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PAGE 2/2 T/l1/96 iHu 12:23 FAl ZO% 395 4768 OMB ~RCI> -+.... KIEFFER 'iY VYV' 

3. Under'tbe headitJg "Incernational Broad~t:ing", strike "elle 

Television Broadcasting to Cuba Act"; strike -$346.700,000" and 

;in lieu the~eof insert "$335.700.000" and st~ike • radi.o and 

television transmission and reception to CUba and in 1ieu thereof 

insert "radio cnnsm;ssion and reception to Cuba"i under the 

heading "Immig:ration and Naturaliza.tion service", strik.e 

·~1,SS6.~14.000" and in lieu.thereof ~ert -$1,667.614,000"; and 

amerid· the report torefl.ect'. approPri:atiorl of"' an additiODal. . ...,: : ."", 

$11.000,000 for additional border patrol agents. 

4. .At.the appropriate pl8i!e in the biB in the item iela.t. 

ing to "FEDERAL CoMMUNICATIONS Co.MwssIo~-

BJES .AND EXPENSES" insert the fo1loW'ing. 

Prwi.ded. That none of the funds appropriated by this Aet 
. . 

shall be ~ to deny or delay actiou on a lieense; license 

ttansfer or assignment, or license renewal for any religious 

or religiously affiliated entity on the basis that. its recruit- 0 

ment or hiring of full or part thne employees for any posi­

tion at a. broadeast facility licensed to snch enti:w is or 

was limited to pet'SOllS of a. parti.eolar religion or having 

pa.rticmla.t- x-eligious knowledge, trainin~ or interest; Pro­

f1iiIe4furiker, That the preceding proviso shaIll10t apply 

with. respect to any appeal from a. decision of 8Dy admiuis­

Ua.tive law judge rendtl'edon September 15, 1995. 



Ounce of Prevention Council 

The Committee bill would eliminate funding for the Ounce of Prevention Council. 
The President's request of $9 million would allow the Council to award discretionary grants 
for various crime and substance abuse prevention programs. Elimination of this program 
would hinder the needed coordination of crime prevention efforts at the Federal level. 

Small Business Administration (SBA) Business LOans 

The Administration strongly urges the House to provide adequate funding to support 
the Administration's FY 1997 proposed volume of new 7(a) General Business Loan 
Guarantees. The Committee's mark for SBA business loans is $156 million less than the FY 
1997 request of $316 million, a 49-percent reduction. This funding level would substantially 
reduce the 7(a) loan program level in FY 1997. In addition, the Committee's mark appears to 
provide no funding for SBA's 504 loan program. Unless legislation is passed that would 
reduce the cost of this program to zero, this funding level would shut down SBA's 504 loan 
program. 

/ Federal Communications Commission 

The Administration is seriously concerned with the implications of the provision that 
would prevent the Federal Communications Commission (FCC) from enforcing its equal 
opportunity policies on religiously-affiliated entities. This provision would allow stations to 

"" discnmmate agamst employees on the basis of re~. 

In addition to the concerns discussed above, the Administration has additional 
concerns with the bill that were detailed in a July 11th letter to the House Appropriations 
Committee. 

7 
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:, "and Religi us Freedomj 
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I June 18,:1996 

J. Brent Walker. Bsqu*e ~i I 
Baptist Joint Committ on ~blic A-ffa -rs ":. 

, ~ 

200 Maryland Avenue, ~ 

Washington, D.C. 20012 !;, ,,: 
Re; Exempti n For Religious hroadc,sters T", H1~" 

Employers Of Same Faith r -c~nt Le~ter To PCP 
Dear Brent: i, 1 

As we discussed t the May 21 mee! ing ot ihe RFRA' ~alit~n, 
the Christian Legal B~lGty will be fi ing c~nta ""iththe "i 
Federal Communidation~ommiSSion on oJ ly 1 ,urging it:toamendj 
its equal employment rtunity ("BEO ) policy to al!low '.:; 
religious broadcaster' to require that all t~eir empljoye,' ~8 be', bf 
a particular reHgiou faith. 'I111s c ge ~ld bri~ the Fed'S 
BEO policy in 1 ine wi' h federal law ("l'litle VP! as apl)roved by the 
U.S. Supreme Court iDt1987)' CLB 1nVl~,' es YO~"r:or9an~zat~on td," 
join t.his conunent let er as a co-signiijt0ry, 'fdthout any flnandial 
obligation. ! ',' , ' ! 

I " 1 , I I; : .' 

How did this iss\le get raised? J l'ebrilary 16,' 'the'FCC :: 
requeeted PUbl,lC ~nt on proposed ariUp.~ions tjo i~s e~l 
ell\Ployment. opportuni~ (B8O) require ts fO~' tomenqnd " ' 1 
minorities an, d propos d guidelines fo I tmpoa' n~ aanct:!iona, "fori 
violations of those r quirementa. In ,its Fe ryary o~d.rr' the 
is justifiably conce d that its "EEO! requi ements .y' ": 
unnecessarily burden I •. distinctly 8~tuated!b~oadca$ter •.• ~ , 
Religious broadcaster~ fall in this c~tegory, ~n our'opinioo, \ 
because the FCC's present exemption f9r them: f~om ita re~igi~i' 
discriminati~n prohib~tlon only allOW, them ~o! prefer ~eren:a' 
to the same faith fori those jobs t.hat ,ft espouse , a partticular : j 
religious phllollophy bver the air" (e .Ig., the broadcaster. ' ; 
perhaps tho script wr~ \..er) .1 'I !' : ~ 

Since 3,,972, fedokal employment d~8crimit! ation l~w (T, itle ivx 
of the 1964 Civil Ri9h,ts Act) has exp~eSS1Y 1.owed ~1~, gious -I; , 

employers lu make re*gious faith a p erequi ite for!iml!: job; , 1 
1987, the Supreme court %'\lied that th sex8mPd.on does not '; 
violate the First Amerdment' '" prohib1 ,ion agr~st th$ ., :; 

Cir.), cert. denied, 19 U.S. 996 (19 4). " , , , i ' , 
, 

1 In re 1C.1n,g's 1arden. Ina," 34t.c.c. !2d 937, ~38, (191~~' 
ait'd sub nom., Kjng,lSr Garden v. F.C • . , 498! F" 2d 51 (D.C.,! 

~ ~k~'.jd,ri.,_:~ , ., -, .. , 
, ;' " 1 

Jl.JN-19-1996 ,15: Z7 7036421070 

, ; i 

I 
: I 

P.B1 
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. Letter to: J. Bx-ent Wa kex-, ssq. 
June 18, 1996 
J?age Tvro 

. i , 

\ , 
i . ! 

establishment of t-eligi n. a We believe ./ 
the reasoning of that cislon ( . . 
aiaboe y. Amos) in the area of public b adea ti I &IH;UI ", i 
completely repudiates he reasoning of he apPel~ate c,.,u.x-t .• ce.se .j 
upon which the FcC pol cy in question i , based(~1nq'·IG$r4Bn. 1 
IM. y. fCC). I " ' , i 

. :'!" ~ 
We do not know w thar the FCC rec~ntly ha~' punished 8 1 

religious broadc8.'ster ,or refusing to h~re a~ eone o~ differe~t 
faith for a "non-espou al n poeit:~on at ~he st"ad o. Neither do fie 
know whether the 'PCC i threaten long to ~tart en orcing, its . t, 

l:Lmited exemption poll y against religi~s st4dons. P\Ir. th. e. rmor., 
the February order sol cits comments onlpropof;lals surxPund1ng i~s 
gender and othnicity Hcy, not its re;dgiou$ 4iscriminat-ioni 
policy. So 1IIIhy bothex- with comments? i i j 

i ~: \. . ~ 

1. Because the Hey could be Injlroked to! hamst~1ng: 1 
religious broadcB ters from exercils1ng ill, r~ght e1¢Pressly 1 
~:::::;~ fedel~al statutes and !.arguabl., y!by the First I 

t: ~ 

2. Beca ... ,use: the Flee,s SOli(litat10~.: ot comm.'~nt ls: a.nideal J opportunity to f;tpt this 24-year-o~d anachrpnism, !eSpec1a1lfY 
1» an el.ection ri :::. .' i 

( : ~ 

3. Because a foal petition "for frulelllClkibg 
time and cap be gnored. : 

! !, 
t • I ' I 

and ~~1~:=11:6:n;~ 9 ... h.a:ndr.i~;;~. i .. ~~. ~., ... o .. :.~~n.· ... :r .. 'f .. Ie.,.tte.u.~.s!~ .. g~~ts. 
are due Monday, July. ', .. JIo. _ au.t II 'ftCiIal'! .. JIOc,I .. 1tRi 'cJQiD' 

i"==r~;,~cu· .appt~c~t!r.";;'=g:~~z~~=:Jt~il~t! r 
no financia1 obligatl n by joining the I comment !letter:, j 

. I 

We look forward 0 hearing f~ YPuin th$ 
I !! next west or 8~. 

1 

D,\L\L\lO.t'nvL.aon 

327, 342 

Respectfully, j , . , 
! i, , 

CHRISTIAN laEGAL ~IgTY: . 
1 i I • 

I 
#~~_ • i •. , , 

.!! . ~.: i 
Steven '11. McFat'l~, Di;rect.or ; 
Center fjOx- LaW! &! Rel1g~oUJjl.l're.+m 

I ,! . • j 
i f 

;4,3' U.S. ! 
. i 

i' 

7036421e70 
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'. , 

Via Fax 

June :l8, 1996 

Btaven.of IIIC!Farland 
Center f r LaW cd Rel gious Pree4clln 
Christi Legal :SOc:iet , 
nos B'Y'e :teen !JaDEl" ~ite 222 
~1 , Virginia 221 03-3264 

i 
. I 

, , 
~ ; 

i. 

; j 
;, ,~ 

i ~ 

f 

I 
,~ 

i I 
;, ~ 

,'VerY much for sending me 9:1 
draf~ ~ts= )1CC i, i 

, DO pou: AS YOI1 from our cOIIIlId to anA iU1d ~ : 
activit!. s, we are interested in P teot~ reUgioUi " i ' 
libertY, a.swellaa ei.ug civil rights pro~ct~ons, and, 't was!'l 
hopefUl t t:he posa1l>ll1ty o~ joiningl:in ~t. with '}'QU t.o : 
the FCC. Unfortunatel • your proposed po~i tion lraises aedoWl :' 
c:oncerDB WIlY s!td.1U" to tho.te railted by! tbe P$E8ed aums', ' 
A1lIeDdme to the FCC ppropriations billi last r. which'wa:s' 'i 

opposed ·.uc:ho~ utlons as tha~dtY CIt. ~ , "" ; r, 
Telee' cations C cil. and the c cati~ depaxt;nent. of ! ~ 
the Nati Bl. COli!lcil f Cl1U1"chee and the, tIllitec:i dmrc:h ofChrillt.i :1 

1: am wr!. ingtoe:xpla n these eonce~ ~ to ~~st t~tI)'!QI.l ': i 
rec:onsi r submitting yguz- COlIIIIents Ul t;'ir ~rit ~orin. 'J 

! i" " I 
r both yO\.\r ts aDd. the ~~dmant, as I ' : " 

eI'them; it d be permissible! for roc,~' for aaY. 
ly~affiliate4' bl:Oildcast.x to ~t "y perSOD not; " 

with, ita f,lcaUOD. from ~D9 if an:y job. at :any : I 
statioa it . As you may kDjow, the FC:C UOnlei, arel1 

i,D. determ1n , legal ,Usb, i,li;;eY 'in. indijrl, , a,ual. " :, ,~I tian cue •• I bUt1nstead are ' by tjh&"PCC as' one i " 
tor determirJdng whether to w a ~Bter' s ' ; :i 

oae a JIUhl.icly-owned televi.~ or ~aM~ t~. : , i 
. cllSUDCUJ 1111 an i~ant ~. Brola~Bters: are ; , ' 

gre~ed he' beue£it ot aD PCC! lic:enee t~ act a~ ~lict'~\t .... i 
:.. publi , trustees. bt:dc:asters are ~ject t~ ~~ '. " 

{ ~la , that would DOt, lie parmitted.~Sl.de ~ broadcli.st • ;,1 
,
c:c:mtGel tor example~ the FCC can PXQ texp~""SdOD over the ::! 
broadca mac1:La that Would be 'fuuy pro ected ~ :t.. Fint '" .' ~ , 
Amen iD eM priDt~a. TiUe VI:l;OD th$ other h«nd, is : 1 
design to provide al civil reme4y I!or depr1va~i.an of stahtory '1 
rightB the cOrltext of purely private TaQt1v1fY. , ': Ii 

AS the',CC,', poiJed aut with ~spec~ to tt!~oposea8ums ; I 
AIIIen.~". auch an r icm of the rel+giOQ! • tion !dail1d I: l 

P.02 
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I , 
J 
I ,: , 

illlPaireffortiato promote Civil!righta: ~,. Itive~.,ltY 1n " 
ast ludustry, I since broadcaster could! (ltai.m t~c the' , t 
l~fied appl~cantB for teCbnic&jobafE: . 'exam.P, Ie> ia • i 
ID8mbere of ~ particular faith.f.'1'h1. : 4 ha~f.: :i 

18 ,nep,tlve .tfect with re~to equl&l,1 a.PP, 'Ortulii~," in! 1 
1nc!wpY '1D.generall~ as pecple could' aut<;natlcallyi shut .; 

oPPortunity Ito gaiD valuable t, ainin9/ ~ ~tiEJDC8 :,1 
gU)UIIl;y-OWDed ret stations. 1 :! i : ! 

d, the no ~s that would Ea.re:n1!:l~ be prddu* by , I 
et10D8 =d eli. BU:ms AINmdlDent , cl S:' a rMig:1ous I 

to diBCr1ndjnate against appl1 ts for eawl~ at ~ 
sctz"-~rt.q. station with a B lar fo t ~ ~ : 
Hte:.ln fa~t, this is exactlyj what ~ih the: 

, case cit11n ~ dnt.ft C~IImIiUtII. "j 
imiDat+on WOItid actually, J:),e eI 7UC"lr: 1)~d~tt:biU1 ,'/" 

tibrr'll!!lltly alJ.otjed under MaS and :l.tle VI 1. " ' 
" \ ;' 

BalMjd on, OPPOSiti~ from rel1gious : d CiV~~::d9ht:. !si:Oapa,' , : I 
it cance:rnB, ~. BUftUII determi 1'lOt, Ito p~. ~." i 

't l~ yeer aDd it was t a4oP,t '. I hope that 
e&Chtl:1e. J ' CODClusion. 'this i. p~:L#.rlY i,' " i' ~ • .i=-, .s ~ poiutoutin r letter~; tlla pjmcl:iing .' ~ 

'%"OI~K' 1iU, 9 cc;mc:e~ racial aDd gend 1)188, !not religJious .,: 
tiOxi, and s1~' there 1s no rJIIatiqn ~ ,,~.tiD9': 'I' 

,has, reCarlJl.lY "PUnished .re igiou.e !l:Itl=iadca8tletfw ' , 
o hire SOiI~ of different f th for ia 1'~_"pouaa1' .! 

pos1tion"or is tb~attn1ng to 40 so.! :, l ' , :1 

,c1oae for yoJr infOriNltion copt II o~ ~ fOppo.i~ionof L j 

you 

tv' Media and I 'releccaaunicatiCowlcU ,jImQ thejUCC/RCC:; I 
BulmIf' JUueDdlcleAt ! p:opoaal. We an flci"'t~'y Cottde~d '1 

, Wiatt,er aDd' ~ p7:Cp08ed s that iit! 'is ~current i I 
to fUe cOCfliiiWlts to, tha FCC,' t~~~L:~at ilt , retain!: 'I 

cu:t'n!ll~ no poUCYIWith rejJpect to ~l1g1Oft \~ on ~he, 'j 

e0r4, aDd we II im te other lIIe1IIbttr& of t!:he\RftA Cioalition:' l 
JmoW if 1:l2eY are interested in /joining ~th us.; As 'I ; i 
over the P~I I'd apprec3ate'. c:opy:o~,the l~Bt of 'l 

wbom you sent your draft ts for that pmtpOH. We: j 
leased, of cOurse, to cS1acuss he mat1!.e~ furU1eir with i 
hope t.hat 1111&Y be able to .~hieYe ~oTeneus.: ' ( 
~. I ':1 

I 
i 
I 
I 
I 
i 

i, :, j 

S~cerelY~ ',1 
I! i; 
j . i; ~ 

BIt' fot H.i ~"'. cbergi Ii 11' 

1; 's 

I

I ' ' Ii ( 
1; : 

ihR... 
! I,lit! 

i ~ 
,! JUN-25-1996 11:15 i 202 293 2672 

, I 
, 

,; 1 
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In the Matter of 

Z 703 642 1070 

Before the 
FBDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 . 

) 

P.03 

Streamlining Broadcast EEO 
Rules and Policies, Vacating 
the BEO Forfeiture Policy 
Statement and Amending Section 
1.80 of the Commipsion's 

) 
) 
) 
) 
) 
) 
) 
) 

MM Docket No. 96-~'6 

Rules to Include EEO 
Forfeiture Guidelines 

COMMENTS OF CHRISTIAN LEGAL SOCXETY'S 
CENTER FOR LAW AND RELIGIOUS FREEDOM, 

CONCKRNSD WOMEN FOR AMERICA, AND 
FOCUS ON THE FAMILY 

Introduction and Summary 

The Center for Law and Religious Freedom of the Christian 

Legal Society, Concerned Women for America and Focus on the Family 

submit the following comments in the above-captioned proceeding. 

The interests of the commenters are set forth in the attached 

Appendix. 

Our comments are limited to the following subject. Second~ng 

the request made in the comments of the National Religious 

Broadcasters (NRB), 1 we urge the Commission to amend its BEO 

~Comments of National Religious Broadcasters, MM Docket No. 
96-16 (filed April 30, 1996). 

1 
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policies to provide that a religiously affiliated broadcaster may 

prefer individuals of a particular faith in employment in all of 

its activities. This rule would amend the Commission's current 

liKins's Garden" approach,2 which allows a religious broadcaster to 

prefer members of its own faith only in those positions that the 

commission concludes are directly connected with the espousal of 

the broadcaster's religious views. 

This proposed amendment will conform the Commission's policy 

to that enacted by Congress in Title VII of the Civil Rights Act of 
• 

1964, the nation's fundamental equal employment law, which permits 
. 

a religious organiZation to prefer members of its own faith in 

employment in any of its activities.. It will also serve the goal 

set forth in the Notice of Proposed Rulemaking (NPRM): to "provide 

relief" to «licensees of smaller stations and other distinctly 

situated broadcasters« (NPRM, para. 1). For each of the reasons 

set forth below, religious broadcasters are "distinctly" and 

significantly burdened by the Commission's prohibition against 

preferring members of their own faith in certain jobs. 

A religious broadcaster has a significant religious liberty 

interest in preferring members of its own faith in employment, in 

order to ensure that its activities are carried out by persons 

committed to the station's religious views and mission. The 

current King'§ Garden policy permits the Commission to second-guess 

the religious broadcaster's understanding of its mission and also 

2See King's Garden. Inc., 34 F.C.C.2d 937, aff'd, 38 F.C.C.2d 
339 (1972), aff'd, King's Garden. Inc. v. F.C.C., 498 F.2d Sl (D.C. 
cir. 1974). 

2 
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puts the Commission in the position, impermissible for a governmfnt 

agency, of determining the essentially theological question IOf 
whether an activity is religious. The result is that religibus 

broadcasters are denied the power of self-definition enjoyedlby 
. 

broadcasters who are committed to non-religious ideological causes. 

There is no sufficient justification for these serious 

infringements of religious liberty - - as Cong:r:-ess l:epeatedly has 

found in enacting bright-line exemptions in Title VII that proti!ct 

religious preferences by religious organizations in all their 

activities. 

Di80U8,ion 

The Commission's EEQ rules generally forbid a broadcaster to 

discriminate in employment on the basis of religion or on the basis 

of race, sex, or ethnic or national origin. 47 C.F.R. § 73.2080. 

In this respect, the Commission's rule follows the lead of Title 

VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e. However, 

since a 1972 amendment, Title VII has recognized the freedom of a 

religious organization to prefer members of its own faith in 

employment, and thus be exempt from the religiouS-discrimination 

prohibition in all of its activities. Section 702, 42 U.S.C. § 

2000e-1. 3 

The Commission, by contrast, has declined to recognize the 

lThis section states in pertinent part that Title VII "shall 
not apply . . . to a religious corporation, association, or society 
with respect to the employment of individuals of a particular 
religion to perform work connected with the carrying on by such 
corporation, association, or society of i1.:.8 activities." 

3 
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same broad freedom. Since King's Garden, Inc., 34 F.C.C.2d 9 7, 

938 (1972), the Commission has held that only "those persons hi ed 

to espouse a particular religious philosophy over the air should.be 
1 

exempt from the [religious) nondiscrimination rules." See also 

National Religious Broadcasters, Inc., 43 F.C.C.2d 451. 45~ (1973) 

(exempting only those employees who are "connected with the 

espousal of the licensee's religious views"). For the fOllowing 

~easons. we urge the Commission to do away with the King's Garden 

limit on the freedom of religious broadcasters, and recognize the 

importance of religious freedom to the same degree that Congress 

has in Title VII. 

A. Prohibit1ng Religious Broadcasterp From Exercising 
Religious Preferences In Employment Infringes Basic 
Principles Of Religious Liberty. 

For the reasons set forth be low, the Commission's current 

policy raises serious threats to religious liberties protected 

under both the First Amendment and the Religious Freedom 

Restoration Act of 1993, 42 U.S.C. § 2000bb ("RFRA"). 

1. The prohibition on religious preferences 
places a substant:i.al burden on a religious 
broadcaster's pursuit of its religious 
mission. 

Religious broadcasters have a strong interest, grounded· in 

religious freedom, in choosing to have their activities carried out 

by members of their own faith community. Thus there is a strong 

rationale for exempting religious organizations from laws against 

religious preferences in employment -- as the Supreme Court fOund 

in Corporation of Presiding BishoR v. Amos, 483 U.S. 327 (1987), 

4 
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upholding the constitutionality of the broad exemption in BPctior 

702 of Title VII. The Court concluded that laws forbiddij9 

religious preferences create "significant governmental interferenc;e 

with the ability of religious organizations to define and carry out 

their religious missions." Id. at 335; see i!.L.. (describing the 

effect as a "substantial burden"). As Justice Brennan recogni~ed 

in his concurrence in Amos, 

Determining that certain activities are in furtherance of 
an organization's religious mission, and that only those 
committed to that mission should conduct them, is . . . 
a means by whi~h a religious community defines itself. 

~ at 342-43 (Brennan, J., concurring). And in Texas Monthly v. 

Bullock, 489 U.s. 1 (1~89), a plurality of the Court reemphasized 

that laws forbidding religious preferences in employment erect a 

"substantial deterrent" to religious exercise. lSL.. at 18 n.8. 

Accordingly, the Commission's current KinS's Garden policy 

triggers the strict standard of justification in the Religious 

Freedom Restoration Act. RFRA prohibits government from imposing 

a "substantial burden" on religious exercise unless the burden is 

"the least restrictive means to a compelling state interest." 42 

u.s.c. § 2000bb. (AS we will discuss in part B, there· is no 

compelling justification for retaining the current policy.) 

The imposition of this burden on religious broadcasters not 

only triggers strict judicial scrutiny under RFRA, it also 

infringes on several "hybrid" constitutional rights set forth by 

the Supreme Court in Employment Divisign v. Smith, 494 U.S. 872 

(1990). The Court in §rnith held that the First Amendment remains 

a strict bar to laws that burden religious exercise "in conjunction 

5 
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with other constitutional protections, such as freedom of spe~ch 
I and of the press" and "freedom ot association." 494 U.S. at 881, 

882. As we will discuss in greater detail below, prohibit1n~ a 

religious broadcasLer from preferring members of its own ·faith as 

employees infringes on speech and press rights by denying the 

broadcaster the ability to ensure that ite employees in all 

positions will reflect the station's religious values and 

viewpoints. The Commission's current policy also infringes. on 

associational rights because, as the Court recognized in Smitb, a 

station's "freedom to speak" its beliefs must also inc.lude 

'" freedom to engage in group effort toward those ends'" <19. at 662 

(quoting Bpberts v. united SteteD Jaycees, 468 U.S. 609, 622 

(1984» • 

It is no answer to claim, as King's Garden and later decisions 

have, that religious broadcasters are sateguarded by their ability 

to hire members in positions that the Commission believes are 

"connected with t}~ espousal of the liceJ~see's religious views." 

As the Court noted in Amos, such a narrow exemption still leaves "a 

significant burden on a religious organization," by 

requir[ing] it, on pain of substantial liability, to 
predict which of its activities a secular court will 
consider religious. The line is hardly a bright one, and 
an organization might understandably be concerned that a 
judge [or a Commission member] would not understand ice 
religious tenets and sense of mission. Fear of potential 
liability might affect the wayan organization carried 
out what it understood to be its religious mission. 

1.Q... at 336. In concurring, Justice Brennan agreed that 

"determining whether an activity is religious or secular requires 

a searching case-by-case analysis," which "results in consider~ble 

6 



," 

z: 703 642 1070 P.09 

ongoing government entanglement in religious affairs" 

"create [s] the danger of chilling religious activity" 

religious organizations shy away from preferring their members 

positions that the government might call "secular," even though the 

organization believes them to be religious. ~ at 343. 

For precisely these reasons, Congress passed not only section 

702, but also other protections for religion-based employment in 

Ti tIe VII, 4 "to enable religious organizations to create and 

maintain communities composed solely of individuals faithful to 
• 

their doctrinal practices, whether or not every individual plays a , . 
direct role in the organization's 'religious activities.'" Little 

v. Wu~rl, ~29 F.2d 944, 951 (3d Cir. 1991). 

There is a host of religiously-motivated reasons why a 

religious broadcaster may decide to require that all of its 

employees manifest a religious commitment. To give just a few 

examples, a broadcaster may believe that its proclamation of its 

religious beliefs extends to all of its employees' interactions 

with the public -- not merely to the broadcasting of its beliefs 

over the airwaves -- and therefore may act on the basis that even 

secretaries or custodians will have such contact with the public. 

Or the broadcaster may believe that its religious ministry 

encompasses relations between employees, not just relations with 

the general public, and therefore want a.ll employees to share 

4por example, section 703(e) (2) of Title VII permits a 
religiously affiliated educational institution "to hire and employ 
employees of a particular religion" in any of its activities, 42 
U.S.C. § 2000e-2 (e) (2). 

7 
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common membership in the religious community. 

The Commission has not been amenable to such self-definitipn 
I 

by religious broadcasters, however; and its application of the 

King's Garden distinction shows the danger of permitting the 

government to second-guess religiouB entities' understand~ng of 

their religiouB mission. The opinions in King's Qa;r;:Ci1en, for 

example, stated that the exemption from the EEO rules would not 

extend to advertising salespersons, or to on-air announcers who did 

not read religious messages (34 F.C.C.2d at ~38; ~ ~ National 

ReligiouB Broadcasters. Inc., 43 F.C.C.2d at 452) -- even though 

both of these positions involve substantial public contact and 

could easily be seen as speaking for the station's religious 

values. And in Lutheran Church/Missouri Synod, 10 F.C.C.R. 9880 

(1995), the Commission staff / pursuant to delegated authority, 

ruled that a Church-operated radio station associated with a 

Lutheran seminary could not favor members of that fai th in the 

positions of business manager, engineer, aecretary, or 

receptionist. ~ at 9908-0~. In doing so, the staff simply 

dismissed the Church/s evidence that employees in each of these 

positions interacted regularly with Church headquarters or with 

pastors or members of Lutheran congregations and thus played roles 

in the religious activities of the station. l!i... at 9886-87. 

Adoption of the rule we suggest here would correct the staff / s 

mistaken views of the scope of religious freedom. 

In short, the limited exemption recognized under Kin-a' s Gard~I! 

is simply inadequate to protection the religious liberty of 

8 
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religious broadcasters. 

2. The current policy entangles the Commission in 
investigating and dete~ining which activities 
of a broadoaster are -religious." 

P. 11 

The K;ng'a Garden policy not only chills broadcasters' 

exercise of religion, it also creates continuing entanglement by 

the Commission in religious matters and so violates the Religion 

Clauses of the First Amendment. See NLRB v. Catholic BishQP, 440 

U:5. 490, 501 (1979); Lemon v. Kurtzman, 403 U.S. 602, 613 (197l) 

(both prohibiting "excessive entanglement" between church and 
• 

state) . 

In determining whether a job position i6 connected with a 

broadcaster's religious philosophy under King's Garden, the 

Commission is placed in the impermissible position of determining 

whether the job is "religious" or "secular. It The ~ majority 

recognized that such determinations by government necessitate an 

"intruai ve inquiry into religious belief, It and thua that the 

broadened, bright-line exemption in Title VII served the purposes 

of the Religion Clauses by "effectuat[ing] a more complete 

separation of" church and state. 483 U.S. at 339. And Justice 

Brennan agreed that a case-by-case distinction between religious 

and secular activities "results in considerable ongoing government 

entanglement in religious affairs." Id. at 343. 5 

5The process of separating out positions that the Commission 
believes are not religiously significant can also create excessive 
entanglement simply because of its sheer length and costliness. We 
note, for example, that the Lutheran seminary station in Lutheran 
Church/Misspuri Synod has been subjected to Commission review for 
several years in a row based in part on allegations that it favors 
Lutherans in hiring for various positions. See Luthe,~ 

9 
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i 
As the Third Circuit summarized, II [i] t is difficult to imagine 

an area of the employment relationship less fit for scrutiny by 

secular courts" than the claim that an "employee' s belief~ or 

practices make her unfit to advance [the organization' s1 mission." 

t.!itt~e, ~29 F. 2d at 949. The Commission can escape this quicksand 

by following Congress's lead and adopting the broad exemption 

recognized in Title VII. 

3. The prohibition on religious preferences 
discriminates against religious broadcasters 
b~ denying them rights of self-definition that 
are enjoyed by other broadcasters~ 

The intrusion'on religlous broadcasters from the Commission's 

rule is illegitimate in yet another way. The burden it places on 

religious broadcasters is discriminatory in nature and thus 

violates the Free Exercise Clause under a clear line of recent 

Supreme Court authority. See Church of Lukumi Babalu Aye v, City 

of Hialeah, 113 S. Ct. 2217 (1993); Smith, SMpra. 

Under the EEO rules, broadcasters devoted to the promotion of 

a cause or ideology that is not religious are free to require that 

their employees specifically express a commitment to that cause. 

For example, there is no question that if the Sierra Club owned and 

operated a radio station, it could require that all employees sign 

a statement of support for environmental goals, or even that all 

employees join the organization. The Sierra Club has the right to 

take these steps to ensure employees' loyalty; and it may do sp in 

all positions, not just those. directly "connected with the espousal 

Church/Missouri synod, 10 F.C.C.R. 9880. 

10 
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of {its] views." 

The rule against religious preferences, however, den~es 

religious broadcasters this ability to require that employees agree 

with and commit to the organization's goals. But religious 

broadcasters should enjoy the same rights in this respect as 

broadcasters committed to a non-religious ideological cause. In 

several recent cases, the Supreme Court has recognized that 
" 

religious citizens and groups bring distinct viewpoints to public 

issues and thus, ~nder the Free Speech Clause, may not be subject 

to discriminatory treatment; religion may not be roped off as a 

separate subj ect matter distinct from other public views. See 

Rosenberg~r v. Rector of Univ. of Virginia, 115 S. Ct. 2510 (1995); 

Lamb's Chapel v. Center MoriChe~ School Dist., 113 S. Ct. 2141 

(1993) . 

Indeed, the Court has recently made it clear that the Free 

Exercise Clause forbids government from singling out religious 

conduct for prohibition. The "essential" guarantee of the clause, 

the Court has said, is that government may not lIin a selective 

manner impose burdens only, on conduct motivated by religious 

belief." Lukumi, 113 S. Ct. at 2232 (striking down ordinances 

gerrymandered to prohibit animal sacrifices only by religious 

group). The prime focus of the Clause in the Court's view, is to 

ensure that any interference with religious exercise is merely "the 

incidental effect n of "a neutral, generally applicable law. II 

Smith, 494 U.S. at 878, 881; Lukumi, 113 S. Ct. at 2226. And the 

clause forbids not only obviOUS but also "subtle departures from 

11 
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neutrality. 11 l$L.. at 2227 (quotation omitted) . i 

As we have shown above, a law against religious preferences! is 

simply not neutral with respect to religion. It is not e~en 
neutral on its face, since its very terms refer to religion and 

distinguish permissible from impermissible conduct on the basis of 

that reference. As applied to a religious broadcaster, it singles 

out religious preferences from the ideological preferences a 

secular broadcaster might use and therefore denies religious 

broadcasters the same rights of self-definition enjoyed· by 
, 

broadcasters espousing other views . ~ccordingly, the coutt's 
. 

analysis in Lukumi and Smith require that such laws be struck down 

unless they satisfy the strictest scrutiny.6 

Clearly, the rule against religious preferences in employment 

cannot be said to have merely an "incidental effect" on religious 

broadcasters. TO the contrary, as the Commission's past decisions 

show, most applications of the rule are likely to be. against 

religious stations who are trying to pursue the same rights of 

self-definition enjoyed by other stations that are devoted to a 

non-religious cause. To act as if the ability to employ persons of 

a particular religion is no more important for a religious group 

than for anyone else is to adopt the kind of legal attitude so 

famously satirized by Anatole France: "The law, in its maj estic 

6Even Professor Ira Lupu, a leading opponent of legislative 
and administrative accommodations of religious freedom, suggests 
that a law forbidding religious preferences in employment "is not 
neutral [toward religion! in the sense required to trigger the rule 
(of judicial deference stated) in Smith." Ira C. Lupu, The 
Lingering Death of Separationism, 62 Geo. Wash. L. Rev. 230, 254 
n.191 (1994). 
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secular broadcasters with respect to. religious preferences . in 

employment, and the Commission's EEQ rules should reflect that 

difference. 

B. There Is No Compelling Interest In Preventing 
Religious Broadcasters Prom Preferring Persons Of 
Their Particular Faith Xn ~loyment. 

In view of the foregoing intrusions on religious liberty, both 

the First Amendment and tne Religious Freedom Restoration Act 

demand that the Commission have a compelling reason to forbid 

religious preferences by religious broadcasters. But the rationale 

for the prohibition is remarkably weak, particularly in the light 

of Congress's contrary decision in Title VII. 

The Commission adopted its EEO rules to "complement, inot 

conflict with, actions" by Congress and other bodies to enfJrce 

general policies of equal employment. In r8 Petition for 

Rulemaking to Recmire Broadcast Licensees to Show Nondisgrimination 

in Their Employment Practices, 18 F.C.C.2d 240, 243 (1969). At the 

time of adoption of the EEQ rules, Title VII only exempted 

religious preferences by religious organizations in their 

"religious" activities. But since then, Congress has (in 1972) 

extended the Title VII exemption to all activities of a religious 

organization, and the Supreme Court has upheld that extension 

against constitutional challenge in~. Congress has, in effect, 

declared that there is no compelling governmental interest in 

).3 
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prohibiting religious preferences in employment, and indeed qhat 
I 

religious freedom interests call for an exemption. To maintainlits 
. I 

posture of cooperation rather than conflict with congressiJnal 

policy, the commission should enact an expanded protection for 

religiou6 preferences.' 

It is important to emphasize the difference between 

discrimination on the basis Of race or sex and "discrimination" by 

a religiou6 entity on the basis of religion. Preventing race and 

sex discrimination are at the heart of the nation's equal 
• employment policies. . The supreme Court has made clear that 

generally private racial discrimination "has never been accorded 

affirmative constitutional protections." Runyon v. McCrary, 427 

U.S. 160, 176 (1976) (adding that "the Constitution ... places no 

value on [such] discrimination"). Indeed, the background of the 

l3th, 14th, and 15th Amendments indicates that racial 

discrimination (and by analogy sex discrimination) are, if 

anything, constitutionally disfavored. By contrast, the formation 

and maintenance of religious communities -- groups of like-minded 

religious believers -- is an important part of the ,constitutionally 

guaranteed exercise of religion. See Amos, 483 U.S. at 342 

(Brennan, J., concurring) (liFor many individuals, religious 

activity derives meaning in large measure from participation in a 

larger religious community."). Like the NRB, we "do [ 1 not 

7We also agree with the comments of the NRB questioning the 
Commission's authority to regUlate broadcasters' EEO practices with 
respect to positions that the Commission itself asserts bear rio 
relation to a station's programming content. Comments of NRB at 
15-18. 
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advocate and would not support the use of the expanded [rel19i1u&l 

exemption as a subterfuge for illicit discrimination against women 
! 

and minorities." Comments of NRB at 3, 

,r 

d.\1\1\1019comm,ltr 
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