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3, Under the heading "International Broadcasting”, strike *the

Tellevision Broadcasting to Cuba Act”; strike *$346,700,000% and
in lieu thereof insert ®$335,700,000" and strike "radio and
tele'}iaion transmission and reception to Cuba and in lieu thereof
insert “radic transmission and reception to Cuba®; under cné
heading “Immigration a.nd.Naturaliza.l:ion Service®, strike
"$1,656,614, 000" and_.{n lieu thereof insert *51,667,614,000"; and
amend- the repore t.o“:réfléét appré?riatiaﬁ of" an additional
$11,066‘, 006 for aci;:a':}:ional border patrol agents,

4. LAt the appropriste place in the bill in the item relat-
ing to “FEDERAL COMMUNICATIONS COMMISSION—SALA-
RIES AND EXPENSES” insert the following:

Provided, "That none of the fands appropriated by this Act
shall be used to deuy or delay action on a license, license
transfer or assigoment, or Hieense renewal for”any religions
or religiously affiliated entity on the basis that its reeruit-
ment or hiring of foll or part time employees for any posi-
tion at a broadcast facility licensed to such eptity is or
was limited to persons of a particular religion or having
particular religious knowledge, training, or interest: Pro-
vided further, That the preceding proviso shall not apply
with respect 10 any appeal from o decision of any adminis-
trative law judge rendered on September 15, 1995.




0 3 ion Council

The Committee bill would eliminate funding for the Ounce of Prevention Council.
The President’s request of $9 million would allow the Council to award discretionary grants
for various crime and substance abuse prevention programs. Elimination of this program
would hinder the needed coordination of crime prevention efforts at the Federal level.

Small Busi \drinistration (SBA) Business I

The Administration strongly urges the House to provide adequate funding to support
the Administration’s FY 1997 proposed volume of new 7(a) General Business Loan
Guarantees. The Committee’s mark for SBA business loans is $156 million less than the FY
1997 request of $316 million, a 49-percent reduction. This funding level would substantially
reduce the 7(a) loan program level in FY 1997. In addition, the Committee’s mark appears to
provide no funding for SBA’s 504 loan program. Unless legislation is passed that would
reduce the cost of this program to zero, this funding level would shut down SBA’s 504 loan
program.

/El ]: . . C « e

The Administration is seriously concerned with the implications of the provision that
would prevent the Federal Communications Commission (FCC) from enforcing its equal
opportunity policies on religiously-affiliated entities. This provision would allow stations to

\discnmmate against employees on the basis of religion.
S———

In addition to the concerns discussed above, the Administration has additional
concerns with the bill that were detailed in a July 11th letter to the House Appropriations
Committee.
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June 18,1996

i

J. Brent Walker, Bsquire
Baptist Joint COmmittxe on Public Affajirs
200 Maryland Avenue, ‘

Washington, D.C. 20002

Re: Exemption For Religious hroadc$aters Tu lee :ﬁ
" Employees Of Same Paith - - COTment Lewter To PCF

\

Dear Brent:

As we discussed t the May 21 me:E:ng o he RFRA Coalitipn,

e e e

ALk e,

the christian Legal 8¢c 1ety will be filing commenta wWith the !
Pederal Communications Commission on July 1 urging it to amen&
its equal employment rtunity ("BEOM) policy to allow.
religious broadcasterd to require that| all their employess be bt
a particular religious faith. This ¢ 14 bring the FCCl's
EEO policy in line with federal law (Title VI I as approved by the
U.8. Supreme Court in{1987). CL8 invikes your iorganization t
join this comment letter as a co- signapory. Vithput any finarietial

obligation. P . g

‘ i N l

How did;this iaspe get raised? ' February 16, the .FCC ¥
requested public nt on proposed clarifications tio its eqdal

employment opportunity (BEQ) requirements fo; men &nd
minorities and proposed guidelines fo imposi ng eancﬁionn for‘
viclations of those r quirements Hts February oxder, the:|
is justifiably concerhed that its “E requirements may A
unnecessarily burden | . distinctly siltuated broadcasaters . ﬂ
Religious broadcasterE fall in this cdtegory, in our 'opinion, !
because the FCC's present exemption for them: frum its ;gligiggg
discerimination prohibﬁtion only allows them to' prefer adherents
to the same faith for those Jjobs that “espoube a particulay !
religious philosophy over the air» {e.q., thb broadcaster,
perhaps the script wr Ler) ] ; , :

8ince 1972, fedoral employment dﬂscrimi ation law (Title‘VII
of the 1964 Civil Rights Act) has expressly 1lowed religioua ‘
employers to make T elggious faith a prerequisite for any job. i in
19287, the Supreme Court ruled that this. exempt on doég not K
violate the First Amerdment'a prohibitilon against the

1 : oA
!

! In re King’'s tfzden, Ine,, 34 F.C.C. 2d 937, 938 (1972P
aff’d sub nom., King’s Garden v. F.C.CO., 498 P. 24 51 (p.C.
Cir.), cert. denied, #19 U.S. 996 (1974). ; : . -
! I 1 . : '

| i : i

| ;Aud*ﬁ"#qfﬂhﬂﬂ&n?quifhdﬂv
l

JUN-18-1996 15327 | 7836421070 P.o1
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. Letter to: J. Brent Walker, Esd.

e v ay

June 18, 1996
Page Two

the reasoning ‘of that decision (Coxporat
3} in the [area of public bx

campletely repudiates yhe reasoning of the appel ate court casef
upon which the FCC policy in guestion i based g

ing, v. FCC). !

I =§ : - i
We do not know w ther the FCC recéntly hgi punished a

h]
|
establishment of feliglon We believe the FC¢ hould embfaae"
i

religious broadcaster for refusing to hire a soweone of different
faith for a "non-espou jal" position at the studio. Nelither do
know whether the FCC ig threatening to start enforcing ite

limited exemption poli¢y against religiocus stations. Furthermo: t
the February order soljcits comments on|proposale surrounding i
gender and ethnicity poliecy, not ite re; igious gqiscrimination
policy. So why bothex|/with commentas? ; ‘ | i

1. Because the pplicy could be 1nvoked toihamstring
raligious broadcasters from exerciping a: right exprésgly
protected by federal statutes and arguablyjby thé Firet
Amendment.; ‘ 3 .

2. Becquse;the EtC's solicitatioq of comment ig an 1de31
opportunity to £ this 24-year-oyd anachrbnism, eapscialJy
in an election r; |

3. Because a formal petition fornrulem&kzhg can| take a 1?ng
time and can be ignored.

T

L s E s

Enclosed is a rough draft of our éomment etter to give y u
and your legal counsel an idea of oux )

are due Monday, July & &0 X 250X
w28, $996 -1 you to be Pyl -uﬁgnum- lhil
“eontxibutiong woold apprEciated, your organﬂza:ions wiil 1n r
no financial obligation by joining thelcommentilettar.
We look torward to hearing from,yuu in thd nexc week or ab
. . !

J'

Respectfrlly. § i o

i E :' : -
mxs-rmin x..mm. $oc1 TY - f
wd.

Bteven T. McFarl ‘ Diractor
Center fiox Lawi & Religious Frcédom

.

DNIALALO3nvl on

2 v . . . !
YoyYat F e _Preglding Baiphop V. |An
I

327, 342 (1987). ! }

i
@
W
c'.
m
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* ———————p W e mere—

.83

[
P.22




- JUL-16-1996 12:48 FROM BAPTIST JOINT COMMITTEE TO 4561647

activitigs, we are
liberty,{as well as

hopeful fbout the posdibility of joining in comments with you to ! |

the FCL._)Unfortunately
concernsf very sinmilar

Amendment to the FCC appropriations bill, last r, which wap

upposad_ by* such organi

Under bothyour :omntsandthaﬂqmﬁnéndmant, 45 I‘

, iéim Preedom

Legal =So?t:iatP'
4208 Eve reen hana, Spite 222

003-3264

e,

neil and the o cations daputmsnts of i

for sending me drafé coments on [FCC |,
from our commi to am and other .
interested in prbtectin; religious 5
cing civil right.s protictions, and T waaf

. your proposed position rajses seriois
to those raised hY' the p sed Burrmis

gations as the Minbrity Media & R

£ Churches and thel tnited Church of ‘Christ. |
n these concerns ahd to auggest that you .|
YyOUuz Comments in :beir cw:rent. form.

dis-cri ihation cases, but instead are by the PCC as cus.

As publik truateaa broadcasters are subiject to govemna'nt

ou\‘.!v‘ in th. prin
d to provide a
. ths mem

. such an

JUN~25-1996 11:15

, |the PCC can prohilit exp saionovertha

AR ;he rcc -pointled cut with respa t.o l: roposell Bums
ner ion of the rel tion ! couiid L
| !

282 293 2672 )

‘broadcastezr to p:iemt ny. perscn not
omination from wcp*king any job at any
. As you may know, the FOC BEO rules are

legal liability in individual S

ing whether to v a broadcaster’s
lcly~owned telovisiion or :tadiq £requency

iu an importa.n: ane Broildcaaters aru

not be parmitted gide !tho hmadcast

14 be fully protacted the First '
madia. Title VII; on other hand, is
civil remedy for deprivatiom of statutory
of purely privat:a actlvﬂ;y §

P.@4

P.e2
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5 e e i

sericusly impair efforts to promote civil rights d.;wernty in
the broadeast industry,| since broadcastera could’ ciax.m tm
12,

.‘
pool of ghalified applicants for technical ;
limited tp membere of 3 particular faith. &:;: have a ':

o equhl

(SR

considerable negitive gffect with respect oztunity in |
the indus in general, as pecple could he sutcina lcallyr shut '
ocut of thh opportunity |to gain valuable t raining; aini -xpsrimca

at religibusly-owned et statians. | i | i

Indded, the EEO changes that would pparecntly‘ ba prdduced hyl
your suggpetions ‘and tie Burns Amendment feould: t a religious |
broadcastpr to ﬂiscrimiinahe againat appli ts :ie:wlom at |
an advérifiser-supported station with a secular format ownpd Ly |
the broadrastez. ‘In fact, this ie exactly] what happened ‘in the

horan iy ~eh /Migecuri Svynod cease cited in youtdrat: < «
8uch diac iminal‘.:lon would actually be si ui.cuiuy b:oadht ‘than
wvhat is o tlyallabedunde:mand itle viI. R

o e T M ket g . 3

Bapgd on oppositil:n from religious
due to sufh ccxncerns, Sen. Burns determi not ito| press hie
proposed pmendment last year and it was npt a Ihopet:hat__
you will peach the s conclusion. This dis partic*.tlurly :
appropriske since, as you point out in your letter,: the pending .’
FCC prooepding cqncem zacial and gender

S ol ettt & Y05 e g re e,

: d civil.l:':l.ghts lgrou;:s

bias, mt relig%icms

discriminhtion, and sinde there ies no infomtiqn g*mn stmg'
that the PCC has recently "punished a réligious [bx aster for
refusing fo hire somece of different failth for a ‘m-ecpousnl'

positions| or is thnat+n1ng to do so. | ;
| _

8 of theloppositi.m of |
Council md t UCG/NCC ‘
ficidntly concerned
8 that it is mn:* current

I ar clcse for y:mlr information copi
the Mino: :-y ‘Media and|fTelecommumicati
to the Bu ' Amendment | proposal. We are
abeut the mtter and tﬁe proposed

jaclinatibn to file couments to the FCC t:i,ng‘ ‘that ilt rm:ain'
ita sht EEO policy with respect to religiom b+ea on the
current rpcord, and we invite other rs of the RFRA doa.lition

to let us{know if theylare interssted in /joining with us. a8'I |
requested] over the pbone, I‘d appreciate la copy | oq the 1iat of
members th whom you sent your draft ts for that purpose. We!
would be bleased, of course, to digcuss fha matter furthér with
youinthopethnthmyheablethqhim qsensus |

sincerely, |

i
{

ek 18 AR ML it o Tt A RS g e .

Eiliot M. Mincbergi |

i
. _ _ oA pees
JUN-25-1996 11:15 | 282 293 2672 L P.@3
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Before the
FEDERARL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Streamlining Broadcast EEO
Rules and Policies, Vacating
the EEO Forfeiture Policy
Statement and Amending Section
1.80 of the Commission’s

Rules to Include EEO
Forfeiture Guidelines

MM Docket No. 96-16

e N et e et Tt S e

COMMENTS OF CHRISTIAN LEGAL SOCIETY’S
CENTER FOR LAW AND RELIGIOUS FREEDOM;
CONCERNED WOMEN FOR ANERICA; AND
FOCUS ON THE FAMILY

OF COUNSEL: Steven T. McFarland

Thomag C. Bexrg Center for Law and Religious
Cumberland School of Law Freedom '

Samford University Christian Legal Society
Birmingham, AL 352289 4208 Evergreen Lane, Suite 222
{205) B70-24315 Annandale, VA 22003

(703) 642-1070

DATED: July 11, 1996
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Before tha
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554 -

In the Matter of

Streamlining Broadcast EEQ
Rules and Policies, Vacating
the EEO Forfeiture Policy
Statement and Amending Section
1.80 of the Commigsion’s

Rules to Include EEQ
Forfeiture Guidelines .

MM Docket No, 96-16

-

COMMENTS OF CHRISTIAN LEGAL SOCIETY’S
CENTER FOR LAW AND RELIGIOUS FREEDOM,
CONCERNED WOMEN FOR AMERICA, AND
FOCUS ON THE PAMILY

Introduction apd Summary

The Center for Law and Religious Freedom of the Christian
Legal Society, Concerned Women for America and Focus on the Family
submit the following comments in the above-captioned proceeding.
The interests of the commenters are set forth in the attached
Appendix.

-Our comments are limited to the feollowing subject. Seconding
the request made in the comments of the National Religious

Broadcasters (NRB),! we urge the Commission to amend its EEO

‘Comments of National Religious Broadcasters, MM Docket No.
96-16 {filed April 30, 1996).
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policies to provide that a religiously affiliated broadcaster may

prefer individuals of a particular faith in employment in all of

its activities. This rule would amend the Commission’s current
"Ring’'g Garden" approach,? which allows a religious broadcaster to

prefer members of its own faith only in those positicns that the
Commission concludes are directly connected with the espousal of
the broadcaster’s religious views.’

This proposed amendment will conform the Commission’s policy
to that enacted by Congress in Title VII of the Civil Rights Act of
1964, the nation'é fundamental equal employment law, which permits
a religious organiZzation to prefer members of its own faith in
employment in any of its activities. It will also serve the goal
set forth in the Notice of Proposed Rulemaking (NPRM): to "provide
relief" to "licensees of smaller stations and other distincfly
situated broadcasters" (NPRM, para. 1l). For each of the reasons
set forth below, religious broadcasters are "distinctly" and
significantly buxdened by the Commission’s prohibition against
preferring members of their own faith in certain jobs.

A religious breoadcaster has a significant religious 1ibefty
interest in preferring members of its own faith in employment, in

order to ensure that its activities are carried out by persons

committed to the station’s religious views and mission. The
current King’s Garden policy permits the Commission to second-guess

the religious broadcaster’s understanding of its mission and also

2See King's @arden, Inc., 34 P.C.C.2d 937, aff’'d, 38 F.C.C.2d
339 (1972), aff’'d, King's Garden, Inc. v. F.C.C., 498 F.24 51 (D.C.
Cir. 1974).
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puts the Commission in the position, impermissible for a governm+nt
agency, of determining the essentially theological question!of
whether an activity is religious. The regult is that religi$ua
broadcasters are denied the power of self-definition enjoyed?by
broadcasters who are committed to non-religious ideological causés.
There 1is no sufficient Jjustification for these seriéus
infringements of religious liberty -- as Congress repeatedly has
found in enacting bright-line exemptions in Title VII that protéct
religious preferences by religious organizations in all théir

activities.
Digcussion

The Commission’s EEQ rulesg generally forbid a broadcaster to
discriminate in employment on the basis of religion or on the basis
of race, sex, or ethnic or national origin. 47 C.F.R. § 73.2080,
In this respect, the Commission’s rule follows the lead of Title
VII of the Civil Rights Act of 1964, 42 U,S5.C. § 2000e. However,
since a 1972 amendment, Title VII has recognized the freedom of a
religious organization to prefer membexs of its own faith in
employment, and thus be exempt from the religious-discrimination
- prohibition in all of its activities. Section 702, 42 U.S.C. §

2000e-1.2

The Commission, by contrast, has declined to recognize the

*This section states in pertinent part that Title VII "shall
not apply . . . to a religious corporxation, association, or society
with respect to the employment of individuals of a particular
religion to perform work connected with the carrying on by such
corporation, association, or society of its activities."
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game broad freedom. Since King’s Garden, Inc., 34 F.C.C.24 937,
938 (1972), the Commission has held that only "those persons hired
to espouse a particular religicus philosophy over the air should be

{
exempt from the {religious] nondiscrimination rules." See also

National Religious Broadcasters, Inc., 43 F.C.C.2d 451, 452 (1973)
(exempting only those employees who are "connected with the
espousal of the licensee’s religious views"). For the following
reasons, we urge the Commission to do away with the King’s Garden
limit on the freedom of religious broadcasters, and recognize the

importance of religious freedom to the same degree that Congress

has in Title VII.

A. Prohibiting Religious Broadcasters From Exercising
Religious Preferences In Employment Infringes Basic
Principles Of Religious Liberty.

For the reasons set forth below, the Commisegion’'s c¢urrent
policy raises seriocus threats to religious liberties protected
under both the First Amendment and the Religious Freedom
Restoration Act of 1993, 42 U.S.C. § 2000bb ("RFRA"),

1, The prohibition on religious preferences
places a substantial burden on a religious
broadcaster’'s pursuit of 1its religious
mission.

Religious broadcasters have a strong interest, grounded in
religious freedom, in choosing to have their activities carried out
by members of their own faith community. Thus there is a stxong
rationale for exempting religious organizations from laws againat

religious preferences in employment -- as the Supreme Court found

in on_of Presiding Bishop v. Amos, 483 U.S. 327 (1987),
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upholding the constitutionality of the broad exemption in sectick
702 of Title VII. The Court concluded that lawe forbiddi
religious preferences create "significant governmental interferencp
with the ability of religious organizations to define and carry oﬁt
their religious missions." Id. at 335; see id. {(describing the
effect as a “"substantial burden"). As Justice Brennan recognized
in his concurrence in Amos,

Determining that certain activities are in furtherance of

an organization’s religious mission, and that only those

committed to that mission should conduct them, is . . .
a means by whith a religious community defines itself.

Id. at 342-43 (Brennan, J., concurring). And in Texasg Monthly v.
Bullock, 489 U.S. 1 (1989), a plurality of the Court reemphasized
that laws forbidding religious preferences in employment erect a
"substantial deterrent" to religious exercise. Jd, at 18 n.8.
Accordingly, the Commission’s current King’'s Garden policy
triggers the strict standard of justification in the Religious
Freedom Restoration Act. RFRA prohibits government from imposing
a "gubstantial burden" on religious exercise unless the burden is
"the least restrictive means to a compelling state interest." 42
U.S.C. § 2000bb. {As we will discuss in part B, there is no
compelling justification for retaining the current policy.)

. The imposition of this burden on religious broadcasters not
only triggers strict judicial scrutiny under RFRA, it also
infringes on several "hybrid" constitutional rights set forth by
the Supreme Court in Employment Divisjon v, Smith, 494 U.S. 872
(1990). The Court in Smith held that the First Amendment remains
a strict bar to laws that burden religious exercise "in conjunction

5

e7
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with other constitutional protections, such as freedom of ape@ch
and of the press" and "freedom of association." 494 U.8, at Jal,
882. As we will discuss in greater detail below, prohibitinL &
religious broadcaster from preferring members of its own ‘faith as
employees infringes on speech and press rights by denyling the
broadcaster the ability to ensure that its employees in all
positions will reflect the station’s religious values and
viewpoints. The Commission’s current policy also infringes. on
aggociational rights because, as the Court recognized in Emi&h. a
station’s T"freedom to speak" its beliefs must also include
"*freedom to engage in group effort toward those ends’" (id. at 882
(quoting Reberts v, United States Jaycees, 468 U.S. 609, 622
(1984)) .

It is no answer to claim, as King’'s Garden and later decisions
have, that religious broadcasters are safeguarded by their ability
to hire members in positions that the Commigsion believes are
"connected with the espousal of the licensee’s religious views."

Ae the Court noted in Amos, such a narrow exemptibn still leaves "a

significant burden on a religious organization," by

requir (ing] it, on pain of substantial 1liability, to
predict which of its activities a secular court will
consider religious. The line is hardly a bright one, and
an organization might understandably be concerned that a
judge [or a Commission member] would not understand its
religious tenets and sense of mission. Fear of potential
liability might affect the way an organization carried
out what it undexstood to be its religious mission.

Id. at 336. In concurring, Justice Brennan agreed that
"determining whether an activity is religious or secular requires
a searching case-by-case analysis," which "results in considerable

6
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I
ongoing government entanglement in religious affairs" apd

rcreate[s] the danger of chilling religioﬁs activity" -- &g
religious organizations shy away from preferring their members in
positions that the government might call "secular," even though the
organization believes them to be religious., Id. at 343,

For precisgely these reascns, Congress passed not only section
702, but also other protections for religion-basea employment in
Title VII,* "to enable religious organizations to c¢reate and
maintain communit?es composed solely of individuals faithful to
their doctrinal practices, wpether or not every individual plays a
direct role in the o}ganization's 'religious activities.'" Little
v, Wuerl, 929 F.2d4 944, 951 (3d Cir. 1991).

There is a host of religiously-motivated reasons why a
religious broadcaster may decide to require that all of its
employees manifest a religious commitment. To give just a few
examples, a broadcaster may believe that its proclamation of its
religious beliefs extends to all of its employees’ interactions
with the public =-- not merely to the broadcasting of its beliaefs
over the airwaves -- and therefore may act on the basis that even
secretaries or custodians will have such contact with the public.
Or the broadcaster may believe that its religious ministxy
encompasses relations between employees, not just relations with

the general public, and therefore want all employees to shdre

‘For example, section 703(e) (2) of Title VII permits. a
religiously affiliated educational institution "to hire and employ
employees of a particular religion" in any of its activities. 42
U.5.C. § 2000e-2(e) (2).
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common membership in the religioﬁs community.

The Commission has not been amenable to such self-definitibn
by religious broadcasters, however; and ils application of the
King’s Garden distinction shows the danger of permitting the

government to second-guess religious entities’ understanding of

their religious mission. The opinions in King‘s Garden, for
example, stated that the exemption from the EEO rules would not
extend to advertising salespersons, or to on-air announcers who did

not read religious messages (34 F.C.C.2d at 938; gee also National
Religious Broadcasterg, Inc., 43 F.C.C.2d at 452) -- even though

'

both of these posiéions involve sﬁbstantial public contact and
could easily be seen as speaking for the station’s religioﬁs
values. And in Luytheran Church/Missouri Synod, 10 F.C.C.R. 9850
(1995), the Commission staff, pursuant to delegated authority,
ruled that a Church-operated radio statioﬁ associated with a
Lutheran seminary could not favor members of that faith in the
positions of business  manager, engineer, secretary, or
receptionist. Id. at 9908;09. In doing so, the sgtaff simply
dismissed the Church’s evidence that employees in each of these
positions interacted regularly with Church headquarters or with
pastors or members of Lutheran congregations and thus played roles
in the religious activities of the station. Id, at 9886-87.
Adoption of the rule we suggest here would correct the staff'’'s
mistaken views of the scope of religious freedom.

In short, the limited exemption recognized under King's Garden

is simply inadequate to protection the religious 1liberty of

8
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religious broadcasters,
2. The current policy entangles the Commission in

investigating and determining which activities
of a broadcaster are "raligious.”

The King’s Garden policy not only chills broadcasters’

exercise of religion, it also creates continuing entanglement by
the Commission in religious matters and so violates the Religion
Clauses of the First Amendment. See NLRB V. Catholic Bishop, 440
U.S. 490, 501 (1979); Lemon v. Kurtzman, 403 U.S. 602, 613 (1971)
(both prohibitinq "excessive entanglement" between church and
state) . _

In determining whether a job position is connected with a
broadcaster’'s religious philogophy under King’s Garden, the
Commission is placed in the impermissible position of determining
whether the job is "religious" or "secular." The Amosg majority
recognized that such determinations by government necegeitate an
"intrusive inquiry into religious belief,* and thus that ihe
broadened, bright-line exemption in Title VII served the purposes
of the Religion Clauses by r"effectuatling]l a more complete
separation of' church and state. 483 U.S. at 339. And Justice
Brennan agreed that a case-by-case distinction between religious

and secular activities "results in considerable ongoing government

entanglement in religious affairs." Id. at 343.°%

The process of separating out positions that the Commission
believes are not religiously significant c¢an also create excessive
entanglement simply because of its sheer length and costliness. We
note, for example, that the Lutheran seminary station in Luthetan
Church/Misspuri Synod has been subjected to Commission review for
several years in a row based in part on allegations that it favors
Lutherans in hiring for. various positions. See Lutbernan

9
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|
As the Third Circuit summarized, "[ilt is difficult to imagine

an area of the employment relationship less fit for scrutiny by
gecular courts" than the claim that an "employee’s beliefs or
practices make her unfit to advance (the organization’'s] mission."
Little, 929 F.2d at 949. The Commission can escape this quicksand
by following Congress’s lead and adopting the broad exemption
recognized in Title VII.
3. The prohibition ‘on religious preferences
discriminates againgt religioue broadcasters
by denying them rights of self-definition that
are enjoyed by other broadcasters.
The intrusion-:on religious broadcasters from the Commission’s
rule is illegitimate in yet another way. The burden it places on

religious broadcasters is discriminatory in nature and thus

violates the Free Exercise Clause under a c¢lear line of recent

Supreme Court authority. See Church of Lukumi Babalu Ave v, City
of Hialeah, 113 S. Ct. 2217 (1993); Smith, gupra.

Under the EEO rules, broadcasters devoted to the promoticn of
a cause or idecology that is not religious are free to require that
their employees specifically expreses a commitment to that cause.
For example, there is no question that if the Sierra Club owned and
operated a radio station, it could require that all employees sign
a statement of support for environmental goals, or even that all
employees join the organization. ‘The Sierra Club has the right to
take these steps to ensure employees’ loyalty; and it may do s¢ in

all positions, not just those directly “"connected with the espousal

Church/Migsouri Synod, 10 F.C.C.R. 9880.

10
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of {its] views." ' ;
The rule against religious preferenées, however, den#es
religious broadcasters this ability to require that employees agfee
with and commit to the organization’s goals. But religious
broadcasters should enjoy the same rights in this respect as
broadecasters committed to a non-religious ideological cause. In
geveral recent cases, the Supreﬁe Court has recognized that
religioug citizens and groups bring distinct viewpointé.to public
issues and thus, under the Free Speech Clause, may not be subject

to discriminatory treatment; religion may not be roped off as a

geparate subject matter distinct from other public views. See
Rosenberger. v, Rector of tmiv. of Virginia, 115 8. Ct. 2510 (1995);
Lamb'e Chapel v, Center Morighes School Dist., 113 8. Ct. 2141
(1993}).

Indeed, the Court has recently made it clear that the Free
Exercise Clause forbids government from singling out religious
conduct for prohibition. The "essential” guarantee of the clause,
the Court has said, is that government may not "in a selective
manner impose burdens only on conduct motivated by religious
belief." Lnkgmi, 113 S. Ct. at 2232 (striking down ordinances
gerrymandered to prohibit animal sacrifices only by religiocus
group). The prime focus of the Clause in the Court’s view, is to
ensure that any interference with religious exercise is merely "the
incidental effect"™ of "a heutral, generally applicable law."
smith, 494 U.S. at 878, 881; Lukumi, 113 S. Ct. at 2226. And the

clause forbids not only obvicus but also "subtle departures from

11
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neutrality." Id., at 2227 (quotation omitted) . é

As we have shown above, a law against religious preferences!is
gimply not neutral with respect to religion. It ias not aben
neutral on its face, since its very terms refer to religion and
distinguish permissible from impermissible conduct on the basis of
that reference. As applied to a religious broadcaster, it singles
out religious preferences from the ideological preferences a
secular broadcaster might use and therefore denies religiocus
broadcasters the same rights of self-definition enjoyed by
broadcastexrs espéusing' other views. Accordingly, the Couft'a
analysis in Lukumi and §migh require that such laws be struck &own
unless they satisfy the strictest scrutiny.®

Clearly, the rule against religious preferences in employment
cannot be said to have merely an "incidental effect" on religlous
broadcasters. To the contrary, as the Commission’s past decisions
show, most applications of the rule are likely to be against
religious stations who are trying to pursue the same rights of
gelf-definition enjoyed by other stations that are devoted to a
non-religious cause. To act as if the ability to employ persons of
a particulaf religion is no more important for a religious group
than for anyone else is to adopt the kind of legal attitude so

famously satirized by Anatole France: "The law, in its majestic

‘Even Professor Ira Lupu, a leading opponent of legislative
and administrative accommodations of religious freedom, suggests
that a law forbidding religious preferences in employment "is not
neutral [toward religion] in the sense required to trigger the rule

(of judicial deference stated] in Smith." Ira C. Lupu, The
‘Lingerina Death of Separationism, 62 Geo. Wash. L. Rev. 230, 254

n.151 (1994).

12
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equality, forbids the rich as well as the poor to sleep uaner
bridges." Bartlett's Familiar Quotations 655 (15th ed. 1980?).
Religious broadcasters are "distinctively situated" as agaiﬁat
gsecular broadcasters with respect to religious preferences .in
employment, and the Commission’s EEO rules should reflect that
difference.

B, There Is No Compelling Interest In Preventing

Religious Broadcasters From Preferring Persons Of
Their Particular Faith In Employment.

In view of the foregoing intrusions on religious liberty, both
the First Amendment and the Religious Freedom Restoration Act
demand that the Commission have a compelling reason to forbid
religious preferences by religious broadcasters. But the rationale
for the prohibition is remarkably weak, particularly in the light
of Congress’s contrary decigion in Title VII,

The Commission adopted its EEO rules to "complement, hot

conflict with, actions" by Congress and other bodies to eanrCe

general policies of equal employment. In re Petition for

Rulemaking to Reguire Broadcagt Licensees to Show Nondiscxi mina;l ion
in Their Employment Practices, 18 F.C.C.2d 240, 243 (196%). At the

time of adoption of the EEO <rules, Title VII only exempted
religious preferences by religious crganizations in their
"religious" activities. But since then, Congress has (in 1572)
extended the Title VII exemption to all activities of a religious
organization, and the Supreme Court has upheld that extension
against constitutional challenge in Amos. Congress has, in effect,
. declaxed that there is no compelling governmental interest iﬁ

13
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prohibiting religious preferences in employment, and indeed qlihat
religious freedom interests call for an exemptlon. To maintainllta
posture of cooperation rather than conflict with congre591$na1
policy, the Commission should enact an expanded protection for
religious preferences.’

It is important to emphasize the difference between
discrimination on the basis of race or sex and "discrimination" by
a religious entity on the basis of religicn. Preventing race and
sex discrimination are at the heart of the nation’s edual
employment policles. .The Supreme Court has made c¢lear that
generally private racial discrimination "has never been accorded
affirmative constitutional protections." Runyon v. McCrary, 427
U.S. 160, 176 (1976) (adding that "the Constitution . . . places no
value on [such] discrimination®"). 1Indeed, the background of the
13th, 14th, and 15th Amendments indicates that racial
discrimination (and by analogy sex discrimination) are, if
anything, constitutionally disfavored. By contrast, the formation
and maintenance of religious communities -- groups of like-minded
religious believers -- is an important part of the constitutionally
guaranteed exerxcise of religioﬁ. See Amoz, 483 U.S. at. 342
(Brennan, J., concurring) ("For many individuals, religious

activity derives meaning in large measure from participation in a

larger religious community."). Like the NRB, we "dol ] not

'We also agree with the comments of the NRB questioning the
Commission’s authority to regulate broadcasters’ EEO practices with
respect to positions that the Commission itself asserts bear rno
relation to a station’s programming content., Comments of NRB at
15-18.
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advocate and would not support the use of the expanded [religiqué]

exemption as a subterfuge for illicit discrimination against women

and minorities." Comments of NRB at 3,

Respectfully submitted,
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