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Securities bill 

THE PRE SID E N T 

OMB is calling to find out where we stand with Justice, i.e., should they expect 
(i) nothing; (ii) a meek protest; (iii) a demand that the President be told 
there is a constitutional problem with one minor provision; or (iv) a veto 
threat, and should they expect it (i) on time or (ii) late. 

Can you help? The OMB contact person in Ingrid Schroeder, on 53883. 

P.S. Ingrid, I suspect I'll end up writing the signing statement unless OMB 
wants to. ,However, I'm going to try to get some input from Treasury and the 
SEC, as well as the budget side of OMB. And of course, we may have to deal with 
Justice. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

11-Sep-1996 03:17pm 

TO: SCHROEDER I 

FROM: Mark D. Menchik 

SUBJECT: LRM 5303/Securities Amendments 

Message Creation Date was at 11-SEP-1996 15:17:00 

Speaking from a pension perspective, I have no objection to either SEC 
of the provision on church pension plans. I prefer the second version 
it more clearly states that plans are for workers' exclusive benefit ; 
the major pension protection in any of the new versions. 

version 
because 
this is 

For the record, I do not share DOJ's concerns with the original language. Its 
treatment of church plans is not arbitrary. It has the entirely secular 
purpose of consistency with how ERISA and the tax code treat church plans. 

None of the versions is PAYGO. 
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To: 

From: 

cc: 

Subject: 

MEMORANDUM 

September 10, 1996 

Ellen Seidman 
Special Assistant to the President 
National Economic Council of the White House 

Amy R. Dobennan 
Assistant Chief Counsel, 
Division of Investment Management 
Securities and Exchange Commission 

Kaye F. Williams 
Director, Office of Legislative Affairs 
Securities and Exchange Commission 

Technical Assistance in Connection with The 
Securities Investment Promotion Act of 1996 
(S.1815) 

AS you requested, we are providing you with two options 
designed to address the concerns raised by the Department cf 
Justice. The first option grants an exemption from regulation 
under the federal securities laws to certain Section 457 plans. 
This approach may deflect criticism that S.1815 singles out 
Church Plans, but does not change the fact that Church Plans 
would be 'subject to broader exemptions than other plans, 
including Section 457 plans. The second option, in addition to 
adding an exemption for Section 457 Plans, would provide a more 
limited exemption for Church Plans than is currently contemplated 
by S.1815. This option may be more effective in addressing the 
Department of Justige's concerns because it places Church Plans 
in the same regulatory position as other pension plans. 

Please note that the proposed exemption for Section 457 
Plans is limited to those plans sponsored by state and local 
governments, and does not include Section 457 Plans sponsored by 
nonprofit organizations. The reason for this is that plans 
sponsored by nonprofit organizations cannot be placed in trust 
for the exclusive benefit of employees, because the grant of tax­
qualified status afforded by new Section 457(g) (added by the 
Small Business Job Protection Act of 1996) applies only if the 
plan is sponsored by a state or local government. Assets of 
Section 457 Plans sponsored by a nonprofit organization still 
must remain available to the organization's general creditors and 
therefore cannot be placed in trust for the exclusive benefit of 
their employees. 

We hope this is helpfUl. Please feel free to call me at 
942-0645 with any questions you may have about these options. 



Technical Assistance Regarding the Securities 
Investment Promotion Act of 1996 

Version 1 (Adds exemption for Section 457 plans.) 

I. Section 3(a) (2) of the Securities Act of 1933 is amended as 
follows: 

(1) a new subparagraph (D) is added: 

(D) an eligible deferred compensation plan as defined 
in Section 457(bl of the Internal Revenue Code of 
1986 that is established by a State, political 
subdivision of a State, or any agency or 
instrumentality of a State or political 
subdivision of a State, the assets of which are 
held in trust, or in a custodial account or 
contract, as described in Section 457(g) of such 
Code; and 

(2) the language "other than any plan described in clause 
(A), (Bl, or (C) of this paragraph" will be amelld\:!d 'co 
read "other than any plan described in clause (A), (B), 
(C), or (0) of this paragraph". 

II. Section 3(c) (11) of the Investment Company Act of 1940 is 
amended as follows: 

(1) the term "governmental plan" will be modified to read 
"plan" to accommodate the addition of Section 457 Plans 
to Section 3(a) (2) above; and 

(2) All references to "section 3(a) (2) (C)" will be 
substituted with a reference to "section 3(a) (2) (C) or 
(D) " • 

III. Section 3(al (12) (A) of the Securities Exchange Act of 1934 
is amended as follows: 

(note that new clause (vi) was already added by Section 315 
of S.1815 to exempt interests in Church Plans) 

clause (vii) is changed to clause (viii) and a new clause 
(vii) is added: 

(vii) solely for purposes of sections 12, 13, 14, 
and 16 of this title, any security issued by 
or any interest or participation in an 
eligible deferred compensation plan as 
defined in Section 457(b) of the Internal 
Revenue Code. of 1986 that is established by a 
State, political subdivision of a State, or 
any agency or instrumentality of a State or 
political subdivision of a State, the assets 
of which are held in trust, or in a custodial 



account or contract, as described in Section 
457(g) of such Code; 



Technical Assistance Regarding the Securities 
Investment Promotion Act of 1996 

Version 2' (Replaces Section 315 of S .1815 in its entirety.) 

I. Section 3(a) (2) of the Securities Act of 1933 is amended as 
follows: 

(1) a new subparagraph (0) is added: 

(0) an eligible deferred compensation plan as defined 
in Section 457(b) of the Internal Revenue Code of 
1986 that is established by a State, political 
subdivision of a Stat.e, or any agency or 
instrumentality of a State or political 
subdivision of a State, the assets of which are 
held in trust, or in a custodial account or 
contract, as described in Section 457(g) of such 
Code; and 

(2) a new subparagraph (E) is added: 

(E) any church plan as defined in section 414(e) of 
the Internal Revenue Code of 1986, if, under such 
plan, no part of the assets may be used for, or 
diverted to, purposes other than the exclusive 
benefit of plan participants or beneficiaries; and 

(3) the language "other than any plan described in clause 
(A), (B), or (C) of this paragraph" will be amended to 
read "other than any plan described in clause (A), (B), 
(e), (0) I . or (El of this paragraph". 

II. Section 3(c) (11) of the Investment .company Act of 1940 is 
amended as follows: 

(1) the term "governmental plan" will be modified to read 
"plan" to accommodate the addition of Section 457 Plans 
and Church Plans to Section 3(a) (2) above; and 

(2) All references to "section 3 (a) (2) (e) n will be 
substituted with a reference to "section 3(a) (2) (e), 
(0), or (E) ". 

III. Section 3(a) (12) (A) of the Securities Exchange Act of 1934 
is amended as follows: 

clause (vi) is changed to clause (vii) and a new clause (vi) 
is added': 

(vi) solely for purposes of sections 12, 13, 14, and 16 
of this title, any security issued by or any 
interest or participation in: (1) an eligible 



deferred compensation plan as defined in Section 
457(b) of the Internal Revenue Code of 1986 that 
is established by a State, political subdivision 
of a State, or any agency or instrumentality of a 
State or political subdivision of a State, the 
assets of which are held in trust, or in a 
custodial account or contract, as described in 
Section 457(g) of such Code; and (2) any church 
plan as defined in section 414(e) of the Internal 
Revenue Code of 1986, if, under such plan, no part 
of the assets may be used for, or diverted to, 
purposes other than the exclusive benefit of plan 
participants or beneficiaries; 

- 2 -
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EREeD i IO! OFFiCE OF 'HE PRESiOEN i 
OFFICE OF MANAGEMENT AND BUDGET 

Washington, D.C. 20503-0001 
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LRM NO:S303 

FILE NO: 1582 

LEGISLATIVE REFERRAL MEMORANDUM Total Paoe(8); _ 

TO: Legislative Liaison ~c1- See Distrlbutio~19W;o....tla.b 
FROM: James JUKES ~~ ~ ~ AS-Sis/ant Director for Legislative Reference 

OMS CONTACT; Ingrid SCHROEDER 395-3883 Legislative Assistant·s Line: 395-3454 . 
C=US. A=TELEMAIL, P;;GOV+EOP, O=OMB, OU1=LRD, S"'SCHROEDER, G=INGRIO, I=M 
schroedeU@a1.eop.gov 

SUBJECT: JUSTICE Proposed Report RE: HR3005, Securities Amendments of 1996 

DEADLINE: 10am Wednesday, August 14,1996 

In accOrdance with OMB Circular A-19, OMB requests the views of your agency on the above subject before 
advising on its relationship to the program of the President, 

Please advise us If thiS item will affect direct spending or receipts for purposes of the "Pay-As-You-Go" 
provisions of Title XIII of the Omnibus Budget Reconciliation Act of 1990. 

DISTRIBUTION LIST: 
AGENCIES: 25-COMMERCE - Michael A Levitt - 2024823151 

62-LABOR - Robert A. Shapiro - 2022198201 
76-National Economic Council - Sony is Matthews - 2024562174 
118-TREASURY - Richard S, Carro - 2026221146 

EOP: Wi~gins_W 
Brlpham E 
Rhmesmith_A 
Rettman_R 
Seidman E 
Orszag f5 
MazUf_'f;1 
Moran_R 
Rodriguez_J 
Kagan E 
rateJL'l 
Hill , 

\ ~ Aitken S 
Kizer_R 

~v'.A ~ -t-~ '"\ ~ 

-P~ ~ 

(~ LAC, 
I 

-



06-1996 11:38 TO:E KAGAN FROM: GAYMON, D, p, 2/9 

LRMNO: 

FILE NO; 1582 

If your response to this request for views is short (e.g., concur/no comment), We prefer that you respond by e·mail or 
by faxing Us this response sheet. . 
If the response is short and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 
to leave a message with a legislative assistant. 
You may also respond by: 

(1) caJJ1ng the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not answer); or 
(2) sending us iii memo or letter 

Please Include the LRM number shown above, and the subject shown below. 

TO: Ingrid SCHROEDER 395-3883 
Office of Management and Budget 
Fax Number: 395-3109 
Branch-Wide Line (to reach legislative assistant): 395-3454 

FROM: _______ -"-t_-~~_~_j~v'__ ____ (Date) 

_______ =~~ICJ.!ia..,.t=_;;I.oCA<k= _____ (Name) 
I . 

______ W=..!t...:.-f---::C~Q"_\..{~t.-1.;.;:;· rt....;...J"I ____ (Agency) 

_~ _____ ---loj(o,-1,,",.$""-J,."l_'i+-___ ~_ (Telephone) 

SUBJECT: JUSTICE Proposed Report RE: HR3005, Securities Amendments of 1996 

The following is the response of our agency to your request for views on the above-captioned subject: 

___ Concur 

___ No Objection 

___ No Comment 

___ See proposed edits on pages ~ __ _ 

___ Other: ____________ _ 

___ FAX RETURN of ~ pages, attached to this response sheet 
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Ofti~c ur rhe A .. islaJl! Atlomey Gebel'lll 

Honorable Alfonee D'Amato 
Chairman 
Commi t tee on nanking, Hous l.ng, and 

Urban Affairs 
United states senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

U. S. Department of' Justice 

Office of Legislative Affairs 

WOlilinllt(>n. D.C. 20$JO 

-

P. 3/9 

This sets forth the views of the Department of Justice 'on 
section 315 (ltchurch employee pension plans!!) of H.R. 300S, the 
"Securities Investment Promotion Act of 1996," as passed by the 
Senate on June 27, 1996. 

Section 315 of H.R. 3005, as passed by the Senate, would 
exempt church employee pension.plans ("church plans") that meet 
certain specified criteria1 from several federal statutes 

1 Section 315 is intended to provide exemptions to: 

"Any church plan described in section 414(e) of the Internal 
Revenue Code of 1986, if, under any such plan, no part of 
the assets may be used for, or diverted to, purposes other 
than the exclusive benefit of plan participants or 
beneficiaries, or any company or account that is --

"eA) established by a person that is eligible to 
establish and maintain such a plan under section 4l4(e) 
of the Internal. Revenue Code of 1986; and 

"(B) substantially all of the activities of which 
consist of --

"(i) managing or holding assets contributed to 
such church plans or other assets which are 
permitted to be commingled with the assets of 
church plans under the Internal Revenue Code of 
1986; or 

"(iiI administering or providing benefito pursuant 
to church plans.". 

H.R. 3005, § 315(a). 
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pertaining to the iesuance of and investment in securities. 
Section 3l.5 would also exempt chul"ch plans from state laws 
relating to such activity,. Specific~lly, the Act would exempt 
church plans from the requJ.rements ot the Investment Company Act 
of 1940, 15 U.S.C. §§ 80a-1-80a-62, the registration and 
reportlng requirements of the securities Act of 1933, lS U.S.C. 
§§ 77a-77aa,2 the requirements of the Securities Exchange Act: of: 
1934, 15 U.S.C. § 78a-78kk, the requirements of the Investment 
Advisers Act of J940, J5 U.S.C. §§ 80b-1-80b-21, the requirement.s 
of the Trust Indenture Act of 1939, 15 U.S.C.§ 77aaa-77Zz7" and 
all state laws requiring registration or qualification of 
securities. See H.R. 3005, § 315. Because it appears that 
similarly situated, non-religious employee pension plans would 
not receive a similar benefit under the various regulatory 
regimes affected, s'ection 315 is unlikely to satisfy the 
requirements of the Establishment Clause of the United States 
Constitution. 

1. General Standard 

As a general matter, the Establishment Clause prohibito the 
government from singling out religj.oua organizations for 
especially favorablp- -- or unfavorable -- treatment. See,~, 
Board of Educ. of Kiryas Joel v. Grumet, 114 S.ct. 2481, 2487 
(1994) (Establishment Clause requires that the government "pursue 
a course of neutrality toward religion, favoring neither one 
religion over others nor religious adherents collectively over 
nonadherente") (internal quotation omitted). This principle 
applies not only when the government seeks to confer a direct 
benefit exclusively on religion, but also when the gover.nment 
creates a religious-specific exemption from a regulatory 
requirement. For example, in 'Texas Monthly . Inc . v. BUllod;, 489 
U.S. 1 (1989), the court held that the Establishment Clause 
prohibits a state from singling out for exemption from its sales 
tax periodicals sold by religious organizations, and no others. 
See ish. (plurality opinion); id. at 26 (Blackmun, J., joined by 
O'Connor, J., concurring in judgment).3 

2 Under section 315, church plans would not be exempt from 
the provisions of the Securities Act pertaining to fraud. See 15 
U.S.C. § 77q. 

/. 

3 The courtis plurality opinion stated that "Texas' sales 
tax exemption . . . lacks sufficient breadth to pass scrutiny 
under the Establishment Clause." rd, at 14. In his concurring 
opinion, uustice Blackmun stated that "[i)n this case, by 
confining the tax exemption exclusively to the sale of religiOUS 
publications, Texas engaged in preferential aupport for the 
communication of religious messages." Id. at 28, Such a 
"statutory preference for the dissemination of religious ideas," 
stated Justice BJ.ackmun, "offends our most basic understanding of 
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The exemptions created by section 315 apply only to employef! 
pension plans that are maintained by chul'ches. N'on-religious 
employee pension plans exhibiting otherwise identical 
characteristics would not qualify for the exemptions. In this 
respect, section 315 differs materially froln the statute the 
Court upheld against an Establishment Clause challenge in Walz v. 
Tax Comm., 397 U.S. 664, 672 (1970). That statute exempted a 
broad r.ange of non-religious organizations from Now York's 
property tax based on the same criteria used to determine 
exemptions [or religious organlzations. 4 The statutory exemption 
contained in section 315, by contrast, appljes "exclusively to 
religious organizations," Eullock, 489 U.S. at 15, thereby 
advantaging church plans over other similarly situated employee 
pension plans. 

Exemptions from the federal regulatory regimes affected by 
section 315 are available under existing law to a broad range of 
entities for a large number of activities. ~,~, 15 D.S.C. 
§ 80a-3(b) (delineating the exemptions under the Investment 
Company Act); 15 U.S.C. § 77c(a) (delineating the exemptions 
under the Securities Act); 15 U.S.C. § 78c(a) (12) (A) (delineating 
the exemptions under the Securities Exchange Act); l!:o U.S.C. 
§ 80b-3(b) (delineating the exemptions under the Investment 
Advisers Act) . S Some of the exemptions currently available, 

what the Establishment Clause is all about and hence js 
constitutionally intolerable." ].g. 

4 The property tax exemption upheld in Walz. provided: 

"Real property owned by a corporation or association 
organized exclusively for the moral or mental 
improvement of men and women, or for religious, bible, 
tract, charitable, benevolent, missionary, hospital, 
infirmary, educational, public playground, scientific, 
literary, bar association, medical society, library, 
patriotic, historical or cemetery purposes . . . and 
used exclusively for carrying out thereupon one or more 
of such purposes . . . shall be exempt from taxation as 
provided in this section." 

ML.. at 667, n.1 (quoting § 420, Bubd. 1, of the New York Real 
Property Tax Law) . 

5 In fact, exemptions from the federal regulatory statutes 
affected currently exist for securities issued and investments 
made by a broad range of charitable and benevolent organizations, 
including religious organizations, provided that no part of the 
earnings of such issuances or investments inure to the benefit of 
any private stockholder or individual. See,~, 15 U.S.C. 

3 
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moreover, expn~ssl y per'tain to employee pension plans. 6 We 
understand from the SEC that, as a result. ~ large but 
undetermined number of non- religious, chari table, benevo] oni.; o~:' 
°fraternal organization employee pension plans are currently 
exempt from many of the statutory regimes affected by section 
315. It can be argued, therefore, that section 3J5 representD 
merely an attempt Lo place church plans on an equal footin~ with 
those entities, and that the requirements of Bullog are 
satisfied because "the benefits derived by religious 
organizations [(i. e., exemption from a variety of laws l"cgulating 
securities and investments)) flow[] to a large number of ° 
nonreligious groups as well." Bullock, 489 U.S. at 11. 

Indeed, jn payton Area Visually Impaired Persons, Inc.,v, 
Fisher, 70 F.3d 1474, 1483 (6th Cir. 1995), certT denieg, 1l.6 
S.ct 1421 (1996), the Sixth Circuit, wJthout citing Bullock., 
rejected an Establishment Clause challenge to an Ohio statute 
that exempted all religious organizations, and other charitable 
organizations meeting certain specified criteria, from the 
requirement to register with the state prior to soliciting 
charitable contributions from the public. Although the court 
suggested that the blanket exemption for religious organizatlons 
was an attempt to "lift[) a regulation that burdens the exercise 
of religion," ~, a purpose that is permissible as an 
accommodation to religion under Corporation of the Presiding 
BJshop v. Amos, 483 U.S. 327 (1987), it also apparently concluded 
that it was sufficjent for purposes of the Establishment Clause 
that an exemption from which all religious organizations benefit 

§ 80a-3{c) (lD) ("Any company organized and operated exclusively 
for religious, educational, benevolent, fraternal, charitable, or. 
reformatory purpOS<3S, no part of net earnings of which Inure to 
the benefit of any private shareholder or indivJdual. II) 
(Investment Company Act); 0i£L.. § 77c(a) (4) (Securitics Act); id, 

§ BOb-3 (b) (4) (Investment Advisers Act) . 

6 See, ~, 15 U.S.C. § 7Bc(a) (12) (A) (iv) (west Supp. 
1996) {exempting from the requirements of the Securities Exchange 
Act "any interest or participation in a single trust fund, or 
collective trust fund maintained by a bank, or any security 
arising out of a contract issued by an insurance company, which 
interest, participation, or security is issued in connection with 
a qualified plan." The term "qualified plan" includes "a stock 
bonus, pension, or profit-sharing plan which meets the 
requirements for qualification under section 401 of Title 26 

. . ." ld. § 78c (a) (12 (C) ); id. § 80a-3 (c) (11) (e:x:emptlng from 
the requirements of the Investment Company Act n[a]ny employee's 
stock bonus, pension, or profit-sharing trust which meets the 
requirements for qualification under section 401 of Title 26 . . . "). 

4 
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also benefj.t "ya:douR secular groups." Fisher, 70 F. 3d at. 1483 
(emphasis added). 

Close scrutiny of the exemptions at issue, however, belies 
such an argument. Assuming, arguendo, that Fisher was correctly 
decided, that decision is distinguishable on the grounds t~at 
"'the vast majority of charitable organizations in Ohio [are] 
exempt from the registration and annual reporting requirements 
imposed by the [Ohio Solicitation Act:] . '" 1&... (quoting the Ohio 
Attorney General's synopsis of the bill that eventually became 
the Ohio solicitation Act). The exemption at issue in Fisher was 
crafted in such a way that most similarly situated, nonreligious 
charitable organizations are, like religious organizations. 
effectively exempted from the requirements of the affected 
statute. In contrast, we understand from the SEC that a number 
of similarly situated. non-religious, non-profit organization 
employee pension funds will continue to be ineligible for 
exemption from the statutory regimes affected by section 315. 
The exemptions at issue WOUld, thus. advantage church plans that 
are currently covered by the statutes over non-religious emp'loyee 
pension plans in the same category. a distinction that is at odds 
with the purposes underlying the Establishment Clause. 7 

MoreOVer, the Court in Bullock held that the existence of 
other sales tax exemptions "fol." different purposes [other than 
the purposes motivating the exemption for periodicals distributed 
by religious organizations) [did] not rescue the exemption for 
religious periodicals from invalidation." Bullock 489 U.S. at 
900, n.4 (plurality opinion). "What is crucial." noted the 
Court, "is that any subsidy afforded religious organizations be 
warranted by some overarching secular purpose that justifies like 
benefits for nonreligious groups." Id. The fact that other 
similarly situated employee pension plans are not expressly 
granted the exemptions afforded church plans under section 315 
suggests that no such overarching secular purpose can be shown. 

7 As the Court stated in invalidating a New York statute 
creating a special school district for a religious community of 
satmar Hasidim, n[b]ecause the religious community of Kiryas Joel 
did not receive its new governmental authority simply as one of 
many communities eligible for equal treatment under a general 
law, we have no assurance that the next similarly situated group 
seeking a school district on its own will receive one." Kirvas 
Joel, 114 S.Ct. at 2491. This statement reflects the concern 
animating the Establishment Clause that "the legislature itself 
may fail to exercise governmental authority in a religiously 
neutral way." .I9..... 

5 
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2. Accommodation 

As noted above, the Court has fashioned an exception to tIle 
general rule against singling out religious organizations for 
especially favorable or unfavorable treatment, which allows the 
government to "accommodate" religjon -- and religion only -- jn 
certain circumstances. See Amos, J?uQra (.upholding exemption 
regarding secular, nonprofit activities of religious 
organizations from Title VII's prohibition against employment 
discrimination based on religion). This accommodation exception, 
however, allows religion an exclusive exemption from a regulatory 
regime only when, at a minimum, the Qxemption "I'emov res) a 
significant state-imposed deterrent to the free exercise of 
religion." 13ullock, 489 U.S. at 15. Unlike the statutory 
exemption upheld in AmQli, section 315 "cannot reasonably be seen 
as removing a significant state-imposed deterrent to the free 
exercise of re1jgion." .w......, 489 U.S. at 14 (citing Amos, 483 
U.S. at 348). Assuming, arguendo, that issuing participations in 
and investing the assets of churCh plans might consUt:.ute the 
kind of religi.ous exe:r:'cise that can be the subject of 
accommodation, it does not appear that the requirements of the 
statutes affected by section 315 rise to the level of 
"significant" deterrents to such activity. Cf. Bullock, 489 U.S. 
at 21 (compliance with recordkeeping and reporting requirements 
"would generaIJ.y not impede the evangelical activities of 
religious groups"). But see Fisher, 70 F.3d at 1483 (quoting 
Amos, 107 S. Ct. at 2869) (suggesting as a basis for its decision 
that a blanket exemption from the registration requirements of an 
Ohio statute covering charitable solicitations for religious 
organizations did not violate the Establishment Clause that the 
exemption represented an attempt to "'lift [) a regulation that 
burdens the exercise of religion. '''). 

3. Entanglement 

Nor can the exemptions be justified On the grounds that they 
prevent the kind of "entanglement" between government and 
religious organizations against which the Establishment Clause 
was intended to protect. In Bullock, the Court rejected a 
similar claim with respect to the sales tax exemption, concluding 
that the "routine and factual inquiries" in question did not 
create a risk of entanglement sufficient to justify the 
exemption. See Eul1ock, 489 U.S. at 21 (plurality opinion). See 
~ Swaggart Ministries v. Board of Egua1izatioD, 493 U.S. 378, 
394-96 (1990) (upholding administrative and recordkeeping 
regulations associated with the collection of sales and use tax, 
where no inquiry into religious doctrine or motivat-ion was made); 
Tony and Susan Alamo Foundation v. Secretary of Labor, 4.71 U.S. 
290, 305 (1985) (holding in response to an Establishment clause 
challenge that the commercial activities of a religious 
organization are subject to the recordkeeping and reporting 
requirements of the Fair Labor Standurds Act). For these 

6 
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r.ee'.sons, we believe sflction 315 if! unlikely to satisfy the 
requir~ments of the Establishment Clause. . 

Thank you for the opportunity to comment on this matter. 
The Office of Management and Budget has advised that there i.s no 
objection from the standpoint of the Administration'g prog~am to 
the presentation of this report. 

ee: The Honorable Paul S. Sarbanes 
Ranking Minority Member 

7 

Sincerely, 

Andrew Fois 
Assistant Attorney General 
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Elena Kagan 

Ellen S. Seidman 
National Economic Council 

Various 

THE PRE SID E N T 

1. The President didn't say anything about any tort or securities law issues in 
the Money mag interview. 

2. If you want to talk to Nell Hennessey about church plans and ERISA, her 
number is 326-4019. 

3. What's happening on securities lit preemption? 

Ellen 
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Elena Kagan 
Ingrid M. Schroeder 

Ellen S. Seidman 
National Economic Council 

Kathleen M. Wallman 

Conference call on church plans 

PRE SID E N T 

The conference call tomorrow on the DOJ church plan/securities laws exemption 
letter will be at 3:30. Call 456-6777, code 5792. Don't call early, and don't 
hang up once you call. If you want others on the call, please put them on a 
speaker. We'll have Randy Moss from DOJ, Nell Hennessey from PBGC, and Barry 
Barbash or some similarly knowledgable person from the SEC. 

The object of the game is to make certain any DOJ letter (i) doesn't call 
existing law (primarily the ERISA church plan rules) into question and (ii) 
takes the structure of ERISA and, in particular, the different treatment in that 
statute of churches, non-profits and businesses, into account. 

Ellen 
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BY Fax 

To: 

From: 

Nell Hennesy 

Bob Plaze ~ 
Division of Investment Manage~ent 
securities and Exchange Commission 

August 29, 1996 

Subject: S. l8l.5 

Attached is a copy of the Church Plan provisions. 

Two points in addition to those I made during our ~elephone 
conversation: 

1. The provision are only in the Senate bill. The House 
conferees are preparing to accept the provision (and I have 
been reading a joint draft of the bill, which led to my 
confusion). 

2. Since the letter Michael and Kaye sent to Ellen, there 
have been changes to the bill that address our most serious 
concerns. 

I4i 002 
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SEC 1M 

"(lJi) solely j01' p-U7pOSCS of seetio·lts 12, 

2 13, 14, and 16' of this title, atly sccu.7ity is-

3 sued by 07' a11y interest Of' parlicipation in 

4 any church. plan, eompa"&y, or account that 

5 is excl:uded from the definition of an invest-

6 ment cmnpany under section 3(c)(14) of the 

7 Investment Oompany Act 0/1940; and". 

8 (2) EXEMPTION FROlll BIlO/CEIl-DEALER PRO VI-

9 SIONS.-8ection 3 of the Securities E:r:ckange Act of 

10 1934 (15 U.S.C. 78e) is amended by adding at the 

II end the jollm.tJing new subsection: 

12 "(f) CHl.IRCH PLANs.-No chuf'Ch plan described in 

13 section 414(e) o/the Internal Revenue Code of 1986, no pe1"-

14. son or entity eligible to establish. and maintain such a plan 

15 u-ruler t.he Interna! Revenue Code of 1986, no company or 

16 account that is excluded frtml. the definition of an invest-

17 ment company under section 3(c)(14) 0/ the Investment 

18 Company Act of 1940, and no trustee, director, officer or 

19 employee of OT volunteer jor such plan, company, account 

20 person, or entity, acting within the scope of that person's 

21 emlJloyment Ot· activities with respect to such plan, shaU 

22 be deemed to be a 'b7'01cer', 'dealer', ''municipal securities 

23 braker', ''Inu'Hicipal SCCtl.7i.tif!" deau:'r', 'g01Jernmc7Lt securities 

S 18 15 RS - - - 8 

...... SEIDMAN ~003 
~ 11113 



08/30/96 FRI 10:29 FAX 202 326 4016 
- 08/2~';~6 Tiro 18: 33 FAX 202 942 9659 

PBGe/OED 
SEC lId 

...... SEIDMAN 

114 

"(1) soUdy beca-use snck platt, cO'mpa:ny, pet'S01l, 

2 or entity buys, holds, seUs, t-rades in, 01' n'atlsfe1'S se-

3 curities or acts as an intermediary in maJ:ing pay-

4 ments in connectiun with transactions iu securities 

5 for its own account in its capacity as trustee or ad-

6 ministrator of, or otherwise on behalf 01. or for the. ac-

7 count 01. any Murch plan, company, Of' account that 

8 is excluded from tM definition of an investment com-

9 pany under section 3(c)(14) of the Investment Cfnn-

10 pany Act of 1940; cmd 

11 "(2) if 110 such per-srm or entity receives a com-

12 mission. or other tramaction-related sales COmpe?1.8a-

13 tion in ccmnectirm with any activities crmducted in 

14 reliance on the exemption p7YJ'lJ'i.diu1 by this sub-

15 section, ". 

16 (d) AJ.IENDMENT TO THE INVESTltiENl' ADVISERS ACT 

17 OF 1940.-l~ecti07& 203(b) of the. Investment Advisers _Act 

18 of 1940 (15 U.S.C, BOb-3(b)) is amended-

19 

20 

21 

22 

23 

24 

(1) in paragraph (3), by striking "or" at the 

end· , 

(2) in paragraph (4), by striking the period at 

the end and i'llserl-ing "; or"; and 

(3) by adding at the end tJu~ loU,owing new para-

.s U'Hi itS 

I4i 004 
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1 "(5) any l)lan descn1Jed i1L section. 414(e) of the 

2 Interftal !leu67Lue Code of 1986, a'flY peNOfL 07' C1Ltity 

3 eligible to establish and mai"Ltain such a plom undc1' 

4 the Inte1-nal Revenue Code of 1986, or any trustee, di-

S rector, ojfi.eer, or empwyee of or volunteer for any 

6 S'tldt plan Or person, if suck person 01' entity provides 

7 investment advice e:r.cl:usively to any plan, person, or 

8 entity or· any company, account, or fo:nd that is ex-

9 eluded from the definition of an investment company 

10. under section 3(c)(14) of the Investment Company 

11 Act of 1940, ", 

12 (e) MIENDMENT TO THE TRUST INDENTURE ACT OF 

13 1939,-Section 304(a)(4)(11) of the Trust Indenture Act of 

14 1939(15 U,S,C, 77ddd(4j(A)) is amended by striking "or 

IS (11)" and inserting "(11), or (14)", 

16 (f] PROTEC7'ION OF CHURCH EAlPLOYEE BENEFIT 

17 PLA}lS UNDER S'l'A7'[£ LAw:.-

18 (1) REGISl'M'L'ION IllCQUlREfoIEN7's,-Any secu-

19 nty issued by OT any interest 01' participation in any 

20 church plan, company, 01' account that is excluded 

21 from the definition of a'/'~ investment company under 

22 section 3(c)(H) of tM Invest'ment Com.pany Act of 

23 .1940, (l.') add(!<i by -"ub~ecti(m (a) of thi,~ section, and 

24 (/.1ty olfr!1', ,mlr:, fl1' !Ju,'rr:/UJ.,w! tJw'rf!f!f. shull be exmTLpl' 

·S 1111 r. 1(1; 

...... SEIDMAN I4J 005 
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from any wU' of a State that TC<luire.s 7'fgist·ration 01' 

2 qLLalificatio1' of Ser:U11.ties, 

3 (2) TnEA'L~l/EN7' OJt' CHURCII PI",lN8,-No church 

-4 plan descnoed in section 414(e) of tke I'utem.al Reve-

5 n'Ue Code of 1986, 710 person or entity eligible to es-

6 tablish and maintain such a plan under tM Internal 

7 Revenue Code of 1986, no company or account that 

8 is excluded from the definition of an investment com-

9 pany under section 3(c)(14) of the Investment Com-

10 pany Act of 1940, as added by subsection (a) of this 

11 section, and no tt'7.l3tee, director, officer, 01' employee 

12 of or volunteer JOT any such plan, person, entity, com-

13 pany, or at:C(nJ.nt shaU be required to qualify, register, 

14 or be subject to reg".J.a.tion as an investment company 

15 07' as a b1uker, dealer, i'l'lvestment adviser, or agent 

16 under the laws of any State so~ly beca'USe such plan, 

17 persO?l, entity, company, or account buys, holds, sells, 

18 or trades in securities for its oum account or in its 

19 capacity as a trustee or administrator of 01' otherwise 

20 on behalf of, or for the account of, 01' provides invest-

21 ment a.dvice to, JOT, 07' em behalf of, any such pla7L, 

22 _ pcrso'/t, or (mtity or any -company or acco'unt that ,is 

23 

24 

cxc/;uried from th(~ d~finitiO'I'L of an investment C07n-

]Ja'I!Y Wider sf!(;i"'i()n .'1((:)(14.) oj t"he b,'vcsl-mmtl Com-

.. :-; IrUr. ItS 
<-
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1 pany Act of 1940, as added by subsedion (a) of this 

2 section. 

3 (g) LUIENDA/EN7' TO 7'lfE INVE87'ltIJtJNT COMPANY .4.C7' 

4 OF 1940_-Section 30 of tM Investment Company Act of ' 

5 1940 (15 U_S_G. 80ar-29) is amended by adding at the end 

6 tM foUowing new subsections: 

7 "(g) DISCLOSURE TO CHUnCH PLAN PAB7'1CIPANT8_-

8 A person that maintains a church plan that is excluded 

9 from tM definition of an investment company $Okly by rea-

10 80n of section 3(c)(14) s1wU provide disclosure to plan par-

11 ticipants, in writing, and not less frequently than annually, 

12 and for newparlicipants joining such a plan after May 

13 31, 1996, prior to joining such. plan, that-

14 "(1) the plan, or any company or account matr.-

15 tained to manage or hold plan assets and interests in 

16 such plan, company, or account, aTe not subject to 

17 registration, regulation, or roporting under this title, 

18 thiJ Securities Act of 1933, the Securities Exchange 

19 Act of 1934, or State securities lat(IS; and 

20 «(2) pla:n. pa11icipamts and beneficiaries there/ore 

21 will not be afforded the TJTotections of those provisions, 

22 «(h) N07'/CA' 'f'O COAfAffS,WON_-'1'lw COT1£Tfl.issio'" may 

23 is_me ru/.tl-<: and Teq'l.i.lation,'i to 7'P.(Iu.in! (my 1u!,,,,wm that 

24 '/tt(J:inta.i'fts (I. church. TJlft.n t/w.l i~ (::r.r:iur/,!tllmm tJw tI(l/in'i. 

-Jot IHlfi ItS 

...... SEIDMAN III 007 
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1 3(c)(14) to.fik a notice with the Commission C01~taini:ng 

2 such i7ljormation Q1ul in B'Uck form as the Commissitm may 

3 pt"eSCf'ibe as necusafY or appropriate in the public interest 

4 or cunsi.stent with tM prntectiqn of investors. ". 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1:5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SEC. 316. PROMOTING GLOBAL PBBEMINENCE OF ~ 

lCAN SBCUlUTIES MARKETS. 

It is the sense of the Oongress that-

(1) 1M United States and foreign securities mar­

Tats are incrt4SingZy becoming international 

secu.ritia markets, as issuers and investors seek the 

benefits of new capital and secondary market oppor­

tunities without regard to national borders; 

. (2) as i3su£rs seek to raise capital across 

national bon:lers, they cunfrrmt differing accounti':'lg 

requirements in the various regulatory jurisdictions; 

(3) the establishment of a highrquaZity com­

prehensiv6 set of generaUy accepted international ac­

counting standards in cross-border securities offerings 

wouUi greatly facilitate international financing ac­

ti1Jities and, most significantly, would enhance the 

abUity of fO'T'cign corporations to access and list in 

United States ma,1cetsj 

(4.) i1~ additiQ1£ to the c:fJorts mad" lJejo1"f!. the date 

(~f ettlu;l'7rL(mt (~r th.·is Ad by the Co'ftLmi.'i.sion to re-

III 008 
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Honorable Alfonse D'Amato 
Chairman 
Committee on Banking, Housing, and 

Urban Affairs 
United States Senat~ 
Washington, D.C. 20510 

Dear Mr. Chairman: 

FROM: JONES, R. E. 
lL S. Department 01' Justice 

Office of Legislative Affairs 

Wusllitrllu)n. D.C. 2{JjjO 

P.4/10 
S"JoJ 

1.'his sets forth the views of the Department of Justice 'on 
section 315 ("church employee pension plans") of H.R. 3005, the 
"Securities Investment Promotion Act. of 1996." as passed by the 
Senate on June 27, 1996. 

Section 315 of H.R. 3005, as passed by the Senate, would 
exempt church employee pension plans ("church plans") that meet 
certain specified criteria l from several federal statutes 

1 Section 315 is intended to provide exemp~ion6 to: 

"Any church plan descrihed jn sec~ion 414(e) of the Interndl 
Revenue Code of 1986, it, unuer any »\.let. pian. nv p;:;.~t cf 
the ~ssets may be used for. or diverted to, purposes othe~ 
than the gx~lu~ive benefit of plan partiCipants or 
beneficiaries, or any company or account that is --

"(A) established by a person that is eligible to 
establish and maintain such a olan under section 4l4(e) 
of "he. Internal :<t!VE:nue Code o':i: 198€ i and 

"(B) sub3tantially all of the activities of which 
consist of --

"(i) managing or holding assets contributed to 
such church olans or other assets which are 
permitted ~o·be commingled with the aS6ets of 
church plans under. the Internal Revenue Code of 
1986; or 

.. (ii) administer:i.ng or providing benefits pur.suant. 
to church plans.". 

H.R. 3005, § 3l5(a). 
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pertaining to the issuance of and invcsLment in securitieo. 
Section 31S would also exempt church plans from state laws 
relating to such activity. Specifically, t.he Act would excmpt 
church plans from the requirements of the Investment Company Act: 
of 1940, 15 U.S.C. §§ 80a-1-80a-62, the registration and 
reporting requirements of the Securities Act of 1933, 15 U,S.C. 
§§ 77a-77aa,2 the requirements of the Secur.ities Exchange Act of 
1934, IS U.S.C. § 78a-78kk, the requirements of the Investment 
Advisers Act of 1940, IS U.S.C. §§ 80b-I-80b-21, the requirements 
of the Trust Indenture Act of 1939, 15 U.S.C. § 77aaa-77zzz, and 
all state laws requiring registration or qualification of 
securities. See H.R. 3005, § 315. Because it appears that 
similarly situated, non-religious employee pension plans would 
not receive a similar benefit under the various regulatory 
regimes affected, section 315 is unlikely to satisfy the 
requirements of the Establishment Clause of the United States 
Constitution. 

1. General Standard 

As a general matter, the Establishment Clause prohibits the 
government from singling out religious organizations for 
especially favorabJ.e -- or unfavorable -- treatment. See,~, 
Board of Eduq. of Kiryas Joel v. Grumct, 114 S.Ct. 2481, 2487 
(1994) (Establishment Clause requires that the government "pursue 
a course of I)eutrali~y Loward religjon, favoring neither one 
religion over others Lor religious adherents collectively over 
nonadherents") (internal quotation omitted). This principle 
applies not only when the government seeks co confer a direct 
benefit exclusively o~ r~:igion, but also when the government 
creates a religious-spec~fic exemption from a regulatory 
req'.lir"'me)'"1t-.. Fm:- ~xilmj:'le. in Texas M9nth.J.y, Inc. v. BullOCK, 489 
U.S. 1 (1989), the Co~rt held that the EstaolishmenL Cia~se 
prohibits a st<:lte fr0m £ing1ing out for exemption from its saJ.es 
tax periodicals sold by religicus organizations, and no otherG. 
See is;L. !pl'.ll:ality opinion); id. at 26 (Blackmun, J .. , jOined by 
O'Connor, J., concur~ing in judgment).3 

:t Under sectio!1 :;15, chu1.ch p::"atls wOl,;.ld noL be exempt from 
the provisions of the Securities Act pertaining to fraud. B.gg IS 
U.S.C. § 77q. 

3 The CourtiE plurality opinion stated that "Texas' sales. 
tax exemption : . . lacks sufficient breadth to pass scrutiny 
under the Establishment Clause." ~ at 14. In his concurring 
opinion, Justice Blackmun stated that "(i)n this case, by 
confining the tax exemption exclusively to the sale of religious 
publications, Texas engaged in preferential support for the 
communication of religious messages." Id. at 28. Such a 
"statutory preference for the dissemination of religious ideas," 
stated Justice Blackmun, "offends our most basic understanding of 

2 
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The exemptions created by section 315 apply only to cmployep. 
pension plans that are maintained by churches. Non-religious 
employee pension plans exhibiting otherwise identical 
characteristics would not qualify for. the exemptions. In this 
respect, sp.ction 315 differs materially from the statute the 
Court upheld against an Establishment Clause challenge in ~alz v. 
Tax Comm, , ~97 U.S. 664, 672 (1970). That statute exempted a 
broad range of non-religious organizations from New York's 
property tax based on the same criteria used to deter.mine . 
exemptions for religious organizations. 4 The statutory exemption 
contained in section 315, by contrast. applies hexclusively to 
religious organizations,h Bullock, 189 U.S. at 15, thereby 
advantaging .church plans over other similarly situated employee 
pension plans. 

Exemptions from the federal regulacory regimes affected by 
section 315 are available under exi~ting law to a br.oad range of 
entities for a large number of activities. See,~. lS U.S.C. 
§ 80a-3 (b) (delineating the exemptions under the Investm~nt 
Company Act); 15 U.S.C. § 77c(a) (dc'l:i.neating the exemptions 
under the Securities Act); 15 U.S.C. § 78C (a) (12) (A) (delineating 
the exemptions under the Securities Exchange Act); 15 U.S.C. 
§ 80b-3 (b) (delineating the exemptions under the Investment. 
Advisers Act) .5 Some of the exemptions currently available. 

what the Establishment Clause is all about and hence lS 
constitutionally intolerable." Id. 

4 The ploperty tax exemption upheld in Walz providec.: 

hReal property owned by a corpcratiOf, or assnClation 
organized ex~lusively for the moral OL mental 
improvement of men and women, or for religious. bibJe, 
tract, charitable. benevolent, missionary, hospital. 
infirmary, educational, public playground, scient~fic. 
literary, bar association, medical society, library. 
patriotic, historical or cemetery purposes. . and 
used exclusively for carrying out t.hcI.etlpvr. one or more 
of such purposes . . . shall be exempt from taxation as 
provided in this section." 

ld. at 667. n.1 (quoting § 420, Bubd. 1. of the New York Real 
Property Tax Law) . 

5 In fact. exemptions from the federal regulatory statutes 
affected currently exist for securities issued and investments 
made by a broad range of charitable and benevolent organizations. 
including religious organizations, provided that no part of the 
earnings of such issuances or investments inur.e to the benefit of 
any private stockholder or individual. See.~. 15 U.S.C. 

3 
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moreover, expressly pertain to employee pension plans. (. We 
underst.and from the SEC that, as a result, a large but 
undetermined number of non-religious, charitable, benevolenL or 
fraternal organization employee pension plans are currently 
exempt from many of the statutory regimes affected by section 
3]5. It: can be argued, therefore, that section 315 repres~nts 
merely an attempt to place church plans on an equal footing with 
those entities, and t:hat the requi:r:'ements of Bullock are 
satisfied because "the benefits derived by religious 
organizations [(i.e., exemption from a variety of laws regulating 
securities and investments)] flow[] to a large number of 
nonreligious groups as well." Bullock, 489 U.S. at 11. 

Indeed, in Dayton Area visually Impaired Persons, Inc. y~ 
Fisher, 70 F.3d 1474, 1483 (6th Cir. 1995), cert. denied, 116 
S.Ct 1421 (1996), the Sixth Circuit, without citing Bullock, 
rejected an Establishment Clause challenge to an Ohio statute 
that exempted all religious organizations, and other charitable 
organizations meeting certain specified criteria, fr.om the 
requirement to register with the state prior to soliciting 
charitable contributionafrom the public, Although the court. 
suggested that the blanket exemption for religious organizations 
Was an attempt to "lift [] a regulation that burdens the exercise 
of religion," id., a purpose that is permissible as an 
accommodation to r.e1igion under Corporation of the Presidina 
Bishop v. Amos, 483 U.S. 327 (1987), it also apparently concluded 
that. it was sufficient for purposes of the Establishmen~ Clause 
that an exemption from which all religious or.ganizacions benefiC 

§ 80a-Co (e) (J.(j) ("}\.J1y ,::on.:"\·l.nv .::>rganized and operat.ed exclusively 
for religi.ous, educational, bene'''olent, fraternal, c:haritabl.e, or 
reforln?tory purp()s~!:, no pcirt of net earnings' of which inure \.:0 

the r-enefit of a.-:y pr;l.vatel:lharehold8r 0:::- individual.") 
(Investment. Company Act); id. § 77c(a) (4i (Securities Ace); id. 
§ 80b-3 (b) (4) (lnvestment Advisers Act) . 

6 See, ~, 15 u.S,C. ~ 78c(a) (12) (A) (iv) ,West Supp. 
1996) (exempting trom the requirement.s of the Sect.:.rities Exch3.nge 
Act "any interest or participation in a single trust fund, or 
collective trust fund maintained by a bank, or any security 
arising out of a contract issued by an insurance company, which 
interest, participation, or security is issued in connection with 
a qualified plan." The term "qualified plan" includes "a stock 
bonus, pension, or profit-sharing plan which meets the 
requirements for qualification under section 401 of Title 26 

" Id. § 78c(a) (12(C)); id. § 80a-3(c) (11) (exempting from 
the requirements of the Investment Company Act "[a]ny employee'S 
stock bonus, pension, or profit-sharing tr.ust which meets the 
requirements for qualification under section 401 of Tltlc 26 

,,) . 

4 
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also benefit "various secular g~oups.· Fisher, 70 F.3d at 1483 
(emphasis added) . 

P. 8/10 

Close scrutiny of t.he exemptions at issue, however, belieD 
such an argument. Assuming, arguendo, that Fisher was correctly 
decided, that decision is distinguishable on the grounds tl}at 
"'the vast majority of charitable organizations in ohio [are) 
exempt from the·registration and annual reporting requirements 
imposed by the (Ohio Solicitation Act). '" . .l4.:.- (quoting the Ohio 
Attorney General's synopsis of the bill that eventually became 
the Ohio Solicitation Act). The exemption at issue in Fisher was 
crafted in such a way that most similarly situated, nonreligious 
charitable organizations are, like religiou~ organizations. 
effectively exempted from the requirements of the affected 
statute. In contrast, we understand from the SEC that a number 
of similarly situated. non-re).igious, non-profit organization 
employee pension funds will continue to be ineligible for· 
exemption from the statutory regimes affected by section 315. 
The exemptions at issue would, thus, advantage church plans that 
are currently covered by the statut.es over non-religious· employee 
pension plans in the same category. a distinction that is at odds 
with the purposes underlying the Establishment Clause. 1 

Moreover, the Court in Bullock held that the exiscence of 
other sales tax exemptions "for different purposes [other than 
the purposes motivating the exemption for periodicalS distribu~ed 
by religious organizationsl tdid) not rescue the exemption for 
religious periodicals from invalidation. H ~ullock 489 U.S. a: 
900, n.4 (plurality oplnion). HWhat is crucial," noted the 
Court, "is that any subsidy afforded religious ors::!:;izations C2 

warranted by some overarching secular purpose t.hdC justifit s like 
!:'·:;ne::'c::; :~r T'on:e·t igious gro'.lp~." Jd.:.: The fac;: that oche:c 
simi2.arly situated employee pension plans are :;oc expl.css.J.Y 
granted the exemptions afforded chu:::-ch plans unoe:; sect-ion .3lS 
sugges~s th&~ no such overarching secular purpose can be shcw~. 

7 As the Court stated in invalidating a New York &tatutc 
creating a special school district for a religious communit.y of 
Satmar Hasidim, "[b] ecause the relig:i.ous communi ty of Kiryas Jop.l 
did not receive its new governmental authority simply as one of 
many communities eligible for equal treatment under a genera) 
law, we have no assurance that the next similarly situated group 
seeking a school district on its own will receive one." liryas 
Joel, 114 S.Ct. at 2491. This statement reflects the concern 
animating the Establishment Clau&e that "the legislature itself 
may fail to exercise governmental authority in a religiously 
neutral way." Id. 
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2. Accommodation 

As noted above, the Court has fashioned an except:ion to the 
general rule against singling out reljgiouB organizations tor 
especially favorable or unfavorable treatment, which allowR the 
government to "accommodate" religion -- and relig:ion only -;- in 
certain circumstances. ~ Amos, supra <upholding exemption 
regarding secular, nonprofit activities of religious 
organizations from Title VII's prohibition against employment 
discrimination based on religion). Thir; accommodation exception, 
however, allows religion an exclusive exemption from a regulatory 
regime only when, at a minimum, the exemption "remov(es] a 
significant state-imposed deterrent to the free exercise of 
religion." Bullock, 489 U.S.'at 15. Unlike the statutory 
exemption t:.pheld in Amos, section 3J5 "cannot reasonably be seen 
as removing a significant state-imposed deterrent to the free 
exercise of religion." Id., 489 U.S. at 14 (citi.ng Amos, 483 
U.S. at 348). Assuming, arguendo, that issuing participations in 
and investing the assets of church plans might constitute the 
kind of religious exercise that can be the subject of -
accommodation, it does not appear that the requirements of the 
statutes affected by section 3J5 rise to the level of 
.. significant 11 deterrents to such aCLi vi ty. Cf. Bullock, 489 U.S. 
at 21 (compliance with recordkeeping and reportjng requirements 
"would generally not impede the evangelical activj.ties of 
religious groups"). But ~ Fishel;:. 70 F,3d at 1483 (quoting 
Amos, 107 S. Ct. at 2869) (suggesting as a basis for its decision 
that a blanket: exemption from the regi.stration requirements of an 
Ohio statute covering charitable solicitations for religious 
organizations did not violate the Sstablishment Clause that tlle 
exemption represented an att.empt. \:.0 .. 'lift. [, a reguldUon that 
bu:t<.l~J.1s t.~.:C e~{er~:isc 0: :'::-t=-) ~3~ c,r .. I II \ 

3. Entanglement 

Nor can the exemptions be justified 0" t.he grounds that t:.hey 
prevent the kind of "entanglement" between government and 
religious organizations against which the Establishment Clause 
was intended to protect. In Bullock, the Court rejected a 
similar claim with respect to the sales tax ext::mption, ccr.-:::l'-.lding 
that th~ "routine and factual inqUiries" in question did noC 
create a risk of entanglement sufficient to justify the 
exempbon. See Bullock, 489 loT .5. at 21 (plurality opinion). ~ce 
~ Swaggart ~jnistries v. Board of Zqualization, 493 U.S. 378, 
394-96 (1990) (upholding adtnicistrative and recordkeeping 
regUlations assocj,ated with the collection of sales and use tax, 
where no inquiry into re:!.igious doctrine or motivation was made) 
Tony and Susan Al~mo Foundation v, Secretary of Labor, ~71 U.S. 
290, 305 (1985) (holding in response to an Establishment Clause 
challenge that t_he commercial activities of a religious 
organization are subject tc.' the recordkceping and reporting 
requirements of the Fair Labor Standards Act). H,For these 
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reasons, 'We believe section 315 is unlikely to satisfy the 
requirements of the Establishment Clauoe. 

Thank you for the opportunity to comment on this matter. 
The Office of Management and Budget has advised that there is no 
objection from the etandpoint of the Administration'!J program to 
the presentation of this report. . 

cc:. The Honorable paul S. Sarbane.s 
Ranking Minority Member 

7 

Sincerely, 

Andrew Fois 
Assistant Attorney Genera] 
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