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July 8, 1996 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: 

SUBJECT: 

Bruce Reed 
Ken Apfel 

Major Issues -- Wisconsin Waiver 

Here is a brief summary of issues the White House needs to resolve in the next few 
days so that the President can announce the Wisconsin waiver at the NGA meeting July 16. 

I. Overview 

On May 29, Gov. Thompson delivered a 400-page request for specific waivers of 69 
AFOC, 18 Medicaid, and 5 Food Stamp provisions. HHS sees no problem with at least 54 of 
the 69 welfare provisions and 7 of the 18 Medicaid provisions. USDA has more limited 
waiver authority (it cannot allow changes that would make any families worse off), but _ of 

have been worked out. 

The earliest the waiver can be approved without legal challenge is July 11, which 
marks the end of 30-day period for public comment. Dole stopped in Wisconsin last week to 
attack the Administration for not getting the waiver done yet. Last month, the House 
overwhelmingly passed a bill to deem the entire Wisconsin waiver approved, but the Senate is 
less likely to move that legislation -- unless we stir it up again by turning down too much. 

II. Major Policy Issues 

There are two schools of thought on how to approach the major remaining policy and 
legal issues in the Wisconsin plan. One approach, advocated by HHS, is to treat Wisconsin 
as another waiver request, and try to hold the line on a handful of issues -- time limits, 
residency requirements, etc. -- that HHS has denied states in the past. The other approach 
would be to treat Wisconsin as the political equivalent of another welfare reform bill, and 
judge its elements based on what we are willing to accept or reject in national Iegisl'ation 
from Congress. The first approach would deny Wisconsin some provisions even though states 
could do them under the Breaux-Chafee welfare bilI we support. The second approach would 
take the same position on Wisconsin that we have staked out in the national debate: yes to a 
work-based welfare block grant, no to a Medicaid block grant. 



1. Medicaid: . On Medicaid, the state will get very little of what it asked for. 
Although the health plan was designed to expand coverage up to 165% of poverty by placing 
welfare recipients in managed care, we will have to reject the basic framework, which is a 
block grant that ends the Medicaid guanntee. HCFA is also finnly opposed to allowing 
premiums of $20 a month and forcing recipients to accept insurance from their employer if it 
is available. However, we can grant a pending Medicaid 1915(b) waiver that will place 
welfare recipients in managed care and use the savings to expand coverage, and pledge to 
keep working with the state to approve as much of the W -2 waiver as we can while 
preserving the guarantee. As always, budget neutrality will be a problem. The Medicaid 
provisions are the primary reason we need to keep Congress from passing legislation to deem 
the waiver approved, because such a bill would be their current reconciliation package in 
miniature -- generally acceptable welfare reform linked to unacceptable Medicaid. 

2. Time Limits: The Wisconsin plan includes a 5-year lifetime limit, like our bill 
and all the major congressional plans. The issue for the waiver is whether to impose terms 
on who should get extensions to the time limit. Wisconsin wants to l.eave that decision to the 
discretion of the caseworker. In other states, HHS has always forced states to accept 
mandatory extensions for anyone who reaches the time limit and can't find a job. The one 
exception is the two-county waiver we granted Wisconsin in 1993, which essentially left that 
decision to the state. 

We have two realistic options: I) allow the state to implement the exact tenns 
statewide that we granted in 1993; or 2) let the state develop its own tenns. Under the first -
option, Thompson could only complain a little, since he has bragged in the past that his two
county waiver was the toughest in the country. Under .the second option, the state could do 
what it will be able to do anyway if welfare reform becomes law. As a practical matter, 
Wisconsin will probably implement the same rules whichever option we choose. (Mary Jo 
Bane favors a third option, to "clarify" the 1993 terms along the lines of what HHS has 
demanded from other states -- but others at HHS consider this a non-starter, since it would 
enrage Thompson without enabling us to say he had agreed to ·the same tenns once before.) 

3. Entitlement: The toughest issue in the entire waiver is how best to make sure that 
recipients get jobs and child care, without handing Thompson the chance to claim we vetoed 
his waiver by demanding an individual entitlement, which has not been our bottom line in the 
congressional debate. The intent of the Wisconsin plan is to provide enough work and child 
care to go around, and to use some savings from caseload reduction toward that purpose, but 
like Breaux-Chafee and other congressional reform bills, there is no explicit guarantee. -

The legislature enacted a specific non- ns: I) the 
major national welfare refo . s end the entitlement; and 2) the state wanted to avoid the 
due-process cons . s of Goldberg v. Kelly, a 197.oSupreme Court case which requires 
states to gr a recipient notice and an evidentiary hearing (including the opportunity to 
submit idence, cross-examine opposing witnesses, and retain a lawyer) before tenninating 
any enefits
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for recipients to get around work requirements, and would keep the system still looking like a 
welfare program instead of the real world of work. 
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There is no havin t both ways on this question: any outright guarantee will maintain 
the individual entitlemen even if we call it an assurance or so~g else. HHS would like 
to do just that, and impose due process procedures that goA\ii1her than the state proposed. 
That would have the advantage of protecting recipients if the state runs out of money. On the 
other hand, it might prompt Thompson to reject the terms of the waiver, claim that we had 
vetoed welfare reform a third time in order to preserve the current system, and lobby,. ( 
Congress to pass a full Wisconsin waiver. ,/ IJ ; ~,'-"t.., 'f1.t 1"\41/ 
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Another approach would e to require the state to "make best efforts ensure that 1"'" c"uh those eligible receive services d benefits." Holding Wisconsin to a "best orts" standard ~ he I ~~: r 

would make it easier for co and the Administration to review the waive if Wisconsin fails WCM I 
to provide jobs, but it not be interpreted as an individual entitlemen Recipients would C\.1'1' '1' 
get the notice and review proposed by the state, but they could not go to courtl',e~' time /" 
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White House Counsel suggests that IRstesa ef HHS 811tiIRIRg Its QWR gatallag aile l'YltN -In aMy 
p&.I)<;.e~¥'~!6tl~rf(lMhe-"StIttI!, we oettItfgrant the state the right to go forward with its ~AM.d·i(M . 
proce ural provisions "insofar as and to the extent that they comport with applicable 
consl 'tutional requirements." Since these issues are bound to be litigated no matter what we 

bably makes sense to leave them to the courts to decide. \1.:. s-I.. ,;') 
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On two of labor's main concerns (worker displacement and the minimum wage), we 
lack the legal authority to grant exactly what the state wanted. The provision that requires 
workfare participants to be placed in new (not existing) job vacancies is in a section of the 
SOCial Security Act mat cannot be waived u...,der current law. But every major welfare bill 
would remove that provision, so Wisconsin will be free to do what it wants once welfare 
reform becomes law. On the minimum wage, we can essentially grant the state's request to 
pay participants the minimum wage for 30 hours a week of work but not additional hours of 
education and training. But the state will have to reduce hours or raise benefits once an 
increase in the mininum wage goes into effect. 'l 

Two constItutional issues will require a White H e decision. First, the state asked 
for a 60-day residency requirement before applying fo assistance. HHS has refused to grant 
even 30·day requirements in the past, based on a 19 Supreme Court decision, Shapiro 
v Thompson (no relatlOn)..that a one· year residency requirement violated the constitutIOnal 
nght to travel HHS IS n6w wtlilng to go along WIth a 30-Jay requirement for WisconSIn 
(and Minnesota, which has had a waIver pending for several months), on the grounds that 30 
day, represents a rca50nable adminIstratIve penod but 60 davs does not WhIte House 
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On two of labor's main concerns (worker displacement and the minimum wage), we 
lack the legal authority to grant exactly what the state wanted. The provision that requires 
workfare participants to be placed in new (not existing) job vacancies is in a section of the 
Social Security Act that cannot be waived under current law. But every major welfare bill 
would remove that provision, so Wisconsin will be free to do what it wants once welfare 
reform becomes law. On the minimum wage, we can essentially grant the state's request to 
pay participants the minimum wage for 30 hours a week of work but not additional hours of 
education and training. But the state will have to reduce hours or raise benefits once an 
increase in the mininum wage goes into effect. 

Two constitutional issues will require a White H e decision. First, the state asked 
for a 60-day residency requirement before applying fo assistance. HHS has refused to grant 
even 30-day requirements in the past, based on a 19 Supreme Court decision, Shapiro 
v. Thompson (no relation~that a one-year residency requirement violated the constitutional 
right to travel. HHS is n~w willing to go along with a 30-day requirement for Wisconsin 
(and Minnesota, which has had.a waiver pending for several months), on the grounds that 30 
days represents a reasonable administrative period but 60 days does not White House 
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July 8, 1996 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: Bruce Reed 
Ken Apfel 

SUBJECT: Major Issues -- Wisconsin Waiver 

Here is a brief summary of issues the White House needs to resolve in the next few 
days so that the President can announce the Wisconsin waiver at the NGA meeting July 16. 

I. Overview 

On May 29, Gov. Thompson delivered a 400-page request for specific waivers of 69 
AFDC, 18 Medicaid, and 5 Food Stamp provisions. HHS sees no problem with at least 54 of 
the 69 welfare provisions and 7 of the 18 Medicaid provisions. USDA has more limited 
waiver authority (it cannot allow changes that would make any families worse off), but _ of 

have been worked out. 

The earliest the waiver can be approved without legal challenge is July 11, which 
marks the end of 30-day period for public comment. Dole stopped in Wisconsin last week to 
attack the Administration for not getting the waiver done yet. Last month, the House 
overwhelmingly passed a bill to deem the entire Wisconsin waiver approved, but the Senate is 
less likely to move that legislation -- unless we stir it up again by turning down too much. 

II. Major Policy Issues 

There are two schools of thought on how to approach the major remaining policy and 
legal issues in the Wisconsin plan. One approach, advocated by HHS, is to treat Wisconsin 
as another waiver request, and try to hold the line on a handful of issues -- time limits, 
residency requirements, etc. -- that HHS has denied states in the past. The other approach 
would be to treat Wisconsin as the political equivalent of another welfare reform bill, and 
judge its elements based on what we are willing to accept or reject in national legisi'ation 
from Congress. The first approach would deny Wisconsin some provisions even though states 
could do them under the Breaux-Chafee welfare bill we support. The second approach would 
take the same position on Wisconsin that we have staked out in the national debate: yes to a 
work-based welfare block grant, no to a Medicaid block grant. 

1 
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I. Medicaid: On Medicaid, the state will get very little of what it asked for. 
Although the health plan was designed to expand coverage up to 165% of poverty by placing 
welfare recipients in managed care, we will have to reject the basic framework, which is a 
block grant that ends the Medicaid guarantee. HCF A is also firmly opposed to allowing 
premiums of $20 a month and forcing recipients to accept insurance from their employer if it 
is available. However, we can grant a pending Medicaid 1915(b) waiver that will place 
welfare recipients in managed care and use the savings to expand coverage, and pledge to 
keep working with the state to approve as much of the W-2 waiver as we can while 
preserving the guarantee. As always, budget neutrality will be a problem. The Medicaid 
provisions are the primary reason we need to keep Congress from passing legislation to deem 
the waiver approved, because such a bill would be their current reconciliation package in 
miniature -- generally acceptable welfare reform linked to unacceptable Medicaid. 

2. Time Limits: The Wisconsin plan includes a 5-year lifetime limit, like our bill 
and all the major congressional plans. The issue for the waiver is whether to impose terms 
on who should get extensions to the time limit. Wisconsin wants to leave that decision to the 
discretion of the caseworker. In other states, HHS has always forced states to accept 
mandatory extensions for anyone who reaches the time limit and can't find a job. The one 
exception is the two-county waiver we granted Wisconsin in 1993,. which essentially left that 
decision to the state. 

We have two realistic options: 1) allow the state to implement the exact terms 
statewide that we granted in 1993; or 2) let the state develop its own terms. Under the first -
option, Thompson could only complain a little, since he has bragged in the past that his two
county waiver was the toughest in the country. Under the second option, the state could do 
what it will be able to do anyway if welfare reform becomes law. As a practical matter, 
Wisconsin will probably implement the same rules whichever option we choose. (Mary Jo 
Bane favors a third option, to "clarify" the 1993 terms along the lines of what HHS has 
demanded from other states -- but others at HHS consider this a non-starter, since it would 
enrage Thompson without enabling us to say he had agreed to the same terms once before.) 

3. Entitlement: The toughest issue in the entire waiver is how best to make sure that 
recipients get jobs and child care, without handing Thompson the chance to claim we vetoed 
his waiver by demanding an individual entitlement, which has not been our bottom line in the 
congressional debate. The intent of the Wisconsin plan is to provide enough work and child 
care to go around, and to use some savings from caseload reduction toward that purpose, but 
like Breaux-Chafee and other congressional reform bills, there is no explicit guarantee. 

The legislature enacted a specific non-entitlement provision, for two reasons: 1) the 
major national welfare reform bills end the entitlement; and 2) the state wanted to avoid the 
due-process constraints of Goldberg v. Kelly, a 197_ Supreme Court case which requires 
states to grant a recipient notice and an evidentiary hearing (including the opportunity to 
submit evidence, cross-examine opposing witnesses, and retain a lawyer) before terminating 
any benefits. Wisconsin is wiIling to provide "reasonable notice and opportunity for a 
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review," but argues that requiring a hearing before terminating benefits would make it easier 
for recipients to get around work requirements, and would keep the system still looking like a 
welfare program instead of the real world of work. 

There is no having it both ways on this question: any outright guarantee will maintain 
the individual entitlement, even if we call it an assurance or something else. HHS would like 
to do just that, and impose due process procedures that go further than the state proposed. 
That would have the advantage of protecting recipients if the state runs out of money. On the 
other hand, it might prompt Thompson to reject the terms of the waiver, claim that we had 
vetoed welfare reform a third time in order to preserve the current system, and lobby 
Congress to pass a full Wisconsin waiver. 

Another approach would be to require the state to "make best efforts to ensure that 
those eligible receive services and benefits." Holding Wisconsin to a "best efforts" standard 
would make it easier for courts and the Administration to review the waiver if Wisconsin fails 
to provide jobs, but it could not be interpreted as an individual entitlement. Recipients would 
get the notice and review proposed by the state, but they could not go to court every time 
they were sanctioned. 

White House Counsel suggests that instead of HHS outlining its own detailed due 
process procedures for the state, we could grant the state the right to go forward with its 
procedural provisions "insofar as and to the extent that they comport with applicable 
consistitutional requirements." Since these issues are bound to be litigated no matter what we
say, it probably makes sense to leave them to the courts to decide. 

III. Legal Issues 

On two of labor's main concerns (worker displacement and the minimum wage), we 
lack the legal authority to grant exactly what the state wanted. The provision that requires 
workfare participants to be placed in new (not existing) job vacancies is in a section of the 
Social Security Act that cannot be waived under current law. But every major welfare bill 
would remove that provision, so Wisconsin will be free to do what it wants once welfare 
reform becomes law. On the minimum wage, we can essentially grant the state's request to 
pay participants the minimum wage for 30 hours a week of work but not additional hours of 
education and training. But the state will have to reduce hours or raise benefits once an 
increase in the mininum wage goes into effect. 

Two constitutional issues will require a White House decision. First, the state asked 
for a 60-day residency requirement before applying for assistance. HHS has refused to grant 
even 30-day requirements in the past, based on a 1970<ck> Supreme Court decision, Shapiro 
v. Thompson (no relation) that a one-year residency requirement violated the constitutional 
right to travel. HHS is now willing to go along with a 30-day requirement for Wisconsin 
(and Minnesota, which has had a waiver pending for several months), on the grounds that 30 
days represents a reasonable administrative period but 60 days does not. White House 
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SENT BY: 6-12-96 16:59 :OGe IMMEDIATE OFFICE-

Immunization Cites: 

42 U.S.C. §§ 602 (a) (10) and 606 (al 
45 C.F.R. 233.10(a) (1) (ii) (Al and (B) 

court Cases interpreting the statutory cites: 
Townsend v. Swank, 404 U.S. 282 (1971) 
carlson v. Remillard, 406 U.S. sse (1971) 

2024562146:# 21 2 

New York State Dept. of Soc. Services v. Dublino, 413 U.S. 
405(1973) 

\ 

ACF determined immunizations were an impermissable condition of 
eligibility and has granted waivers in a number of states to 
allow immunizations 

Citizen Children of Immigrants 

I was not able to find a discussi.on in the W-2 proposal on this. 
I did find a statement on II1-1 that to be eligible for W-2 you 
must be a citizen or qualifying alien. Also found waiver 
requests 27 and 28 (dealing with aliens) on page VI1I-1~. 

I did a computer search of the W-2 statute and found: 

1. Nothing under immigrant or immigrants. 

2. One reference to immigration in § 211 which amends § 49.84(5) 
to says that an applicant must provide satisfactory proof of 
immigration status (the reference to W-2 was added; this part 
does not appear to be otherwise changed) 

3. One reference to alien - § 86 which creates § 49.145 states 
that only qualifying aliens, as defined in state rules, are 
eligible for W-2 employment positions and job access loans 
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Wisconsin Works 

Of the 69 AFDC, child care, and child support enforcement waiver 
provisions requested in the W2 application, 54 appear to pose no 
legal or policy problems for the Administration, 7 pose some 
legal or policy difficulties which can probably be resolved, 4 
merit discussion but may not result in actual policy issues, and 
6 pose significant legal/policy problems. In addition there are 
Medicaid and Food Stamps waiver provisions in W2 which appear to 
raise significant policy/legal issues (based on AC's preliminary 
analysis, without input yet from HCFA or FCS) . 

L ..... " ~t,..;rt··· r-
Significant problems 

1) The State would not 
~h~~t all eligible families. 

guarantee W2 employment or child care to 
The State's plan should assure work and 
would enable a needy family to support 
the rules and pas no other option to earn 1 

necessary services that 
itself when it plays by 
adequate income. 

2) The State would replace the AFDC fair hearing process with one 
that would allow individuals to appeal to the State decisions of ~~~o l 
financial eligibility only, would not continue benefits while an ~~.~ 
appeal decision is pending, and would not restore incorrectly D~; l~~k
lost benefits. The combination of weakening due process, '"'\ o<\ ........ - ..... '"'j 

providing great discretion to the local service providers who \kA ~~~lj 
would operate W2, and not providing the assurance of needed Jt,vJlV\.. 6-0 
financial support, poses great risks that individuals will be eV\.o...\'; ... , I~ ~ 
subjected to arbitrary negative decisions. In addition, 
constitutional issues are raised. To ensure equitable treatment, ~ 

there should be objective standards for the provision of benefits 1~:~~ 
and services, and the ability to appeal negative decisions to a ~~ ~~ ~ 
responsible state agency. d ... ~. 

3) The State would impose a 60-day State residency reqUirementJ~~~~~ 
for eligibility. This has potential constitutional problems. ~~ 

4) The State would limit participation to 24 months in any ~~j 
employment position and limit lifetime W2 participation to 60 
months, with very limited extensions on a discretionary case-by-
case basis. The Administration has approved AFDC time limits 
only when they protect children and do not punish families in 
which the adults are playing by the rules but simply unable to 
find work. 

5) The State would weaken protections for regular employees ~~~ 
against being displaced by W2 participants in certain cases. ~~~. 
These provisions are in a section of the Social Security Act that 
is not subject to section 1115 waiver authority. 

6) The State's evaluation would be limited to a process analysis. 
Given the radical nature of the change W2 represents, the state 
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evaluation should at least include an assessment of outcomes 
achieved and produce early an regular reports on these outcomes. 

Difficulties that can probably be solved with further discussion 

1) The State would provide children whose parents are SSI 
recipients a payment of $77 instead of the regular AFDC payment 
for family of one, $248. This poses an equal treatment c~ncern. 
If the State could be allowed to count some portion of parents' ~ ~ L 

SSI benefits, they might be willing to amend their State plan to~~~~~ 
establ~sh child-only payment standards that would be applied to ~~. 
all chlld-only cases. 

2) The State would count all income for eligibility purposes 
from a wide variety of statutes that exempt particular types of 
income for AFDC purposes. While these statutes are not subject 
to 1115 waiver authority, we are willing to explore other ways to 
resolve this obstacle. 

3) The State would merge AFDC and Medicaid funds and reallocate 
them for other services. While transfer of funds between 
programs is illegal and federal matching rates for AFDC and 
Medicaid cannot be waived under 1115, the cost-neutrality 
structure allows for savings in one program to offset costs in 
another. 

4) The State would assign individuals with· severe barriers to ·'1"""'- 72...T 
regular employment to the Transitional Placement component, which ~~ ~ 
would pay a lower benefit than the Communi~y Services Jobs based w~~~-
on the required ~ours of work. Under the ~mericans with \2..u.L ")U> \.. 
Disabilities Act, individuals must be given access to ~mployment v.-\l! <AJt.-7 
opportunities ~h t would allow them to earn the same benefits as 1-0 --fl )I 

others in W2. Also of concern is that the State would not exempt \ 
from work activities parents who are needed in the home to care 
for disabled children. 

5) The State would provide financial support under authority of 
title IV-E of the Social Security Act rather than under title IV
A to an AFDC-eligible child who lives with a non-needy non
legally responsible relative. While we cannot approve this 
provision because it would require waiving provisions of the Act 
not subject to 1115 waiver authority, we may allow the State to 
transfer administrative responsibility for these cases to their 
foster care agency. 

6) The State requests a waiver of AFDC Quality Control (QC) 
requirements, which we cannot approve because it would require 
waiving provisions the Act not subject to 1115 waiver authority. 
We can, however, allow the State to develop a broader quality 
assurance system and to reinvest QC disallowances in the program. 

7) The State would limit Emergency Assistance (EA) for certain 
homeless persons to once in a 36-month period unless the 



homelessness was caused by domestic abuse. While we cannot waive 
EA provisions under 1115, it is not clear that the State requires 
a waiver to do this. 

Items and questions for further discussion 

1) The State would require co-payments for child care based on 
family income and the, category of care used. In the past we have 
denied this sort of request based on the legal requirement that 
AFDC be a cash payment. The policy issues with this proposal are 
that the co-payments would not be nominal, and because the co
payments would be based pn a percentage of the cost of care, 
families would be more likely to choose lower quality care. 

2) The State would increase required CWEP participation up to 40 
hours per week. It is unclear how this activity would be 
implemented along with the Community Services Program and !-V'lL 
Transitional Placements, which would have work requirements of 30 i~ 
and 28 hours a week respectively. More important, this could 
result in work assignments for less than the minimum wage. 

3) The State would sanction the entire family for non
participation in a W2 employment position beginning with the 
first instance of noncompliance. It is not clear how this 
interacts with pay for performance. We have generally approved 
more progressive approaches to denial of children's benefits when 
an adult does not comply with program requirements. 

~ As a consequence of the way state proposes to deal with child 
only cases, it appears to deny benefits to citizen children of 
undocumented aliens. If this is indeed the case, It could raise 
a severe constitutional issue. 

POTENTIAL MEDICAID ISSUES 

1) Eliminates the entitlement to Medicaid. 

2) Requires all recipients to pay premiums. 

3) Denies children Medicaid benefits if their parents fail to 
cooperate with child support enforcement. 
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THE WHITE HOUSE 

WASHINGTON 

June 10, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN 

SUBJECT: WISCONSIN WAIVER APPLICATION 

The Wisconsin waiver application appears to present two 
serious constitutional issues. (HHS attorneys also believe the 
application presents two statutory problems -- one under the 
Disabilities Act and one under the Fair Labor Standards Act -
but OLC has not yet started to look into these issues.) In this 
memo, I briefly summarize the constitutional issues, first noting 
the arguments (already being pressed by HHS attorneys and, more 
tentatively, OLC deputies) that certain provisions in the waiver 
application violate the Constitution and then offering the best 
available responses to those arguments. Finally I suggest, in 
light of the President's desire to approve the waiver, one way to 
fudge these issues; this approach would allow Wisconsin to pursue 
its desired course without deeming that course constitutional, 
effectively punting the legal questions to the courts. 

1. Right to travel issue. Under the Wisconsin program, an 
individual must reside in the State for at least 60 days prior to 
applying for a "Wisconsin works" employment position. There is a 
strong argument that this provision is unconstitutional under 
Shapiro v. Thompson. It is, however, possible to distinguish 
Shapiro. Moreover, this distinction, though not very convincing 
on its face, gains a measure of credibility from the widespread 
hostility to Shapiro, which may make the Court grab hold of any 
means available to confine that case to its facts. 

In Shapiro, the Supreme Court held unconstitutional a 
statute requiring a person to reside within a State for a year 
prior to receiving welfare assistance. The Court reasoned that 
because this provision burdened a person's constitutional "right 
to travel" (i.e., to move to another state), the State had to 
show that the provision was necessary to achieve a compelling 
interest. The Court then found that the State had failed to make 
the requisite showing. 

Under a straightforward application of Shapiro, the 
Wisconsin residency requirement is unconstitutional. On this 
view (currently held by both HHS attorneys and OLC deputies), the 
requirement, just like the one at issue in Shapiro, impermissibly 
burdens a welfare recipient's ability to move to the State. 

There is, however, one obvious difference between the 
Wisconsin provision and the Shapiro provision: the difference 



between a year and sixty days. This difference could change the 
constitutional analysis on either of two theories. First, it 
might be argued that because Wisconsin's provision impo~es less 
of a burden on a person's right to travel, that provision should 
be held to a less strict standard of review than the one at issue 
in Shapiro. Wisconsin then could claim that its interests in the 
residency requirement in fact meet this lesser standard. This 
argument, however, seems quite weak. Standards of constitutional 
review do not usually vary in accordance with how much an action 
burdens a right, at least assuming the burden is not de minimis. 
And no sensible person could say that a state's determination to 
deprive a welfare recipient of benefits for two months would have 
only a de minimis effect on her ability to move to that state. 

More promisingly, it might be claimed that Wisconsin's 60-
day waiting period in fact meets the strict scrutiny standard, 
whereas the one-year period at issue in Shapiro could not. The 
Court in Shapiro clearly viewed the length of the waiting period 
as evidence that the State adopted the requirement to keep poor 
people out of the State -- an intent the Court held illegitimate; 
the Court saw no other, constitutionally legitimate let alone 
compelling, interest that would necessitate such a long waiting 
period. By contrast, it might be easier to portray a 60-day 
waiting period as a necessary administrative device, intended to 
promote rational budgeting, ensure orderly eligibility decisions, 
prevent fraud, and so forth. This argument would be strengthened 
to the extent Wisconsin subjects other state-provided services to 
the same residency requirement. (For example, it would be quite 
useful if Wisconsin insisted on a 60-day residency period before 
granting in-state tuition or voting privileges.) 

Even in these circumstances, however, the argument seems 
fairly tenuous. Shapiro also contains language suggesting that 
states simply do not need residency requirements -- of any length 
-- to achieve their administrative interests. In this vein, it 
may.be especially hard to explain why a State, acting only to 
advance these proper purposes, needs to completely deny benefits 
for a set period, rather than to delay benefits for this time 
(thus allowing an orderly decision on eligibility) and then grant 
the benefits retroactively. Thus, if the Court sticks with the 
basic message of Shapiro, Wisconsin will be hard put to show that 
it could not achieve its legitimate purposes through means less 
drastic than the 60-day period. 

What gives the proposed distinction some viability is that 
Shapiro might well be on the Supreme Court's chopping block; many 
view the decision as one of the worst excesses of the Warren 
Court, and certain Justices have indicated that they want to 
overrule it. At the least, the current Court might welcome an 
opportunity to interpret Shapiro narrowly, as essentially 
applying only to its own facts. OLC does not like to take such 
considerations into account; it generally thinks that as long as 
the law remains the law, it should be treated as the law. But it 
would be obtuse not to recognize that any pronouncement that the 



Wisconsin prov~s~on violates the Constitution would stand on an 
uncertain foundation. 

2. Procedural due process issue. The Wisconsin program offers 
fairly paltry procedural protections to persons dependent on it 
for assistance. This aspect of the program raises real concerns 
under the Due Process Clause: indeed, OLC told me last week that 
in light of the Supreme Court's decision in Goldberg v. Kelly, 
Wisconsin's proposed procedural framework clearly violates 
constitutional standards. I do not think this conclusion follows 
so easily; indeed, I think there is a reasonably strong argument 
that the Wisconsin program is not subject to the requirements of 
due process. I have communicated this argument to OLC, which is 
currently considering whether it agrees. 

Under the Wisconsin program, a "Wisconsin works agency" -- a 
local (sometimes governmental, sometimes non-governmental) group 
under contract with Wisconsin's Department of Industry, Labor, 
and Job Development to administer the Wisconsin works program in 
a geographic area -- may refuse, modify, or terminate benefits 
without a prior hearing. If the person affected files a petition 
within 45 days, the agency must provide "reasonable notice and 
opportunity for a review" and as soon as possible thereafter 
render a decision. The Department, upon a petition of either the 
person affected or the works agency, generally has discretion to 
review this decision. (But where the decision at issue denies an 
application for benefits based solely on a determination of 
financial ineligibility, Departmental review is mandatory.) Even 
if the Department reverses the agency's decision, the affected 
person receives no retroactive benefits. 

In Goldberg v. Kelly, the Supreme Court held that the Due 
Process Clause required a State providing assistance under the 
AFDC program to grant a recipient notice and an evidentiary 
hearing (including the opportunity to submit evidence orally or 
in writing, to cross-examine opposing witnesses, and to retain a 
lawyer) prior to terminating any benefits. The Court reached 
this conclusion upon finding that a welfare recipient's interest 
in avoiding "grievous loss" (and society's interest in fostering 
"dignity and well-being" through the welfare system) outweighed 
the government's interest in conserving fiscal and administrative 
resources. 

At first blush (HHS and OLC seem to think at last blush 
too), Goldberg commands the invalidation of Wisconsin's hearing 
provisions. In Wisconsin, a works agency can terminate benefits 
prior to giving the recipient notice or a hearing. This is 
exactly what Goldberg prohibits. Indeed, Wisconsin does not 
guarantee even a post-termination evidentiary hearing. Only the 
works agency -- which may be a private actor under contract with 
the government -- need review the termination; the Department's 
review is discretionary. And there is nothing to indicate that 
the review -- whether by the agency or by the Department -- will 
include an evidentiary hearing of the kind Goldberg contemplates, 
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with the ability to offer evidence and confront adverse 
witnesses. 

But Goldberg is based on one essential premise; if that 
premise evaporates, so too do the due process requirements the 
decision articulates. That premise, in the words of the Court, 
is that "[welfare] benefits are a matter of statutory entitlement 
for persons qualified to receive them." It is only when a person 
has an entitlement of some kind to a substantive benefit (only 
when, that is, the benefit counts as "property" within the 
meaning of the Due Process Clause) that denial of the benefit 
demands procedural safeguards. This is why, to use a concrete 
example, the government must provide due process (notice and a 
hearing) before dismissing an employee who has a "for cause" 
provision in his employment contract, but need not provide such 
process to an employee who lacks such a contract clause. It is 
only the former who has a contractual "entitlement" to 
employment, and it is only this entitlement -- this property 
interest -- that invokes the requirements of the due process 
clause. 

It thus becomes extremely important that the Wisconsin 
legislation at issue specifically disavows any creation of an 
entitlement on the part of welfare recipients. In the words of 
the statute (in a subsection labeled "Nonentitlement"), 
"Notwithstanding fulfillment of the eligibility requirements for 
any component of Wisconsin works, an individual is not entitled 
to services or benefits under Wisconsin works." It is at least 
arguable that this provision of the Wisconsin law makes Goldberg 
completely inapplicable. Goldberg, or so the argument goes, sets 
forth due process standards for cases in which a statute grants 
an entitlement to welfare assistance; where a statute explicitly 
denies such an entitlement, effectively leaving the provision of 
assistance to the discretion of the State, due process standards 
never come into play. Stated another way, the difference between 
Goldberg and this case is identical to the difference between the 
cases noted above involving "for cause" and "at-will employment" 
contractual clauses. 

A court, of course, might reject this analysis and apply 
Goldberg notwithstanding the Wisconsin law's "Nonentitlement" 
provision. Such a court might reason that the government cannot 
insulate itself from due process requirements simply by labeling 
a given benefit as a "nonentitlement." If, for example, a law 
details certain qualifications for receiving a benefit -- and, 
further, if those qualified to receive the benefit in fact always 
do so -- then there is a good case for disregarding the State's 
terminology and treating the benefit as an property. Perhaps, 
then, in evaluating the Wisconsin program, a court should look 
behind the formal description of the benefit and ask whether (and 
how) the State exercises discretion and, relatedly, whether the 
State's actions generate legitimate expectations on the part of 
recipients. And perhaps (though perhaps not) when viewed in this 
non-formalist light, the Wisconsin program would look similar to 
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the program in Goldberg, leading to adoption of the identical due 
process requirements. 

The key point, however, is that there is a pretty decent 
constitutional argument that Goldberg does not apply here -- more 
specifically, that the due process clause imposes no procedural 
requirements on the Wisconsin program, because the substantive 
benefits provided in that program do not count as property 
interests. 

3. Recommended Approach 

One possible approach is simply to approve Wisconsin's 
residency requirement and procedural provisions as written, thus 
implicitly finding that they satisfy constitutional standards. I 
have argued that there is a very credible argument that the 
procedural provisions do so and a not wholly embarrassing 
argument that the residency requirement does so too. Perhaps the 
existence of such arguments allows simple approval of these 
provisions. 

Another approach is to fudge the issue, allowing Wisconsin 
to do what it wishes, but withholding judgment on the legality of 
such action and pushing these questions to the courts. For 
example, the Secretary could approve the eligibility requ1rements 
(including the sixty-day waiting period for non-residents) and 
the procedural provisions "insofar as and to the extent that they 
comport with applicable constitutional requirements." Or the 
Secretary could be more specific, approving the sixty-day waiting 
period "insofar as that requirement is necessary to achieve a 
compelling state interest" (thus signalling continued approval of 
the Shapiro framework) or approving the procedural provisions "to 
the extent such provisions apply to non-property interests" (thus 
signalling continued approval of the Goldberg analysis). The 
variations here are almost endless. All would license the State 
to act without sanctioning the constitutionality of such action, 
leaving it for the courts to determine whether the action is 
indeed lawful. 

The above suggestions of course assume that we want to allow 
use of Wisconsin's proposed residency requirement and procedural 
provisions. If for some reason we do not, we need only accept 
the constitutional arguments now being pressed by HHS and OLe. 
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The Wisconsin waiver application appears to present two 
serious constitutional issues -- more serious than Walter knew 
when I last talked with him. (HHS attorneys also believe the 
application presents two statutory problems -- one under the 
Disabilities Act and one under the Fair Labor Standards Act -
but OLC has not yet started to look into these issues.) In this 
memo, I briefly summarize the constitutional issues, first noting 
the arguments (already being pressed by HHS attorneys and, more 
tentatively, OLC deputies) that certain provisions in the waiver 
application violate the Constitution and then offering the best 
available responses to those arguments. Finally I suggest, in 
light of the President's desire to approve the waiver, one way to 
fudge these issues; this approach would allow Wisconsin to pursue 
its desired course without deeming that course constitutional, 
effectively punting the legal questions to the courts. 

1. Right to travel issue. .Under the Wisconsin program, an 
individual must reside in the State for at least 60 days prior to 
applying for a "Wisconsin works" employment position. There is a 
strong argument that this provision is unconstitutional under 
Shapiro v. Thompson. It is, however, possible to distinguish 
Shapiro. Moreover, this distinction, though not very convincing 
on its face, gains a measure of credibility from the widespread 
hostility to Shapiro, which may make the Court grab hold of any 
means available to confine that case to its facts. 

In Shapiro, the Supreme Court held unconstitutional a 
statute requiring a person to reside within a State for a year 
prior to receiving welfare assistance. The Court reasoned that 
because this provision burdened a person's constitutional "right 
to travel" (i.e., to move to another state), the State had to 
show that the provision was necessary to achieve a compelling 
interest. The Court then t.9-ynd that the State had failed to ma,ke 
the requisite showing. ': ." ) 

/ 

Under a straightforward application of Shapiro, the 
Wisconsin residency requi~€ment is unconstitutional. On this 
view (currently held by both HHS attorneys and OLC deputies), the 
requirement, just like the one at issue in Shapiro, impermissibly 
burdens a welfare recipient's ability to move to the State. 

There is, however, one obvious difference between the 



Wisconsin provision and the Shapiro provision: the difference 
between a year and sixty days. This difference could change the 
constitutional analysis on either of two theories. First, it 
might be argued that because Wisconsin's provision imposes less 
of a burden on a person's right to travel, that provision should 
be held to a less strict standard of review than the one at issue 
in Shapiro. Wisconsin then could claim that its interests in the 
residency requirement in fact meet this lesser standard. This 
argument, however, seems quite weak. Standards of constitutional 
review do not usually vary in accordance with how much an action 
burdens a right, at least assuming the burden is not de minimis. 
And no sensible person could say that a state's determination to 
deprive a welfare recipient of benefits for two months would have 
only a de minimis effect on her ability to move to that state. 

More promisingly, it might be claimed that Wisconsin's 60-
day waiting period in fact meets the strict scrutiny standard, 
whereas the one-year period at issue in Shapiro could not. The 
Court in Shapiro clearly viewed the length of the waiting period 
as evidence that the State adopted the requirement to keep poor 
people out of the State -- an intent the Court held illegitimate; 
the Court saw no other, constitutionally legitimate let alone 
compelling, interest that would necessitate such a long waiting 
period. By contrast, it might be easier to portray a 60-day 
waiting period as a necessary administrative device, intended to 
promote rational budgeting, ensure orderly eligibility decisions, 
prevent fraud, and so forth. This argument would be strengthened 
to the extent Wisconsin subjects other state-provided services to 
the same residency requirement. (For example, it would be quite 
useful if Wisconsin insisted on a 60-day residency period before 
granting in-state tuition or voting privileges.) 

Even in these circumstances, however, the argument seems 
fairly tenuous. Shapiro also contains language suggesting that 
states simply do not need residency requirements -- of any length 
-- to achieve their administrative interests. In this vein, it 
may be especially hard to explain why a State, acting only to 
advance these proper purposes, needs to completely deny benefits 
for a set period, rather than to delay benefits for this time 
(thus allowing an orderly decision on eligibility) and then grant 
the benefits retroactively. Thus, if the Court sticks with the 
basic message of Shapiro, Wisconsin will be hard put to show that 
it could not achieve its legitimate purposes through means less 
drastic than the 60-day period. 

~~# ••• ' 

What gives the proposep distinc~on some viability is that 
Shapiro might well be on the Supreme_Court's chopping block; many 
view the decision as one of the worst excesses of the Warren 
Court, and certain Justice$ have indicated that they want to 
overrule it. At the least, the current Court might welcome an 
opportunity to interpret Shapiro narrowly, as essentially 
applying only to its own facts. OLC does not like to take such 
considerations into account; it generally thinks that as long as 
the law remains the law, it should be treated as the law. But it 



would be obtuse not to recognize that any pronouncement that the 
Wisconsin provision violates the Constitution would stand on an 
uncertain foundation. 

2. Procedural due process issue. The Wisconsin program offers 
fairly paltry procedural protections to persons dependent on it 
for assistance. This aspect of the program raises real concerns 
under the Due Process Clause: indeed, OLC told me last week that 
in light of the Supreme Court's decision in Goldberg v. Kelly, 
Wisconsin's proposed procedural framework clearly violates 
constitutional standards. I do not think this conclusion follows 
so easily; indeed, I think there is a reasonably strong argument 
that the Wisconsin program is not subject to the requirements of 
due process. I have communicated this argument to OLC, which is 
currently considering whether it agrees. 

Under the Wisconsin program, a "Wisconsin works agency" -- a 
local (sometimes governmental, sometimes non-governmental) group 
under contract with Wisconsin's Department of Industry, Labor, 
and Job Development to administer the Wisconsin works program in 
a geographic area -- may refuse, modify, or terminate benefits 
without a prior hearing. If the person affected files a petition 
within 45 days, the agency must provide "reasonable notice and 
opportunity for a review" and as soon as possible thereafter 
render a decision. The Department, upon a petition of either the 
person affected or the works agency, generally has discretion to 
review this decision. (But where the decision at issue denies an 
application for benefits based solely on a determination of 
financial ineligibility, Departmental review is mandatory.) Even 
if the Department reverses the agency's decision, the affected 
person receives no retroactive benefits. 

In Goldberg v. Kelly, the Supreme Court held that the Due 
Process Clause required a State providing assistance under the 
AFDC program to grant a recipient notice and an evidentiary 
hearing (including the opportunity to submit evidence orally or 
in writing, to cross-examine opposing witnesses, and to retain a 
lawyer) prior to terminating any benefits. The Court reached 
this conclusion upon finding that a welfare recipient's interest 
in avoiding "grievous loss" (and society's interest in fostering 
"dignity and well-being" through the welfare system) outweighed 
the government's interest in conserving fiscal and administrative 
resources. 

At first blush (HHS atl~LOLC seem to think at last blush 
too), Goldberg commands the' invalidat)ion of .Wisconsin' shearing 
provisions. In Wisconsin, ~ works agency can terminate benefits 
prior to giving the recipient notice or a hearing. This is 
exactly what Goldberg pro~~bits. Indeed, Wisconsin does not 
guarantee even a post-termination evidentiary hearing. Only the 
works agency -- which may be a private actor under contract with 
the government -- need review the termination; the Department's 
review is discretionary. And there is nothing to indicate that 
the review -- whether by the agency or by the Department -- will 



include an evidentiary hearing of the kind Goldberg contemplates, 
with the ability to offer evidence and confront adverse 
witnesses. 

But Goldberg is based on one essential premise; if that 
premise evaporates, so too do the due process requirements the 
decision articulates. That premise, in the words of the Court, 
is that "[welfare) benefits are a matter of statutory entitlement 
for persons qualified to receive them." It is only when a person 
has an entitlement of some kind to a substantive benefit (only 
when, that is, the benefit counts as "property" within the 
meaning of the Due Process Clause) that denial of the benefit 
demands procedural safeguards. This is why, to use a concrete 
example, the government must provide due process (notice and a 
hearing). before dismissing an employee who has a "for cause" 
provision in his employment contract, but need not provide such 
process to an employee who lacks such a contract clause. It is 
only the former who has a contractual "entitlement" to 
employment, and it is only this entitlement -- this property 
interest -- that invokes the requirements of the due process 
clause. 

It thus becomes extremely important that the Wisconsin 
legislation at issue specifically' disavows any creation of an 
entitlement on the part of welfare recipients. In the words of 
the statute (in a subsection labeled "Nonentitlement"), 
"Notwithstanding fulfillment of the eligibility requirements for 
any component of Wisconsin works, an individual is not entitled 
to services or benefits under Wisconsin works." It is at least 
arguable that this provision of the Wisconsin law makes Goldberg 
completely inapplicable. Goldberg, or so the argument goes, sets 
forth due process standards for cases in which a statute grants 
an entitlement to welfare assistance; where a statute explicitly 
denies such an entitlement, effectively leaving the provision of 
assistance to the discretion of the State, due process standards 
never come into play. Stated another way, the difference between 
Goldberg and this case is identical to the difference between the 
cases noted above involving "for cause" and "at-will employment" 
contractual clauses. 

A court, of course, might reject this analysis and apply 
Goldberg notwithstanding the Wisconsin law's "Nonentitlement" 
provision. Such a court might reason that the government cannot 
insulate itself from due process requirements simply by labeling 
a given benefit as a "nonentJ.tlement." If, for example, a law 
details certain qualificatIons for r~ceiving a benefit -- and, 
further, if those qualified to receive the benefit in fact always 
do so -- then there is a good case for disregarding the state's 
terminology and treating ~he benefit as an property. Perhaps, 
then, in evaluating the Wisconsin program, a court should look 
behind the formal description of the benefit and ask whether (and 
how) the State exercises discretion and, relatedly, whether the 
State's actions generate legitimate expectations on the part of 
recipients. And perhaps (though perhaps not) when viewed in this 



non-formalist light, the Wisconsin program would look similar to 
the program in Goldberg, leading to adoption of the identical due 
process requirements. 

The key point, however, is that there is a pretty decent 
constitutional argument that Goldberg does not apply here -- more 
specifically, that the due process clause imposes no procedural 
requirements on the Wisconsin program, because the substantive 
benefits provided in that program do not count as property 
interests. 

3. Recommended Approach 

One possible approach is simply to approve Wisconsin's 
residency requirement and procedural provisions as written, thus 
implicitly finding that they satisfy constitutional standards. I 
have argued that there is a very credible argument that the 
procedural provisions do so and a not wholly embarrassing 
argument that the residency requirement does so too. Perhaps the 
existence of such arguments allows simple approval of these 
provisions. 

Another approach is to fudge the issue, allowing Wisconsin 
to do what it wishes, but withholding judgment on the legality of 
such action and pushing these questions to the courts. For 
example, the Secretary could approve the eligibility requirements 
(including the sixty-day waiting period for non-residents) and 
the procedural provisions "insofar as and to the extent that they 
comport with applicable constitutional requirements." Or the 
Secretary could be more specific, approving the sixty-day waiting 
period "insofar as that requirement is necessary to achieve a 
compelling state interest" (thus signalling continued approval of 
the Shapiro framework) or approving the procedural provisions "to 
the extent such provisions apply to non-property interests" (thus 
signalling continued approval of the Goldberg analysis). The 
variations here are almost endless. All would license the State 
to act without sanctioning the constitutionality of such action, 
leaving it for the courts to determine whether the action is 
indeed lawful. 

The above suggestions of course assume that we want to allow 
use of Wisconsin's proposed residency requirement and procedural 
provisions. If for some reason we do not, we need only accept 
the constitutional arguments now being pressed by HHS and OLe . 

. . 
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GOLDBERG, COMMISSIONER OF SOCIAL 
SERVICES OF THE CITY OF NEW 

YORE: v. KELLY ET AL. 

APPEAL fROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHER~ DISTRICT OF ~EW YORK 

No. 62. Argued October 13, 1969--Decided March 23, 1970 

Appelle€ll aTe New York Cit,y residents receiving financial a.id under 
the federally assisted Aid to Families with Dependent Children 
program Ilr under New York State's general Home Relief pro
gram who allege t.hat offic~'lls admini.~tering these programs ter
minatod, or were about to tenninate, such aid without prior 
notice and hearing, thereby denying them due process of hw. 
The District Court held that only a pre-terminat.ion evidenli\U"y 
hea.ring would satisfy the constitutional command, and rejected 
the argument of the welfare officials that. the combination of the 

existing po.'t-termimtion "fnir hmring" and infornml pre-termina
t,on review was sufficient. Held: 

1. Welfa.re benefit8 are a. matter of statutory entitlement lor 
persons qualified to receive them and procedural due process is 
"ppliroble to their termination. Pp. 261-263. 

2. The interest of the eligible recipient in the uninterrupted 
receipt 01 public assistance, which provides him with eslential 
food, clothing, housing, and medical care, coupled with t.he St.,,te's 
interest that his payments not be erroneously terminated, clearly 
outweighs the State's competing concern to prevent any increase 
in its fisr<~1 and administ.rative burdens. Pp. 264--266. 

3. A pre-tennination evidentiary hearing is necessary to provide 
the welfare recipient, with procedural due process. Pp. 264, 
266--2il. 

(a) Such hearing nr.cd not take the form of a judicial or 
quasi-judicial t.riai, but the recipient must be provided wit.h 
t,imely n.nd adequate notice detailing the reasons for terminat·ioll, 
lind nn effective opportunity to defend by confrontjng OO\'CTSe 
witnes;;cs and by presenting his own urguments and evidence 
orally before the decision maker. Pp. 266--270. 
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(b) Counsel need not be furnished ~t the pre-tenninauon 
he!l.ring; but the recipient must be allowed to retain JJl attorney 
if he so desires. P. 2iO. 

(c) The deci,ionmnker need not file a iull opinion or make 
formal findings of fact or conclusions oi la.w but should sintc 
the reasons for his determination and indicate the evidence be 
relied on. P. 271. 

(d) The decisionmaker must be impartial, and although 
prior involvement in some aspects of a case will not necessarily 
bar a welfare official from acting as deci~ion maker, he should not 
have participated in making the determination under review. 
P. 271. 

294 F. Supp. 893, affinncd. 

John J. Lofiin, Jr., argued the cause for appellant. 
With him on the briefs were J. Lee Rankin and Stanley 
Buchsbaum. 

Lee A. Albert argued the cause for appellees. With 
him on the brief were Robert Borsody, Martin Garbus, 
and David Diamond. 

Briefs of amici curiae were filed by Solicitor GeneraL 
Griswold, Assistant Attorney General RuckelSMus, and 
llobert V. Zener for the United States, and by Victor G. 
Rosenblum and Daniel Wm. Fessler for the ~ational 
Institute for Education in Law and Poverty, 

MR. JUSTICE BRENKAN delivered the opinion of the 
Court. 

The question for decision is whether a State that 
terminates public assistance payments to a particular 
recipient WIthout 8lIording hIm the opportunity for an 
evidentiary hearing prior to termination denies the recip
ient procedural due process 1Il violation of the Due 
Process Clause of the Fourteenth Amendment. 

This action was brought in the District Court for 
the Southern District of New York by residents of New 
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York City receiving financial aid ynder the federally 
!l.5Sisted program of Aid to Families with De endent 
ChildrenDv) or under New York State's general 
Home Relief program.' Their complaint alleged that the 
New York State and New York City officials admin
istering these programs terminated, or were about to 
terminate, such aid without prior notice and hearing, 
thereby denying them due process oflaw" At the time 

1 AFDC WllB established by the Social Security Act of 1935, 49 
Strlt.. 627, as amended, 42 U. S. C. §§ 601-610 (1964 ed. and Supp. 
IV). It. is a categorical assistance program supported by federal 
grants-in-nid but administered by the States according to regulations 
of the Secretary of Health, Education, and Welfare. See N. Y. 
Social Welfare Law §§ 343-362 (1966). We considered other aspects 
of AFDC in King v. Smith, 392 U. S. 309 (1968), Ilnd in Shapiro v. 
Thompson, 394 U. S. 618 (1969). 

Home Relief is a general assistance program financed and ad
ministered solely by New York state and local governments. N. Y. 
Social Welfare Law §§ 157-165 (1966), since July 1, 1967, Social 
Services Law §§ 157-166. It assists nny person unnble to support. 
himself or to secure support from other sources. [d., § 158. 

• Two suits were brought and consolidaled in the District Court. 
The named plaintiffs were 20 in number, including intervenors. Four
teen had been or were about to be cut off from AIDC, and six from 
Home Relief. During the course of this litigation most, though not 
all. of t.he plaintiffs ~i1her received a "fnir hmring" (see infra, at 2511-
2flO) or were restored to the rolls without n hearing. However, even 
in many of the eaBeS where payments have been resumed, the under
lying questions of eligibility that resulted in the bringing of this 
ruit have not been resolved. For eXllmple, Mrs. Allagracia Guzman 
alleged that she Willi in danger of losing AFDC payments for failure 
t.o cooperate with the City Department of Social Services in suing 
her estranged husband. She contended that the departmentB.! polic)' 
requiring sllch cooperation was inapplicable ta tbe facts of her case. 
The record shows that payments to Mrs. Guzman have not been 
terminated, but there is no indication that the basic dispute over her 
duty to cooperate has been resolved, or that the alleged danger or 
termination has ueen removed. Home Relief payments to Juan 
DeJesus were !ennioated because he refused to accept counseling and 
rehabilitation for drug addiction. Mr. DeJesus m&intains that he 

GOLDBERG v. KELLY 257 

254 Opinion of the Court 

the suits were filed there was no requirement of prior. 
notice or hearing of a.ny kind before termination of 
financial aid. However, the State and city adopted pro
cedures ior notice and hearing ter th~ suits were 
brought, and the plalntl s, appellees here, then chal
lengeathe constitutional adequacy of those procedures. 

The State Commissioner of Social Services amended 
the State Department of Social Services' Official Regu
lations to require that local social services officials pro
posing to discontinue or suspend a reeipient's financial 
aid do so according to a procedure that conforms to 
either subdivision (a) or subdivision (b) of § 351.26 of 
the regulations as amended.' The City of New York 

does not use drugs. His payments were restored the day after his 
complaint was filed. But there is noiliing in the record to indicate 
that the underlying factual dispute in his case h89 been settled, 

• The adoption in Febmary 1968 &lid the amendment in April of 
Regulation § 351.26 coincided with or followed several revisions by 
the Department of Health, Education, and Welfare of its regula.tioDs 
implementing 42 U. s. c. § 602 (a)( 4), which is the provision of 
the Social Security Act, that requires :I State to afford a "fair 
hearing" to any recipient of aid under a federally assisted prolUiim 
before termination of his aid becomes final. This requirement is 
satiSfied by s post-termination "fair hearing" under regulations 
presently in dfect. See HEW Handbook of Public Assistance Ad
ministration (herenfter HEW Handbook), pt. IV, §§ 6200-6400. A 
new HEW regulation, 34 Fed. Reg . .1144 (1969). now scheduled to 
take effect in .Tilly 1970, 34 Fed. Reg. 13595 (1969). would require 
continuation of AFDC payments until the flnB.! decision ruter a "fair 
hearing" and would give rt'cipients II right to appointed counsel at 
"fair hparings." 45 CFR § 205.10, :i4 Fro. Reg. 1144 (1969); 45 
CFR § 22025, 34 Fed. Rt'g. 1356 (19691. For the safeguards speci
lit'd nt such "fnir hrarings" sre HEW Handbook, pt. IV, §§ 6200-
(1400. Another rt'Cpnt rPltlllntion now in effect. requires a local agency 
ooministrring AFDC to giw "advance notice of queStions i, has 
about nn individual's !'ligihility so thllt. n recipient has an oppor
tunity to discuss his situation brfore receiving formal written not.ice 
of redur.f.ion in p.'lymf'nt. or tenninsrion of assistance." [d., pt. IV, 
§ 2300 (d) (5). This case prerents no issue of the validity or con-

::::> -h 
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elected to promulgate a local procedure according to SIlb
division (b). That subdivision: so far a.~ here pertinent, 
provides that the local procedure must include the giving 
of notice to the recipient of the reasons for a proposed 
discontinuance or sllspension at least seven days prior to 
its effective date, with notice also that upon request the 
recipient may have the proposal reviewed by a. local wel
fare official holding a position superior to that of the 
Bupervisor who approved the proposed discontinuance or 
suspension, and, further, that the recipient may submit, 
for purposes of the review: a written statement to dem
onstrate why his grant should not be discontinued or 
suspended. The decision by the reviewing official 
whether to discontinue or suspend aid must be made 
expeditiously, with written notice of the decision to the 
recipient. The section further expressly provides that 
"[a]ssista.nce shall not be discontinued or suspended 
prior to the date such notice of decision is sent to the 
recipient and his representative, if any, or prior to the 
proposed effective date of discontinuance or suspension, 
whichever occurs later." 

Pursuant to subdivision (b), the New York City De
partment of Social Services promulgated Procedure No. 
6&-18. A caseworker who has doubts about the recip
ient:s continued eligibility must first discuss them with 
the recipient. If the caseworker concludes that the re
cipient is no longer eligible, he recommends termination 

struction of the federal regulations. It is only subdivision (b) of 
§ 351.25 of the New York State regulat.ions and implementing pro
redure 6S-IS of Kew York City that [lose the constitutional ques
tion before us. Cf. Shapiro v. Thompson,394 U. S. 618, 641 (1969). 
Even assuming that the constitutionlLl quest.ion might be avoided 
in thl' context of AFDC by construct.ion of the Social Securitt Act. 
or 01 the present fedeml reglllations thereunder, or by waiting for 
the new regulations to bet-ome effective, t.he question must be faced 
and decided in tJl~ context· of New York's Hom!) Relief program, to 
which the procedures also apply. 
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of aid to a unit supervisor. If the latter concurs, he 
sends the recipient a letter stating the reasons for propos
ing to terminate aid and notifying him that wiihin seven 
days he may request that a higher official review the 
record, a.nd may support the request with a written 
statement prepared personally or with the aid of an 
attorney or other person. If the reviewing official affirms 
the determination of ineligibility, aid is stopped imme
diately and the recipient is informed by letter of the 
reasons for the action. Appellees' challenge to this 
procedure emphasizes the a.bsence of any provisions 
for the personal appearance of the recipient 
before· the ·reviewing official, for oral presentation of 
evidence, and for confrontation a.nd cross-examination of 
adverse witnesses.' However, the letter does inform 
the recipient that he may request a post-termination 
"fair hearing.'" This is a proceeding before an inde-

• These ommions contrast with the provisions of subdivision (a) 
of § 35126, tbe validity of wbich is not at issue in this Court. That 
subdivision also requires written notification to the recipient at least 
seven days prior to the proposed effective date of the reasons for the 
proposed disoontinuance or suspension. However, the notmca.tion 
mqst further advise the recipient that if he makes a request therefor 
he will be afforded an opportunity to appear at a time and place indi
ca.ted before the officia.l identified in t.he notice, who will review his 
case with him and allow him to present such written and ora.! evi
dence as the recipient may have to demonstrate why aid should not 
be discontinued or SUfpended. The District Court assumed that sub
division (a) would be construed to afford rights of confrontation and 
crosa-examination and a decision based solely on the record. 294 
F. Supp. 893,906-007 (1968). 

r. N. Y. Social Welfare Lmv § 353 (2) (1966) provides for n 
post-termin:otion "fair heJlring" pursuant to 42 U. S. C. § 602 (0.)(4). 
See n. 3, mpra. Alt.hollgh the District Court noted that HEW 
had raised ~ome objections to the New York "fair hearing" pro
cedures, 294 F. Supp., at 898 n. 9, these objections are not nt. 
issue in this Court.. Shortly before this suit was filed, New York 
State adopted 11 similar provision for a "fair hearing" in. ter-
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pendent state hearing officer at which the recipient ma.y 
a.ppear·personally, offer oral evidence, confront and cross
examine the witnesses against him, and have It record 
made of ~he hearing. If the recipient prevails at the 
"fair hearing" he is paid all funds erroneously withheld.' 
HEW Handbook, pt. IV. §§ 6200-6500; 18 ;.rYCRR 
§§ 84.2-84.23. A recipient whose aid is not restored by 
a "fair hearing" decision may have judicial review. 
N. Y. Civil Practice Law and Rules, Art. 78 (1963). 
The recipient is so notified, 18 NYCRR § 84.16. 

I 

The constitutional issue to be decided, therefore, is the 
narrow one whether the Due Process Clause requires that 
the recipient he afforded an evidentiary hearin be ore 
the termma. IOn 0 lstrict Court held 

minations of Home Relief. 18 NYCRR §§ 84.2-84.23. In both 
AFDC and Home Relief the ."fair hearing" must be held within 
10 working days of the request, § 84.6, with decision within 
12 working days thereafter, § 84.15. It was conceded in oral 
argument that· these time limits are not in fact observed. 

• Current HEW reguia.tions require the States to make full retro
active payments (WIth federal matching funds) wbenever a "fair 
hearing" results in a reversal nf a termination of assistance. HEW 
Handbook, pI. IV. §§ 6200 (k), 6300 (g), 6500 (a); see 18 NYCRR 
§ 358.8. Under New York State regulations retroactive payments 
can also be made, with certain limitatiollS, to correct an erroneous 
tennination discovered before a "fair hearing" has been held. 18 
NYCRR § 351.27. HEW regulations also authorize, but do not 
require, the States to continue AFDC payments ",-jthout loss of 
federal matclling funds pending completion of a "fair hearing." 
HEW Handbook. pt. IV, § 6500 (b). The new HEW regulatiollS 
presently scheduled to become effective July 1, 1970, '1";11 supersede 
a.ll of these provisions. See n. 3, ruPT(1. 

T Appellant does not question the recipient.'s due process right,to 
evidentiary review aft~T temlination. For II general discussion of 
thl' pro\;sion of an evidentIary hearing prior to tennination, 
see Comment. The Constitutional Minimum for the Tennination of 
Wetfar~ Benefits: The Need for and Requirements of a Prior Hear
ing,68 Micb. L. Rev. 112 (1969). 

s.t. . 

rIC 

GOLDBERG v. KELLY 261 

254 Opinion of the Court 

that only a pre-termination evidentiary hearing would 
satisfy the constitutional command, and rejected the 
argument of the state and city officials that the c~a.
tion of the post-termination "fair hearing" with the in
formal pre-termination review disposed of all due process 
claims. The court said: "While post-termination review 
is relevant, there is one overpowering fact which controls 
here. By hypothesis, a welfare recipient is destitute, 
without funds or assets. . .. Suffice it to say that to 
cut off a welfare recipient in the face of ... 'brutal need' 
'without a prior hearing. of some sort is unconscionable, 
unless overwhelming considerations justify it." KeUy v. 
Wyman, 294 F. Supp. 893. 899, 900 (1968). The court 
rejected the argument that the need to protect the pub
lic's tax revenues supplied the requisite "overwhelming 
consideration." "Against the justified desire to protect 
public funds must be weighed the individual's over
powering need in this unique situation not to be 
"TOngfully deprived of assistance. . .. While the prob
lem of additional expense must be kept in mind, it does 
not justify denying a hearing meeting the ordinary 
standards of due process. Under all the circumstances, 
we hold that due process requires an adequate hearing 
before termination of welfare benefits, and the fact that 
there is a later constitutionally fair proceeding does not 
alter the result." Id., at 901. Although state officials 
were party defendants in the action, only the Commis
sioner of Social Services of the City of New York ap
pealed. We noted probable jurisdiction, 394 U. S. 971 
(1969), to decide important issues that have been the 
subject of disagreement in principle between the three
judge court in the present case and that convened in 
Wheeler v. Montgomery, No. 14, post, p. 280, also decided / 
today. We affirm. IV'" 

Appellant does not contend that procedural due proc
ess is not applicable to the termination of welfare bene-
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fits. Such benefits are a matter of statutory entitlement 
for-persons qualified to receive them' Their termination 
involves state aclion that adjudicates important rights. 
The constitutional challenge cannot be answered by an 
argument that public assistance benefits are fla 'privilege' 
and not a 'right:" Shapiro v. Thompson, 394 U. S. 
618, 627 n. 6 (1969). Relevant constitutional restraints 
apply as much to the wit.hdrawal of public assista.nce 
benefits as to disqualifica.tion for unemployment compen
sation, Sherbert v. ~rerner, 374 U. S. 398 (1963); or to 
denial of a tax: exemption, SpeiJer v. Randa!!, 357 U. S. 
513 (1958); or to discharge from public employment, 
Slochower v. Board of Higher Education, 350 U. S. 
551 (1956).0 The extent to which procedura.l due prooeS!! 

'It may be rea.listic todav to regard welfa.re entitlements as 
more like "property" than a "gratuity." Much of the existing 
wealth III thIS country takes the form of rights that do not fall 
within traditional common-law concepts of property. It has been 
aptly noted that 

"[s]ociety today is built around entitlement. The automobile 
dealer has his fr3Jlchise, the doctor and lawyer their professional 
licenses, th(' worker his union membership, contract, and pension 
rights, the e.lecutive his contract and stock options; all 8.re devices 
to aid security and independence. Many of the most important of 
these entitlements n~w ftow from government: subsidies to fanners 
and busineBSll1en, routes for airlines and channels for television 
stations; long term contracts for defense, space, and education; social 
security pensions for individuals. Such sources of security, whether 
private or public, are 110 longer regarded as lux'uries or gratuities; 
to the recipients they are essentials, fully deserved, and in no seme 
a. fonn of charity. It is only the poor whose entitlements, although 
recognized by public policy, have not been effectively enforced." 

Reich, Individual Rights and Social Welfare: The Emerging Legal 
Issues, i4 Y8.le L. J. 1245, 1255 (1965). See also Reicll, The New 
Property, 73 Yale L .• r. 733 (1964). 

• See also Goldsmith v. United State: Board 01 Tax Appeals, 270 
U. S. 117 (1926) (right of a certified public accountant to practice 
before the Board of Tax Appeals); H ONl8by v. AUen, 326 F. 2d 6OJ) 
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must be afforded the recipient is influenced by the extent 
to which he may be "condemned to suffer grievous loss," 
Joint Anti-Fascist Re/tlgee Committee v. illcGrath, 341 
U. S. 123, 168 (1951) (Fra.nkfurter, J., concurring), and 
depends upon whether the recipient's interest in avoid'j;g 
that 10SB outweighs the governmental interest in sum
mary adjudication. Accordingly, as we said in Cafeteria 
&: Redaurant Workers Union v. McElroy, 367 U. S. 886, 
895 (1961), "consideration of what procedures due proc
ess may require under any given set of circumstances . 
must begin with a determination of the precise nature 
of the government function involved as well as of the 
private Interest that has been affected by governmental 
actIOn." see 8lso Hannah v. Larche, 363 U. S. 420, 440, 
442 (1960). 

It is true, of course, that some governmental benefits 
lIl&y be administratively terminated without affording 
the recipient a pre-termination evidentiary hearing:o . 

(~. A. 5th Cir. 1964) (right to obtain 8. retail liquor store license); 
Dizon v. Alabama State BoaTd of Education, 294 F. 2d 150 (C. A. 
5th Cir.), eert. denied, 368 U. S. 000 (1961) (right toa.ttend 8. public 
college). 

10 One Court of A ppesls has sta.ted; "In a wide Variety of situa
tions, it has long been reoognized tbat where harm to the public is 
threatened, and the private interest infringed is reasonably deemed 
tQ be of less importance, an official body can take EUlIllIlary &etion 
pending a later hearing," R. A. Holflllln & Co. v. SEC, 112 U. S. 
App. D. C. 43, 47, 299 F. 2d 127, 131, eert. denied, 370 U. S. 911 
(1962) (suspension of exemption from stock registration require-. 
ment). See also, for example, Ewing v. Mytinger & Casselberry, 
Inc.,339 U. S. 594 (1950) (seizure.of mislabeled vitamin product); 
North American Cold Storage Co. v. Chicago, 211 U. S. 306 (1908) 
(seizure 01 food not fit for human use); Yakus v. United Statu, 
321 U. S. 414 (1944) (adoption of wartime price regulations); 
Gonzalez v. Freeman, 118 U. S. App. D. C. 180,334 F. 2d 570 (1964) 
(disqualification of a contractor to de business with the Govern
ment). In Cafeteria & Restaurant Workers Union v. McElroy, 
supra, at 896, summary dismissal of a. public employee was upheld 
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But we agree with the District Court th~t when welfar~ is J 
discontinued, only a. pre-te~mJnatlOn eVidentIary hearmg 
proVides the recipient with proced!![al due process. 
Cf. Sniadach v. Family Finance Corp., 396 U. S. 337 
(1969). For qualified recipients, welfare provides the 
means to obtain essentta.l food. clothm , housm , and 
m lCa. care." Cf. i'v·(1.8h v. Florida Industrial Commis
sion, 389 U. S. 235, 239 (1967). Thus the crucial factor 
in this context-a. factor not present in the case of the 
blacklisted government contractor, the discharged gov
ernment employee, the taxpayer denied a tax exemption, 
or virtually anyone else whose governmental entitle
ments are ended-is that termination of aid pendin~ reso
lution of a CQntroversy over eligibility may deprive an 
eligible recipient of the very means by whICh to live 
while he waits. Since he lacks inde endent resources, 
his situa IOn ecomes immediately desperate. IS n 
to concentrate upon findmg the means for daily sub
sistence, in turn, adversely affects his ability to seek 
redress from the welfare bureaucracy." 

Moreover Important governmental interests are pro-. 
moted by 'afl'ordmg reclptents a. pre-termin~t.i~n ev.i
dentiary hearing. From Its foundmg the NatIon s basIC 

bec/lUse "[i]n fits] proprietnry military rapacity, the Federal" Gov
ernment ... hn3 t.raditionally exercised unfettered control, and 
because the cnse involved the Government's "dispatch oi its own 
int~mal affairn." Cf. Perkim v. Lukens Steel Co., 310 U. S. 113 

(1940). . . .' 
11 Administra tive determination that a person IS mehglble for 

welfare may alro render him ineligible for participation in st.ate
financed m~icai programs. See N. Y. Social Welfare Law § 366 
(1906). . . . 

"His impaired adyernary position is particularly teIlmg Ill. light 
of the welfare bure.aucracy's difficulties in reaching correct deCISIOns 

on eligibility. Sec Comment, Due Process and the Right to II. Prior' 
Hea.ri~g in Welfare Cases, 37 Ford. L. Rev. 604, 610-611 (1969). 
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commitment has been to foster the dignity snd well
being of all persons within its borders. We have come to 
recognize that forces not within the control of the poor 
contribute to their poverty." This perception, against 
the background of our traditions, has significantly in
fluenced the development of the contemporary public 
assistance system. Welfare, by meeting the basic de
mands of subsistence, can help bring within the reach 
of the poor the same opportunities that are available 
to others to participate meaningfully in the life of the 
cornmumty. At the same time, welfare guards 3gijDst 
the societal malaise that may flow from a widespread 
sense of unjustified frustration and insecurity. Public 
aSSistance, then, IS not mere charity, but 8 means to 
"promote the general Welfare, and secure the Blessings 
of Liberty to ourselves and our Posterity." The same 
governmental interests that counsel the provision of 
welfare, counsel as well its uninterrupted provision to· 

those eligible to receive it; pre-termination evidentiary 
hearings are indispensable to that end. 

Appellant does not challenge the force of these con
siderations but argues that· they are outweighed by 
countervailing governmental interests in conserving 
fiscal and administrative resources. These interests, the 
argument goes, justify the delay of any evidentiary hear
ing until after discontinuance of the grants. Summary 
a.djudication protects the public fisc by stopping pay-

. ments promptly upon discovery of reason to believe 
that a recipient is no longer eligible. Since most termi
nations are accepted without challenge, summary adju
dication also conserves both the fisc and administrative 
time and energy by reducing the number of evidentiary 
hearings actually held. 

"See, e. g., Reich. supra, n. 8, 74 Yale L. J., at 1255. 
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We agree with the District Court, h~r, that these 
governmental interests are not overriding in the wel
fare context. The requirement of a prior hearing 
doubtless mvolves some greater expense, and the benefits 
paid to ineligible recipients pending deeision at the hear
ing probably ca.nnot be recouped, since these recipients 
are likely to be judgment-proof. But the State is not 
without weapons to minimize these increa..~d costs. 
Much of the drain on fiscal and administrative re
sources can be reduced by developing procedures for 
prompt pre-termination hearings and by skillful use of 
personnel and facilities. Indeed, the very provision for 
a post-termination evidentiary hearing in New York's 
Home Relief program is itself cogent evidence tha.t the 
State recognizes the primacy of the public interest in 
correct eligibility determinatIOns and therefore in the 
provision of procedural safeguards. Thus, the inter
est of the elIgIble recipient in uninterrupted receipt of 
public a.s8l8tance, coupled with the State's interest that 
his payments not be erroneouSl terminated clearl t
wei s e tate's com etin concern to revent any 
increase in its fiscal and administrative burdens. As 
the District Court correctly concluded, "[t]he stakes are 
simply too high for the welfare recipient, and the 
pOSSIbIlity for honest error or irritable misiudgment 
too great, to allow termination of aid without giving 
the reCipient a chance, if he so desires, to be fully in
formed of the case against him so that he may contest 
its basis and produce eVidence In rebuttal." 294 F. Supp., 
at 904:-905. 

II 

We also agree with the District Court, however, that 
the pre-termination hearing need not take the form of a' 
judicial or quasi-iudicial trial. We bear in mind that 
the statutory "fair hearing" will provide the recipient 
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with a full administrative review." Accordingly, the . 
pre-termination hearing has one function only: to 
produce an initial determination of the validity of the 
welfare department's grounds for discontinuance of pay
ments in order to protect a recipient against an er~ 

roneous termination of his benefits. Cf. Sniadach .v.· 
Family Finance Corp" 395 U. S. 337, 343 (1969)·· 
(HARLAN, J., concurring). Thus, a complete record and. 
a comprehensive opinion, which would serve primarily to . 
facilitate judicial review and to guide future decisions; 
need not be provided at the pre-termination stage. We 
recognize, too, that both welfare authorities and re
cipients have an interest in relatively speedy resolution 
of questions of eligibility, that they are used to dealing . 
with one another informally, and that some welfare 
departments have very burdensome caseloads. These 
considerations justify the limitation of the pre-termina- . 
tion hearing to minimum procedural safeguards, a.da.pted 
to the particular characteristics of welfare reci ients and 
to the limite nature of the controversies to be resolved. 
We wiSh to add that we, no less than the dissenters, 
recognize the importance of not imposing upon the 
States or the Federal Government in this developing·· 
field of law any procedural requirements beyond those 
demanded by rudimentary due process. 

'The fundamenta.l requisite of due process of law is ... 
the opportunity to be heard." Grannis v. Ordean, 234 
U. S. 385, 394 (1914). The hearing must be "a.t a mean
ingful time and in a meaningful manner." Armstrong v. 
Manzo, 380 U. S. 545, 552 (1965). In the present 
context these principles Tequire that a. recipient have 
timely and adequate notice detailing the reasons for a. 

.. Due process does not, of course, require two hearings. If, 
for example, a State simply wishes to cont.inue benefits until after 
a "fair" hearing there will be no need for a preliminary hearing. 
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proposed termina.tion, and an effective opportunity to de

fend by confronting an~ ~~~ wi!:!PS and .Ey 
presenbng his own argltm;;n;;=Wd PVirlPnce or~y. 
These rights are important in cases such as those before 
us, where recipients have challenged proposed termina
tions as resting on incorrect or misleading factual prem
ises or on misapplication of rules or policies to the facts 
of particular cases." 

We are not prepared to say that the seven-day notice 
currently provided by New York City is constitutionally 
insufficient per se, although there may be cases where 
fairness would require that a longer time be given. 
Nor do we see any constitutional deficiency in the con
tent or form of the notice. New York employs both a 
letter and a personal conference with a caseworker to 
inform a recipient of the precise questions raised about 
his continued eligibility. Evidently the recipient is told 
the legal and factual bases for the Department's doubts. 
This combination is probably the most effective method 
of communicating with recipients. 

The city's procedures presently do not permit re
cipients to appear personally with or without counsel 

f?efore the official who finally determines continued eligi
l?ility. ThuB a recipient is not permitted to present evi

oence to that official orally, or to confront or cross
examine adverse witnesses. These omissions are fatal 
to the constitutional adequacy of the procedures. 

The opportunity to be heard must be tailored to the 

,. This case presents no question requiring our determination 
whether due process requires only an opportunity for written sub
mission, Of an opportunity both for written submission and orf! 
argl1lIlent, where there are DO factual issues in dispute or where 
the application of the rule of law is not intertwined with factual 
issues. See FCC v. WJR, 3:37 U. S. 265, 275-'1:17 (1949). 

",' ':;, 
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capacities and circumstances of those who are to be 
heard." It is not enough that a welfare recipient may 
present his position to the decision maker in writing 

'" "-
::> 

'" "-
:0 

'" 
::> 
:0 

or secondhand through his caseworker. Written sub-· ::> 

missions are an unrealistic option for most recipients, who 
lack the educational attainment necessary to write effec~ cD 
tively and who cannot obtain professional assistance. '" 

::> 
Moreover, v.Titten submissions do not afford the flexibility . '" 
of oral presentations; they do not permit the recipient to. '" 

". 

mold his argument to the issues the decision maker 
appears to regard as important. Particularly where 
credibility and veracity are at issue, as they must be in 
many termination proceedings, written submissions are 
a wholly unsatisfactorY basis for decision. The second
hand presentation to the decisionmaker by the case-·. 
worker has its own deficiencies; since the caseworker 
usually gathers the facts upon which the charge of in
eligibility rests, the presentation of the recipient's side 
of the controversy cannot safely be left to him. There
fore a recipient must be allowed to state his position 
orally. Informal procedures will suffice; in this con-·· 
text due process does not requJre a particular order of 
proof or mode of offering evidence. Cf. HEW Handbook, 
pt. IV, § 6400 (a). 

In almost every setting where important decisions 
tum on questions of fact, due process requires an ~
tunitr, to confront and cross-examine adverse witnesses; 
E. g., ICC v. Louisville &: N. R. Co., 227 U. S. 88, 
93--94 (1913); Willner v. Committee on Character &: 
Fitnes8, 373 U. S. 96, f03-104 (1963). What we said in 

18 U[TJhe prosecution of an appeal demands a degree of security, 
awareness, tenacity, and ability which few dependent people have." 
Wedemeyer &: Moore, The American Welfare System, 54 Calif. L. 
Rev. 326, 342 (1965). 
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Greene v. McElroy, 360 U. S. 474, 496-497 (l959), is 
particularly pertinent here: 

"Certain principles have remained relatively im
mutable in our jurisprudence. One of these is tha.t 
where governmental action seriously injures an in
dividual, and the reasonableness of the action de
pends on fact findings, the evidence used to prove 
the Government's case must be disclosed to the 
individual so that he has an opportunity to show 
that it is untrue. While tJlis is important in the 
case of documentary evidence, it is even more im
portant where the evidence consists of the testimony 
of individuals whose memory might be faulty or 
who, in fact, might be perjurers or persons motivated 
by malice, vindictiveness, intclerance, prejudice, or 
jealousy. We have formalized these protections in 
the requirements of confrontation and cross-exam
ination. They have ancient roots. They find ex
pression in the Sixth Amendinent . . .. This Court 
has been zealous to protect these rights from erosion. 
It has spoken out not only in criminal cases, ... 
but also in all types of cases where administra- . 
tive ... actions were under scrutiny." 

Welfare recipients must therefore be given an opportunity 
to confront and cross-examine the witnesses relied on 
by the department. 

"The right to be heard would be, in many cases, of 
little avail if it did not comprehend the right to be 
heard by counsel." PoweU v. Alabama, 287 U. S. 45, 
68-69 (1932). We do not say that counsel must be 
provided at the pre-termination hearing, but only that 
the recIpIent must be allowed to retain an attorney 
if he so deslfes. Counsel can' help delineate the issues, 
present the factual contentions in an orderly manner, 
conduct cross-examination, and generally safeguard the 

T 
1 
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interests of the recipient. We do not anticipate that 
this assistance will unduly prolong or otherwise encum
ber the hearing. Evidently HEW has reached the same 
conclusion. See 45 CFR § 205.10, 34 Fed. Reg. 1144 
(1969); 45 CFR § 220,25,34 Fed. Reg. 13595 (1969); 

Finally, the decisionmaker's conclusion' a re
cipient's e' ibilit mu· r rules 
and evidence adduced at the hearing. Ohio Bell Tel. 
Co. v. PUC, 301 U. S. 292 (1937); United States v. 
Abilene &; S. R. Co., 265 U. S. 274, 288-289 (1924). 
To demonstrate compliance with this elementary require
ment, the decision maker should state the reasons ~or 
his determination and indicate the evidence he rehed· 
on, cf. Wichita R. &: Light Co. v. PUC, 260 U. S. 48, 
57-59 (1922), though his statement need not amount to a 
full opinion or even formal findings of fact and con
clusions of law. And, of course, an impartial de
cision maker is essential Cf. In re MurcktSon, 349 U. s. 
133 (1955); Wong Yang Sung v. McGrath, 339 U. S. 33, 
45-46 (1950). We agree with the District Court that 
prior involvement in some aspects of a case will not neces
sarily biii' a welfare official from acting as a decision 
maker. He should not, however, have participated in 
making the determination under review. 

Affirmed. 

[For dissenting opinion of MR. CHIEF JUSTICE BURGER, 

see post, p. 282.] 

[For dissenting opinion of MR. JUSTICE STEWART, see 
post, p. 285.) 

MR. JUSTICE BLACK, dis..oenting. 

In the last half century the United States, along with 
many, perhaps most, other nations of the world, h~ 
moved far toward becoming a welfare state, that IS, 

a nation that for one reason or another taxes its most 
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atHuent people to help support, feed, clothe, and shelter 
its less fortunate citizens. The result is that today more 
than nine million men, women, and children in the United 
States receive some kind of state or federally financed 
public assistance in the iorm of allowances or gratuities, 
generally paid them periodically, usually by the week, 
month, or quarter.' Since these gratuities are paid on 
the basis of need, the list of recipients is not static, and 
some people go off the lists and others are added. from 
time to time. These ever-changing lists put a constant 
administrative burden on government and it certainly 
could not have reasonably anticipated that this burden 
would include the additional procedural expense imposed 
by the Court today. 

The dilemma of the ever-increasing poor in the midst 
of constantly growing affluence presses upon us and must 
inevitably be met within the framework of our demo
cratic coristitutional government, if our system is to 
survive as such. It was largely to escape just such press
i?g eoonomic problems and attendant government repres
sIOn that people from Europe, Asia, and other areas set
tled this country and formed our Nation. Many of those 
settlers had personally suffered from persecutions of 
various kinds and wanted to get away from governments 
that had unrestrained powers to make life miserable for 
their citizens. It was for this reason, or so I believe, 
that on reaching these new lands the early settlers under-

. took to curb their governments by confining their powers 

'This figure includes aU recipients of Old-age Assistance Aid to 
Families with Dependent C'hildren, Aid to the Blind, Aid to the 
Permanently and Totally Disabled, and general 1I&Iista.nce. In 
this case appellants are AFDC and general 889istance recipientS. 
In New York State aloDe there are 951,000 AFDC recipients and 
108,000 on general lISSistance. In the Nation as a whole the com
parable figures are 6,080,000 and 391,000. U. S. Bureau of the 
Census, Statistical Abstract of the United States: 1969 (90th ed.), 
Table 435, p. 297. 
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within written boundaries, which. eventua.lIy became" 
written constitutions.' They wrote their basic charters 
as nearly as men's collective wisdom could do so 8.8 to .' 
proclaim to their people and their officials an empha.tic " 
command that: "Thus far and no farther shall you go; .. 
and where we neither delegate powers to you, nor pro- . 
hibit your exercise of them, we the people are left free.'" 

.. 0 
.. - 0') 

" 

o 
. ~ ., 

'" ~ 

Representatives of the people of the Thirteen Oi'igi~a.l;· 
Colonies spent long, hot months in the summer of 1787' 
in Philadelphia, Pennsylvania, creating a government,of ... 
limited powers. They divided it into three depart. ;; 

.. ".:.;. 0) 

ment&-Legislative, Judicia.l, and Executive. The J.udi~ '" 
cial Department was to have no part whatever in makirig 
any la.ws. In fact proposals looking to vesting some.··· 
power in the Judiciary to take part in the legislative." 
process and veto la.ws were offered, considered, .li.nd· 
rejected by the Constitutional Convention.' In my .• " := 

• The goal of a written constitution with fixed limits on gove~-."·· h 
mental power had long been desired. . Prior to our coloniaJ co~tU~"· 
tioDB, the closest num had come to realizing this goal was the politiC&! " 
movement of the Levellers in England in the 1640's. J; Frank;' 
The Levellers (1955}. In 1647 the Levellerspropoaed the adoption 
or- An Agreement of t.he People which set forth written l~itati~nB . , ... 
on the English Government. This propoaal contained many ofth~ • 
ideas which later were incorporated in the constitutions of ;this' 
Nation. Id., at 13&-147. . .' "i' .' 

S This command is expressed in the Tenth Amendment::C: ;' ; 
"The powers not delegated t() the United States by the Coruitltti,·· .• """" 

tion, nor prohibited by it to the States, are reserved to the stateS' 
respectively, or to t·he people." " <- •. 

• It was proposed thai mem~f!! of the judicial branch woul~ sit . 
on a Council of Revision which would consider legislation a.nd have." 
the power to veto it. This proposal was rejected. J. Elliot, 1 Elliot's 
Debf\tes 100, 1M, 214 (.Journal of the Federal Convention); 395,. 
395 (Yl.tes' Minutes); vol. 5, pp. 151, 164-166, 344-349 (Madison's 
Notes} (Lippincott. ed. 1876). It was also suggested tha.t The· 
Chief Justice would serve as II member of the President's executive. 
council, but t.his proprnml wns similarly rejected. Id., voL 5, pp. 442,' . 
445, 446, 462. 
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judgment there is not one word, ph ra..oe , or oentence 
from the beginning to the end of the Constitution 
from which it can be inferred "hat judges were granted 
any such legislative power. True, ii-I arbury v. Madison, 
1 Cranch 137 (1803), held, and properly, I think, 
that courts must be the final interpreters of the Consti
tution, and I recognize that the holding can provide an 
opportunity to slide imperceptibly into constitutional 
amendment and law making. But when federal judges 
use this judicial power for legislative purposes, I think 
they wander out of their field of vested powers and 
transgress into the area constitutionally assigned to the 
Congress and the people. That is precisely what I 
believe the Court is doing in this case. Hence my 
dissent. 

The more than a million names on the relief rolls in 
New York,' and the more than nine million names on 
the rolls of all the 50 States were not put there at 
random. The names are there because state welfare 
officials believed that those people were eligible for 
assistance. Probably in the officials' haste to make out 
the lists many names were put there erroneously in order 
to alleviate immediate Buffering, and undoubtedly some 
people are drawing relief who are not entitled under 
the law to do so. Doubtless some draw relief checks 
from time to time who know they are not eligible, 
either because they are not actually in need or for 
some other reason. Many of those who thus draw un
deserved gratuities are without sufficient property to 
enable the government to collect back from them any 
money they wrongfully receive. But the Court today 
holds that it would violate the Due Process Clause of 
the Fourteenth Amendment to stop paying those peopre 
weekly or monthly allowances unless the government 
first affords them a full "evidentiary hearing" even 

• See D. I, supra. 

} . 
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though welfare officials are persuaded that the recipients 
are not rightfully entitled to receive a penny under the 
law. In other words, although some recipients might be 
on the lists for payment wholly because of deliberate 
fraud on their part, the Court holds that the government 
is helnless and must continue, until after an evidentiary 
heari~g, to pay money that it does not owe, never h~ 
owed, and never could owe. I do not believe there IS 
any provision in our Constitution that shou!d thus p~a
lyze the government's efforts to protect Itself agamst 
making payments to people who are not entitled to them. 

Particularly do I not think that the Fourteenth 
Amendment should be given such an unnecessarily broad 
construction. That Amendment came into being pri
marily to protect Negroes from discrimination, and while 
some of its language can and does protect others, all 
know that the chief purpose behind it was to protect 
ex-slaves. Cf. Adamson v. California, 332 U. S. 46, 71-
72, and u. 5 (1947) (dissenting opinion). The Cou~, 
however, relies upon the Fourteenth Amendment and III 

effect says that failure of the government to pay a pr~m
ised charitable instalment to an individual deprlVes 
that individual of his own property, in violation of the 
Due Process Clause of the Fourteenth Amendment. It 
somewhat strains credulity to say that the government's 
promise of charity to an individual is property belonging. 
to that individual when the government denies that the 
individual is honestly entitled to receive such a payment. 

I would have little, if any, objection to the majority's 
decision in this case if it were written as the report of the 
House Committee on Education and Labor, but as an 
opinion ostensibly resting on the language of the C:On-
stitution I find it woefully deficient. Once the verbIage 
is pared away it is obvious that this Court today adopts 
the views of the District Court "that to cut off a welfare 
recipient in the face of ... 'brutal need' without a prior 
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hearing of some sort is unconscionable," and therefore, 
says the Court, unconstitutional. The majority reaches 
this result by a. process of weighing "the recipier.t:s inter
est in avoiding" the termination of welfare benefits 
against "the government.al interest in summary adjudica
tion." Ante. at 263. Today's balancing act requires a 
"pre-termination evidentiary hearing," yet there is noth
ing that indicates what tomorrow's balance will be. 
Although the ma.jority attempts to bolster its decision 
with limited quotations from prior cases, it is obvious 
that today's result does not depend on the language of 
the Constitution itself or the principles of other deci
sions, but solely on the collective judgment of the ma
jority as to what would be a fair and humane procedure 
in this case. 

This decision is thus only another variant of the view 
often expressed by some members of this Court that the 
Due Process Clause forbids any conduct that a majority 
of the Court believes "unfair," "indecent," or "shocking 
to their consciences." See, e. g., Rochin v. California, 342 
U. S. HiS. 172 (1952). Neither these words nor any 
like them appear anywhere in tlle Due Process Clause. 
If they did, they would leave the majority of Justices 
free to hold any conduct ullconstitutional that they 
should conclude on their own to be unfair or shock
ing to them.' Had the drafters of the Due Process Clause 
meant to leave judges such ambulatory power to declare 

G I am aware that some feel that the process employed in reaching 
today's decision is not dependent on the individual views of the 
Justices involved, but is 3. mere objective search for the "collective 
conscience of mankind," but in my view that description is only a 
euphemism for an individual's judgment. Judges are as human as 
anyone and as likely as others to see the world through their own 
eyes and find the "collective conscience" remarkably similar to lhei~ 
own. Cf. Grislrold v. Connecticut, 381 U. S. 479, 518-519 (1965) 
(BLACK. J., di~senting); Sniadach v. Family Finance Corp., 395 
U. S. :337, 350-351 (1969) (BLACK, J., dissenting). 
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laws unconstitutional, the chief value of a written consti~ • 
tution, as the Founders saw it, would have been lost. In 
fact, if that view of due process is correct, the Due Process 
Clause could easily swailow up all other parts of the 
Constitution. And truly the Constitution would a.lways 
be "what ~he judges say it is" at a given moment, not 
what the Founders wrote into the document.' A writ~ 
ten constitutioll, designed to guarantee protection against 
governmental abuses, including those of judges, must 
have ""Titten standards that mean something definite and 
have an explicit content. I regret very much to be 
compelled to say that the Court today makes a drastic 
and dangerous departure from a Constitution written 
to control and limit the government and the judges and· 
moves toward a constitution designed to be no more and 
no less tha.n what the judges of a particular social and 
economic philosophy declare on the one hand to be fair 
or on the other hand to be shocking and unconscionable .. 

The procedure required today as Ii matter of consti,. 
tutional law finds no precedent in our legal system. 
Reduced to its simplest terms, the problem in this case 
is similar to that frequently encountered when two par
ties have an ongoing legal relationship that requires 
one party to make periodic payments to the other. Often· 
the situation arises where the party "owing" the money· 
stops paying it and justifies his conduct by arguing that 
the recipient is not legally entitled to payment. The 
recipient can, of course, disagree and go to court to com
pel payment. But I know of no situation in our legal· 
system in which the person alleged to owe money to 

'To realize how uncertain a standard of "fundamental fairness"· 
would be, one has only to reflect for a momenl on the Jl9ssible 
disagreement if the "fnirness" of the procedure in this case were 
propounded to the head of the National Welfare Rights Organiza· 
tion, the president of t he national Chamber of Commerce, and the 
cha.irma.n of the John Birch Society. 
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another is required by law to continue making payments 
to a judgment-proof claimant without the benefit of any 
security or bond to insure that these payments can be 
recovered if he wins his legal argument. Yet today's 
decision in no way obligates the welfare recipient to pay 
badk any benefits wrongfully received during the pre
tennination evidentiary hearings or post any bond, and 
in all "fairness" it could not do so. These recipients are 
by definition too poor to post a bond or to repay the 
benefits that, as the majority assumes, must be spent 
as received to insure survival. 

The Court apparently feels that this decision will 
benefit the poor and needy. In my judgment the even
tual result will be just the opposite. While today's 
decision requires only an administrative, evidentiary 
hearing, the inevitable logic of the approach taken will 
lead to constitutionally imposed. time-consuming delays 
of a full adversary process of administrative and judicial 
review. In the next case the welfare recipients are 
bound to argue that cutting off benefits before judicial 
review of the agency's decision is also a denial of due 
pr~ss. Since, by hypothesis, termination of aid at that 
point may still "deprive an eligible recipient of the very 
means by which to live while he waits," ante, at 264, 
I would be surprised if the weighing process did not 
compel the conclusion that termination without full judi
cial review would be unconscionable. After all, at each 
step, as the majority seems to feel, the issue is only one 
of weighing the government's pocketbook against the 
actual survival of the recipient, and surely that balance 
must always tip in favor of the individual. Similarly 
today's decision requires only the opportunity to have the 
benefit of counsel at the administrative hearing, but it 
is difficult to believe that the same reasoning process 
would not require the appointment of counsel, for other
wise the right to counsel is a meaningless one since these 
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people are too poor to hire their own advocates. Cf;. 
Gideon v. Wainwright, 372 U. S. 335, 344 (1963). Thus· 
the end result of today's decision may well be that the. . .. 
government, once it decides to give welfare benefits, 
cannot reverse that decision until the recipient has had 
the benefits of full administrative and judicial review,· 
including, of course, the opportunity to present his case·. . 
to this Court. Since this process will usually entail a: ..... 
delay of several years, the inevitable result of such a con.' .: . 
stitutionally imposed burden will be that the government :.~ ... 
will not put a claimant on the rolls initially until it has • 
made an exhaustive investigation to determine his eligi-'.· 
bility. While this Court will perhaps have insured that 
no needy person will be taken off the rolls without a full .. 
"due process" proceeding, it will also have insured that·· 
many will never get on the rolls, or at least that they will 
remain destitute during the lengthy proceedings followed .... 
to determine initial eligibility. . 

For the foregoing reasons I dissent from the Court's: . 
holding. The operation ofa welfare state is a new. 
experiment for our Na.tion. For this reason, among' 
others. I feel that new experiments in ca.rrying out a ... : 
welfar~ program should not be frozen into our constitu- •. : . 
tional structure. They should be left, as are other legi~·· . 
lative determina.tions, to the Congress and the legisla~:; 
tures that the people elect to make our laws. .: ' .. 
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SHAPIRO, COMMISSIONER OF WELFARE OF 
CONNECTICUT v. THOMPSON. 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR TlnJ 

DISTRICT OF CONNECTlOUT. . 
No.9. Argued May I, 1968.-Reargued October 23-24, 100'a.:":" 

Decided April 21, 1969.* 

These appeals are from deeitrions of tJuee..judp Distmt Olurts 
holding unconstitutional Connectiout, Pennsylvania, or Districi of 
Columbia statutory provisions whieh deny, weltare assistance to 
persons who are residents and meet oJl other ~lIgt"bility requi~~ 
menta except that they have not resided within the jurisdictiinl 
for at least a year immedlatl!ly prec:eding their applica.tionsfor 
aasislance. Appellees' main cOntention on' reR!i1IIIIent is the.t the 
prohibition of benefits to residents of lees than one year creates 
a classificatillll which constitutes an invidious discrimination deny
ing them equal protection or the laws. Appenants argue that 
the waiting period is needed to' presiJi've ,the fiew int~rity M 
their pnblic 888istance PtoKrarDB, a8 pereons who requite We[flii'e 
assistance during. their first year of residence are likely to beeome 
continuing burdens on welfare progrmns. Appellants also seek 
to justify: the clase!ficatlon as a penniSBjble attempt to discourags 
indigents froni entering. Ii Sta.te solely to obtsin larger benefits, 
and to distinguish between new and old residents on the basis 
of the tax contributions' they have made to the community. Cer
tain appellants rely in addition on the following administrative 
and related governmental objectives: facilit&ting the planning of 
weUare budgets, providing an objective test of residency. mini
mizing the opportunity for reeipients fraudulently to receive 
payments from ITIOre than one jurisdiction, and encouraging early 
entry of new residents into the labor force. Connecticut and 
Pennsylvania also argue tbat Congress approved the imp08ition 
of the one-year requirement in § 402 (b) of tbe Social Security 
Act, Held: 

"Together with No. 33, WOIhingtan d aI. v. ugr(J1lt et al. on, 
appeal from the United States District Court for the District or 
Columbia, argued May I, 1968, and No. 34, RefITUJlds et at v. 
Smith et aI,. on appeal from the United Ststes District Court for 
the Eastern Distric~ of Pennsylvania, argued May 1-2, 1968, both 
reargued on October 23-24, 1968. 

tlis 
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1. The iltltut6tY prohibition b1 'belie6\! to reiJidentil of less than 
a year creates a classifiUtitld l'i'hieh deIi~equlli bromltron'or the 
lAws because the Interestll ~lIegedly s<etved by tM eiailrificatioD 
either may not eOrlstitiltitliilllly be pl'Ol'noted by goVemfuent or are 
not compelling gOvernmental ilit.ereetS: p, 621. . 

2. Since the Constitution guann~' the 'right of inrerstate 
lJIovement, the purpose of deterrins the mlgratiOD of indigents 
'iDth Ii. State iii ih\})etmisMbie' MId 'eaniillt serve to justify the C\8ssi
firatlon created bytheorie-year w&itihg Period. Pp. 621)-63l. 

3. A SULte may '" !!lore trY to ferml'lM thOae iIIdigents who 
seek heher, welfare payments than i$ !oilY tty t.d fence out in-
digentsgenerally. ,Pp. 631--002. " 

. ,": Thir! classililBti!lll may not ,lie sustained, as III attempt to 
disiinlUish between new and old residents on the basis of the 
eontn'butio'n th~y' lm~ Made 'jb 'tIietlOllilllUnity thi'O. t~ pay
Iilent of ~ be«faU!le t.l1i! EqUM pro~~iOll Ctaillie prohibits thil 
SlAW fm apportwllinS beile~tsor' tiervltes on the basis of the 
-paM tAl OOIitributiOllli' of· its eitizem. "Pp. ~.1 ' "',,; 

:. 5. In· IllClvinl fIOlll Jurisdiction to ~rii!d.ictio~, .__ nre 
exereisiR'a constitutional right, and any c1assilieation wbich penal
,irealbe, elIEre~ I,!f,iha~ ~ht, ~~: abQ~ ~o be ~cessary ~ 
pr6niote ,a. cMilpelli~ RoVeJ1lillent81 inter'el!t, is uncilDstitutiolial. 
P. lI!Iil. ," . ", '"j ,'", , 

6. Appt4l~1s. do do~ ase aDd ba~ ~o Ileed to \1*' tim one-~r 
requinment for.the administrati-.:e ~ governmental purposes 1ilII
gest.ed, and, UDderthestallda.rd of, a. ,4JMllpelli1If state interest. 
thai requireln~nt OIear'ly Violates the '~ual Protection Oauae. 
pp,~", I'" ' ,_, 

, 7.era,tiIID·'w:(~f if the '96IW !l!euriWi\ct ~ 'Jtot~de; 
the wRitiJlc-p6rioil Jl!fiUlriIlndlttai i~tiOIIIW, pp. 638-641. 

(&) 'That seetitlO '~,l\Ij ,.'~WItft 'aJ1proVll, rn'tllllliess pre
scribe, a OII~' ,,"" iD,d Iti legislati~ history reveale 
that Congress' puip t' .t@Hf!1~ han1shipa nsillting from 
exCEllBive residence, . , ". ,/lot to approve or prescribe 
any waiting period. . , . 

(b) A';.ming, g,:g~,'~t &ng1'l!ll8 did approve the use 
of II one-year waiting Perlod,it is t'IIl! ftSPonsive ~ legisl9.tioil 
and Dot § 402 (b) which infringes COIlIItitutioDal rights. P. 641 . 

(c) If the OOnatitutioaality of § 402 (b) wers at issue, that 
prevision, insofar as i~ permits the one-year waitina; period, would 
be UDoonstirutiooal, as Congress may not authorise the States to 
viMate the Eq1Ui1 Prob!Iltion ClauSe, P. 1Ut. 
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8. The waiting-period requirement in the District of Columbia. 
Code, adopted by Con~resa a5 an exercise of federal power, is an 
unconstitutional discrimination which violates the Due Process 
Clause of t,he Fifth Amendment. Pp. 641-642. 

No.9, 270 F. Supp. 331; No. 33, 279 F. Supp. 22; and No. 34, 277 
F. Supp. 65, affirmed. 

Fraw J. MacGregor, Assistant Attorney General of 
Connecticut, argued the cause for appellant in No. 9 
on the original argument and on the reargument. With 
him on the brief on the original argument was Robert K. 
Killian, Attorney General. Richard W. Bartan. argUed 
the cause for appellants in No. 33 orr the origirial argu
ment and on the reargument. With him on the brief 
on the original argument' were Charles T. Duncan and 
Hubert B. Pair. William C. Sennett, Attorney General 
of Pennsylvania, argued the cause for appellants in No. 
34 on the original argument and on the reargument. 
With him on the brief on the reargument WIIS Edgar R. 
Casper, Deputy Attorney General, and on the original 
argument wer~ Mr. Casper and Edward Friedman. 

Archibald Cox argued the cause for appellees in all 
three cases on the reargument. With hirrion the brief 
were Peter S. Smith and HOward Lemick. Brian L. 
Hollander argued the ca.use pro hac vice for appellee in 
No.9 on the original argument. With him on the brief 
were Norman Dorlen: and William D. GraluJm.· Mr. 
Smith! argued the cause fcir appellees in No. 33 on the 
original· argument. With him on the brief were loell. 
Ram!!,; Jonathan Weis8, and Jotieph F. Dugan. Thomas 
K. Gilkool argued the cause pro hac Vice for appellees in 
No. 34 on the original argument. With him on the brief 
were Harvey N. Schm.idt, Paul Bender, and Mr. Le&nick: 

Loma Lawhead WiUiama, Special ABllistant Attorney 
General, argued the cause .for the State of Iowa 88 

amicu8 curiae in support of appellan~ in all three caees 
on the original argument and on the reargument. With 
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her on the briefs on the original argument was Richard C. 
'Turner, Attorney General. 

. SHefs of amici curiae in support of appellant in No.9 
were filed by David P. Bucks(JIl, Attorney General, and 
Ruth M. Ferrell, Deputy Attorney General, for the State 
of Dela;wate; by William B. &roe, Attorney General 
Winifred A. Dunton, Assistant Attorney General, and 
Charles ~. Lo.1,H!man for, th~ State of Ohio; by Crawford 
C. Marttn, Attorney General, Nola White, First Assistant 
Attorney General, A. J. Cilrubbi, Jr., ''Executive Assistant 
Attorney ~eneral, and I. C. Daw, John Reeve8 and Pat 
Bailey, Assjsta~t' Atiorneys General, for the'Stattt. of 
T~as; and by Thomas C. Lynch, Attorney General, and. 
Elwbeth Palmer, Deputy Attorney General, for the 
State of California. 

·Briefs of ~mici curiae in. ~upport of appellee in No.9 
w~re filed. b~ Arthur.L. Schiff for Bexar C',ounty Legal 
Ald. AssocIatIOn; by Eugene M. SWMl1t for the Legal Aid 
SOCIety of Alameda CoUnty; and by A. L. Wirin, Fred 
Okfat'Ul, lAurence R. Sperber,. and .Melvin L; Wttlf for 
the American .civil, .Liberties Union et. at . Brief of 
amicus curiae in support Of~pPEllIeeldn No. 33 was fiied 
by John F. Nagle for the National Federation of the 
~lind. Briefs of amici curiae in support of appellees 
III all three cases were filed by J. Lee Rankin and Stanley 

Bf.IC~bau1l'/,. f. or ..... tiJJ.'~; .... "O.·ii1l.' .... ~fj' .•...• r .. N .. ~w Y.i>rk; bY.JOseph B. Robison.~ Carll>8}sr~!f., .~t,P,ctchliii for the Ameri-
can J eWlsh Congr~ e ; '. ,P>y, Charles L. H ellma.n 
and Leah Marks for1b~i '., . ., on Social Welfare Policy 
and Law et al . . ... 

Ma. JUSTICE BRENNAN delivered the opinion of the 
Court. 

These three appeals were restored to the calendar for 
rea.rgumen~ . 392 U. S. 920 (1968). Each is an appeal 
from a decISIon of a three-judge District Court holding 
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unconstitutional a. State or District of Columbia. statutory 
provision which denies welfare sssistance to residents of 
the State or District who have not resided within their 
jurisdictions for at least one yeAr immediately preced~ 
their applications for such I!B6i!!tance.' We affirm the 
judgments of the District Courts in the three caaea. 

I. 
In No.9, the Connecticut WeUare Department in

voked § 17-2d of the Connecticut General Statutes' to 

1 Accord: Robertso~ v. Ott, 284 F. Supp. 135 (D. C. M888. 

1968); Johnson v. Robimon, Civil No. 67-1883 (0. C. N. D. In., 
Feb. 20, 1968) ; Ramos v. Health lind Social8ertJicu Bd. 276 F. Bupp. 
474 (D. C. E. D. Wis. L967); Green v. Dept. of Pub. Welfare, 270 
F. Supp. 173 (D. C. Del. 1967). Contra: WG(/gomr v. Rosenn, 
286 F. Supp. 275 (D. C. M. D. Pa. 1968) j see also People u rei. 
Heydtmreieh v. LYOflll, 374 III 557,30 N. E. 2d 46 (19«1). 

All but one of the appellees herein applied fDr aaistance under 
the Aid to Fomilies with Dependent Children (AFDC) PI'Oll'lllD 
which was established hy the Social Security Act of 1935. 49 Stat. 
(127, as lIlIlended, 42 U. S. C. §§ 601-609. The program providee 
partial federal funding Df state assistance pl&ns which mee' certain 
specifications. One appellee applied for Aid to the Permanently aild 
TotsJly Disabled which 'is also jointlY funded by the States and the 
Federal Government. ~ U. S. C. §§ 1351-1355. 

• Conn. Gen. Stat. Rev. § 17-2d (1965 Bupp.) , now § 17-2e, 
provides: 

"When lilly peraon comea into this state without visible means of 
RUpport for the iIDlllediate future and applies for aid to dependent 
children under chapter 301 or general assistance under P&rt I of 
chapter 308 within one year from his arrival, such person shaD 
be eligible only for temporary aid Dr care until &rnngements are 
made for h~q return, provided ineligibility for aid to dependent 
children ehs.ll 00\ continue beyond the maximum federal residence 
requirement." . 
An exception is made for those persons who rome to Comiecticut 
with a bona fide job oI£er or are self-8llpponing upon arrival in the 
State aod for three months thereafter. 1 Conn. Welfare Manual, 
c. n, §§ 219.1-219.2 (1966). 
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deny the Application of appellee Vivian Marie Thompson 
for assistance under the program fOr Aid to FarriiJies with 
Dependent Children (AFDC). She W88& 19.:year-old 
unwed mother' of one child and pregnant with her second 
child when she changed lier rei!idence in June 1966 from 
Dorchester, Me.ssacbueetts, to Hartford, Connecticut, to 
live wiUl her mother, a Hartford resident .. Sh" moved 
to oor own' apartment in Hanford in August 1966, when 
her. mather was no longer able to suppott her and her 
infant Son. Becaulle of her pregnancy'; slie viM una.ble 
to work or enter 8'work training prdgram. Hei' appli
Mtion for AFDC .allSistaiiee, filed in Augti~, Willi' denied 
in November IIllely on the groundthat,as required by 
§ 17-2d, she had not;lived in .the Sf.!I,te lor a yeat' before 
her application was fileel.She' brought this action in 
the DiStrict Court for the Disttidt of eonnecticut where 
a three-judge court, one judge'diSBenting, declared § 17-
2d' uneonstitutionaI., 270 F" Supp. 331 (1967).. The 
majority held that the 'waiting~period requirement is 
uncbnstitutional because ,it "has 8 chiUing effect'on the 
right to travel",fd.~ at 336. The majority also held 
that the provision was a violation of the'Equal Protection 
Clause of the Fourteenth Amendment because the denial 
of relief to thoSe n!aident in the State for less than a year 
is not b~ed on any permitliible plll'JlOl!e butiil solely de
signed, all "ConneCticut ltatesiQQit8 fra.nkly," "to protect 
its fisc by discouragiD. ~D~ qf those who come needing 
relief." Id., at ~~;~.' .. ~~ted probable jurisdiction. 
389 U. S. 1032 (19~t'iJ111')I~~ . ,.' I. 

In No. 33, there aref~Jlr,.ppenees. Three of them
appellees Harrell, Brown,.·a.nd Legrant-applied for and 
were denied AFDC aid. The fourth, appellee Barley, 
applied for and w8.11 denied benefits under the program 
for Aid to the Perm&neritly and Tdi8.!ly Disabled. The 
denial in each ca.se was on the ground that the applicant 
had not resided in the District of Columbia for one year 
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immediately preceding the filing of her application, 88 

required by § 3--203 of the District of Columbia Code.' 
Appellee Minnie Harrell, now deceased, had moved 

with her three children from New York to Washington in 
September 1966. She suffered from cancer a.nd moved to 
be near members of her family who lived in Washington. 

Appellee Barley, a former resident of the District of 
Columbia, returned to the District in MJU'ch 1941 and 
was committed a month later t{) St. Elizabeths Hespital 
as mentally ill. She has remained in that hospite.l ever 
since. She was deemed eligible for release in 1965 
and a plan was made to· transfer her from the hospitai 
to 8. foster home. The plan depended, however, upon 
Mrs. Barley's obtaining welfare assista.nce for her support. 
Her application for assistance under the program for Aid 
to the Permanently and Totally Disabled was denied be
cause her time spent in the hospital did not count in 
determining compliance with the one-year requirement. 

Appellee Brown lived with her mother and two of her 
three children in Fort Smith, ArkanS88. Her third child 
was living with appellee Brown's father in the District 
of C'Allumbia.. When her mother moved from Fort Smith 

. to Oklahoma, appellee Brown, in February 1966, returned 
to the District of Columbia where she had lived as a . 
child. Her application for AFDC assistance W8.8 ap
proved insofar as it sought assistance for the child who 

: D.~. Codl' Aun. § a-203 (1967) provides: . 
. ~blic 8S8istance shall be .awarded to or on behalf of any needy 
~dlV1~uaI whoeithet (a) bas l'Il8ided in the District.for one.year 
munedlstely preceding t!le date of filing bis application for such 
assistance; or (b) who WBS born within one year immediately pre-: 
ceding the application for such &KI, if the parent or other relative 
with whom the child is living hBS resided in the District for one year 
immediately preceding the birth; or (c) is otherwise within one of 
the categories of public assistance established by this chapter." 
See D. C. Handbook of Pub. Assistance Policies and Procedures, 
HPA-2, EL 9.l, I, III (1966) (hereinafter cited as D. C. Handbook). 
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had lived in the District with her father but w88 denied 
to the extent it BOUght assistance for the two other 
children. 

Appellee Legrant moved with her two children from 
South Carolina to the District of Columbia in March 
1967 after the death of her mother. She planned to live 
with a sister and brother in Washington. She was preg
nant and in ill health when she applied for: and was 
denied AFDC assistance in July 1967. .. ; 
. The severe.l cases. were consolidated for t~ial, and a 

three-judge District .C9urt· W8.8 convened.' :rIte court, 
one judge di88epting, held § 3-203 unconstitutional. 279 
F. Supp. 22 (1967). The majority rested its decision on 
the ground that the one-year' requirement W8.8 unconsti
tutional 8.8 a denial of the. right to equal protection 
secured by the Due Process Clause of the Fifth Amend
ment. We not~d probable jurisdiction. 390 U. S. 940 
(1968). 

In No. 34, there are two appellees, Smith ~nd Foster, 
who were denied AFDC aic! Ol,l. the sole ground tha.t they 
had not been residents of Pennsylvania for Ii. year prior 
to their applications as required by § 432 (6) of the 

• In Ex parte Cogdell, 342 u. S. 163 (1951), this Cohn remanded 
to. the Court ol.Ap]lea/s for the District of Columbia Circuit to deter
mine whether 2s U. S. G. §~2, reillIiring a three-judge court when 
the constitutions.lity ot.~ ~~tof;~*eS8iB challenged,applied to 
Acts of Cong,resa pe~,~.~~IefftU~~~pistrictof Columbia" Tbe 

case WIIB mOOted. bel.D~.'.·.:!# .. ~~. .' 0. 1Ji!Jiti., i~1l haa nev. er been expressly 
I1l8Olved. However, iii !, I ... iJiJ;ker, 348 U. S. 26 (1954i, 
this Court heard an al>-.. .. ~~jlidge court iii a case involv-
iIlg the constitutiorullM ilr i·; , of Colun'lbla statute. More
over, three-judge diStrict e~brts 1 in tJie District of C<Jlfunhia have 
contill1ied to hear casi!s involving such stIl.tUte8. See, e. g" Hobson 
v, Homefl, 265 F. Supp.902 (1967). Seetion 2282 requires a three
judge court to hear a challenge to the consti tiltionality of "any 
Act ot Congress." (EmphaSis Supplied.) We see no reason to 
!llake an exception for Acts of Congress perta.ining to the District 
of Columbia. 
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Pennsylvania. Welfare Code.' Appellee Smith and her 
five minor children moved in December 1966 from Dela
ware to Philadelphia, Pennsylv&nia, where her father 
lived. Her father supported her and her children for 
several months until he lost his job. Appellee then 
applied for AFDC assistance and had received two checks 
when the aid was terminated. Appellee Foster, after 
living in Pennsylvania from 1953 to 1965, had moved with 
her four children to South Carolina to care for her grand
father and invalid grandmother and had returned to 
Pennsylvania in 1967. A three-judge District Court for 
the Eastern District of Pennsylvania, one judge dissent
ing, declared § 432 (6) unconstitutional. 277 F. Supp. 65 
(1967). 'rhe majority held that the classification !!stab
lished by the waiting-period requirement is "without 
rational basis and without legitimate purpose or function" 
and therefore a violation of the Equal Protection Clause. 
Id., at 67. The majority noted further that if the 
purpose of the statute was "to erect a barrier against 
the movement of indigent persons into the State or to 

·Pa. Stat., Tit. 62, § 432 (6) (1968). See also Pa. Pub. Assist
ance Manusl §§ 3100-3151 (1962). Section 432 (6) provides: . 

"Assistance may be granted only to or in behalf of a person resid
ing in Pennsylvania who (i) has resided therein for at least one year 
immediately preceding the date of appliCation; (ii) last resided in 
a state which, by law, regulation or reciprocal agreement with 
PelUJ8ylvania, grants public 888istance to or in behalf of a person 
who has resided in such state for 1f!E8 than one year; (iii) is a 
married woman residing with a husband who meets the requiremen1 
prescribed in subclause (i) or (ii) of this clause; or (iv) is a child 
less than one year of age whose parent, or relatiye with whom he 
is residing, meets the requirement prescribed in subclause (i), (ii) 
or (iii) of this clause or resided in Pennsylvania for at least one year 
immediately preceding the child's birth. Needy persons who do not 
meet any of the requirements stated in this clause and who are 
transients or without residence in any state, may be granted _iat
ance in accordance with rules, regulations, and standards established 
by the de:partm.en'-" 
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effect their prompt departure after they have gotten 
there," it would be "patently improper and its imple
mentation plainly impermissible.~' !d., at 67-68. We 
noted probable jurisdiction. 390 U. S. 940 (1968). 

II. 
There is no dispute that the effect of the waiting~ 

period requirement in each case is to create two classes 
of needy resident families jOdist,ingnisbehle from each 
other except that one is com Be of resid ave 
resi e a year or more, and the second of resident!! who 
have resided less than a year. in the jurisdiction. On 
the basis of this sole difference the first class is granted 
and the second class is denied welfare aid upon which 
may depend the ability of the families to obtain the very 
means to subsist-food, shelter, and other necessities of 
life. In each case, the District Court found that appel
lees met the test for residence in their jurisdictions, as 
well as all other eligibility requirements except the re
quirement of residence for a full year prior to their 
applications. On reargument, appellees' central conten
tion is that the statutory prohibition of benefits to resi
dents of less than a year creates a classification which 
constitutes an invidious discrimination denying them 
equal protection of the laws.6 We agree. The interests 
which appellants assert are promoted by the classification 
either may not constitutionally be promoted by govern
ment or are not compelling governmental interests. 

IlL 
Primarily, appellants justify the waiting-period require

ment as a protective device to preserve the fiscal integrity 
of state public assistance programs. It is 8..oserted that 
people who require welfare assistance during their first 

• This constitutional challenge c.annot be lIIlswered by the argument 
that public 888islance benefits are a "privilege" and not a "right." 
See Sherbert v. Verner,374 U. S. 398, 404 (1963). 
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year of residence in a S~ate are likely to become continu
ing burdens on state welfare programs. Therefore, the 
argument runs, if such people can be deterred from enter
ing the jurisdiction by denying them welfare benefits 
during the first year, state programs to assist long-time 
residents will not be impaired by a substantial influx of 
indigent newcomers.' 

There is weighty evidence that exclusion from the 
jurisdiction of the poor who need or may need relief was 
the speCific. objectIve of these provIsions .. In the Con
gress, sponsors of federal legislation to eliminate all 
residence requirements have been consistently opposed 
by representatives of state and local welfare agencies 
who have stressed the fears of the States that elimina
tion of the requirements would result in a heavy influx 
of individuals into States providing the most generous 
benefits. See, e. g., Hearings on H. R. 10032 before 
the House Committee on Ways and MeaDS, 87th Cong., 
2d Sess .. 309-310, 644 (1962); Hearings ooH. R. 6000 
before the Senate Committee on Finance, Slst Cong., 

1 The waiting-period requirement has its antecedents in laws prev
alent in Engiana and the America.n Colonies centuries ago which 
permitted the ejection of individuals and families if 100M authorities 
thought they mighl become public charges. For example, the pre
amble of the English Law of Settlement and Removal of 1662 ex
pressly recited tbe concern, also said to justify the three statutes 
bdore us, that Inrge numbers of the poor were moving to parishes 
where more liberal relief policies were in effect. See generally Coli, 
Perspectives in Public Welfare; The English Heritage, 4 Welfare 
in Review, N'o. 3, p. 1 (1966). The 1662 law and the earlier Eliza
bethan Poor Luw of 1601 were the models adopted by Ule American 
Colonies. Newcomers to a city, town, or county who might becOltJe 
public charges were "warned out" or "passed on" to the next locality. 
Initially, the funds for welfare pa:l'ments were raised by local taxes, 
and Ule controversy as to responsibility for pariicular indigents 
W:lS between localities in the same State. As State&-first alone and 
then with federal grantl!-assumed the major respoll8ibility, the 
contest of i1onresponsibility became interstate. 
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2d Sess~, 324f..327 (1950). The sponsor of the Connecti
cut requirement said in its support: "I doubt that Con- . 
necticut can and should continue to allow unlimited 

. migration into the 9tate on the basis of offering instant· 
money and permanent income to all who can make 
their way to the state regardless of their ability to 
contribute to the economy." H. B. 82, Connecticut 
General Assembly House Proceedings, Februiu-y Special 
Session, 1965, Vol. II, pt. 7, p. 3504. In Pennsylvania, 
shortly after the enactment of the one-year require~ent, 
the Attorney General issued an opiniQn construing the 
one-year requirement strictly because "[a]ny other con
clusion would tend to attract the dependents of other 
states to our Commonwealth." 1937-1938 Official Opin
ions of the Attorney General, No. 240, p. 110. In the 
District of Columbia case, -the constitutionality of 
§ 3-2Q.3 was frankly defended in the District Court and· 
in this Court on the ground that it is designed to protect 
the jurisdiction from an influx of-persons seeking more 
generous public assistance than might be available 
elsewhere. . 

We do not doubt that the one-year waiting-period 
device is well suited to discourage the inliux of poor 
families in need of assistance. An indigent ·;\tho desires to 
migrate, resettle, find II new job, and start a new life will . 
doubtless hesitate if he knows that he milst risk making 
the move without the possibility of falling back on state . 
welfare assistance during his first year of residence, when 
his need may be most acute. But the purpose of inhib
iting migration by needy 'persons into the State is 
constitutionally impermissible. 

This Court long ago recognized that the nature of our 
Federal Union and our constiJutional concepts of per
sonal liberty unite to re uire that all citizens be free to 
trave rough out the length and breadth of our land 
uninhlmted by statutes, rules, or. regulations which 
unliiu;ona ly burden or restrict this movement That 
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proposition was early stated by Chief Justice Taney in 
the Passenger Cases, 7 How. 283, 492 (1849): 

"for all the great purposes for which the Federal 
government was formed. we are one people, with 
one common country. We are all citizens of the 
United States; and, as members of the same com· 
munity, must ·have the right to pass and repass 
through every part of it without interruption, as 
freely as in our own States." 

We have no occasion to ascribe the source of this right 
to travel interstate to a particular constitutional pro· 
vision.' It suffices that, as MR. JUSTICE STEWART said 
for the Cour~ in United States v. Gue8t, 383 U. S. 745, 
757-758 (1966): . 

"The constitutional right to travel from one State to 
another ... occupies a position fundamental to 
the concept of our Federal Union. It is a right 
that has been firmly established and repeatedly 
recognized. 

" ... [T]he right finds no explicit mention in the 
Constitution. The reason, it has been suggested, is 

• In Corfield v. Coryell, 6 F. Cas. 546, 552 (No. 3230) (C. C. E. D. 
Pa. 1825), Paul v. Virginia, 8 Wall. 168, 180 (1869), and Ward v. 
Maryland, 12 Wall. 418, 430 (1871), the right te tmvel in~rsta~ was 
grounded upon the Privileges and Immunities Clause of Art. IV, § 2. 
See also SlClU{lhter-House Ca:(l$, 16 Wall. 36, 79 (1873) j Twining v. 
New Jersey, 211 U. S. 78, 97 (1908). In Edu:arciJ v. California, 314 
U. S. 160, 181, 183-185 (1941) (DOUGLAS and Ja'ckson, JJ., eonCIJr
ring), and TU'iniTIiJ v. N /ruJ Jeney, supra, reliance was placed on the 
Privileges nnd Immunities Clause of the Fou~nth Amendment. 
See also Crandall v. Nevada, 6 Wall. 35 (1868). In Edwards v. 
California, supra, and the Passenger Casu, 7 How. 283 (1849), 
fI Commerce Clause approach was employed. . • 

See also Kent v. Dullea, 357 U. S. 116, 125 (1958) j Aptheker v. 
Secretary of State, 378 U. S. 500, 505-506 (1964) j Zemel v.Rusk. 
381 U. S. 1, 14 (1965), where the freedom of Americans to travel 
outside the country was grounded upon the Due ProcCl'S C1suae of 
the Fifth Amendment. 
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that a right so elementary was conceived from the 
beginning to be a necessary concomitant of the· 
stronger Union the C()nstitution crea.ted. In any 
event, freedom to travel throughout the United 
States has long been recognized as a basic right under 

the Constitution." 

Thus, ~he purpose of deterring the in·migration of 
indigents cannot serve as justification for the classifi
cation created by the one·year waiting period, since 
that purpose is constitutionally impermissible .. If a law 
has "no other purpose . . . than to chill the assertion 
of constitutiona.l nghts by enalizing those who choose 
to exercise them, then it [is] patently unconstitutional." 
United States v. Jackson, 390 U. S. 570, 581 '(1968). 

Alternatively, appellants argue that even if it is im
permissible for a State to attempt to deter the entry of 
all indigents, [he challenged classification may be justified 
as 8 permissible state attempt to ~sco~r~ ~ose in
digents Who would enter the State eoUv'=Cn Jarger 
bene e . observe first that none of the statutes 
beforeus is tailored to serve that ob' ective. Rather, the 
class 0 arred newcomers is all-inclusive, lumping the 
great ma.jority who come to the State for other purposes 
with those who come for the sole purpose of collecting 
higher benefits. In actual opera.tion, therefore, the three 
statutes enact what in effect are nonrebuttable presump
tions that every applicant for assistance in his first year 
of residence came to the jurisdiction solely to obtain 
higher benefits. Nothing whatever in any of these rec
ords supplies any basis in fact for such a presumption. 

More fundamentally, a State may no more try to fence 
out those indigents wbo seek higher welfare benefits than 
it may try to fence out indigents generally. implicit in 
any suclLdistinction is the notion that indigents whQ enter 
a State with the hope of Securin~ higher welfare benefits 
are somehow Je5!'l deservjll~ than indigents -who do not 

o 
0> 
'
o 
0> 
':c 
0> 

o 
:c 

'" -

I§l 
o 

"" 



632 OCTOBER TERM, 1968. 

Opinion of the Court. 3WU.S. 

take this consideration into account. But we do not 
perceive why a mother who is seeking to make a. new 
life for herself and her children should be regarded as 
less deserving because she considers, among others fac
tors, the level of a State's public assistance. Surely 
such a mother is no less deserving tha.n a. mother who 
moves into a particular Sta.te in order to take adva.ntage 
of its better educational facilities. 

Appellants argue further that the challenged classi
fication I.!l!!.t.·be sustamed as an attempt to distinguish 
between new and old residents on the basis of the contri
bution they have made to the community through the 
payment of taxes. We have difficulty seeing how long
term ~idents who qua.lify for welfare are making a. 
greater present contribution to the State in taxes than 
indigent residents who have recently arrived. If the 
argument is based on contributions made ill the past by 
the long-term residents, there is some question, as a 
factual matter, whether this argument is applicable in . 
Pennsylvania where the record suggests that some 40% 
of those denied public assistance because of the waiting 
period had lengthy prior residence in the State.· But 
we need not rest on the particular facts of these cases. 
Appellants' reasoning would logically permit the State 
to bar new residents froni schools, parks, and libraries 
or deprive them of police and fire protection. lndeed 
it would permit the State to apportion all benefits and 
services according to the past tax contributions. of its 

• Furthennore, the contribution rationale can hardly explain why 
the District of Columbia and Pennsylvania bar paymenUl to cbildpm 
wbo have Dot lived in the iurisdietion for a year regardless of whether 
the parents ha.ve lived in the jurisdiction for tlmt period. Bee D. C. 
Code § 3-203; D. C. Handbook, EL 9.1, I (C)(1966); Pa. Stat., 
Tit. 62, § 432 (6) (1968). Clearly, the children who were barred 
would not h&ve made a contribution during that year. 
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citizens. The Equal Protection Clause prohibits su!!h an . 
apportionment of state services."" .. .. 

We recognize that 8 State' has a valid interest in pr~ 
serving the fiscal integrity of its pro~ams. It may· 
legitimately attempt to limit its expendItures, whether 
for public assistance, public education, or any other pro- . 
gram. But a State may not accomplish su~ a ~~~ .. 
by in'(idious distinctIons between c18S8~ of Its rut!zeJJ.S; . 
It could not,for example, reduce expenditures for ed~ca
tion by baiTing indigent children from its schools. Bifu
Harly, in the cases before us, appellants must do. more . 
than show that denying welfare benefits to new resIdents 
saves money. The saving of welfare costs cannot 
justify an otherwise invidious classification." . . .,... . 

In sum, neither deterrence of indigents from IDlgratJng '.. 

to the State nor limitation ~ ;:l~~: ~~~~~ ~ those. 
reg8.rded as contributing to tiM hi; ;;cnru:titl!fJpnally .. 
permissible state objective. . 

IV. 
Appellants next adva.nce as justifiCatioD certaiD lidtnin

iBtrative and related governmental objectives aJleged1y 
served by the waiting-period requirement." They argue.· 

10 We are not dealing here with state insurance programs which 
may legitimately tie the amount of benefits to the individual's. 
contributions. .. 

11 In Rinaldi v. Yeager, 384 U. S. 305 (1966), Nilw Jersey at
tempted to reduce expenditures by requiring prisone~ ~ho. too~ an 
unsuccessful appeal to reimburse the State out of t.hlllr mst.ltuhonal 
earnings for the cost of furnishing a trial transcflpt. TblS Court 
held the New Jersey statute unconstitutional because it did not 
require similar repayments from unsuccessful appellants given 11. 

suspended sentence, placed on probation, or senten~d only to 11. fine. 
There was no rational basis for the distinction between unsuccessful . 
appellants who were in prison !lnd those who were not. .. . . 

12 Appellant in No.9, the Connecticut Welfare CommIB~on~l,.· 
disclaimS lillY reliance on this contention. In No. 34, the District 
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that the requirement (1) facilitates the pllionning of the 
welfare budget; (2) provides an objective test. of resi
dency; (3) minimizes the opportunity for recipients· 
fmudulently to receive payments from more than one· 
iurisdiction; and· (4) encourages early entry of new 
residents into the labor force. 

At the outset, we reiect appellants' argument that a 
mere showing of a rational relationship between the 
waiting periOd and these four admittedly perlIliSliible 
state objectives will suffice to justify the e1·ssificatkm. 
See Lindsley v. Natural Carbonic GOJI Co., 220 U. S. 6l, 78 
(1911); Flemming v. Nestor,363 U. S. 003, 611 (1960); 
McGowon v. Maryland, 366 U. S. 420, 426 (1961). The 
waiting-period provision denies weUare benefits to other
wise eligible applicants 8)lely because they have recently 
moved into the jurisdiction. But in moving from State 
to State or to the District of Columbia appellees were 
exercising a constitutional right, and any classification 
which se ., . , 

own to be necessary to promote a compelling govern
mental interest, 18 unconst.itutional. Cf. Skinner 

ma., ,1942); Korematsu v. United 
States, 323 U. S. 214, 216 (1944); Bates v. Little Rock, 
361 U. S. 516, 524 (1960); Sherbert v. Verner, 374 U.S. 
398,400 (1963). 

The argument that the waiting-period requirement 
faeiljtate8 budget predictability is wliolly unfounded. 
the records in all three cases'are utterly devoid of evi· 
dence that either State or the District· of CoIUlllbia in 
fact uses the one-year requirement as a means to predict 
the ·number of people who will require assistance in the 
budget year. None of the appellants takes a cenl!Us of 
new residents or collects any other data that wouJd ~veal 
the number of newcomers in the State less tlui.n a year. 

Coun found 88 a. fact tha.t the Pennsylvllllia. requirement served 
none of the claimed functioll8. 271 F. Supp. 65, 68 (1967). 
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Nor are new residents required to give advance notice of 
their need for. welfare asalstance." Thus, the welfare 
authorities oaimot know how many new residents come 
into the jurisdiction in any year, much less how many of 
them will require public assistance. In these circum· 
stances, there is simply no basis for the claim that the 
one-year waiting requirement servee the .purpose of 
making the welfare budget more predictable. In Con
necticut and Pennsylvama the rrrefevance of the One
year requirement to budgetary planning is further under-

. soored by the fact that tempora.ry, partial assistance' is 
given to some new residents .. : and full aIlBistaJiee is given 
to other.! new residents under reciprocal agreements. 11 

Finally, the claim that a one-year waiting· requirement 
is used for plAnning purpol!ell is plainly belied by the fact 
that the' requirement is not also imposed on applicants 
who are long-term residents, the group that receives the 
bulk of welfare payments. In short, the States rely on 
methods other ilian the one-year requirement to make 
budget estimates. In No. 34, the Director of the Penn
sylvania Bureau of ABBista.nce P~licies and Standards 
testified that, based on experience in Pennsylvania and 
e1sewhere,-"her office had already estimated how much 
the elimination of the one-year requirement wouldoost 
and that the estimates of costs of other· changes .in 
regulations "have proven exceptionally accurate." 

11 or course, such advance notice would inevitably be unreliable 
since BOme who' registered would not need welfare a year I&ter 'While 
others who did not register would need welfare. . 

,. See Conn. Gen. Stat. Rev. § 17-2d, now § 17-2e, and Pa.. Pub. 
AsBist&nce Manua.l § 3154 (1968)._ 

11 Both Connecticut &nd Pennsylvania have' entered into open
ended interstate compa.cte in which they have agreed to eliminate 
. the durationa.l requirement for anyone who comes from another State 
which has al80 enteoo into the compact. Conn. Gen. Stat. Rev. 
§ 17-2180 (1968); Pa. Pub. Assistance Manual § 3150, App. I (1966). 
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The argument that the waiting period serves as an 
administratively efficient rule of thumb for determining 
residency similarly will not withstand scrutiny. The 
residence requirement and the one-year waiting-period 
requirement are distinct and independent prerequisites for 
assistance under these three statutes, and the facts rele
vant to the determination of eacl1 are directly. examined 
by the welfare authorities!' Before granting an appli
cation; the welfare authorities investigate the applicant's 
employment, housing, and family situation and in the 
course of the inquiry necessarily learn the facts upon 
which to determine whether the applicant is a resident.' : 

~. In Pennsylv&IIia, the one-year waiting-period requirement, but 
'nol the residency requirement. iI! waived ,roder redprocal agreements. 
Pa. Stat., Tit. 62, § 432 (6) (1968); Pa. Pub. Assistance Manual 
§ 315121 (1962). 

1 Gonn. Welfare Manual, c. II, § 220 (1900), provides that "[r]eBi
dence within the state shAll mean that the applicant is livinC in 
an established place of abode and the plan is to remain." A person 
who meets this requirement does not have to wait a year for 
88Bistance if he entered the State with a bona. fide job offer or with 
sufficient funds to suPPOrl himself without welfare for three months. 
Id., at § 219.2. 

HEW Handbook of Pub. ~tanee Administration, pt. IV, § 3650 
(1946), clearly distinguishes between residence and duration of resi
dence. It defines residence, as is conventions I, in terms of intent 
to remain in the jurisdiction, and it instructs interviewera that resi
dence and length of residence "are two distinct aspecta .... " 

IT Bee, e. g., D. C. Handbook; chapters on Eligibility Payments, 
Requirements, ReSources, and Reinvestigation for an indication of 
how thorough these investigations are. See also 1 Conn. Welfare 
Manual, c. I (1967); Pa. Pub. Assistance Manual §§ 3170--3330 
(1962). 

The Department of Health, Education, and Welfare has pro\losed 
the elimination of individual investigations, except for spot checks, 
and the substitution of a declaration system, under which the 
"agency accepts the statements of the applicant for or recipient of 
a.sBistan.ee, about facts that are within his knowledge and compe
tence ... as a basis for decisions regarding his eligibility and extent 
of entitlement." HEW, Detennination of Eligibility for Public 
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Similarly, there is no need for a ate to use .the one-l 
year waiting period as a safeguard ainst fraudulent re
ceipt of benefits; ,. for I~"drastic means are available, 
and are employed, to minimize tn:anrazard. Of course, 
e. State has a valid interest in preventing. fraud by any 
a.pplicant, whether a newcomer or a long-time rempent. 
It is not denied, however,tha.t the investiga.tiens now con
ducted entail inquiries into facts relevant to that subject. 
In addition, 9ooperation ainong state welfare departments 
is comJiJ.on_· The· District of Colwnbis, for example, 
provides interim assistance to its former residents who 
ha.vemoved to a State which has a waiting period. As 
a.. matter of course, District officiaI8 send a letter to the 
welfare authorities in the recipient's new· community 
"to request the information needed to continue assist
ance." 1.. A like procedure would be an effective 8a.£e
guard against the hazard 'of double paymentA Since 
double payments can be prevented by a letter or a. tele-
phone cail i . to accomplish this objective 
by th lunderbuss meth denying assistance to all . 
indigent newcomers or an entire year.. . 

Pennsylvania suggests that the one-year waiting period 
is justified 88 a means of encouraging new: residents to 
join the labor force promptly., But this)ogic would also 
require 8 similar waiting period for long-term residents 
of the State. A state purpose to encourage employment 

Assistl1llce Program8, 33 Fed. Reg. 17189 (1968). See'sJso Hoehino, 
Simplification of the Mearis· T~st and its Coilsequences, 41 Soc. 
Servo Rev. 237, 241-249 (1967);. Burns, What's Wrong With 
Public Welfare?, 36 Soc. Serv. Rev.llI, 114-115 (1962). Pre
sumably the statement of ali applicant tha~ he intends to remain 
in the jurisdiction :would be accepted under a declaration system. 

11 The unconcern of Connecticut and PennsYlvimia With the one
year requirement as a means of preventing fmud.is made· apparent 
by 'he waiver of the requirement in reciprocal agreements with other 
Statell. See n. 15, 8upra. 

I. D. C. Handbook, RV 2.1, I, II (B) (1967). 
Assistance Manual §3153 (1962). 
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provides no rational basis for imposing a.one-yea.r waiting
period restriction on new residents only. 

We conclude therefore that appellant8 in these cases 
do not use and have no need to use the one-year require
ment for the go\'ernrnental purposes suggested. Thus, 
even under traditional equal protection tests a classifi
cation of welfare applicants according to whether they 
have lived in the State for one year would seem irra
tional and unconstitutional." But, of course, the tradi
LIUtIBl-..ccriteria do not apply in these cases. Since the 
classification here touches on the fundamental right of 
interstate movement, its constitutionality must be judged 
by the stricter standard of whether it promotes 8 com
peUing state interest. Under this standard, the waiting
period requirement clearly violates the Equal ProtectIon 
Clause.2i 
---. v. 

Connecticut and Pennsylvania argue, however, that 
the constitutional challenge to the waiting-period re
quirements must fail because C.()ngress expressly ap
proved the imposition of the requirement by the States 
as part of the jointly funded AFDC program. 

Section 402 (b) of the Social Security Act of 1935, as 
amended, 42 U. S. C. § 602 (b), provides that: 

"The Secretary sha.11 approve any [state assistance J 
plan which fulfills the .conditions specified in sub-

20 Under the traditional standard, equal protection is denled only 
if the classification is "without anyreilsonable basis," Lindsley v. 
Natural Carbomc Gas Co., 220 U. S. 61, 78 (1911); see also 
Flemming v. N~tor, 363 U. S. 603 (1960). 

21 We imply no view of the validity of waiting-period or residence 
requirements determining eligibility to vote, eligibility for tuition
free education, to obtain a license to practice a profession, to hunt 
or fish, and 80 forth. Such requirements may promote compeUing 
state interests on the DDe hand, or, on the other, may not he 
penalties upon the exercise of the constitutional right of interstate 
travel. 
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section (a) of this section, except that he shall not 
approve a.ny plan which imposes as a condition of 
eligibility for aid to families with dependent children, 
a residence requirement which denies aid with re
spect to any child residing in the State (1) who has 
resided in the State for one year immediately pre
ceding the application for such aid, or ~2) who w~ 
born within one year immediately preceding the 
application, if the parent or other relative with whom 
the child is living has· resided in the State for one 
year immediately preceding the birth." . 

On its face, the statute dqes not approve, much lese 
prescribe, a one-year requirement. It inerely directs the 
Seclretary of Health, EducatioJ}, and Welfare not to dis. 
approve plans submitted by the Slates because· they 
include such a requirement. I. The suggeStion that Con
gress enacted that directive to encourage state participa
tion in the AFDC program is oompletely refuted by the 
legislative history of the section. That history discloses 
.that Congress enacted the directive to curb hsrosJiips 
resulting from lengthy reSidence requirements. Rather 
than constituting an approval or a prescription of the re
quirement in state plaris, the directive was the means 
chosen by Congress to deny federal funding to any State 
which persisted in stipulating excessive residence require
ments as a condition of the payment of benefits. 

One yea.r before the Social SecuritJ: Act w8:8 passed, 20 
of the 45 States which had aid to dependent children 
·programs required residence in the State for two or more 
years. . Nine other States required two or more years of 

II AIl of 1964, 11 jurisdictions imposed no residence requirement 
whatever for AFDC assistance. They were Alaska, Georgia, Hawaii, 
Kentucky, New Jemey, New York, Rhode Island, Vermant, Guam, 
Puerto Rico, and the Virgin Islands. See HEW, CharaeteriBtic8 
of State Public Assistance Plans under the Social Security· Act 
(Pub. Assistance Rep. No. 50, 1964 ed.). . 
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residence in a particular town or county. And 33 jurisdic
tions required at least one year of residence in a particular 
town or county." Congress determined to combat this 
restrictionist policy. Both the House and Senate Com
mittee Reports expressly stat.ed that the objective of 
§ 402 (b) was to compel "[l]iberaJity of residence require
ment."'< Not a single instance can be found in the 
debates or committee reports supporting the contention 
that § 402 (b) was enacted to encourage participation 
by the States in the AFDC program. To the contrary, 
those few who addressed themselves to waiting-period 
requirements emphasized that participation would de
pend on a State's repeal or drastic revision of existing 
requirements. A congressional demand on 41 States to 
repeal or drastically revise offending statutes is hardly a 
ws.y to enlist their cooperation." 

Z3 Social Security Board, Social Security in America 235-236 
(1937). 

"H. R. Rep. No. 615, 74th Cong, 1st Seas., 24; S. Rep. No. 
628, 74th Cong., 1st Seas., 35. Furthermore, the House Report cited 
President Roosevelt's statement in biB SoeiaI Security Message that 
t;Peopie want decent bomes to live in; they want to locate them 
where they can engage in productive work .... " H. R. Rep., 
wpro, at 2. Clearly this was a can for greater freedom of 
movement 

In addition to the statement in the above Committee report, see 
the remarks of Rep. Doughton (floor manager of the Socia.! Security 
bill in the House) and Rep. Vinson. 79 Congo Rec. 5474, 5602-
5603 (1935). These remarks were made in relation to the waiting
period requirement.'! for old-age assistance, but they apply equally 
to the AFDC program. 

.. Seetion 402 (b) required the repeal of 30 state statutes which 
imposed too long a waiting period in the State or particular toWD or 
county and 11 state statutes (as well as the Ha'Waii statute) which 
required residence in a particular town or county. See Social &curity 
Board, Social Sec1lrity in America 235-236 (1937). 

It is apparent that Congress was not intimating any view of the 
constitutionality of a one-year limitation. The constitutionality of 
Bny st'heme of federal social seCurity legislation was a m&tter of 
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But even if we were to ~ume, arguendo, that Con
gress did approve the imposition of a one-year waiting. 
period, it is the responsive state legislation which in
iringes constitutional rights. By itself § 402 (b) has ab
solutely' no restrictive effect .. It is therefore not that 
sts.tute but only the state requirements which pose the 
constitutional question. 

Finally, even if it rould be argued that the constitup 
tionality of § 402 (b) is somehow at issue here, it follows 
from. what we have said that the provision, insofar as it 
permits the one-year waiting-period requirement, would 
be uncortstitutional. Congress may not authorize the 
States to violate the Equal Protection Clause. Perhaps 
Congress could induce wider state partieips.tion in school 
construction if it authorized the use of joint funds for the 
building of segregated schools. But could it seriously be 
contended that Congress »,ould be constitutionally iusti-

. fled in such authorization by the need to secure state 
cooperation!? Congress is without power to enlist state 
cooperation in a joint federal-state program by legisIa-. 
tion which authorizes the States to violate the Equal 
Protection Clause. Katzenbach .v. Morgan, 384 U. S. 
641, 651, n. 10 (1966): 

VI. 
The waiting-period requirement in the District of O.n 

lumbia Code involved in No. 33 is also unconstitutional 
even though it was adopted by Congress as an exercise of 
federal power. In .terms of federal power, the discrimina
tion created by the one-year requirement violates the Due 

doubt at tbat time in light of the decision in Schechter Ptntltry Corp. 
v. United States, 295 U. S. 495 (1935). Throughout the House de
bates congressmen discussed the constitutionality of the fundamental 
taxing provisions of the Social Security Act, see, e. g., 79 Cong. Rec. 
5783 (1935) (remarks of Rep. Cooper), but not once did they discuss 
the constitutionality of § 402 (b). 
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ProceBB Gause of the Fifth Amendment. "[WJhile 
the Fifth Amendment· contains no equal. protection 
clause, it does forbid discrimination that is 'so unjus
tifiable as to be violative of due process.'" &h.neider 
v. Rusk, 377 U. S. 163, 168 (1964); Bolling v. Sharpe, 
347 U. S. 497 (1954). For the reasons we have stated 
in invalidating the Pennsylvania and Connecticut pro
visions, the District of Columbia provision is also in
valid-the Due Process Clause of the Fifth Amend· 
ment prohibits CongreSs from denying public assistance 
tQ poor persons otherwise eligible solely on the ground 
that they have not been residents of the District of 
Columbia. for one year at the time their applications are 

filed. 
Accordingly, the judgments in Nos. 9, 33, and 34 are 

AfJirmed. 

MR. JUSTICE STEWART, cOncurring. 
In joining the opinion of the Court, I add a word in 

response to the dissent of my Brother H.uu.AN, who, I 
think, has quite misapprehended what the Court's opiR
ion says. 

The C<Jurt tOday does rwt "pick out particular human 
activities, characterize them as 'fundamenta~' I;lnd give 
them added protection .... " To the contrary, the 
Court simply recognizes, as it must, an establi~ed consti
tutional right, and gives to that right no less protection 
than the Constitution itself demands. 

"The constitutional right to travel from, one State to 
another . . . has been firmly established and repeatedly 
recognized." United States v. Guest, 383 U. S. 745, 757. 
This constitutional right, which, of course, includelil the 

right of "entering and abiding in any State in the Union," 
Truax v. Raich, 239 U. S. 33, 39, is not a mere conditional 
liberty subject to regulation and control under conven-
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tional due process or equal protection standards.' "[TJhe 
right to travel freely from State to State finds consti· 
tutional. proteciion that ia quite independent of the 
Fourteenth Amendment." United States v. Gue8t, 8Upra, 

at 760, n. 17." As we made clear in Gue8t, it is a right 
broadly asaertable against private interference as well as 
governmental action." Like the right ofa.ssociation, 
N AAC~. v. Alabama, 357 U. S. 449, it is a virtually 
uncondItional persona.l right,' guaranteed by the Consti· 
tution to us all. 

n follows, 88 the Court sayS, that "the purpOl!e of 
deterring the in-migration of indigents cannot serve as ' 
jU6~i~cation .for th.e cl8S8ification created by the one-year 
w&ltmg perIod, smce that purpose is constitutionally 
impermissible." And it further follows, as' the Court 
says, that any other purposes offered in support of a 

1 By contrast, the "right" of intem~tional travel has been con
sidered W, be no more, than an aspect of the "liberty" protected ' 
by the Due' Proce811 ClQuae of the Fifth Amendment. Kent v. 
DuIlu,357 U. S. 116,125; Aptheker v. Secretary of State, 378 U. S. 

- 500, 505-506. As ruch, this "right," the C~urt has held 'can be 
~"~ within the bounds of .due proeess. Zemel v. Rusk, 381 

• The constitution&! right, of interstate travel was f","" ' . - . ed I be =.7 recog
mz oog fore adoption of the Fourteenth AIrlendment. See the 
statement of Chief Justice TlIDev in the PQ8BPYlIPer CrJle4 ,7 How 283,492: • _....,. 

"For all the great purposes' for which t~e Federal government 
was fo~~d, we are ODe people, with one cmnmon country. We 
are all c.Jtlsena of the United States; and, as members of the same 
commu~ty, must ~a.ve the .right te- pass and repass through every 
part of It Without mterruptlon, as freely as in o!lr own States." 

• ~R .. JUSTICE HARLAN was alone in dissenting from this square' 
holding In Gue3t. Supra, at 762. 

• The extent of emergency governmental JlOwer temporarily to 
prevent or control interstate travel, e. g., to a disaster area need 
not be considered in these cases. . ' 
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law that so clearly impinges upon the constitutional right 
of interstate travel must be shown to reflect a compelling 
governmental interest. This is necessarily true whether 
the impinging law be a classification sta.tute to be tested 
aga.inst the Equal Protection Clause, or a state or federal 
regulatory law, to be tested against the Due ProCess 
Clause of the Fourteenth or Fifth Amendment. As 
MR. JUSTICE HARLAN wrote for the C{)urt more than a 
decade ago, U[T]o justify the deterrent effect ... on 
the free e~ercise . . . cif their constitutionally protected 
right ... a. ' ••• subordinating interest of the State must 
be compelling.' " NAACP v. Alabama, supra, at. 463. 

The Court today, therefore, is not "contriving new con
stitutional principles." It is deciding these cases .under 
the aegis of established constitutional law." 

MR. CHIEF JUSTICE WARREN, with whom MR: JUSTICE 

BLACK joins, dissenting. 

In my opinion the issue before us can be simply stated: .. 
May C<lngress, acting under one of its enumerated powers, 
impose minimal nationwide residence requirements or 
authorize the States to do so? Since I believe that Con
gress does have this power and has constitutionally . 
exercised it in these cases, I must dissent. 

I. 

The Court insists that § 402 (b) of the Social Security 
Act "does not approve, much less prescribe, a one-year 
requirement." Ante, at 639. From its reading of the· 
legislative history it concludes that Congress did not 
intend to authorize the States to impose residenc~ re-

• It is to be remembered that the Court today affinm the ludg~ 
ments of three differeni federal district cOurts, and that at least 

, four other federal courts have reached the same result. See ante, 
at 622, n. l. 
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quirements. An examination of the relevant legislative 
materials compels, in my view, the opposite conclusion, 
i. e., Congress intended to authorize state residence 
requiremenUi of up to one year. 

The Grea~ Depressi'on of the ·1930'sexpoeed the in
adequacies of state and local welfare programs and 
dramatized the need for federal participation in welfare 
assistanCe. See J. Brown, Public Relief 1929-1939 (1940). 
Congress determined that the Social Security Act, con
taining a system of uriemployment and old-age insurance 
as well as the categorical assistance programs now at . 
issue, was to be a major step designed to ameliorate the 
problems of economic insecurity. The primary purpose· 
of the categorical assistance programs was to encourage 
the States to provide new and greatly enhanced welfare 
programs. See, e. g., S. Rep. No. 628, 74th Cong., 1st 
Sess., 5-6, 18-19 (1935); H. R Rep. No. 615, 74th Cong., 
1st Sess., 4 (1935). Federal aid would mean an imme
diateincrease in the amount of benefits paid under state . 
programs .. But 'federal aid was· to be conditioned upon· 
certain requirements so that the States would remain the· 
basic administrative units of the welfare system and 
~ould be .unable to shift the welfare burden to Joca.I 
governmental units with inadequate fi~ancial resources. 
See Advisory Commission on Intergovernmental Rela
tions, Statutory and Administrative Controls Associated 
with Federal Grants for Public Assistance 9-26 (1964). 
Significantly, the categories of assistanCe programs cre
ated by the Social Security Act correspouded to those 
already in existence in a number of States. See J. Brown, 
Public Relief. 1929-1939, .lI.t "26-32. Federal entry into 
. the welfare area. can therefore be best described as a. 
major experiment in "cooperative federalism," King v. 
Smith, 392 U. S. 309, 317 (1968), combining sta.te and 
federal participation to solve the problems of the 
depression. 
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EAch of the categorical S88istance programs contained 
in the Social Security Act allowed participating States 
to impose residence requirements 88 a conclition of eligi
bility for benefits. Congress also imposed a one-year 
requirement for the categorical S88istance programs oper
ative in the District of Columbia... See H. R. Rep. No. 
891, 74th Cong., 1st Sess. (1935). (old-age pensions); 
H. R. Rep. No. 201, 74th Cong., 1st Sess. (1935) (aid to 
the blind). The congressional decision to allow the 
States to impose residence requirements and to enact 
such a requirement for the District was the subject of 
considerable discussion. Both those favoring lengthy 
residence requirements 1 and those opposing all require
ments • pleaded their case during the congressional hear
ings on the Social Security Act. Faced with the com
peting claims of States which feared that abolition of 
residence requirements would result in an influx of per
sons seeking higher welfare payments and of organiza,.
tions which stressed the unfairness of such requirements 
to transient workers forced by the economic dislocation of 
the depression to seek work far from their homes, Con
gress chose a middle course. It required those States 
seeking federal grants for categorical assistance to reduce 
t~eir existing residence requirements to what Congress 
vIewed as an acceptable maximum. However, Congress 
accommodated sta.te fears by allowing the States to retain 
minimal residence requirements. 

Congress quickly saw evidence that the system of 
;velfar~ assis~nce contained in the Social Security Act 
Includmg reSIdence requirements was operating to en
courage States to expand and improve their categorica.l 

1 See, e. g., Hearings on H. R. 41~ before the House Committee 
on Ways and Means, 74th Cong., 1st Seas., 831-832,861-871 (1935). 

'See, e. g., HeRrings on S. 1130 before the Senate Committee on 
Finance, 74th Cong., 1st Sess., 522-540, 643, 656 (1935). 
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BB8istance programs. For example, the Senate was told 
in 1939: 

"The. rapid expansion of the program Cor aid to 
dependent children in the country as a whole since 
1935 stands in marked contrast to the relatively 
stable picture oC mothers' aid in the preceding 4-year 
period from 1932 through 1935. The extension of 
the program during the last 3 years is due. to Federal 
contributions which encouraged the matching of 
S'ate and local funds." S. Rep. No. 734, 76th COng., 
1st Sess., 29· (1939). . 

The trend observed in 1939 ~ntinued 88 the States 
responded to the federal 8timulus for improvement in 
the scope and amount of categorical assistance progr&ins. 
See Wedemeyer & Moore, The American Welfare System, 
54 Calif. L. Rev. 326, 347-356 (1966). Residence re
quirements have remained a. part of this combined state

. federal welfare program for 34 years. Coniress has 
adhered to its original decision that residence require
ments were necessary in the face of repeated attaclts 
against these requirements." The decision to· retain 
r-;sidence. requirements, co~bined with Congress' contin-· 
umg desIre to encourage wider stAte participation in 
categorical assistance programs, indicates to me that . 
Congress has authorized the imposition by the States of 
residence requirements. . 

11 
Congress has imposed a residence requirement in the 

District of Columbia and aJ,lthorized the States to im-· 
pose similar ·requirements. The issue before us. must 
therefore be framed in terms of whether Congress may 

• See e. g., Hearinge on H. R. 10032 before the House Committee 
on "':aYB and Means, 87th Cong, 2d Sess., 355, 385-405, 437 (1962); 
Heannge on H. R. 6000 before the Senate Committee on Finance 
81at Cong., 2d Bess., 142-143 (1950). ' 
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crcate minimal residence requirements, not whether the 
States, acting alone, may do so. See Prudential lns'!Jr-. 
ance CO. I'. Benjamin, 328 U. S. 408 (1946); In re Rahrer. 
140 U. S. 545 (1891). Appellees irrsist that a congression
ally mandated residence I'equirement wouid violate their 
right to travel. The import of their contention is that 
Congress, even. under its "plenary'" power to control 
interstate commerce, is constitutionally prohibited from 
imp08i~g residence requir?IDent8. I reach a contrary 
conclUSIOn for I am conVinced that the extent of the 
burden on interstate travel when compared with the 
justification for its imposition requires the Court to up
hold this exertion of federal power. 

Congress, pursuant to Its commerce pOwer, has enacted 
a variety of restrictions upon interstate travel. It has 
taxed air and rail fares and the gasoline needed to power 
cars and trucks which move interstate. 26· U. S. C. 
~ 4261 (air fares); 26 U. S. C. § 3469 (1952 ed.), repealed 
III part by Pub. L. 87-508, § 5 (b), 76 Stat. 115 (rail 
fares); 26 U. S. C. § 4081 (gasoline). Many of the fed
eral safety regula.tions of common carriers which eI'Oll8 
state lines burden the right to travel. 45 U. S. C. §§ 1-43 
(railroad safety appliances); 49 U. S. C. § 1421 (air 
sa.~ety regulations). And Congress ha.s prohibited by 
CrIminal statute interstate travel for certain purposes.' 
E. g., 18 U. S. C. § 1952. Although these restrictions 
operate !I.'l a limitation upon free interstate move
ment of persons, their constitutionality appears well 
settled. See TexlUi & Pacific R. Co. v. Rigsby, 241 U~ S. 
33,41 (UllS); Southern R. CO. v. United States, 222 U. S. 
20 (1911); United StaieJJ v. Zizzo, 338 F. 2d 577 (C. A. 7th 
Cir., 1964), cert. denied, 381 U. S. 915 (1965). As the 
Court observed in Zemel v. Rusk, 381 U. S. I, 14 (1965), 
"the fact that a liberty cannot be inhibited without due 

• See e. g., Heart 0/ Atlanta Motel, Inc. v. United States, 379 U. S. 
241, 256-260 (1964). 
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process of law does not mean, that i' can under no cir
cumstances be inhibited." 

The Court's right-to-travel cases lend little support to 
the view that congressional action is in \'alid merely be
cause it burdens the right to travel. Most of our cases 
fall into two categories: those in which state-imposed 
restrictions were involved, see, e. g., Edward3 v. Cali
fornia, 314 U. S. 160 (1941) j Crandall v. Nevada, 6 Wall. 
35 (1868), and those concerning congressional deciai()ns 
to remove impediments to interstate movement, see, e. g., 
United Slatea v. Gtt.est, 383 U: S. 745 (1966). Since 
the focus of our inquiry must be whether Congress would 
exceed permissible bounds by imposing residence require
ments, neither grou~ of cases offers Controlling principles. 

In only three cases have we been confronted with an 
assertion that Congress has impermissibly burdened th~ 
right to travel. Kent v. Dulles, 357 U. S. 116 (1958), 
did invalidate a burden on the right to travel; however, 
the restriction was voided on the nonconstitutional basis 
that Congress did not intend to give the Secr~tary of 
State power to create the restriction Itt issue. Zemel v. 
Rusk,supra, on the other hand, sullta:ined a flat prohibi- . 
tion of travel to certain designated areas and rejeCted an 
attack that Congress Could not constitutionally impose 
this restriction. Aplheker v. SeCretary oi State, 378 
U. S. 500 (1964), is the only case in which this Court 
invalidated on a constitutional basis a congressionally 
imposed restriction. Aptheker also involved a flat pro
hibition but in combination with a claim that the con
gressional restriction' compelled a potential traveler to 
choose between his right to travel and his First Amend
ment right of freedom of association. It was this 
Hobson's choice, we later explained, which fonns the 
rationale of Aptheker. See Zemel v. Rusk, supra, at 16. 
Aptheker thus contains two characteristics distinguishing 
it from the appeals now before the Court: a combined 
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infringement of two constitutionally protected rights aud 
a flat prohibition upon travel. Residence requirements 
do not create a flat proh ibition, for potential wellare 
recipients may move from State to St.ate and establish 
residence wherever they please. Nor is any claim made 
by appellees that residence requirements compel them 
to choose between the right tQ travel and another con-
8titutional right. 

Zemel v. Rv.sk, the most recent of the three cases; 
provides a· framework for analY8i8. The core inquiry 
is "the extent of the governmental restriction imposed" 
and the "extent of the necessity for the restriction." 
ld., at 14. A8 already noted; tl'll.vel itself is not pro
hibited; Any burden inheres solely in the fact that a 
potential welfare recipient might take into considera
tion the loss of welfare benefits for a limited period of 
time if he changes his residence. Not only is this burden 
of uncertain degree,' but appellees themselves aesert 
there is evidence that few welfare recipients have in 
fact been deterred by residence requirements. See Bar
vith, The Constitutionality of Residence Testa for Gen
eral and Categorical Assistance Programs, 54 Calif. L 
Rev. 567, 615-618 (1966) ; Note, Residence Requirements 
in State Public Welfare Statutes, 51 Iowa L. Rev. lOBO, 
1083-1085 (1966). 

The insubstantiality of the restriction imposed by resi
dence requirements must then be evaluated in light of 
the possible congressional reasons for such requirements. 
See, e. g., McGowan v. Marykmd,366 U. S. 420, 425-427 
(1961). One fact which does emerge with clarity from 
the legislative history is Congrel!8'-belief that a program 
of coopel'll.tive federalism combining federal aid with 

• The burden is uncertain because indigents who are disqualified 
from categorieal assistance by residence requirements are not left 
wholly without assisWice. All of the appellees in these cases found 
alternative sources of assistance after their disqualification. 
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enhanced state participation would result in an increase 
in the scope of welfare program8 and level of benefits. 
Given the apprehensions of many States that an increase 
in benefits without minimal residence requirements would 
result in an inability to provide an adequate welfare 
system, Congress deliberately adopted the intermediate 
course of a. cooperative program. Such a program, Con
gress believed, would encourage the States to assume 
greater welfare responsibilities and would give the States 
the ~ece8ll8.ry financial support for such an Ulidertaking. 
Our eases require only that Congress have a rational basis 
for finding that a chosen regulatory scheme is necessary 
to the furtherance of interstate commerce. See, e. g., 
Katzenooch v. McClung, 379 U. S. 294 (1964); Wickard 
v. Filburn, 317 U. S. 111 (1942). Certainly, a congres
sional finding that residence requirements allowed each 
State t{) concentmte its resources upon new and increased' 
programs of rehabilitation ultimately resulting in an 
enhanced flow of commerce &8 the economic condition 
of welfare recipients progressively improved ie rational 
and would jusiify imposition of residence requirements 
under the C~II1merce Clause. And Congress could have 
also determined that residence requirements fostered 
personal mobility. An individual no longer dependent 
upon welfare would be presented with' ail unfettered 
range of choices so that a decision to migrate could be 
made without regard to considel'll.tions of possible ec0-
nomic dislocation. 

Appellees suggest, however, that Congress was riot 
motivated by rational conside~ations. Residence re
quirements are imposed, they insist, for the illegitimate 
purpose of keeping poor people from migrating. Not 
only does the legislative history point to an opposite 
conclusion, but it also must be noted that "[i]nto 
the motives which induced members of Congress t{) 
[act] ... this Court may not enquire." Arirona v. 
California, 283 U. S. 423, 455 (1931). We do not at-
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tribute an impermissible purpose w Congress. if the 
result would be to strike down an otherwise valid 
statute, United States v, O'Brien, 391 U. S. 367, 383· 
(1988); McCray v. United States, 195 U. S. 27,56 (1904). 
Since the congressional decision ~ rational and the re
striction on ~ravel insubstantial, I oonclude that residence 
requirements can be imposed by Congress as an exercise 
of ita power to control iriterstate commerce consistent 
with the constitutionally guaranteed right W trav~1. .. 

Without an attempt to determine whether anyaf 
Congress' enumerated powers would sustain residence 
requirements, the Court holds tha.t congressionally im
posed requirements viola.te th& ,Due Process Clause of 
the Fifth Amendment. It '~u~ suggests that, even if 
residence requirements would be a permissible exercise 
of the commerce power, they are "so unjustifiable as to 
qe violative of due p,rocess." Ante, at 642. While the 
reasons for this oonclusion are not fully explained, the 
Court apparently 'believes that, in the words of Bolling 
v. Sharpe, 347 U. S. 497, 500 (1954), residence require
ments constitute "an arbitrary deprivation" of liberty. 

If this is the import of the Court's opinion, then it 
seems w hll.ve departed from our precedents. We have 
long held that there is no requirement of uniformity 
when Congress acts punruant to its commerce pow~. 
Sunshine Anthracite Coal Co. v. Adki.1I8, 310 U. S: 381, 
401 (1940); Currin v. Wallace, 3qJ U. S. 1, 13-~4 (1939).8 
I do not suggest tha.t Congress is completely free when 
legislating under one of its enumerated powers wenact 
wholly arbitrary classifications, for Boiling v. Sharpe, 
supra, and Schneider v. Rusk, 377U. S. 163 (1964), 

• Some of the cases go so fa.r as to iutima.te that at. least iu lIIe 
ares of t&xation Congress is not inhibited by BllY problems of 
classification. See llel.veri719 v. Lerner &oru Corp., 314 U. S. 463, 
468 (1941); Steward Machine Co. v. Dam, 301 U. S. MS, 584 
(1937); ~eUe [rO'7l Works v. United Statu, 256 U. S. 377, 392 
(1921). 

SHAPIRO' V.' THOMPSON. 

618 . 

counsel otherwise. Neither of iliese case8, however, is 
authority for invalidation of congreSsionally imposed 
reaidence requirements. ·The classificauon in Bolling re
quired r~ segrega.tion in the public, ,schools of the 

. Distric~ of ColUIilbia and was thus ,b88ed upon criteria 
which we, subject w the most rigid scrutil).Y" Loving y. 
Virgiflia, 388 U; S. 1, 11 (1967)" Schneider involved an 
attempt to distingu~ ~tween,· ~&ti.ve-boni .. a.nd na.tU
ralized citiaens solely for adminiStrative cony!!nienee. 
By authorizing residence requirelne~ta ,Congress acted not 
to, facili~ an administrativjl, fuociion but w further 
its . ooDvicti()D .. th~t. an ' imPediment, .,w the oommefcil;lol . 
life of this, Nation would be. ~ved by a program of 

. cooperative federalism, combining federal. con~ribu tiona 
with e~anced state benefits. ~ngress> ~ot .the courts, 
is charged with determining ~e PNper prescription for 
a national illness;; I cannot say thit Congre88 is power
less to'decide that residence requirements would promote 
this permilBibl~ goal a.nd therefore must conclude that 
sUch, requirements canoot be termed arbitrary ... 

The Court, ~fter interpreting the legislative history in 
such a manner that the constitutionality of § 400 (b) 
is Dot at issue, gratuiwusly adds that § ~ (b) is uncon
stitutional. This method of approaching constitutional 
questions. is . sharply in contrast with the Court's· 
appro~ in Street, v. New York, ante, at 585-590.· While 
in Street the Court strains to avoid the crucial constitu- . 
tional queStion, here it summarily treats the constitution
alityof a major, provision of the Social Security Act 
when, given the Court's interpretatic:m of the legislative 
matetiaIs, that provision is -ii~t at issue. ABBUming 
that the constitutionality of § 402 (b) is properly treated 
by the C~urt,'the cryptic footnote in Katzenbach v. 
Morgan, 384 U. S. 641, 651-652, n. 10 (1966), does not 
support its conclusion. Footnote 10 indicates that Con
gress is without power to undercut the equal-protection' 
guarantee of racial equality in the guise of implementing 
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the Fourteenth Amendment. I do not mea.n to suggest 
otherwise. However, I do not understa.nd this footnote 
to operate lUll\. limitation upon Omgress' power to f~rthcr 
the flow of interstate commerce by reasonable reSldcnce 
requirements. Although the Court dismisses § 402 (b) 
with the remark that Congress cannot authorize the 
States to violate equal protection, I believe that the 
dispositive issue is whether under ita commerce power 
Congress can impose residence requirements. . 

Nor C8.l1 I understand the Court's implica.tion, We, 
at 638 n. 21, that other state residence requirements 
such ~ those employed in determining eligibility to vote 
do not present constitutional questions. Despite the.lact 
that in Drueding v. Devlin, 380 U.S. 125 (1965), we 
affirmed an appeal from a three-judge District Court 
after the District Court had rejected a constitutional 
challenge to Maryland's one-year residence requirement 
for presidential elections, the rationale employed by the 
Court in these appeals would seem to require the opp~te 
conclusion. If a State would violate equal protection 
by denying welfare benefits to those who have recently 
moved interstate, then it would appear to ~ol~ow that 
equal protection would also be denied by depnvmg those 
who have recently moved interstate of the fundamental 
right to vote. There is nothing in the opinion Of. the 
Court to explain this dichotomy. In any event,· Slnce 
the constitutionality of a state residence requirement as 
applied to a pre'3idential election is raised in a case now 
pending, Hall v. Beals, No. 950, 1968 T~rI?' I would 
await that case for 8 resolution of the valIdtty of state 
voting residence requirements. 

III. 
The era is long past when . this Court under the 

rubric of due process ha.s reviewed the wisdom. of a 
congressional decision that inters~te comm~rce wIll be 
fostered by the enactment of certamregula.tions. Com-
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pare Adkins-v. Children', Hospital, 261 U. S.525 (1923), 
with United States v. Darby, 312 U. S. 100 (1~I). 
Speaking for tile Court in Helveri1lf/ v. Daw, 301 U. S. 
619, 644: (1937), Mr. Justice Cardozo said of another 
section of the Social Security Act: 

"Whether wisdom or unwisdom resides in the 
BCheme of benefits se~ forth . . . is not for us to 
say. The answer to such inquiries must come from 
Congress, not the courts. Our concern here, sa 
often, is with power, not with wisdom." 

I am convinced that Congress does have power to enact 
residence requirements of reasonable duration or to 
&Uthorize the States to do so and that it has exercised 
this power. 

The Court's decision reVeaIa only the top of the iee
berg. Lurking beneath are the multitude of situations 
in which States have imposed residence requirements 
includin« eligibility to vote.. to engage in certain pro
fessions or occupations or to attend a state.supported· 
university. Although the CoUrt ~es pains to avoid 
acknowledging the ramifications of ita decision, its impli. 
aations cimnot be ignored. I diSsent. 

Ma; JulmCE 1Luu.AN, dissenting~ 
The Court today holds unconstitutioD'al Connecticut,. 

Pennsylvania, and District of Columbia statutes which . 
restrict cer:tain kinds o{ welfare benefits to persons who 
have lived within the jurisdiction for at least one year 
immediately precedihg their applications. The Court has 
acComplished this resuJt by an-expansion of the compara.
tively new constitutional doctrille that some state statutes 
will be deemed to deny equal protection of the laws un
less justified by a "compelling" governmental interest, 
and by holding that the Fifth Amendment's Due Process 
Clause impose'3 a similar limitation on federal enactments. 
Having decided that the "compelling interest" principle 
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is a.pplicable, the Court then finds that the governmenta.l 
interests here asserted are either wholly imj)(!rmissible 
or are not "oompclJing." For reasons which follow, I dis. 
agree both with the Court's result and with its reasoning. 

I. 

These three cases present two sepa.rate but related 
questions for decision. The first, arising from the Dis
trict of Columbia. appeal, is whether Congress may con
dition the right to receive Aid to Families with Dependent 
Children (AFDC)· and Aid to the Permanently and 
Totally Disabled in the District of Columbia upon the 
recipient's having resided in the District f~r the preceding 
year.' 'I:he second, presented in the Pertnsylva.nia and 
Connecticut a.ppeals, is whether a State may, with the 
a.pproval of Congress, impose the same conditions with 

1 Of the District of Columbia a.ppellees, all BOught AFOC 118fjist
ance except appellee B&rley, who asked for Aid to the Pennanently 
and Totally Disabled. In 42 U. S. C. § Wi (b), Congress has author
ized "States" (inrluding the District of Columbia, see 42 U. S. C. 
§ 1301 (a) (1 )) to require up to one year's immediately prior resi
dence as 0. condition of eligibility for AFDC assistance. See 
n. 15, infra. In 42 U. S. C. §§ 1352 (b) (1) and 1382 (b)(2), Con
gress hIlS pennitted "States" to condition disability payments upon 
the applica.nt's ha.ving resided in the State for up· to live of the 
preceding nine years. However, D. C. Code § 3-203 prescribes' 0. one
year residence requirement for both types of assista.nce, 50 the ques
tion of the constitutionality of a longer required residence period 
is not before us. 

Appellee Barle~' al50 challen~ in the District Court the consti
tutionality of a District of Columbia· regulation which provided 
that t.iJne spent, in 3. Dietric; of Columbia institution lIS 0. public 
ch&rge did not count lIS residence for purposes of welfa.re eligibilily. 
The District Court held that the regulation must fill for the sarne 
rellSons as the residence· statute itsllf. Since 1 believe that the 
District Court erred in striking down the statute, and since the i8sue 
of the regulo.tion's constitutionality has bcen argued in this Court 
only in passing, I would remand appellee Barley's C&IlSe for further 
COIl9ideration of that queetion. 
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respect t() eligibility for AFDC assistance." In each in
st.e.nce, the welfare residence requi.rements are alleged to 
be unconstitutional on two grounds: firat, because they 
impose a.nundue burden upon the collstitutional right of 
weliare applica.nta to t.r&vel interstate'; second; because 
they deny to persons who bll.ve reeently moved interstate 
and would otherwise be eligible for welfare MBiBt&nce the 
equal protection of the laws lIBSured by the 'Fourteenth 
Amendment (in the state C88e8) or the analogous pro~ 
tion afforded by the Fifth Amendment (in the District of 
Columbia ease). Since the Court basieally relies upon 
the equal protection ground, I shall discuss it first. 

. • I. do no~ believe that ~e Pe~auia a.ppeal presents the addi~ 
tiona! question of the validity of a residence condition for a purely 
state-finBllced and state-authorized public &3Sietance progrem. The 
Pennsylvania welfare eligibility proviaion, Pa. Stat. Ann., Ti'. 62, 
§ 432 (1968), states: . 

"Except as hereinafter otherwille provided .•. "needy pelllllli. of 
t~e c1_ defined in clauses (1) and (2) of tbia section. shall be 
eligible for lIlISioJtance: 

. "(l).PerSoll8 for whose II8Ilista.nce Federal financial participation 
J8 avadable to the Commonwealth as " . aid to familieS with de
penden~ children, . . . and which l1811ista.nee is not precludedhy· 

·other provislODll of Ia.w. , . . . 
"(2) Other persons who are citizens of the United Sta.tes ...• . . 

.':(~) ~st8llce may he granted only to or'in behalf of a person 
residing 1~ PenJ~ylvaDia. who (i) has reSided therein for at least 
one year uomedl8.tely preceding the date of application , . . :' . 

As I, understand it, this statute initiaIIy divides Pennsylvania welfare 
applicants into two classes: ,(1) persons for whom federal financial 
assistance is .available and not. p~~ludedhyotherprovisions of 
~ederal law (If state law, including the residence requirement, were 
IDtended, t~e '.'Except lIS here~after otherwise provided" proviso 
at the begmnmg of the ent~ section would be surplusage); 
(2) .other persons who are CItiZens. The reeidencerequiremflIlt 
o.pplies to both classes, However, since all of the Pennsvlvania 
appellees clearly fall into the first or federally assisted cIa~, there 
I~ no need to consider whether residence conditions may constitu
tio~aJ]y be imposed with respect to the second or purely state
assisted class. 
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11. 
rn upholding the equal protection argument,' the 

C<Jun ~as applied An equal protection doctrine of reJa.. 
til-ely recent vintage: the rule t.h&t statutory: cls.saifica
tions which either are bSBCd upon certain "sugpeet" cri
teria or affect "fundamental rights" will be held to deny 
equal pro~tion unless justified by a "compelling" gov
.ernmental interest. See ante, a~ 627,634, 638. 

The "compelling interest" doctrine, which today is 
articulated more explicitly than ever before, OOIlstitutes 
an increasingly significant exception to the long
established rule that a statute does. not deny equal protec
tion if it is rationally related to a legitimategovernDlerital 
objective.' The "compelling interest" doctrine has two 
branches. The branch which requires that classifica
tions based upon "suspect" criteria be supported by a. 
compelling interest apparently had its genesjs in. cases 
involving racial classifications, which have, at lea.st 'Binee . 
Korematm v. United States, 323 U. S. 214, 2J6 (1944), 
been regarded as inherently "suspect.'" The criteriOn of 
"wealth" apparently was added to the list of "suspeets" 
as an alternative justification for the rationale in Harper 

a In characlerizing this argumeni as one based on an a1Ieged denial 
of equal protection of the laws, I do not mean to disregard the fact 
that this contention iB applicable in the District· of Columbia only 
tlirough the JermB of the Due Process C1a1J8e of the Fifth Amend
ment. Nor do I mean to suggest that theSe two constitutional 
phrases al'\l."alw8YB interchangeable," see Bolling v. Shatpe, 347 U. 8. 
491, 499 (1954). In the circumstances of this case, I do not believe 
myself obliged to expJol'\l ,whether thel'\l may be any differences in 
the scope of the protection afforded by the two provisioll8. 

"See, e. g., Rapid Tramit Corp. v. City oJ New York, 300 t1. 8. 
573, 578 (1938). See also infra, a.t 662. 

"See Lovmg v. Virginia, 388 U. S. 1, 11 (1967) j cf. Bolling v. 
Sharpe, 347 U. 8. 497; 499 (1954). See also Hirabayashi v. UniUd 
States, ~20 U. 8. 81, 100 (1943) j Yick Wo v. Hoplcin&, 118 U. S. 
U. S. 356 (1886). 
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;. Vir~ia}~. ?J, ElerJiam, 383 U. S. 663, 668 (1966), 
ID :wh1ch \ H~.nla s poll tax was struck down. The eri
terKln of political aJlegiance ma.y have been added . 
~iZliams v. Rhodes, 393 U. S. 23. (1968)." Today ili~ 
list ~ppa:elltJy has been further enlarged to include 
classifications based upon recent interstate movement, 
and perhaps those based uPQn the exercise of any consti
tutional right, for the Court states, ante, at 634: 

"The waiting-period provision denies ·welfare re'~
efits to otherwise eligible applicants IIIllely because 
~ey h~ve recently moved into the jurisdiction. But 
I~ mo~g . . . appellees were exercising a oonstitu
tlonal righ~, and any classification which . serves to 
penalize the exercise of that right, unless shown to 
?e n~ to promote acompeliing governmental 
mtereat, IS unconstitutional." f 

I t~in~ that this branch of 'he "compelling interest" 
doct~e :s BOund when applied to racial classifications, 
for historically the Equal Protection Gause was largely a 
product of the' desire to eradicate legal distinctions 
founded upon race. However, I believe that the more 
recent extensions have been unwise. For the reasons .' 
stated. in. my dissenting opinion in Harper v. VirginiaBd. 
0/ ElectWflll, aupra, at 680, 683-686, I do not consider . 
~ea1~ ~ "suspoot" statutory criterion. And when, as 
m ~d'ta~ ~. Rhodes, mpra, and the 'present case, a 
classifica~lon IS based upon the exercise of rights gilaran- .. 
~ aga.mst state infringement by the Federal C<JnBti- . . 
tutlon, .then there ~ no n~ for any resort to the Equal' 
ProtectIon CI~use; m such mstances, this Court may prop
erly and straightforwardly invalidate any undue burden 
upon those rights under the Fourteenth Amendment's 
~e .Process Clause. See, e. g., my separate opinion in 
Wdlia11l8 v. Rhodes, supra, at 41. . 

• See n. 9, infra. 
T See n. 9, infra. 
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The second branch of the "compelling interest" prin
ciple is even more troublesome. For it has been held 
that a st8tutorr cla...oaification is subject t.() the "compelling 
interest" teat if the result of the elasaification may be to 
atTect a "funda.ment!l.l right," regard leas of the basis of 
the c1RBSification. This rule was foreshadowed in Skinner 
v. Oklahoma; 316 U. S. 535, _541 (1942), in which an 
Oklahoma statute providing for compulsory steriliza
tion of ''habitual criminals" was held subject to "strict 
scrutiny" mainly because it affected "one of the basic' 
civil rights." After a. long hiatus, the principle re
emerged in Reynolds v. Sima, 377 U. S. 533, 561-562' 
(1964), in which state ap)Xlrtionment statu1es were sub
jected to an unusually stringent test because "any alleged 
infringement of the right of citizens to vote must be 
carefully and meticulously scrutinized." I d., at 562. 
The ruJe appeared again in Carrington v. Ra8k, 380 U. S. 
89, 96 (1965), in which, as I now see that C813e,' the 
Court applied an abnormally severe equal protection 
standard to a Texas statute denying certain servicemen 
the right to vote, without indicating tha.t the Statutory 
distinction between servicemen and civilians was gen
erally "suspect." This branch of the doctrine was also 
an alternate ground in Harper v. Virginia Rd. of Elec
ti07l8, supra, see 383 U. S., at 670, and apparently W86 & 

basis of the holding in Williams v. Rhodes, supra.' It 

• I recognize that in my dissenting opinion in Harper v. Virginia 
Bd. of Elections, B'Upra, at 683, I characterized the test applied in 
Carrington as "the traditional equal protection standard." I am 
now satisfied that this was too generous a reading of the Court's 
opinion. 

• Analysis is complicated when the statutory c1assifie&tion is 
. grounded upon the exercise of a "fundamental" right. For theu the 

statute may come within. the first brancb of the "compelling interest" 
doctrine because exercise of the right is deemed a "suspect" criterion 
and ulso within the second because the statute is considered to affect 
the right by deterring its exercise. Williams v. RJwclel, supra, is such 
a Ci!.Se insOfar as the statutes involved both inhibited exercise of the 

IUS. 
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has reappeared today in the Court's cryptic suggestion, 
ante, at 627, that the "compelling interest" test is appli
cable merely because the result of the classification may 
be to deny the appellees "food, shelter, and other necelt
sities of life," as well as in the Court's statement., ante, 
at 638, tha.t "[s] inee the classification here touches on 
the fundamental right .of interstate movement, its consti
tutionality must be judged by the stricter standard of 
whether it promotes a compelling state interest."" 

I think this branch of the "compelling interest" doc
trine particularly unfortunate and unnecessary. It is un
fortunate because it creates an exception which threatens 
to swaJlow the standa.rd eq'ual protection rule. Virtually 
every state statute affects important rights. This Court 
. has repeatedly held, for example, that· the traditional 
equal protection standard is applicable to statutory 
classifications affecting such fundamental matters as 
the right to pursue a particular oec~tioh/l the right 
to receive· greater or smaller wages 12 or to work more 
or less hours,nand the right to inherit property." 
Rights such as these are in principle indistinguishable 
from those invo1ved here, and to extend the "com
pelling interest" rule to a.ll ca.ses in which such rights 
are affected would go fllf toward making this Court 
a. "super-legislature." TIns branch of the doctrine is also 
uimecesaa.ry .. When the right affected is one asSured by 

. right of political associa.tion and drew distinctions based upon the 
'my the right was exerciSed. The present casi is. another ini!WIoo, 
iDsofar 85 welfare residence statutes both deter interstate movement 
and distinguish among welfare applicants on the basis of such move
ment. Consequently, I have nol ittempted to specify the brancli of 
the dOetriJle upon which these decisions rest . 

10 See n. 9, 8Ul'ra. 
"See, 8. g., Willia1lUon v. Lee Optical Co., 348 U. S. 483 (1955); 

Kotch v. Boarel of River Pilot Camm'n, 330 U. S. 552 (1947). 
12 See, e. g, Bunting v. Oregon, 243 U. S. 426 (1917). 
11 See, e. g., Miller v. Wilson, 236 U. S. 373 (1915). 
14 See, ~ g., Ferry v. Spokane, P. d; S. R. Co., 258 U. S. 314 (19'22). 
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the FederaJ Constitution, any infringement can be dealt 
with under the Due Process Clause. But when a statute 
aJTects only matters not mentioned in the Federal Con. 
stitution and is not arbitrary or irrational, I must reit
erate that I know of nothing which entitles this CoUIt 
to pick out particular human' activities, characterize them 
!Ill "fundamental," and give them added protection under 
an unusually stringent equal protection test. 

I shall consider in the next section whether welfare 
residence requirements deny due process by unduly bur
dening the right of interstate travel If the issue is 
regarded purely as one of equal protection, then, for the 
reasons just set forth, this nonracial claBBification should 
be judged by ordinary equal protection standards. The 
applicable criteria are familiar and well established. A 
legislative measure will be found to deny equal protec
tion only if "it is without any reasonable basis and there
fore is purely arbitrary." Lindsley v. Natural Carbonic 
Gru Co., 220 U. S. 61, 78 (1911). It is not enough that 
the measure results incidentally "in some inequality," 
~r. that it is not drawn "with mathematical nicety," 
Ibid.; the statutory classification must instead cause 
"different treatments . . . so disparate, relative to the 
difference in classification, as to be wholly arbitrary." 
Walter8 v. City of St. Loui8,347 U. S. 231, 237 (1954). 
~imilarly, this Court haa statec;l that where, 8S here, the 
lBBue concerns the authority. of CongrO!!! to withhold 

·"a noncontractual benf'nt under a social welfare pro
gram ... , the Due Process Clause [of the Fifth Amend
ment] can be thought to interpose a bar only if the 
st9.tute manifests a patently arbitrary c1aaai1ication, 
utterly lacking in rational justification." Flemming v. 
Nestor, 363 U. S. 603, 611 (1960). • 

For reasons hereafter set forth, see infra, at 672-877, 
a legislature might rationally find that the imposition 
of a welfare residence requirement would aid in the 
accomplishment of at least four valid lI:overnmental ob-
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jectivea It might also find that reaidence requirementa 
have advuntllges not shared by other methods of aehlev
ing the 8S.me goals. In light of this undeniable relation 
of rmidence requirements to vlilid leiJiglative aims, it can
not ba Enid that the requirements are "arbitrary" or 
'lJacking in rational justification." Hence, I Can find no 
objection to these residence requirementS wider the 
Equal Protection Clause of the Fourleenth Amendment 
or under the analogous standard embodied in the DUe 
Proeese Clause, of the Fifth Amendment. 

IU. 
The nen issue,. which I think requires fuller analyaia 

than that deemed neceSsary by the Court under ita equal 
protection rationale, is whether a one-year welfare reei
~ence ~uirement amounts to an undue burden upon the 
nght of mterstate travel. Four considerations are rele
vant: First, what is the constitutionaIsource and nature 
of the right to travel which is relied upon? Second 
w~t is the extent of the interference with that right?· 
Third, what governmental interests are served by welfare 

. residence requirements? Fourth how should the bal-· , . 
80ee of the competing considerations be struck? .. . 

The initiaIproblern is to identify the sourCe of the . 
right to traVel asSerted by the appellees. Congress·.·· 
enacted the welfare residence requirement in the District . 
of Columbia, so the right to travel which is invoked in 
that case must be enforceable against congr6ssioMl aetion. 
Th~ residence requirements challenged in the Penneyl- . 
vama .and Connecticut appealS ·were imthorized by Con. 
gress 10 42 U. S. C.§602(b), so the.right to travel 
relied upon in those cases must be enforceable against 
the States even though they have aeted with congressional 
apPl'<Jval. 

In my view, it is playing ducks and drakes with the 
statute to argue, 88 the Court does, ante, at 639-641, that 
Congress did not mean to approve these state residence 
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requirements. In 42 U. S. C. § 602 (b), quoted more 
fully, ante, at 638-639, Congresa directed that: 

H[t]he Secretary shaD appl'ove any [state f\S8istanoo] 
plan which fulfills the conditions specified in sub
section (a) of this section, except that he shall not 
approve any plan which imposes as a condition of 
eligibility for [AFDC aid] a residence requirement 
[equal w or greater than one year]." . 

I think that by any fair reading this eeetioil ·muet be 
regarded &8 conferring congressional approval upon any 
plan containing a residence requirement of up w one 
year. 

If any reinforcement is needed for taking this statutory 
language at face value, the overall scheme of the AFDC 
program and the context in which it was enacted suggest 
sirong reasons why Congress would have wished to 
approve limited state residence requirements. Congress 
determined to enlist state assistance in financing the 
AFDC program, and to administer the program primarily 
through the States. A previous Congreee had already 
enacted a one-year residence requirement with respect 
to aid for dependent children in the District of Colum~ 
bis.." In these circumstances, I think it only sensible to 
conclude that in allowing the Sta.tes to impose limited 
residence conditions despite· their possible impacf .on 
persona who wished to move interstate,n Congress was 
motivated by a desire to enCourage state participation in 

15 See 44 Stat. 758, § 1. 
16 The arguments for and against welfare residence requirements, 

including their impaet on indigent migrants, were fully aired in 
congressional committee hea.rings. See,·e. fl., Hea.rings on H. R. 4120 
before the. House Committee on Ways and Means, 74th Cong., lBt 
Sess., 831-832, 861-871 (1935); Hearings on S. 1130 before the 
Sena.te Committee on Finanee, 74th Cong., 1st Bess., 522-540, 643, 
656 (1935). 
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the AFDC pl''Ogram," as well as by & feeling that· the 
Stn~ should at least be permitted to impose reaidenee 
requirements !l8 strict as tha.t already authorized for 
the District of Columbia. Congresa therefore had a. 
genuine federal purpose in allowing the States to use 
residence tests. And I fully agree with THE CHIEF 

JUSTIcE that this purpose would render § 602 (b) a per
missible exercise of Congniss' power under the CommerCe 
Clause, unless Congrel!S were prohibited from acting by 
another provision (if the Constitution. .. . 

Nor do I find it credible that Congress i~1ended to re
frain from expressing a.pproval of state residence require
ments because of doubts about their constitutionaiity 
or their compatibility with th~ Act's beneficent pur
poses. With respect to constitutionality, a similar resi
dence requirement was already in effect for the District of 
Columbia, and the burdens upon travel which might be 
caused by such requirements must, even in 1935, have 
been regarded as within the competence of Congress under . 
its commerce power. If Congress had thought residence 
requirements entirely incompatible with the aims of the 
Ac~, it could simply have provided that state assistance 
plans containing 8Uch requirements should not be ap- . 
proved at a.JI, rather than having limited approval to plans . 
containing residence requirements of less than one year. 
Moreover, when Congress in 1944 revised the AFDC· 
program in the District of Columbia to conform with the 
standards of the Act, it chose to condition eligibility 
upon one year's residence,u thus strongly indicating that 

"I am not at all persuaded by the Court's a~t that Con
g~' sol,e purpose was to compel'" [IJiberality of residence reqllire
ment:" See ante, ·at 640. If that was the only objective, it could 
have been more .effectively accomplished by· specifying that to 
qualify for approval under the Act a state assistance plan must 
contain 1W residence requirement. 

to See Act to provide aid to dependent children in the District 
of Columbia § 3, 58 Stat. 277 (1944). In 1962, this Act was repealed 
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it doubted neither the constitutionality of such a pro
vision n~r its consistency with the Act's purposes." 

Opinions of this Court and of individual Justices have 
suggeated four provisions of the ConstiLution as possible 
oo·urces of a right to travel enforceable I!.gflinst ilie fed~ 
eral or state governments: the C()mmeroe Clause;" the 
Privileges IUld Immunities Cla.use of Art. IV, § 2; 11 the 
Privileges and Immunities Clause of the Fourteenth 
Amendment;·" and the Due Process Clause of the Fifth 
Amendment.'· The Q>mmerce Clause can be of no assist
ance w theSe appellees, since that clause grants plenary 
power to Congress," and Congress either enacted or ap
proved all of the residence requirements here challenged. 
The Privileges and Immunities Clause of Art. IV, § 2," is 
irrelevant, for it appears settled that this clause neither 
limits federal power nor prevents a State from distin
guishing among its own citizens, but simply "prevents a 
State from discriminating again8t citizens of other States 
in fa.vor of its own." Hagv.e v. CIa, 307 U. S. 496, 511 
(1939) (opinion of Roberts, J.); see Slaughter-Howe 
Cases, 16 Wall 36, 77 (1873). Smce Congre1!8 enacted 
the District of Columbia residence statute, and since the 
Pennsylvania and Connecticut appellees were residents 

and replaCed by D. C. Code § 3-203, the provision now being 
challenged. See 76 Stat. !H4. 

11 cr. ante, at 639-641 and DB. U-25. 
,. Bee, e. g., Edwarda v. California, 314 U. S. 160 (1941); the 

PIJJI8enger COBtl, 7 How. 283 (1849) .. 
•. 21 Bee, e. Q., Corfield v. Co",ell, 6 F. Cas. 546 (No. 3230) (1825) 
(Mr. Justice Washington). 

.. Bee, e. g., Edwarda v. California, 314 U. S. 160, 177,181 (1941) 
(DoU0LA8 and Jackson, JJ., ooneurring) j Twining v. New Jersey, 
211 U. S. 78,97 (1908) (dictum). 

,. See, e. IJ" Kent v. Dulles, 357 U. S. 116, 125-127 (1958) j 
Apthelcer v. Secreta", oj State, 378 U. S~ 500, 5Q5..r06 (1964). 

•• See, e. g., Prudential ITlil. Co. v. Benjamin, 328 U. 8. 408, 423 
(1946). See also Marv/and v. Wirtz, 392 U. 8.183,193-199 (1968). 

,. "The Qti2eDS of each State shall be entitled to all Privileges 
and Immunities of Citizens in the several State!¥,' 
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and therefore citizens of those States when they sought 
welfare, the clause can have no appliootion in any of 
thQ cat!a3. 

The PmoiJegea- and Immunities Oau.se of the Four
teenth Amendment provides that: "No State shall make 
or enforce any law which shall abridge the privileges or 
immunities of citizens of the United Statee." It is evi;. 
dent that this clause cannot be applicable in the Di.stric\ 
of Columbia appeal, since it is limited in tennato in
stances of state action. In the Pennsylvania and cOn
necticUt mses, therespeetive States did impose and 
enforce the residence requirementa. HoWever, Congresil 
approved these requirements in 42 U. S. C. § 602 (b). 
The fact of congressional approval, together with this 
Court's past statements about the nature of the Four
teenth Amendment Privileges and Immunities Clause, 
leads me to believe that the clause aft'ords no additional 
help to these appenees, and that the decisive issue is 
whether Congress itself may impoeesuoo requirements. 
The view of the Privileges and Immunities Clause which 
has most often been adopted by the Court and by indi
vidual Justices i8 that it extends only to those "privileges 
and immunities" which. "arise or grow out of the rela
tionship of United States· citizens to the nationai gov
ernni.ent." Hague v. C/O, 307 U. 8.496, 520 (1939) . 
·(opinion of Stone, J;),." On the authorIty of Crandall 
v. Nevada, 6 Wall. 35 (1868), those privileges and im
munities have repeatedly been said to include the ri~t 
to travel from State to state,'" presumably for the reason 
assigned in CrandaU: that state· restrictioRs on travel 

.. See Slaut;htu-liciuse ClUes, 16 WaD. 36, 79 (1873); In r8 
KetBmler, 136 U. 8. 436, 448 (1890) j McPherson v. Blacker, 146 
U. S. I, 38 (1892); Ginzla v. Tiernan, 148 U. S. 657, 661 (1893); 
Duncan v. Missouri, 152 U, S. 377, 382 (1894); Twinitig v. Ne1D 
Jersey, 211 U. S. 78,97-98 (1008). 

., See, e. g., Slaughter-House Caier, 8Upra, 8t 79j Twining V. Ne1D . 
Jer"Ie1I, aupra, at. 91. 
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might interfere with intercourse betw:en the ~ed~ral 
O{)vernment and ita citizena." This kmd of objection 
to state welfare residence requi.rements would seem nece&
wily to vanish in the face oi congressional a.lIt~ori~ati.on, 
for except in those instances when its 8uthorlty 18 lun
ited by a constitutional provision binding upon it (as the 
Fourteenth Amendment is not), Congress has full power 
to define the relationship between eiti.zena a.nd the 
Federal Government. 

Some Justices, notably the dissenters in the Slaug~ter
House Crue8, 16 Wall. 36, 83, 111, 124 (1873) (FJeld, 
Bradley, and Swayne, JJ., dissenting), and the concurring 
Justices in Edward8 v. California, 314 U. S. 160, 177, 181 
(1941) (DouGLAS and Jackson, JJ., concurring), have 
gone further and intimated that the Fourteenth A!nend
ment right to travel interstate is a concomitant of federal 
citizenship which stems from sources even more basic 
than the need to protect citizens in their relations with 
the Feders.1 Government. The Slaughter-HoWle dis
senters suggested that the privileges and immunities of 
national citizenship, including. freedom to, travel, were 
those natural rights "which of right belong to the citizens 
of all free governments," 16 Wall., at 98 (Field, J.). 
However, since such rights are "the rights of citizens of 
any free government," id., at 114 (Bradley, J.), it would 

, appear that they must be immune from national as well 
as state abridgr:nent. To the extent that they may be 
validly limited by Congress, there would seem to be no 
reason why they may not be similarly abridged by States 
acting with congressional approval. 

The concurring Justices in Edward8 laid emphasis not 
upon natural rights but upon a generalized concern for 
the functioning of the federal system, stressing that to 

,. The Cra~rlaU Court stre~d the "right" of a citizen to come 
to the national capital, to have access to federal officials, and to 
travel to seaports. See 6 Wall., at 44. Of course, Crandall was 
decided before the enactment of the Fourteenth Amendment. 
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allow 8 Stat.e to curtail "the rights of national citizenship 
would ~ to contravene every conception of national
unity:' 314 U. S., at 181 (DoUGLAS, J.), and that "[iJf 
national citizenship rneana less lhs.n (the right to move 
interstate] it means nothing." Id., at 183 (Jackson, J.). 
However, even under this rations.1e the clause, would 
appear to oppose no obstacle to congression8'l delineation ' 
of the rights of national citizenship, insofar as Congress 
'may do so without infringing other provisions of the 
Constitution. Mr. Justice Jackson explicitly recognized 
in KdUJ(JJ'ds that: "The right of the citizen to migrate 
from state to state ... [is] subject to all constitutional 
limitations imposed by the federal government," id., at 
184. And nothing in the nature of federalism would 
seem to prevent Congress from authorizing the States to 
do what Congress might validly do itself. Indeed, this 
Court has held, for example, that Congress' may empower 
the States to undertake regulations of commerce which 
would otherwise be prohibited by the negative implica
tions of the Commerce Clause. See Prudential Ins. Co. , 
v. Benjamin, 328 U. S. 408 (1946).' Hence, 88 has 

. aIreadybeen suggested, the decisive questio~ is whether 
Congress may legitimately enact, weHare, residence re:, 
quirernents, and the Fourteenth Amendment Privileges 
and Immunities Clause adds no 'extra force to the appel~ , 
lees' attack on the requirements: 

The hJ.st possible source of a right to travel·is one which 
does operate against the ,,'Federal GOvernment: the Due 
Process Clause of the Fifth Amendment.'· It is now Bet-

.. Professor Chafee has suggested that the Due Process Clause ' 
of tile Fourteenth, Amendment may similarly protect the right to 
travel against state interference. See Z. eliacee, 'Three Human 
Rights in the Constitution of 1787, p. 192 (HI56). However, that 
clause surely provides no greater protection against the States than, ' 
does the Fifth Amendment clause against the Federal Government; 
BO the decisive question still is whether Congress may enact a resi
dence requiremen t. 
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tIed that freedom to travel is 1m element of the "liberty" 
tOOUred by that claUllC. In Kent v. Dulles, 357 U. S. 116, 
12..'\.-}2O (1958), the CourL said: 

''The right. to travel is a part ~f t.he :liberty' of 
which the citizen cannot be depmed wlthoul due 
process of law under the Fifth ~mendment .. : '. 
Freedom of movement across frontiers .. : ' and m,~ 
side frontiers as well, was a part of our herItage .... 

The Coun echoed these remarks in Aptheker v. Secretary 
of State, 378 U. S. 500, 505-506 (1964), and added: 

"Since this case involves a personal liberty pro
tected by the Bill of Rights, we ~lieve tb~t the 
proper approach to legislation curtaIling that liberty 
must be that adopted by this Court in NAACP v. 
Button, 371 U. S. 415, and Thomlr.iU v. Alaba~ 
310 U. S. 88 ... ' [S]ince freedom of travel 18 a 
constitutional liberty «losely related to rights of 
free speech and association, we believe that appel
lants . ., should not be required to assume the 
burden of demonstrating that Congress could not 
have written a ~tatute constitutionally prohibiting 
their travel." Id., at 5i6-517. 

However in Zemel v. Rusk, 381 U. S. 1 (1965), the.First 
AJnendm~nt CIll!t of the Apthekef opinion was explained 
as having stemmed from theJact that Aptheker was for
bidden to travel because of "expression or association on 
his part," id., at 16. The Court noted that Ze~e~ was . 
"not being forced to choose between membership 10 an 
organization and freedom to travel," ibid., and held that 
the mere circumstance that Zemel's proposed iourn~~ to 
Cuba might be used to collect information. of poli~cal 
and social significance was not enough to brmg t~e case 
within the :First Amendment category. 

Finally, in United States v. Guest, 383y. S, 745 ~1966), 
the Court again had occasion to consider the nght of 
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interstate travel. Without specifying the source of that 
right, the Court said: 

"'The constitutioncl right to travel from one State 
to another ... occupies a position funda.mentllol to 
the concept of our Federal Union. It is a right that 
h9.8 been firmly established a.nd repeatedly recog
nized. ... [The] right finds no p.xpli'cit mention 
in the Constitution. The reaaon, it has been su,~ 
gested, is that a right so elemeniary WIUI conceived 
from the beginning to be a necessary concomitant 
of the stronger Union the Constitution created. In 
tIDY event, freedom to travel throughout the United 
Stat.es has long been recognized as a basic right 
under the Constitution." {d., at 757-758, (Foot
notes omitted.) 

I therefore conclude that the right to travel interstate 
is a "fundamental" right which, for present purposes, 
should be regarded as having its source in the Due 
Process Clause of the Fifth Amendment. 

The next., questions are: (1) To what extent does a 
one-year residence condition upon weHare eligibility 
interfere with this right to travel?; and (2) What are . 
the governmental interests supporting such a cOndit.ion T 
The eonsequence of the residence requirements Is that 
persons who contemplate interstate changes of residence, 
and who believe that they otherwise would qualify for . 
welfare payments, must take into account the fact that . 
BUch assistance will not be available for a year after 
arrival. The llumber or proportion of persons who are 
actually deterred from changing residence by the exist
ence of these provisions is unknown. If one accepts 
evidence put forward by the appellees,'· to the effect 

S. See. Brief for Appellees in No. 33, pp. 49-51 and n. 70; Brief 
for Appellees in No. 34, p. 24, n. 11; Supplemental Brier for Appel
lees on Reargument 27~O. 
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that there would be only a minuscule increase in the 
number of welfare applicants were exi.sting reaideoce 
requiremen ts to be done' away with, it follows that the 
requiremfnts do not deter Iln appreciable nurn~r of 
persons from moving interstate. 

Against this indirect i01pa.ct on the right to travel 
O1U9t be set the interests of the States, and of Congress 
with respect to the District of Columbia, in imposing 
residence conditions. There appear to be four such in
terests. First, it is evident that a primary concern of 
Congress and the Pennsyh'arua and Connecticut Legis
latures was to deny welfare benefits to persons who 
moved into the jurisdiction primarily in order to collect 
those benefits.3I This seems to me an entirely legitimate 
ohjective. A legislature is certainly not obliged to fur
nish welfare assist ... lce to every inhabitant of the juris
diction, and it is entirely rational to deny benefits to those 
who enter primarily in order to receive them, since this 
will make more funds available for those whom the legis
lature deems more worthy of subsidy." 

.. For Congress. see, e. g., Problems of Hungry Children in the 
District of Columbia., Hea.ringB before the Subcommittee on Public 
Hea.lth, Education, Welfare, &Ild Safety of the Senate Committee 
on the District of Columbia, 85th Cong., 1st BesS. For Connec~ 
icut, see Connecticu1 Genera.! AlIaembly, 1965 Feb. Spec. Sess., 
House of Representatives Proceedings, Vol. II, ·pt. 7, at 3505. For 
Pennsylvania, see Appendix in No. 34, pp. 96&-98a. 

'2 There is support for the view that. enforcement of residence' 
requirements can significantly reduce welfare costs by denying 
benefits to those who come solely to collect them. For example, in 
the course of a long a.rticle generally critical of residence require
ments, and ~fter a detailed discussion of the ava.ilable information, 
Professor Harvith ha.s stated: 

"A fair conclusion seems to be tha1, in at least some sta.tes, it 
is not unreasonable for the legislature to conclude that a useful 
saving in welfare costs may be obtained by residence tests discour
aging those who would enter the state solely becauee of its welfare 
programs. In New York, for example, a one per cent saving in 

SHAPIRO 11. THOMPSON. 673 

618 

A second possible purpose of l'eli:idenoe requuements is 
the prevention of fraud. A rwidence requirement pr0-

vides Qn objectiYe and worlmble lrulans ofdetennining 
thnt an Gppticsnt intonda to renmin indefinitely within 
the jurisdiction. It tberefore may aid in eliminating 
fraudulent collection of benefits bv nonresidents and 
persons already receiving assistanee in other Stawa. 
There can be no doubt that prevention of fraud is a 
valid legislative goal. Third, the requirement of a fixed 
period of residence may help in predicting the budgetary 
amount which will be needed for public assistance in 
the future. While none of the appellant jurisdictions 
appears to keep data sufficient to permit the making of 
detailed budgetary predictions in consequence of the re
quire~ent. so it is probable that in the event of a very 
large mcrease or decres.se in the number of indigent new~ 
comers the waiting period would gi,'e the legislature time 
to make needed adjustments in the welfare laws. Obvi
ously, this is a proper objective. Fourth, the residence 
requirements conceivably may have been predicated 
upon a legislative desire to restrict welfare payments·' 
finanCed in part by state tax funds to persons who have . 

welfare coetB would a.mount to several million dollars." Harvith The 
ConstiMionaJity of Residence Tests for General a.nd Ce.~rical· 
Assistance Programs, 54 Calif. L. Rev. 567,618 (1966). (Footnotes 
omitted.) See also HelveriTI(J v. Davil, 301 U. S. 619, 644 (1937). . 

For essentiaDy the Eame rea.sons, I would uphold the Connecticut 
welfare regulations which except from the residence requirement . 
persons who come t{) Connecticut with II. bona. fide job offer or with 
resources sufficient to support tb~m. for three months. See l' 
Conn. Welfare Manual, c. II, §§ 219.1.:219.2 (1966). Such persons 
a.re very wdikely to have entered the State primarily in order to 
receive welfare benefits. 

"For precise prediction to be possible, it would appear tbat a·' 
residence requirement must be combined with a procedure for 
~ertaining the number of indigent persons who enter the julia
dlctton a.nd t~e proportion of those persons wbo will remain indigent . 
durmg the residence period. . 
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reeent;ly made some contribution to the St!\te's economy, 
through h&ving been employed, hlwing paid taxSl'J, or 
he,vilig !ip1lut money in tbo Stote. This too would ilppsar 

to be a legitimate purpose." 
The next question is the decisive one: whether the 

governmental interests served by residence requirements 
outweigh the burden imposed upon the right to travel 
In my view, a number of consideratiOns militate in favor 
of constitutionality. First, as just shown, four separate, 
legitimate governmental interests are furthered by resi
dence requirements. Second, the impact of the require
mente upon the freedom of indiyiduals to travel interstate 
is indirect and, according to evidence put forward by 
the appellees themselves, insubstantial Third,' these 
are not cases in which a State or States, acting alone, 
have attempted to interfere with. the right of citizens 
to travel, but one' in which the States have acted within 
the terms of a limited authorization by the National Gov
ernment, and in which. CongresS itself has laid down a . 
like rule for the District of Columbia.. Fourth, the leg
islatures which enacted these statutes have been fully 
exposed to the arguments of the appellees as to why these 
residence requirements are unwise, and have rejected 
them. This is not, therefore, an instance in which legis--· 
latures have acted· without mature deliberation; 

Fifth, and of longer-range importance, the field of 
welfare assistance is one in which there is a widely 
recognized need for fresh solutions and consequently 
for experimentation. Invalidation of welfare residenCe 

•• I do not mean to imply that each of the above purposes neces
sarily was sought by each of the legislatures that adopted durational 
residence requirement6. In Connecticut, for example, the welfare 
budget is apparently open-ended, suggesting that this. State is not 
seriously concerned with the need for more accurate budget.1ry 
estiroa tea. 
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requirements might have the unfortunate consequence 
of dicoournging the Perlern.\ IUId Slate Governments 
fl'OOO ~blilll)ing unusually generous welfare progrll.tn3 
in particulti.r areas on 1m cx~rimental basis, becausa 
of fears that the program would cause an influx of 
parsons seeking higher welfare payments. Sixth and 
finally, a strong presumption of eoDstitutionality attache! 
to statutes of the types now before us. Congressional 
enactments com& to this Court with an extremely heavy 
presumption or validity. See, e. g., Br01L'1I v.Maryland, 
12 Wheat. 419,436 (1827); lneurance Co. v. Glidden Co., 
284 U. S. 151, 158 (1931); United State8 v. Butler, 'NT 
U. S. 1.67 (1936); United Statu v. National Dairy Corp., 
372 U. S. 29, 32 (1963). A similar presumption of con
stitutionality attaches to state statutes, particularly when, 
Il8 here, a St.ate has acted upon a specific authorization 
from c<>ngress. See, e. g., PoweU v. Pennaylvania, 127 
U. S. 678,684-685 (1888); United State8 v.DeB Moinu 
N. ~ R. Co., l~ U. S. 510, 544-545 (1892). 

I do not consider that the factors which have been' . 
urged to outweigh these considerations are sufficient to· . 
render unconsii.~utional these state and federal enact
ments. It is said, first, that this Court, in the opinions . 
~ussed, supra, at 669-671, has acknowledsed that the .. 
right to travel interstate is a "fundamental" freedom. '. 
Second, it is contended that the governmental objectives·. 
mentioned above either are ephemeral or could be ac
complished by: meal)S which do not impinge as hea';ily . 
(}n the right to travel, and hence that the requirements 
are unconstitutional ~ause they '!sweep unneOOssa.ri1y 
broadly and thereby invade the area of protected free-. . 
doms." NAACP v. Alabama; 377 U. S. 288, 307 (1964). 
The appellees claim . that welfare payments could be 
denied those who come primarily to collect welfare by 
means of less restrictive provisions, such a8 New York's 
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Welfare Abuses La.w; .. that fraud could be preventerl by 
il1vl'-stigati<>n of indiyjdual applic.am-B or by a much 
s.l-tol'ter re'lldznce period; that budgetary predictllbility 
is a remote n.nd sj)\!culative goal; and i.hat assurance of 
invt'.c;tment in the community could be obtained by a 
shorter residence period or by taking into account prior 
intervals of residence in the jurisdiction. 

Taking all of these competing considerations 'into ac
count, I believe that the balance definitely favors con
stitutionality. In reaching that conclusion, I do not 
minimize the importance of the right to travel interstate. 
However, the impaet of residence conditions upon that 
right is indirect and apparently quite insubstantial. On 
the other hand, t.he government-al purposes served by the 
requirements are legitimate and real, and the residence 
requirements are clearly suited to their accomplishment. 
To abolish re~jdence requirements might well discourage 
highly worthwhile experimentation in the welfare· field. 
The statutes come to us clothed with the authority of 
Congress and attended by a correspondingly heavy pre
sumption of constitutiona.lity. Moreover, although the 
appellees assert that the same objectives could have been 
achieved by less restrictive means, this is an area in which 
the judiciary should be especially slow to fetter the judg
ment of Congress and of some 46 state legisla.tures sa in 
the choice of methods. Residence requirements have 

.. That law, N. Y. Soc. Welfare Law § I39-&, requires publio 
welfare officials to conduct a detailed investigation in order to ascer
tain whether ~ welfare "applicant carne into the state for the purpose· 
of receiving public assistance or care &lid accordingly is undeserving 
of and ineligible for assistance .... ". • 

•• The ligure may be varioosly calculatoo. ·There was restimony 
before the District Court in the Pennsylvania cnse that 46 States 
had some fonn of residence requirement for welfare assistance. 
Appendix in No. 34, pp. !l2a-93a. It was stipulated in the Con
necticut case that in 1965, 40 States had residence requirements for 
aid to dependenl children. Appendix to Appellant's Brief in 
:No. g,.p. 45a. See also ante, at 639-640 and n. 22. 
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udvsnta{!ea, such ItS adminiatre.tive simplicity and relative 
rertvjnty. which a.re !lot f>hared by the alternative solu
tions propo::;eO by t.he appeileea. In these circurnst.3IJee3, 
r cannot find {.hat the burden. imposed by residence 
requirements upon ability to travel outweighs the gov
ernmental interests in their continued employment. Nor 
do I believe that the period of rei!ideDce required in there 
cases--one year-is so excessively long as to justify a 
finding of unconstitutionality on that score. 

I conclude with the following observations.. Todays 
decision. it seems to me, ref\~ to an unusual degree 
the current notion that this Cou~ POS8CBSes a peculiar 
wisdom all its own whose capacity to lead this. Nation 
out of its present troubles is eontained only by the 
limits of judicial ingenuity in contriving new consti
tutional principles to meet each problem as it arises. 
For anyone who, like myself, believes that it is an essen
tial function of this Court to maintain the constitutional 
divisions between state and federal authority and among 
the three branches of the Federal Government, toda.y's. 
decision is a step .in the wrong direction. This resurg
ence of the expansive view of "equal protection" canies. 
the seeds of more judicial interference with the state and 
federal legislative process, much more indeed than does 
the judicial application of "due proCell!" according to 
traditional concepts (see my dissenting opinion in Duncan 
v. Louisiana, 391 U. S. 145, 171 (1968), about which 
some members of th.is Qourt have expressed fears as 
to its potentialities for setting -us judges "at large." 37 

I consider it particularly unfortunate that this judicial 
roadblock to the powers of Congress in this field should 
occur at the very threshold of the current disCussions . 
regarding the "federalizing" of these aspects of welfare 
relief. 

"Cf. Harper v. Virginia Bd. of Elections, 383 U. S. 663, 670, 
6i5-68O (BuCK, J., di~nting). 
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Olfice of the A"islant AlWmcy General 

Honorable Newt Gingrich 
Speaker 
U.S. House of Representatives 
washington, D.C. 20515 

Dear Mr. Speaker: 

FROM: HASK I NS, ~i P. Z/L 

Office. of I.cgislalivc Affairs 

W<lII.i'lgll)'l. f).C. 205.'0 

November !), 1995 

'This presents the views of the Department ot: Justice on H.R. 
4, the "Personal Reflpons:ibility Act of 1995, \I as paDoed by the 
House of Rep:t'esentativcs, and the "Work Opportunit'y Act of 1995, It 

as passed by the Senat.e. Bot.h bills ruisc many seri01.W welfare 
policy concerns. We defer to the Department of JIealt.h and Human 
Services j.n this area and il.ddrcss below a number of constitutional 
af'Jd other legal issues. 

CONSTITUTIONAL CONCERNS 

1. Denial of Assistance for Children Born to Unmarried 
Minor Mothers 

Section 101 of the House bill, amending section 405(a} (4) of 
the Social security Act, would exclude from eligibility for cash 
benefits mothers under age 18 and their children born out-of
wedlock. No cash benefits may be p:r;ovided until the mothers reach 
age 18. section ~o~ of the Senate bill, in what would now be 
section 406 (b) of the Social Security Act, contains a provision 
that differs from the House version in two respects; denial of 
assistance is at the option of the states, rather than mandatory; 
and the authorized exclusion appears to extend to all benefits, 
rather than only to cash benefits. 

We have seriouo constitutional concerns regarding the 
discrimination on the basis of out-of-wedlock hirth required or. 
authori:.::ed by t.hese provisions. On their {ace, these provisions 
distinguish among equally needy children based on the conduct of 
those children's parents. The Supreme Court has held already that 
for purposes of distributing welfare benefits, "as indispensable to 
the health and well-being of illegitimate children al;; to those who 
are legit.imate," such distinctions violate the Equal Protection 
Clause. See New Jen_H~y Welfare Rigj)ts Org. v. Cahill, 41:1 U.S. 
619, 621 (1973) (per curiam). Specifl.ca11y, the Court jn Cahi_l.l 
rejected the means chosen by t.he 131.al.e t.o advance itF: .1 ntcrest i.n 
"p:r'f!~;er-v[ingJ and strengt:hE!n(:in~J f<'JmiJ.y life"; 
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(J) mpOBing diflabilitier; on the ill cgitima(~f! child is 
cont:r.·clry to the basic concept of Our sy:;tem t.hi::tt legal 
burden::: ohould bear some relatio~whip to j ndi vidual 
respon:"ibility or wrong-doing. Obviously, no child is 
responsible for. hiB birth and penali.z) ng the illegi.tirnate 
child if.: an ineffectual--as well as an unjuElt--wi'lY of 
del-erring the parent. 

P. 8/13 

Cahill, 411 U. S. at 620 (quoting Webe]:: v. Aet.na CasuaJ...!;y ... & Surety 
Co., 406 U.S. 164, 175 (1972) i see iil.so Trimble v. §o:r::don, 430 U.S. 
762, 769 (J977) ("we have expresf.lly considered and rejected the 
argument. that a Stilte may at. tempt t.o influence the actions of men 
and women by imposing f.:ancLioIls on the chj) dr.'en born of t.heir 
illegitimate relatimwhips"). We think LilaC this rea~'lOn:i.ng would 
likely compel invalidation of the provision in quer.:tion. 

? • Treatment of "Interstate lmf!l.igrants" 

Eoth the House and Senate bills purport t.o authorize the 
st.ates to discriminate among beneficiaries based 'on ]ength of in
state res3.dence. 1 Specifically, the bills would allow each state 
to pt'ovide families that have lived in the stat.e 10r less than one 
year with the leve1 of benefits, if any, t.he families w01l1d hilvc 
received in their prior states of residence. 

The supreme COUrt. has. held t.hat a stiltc impermissibly 
penalizes the right. to interstate travel wl~n it denier.: newcomers 
the "same right to vital government benefits and privileges . 
as are enjoyed by other residents." Memorial HosR .. v. MarieoDa 
County, 415 U.S. 250, 261 (1974) (one-year residency requirement 
for free non emergency medical care invalid as penalty on right to 
interstate travel) i ~ also Shapiro v. Thompson, 394 U.S. 618 
(1969) (one-year residency requirement for welfare benefits; same 
result). This is so even if the state acts, as it would here, 
pursuant to attempted congressional authorization. S~ Shapiro, 
394 U.S. at 641. In a related line of cases, the Supreme Court has 
used a different rati.onale to corne to the same conclusion, holding 
that distinctions based on length of residence violate the Equal 
Protection Clause under rational basis review. See, ~..9:...:..., 7.obel v. 
Williams, 4.57 U.S. 55 (1982) (state lacks rational and permissible 
interest in granting incrementally higher oil revenue dividend 
payments to residents of longer duration) . 

Recent lower courl cases have reI ied on both these theories to 
invalidate laws that, like t.hose contemplated by the bill, limit 
new state residents t.o the level of welfare benefits they received 

1 '1'he relevant provision appears j n r.:eet.ion 101 of both the 
Hou!:e and Senate bill,;. 'fhe House prov.:i :,ion would amend Gcction 
403 (e) (2) of the Social Security Act i the Seni':l.t.e provision, sectior 
403 (b) (2) • 

- 2 
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in their prior home states. See Mt.l:c:hell v. Steffen, 504 N. W. 2d 
198 (Minn. 1993), cert. denied, 114 S. Ct. 902 (1994); Green v. 
~nder~Qll, 811 F. Supp. 516 (E.D. Cal. 1993), aft;'d, 26 F.3d 95 (9th 
Cir. J.994). The Supreme Court granted certiorari in Green, but 
recently directed vacation of the prior judgments in the 0ase on 
procedural grounds without reaching the merits. Anderson 'V. ~reen, 
63 U.S.L.W. 4162 (u.s. Feb. 22, 1995) (pel' curiam). Unless and 
until the Supreme Court revisits·this issue, courts applying this 
case law are very likely to hold unconstitutional state laws passed 
pUrl3Uant to these pr.ovisions of the bills. 

3. Limited Eligibility 01 certain Naturalized Citizens 

Under section 502 of the Sen1:lte bill, for a period of tj me 
after an individual enters the Unlted Slates pursuant to a 
::;ponsorship agreement, the income of the individual's sponsor wo.uld 
be attributed, or "deemed," to the individual In determining hiG' or 
her· eligibility for nearly all federal need-based programs of 
assistance. The deeming period would extend for q minimum of fJve 
years after entry, or for futUre immigrants, until·· the ent.rant has 
wOl:ked in the United States for 40 qualifying quarters. If the 
entrant never worked for 40 qualifying qual'ters, deeming would 
continue indefinitely. States would be authorized to adopt thE 
Bame deeming rules for state assist.ance programD. 

As applied to naturalized citizens,2 the provisions ... a 

question would· operate effectively to deny welfare benefits L) 
certai.n United States citizens bec1:luse they were born outside V,e 
country and achieved their citizenship status thro·.·.ah 
naturalization. This appears to be an unprecedented res~J.lt .. 
Current federal deeming pro.visiol1s under vario.us benefits pl~'.)grams 
operate only as against aliens, 3 and we are not aware of any 
comparable restrictions on citizen eligibility for federal 
assistance. As a matter of policy I we think· it would he a mistake 
to begin now to relegate naturalized citizens who have 
demonstrated their commitment to o.ur country by undergoing the 
naturalization process -- to a kind of second-class status. We 
defer to the views of the Department of Health and Human Services 
to provide you with further informatio.n on L.he overall impact on 
Federal programs of. the provision relating' to non-citizens. 

As a legal mat.ter I section 502 is highly vulnerable to 
challenge on the grounds that it distinguishes between naturalized 

2 Our co.mment here is limited to the applicatio.n of deemillg 
requirements to united St.ates citizens. As appli'ed to. aliens, t~he 
deeming requir.ements' constitutionalit.y would be judged under the 
standar.d set out. 

3 £ee, ~, 42 U.S.C. ~ 615 (AFDC); '} D.S.C. 2014(i) (Pood 
Sf:amps) . 

- :~ -
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and native-born. citi:l:en:; ;i 11 violat i01l of 1 .. hE-! equal pjX): .. ~ctiC'Il 
component of the Fifth Amendment. See :3chneider v. Jlu::;)\. I 3 '1'1 U. S. 
J.63 (1964) (restriction on length of fOleign residence appliu] to 
natural:i.zed but not native born cit.i:.:eIlS viola.teo Pi fth Atr1e;l(~:nenl) . 
It is true, of course, that: when Congre::w exercises .itB pJenary 
authority to regulate immigration and natura] ,1;7';t.::'on, the 
classifications it draws are subject to very de~crcntial review 
under the Fifth Amendment. See MatheWl:~ v. Ji_q.~, 426 U.S. 67 
(1976). We do not think, howeve1.-, that. Lhis :..;tandard would govern 
review of section 502. By te1.-ms I 4 sect.ioT' !:;02 applies subsequent 
as well as prior to natura] j 7.at.ioll. CongrelJs I immigration and 
naturalization authority, em t.he othe'_ hand, expires w;i t.ll respect 
to an indj,vidual immigranL and :~C t.he point of his 01- hel: 
naturalization. See Afroy'im v. F'."sk, 38'1 u.s. 253 (l967) (Congress 
lacks power to deprive natural:'zed citjzen of citizenlJhip status) . 
That is, while Congl-ess has :"n.-oad discretion to impose condit.ions 
precedent on entry and P:"t"u:calizatiol1 , t.hat authorj t.y docs not 
extend to the imposit ::'on of restriction::; Lhal operate post· 
natura1izat.:ioTl: 

While the rishts of citi~en:~hip of the native born oed.vo 
from ~ 1. 0;;' the FOllrteent..h Amendment. t:md the r,i ght.s of 
the nat.tl~·alized cit) zen derive fl:oTn s«tisfyi.nq, free of 
fraud, "the requ irements set by Congross, the lat tel", 
apart from the except.ion noted [collstitut.jonal 
eligihj liLy for President), "become::; a member 01 the 
society, possesoing all the rights of a native citj7,en, 
and standing, in t:he view of the constitution, on t.he 
footing of a nali vc,. The Constitution does not authorize 
Congress to enlarge or abridge those rights. The simple 
power of the nationc,J. Legislature, i::; to prescribe a 
uniform rule of l1.b,tu)"..'alization, and the exercise of this 
power exhausts it", 'so far as respects the individual." 

Schneider, 377 U.S.,' at 166 (quoting Osborn v. Bank oJ United 
States, 22 U.S. (9 Whe,it-.) 738, 827 (1824»). Accordingly, section 
502 cannot be characterized as an exercise of immigration and 
naturalization powe:z;' "!nt.itlE!d to deferential review by the courts. 

, , 

An alt~rnativcl argument.. could be made that I ,because the 
provision :cefers genet'ally to citizens with sponsors, it might be 
defended on the ground th:~t it does not involve discrimination 
based (:n naturalized :;tatuE: aR such'. We doubt., however, that such 
an M:gument would succeed.: First, the context Aurl",,'oundir.g t.he 
prc'.rision ':'3 adoptic{n tends lto undermine the content.ion that ne"ction 
502 is neutral with respect' to naturalized status. The Senate did 
not begin with a clean st.abltory slate, but rathe:r with an existinq , -

"~ . Section 502 gOlTerns determinations of "l.he eliqibility of 
an llldivi':lual (whethel' Ci. citizen o~- national ui the Unit.cd Stat"eo 
or 3.11 al::~en) for assil'!tance II 



JUL-08-1996 12:4:3 TO:E K,t,GAN FROM:HASKINS, ~1 P. 6/}:3 

9yslCIIl of dcCmil19 provjn:ions limited. CXpl-cl3Bly tc, 'l):i~nf.l. Thot ... it. 
chose t.o expand tflose p:r·ovisions to illclude cj·tizcn:" i as well -
and to do so wJ th a provision included in tj t).:; of .1 tf.: btll devoted 
Ol.berwh;e exclusively to treatment of alit'!tl:3 - .. suggests f.;crongly 
that the citizens it had in mind were thot;e who once were aliens. 
Second, we note that state courts have rejected ·as unduly 
"abstract" a simi].;.-·;):' position offered in defense of fltate deeming 
provisionR, finding that the provisions const.itute impermissible 
discrimination based on alienage despite the fact that they reach 
only Rponsored aliens. E] Souri v. Dep I t of Socj.Ml ~€p:vj GeG, 414 
N.v1.2d 6'19, 683 n.9 (Mich. 1987)~i Bee abo TO:W!LOf G)-eenwicb, v. 
narann:i,kqya, 643 A.2d 2':)1, 263-64 (Conn. 1994) (di:~cussing and 
distinguil)hing Ged1Jldig). -,... reviewing court might well f j nd the 
reasoning of these decisions persuaFd ve, and characr.eri:::e the 
deeming prov;i.o) on in question here <:U3 one that classifies 
naturalized cilizens with aliens fur purposen of bene£its 
ineligibili ty. 

So underDtoOu., section 502, as applied t.o. cillzens, would 
contravene the basic equal protection tenet that·. "the rights ot 
citizenship of the nar_ive born and of the nat.urali2c:d perRon are of 
the S'J.me dignity Bnd are coextensive." Schneider, 377 U.S. at 165. 
The COnzlllf;))cb of Lhe Fifth Amendment, in thi.s respect, are congruent 
wi.th the limits on Congress' affirmi'lLive immigration and 
llaturalizat ion power; neither conat.;i tUC.lUIlul provj [:ion permits 
Congress to t)~eat; naturalized ci ti~eIlS uS it doefJ alie1;B I se~ 
b.froyim, and separately from nat.:.ive born ci ti~ens. Perhaps even 
more troubling, the Senate's effort to bring nat_ur(;lJized citizens 
within the scope of provisions previously reserved for aliens mighL 
be viewed as discrimination based on natjonal origin: as notec 
above, the new and expanded deeming provision appears intended to 
reach a class of former aliens, or, put differently, a class of 
citizens born outside the United States. A classification based on 
national origin, of course, is subject to 'strict scrutiny under 
equal protection review, ~ Korematsu v. United States, 323 U.S. 
214 (1~44), and it is unlikely that the deeming provision could be 
justified under this standard. See Barannikova, 643 A.2d at 26S 
(invalidating state deeming provision under strict scrutiny); §1 
souri, 414 N.W.2d at 683 (same). 

COMMENTS RELA'rED 'I'O CHILD SUPPORT ENPORCEMENT 

As the agency charged with giving effect to the prOVisions of 

5 " (T]he great divide in the [equal protection] decisions 
lies in the djf:f:erence between emphasizing the actualit.ies or t_he 
abstractions of legislation. * * * '1'0 recogn;i.~e marked dj fferenccG 
that exist in fact is living law; t.o disregard practical 
diffe).-ences and concentrate On some absr_ract- identitieR is lifeless 
logic." (q\loting MQrey v. POllO, '354 U.S. 4:'7, 4"2 (1957) 
(Frunkfu!.'ter, J., dissenting». 

5 . 
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the Ch:i Id support Recovery Act of 1992, which mfjkt~ it: i'i fcd,':ral 
cdme to cross p,t:ate lines to avoid a chiJd Rupporl obligation, the 
Department of Justice has i::l direct interet,;!: in le~:jj slat) on ({.jsigned 
to enhance the tooJo available to states to enforce c}lild support 
orders. We are supportive of provj [lions in both l.h;: senate <Hld 
Hour;e bills that. incorpol~ate the major propoDals fo:: tOllqhe:c child 
support enforcement that the AdministratJon demar~ded. 

Ooth the HouDe LInd Senate bill!': provide for chc streamlining 
of state procedures for establishing pate:Jlity ~nd child support 
orders, and for the modification of ·:!xistin9 Dupport orders. 
Addition~lly, the bi] Is contain P"vV1S10lW . pcrmj tting local 
agencies to acce,ss more databascs. enhancing theiI· abi 1 j.ty to 
locate absent parents and track t;leir employment. Finally, botl1 
bills would centralj:>.:e casetracl',ing, rec:ordkecpinq, cUld emp]oyment 
information. We support thes~ provisions. 

We also support the provisions of the. billf.: Umt p]~ovide ror 
the voiding of frauduleilt asset transfel.·s by non -cuBtodj al pal.'ents, 
j mprove the provisions of cu;rrent law mandating· ·'1 full faith and 
credit" for child f.lupport <;:>rders issued in other states, and 
provide guidance to state courts on priority and recognition of 
chi Id SUPPOl"t. orders when~ more tha.n one orde.r hap, been j f.wued. 
These bills also l~equirc th:,it. states enact statutes providing fO)·· 
the suspensi.on of dr:LV~"I:B, professional, occupationa] and 
recreational licenB~~. We support these provisimls, as well. 

QI1:lli.~ CONCERNS 

1. Limited Eligibility of Legal Aliens 

Though they differ in their part;clllars, both the House and 
Senate bills would restrict severely the eligibility of legal as 
well as illegal aliena for federal means-tested benefit.s programs. 
Both bills also would authorize the states to impose additional 
restrictions on the participation of legal aliens in certain 
benefits programs. 

We think such a broad-based exclusionary policy is difficult 
to justify. In our view, it is neither fair nor sensible to deny 
subsistence benefits to nearly all legal aliens, many of whom have 
participated productively in the United Stat.es economy for year.s 
before requiring asslstance, and to their children, Moreover, it 
should be noted that it is unclear whether states may deny welfare 
benefits to legal aliens, even when they act pursuant to 
congressional legislation 9i ving them that option. See GJ:aham v. 
Ri.chardE!Pl1, 403 U.S. 365, 382-83 (J.971). 

In addition, any final legislation should include an 
exemption, which i8 included in the House b;i 11, for] e!;pl permanent 
re:;idents who are/unable to naturalize bec8lwc of t.heir phY:3ical or 
mental disabiJ.j ties. An exception r.;l1ould al~J{) be made for ) eg<:d. 

- 6 -



JtlL-08-1996 12:43 TO:E KAGAN FROM:HASKINS, M. 

permanent resident.1;; who are over '/Ij years ot age and who hav~ lived 
ill the United SLi.ltes for over five years. Fj.nally, the 
Administration ha:::: sertouG rcservaUons about the b.ill's 
applicat.ion of theoc provisions to Medicaid. 

2. J~imitations on Pederal Authority 

In two places, the House bill would Ijmit federal authority by 
providing that 

The Secretary may not x'egulate the conduct of Stat.eEl 
under tllis part or enforce any provision of th~s part, 
except to the extent expressly providcc. in th:i s pa.::t. 6 

The Senate bill contains a f.1imilar limitat.ion. 7 

The reach of these provisions in unclear. Om: assumption ifJ 

that they are intended to prevent the secretary from promulgating 
substantive regulations that govern the disposition of the 
particular block gr.ant funds at l.ssue in each affeqted title. Our 
concern, however, is tllat the provisions might be ;r.-ead t.o extend 
also to the Secretary's enforcement of other global statutes and 
)~e9ulations (g_!.SJ....,..., the Administrative l'roced\lre Act, audj t.-rclatec( 
legislation, and Lhe like) applicable t.o. all fede):al fundj ng 
programs. 

For instance, the provisions could be cOllstrued to prohj.bi t 
the Secretary Irom applying to the staLes' management of theil: 
block grants the provisions of Title VI of the Civil Rights Act of 
1964, as amended, 42 U.S.C. § 2000d et ~eq., Title IX of the 
Education Amendments Act of 1974, as amended, 20 U.S.C. § 1681 et, 
~; and section 504 of the Rehabilitation Act of 19'73, -:;~ 
amended, 29 U.S.C. § 794. Broadly read, the provisions also would 
prevent the Secretary from instituting program fraud civil remedies 
actions against states under the Program Fraud Civil Remedies Act, 
31 U.S.C. §§ 3801-3812, which provides administrative remedies for 
false claims and statements in connection with the receipt. of 
federal funds. Even the Secretary's referral of a matter to the 
Department of Justice for prosecution or civil action might be 
bal'red by the provisions. 

'To avoid what we think is an' unintended consequence, th", 
provisl.ons might be drafted more narrowly to provide that nth~' 
Secretary is !li2t. authorized 12y this Act to regulate . "Such 
a provision would make clear that the Secretary may not attacL 

G Section 101 (amended Social Security Act section 40~(f»), 
'the language of. the second provision, in section 423 (0 of the 
bill, is substantially s5milar. 

7 Section 101 (new section 416) 

_. '7 . 

. ' 
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addition'll comlil..:i.oT)s to usc of 
without inadvertenlly stripping 
enforce prp-existing or subsequent 

th(~ block ~Jl:'ant.,:: in <3Ilel,;t ion. 
the secretary of iiCllUJOJ:'ity 1,,0 

statUlory mauddles. 

3. Grace Period for State constitutional l\mendmcnt .,. ----_ .... - . 

Section 791. (e) of the House bj]] would establ.i r;}) a "grace 
period" [or states "unable to (] comply" with the :cequircment.G of 
Title VII "without amending the State con:::t) t.ution. " Jt is our 
view that state constitutional provisions Jcnel:aJ ly could not. 
prevent compliance with 'rit] e VII, in that stv.te provisions 
inconsistent with 'l'itle VIr. would be "Joid under the Supremacy 
Clausp- in Gtates recp-iving federal funds. PE'!.'§2,~, :,rownsend v. 
Swank, 404 U.S. 282 (1971) (state Iv.w violates Supremacy Clause by 
imposing AFDC r.estrictions inconsist.ent:. wil.h federal Dtandards). 
We therefore r.ecommend drafting sect.i.on '191 (c) to achieve what 
appears to be its purpose without.. suggestinq t.hat. state law C~lIl 
take precedence over federal st..andardfl: 

If a State constitution is inconsistent ',wit:h any 
provision of 'this title, then the Stat·" 8ha] 1 not be 
found out of compli.ance with any requ3:::emenl. enacted by 
this title until the ear]jer of-- ' 

(ll 1 year after the ~ficctive dat:e of a State 
constitutjonal amend~~nc a~hioving consistency with this 
tJtle; or 
(2) 5 years after the date of t:he enactment~ ot this 
UtJe. 

We recommend substi.tuting the same language for tlle similar 
provision in section 991(c) of the Senat.e bill. 

4. Bar of Benefits to Immigrant Children 

In our view, the exclusion contained in this bill of all alien 
children from most federally funded benefits is problematic and 
inhumane. The list of prOgrams for excluded benefitf.l include~J 
basic medical services (including mental health), welfare services, 
foster care, child care, housing assistance, nutrit.ion services, 
and the like. Otherwise qualifying alien children ,should be 
protected from exclusion of such benefi t programs. There is no 
justifiable connection between the exclusion of these chi.ldren and 
any governmental interest in reducing government spending. These 
children are in this country through no fault of their own. 

The harm inflicted on these childr.en will be Sub:~t'lntia] and 
harmful 'to all society. They will not be eligible t~o receive any 
medical care, until it is an emergency situation. Nor will these 
children be eligible for basic social services which wouJd rescue 
an abused or neglected child from a household and place the chiJJ 
in foster care. Those affected by the:::e provisions are j n)':oce1,:':' 
children who did not. choose to come to thj S couIllry, and the hc:;rm 
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imposed by de.niaJ. of !·l1lr.h C'l:H:;(:.'Ill i,:Il he<llLh C;:Jl'O and. social fJeyviccs 
can s;tn~ely intlict. il ) .iietime of hardsh:i r{. 

5. Cuban and .Ha;; tian J;:.lltr.anLt) I l\.c:':~ef.;f.i to BQnfl.t;i,t.,.':1. 

We urge the House and Senate to clctrify chat Cuban and Haitian 
entrance;, including parolees, a:n~ el igj ble for means- test.ed 
benefl.ts under the same te:nnr5 :md conditionE aa provided to 
refugees and asylees under II.}{. 4.. In pCI.rticular, the HOllse and 
Senace should clarify that Cuban and Hai ti.an entrants a)~e elig:i bJ e 
tor the same wa) ven5 from belleiit: n:wt.r.i.clions as refugee::; and 
aay) ees. We 81:::;0 urge che Huuse and SerliJ.te ~o reLain current law 
which author) ;-.ef5 Cuban and HD 1. tj an ent~-ants I access to refugp.e 
assistance benefits. 

Undp.i the terms of the Septelllber 9, 1994 agreement between the 
tmited States and Cuba whjch has succeeded in encouraging aSfe, 
ol.-derly and legal migration, the United St<:ttes has made a 
commitment to facilit<:tte the legal migration of at least ~o.ooo 
Cubans each year. The May 2, 1995 agreement provides for p<:trole 
consideration ±or Cuban migrants at Guantanamo. 

Cuban B)Jd Haitian entrants, like refugees, do not necessarjly 
have close f<lmily tj etJ 01:' empJ oymcnt offen; iII the United States, 
and t.herefore, may lack the :..mpport sYf.:t.elllf3 <:tva],] able to other 
immigrants. While good fai th efforts a:n.~ being made to screen out 
potential Cuban and Hai tiCln entrants who are likely to beconl~' 
pub]ic charges and to encourage the ear]y self-sufficiency of thesE, 
entrants upon arriva] in the United States, some may still need the 
safety net of benefits for the first five years after entry. 
Requiring fully enforceable affidavits of support for a.II Cuban 
lottery beneficiaries in Havana would be contrary to the purpose 
for which the lottery program was designed, Le. to provide 
migration opportunities to peraon::; who tnay not have family ties to 
the United States. 'l'he elimination of benefits for Cuban and 
Haitian entrants might result in our inability to fulfill our 
migration committnent which could trigger an uncontrolled outflow of 
illegal migration from Cuba. 

The five year waiver from the bar On benefits and the 
continuation of refugee benefits--cash and medical assistance for 
the critical first 8 tnonths--would lessen t.he itnpact on state and 
local communities acrOSS the nat jon by helping to ensure self~ 
sufficiency and reducing the potential for long term dependency on 
public -assistance. " 

Finally, clarificat.ion is also needed to continue specific 
benefits for certain gI'OUPS of foreign nat.lonals who under the 
current legislative Janguage wOl))d be restricted from coverage in 
direct contravention of tre.atief; to which t:he United States is 
signalo:ry. We defer.' to the Department: of Sl.ate with respect. to 
furt.her details on how the legislation ::~hou1d be cJ arified. 
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6. St.ate and Ped~ral Repo;r;ts On Un.docllmel1t.<:!d 101m; gTl'J.r;CJi 
to thg_.Hlli 

L 11/1': 

The bilJ. ahlo proposes that_ the information gathered by state 
AFDC agencies be . given to lbe INS on illegal alieni;'. Present] y. 
the AFDC statute' restricts thE: use or disclosure ·of j.nformation 
concerni.ng applicants, unless it :i.s for a purpose directly 
connected with benefits eligibj15Ly verification under the 
Systematic Alien Verification fox- Entitlement (SlIVE). InformaU on 
gained through tlle SAVE p:r'-(>::.:ess cannot be used for any purpose 
other than genera] ve)~i£ic<,tion of eligibility for benefil/,l. Pf~_15. 
£....9..:.. 7 U.S.C. §2025(e); ·,2 U.S.C. §§1320·7(c) i 1436a(3); J437 et
seg. . Also, accesr; t.o that infonnation is generally very 
l."estricted. Bee~ .. , U.S.C. ~/.O/.5(e); 12 U.S.C. J3?Ob-·I(d) (3) (B). 
Further, a change ir. such a policy to require r.eporting to the TNS 
by all agencies ",JrovJding benefit!) would rilise grave privacy 
concerns. 

Any new r"':porting requirements of benefits agencies to th<2 lNS 
of: undocument'~d aliens would radically al ter many service provj dj )1(, 

e.nvironmentf;. Similar to concerns expressed about Ca] ifoI·nia· co> 

Propo(;iLioL 18'/, thifi change could potent.ially place fSLate socjaJ 
workers, c:eachers I doctors I heal th care pTOV iders and ocher 
prov:iderr" in the position of reporting relatives of t.hose they 
serve. Also, such providers of services w(1uld have too undergo some 
traini.ng on this :::cporting procedure and further inr.~rease the 
admir,istrati vc burdens of these agencies. 

I 

Finally, verification for enforcement purp08~"S would be very 
difficult to imp:ernent. Neither service agencies nor present 
systems have th~ capacit.y to satisfy the :r:equirements of this 
pl'ovision. 

7. Use ot: Social Security Card as Citizenship 
Ident:Lfication 

While the Administration supports the '10tion of making the 
Social Security card more fraud-resistant" section 105A of the 
Se-:H:>.te bi13 would take the first step towarc1s using Social Security 
cal.·ds as a national citizenship identification dev:i ce. The Social 
Security Administration has previously point:ed out and testified 
that ble Social Security card was never intt~nded to be uBed as an 
ident.ification card or fOJ~ verification of benefits or cit.izenship. 

'I'here ar.e a number of real and practical problems that would 
be' encountered if this proposal were enacted (L.9......., relating v_ 
cCll1piling the data that would be needed to implement the program, 
a:-:; well as the substantial costs that would likely he incurred). 
M)Jreover, sl.lch a program wou) d have the pot.ential for 
disc~"jillinatory impact, as it seems likely t.hi'lt-. eLimic mhlorities, 
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whcUlcr citizens or- -not, would be ca]:I od IlPOTl to pr0duce their 
identificilticm c<~rdEl 1l\00~e often than non-Ill:; nod tics. 

8. Food Stamp l"orfeitu;r:e P:r'ovj ~.iuns 

Both t:.he House and Sella\:.(; vend onl3 of H .1<. .4 contain 
provif;i.orw providing for crimj '-,ell forfeitures in connection with 
convictions obtained in food stamp fraud cases. See § 576 of the 
House billi ~ 361 of the Senate bill. Unfort-_llnae.ely, neither bill 
cxpandR dv:illy forfeitable propcrty undf!t' 7 U.S.C. Ii 2024(g). 

The absence of the availabiljty of civil forfeiture for some 
types of propel:·ty involved in food I:ltamp violations is problematic. 
For example, only the defendant' s property tlluy be forfeited in a 
criminal forfe:i ture case. Property used by the defendant but held 
by a t.hird party cannot be forfeited c)~illlillally. In addition, th"" 
absence of civil forfeiture will make it impossible to use 
forfeitures in cases in which the offender has become a fugitive. 
'l'hat i.s because criminal forfeiture opp.ratelJ, only upon the 
convict.; on of t-he defendant. Morcove:t·, there <.Ire _ times when the 
crind nal prosecution of an offender is not. necessary to vindicate 
the government' s inte)~est, as long as t.he proceedf1 of and/or the 
pJ-opcrty used in the violation can be forfeitp.d civilly. 

Having said that, the Seuate criminal forfeiture provision is 
certainly p3"eferable to the Hom.,e provision_ The House bill has 
the following flaws not present in the Senate counterpart: 

First, the House forfeiture provision lacks basic procedures 
necessary for j mplementing criminal forfeitures. By contrast, thl!; 
Senate provision incorporates the criminal forfeiture procedures 
from 21 U.S.C. § 853 (criminal forfeitures for drug violations) . 

Second, the House provision incorporates the "innocent owner" 
defense presently applicable to civil forfeitures (~, 21 U.S.C. 
§ 881(a) (6) and (7» in a criminal forfeiture statute. This poses 
the same problems that the Department's proposed uniform innocent 
owner provision is designed to correct. See, e. a. ._, United States 
v. One J.973 Rolls Royce, 43 F. 3d 794 (3d Cir. 1.994) (holding that 
present innocent owner defense in section 881 precludes forfeiture 
from any pernon who acquired the property ai~Ler the offense giving 
rise to the forfeit.ure action). On th'S other hand, the Senate 
provhdon's inclusion of 21 U.S.C. § 853(n} (6) in its incorporation 
of other criminal fOJ;feiturc provis.ions from 21 U.S.C. § 853 
applies standal."do appropriate for non-defendant third party 
claimants _in c~:':i.minal forfeitures. 

Third, the House provision contains unur . .:ual features t.hat. 
place amounts realized from food stamp forfeitures at tIle disposal 
of the Secretary of l\gr:i·;;ulture. Such pl~oviGions conflict directly 
with 28 U.S.C. § 524(c) (Department of Justice Assets Forfeiture 
Pund) , which placer; f:1uch amountf'! at the discret:i Ofl<:.lry dir.:posai at 
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the Attorney General t'or varj ous forfej tun~ and law enforcement,
related purposes. ~~ 28 U.s.C. §§ 5'-4(0) (1), (4) (1'\) and (12) (A). 
The Senate version does not contain language of this nature. 

9. Withholding of Portion of Assistance for Families 
!nQl~ding Children Whose paternity Is Not F.stablished 

Current law requires that a IDother applying for welfare 
benefits cooperate in establishing the paternity of her child. 
Section 101 of the House bill, while maintaining the cooperation' 
requirement, also would require states to impose financial 
penalties on families receiving assistance if paternity has not in 
fact been established. 

Presumably I the state interest in imposing the new penalty 
contemplated by the bill is to provide an incentive for families to 
aid in establishing paternity. The penalty will apply, however, 
even when a IDother has done all within her control to establish 
paternity, and the failure to make' a final determination is 
attributable solely to the action (or nonaction) 'of the. t'J:t.!,her or 
of the state itself. This penalty is likely to operate unfairly in 
many cases and Seems to be redundant ;in light of preexisting 
cooperation requirements. 

* * * * * 
Thank you for the opportunity to present our views on this 

legislation. If we may be of additional assistance in connection 
with this or any other matter, please do not hesitate to call upon 
us. The Office of Manage:ment and Budget has advised that there is 
no objection frOID the standpoint of the Administration's program to 
the presentation of this report. 

S· cere10 

Andrew~ • 
Assistant Attorney General 

- 12 -


