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July 8, 1996 Dz P\?

MEMORANDUM FOR THE CHIEF OF STAFF

FROM: Bruce Reed
Ken Apfel

SUBIJECT: Major Issues -- Wisconsin Waiver

Here is a brief summary of issues the White House needs to resolve in the next few
days so that the President can announce the Wisconsin waiver at the NGA meeting July 16.

I. Overview

On May 29, Gov. Thompson delivered a 400-page request for specific waivers of 69
AFDC, 18 Medicaid, and 5 Food Stamp provisions. HHS sees no problem with at least 54 of
the 69 welfare provisions and 7 of the 18 Medicaid provisions. USDA has more limited
waiver authority (it cannot allow changes that would make any families worse off), but __ of
__ have been worked out. .

The earliest the waiver can be approved without legal challenge is July 11, which
marks the end of 30-day period for public comment. Dole stopped in Wisconsin last week to
attack the Administration for not getting the waiver done yet. Last month, the House
overwhelmingly passed a bill to deem the entire Wisconsin waiver approved, but the Senate is
less likely to move that legislation -- unless we stir it up again by turning down too much.

II. Major Policy Issues

There are two schools of thought on how to approach the major remaining policy and
legal issues in the Wisconsin plan. One approach, advocated by HHS, is to treat Wisconsin
as another waiver request, and try to hold the line on a handful of issues -- time limits,
residency requirements, etc. -- that HHS has denied states in the past. The other approach
would be to treat Wisconsin as the political equivalent of another welfare reform bill, and
judge its elements based on what we are willing to accept or reject in national legistation
from Congress. The first approach would deny Wisconsin some provisions even though states
could do them under the Breaux-Chafee welfare bill we support. The second approach would
take the same position on Wisconsin that we have staked out in the national debate: yesto a
work-based welfare block grant, no to a Medicaid block grant.



1. Medicaid: On Medicaid, the state will get very little of what it asked for.
Although the health plan was designed to expand coverage up to 165% of poverty by placing
welfare recipients in managed care, we will have to reject the basic framework, which is a
block grant that ends the Medicaid guarantee. HCFA is also firmly opposed to allowing
premiums of $20 a month and forcing recipients to accept insurance from their employer if it
is available. However, we can grant a pending Medicaid 1915(b) waiver that will place
welfare recipients in managed care and use the savings to expand coverage, and pledge to
keep working with the state to approve as much of the W-2 waiver as we can while
preserving the guarantee. As always, budget neutrality will be a problem. The Medicaid
provisions are the primary reason we need to keep Congress from passing legislation to deem
the waiver approved, because such a bill would be their current reconciliation package in
miniature -- generally acceptable welfare reform linked to unacceptable Medicaid.

2. Time Limits: The Wisconsin plan includes a S-year lifetime limit, like our bill
and all the major congressional plans. The issue for the waiver is whether to impose terms
on who should get extensions to the time limit. Wisconsin wants to leave that decision to the
discretion of the caseworker. In other states, HHS has always forced states to accept
mandatory extensions for anyone who reaches the time limit and can't find a job. The one
exception is the two-county waiver we granted Wisconsin in 1993, which essentially left that
decision to the state.

We have two realistic options: 1) allow the state to implement the exact terms
statewide that we granted in 1993; or 2) let the state develop its own terms. Under the first -
option, Thompson could only complain a little, since he has bragged in the past that his two-
county waiver was the toughest in the country. Under the second option, the state could do
what it will be able to do anyway if welfare reform becomes law. As a practical matter,
Wisconsin will probably implement the same rules whichever option we choose. (Mary Jo -
Bane favors a third option, to "clarify” the 1993 terms along the lines of what HHS has
demanded from other states -- but others at HHS consider this a non-starter, since it would
enrage Thompson without enabling us to say he had agreed to the same terms once before.)

3. Entitlement: The toughest issue in the entire waiver is how best to make sure that
recipients get jobs and child care, without handing Thompson the chance to claim we vetoed
his waiver by demanding an individual entitlement, which has not been our bottom line in the
congressional debate. The intent of the Wisconsin plan is to provide enough work and child
care to go around, and to use some savings from caseload reduction toward that purpose, but
like Breaux-Chafee and other congressional reform bills, there is no explicit guarantee. -
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MEMORANDUM FOR THE CHIEF OF STAFF

FROM: Bruce Reed
Ken Apfel
SUBJECT: Major Issues -- Wisconsin Waiver

Here is a brief summary of issues the White House needs to resolve in the next few
days so that the President can announce the Wisconsin waiver at the NGA meeting July 16.

I. Overview

On May 29, Gov. Thompson delivered a 400-page request for specific waivers of 69
AFDC, 18 Medicaid, and 5 Food Stamp provisions. HHS sees no problem with at least 54 of
the 69 welfare provisions and 7 of the 18 Medicaid provisions. USDA has more limited
waiver authority (it cannot allow changes that would make any families worse off), but __ of
___have been worked out. -

The earliest the waiver can be approved without legal challenge is July 11, which
marks the end of 30-day period for public comment. Dole stopped in Wisconsin last week to
attack the Administration for not getting the waiver done yet. Last month, the House
overwhelmingly passed a bill to deem the entire Wisconsin waiver approved, but the Senate is
less likely to move that legislation -- unless we stir it up again by tuming down too much.

II. Major Policy Issues

There are two schools of thought on how to approach the major remaining policy and
legal issues in the Wisconsin plan. One approach, advocated by HHS, is to treat Wisconsin
as another waiver request, and try to hold the line on a handful of issues -- time limits,
residency requirements, etc. -- that HHS has denied states in the past. The other approach
would be to treat Wisconsin as the political equivalent of another welfare reform bill, and
judge its elements based on what we are willing to accept or reject in national legistation
from Congress. The first approach would deny Wisconsin some provisions even though states
could do them under the Breaux-Chafee welfare bill we support. The second approach would
take the same position on Wisconsin that we have staked out in the national debate: yesto a
work-based welfare block grant, no to a Medicaid block grant.



1. Medicaid;: On Medicaid, the state will get very little of what it asked for.
Although the health plan was designed to expand coverage up to 165% of poverty by placing
welfare recipients in managed care, we will have to reject the basic framework, which is a
block grant that ends the Medicaid guarantee. HCFA is also firmly opposed to allowing
premiums of $20 a month and forcing recipients to accept insurance from their employer if it
is available. However, we can grant a pending Medicaid 1915(b) waiver that will place
welfare recipients in managed care and use the savings to expand coverage, and pledge to
keep working with the state to approve as much of the W-2 waiver as we can while
preserving the guarantee. As always, budget neutrality will be a problem. The Medicaid
provisions are the primary reason we need to keep Congress from passing legislation to deem
the waiver approved, because such a bill would be their current reconciliation package in
miniature -- generally acceptable welfare reform linked to unacceptable Medicaid.

2. Time Limits: The Wisconsin plan includes a 5-year lifetime limit, like our bill
and all the major congressional plans. The issue for the waiver is whether to impose terms
on who should get extensions to the time limit. Wisconsin wants to leave that decision to the
discretion of the caseworker. In other states, HHS has always forced states to accept
mandatory extensions for anyone who reaches the time limit and can't find a job. The one
exception is the two-county waiver we granted Wisconsin in 1993, which essentially left that
decision to the state. g

We have two realistic options: 1) allow the state to implement the exact terms
statewide that we granted in 1993; or 2) let the state develop its own terms. Under the first -
option, Thompson could only complain a little, since he has bragged in the past that his two-
county waiver was the toughest in the country. Under the second option, the state could do
what it will be able to do anyway if welfare reform becomes law. As a practical matter,
Wisconsin will probably implement the same rules whichever option we choose. (Mary Jo
Bane favors a third option, to "clarify” the 1993 terms along the lines of what HHS has
demanded from other states -- but others at HHS consider this a non-starter, since it would
enrage Thompson without enabling us to say he had agreed to the same terms once before.)

3. Entitlement: The toughest issue in the entire waiver is how best to make sure that
recipients get jobs and child care, without handing Thompson the chance to claim we vetoed
his waiver by demanding an individual entitlement, which has not been our bottom line in the
congressional debate. The intent of the Wisconsin plan is to provide enough work and child
care to go around, and to use some savings from caseload reduction toward that purpose, but
like Breaux-Chafee and other congressional reform bills, there is no explicit guarantee.

The legislature enacted a specific non-entittement provision, for two reasons: 1) the
major national welfare reform bills end the entitlement; and 2) the state wanted to avoid the
due-process constraints of Goldberg v. Kelly, a 197_ Supreme Court case which requires
states to grant a recipient notice and an evidentiary hearing (including the opportunity to
submit evidence, cross-examine opposing witnesses, and retain a lawyer) before terminating
any benefits. Wisconsin is willing to provide "reasonable notice and opportunity for a

2



fu

review," but argues that requiring a hearing before terminating benefits would make it easier
for recipients to get around work requirements, and would keep the system still looking hke a
welfare program instead of the real world of work.

There is no having it both ways on this question: any outright guarantee will maintain
the individual entitlement, even if we call it an assurance or something else. HHS would like
to do just that, and impose due process procedures that go further than the state proposed.
That would have the advantage of protecting recipients if the state runs out of money. On the
other hand, it might prompt Thompson to reject the terms of the waiver, claim that we had
vetoed welfare reform a third time in order to preserve the current system, and lobby
Congress to pass a full Wisconsin waiver.

Another approach would be to require the state to "make best efforts to ensure that
those eligible receive services and benefits." Holding Wisconsin to a "best efforts" standard
would make it easier for courts and the Administration to review the waiver if Wisconsin fails

" 'to provide jobs, but it could not be interpreted as an individual entitlement. Recipients would

get the notice and review proposed by the state, but they could not go to court every time
they were sanctioned.

White House Counsel suggests that instead of HHS outlining its own detailed due
process procedures for the state, we could grant the state the right to go forward with its
procedural provisions "insofar as and to the extent that they comport with applicable
consistitutional requirements.” Since these issues are bound to be litigated no matter what we-
say, it probably makes sense to leave them to the courts to decide.

III. Legal Issues

On two of labor's main concerns (worker displacement and the minimum wage), we
lack the legal authority to grant exactly what the state wanted. The provision that requires
workfare participants to be placed in new (not existing) job vacancies is in a section of the
Social Security Act that cannot be waived under current law. But every major welfare bill
would remove that provision, so Wisconsin will be free to do what it wants once welfare
reform becomes law. On the minimum wage, we can essentially grant the state's request to
pay participants the minimum wage for 30 hours a week of work but not additional hours of
education and training. But the state will have to reduce hours or raise benefits once an
increase in the mininum wage goes into effect.

Two constitutional issues will require a White House decision. First, the state asked
for a 60-day residency requirement before applying for assistance. HHS has refused to grant
even 30-day requirements in the past, based on a 1970<ck> Supreme Court decision, Shapiro
v. Thompson (no relation) that a one-year residency requirement violated the constitutional
right to travel. HHS is now willing to go along with a 30-day requirement for Wisconsin
(and Minnesota, which has had a waiver pending for several months), on the grounds that 30
days represents a reasonable administrative period but 60 days does not. White House
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SENT BY:

6-12-96 i 16:59 !0GC IMMEDIATE OFFICE- 2024562146 & 2/

Immunization Cites: AK(

42 U.S.C. §§ 602(a) (10) and 6C6(a)
45 C.F.R. 233.10(a) (1) {ii) {A) and (B)

Court Cases interpreting the statutory cites:
Townsend v. Swank, 404 U.S. 282 (1971)
Carlson v, Remillard, 406 U.S. 598 (1971)

New York State Dept. of Soc. Sexvices v. Dublino, 413 U.S.
405(1973)

ACF determined immunizations were an impermissable condition of
eligibility and has granted waivers in a number of states to
allow immunizations

Citizen Children of Immigrants

I was not able to find a discussion in the W-2 proposal on this.
I did find a statement on III-1 that to be eligible for W-2 you
must be a citizen or qualifying alien. Alsco found waiver
reguests 27 and 28 (dealing with aliens) on page VIII-1l.

I did a computer search of the W-2 statute and found:
1. Nothing under immigrant or immigrants.

2. One reference to immigration in § 211 which amends § 45.84(5)
to says that an applicant must provide satisfactory proof of
immigration status (the reference to W-2 was added; this part
does not appear to be otherwise changed)

3, ©One reference to alien - § 86 which creates § 49.145 states
that only qualifying aliens, as defined 2n state rules, are
eligible for W-2 employment positions and job access loans

{,()Lﬂ ,“]
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Wisconsin Works (W2) - Ebeg application ““V&

Of the 69 AFDC, child care, and child support enforcement waiver
provisions requested in the W2 application, 54 appear to pose no
legal or policy problems for the Administration, 7 pose some
legal or policy difficulties which can probably be resolved, 4
merit discussion but may not result in actual policy issues, and
6 pose significant legal/policy problems. In addition there are
Medicaid and Food Stamps waiver provisions in W2 which appear to
raise significant policy/legal issues (based on AC’'s preliminary
analysis, without input yet from HCFA or FCS).

{ vro w(/\:rl'w—t__r— {U)
Significant problems S F o tav e av e 1al

1) The State would not guarantee W2 employment or child care to

CM“HAwwﬁ'all eligible families. The State’s plan should assure work and
necessary services that would enable a needy family to support
itself when it plays by the rules and has no other option to earn
adequate income.

~ 2) The State would replace the AFDC fair hearihg process with one
that would allow individuals to appeal to the State decisions of caubs ™

D eant financial eligibility only, would not continue benefits while an wredewi
b can appeal decision is pending, and would not restore incorrectly B Lacle
ben b lost benefits. The combination of weakening due process, N ey el

{ren &b wl.\/‘
Lk [NG0s

oA providing great discretion to the local service providers who

huq would operate W2, and not providing the assurance of needed
financial support, poses great risks that individuals will be
subjected to arbitrary negative decisions. In addition,
constitutional issues are raised. To ensure equitable treatment, wo
there should be objective standards for the provision of benefits {HQOHJ
and services, and the ability to appeal negative decisions to a - oo 40
responsible state agency. dead .

VL&)N° 3} The State would impose a 60-day State residency requirement Q%*“rh*+h1
ML . for eligibility. This has potential constitutional problems. e ehest

‘ . L : , Tl vaps
4) The State would limit participation to 24 months in any
employment position and limit lifetime W2 participation to 60
months, with very limited extensions on a discretionary case-by-
case basis. The Administration has approved AFDC time limits
only when they protect children and do not punish families in
which the adults are playing by the rules but simply unable to
find work.

5) The State would weaken protections for regular employees comt
against being displaced by W2 participants in certain cases. Twaase .
These provisions are in a section of the Social Security Act that

is not subject to section 1115 waiver authority.

6) The State’s evaluation would be limited tc a process analysis.
Given the radical nature of the change W2 represents, the state



evaluation should at .least include an assessment of outcomes
achieved and produce early an regular reports on these outcomes.

Difficulties that can probably be solved with furthexr discussicn

1} The State would provide children whose parents are SSI o bally
recipients a payment of $77 instead of the regular AFDC payment Wl —
for family of one, $248. This poses an equal treatment concern.

If the State.could be allowed to count some portion of parents’ 9 o e
SSI benefits, they might be willing to amend their State plan to et PO

establish child-only payment standards that would be applied to %$I~A‘ o=
all child-only cases.

2) The State would count all income for eligibility purposes
from a wide variety of statutes that exempt particular types of
income for AFDC purposes. While these statutes are not subject
to 1115 waiver authority, we are willing to explore other ways to
resolve this obstacle.

3) The State would merge AFDC and Medicaid funds and reallocate
them for other services. While transfer of funds between
programs -is illegal and federal matching rates for AFDC and
Medicaid cannot be waived under 1115, the cost-neutrality
structure allows for savings in one program to offset costs in
another. '

4) The State would assign individuals with severe barriers to s [T
regular employment to the Transitional Placement component, which cew be
would pay a lower benefit than the Community Services Jobs based (wieliec—
on the required jfurs of work. Under the [Americans with T2uq pab.

Disapilities Act,) individuals must be given accesSs TC employment iy .7
opportunities tha&t would allow them to earn the same benefits as 40 Py
others in W2. Also of concern is that the State would not exempt

from work activities parents who are needed in the home to care

for disabled children.

5) The State would provide financial support under authority of

title IV-E of the Social Security Act rather than under title IV-

A to an AFDC-eligible child who lives with a non-needy non-

legally responsible relative. While we cannot approve this

provision because it would require waiving provisions of the Act

not subject to 1115 waiver authority, we may allow the State to

transfer administrative responsibility for these cases to their y}
foster care agency.

6) The State requests a waiver of AFDC Quality Control (QC) .
requirements, which we cannot approve because it would require Cat
waiving provisions the Act not subject to 1115 waiver authority. V<.
We can, however, allow the State to develop a broader quality —_
assurance system and to reinvest QC disallowances in the program.

7) The State would limit Emergency Assistance (EA) for certain
homeless persons to once in a 36-month period unless the



homelessness was caused by domestic abuse. While we cannot waive
EA provisions under 1115, it is not clear that the State requires
a waiver to do this.

Ttems and guestions for further discussion

1) The State would require co-payments for child care based on
family income and the category of care used. In the past we have
denied this sort of request based on the legal requirement that
AFDC be a cash payment. The policy issues with this proposal are
that the co-payments would not be nominal, and because the co-
payments would be based on a percentage of the cost of care,
families would be more likely to choose lower quality care.

AW
‘o

2) The State would increase required CWEP participation up to 40

hours per week. It is unclear how this activity would be Wi
implemented along with the Community Services Program and l“°1L
Transitional Placements, which would have work requirements of 30 jwod

and 28 hours a week respectively. More important, this could
result in work assignments for less than the minimum wage.

3) The State would sanction the entire family for non-
participation in a W2 employment position beginning with the
firgt instance of noncompliance. It is not clear how this
interacts with pay for performance. We have generally approved
more progressive approaches to denial of children’s benefits when
an adult does not comply with program requirements.

C) As a consequence of the way state proposes to deal with child
only cases, it appears to deny benefits to citizen children of
undocumented aliens. If this is indeed the "case, it could raise
a severe constitutional issue.

POTENTIAL MEDICATID ISSUES
1} Eliminates the entitlement to Medicaid.
2) Requires all recipients to pay premiums.

3) Denies children Medicaid benefits if their parents fail to
cooperate with child support enforcement.
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THE WHITE HOUSE

WASHINGTON
June 10, 1996

MEMORANDUM FOR JACK QUINN
KATHY WALLMAN

FROM: ELENA KAGAN
SUBJECT: WISCONSIN WAIVER APPLICATION

The Wisconsin waiver application appears to present two
serious constitutional issues. (HHS attorneys alsoc believe the
application presents two statutory problems -- one under the
Disabilities Act and one under the Fair Labor Standards Act --
but OLC has not yet started to look into these issues.) In this

memo, I briefly summarize the constituticnal issues, first noting
the arguments {already being pressed by HHS attorneys and, more
tentatively, OLC deputies) that certain provisions in the waiver
application violate the Constitution and then offering the best
available responses to those arguments. Finally I suggest, in
light of the President's desire to approve the waiver, one way to
fudge these issues; this approach would allow Wisconsin to pursue
its desired course without deeming that course constituticnal,
effectively punting the legal questions to the courts.

1. Right to travel issue. Under the Wisconsin program, an
individual must reside in the State for at least 60 days prior to
applying for a "Wisconsin works" employment position. There is a
strong argument that this provision is unconstitutional under
Shapiro v. Thompson. It is, however, possible to distinguish
Shapiro. Moreover, this distinction, though not very convincing
on its face, gains a measure of credibility from the widespread
hostility to Shapiro, which may make the Court grab hold of any
means available to confine that case to its facts.

In Shapiro, the Supreme Court held unconstitutional a
statute requiring a person to reside within a State for a year
prior to receiving welfare assistance. The Court reasoned that
because this provision burdened a person's constitutional "right
to travel™ (i.e., to move to another state), the State had to
show that the provision was necessary to achieve a compelling
interest. The Court then found that the State had failed to make
the requisite showing.

Under a straightforward application of Shapirc, the
Wisconsin residency requirement is unconstitutional. On this
view {currently held by both HHS attorneys and OLC deputies), the
requirement, just like the one at issue in Shapiro, impermissibly
burdens a welfare recipient's ability to move to the State.

There is, however, one obvious difference between the
Wisconsin provision and the Shapirc provision: the difference
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between a year and sixty days. This difference could change the
constitutional analysis on either of two theories. First, it
might be argued that because Wisconsin's provision imposes less
of a burden on a person's right to travel, that provision should
be held to a less strict standard of review than the one at issue
in Shapiro. Wisconsin then could claim that its interests in the
residency requirement in fact meet this lesser standard. This
argument, however, seems quite weak. Standards of constitutional
review do not usually vary in accordance with how much an action
burdens a right, at least assuming the burden is not de minimis.
And no sensible person could say that a state's determination to
deprive a welfare recipient of benefits for two months would have
only a de minimis effect on her ability to move to that state.

More promisingly, it might be claimed that Wisconsin's 60~
day waiting period in fact meets the strict scrutiny standard,
whereas the one-year period at issue in Shapiro could not. The
Court in Shapiro clearly viewed the length of the waiting period
as evidence that the State adopted the requirement to keep poor
people out of the State -- an intent the Court held illegitimate;
the Court saw no other, constitutionally legitimate let alocone
compelling, interest that would necessitate such a long waiting
period. By contrast, it might be easier to portray a 60-day
waiting period as a necessary administrative device, intended to
promote rational budgeting, ensure orderly eligibility decisions,
prevent fraud, and so forth. This argument would be strengthened
to the extent Wisconsin subjects other state-provided services to
the same residency requirement. (For example, it would be quite
useful if Wisconsin insisted on a 60-day residency period before
granting in-state tuition or voting privileges.)

Even in these circumstances, however, the argument seems
fairly tenuous. Shapiro also contains language suggesting that
states simply do not need residency requirements -- of any length
-- to achieve their administrative interests. In this vein, it
may .be especially hard to explain why a State, acting only to
advance these proper purposes, needs to completely deny benefits
for a set pericd, rather than to delay benefits for this time
(thus allowing an orderly decision on eligibility) and then grant
the benefits retroactively. Thus, if the Court sticks with the

‘basic message of Shapiro, Wisconsin will be hard put to show that

it could not achieve its legitimate purposes through means less
drastic than the 60-day period.

What gives the proposed distinction some viability is that
Shapiro might well be on the Supreme Court's chopping block; many
view the decision as one of the worst excesses of the Warren
Court, and certain Justices have indicated that they want to.
overrule it. At the least, the current Court might welcome an
opportunity to interpret Shapiro narrowly, as essentially
applying only to its own facts. QLC does not like to take such
considerations into account; it generally thinks that as long as
the law remains the law, it should be treated as the law. But it
would be obtuse not to recognize that any pronocuncement that the



Wisconsin provision violates the Constitution would stand on an
uncertain foundation.

2. Procedural due process issue. The Wisconsin program offers
fairly paltry procedural protections to persons dependent on it
for assistance. This aspect of the program raises real concerns
under the Due Process Clause: indeed, OLC told me last week that
in light of the Supreme Court's decision in Goldberg v. Kelly,
Wisconsin's proposed procedural framework clearly violates
constitutional standards. I do not think this conclusion follows
so easily; indeed, I think there is a reasonably strong argument
that the Wisconsin program is not subject to the requirements of
due process. I have communicated this argument to OLC, which is
currently considering whether it agrees.

Under the Wisconsin program, a "Wisconsin works agency" -- a
local (sometimes governmental, sometimes non-governmental) group
under contract with Wisconsin's Department of Industry, Labor,
and Job Development to administer the Wisconsin works program in
a geographic area -- may refuse, modify, or terminate benefits
without a prior hearing. If the person affected files a petition
within 45 days, the agency must provide "reasonable notice and
opportunity for a review" and as soon as possible thereafter
render a decision. The Department, upon a petition of either the
person affected or the works agency, generally has discretion to

review this decision. {(But where the decision at issue denies an
application for benefits based solely on a determination of
financial ineligibility, Departmental review is mandatory.) Even

if the Department reverses the agency's decision, the affected
person receives no retroactive benefits.

In Goldberg v. Kelly, the Supreme Court held that the Due
Process Clause required a State providing assistance under the
AFDC program to grant a recipient notice and an evidentiary
hearing (including the opportunity to submit evidence orally or
in writing, to cross-examine opposing witnesses, and to retain a
lawyer) prior to terminating any benefits. The Court reached
this conclusion upon finding that a welfare recipient's interest
in avoiding "grievous loss" (and society's interest in fostering
"dignity and well-being" through the welfare system) outweighed
the government's interest in conserving fiscal and administrative
resources.

At first blush (HHS and OLC seem to think at last blush
too), Goldberg commands the invalidation of Wisconsin's hearing
provisions. In Wisconsin, a works agency can terminate benefits
prior to giving the recipient notice or a hearing. This is
exactly what Goldberg prohibits. Indeed, Wisconsin does not
guarantee even a post-termination evidentiary hearing. Only the
works agency -- which may be a private actor under contract with
the government —-- need review the termination; the Department's
review is discretionary. And there is nothing to indicate that
the review -- whether by the agency or by the Department -- will
include an evidentiary hearing of the kind Goldberg contemplates,
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with the ability to offer evidence and confront adverse
witnesses.

But Goldberg is based on one essential premise; if that
premise evaporates, so too do the due process requirements the
decision articulates. That premise, in the words of the Court,
is that "{welfare] benefits are a matter of statutory entitlement
for persons qualified to receive them."” It is only when a person
has an entitlement of some kind to a substantive benefit (only
when, that is, the benefit counts as "property" within the
meaning of the Due Process Clause) that denial of the benefit
demands procedural safeguards. This is why, to use a concrete
example, the government must provide due process (notice and a
hearing) before dismissing an employee who has a "for cause”
provision in his employment contract, but need not provide such
process to an employee who lacks such a contract clause. It is
only the former who has a contractual "entitlement” to

employment, and it is only this entitlement -- this property
interest -- that invokes the requirements of the due process
clause.

It thus becomes extremely important that the Wisconsin
legislation at issue specifically disavows any creation of an
entitlement on the part of welfare recipients. In the words of
the statute (in a subsection labeled "Nonentitlement"),
"Notwithstanding fulfillment of the eligibility requirements for
any component of Wisconsin works, an individual is not entitled
to services or benefits under Wisconsin works." It is at least
arguable that this provision of the Wisconsin law makes Goldberg
completely inapplicable. Goldberg, or so the argument goes, sets
forth due process standards for cases in which a statute grants
an entitlement to welfare assistance; where a statute explicitly
denies such an entitlement, effectively leaving the provision of
assistance to the discretion of the State, due process standards
never come into play. Stated another way, the difference between
Goldberg and this case is identical to the difference between the
cases noted above involving "for cause" and "at-will employment"
contractual clauses.

A court, of course, might reject this analysis and apply
Goldberg notwithstanding the Wisconsin law's "Nonentitlement”
provision. Such a court might reason that the government cannot
insulate itself from due process requirements simply by labeling
a given benefit as a "nonentitlement." If, for example, a law
details certain qualifications for receiving a benefit -- and,
further, if those qualified to receive the benefit in fact always
do so -- then there is a good case for disregarding the State's
terminology and treating the benefit as an property. Perhaps,
then, in evaluating the Wisconsin program, a court should look
behind the formal description of the benefit and ask whether (and
how) the State exercises discretion and, relatedly, whether the
State's actions generate legitimate expectations on the part of
recipients. And perhaps (though perhaps not) when viewed in this
non~-formalist light, the Wisconsin program would look similar to



the program in Goldberq, leading to adoption of the identical due
process requirements.

The key point, however, is that there is a pretty decent
constitutional argument that Goldberg does not apply here -- more
specifically, that the due process clause imposes no procedural
requirements on the Wisconsin program, because the substantive
benefits provided in that program do not count as property
interests.

3. Recommended Approach

One possible approach is simply to approve Wisconsin's
residency requirement and procedural provisions as written, thus
implicitly finding that they satisfy constitutional standards. I
have argued that there is a very credible argument that the
procedural provisions do so and a not wholly embarrassing
argument that the residency requirement does so too. Perhaps the
existence of such arguments allows simple approval of these
provisions.

Another approach is to fudge the issue, allowing Wisconsin
to do what it wishes, but withholding judgment on the legality of
such action and pushing these questions to the courts. For
example, the Secretary could approve the eligibility requirements
(including the sixty-day waiting period for non~residents) and
the procedural provisions "insofar as and to the extent that they
comport with applicable constitutional requirements." Or the
Secretary could be more specific, approving the sixty-day waiting
period "insofar as that requirement is necessary to achieve a
compelling state interest™ (thus signalling continued approval of
the Shapiroc framework) or approving the procedural provisions "to
the extent such provisions apply to non-property interests"™ (thus
signalling continued approval of the Goldberg analysis). The
variations here are almost endless. All would license the State
to act without sanctioning the constitutionality of such action,
leaving it for the courts to determine whether the action is
indeed lawful.

The above suggestions of course assume that we want to allow
use of Wisconsin's proposed residency requirement and procedural
provisions. If for some reason we do not, we need only accept
the constitutional arguments now being pressed by HHS and OLC.
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THE WHITE HOUSE

WASHINGTON
June 10, 1996

MEMORANDUM FOR JACK QUINN
KATHY WALLMAN

FROM: ELENA KAGAN €
SUBJECT: WISCONSIN WAIVER APPLICATION

The Wisconsin waiver application appears to present two
serious constitutional issues -- more serious than Walter knew
when I last talked with him. (HHS attorneys also believe the
application presents two statutory problems -- one under the
Disabilities Act and one under the Fair Labor Standards Act --
but OLC has not yet started to look into these issues.) In this
memo, I briefly summarize the constitutional issues, first noting
the arguments (already being pressed by HHS attorneys and, more
tentatively, OLC deputies) that certain provisions in the waiver
application violate the Constitution and then offering the best
available responses to those arguments. Finally I suggest, in
light of the President's desire to approve the waiver, one way to
fudge these issues; this approach would allow Wisconsin to pursue
its desired course without deeming that course constitutional,
effectively punting the legal questions to the courts.

1. Right to travel issue. .Under the Wisconsin program, an
individual must reside in the State for at least 60 days prior to
applying for a "Wisconsin works" employment position. There is a
strong argument that this provision is unconstitutional under
Shapiro v. Thompson. It is, however, possible to distinguish
Shapiro. Moreover, this distinction, though not very convincing
on its face, gains a measure of credibility from the widespread
hostility to Shapiro, which may make the Court grab hold of any
means available to confine that case to its facts.

In Shapiro, the Supreme Court held unconstitutional a
statute requiring a person to reside within a State for a year
prior to receiving welfare assistance. The Court reasoned that
because this provision burdened a person's constitutional "right
to travel”" (i.e., to move to another state}), the State had to
show that the provision was necessary to achieve a compelling
interest. The Court then ﬁound that the State had failed to make
the requisite showing. e 3

Under a straightforward application of Shapiro, the
Wisconsin residency requirement is unconstitutional. On this
view (currently held by both HHS attorneys and OLC deputies}, the
requirement, Jjust like the one at issue in Shapiro, impermissibly
burdens a welfare recipient's ability to move to the State.

There is, however, one obvicus difference between the



Wisconsin provision and the Shapiro provision: the difference
between a year and sixty days. This difference could change the
constitutional analysis on either of two theories. First, it
might be argued that because Wisconsin's provision imposes less
of a burden on a person's right to travel, that provision should
be held to a less strict standard of review than the one at issue
in Shapiro. Wisconsin then could claim that its interests in the
residency requirement in fact meet this lesser standard. This
argument, however, seems quite weak. Standards of constitutional
review do not usually vary in accordance with how much an action
burdens a right, at least assuming the burden is not de minimis.
And no sensible person could say that a state's determination to
deprive a welfare recipient of benefits for two months would have
only a de minimis effect on her ability to move to that state.

More promisingly, it might be claimed that Wisconsin's 60-
day waiting period in fact meets the strict scrutiny standard,
whereas the one-year period at issue in Shapiro could not. The
Court in Shapiro clearly viewed the length of the waiting period
as evidence that the State adopted the requirement to keep poor
people out of the State -- an intent the Court held illegitimate;
the Court saw no other, constitutionally legitimate let alone
compelling, interest that would necessitate such a long waiting
period. By contrast, it might be easier to portray a 60-day
waiting period as a necessary administrative device, intended to
promote rational budgeting, ensure orderly eligibility decisions,
prevent fraud, and so forth. This argument would be strengthened
to the extent Wisconsin subjects other state-provided services to
the same residency requirement. (For example, it would be quite
useful if Wisconsin insisted on a 60-day residency period before
granting in-state tuition or voting privileges.)

Even in these circumstances, however, the argument seems
fairly tenuous. Shapiro also contains language suggesting that
states simply do not need residency requirements -- of any length
-- to achieve their administrative interests. 1In this wvein, it
may be especially hard to explain why a State, acting only to
advance these proper purposes, needs to completely deny benefits
for a set period, rather than to delay benefits for this time
(thus allowing an orderly decision on eligibility) and then grant
the benefits retroactively. Thus, if the Court sticks with the
basic message of Shapiro, Wisconsin will be hard put to show that
it could not achieve its legitimate purposes through means less
drastic than the 60-day period.

D

What gives the proposed distinction some viability is that
Shapiro might well be on the Supreme .Court's chopping block:; many
view the decision as one of the worst excesses of the Warren
Court, and certain Justices have indicated that they want to
overrule it. At the least, the current Court might welcome an
oppertunity to interpret Shapiro narrowly, as essentially
applying only to its own facts. QLC does not like to take such
considerations into account; it generally thinks that as long as
the law remains the law, it should be treated as the law. But it
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would be obtuse not to recognize that any pronouncement that the
Wisconsin provision vioclates the Constitution would stand on an
uncertain foundation.

2. Procedural due process issue. The Wisconsin program offers
fairly paltry procedural protections to persons dependent on it
for assistance. This aspect of the program raises real concerns
under the Due Process Clause: indeed, OLC told me last week that
in light of the Supreme Court's decision in Goldberg v. Kelly,
Wisconsin's proposed procedural framework clearly violates
constitutional standards. I do not think this conclusion follows
so easily; indeed, I think there is a reasonably strong argument
that the Wisconsin program is not subject to the requirements of
due process. I have communicated this argument to OLC, which is
currently considering whether it agrees.

Under the Wisconsin program, a "Wisconsin works agency" -- a
local (sometimes governmental, sometimes non-governmental) group
under contract with Wisconsin's Department of Industry, Labor,
and Job Development to administer the Wisceonsin works program in
a geographic area -- may refuse, modify, or terminate benefits
without a prior hearing. If the person affected files a petition
within 45 days, the agency must provide "reasonable notice and
opportunity for a review" and as soon as possible thereafter
render a decision. The Department, upon a petition of either the
person affected or the works agency, generally has discretion to

review this decision. (But where the decision at issue denies an
application for benefits based solely on a determination of
financial ineligibility, Departmental review is mandatory.) Even

if the Department reverses the agency's decision, the affected
person receives no retroactive benefits.

In Goldberg v. Kelly, the Supreme Court held that the Due
Process Clause required a State providing assistance under the
AFDC program to grant a recipient notice and an evidentiary
hearing (including the opportunity to submit evidence orally or
in writing, to cross-examine opposing witnesses, and to retain a

-lawyer) prior to terminating any benefits. The Court reached

this conclusion upon finding that a welfare recipient's interest
in avoiding "grievous loss" (and society's interest in fostering
"dignity and well-being" through the welfare system) outweighed
the government's interest in conserving fiscal and administrative
resources.

At first blush (HHS and OLC seem to think at last blush
too), Goldber§ commands thq,invalidatﬁon of Wisconsin's hearing
provisions. In Wisconsin, ‘a works agency can terminate benefits
prior to giving the recipient notice or a hearing. This is
exactly what Goldberg prohibits. 1Indeed, Wisconsin does not
guarantee even a post-termination evidentiary hearing. Only the
works agency -- which may be a private actor under contract with
the government -- need review the termination; the Department's
review is discretionary. And there is nothing to indicate that
the review -- whether by the agency or by the Department -- will
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include an evidentiary hearing of the kind Goldberg contemplates,
with the ability to offer evidence and confront adverse
witnesses,

But Goldberg is based on one essential premise; if that
premise evaporates, so too do the due process requirements the
decision articulates. That premise, in the words of the Court,
is that "[welfare] benefits are a matter of statutory entitlement
for persons qualified to receive them." It is only when a person
has an entitlement of some kind to a substantive benefit (only
when, that is, the benefit counts as "property"” within the
meaning of the Due Process Clause) that denial of the benefit
demands procedural safeguards. This is why, to use a concrete
example, the government must provide due process (notice and a
hearing). before dismissing an employee who has a "for cause"
provision in his employment contract, but need not provide such
process to an employee who lacks such a contract clause. It is
only the former who has a contractual "entitlement" to
employment, and it is only this entitlement -- this property
interest -- that invokes the requirements of the due process
clause. :

It thus becomes extremely important that the Wisconsin
legislation at issue specifically disavows any creation of an
entitlement on the part of welfare recipients. 1In the words of
the statute (in a subsection labeled "Nonentitlement"),
"Notwithstanding fulfillment of the eligibility requirements for
any component of Wisconsin works, an individual is not entitled
to services or benefits under Wisconsin works." It is at least
arguable that this provision of the Wisconsin law makes Goldberg
completely inapplicable. Goldberg, or so the argument goes, sets
forth due process standards for cases in which a statute grants
an entitlement to welfare assistance; where a statute explicitly
denies such an entitlement, effectively leaving the provision of
assistance to the discretion of the State, due process standards
never come into play. Stated another way, the difference between
Goldberg and this case is identical to the difference between the
cases noted above involving "for cause" and "at-will employment”
contractual clauses,

A court, of course, might reject this analysis and apply
Goldberg notwithstanding the Wisconsin law's "Nonentitlement"
provision. Such a court might reason that the government cannot
insulate itself from due process requirements simply by labeling
a given benefit as a "nonentitlement." If, for example, a law
details certain qualifications for receiving a benefit -- and,
further, if those qualified to receive the benefit in fact always
do so -- then there is a good case for disregarding the State's
terminology and treating the benefit as an property. Perhaps,
then, in evaluating the Wisconsin program, a court should look
behind the formal description of the benefit and ask whether (and
how) the State exercises discretion and, relatedly, whether the
State's actions generate legitimate expectations on the part of
recipients. And perhaps (though perhaps not) when viewed in this
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non-formalist light, the Wisconsin program would look similar to
the program in Goldberg, leading to adoption of the identical due
process requirements.

The key point, however, is that there is a pretty decent
constitutional argument that Goldberg does not apply here -- more
specifically, that the due process clause imposes no procedural
requirements on the Wisconsin program, because the substantive
benefits provided in that program do not count as property
interests.

3. Recommended Approach

One possible approach is simply to approve Wisconsin's
residency requirement and procedural provisions as written, thus
implicitly finding that they satisfy constitutional standards. I
have argued that there is a very credible argument that the
procedural provisions do so and a not wholly embarrassing
argument that the residency requirement does so too. Perhaps the
existence of such arguments allows simple approval of these
provisions.

Another approach is to fudge the issue, allowing Wisconsin
to do what it wishes, but withholding judgment on the legality of
such action and pushing these questions to the courts. For
example, the Secretary could approve the eligibility requirements
(including the sixty-day waiting pericd for non-residents) and
the procedural provisions "insofar as and to the extent that they
comport with applicable constitutional requirements." Or the
Secretary could be more specific, approving the sixty-day waiting
period "insofar as that requirement is necessary to achieve a
compelling state interest” (thus signalling continued approval of
the Shapiro framework) or approving the procedural provisions "to

the extent such provisions apply to non-property interests" {(thus
signalling continued approval of the Goldberg analysis). The

variations here are almost endless. All would license the State
to act without sanctioning the constitutionality of such action,
leaving it for the courts to determine whether the action is
indeed lawful.

The above suggestions of course assume that we want to allow
use of Wisconsin's proposed residency requirement and procedural
provisions. If for some reason we do not, we need only accept
the constitutional arguments now being pressed by HHS and OLC.
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B4 4 OCTOBER TERM, 1969

Syllabus 397 U.8.

GOLDBERG, COMMISSIONER OF SOCIAL
SERVICES OF THE CITY OF NEW
YORK v. KELLY &1 aL.

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

No. 62. Argued Oectober 13, 1969—Decided March 23, 1970

Appellees are New York City residents receiving financial aid under
the federally nssisted Aid to Families with Dependent Children
program or under New York State’s general Home Relief pro-
gram who allege that officials administering these programs ter-
minated, or were about to terminate, such aid without prior
notice and hearing, thereby denying them due process of law.
The District Court held that only s pre-termination evidentiary
hearing would satisfy the constitutional command, and rejected
the argument of the welfare officials that the combination of the
existing post-termination “fair hearing” and informal pre-termina-
tion review was sufficient. Held:

1. Wolfare benefits ure a matter of statutory entitlement for
persons qualified to receive them and procedural due process is
applieable to their termination. Pp. 261-263.

2. The interest of the eligible recipient in the uninterrupted
receipt of public assistance, which provides him with essential
food, clothing, housing, and medical care, coupled with the State's
interest that his payments not be erroncously terminated, clearly
outweighs the State’s competing concern to preveni any increase
in its fiscal and administrative burdens. Pp. 264-266.

3. A pre-termination evidentiary hearing is necessary to provide
the welfare recipient with procedural due process. Pp. 264,
266-271.

(a) Such hearing need not take the form of a judicial or
quasi-judicial trial, but the recipient must be provided with
timely and adequate notice detailing the reasons for termination,
and an effective opportunity to defend by confronting adverse
witnesses and by presenting his own arguments and evidence
orally before the decision maker. Pp. 266~270.

GOLDBERG v. KELLY 255
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(b) Counse! need not be furnished at the pre-termination
hearing; but the reciplent must be allowed to retain an attorney
i he so desires. P. 270,

{¢) The decisionmaker need not file a full opinion or make
formai findings of fact or conclusions of law buf should siate
the reasons for his determination and indieate the evidence he
relied on. P. 271 '

(d) The decisionmaker must be impartial, and although
prior involvement in some aspects of a case will not necessarily
bar a welfare official from acting as decision maker, he should not
have participated in making the determination under review.
P. 271,

294 F. Supp. 893, affirmed.

John I. Lofiin, Jr., argued the cause for appellant. -

With him on the briefs were J. Lee Rankin and Stanley
Buchsbaum. .

Lee A. Albert argued the cause for appellees. With
him on the brief were Robert Borsody, Martin Garbus,

and David Diamond.

Briefs of amici curige were filed by Solicitor General
Griswold, Assistant Attorney General Ruckelshaus, and
Robert V. Zener for the United States, and by Victor G.
Rosenblum and Daniel Wm. Fessler for the National
Institute for Education in Law and Poverty.

Mgs. JusticE BRENNAN delivered the opinion of the
Court.

The question for decision is whether a State that
terminates public assistance payments to a particular
recipient without afiording him the opportunity for in
evidentiary hearing prior to termination denies the recip-
ient “procedural due process 1n_violation of the Due
Process Clause of the Fourteenth Amendment.

This action was brought in the District Court for
the Southern District of New York by residents of New
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York City receiving financial aid under the federally
assisted program of Aid to Families with Dependent
Children (AFDC) or under_New York State’s general
Home Relief program.! Their complaint alleged that the
New York State and New York City officials admin-
istering these programs terminated, or were about to
terminate, such aid without prior notice and hearing,
thereby denying them due process of law? At the time

1AFDC was established by the Social Security Act of 1935, 49
Stat. 627, as amended, 42 U. 8. C. §§601-610 (1964 ed. and Supp.
IV). Tt is a categorical assistance program supported by federal
grants-in-nid but adminisiered by the States according to regulations
of the Secretary of Health, Education, and Welfare. See N. Y.
Sociat Welfare Law §§ 343-362 (1966). We considered other aspects
of AFDC in King v. Smitk, 392 U. 8, 309 (1968), and in Shapiro v.
Thompson, 394 U. 8. 618 (1969).

Home Relief is a general sssistance program financed and ad-
ministered solaly by New York state and local governments. N. Y.
Soccial Welfare Law §§ 157-165 (1066), since July 1, 1967, Social
Services Law §§ 157-166. It assists any person unable to suppor:
himself or to secure support from other sources. Id., § 158.

? Two suits were brought and consolidated i the District Court.
The named plaintiffs were 20 in number, including intervenors.  Four-
teen had been or were about to be cut off from AFDC, and six from
Home Relief. During the course of this litigation most, though not
all, of the plamtiffs either received a “fair hearing” (see infra, at 250
2G0) or were restored to the rolls without a hearing. However, even
in many of the cases where payments have been resumed, the under-
lying questions of eligibility that resulted in the bringing of this
uit have not heen resolved. For example, Mrs. Altagracia Guzman
alleged that she was in danger of losing AFDC payments for failure
to cooperate with the City Department of Secial Services in suing
her estranged husband. She contended that the departmental policy
requiring such cooperation was inapplicable to the facts of her case,
The record shows that payments to Mrs. Guzman have not been
terminated, but there is no indication that the basic dispute over her
duty to cooperate has been resolved, or that the alleged danger bf
termingtion hes been removed. Home Relief payments to Juan
DeJesus were terninated because he refused to accept counseling and
rehabilitation for drug addiction. Mr. Delesus maintains that he
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the suits were filed there was no requirement of prior

notice or hearing of any kind before termination of
financial aid. However, the State and city adopted pro-
cedures for notice and hearing @fler Dtho suits were
brought, and the plaintifis, appellees here, then chal-
lenged the constitutional adequacy of those procedures,

The State Commissioner of Social Services amended
the State Department of Social Services’ Official Regu-
lations to require that local social services officials pro-
posing to discontinue or suspend a recipient's financial
aid do so according to a procedure that conforms to
either subdivision (a) or subdivision (b) of § 351.26 of
the regulations as amended.” The City of New York

does not use drugs. His paymenis were restored the dey after his
complaint was filed. But there is nothing in the record to indicate
that the underlying factual dispute in his case has been settled.
The adeption in February 1968 and the amendment in April of
Regulation §351.26 coincided with or followed several revisions by
the Department of Health, Education, and Welfare of its regulations
implementing 42 U, S, C, § 602 (a)(4), which is the provision of
the Social Security Act that requires a State to afford a “fair
hearing” to any recipient of aid under a federally assisted program
before termination of his aid becomes finzl. This requirement is
satished by a post-termination “fair hearing” under regulations
presently in effect. See HEW Handbook of Public Assistance Ad-
ministration (hereafter HEW Handbook), pt. IV, §§ 6200-6400. A
new HEW regulation, 34 Fed. Reg. 1144 (1969), now scheduled to
take effect in July 1970, 34 Fed. Reg. 13595 (1969}, would require
continuation of AFDC payments until the final decision after a “fair
hearing” and would give recipients a right to appointed counse] at
“fair hearings.” 45 CFR §205.10, 34 Fed. Reg. 1144 (1963); 45
CFR § 22025, 34 Fed. Reg. 1356 (1969). For the safeguards speci-
fied at such “fair hearings” see HEW Handbook, pt. IV, §§ 6200-
G400.  Another recent regulation now in effect requires a local agency
administering AFDC 1o give “advance notice of questions it has
about an individual’s eligibitity so that & recipient has an oppor-
tunity to discuss his sifuntion before receiving formal written notice
of reduction in payment, or terminarion of assistance.” [d., pt. IV,
§ 2300 (d)(5). This case presents no issue of the validity or con-
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elected to promulgate a local procedure according to sub-
division (b). That subdivision, so far as here pertinent,
provides that the local procedure must include the giving
of notice to the recipient of the reasons for a proposed
discontinuance or suspension at least seven days prior to
its effective date, with notice also that upon request the
recipient may have the proposal reviewed by a local wel-
fare official holding a position superior to that of the
supervisor who approved the proposed discontinuance or
suspengion, and, further, that the recipient may submit,
for purposes of the review, a written statement to dem-
onstrate why his grant should not be discontinued or
suspended. The decision by the reviewing official
whether to discontinue or suspend aid must be made
expeditiously, with written notice of the decision to the
recipient. The section further expressly provides that
“{a)ssistance shall not be discontinued or suspended
prior to the date such notice of decision is sent to the
recipient and his representative, if any, or prior to the
proposed effective date of discontinuance or suspension,
whichever occurs later.”

Pursuant to subdivision (b), the New York City De-
partment of Social Services promulgated Procedure No.
f8-18. A caseworker who has doubts about the recip-
ient's continued eligibility must first discuss them with
the recipient. If the caseworker concludes that the re-
cipient is no longer eligible, he recommends termination

struction of the federal regulations. It is only subdivision (b) of
§351.26 of the New York State regulations and implementing pro-
cedure 68-18 of New York City that pose the constitutional ques-
tion befare us. Cf. Skapiro v. Thompson, 394 U_S. 618, 641 (1969).
Even assuming that the constitutional question might be avoided
in the context of AFDC by construction of the Social Security Act.
or ol the present federal regulations thereunder, or by waiting for
the new regulations to become effective, the question must be faced
and decided in the context of New York's Home Reliel program, to
which the procadures also apply.
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of aid to a unit supervisor. If the latter concurs, he
sends the recipient a letter stating the reasons for propos-
ing to terminate aid and notifying him that within seven
days he may request that a higher official review the
record, and may support the request with a written
statement prepared personally or with the aid of an
attorney or other person. If the reviewing official affirms
the determination of ineligibility, aid is stopped imme-
diately and the recipient is informed by letter of the
reasons for the action. Appellees’ challenge to this
procedure emphasizes the absence of any provisions
for the personal appearance of the recipient
before - the ‘reviewing official, for oral presentation of
evidence, and for confrontation and cross-examination of
adverse witnesses.! However, the letter does inform
the recipient that he may request a post-termination
“fair hearing.”® This is a proceeding before an inde-

¢ These omisions contrast with the provisions of subdivision {(a)
of §35126, the validity of which is not at issue in this Court, That

subdivision also requires written notification to the recipient at least”

seven days prior to the proposed effective date of the reasons for the
proposed discontinuance or suspension. However, the notification
myst further advise the recipient that if he makes a request therefor
he will be afforded an opportunity to appear at a time and place indi-
cated before the official identified in the notice, who will review his
case with him and allow him to present such written and oral evi-
dence a3 the recipient may have to demonstrate why aid should not
be discontinued or suspended. The District Court assumed that sub-
division (a) would be construed to afford rights of confrontation and
cross-examination and a decision based solely on the record. 294
F. Supp. 893, 506-007 (1968).

5N. Y. Social Welfare Law §353 (2) (1966) provides for a
post-termination “fair hearing” pursuant to 42 U. 8. C. § 602 (a) (4).
See n. 3, supra. Although the District Court noted that HEW
had raised some objections to the New York “fair hearing” pro-
cedures, 204 F. Supp., at 898 n. 9, these objections are not at
issue in this Court. Shorlly before this suit was filed, New York
State adopted a similar provision for a “fair hearing” in ter-
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pendent state hearing officer at which the recipient may
appear personally, offer oral evidence, confront and cross-
examine the witnesses against him, and have a record
made of the hearing. If the recipient prevails at the
“fair hearing” he is paid all funds erroneously withheld.®
HEW Handbook, pt. IV, §§6200-6500; 18 NYCRR
§8 8428493 A recipient whose aid is not restored by
a “fair hearing” decision may have judicial review.
N. Y. Civil Practice Law and Rules, Art. 78 (1963).
The recipient is so notified, 18 NYCRR § 84.16.

I
The constitutional issue to be decided, therefore, is the

narrow one whether the Due Process Clause requires that

the recipient be afforded an evidentiary hearing before
the termination ol benehts, 'The District Court held

minations of Home Relief. 18 NYCRR §§384.2-8423. In both
AFDC and Home Relief the “fair hearing” must be held within
10 working days of the request, §846, with decision within
12 working days thereafter, §84.15. It was conceded in oral
argument that these time limits are not in fact observed.

¢ Current HEW regulations require the States to_make full retro-
active payments (with federal matching funds) whenever a “fair
hearing” results in _a reversal of a termination of assistance. HEW
Handbook, pt. IV, §§ 6200 (k), 6300 (g), 6500 (a); see 18 NYCRR
§3588. Under New York State regulations retroactive payments
can also be made, with certain Hmitations, to correct an erroneous

_ termination discovered before a “fair hearing” has been held. 18

NYCRR §35127. HEW regulations also authorize, but do not
require, the States to continue AFDC payments without loss of
federal matching funds pending completion of a “fair hearing.”
HEW Handbook, pt. IV, §6500 (b). The new HEW regulations
presently scheduled to become effective July L, 1970, will supersede
all of these provisions. See n. 3, supra.

7 Appellant does not question the recipient’s due process right to
evidentiary review afler termination. For a general discussion of
the provision of an evidentiary hearing prior to termination,
see Comment, The Constitutional Minimum for the Termination of
Welfare Benefits: The Need for and Requirements of a Prior Hear-
ing, 68 Mich. L. Rev. 112 (1969).

.9

1
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that only a pre-termination evidentiary hearing would
satisfy the constitutional command, and rejected the
argument of the state and city officials that the combina-
tion of the post-termination “fair hearing” with the in-
formal pre-termination review disposed of all due process
claims. The court said: “While post-termination review
is relevant, there is one overpowering fact which controls
here. By hypothesis, a welfare recipient is destitute,
without funds or assets. . Suffice it to say that to
cut off a welfare recipient in the face of . . . ‘brutal need’
without a prior hearing of some sort is unconscionable,
unless overwhelming considerations justify it.” Kelly v.
Wyman, 294 F. Supp. 893, 899, 900 (1968). The court
rejected the argument that the need to protect the pub-
lic’s tax revenues supplied the requisite “overwhelming
consideration.” “Against the justified desire to protect
public funds must be weighed the individual's over-
powering need in this unique situation not to be
wrongfully deprived of assistance .... While the prob-
lem of additional expense must be kept in mind, it does
not justify denying a hearing meeting the ordinary
standards of due process. Under all the circumstances,
we hold that due process requires an adequate hearing
before termination of welfare benefits, and the fact that
there is a later constitutionally fair proceeding does not
slter the result.” Id., at 901. Although state officials
were party defendants in the action, only the Commis-
sioner of Social Services of the City of New York ap-
pealed. We roted probable jurisdiction, 394 U. 8. 971
(1969), to decide important issues that have been the
subject of disagreement in principle between the three-
judge court in the present case and that convened in

Wheeler v. Montgomery, No. 14, post, p. 280, also decide%

today. We affirm.
Appel]ant. does not contend that procedural due proc-

ess is not applicable to the termination of welfare hene-
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fits. Such benefits are a matter of statutory entitlement
for persons qualified io receive them,® Their termination
involves state action that adjudicates important rights.
The constitutional challenge cannot be answered by an
argument that public assistance benefits are “a ‘privilege’
and not a Tight'” Shapiro v. Thompsen, 394 U. 8.
618, 627 n. 6 {1969). Relevant constitutional restraints
apply as much to the withdrawal of public assistance
benefits as to disqualification for unemployment compen-
sation, Sherbert v. Verner, 374 U. 8. 398 (1963); or to
denial of a tax exemption, Speiser v. Randall, 357 U. S.
513 (1958); or to discharge from public employment,
Slochower v. Board of Higher Education, 350 U. S.
551 (1956).° The extent to which procedural due process

¢ It may be realistic today to regard welfare entitlements as
more like “property” than a “gratuity.”” Much of the existing
wealth In this couniry takes the form of rights that do not fail
within traditional common-law concepts of property, It has been
aptly noted that
“Is]ociety today is built around entitlement. The automobile
dealer has his franchise, the doctor and lawyer their professional
licenses, the worker his union membership, contract, and pension
rights, the executive his contract and stock options; all are devices
1o aid security and independence. Many of the most important of
these entitlements now flow from government: subsidies to farmers
and businessmen, routes for airlines and channels for television
stations; long term contracts for defense, space, and education; social
security pensions for individuals. Such sources of security, wheiher
private or public, are no longer regarded as luxuries or gratuities;
to the recipients they are essentials, fully deserved, and in no sense
a form of charity. [t is enly the poor whaose entitlements, although
recognized by public policy, have mot been effectively enforced.”
Reich, Individual Rights and Social Welfare: The Emerging Legal
Issues, 74 Yale L. J. 1245, 1255 (1965). See also Reich, The New
Property, 73 Yale L. J. 733 (1964).

®See also Goldsmith v. United States Board of Tax Appedls, 270
U. 8. 117 (1926) (right of a certified public accouniant to practice
before the Board of Tax Appeals) ; Hornsby v. Alien, 326 F. 2d 605
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must be afforded the recipient is influenced by the extent
to which he may be “condemned to suffer grievous loss "
Joint Anti-Fascist Refugee Committee v. McGrath, 341
U. 8. 123, 168 (1951) {Frankfurter, J., concurring), and
depends upon whether the recipient’s interest in avoiding
that loss outweighs the governmental interest in sum-
mary adjudication. Accordingly, as we said in Cafeteria
& Restaurant Workers Union v. McElroy, 367 U. S. 886,

895 (1961), “consideration of what procedures due proe- -
ess may require under any given set of circumstances -

must begin with a determination of the precise nature
of the government function involved as well as of the
private inferest that has been affected by governmental
action.” Nee also Hannah v. Larche, 363 U. 8. 420, 440,
442 (1960).

It is true, of course, that some governmental benefits
may be administratively terminated without afording

the recipient a pre-termination evidentiary hearing® -

(C. A. 5th Cir. 1964) (right to obtain a retail liquor store license) ;
Dizon v. Alsbama State Board of Education, 294 F. 2d 150 (C. A.
5th Cir.), eert. denied, 368 U. 8. 930 (1961) (right to attend a public
college).

™ One Court of Appeals has stated: “In a wide variety of situa-

tions, it has long been recognized that where harm to the public is
threatened, and the private interest infringed is reasonably deemed.

to be of less importance, an official body can take summary action
perding s later hearing” R. A. Holman & Co. v. SEC, 112 U, 8.
App. D. C. 43, 47, 299 F. 2d 127, 131, cert. denied, 370 U. S. 911
(1962) (suspension of exemption from stock registration require-.
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ment). See also, for example, Ewing v. Mytinger & Cosselberry, )
Inc., 339 U. 8. 594 (1050) (seizure .of mislabeled vitamin produet); .

North American Cold Storage Co. v. Chicago, 211 U. S. 306 (1908)
(seizure of food not fit for human use); Yakus v. United Stales,
321 U. S. 414 (1944) ({adoption of wartime price regulations);
Gonzalez v. Freeman, 118 U. 8. App. D. C. 180, 334 F. 2d 570 (1964)
(disqualification of a contractor te do business with the Covern-
ment). In Cafeteria & Restaurant Workers Union v. McElroy,
supre, at 896, summary dismissal of & public employee was upheld
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But we agree with the Distriet Court that when welfare is
discontinued, only a pre-termination evidentiary hearing
nrovices the recipient wi rocess.
Cf. Sniadach v. Family Finance Corp., 395 U. 8. 337
(1969). For qualified recipients, welfare provides the
means to obtain essential food, clothing, housing, and
medical care.” Cf. Nash v. Florida Industricl Commas-
sion, 389 U. 8. 235, 239 (1967). Thus the crucial factor
in this context—a factor not present in the case of the
blacklisted government contractor, the discharged gov-
ernment employee, the taxpayer denied a tax exemption,
or virtually anyone else whose governmental entitle-
ments are ended—Iis that termination of aid pending reso-
lution of a controversy over eligibilily may deprive an
eligible recipient of the very means by which to live
while he waits. Since he lacks independent resources,
his situalion becomes immediately desperate, His need
to concentrate upon finding the means for daily sub-
sistence, in turn, adversely affects his ability to seek
redress from the welfare bureaucracy.™

Moreover, imporfant governmental interests are pro-
moted by affording recipients a pre-termination_evi-
dentiary hearing. From its founding the Nation’s basic

because “[i]n [its] proprietary military capacity, the Federal Gov-
ernment . . . has traditionally exercised unfettered control,” and
because the case involved the Government’s “dispatch of its own
internal affairs.” Cf. Perkins v. Lukens Steel Co., 310 U. 8. 113
{1940).

11 Administrative determination that a person is ineligible for
welfare may also render him ineligible for participation in state-
financed medicai programs. Sce N. Y. Social Welfare Law § 366
{196G6).

12 His impaired adversary position is particularly telling n light
of the welfare bureaueracy’s difficulties in reaching correct decisions
on eligibility. See Comment, Due Process and the Right to a Prior’
Hearing in Welfare Cases, 37 Ford. L. Rev. 604, 610-611 (1969).
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commitment has been to foster the dignity and. well-

being of all persons within its borders, We have come to
recognize that forces not within the control of the poor
contribute to their poverty. This perception, against
the background of our traditions, has significantly in-
fuenced the development of the contemporary public
aseistance system. Welfare, by meeting the basic de-
mands of subsistence, can help_bring within the reach
of thé poor the same opportunities that are available
to others io participate meaningfully in the life of the
community. At the same time, welfare guards against
the soctetal malaise that may flow from 2 widespread
sense of unjustified frustration and insecurity, Public
assistance, then, is not mere charity, but a means to
“promote the general Welfare, and secure the Blessings
of Liberty to ourselves and our Posterity.” The same

governmental interests that counsel the provision of
welfare, counsel as well its uninterrupted provision to’

those eligible to receive it; pre-termination evidentiary
hearings are indispensable to that end.

Appellant does not challen ree of these con-
siderations but argues that they are outweighed by
countervailing governmental interests in conserving
fiscal"and administrative resources. These interests, the
argument goes, justify the delay of any evidentiary hear-
ing until after discontinuance of the grants, Summary
adjudication protects the public fisc by stopping pay-

.ments promptly upon discovery of reason to believe

that a recipient is no longer eligible. Since most termi-
nations are accepted without challenge, summary adju-
dication also conserves both the fise and administrative
time and energy by reducing the number of evidentiary

hearings actually held.

1: See, e. g, Reich, supre, n. 8, 74 Yale L. J, at 1258.
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We agree with the District Court, however, that these
governmental interests are not overriding in the wel-
fare context. The requirement of a prior hearing
doubtless Involves some greater expense, and the benefits
paid to ineligible recipients pending decision at the hear-
ing probably cannot be recouped, since these recipients
are likely to be judgment-proof. But the State is not
without weapons to minimize these increased costs.
Much of the drain on fiscal and administrative re-
sources can be reduced by developing procedures for
prompt pre-termination hearings and by skillful use of
personnel and facilities. Indeed, the very provision for
8 post-termination evidentiary hearing in New York’s
Home Relief program is itself cogent evidence that the
State recognizes the primacy of the public interest in
correct eligibility determinations and therefore in the
proviston of procedural safeguards. Thus, the inter-
est of the eligible recipient in uninterrupted receipt of
public assistance, coupled with the State’s interest that
hispayments not be erroneously terminated, clearly out-
weighs the State’'s competing concern to prevent any
increase in its fiscal and administrative burdens. As
the District Court correctly coneluded, “[t]he stakes are
simply too high for the welfare recipient, and the
possibility for honest error or irritable misjudgment
too great, to allow termination of aid without giving
the recipient & chance, if he 80 desires, to be fully in-
formed of the case against him so that he may contest
its basis and produce evidence in rebuttal” 294 F. Supp.,
at 904-905.

II

We also agree with the District Court, however, that
the pre-termination hesring need not take the form of a*
judicial or quasi-judicial tria]. We bear in mind that
the statutory “fair hearing” will provide the recipient
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with a full administrative review.!* Accordingly, 'the"

pre-termination hearing has one function only: to
produce an initial determination of the validity of the
welfare department’s grounds for discontinuance of pay-
ments in order to protect a recipient against an er-

roneous termination of his benefits, Cf. Smiadach v.

Family Finance Corp., 395 U. S. 337, 343 (1969) -
(HARLAN, J., concurring). Thus, & complete record and. -

a comprehensive opinion, which would serve primarily to ~ .-
facilitate judicial review and to guide future decisions;

need not be provided at the pre-termination stage. We
recognize, too, that both welfare authorities and re-
cipients have an interest in relatively speedy resolution

of questions of eligibility, that they are used to dealing =
with one another informally, and that some welfare -
departments have very burdensome caseloads. These
considerations justify the limitation of the pre-termina- . -
tion hearing to minimum procedurs] safeguards, adapted - - _

to the particular characteristics of welfare recipients, and
to the Iimited nature of the controversies to be resolved.

We wish to add that we, no less than the dissenters,
recognize the importance of not imposing upon the
States or the Federal Government in this developing-

field of law any procedural requirements beyond those
demanded by rudimentary due process.

“The fundamental requisite of due process of law is -
the opportunity to be heard.” Grannis v. Ordean, 234

U. S. 385, 394 (1914). The hearing must be “at a8 mean-
ingful time and in 8 meaningful manner.” Armstrong v.
Manzo, 380 U. S. 545, 552 (1965). In the present
context these principles- require that a recipient have
timely and adequate notice detailing the reasons for a

14 Due process does not, of course, require two besrings. If,
for example, a State simply wishes to continue benefits until after
a “fair” hearing there will be no need for a preliminary hearing.
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proposed termination, and an effective opportunity to de-
fend by confronting any adverse witnesses and by
présenting his own g i e_orally.
These rights are important in cases such as those before
us, where recipients have challenged proposed termina-
tions as resting cn incorrect or misleadirig factual prem-
ises or on misapplication of rules or policies to the facts
of particular cases'* :

We are not prepared to say that the seven-day notice
currently provided by New York City is constitutionally
insufficient per se, although there may be cases where
fairness would require that s longer time be given.
Nor do we see any constitutional deficiency in the con-
tent or form of the notice. New York employs both a
letter and a personal conference with a caseworker to
inform a recipient of the precise questions raised about
his continued eligibility. Evidently the recipient is told
the legal and factual bases for the Department’s doubts.
This combination is probably the most effective method
of communicating with recipients.

The city’s procedures presently do not permit re-
cipients to appear personally with or without counsel

' before the official sho finally determines continued eligi-

bility. Thus a recipient is not permitted to present evi-
dence to that official orally, or to confront or cross-
examine adverse witnesses, These omissions are fatal
to the constitutional adequacy of the procedures.

The opportunity to be heard must be tailored to the

35 This case presents no question requiring our determination
whether due process requires only an opportunity for written sub-
mission, or an opportunity both for written submission and orgl
argument, where there are no factual issues in dispute or where
the application of the rule of law is not intertwined with factual
issues. See FCC v. WJR, 337 U. S. 265, 275-277 (1849).
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capacities and circumstances of those who are to be
heard.™ It is not enough that a welfare recipient may
present his position fo the decision maker in writing

or secondhand through his caseworker. Written sub- -

missions are an unrealistic opticn for most recipients, who
Inck the educational attainment necessary to write effec-

tively and who cannot obtain professional assistance..
Moreover, written submissions do not afford the flexibility
of oral presentations; they do not permit the recipient to.
mold his argument to the issues the decision maker

appears to regard as important. Particularly where

credibility and veracity are at issue, as they must be in
many termination proceedings, written submissions are )
a wholly unsatisfactory basis for decision. The second-
hand presentation to the decisionmaker by the case-~

worker has its own deficiencies; since the caseworker
usually gathers the facts upon which the charge of in-
eligibility rests, the presentation of the recipient’s side
of the controversy cannot safely be left to him. There-

fore a recipient must be allowed to state his position
orally. Informal procedures will suffice; in this con- -

text due process does not require a particular order of

proof or mode of offering evidence. Cf. HEW Handbook _

pt. IV, § 6400 (a).

In almost every setting where important declslons"

turn on questions of fact, due process requires an oppor-
tunity to confront and ecross-examine adverse witnesses.

E. g, ICC v. Lowwsuille & N. R. Co., 227 U, 8. 88,
93-94 (1913); Willner v. Committee on Character &

Fitness, 373 U. 8. 96, 103-104 (1963). What we said in. -

16 “TThe prosecution of an appeal demands a degree of security,
awareness, tenacity, and ability which few dependent people have.”
Wedemeyer & Moore, The Ametican Welfare System, 54 Calif. L.
Rev. 325, 342 (1966).
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Greene v. McElroy, 360 U. S. 474, 496497 (19539), is
particularly pertinent here:

“Certain principles have remained relatively im-
mutable in our jurisprudence. One of these is that
where governmental action seriously injures an in-
dividual, and the reasonableness of the action de-
pends on fact findings, the evidence used to prove
the Government's case must be disclosed to the
individual so that he has an opportunity to show
that it is untrue. While this is important in the
case of documentary evidence, it is even more im-
portant where the evidence consists of the testimony
of individuals whose memory might be faulty or
who, in fact, might be perjurers or persons motivated
by malice, vindictiveness, intolerance, prejudice, or
jealousy. We have formalized these protections in
the requirements of confrontation and cross-exam-
ination. They have ancient roots. They find ex-
pression in the Sixth Amendment . ... This Court
has been zealous to protect these rights from erosion.

It has spoken out not only in criminal cases, . . .

but also in all types of cases where administra-
tive . . . actions were under scrutiny.”

Welfare recipients must therefore be given an opportunity
to confront and cross-examine the witnesses relied on
by the department.

“The right to be heard would be, in many cases, of
little avail if it did not comprehend the right to be
heard by counsel” Powell v. Alabame, 287 U. S. 45,
68-69 (1932). We do not say that counsel must be
provided at the pre-termination hearing, but only that
the récipient must be allowed tc retain an attorney
if he so desires. Counsel can help delineate the issues,
present the factual contentions in an orderly manner,
conduct cross-examination, and generally safeguard the
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interests of the recipient. We do not anticipate that
this assistance will unduly proleng or otherwise encum-
ber the hearing. [Evidently HEW has reached the same
conclusion. Jee 45 CFR §205.10, 3¢ Fed. Reg. 1144
(1969): 45 CFR § 220.25, 34 Fed. Reg. 13505 (1969).
Finally, the decisionmaker's conclusion as g a re-
cipient's_eligibility must rest solely on the legsl rules
and evidence adduced at the hearing, Ohio Bell Tel.
Co. v. PUC, 301 U. S. 202 (1937); Umited States v.
Abilene & 8. R. Co., 265 U. 8. 274, 288-289 (1924).
To demonstrate compliance with this elementary require-
ment, the decision maker should state the reasons for

his determination and indicate the evidence he relied -

on, of. Wichita R. & Light Co. v. PUC, 260 TU. 3. 48,
57-59 (1922), though his statement need not amount to a
full opinion or even formal findings of fact and con-

clusions of law. And, of course, an impartial de- .

cision maker is e Cf. In re Murchison, 339 U. 8.
133 (1955); Wong Yang Sung v. McGrath, 339 U. 8. 33,
45-46 (1950). We agree with the Distriet Court that
prior involvement in some aspeets of a case will not neces-

sarily bar a welare official from gcting as a decision -

maker. He should not, however, have participated in
making the determination under review.

[For dissenting opinion of M, Ceier Justics Burcer,

see post, p. 282.]

[For dissenting opinion of MR. JUSTICE STEWART, see
post, p. 285.]

Mz. JusTICE BLACK, dissenting.

In the last half century the United States, along with

many, perhaps mosi, othér nations of the world, has
moved far toward becoming a welfare state, that is,
a nation that for one reason or another taxes its most

— Affirmed.
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afluent people to help support, feed, clothe, and shelter
its less fortunate citizens. The result is that today more
than nine million men, women, and children in the United
States receive some kind of state or federally financed
public assistance in the form of allowances or gratuities,
generally paid them periodically, usuelly by the week,
month, or quarter.' Since these gratuities are paid on
the basis of need, the list of recipients is not static, and
some people go off the lists and others are added: from

- time to time. These ever-changing lists put a constant

administrative burden on government and it certainly
could not have reasonably anticipated that this burden
would include the additional procedural expense imposed
by the Court today.

The dilemma of the ever-increaging poor in the midat
of constantly growing affluence presses upon us and must
inevitably be met within the framework of our derno-
crati.c constitutional government, if our system is to
survive as such. It was largely to escape just such press-
Ing economic problems and attendant government repres-
sion that people from Europe, Asia, and other areas set-
tled this country and formed our Nation. Many of those
settlers had personally suffered from persecutions of
various kinds and wanted to get away from governments
that had unrestrained powers to make life miserable for
their citizens. It was for this reason, or so I believe,
that on reaching these new lands the early settlers under-

“took to curb their governments by confining their powers

1 This figure includes all recipients of Old-age Assistance, Aid to
Families with Dependent Children, Aid to the Blind, Aid to the
Pe.nnn.nently und Totally Disabled, and general assistance. In
this case appellants are AFDC and general assistance recipients.
In New York State alone there are 951000 AFDC recipients and
108,000 on general assistance. In the Nation as a whole the com-
pamble figures are 6,080,000 and 391,000. U. S. Bureau of the

Census, Statistical Abstract of the United States: 1869 (90th ed.)
Table 435, p. 297, ,
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within written boundaries, which. eventually became - -
written conctitutions? They wrote their basic charters . .
as nearly as men’s collective wisdom could do s0 ag to .
proclaim to their people and their officials an emphatic - - -
command that: “Thus far and no farther shall you goj .-

and where we neither delegate powers to-you, nor pro- = '
”.3

hibit your exercise of them, we the people are left free.

Representatives of the people of the Thirteen Original - =
Colonies spent long, hot months in the summer of 1787
in Philadelphia, Pennsylvania, creating a government: of -
limited powers. They divided it into three depart:

ments—Legislative, Judicial, and Executive. The Judi-

cial Department was to have no part whatever in making .
any laws. In fact propossls looking to vesting some
power in the Judiciary to take part in the legislative -
process and veto laws were offered, considered, and-

rejected by the Constitutional Convention! In"my

2The goal of & written coastitution with fixed limits on ng{;é}h-

mental power had long been desired. Prior to our colonial constitu- - o
tions, the closest man had come to reslizing this goal was the politieal - . -
movement of the Levellers in England in the 1640%. J. Frank; - -
The Levellers (1955). In 1647 the Levellers praposed the adoption ' .
of An Agreement of the People which set forth written limitations -
on the English Government. This proposal contained many of; the -

ideag which later were incorporated in the constitutions of this
Nation. Id., at 135-147. ' .
3This command ig expressed in the Tenth Amendment:
“The powers not delegated to the United States by the Consgtitu:

‘

tion, nor prohibited by it to the States, are reserved to the Sts,tes L

respectively, ot to the people.” .

11t was proposed that members of the judicial branch WUui‘i.!'.aiJ_i-A e
on & Council of Revision which would consider legislation and have: -
the power to veto it. This proposal was rejected. J. Elliot, 1 Elliot's ..~

Debantes 160, 164, 214 {Journal of the Federal Convention); 395,

395 (Yates’ Minutes); vol. 5, pp. 151, 164-166, 344349 (Madison's ..
Notes) (Lippincott ed. 1876). It was also suggested that The
Chief Justice would serve as a member of the President’s executive
coungil, but this propesal was similarly rejected. Id., vol 5, pp. 442, .
445, 446, 462. A
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judgment there is not one word, phrase, or sentence
from the beginning to the end of the Constitution
from whieh it can be inferred that judges were granted
any such legislative power, True, Marbury v. Madison,
1 Cranch 137 {1803), held, and properly, I think,
that courts must be the final interpreters of the Consti-
tution, and I recognize that the holding can provide an
opportunity to slide imperceptibly into constitutional
amendment and law making. But when federal judges
use this judicial power for: legislative purposes, I think
they wander out of their field of vested powers and
transgress into the area constitutionally assigned to the
Congress and the people. That is precisely what I
believe the Court is doing in this case. Hence my
dissent. ,

The more than a million names on the relief rolls in
New York,® and the more than nine million names on
the rolls of all the 50 States were not put there at
rendom. The names are there because state welfare
officials believed that those people were eligible for
assistance. Probably in the officials’ haste to make out
the lists many names were put there erroneously in order
to alleviate immediate suffering, and undoubtedly some
people are drawing relief who are not entitled under
the law to do so. Doubtless some draw relief checks
from time to time who know they are not eligible,
either because they are not actually in need or for
some other reason. Many of those who thus draw un-
deserved gratuities are without suffictent property to
enable the government to collect back from them any
money they wrongfully reeeive. But the Court today
holds that it would vioiate the Due Process Clause of
the Fourteenth Amendment to stop paying those people
weekly or monthly allowances unless the government

first affords them a full “evidentiary hearing” even

8 See n, 1, supra.
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though welfare officials are persuaded that the recipients
are not rightfully entitled to receive a penny under the
law. In other words, although some recipients might be
on the lists for payment wholly because of deliberate
fraud on their part, the Court holds that the government
is helpless and must continue, until after an evidentiary
hearing, to pay money that it does not owe, never has
owed, and never could owe. I do not believe there is
any provision in our Constitution that should thus para-

lyze the government's efforts to protect itself against

making payments to people who are not entitled to them.

Particularly do I not think that the Fourteenth
Amendment should be given such an unnecessarily broad
construction. That Amendment came into being pri-
marily to protect Negroes from discrimination, and while
some of its language can and does protect others, all
know that the chief purpose behind it was to protect
ex-slaves, Cf. Adamson v. California, 332 U. S. 48, 71-
72, and 1. 5 (1947) (dissenting opinion). The Court,
however, relies upon the Fourteenth Amendment and in
effect says that failure of the government to pay & prom-
ised charitable instalment to an individual deprives
that individual of his own property, in violation of the
Due Process Clause of the Fourteenth Amendment. It
somewhat strains credulity to say that the government’s

promise of charity to an individual is property belonging

to thet individual when the government denies that the
individual is honestly entitled to receive such a payment.

I would have little, if any, objection to the majority’s
decision in this case if it were written as the report of the
House Committee on Education and Labor, but as an
opinicn ostensibly resting on the langusge of the Con-
stitution I find it woefully deficient. Once the verbiage
is pared away it 18 obvious that this Court today adopts
the views of the District Court “that to cut off a welfare
recipient in the face of . . . ‘brutal need’ without a prior
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hearing of some sort is unconscionable,” and therefore,
says the Court, unconstitutional. The majority reaches
this result by a process of weighing “the recipiert’s inter-
est in avoiding” the termination of welfare benefits
against “the governmental interest in summary adjudica-
tion.” Ante, at 263. Today’s balancing act requires a
“pre-termination evidentiary hearing,” yet there is noth-
ing that indicates what tomorrow’s balance will be.
Although the majority attempts to bolster its decision
with limited quotations from prior cases, it is obvious
that today’s result does not depend on the language of
the Constitution itself or the principles of other deci-
sions, but solely on the collective judgment of the ma-
jority as to what would be a fair and humane procedure
in this case,

This decision is thus only another variant of the view
often expressed by some members of this Court that the
Due Process Clause forbids any conduct that a majority
of the Court believes ‘“unfair,” “indecent,” or “shocking
to their consciences.” See, €. ¢., Rochin v. California, 342
U. 8. 165, 172 (1952). Neither these words nor any
like them appear anywhere in the Due Process Clause.
If they did, they would leave the majority of Justices
free to hold any conduct unconstitutional that they
should conclude on their own to be unfair or shock-
ing to them® Had the drafters of the Due Process Clause
mesant to leave judges such ambulatory power to declare

¢J am aware that some feel that the process employed in reaching
today’s decision is not dependent on the individual views of the
Justices involved, but is 2 mere objective search for the “collective
conscience of mankind,” but in my view that description is only a
euphemism for an individual’s judgment. Judges are as human as
anyone and a3 likely as others to see the world through their own
eyed and find the “collective conscience” remarksbly similar to their
own. CI. Grisiwold v. Connecticut, 381 U. S. 479, 518-519 (1965)
{Buack, J., dissenting}; Sniadach v. Family Finance Corp., 395
U. 8. 337, 350-351 (1969) (Buack, J., dissenting).
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lews unconstitutional, the chief value of & written consti- =
tution, as the Founders saw it, would have been lost, In
fact, i that view of due process is correct, the Due Process -
Clause could easily swailow up sll other parts of the

Constitution. And truly the Constitution would always
be “what the judges say it is” at a given moment, not
what the Founders wrote into the document.” A wrii-
ten constitution, designed to guarantee protection against
governmental abuses, including those of judges, must
have written standards that mean something definite and

have an explicit content. I regret very much to be .
compelled to say that the Court today makes a drastic -
and dangerous departure from a Constitution written

to control and limit the government and the judges and -

moves toward a constitution designed to be no more and
no less than what the judges of a particular social and
economic philosophy declare on the one hand to be fair

or on the other hand to be shocking and unconscionable..

The procedure required today as a matter of consti-
tutional law finds no precedent in our legal system.
Reduced to its simplest terms, the problem in this case
is similar to that frequently encountered when two par-

ties have an ongoing legal relationship that requires

one party to make pericdic payments to the other. Often - ..
the situation arises where the party “owing” the money . -
stops paying it and justifies his conduct by arguing that -

the recipient is not legally entitled to payment, The

recipient can, of course, disagree and go to court to com-
pel payment. But I know of no situation in our legal
system in which the person alleged to owe money to

" To realize how uncertain a gtandard of “fundamental fairness”"

would be, one has only to reflect for a moment on the possible
disagreement if the “fairness” of the procedure in this case were
propounded to the head of the National Welfare Rights Organiza-
tion, the president of the national Chamber of Commerce, and the
chairman of the John Birch Society.
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another is required by law to continue making payments
to a judgment-proof claimant without the benefit of any
security or bond to insure that these paymenis can be
recovered if he wins his legal argument, Yet today's
decision in no way obligates the weifare recipient to pay
back any benefits wrongfully received during the pre-
termination evidentiary hearings or post any bond, and
in all “fairness” it could not do so. These recipients are
by definition too poor to post a bond or to repay the
benefits that, as the majority assumes, must be spent
as received to insure survival

The Court apparently feels that this decision will
benefit the poor and needy. In my judgment the even-
tual result will be just the opposite. While today’s
decision requires only an administrative, evidentiary
hearing, the inevitable logic of the approach teken will
lead to constitutionally impesed, time-consuming delays
of a full adversary process of administrative and judicial
review. In the next case the welfare recipients are
bound to argue that cutting off benefits before judicial
review of the agency's decision is also a denial of due
procéss, Since, by hypothesis, termination of aid at that
point may still “deprive an eligible recipient of the very
means by which to live while he waits,” ante, at 264,
I would be surprised if the weighing process did not
compel the conclusion that termination without full judi-
cial review would be unconscionable. After all, at each
step, as the majority seems to feel, the issue is only one
of weighing the government’s pocketbook against the
actual survival of the recipient, and surely that balance
must always tip in favor of the individual. Similarly
today’s decision requires only the opportunity to have the

benefit of counsel at the administrative hearing, but it °

is diffienlt to believe that the same reasoning process
would not require the appointment of counsel, for other-
wise the right to counsel is a meaningless one since these

m——
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people are too poor to hire their own a,dvocates. Ct. .
Gideon v. Wainwright, 372 U. S. 335, 344 (1963). Thus- :
the end result of today's decision may well be that the .-~
government, onee it decides to give welfare benefits,
cannot reverse that decision until the recipient has had -
the benefits of full administrative and judicial review, -
including, of course, the opportunity to present his case .
to this Court. Since this process will usually entail a. -
delay of several years, the inevitable result of such a con-'
stitutionally imposed burden will be that the government
will not put & claimant on the rolls initially until it has
made an exhaustive investigation to determine his eligi<
bility. While this Court will perhaps have insured that -
no needy person will be taken off the rolls without & full :
“due process” proceeding, it will also have insured that. -
many will never get on the rolls, or at lesst that they will
remain destitute during the Iengthy proceedings foliowed_ ;
to determine initial eligibility.
For the foregoing reasons I dissent from the Court 5
holding. The operation of a welfare state is a new.
experiment for our Nation, For this reason, among
others, I feel that new experiments in carrying out &' -
welfare program should not be frozen into our constitu- :
tional structure. They should be left, as are other legie~ -
lative determinations, to the Congress and the legisla~
tures that the people elect to make our laws. o
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SHAPTRO, COMMISSIONER OF WELFARE OF
CONNECTICUT v. THOMPSON.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THN
DISTRICT OF CONNECTICUT,

No. 9. Argued May 1, 1068.—Reargued October 23-24, 1968
Decided Apnl 21, 1963.* '

These appeals are from deeigions of three-judge District Courts
holding unconstitutional Connecticut, Pennsylvania, or District of
Columbia statutory provisions which deny welfare assistance to
persons who are residents and meet all other eligibility require-
ments except that they have not resided within the jurisdiction
for at lesst a year immediately preceding theit applications for
essistance. Appellees’ main contention on reargument is that the
prohibition of benefits to residents of less than one year creates
a classification which conetitutes an invidious discrimination deny-
ing them equal protection of the laws. Appellants argue that
the waiting period is needed to presetve the fiseal integrity of
their public assistance programs, as persons who require welfate
sssistance during. their first year of residence are likely to becomé
continuing burdens on welfare progrims. Appellants also seek

to justify the classlﬁcatlon a8 a permisgible attempt to discourage-

indigents from entering a State molely to obtain larger benefits,
and to dmtmguush between new and old residents on the basis
of the tax contributions they have made to the community. Cer-
tain appellants rely in addition on the following administrative
and relsted governmental objectives: facilitating the planning of
welfare budgets, providing an objective test of residency, mini-
mizing the opportunity for recipients fraudulently to receive
payments from more than one jurisdiction, and eneouraging early
entry of nrew residents into the labor force. Connmecticut and
Pennsylvania also argue that Congress approved the imposition
of the one-year requirement in § 402 (b) of the Bocial Seeurity
Act. Held:

*Together with No. 33, Washington et al. v. Legrant et al, on

appeal from the United States District Court for the Distriet of
Columbia, argued May 1, 1968, and No, 34, Reyrolds et al. V.
Smith et ol, on appeal from the United 3tates District Court for
the Eastern District of Pennsylvania, argued May 1-2, 1988, both
reargued on October 23-24, 1968,

SHAPIRO v. THOMPSON. 619
6i8 Syilabus.

1. The statutoty prohibition of benehits to residents of lest than
a yeat creates n classification which denied etual Protedifon of the
laws because the interests’ illegedly seived by thé élaification
either ay not cttistitutionally be promoted by govermhient ot are
not compelling governmental intéreats:” P. 827, -

2. Since the Constitution guarntees thé Yight of interstate
movement, the purpose of deterring the migration of indigents
‘intb & State io ipérmisible snid eanttot serve to justify the elassi-
fieation created by the ode-year waitiliy period. Pp. 629-831.

* 3. A Btate may no miore try to fence out those imdigents who
‘goek higher welfare payments than it !nay try 0 fence out: ju-
digenta generally. . Pp. 631-632.

4. The clagsification may not be sustnmed a8 1o a.t!empt. to

-d:st.mgmah between new and old residents oh the bms of the -

sontribution they have fade 0 the tommunity through the pay-
trent of tixes becatse thé Eejudl Prbﬁeetxon Cliuse prohibits the
States frot apportioning benefits or servites on the basis of the
past tax contributiond of-its citidens. :Pp. 632-638. + -

+ 5, In- moving from jurisdiction to gunsdzchon. appellees wore
emercmg 4 constitutional right, and any classifieation which penal-
ire the exercise of ihat right, unless shown to be necessary to
‘prb;;:t.e a cM'npélImE govemmental mbereqt ls unoonsumtnonnl
P ,

6. Appefllants do dot use and have no need 0 use the ome-year
requirement for the administrative and governmental purposes suy-
gested, and under the mnda:d of a compelling state interest,
that reqmrement elasﬁy vmlaves the ﬁqual Probectlon Gsum

Pp. 684-838.
7. ‘Sontith 402 (B the Boeld Béburity AbE does it reider
the whiting-pdriofl requiremdhts constitotional. Pp. 638-641.
_ {a) 'That section bﬂ 1 g ' focs Wit wpprove, muth lbes pre-
ireugealy; éind by legislative history reveals
.t otith hardships resulting from
3 _=.- Rt to approve or prescribe

eny wsiting period. ' D a*‘i B3
, (b) Assuming, arjuends, tluﬁ ongress did approve the use
of & one-year waiting petiod, it is the tebponsive itaté legislation

snd not §402 (b)  which infringes constitutional rights. P. 641.

(¢} If the censtitutionality of § 402 (b) were at issue, that

provision, insofar as it permits the one-year waiting period, would

"-be unconstitutional, a8 Tongress may not authorize the States to
violate the Equal Pruwbt.\on Clause. P. 841,
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8. The waiting-period requirement in the District of Columbia
Code, adopted by Congress as an exercise of federal power, is an
unconstitutional discrimination which vielates the Due Process
Clanse of the Fifth Amendment. Pp. 641-642,

No. 9, 270 F. Supp. 331; No. 33, 279 F. Supp. 22; and No. 34, 277
F. Supp. 65, affirmed.

Francis J. MacGregor, Assistant Attorney General. of
Connecticut, argued the cause for appellant in No. 9
on the original argument and on the reargument. With
him on the brief on the original argument was Robert X,
Killian, Attorney General.. Richard W. Barton argued
the cause for appellants in No. 33 o the original argu-
ment and on the reargument. With him on the brief
on the original argument were Charles T. Duncan and
Hubert B. Pair, William C. Sennelt, Attorney General
of Pennsylvania, argued the cause for appellants in No.
34 on the original argument and on the reargument.
With him on the brief on the reargushent was Edjar R.
Casper, Deputy Attorney General, and on the original
argument were Mr. Casper and Edward Friedman.

Archibald Cox argued the cause for appellées in all
three cases on the reargument. With him on the brief
were Peter S. Smith and -Howard Lesnick. Brian L.
Hollander argued the cause pro hac vice for appellee in
No. 9 on the original argument. With him on the brief
were Norman Dorsen and William D. Graham. Mr.
Smith argued the cause for appellees in No. 33 on the
original argument. With him on the brief were Joel J.
Rdbin; Jonathan Weiss, and Joseph F. Dugan. Thoinas
K. Gilhool argued the cause pro hac vice for appellees in
No. 34 on the original argument. With hirn on the brief
were Harvey N. Schmidt, Paul Bender, and Mr. Lesnick.

Lorna Lawhead Williems, Special Awdistant Attorney
General, argued the cause for the State of Iowa as
amicus curiae in suppott of appellants in all three cases
on the original argument and on the reargument. With

-
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her on the briefs on the original argument was Richard C.
Turner, ﬂ\btomey General. .

‘Briefs of emici curige in support of appellant in No. 9
were filed by Dawd P. Buckson, Attorney General, and
Ruth M. Ferrell, Deputy Attorney General, for the State
of Delaware; by Williom B. Satbe, Attorney General,
Winifred A. Dunton, Assistant Attorney General, and
Charles S. Lopeman for the State of Ohio; by Cra'wford
C. Martin, Attorney General, Nola White, First Assistant
Attorney General, 4. J. Carubbi, Jr., Executive Assistant
Attorney General, and J. C. Davis, John Reeves, and Pat
Bailey, Assistant’ Attorneys General, for the State of

Texas; and by Thomas C. Lynch, Attorney General, and

Elizabeth Palmer, Députy Attomey General for the
State of Cuhforma

‘Briefs of amici curige in support of appellee in No. 9
were filed by Arthur L. Séhiff for Bezar County Legal
Aid Association; by Eugene M. Swann for the Legal Aid
Society of Alameda County; and by A. L. Wirin, Fred
Oktand, Laurence B. Sperber, and Melvin L. Wulf for
the American Civil Liberties Umon et al. Brief of
emicus curige in support of p.ppellees {n No. 33 was filed
by John F. Nagle for the National Federation of the
Blind. Briefs of amici curiae in support of appellees
in all three cases were filed by J. Lee Rankin and Stenley
Buchsbaum for the City '6F New York; by Joseph B.
Robison, Carlos Israéw’f_ ; 'Y,'ﬂb'l Rachlm for the Ameri-
can Jewish Congess 6t ALERAH by Charles L. Heliman
and Legh Marks for }heT Center. on Social Welfare Policy
and Law et al. "

MR, JUSTICE BRENNAN dehvered the opinion of the
Court.

These three appeals were restored to the calendar for
reargument. 392 U. S 920 (1968). Each is an appeal
from a decision of a three-judge District Court holding
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unconstitutional a State or District of Columbia statutory
provision which denies welfare assistance to residents of
the State or District who have not resided within_their
Junsdicmons for at ly preseding

judgments of the District Courts in t.he three cases.

L

In No. 9, the Connecticut Welfare Department in-
voked § 17-2d of the Connecticut General Statutes® to

Y Accord: Robertson v. Ott, 284 F. Supp. 735 (D. [ Mass.
1968) ; Johnson v. Robinaon, Civil No. 67-1883 (D C.N. D. 1,
Feb. 20, 1968) ; Ramos v. Health and Social Services Bd,, 276 F, Supp
474 (D. C. E. D. Wis. 1987); Green v. Dept. of Pub. Welfare, 270
F. 8upp. 173 (D. C. Del, 1967). Contra: Wapgoner v. Rosenn,
286 F. Supp. 275 (D. C. M. D. Pa. 1968); see also People ex rel,
Heydenreich v. Lyors, 374 1il. 557, 30 N. E. 2d 48 (1940).

All but one of the appellees herein applied for assigtance under
the Aid to Families with Dependent Children (AFDC) program
which was established by the Social Security Act of 1935. 49 Stat.
627, a3 amended, 42 U. 8. C. §§ 601-609. The program provides
partisl federal funding of state assistance plans which meet certain
specifications. One appellee applied for Aid to the Permanently and
Totally Digabled which is also jointly funded by the States and the
Federsl Goverment. 42 U. S, C. §§ 1351-1353.

# Conn. Gen. Stat. Rev. §17-2d (10656 Supp.), now §17-2¢,
provides:

“When any person comes into this state without visible meanrs of
mpport for the immediate future and appliea for aid to dependent
children under chapter 301 or general assistance under part I of
chapter 308 within one year from his armval such person shall
be eligible only for temporary aid or care uniil arrangements are
made for his retun, provided ireligibility for aid to dependent
children shall not continue beyond the maximum federal residence
requirement,” )

An exception is made for those persons who come to Connecticut
with & bona fide job offer or are self-supporting upon srrival in the
State and for three months thereafter. 1 Conn. Welfare Manual,
c. II, §§2191-2192 (1966). : .
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deny the application of appellee Vivian Marie Thompson
for assistance under the program for Aid to Famniilies with
Pependent Children (AFDC). She was a 19-year-old
unwed mother of one child and pregnant with her sécond
child when she changed her residence in June 1966 from
Dorchester, Massachusetts, to Hartford, Connecticut, to
live with her mother, & Hartford resident. Shé moved

. to her own apartment m Hartford in August 1966, when

her mother' was no longer ablé¢ to suppoit hér and her
infant son. Because of her pregnancy, shie was unable
to work or enter & work training prdgram. Her appli-
cation for AFDC assistaiies, filed in Auguet, was denied
in November solely on the ground ‘that, as required by
§ 17-2d, she had not:lived in the State for & year before
her application was filed. -She brought this action in
the District Court for the Disttidt of Connecticut where
8 three-judge court, one judge dissenting, declared § 17-
2d' uneonstitutional. . 270 F.: Supp. 331 (1867). The
majority held that the .waiting-period requirement is
unconstitatiorial becausd it “has a chilling effect'on the
right to travel” -Id.; at 336. The majority also held
that the provision was a violation of the' Equal Protection
Clause of the Fourteenth Amendment because the denial
of relief to those resident in the State for lesa than a year
is not based on any permissible purpose but is solely de-
signed, a8 “Connecticut states quite frankly,” “to protect
its fisc by dlscouragmg édtry of those who come needing
relief.” [d, at336-337.2 ’m‘ﬁbtedprobable jurisdiction.
389 U. S. 1032 (1968}, AR

In No. 33, there areripur, appelleés. Three of them—
appellees Harrell, Brown, and Legrant—applied for and
were denied AFDC aid. The fourth, appellee Barley,
applied for and wasd denied benefits under the program
for Aid to the Permaneritly and Totally Disabled. The
denial in each case was on the ground that the applicant
hed not, resided in the District of Columbia for one year
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immediately preceding the filing of her application, ag

required by § 3-203 of the District of Columbia Code?

Appellee Mirnie Harrell, now decessed, had moved
with her three children from New York to Washington in
September 1966. She suffered from cancer and moved to
be near members of her family who lived in Washington.

Appellee Barley, a former resident of the District of
Columbis, returned to the District in March 1941 and
was committed a month later to St. Elizabeths Hospital
as mentally ill. She has remained in that hospital ever
since. She was deemed eligible for release in 1965,
and a plan was made to transfer her from the hosp1ta1
to a foster home. The plan depended, however, upon
Mrs. Barley’s obtaining welfare assistance for her support.
Her application for assistance under the program for Aid
to the Permanently and Totally Disabled was denied be-
cause her time spent in the hospital did not count in
determining compliance with the oné-year requirement.

Appellee Brown lived with her mother and two of her
three children in Fort Smith, Arkansas. Her third child
was living with appellee Brown’s father in the District
of Columbia. When her mother moved from Fort Smith

. to Oklahoma, appellee Brown, in February 1066, returned _

to the District of Columbia where she had lived as a
child. Her application for AFDC sssistanee was ap-
proved insofar as it sought assistance for the child who

$D. C. Code Ann. § 3203 (1967) prondes

“Public assistance shall be awarded to or on behalf of any needy
individual who either (a) has resided in the District for one year
immediately preceding the date of filing bis application for such
asgigtance; or (b) who was born within one year immediately pre-
ceding the application for such aid, if the paréni or other relative
with whom: the child is living has resided in the District for one year
immediately preceding the birth; or (c) is otherwise within one of
the categories of public assistance established by this chapter.”
Sce D. C. Handbook of Pub. Assistance Policies and Procedures,
HPA-2, EL 9.1, ], I1I (1966) (hereinafter cited as D. C, Handbook).

SHAPIRO v. THOMPSON. 625
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had lived in the Distriet with her father but was denied
to the extent it sought assistance for the two other
children:

Appellee Legrant moved with her tvm children from
South Carolina to the District of Columbia in March
1867 after the death of her mother. She planned to live
with a sister and brother in Washington. She was preg-
nent and in ill health when she applied for, and was
denied AFDC assistance in July 1967. .

~ The several cases were consolidated for trial, and a
three-judge District Court was convened. The. court,
one judge dissenting, held § 3-203 unconstitutional. 279
F. Supp. 22 (1967). The ma;onty rested ite decision on
the ground that the one-year requirement was unconsti-
tutional as a denial of the right to equal protection
secured by the Due Process Clause of the Fifth Amend-
ment. We notéd probsble jurisdiction. 390 U. 8. 940
(1968).

In No. 84, there are two appellees, Smith and Foster,
who were denied AFDC aid on the sole ground that they
had not been residents of Pennsylvania for & year prior
to their applications as required by §432 (6) of the

“In Ex parte Cogdell, 342 U. 8. 183 (1951), this Court remanded
to the Court of Appeals for the Dlstnct of Columbia Circuit to deter-
mine whether 38 U. 8, Q § 2282 requn-xhg a thréé-judge court when
the comtltutmnshty uf n}_n At u} eas is challenged, applied to
Acta of Congiess per u‘g’kﬁeﬁ 'fé ﬂle Disttict of Columbis.” The
c288 was mooted helbw, & ﬂ-’- Btidioh has never beéd expréssly
resolved. However, ifi | “Pasker, 348 U. 8. 26 (1954),
this Court heard an abfkﬁ P . Th¥eb-judge court ifi & case involv-
ing the constitutionality of & 'BidiHot of Coluribia statute. More-
over, three-judge dlstnct edurts'in the District of Coliimbia bave
contimied to hear cases involving such statate See, e. g, Hobeon
v. Honsen, 265 F. Supp. 902 (1967). Bection 2282 redquires a three-
judge court to hear a challenge to the constititionslity of “any
Act of Congress.” (Emphasis supplied) We ste no reason to
make an exception for Acts of Congress pertaining to the District
of Columbia.
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Pennsylvania Welfare Code.® Appellee Smith and her
five minor children moved in December 1966 irom Dela-
ware to Philadelphia, Pennsylvanis, where her father
lived. Her father supported her and her children for
several months until he lost his job. Appellee then
applied for AFDC assistance and had received two checks
when the aid was terminated. Appellee Foster, after
living in Pennsylvania from 1953 to 1965, had moved with
her four children to South Carolina to care for her grand-
father and invalid grandmother and had returned to
Penngylvania in 1967. A three-judge District Court for
the Eastern District of Pennsylvania, one judge dissent-
ing, declared § 432 (6) unconstitutional. 277 F.Supp. 65
(1967). The majority held that the classification estab-
lished by the waiting-period requirement is “without
rational basis and without legitimate purpose or funetion”
and therefore a violation of the Equal Protection Clause.
Id., at 67. The majority noted further that if the
purpose of the statute was “to erect a barrier against

- the movement of indigent persons into the State or to

5Pa. Stat, Tit. 62, §432 (6) (1968). See also Pa. Pub. Assist-
ance Manual §§ 3150-3151 (1962). Section 432 (6) provides: .

“Asgistancs may be granted only to or in behalf of a person resid-
ing in Pennsgylvania who (i) has resided therein for at least one year
immediately preceding the date of application; (ii) last resided in
& state which, by law, regulation or reciprocal agreement with
Pennsylvania, grants public assistance to or in bebalf of & person
who has resided in such siate for less than one year; (iii) is a
martied woman residing with a husband who meets the requirement
preseribed in subelause (i} or (i1} of this clause; or (iv) is a child
leass than one vear of age whose parent, ot relative with whom he
ia residing, meets the requirement prescribed in subclause (i), (i)
or (i) of this clause or resided in Pennsylvania for at least one year
immediately preceding the child's birth. Needy persons who do not
meet any of the requirements stated in this clause and who are
transients or without residence in any state, may be granted nssist-
ance in accordance with rules, regulations, and standards established
by the department.”

SHAPIRO v. THOMPSON. . 627
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effect their prompt departure after they have gotten

there,” it would be “patently improper and its imple-
mentation plainly impermissible.” Id., at 67-688. We
noted probable jurisdiction. 390 U. 8. 940 (1968).
IL
There is no dispute that the effect of the waiting-

period requirement in each case is to create two classes

of needy resident families_indistinguishable from each
other except that one is composed of residents who have
resided a year or more, and the second of residents who
have resided less than a year, in the jurisdiction. On
the basis of this sole difference the first class is granted
and the second class is denied welfare aid upon which
may depend the ability of the famili

means to subsist-—food, shelter, and other necessities of
life. In each case, the District Court found that appel-
lees met the test for residence in their jurisdictions, as
well as all other eligibility requirements except the re-
quirement of residence for a full year prior to their
applications. On reargument, appellees’ central conten-
tion is that the statutory prohibition of benefits to resi-
dents of Iess than a year creates a classification which
constitutes an invidious discrimination denying them
equal protection of the laws® We agree. The interests
which appellants assert are promoted by the classification
either may not constitutionally be promoted by govern-
ment or are not compelling governmental interests.

IIL
Primarily, appellants justify the waiting-period require-
ment as a protective device to preserve the fiscal integrity
of state public assistance programs. It is asserted that
people who require welfare assistance during their first

9 This constitutional challenge cannot be answered by the argument
that public assistance benefits are a “privilege’” and not a “right.”
See Sherbert v. Verner, 374 U. 8. 39§, 404 (1963).
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vear of residence in & State are likely to become continu-
ing burdens on state welfare programs. Therefore, the
argument runs, if such people can be deterred from enter-
ing the. jurisdiction by denying them welfare benefitg
during the first year, state programs to assist long-time
residents will not be impaired by a substantial influx of
indigent newcomers.’

There is weighty evidence that exclusion from the
jurisdiction of the poor who need or may need relief was
the specific objective of these provisions. In the Con-
gress, sponsors of federal legislation to eliminate all
residence requirements have been consistently opposed
by representatives of state and local welfare agencies
who have stressed the fears of the States that elimina-
tion of the requirements would result in & heavy influx
of individuals into States providing the most generous
benefits. See, e. g., Hearings on H. R. 10032 before
the House Committee on Ways and Mesns, 87th Cong,,
2d Sess., 300-310, 644 (1962); Hearings on H. R. 6000
before the Senate Committee on Finance, 81st Cong.,

? The waiting-pertod requirement has its antecedents in laws prev-
alent in England and the American Colonies centuries ago which
permitted the ejection of individuals and families if local authorities
thought they might become public charges. For example, the pre-
amble of the Enghsh Law of Settlement and Removal of 1662 ex-
pressly recited the concern, also said to justify the three statutes
before us, that large numbers of the poor were moving to parishes
where more liberal relief policies were in effect. See generally Coll,
Perspectives in Public Welfare: The English Heritage, 4 Welfare
in Review, No. 3, p. 1 (1966). The 1662 law and the earlier Eliza-
bethan Poor Law of 1601 were the models adopted by the American
Coalonies. Neweomers to a city, town, or county who might become
public charges were “warned out” or “passed on” to the next locslity.
Initially, the {unds for welfare payments were raised by local taxes,
and the controversy aa to responsibility for particular indigents
was between localities in the same State. As States—first alone and
then with federal grants—assumed the major responsibility, the
contest of nonresponsibility became interstate.

SHAPIRO v. THOMPSON. -~ 620
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ad Sess., 324-327 (1950). The sponsor of the Connecti-

cut requirement said in its support: “I doubt that Con-

necticut can sand should continue to allow unlimited

' migration into the state on the basis of offering instant -

money and permanent income fo all who can make
their way to the state regardless of their ability to
contribute to the economy.” H. B. 82, Connecticut
General Assembly House Proceedings, February Special
Session, 1965, Vol. IL, pt. 7, p. 3504. In Pennsylvania,
shortly after the enactment of the one-year requirement,
the Attorney General issued an opinion construing the
one-year requirement strictly because “[a]lny other con-
clusion. would tend to attract the dependents of other
states to our Commonwealth.” 1937-1938 Official Opin-
ions of the Attorney General, No. 240, p. 110. In the
District of Columbia case, -the constitutionality of

§3-203 was frankly defended in the District Court and-

in this Court on the ground that it is designed to protect
the jurisdiction from an influx-of.persons seeking more

generous public assistance than might be available -

elsewhere.

We do not _doubt that the one-year :waiﬁng—period-

device is well suited to discourage the influx of poor
families in need of assistance. An indigent who desires to

migrate, resettle, find a new job, and start a new life vyill L
doubtless hesitate if he knows that he must risk making -

the move without the possibility of falling back on state
welfare assistance during his first year of residence, when
his need may be most acute. But the purpose of inhib-
iting migration by needy persons into the State is
congtitutionally impermissible. '

This Court long ago recognized that the nature of our
Federal Union and our constitutional concepts of per-
sonal liberty unite to require that all citizens be free to
travel throughout the length and breadth of our land

uniifibiied by statutes, rules, or. thich
unreasonably burden or restrict this movement. That
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proposition was early stated by Chief Justice Taney in
the Passenger Cases, 7 How, 283, 492 (1849):

“For all the great purposes for which the Federal

government was formed, we are one people, with
one common country. We are all citizens of the
United States; and, as members of the same com-
munity, must have the right to pass and repass
through every part of it without interruption, as
freely as in our own States,”

We have no occasion to ascribe the source of this right
to travel interstate te a particular constitutional pro-
vision.! It suffices that, as MR. JusTicE STEWART said
for the Court in United States v. Guest, 383 U, 8. 745,
757-758 (1966):

“The constitutional right to travel from one State to
another . . . occupies & position fundamental to
the concept of our Federal Union. It is a right
that has been firmly established and repeatedly
recognized.

. [T]he right finds no explicit mention in the
Constitution. The reason, it has been suggested, is

8In Corfield v. Coryell, 6 F. Cas. 546, 552 (No. 3230} (C.C.E. D.
Pa. 1825), Paul v. Virginie, 8 Wall. 168, 180 (1869}, and Ward v.
Maryland, 12 Wall. 418, 430 (1871}, the right to travel interstate was
grounded upon the Privileges and Iremunities Clause of Art. IV, § 2.
See also Slaughter-House Cases, 16 Wall. 36, 79 (1873}; Twining v.
New Jersey, 211 U. 8. 78, 97 (1908). In Edwards v. California, 314
U. 8. 160, 181, 183-185 (1941) (Dovaras and Jockson, JJ., eoncur-
ring), and Twining v. New Jersey, supra, reliance was placed on the
Privileges and Immunities Clause of the Fourteenth Amendment.
See also Crandall v. Nevada, 6 Wall. 35 (1868). In Edwards v.
Califorma, supra, and the Passenger Cases, 7 How, 283 (1849),
a Commerce Clause appreach was employed.

See also Kent v. Dulles, 357 U. 8. 16, 125 (1958); Aptheker v.
Secretary of State, 378 U. 8. 500, 505-506 (1964); Zemel v. Rusk,
381 U. 8. 1, 14 (1965), where the freedom of Americans to travel
outdide the country was grounded upon the Due Process Clause of
the Fifth Amendment,
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that a right so elementary was conceived from the‘ »
beginning to be a neceseary concomitant of the

stronger Union the Constitution created. In any
event, freedom to travel throughout the United
States has long been recognized as a basic right under
the Constitution.” -

Thus, the purpose of deterring the in-migration of
indigents cannot serve as justification for the classifi-
cation created by the one-year waiting period, Bince
that purpose is constitutionally impermissible. . If alaw
has “no other purpose . . . than to chill the assertion

of constitutional righta by penalizing those who choose

to exercise them, then it [is] patently unconstitutional.”
United States v, Jackson, 390 U, 8. 570, 581-(1968). -
Alternatively, appellants argue that even if it is im-
permissible for a State to attempt to deter the entry of
all indigents, {the challenged classification may be justified
as & permissible state sttempt to discourage those in-
digents wHo would enter the State eolely to obiain larger
beniehits. We obeerve first that none of the statutes
before us is tailored to serve that objective. Rather, the
class of barred newcomers is all-inclusive, Jumping the
great majority who come to the State for other purposes
with those who come for the sole purpose of collecting
higher benefits. In actual operation, therefore, the three
statutes enact what in effect are nonrebuttable presump-
tions that every applicant for assistance in his first year
of residence came to the jurisdiction solely to obtain
higher benefits. Nothing whatever in any of these rec-
ords supplies any basis in fact for such a presumption.
More fundamentally, a State may no more try to fence
out those indigents who seek higher welfare benefits than
it may try to fence out indigents genera,lly, “Implieit in

any such_distinction is the notion that i enter

a State with the hope of securing higher welfare benefits

are somehow less deservingthan indipents-who do not
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take this consideration into account. But we do not
perceive why a mother who is seeking to make a new

life for herself and her chiidren should be regarded as

less deserving because she considers, among others fac-
tors, the level of a State's public assistance. Surely
such a mother is no less deserving than a mother whe
moves into & particular State in order to take advantage
of its better educational facilities,

Appellants argue further that the ehallenged classi-
fication may be susfained as an sttempt to distinguish
between new and old residents on the basis of the contri-
bution they have made to the community through the
payment of taxes. We have difficulty seeing how long-
term residents who qualify for welfare are making a
greater present contribution to the State in taxes than
indigent residents who have recently arrived. If the
argument is based on contributions made in the past by
the long-term residents, there is some question, as 8

factual matter, whether this argument is- applicable in -

Pennsylvania where the record suggests that some 40%
of those denied public assistance because of the waiting
period had lengthy prior residence in the State® But
we need not rest on the particular facts of these cases.
Appellants’ reasoning would logieally permit the State
to bar new residents from schools, parks, and libraries
or deprive them of police and fire protection. Indeed
it would permit the State to apportion all benefits and
services according to the past tax contributions of its

¥ Furthermore, the contribution rationale can hardly explam why
the District of Cohunbxa and Pennsylvania bar payments ta children

who have not lived in the jurisdiction for a year regardless of whether

the parents have lived in the jurisdiction for that pericd. See D. C.
Code §3-203; D. C. Handbook, EL 9.1, I (C)(1966); Pa. Stat.,
Tit. 62, §432 (6) (1968). Clearly, the chlldren who were barred
would not have made a contribution during that year,
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citizens, The Equal Protection Clause prOhlbltS such ati |

apportionment of state services.'”
- We recognize that a State has a valid interest in pre:

serving the fiscal integrity of its programs. It may -

legitimately attempt to limit its expenditures, whether

for publie assistance, public education, or any other pro- -
gram. But a State may not accomplish such a purpose : -
by invidious distirictions between classes of its citizens: -

It could not, for example, reduce expenditures for educa--
tion by barring indigent children from its schools. Sim- :
ilarly, in the cases before us, appellants must do more’

than show that denying welfare benefits to new residents
saves money. The saving of welfare costs ecannot
justify an otherwise invidious classifieation.”

In sum, neither deterrence of 1ndlths_fLQm_m.lgmL!ng

to the State mor hmltﬂl_o_m.ni_w.elfate_heneﬁm_m_thase )

regarded as contributing t; nally, .

permissible state objective.
Iv.

Appellants next advance as Justlﬁcatmn cprtmnjdm.ln~; L
istrative and related governmenta y
served by the waiting-period requirement.”® They argue .- .

10We are not dealing here with state insurance programs which.’
may legitimately tie the amount of benefits to the individual's -

contributions. . :
iy Rinaldi v. Feager, 384 U, 8. 305 (1966), New Jersey at~

tempted to reduce expenditures by requiring prisoners who took an. o

ursuceessful appeal to reimburse the State out of their iastitutional
earnings for the cost of furnishing & trial tramseript. This Court
held the New Jersey statute unconstitutional because it did not

require similar repavments from unsuccessful appellants given a

suspended sentence, placed on probaticn, or sentenced only to a fine.

There was no rational basis for the distinction between unsuceessful -

appellants who were in prison and these who were not.

2 Appellant in No. 9, the Connecticut Welfare Commlsmuner,
disclaims any reliance on thia contention. In No. 34, the District
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that the requirement (1) facilitates the planning of the
welfare budget; (2) provides an objective iest. of resi-
dency; (3) minimizes the oppeortunity for recipients
fraudulently to receive payments from more than one-
jurisdiction; and - (4) encourages early entry of new
residenta into the labor force.

At the autset, we reject appellants’ argument that a
mere showing of a rational relationship between the:
waiting period and these four admlttedly perm@hle
state objectives will
See Lindsley v. Natural Carbonic Gas Co., 220 U. 8. 61, 78
(1911); Fiemming v. Nestor, 363 U. S. 603, 611 (1960);
McGowan v. Maryland, 366 U. S. 420, 426 (1861). The
waiting-period provision denies welfare benefits to other-
wise eligible applicants solely because they have recently
moved into the jurisdiction. But in moving from State
to State or to the District of Columbia appellees were
exercising & consht.uhonal nght. and any clasmﬁcatlon
which serves to-penatize ; BE je
ahigwn to be necessary to promote a compelhng ;_rn-

mental interest, wunconshtutlonsl Cf. Skinner v. Ok
' 11 (1942); Korematsu v, Umted
States, 323 U S 214 216 (1944); Bates v. Little Rock,
361 U. S. 518, 524 (1960); Sherbert v. Verner, 374 U. S.
308, 406 (1963).

The argument that the waiting-period requirement
facilitates _hudget predictability is wholly unfounded.
The records in all three cases-are utterly devoid of evi-
dence that either State or the Distriet of Columbia in
fact uses the one-year requirement as & means to predict
the number of people who will require assistance in the
budget year. None of the appeliants takes a census of
new residents or collects any other data that would reveal
the number of newcomers in the State less than a year.

Court found ag a fact that the Pennsylvania requirement served
none of the elsimed functions. 277 F. Bupp. 65, 68 (1067).

SHAFPLHU v, rRumrouis. -
é18 Opinion of the Court.

Nor are new residents required to give advance notice of
their need for welfare assistance.® Thus, the welfare
suthoritiea cannot know how many new residents come
into the juriediction in any year, much less how many of
them will require publi¢ assistance. In these circum-
gtances, there is simply no basis for the claim that the
one-year waiting requirement serves the .purpose of
making the welfare budget more predictable. In Con-
Tiecticut and—Pennsylvania the irrelévance of the one-
year requirement to budgetary planning is further under-

grored by the fact that temporary, partis} assistance is

given to some new residents * and full assistanee is given
to other,new residents under reciprocal agreementa!*
Finally, the claim that a one-year waiting- requirement
is used for planning purposes is plainly belied by the fact
that the requirement is not also imposed on applicants
who are long-term residents, the group that receives the

bulk of welfare payments. In short, the States rely on

methods other than the one-year requirement to make
budget estimates. In No. 34, the Director of the Penn-

sylvania Bureau of Assistance Policies and Standards

testified that, based on experience in Pennsylvania and
elsewhere;"her office had already estimated how much
the elimination of the one-year requirement would cost
and that the estimates of costs of other' changes in
regulations “have proven exceptionally accurate.”

12 Of course, such advance notice would inevitably be unreliable
since some who registered would not need welfare a4 vear later while
others who did not tegister would need welfare.

*See Conn. Gen. Stat. Rev. §17-2d, now § 17-2¢, and Pa. Pub.
Asgistance Manual § 3184 (1968)._

¥ Both Counecticut and Pennsylvania have -entered into open-
ended interstate compacts in which they have ngreed to eliminste
“the durational requiremens for anyone who comes from another State
which has slso entered into the compact. Conn. Gen, Stat. Rev.
§ 17-21a (1968); Pa. Pub, Assistance Manual § 3150, App. I (1966).
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The argument that the waiting period serves as an
administratively efficient rule of thumb for determining
residency similarly will not withstand scrutiny. The
residence requirement and the one-year waiting-period
requirement are distinct and independent prerequisites for
assistance under these three statutes, and the facts rele-
vant to the determination of each are directly examined
by the welfare authorities.* Before granting an appli-
cation; the welfare authorities investigate the applicant’
employment, housing, and family situation and in the
course of the inquiry necessarily learn the facts upon
which to determine whether the applicant is a resident.”’

10 In Pennsylvania, the one-year waiting-period requirement, but
not the residency requirement, is waived imder reciprocal agreements.
Pa. Stat, Tit. 62, §432 (6) (1968); Pa. Pub, Assistance Manual
§ 316121 (1962).

1 Gonn. Welfare Manual, ¢. I, § 220 (1968), provides that “[r]esi-
dence within the state shall mean that the applicant is living in
sh established place of abode and the plan ig to remain.” A person
who meets this requirement does not have to wait & yesr for
assistance if he entered the State with a bona fide job dffer or with
gufficient funds to support himself without welfare for three months.
Id, at §219.2,

HEW Handbook of Pub. Assistance Administration, pt. IV, § 3660
(1946), clearly distinguishes between residence and duration of resi-
dence. It defines residence, as is conventional, in terms of intent
to remain in the jurisdiction, and it instructs interviewers that resi-
dence and length of residence "are two distinct aspeets . . . ."”

17 Gee, ¢. g, D. C. Handbook, chapters on Eligibility Payments,
Requirements, Resources, and Reinvestigation for an indication of
how thorough these investigations are. See also 1 Conn. Welfare
Manual, ¢. I (1967); Pa. Pub. Assistance Manual §§3170-3330
{1862).

The Department of Health, Education, and Welfare has probosed
the elimination of individual imvestigations, except for spot checks,
and the substitution of a declaration system, under which the
“agency accepts the statements of the applicant for or recipient of
assistanes, about facts that are within his knowledge and compe-
tence . . . as a basis for decisions regarding his eligibility and extent
of entillement,” HEW, Determination of Eligibility for Public

7. ~
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Similarly, there is no need for a State to use the one-
year waiting period as a safeguard dgainst fraudulent re-
ceipt of benefits; ** for legs-drastic means are available,
and are employed, to minimize thatHiazard. Of course,
a State has a valid interest in preventing fraud by any
applicant, whether a newcomer or a long-time resident.
It ia not denied, however, that the investigations now con-
ducted entail inquiries into facts relevant to that subject.
In addition, ¢ooperation among state welfare departments
is common. The District of Columbia, for example,

" provides interim assistance to its former residents who

hive moved to a State which has a waiting period. As
a matter of course, District officials send a letter to the
welfare authorities in the recipient’s new- community
“to request the information needed to continue assist-
ance.” **. A like procedure would be an effective safe-
guard against the hazard of double payments. Since
double payments can be prevented by a letter or a tele-

phone call, it i to accomplish this objective
by the-blunderbuss meth denying assistance to all -
indigent newcomers for an entire year.

Pennsylvania suggests that the one-year waltmg penod
I8 justified a8 a means of encouraging new residents to
join the labor foree promptly. But this logic would. also
require a similar waiting period for long-term residents
of the State. A state purpose to encourage employment

Assistance Programs, 33 Fed. Reg. 17189 (1968). See also Hoshino,
Simplification of thé Means Tést and its Consequences, 41 Scc.
Serv. Rev. 237, 241-240 (1967);- Burns, Whats Wrong With
Public Welfare?, 36 Soc. Serv. Rev. 111, 114-115 (1962). Pre-
smnabl) the statement of an applicant that he intends to remain
in the jurisdiction would be accepted under a declaration system.

18 The unconcern of Connecticut and Pennsylvanis with the one-
year requirement 23 A means of preventing fraud is made apparent
by the waiver of the requirement in reciprocal agreements with othier
States. See n. 15, supra.

1D, C. Handbook, RV 2.1, I, IT (B) (1967). See also
Agsistance Manual § 3153 (1062).
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provides no rational basis for imposing a one-year waiting-
period restriction on new residents only.

We conclude therefore that appellants in these cases
do not uee and have no need to use the one-year require-
ment for the governmental purposes suggested. Thus,
even under traditional equal protection tests a classifi-
cation of welfare spplicants according to whether they
have lived in the State for one year would seem irra-
tional and unconstitutional.® But, of course, the tradi-
i criteria do not apply in these cases. Since the
classification here touches on the fundamental right of
interstate movement, its constitutionality must be judged
by the stricter standard of whether it promotes a com-
pelling state interest. Under this standard, the waiting-
period requirement clearly violates the Equal Protection
Clause

V.

Connecticut and Pennsylvania argue, however, that
the constitutional challenge to the waiting-period re-
quirements must fail because Congress expressly ap-
proved the imposition of the requirement by the States
as part of the jointly funded AFDC program.

Section 402 (b) of the Social Security Act of 1935, as
amended, 42 U. 8. C. § 602 (b), provides that:

“The Secretary shall approve any [state nssistance]

plan which fulfills the .conditions specified in sub-

20 Under the traditional standard, equal protection is dented only
if the classfication is “withbout any reasonable basis,” Lindsley v.
Naturel Carbonic Gasz Co., 220 U. 8. 61, 78 (1911); see also
Flemming v. Nestor, 363 U. 8. 603 (1960).

21 We imply no view of the validily of waiting-period or residence
requirements determining eligibility to vote, eligibility for tuition-
free education, to obtain a license to practice a profession, to hunt
or fish, and s0 forth. Such requirements may promote compelling
state interests on the ome hand, or, on the other, may not be
penalties upon the exercise of the constitutional right of interstate
travel.

SHAPIRO v. THOMPSON. 639
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section (a) of this section, except that he shall not
approve any plan which imposes as a condition of
eligibility for aid to families with dependent children,
8 restdence requirement which denies aid with re-

spect to any child residing in the State (1) who has

resided in the State for one year immediately pre-
ceding the application for such aid, or (2) who was
born within ‘one year immediately preceding the
application, if the parent or other relative with whom
the. child is living has resided in the State for ¢ne
year immediately preceding the birth.”

On its face, the statute does not approve, much less
prescribe, & one-year requirement. It merely directs the
Setretary of Health, Education, and Welfare not to dis-
approve. plans submitted by the States because they

include such & requirement.® The suggestion that Con- -

gress enacted that directive to encourage state participa-
tion in the AFDC program is completely refuted by the
legislative history of the section. That history discloses
that Congress enacted the directive to curb hardsliips
resulting from lengthy residence requirements, Rather
than constituting an approval or a prescription of the re-
quirement in state plans, the directive was the means
chosen by Congress to deny federa] funding to any State
which persisted in stipulating excessive residence require-
ments as a condition of the payment of benefts.

One year before the Social Security Act was passed, 20
of the 45 States which had aid to dependent children
programs required residence in the State for two or more
years. Nine other States required two or more years of

3% As of 1964, 11 jurisdictions imposed no residence requirement
whatever for AFDC gssistance. They were Alagka, Georgia, Hawaii,
Kentucky, New Jersey, New York, Rhode Island, Vermoni, Guam,
Puerto Rico, and the Virgin Islands. See HEW, Characteristics
of State Public Assistance Plans under the Social Security " Act
(Pub. Assistance Rep. No. 50, 1964 ed.). -
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residence in a particular town or county. And 33 jurisdie-
tions required at least one vear of residence in & particular
town or county.” Congress determined to combat this
restrictionist policy. Both the House and Senate Com-
mittee Reports -expressly stated that the objective of
§ 402 (b) was to compel “[1]iberality of residence require-
ment.”** Not a single instance can be found in the
debates or committee reports supperting the contention
that §402 (b) was enacted to encourage participation
by the States in the AFDC program. To the contrary,
those few who addressed themselves to waiting-period
requirements emphasized that participation would de-
pend on a State’s repeal or drastic revision of existing
requirements. A congressional demand on 41 States to
repeal or drastically revise offending statutes is hardly &
way to enlist their cooperation.*

2 Social Security Board, Social Security in America 235-236
(1937).

2#H. R. Rep. No. 615, Tith Cong., lst Sess, 24; 9. Rep. No.
628, 74th Cong., 1st Sess.,, 35. Furthermore, the House Report cited
President Roosevelt's statement in his Social Security Message that
“People want decent homes to live in; they want to locate them
where they can engage in productive work . " H. R. Rep,
supra, at 2. Clearly this was a eall for greater freedom of
movement.

In addition to the statement in the above Committes report, see
the retnarks of Rep, Doughton (fleor menager of the Social Security
bill in the House) snd Rep. Vinson. 79 Cong. Rec. 5474, 5602-
5603 (1935). These remarks were made in relation to the waiting-
period requirements for old-age assistance, but they apply equally
to the AFDC program,

28 Seetion 402 (b) required thé repeal of 30 state statutes which
imposed too long a waiting peried in the State or particular town or
county and 11 stale statutes (as well as the Hawaii statute} which
required residence in a particular town or county. See Social Security
Board, Social Security in Ameries 235-236 (1937).

It is apparent that Congress was not intimating auy view of the
eonstitutionality of a one-year limitation. The constitutionality of

any scheme of federal social security legislation was a matter of

641, 651, n. 10 (1966);

SHAPIRO ». THOMPSON. 841
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But even if we were to assume, arguendo, that Con-

gress did approve the imposition of a one-year waiting:

period, it is the responsive state legislation which in-
{fringes constitutional rights, By itself § 402 (b) has ab-
solutely’ no restrictive efiect. ' It is therefore not that
statute but only the state requirements which pose the
constitutional question,

Finally, even if it could be argued that the constitu-
tionality of § 402 (b) is somehow at issue here, it follows
from what we have said that the provision, insofar as it
permits the one-year waiting-period requirement, would
be unconstitutional. Congress may not authorize the
States to violate the Equal Protection Clause. Perhaps
Congress could induce wider state participation in school
construction if it authorized the use of joint funds for the
building of segregated schools. But could it seriously be
contended that Congress would be constitutionally justi-

“fied in such authorization by the need to secure state

cooperation? Congress is without power to enlist.state
cooperation in a joint federal-state program by legisla-
tion which authorizes the Btates to violate the Equal
Protection Clause, Katzenbach v. Morgan, 384 U. 8.

VI
The waiting-period requirement in the District of Co-

lumbia Code involved in No. 33 is also unconstitutional -

even though it was adopted by Congress as an exercise of
federal power. In termsof federal power, the discrimina-
tion created by the one-year requlrement violates the Due

doubt at that time in light of the decision in Sckechter Poultry Corp.
v. United States, 295 U. 5. 495 (1935). Throughout the House de-
bates congressmen discussed the constitutionality of the fundamental
taxing provisions of the Social Security Act, see, ¢. ¢, 79 Cong. Rec.
5783 (1935) (remarks of Rep. Cooper), but not once did they discuss’
the constitutionality of §402 (b}.
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Process Clause of the Fifth Amendment. “[W1hile
the Fifth Amendment - contains no equal protection
clause. it does forbid discrimination that is ‘8o unjus-
t-iﬁabl:e ag to be violative of due process.’” Sch.neider
v. Rusk, 377 U. S. 163, 168 (1964); Bolling v. Sharpe,
347 U. §. 497 (1954). For the reasons we have stated
in invalidating the Pennsylvania and Connec_t_icut pro-
visions, the District of Columbia provision is slso in-
valid—the Due Process Clause of the Fifth Amend-
ment prohibits Congress from denying public assistance
to poor persons otherwise eligible solely on thf, gl_'ound
that they have not been residents of the 'DJB_tI'ICt of
Columbia for one year at the time their applications are

filed. .
Accordingly, the judgments in Nos. 9, 33, and 34 are
Affirmed.

MR. JUSTICE STEWART, CONCUITINg, .

In joining the opinion of the Court, I add a word in
response to the dissent of my Brother HAELAN,,W}.\O',_ I
think, has quite misapprehended what the Court’s opin-~
ion says. .

The Court today does not “pick out particular human
activities, characterize them as “undamental,’ and give
them added protection . . ..” To the contrary, th.e
Court simply recognizes, a8 it must, an establighed constl-
tutional right, and gives to that right no less protection
than the Constitution itself demands. ' .

“The constitutional right to travel from one State fo
another . . . has been firmly established and repeatedly
recognized.” United States v. Guest, 383 U.‘S. 745, 757.
This constitutional right, which, of course, mcludeg -th,e;
right of “entering and abiding in any State in the Union,”
Truaz v. Raich, 239 U. 8. 33, 39, is not a mere conditional
liberty subject to regulation and control under conven-

SHAPIRO v. THOMPSON. 643
618 Brewart, I, oonéurring.

tional due process or equal protection standards.! “[T]he
right to travel frecly from State to State finds consti-
tutional protection that is quite independent of the
Fourteenth Amendment.” United States v. Guest, supra,
at 760, n. 17> As we made clear in Guest, it is a right
broadly assertable against private interference as well as
governmental action® Like the right of association,
NAACP v. Alabama, 357 U. 8. 449, it is a virtually
unconditional personsl right,' guaranteed by the Consti-
tution to us all, '

It follows, as the Court says, that “the purpose of -
deterring the in-migration of indigents cannot serve as .

justification for the classification created by the one-year
waiting period, since that purpose is constitutionally
impermissible.” And it further follows, as the Court
says, that any other purposes offered in support of a

1By contrast, the “right” of international travel has been con-

gidered to be no more than an aspect of the “liberty” protected =

by the Due’ Process. Clause of the Fifth Amendment. Kent v,
Dhiles, 357 U. 8. 116, 125; Aptheker v. Secretary of State, 378 U. 8.

- 500, 505-506. As such, this “right” the Court hes held, can be

régulated within the bounds of due protess. Zemel v. Rusk, 381
U.8.1- - | :

2The constitutional right -of interstate travel was fully recog-

‘nized long before adoption of the Fourteenth Arendment. See the

statement of Chief Justice Taney in the Pessenger Cases,- 7 How.
283, 492: »

“For all the great purposes-for which the Federal government
was formed, we sre obe pecple, with cne cammon country. We
are all citizens of the United States; and, as members of the same
community, must have the right to- pass and repass through every
part of it without interruption, as freely as in our own States.”

*Mr. JusTice HarvaN was slone in dissenting from this square
holding in Guest. Supre, at 762.

*The extent of emergency governmental power temporarily to
prevent or control interstate travel, e. g., to a disaster ares, need
not be considered in these cases.

v
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Jaw that so clearly impinges upon the constitutional right
of interstate travel must be shown to reflect a compeliing
governmental interest. This is necessarily true whether
the impinging law be a classification statute to be tested
against the Equal Protection Clause, or a state or federal
regulatory law, to be tested against the Due Process
Clause of the Fourteenth or Fifth Amendment. As
Mg. JusTice HaruaN wrote for the Court more than 2
decade ago, “[T]o justify the deterrent effect .
the free exermse . . of their constitutionally protected
right . . subordinating interest of the State must
be compelhng ¥ NAACP v. Alabama, supra, at 463.
The Court today, therefore, is not “contriving new con-
stitutional principles.” It is deciding these cases under
the aegis of established constitutional law.’

MR. Crier JusTiCE WARREN, w1th whom MR. JusTICE
Brack joins, dissenting,

In my opinion the issue before us can be simply stated: -

May Congress, acting under one of its enumerated powers,
impose minimal nationwide residence requirements or
authorize the States to do so? Since I believe that Con-

gress does have this power and has constitutionally

exercised it in these cases, I must dissent.

I

The Court insists that § 402 (b) of the Social Security
Act “does not approve, much less prescribe, & one-year

requirement.” Ante, at 639. From its reading of the.

legislative history it concludes that Congress did not
intend to authorize the States to impose residence, re-

51t is to be remembered that the Court today afirms the judg-

ments of three different federal district courts, and that at least

- four other federal courts have reached the same resuit. See ante,
at 622, n. 1.

SHAPIRO v. THOMPSON. - 645
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quirements, An examination of the relevant legislative
maberials compels, in my view, the opposite conclusion,
.. e., Congress intended to authorize state residence
requlrements of up to one year.

The Great Depression of the 1930’s exposed the in-
adequacies of state and local welfare programs and
dramatized the need for federal participation in welfare
agsistance. See J. Brown, Public Relief 1929-1939 (1940).
‘Congress determined that the Social Security Act, con-

taining a system of unemployment and old-age insurance

as well as the categorical assistance programs now at

issue, was to be a major step designed to ameliorate the -
problems of economic insecurity. The primary purpose’

of the categorical assistance programs was to encourage

the States to provide new and greatly enhanced welfare -

programs. See, e. g., S. Rep. No. 628, 74th Cong., 1st
Sess., 5-6, 18-19 (1935); H. R. Rep. No. 615, 74th Cong,,
1st Sess., 4 (1935). Federal aid would mean an imme-

diate mcrease in the amount of benefits paid under state -
programs. But ‘federal aid was to be conditioned upon
certain requirements so that the States would remain the -
basic administrative units of the welfare system and

would be unable to shift the welfare burden to local
governmental units with inadequate financial resources.

See Advisory Cotnmission on Intergovernmental Rels--

tions, Statutory and Administrative Controls Associated
with Federal Grants for Public Assistance 926 (1964).
Significantly, the categories of assistance programs cre-
ated by the Social Security Act corresponded to those
already in existence in 8 number of States. See J. Brown,
Public Relief.1929-1939, ot 26-32. Federal entry into

‘the welfare area can therefore be best described as a

major experiment in ‘“cooperative federalism,” King v.
Smith, 392 U. S. 309, 317 (1968), combining state and
federal participation to solve the problems of the
depression. '

96/90/90

9 :60

€990 v1Y 2028

J1o0

v00 3



646 OCTOBER TERM, 1068,
WarreN, C. J, dissenting, 394 U.8.

Fach of the categorical aseistance programs contained
in the Social Seeurity Act allowed participating States
to impose residence requirements as a condition of eligi-
bility for benefits. Congress also imposed a one-year
requirement, for the categorical assistance programs oper-
ative in the District of Columbia. See H. R. Rep. No.
891, 74th Cong., 1st Sess. (1935) (old-age pensions);
H. R. Rep. No. 201, 74th Cong,, 1st Sess. (1935) (aid to

the blind). The congressional decision to allow the

States to impose residence requirements and to enact
such a requirement for the District was the subject of
considerable discussion. Both those favoring lengthy
residence requirements* and those opposing all require-
ments ? pleaded their case during the congressional hear-
ings on the Social Security Act. Faced with the com-
peting claims of States which feared that abolition of
residence requirements would result in an influx of per-
sons seeking higher welfare payments and of organiza-
tions which stressed the unfairness of such requirements
to transient workers foreced by the economic distocation of
the depression to seek work far from their homes, Con-
gress chose a middle course. It required those States
seeking feders] grants for categorical assistance to reduce

their existing residence requirements to what Congress

viewed as an acceptable maximum. However, Congress
accommodated state fears by allowing the States to retain
minimal residence requirements.

Congress quickly saw evidence that the system of
welfare assistance contained in the Social Security Act
including residence requirements was operating to en-
courage States to expand and improve their categorical

1 See, e. g, Hearinga on H. R. 4120 before the House Committee
on Ways and Means, 74th Cong., 1st Sess., 831-832, 861-871 (1935).

*See, ¢. g, Hearings on 8. 1130 before the Senate Committes on
Finance, 74th Cong, 1st Sess., 522-540, 643, 656 (1935).

' SHAPIRO v. THOMPSON. 647
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assistance programs. For example, the Senate was told
in 1939: -

“The rapid expansion of the program for aid to
dependent children in the country as a whole since
1935 stands in marked contrast to the relatively
stable picture of mothers’ aid in the preceding 4-year
period from 1932 through 1935. The extension of
the program during the last 3 years is due to Federal
contributions which encouraged the matching of

State and local funds.” S. Rep. No. 734, 76th Cong, o

1&t Sess., 29 (1939).

~ The trend observed in 1939 continued as the States
responded to the federal stimulus for improvement in-

the scope and amount of categorical assistance programs.
Ses Wedemeyer & Moore, The American Welfare System,
54 Calif. L. Rev. 326, 347-356 (1966). Residence re-
quirements have remained a part of this combined state-

'federal welfare program for 34 years. Congress has

adhered to its original decision that residence require-
ments were necessary in the face of repeated attacks
sgoinst these requirements.’ The decision to - retain

residence requirements, combined with Congress’ contin-

uing desire to encourage wider state participation in

categorical assistance programs, indicates to me that -
Congress has authorized the imposition by the States of _

residence requirements.
1L

Congress hes imposed a residence requirement in the

District of Columbia and authorized the States to im--

pose gimilar requirements. The issue before us must
therefore be framed in terms of whether Congress may

8Seo e. ¢, Hearings on H. R. 10032 before the Houss Commitiee
on Ways and Means, 87th Cong., 2d Sess., 355, 385405, 437 (1962);
Hesrings on H. R. 6000 before the Senate Committee on Finance,
8lst Cong., 2d Sess, 142-143 (1950).
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create minimal residence requirements, not whether the
States, acting alone, may do so. See Prudential Insur-
ance Co. v, Benjamin, 328 U. 8. 408 (1946); /n re Rahrer,
140 U. 8. 545 (1891). Appellees insist that & congression-
ally mandated residence requirement would violate their
right to travel. The import of their contention is that
Congress, even under its “plenary”’* power to eontrol
interstate commerce, is constitutionally prohibited from
imposing residence requirements. I reach a contrary
conclusion for I am convinced that the extent of the
burden on interstate travel when compared with the
Justification for jts imposition requires the Court to up-
hold this exertion of federal power.

Congress, pursuant to its commerce power, has enacted
a variety of restrictions upon interstate travel. It has
taxed air and rail fares and the gasoline needed to power
cars and trucks which move interstate. 26 U. S. (.
§ 4261 (air fares); 26 U. 8. C. § 3469 (1952 ed.), repealed
in part by Pub. L. 87-508, § 5 (b), 76 Stat. 115 (rail
fares); 26 U. 8. C. § 4081 (gasoline). Many of the fed-
eral safety regulations of common carriers which cross
state lines burden the right to travel. 45 U. 8. C. §§ 1-43
(railroad safety appliances); 49 U. S. C. § 1421 (air

safety regulations). And Congress has prohibited by

criminal statute interstate travel for certain purposes.
E. g, 18 U. 8. C. §1952. Although these restrictions
operate as s limitation upon free interstate move-
ment of persons, their constitutionality appears well
settled. See Texas & Pacific R. Co. v. Rigsby, 241 U. S.
33, 41 (1016} ; Southern R. Co. v. United States, 222 U. 8.
20 (1911); United States v. Zizzo, 338 F. 2d 577 (C. A. Tth
Cir.,, 1964), cert. denied, 381 U. S. 915 (1965). As the
Court observed in Zemel v, Rusk, 381 U, S. 1, 14 (1963),
“the fact that a liberty cannot be inhibited thhout due

*3ee ¢. g, Heart of Atlanta Motel, Inc. v. United States, 379 U. 8.
241, 256-260 (1964).

SHAPIRO ». THOMPSON. 649 °
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process of law does not mean. that it can under no cir-
cumatances be inhibited.”

The Court’s right-to-travel cases lend little support to
the view that congressional action is invalid merely be-
cause it burdens the right to travel. Most of our cases
fall into two categories: those in which state-imposed
restrictions were involved, see, e. g., Edwards v. Cali-

fornia, 314 U. S, 160 (1941) ; Crandall v. Nevaeda, 6 Wall. -

35 (1868), and those concerning congressiongl decisions
to remove impediments to interstate movement, see, €. g.,
United States v. Guest, 383 U. S. 745 (1966). Since
the focus of our inquiry must be whether Congress would
exceed permissible bounds by imposing residence require-
ments, neither group of cases offers controlling prineiples.

In only three cases have we been confronted with an
assertion that Congress has 1mperm;ssxbly burdened the
right to travel. Kent v. Dulles, 357 U. 8. 116 (1958),
did invalidate a burden on the right to travel; however,
the restriction was voided on the nonconstitutional basis
that Congress did not intend to give the Secretary of
State power to create the restriction at issue. Zemel v.

Rusk, supra, on the other hand, sudtained a flat prohibi-

tion of travel to certain designated areas and rejected an
attack that Congress could not constitutionally impose

this restriction. Aptheker v. Seérelary of State, 378
U. S. 500 (1964), is the only case in which this Court.

invalidated on a constitutional basis a congressionally
imposed restriction. Aptheker also involved a flat pro-
hibition but in combination with a claim that the con-
gressional restriction compelled. a potential traveler to
choose between his right to travel and his First Amend-
ment right of freedom of association. It was this
Hobson's choice, we later explained, which forms the
rationale of Aptheker. See Zemel v. Rusk, supra, at 16.
Aptheker thus contains two characteristics distinguishing
it from the appeals now before the Court: a eombined
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infringement of two constitutionally protected rights and
a fiat prohibition upon travel. Residence requirements
do not create a flat prohibition, for potential welfare
recipients may move from State to State and eatablish
residence wherever they please. Nor is any claim made
by appellees that residence requirements compel them
to choose between the right to travel and another con-
stitutional right.

Zemel v. Rusk, the most recent of the three cases;
provides a  framework for analysis. The core inquiry
is “the extent of the governmental restriction imposed”
and the “extent of the necessity for the restriction.”
Id., st 14. As already noted, travel itself is not pro-
hibited. Any burden inheres solely in the fact that a
potential welfare recipient might take into considera-
tion the loss of welfare benefits for a limited period of
time if he changes his residence. Not only is this burden
of uncertain degree® but appeliees themselves sssert
there is evidence that few welfare recipients have in
_ fact been deterred by residence requirements, See Har-
vith, The Constitutionality of Residence Tests for Gen-
eral and Categorical Assistance Programs, 54 Calif. L.
Rev. 567, 615-618 (1966) ; Note, Residence Requirements
in State Public Welfare Statutes, 51 Iowa L. Rev, 1080,
1083-1085 (1966).

The insubstantiality of the restriction imposed by resi-

dence requirements must then be evaluated in light of
the possible congressional reasons for such requirements.
See, ¢. g., McGowan v. Maryland, 366 U, 8. 420, 425427
(1961). One fact which does emerge with eclarity from
the legislative history is Congress’ belief that a pregram
of cooperative federalism combining federal aid with

5 The burden is uncertsin because indigents who are disqualified
from categorical assistance by residence requirements are net left
wholly without assistance. All of the appellees in thesé cases found
alternative sources of assistance after their disqualification.

SHAPIRO v. THOMPSON. 51
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enhanced state participation would result in an incresse
in the scope of welfare programs and level of benefits,
Given the apprehensions of many States that an increase
in benefits without minima! residence requirements would
result in an inability to provide an adequate welfare
system, Congress deliberately adopted the intermediate
course of a cooperative program. Such a program, Con-
gress believed, would encourage the States to assume

greater welfare responsibilities and would give the States

the necessary financial support for such an undertaking.
Our eases require only that Congress have a rational basis
for finding that a chosen regulatory scheme is necessary
to the furtherance of interstate commerce. See, e. g.,
Katzenbach v. McClung, 379 U. 8. 204 (1964) : Wickard
v, Filburn, 317 U. 8. 111 (1942). Certainly, a congres-
sional finding that residence requirements allowed each
State to concentrate its resources upon new and increased-
programs of rehabilitation ultimately resulting in an
enhanced flow of commerce as the economic condition
of welfare recipients progressively improved is rational
and would justify imposition of residence requirements
under the Commerce Clause. And Congress could have
also determined that residence requirements fostered
personal mobility. An individual no longer dependent

upon welfare would be presented with an unfettered

range of choices so that a decision to migrate could be
made without regard to considerations of possible eco-
nomic dislocation.

Appellees suggest, however, that Congress was not
motivated by rational considerations. Residence re-
quirements are imposed, they insist, for the illegitimate
purpose of keeping poor people from migrating. Not

only does the legislative history point to an opposite

conclusion, but it also must be noted that “[i]nto
the motives which induced members of Congress to
[act] . . . this Court may not enquire.” Arizona v.
California, 283 U. S. 423, 455 (1931). We do not at-
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tribute an impermissible purpose to Congress if the
result would be to strike down an otherwise valid
statute. United Stales v. O'Brien, 391 U. S, 367, 383
(1968); McCray v. United States, 195 U. S. 27, 56 (1804),
Since the congressional decision is rational and the re-’
striction on travel insubstantial, I conclude that residence
requirements can be imposed by Congress as an exercise
of its power to control interstate commerce consmtent
with the constitutionally guaranteed right to travel,
Without an attempt to determine whether any of
. Congress' enumerated powers would sustain residence
requirements, the Court holds that congressionally im-
posed requirements violate the -Due Process Clause of
the Fifth Amendment. It thus suggests that, even if
residence requirements would be & permissible exercise
of the commerce power, they are “so unjustifiable as to
be violative of due process.” Ante, at 642. While the
reasons for this conciusion are not fully explained, the
Court apparently believes that, in the words of Bolling
v. Sharpe, 347 U. S. 497, 500 (1954), residence require-.
_ ments constitute “an arbitrary deprivation” of liberty.
If this is the import of the Court’s opinion, then it
seems to have departed from our precedents. We have
long held that there is no requirement of uniformity
when Congress acts pursuant to its commerce power.
Sunshine Anthracite Coal Co. v. Adkins, 310 U. S: 381,
401 (1940); Currin v. Wallace, 306 U.S. 1, 13—!,4 (1939) .
I do not suggest that Congress is. oompletely free when
legislating under one of its enumerated powers to enact
wholly arbitrary classifications, for Bolling v. Sharpe,
supra, and Schneider v. Rusk, 377 U. 8. 163 (1964),

s Some of the cases go g0 far as to intimate that at.Jeast in the
area of taxation Congress is not inhibited by any problems of
classification. See Helvering v. Lerner Stores Corp., 314 U. 8, 463,
468 (1941); Steward Machine Co. v. Davis, 301 U. 8. 548, 584
(1937); LaBelle Iron Works v. United States, 256 U. 8, 377, 392

{1921).
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counsel otherwise. Neither of these cases, however, is

authority for invalidation of congressionally imposed

residence requirements. - -The classification in Bolling re-
quired racia}. segregation in the public, schools of the

- District of Columbia and waa thus based upon. criteria

which we; subject to the most rigid aemtmy Loving v.
Virginia, 388 U; S, 1, 11 (1967).. Schneider mvolved an
attempt to dmtmgumh between, nmva-bom and natu-

ralised citizens solely for adxmnmtrsbwe convenience. -
By authorizing residence reqmrementa t‘ongress sctednot
_ to, facilitate an administrative, funetion but to further
its .conviction. that.an -impediment, .to the ‘commercial

life of this Nation would be removed. by a program of

- cooperstive federalism, combining federal contributions

with enhanced state benefits. Congress, not the courts,
is charged with determining the preper prescription for
a national illness; . I cannot say that Congress is power-
less to decide that residence requirements would promote
this penmsmble goal and therefore must conclude that

such, requirements cannot be termed a.rbltrary.,,, ,
" The Court, after interpreting the legislative history in"
such a manner that the constitutionality of § 402 (b)

is not at issue, gratuitously adds that § 402 (b) is uncon-
stitutional, This method of approaching constitutional

questions .is gharply in contrast with .the Court's
appmwh in Street.v. New York, ante, at 585-500. While_
in Street the Court strains to avoid the erucial constitu- -

tional question, here it summanly treats the constitution-
ality of a major provision of the Soecial Security Act
when, given the Court’s interpretation of the legislative
materials, that provision is not . at issue. Assuming
that the constitutionality of § 402 (b) is properly treated
by the Court, the cryptic footnote in Katzenbach v.
Morgan, 384 U. S, 641, 651-652, n. 10 (1966), does not
support its conclugion, Footnote 10 indicates that Con-

gress is without power to undercut the equal-protection-

guarantee of racial equality in the guise of implementing
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the Fourteenth Amendment. 1 do not mean to suggest
otherwise. However, I do not understand this footnote
to operate as & limitation upon Congress' power o fpnher
the flow of inierstate commerce by reasonable regidence
requirements. Although the Court dismisses §:102 (b)
with the remark that Congress cannot authorize the
States to violate equal protection, I believe that the
dispositive issue is whether under it_s commerce power
Congress can impose residence requzreme‘rgt.s.. o

_ Nor can I understand the Court’s implication, ante,
at 638, n. 21, that other state residence rgquirements
such as those employed in delermining eligibll'lty to vote
do not present constitutional questions. Despite the.fact
that in Drueding v. Devlin, 380 U. Q. 125 (1965), we
affirmed an appeal from a three-judge District Qourt
after the District Court had rejected a constit:utlona.l
challenge to Maryland's one-year residence requirement
for presidential elections, the rationale en_lployed by t!le
Court in these appeals would seem to require the oppos.lpe
conclusion. If a State would violate equal protection
by denying welfare benefits to those who have recently
moved interstate, then it would appear to i:ol_low that
equal protection would also be denied by depriving those
who have recently moved interstate of the fupdmnental
right to vote. There is nothing in the opinion of.t.he
Court to explain this dichotomy. In any e\fent,»mnqe
the constitutionality of a state resideqce rgquu'ement.as
applied to a presidential election is raised in & case now
pending, Hall v. Beals, No. 9580, 1968lTe.rr'n, I would
await that case for a resolution of the validity of state
voting residence requirements.

IIT.

The era is long past when this Court.. under the
rubric of due process has reviewed the wisdom .of a
congressional decision that interstate commerce will be
fostered by the enactment of certain regulations. Com-

.
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pare Adking v, Children's Hospital, 261 U. S, 525 (1923),
with United Slales v. Derby, 312 U. 8. 100 (1941).
Speaking for the Court in Helvering v. Davis, 301 U. S,
819, 644 (1937), Mr. Justice Cardozo ssid of another
gection of the Social Security Act:

“Whether wisdom or unwisdom resides in the
scheme of benefits set forth . . . iB8 not for us to
say. The answer to such inquirtes must come from
Congress, not the courts. Our concern here, as
often, is with power, not with wisdom.”

I am convinced that Congress does have power to enact
residence requirements of reasonable duration or to
suthorize the States to do so and that it has exercised
this power.

The Court’s decision reveals only the top of the ice-
berg. Lurking beneath are the multitude of situations
in which States have imposed residence requirements
including eligibility to vote, to engage in certain pro-
fessions or occupations or to attend a state-supported’

university. Although the Court takes pains to avoid -

acknowledging the ramifieations of its decision, ite imphi.
cations cannot be ignored. I dissent. '

Mg, JusTrce HARLAN, dissenting, :

The Court today holds unconstitution'zl Connecticut,
Pennsylvania, and District of Columbia statutes which
restrict certain kinds of welfare benefits to persons who
have lived within the jurisdiction for at least one year
immediately preceding their applications. The Court has
sccomplished this result by an expansion of the compara-
tively new constitutional doctrine that some state statutes
will be deemed to deny equal protection of the laws un-
less justified by a “compelling” governmental interest,
and by holding that the Fifth Amendment’s Due Process
Clause imposes a similar limitation on federa! enactments.
Having decided that the “compelling interest” principle
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is applicable, the Court then finds that the governmental
interests here asserted are sither wholly impermissible
or are not “compelling.”  For reasons which follow, I dis-

agree both with the Court’s result and with its reasoning,

I

These three cases present two separate but related
questions for decision. The first, arising from the Dis-
trict of Columbia appeal, is whether Congress may con-
dition the right to receive Aid to Families with Dependent
Children (AFDC) -and Aid to the Permanently and
Totally Disabled in the District of Columbia upon the
recipient’s having resided in the District fpr the preceding
year.! The second, presented in the Pennsylvania and
Connecticut appeals, is whether a State may, with the
approval of Congress, impose the same conditions with

10f the District of Columbis appellees, all sought AFDC asgist~
ance except appellee Barley, who asked for Aid to the Permsnently
and Totally Disabled. In 42 U. 8. C. § 602 (b), Congress has author-
ized “States” (including the District of Columbia, see 42 U. 8. C,
§1301 (a){1)) to require up to one year’s immediately prior resi-
dence as a condition of eligibllity for AFDC sascistance. See
n. 16, infra. In 42 U. 8. C. §§1352 (b)(1) and 1382 (b)(2), Con-
gress has permitied “States” to eondition disability paymeénts upon
the applicant’s baving resided in the State for up to five of the
preceding nine years. However, D. C. Code § 3-203 prescribes a one-
year residence requirement for both types of assistance, so the ques-
tion of the constitutionality of a longer required residence period
i not before us.

Appellee Barler also challenged in the District Court the consti-
tutionslity of a District of Columbia regulation which provided
that time speat in a District of Columbia institution as a public
charge did not count as residence for purposes of welfare eligibility.
The District Court held that the regulation must fall for the same
reasons as the vesidence statute itseli. Since I believe that the
District Court erred in striking down the statute, and since the iesue
of the regulation’s constitutionality has been argued in this Court
only in passing, I would remand appellee Barley’s cause for further
consideration of that question.

SHAPIRO v. THOMPSON. a57
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respect to eligibility for AFDC assistance.? In each in-
stance, the welfare residence requirements are alleged to
be unconstitutional on two grounds: first, because they
impose an undue burden upon the constitutional right of
welfare applicants to travel interstate; second, becsuse
they deny to persons who have récently moved interstate
and would otherwise be eligible for welfare assistance the
equal protection of the laws assured by the Fourteenth
Amendment (in the state cases) or the analogous protec-
tion afforded by the Fifth Amendment (in the District of
Columbia case). Since the Court basically relies upon
the equal protection ground, I shall discuss it first,

2] do not believe that the Pennsytvamia appeal presents the addi-
tional question of the validity of a residence condition for a purely
state-financed and state-authorized public assistance program. The
Pennsylvania welfare eligibility provision, Pa. Stat, Ane. Tit. 62,
§ 432 (1988), states: . )

“Except a8 hereinafter otherwise provided . . . @' needy persons of
the clmldeﬁned in clauses (1) and (2) of this section shall be
eligible for asistance: ,

_ “(1) Persons for whose assistance Federal financiai pﬁticipatiot\
18 aviilable to the Commonwealth as . . . aid t0 families with de-

pendent children, . . . and which assistance i not prechided by -
-other provisions of law. . pre . by

“{2) Other persons who are citizens of the United Stat..es e

) Assisiance may be granted only to or in .be}ialf'hf a person
residing in Pennsylvania who (i) has resided therein for at least

one year immediately preceding the daté of application . . . 7
As I understand it, this statute initially divides Penngylvania welfare

applicants into two classes: (1) persons for whom federa! finaneial -

assigtance is available and not precluded by other provisions of
federa.l lew (if state law, including the residence requirement, were
iutended, the “Except as hereinafter otherwise provided” provise
at the beginning of the entire section wonld be surplusage) ;
(2) other persons who are citizens. The residence ‘requirement
applies to both classes. However, since all of the Pennsylvania
ppellem clearly fall into the first or federally assisted clas:, there
18 no need to consider whether residence conditions may constifu-

tiopal]y be imposed with respect to the second or purely state- '

asmsted class.
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I1.

In upholding the equal protection argument,’ the
Court has applied an equal protection doctrine of rela-
tively recent vintage: the rule that statutory clssaifica-
tions which either are based upon certain “suspect” c7i-
teria or affect “fundamental rights” will be held to deny

equal protection unless justified by a “compelling” gov-

‘ernmental interest. See ante, at 627, 634, 638.

The “compelling interest” doctrine, which today is
articulated more explicitly than ever before, constitutes
an incressingly significant exception to the long-
established rule that a statute does.not deny equal protec-
tion if it is rationally related to a legitimate governmental
objective.! The “compelling interest” doctrine has two
beanches. The branch which requires that classifica-
tions based upon “suspect” criteria be supported by a

. compelling interest apparently had its genesis in cases

involving racial classifications, which have, at least ‘since
Korematsu v. United States, 323 U. 8. 214, 216 (1944),
been regarded as inherently “suspect.”® The criterion of
“wealth” apparently was added to the list of ‘s !
as an alternative justification for the rationale in Harper

* Tn characterizing this argument as one based on an alleged denial
of equal protection of the laws, I do not mean to disregard the fact
that this contention is applicable in the District of Columbia anly
through the ferms of the Due Process Clause of the Fifth Amend-
ment. Nor do [ mesn to suggest that these two constitutional
phrases ate “slways interchangeable,” see Bolling v. Sharpe, U7 U.8.
497, 499 (1054). In the eircumstances of this cae, I do not beheve
myself obliged to explore whether there may be any differences in
the scope of the protection afforded by the two provisions. :

4See, ¢. §., Rapid Transit Corp. v. City of New York, 303 U. 8.
573, 578 (1938). See also infra, at 662. .

s8ee Loving V. Virginia, 358 U. 8. 1, 11 (1987); cf. Belling v.
Shorpe, 347 U. 8. 497, 499 (1954). See also Hirabayashi v. United
States, 220 U. S. 81, 100 (1943); Yick Wo v. Hophins, 118 U. 8.
U. 8. 356 (1886).
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v. Virginia Bd. of Elections, 383 U. S. 683, 668 (1966),
in which Virginia’s poll tax was struck down. The cri-
terion of political allegiance may have been added in
Williams v. Rhodes, 393 U. 8. 23 {1968).* Today the
list apparently has been further enlarged to include
clasgifications based upon recent interstate movement,
and perhaps those based upon the exercise of any consti-
tutional right, for the Court states, ante, at 634: .
“The waiting-period provision denies welfare ben-
efits to otherwise eligible applicants solely because
they have recently moved into the jurisdiction. But
in moving . . . appellees were exercising a constitu-
tional right, and any classification which.serves to
_ penalize the exereise of that right, unless shown to

be necessary to promote a compelling governmental
interest, is unconstitutional,”

I think that this braneh of the “compelling interest” -

doctrine is sound when applied to racial classifications,
for historically the Equal Protection Clause was largely a
product of the desire to eradicate legal distinctions

founded upon race. However, I believe that the more
recent extensions have been unwise. For the reasons .

stated in my dissenting opinion in Harper v. Virginia Bd.

of Elections, supra, at 680, 683686, I do not consider
wealth a “suspect” statutory criterion. And when, as ~ .
in Williams v. Rhodes, supra, and the present case, 8
classification is based upon the exereise of rights gitaran- -~ -
teed against state infringgment by the Federal Consti- -

tution, then there is no need for any resort to the Equal
Protection Clause; in such instances, this Court may prop-

erly and straightforwardly invalidate any undie burden

upon those rights under the Fourteenth Amendment’s
Due Process Clause. See, e. g., my separate opinion in

Willigms v. Rhodes, supra, at 41.

8 See n. 9, infra.
7 8ee n. 9, infra.
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The second branch of the “compelling interest” prin-
ciple is even more troublesome. For it has been held
that a statutory classification is subject to the “compelling
intereat” teat if the result of the clasification may be to
affect a “fundamental right,” regardless of the basis of
the classification. This rule was foreshadowed in Skinner
v. Oklahoma; 316 U. S. 535, 541 (1942), in which an
Oklahoma statute providing for compulsory steriliza-
tion of “habitual criminals” was held subject to “strict

serutiny” mainly because it affected “one of the basic

civil rights.” After a long hiatus, the principle re-

emerged in Reynolds v.. Sims, 377 U. 8. 533, 561-562

(1964), in which state apportionment statiutes were sub-
jected to an unusually stringent test because “any alleged
infringement of the right of citizens to vote must be
carefully and meticulously scrutinized.” Id., at 562,
The rule appeared again in Carrington v. Rash, 380 U. 8.
89, 96 (1965), in which, as I now see that case,! the
Court applied an abnormally severe équal protection
standard to a Texas statute denying certain servicemen
the right to vote, without indicating that the statutory
distinction between servicemen and civilians was- gen-
erally “suspect.” This branch of the doctrine was also
an alternaté ground in Harper v. Virginia Bd. of Elec-
tions, supra, see 383 U. S, at 670, and apparently was a
basis of the holding in Williems v. Rhodes, supra® It

8T recognize that in my dissenting opinion in Herper v. Virginia
Bd. of Elections, supra, at €683, I characterized the test applied in
Carrington ag “the traditional equal protection standard,” I am
now satisfied that this wae too generous a reading of the Court’s
opinion. :
® Anslysis is complicated when the statutory classifieation is
" grounded upon the exercise of & “fundamental” right. For then the
statute may come within. the first branch of the “compelling interest”
doctrine because exercise of the right is deemed a “suspect” criterion
and also within the second because the statute i3 eonsidered to affect
the right by deterring its exercise. Williams v. Rhodes, supra, is such
a case insofar a3 the statutes mvolved both inhibited exercise of the

SHAPIRQO v. THOMPSON. 861
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has reappeared today in the Court's cryptic suggestion,

ante, at 627, that the “compelling interest” test is appli-
cable merely because the resuit of the classification may
be to deny the appellees “food, shelter, and other neces-
gities of life,” as well a3 in the Court's statement, ante,
at 638, that “[s]ince the classification here touches on
the fundamental right of interstate movement, its consti-
tutionality must be judged by the stricter standard of
whether it promotes a compelling state interest.” ™

I think this branch of the “compelling interest” doe-
trine particularly unfortunate and unnecessary. It isun-
fortunate because it creates an exception which threatens
to swallow the standard equal protection rule. Virtually
every state statute affects important rights. This Court

‘has repeatedly held, for example, that' the traditional

equal protection standard is applicable to statutory
classifications affecting such fundamental matters as
the right to pursue a particular occuiktion,!” the right
to receive greater or smaller wages'® or to work mare
or less hours® and the right to inherit property.’
Rights such as these are in prineiple indistinguishable
from those involved here, and to extend the “com-
pelling interest” rule to all cases in which such. rights
are affected would go Tﬁr toward making this Court
a “super-legislature,” is branch of the doctrine is also
unnecessary. When the right affected is one assured by

'right of political association and drew distinctions based upon the

way the right waa exercised. The present case is. another instance,
insofar as welfare residence statutes both deter interstate movement
and distinguish amohg welfare applicants on the basis of such move-
ment. Consequently, T have not dttempted to specify the branch of
the doctrine upon which these decigions rest,

10 8ee n. 9, supra. :

*1 See, 2, g, Williamion v. Lee Optical Co., 348 U. 8. 483 (1955);

Kotch v. Board of River Pilot Comm'rs, 330 U. 8. 552 (1947).
12 Qee, ¢. ., Bunting v. Oregon, 243 U. 8. 426 (1917).
1 See, ¢. g, Miller v. Wilson, 236 U. 8. 373 {1915).
" 4 Qee, ¢ g., Ferry v. Spokene, P. & 8. R. Co,, 258 U. 8. 314 (1922).
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the Federal Constitution, any infringement ean be dealt
with under the Due Process Clause. Rut when s statute
affects only matters not mentioned in the Federal Con-
stitution and is not arbitrary or irrational, I must reit~
erate that [ know of nothing which entitles this Court
to pick out particular human activities, characterize them
a8 “fundamental,” and give them added protection under
an unusually stringent equal protection test.

I shall consider in the next section whether welfare
residence requirements deny due process by unduly bur-
dening the right of interstate travel. If the issue i
regarded purely as one of equal protection, then, for the
reasons just set forth, this nonracial classification should
be judged by ordinary equal protection standards. The
applicsble criteria are familiar and well established. A
legislative measure will be found to deny equal protec-
tion orly if “it is without any reasonable basis and there-
fore is purely atbitrary,” Lindsley v. Natural Carbonic
Gas Co., 220 U. S. 61, 78 (1911). It is not enough that
the measure results incidentally “in some inequality,”
or that it is not drawn “with mathematical nicety,”
ibnd.; the statutory classification must instead cause
“different treatments . . . so disparate, relative to the
difference in classification, as to be wholly arbitrary.”
Walters v. City of St. Louis, 347 U. S. 231, 237 (1954).
Similarly, this Court has stated that where, as here, the
issue concerns the authority of Congress to withhold
““a noncontractual benefit under a social welfare pro-
gram . . ., the Due Process Clause [of the Fifth Amend-
ment] can be thought to interpose a bar only if the
statute manifests a patently arbitrary classification,
utterly lacking in rational justification.” Flemming v.
Nestor, 363 U. S. 603, 611 (1960).

For reasons hereafter set forth, see infra, at 672-677,
& legislature might rationally find that the imposition
of & welfare residence requirement would aid in the
accomplishment of at least four valid governmental ob-

SHAPIRO v. THOMPSON, - 663
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jectives. It might also find that regidence requirements
have advontages not shared by other methods of achiev-
ing the eame gorls. In light of this undenisble relation
of residence requirements to valid kegiglative aims, it can-

not bs mid that the requirements are “arbitrary” or .

“lacking in rational justification.” Hence, I can find no
objection to these residence requirements under the
Equal Protection Clause of the Fourteenth Amendment
or under the analogous standard embodied in the Due
Process Clause: of the Fifth Amendment. .-~ .
I m. S

The next issue, which I think requires fuller analysis
than that deemed necessary by the Court under its equal
protection rationale, is whether a one-year welfare resi-
dence requirement amounts to an undue burden upon the
right of interstate travel. Four considerations are rele-
vant: First, what is the constitutional source and nature
of the right to travel which is relied upon? Second,

what is the extent of the interference with that right?

Third, what governmental interests are gerved by welfare

. residence requirements? Fourth, how should the bg_l-" |

ance of the competing considerations be struck? .

The initial problem is to identify the source of the
right to travel asserted by the appellees. Congress .
enacted the welfare residence requirement in the District -
of Columbia, so the right to travel which is invoked in

that case must be enforceable against congressional action,

The residence requiremeénts challenged in the Pennsyl- -

vania and Connecticut appeals were authorized by Con-
gress in 42 U. 8. C. §602 (b), so the .right to travel
relied upon in those eases must be enforceable against

the States even though they have acted with congressional

approval.

In my view, it is playing ducks and drakes with the -

statute to argue, as the Court does, ante, at 639-841, that'

Congress did not mean to approve these state residence
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requirements. In 42 U. 8, C. §602 (b), quoted more
fully, ante, at 638-639, Congress directed that:

“{t]he Secretary shall approve any [state asgistance]
plan which {fulfills the conditions specified in sub-
section {a) of this section, except that he shall not
approve any plan which imposes as a condition of
eligibility for [AFDC aid] a residence requirement
[equal to or greater than one year).”

I think that by any fair reading this sectlon ‘Toust be
regarded as conferring congressional approval upon any
plan containing a residence requirement of up to one
year. '

If any reinforcement is needed for taking this statutory
language a: face value, the overall scheme of the AFDC
program and the context in which it was enacted suggest
strong reasons why Congress would have wished to
approve limited state residence requirements. Congress
determined to enlist state assistance in financing the
AFDC program, and to administer the program primarily
through the States. A previous Congress had already
enacted a one-year residence requirement with respect
to aid for dependent children in- the District of Colum-
bia.'* In these circimstances, I think it only sensible to
conclude that in allowing the States to impose limited
residence conditions despite -their possible impact on
persons who wished to move interstate,® Congress was
motivated by a desire to encourage state participstion in

13 a0 44 Stat. 758, § 1.

18 The arguments for and against welfare residence requirements,
ineluding their impact on indigent migrants, were fully aired in
congressional committee hearings. See,'e. g., Hearings on H, R. 4120
before the House Committee on Ways and Means, 74th Cong., 1et
Sess., 831-832, 861-87! (1935); Hearings on 8. 1130 before the
Senate Committee on Finanee, 74th Cong., 1st Sess., 522-540, 643,
656 (1935).
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the AFDC program," as well a8 by a feeling that the
States chould at least be permitted to impose residence
requirements es strict as that already authorized for

the Distriet of Columbia. Congresa therefore had a.

genuine federal purpose in allowing the States to use
reaidence tests. And [ fully agree with THE CHIEF
JusTicE that this purpose would render § 602 (b) a per-
missible exercise of Congreéss’ power under the Commerce
Clause, unless Congress were prohibited from acting by
another provision of the Constitution. , -

Nor do I find it credible that Congress intended to re-
frain from expressing approval of state residence require-
ments because of doubts about their constitutionality
or their compatibility with the Act’s beneficent pur-
poses. With respect to constitutionality, a similar resi-
dence requirement was already in effect for the District of
Columbia, and the burdens upon travel which might be
caused by such requirements must, even in 1935, have

been regarded as within the competence of Congress under -

ita commerce power. If Congress had thought residence
requirements entirely incompatible with the aims of the

Act, it could simply have provided that state sssistance
plans containing such requirements should mnot be ap-
proved at all, rather than having limited approval to plans -

containing residence requirements of less than one year.

Moreover, when Congress in 1044 revised the AFDC .
program in the Distriet of Columbia to conform with the - :
standards of the Act, it chose to condition eligibility = - -

upon one year'’s residence,*® thus strongly indicating that

¥*1 am not at all persuaded by the Court's amt that Con-

gress’ sole purpose was to compel “ [1]iberality of residence require-
ment,’ " See ante, at 640. If that was the only objective, it could
have been more effectively accomplished by’ specifying that to

qualify for approval under the Act a state mssistance plan must .

contain no residence requirement.

188ee Act to provide nid te dependent children in the Dmtnc‘b -
of Columbia § 3, 58 Stat. 277 (1944). In 1962, this Act was repealed -
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it doubted neither the constitutionality of such a pro-
vigion nor its consistency with the Act's purposes.'®

_Opinions of this Court and of individual Justices have
suggested four provisions of the Constilution as possible
sources of & right to travel enforceable against the fed-
eral or state governments: the Commerce Clause; * the
Privileges and Immunities Clause of Art, IV, §2; the
Privileges and Immunities Clause of the Fourtéenth
Amendment; ** and the Due Process Clause of the Fifth
Amendment.*® The Commerce Clause can be of no assist-
ance to these appellees, since that clause granis plenary
power to Congress** and Congress either enacted or ap-
proved all of the residence requirements here challenged.
The Privileges and Immunities Clause of Art. 1V, §2,* is
irrelevant, for it appears settled that this clause neither
limits federal power nor prevents a State from distin-
guishing among its own citizens, but simply “prevents a
State from discriminating against eitizens of other States
in favor of its own.” Hague v. C10, 307 U. 8. 496, 511
(1939) (opinion of Roberts, J.); see Slaughter-House
Cases, 16 Wall. 36, 77 (1873). Since Congress enacted
the District of Columbia residence statute, and since the
Pennsylvania and Connecticut appellees were residents

and replaced by D. C. Code §3-203, the provision now being
challenged. See 76 Stat. 914.

1 Cf. gnte, at 639-641 and nn. 2425,

10 8ee, e. 9., Edwards v. California, 314 U. 8. 160 (1941); the
Passenger Ceses, 7 How. 283 (1849).

" 1 @eg, e. g., Corfield v. Coryell, 6 F. Cas, 548 (No. 3230) (1825)
(Mr. Justice Washington).

22 8ee, . g., Edwards v. California, 314 U. 8. 160, 177, 181 (1941)
(Dovoras and Jackson, JJ, coneurring); Twining v. New Jersey,
211 U.8.78,97 (1008} (dictum). T

*35ce, €. g, Kent v. Dulles, 357 U. 8. 116, 125-127 (1958);
Aptheker v. Secretary of State, 378 U. 8. 500, 505-506 (1964).

4 See, ¢. ¢, Prudential Ins. Co. v. Benjamin, 328 U. 8. 408, 423
(1946). See also Maryland v. Wirtz, 392 U. 8. 183, 193-199 (1968).
#54The Citizens of each State shall be entitled to all Privileg

and Immunities of Citizens in the severnl Statess” :
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and therefore citizens of those States when they sought
welfare, the clause can have no opplication in any of
these canes,

The Privileges and Immunities Clause of the Four-

teenth Amendment provides that: “No State shall make
or enforce any law which shall sbridge the privileges or
immunities of citizens of the United States.”* It is evi~
dent that this clause cannot be applicable in the District
of Columbia appeal, since it is limited in terms to in-
stances of state action. In the Pennsylvania and Con-
necticit cases, the respective States did impose and
enforce the residence requirements. However, Congress
approved these requirements in 42 U. S, C. §602 (b).
The fact of congressional approval, together with this
Court's past statements about the nature of the Four-
teenth Amendment Privileges and Immunities Clause,
leads me to believe that the clause affords no additional
help to these appellees, and that the decisive issue is
whether Congress itself may impose such requirements.
The view of the Privileges and Immunities Clause which
has most often been adopted by the Court and by indi-
vidual Justices is that it extends only to those “privileges
and immunities” which “arise or grow out of the rela-

tionship of United States citizens to the national gov--

ernment.” Hague v. CI0, 307 U. S. 496, 520 (1939)

-(opinion of Stone, J.).* On the authority of Crandall -
v. Nevada, 6 Wall. 35 (1868), those privileges and im- -

munities have repeatedly been said to include the right

to travel from State to State,” presumably for the reason

assigned in Crandall: that state restrictions on travel

% 8ep ‘Slaughter-House Cases, 16 Wall. 38, 79 (1873); In re
Kemmler, 136 U. 8, 438, 448 (1890); McPherion v. Blacker, 148
U. 8. 1, 38 (1892); Qiozza v. Tiernan, 148 U. 8. 657, 661 (1893);

Duncan v, Missouri, 152 U, 8. 377, 382 (1894); Twinirg v. New

Jersey, 211 U. 8. 78, 97-98 (1908).

2 See, ¢. g., Slaughter-House Caies, supra, at 79; Twining v. New

Jersey, supra, at 97.
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might interfere with intercourse between the Federsl
Government and its citizens® This kind of objection
to state welfare residence requirements would seem neces-
carily to vanish in the face of congresaionsl authorization,
for except in those instances. when its suthority is lim-
ited by & constitutional provision binding upon it (as the
Fourteenth Amendment is not), Congress has full power
to define the relationship between citizens and the
Federal Government.

Some Justices, notably the dissenters in the Slaughter-
House Cases, 16 Wall. 36, 83, 111, 124 (1873) (Eield,
Bradley, and Swayne, JJ., dissenting), and the eoncurring
Justices in Edwards v. California, 314 U. 8. 160, 177, 181
(1941) (Doucras and Jackson, JJ., concurring), have
gone further and intimated that the Fourteenth Amend-
ment right to travel interstale is a concomitant of federal
citizenship which stems from sources even.more basic
than the need to protect citizens in their relations with
the. Federal Government. The Slaughter-House dis-
senters suggested that the privileges and immunities of
national ecitizenship, including freedom to travel, were
those natural rights “which of right belong to the citizens
of all free governments,” 16 Wall, at 98 (Field, J.).
However, since such rights are “the rights of citizens of
any free government,” id., at-114 (Bradley, J.), it would

- appear that they must be immune from national as well
‘ag state sbridgment. To the extent that they may be
validly limited by Congress, there would seem to be no
reason why they may not be similarly abridged by States
acting with congressional approval.

‘The concurring Justices in Edwards laid emphasis not

upon natural rights but upon a generalized concern for -

_ the functioning of the federal system, stressing that to

2 The Crandoll Court stressed the “right” of a citizen to come
to the nationzl capital, to have access to federal officials, and to
travel to seaports. See 6 Wall,, at 44. Of course, Crondall was
decided before the enactment of the Fourteenth Amendment.

SHAPIRO v. THOMPSON. 669
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allow a State to curtail “the rights of national citizenship
would be fo contravene every conception of nationak
unity,” 314 U. 8, at 18! (Dotcras, J.), and that “[i}f
national citizenship means less than [the right to move
interstate] it means nothing.” /d., at 183 (Jackson, J.).
However, even under this rationale the clause- would

appear to oppose no obstacle to congressional delineation -

of the rights of national citizenship, insofar as Congress
may do so without infringing other provisions of the
Constitution. Mr. Justice Jackson explicitly recognized
in Edwards that: “The right of the citizen ‘to migrate
from state to state . . . [is) subject to all constitutional
limitations imposed by the federal government,” id., at
184. And nothing in the nature of federalism would
seem to prevent Congress from authorizing the States to
do what Congress might validly do itself. Indeed, this
Court has held, for example, that Congress may empower
the States to undertake regulations of commerce which.
would otherwise be prohibited by the negative implica~
tions of the Commerce Clause. See Prudential Ins. Co.
v. Benjamin, 328 U. S. 408 (1946). Hence, as has

. already been suggested, the decisive question is whether
Congress may legitimately enact- welfare residence re- -
quirements, and the Fourteenth Amendment Privileges
and Immunities Clause adds no extra force to the appel- .

lees’ attack on the requirements:
The last possible source of a right to travel is one which
does operate against the Federal Government: the Due

Process Clause of the Fifth Amendment.”® It is now _éet- B

* Professor Chafee has suggested that the Due Process Clause * -
of the Fourteenth. Amendment mey similarly protect the right to

travel against state interference. See Z. Cliafee, Three Human
Rights in the Constitution of 1757, p. 192 (1956). However, that
clause surely provides no greater protection against the States than
does the Fifth Amoendment clause against the Federal Government;
8o the decisive question still s whether Congress may enact a resi-
dence requirement.
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{led that freedom to travel is an element of the “liberty”
cocured by that clause. In Kent v. Dulles, 357 U.S. 116,
125-126 (1958}, the Court said:

“The right to travel is o part of the ‘liberty’ of
which the citizen cannot be deprived without due
process of law under the Fifth Amendment. . ‘e
Freedom of movement across frontiers . . ., an.d in-
side frontiers as well, was & part of our heritage. . ..”

The Court echoed these remarks in Aptheker v. Secretary
of State, 378 U. 8. 500, 505-506 (1964), and added:

“Gince this case involves 8 personal liberty pro-
tected by the Bill of Rights, we believe th:!:t the
proper approach to legislation eustailing that liberty
must be that adopted by this Court in NAACP v.
Button, 371 U. S. 415, and Thornhill v. Alaba:ma,
310 U. S. 88. . . . [Slince freedom of travel is &
constitutional liberty closely related to rights of
free speech and association, we believe that appel-
lants . . - should not be required to assume the
burden of demonstrating that Congress could not
have written a statute constitutionally prohibiting
their travel” Id., at 518-517.

However, in Zemel v. Rusk, 381 U. S. 1 (1985), thel-‘irst
Amendment cast of the Aptheker opinion was explained
as having stemmed from the fact that Aptheler was for-
bidden to travel because of “expression or association on

his part,” id., at 16. The Court noted that Zemel was

“not being forced to choose between membership .in an
organization and freedom to travel,” ibid., and. held that
the mere circumstance that Zemel's proposed journey to
Cuba might be used to collect information'of political
and social significance was not enough to bring t}_ge case
within the ¥irst Amendment category.

Finally, in United States v. Guest, 383 U. S, 745 (1966),

the Court agsin had oceasion to consider the right of

SHAPIRO v. THOMPSON. 671
618 Harran, J, dissenting.

interstate travel. Without specifying the source of that
right, the Court said:

“The constitutional right to travel from one State
to ancther , . . occupies a pogition fundamentsal fo
the concept of our Federal Union. It is & right that
has been firmly established and repeatedly recog-
nized. . . . [The] right finds no explicit mention
in the Constitution. The reason, it has been sug-
gested, is that a right so elementary was conceived
from the beginning to be a necessary concomitant
of the stronger Union the Constitution created. In
any event, freedom to travel throughout the United
States has long been recognized as a basic right
under the Constitution,” [Id,, at 757-758. (Foot-
notes omitted.)

I therefore conclude that the night to travel interstate
is & “fundamentsl” right which, for present purposes,

ghould be regarded as having its source in the Due.

Process Clause of the Fifth Amendment.
The next. questions are: (1) To what extent does a
one-year residence condition upon welfare eligibility:

interfere with this right to travel?; and (2) What are * - " -
the governmental interests supporting such a eondition? - . -
The eonsequence of the residence requirements is that'

persons who contemplate interstate changes of residence, = -
and who believe that they otherwise would qualify for . -

welfare payments, must take into account the fact that

such assistance will not be available for a year after -
arrival. The number or proportion of persons who are. -
actually deterred from changing residence by the exist-

ence of these provisions is unknown. If one accepts

evidence put forward by the appellees, to the effect -

*¢ Eee Brief for Appellees in No. 33, pp. 49-51 and n. 70; Brief
for Appellees in No. 34, p. 24, n. 11; Supplemental Brier for Appel-
lees on Reargument 27-30. .
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that there would be only a minuscule increase in the
number of welfare applicants were existing regidence
requirements to be done away with, it follows that the
requirements do not deter on appreciable number of
persons from moving interstate.

Against this indirect impsact on the right to travel
must be set the interests of the States, and of Congress
with respect to the District of Columbia, in imposing
residence conditions. There appear to be four such in-
terests. First, it is evident that a primary concern of
Congress and the Pennsylvania and Connecticut Legis-
latures was to deny welfare benefits to persons who
moved into the jurisdiction primarily in order to collect
those benefits.* This seems to me an entirely legitimate
objective. A legislature is certainly not obliged to fur-
nish welfare assistaace to every inhabitant of the juris-
diction, and it is entirely rational to deny benefits to those
who enter primarily in order to receive them, since this
will make more funds available for those whom the legis-
lature deems more waorthy of subsidy.* -

31 For Congress, see, ¢. g, Problems of Hungry Children in the
District of Columbia, Hearings before the Subcommittee on Public
Health, Education, Welfare, and Safety of the Senate Committee
on the District of Columbia, 85th Cong., lst Sess. For Conneet-
icut, see Connecticut General Assembly, 1966 Feb, Spec. Sess.,
House of Representatives Proceedjngs, Vol. 1L, pt. 7, at 3505. For
Pennsylvania, see Appendix in No. 34, pp. 96a-98a.

32 There i3 support for the view that enforcement of residence

requirements can significantly reduce welfare costs by denying
benefits ta those who come solely to collect them. For example, in
the course of s long article generally critical of residence require-
ments, and after a detailed discussion of the available information,
Professor Harvith has stated: .

“A fair conclusion seems to be that, in at least some states, it

is not unreasonable for the legislature to conclude that a useful
saving in welfare costs may be obtained by residence tests discour-
aging those who would enter the state solely because of its welfare
programs. In New York, for example, a ope per cent saving in

SHAPIRO v. THOMPSON. 873
618 Eaniay, J, dissenting.

A s2cond possible purpose of residence requirements is
the prevention of fraud. A residence requirement pro-
vides an objective and worksble means of determining
thst an spplicant intenda to remain indefinitely within
the jurisdiction. It therefore may aid in eliminating
fraudulent collection of benefits by nonresidents and
persons already receiving assmstance in other States.
There can be no doubt that prevention of fraud is a
valid legislative goal. Third, the requirement of s fixed
period of residence may help in predicting the budgetary
amount which will be needed for public assistance in
the future. While none of the appellant jurisdictions
appears to keep data sufficient to permit the making of
detailed budgetary predictions in consequence of the re-

- quirement,™ it is probable that in the event of a very

large increase or decrease in the number of indigent new-
comers the waiting period would give the legislature time
to make needed adjustments in the welfare laws. Obvi-
ously, this i3 a proper objective. Fourth, the residence
requirements conceivably may have. been predicated

upon a legislative desire to restrict welfare payments
finanded in part by state tax funds to persons who have -:

welfal:e coets would amount to several million dollars.” Harvith, The
Constitutionality of Residence Tests for General and Categorical = .
Aggistance Programs, 54 Cakf. L. Rev. 567, 618 (1966). (Footnotes ' .

omitted.) See also Helvering v. Davis, 301 U, 8. 619, 644 (1937).

For essentially the same reasons, I would upheld the Connecticut = .
welfare regulations which execept from the residence tequirement .
persons who come to Connecticut with a bona fide job offer or with
regources sufficient to support them. for three months. See 1 -

Conn. Welfare Manual, c. II, §§ 219.1-219.2 (1966}. Such perscns
are very unlikely to have entered the State primarily in order to
Teceive welfare benefits,

’.5 For precise prediction to be possible, it would appear that a _
residence requirement must be combined with & procedure for

escertaining the number of indigent persons who enter the jurig-

diction and the proportion of those persons who will remain indigent =

during the residence periad.
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recently made sorme contribution to the State’s economy,
through heving been employed, having paid texes, or
heving spent money in the Stote.  This too would sppaar
to be & legitimate purposa.*

The next question is the decisive one: whether the
governmental interests served by residence requirements
outweigh the burden imposed upon the right to travel.
In my view, a nurber of considerations militate in favor
of constitutionality. First, as just shown, four separate,
legitimate governmental interests are furthered by resi-
dence requirements. Second, the impact of the require-
ments upon the freedom of individuals to travel interstate
ia indirect and, according to evidence put forward by
the appellees themselves, insubstantial. Third, - these
are not cases in which a State or States, acting alone,
have attempted to interfere with the right of citizex.ls
to travel, but one'in which the States have acted within
the terms of a limited authorization by the National Gov-

ernment, and in which Congress itself has laid down a .

like rule for the District of Columbia, Fourth, the leg-
islatures which enacted these statutes have been fully
exposed'to the arguments of the appellees as to why these
residence requirements are unwise, and have rejected

them. This is not, therefore, an instance in which legis--

latures have acted-without mature deliberation:

Fifth, and of longer-range importance, the field of
welfare assistance is one in which there is & widely
recognized need for fresh solutions and consequently
for experimentation. Invalidation of welfare residence

3¢1 do not mean to imply that each of the abeve purposes neces-
sarily was sought by each of the legislatures that adopted durational
residence requirements. In Cobnecticut, for example, the w_e]fare
budget is spparently open-ended, suggesting that this State is not
geriougly concerned with the need for more accurate budgetary
estimates.

SHAPIRO v. THOMPSON. . 675
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requirements might have the unfortunate consequence
of dicoournging the Federsl and State Governments
from establidhing unusually generous welfare programa
in particular areas on sn experimental basis, becausa
of fears that the program would cause an influx of
persons sceking higher welfsre payments. Sixth and
finally, a strong presumption of eanstitutionality attaches
to statutes of the types now before us. Congressional

enactments come to this Court with an extremely heavy

presumption of validity. See, e. g., Broun v. Maryland,
12 Wheat. 419, 436 (1827) ; Insurance Co. v. Glidden Co.,
284 U. 8. 151, 158 (1931); United States v. Butler, 207
U. S. 1,67 (1936) ; United States v. National Dairy Corp.,
372 U. 8. 29, 32 (1963). A similar presumption of con-
stitutionality attaches to state statutes, particularly when,
28 here, a State has acted upon a specific authorization
from Congress. See, e. g., Powell v. Pennsylvania, 127
U. S. 678, 684-685 (1888); United States v. Des Moines
N. & R. Co, 142 U. S. 510, 544-545 (1892).

I do not consider that the factors which have been” .
urged to outweigh these considerations are sufficient to .
render unconstitutional these state and federal enact-
ments. It is said, first, that this Court, in the opinions "
discussed, supra, at 669-871, has acknowledged that the -
right to travel interstate is a “fundamental” freedom. = .
Second, it is contended that the governmental objectives
mentioned above either are ephemera! or could be ae- . -
complished by means which do not impinge as heavily

on the right to travel, and hence that the requirements
are unconstitutional because they “sweep unnecessarily

broadly and thereby invade the area of protected free-
doms.” NAACP v. Alabama; 377 U. S. 288, 307 (1964). -

The appellees claim .that welfare payments could be
denied those who come primarily to collect welfare by

means of less restrictive provisions, such as New York's:
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Welfare Abuses Law; ** that fraud could be prevented by
investigation of individual applicanis or by 8 much
chorter residence period; thst budgetary predictability
18 a remote and speculative goal; and ihat assurance of
investment in tlie community could be obtained by a
shorter residence period or by taking into account prior
intervals of residence in the jurisdiction,

Taking all of these competing considerations into ac-
count, I believe that the balance definitely favors eon-
stitutionality. In reaching that conclusion, I do not
minimize the importance of the right to travel interstate,
However, the impact of residence conditions upen that
right is indirect and apparently quite insubstantial. On
the other hand, the governmental purposes served by the
requirements are legitimate and resl, and the residence
requirements are clearly suited to their accomplishment,
To abolish residence requirements might well discourage
highly worthwhile experimentation in the welfare field.
The statutes come to us clothed with the authority of
Congress and attended by a correspondingly heavy pre-
sumption of constitutionality. Moreover, although the
appellees assert that the same objectives could have been
achieved by less restrictive means, this is an area in which

the judiciary should be especially slow to fetter the judg- .

ment of Congress and of some 46 state legislatures * in
the choice of methods. Residence requirements have

8 That law, N. Y. Soc. Welfare Law § 139-a, requires public
welfare offivials to conduct a detailed investigetion in order to ascer-
tain whether a welfare “applicant came into the state for the purpase
of receiving pubhc assistance or care and accordingly is undeserving
of and ineligible for ascistance . . . .. .

*¢ The figure may be variously caleulated. ‘There was testimony
before the Distriet Court in the Pennsylvania case that 46 States
had some form of residence requirement for welfare assistance.
Appendix in No. 34, pp. %a-93a. [t was stipulated in the Con-
necticut case that in 1965, 40 States had residence requirements for
aid to dependent children. Appendix to Appellant’s Brief in
No. 9, p. 45a. See also ante, at $39-640 znd n. 22.

SHAPIRO v. THOMPSON. 677
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sdvantages, such ag adminigtrative simplicity and relative
certainty, which are not shared by the alternative solu-
tions proposed by the appelleea. In these circumstances,
I cannot fiid that the burden imposed by residence
requirements upon ability to travel outweighs the gov-
ernmental interests in their continued employment. Nor
do I believe that the period of residence required in these
cases—one year—is so excessively long as to justify &
finding of unconstitutionality on that score,

I conclude with the following observations. Today's
decision, it seems to me, reflects to an- unusual degree

- the current notion that this Court possesses a peculiar

wisdom all its own whose capacity to lead this. Nation
out of its present troubles is contained only by the
limits of judicial ingenuity in contriving new consti-
tutional principles to meet each problem as it arises.
For anyone who, like myself, believes that it is an essen-
tial function of this Court to maintain the constitutional
divisions between state and federal authority and among

the three branches of the Federal Government, today’s -
decision is a step in the wrong direction. This resurg-
ence of the expansive view of *“equal protection” carries.
the seeds of more judicial interference with the state and . - -
federal legislative process, much more indeed than does

the judicial application of “due process” according to

traditional concepts (see my dissenting opinion in Duncan -

v. Louisiana, 391 U. S. 145, 171 (1968)), about which

some members of th_is Court have expressed fears as.

to its potentialities for setting us judges “at large””*":
1 consider it particularly unfortunate that this judicial
roadblock to the powers of Congress in this field should .

occur at the very threshold of the current diséussions
regarding the “federalizing” of these aspects of welfare
relief. :

3 Cf. Harper v. Virginia Bd. of Elections, 383 U. 8. 663, 670,
75-680 (Bracx, J., dissenting).
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Office of legislative Affairs
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November 9, 1995

Honorable Newt Gingrich
Speaker

U.S. House of Represcntatives
Washington, D.C. 20515

Dear Mr., Speaker:

This presents the views of the Department of Justice on H.R.
4, the "Pergonal Responsibility Act of 1995," as passed by the
House of Representatives, and the "Work Opportunity Act of 1895,
as passed by the Senate. Roth bills raise many serious welfare
policy concerns. We defer to thc Department of Health and Human
Services in thias area and address below a number of constitutional
and other legal issue=s.

CONSTITUTIONAL, CONCLRNS

1. Denial of Asagistance for Children Born to Unmarried

Minor Mothexrs

Secticon 101 of the House bill, amending section 405 (a) {4) of
the Social Security Act, would exclude from eligibility for cash
benefits wmothers under age 18 and their children born out-of-
wedlock. No cash benefits may be provided until the mothers reach
age 18. Section 101 of the Senate bill, in what would now be
section 406(b) of thé Social Security Act, contains a provigion
that differs from the House version in two respects: denial of
assistance is at the option of the states, rather than mandatory;
and the authorized exclusion appears to extend to all benefits,
rather than only to cash benefits.

We have =sgerious constitutional concerns regarding the
discrimination on the basis of out-of-wedlock birth required or
authorized by these provisiona. On their face, these provisions
distinguish among equally needy children based on the conduct of
those children's parents. The Supreme Court has held already that
for purposes of distributling welfare benefits, “"as indispensable ta
the health and well-being of illegitimate children as to those who
are legitimate," such distinctions violate the Equal Protection
Clause. See New Jerusey Welfare Rights Org. v. Cahill, 411 U.S.
618, 621 (1973) (per curiam). Specifically, the Court in Cahill
reject.ed the means chosen by the slate to advance its interest in
“preserv[ing) and strengthen(ingl family lifcv:
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[Ilmposing dicabilities on the illegitimate child ig
cont.rary to the basic concept of our syslem thal. legal
burdens should bear some relationship to individual
responsibility or wrong-deoing. Obviously, no c¢hild is
responsible for his birth and penalizing the illegitimate
child i an ineffectual--as well as an unjust--way of
deterring the parent.

cahill, 411 U.8. at 620 (quoling Weber v, Aetna Casvalty. & Surety
Co., 406 U.8. 164, 175 (1972); see also Triumble v. Gordon, 430 U.S.
762, 769 {(1977) ("we have expressly considered and rejected the
argment. Lhat a State may attempt to influence the actions of wmen
and women by imposing sanctions on the children born of their
illegitimate relationships"). We think that this reasoning would
likely compel invalidation of the provision in question.

2. Treatment of “"Interstate IYmmigrants®

RBoth the Housc and Sehate bills purport to authorize the
states to discriminate among beneficiaries based on length of in-
state regidence.! Specifically, the bills would allow each state
to provide families that have lived in the state for less than one
year with the level of benefits, if any, Lhe fuamilies would have
received in their prior states of residence.

The Supreme Courl has held that a state imperunissibly
penalizes the right to interstate travel when it denies newcomers
the "same right to vital government bcnefits and privileges . . .
as are enjoyed by other residcnts." Memorial Hosp, v. Maricopa
County, 415 U.S. 250, 261 (1974) (one-year residency requirement
for free nonemergency medical care invalid as penalty on right to
interstate travel); gee also Shapiro v. Thompson, 394 U,S. 618
(1969) (one-year resgidency requirement for welfare benefits; same
result), This is so even if the state actg, as it would here,
pursuant to attempted congressional authorization. See Shapire,
394 U.S. at 641. In a related line of cases, the Supreme Court has
used a different rationale to come to the same conclusion, holding
that distinctions based on length of residence violate the Equal
Protection Clause under rational basis review. See, e.g., Zobel v.
Williams, 457 U.S. S5 (1982) (state lacks rational and permissible
interest in granting incrementally higher o©il revenue dividend
payments to residents of longer duration).

Recent lower courl cases have relied on both these theories to
invalidate laws that, 1like those contemplated by the bill, limit
new state regidents to the level of welfare benefits they received

1 ¢he relevant provision appears in section 101 of both the
House and Senate bills, The House provision would amend section
403 {c) (2) of the Social Security Act; the Senatc provision, scction
403 (b) (2),
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in their prior home states. See Mitchell v. Steffen, 504 N.W.2d
198 (Minn. 1993), cert. denied, 114 8. Ct, 902 (1994); Green v.
Anderson, 811 F, Supp. 516 (E.D. Cal. 1993), aff'd, 26 F.3d 9% (9th
Cir. 1994). The Supreme Court granted ccrtiorari in Greer., but
recently directed vacation of the prior judgmentg in the case on
procedural grounds without reaching the merits. Anderson v. Green,
€63 U.S.L.W. 4162 (U.S. Feb. 22, 1995) (per curiam). Unlzesg and
until the Supreme Court revisits this issue, courts applying this
case law are very likely to hold unconstitutional state laws passed
pursuvant to these provisions of the bills.

3. Limited Eligibility of Certain Naturalized Citizens

Under seclion 502 of the Senate bill, for a period of time
after an individual enters the United States pursuant to a
sponsorship agreement, the income of the individual's gponsor would
be attributed, or "deemed, " to the individual in determining his or
her eligibility for nearly all federal need-based programs of
assistance., The deeming period would extend for a minimum of five
years after entry, or for future immigrants, until-the entrant has
worked in the United States for 40 qualiiyving quarters. If the
entrant never worked for 40 qualifying quarters, deeming would
continue indeftinitely., States would be authorized to adopt the
same deeming rules for state assistance programs.

As applied to naturalized citizens,? the provisions iu
question would  operate effectively to deny welfare benefits to
certain United States citizens because they were born cutside the
country and achieved Lheir citizenship status throwgh
naturalization. This appears to be an unprecedented result.
Current federal deening provisions under various benefite programs
operate only as& against aliene,’ and we are not aware of any
comparable restrictions on citizen eligibility for federal
asgistance. As a matter of policy, we think it would ke a mistake

to begin now to relegate naturalized citizens -- who have
demonstrated their commitment to our country by undergoing the
naturalization process -- to a kind of second-class status. We

defer to the views of the Department of Health and Human Services
to provide you with further information on the overall impact on
Federal programs ©of the provision relating to non-citizens.

As a legal matter, section 502 is highly vulnerable to
challenge on the grounds that it distinguishes between naturalized

2 Our comment here is limited to the application of deemiug
requirements to United States citizens. As applied to aliens, the
deeming reguirements' constitutionality would be judged under the

standard set out.

3 gee, e.9., 42 U.S.C. § 615 (AFDC); 7 U.S.C. 2014(i) (Food

A==

Stamps) .
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and native-born. citizens in violation of (he equal prolection
component of the Fifth Amendment. See Schpeider v. Rusk, 377 U.8.
163 (1964} (restriction on lenath of forcign residence applis=d to
naturalized but not native born citizens vieolates Fifth Atvendument) .
It is true, of course, that when Congress excreiscs itz plenary
authority to regulate iwmmigration and naturalization, the
classifications it draws are subject to very delcrential review
under the Fifth Amendment. See Mathews v. lidaz, 426 TJ.S5. &7
(1876) . We do not think, however, that this standard would govern
review of section 502. By terms,! sectior 502 applies subseguent
ag well as prior to naturalization. Zongregs' immigration and
naturalization authority, on the othe. hand, expires with respect
to an individual immigrant and it the point of his or her
naturalization. See Afroyim v. Rusk, 387 U.&. 253 (1967} (Congress
lacks power to deprive naturalized citizen of citizenghip status) .
That is, while Congress has broad discretion to impose conditions
precedent on entry and raturalization, that authority does not
extend to the imposition of restrictions that operate post-
naturalization:

While the ricats of citizenship of the native born derive
from § 1 ¢l the Fourteenth Amendwent and the righte of
the natuvralized citizen derive from satisfying, frec of
fraud, "the requirements set by Congress, Lthe latter,
apart from Lhe exception noted [constitetional
cligibility for President}], "becomes a member of the
gociety, possess ing all the rights of a native citizen,
and standing, in the view of the constituticon, on the
footing of a native. The Constitution does not authorize
Congress to enlarye or abridge those rights., The simple
power of the national Legislature, is to prescribe a
uniform rule of naturalization, and the exercise of this
power exhausts 1t, go far as respects the individual."

Schneidexr, 377 U.S. at 156 (quoting Osborn v. Bank of United
States, 22 U.S. (3 Wheat.)} 738, 827 (1824)). Accordingly, section
502 cannot be characterized as an exercise of immigration and
naturalization power «ntitled to deferential review by the courts.

An alternative’ srgument could be made that, because the
provigion refers generallylto citizens with sponsors, it might be
defended on the ground that it does nol invelve discrimination
based <n naturalized status as such. We doubt, however, that such
an a?gument would succeed. First, the context surroundiryg the
prcv1slon s adopticn tends o undermine the contention that section
5r2 is neutral with respect to naturalized status. The Senate did
not begin with a clean statutory slate, but rather with an existing

“ gkction 502 governs determinations of '"Lhe eligibility of
an Jnd1v1dua1 (whetlier & citizen or national of the United States
or an alien) for assistance . . . .°

§
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system of deeming provisions limited expressly to aliens.  Thatl. it
chose to ecxpand tnose provisions to include citizens,; as well --
and to do ¢ with a provision included in tiftle of itz bill devoted
olherwise exclusively to treatment of aliens -- suggests corongly
thal. Lhe citizens it had in mind were those who once were aliens. .
Second, we note¢ that state courts have rejected -as  unduly
tabstract" a similar position offered in defense of state deeming
provisions, finding that the provisions constitute impermigsible
discrimination based on alienage despite the fact that they reach
only sponsored aliens. El Souri v. Dep't of Social Servigegm, 414
N.¥W.24 679, 683 n.9 (Mich. 1987)°; see also Town of Greenwich v.
Baranunikova, 643 A.2d 251, 263-64 (Conn. 1994) (discussing and
distinguighing Geduldig). A reviewing court wight well find the
reasoning of theese decisions persuasive, and characterize the
deeming provigion in guestion here asz one that classifies
naturalized c¢itizens with aliens for purposes of bhenefits
ineligibility. '

So understood, section 502, as applied Lo citizens, would
contravene the basic egqual protection tenet that- "the rights of
citizenship of the native born and of the naturalizcd person are of
t.he same dignity and are coextensive." Schneider, 377 U.S5. at 165.
The commands of the Fifth Amendment, in this respect, are congruent
with the limits on Congress® zaffirmative immigration and
naturalization power: neither ceonstitutional provigion permits
Congress to tredt naturalized citizens as it does aliens, gee
Afrovim, and scparately from native born citizens. Perhaps even
more troubling, the Senale's cffort to bring naturalized citizens
within the gcope of provisions previously reserved for aliens might
be viewed as discrimination based on national origin: as noted
above, the new and expanded deeming provision appears intended to
reach a class of former aliens, or, put differently, a class of
citizens born outside the United States. A classification based on
national origin, of course, is subject to ‘strict scrutiny under
equal protection review, see Korematsu v. United Stateg, 323 U.S.
214 (1944), and it is unlikely that the deeming provision could be
justified under this standard. See Barannikova, 643 A.2d at 265
(invalidating state deeming provision under strict scrutiny); EL
Souri, 414 N.W.2d at 683 (same).

COMMENTS RELATED T0 CHILR SUPPORT ENFORCEMENT

As the agency c¢harged with giving effect to the provisions of

5 v [Tlhe great divide in the [equal protection] decisions
lies in the difference between emphasizing the actualitiecs or the
abstractions of legislation. * * % To recognize miarked differences
that exist in fact idis 1living law; Lo disregard practical
differences and concentrate on some abatract identities is lifeless
logic." (quoting Morey v. Doud, 354 U.S. 457, 472 (1957)
(Frankfurter, J., dissenting)).

i ]
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the Child Support Rccovery Act of 1992, which make it a federal
crime to cross etate lines to avoid a ¢hild support obligation, the
Department of Justice has a direct interest in legislation designed
te enhance the tools available to states to enforce child support
orders., We are supportive of provigions in both the Senate and
Houge bills that 1ncorporate the major proposals for tougher child
support enforcement that the Administration demanded.

Roth the House and Senale bills provide for the streamlining
of state procedurcs for establishing pate:nity and child support
orders, and for the modification of =xisting support orders.
Additionally, the billg contain provisions permitting local
agencies to access more databasces, enhancing their ability to
locate absent parents and Lrack taeilr cmployment. Finally, both
bills would centralize casetracl.ing, rerordkccpnnq, and Gmplaymcnt
information. We support thes: provisions.

We also support the provisions of the bills that provide for
the voiding of frauduleut asset transfers by non-custodial parents,
improve the provisions of current law mandaling *full faith and
credit® for child suppeort orders issued in other stateg, and
provide guidance (o state courts on priority and recognition of
child support orders where more than one order has heen iggued.
Thcse bills also require that states enacl statutes providing for
the suspension of drivers, professional, cccupational and
recreational licenses. We support these provisions, as well.

OTHER CONCERNS

1. Limited Eligibility of Legal Aliens

Though they differ in their particulars, both the House and
Senate bills would restrict severely the eligibility of legal as
well as illegal aliens for federal means-tested benefits programs.
Both bille &lsc would authorize the states to imposce additional
restrictions on the participation of legal aliens in c¢ertain

benefits programs.

We think such a broad-based exclusionary policy is difficult
to justify. 1n our view, it ig neither fair nor sensible to deny
subsistence benefits to nearly all legal alicns, many of whom have
participated productively in the United States economy for years
before requiring assistance, and to their children., Moreover, it
should be noted that it is unclear whether states wmay deny welfare
benefits to legal aliens, even when they act purguant to
congressional legislation giving them that option. §See Graham v.
Richardson, 403 U.S. 365, 382-83 (1971). .

In addition, any final Jlegislation should include an
exemption, which is included in the House bill, for legal permanent
residents who are/unable to naturalize becausc of their physical or
mental disabilities. An exception should also he made for iegal

- 6 -
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poermanent residents who are over /5 ycars ot age and who have lived
in the United &States for over five vyears. = Finally, the
Administration has gerious  reservations about  the  bhill's
application of thesce provisions to Medicaid.

2. Limitations on Federal authority

In two places, the House bill would limit federal authority by
providing that

The Secrelary may not regulate the conduct of States
under this part or enforce any provision of this parc,
except to the extent expressly provided in this paxt.®

The Senate bill contains a similar limitation.?

The reach of these provisions ig unclcar. Our assumption is
that they are intended to prevent the Secretary from promulgating
substantive 7zrequlations that govern the dispogition of the
particular block grant funds at issue in each affected title. Our
concern, however, is that the provieions might be read to extend
also to the Secrectary's enforcement of other global statutes and
regulations {(e.g., Lhe Administrative Procedure Act, audit-rclated
legislation, and the 1like) applicable to. all federal funding
programs.

For instance, the provisions could be construed to prohibit
the Secretary from applying tc the states' mauagement of their

block grants the provisions of Title VI of the Civil Rights Act of

1964, as amended, 42 U.S.C. § 20004 et seq., Title IX of the
FEducation Amendments Act of 1874, asg amended, 20 U.S.C. § 1681 ef
seqg.; and section 804 of the Rehabilitation Act of 1973, =z
amended, 29 U.S.C. § 784. Broadly read, the provisions also wouid
prevent the Secretary from instituting program fraud civil remcdies
acticns against states under the Program Fraud Civil Remedies Act,
31 U.S.C. §§ 3801-3812, which provides administrative remedies for
false claims and statements in connection with the receipt of
federal funds. Even the Secretary's referral of a matter te¢; the
Department of Justice for prosecution or civil action wmight be
barred by the provisions.

To avoid what we think ig an unintended consequence, the
provisions might be drafited more narrowly to provide that *“the
Secretary is pnot authorized by this Acl to regulate . . . ." Sucno
a provision would make clear that the Secretary may not attaci.

6 gection 101 (amended Social Security Act section 402(f);.
The language of the second provision, in section 423(f) of the
bill, is substantially similar.

7 Secticon 101 (new sccotion 416) .

- '7
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additional conditions to use of the block grants in . guestion,
without. inadvertently stripping the Secretary of authority o
enforce preexisting or subsequent statutory mandales.

3. Grace Period {orn

State Constitutional Amendment

Section 791(c) of the House bill would establish a '"grace
period" for states "unable to [] comply" with the requirements of
Title V1I '"withoul amending the State constituviion.® Tt is our
view that state constitutional provisions yenerally could not
prevent compliance with Title VII, in tchat state provisions
inconsistent with Title VII would be wvoid wvander the Supremacy
Clause in states receiving federal funds. See, e.q., Townsend v.
Swank, 404 U.S. 282 (1971) (state law violates Suprcmacy Clausc by
imposing AFDC restrictions inconsistent with federal standards).
We therefore recommend drafting section 791 (c) to achiceve what
appears to be its purpose without suggesting that state law can
take precedence over federal standards:

If a State constitution is inconsistoent - with any
provigsion of this title, then the Stat: shall not be
found out of compliance with any requirement enacted by
this title until the earlier of-- -
(1) 1 year after the <«licctive date of a State
constitutional amendmzic achieving consistency with this

title; or
(2) 5 years after the date of the enactment of this
title. :

We recommend substituting the sawme language for the sgimilar
provision in section 991 (c) of the Senate bill.

4, Bar_ of Benefits to Immigrant Children

In our vie