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Memorandum 

Subject Date 

Prior Comments on S. 1120, Senate Welfare Bill September 20, 1995 

To 
Walter Dellinger 
Dawn Johnsen 
Richard Shiffrin 

From 

Pam Harris 

This memorandum pulls together in one document all of the 
comments we already have forwarded to OLA or drafted for our own 
use with respect to the Senate welfare bill. With the exception of 
the comment on deeming past citizenship (number 2), none has been 
cleared by OMB and forwarded to Congress. We have not yet sent the 
Establishment Clause comment (number 8) to OLA, though we have 
shared drafts with HRS and the White House Counsel's Office. 
Finally, because we are still unsure as to whether provisions 
remain in the bill authorizing states to deny benefits for 
illegitimate children of minor mothers (number 4) and for 
additional children of mothers receiving welfare (number 5), I am 
for now including those comments, as well. 

1. Limited Eligibility of Noncitizens 

Section 504 of the bill would exclude most legal as well as 
illegal aliens from eligibility for SSI benefits. Section 501 
would allow the states to deny benefits to the same class of legal 
and illegal aliens under nearly all means-tested public assistance 
programs supported by federal funds. 

Congress, of course, enjoys substantial authority to classify 
on the basis of alienage and, specifically, to limit the 
eligibility of aliens for benefits under federal programs. Mathews 
v. Diaz, 426 U.S. 67 (1976). The states, on the other hand, are 
constrained significantly by the Equal Protection Clause in their 
treatment of legal aliens; state denial of welfare benefits to 
legal aliens is subject to strict scrutiny and rarely, if ever, 
survives review. Graham v. Richardson, 403 U.S. 365 (1971). 
Whether Congress can authorize the states, at their option, to deny 
welfare benefits to legal aliens, as contemplated by section 501, 
is unclear. Graham, 403 U.S. at 382-83. 

At a minimum, state alienage classifications enacted pursuant 
to section 501, like section 504's exclusion of legal aliens from 
the SSI program, remain subject to rational basis review. See 
Diaz, 426 U.S. at 77-84. Therefore, Congress and the states should 
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be prepared to articulate a rational basis for excluding legal as 
well as illegal aliens from subsistence welfare programs. In some 
cases, it may prove difficult to justify the bill's exclusionary 
policy. Denying benefits to nearly all legal aliens, many of whom 
have participated productively in the United States economy for 
years before requiring assistance, is not self-evidently rational, 
and, in our view, would contribute to the establishment of an 
objectionable caste system. 

2. Limited Eligibility of Certain Naturalized Citizens 

Under section 50: of the bill, for a period of time after an 
individual enters the United States pursuant to a sponsorship 
agreement, the income of the individual's sponsor would be 
attributed, or "deemed," to the individual in determining his or 
her eligibility for nearly all federal need-based programs of 
assistance. The deeming period would extend for a minimum of five 
years after entry, or, if longer, for the period agreed to by the 
sponsor.1 States would be authorized to adopt the same deeming 
rules for state assistance programs. 

As applied to naturalized citizens,2 the provisions in 
question would operate effectively to deny welfare benefits to 
certain United States citizens because they were born outside the 
country. This appears to be an unprecedented result. Current 
federal deeming provisions under various benefits programs operate 
only as aga inst al iens, 3 and we are not aware of any comparable 
restrictions on citizen eligibility for federal assistance. As a 

. matter of policy, we think it would be a mistake to begin now to 
relegate naturalized citizens who have demonstrated their 
commitment to our country by undergoing the naturalization process 

to a kind of second-class status. 

Section 502 might be defended legally on the grounds that it 
is an exercise of Congress' plenary authority to· regulate 
immigration and naturalization, or, more specifically, to set the 
terms under which persons may enter the United States and become 

We note that § 503 of the bill would. require that 
sponsorship agreements be enforceable until the entrant has worked 
in the United States fOl' a minimum of 40 qualifying periods, or ten 
years. Accordingly, it appears that the alternative, longer 
deeming period set out in § 502 generally would apply. 

2 Our comment here is limited to the application of deeming 
requirements to United States citizens. As applied to aliens, the 
deeming requirements' constitutionality would be judged under the 
standard set out in our first comment, above. 

3 See,~, 42 U.S.C. § 615 (AFDC); 7 U.S.C. 2014(i) (Food 
Stamps) . 
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citizens. See Diaz, supra; Toll v. Moreno, 458 U.S. 1, 10-11 
(1982). We are not convinced that this defense would prove 
persuasive. Though Congress undoubtedly has power to impose 
conditions precedent on entry and naturalization, the provision at 
issue here would function as a condition subsequent, applying to 
entrants even after they become citizens. It is not at all clear 
that Congress' immigration and naturalization power extends this 
far: 

While the rights of citizenship of the native born derive 
from § 1 of the Fourteenth Amendment and the rights of 
the naturalized citizen derive from satisfying, free of 
fraud, the requirements set by Congress, the latter, 
apart from the exception noted [constitutional 
eligibility for PcesidentJ, becomes a member of the 
society, possessing all the rights of a native citizen, 
and standing, in the view of the constitution, on the 
footing of a native. The constitution does not authorize 
Congress to enlarge or abridge those rights. The simple 
power of the national Legislature, is to prescr ibe a 
uniform rule of naturalization, and the exercise of this 
power exhausts it, so far as respects the individual. 

Schneider v. ~usk, 377 U.S. 163, 166 (1964) (internal quotations 
omitted) (statutory restriction on length of foreign residence 
applied to naturalized but not native born citizens violates Fifth 
Amendment equal protection component). 

Alternatively, it might be argued in defense of the provision 
that it classifies not by reference to citizenship at all, but 
rather on the basis of sponsorship; only those naturalized citizens 
wi th sponsors will be affected. Again, we have doubts about 
whether this characterization of the provision would be accepted. 
State courts have rejected an analogous position with respect to 
state deeming provisions, finding that the provisions constitute 
impermiss ible discr imination based on al ienage despi te the fact 
that they reach only sp0Dsored aliens. See Barannikova v. Town of 
Greenwich, 643 A.2d 251, 263-64 (Conn. 1994); El Souri v. Dep't of 
Social Services, 414 N.W.2d 679, 682-83 (Mich. 1987). Because the 
deeming provision in question here, as applied to citizens, is 
directed at and reaches only naturalized citizens, the same 
reasoning would compel the conclusion that it constitutes 
discrimination against naturalized citizens. Cf. Nyquist v. 
Mauclet, 432 U.S. 1,9 (1977) ("The important points are that [the 
law] is directed at aliens and that only aliens are harmed by it. 
The fact that the statute is not an absolute bar does not mean that 
it does not discriminate against 'the Class.") (invalidating state 
law denying some, but not all, resident aliens financial assistance 
for higher education). 

So understood, section 502, as applied to citizens, would 
contravene the basic equal protection tenet that "the rights of 
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citizenship of the native born and of the naturalized person are of 
the same dignity and are coextensive." Schneider, 377 U.S. at 165. 
To the same effect, the provision might be viewed as a 
classification based on national origin; among citizens otherwise 
eligible for government assistance, the class excluded by operation 
of the deeming provision is limited to those born outside the 
United States. A classification based on national origin, of 
course, is subject to str lct scrutiny under equal protection 
review, see Korematsu v. United States, 323 U.S. 214 (1944), and it 
is unlikely that the deeming provision could be justified under 
this standard. See Barannikova, 643 A.2d at 265 (invalidating 
state deeming provis:'Jn under strict scrutiny); E1 Souri, 414 
N.W.2d at 683 (same). 

3. Differential Treatment of "Interstate Immigrants" 

Section 101 of the bill, in what would now be section 
403(b)(2) of the Social Security Act, would authorize the states to 
discriminate among beneficiaries based on length of in-state 
residence. Specifically, the Act would allow each state to provide 
families that have lived in the state for less than one year with 
the level of benefits, if any, the families would have received in 
their prior states of residence. 

The Supreme Court has held that a state impermissibly 
penalizes the right to interstate travel when it denies newcomers 
the "same right to vital government benefits and privileges • . • 
as are enjoyed by other residents." Memorial HOSp. v. Maricopa 
County, 415 U.S. 250, 261 (1974) (one-year residency requirement 
for free nonemergency medical care invalid as penalty on right to 
interstate travel) i see also Shapiro v. Thompson, 394 U. S. 618 
(1969) (one-year residency requirement for welfare benefits; same 
result). This is so even if the state acts, as it would here, 
pursuant to congressional statute. See Shapiro, 394 U.S. at 641. 
In a related line of cases, the Supreme Court has used a different 
rationale to come to the same conclusion, holding that distinctions 
based solely on length of residence violate the Equal Protection 
Clause under rational basis review. See,~, Zobel v. Williams, 
457 U.S. 55 (1982) (state lacks rational and permissible interest 
in granting incrementally higher oil revenue dividend payments to 
reSidents of longer duration). 

Recent lower court cases have relied on both these theories to 
invalidate laws that, like those contemplated by the bill, limit 
new state residents to the level of welfare benefits they received 
in their prior home states for a substantial period of time. See 
Mitchell v. Steffen, 504 N.W.2d 198 (Minn. 1993), cert. denied, 114 
S. Ct. 902 (1994) (six-month residency requirement); Green v. 
Anderson, 811 F. Supp. 516 (E.D. Cal. 1993), aff'd, 26 F.3d 95 (9th 
CiL 1994) (one-year residency requirement). The Supreme Court 
granted certiorari in Green, but earlier this year directed 
vacation of the prior judgments in the case on procedural groundS 

- 4 -
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without reaching the merits. Anderson v. Green, 63 U.S.L.W. 4162 
(U.S. Feb. 22, 1995) (per curiam). Unless and until the Supreme 
Court revisits this issue, controlling case law renders state laws 
passed pursuant to "this provision of the bill unconstitutional. 

4. Denial of Assistance for Out-of-Wedlock Births to Minors 

Section 101 of the bill, in what would now be section 406(b) 
of the Social Security Act, would authorize states to exclude from 
eligibility for benefits both children born out-of-wedlock to 
mothers under age 18 and the mothers of such children themselves. 
The exclusion would continue until the mothers reach age 18. 

We have serious cons~itutional concerns regarding the 
provision"s discrimination on the basis of illegitimacy. On its 
face, the provision authorizes laws that distinguish among equally 
needy cnildren based on the conduct of those children's parents. 
The Supreme Court has held already that for purposes of 
distributing welfare benefits, '"as indispensable to the health and 
well-being of illegitimate children as to those who are 
legitimate,· such distinctions violate the Equal Protection Clause. 
See New Jersey Welfare Rights Org. v. Cahill, 411 U.S. 619, 621 
(1973) (per curiam). Specifically, the Court in Cahill rejected 
the means chosen by the state to advance its interest in 
·preserv[ing] and strengthen[ing] family life"; 

[I]mposing disabilities on the illegitimate child is 
contrary to the basic concept of our system that legal 
burdens should bear some relationship to individual 
responsibility or wrong-doing. Obviously, no child is 
responsible for his birth and penalizing the illegitimate 
child is an ineffectual--as well as an unjust--way of 
deterring the parent. 

Cahill, 411 U.S. at 620 (quoting Weber v. Aetna Casualty & Surety 
Co., 406 U.S. 164, 175 (1972); see also Trimble v. Gordon, 430 U.S. 
762,769 (1977) ("we have expressly considered and rejected the 
argument that a State may attempt to influence the actions of men 
and women by impos ing sanctions on the children born of the i r 
illegitimate relationships"). We think that this reasoning would 
likely compel invalidation of state laws enacted pursuant to the 
provision in question. 

The provision also ~ight be challenged by affected mothers on 
the grounds that it conditions their eligibility for benefits on 
marital status, and hence interferes with the constitutionally 
protected "freedom of personal choice in matters of marriage and 
family life." ClevelandBd. of Educ. V. Lafleur, 414 U.S. 632,639 
(1974). The Supreme Court has recognized a fundamental right to 
marry and otherwise to order family relationships, and invalidated 
under strict scrutiny regulations that interfere "directly and 
substantially" with th:lt right. See Zablocki v. Redhail, 434 U.S. 

- 5 -
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374,385-87 (1978) (state may not require court approval for 
marriage by person with support obligations); see also Boddie v. 
Connecticut, 401 U.S. 371 (1971) (state may not condition access to 
court in divorce action on payment of filing fees). At the same 
time, the Court has held that benefits classifications that bear 
only indirectly on intimate relationships may be sustained so long 
as they are rational. See,~, Califano v. Jobst, 434 U.S. 47 
(1977) (Congress may terminate benefits when recipient marries); 
see also Zablocki, 434 U.S. at 386-87 & n.12 (discussing 
distinction) . 

Our concern is that where, as here, a benefits classification 
appears actually to be intended to influence the decision whether 
to marry, a reviewing court might treat it as an impermiss ible 
"direct and substantial" interference with that decision. c.L. 
Jobst, 434 U.S. at 54 (upholding marriage rule because it "cannot 
be criticized as an attempt to interfere with the 
individual's freedom to make a decision as important as marriage"); 
Bowen v. Gilliard, 483 U.S. 587, 602 (1987) (upholding AFDC family 
filing unit requirement because its "design" is not to intrude on 
family living arrangements). Alternatively, because the condition 
of eligibility at issue -- marriage -- is not wholly within the 
power of the mother to fulfill, the very rationality of the 
provision might be open to question. 

5. Denial of ~ssistance for Children Born to Families 
Receiving Assistance 

Section 101 would also, in what would now be section 406(c) of 
the Social Security Act, permit the imposition of a draconian and, 
in all 1 i kelihood, legally vulnerable cap on benefi ts. It would 
authorize states, at their option, to deny additional benefits for 
a minor child born to a person already a recipient of benefits or 
a recipient within the last 10 months. The provision contains no 
exception, not even one for rape. Were a state to avail itself of 
such option and provide no assistance for a minor child resulting 
from rape, we believe a challenge to this scheme may very well be 
successful. Most recently, the House of Representatives has passed 
legislation containing, inter alia, a ban on the use of federal 
funds to obtain an abortion, including one for a pregnancy 
resulting from rape. In light of the possibility of such a 
provision becoming law, it appears highly irrational and 
extraordinarily harsh to preclude an indigent woman from 
terminating such an unwanted and involuntary pregnancy and at the 
same time deny her benef its to adequately feed and clothe the 
child. 

6. Limitations pn Federal Authority 

The bill would limit federal authority by providing: 

The Secretary of Health and Human Services and the 

- 6 -
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secretary of the Treasury may not regulate the conduct of 
States under this part or enforce any provision of this 
part, except to the extent expressly provided in this 
part. 4 

The reach of this provision is unclear. Our assumption is 
that it is intended tu prevent the Secretaries from promulgating 
substantive regulations that govern the disposition of the 
particular block grant funds at issue. Our concern, however, is 
that the provision might be read to extend also to the Secretaries' 
enforcement of other global statutes and regulations applicable to 
all federal funding programs. 

For instance, the provision could be construed to prohibit 
application to the states' management of their block grants the 
provisions of Title VI of the Civil Rights Act of 1964, as amended, 
42 U.S.C. § 2000d et ~, Title IX of the Education Amendments Act 
of 1974, as amended, 20 U.S.C. § 1681 et ~i and section 504 of 
the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794. 
Broadly read, the provision also would prevent the Secretaries from 
insti tut ing program fr2~d civil remedies actions against states 
under the Program Fraud Civil Remedies Act, 31 U.S.C. § 3801-3812, 
which provides administrative remedies for false claims and 
statements in connection with the receipt of federal funds. Even 
the referral of a matter to the Department of Justice for 
prosecution or civil action might be barred by the provision. 

To avoid what we think is an unintended consequence, the 
provision might be drafted more narrowly to provide that the 
Secretaries "are not authorized Qy this Act to regulate.. .. 
Such a provis ion would make clear that the Secretar ies may not 
attach additional conditions to use of the block grants in 
question, wi thout inadvertently str ipping them of author i ty to 
enforce preexisting statutory mandates. 

7. Technical Comment 

We would like to offer one technical comment on the bill as 
currently drafted. 

Section 991(c) of the bill would establish a "grace period" 
for states "unable to [) comply" with the requirements of Title IX 
"without amending the State constitution." It is our view that 
state constitutional provisions generally could not prevent 
compliance with Title IX, in that state provisions inconsistent 
with Title IX would be void under the Supremacy Clause in states 
receiving federal funds. See,~, Townsend v. Swank, 404 U.S. 
282 (1971) (state law violates Supremacy Clause by imposing AFDC 
restrictions inconsistent with federal standards). We therefore 

4 Section 101 (new section 416) . 
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recommend drafting section 99l(c) to achieve what appears to be its 
purpose without suggesting that state law can take precedence over 
federal standards: 

If a State constitution is inconsistent with any 
provision of this title, then the State shall not be 
found out of compliance with any requirement enacted by 
this title until the earlier of--

ti tle. 

(1) 1 year after the effective date of a State 
constitutional amendment achieving consistency with this 
title; or 
(2) 5 years after the date of the enactment of this 

Services Provided by Charitable, Religious or Pr iyate 
Organizations 

Section 102(a)(1)(A) of the bill would authorize states to 
contract directly with charitable-+-- religious and private 
organizations to provide services and administer programs under the 
Act. Section 102' s remaining subsections deal primarily with 
direct participation by religious organizations in programs under 
the Act, reaffirming that religious organizations are eligible for 
participation and prohititing discrimination against organizations 
based on religious character. Sec. 102(b)-(c). Section 102 
further provides that participating religious organizations need 
not form separate corporate entities to receive and administer 
government funds nor remove religious symbols from their 
facilities, and that they may require that their employees adhere 
to religious tenets. Sec. 102(d)-(e). Section 103 of the bill 
would prohibit use of government funds provided directly to 
religious organizatior.~ for any sectarian purpose or activity. 

Section 102(a) (1) (B) would authorize a different and more 
indirect form of participation by religious organizations in the 
welfare program established by the Act. This subsection would 
authorize provision to beneficiaries themselves of certificates or 
vouchers redeemable at religious, charitable, or other private 
organizations. Section 103' s restriction on use of funds for 
sectarian purposes would not apply to this form of assistance. 

(Each of these forms of participation by religious 
organizations is addressed separately below.] (Our analysis below 
is limited to the special Establishment Clause concerns raised by 
section 102(a)(1)(A)'s provisions for direct involvement by 
religious organizations in providing and administering welfare 
benefits and services.] . 

a. Section 102(a)(1)(A): Contracts with Religious 
Organizations 

Efforts to involve religious organizations directly in 

- 8 -
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publicly funded social welfare programs may in some contexts raise 
serious Establishment Clause concerns. In Bowen v. Kendrick, 487 
U.S. 589 (1988) , the Supreme Court provided the general 
constitutional framework under which such efforts are to be 
evaluated. Under Bowen, two basic principles would appear to 
govern application of ~he provisions in question here. 

First, the fact that an organization has religious 
affiliations does not mean that it may not participate equally with 
other private organizations in public welfare programs. 487 U.S. 
at 608-09. On the contrary, religious organizations that are not 
"pervasively sectarian" -- a term discussed at greater length below 

generally may provide social services along with other 
organizations as part of a publicly sponsored welfare program, 
consistent with the Establishment Clause. Id. at 610-12. That 
such religious organizations are direct recipients of government 
funds does not render their involvement unconstitutional, id. at 
608-09, so long as the funds are used to perform secular social 
services and not for specifically religious activity, id. at 611-
13, 621. 5 Nor does an express statutory provis ion for 
participation by religious organizations violate the Establishment 
Clause; Congress may recognize, on the face of a statute, that 
religious organizations "can help solve the problems to which the 
(statute) is addressed" without impermissibly advancing religion. 
Id. at 606-07 & n.ll. 

The second principle qualifies the first: though all 
religious organizations are not prohibited from participating in 
social welfare programs, the government may not enlist pervasively 
sectarian organizations that is, organizations in which 
"religion is so pervasive that a substantial portion of (their) 
functions are subsumed in the religious mission" -- to administer 
welfare programs paid for with public funds. Id. at 610 (quoting 
Hunt v. McNair, 413 U.S. 734, 743 (1973)), 621. Though the outer 
boundaries of the "pervasively sectarian" category are not well
defined, the category dces include certain religious elementary and 
secondary schools as well as churches and other places of worship 
devoted entirely or inextricably to religious functions. See, 
~, Meek v. Pittinger, 421 U.S. 349, 366 (1975) (invalidating 
direct assistance to church-related elementary and secondary 
schools in which secular functions and religious mission are 
"inextricably intertwined").6 

5 We note that consistency with this limitation appears to be 
assured by section 103 of the bill, prohibiting use of government 
assistance for "any sectarian purpose or activity. including 
sectarian worship or instruction." 

6 This rule against participation by pervasively sectarian 
institutions in pub1ic~y funded welfare programs is not called into 
question by the Court I s most recent decision in the area. See 

- 9 -
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As the Court explained in Bowen, the reason for this bar on 
participation by pervasively sectarian institutions in publicly 
financed welfare programs is the "risk that direct government 
funding, even it is designated for specific secular purposes, may 
nonetheless advance the pervasively sectarian institution's 
religious mission." 487 U.S. at 610; see also id. at 612. Even if 
it were possible as a theoretical matter to channel government 
funds exclusively to secular functions in such organizations, the 
degree of governmental monitoring necessary to ensure compliance 
with the requisite funding restrictions would itself raise 
Establishment Clause concerns. ld. at 616-17. 

Application of section 102(a)(1)(A) of the bill to pervasively 
sectarian organizations would implicate precisely the concerns that 
underlie the principle described in Bowen. One of section 102's 
sponsors has explained that the provision' is intended to allow 
religious organizations to perform services, such as "parental 
training classes, job training and drug rehabilitation,"? that may 
involve significant counseling or educational components. 
Performance of this kind of sensitive function by pervasively 
sectarian institutions, the Court has recognized on a number of 
occasions, inevitably poses a substantial risk that the religious 
message of the institution will infuse the otherwise secular 
services provided, so ~hat the state effectively becomes a sponsor 
of religious views. Bowen, 487 U. S. at 612; see also Meek, 421 
U.S. at 371-72; Grand Rapids School Dist. v. Ball, 473 U.S. 373, 
385-89 (1985). 

Equally problematic is the appearance of a "joint exercise of 
legislati ve author i ty by Church and State" that would be created if 
pervasively sectarian institutions entered into the close 
partnership with the government contemplated by section 102. See 
Board of Educ. of Kiryas Joel v. Grumet, 114 S. Ct. 2481, 2488 
(1994) (internal quotation omitted). On its face, for instance, 
section l02(a)(1)(A) seems to permit religious organizations to act 
as direct distributors of state welfare benefits, as well as state 
benefit program administrators. Were pervasively sectarian 
institutions to perfOlm these functions for the state, the 
resulting "close identification" of governmental responsibilities 
and powers with religion would confer a significant, and 
impermissible, "symbolic benefit" on religion. Grand Rapids, 473 
U.S. at 389-90 (internal quotations omitted); see also Kiryas Joel, 
114 s. ct. at 2488. 

Rosenberger v. Rector 
Ct. 2510, 2523-24 
principle against 
institutions") . 

~ Visitors of University of Virginia, 115 S. 
(1995) (acknowledging and distinguishing 
"direct money payments to sectarian 

7 Senator John Ashcroft, Uncharitable Criticism, Wash. Post, 
Aug. 28, 1995, at A23. 
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under the pLinClp.LeS set out in Bowen, the provisions of 
section 102(a)(1)(A) would be capable of constitutional 
application. Religious organizations that are not pervasively 
sectarian could participate in providing secular welfare services, 
and they could do so without forming separate corporations to 
receive or administer the government funds involved. We are 
concerned, however, that section 102 may be intended to authorize 
participation by pervasively sectarian institutions, such as 
churches and some rel~gious schools, as well. References in the 
bill to the display of religious scripture and symbols, § 
102(d}(8}, and to requirements that employees adhere to religious 
tenets, § 102(3), are suggestive of institutions in which religious 
and secular funct ions may not be mean ingfully separable. ~, 
~, Committee for Public Educ. v. Nyquist, 413 U.S. 756, 767-77 
(religious restrictions on faculty appointments suggest school is 
pervasively sectarian). To the extent section 102 contemplates the 
involvement of pervasively sectarian institutions as direct 
recipients of government funds, its application would violate the 
Establishment Clause under the precedent discussed above. 

[b. Section 102(a)(1)(8): Provision of Vouchers 
Redeemable at Religious Organizations 

The foregoing analysis, as noted above, is implicated by state 
efforts to contract directly with religious organizations for the 
provision and administration of welfare services and benefits. 
Section 102(a)(1)(8), by contrast, does not authorize direct 
relationships between states and religious organizations. Rather, 
assistance in the form of vouchers would be provided by states to 
individual welfare beneficiaries, who would themselves choose 
whether to redeem their vouchers at religious organizations or at 
other institutions. 

The Supreme Court has indicated that participation in this 
kind of program by religious organizations, including those that 
are pervasively sectarian, will not necessarily violate the 
Establishment Clause. If any state aid that "ultimately flows to 
religious institutions does so only as a result of the genuinely 
independent and private choic~s of aid reCipients,· the Court has 
reasoned, then it may not be "appropriate" to view the state itself 
as having impermissibly sponsored or subsidized religion. Witters 
v. Washington Dep't of Services for the Blind, 474 U.S. 481, 487-88 
(1986) (upholding use of government vocational rehabilitation aid 
provided student for religious instruction at Christian college); 
see also Zobrest v. Catalina Foothills School Dist., 113 S. ct. 
2462, 2466-67 (1993). 

The scope of this "private choice" theory, which operates as 
a kind of exception to other Establishment Clause principles, has 
not yet been defined clearly by the Court. Moreover, the 
constitutionality of a state program enacted pursuant to section 
102(a)(1}(B} may turn on the particulars of its design and 
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implementation. Accordingly, we are limited here to identifying 
the factors a reviewing court is most likely to consider in 
analyzing a voucher program under section l02(a)(l)(B). 

At a minimum, a program that allows beneficiaries to redeem 
vouchers at religious institutions must ensure that the choices 
made by beneficiaries are "genuinely independent and private." 
Witters, 474 U.S. at 487 .. This means, first, that the program must 
be facially neutral as to religion, making aid available without 
regard to whether the individual will use the assistance at a 
religious institution. It also means that the program may not be 
"skewed" in any way toward religion, and may not provide any 
incentive for recipients to use benefits at religious institutions. 
rd., 474 u.S. at 487-88; Zobrest, 113 S. Ct. at 2467. An example 
may help to clarify this point: in a locality in which there is 
only one provider of a particular social service, and that provider 
is a church, an individual's decision to redeem a social service 
voucher at the church could not be considered "genuinely 
independent and private" so as to obviate Establishment Clause 
concerns. Finally, we should note that there is some question as 
to whether special Estaolishment Clause problems might be posed if, 
as a practical matter, a "significant portion" of the total aid 
expended by a state ended up flowing to religious institutions. 
Compare Witters, 474 U.S. at 488 (finding "important[]" that no 
"significant portion" of total aid expended flows to religious 
education) with id. at 491 n.3 (Powell, J., concurring) (rejecting 
importance of this factor).] 

- 12 -
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August 8, 1996 

American Jewisll Congress 
Stephen Wise Congress House 
15 Easl 84th SItCI:I 
New York, NY 10028 
212 879-4500 • Fax 212 249-3672 

Commission on lAw and Social Attion 

El;ma Kagan, Esq. 
Office of the Counsel 
130 Old Executive Office Building 
The White House 
Washington,D.C. 20500 

Dear Elana, 

Here is the letter on religious provisions of the welfare bill, as well as 
copies of two memoranda on the unconstitutionality of its religious 
provisions. 

MarcO. Stem 

drs 

P.01/13 
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TO: Interested Parties 

C"ONWGSIO'" ONLtw 
AMI ICclAL ACTJO'" 

FROM: Marc D. Stern .~ 
_ILFnnlld 

Harmo.Rfdtidl 
.... I.aoy 

RE: REUQION IN nm DoLE WELF~ BILL 00.Dirw:_ 
I.4aW.ldlNO 
w-o ...... 

r.. ........ 
SaRh_ 

5.Juwmuy of Provisions 

Senator Dole's welfare bill ( H.R. 4, as modified, .5« Congressional Record of August II, 
1995, p.12428 ff.), provides broadly that a "state is permitted to contract with charitable, -
religious or private organizations to provide services or admjnjster prognuns established 

, muler the Act" (§ l02(aXl)(A». It goes on to say (§ I02(b» that they may do so "on the 
same basis as any other provider without impairing the religious charactet of such 
organi7JItions, and without diminishing the religious freedom of beneficiaries. " Moreover, 
"neither the federal government nor a state "shall discriminate against an organization ..• on 
the basis that the organization has a religious character." (§ 102(c». 

Specifically, the Act would bar the federal govemment from regulating the organization's 
"practice and expression of its beliefs" (§ 102(dXl), apparently even·if those impact 
on recipients, and it may not require the establishment of separate, secular not-for-profit 
corporations as a condition of receiving fimds, a device which the government has frequently 
used in the past (e.g., Chapter I programs in education) to insure compliance with the 
Constitution. Moreover. government C3mlot require a contractor to remove religious symbols 
from premises where government funds are disbursed (§ l02(dX2)(B). Employers may hire 
only members of their own faith (§ 102( eXl») and they may insist that those workers comply 
with the teachings of the sponsoring denomination (§; l02(e)(2)(A). Finally, the Act would 
appear to prohibit the government from insisting that religious contractors modify their 
programs to make them more effective, a guarantee not extended to secular groups. 
(§ 102(d)(1»). 

As a nod in the direction of protecting the religious freedom. rights of recipients, the Act 
directs thai:'a state shall provide benefits not less than the value ofbenefits from a religious 
organization to anyone with a religious objection to dealing with any funded religious 
organization. (§ 102«(i). Generally, there can be no discrimination based on religion in the 
program in admitting beneficiaries if it is based on "religion., religious beIi~ or refusal to 
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actively participate in a religious practice." (§ 102 (f)). Objecti~ to passive participation, 
e,.g..listening to a sennon or a prayer, apparently COlUlt for nothing. Finally, fedc:ral funds 
cannOt· be used for "any sectarian purpose or acti\'ity including sectarian worship or 
instruction" (§ 103) unless the funds come in the fonn of vouchers, in which case these 
restrictions do not apply. And in any event, even these Jimited protections apply only to 
certain programs funded under the Act. Religious groups receiving grants under other 
programs are apparently free to use such funds for p1.1rely sectarian purposes. Such funding 
goes to the heart of the Establishment Clause. There is no statutoty provision against a state 
invoking religious criteria to selS9t religious organizations to run progratllS on behalf of the 
State, nor is there my prohibition on using vouchers instead of grants or contracts, thus 
freeing religious organizations to fund religious activities at government expense. And there 
is no requirc:nent that religious organizations, even pervasively sectarian ones, be employed 
only when parallel secular programs exist 

The proposed Act does provide persons who object to the religious character of the 
organization providing benefits may insist that the state provide an alternative of equal 
value. (§ 102(i)). It provides no mechanism to enforce this right 

It is fair to question whether this latter provision to protect beneficiaries would be 
enforceable in the real world. For example, how many welfare recipients will be brave 
enough to demand that the state set up a separate program (at considerable cost) just for 
them? Will states do so willingly? Will they do so in ways that make the right me.a.ningful? 
How will poor people have access to alternate programs not physically accessible to them? 
How will the poor be protected from retaIiation for invoking their rights? Will programs be 
shaped to ConfOIID to religious doctrines (e.g., with regard to sexuality, abortion and alcohol) 
in ways that intrude on the freedoms of beneficiaries but which will be hard to detect? It is 
worth noting that the Act creates a special judicial right of action for religious groups to 
protect their right to non·discrimination under the Act, but it creates no parallel right for 
welfare beneficiaries, not even an administrative appeal Who is to see to it that the right 
created ~y § l02(i) is meaningful? The Dole bill Simply does not say. 

Moreover, the ban on religious activity does not mean that agencies receiving funds under 
the Act cannot engage in such activities, only that they must be paid for with private funds, 
8lld that no beneficiary bold enough to protest can be excluded because they refuse to 
participate in a religious activity. A group can engage in such activities so long as it can fimd 
them separately (and it may even encourage (or worse) beneficiaries to participate until some 
one is brave enough to protest). 
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These and other prictical considerations deserve careful SClUtinY:~.present purposes, I 
focus on the Act's constitutionality. The central thrust of all of the provisions of the Dole' 
bill is that all religiOUs institutions must be treated equally with their secular counterparts in 
decisions about allocation of federal funds under the bill. This, of course, is a dramatic 
departure from cum:ot law, which imposes special restrictions on the ability of govermnent 
to fund religious institutions, a principle that Justice O'Connor, who cast the deciding vote 
in both Rosenbetge7'v. Rector, 115 S.Ct 2510 (1995) and Bowen v. Kendrick, 478 U.S. '89 
(1988), reaffirmed in both cases. Indeed, although constitutional scholar Professor Michael 
McConnell supports the equality principle as the touchstone of national policy on religion, 
he thinks, as he told the House Judiciary COII1Dlittee in June, it takes a constitutional 
amendment to achieve it He is right on that score. The Dole bill is thus an attempt to 
amend the Constitution by simple majority vote, and without hearings or sustained debate. 
To' the best of oW" knowledge, never before has Congress attempted such a broad' 
underwriting of religious activity in social welfare programs. . 

It is settled that religious social welfare agencies are not barred from receiving govemment 
grants. ~ e.g., Bowen v. Kendrick, 487 U,S. '89 (1988). In that case, however. the . 
majority drew a sharp line between agencies affiliated with religious groups, but in which 
religion played no major role in the operation of the groups (which could be funded), and 
pervasively religious agencies where it did (which could not). The Court held that 
government could not fund pervasively religious organizations. ld. at 61 ()"113. 

In Bowen, the Court found no evidence on the face of the statute that aid would necessarily 
flow to pervasively sectarian institutions. It accordingly rejeCted facial challenges to the . 
"Chastity Act." remanding for detailed findings on the operation of the Act.' The present 
Act, however, is rife with such evidence. First, even in the wake of the holding in Bowen, 
there is no ban now on non-pervasively sectarian groups getting aid, so that the evident 
purpose of the Act is to allow pervasively religio~. groups to be funded. Religious groups 
are free to practice religious discrimjnation in hiring. and they are free to insist that even in 
their private lives employees comply with chmch teachings, The government may not in any 
way inteIfere with the groups' religious practice, or remove religious symbols from premises 
on which government-funded programs take place. Even if this is not enough to invalidate 
the Act on its face-and we think it is-it suggests that many constitutionally ineligible 
groups will participate. The result will be continuous litigation over the Act. 

• The ¢aSe was ultimately settled with a decree favorable to f:he plaiDtifJ's. Copies of the settlement 
can be obtained from AJCongress. 
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It should also be noted that while the Court has held that religious organizations may engage 
in religious discrimination even in 'secular' employment, Corporation of the Presiding 
Bishop v. Amos. 483 U.S. 327 (1987), it bas not addressed the question of whether they may 
do 50 if they are receiving federal funds. Judge POSIler noted that this was a sigoificant 
Establishment Clause question (Pime v. Loyola. (7th Cit. 1981». A district court in 
Mississippi held in a case of a Salvation Army employee fired for practicing witchcraft on 
the job. that they could not Most important of an. 1ustice White, dissenting from the Court's 
invalidation of aid to parochial schools in Lemon v. Kurtzman, 403 U.S. at 671, n.2, added 
an important caveat 10 his approval of such 5chemes-tbat if the schools practiced religious 
discrimjnation, the legislation would to that extent be unconstitutional. If Justice White's 
minirnaUst reading of the Establishment Clause required a ban on religious discrimination 
(as wen 115 a ban on requiring students to attend religious instruction). this is a/omori true 
of the far stricter prevailing Establishment Clause standards. 

Time does not pennit a full application of Lemon's still governing tripartite analysis, which 
would, of course, lead to the invalidation of these provisions. It is appropriate to take note,· 
however. of 1ustice Stewart's warning-in dissent in the Bible reading case, School District 
of Abingtown Twshp. v. Schempp, 374 U.S. 203, 314 (1962)-that the Establishment Clause 
prohibits "government support of proselytizing activities of religious sects by throwing the . 
weight of secular authority behind the dissemination of religious tenets." The present bill 
not only fails to abide by that restriction, it affinuatively pennits such activity by the 
convenient fiction of the bookkeeping entry that the activity-which may otherwise be 
wholly funded by the federal government-is privately funded. 

Many, but by no means a1l, religious social welfare agencies have a proselytizing agenda. 
Inner city missions. for example. although they do wonderful work. have as their chief 
purpose the spreacling of the word of God That is oot tangential to th~ mission; it is the 
heart of it When the government selects such groups to cany out social welfare projects. 
and for all that appears from the Dole bill, when it can give them. a monopoly on such work, 
it unconstitutionally ~throws the weight of secular authority behind the dissemination of 
religious tenets. ~ . :., . 

Rosenbergerv. Rector, 115 S.Ct. 2510 (1995) is not to the contrary. There, the Court held 
on free speech grounds that a public university could not deny student activity funds to a 
religious publication when it awarded such fimds to a vast may of secular publications. The 
Court held that the use of such funds. which were not tax revenues. from which it thought 
objecting students could opt out, and in which it was happenstance that religion would 
benefit. did not establish religion. Indeed, a careful reading of the case suggests that the 
Court viewed it more as a free speech case than a religious clause case. (These caveats are 
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particularly emphasized in the Crucial concurrence of Justice O'Connor, who it should be 
remembered was a very reluctant vote for upholdingothe.1acial constitutionality of the statote 
challenged in Bowen.) 000 

The Dole welfare bill is funded by obligatory taxes from which there is (alul) no escape. 
h pennits states to band over entire portions of the Social welfare system to religious groups, 
apparently even on a selective basis, t.e. one religious group will nm an entire area's 
programs. This is surely not the wide open forum. at issue in Rosenberger and which 
1Dldergi:rded the Court's Free Speech and Establishment Clause holdings. And if the 
Rosenberger Establishment Clanse holding is taken broadly-and nothing in 1ustice 
Kennedy's opinion suggests it should be-to impose an equality principle as between religion 
and non-religion in every area of the government's programming. an opinion IMPorting to 
be solicDy rooted in existing Establishment Clause law worked a silent revolution overturning 
all of the aid to parochial school cases, including inter alia cases like ~eutkmeyer v. Kaufman· 
(S.Ct. 1974) which specifically rejected the claim that if public schools are funded, 
parochial schools must be. 

Fmally, it should be noted that many state constitutions impose more severe restrictions on . 
fimding of religious institutions than does the federal constitution. Presumably, all of these 
would be preempted by the Dole bill. So much for returning power to the states. 

00 
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December 22, 1995 

The President 
The White House 
Washington, D.C. 20500 

Dear Mr. President: 

On behalf of the American Jewish Congress, l urge you to carry out your promise to veto 
the ill-conceived welfare refonn proposal, which has now passed both Houses of 
Congress. As you have note4 repeatedly. this bill is a mean-spirited attack on the most. 
needy Americans which is inconsistent with our traditions and with improving the life of 
the poor. 

But we believe that the bill should be vetoed as well because it contains provisions which 
cut a wide swath through the Establishment Clause of. the First Amendment. These 
provisions would require states to provide social services through pervasively sectarian 
organizations, notwithstanding the unambiguous decision of the United States Supreme 
Court in Bowen v. Kendrick that such funding violates the Establishment Clause. 
Paradoxically the bill which purports to grant greater autonomy to states also· pre-empts 
some forty-odd state constitutional provisions prohibiting states from funding religious 
entities. The changes this bill works in the nation's church-state policy can be achieved 
only by constitutional amendment, not by simple legislation. 

A veto of this bill would vindicate not only the interests of the poor but the integrity of 
the Constitution. 

Sincerely, 

r~~~~---.."" 
Phil Baum 
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Liz Symonds 
Dan Katz 
Washington National Office 

Church/5tate issues in the welfare reform bill and 
tbc impact of the Cohen ~ 

SeptcJIlber 19. 1995 

The Senate version of the welfare reform bill that is now headed for conference contains 
twO sections (102 and 103) regarding~~~~~>J2X~~9~srnt3!'!i2~. These 
sections of the bill would explicitly permit the creation of an unprecedented church/government 
1elationship. in which a reUgiou.s entity could administer a government-funded welfare program 
(by giving out monthly checks. providing counseling, etc.) in an environment replete with 
religious symbols. 

In an effort to address concern about probable Establishment Clause violations in the 
implementation of the legislation, the Senate passed an amendment offered by Senator W"Uliam 
Cohen (R.-ME). The Collen amendment accomplished two things: (1) it struck language in the 
original bill that would . have prohibited the federal government or a state from requiring a 
religious organization to form a separate, nonprofit affiliate corporation to administer 
government welfare progtams; and (2) it added language that would exempt a religious 
organization from eligibility as a welfare providet' when the organization's welfare program 
would not be "implemented consistent with the Establishment Clause of the United StateS 
constituiion. II 

Although the Cohen amendment may have the effect of perhaps decreasing the number 
of Establishment Clause violations in the implementation of the legislation, the amendment 
certainly does not remedy the bill's serious Fiist Amendment problems. As Senator Cohen 
himself recognized, his amendment will not eliminate the potential for as-applied constitutional 

1 
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violations. I 

The ACLU believes that Sections 102 and 103 ot the Senate bill must be eliminated m 
conference. As currently written, these measures create a scheme in which religious and 
governmental activities in the area of welfare benefits' adJninistration could potentially be 
inextricably intertwined in a manner that could be interpreted as governmental endorsement of 
religion. 1-0 avoid this irnpennissible entanglement between government and religion, these 
sections:.,illd be deleted. 

The combination of a new J block grant approach to the distribution of welfare benefits, 
coupled with the Senate bill's eltplicit recognition that religious groups may receive such 
funding, has the potential to alter. fundamentally the manner in whieh welfare dollars ate 
distributed in this country. Cucrently, of course, most AFDC benefits are distributed to 
beneficiaries through state or county welfare offices. They adhere to federal statutoI)' and 
regulatory requirements chat guide program administration in this area. 

The Senate bill has the potential to nulicany transfonn the tIaditionally secular nature of 
government benefits programs, and in some instances permit welfare systems to be run by 
pervasively sectarian institutions.1 Even if most states choose to retBin their welfare programs 
as public sector models, the fact that this legislation llCnnit, a pervasively sect3ri.an religious . 
organization to administer government welfare programs is extremely troubling. SUch a scenario 
could create enormous confusion on the part of beneficiaries and other members of the public 
about the relationship between the government and the religious entity administering the 
program. 

I In debate on his amendmtnt. Sen. Cohdn sated: . 
I think what the 5.:nator il'Q1I1 Rhode Island [Chafeel W2S saying is lhat the liblihocxl of .. 
cballenge on the basis of tb.e ESl2blisbmeat CI2use is 1= likelY by vinuc of setting up suclJ. a 
{separate IIOnptofit] corporation. . 

You minimiu the chalhmge by creating a eorpo:ate entity that is not 80me to be so 
heavily iDfiUllllcaci or pet1lIeated. with sectarimiSDl that !he court is going 10 prohibit it from 
rtCeivillg govemmeat funding. But each case is decided on an iIldividual btsi:s. 

141 Coag. Ree. S13S18 (c!Aily !!d. Sept. 13. 1995) (:sutemcnt of Sen. Coilea) (aznphuis llddM). 

: NorJting in the Stoate bill would explicitly prohibit II petvaSively S<!lCtariaa orpnizsdOll from administering 
II gOYelUmtSllt welfare program. Sell. Cohen ftised this issue during dabata ell bill _CfJ:nIliW. 

My concern has been that the first amendmall lIIILY very well be violated if, in faa. we bve 
religious orgmizadOdll - usina the words. OCI~ agaizl. of th .. Sup_ Court: - that an. so 
pcnaeuted with sectarianism that the Court would find that ptO\'idillg them with government 
lundin, violates the Establishment Clause. 

141 CoIIg. Rei:. S13S2~ (dlIily ed. Sept. 13. 1995) (Sl2t1:ment of SeD. Cobal). 
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These problems will be particularly acute for beneficiaries who :are not members of a 

mainstream religion in their jurisdiction. Fot many members of a religious minority croup it will 
be extremely traumatic to have to collect welfare benefitS or patricipatc in welfare-related 
programs in a religious setting, particularly one that is not of their chOOSing. It may be bard for 
them to object to their religious provider and to request an alternate provider (as the bill 
permits), and they may well fear retaliation (mcluding the future dcuia1 ot benefits), This is a 
vulnerable population. and many recipients will. not wish to jeopardize their family's welfare 
benet1ts by spealcing out against a religious provider, especially if the beneficiaIy is of a faith 
with few other members in the community. 

Description of ProvisioDS of Section 102 of the Senate bill 

Section 102 of the Senate bill is modeled closely on S. 842, the Individual Accountability 
Act introduced by Senator Ashcroft. Section 102 of the Dole legislation contains the following 
provisions: 

General Proyjsions 

1. Religious organizations' are permitted to contract with a state4 to provide services 
to needy families and children on the same basis as the providers, without impairing the religious' 
character of such organilations.'. . . 

2. The religious freedom of beneficiaries must not be diminished. 

Nondiscrimination Pmvjsions 

3. Neither federal nor state government may discrlminate against an organization which 
is a contractor or an applicant for a contractor on the basis that the organization has a religjous 
character. However, a religious orgariization will not be eligible to participate in a federal 
welfare program if the prOgIam will not be implemented consistent with the Establishment· 
Clause. 

4. Religious'Contractors shall retain indepel1dence from government entities, including 
control over the -definition, development, practice, and expression- of religious beliefs. 

3 This section also permits charitable and private organiDticms to ptQVido 3U(;h services. Flowtvet. this 
memorandum will QIIly discuss the implications of this sectiOll as it relates to I1!ligiOU$ organizations. 

4 1"his secIiaD' S provisiODS also cover a religiDllS organUaticm !bat provides beneficiaries certificates, vouchers 
01' other forms of disbutseo1eot. 

, At a mjnim!!," rhls ~Q will apply to gasb as.sistaace belfitB (fo1'll:letly AFDC). It is unclear at lIDs time 
whether it win apply to othe1' prognms in tho we1fan1rcform legillJ.tioIl (such .. cbild C&t8 zmd job tr:Uuing). 

3 
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S. A religious contractor may not be compelled to change its form of intmlalpernance. - -
6. The government may not require a religious contractor to remove -religious an, icons, 

scripture or other symbols. II 
, 

7'. Religious organizations may OQt discriminate against beneficiaries -on the,basis of 
religion, a religious belief, or refusal to participate In a religious practice. • 

;employment 17ovisjo[ts 

8. Religious contractors may require employees "renderlng service pursuant to sucll 
contract" to obey the "religious tenets and teachings· oithe organization. They may ilio require 
workers to obey rules forbidding alcohol and drug use. 

Limited Audit 

9. The provision regarding a limited audit of organizations' funds would create an 
impermissible entanglement between the government and religious institutions. The provision 
would ~t the government to audit the religious organizations' ~ program account, 
including those funds notrec:eived from the government. 1'hi& entanglement would enable the 
government to oversee the budgets of re1igio1lll organizations, threatening their independence. 

Remedies 

10. A civil cause of action in state court is created for religious organizations whose 
rights are violated. Both injunctive relief and damages are av.Ulable. 

11. No e.xplicit cause of action is created for beneficiaries. Rather, if they object to the 
religious Character of a contractot. the state must provide them assistance of equal value from 
an alternative source. 

Description ot Section 103 of the Senate bill 

Section 103 states that no funds provided to organizations to provide services and 
programs in the areas of (,:ash assistance, child care, and work force development may be spent 
for any sectarian worship or instruction. However, this section does not apply if the assistance 
provided is in the fonn of certificates, vouchers or other ldncb of disbursements if the 
beneficiary may choose where that type of assistance shall be redeemed • 

. 4 
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ebB Liberties and Civil RJpta Problems 

Created by These ProvtsloDS 

The language described above violates important eivU liberties and civil rights principles 
in a number of ways: 

1. It makes it possible that state grant money under this Act will be awarded to 
pervasively sectarian institutions. This makes it almost impossible to separate religious and 
secular functions in a constitutionally appropriate manner. A3 the Supreme Court has 
acknowledged, ·Oi¥y in the context of aid to 'pervasively !eCtarian' institution$ have we 
invalidated an aid program on me grounds that there was a 'substantial' risk that aiel to these 
religious institutions would knowingly or unknowingly, resUlt in relitiOus indoctrination.· 
!\gwen v. Kendrick, 487 U.S. 589, 612 (1988). 

It is precisely because of the possibility that government funds Could go to pczvasiveIy 
sectarian institutions that we feal' that major programmatic changes could occur. Thtto is a 

_ greater likelihood that religious prose1ytinng could ~ in such a setting, or that recipients 
could feel pressured to participate in religious activities in order to receive benefits. 

2. We believe that serious Establishment Clause violauons will arise when some welfare 
recipients go to religious agencies distributing government block: gIant money to receive their
payments and see "religious art. icon5, ... or other symbols.' Many of them will undoubtedly 
view these religious symbols as inextricably linked to the government providin' them the welfare 
benefits handed out at this site. As Justice O'Connor noted in her concurrence in Canitol S$Ware 
Review and Advi$O(y Board v. Pinette4, 63 U.S.L.W. 4684, 4689 (199'), -(W]hen the 
reasonable observer would view a government practice as endorsing reUgion, I believe that it 
is our dml to hold the ptacticeinvalid.· And as JWltice Stevens noted in his dissent in that case, 
"[f]or a religious display to violate the Establishment Clause, I think it is enough that ~ 
reasonable ob~ would attribute a religious message to the State.· Id. at 4699. 

3. The employment exemption in section l02(e)(2) of the Senate bill should be omitted. 
- Title ~ of the Civil Rights Act of 1964 already exempts religiOUS organizations from its 

general prolubition of religious diserlmination in employment.7 It is thus sufficiently broad -
in OUf view already too broad -- and needs no further amendment in order to protect the free 
exercise rights of religious employers. Indeed Title VU is already so protective of their rights 
1n this area that the Supreme Court upheld the dismissal of a Janitor who worked for the 

• This case admittedly involved private religious displays 011 public pn)~. hut the Court's g=eral aualysis 
of the constituticma1 pitf2Us of goverumeut eudonemeot of rellaiOWl I)'JIIbols is nonethelC161 releYlUlt. 

1 SectiOl1 702 of lilt Civil lijahts Act statures that -[tJbjs mbchapter sbaIl IJOt apply • • • to • reliiious 
eo~OD. usociliriOll. educational institutiol1. or society with respect to the CIIIployment of individuals of a 
parti~ religion to perionn worlc: connected with tho camring oa by SIldl corporation, associatica. educational 
institution, or society of irs adivities •• 

5 
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Mormon Church. who was discharged because he did not qualify tor a·-temple recommend.· ' 
Q2XW@fion of Prerldin[ BishQg v. AmQ,s, 483 U.S. 327 (1987). 

This attempt to expand the religious exemption in Title VII for religious organizations 
contracting with governments to provide welfare benefits again raises the poS!ibility that these 
government funds will be given to pervasively sectarian institutions. It is possible that this 
employment exception was written to accommodate just such religious organizations. 

For many reasons we strongly oppose !his new exception to the civil rigbts laws that is 
proposed in the Senate welfare bill. First, as stated above, there has been absolutely no 
demonstrated need that current civil rights protections have been Insufficient in protecting the 
rights of religious employers. Second, it is unwise to amend complex civil rights legislation in 
the context of the far greater debate on welfare reform. CortgTwional hearings are essential 
before changes in this area are contemplated. Committee consideration. with vigorous debate 
about the pros and cons of changing the civil rights statutes. are needed. Here, on the contrary, 
this language was inserted ~ the Finance Committee mark-up of the wt!lfare bill. Thus, a 
potentially dangerous plecedent creating an ~ception to civil rights laws may be passed by the 
full Senate without My consideration by the Finance Committee or by the Senate Committee 
with jurisdiction over civil rights laws. 

Finally. the language in section (e)(2) is ambiguous. It is unclear exactly how pennitting 
a reUgious employer to requite an employee to "adhere to the religioU$ tenets and teachings of 
[a religious] organization- differs in practical effect from what that employer could currently do 
under Title vn as currently in effect. 

We also oppose the lan~uage in this paragraph because it could be intezpreted to pennit 
religious employers to contro( the off-the-job lifestyles of worms by forcing them to obey 
"rules,. forbidding the use of drugs or alcohol.· While the ACLU of COUI3e believes that 
prohibitions ~aainst drug and alcohol use on-tile-job are necessary and appropriate. we believe 
that these prohibitions should not extend to employees' personal lives when there is no effect on 
job perfonnance .. 

4, The remedies provisions in this legislation are fundamentally flawed. Incredibly, while 
creating a private OEht of action for religinl,!s organizations. it faUI! to do so for beneficiaries 
whose rights are vlQlated. Thus, the bill's assurances that it is not "diminishing the religious 
freedom of beneficiaries of assistance" ring hollow. as nO meaningful remedy is provided. 

Instead, a beneficiary who objects to the religious nature of a welfare program is given 
the general right to receive an equal amount of assistance from an alternative source. The 
complaint mechanism to achieve this is not articulated. No forum for deciding these claims is 

• A. tt:lIlple recommend is a .:ettific:ue thaI the hol~r is I/, 1XI8J21ber of the Chnfcb. It is ouIy i.ssued to tho. 
who obSOllVe the Cbureh's rules (such as regular chUl'Ch a!tezIdaDce. tillriDg. and abstUleQC8 hOal alcohol aDd 
tobacco). 

ci 
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CONFERENCE REPORT ON Fl.R. 3734, PE&"t'ONAL RE::JPONSIBILITY AND WORK 
OPPORTUNITY RECONCILIATION ACT OF 1996 (H()f,/J6 oj'Represenlalivcs - .luly 30, 
/996) 

SEC. 104. SERVICES PROVIDED BY ClJARffABLE, RELIGIOllS, OR 
PRIVATE ORGANJZA nONs. 

(8) 10 Geneni: 

(l) State nptions: A State may--

(A) administer and provide service:; under the progmms described in 
subparagraphs (A) and (8)(i) of paragraph (2) through contracts with 
charitable. religious, or private organizatiorlS; and 

(ll) provide beneficiaries of assistance under the programs described in 
subparagraphs (A) Ilnd (B)(ii) ofpa.ragrapb (2) with certificates, vouchers. 
or other foons of disbursement which are redeemable with such 
organizations. 

(2) Programs d~ribed: The program' described in this paragraph atc the 
fol1(.)wing programs: 

(A) A State program funded under part A of title IV of the Social Security 
Act (a~ amended by section 103(a) of this Act). 

(B) Any oth~r prowam estabhshed or mud.ifled under title I or U of this 
Act, that--

(i) permits contracts with organi'l.8tions; or 

(Ii) permits certificates, vlluchers, or other fom18 of disbursement 
1.0 be provided to beneficiatiC':>, as a means of providing assistance. 

(b) ReUgil)u, Ol'CRni~tions: fhe purpose of this sa.1ion is to allow States 
to contract with religious organizations. or to allow religious 
organizati(lOS to accept certificates, vouchers, or other forms of 
disbw-sement under any program descn'bed in subsection (a)(2), on the same 
basis as any other nongovernmental provider without impairing the religiOUS 
character of such organizations, and without diminishing the .religious 
freedom ofheneficiaries of assistance funded under such program. 

(c) NOlldilleriminatioD Against Rel1aiOU8 Organizations: In the event a State 
exercises its authority under subsection (a), religious organizations are 
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eligible, on the saIne basis as any otber private organiutlon. as 
contractor$ to p'((Jv;de assistance. Or to accept certificates, vouchers, or 
other f(lnn$ of di~bm-:;ement, unde{ any program dcsoribed in subsecti(ln 
(a)(2) so long a,c; the programs are implemented consistent with the 
Establishment Clau.'5c of the United States Constitution. Except as provided 
in subseotion (k), neither the Federal Govemmen1 nor a State receiving 
fllndll under such programs shall discrimi"at~ a~inst an organization which 

. is or apphes to be u contractor to provide assistance. or which accepts 
certificates, vouchers, or other (omls of disbulsement, on the basis that 
the organization lias a religious character 

(d) ReUglou& Character aod Freedom: 

(t) Religions organizations: ,t.,. religious organiza.tioQ with a contract 
described in subsection (aX I )(A), or which accepl'! certificates, vouchet"S, 
or other forms of disbursement under subsection (aXl )(B), shall retain its 
independence from Federal, State, and local governments, including such 
organization's r.ol'ltrl,l ov~r the definition, development, practice, and 
expression uf its reh810us beliefs. 

(2) AddttioDal flHfeguards: Neither the Federal Government nor a State: shall 
require a religious organizaEon to-' . 

(A) alter its fonn of intemaJ governance; or 

(B) remove religlo\l.'\ art, icons, scripture; or other symbols; 

in order to be eligible to contract to provide 8.!lsilltallce, Of to accept 
certificates, vouchers. or other fonns of disbl1tllement. funded under it 
program descn'bed in subsection (aX2). 

(e) Rights ofBenefieiat'i~ of AMbitaate; 

(1) In eenerlt: If an indiv;duat descnbedin paragraph (2) has an 
objection to the religious ehamcter of the organization or institution from 
which the indi\lidual receives, or would receive, assistance funded under any 
program described in sub~tion (aX2). the State in which the individual resides 
shall provide such individual (if otherwise eligible for such assistance) within 
a reasonable period of time after the dam of such objecttoo with 
assistance from an alternative {)fovider that is accessible to the 
individual and the value ~)f wl,ich ,s not less than the value of the 
assistance whi.ch thll: individ\li\.l w~\lld have received from such orsani~tion. 

(2) Indivldnal d~n.bect An individual described in this paragraph is an 
individual who receives, applies for, or requests to apply for, assistance 

PAGE 3 



AUG-06-86 14,38 FROM, PEOPLE FOR THE AM. WAY 

. tl0 . d 'ltl.LUl 

under a program described in ~ubsection (aX2). 

ID, 202 283 2672 

(t) Employment Practices: A teligious organization's exemption provided 
under section 702 of the Civil Rights Act of 1964 (42 V.S.C. 2000c-la) 
rcgarding employment practices shall not be affe.cted by its participation 
in, or receipt of fundo; from, programs described in subsection (a)(2). 

(g) NondiscriminAtion Against BeneficmriCl§: Except as otherwise provided 
in law, a religious organi:r.ation sball not discriminate against an 
individual ill regard to rendering assistance: funded under any program 
described in subsection (aX2) on the basis of religion, a religious 
belief, or refulial to actively participate in a religious pra,crice. 

(h) Fisnl Accountability: 

(1) In general: Except as provided in paragraph (2), any religious 
organi7Ation contracting to provide assistance funded under any program 
described in subsection (a)(2) shall be subject to the same reguJation.~ a~ 
other contractors to account in accord with generally accepted Buditing 
principles for the us<: of such funds provided under such programs. 

(2) Linlited audit: If such organization segregates Federal funds provided 
under such program!; iuto separate accowltll. then only the fl.D8l1cial 
assistanC'.e provided with such funds sh.all be subject to audit. 

(0 CompUance: Any part)' which seeks to eniorce 1~ rights under this 
sectton may assert a civil action for injunl;tive relief exclusively in an 
appropriate State coun against the entity or agency that allegedly commits 
such violation. 

(j) Llmitatiuns on Use of Flmcb for C~rt.in Pprpotes; No funds provided 
directly to 1nstitutions 01 organizations to provide 5cxvices and 
administer programs \mdet subsection (a)(l)(A) shall be expended for 
sectarian worship, instructioI1, or :proselytil.ation. 

(k) Preemptiun. Nothing in this section shaH he, constrlled to preempt any 
provision of a State constitution or State statut~ that prohibita or 
restricts the expenditure of State fhnd, in or by religious organizations. 
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J. BRENT WALKER 

General Counsel 

Elena Kagan, Esq. 

200 Maryland Avenue, N.E., Washington, D.C. 20002-5797 

202-544-4226 • FAX: 202-544-2094 

CompuServe: 70420,54 • Internet: BaptisCJoinCCommittee.parti @ Ecunet.org 

August 5, 1996 

Office of White House Counsel 
130 Old Executive Office Building 
Washington, DC 20500 

Dear Elena: 

As you may know, a number of religious and civil liberties organizations opposed the 
welfare bill on religious liberty grounds, as well as on policy grounds. I have enclosed a short 
briefing packet titled, The "Charitable Choice" Provisions: Badfor Churches, Religious Freedom 
and States' Rights. This booklet, along with the executive summary in the front, sets forth our 
opposition to the so-called "Ashcroft Amendment" allowing public money to go directly to 
pervasively sectarian religious organizations for religious purposes. I hope you find it helpful. 

I bring this to your attention because of the president's promise to seek curative legislation 
in the 105th Congress. We are very interested in having the repeal of the Ashcroft Amendment 
included among the other provisions you will seek to deal with at that time. 

In any case, we would like to be able to discuss this issue with you and other appropriate 
administration officials sometime between now and then. 

Thank you for your attention to this matter. 

Yours very truly, 

JBW:cb 
Enclosure 

Alliance of Baptists 
American Baptist Churches in the U.S.A. 
Baptist General Conference 
Cooperative Baptist Fellowship 

National Baptist Convention of America 
National Baptist Convention U.S.A., Inc. 
National Missionary Baptist Convention 

North American Baptist Conference 

---..., 

Progressive National Baptist Convention, Inc. 
Religious Liberty Council 

Seventh Day Baptist General Conference 
Southern Baptist state conventions & churches 



200 Maryland Avenue, N.E. 
Washington, D.C. 20002-5797 

J. BRENT WALKER ., 
General Counsel 
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The "Charitable Choice" Provisions in the Welfare Bill: 

A Burden on State Governments and Individual Religious Freedom 

The Working Group for 
Religious Freedom in Social Services 
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The "Charitable Choice" Provisions in the Welfare Bill: 
A Burden on State Governments and Individual Religious Freedom 

EXECUTIVE SUMMARY 

The "Charitable Choice" provisions were signed into law as part of the Welfare 
Refonn legislation passed by the 104th Congress. These provisions pose particular 
problems for state governments and the religious liberty rights of taxpayers and social 
service beneficiaries. 

The "Charitable Choice" provisions would force state governments to enter into 
contracts to provide taxpayer-funded social services with, and engage in government 
oversight of, "pervasively sectarian" religious institutions - activity that the U.S. 
Constitution and many state constitutions forbid. States would be forced to enter into 
such contracts under threat of lawsuit. If a state chooses to abide by the Constitution and 
refuse to fund a certain religious institution, "Charitable Choice" provides the religious 
institution with a statutory lawsuit against the state. If the state chooses to fund the 
institution, it would open itself up to constitutional challenges. Therefore, a state would 
be subject to litigation no matter what its decision. 

The delicate balance between church and state devised by the Founders and 
embodied in the First Amendment would be greatly disrupted by the "Charitable Choice" 
provisions. The Establishment Clause of the Constitution was intended to protect the 
religious liberty of all Americans and allow religion to operate free from government 
coercion or control. Thus, the Supreme Court has ruled that the government cannot fund 
or entangle itself with pervasively sectarian religious institutions or programs. In direct 
contradiction to this caselaw, "Charitable Choice" would authorize any religious 
institution to claim "discrimination" if the institution is denied government funds because 
of its pervasively sectarian nature. 

"Charitable Choice" also permits religious institutions to discriminate in 
employment against workers, who' will be paid with taxpayer funds, based on their 
religious beliefs or practices. Congress should not authorize such government-funded 
religious discrimination. Beneficiaries of government health or social service programs 
would also suffer violations of their religious liberty rights. "Charitable Choice" fails to 
provide beneficiaries with any notice of their right to object to their assigned religious 
provider. 

Finally, "Charitable Choice" will harm religion's historic autonomy from 
government. The provisions will cause religious institutions to become dependent on 
government dollars and subject to government oversight and regulation. For these 
reasons, many religious individuals and denominations have spoken out in opposition to 
"Charitable Choice." 
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The "Charitable Choice" Provisions in the Welfare Bill: 
A Burden on State Governments and Individual Religious Freedom 

TABLE OF CONTENTS 

Section 
A Burden on States .................................................................................. A 

Groups Opposing the "Charitable Choice" Provisions 
and Letters From Religious Leaders ............................................................. B 

Constitutional and Policy Analysis ................................................................ C 

Response to Senator Ashcroft's Talking Points .................................................. D 

Press Clippings ....................................................................................... E 

Legislative Language in the Welfare Reform Bill ................................................ F 

. ':,_' _ _ __ ';. _ . _: _,' _, -~-':_ '_ ,'_ . r:--(,;--.'· 

.. 'mJJworkihi:8ttiuilrb1,· . 
. :RelrgiOUSifreeIfOmflh" SOCral:ServrceS~;) 

_.~ :i,::· ... : 'c',',.: ",".' :.,.';' _,:_--~~?:.,-" . :, ..... J . .. ' __ .:, .:~; 

Membe,Ol1/aoIzaUons: 

American BapUst Churches USA L AmerlcanCMILIberdes Union L American Council on Educadon 

American Humanist Assocladon L American Jewish Commmee L Americans for Democradc Acdon 

Americans for Religious lIbeny L Americans United for Separadon of Church and State 

AnU-DefamBUon league L B'nal B'rIth L BapUst Jolm Commmee on Public AffaIrs 

Church of the Brabn L People for the American Way L PresbYterian Church USA 

The Rabbinical assemblY L Religious ACdon Cemer Of Reform Judaism 

Unitarian UnIVersalist Assocladon L women's American ORT 

For more information call: Dan Katz (202) 675·2306 or Julie Segal (202) 466-3234 ext. 208 



I 
I 
I 
I' 
I 
I 
I 
I 
I 
I 
I 
'I 
I 
I 
I 
I 
I 
I 
I 

SECTION 
A 

A BURDEN ON STATES 
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The Federal "Charitable Choice" Scheme: 

A Burden on States 

The "Charitable Choice" provisions in the Welfare Refonn bill will entangle state 
governments in a web of litigation and override state constitutional protections of religious 
liberty. The "Charitable Choice" provisions accomplish this by creating a new cause of 
action that religious institutions can bring against state governments for "discriminating" or 
denying an institution government funding based on its "religious character." However, 
under the U.S. and many state constitutions, state governments must consider an 
institution's "religious character" when deciding whether or not to provide funding. 

, 
The Supreme Court has ruled, in a series of decisions, that government funding and 

oversight of "pervasively sectarian" institutions, such as houses of worship, would violate 
the Establishment Clause of the First Amendment. l In addition, numerous state 
constitutions specifically prohibit such funding in order to protect the religious liberty rights 
of taxpayers and the fiscal autonomy religious institutions.2 For example, the Constitution 
of the state of Missouri contains the following provision: "[N]o money shall ever be taken 
from the public treasury, directly or indirectly, in aid of any church, sect or denomination of 

I·· ,,3 re IglOn ... 

"Charitable Choice" will clog state courts with a litigation explosion against 
state governments. The legislation presents state governments with a "Hobson's Choice" 
in deciding whether to contract with pervasively sectarian religious organizations to provide 
government-funded social services. With Charitable Choice in place, the state will be 
subject to a lawsuit no matter its decision. If a state government declines to contract with 
pervasively sectarian religious institutions because it determines that the funding of such 
entities would violate the Establishment Clause, then it will face a multitude of lawsuits 
from these institutions claiming "religious discrimination" under the ':Charitable Choice" 
provisions. If a state decides to contract with pervasively sectarian institutions to avoid 
these "Charitable Choice" statutory causes of action, then the state will be sued over the 
Constitutional violation. 

1 See Bowen v. Kendrick, 487 U.S. 589, 612 (1988); Grand Rapids School District v. Ball, 
473 U.S. 373, 384 (1985); Meek v. Pittenger, 421 U.S. 349, 356 (1975); Hunt v. McNair, 
413 U.S. 734, 743 (1973). 

2 For a complete list of these state constitutional provisions, see "State Constitutional 
Provisions Violated by Charitable Choice" in this section. 

3 Missouri Constitution, Article I, Section 7. 
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Despite an apparent "non-preemption" clause, many state constitutional 
provisions that protect religious liberty will be preempted by the Federal "Charitable 
Choice" scheme. The Charitable Choice provisions contain the following section: 

(k) PREEMPTION: Nothing in this section shall be construed to preempt 
any provision of a State constitution or State statute that prohibits or 
restricts the expenditure of State funds in or by religious organizations. 

(Emphasis Added). The key word in this preemption clause is the word "State" on the third 
line. Therefore, the only state constitutions that will not be preempted are those that restrict 
the diversion of state funds to sectarian institutions. This raises two issues: 1) the block
granted welfare funds will likely be considered federal -- not state -- funds; and 2) most of 
the state constitutional provisions that contain a funding prohibition restrict any "public" 
funds - including federal funds - from being diverted to sectarian institutions. Thus, 
meaningless state constitutional provisions will not be preempted, but those that will impact 
the Charitable Choice scheme could be - and would be under the "actual conflict" doctrine 
of inferred federal preemption.4 

The "Charitable Choice" federal directives bind the hands of state 
governments under the guise of "nondiscrimination against religious organizations." 
State governments would be unable to ensure that beneficiaries of assistance, who in many 
cases will not be the same religion as the institutions providing services, are not subject to 
undue proselytization by religious institutions that contract to provide services. The 
"Charitable Choice" provisions explicitly prevent state governments from ensuring that 
government-funded social services are provided in areas that do not have excessive 
sectarian "art, icons, scripture" and "other symbols" on the wall. Furthermore, although 
section U) of the provisions ostensibly prohibit the use of government funds for "sectarian 
worship, instruction, or proselytization," this section is unenforceable, because the 
government is not pernutted to monitor the religious messages of pervasively sectarian 
institutions.5 

"Charitable Choice" also renders states powerless to stop religious institutions 
from engaging in religious employment discrimination against workers who are paid 
with government funds and are exclusively working on government-funded social service 
programs. Although states may have law or constitutional provisions that prohibited 
government-funded religious employment discrimination, the "Charitable Choice" scheme 
overtly extends the Title VII employment discrimination exemption for private religious 
institutions to government-funded religious institutions and employees paid with taxpayer 
funds. 

4 The state constitutjonal provisions will likely be found to "frustrate the purposes" of the 
federal Charitable Choice scheme. See CTS Corp. v. Dynamics Corp., 481 U.S. 69,78 
(1987); Silkwood v. Kerr-McGee, 464 U.S. 238,248 (1984). 

5 Aguilar v. Felton, 473 US 402, 412-13 (1985). 
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State Constitutional Provisions 
Violated by "Charitable Choice" 

The "Charitable Choice" scheme would violate the following state constitutional 
provisions that protect the religious liberty rights of taxpayers and the fiscal autonomy of 
religious institutions. The Federal "Charitable Choice" legislation will preempt many of 
these state constitutional protections: 

Arizona Constitution: Art. II, § 2, "No public money or property shall be appropriated 
for or applied to any religious worship, exercise, or instruction, or to the support 
of any religious establishment." 

Art. IX, § 10: "No tax shall be laid or appropriation of public money made in aid 
of any church, or private or sectarian school, or any public service corporation." 

California Constitution: Art. XVI, § 5, "Neither the Legislature, nor any county, city 
and county, township, school district, or other municipal corporation, shall ever 
make an appropriation, or pay from any public fund whatever, or grant anything to 
or in aid of any religious sect, church, creed, or sectarian purpose, or help to 
support or sustain any school, college, university, hospital, or other institution 
controlled by any religious creed, church, or sectarian denomination .... " 

Colorado Constitution: Art. V, § 34: "No appropriation shall be made for charitable, 
industrial, educational or benevolent purposes to ... any denominational or 
sectarian institution or association." 

Florida Constitution: Art. I, § 3: "No revenue of the state or any political subdivision or 
agency thereof shall ever be taken from the public treasury directly or indirectly 
in aid of any church, sect, or religious denomination or in aid of any sectarian 
institution. " 

Georgia Constitution: Art. I, § 2, p. VII: "No money shall ever be taken from the public 
treasury directly or indirectly, in aid of any church, sect, cult, or religious 

denomination or of any sectarian institution." 

Hawaii Constitution: Art. VII, § 4: "No tax shall be levied or appropriation of public 
money or property made, nor shall the public credit be used, directly or indirectly, 
except for a public purpose. No grant shall be made in violation of [the 
Establishment Oause 1 of this constitution." 

Idaho Constitution: Art. IX, § 5: "Neither the legislature, nor any county, city, town, 
township, school district, or other public corporation, shall ever make an 
appropriation, or pay from any public fund or moneys whatever, anything in aid of 
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any church or sectarian or religious society, or for any sectarian or religious 
purpose, or to help support or sustain any school, academy, seminary, college, 
university, or other literary or scientific institution, controlled by any church, 
sectarian, or religious denomination whatsoever ... provided, however, that a 
health facilities authority, as specifically authorized and empowered by law, may 
finance or refinance any private, not for profit, health facilities owned or operated 
by any church or sectarian religious society, through loans, liens, or other 
transactions. " 

D1inois Constitution: Art. X, § 3: "Neither the General Assembly nor any county, city, 
town, township, school district, or any other public corporation, shall ever make 
any appropriation, or pay from any public fund whatever, anything in aid of any 
church or sectarian purpose, or to help support or sustain any school, academy, 
seminary, college, university, or other literary or scientific institution, controlled 
by any church, sectarian denomination whatever." 

Indiana Constitution: Art. I, § 6: "No money shall be drawn from the treasury, for the 
benefit of any religious or theological institution." 

Massachusetts Constitution: Art XL VI, § 2: " ... no such grant. appropriation or use of 
public money or property or loan of public credit shall be made or authorized for 
the purpose of founding, maintaining or aiding any church, religious 
denomination or society." 

Michigan Constitution: Art. I, § 4: "No money shall be appropriated or drawn from the 
treasury for the benefit of any religious sect or society, theological or religious 
seminary .... " 

Minnesota Constitution: Art. I, § 16:"[No] money [shall] be drawn from the treasury for 
the benefit of any religious societies, or religious or theological seminaries." 

Missouri Constitution: Art. I, § 7: "[N]o money shall ever be taken from the public 
treasury, directly or indirectly, in aid of any church, sect or denomination of 
religion, or in aid of any priest, preacher, minister or teacher thereof, as such .... " 

Art. IX, § 5: "Neither the general assembly nor any county, city, town, township, 
school district. or other municipal corporation, shall ever make an appropriation 
or pay from any public fund whatever, anything in aid of any religious creed, 
church or sectarian purpose .... " 

Montana Constitution: Art. X, § 6: "(I) The legislature, counties, cities, towns, school 
districts, and public corporations shall not make any direct or indirect 
appropriation or payment from any public fund or monies, or any grant of lands or 
other property for any sectarian purpose, or to aid any church, school, academy, 
seminary, college, university, or other literary or scientific institution, controlled 
in whole or in part by any church, sect, or denomination. 
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(2) This section shall not apply to funds from federal sources provided to the state 
for the express purpose of distribution to nonpublic education." 

Nevada Constitution: Art. II, § 10: "No public funds of any kind or character whatever, 
State, County or Municipal, shall be used for sectarian purposes." 

New Hampshire Constitution: Bill of Rights, Art. 83: "[N]o money raised by taxation 
shall ever be granted or applied for the use of the schools or institutions of any 
religious sect or denomination." 

Oklahoma Constitution: Art. II, § 5: "No public money or property shall ever be 
appropriated, applied, donated, or used directly or indirectly, for the use, benefit, 
or support of any sect, church, denomination, or system of religion, or for the use, 
benefit, or support of any priest, preacher, minister, or other religious teacher or 
dignitary, or sectarian institution as such." 

Oregon Constitution: Art. I, § 5: "No money shall be drawn from the Treasury for the 
benefit of any religious or theological institution, nor shall any money be 
appropriated for the payment of any religious services in either house of the 
Legislative Assembly." 

Pennsylvania Constitution: Art. ill, § 29: "No appropriation shall be made for 
charitable, educational or benevolent purposes to any person or community nor to 
any denomination and sectarian institution, corporation or association: Provided, 
that appropriations may be made for pensions or gratuities for military service and 
to blind persons twenty-one years of age and upwards an for assistance to mothers 
having dependent children and to aged persons without adequate means of support 
and in the form of scholarship grants or loans for higher educational purposes to 
residents of the Commonwealth enrolled in institutions of higher learning except 
that no scholarship, grants or loans for higher educational purposes shall be given 
to persons enrolled in a theological seminary or school of theology." 

South Dakota Constitution: Art. VI, § 3: "No money or property of the state shall be '. 
given or appropriated for the benefit of any sectarian or religious society or 
institution. " 

Art. VII, § 16: "[T]he state or any county or municipality within the state [shall 
not] accept and grant, conveyance, gift or bequest of lands, money or other 
property to be used for sectarian purposes .... " 

Texas Constitution: Art. I, § 7: "No money shall be appropriated or drawn from the 
Treasury for the benefit of any sect, or religious society, theological or religious 
seminary, nor shall property belonging to the State be appropriated for any such 
purposes. " 

Utah Constitution: Art. I, § 4: "There shall be no union of Church and State, nor shall 
any church dominate the State or interfere with its functions. No public money or 
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property shall be appropriated for or applied to any religious worship, exercise or 
instruction, or for the support of any ecclesiastical establishment." 

Virginia Constitution: Art. I, § 16: "And the General Assembly shall not ... confer any 
peculiar privileges or ~dvantages on any sect or denomination, or pass any law 
requiring or authorizing any religious society, or the people of any district within 
this Commonwealth, to levy on themselves or others, any tax .•. for the support 
of any church or ministry; but it shall be left free to every person to select his 
religious instructor, and to make for his support such private contract as he shall 
please." 

Art. IV, § 16, "The General Assembly shall not make any appropriation of public 
funds, personal property, or real estate to any church or sectarian society, or any 
association or institution of any kind whatever which is entirely or partly, directly 
or indirectly, controlled by any church or sectarian society. Nor shall the General 
Assembly make any appropriation to any charitable institution which is not owned 
or controlled by the Commonwealth; the General Assembly may, however, make 
appropriations to nonsectarian institutions for the reform of youthful criminals and 
may also authorize counties, cities, or towns to make such appropriations to any 
charitable institution or association." 

Washington Constitution: Art. I, § 11: "No public money or property shall be 
appropriated for or applied to any religious worship, exercise or instruction, or the 
support of any religious establishment .... " 

West Virginia Constitution: Art. m, § 15: "[Tlhe Legislature shall not ... confer any 
peculiar privileges or advantages of [sic] any sect or denomination, or pass any 
law requiring or authorizing any religious society, or the people of any district 
within this State, to levy on themselves, or others, any tax ... for the support of 
any church or ministry, but it shall be left free for every person to select his 
religious instructor, and to make for his support, such private contract as he shall 
please." 

Wisconsin Constitution: Art. I, § 18: "[No] money [shall] be drawn from the treasury for 
the benefit of religious societies, or religious or theological seminaries." 

Wyoming Constitution: Art. I, § 19: "No money of the state shall ever be given or 
appropriated to any sectarian or religious society or institution." 
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ANATOMY OF A LAWSUIT: 
The Charitable Choice Provisions in Operation 

State seeks contractors to provide social 
services pursuant to the Welfare Reform Act 

House of Worship A submits a bid to 
provide social services 

State must decide if A is eligible 
for government funding 

State determines that funding and 
engaging in oversight of A, a 

"pervasively sectarian" institution, 
would violate the Establishment 

Clause of the First Amendment and 
the State Constitution. The State 

declines to contract with A. 

Although the state determines that 
A is "pervasively sectarian," it 
wishes to avoid a lawsuit for 
"discrimination" under the 

Charitable Choice provisions. 
Because A is the lowest bidder, 
the State grants A the contract. 
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SECTION 
B 

GROUPS OPPOSING THE "CHARITABLE CHOICE" 
PROVISIONS AND LETTERS FROM RELIGIOUS LEADERS 
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Religious, Educational, Health, and Civil Liberties 
Organizations that oppose the "Charitable Choice" provisions 

American Baptist Churches USA 
American Civil Liberties Union 
The American Ethical Union 
American Federation of State, County and Municipal Employees 
American Jewish Committee 
American Jewish Congress 
Americans for Democratic Action 
Americans for Religious Liberty 
Americans United for Separation of Church and State 
Anti-Defamation League 
Baptist Joint Committee on Public Affairs 
B 'nai B'rith 
Central Conference of American Rabbis 
Children's Healthcare is a Legal Duty (CHILD, Inc.) 
Church of the Brethren, Washington Office 
General Board of Church and Society, The United Methodist Church 
Hadassah, W.Z.O.A. 
National Black Women's Health Project 
National Council of Jewish Women 
National Education Association 
NOW Legal Defense and Education Fund 
People for the American Way Action Fund 
Presbyterian Church USA 
Union of American Hebrew Congregations 
Unitarian Universalist Association, Washington Office 
United Church of Christ, Office for Church in Society 
Wider Opportunities for Women 
The Women and Poverty Project of Wider Opportunities for Women 
Women of Reform Judaism, The Federation of Temple Sisterhoods 
Women's American ORT 
Women's International League for Peace and Freedom 
The Workmen's Circle / Arbeter Ring 
Youth Law Center 



I 
I 

re I ~ 
200 Maryland Avenue, N.E., Washington, D.C. 20002·5797 

202-544-4226 • FAX: 202-544-2094 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

CompuServe: 70420.54 • Intemet: BaptisCJoint_Commitlee.parti @ Ecunet.org 

J. BRENT WALKER 

General Counsel 

April I, 1996 

Dear Senator: 

The Baptist Joint Committee strongly opposes the inclusion of Senator Ashcroft's "Charitable Choice" 
provisions in any kind oflegislative vehicle. 

The so-called "Charitable Choice" provisions are a frontal assault on the First Amendment's Establishment 
Clause which would provide direct, public funding to pervasively sectarian institutions. As you may 
know, the Supreme Court has approved government funding of religiously affiliated organizations, such as 
Catholic Charities, so long as tax dollars do not pay for proselytizing service beneficiaries (Bowen v. 
Kendrick, 487 U.S. 589 (1988)). The Ashcroft language would allow state-funded social services to be 
provided in houses of worship, the display of religious icons where services are provided, and religious 
discrimination in the employment of social workers. 

The potential for harm to the Constitution is apparent. but the Ashcroft language would hurt churches as 
well. By accepting government funds, sectarian service providers will be open to government audits and 
whatever other meddling the state can get away with on threat of cancelling funding. Religious institutions 
will also suffer when they find that their new dependence on public money compromises their ability to 
criticize the government. How supportive of the civil rights movement would churches have been if they 
had been afraid of losing their funding? 

As Baptists, we have a long history of defending religious liberty and freedom of conscience. Religion is 
a voluntary, personal matter which must not be coerced. These provisions would force some individuals to 
expose themselves to proselytizing influences in order to obtain social services. No mechanism is included 
to inform beneficiaries of their right to an alternate provider, and no redress is guaranteed to a service 
recipient who is discriminated against on the basis of religion. 

In short, Ashcroft's legislation is less about providing the best social services than it is about funnelling 
public money to inappropriate uses. This we oppose. 

Sincerely, 

J. Brent Walker 

JBW:pk 

Alliance of Baptists Progressive National Baptist Convention. Inc. 

American Baptist Churches In the U.S.A. 

I Baptist General Conference 
Coocerative Baptist Fellowshio 

National Baptist Convention of America 
National Baptist Convention U.S.A .. Inc. 
National MiSSionary BaPtist Convention 

North American Baptist Conference 

Religious Liberty Council 
Seventn Oay Baotlst General Conference 

Southern Baotlst state conventions & churches 
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Church of the orethren Wasnington Office 

March 28, 1996 

Dear Senator: 

On behalf of the Church of the Brethren, I write to urge you to oppose the "Charitable 
Choice" provisions which are expected to be offered by Senator John Ashcroft in his effort 
to provide federal assistance to religious social service agencies. 

The proposed provisiou:; would very likeiy resuit in competitive and divisive disputes among 
religious organizations competing for federal funding for community social service programs. 
If this approach were adopted, essential funding would be directed toward religious 
organizations with the strongest social and political influence in a given community. 
Dependence on federal funding for religious missions would have an extremely adverse effect 
upon these much-needed social programs. 

In addition to this troublesome aspect of Senator Ashcroft's proposal, we are also quite 
concerned about the manner in which the provisions would violate the Constitution's 
establishment clause. Sen. Ashcroft's proposal would relocate government-funded social 
service programs to pervasively sectarian religious institutions, such as houses of worship. 
If this were the case, federal funds could be used in a religious settings in which religious 
symbols were prominently displayed and where religious proselytizing could take place. 

In 1989, the Church of the Brethren Annual Conference-the highest authoritative body in 
our denomination-adopted the statement, "No Force in Religion: Religious Liberty at the 
21st Century." In this important policy statement our church declared, "We believe it 
essential to avoid government sponsorship of a particular religious body and to assure 
sensitivity to those who are religious minorities. Cooperation between the state and religious 
b",,~;os C'hn",lr1 " .... + ;",'l"\t,,6 .",,f;';,..~~1 rO,","CTn:":,...n I"'\r "''''..,.Af ",...0,..;." s"~"'·C"' .'n"",,'" ~ p"rl':,...".l~ .. " ..... _ ..... -." .... _ 'ioU" ..... v •. _ "" ..... ""._ . ""-"'0" 10 ... ..., •• ""_ "",Va."',,, .;>P __ ...... ..~ ......... Yl"'V&& W. ......... __ .""'. 

religious body." 

I urge you to carefully consider the manner in which Sen. Ashcroft's proposed provisions 
would seriously jeopardize the essential separation of church and state and would have a 
devastating effect upon many cherished principles of our American tradition of religious 
liberty. 

Thank you for considering our views on this important and timely concern. 

Sincerely yours, 

J~~~ Q.ftLe~ 
Rev. Dr. Ti~y A. McElwee 
Director 
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Reform Judaism 

l Ien Y. Rosenber!: 
c:cu[i\'c Director 

April 1, 1996 
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Dear Senator: 

I am writing in behalf of Women of Reform Judaism, the Federation of Temple 
Sisterhoods, comprised of over 100,000 women in 600 affiliated groups 
nationwide, in opposition to Senator Ashcroft's "Charitable Choice" provisions. 
We oppose the "Charitable Choice" provisions because they present many 
problems of constitutionality and impracticability. 

The "Charitable Choice" provisions fly in the face of the Establishment Clause of 
the First Amendment of the Constitution because they would direct government 
funds to "pervasively sectarian" religious institutions (such as houses of worship) 
for social service programs. By allowing the furnishing of social services in houses 
of worship, with the right to display religious symbols in areas where the 
government-funded services are provided, the "Charitable Choice" provisions 
enable these institutions to expose beneficiaries to religious activities and 
missionizing. This legislation would also grant all religious institutions the right to 
be eligible to contract with a state to deliver social services and would prevent 
states from requiring them to do so in a religion-free milieu. 

We are also distressed by the explicit discrimination permitted by the "Charitable 
Choice" language. The exemption from the prohibition on religious discrimination in 
hiring granted to religious institutions in TItle VII of the federal civil rights law 
should not be expanded to include employees hired to work on social service 
programs funded by the government. This bill would expand the exemption to 
include such employees and would moreover permit religious organizations to 
require that employees follow the religion of the institution. 

In many communities religious institutions already provide social services with 
private funds. Indeed, our local Sisterhoods are active in community food 
programs, at shelters for homeless people and those for battered women and in 
countless community education programs. The autonomy and freedom of the 
churches. synagogues and mosques involved in social service programming could 
well be harmed by dependence on federal funding. 

Deeply rooted in the religious values and prophetic mandate of our tradition, 
Women of Reform Judaism takes this opportunity to speak out in defense of the 

1:fJ/","irJ. lit',' '\'/""''';/(",,1 •. :.: /):"'r: ';, 1,1,'.1 'I I, '.". II,", '" 

men ot Rcfnrrn Jlllbi,m I~ ... tr"r'iii.:: ... ' (If rhe..: 1"111"11 : \IllCril":1Il f L,::·r.:w (:lIll~rl..·:.:::mllll'. :!!1..; \\I.r~,i ! . " II t'"r 1'["I''...:.fC'"'' c ill,i.:;,;n. 
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Constitution and of religious liberty. We urge you not to undermine America's 
unique and valued religious freedoms - we urge you to oppose the "Charitable 
Choice" provisions. 

Sincerely yours, 

~~~y 
Ellen Y. Rosenberg 
Executive Director 
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WASHINGTON OFFICE PRESBYTERIAN CHURCH (USA) 
NATIONAL MI;-';ISTRIES DIVISION 

iYJa y 3, 1 9 9 6 

The "C!1.aritable Choice" provision as int~::::ducec bv Senator 
Ashcroft, would harm religion; the ~eligious liberty of caxpayersi 
social service beneficiaries; and States' rights. The General 
Assembly of the P~esbyterian Church (USA) has historically 
supported the ~~ligi(1uS liberty of all Americans and the righ'::. of 
religion to operate free from gover~ment coercion or control. 

In a 1988 policy statement enci>:led; "God Alone Is Lord of the 
Conscience", the General .Zl_ssemc:../ n01:ed that under the Free 
Exercise t:lause the church shoulc: be free of both government. 
interference and government regula:ion in ordering its lif~ and 
act.ivicy, except '",here truly compelling governmen1: interests are at 
stake. When government appropriaces funds for a constitutionally 
permitted social se~vice to citizens and strUC1:ures in such a way 
~hat privac8 agencies are pe=mitted to act as agents for government 
in the delivery of the service, we telieve that churches should be 
eligible co receive such funds, b~c with significant conditions 
that do net jeopardize the right of the church to control its 
re.l.igi0us affairs or impOSe its o;-m doctrine on ot!1.ers fro:r. the 
general public 'r/ho may come to it :or such services. 

~vhen public funds come to the church, the area of permissible 
governmen':. requl ation Gf tl':e cr"urc::" s activity is widened; and the 
church'::; ~~ght to struc~ure its ac~lvity to reflect its religious 
·.:haracter and purpose is narrowed. Public funds require puclic 
accountai:: Li~y and may not be used in ways that advance or support 
religion, whether or not in the context of charitable service. 

The c~ur8h is not obligated to accept public funds to supporL 
i.ts ~.;or}~s ,~: hUIl~ar::ita=ian service .:;.nd indeed may deem '-he necessari' 
conditions coo harsh to meet:. Thera is no consti1:u~ional right to 
recel·v"! such p'.lhl ic f,mds; ::heir de,.ial in order to avoid paJ.pable 
infringemenc of the estaclishme:1c prohibition does not itself 
constitute a burden on the free exercise of religion. The church 
may ini':i=.':e se!:'vice ministries and operate service. agencies, 
either fc,:: !..ts own adhe:cents or for the public, withcut 
go'!ermnental int8rvention and regulation when it uses its own 
resources to de so. When it '..:ishes to use public fund.:; for serving 
pl.l.olic needs, the church shculd understand that it ';i7es implied 
consenr. t·:) necessary and propr:!' gove=nmental regulation and 
sl.1pervisicn, and to the ,::ivil ccmpact concerning the organic 
relatic~3hlp be1:~een church and state. 

nCharitabl.e Choi.ce" \"lill ha=~ re1igion'- 5 hist.oric autoncmy 
from governmen~. Tlle previsions w~ll ca~se religious institu~ions 
to:; be .sui::je'.:t to govern;:;e!~t o",=:"sight and regulation. The 
Charitable Choice provisi2n Sl1cul~ be defeated. 
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May 7,1996 

Dear Senator: 

\ \'ashilll!;toll Office 
t()r So:ial T lIsricc 

I write to express the opposition of the Unitarian Universalist Associarion to Senator John 
Ashcroft's "Charitable Choice" provisions to any public health or social service bill. 

The Unitarian Universalist Association stands fmnly behind the First Amendment. Senator 
Ashcroft's "Charitable Choice" provisions would undermine that amendment in several disturbing 
ways. It would also cause a great deal of trouble if it were implemented in a local community. 

For instance. the provisions would permit government social services to be provided in houses of 
worship. This would mean the government's choosing to fund some religious institutions in a 
community, and not others-sending funds, for instance, to the local Baptist congregation but not 
to the Presbyterian one. This would inevitably lead to tensions between church leaders and 
legislators, and result as well in tensions between various religious groups. It would also cheapen 
the faith of every religious congregation, by necessitating that some people live out the mandate to 
feed the poor and clothe the naked by giving generously from their own resources, while others 
could sit back and let the government provide services under the apparent auspices of the 
congregation. 

Equally disturbingly, the provisions would grant an explicit right for contractors to display 
religious symbols in areas where government services were provided. This might lead recipients 
of services to feel discomfort or to feel religiously devalued. If, for instance, a Christian recipient 
received services in a Hindu shrine. she or he might feel uncomfortable with the unfamiliar 
imagery and icons. 

Also of grave concern is the fact that the provisions allow religious contractors to discriminate in 
all areas of employment, including the off-the-job conduct of employees. If. for instance, a 
Muslim House of Worship were funded to provide services. that Mosque could demand that a 
Christian employee pray to Allah five times per day. Needless to say, the Christian might very 
likely feel that such enforced prayer was a violation of his or her religious and civil liberties. 

On behalf of Unitarian Universalists across the country, I urge you to refuse to support Senator 
Ashcroft's "Charitable Choice" provisions on any bill. 

With warmest wishes. 

. I l""l' . ., 
f /{ / .; :~ .. ( . L:L,£.U'1 , "l--X,.J , ~ 

TIle Rev.:~leg A. Riley 
Director. Washington Office fo Faith In Action 
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April 1, 1996 

Dear Senator: 

On behalf of the 90,000 members of the National Council of Jewish Women (NCJW), I am 
writing to urge you to oppose the inclusion of Sen. John Ashcroft's (R-MO) "Charitable Choice" 
provisions in any public health or social services legislation. These provisions, which would 
pennit states to contract government-funded social services to pervasively sectarian religious 
institutions, are in clear violation of the First Amendment's Establishment Clause. These 
"Charitable Choice" provisions would pose a direct threat to our nation's longstanding 
commitment to the separation of religion and state and the preservation of religious liberty. 

NCJW believes that the "Charitable Choice" provisions would promote religious discrimination 
and the infringement of religious liberty. These provisions explicitly grant a right to religious 
contractors to provide government services in a house of worship while allowing them to display 
religious "art, icons, scripture" and "other symbols" where the government-funded services are 
provided. As a result, beneficiaries of government services would be exposed, often unwillingly, 
to a church or synagogue's religious beliefs, directly imposing on the individual's religious 
liberty. These provisions would also allow contractors to engage in religious discrimination 
against employees who are paid by government funds. Although religious organizations are 
currently granted a religious discrimination exemption under Title VII of the federal civil rights 
law, such an exemption should not apply to employees paid through government contracts or 
funds. 

One intent of the "Charitable Choice" provisions is to encourage religious institutions to provide 
social services in their communities. Many churches and synagogues already provide these 
services with private funds. NCJW believes that contracting with religious institutions to provide 
government services with public funds would create the dangerous precedent of government 
funding of religion and government-sanctioned infringement of religious liberty. 

The National Council of Jewish Women strongly believes that religious liberty and the 
separation of religion and state are constitutional principles which must be protected and 
preserved in our democratic society. As such, we urge you to oppose Sen. Ashcroft's 
"Charitable Choice" provisions. 

Sincerely, 

Nan Rich I National President 

I :"Iational Council of Jewish Women· 53 West 23rd Street. 6th FI. • ""'W York. NY • 10010 • (212) 645-~048 • Fax (212) 645-7 .. 66 
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May 10, 1996 

Dear Senator: 

General Boord of Church and Society of The United Methodist Church 
100 Maryland Avenue. N.E.. Washington. D.C. 2CC02 • (202) 488-56CO 

Senator John Ashcroft has tried to attach the "Charitable Choice" provisions to various 
public health and social service bills. We believe that. if signed into law, such provisions 
would threaten the taxpayers' religious freedom and would set a precedent by promoting 
a specific religion with the use of tax dollars. 

The United Methodist Church clearly states its stance on the use of public funds for 
churches in The Book of Resolutions, p. 469. It states that churches "should not expect 
all tapayers, including those who adhere to other religious belief systems, to provide 
funds to teach religious views with which they do not agree. " 

The Ashcroft proposal would disrupt the balance between church and state as embodied 
in the First Amendment. The "Charitable Choice" provisions would permit religious 
institutions to discriminaIe against workers, who will be paid with taxpayer funds, based 
on their religious beliefs or practices. Further, the proposal does not provide adequate 
protection for the religious liberty of social service beneficiaries. We believe that the 
"Charitable Choice" provisions would place at risk the freedom and autonomy that 
religion has enjoyed in the United States. 

As people of faith and freedom, we urge you to oppose any attempts that are antithetical 
to the American ideal of religious liberty. 

Dr. Thorn White Wolf Fassett 
GeneralSecretary 

TWWF/eyr 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
.1' 
I 
I 

SECTION 
C 

CONSTITUTIONAL AND POLICY ANALYSIS 
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The Working Group for 
Religious Freedom in Social Services 

Constitutional and Policy Analysis 
of the "Charitable Choice" Provisions 

The "Charitable Choice" provisions, which were passed as Section 104 of H.R. 
3734, the welfare refonn bill, present many constitutional and policy problems. This 
memorandum will outline the dangers the provisions pose to state governments, the 
religious liberty rights of beneficiaries of assistance, and the mission of religious faiths. 

Voices from across the political spectrum have criticized these provisions for the 
policy problems they present Organizations ranging from the American Civil Liberties 
Union to the Institute for Justice have questioned the constitutionality of "Charitable 
Choice." 

The "Charitable Choice" Provisions Violate the Constitution's Establishment Clause 

The Charitable Choice provisions create a new federal right that religious 
institutions will be able to enforce in state court. The provisions authorize religious 
institutions to sue a state government (or the federal government) for "discrimination" if the 
state denies the institution a contract to provide social services because of the institution's 
"religious character." However, as will be explained below, both the U.S. Constitution and 
many state constitutions require governmental entities to examine the religious character of 
an institution before declaring it eligible for government funding. Under Charitable Choice, 
such compliance with constitutional law will now subject states to litigation. 

Current law permits "religiously affiliated" organizations, such as Catholic 
Charities, to provide social services with government funds. These 
"religiously affiliated" organizations receive government grants for social work because 
they are not "pervasively sectarian," and thus government funding and oversight of such 
organizations does not per se raise an Establishment Clause violation. However, the 
Supreme Court has ruled that "pervasively sectarian" institutions, such as houses of 
worship, cannot receive taxpayer dollars because government funding and monitoring of 
these institutions would violate the Establishment Clause. I The "Charitable Choice" 

I See Bowen v. Kendrick. 487 U.S. 589, 612 (1988). The Bowen Court explained that "[o]nly in the context of 
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provisions throw off this careful balance of current law, by granting any religious institution 
a statutory right to receive funding from the government - whether "pervasively sectarian" 
or not. 

It is clear from the language of the Charitable Choice provisions that it will result in 
unconstitutional government funding and monitoring of houses of worship and other 
"pervasively sectarian" institutions. In various cases, the Supreme Court listed among the 
factors to be used to determine if an institution is "pervasively sectarian": 1) location near a 
house of worship; 2) an abundance of religious symbols on the premises; 3) religious 
discrimination in the institution's hiring practices; 4) the presence of religious activities; and 
5) the purposeful articulation of a religious mission.2 

The "Charitable Choice" provisions would: 1) permit the provision of government 
social services in, not merely near, a house of worship; 2) explicitly grant a right to 
religious contractors to display religious "art, icons, scripture" and "other symbols" in any 
abundance in areas where government-funded services are provided; 3) allow religious 
contractors to discriminate against employees based on their religious beliefs -- including 
employees paid with government funds who work on taxpayer-funded programs. 

Furthermore, Section G), "Limitation on Use of Funds for Certain Purposes," which 
purports to prohibit the use of government contract funds for "sectarian worship, 
instruction, or proselytization" is absolutely unenforceable. The Supreme Court has made it 
clear that the government may not monitor the internal religious messages of pervasively 
sectarian institutions.3 Such monitoring and oversight would violate religion's autonomy 
from government and constitute excessive entanglement. 

Another entanglement problem with the "Charitable Choice" provisions is that it 
explicitly subjects religious institutions to government audits and financial regulations. 
Such regulatory intrusion by the government into a pervasively sectarian institution's 
fmancial books would violate the Constitution.4 

aid to 'pervasively sectarian' institutions have we invalidated an aid program on the grounds that there was a 
'substantial' risk that aid to these religious institutions would knowingly or unknowingly, result in 
indoctrination." [d. See also Grand Rapids School District v. Ball, 473 U.S. 373, 384 (1985); Meek v. 
Pittenger, 421 U.S. 349, 356 (1975); Hunt v. McNair, 413 U.S. 734, 743 (1973). 

2 . 
See Wolman v. Walter, 433 U.S. 229, 234(1977); Grand Rapids, 473 U.S. at 384 n.6; Hunt, 413 U.S. at 743; 

Roemer v. Maryland Public Works Board, 426 U.S. 736, 755 (1976). 

3 Aguilar v. Felton, 473 U.S. 402, 412-13 (1985). 

4 
See Lemon v. KurtlJTlan, 403 U.S. 602, 612-13 (1971). 
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Additionally, the "Charitable Choice" provisions raise the constitutional issue of 
religion acting in the place of government. For example, a state could contract with a 
religious denomination for the administration of AFDC benefits in a certain geographical 
area. Thus, the religion could evaluate and determine welfare eligibility and administer and 
distribute cash assistance - essentially acting as an arm of government. The Supreme Court 
has held that even the appearance of such joint authority by religion and the state is 
unconstitutional.5 

The Provisions Authorize Employment Discrimination Based on Religion 

The "Charitable Choice" provisions would allow a religious organization to engage 
in religious discrimination against employees who are being paid with taxpayer funds. 
Although religious organizations are currently granted an exemption from the prohibition 
on religious employment discrimination in Title VII of the federal civil rights law, this 
exemption should not extend to employees who are hired to work on, and are paid through, 
government grants or contracts. 

"Charitable Choice" explicitly extends the Title vn exemption to religious 
institutions and programs that are funded with taxpayer dollars. Such government-funded 
religious employment discrimination would raise violations of both the Establishment 
Clause of the First Amendment and the Equal Protection Clause of the Fourteenth 
Amendment. 

"Charitable Choice" Does Not Protect Beneficiaries' Religious Liberty Rights 

The "Charitable Choice" provisions do not provide adequate protection for the 
religious liberty of social service beneficiaries. Under the legislation, a state could 
completely shift government-funded social services for a certain geographic area or a 
specific social service to a religious denomination. This, of course, would lead to 
innumerable violations of the religious liberty rights of beneficiaries who are assigned to 
religious organizations to receive social service benefits and services -- especially those 
beneficiaries whose religious beliefs will be different than that of the provider. 

Despite these obvious problems, the legislation does not provide for notice to be 
given to beneficiaries informing them of their right to request an alternative provider of 
services. Thus, a beneficiary might assume that they have no option but to go to the 
assigned religious institution or forgo their benefits. Furthermore, as noted above, state 
governments will be constitutionally prohibited from enforcing the prohibition on the use of 

5 Larkin v. Grendel's Den, 459 U.S. 119 (1982). 
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funds for "sectarian worship, instruction, or proselytization.,,6 

The Federal "Charitable Choice" Provisions Trump State Constitutional Rights 

Despite an apparent "non-preemption" clause, many state constitutional provisions 
that protect religious liberty will be preempted by the Federal "Charitable Choice" scheme. 
The Charitable Choice provisions contain the following section: 

(k) PREEMPTION: Nothing in this section shall be construed to preempt 
any provision of a State constitution or State statute that prohibits or 
restricts the expenditure of State funds in or by religious organizations.? 

The key word in this preemption clause is the word "State" on the third line. Therefore, the 
only state constitutions that will not be preempted are those that restrict the diversion of 
state funds to sectarian institutions. This raises two issues: 1) the block-granted welfare 
funds will likely be considered federal -- note state -- funds; and 2) most of the state 
constitutional provisions that contain a funding prohibition restrict any "public" funds -
including federal funds - from being diverted to sectarian institutions. Thus, meaningless 
state constitutional provisions will not be preempted, but those that will impact the 
Charitable Choice scheme could be - and would be under the "actual conflict" doctrine of 
inferred federal preemption.8 

The Provisions Will Have an Adverse Effect on Religious Mission 

The "Charitable Choice" language will adversely effect the religious mission of 
many houses of worship. Part of the rationale for Charitable Choice is to encourage 
religious institutions to provide social services to their communities. In fact, many 
churches, synagogues and mosques already provide these benefits to their communities, and 
do so very well with private funds. Dependence on federal funding, and the oversight and 
regulations that come with it, will severely undermine the constitutionally-based autonomy 
that religious institutions enjoy. 

6 See Note 3 and accompanying text. 

? H.R. 3734, 1041h Cong., 2d Sess. § 104(k) (1996) (emphasis added). 

8 The state constitutional provisions will likely be found to "frustrate the purposes" of the federal Charitable 
Choice scheme. See CTS Corp. v. Dynamics Corp., 481 U.S. 69, 78 (1987); Silkwood v. Kerr-McGee, 464 
U.S. 238, 248 (1984). 
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Timothy Lamer, an Evangelical Christian critical of the "Charitable Choice" 
provisions, wrote in The Weekly Standard that 

Christian conservatives, instead of leading the charge for Ashcroft's proposal, 
should be the first to recognize how problematic it is. If the money doesn't go 
toward proselytizing, it will be ineffective. But if it does, even indirectly, it will 
seriously violate both conservative and basic American principles.9 

Mr. Lamer went on to state that 

a basic tenet of [religious liberty] is that citizens should not be taxed to support 
religions with which they disagree. Evangelicals in particular should remember that 
under the Ashcroft proposal, state governments will decide which charities get the 
federal dollars... Whichever sects have the most influence in each state will get the 
coveted funds. 10 

Marvin Olasky, author of The Tragedy of American Compassion, wrote in USA 
Today that the "Charitable Choice" provisions would lead "religious groups into 
temptation." I I Olasky explained that Ashcroft's provisions "miss[] an important point" -
that "Christian efforts take a bite out of poverty because of Christ," and unless religious 
groups "cheated by sliding money from one category to another" they would violate the 
prohibition on the direct use of government funds for sectarian worship or instruction. 

If the government begins funding services traditionally funded by the church 
community, a likely result will be a drop in participation in such activity by church 
members and increased dependence on government funding. The influence of federal 
dollars and oversight will surely undermine the mission of religious institutions. 

Conclusion 

. The "Charitable Choice" prOVISIons violate the Constitution and are 
antithetical to the American ideal of religious liberty. The legislation puts state 
governments in an impossible position, and will only subject states to an avalanche 
of litigation. "Charitable Choice" presents both the problem of government funding 
of religion and religion acting in the place of government. Congress would do 

9 Timothy Lamer,! Gave at Church, The Weekly Standard. January IS, 1996, at 13-14. 

10 [d. 

II Marvin Olas1:y, Holes in the Soul Matter as Much as Dollars, USA Today, February IS, 1996, at 12A. 
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taxpayers and religion greater justice by leaving houses of worship free of federal 
interference and the influence of government dollars. Religious institutions already 
provide religious social services -- with parishioners' private contributions. 
Congress should not undermine this tradition by inviting "Big Government" into our 
nation's houses of worship. 
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POINT-BY-POINT RESPONSE TO 
SENATOR ASHCROFT'S DOCUMENT ENTITLED: 

"CONSTITUTIONAL ARGUMENTS REGARDING 
THE 'CHARITABLE CHOICE' CLAUSE" 

In the Fall of 1995, Senator Ashcroft distributed a document defending the 
constitutionality of the Charitable Choice provisions. The Ashcroft document was written 
specifically to support an amendment to the Older Americans Act. This document responds to 
Senator Ashcroft's document. It is organized consistent with, and bears the same section 
headings as, the Ashcroft document. 

1. The Establishment Clause would be violated if we allowed religious organizations to 
receive government funds to provide services to older Americans. 

What Senator Ashcroft's document does not mention: Religiously-affiliated 
organizations, such as Catholic Charities, are already eligible to receive government funds to 
provide non-sectarian social services to government beneficiaries. What the "Charitable Choice" 
provisions would do is give "pervasively sectarian" religious institutions, such as a house of 
worship, a statutory "right" to provide government-funded social services. 

Senator Ashcroft's document correctly states that the Supreme Court has not permitted the 
funding of religious institutions that are "pervasively sectarian" because it would violate the 
Establishment Clause. Bowen v. Kendrick, 487 U.S. 589, 612 (1988). However, the document 
incorrectly states that "nothing in the text of the Charitable Choice clause indicates that money will 
flow to such organizations." 

A quick reading of the "Charitable Choice" provisions reveals that it is solely aimed at 
funding institutions that the Supreme Court has characterized as "pervasively sectarian." In various 
cases, the Court listed among the factors to be used to determine if an institution is "pervasively 
sectarian": 1) location near a house of worship; 2) an abundance of religious symbols on the 
premises;. 3) religious discrimination in the institution's hiring practices; 4) the presence of religious 
activities; and 5) the purposerul articulation of a religious mission. See Wolman v. Walter, 433 U.S. 
229, 234 (1977); Grand Rapids School District v. Ball, 473 U.S. 373, 384 n.6 (1985); Hunt v. 
McNair, 413 U.S. 734, 743 (1973); Roemer v. Maryland Public Works Board, 426 U.S. 736, 755 
(1976). 

The "Charitable Choice" provisions would: 1) permit the provision of government social 
services in, not merely near, a house of worship; 2) explicitly grant a right to religious contractors 
to display religious "art, icons, scripture" and "other symbols" in any abundance in areas where 
government-funded services are provided; 3) allow religious contractors engage in religious 
employment discrimination. Additionally, any services provided in a house of worship would 
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undoubtedly expose beneficiaries to religious activities and expression of the sanctuary's religious 
mission. Thus, it is very likely that "pervasively sectarian" institutions will receive government 
contracts under "Charitable Choice." 

2. There is no precedent for allowing religious organizations to receive federal funds to 
provide services to Older Americans. 

What Senator Ashcroft's document does not mention: Although the Supreme Court 
approved the facial constitutionality of the Adolescent Family Life Act (AFLA), that statute, while 
allowing religious organizations to participate, did not contain provisions similar to the "Charitable 
Choice" language. See Bowen v. Kendrick, 487 U.S. 589,612 (1988). 

The "Charitable Choice" language differs from the AFLA statute in the following ways: 

* Unlike AFLA, it would give all religious institutions the "right" to be eligible for 
government funding. 

* Unlike AFLA, it would explicitly authorize religious institutions to engage in religious 
employment discrimination against workers who will be paid with taxpayer dollars. 

* Unlike AFLA, it would allow government vouchers and certificates to be used for 
"sectarian worship, instruction, or proselytization." 

* Unlike AFLA, it would explicitly preempt state constitutional provisions that protect the 
religious liberty rights of state citizens. 

* Unlike AFLA, it would explicitly prevent states from ensuring that government funded 
social services are provided in an environment free of proselytizing symbols and expression. 

* Unlike AFLA, it would clog state courts with a new cause of action against the state by 
religious institutions that were not granted contracts for services. 

* Unlike AFLA, it would foster excessive government entanglement with religion by 
authorizing wide-ranging fmancial audits of religious institutions that receive, but do not 
segregate, federal funds under the Older Americans Act 

Additionally, the institutions receiving federal funds under AFLA do so by way of federal 
grants. The "Charitable Choice" provisions do not authorize grants to religious institutions; rather 
it calls for contracts between the government and religious institutions. This is significant because 
as a contractor, a religious institutions will not simply be funded by the government, but also acting 
in place of the government. 

Such activity, in which religious institutions would act as an arm of the state with respect to 
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social service programs, would violate the Supreme Court's ruling in Larkin v. Grendel's Den, 459 
U.S 119 (1982), in which the Court overturned a zoning statute that allowed churches to participate 
"in the exercise of substantial government powers" in violation of the Establishment Clause. The 
"Charitable Choice" scheme would create the same appearance of joint authority by church and 
state that the Larkin case found to be unconstitutional. 

Furthermore, all of the religious groups cited ill Senator Ashcroft's document that 
participate in federal refugee resettlement activities are religiously-affiliated organizations, not 
pervasively sectarian institutions. These groups are currently eligible to, and do, participate in 
federally funded social service programs, even without the "Charitable Choice" provisions. The 
Ashcroft provisions are therefore an intentional departure from the already inclusive current law. 

3. Beneficiaries should not be able to redeem vouchers with religious service providers. 

What Senator Ashcroft's document does not mention: No court has ever upheld the use 
of government dollars for vouchers to be redeemed for religious worship or instruction (as the 
"Charitable Choice" provisions would explicitly allow.) See PEARL v. Nyquist, 413 U.S. 756, 790 
(1973). 

The cases cited by Senator Ashcroft involve facts in which only an "attenuated fmancial 
benefit" flowed to a sectarian organization. In fact, in one of the cases cited, Mueller v. Allen, 463 
U.S. 388 (1983), the Court upheld a state tax deduction for parents for expenses incurred in 
providing tuition, textbooks and transp~rtation for their children attending public and private 
schools, including religious schools. However, the Supreme Court ruled that unlike the actual 
transfer of funds, the tax deduction for parents provided merely an "attenuated fmancial benefit" to 
the religious schools. [d. at 399. The Court went on to explain that ''the direct transmission of 
assistance from the State to the [religious institution] themselves" would be unconstitutional. [d. 

Most recently, the Supreme Court reaffirmed this principle in Rosenberger v. Rector and 
Visitors of the University of Virginia, 515 U.S. _, 132 L.Ed.2d 700 (1995). The majority 
decision in Rosenberger stated very clearly that "if the State pays a church's bills it is subsidizing it, 
and we must guard against this abuse." [d. at 725. 

4. Subsection (j) provides that taxpayer dollars made available under certairi titles and 
programs may be expended for "sectarian worship or instruction" in patent violation of the 
Establishment Clause. 

What Senator Ashcroft's document does not mention: Subsection G) explicitly allows 
government vouchers or certificates to be redeemed for sectarian worship or instruction. Senator 
Ashcroft's document defends this use of funds by explaining that "when beneficiaries exercise 
personal choice in the use of their benefit at similarly situated institutions, whether public, private 
nonsectarian, or religious, there is no Establishment Clause violation." 
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However, the Supreme Court has disagreed with this interpretation of Constitutional law. 
The Supreme Court has found that disbursing benefits through vouchers has the same effect on 
funding the sectarian activities as aiding the pervasively sectarian institution directly. According to 
the Court, the government funds merely pass through the voucher recipient to the religious 
institution in a "legalistic minuet." PEARL v. Nyquist, 413 U.S. 756, 790 (1973). 

Furthermore, Section (j), which purports to prohibit the use of government contract funds for 
sectarian worship, instruction, or proselytization is absolutely unenforceable. The Supreme Court 
has made it clear that the government may not monitor the internal religious messages of 
pervasively sectarian institutions. Aguilar v. Felton, 473 U.S. 402, 412-13 (1985). Such 
monitoring and oversight would violate religion's autonomy from government and constitute 
excessive entanglement. 

5. Religious organizations should not be able to discriminate in their hiring practices if they 
receive government funds. 

What Senator Ashcroft's document does not mention: Title VII's exemption that allows 
religious institutions to discriminate in hiring based on an applicant's religion does not contemplate 
a government-supported religious institution's ability to engage in discrimination with taxpayer 
funds. 

Senator Ashcroft's document states that ''1be Supreme Court has never ruled on this issue, 
so for the time being, Congress should err on the side of allowing as much freedom as possible." 
How is "freedom" equivalent to discriminating against people based on their religious beliefs and 
practices? Doesn't ''religious freedom" dictate that Americans should be free to practice the religion 
of their choice, without fear of being fired from government-funded employment? 

6. The Charitable Choice provision would violate the religious liberty of aid recipients. 

What Senator Ashcroft's document does not mention: Although the legislation states 
that a voucher for an alternative provider may be given to a beneficiary who objects to a religious 
provider he or she is assigned to,. the "Charitable Choice" language does not require that 
beneficiaries receive notice of their right to object to a religious provider. Thus, a beneficiary might 
assume that they have no option but to go to the assigned religious institution or forgo their 
benefits. 

7. Subsection (d) specifically allows funding to religious institutions, even if they place 
sectarian symbols and messages in areas in which they provide government services to clients. 

What Senator Ashcroft's document does not mention: The Supreme Court has ruled 
that one of the factors in determining whether a religious institution is pervasively sectarian, and 
therefore ineligible to receive government funding, is whether an abundance of religious symbols 
appear on the institution's premises. Wolman v. Walter, 433 U.S. 229, 234 (1977). The 
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"Charitable Choice" clause explicitly prevents states from ensuring that government benefits are 
provided in a environment without an undo amount of "religious art, icons, scripture, or other 
symbols." 

Senator Ashcroft's document cites Otero v. State Election Bd. of Oklahoma, 975 F.2d 738, 
740-41 (10th Cir. 1992), in which the held Tenth Circuit held that the use of church property as a 
polling place did not violate the Establishment Clause. However, the court relied on the fact that 
the election activity would likely occur at some "nonconsecrated portion of the church building 
which can be used as a polling place." [d. at 741. Under the "Charitable Choice" provisions, 
however, religious institutions would not only be permitted to provide government-funded services 
in a consecrated and heavily sectarian environment, but state governments would be prevented from 
requiring that government services be provided in nonconsecrated areas or environments free of 
heavy proselytizing expression and symbolism. 

8. Subsection (g) fosters excessive government entanglement with religion by apparently 
authorizing wide-ranging fmancial audits of any religious institution that receives, but does not 
segregate, federal funding under the Older Americans Act reauthorization bill. 

What Senator Ashcroft's document does not mention: The audit provision only protects 
the religious institution ifit chooses to segregate the funds. Since the provisions do not require the 
funds to be segregated, the religious institution may commingle its own private funds with the 
government funds. If such commingling does occur, it would either: (1) subject the institution to 
government oversight of its entire books; or (2) prohibit government accountability over any of the 
money, including the taxpayer funds. 

By instructing religious institutions on how to keep their fmancial books, the "Charitable 
Choice" provisions further entangle government in the business of religious institutions. 
Furthermore, the "nondiscrimination" concept would work both ways, as the government would 
apply to religious institutions the same oversight and investigatory practices it employs with 
nonsectarian organizations and businesses it contracts with. 

9. Subsection (h) gives religious institutions receiving or desiring federal funding a special 
right to sue the government, while denying a similar' right of legal action to beneficiaries to seek 
relief from religious discrimination by organizations providing services. 

What Senator Ashcroft's document does not mention: The "Charitable Choice" 
federal directives bind the hands of state governments under the guise of "nondiscrimination against 
religious organizations." As explained in Point #1, the Supreme Court has ruled that "pervasively 
sectarian" organizations cannot receive government funding, and state governments, in order to 
avoid a violation of the U.S. Constitution, are required to examine the sectarian nature of an 
institution before it provides funds to it 

Under the Ashcroft language, if a state government denies contracts because it determines 

5 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

that the funding of certain "pervasively sectarian" religious entities would violate the Establishment 
Clause, then it will face a multitude of lawsuits from any number of such religious institutions 
claiming "discrimination" under the "Charitable Choice" cause of action. This would leave states 
with a court-clogging "Hobson's Choice" - if funds are distributed to "pervasively sectarian" 
institutions they would face a Constitutional lawsuit, and if funds are withheld they would face a 
statutory cause of action under "Charitable Choice." 

Furthermore, the federal "Charitable Choice" legislation would likely preempt numerous 
state constitutions that contain provisions designed to protect the religious liberty of its citizens. 
For example, the Constitution of the state of Missouri contains the following provision: "[N]o 
money shall ever be taken from the public treasury, directly or indirectly, in aid of any church, sect 
or denomination of religion ... " Missouri Constitution, Article I, Section 7. Over half of the states 
have such a constitutional provision. 

10. There is a danger that a religious organization would be the only available service 
provider in certain areas. 

What Senator Ashcroft's document does not mention: While acknowledging that this 
is a "conceivable hypothetical problem," Senator Ashcroft states that "beneficiaries who object to 
receiving services from a religious provider have a right to receive services from the state through 
an alternative provider." However, the legislation does not provide notice to the beneficiary of his 
or her right to object. Without such notice, a beneficiary might choose to forgo benefits rather than 
suffer a violation of religious liberty. 
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by Timothy Lamer 

T
HERE's .... N EMERGING CONSENSUS on the right 
that religious charities do a better job of help
ing the poor than does gov=ment. Sen. John 

Ashcroft of Missouri has thus proposed to allow States 
to funnel federal welfare dollars to churches and other 
overtly religious organizations so they can provide fed-

. era! services and federal cash to the poor. But Christ
ian conservatives, instead of leading the charge for 
Ashcroft's proposal, should be the first to recognize 
how problematic it is. If the money doesn't go toward 
proselytizing, it will be ineffective. But if it does, even 
indirectly, it will seriously violate both conservative 
and basic American principles. 

Ashcroft's proposal is an amendment to the welfare 
reform bill. It would allow States to distribute their 
federal welfare block grants to charitable and other 
private groups, including religious organizations. 

Although churches and religious 
charities would not have to alter 
their religious character to get the 
federal money, the amendment 
savs: "No funds provided directly 

to institutions or orgacizations to provide services and 
administer programs ... shall be expended for sectar
ian worship, instruction, or proselytization." 

If so, the good senator's proposal is a waste of mon
ey. The thing to keep in mind is why Christian chari
ties work so much better than social services provided 
bygov=ment. 

Are believers just more effective bureaucrats than 
non-believers? No, Christian charities do so well 
because Christ changes lives. When a Christian charity 
lifts someone out of poverty or drug abuse, the 
improvement in the person's circumstances or behav
ior is merelv the outward manifestation of a change 
within the person; it is new fruit from a regenerated 
tree. 

The gospel is the essential agent, the root of the 
spiritualcliange. Without proselytizing, then, Christ
ian charities will be no more effective than govern
ment or any other chari!'.'. 

Of co~e, one could'argue that money is fungible. 
It's a familiar conservative point, and it's true. When 
the gov=ment gives money to the Sierra Qub to run 
a wildlife refuge, it frees up funds that can be used for 
lobbving, fundraising, and so forth. If it's true for the 
Sien=a Qub, it's true for the Southern Baptist Conven
tion. Tax dollars given for "secular" use at Christian 
charities will free up church funds for proselytizing. 

THE WEE!Cl.Y STANDARD 

But that should con= all those, including evan
gelicals, who val.lle religious liberty, a basic tenet of 
which is that citizens should not be. taxed to suppOrt 
religions with which they disagree. Evangelicals in . 
particular should remember that under the Ashcroft 
proposal, state gov=ments will decide which chari
ties get the federal dollars. In other words, raw politi
cal power will prevail. Whichever sectS have the most 
in1l.uence in each state will get the coveted funds. 
Imagine the backlash when evangelicals realize that 
their money is going to support the Mormon Church 
in Utah and the ROI!lan Catholic Church in Massachu
settS. Or when Mormons and Catholics realize that 
their tax dollars are supporting the Southern Baptists 
in Tennessee. 

If money really is fungible, then government sup
port of Mormon charities means the Mormon Church 
can send more missionaries to, say, the South. And the 
Southern Baptists can do more evangelism in, say, 
Utah. There's no better way to Start a real religious war 
in America than to coerce the faithful of any church 
intO subsidizing what they view as a false religion. 

Conservatives also need to think hard about what 
Ashcroft's proposal will mean for the future of welfare 
reform. What happens if a future Congress decides to 
reduce the amount of money given to states in welfare 
block grants? Will Christian charities and churches be 
willing to give up their subsidies when that happens? 

It won't be easy. Federal funding is a narcotic. 
Once addicted, recipients find it hard to live without. 
As Art Smith of Volunteers of America told theAmeri
can Speaawr, gov=ment aid "impairs your impetus 
to go OUt and raise funds. Tnat's a real danger all non
profits face-jUSt sitting back and figuring the govern
ment will take care of VOu." Once Christian charities 
get used to collecting the subsidy, they will develop 
programs and goals premised on receiving govern
ment aid. The threat of losing such aid will be gen
uinely terrifying. They will surely fight such cuts and 
thus become what conservatives detest-recipients of 
federal grants lobbying for "more." AIe Christian con
servatives prepared for the sight of Christian charities 
lobbying to keep their place at the federal trough? 

Of all people, conservatives should know that fed
eral funding always has unintended consequences. 
This proposal is no different. The ACLU and other 
opponents of Senator Ash::roit's amendment are-this 
time-on the side of the ang:ls. 

Timothy Lamer is director of th~ Free Enttrprise & Media 
InstitulC of the Media Research Center in Alexandria, 
Virginia. 
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Holes TIl the soul mattel· as lllucil as dollars 
Since faith can be key to changing lives, real welfare reform will 
Include tax credits to help religious groups spread their beliefs. 
By Marvin Olasky 

l.n.~t year's congressional welfare debate 
centered on the role of dollars In Oghtlng 
poverty. 

This year's should focus on the role of God. 
The historical and contemporary research 

I've done shows thai some people are poor 
through no lault of their own, but others are 
Impoverished because of spiritual problems 
that manlIest themselves In addiction, alco
holism, lamlly abandonment, promiscuity, 
lazines.<; or crime. 

Those troubted poor have holes In their 
souls that only God can fill. 

It's not that the rich have fewer spiritual 
holes than the poor, but rather tbat the for
mer are better able to plug those holes with 
putly, temporarily. 

Rich alcoholics eventually become poor, 
hut lor a long lime their fall Is hidden, while 
the prohlem<; of a homeless man with a bottle 
01 Mati Dog are evident to all. 

Recognition of spiritual need should not 
If'mlthe hf'ller-{)IT to scorn the ttoubled poor, 
hul mlher til oITer elJective compassion that 
is challenging, personal and spiritual -
"CPS" lor short. 

I have seen In Inner cities across the coun
Iry Ihat just as CPR can revive a dying body, 
~(l CPS call help to revive a soul sunk Into fa
talislic tleleatlsm. 

Instead 01 embracing CPS, Congress from 
1965 through 1994 pa'!Sed bills that embodied 
entillement, bureaucracy and an attempt to 
banish God. 

But that tide ebbed last year, and leaders 
from Newt Gingrich on down expressed In-

terest In CPS, Including the role of churches, 
synagogues and other religious organlmtlons 
In Dghtlng poverty. 

Two dllferent paths to bring God back Inlo 
the equation emerged, but they received lit
tle publlclly. 

Sen. John Ashcroft, R-Mo., and others pro
posed Ihal Washington distribute grants to re
ligious as well as to secular orgonlmtlons; 
church groups would accept federal dollars 
for anti-poverty work as other providers do, 
with ellectlveness In getting people 011 drugs 
or oul of poverty the relevant question. 

But there was a catch: Government grants 
could not be "expended for sectarian wor
ship, Instruction or proselyUmtlon." 

Therein lies the rub. 
That gag rule forbidding the most serious 

types of religious expression In government
funded projects was politically necessary, be
cause without It the American Civil LIberties ' 
Union and Its political allies would nol only 
have opposed Ihe measure, as they did, but 
also gone thermonuclear, 

Shrewd politics, however, makes for Inef
fective anti-poverty work. 

The proposal, which became part of the 
Republican welfare-reform bill now vetoed 
by President Clinton, missed an Important 
point. 

Christian eITorls take a bite out of poverty 
because of Christ. 

Other serious religious groups also attri
bute their ellectlveness not to niceness but to 
spiritual transformation brought about by 
worshIp, teac~lng and theological advocacy 
- the very funcUons that the proposal would 
disallow. 

Furthermore, the proposal did not allect 
all religious groups equally. 

Churches that have become political or s0-
cial clubs could readily accept government 
money because they already have lost their 
salt and become government look-ellkes. 

But ChristIan, Jewish and Islamic groups 
that have remained theologically tough 
would either tum down the money and the 
accompanying gog rule, or go soft also - un
less they cheated by sliding money from one 
category to another. 

Ashcroft deserves credit lor shining a spot
light on current dIscrimination In funding. 

But his proposal, II enacted, would have 
led religious groups Into temptation. 

There Is a better way, and Ashcroft hIm
self - along wIth Sens. Dan Coats, R-Ind., 
and RIck Santorum, R-Pa. - has proposed It 
for congressional action In 1996: tax credits 
that would allow IndIviduals to send more 
money directly 10 any poverty-lighting orgo
nlmUon, religious or secular. 

Currenlly, Indlvldunl taxpayers can lIem
Ile the contrIbutions they make and deduct 
the sum from their tax paymenfs, generally 
at a marginal rate of 15%, 28% or 31 %. 

That Is good but not good enough, \I the 
goal Is to reinvIgorate more AmerIcans' bod
Ies and souls. 

Under a 100% tax<redlt proposal Intro
duced by Coats, a sIngle taxpayer could send 
$500, or a couple S I ,000, to a local poverty
ftghtlng group and take that amount right 011 
tax payments, sending $500 or S 1,000 less to 
Washlngtori. 

The goal or such an approach Is 10 remove 
power rrom Washington while promoting 10-
cat charities and supporting rellgtous liberty, 
IndIviduals would lund groups wllh which 
they were In theological agreement; religious 
people would not be forced to fund programs 
embodying some other ralth. 

Many different religious and secular 
groups could compete to creale eITective pro
grams wIthout the government giving preler
ence to any. 

Now that It's liack to the drawing board on 
welfare reform, Congress should move swllt· 
Iy to adopt a tax<redlt proposal, 

The concept promotes challenging. per
sonal and spiritual help while doing away 
with the problem 01 centralized government 
bureaucrats deciding among various reli
gious claimants. 

The hetter-{)n would have the Joy 01 pro
vIding elJectlve help, and those In splrllunl n.~ 
well as material need would receive new life. 

Marvin Olashy Is a senior 1('1/011' al Ihe 
Progress and freedom fOllndation and tI,(, 
auf/lor o/lbe Traged, of American Cornpao;
slon. He recently ro-lounded the Center for 
f11ectfve Compassion .. 
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FROM WASHINGTON 

Big church 
A few weeks ago, Bob Dole struck a fear
less blow for the separation of church 
and state, He denounced the Depart
ment of Housing and Urban Develop
men t for using federal funds to nire the 
Nation of Islam Security Age:1cy to 
patrol public housing projects in Balti
more, Dole was especiallv concerned 
that the Nation of Islam might be violat
ing federal anti-discrimination laws by 
hiring onlv African Americans: ne also 
worried that federal taXes we~e being 
used to subsidize religious proseh-tizing, 
Stung by Dole's criticisms, Hl"D can
celed the contract on November g, 

But Dole's posturing as a defender of 
Jeffersonian ideals was absurd_ His own 
welfare reform bill would authorize 
churches to administer federal welfare 
programs on a grand scale-and would 
exempt them from anti-discrimination 
laws in the process, A little-noticed 
amendment proposed by Senator John 
Ashcroft of Missouri, and backed bv 
Dole, would prohibit states from discrim
inating against "religious organizations" 
if they decide to contract out certain wel
fare programs to private charities_ In 
other words, states would be free to dele
gate programs like child care, pregnancy 
prevention or even cash assistance to the 
Nation ofIslam, which could require the 
needy to listen to uplifting numerologi-.. 
cal sermons while cheerfullv discriminat
ing against Jewish employees. 

lf Do Ie and Ashcroft reallv cared about 
religious neutrality, they' could have 
drafted a sane welfare bill while a"oiding 
the Dickensian tangle of constirutional 
challenges that this scheme is sure to pro
voke. The basic impulse behind the bill 
makes sense: in an age where social ser
vices are being massively privatized, reli
giously affiliated charities shpuld be 
tapped to deliver social services to the 
poor, since they do it better than almost 
anyone else. New York state, for example, 
relies heavily on Catholic and jewish 
charities to provide publicly funded fos
ter care. And, as Sallie Tisdale has argued 
in these pages. the Salvation _-\rmy is a 

6 TIlE NEW REpUBLIC DECEMBER 11, 1995 

model of COSt efficiency, spending eightv- staffers objected to the idea that ",vith 
seven cents of ever\' donated dollar on its government sheckles come governmen
service programs. '(See "Good Soldiers," tal shackles." .-\ccordingly, the Ashcroft 
DiR. January 3. 1994.) But because the amendment savs that the religious 
Salvation _-\rmv balks at the idea of sepa- exemption from Title VU still holds even 
rating its religious mission from its char- where public funds are involved. 
itv work, as federal law requires. it has Unfortunate lv, the constiturional ques
been increasinglv reluctant to accept fed- tions weren't aired in Congress. That's 
eral funds, which now comprise less than because .-\Shcroft has quietly decided to 
I percent of its budget. tack his amendment Onto a slew of social 

Senator Ashcroft. however, wants to senice reform bills-including the 
solve that problem by allowing churches recent substance abuse bill-without 
to administer public welfare programs in public hearings'or debate. So the courts 
an openlv sectarian way. His tough-love will have the tinal say. Rather than waiting 
model evokes the welfare program in for Justice O'Connor to make up her 
Time Bandits. where John Cleese as Robin mind. Representative Henrv Hyde took 
Hood hands out coins to a line of dotter- matters into his own hands last week 
ing old ladies and then. to emphasize the by introducing the Religious Equality 
value of work, has his merry men hit Amendment to the Constitution: "Nei-
them in the stomach. The 'bill ther the United States nor any 

stresses th, at a church receiv-, ~. , , ,""" , , Scate shall denv benefits to 
ing publi; funds c~:t be ~. /i,~;;;., -":' or ochenvise discriminate 
forced to remove religIOUS , ' ., ,. -', "if, against any private person 
art, icons, scri~ture,.or ~ - ':,: or group on account of rei i-
other svrnbols whIle ~"'), gious expression, belief, or 
handing out federal identitv," But the Hvde 
money. Direct grants (as Amendment would <ilso 

'opposed to vouchers) can't permit direct government 
be used for religious educa- funding of religious schools 
tion or proselytizing, but the and. therefore, would violate a 
bill doesn't sav explicitly that presumption against direct taXa-
benefits have to be distributed in a secu- tion for the benefit of religion that 
lar manner. If a recipient objects to the stretches back to the nineteenth centurv. 
religious character of a welfare program, Constitutional worries aside, the 
the state has to set up an alternative. Ashcroft-Dole scheme seems like bad 

The relevant Supreme Court decisions poliCY for churches; it tempts them to 
are a little opaque-they hinge, as usual, become agents of the welfare state in 
on the conflicted impulses of Sandra Day ways that can only compromise their reli
O'Connor-but five justices seem to gious autonomy. Unlike Newt Gingrich's 
agree that if religious charities want to libertarian guru, Marvin Olasky, who 
administer public welfare programs. they wants to dismantle the welfare state 
have to do so in a secular wav. O'Connor entirely so that churches can step volun
emphasized in the 1988 Bo~en case that tarilv into the breach, the Dole bill is a 
"any use of public funds to promote reli- Statist nightmare that would open up 
gious doctrine violates the Establishment church coffers to federal audits if they 
Clause." And in Bowen, the Court held fail to segregate public and private 
that religiously affiliated charities can funds. 
receive government grants to advocate Mavbe these nightmare scenarios 
chastity, but ·pervasively sectarian' insti- won't materialize; mavbe all the 
tutions. such as parochial schools. can 'I churches deputized under the Ashcroft, 
be, directlv funded, because of the fear scheme will conduct themselves like 
that public funds will be used to advance those mild-mannered curates in Victo
religion. rian novels who dispense tea and sympa-

The employment discrimination pro- thy to the deserving poor without alarm
visions of the bill are also shaky. Title VII ing them bv mentioning the Divine. In 
of the Civil Rights Act of 1964, the fed- that case the bill might pass constitu
eral anti-discrimination law, contains an tional muster. But the dangers of the 
exemption for religiOUS organizations: Ashcroft scheme could have been 
but a Mississippi judge held in January avoided. All Dole had to do was to 
1989 that exemption doesn't apply when require churches to set up non-sectarian 
a religious group is administering public affiliates as a condition of receiving pub
funds: therefore. he held, the Salvation lic funds and co prohibit them from pros
Army couldn't fire an emp loyee in its elytizing, or engaging in religious dis
federally funded domestic-violence shel- crimination. while performing state 
ter after learning she was a witch. Sena- functions. Don't the Grand Rebbe and 
tor ,-\shcroft was furious when he heard Louis Farrakhan deserve to be held to 
about the case. In a meeting with Julie the same standards? 
Segal of .-\mericans United for Separa-
tion of Church and State, one of his JEFFREY ROSEN 
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Go to Church for JOur Check 
SEN. DOLE'S welfare reform bill, the latest 

version of which was dropped in the hopper 
just as the legislators were leaving town, is a 

minefield of explosive issues ranging from such 
subjects as efforts to discourage teenage preg
nancy to the treatment of immigrants in need. It 
will become the order of business on Sept. 6 
when the House returns, and though it deserves 
a searching review and considerable debate, the 
pressure is on to pass it quickly. 

Because the bill contains so many potential 
revisions in the welfare laws, less obvious changes 
may be accepted almost inadvertently. An example 
is a provision added only in this most recent draft of 
the bill that would alter the role of religious groups 
as benefit providers. Under current law, religiously 
affiliated organizations like Catholic Charities, for 
example, or Jewish hospitals, provide certain ser
vices that are paid for by the federal government. 
These entities are not essentially religious in na
ture, but have been set up by religious groups to 
perform a social service function in the community. 
Whether supported by parish contributions or pub
lic funds, they serve people of all faiths. When 
federal money is involved. they must observe 
certain guidelines aimed at preserving the nonsec-
tarian nature of their work. . 

The bill would go beyond this practice by allow
ing churches themselves to act as service provid
ers. This means that large blocks of public funds 
could be given directly to religious organizations 

who would have the responsibility for delivering 
the services. Presumably, the Bishop of Topeka, 
the leading Orthodox rabbi in Brooklyn or the 
Elders of the Mormon Church could become pro
viders of the services taxpayers fund. Benefits 
could be disbursed inside churches, and temples 
and recipients who objected would have to ask to 
be reassigned to some other provider. Since no 
explanation of this provision was offered when the 
bill was introduced, and the text is not entirely 
cl,ear, the number of government programs in
volved is uncertain. The American Civil Liberties 
Union believes that "at a minimum this section will 
apply to cash assistance benefits" like AFDC. Sen. 
John Ashcroft, who originated the proposal, ex
pects its application to be much broader, extending 
to feeding programs, job training, drug rehabilita
tion and a host of other services. 

There is no doubt that churches are exemplary 
social service providers. Many have been en
gaged in the enterprise for years, raising and 
spending their own money without the aid of the 

. state. But in this country at least, they are not an 
arm of government. The potential for confusion 
about the real source of benefits received is 
great. The possibility of state favoritism among 
religious groups is real. The likelihood of subtle 
proselytizing-even though forbidden in the 
law-cannot be dismissed. In sum, this kind of 
entanglement of church and state is simply 
wrong and probably unconstitutional as well. 

The Washington Post 

Editorial, p. A-20, 

August 21, 1995 
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Separating Cllurch and State 
By J. Brent Walker 

WASHINGTON 

"cngress should fix the 
!f' welfare system, not 
!<; add new flaws. But 
II. flawed is a fitting de-

scription of an obscure 
.,. provision in a Senate 
"Republican reform package that 
~'would funnel public subsidies to 
"churches to provide welfare benefits. 
';Such financial linkage between 
;;church and state Is most likely un
'constitutional and would actually 
harm religion. 
• Sponsored by Bob Dole, the Senate 
majority leader, and Senator J uhn 
Ashcroft of Missouri, this provision 
would radically change how religious 

.. organizations provide day care, hot 
Jmeals and emergency shelter . 
. :. Under current law. religious 
~groups can get Federal money to 
.,provide welfare benefits, but such 
;IDoney may not be used to advance 
religion. For example, a Baptist hos-

,.pital may spend public funds to care 
:,tor patients, but not to proselytize. 
, But under the proposed law, 
~churches could wield taxpayers' 

money as theological ladles in their 
.. soup kitchens. Churches would re
,~:ceive, the money directly and could 
vrequire people to listen to a sermon 
"as they wait in line for a sandwich. 
. Senators Dole and Ashcroft may 
,,,be correct when they arguE' that 

J. Brent Walker i~ gellemi counsel of 
" the Baptist JOint Committee. 

churches are more effective than 
Federal agencies in housing the 
homeless and feedi~g the hungry. 

But Americans sf-ould not have to 
sacrifice religious freedom on the 
altar of welfare reform. The first 16 
words of the Bill of Rights enshrine 
religious liberty as our "first free
dom" and erect a wall of separation 
between church and state to protect 
that freedom - a wall that Sen. 
William Cohen, a ~Iaine Republican, 
recognized yesterday in his success
ful amendment to insure that the 
programs are carr:ed out consistent 

Welfare services 
should not be tied 

to religion, 

with the COllsttlur:on. But calling it 
constitutional docs not make it so. 

Senator Cohen :'died on the 1988 
Supreme Court ruling in Bowen v. 
Kendrick that he,d that religiously 
affiliated groups !:'::ly use tax funds 
to fight teen-age ;;regnancy. But the 
Court went on to s~y that it would not 
tolerate such funes going to a "per
vasively sectari",~" organization. 
like a church or s::nagogue. 

Yet the Ashcroft-Dole proposal 
would do JUSt th",:. It would permit 
states to give tax ::ollars to religious 
otganizations th3~ display religious 

messages in areas where people re
ceive Government services. 

The proposal would allow for "sec· 
tarian worship and instruction" in 
the course of delivering welfare 
benefits, and would enable churches 
to use Federal funds'to discriminate 
against employees who fail to adhere 
to their religious tenets. 

When government gets involved in 
advancing religion, it inevitably he· 
comes entangled with religious prac
tice. divides citizens along religiOUS 
lines and prefers some religions (IV,,,· 

others. It is hard to imagine a MornwlI 
church winning a welfare gram in 
Biloxi. Miss. - or a Southern Baptist 
church winning one in Salt Lake City. 

The likelihood of unhealthful com
petition and burdensome regulation, 
including invasive audits. explains 
why many religious groups - Bap.
tists, CathOlics, Presbyterians, Meth
odists and many Jewish orgumz,,
tions - strongly oppose this provi
sion. 

There is a place for religiolls or
ganizations in delivering welfare. 
But it should be done through sepa
rately incorporated affiliates thaI do 
not engag!: in religiOUS education. 
proselytizing or discrimination. 

That way, religious groups call 
preserve their theological purity and 
organizational autonomy, while co
operating with the Government to 
deliver services to those who need 
them. 

The Ashcroft-Dole proposal flouts 
the First Amendment, further lamts 
the welfare system and threatens 
our first and most precious Iibeny.O 

,.---------------------------------------------------------------------------------

The New York Times 

Op-Ed, p. A27 

September 14, 1995 
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SECTION 
F 

LEGISLATIVE LANGUAGE IN THE WELFARE REFORM BILL 
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CONFERENCE REPORT ON H.R. 3734, PERSONAL RESPONSIBIUTY AND WORK 
OPPORTUNITY RECONCIUATION ACT OF 1996 (House of Representatives - July 30, 
1996) 

SEC. 104. SERVICES PROVIDED BY CHARITABLE, RELIGIOUS, OR 
PRIVATE ORGANIZATIONS. 

(a) In General: 

(1) State options: A State may--

(A) administer and provide services under the programs described in 
subparagraphs (A) and (B)(i) of paragraph (2) through contracts with 
charitable, religious, or private organizations; and 

(B) provide beneficiaries of assistance under the programs described in 
subparagraphs (A) and (B)(ii) of paragraph (2) with certificates, vouchers, 
or other forms of disbursement which are redeemable with such 
organizations. 

(2) Programs described: The programs described in this paragraph are the 
following programs: 

(A) A State program funded under part A of title IV of the Social Security· 
Act (as amended by section 103(a) of this Act). 

(B) Any other program established or modified under title I or II of this 
Act, that--

(i) permits contracts with organizations; or 

(ii) permits certificates, vouchers, or other forms of disbursement 
to be provided to beneficiaries, as a means of providing assistance. 

(b) Religious Organizations: The purpose of this section is to allow States 
to contract with religious organizations, or to allow religious 
organizations to accept certificates, vouchers, or other forms of 
disbursement under any program described in subsection (a)(2), on the same 
basis as any other nongovernmental provider without impairing the religious 
character of such organizations, and without diminishing the religious 
freedom of beneficiaries of assistance funded under such program. 

(c) Nondiscrimination Against Religious Organizations: In the event a State 
exercises its authority under subsection (a), religious organizations are 
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eligible, on the same basis as any other private organization, as 
contractors to provide assistance, or to accept certificates, vouchers, or 
other forms of disbursement, under any program described in subsection 
(a)(2) so long as the programs are implemented consistent with the 
Establishment Clause of the United States Constitution. Except as provided 
in subsection (k), neither the Federal Government nor a State receiving 
funds under such programs shall discriminate against an organization which 
is or applies to be a contractor to provide assistance, or which accepts 
certificates, vouchers, or other forms of disbursement, on the basis that 
the organization has a religious character. 

(d) Religious Character and Freedom: 

(1) Religious organizations: A religious organization with a contract 
described in subsection (a)(I)(A), or which accepts certificates, vouchers, 
or other forms of disbursement under subsection (a)(1)(B), shall retain its 
independence from Federal, State, and local governments, including such 
organization's control over the definition, development, practice, and 
expression of its religious beliefs. . 

(2) Additional safeguards: Neither the Federal Government nor a State shall 
require a religious organization to--

(A) alter its form of internal governance; or 

(B) remove religious art, icons, scripture, or other symbols; 

in order to be eligible to contract to provide assistance, or to accept 
certificates, vouchers, or oth'er forms of disbursement, funded under a 
program described in subsection (a)(2). 

(e) Rights of Beneficiaries of Assistance: 

(1) In general: If an individual described in paragraph (2) has an 
objection to the religious character of the organization or institution from 
which the individual receives, or would receive, assistance funded under any 
program described in subsection (a)(2), the State in which the individual resides 
shall provide such individual (if otherwise eligible for such assistance) within 
a reasonable period of time after the date of such objection with 
assistance from an alternative provider that is accessible to the 
individual and the value of which is not less than the value of the 
assistance which the individual would have received from such organization. 

(2) Individual described: An individual described in this paragraph is an 
individual who receives, applies for, or requests to apply for, assistance 
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under a program described in subsection (a)(2). 

(D Employment Practices: A religious organization's exemption provided 
under section 702 of the Civil Rights Act of 1964 (42 U.S.c. 2000e-1 a) 
regarding employment practices shall not be affected by its participation 
in, or receipt of funds from, programs described in subsection (a)(2). 

(g) Nondiscrimination Against Beneficiaries: Except as otherwise provided 
in law, a religious organization shall not discriminate against an 
individual in regard to rendering assistance funded under any program 
described in subsection (a)(2) on the basis of religion, a religious 
belief, or refusal to activ$!ly participate in a religious practice. 

(h) Fiscal Accountability: 

(1) In general: Except as provided in paragraph (2), any religious 
organization contracting to provide assistance funded under any program 
described in subsection (a)(2) shall be subject to the same regulations as 
other contractors to account in accord with generally accepted auditing 
principles for the use of such funds provided under such programs. 

(2) Limited audit: If such organization segregates Federal funds provided 
under such programs into separate accounts, then only the financial 
assistance provided with such funds shall be subject to audit. 

(i) Compliance: Any party which seeks to enforce its rights under this 
section may assert a civil action for injunctive relief exclusively in an 
appropriate State court against the entity or agency that allegedly commits 
such violation. 

(j) Limitations on Use of Funds for Certain Purposes: No funds provided 
directly to institutions or organizations to provide services and 
administer programs under subsection (a)(1)(A) shall be expended for 
sectarian worship, instruction, or proselytization. 

(k) Preemption: Nothing in this section shall be construed to preempt any 
provision of a State constitution or State statute that prohibits or 
restricts the expenditure of State funds in or by religious organizations. 
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I The "Charitable Choice" Provisions: 
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The "Charitable Choice" Provisions: 
Bad for Churches, Religious Freedom and States' Rights 

EXECUTIVE SUMMARY 

The "Charitable Choice" provisions have been offered on various public health 
and social service bills in the 1041h Congress by Senator John Ashcroft (R-MO). If 
signed into law, these provisions would harm religion, the religious liberty of taxpayers 
and social service beneficiaries, and States' rights. 

The delicate balance between church and state devised by the Founders and 
embodied in the First Amendment would be greatly disrupted by the "Charitable Choice" 
provisions. The Establishment Clause of the Constitution was intended to protect the 
religious liberty of all Americans and allow religion to operate free from government 
coercion or control. Thus, the Supreme Court has ruled that the government cannot fund 
or entangle itself with pervasively sectarian religious institutions or programs. 

However, "Charitable Choice" would force state governments to enter into 
contracts to provide taxpayer-funded social services with pervasively sectarian 
institutions - activity that the U.S. Constitution and many state constitutions forbid. If a 
state chooses to abide by the Constitution and refuse to fund a certain religious 
institution, "Charitable Choice" provides the religious institution with a statutory lawsuit 
against the state. If the state chooses to fund the institution, it would open itself up to 
constitutional challenges. Therefore, a state would be subject to litigation no matter what 
its decision. 

Additionally, "Charitable Choice" permits religious institutions to discriminate in 
employment against workers, who will be paid with taxpayer funds, based on their 
religious beliefs or practices. Congress should not authorize such government-funded 
religious discrimination. 

Beneficiaries of governmem health or social service programs would also suffer 
violations of their religious liberty rights. "Charitable Choice" fails to provide 
beneticiaries ""ith any notice of their right to object to their assigned religious provider. 
Although the legislation requires that an objecting beneficiary be provided with an 
alternative provider, there is no requirement that the alternative be accessible to the 
beneficiary. 

Finally, "Charitable Choice" will harm religion's historic autonomy from 
government. The provisions will cause religious institutions to become dependent on 
government dollars and subject to government oversight and regulation. -For these 
reasons, many religious individuals and denominations have spoken out in opposition to 
"Charitable Choice." 
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.' Constitutional and Policy Problems with 
Senator Ashcroft's "Charitable Choice" Provisions 

The "Charitable Choice" provisions, which have been offered on various public health or 
social service bills by Senator John Ashcroft (R-MO), present many constitutional and practical 
problems. This briefing paper will outline the dangers the provisions pose to the Establishment Clause 
of the First Amendment, to beneficiaries of assistance, and to the mission of religious faiths. 

Voices from across the political spectrum have criticized these provisions for the policy 
problems they present. Organizations ranging from the ACLU to the Institute for Justice have 
questioned the provisions' constitutionality. 

The "Charitable Choice" provisions violate the Constitution's Establishment Oause 

The "Charitable Choice" provisions are a departure from current law and practice because 
they seek to shift government-funded social service programs to "pervasively sectarian" religious 
institutions, such as houses of worship. Under current law, religiously affiliated organizations are, 
in some cases, permitted to provide social services with government funds. Although the Supreme 
Court has ruled that these "religiously affiliated" organizations, such as Catholic Charities, are not per 
se prohibited from receiving government grants for social work, the Court has not permitted the 
funding of institutions that are "pervasively sectarian" because it would violate the Establishment 
Clause. I 

The Supreme Court, in Bowen v. Kendrick, explained that "[0 Jnly in the context of aid to 
'pervasively sectarian' institutions have we invalidated an aid program on the grounds that there was 
a 'substantial' risk that aid to these religious institutions would knowingly or unknowingly, result in 
indoctrination."2 In various cases, the Court listed among the factors to be used to determine if an 
institution is "pervasively sectarian": 1) location near a house of worship; 2) an abundance of religious 
symbols on the premises; 3) religious discrimination in the institution's hiring practices; 4) the 
presence of religious activities; and 5) the purposeful articulation of a religi ous mission.3 

The "Charitable Choice" provisions would: 1) permit the provision of government social 
services in, not merely near, a house of worship; 2) explicitly grant a right to religious contractors 
to display religious "art, icons, scripture" and "other symbols" in any abundance in areas where 

1 See Bowen v. Kendrick, 487 U.S. 589,612 (1988). 

2 Id 

3 See Wolman v. Waller, 433 U.S. 229,234 (1977); Grand Rapids School Districi v. Ball, 473 U.S. 373, 384 n.6 
(1985); Hunt v. McNair, 413 U.S. 734,743 (1973); Roemerv. Maryland Public Works Board, 426 U.S. 736, 755 
(1976). 
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government-funded ~rvices are provided; 3) allow religious contractors to discriminate in all aspects 
of employment, including the off-the-job conduct of employees. Additionally, any services provided 
in a house of worship would undoubtedly expose beneficiaries to religious activities and expression 
of the sanctuary's religious mission, regardless of the limitation on the use of government funds. 

The bill not only authorizes pervasively sectarian institutions, such as houses of worship, to 
contract to take over social services from the government, but it also grants all religious organizations 
a statutory rigbt to be eligible to contract with a state to administer social services. This right can be 
enforced with a lawsuit against the state. Furthermore, this federal legislation prevents states from 
requiring that religious social service providers deliver services in an environment free of proselytizing 
symbols and expression. 

Another problem with the "Charitable Choice" provisions is that they would excessively 
entangle government into the affairs of a religious instituti(~m by permitting the government to audit 
a religious institution's social service program. Under Supreme Court caselaw, such entanglement 
would violate the Constitution.4 

Thus, it is not simply the case that the legislation lacks adequate safeguards against 
unconstitutional activity; rather, it contains many provisions that would ensure violations of the First 
Amendment religious rights of taxpayers by forcing states to contract with pervasively sectarian 
providers. 

The Provisions Authorize Employment Discrimination Based on Religion 

The "Charitable Choice" provisions would allow a religious organization to engage in 
religious discrimination against employees who are being paid with taxpayer funds. Although religious 
organizations are currently granted an exemption from the prohibition on religious discrimination in 
hiring in Title VII of the federal civil rights law, this exemption should not extend to employees who 
are hired to work on, and are paid through, government grants or contracts. 

Furthermore, the bill goes well beyond the statutory exemption in Title vn by explicitly 
allowing religious organizations to require that employees paid with taxpayer dollars adhere to the 
"religious tenets and teachings of" the religious institution. The legislation also mandates that 
employees must follow rules regarding the off-the-job consumption of alcoholic beverages. This 
would allow a religious organization to not only exclude non-believers from government-funded 
employment, but would allow the group to advance religious doctrines with taxpayer money. 

"Charitable Choice" Does Not Protect Beneficiaries' Religious Liberty Rights 

The "Charitable Choice" provisions do not provide adequate protection for the religious 
liberty of social service beneficiaries. Under the legislation, a state could completely shift 

4 Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). 
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government-fundeq. social services for a certain geographic area or a specific social service to a 
religious institution. This, of course, would lead to innumerable violations of religious freedom and 
conscience of beneficiaries who are assigned to religious organizations to receive social service 
benefits and services. 

Despite these potential problems, the legislation does not provide for notice to be given to 
beneficiaries infonning them of their right to request an alternative provider of services. Thus, a 
beneficiary might assume that they have no option but to go to the assigned religious institution or 
forgo their benefits. 

Additionally, the "Charitable Choice" provisions do not require that an alternative provider 
be set up within a specific time framework, and there is no requirement that the alternative provider 
has to be as equally accessible to the beneficiary as the original provider. The alternative provider 
could be set up across the state from where the beneficiary lives and therefore set up a completely 
impractical alternative. Furthermore, there is no provision for legal recourse for a beneficiary who 
is discriminated against on the basis of religion by an organization providing social services, although 
the legislation provides religious institutions with a cause of action against the state to enforce it 
"right" to contract for social services. 

The Federal "Charitable Choice" Provisions Trump State Constitutional Rights 

The federal "Charitable Choice" legislation explicitly preempts numerous state constitutions 
that contain provisions designed to protect the religious liberty of its citizens. For example, the 
Constitution of the state of Missouri contains the following provision: "[N10 money shall ever be 
taken from the public treasury, directly or indirectly, in aid of any church, sect or denomination of 
religion ... ,,5 However, due to the preemption of state law by the federal "Charitable Choice" 
provisions, Missouri officials will not be able to enforce the state constitution. 

The "Charitable Choice" federal directives also bind the hands of state governments under the 
guise of "nondiscriminarion against religious organizations." Under the Ashcroft language, if a state 
government detennines that the funding of certain pervasively religious entities would violate the 
Establishment Clause, then it will surely face a multitude of lawsuits from any number of religious 
organizations claiming the "right" to contract with the state. State governments would also be 
powerless to ensure that its citizens are not subject to proselytization by religious social service 
offices replete with sectarian "art, icons, scripture" and "other symbols." 

The Provisions Will Have an Adverse Effect on an Institution's Religious Mission 

The Ashcroft language will adversely effect the religious mission of many houses of worship. 
Part of the rationale for the Ashcroft provision is to encourage religious institutions to provide social 
services to their communities. In fact, many churches, synagogues and mosques already provide these 

5 Missouri Constirution. Article I, Section 7. 
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benefits to their communities, and do so very well with private funds. Dependence on federal funding 
will harm the autonomy and religious freedom of these institutions. 

Timothy Lamer, an Evangelical Christian critical of the "Charitable Choice" provisions, wrote 
in The Weekly Standard that 

Christian conservatives, instead of leading the charge for Ashcroft's proposal, 
should be the first to recognize how problematic it is. If the money doesn't go 
toward proselytizing, it will be ineffective. But ifit does, even indirectly, it will 
seriously violate both conservative and basic American principles. 6 

Mr. Lamer went on to state that 

a basic tenet of [ religious liberty] is that citizens should not be taxed to support 
religions with which they disagree. Evangelicals in particular should remember 
that under the Ashcroft proposal, state governments will decide which charities 
get the federal dollars... Whichever sects have the most influence in each state 
will get the coveted funds. 7 

Marvin Olasley, author of The Tragedy of American Compassion, wrote in USA 
Today that the "Charitable Choice" provisions would lead "religious groups into temptation."· 
Olasky explained that Ashcroft's provisions "missO an important point" - that "Christian 
efforts take a bite out of poverty because of Christ," and unless religious groups "cheated by 
sliding money from one category to another" they would violate the prolubition on the direct 
use of government funds for sectarian worship or instruction. 

If the government begins funding services traditionally funded by the church 
community, a likely result ",ill be a drop in participation in such activity by church members 
and increased dependence on government funding. The influence of federal dollars and 
oversight will surely undermine the mission of religious institutions. 

Conclusion 

The Ashcroft provisions violate the Constitution and are antithetical to the American 
ideal of religious liberty. Indeed, the Supreme Court stated this year that, "we have recognized 
special Establishment Clause dangers where the government makes direct money payment to 

6 Timothy Lamer, I Gave at Church. The Weekly Standard. January 15. 1996. at 13-14. 

7 Id. 

8 Marvin Olasley.Holes in the Soul Mat/eras Much as Dollan. USA Today. February 15. 1996. at 12A 
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sectarian institutiOn.;:'9 These provisions present both the problem of government funding of 
religion and religion acting in the place of government. Congress would do taxpayers and 
those in need greater justice by leaving houses of worship free of federal interference and the 
influence of government dollars. Religious institutions already provide religious social services 
- with parishioners' private contributions. Congress should not undermine this tradition by 
inviting "Big Government" into our nation's houses of worship. 

9 Rasenbergerv. University a/Virginia, 132 L Ed 2d 700, 723-24 (1995). 
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"Charitable Choice" Tramples States' Rights 

Senator Ashcroft's "Charitable Choice" provIsIOns will not only introduce big 
government dollars and oversight into houses of worship, but it will undennine states' rights 
and federalism. The "Charitable Choice" legislation overtly overrides state constitutions and 
will entangle state governments in a web oflitigation. 

The federal "Charitable Choice" legislation explicitly preempts state law and 
state constitutions. This is significant because numerous state constitutions contain 
provisions designed to protect the religious liberty of its citizens and the autonomy of houses 
of worship. For example, the Constitution of the state of Missouri contains the following 
provision: "[N]o money shall ever be taken from the public treasury, directly or indirectly, in 
aid of any church., sect or denomination of religion ... ,,' However, due to the preemption of 
state law by the federal "Charitable Choice" law, Missouri officials will not be able to 
enforce their state constitution. 

"Charitable Choice" will clog state courts with a litigation explosion against 
state governments. The legislation presents state governments with a "Hobson's Choice"' in 
deciding whether to contract with pervasively sectarian religious organizations to provide 
government-funded social services. With Charitable Choice in place, the state will be subject 
to a lawsuit no matter its decision If a state government declines to contract with pervasively 
sectarian religious institutions because it detennines that the funding of such entities would 
violate the Establishment Clause, then it will face a multitude of lawsuits from these 
institutions claiming "religious discrimination" under the "Charitable Choice" provisions. If 
a state decides to contract with pervasively sectarian institutions to avoid these "Charitable 
Choice" statutory causes of action, then the state will be sued over the Constitutional 
violation. 

The "Charitable Choice" federal directives bind the hands of state governments 
under the guise of "nondiscrimination against religious organizations." State 
governments would be unable to ensure that beneficiaries of assistance, who in many cases 
will not be the same religion as the institutions providing services, are not subject to undue 
proselytization by religious institutions that contract to provide services. The "Charitable 
Choice" provisions explicitly prevent state governments from ensuring that government
funded social services are provided in areas that do not have excessive sectarian "art, icons, 
scripture" and "other symbols" on the wall. Additionally, "Charitable Choice"' renders states 
powerless to stop religious institutions from engaging in religious employment 
discrimination against workers who are paid with government funds and are exclusively 
working on government-funded social service programs. 

• Missouri Constitution. Anicle l, Section 7. 
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State Constitutional Provisions 
Regarding Public Funding Of Religious Institutions 

Below is a small, illustrative sample of specific State Constitutional provisions that the 
"Charitable Choice" legislation would likely violate. Approximately one-third of the states have 
similar provisions, which protect the religious liberty of state citizens and allow religious 
institutions to operate autonomously. "Charitable Choice" would explicitly preempt these state 
constitutional protections: 

CALIFORNIA CONSTITUTION, Article XVI, Section 3 provides: 

No money shall ever be appropriated or drawn from the State 
Treasury for the purpose or benefit of any ... institution not under 
the exclusive management and control of the State as a state 
institution .... 

Article XVI, Section 5 further provides: 

Neither the Legislature, nor any county, city and county, township, 
school district or other municipal corporation shall ever make an 
appropriation, or pay from any public fund whatever, or grant 
anything to or in aid of any religious sect, church, creed, or 
sectarian purpose, or help to support or sustain any ... institution 
controlled by any religious creed, church, or sectarian 
denomination whatever .... 

FLORIDA CONSTITUTION, Article I, Section 3 provides: 

No revenue of the state or any political subdivision or agency 
thereof shall ever be taken from the public treasury directly or 
indirectly in aid or any church, sect, or religious denomination or 
in aid of any sectarian institution. 

ILLINOIS CONSTITUTION, Article X, Section 3 provides: 

Neither the General Assembly nor any county, city, town, 
township, school district, or any other public corporation, shall 
ever make any appropriation or pay from any public fund 
whatever, anything in aid of any church or sectarian purpose, ... 
nor shall any grant or donation of land, money, or other personal 
property ever be made by the State, or any such publ ic corporation, 
to any church, or for any sectarian purpose. 
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INDlANA CONSTITUTION, Article 1, Section 6 provides: 

No money shall be drawn from the treasury, for the benefit of any 
religious or theological institution. 

(In fact, an Indiana state official who violates this section can be held to reimburse the 
treasury. See State ex reI. Johnson v. Boyd, 28 N.E.2d 256 (Ind 1940). 

MIcmGAN CONSTITUTION, Article I, Section 4 provides: 

No money shall be appropriated or drawn from the treasury for the 
benefit of any religious sect or society .... 

MISSOURI CONSTITUTION, Article 1, Section 7 provides: 

no money shall ever be taken from the public treasury, directly or 
indirectly, in aid of any church, sect or denomination of religion, 
or in aid of any priest, preacher, minister or teacher thereof, .... 

(Missouri's use of federal Title 1 funds to provide services to elementary and secondary 
school students on parochial schools' premises constituted the use of public funds in aid 
of a denomination of religion in violation of this provision. See Mallory v. Barrera, 544 
S.W.2d 556 (Mo. 1976)). 

PENNSYLVANlA CONSTITUTION, Article III, Section 29 provides: 

No appropriation shall be made ... to any denomination and 
sectarian institution, corporation or association. 

Article III, Section 30 further provides: 

No appropriation shall be made to any charitable or educational 
institution not under the absolute control of the Commonwealth, 
... except by a vote of two-thirds of all the members elected to each 
House. 

TEXAS CONSTITUTION, Article I, Section 7 provides: 

No money shall be appropriated or drawn from the Treasury for 
the benefit of any sect, or religious society .... 

(The Texas Supreme Court has held that the purpose of this provision was to prevent 
public funds from being appropriated to any religious organization, whether they be 
Christian or of other religions (rejecting the argument of permitting non-preferential aid 
to all religion). See Church v. Bullock, 109 S.W. 115 (Tex. 1908). 

2 
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Religious, Educational, Health, and Civil Liberties 
Organizations that oppose the "Charitable Choice" provisions 

American Baptist Churches USA 
American Civil Liberties Union 
The American Ethical Union 
American Federation of State, County and Municipal Employees 
American Jewish Committee 
American Jewish Congress 
Americans for Democratic Action 
Americans for Religious Liberty 
Americans United for Separation of Church and State 
Anti-Defamation League 
Baptist Joint Committee on Public Affairs 
B'nai B'rith 
Central Conference of American Rabbis 
Children's Healthcare is a Legal Duty (CHILD, Inc.) 
Church of the Brethren, Washington Office 
General Board of Church and Society, The United Methodist Church 
Hadassah, W.Z.O.A. 
National Black Women's Health Project 
National Council of Jewish Women 
National Education Association 
NOW Legal Defense and Education Fund 
People for the American Way Action Fund 
Presbyterian Church USA 
Union of American Hebrew Congregations 
Unitarian Universalist Association, Washington Office 
United Church of Christ, Office for Church in Society 
Wider Opportunities for Women 
The Women and Poverty Project of Wider Opportunities for Women 
Women of Reform Judaism, The Federation of Temple Sisterhoods 
Women's American ORT 
Women's International League for Peace and Freedom 
The Workmen's Circle / Arbeter Ring 
Youth Law Center 
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J. BRENT WALKER 

General Counsel 

April 1, 1996 

Dear Senator: 

200 Maryland Avenue, N.E., Washington, D.C. 20002-5797 
202-544-4226 • FAX: 202-544-2094 

CompuServe: 70420,54 • Internet: BaptisCJoinCCommittee.parti @ Ecunet.org 

The Baptist Joint Committee strongly opposes the inclusion of Senator Ashcroft's "Charitable Choice" 
provisions in any kind of legislative vehicle. 

The so-called "Charitable Choice" provisions are a frontal assault on the First Amendment's Establishment 
Clause which would provide direct, public funding to pervasively sectarian institutions. As you may 
know, the Supreme Court has approved government funding of religiously affiliated organizations, such as 
Catholic Charities, so long as tax dollars do not pay for proselytizing service beneficiaries (Bowen v. 
Kendrick, 487 U.S. 589 (1988)). The Ashcroft language would allow state-funded social services to be 
provided in houses of worship, the display of religious icons where services are provided, and religious 
discrimination in the employment of social workers. 

The potential for harm to the Constitution is apparent, but the Ashcroft language would hurt churches as 
well. By accepting government funds, sectarian service providers will be open to government audits and 
whatever other meddling the state can get away with on threat of cancelling funding. Religious institutions 
will also suffer when they find that their new dependence on public money compromises their ability to 
criticize the government. How supportive of the civil rights movement would churches have been if they 
had been afraid of losing their funding? 

As Baptists, we have a long history of defending religious liberty and freedom of conscience. Religion is 
a voluntary, personal matter which must not be coerced. These provisions would force some individuals to 
expose themselves to proselytizing influences in order to obtain social services. No mechanism is included 
to inform beneficiaries of their right to an alternate provider, and no redress is guaranteed to a service 
recipient who is discriminated against on the basis of religion. 

In short, Ashcroft's legislation is less about providing the best social services than it is about funnelling 
public money to inappropriate uses. This we oppose. 

Sincerely, 

J. Brent Walker 

I JBW:pk 

Alliance of Baptists National Baptist Convention of America 
National Baptist Convention U.S.A., Inc. 
National Missionary Baptist Convention 

Progressive National Baptist Convention, Inc. 
Religious liberty Council 

Seventh Day Baptist General Conference 
Southern Baptist state conventions & churches 

American Baotist Churches in the U.S.A. 
Baptist General Conference I Cooperative Baptist Fellowship North American Baptist Conference 
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Church of the Brethren Washington Office 

110 Mar,'land Avenue, N.E. Box 50 Washlngron, DC 20002 202:40 3202 

March 28, 1996 

Dear Senator: 

On behalf of the Church of the Brethren, I write to urge you to oppose the "Charitable 
Choice" provisions which are expected to be offered by Senator John Ashcroft in his effort 
to provide federal assistance to religious social service agencies. 

The proposed provisions wouid very likely resuit in competitive and divisive disputes among 
religious organizations competing for federal funding for communitY social service programs. 
If this approach were adopted, essential funding would be directed toward religious 
organizations with the strongest social and political influence in a given community. 
Dependence on federal funding for religious missions would have an extremely adverse effect 
upon these much-needed social programs. 

In addition to this troublesome aspect of Senator Ashcroft's proposal, we are also quite 
concerned about the manner in which the provisions would violate the Constitution's 
establishment clause. Sen. Ashcroft's proposal would relocate government-funded social 
service programs to pervasively sectarian religious institutions, such as houses of worship. 
If this were the case, federal funds could be used in a religious settings in which religious 
symbols were prominently displayed and where religious proselytizing could take place. 

In 1989, the Church of the Brethren Annual Conference-the highest authoritative body in 
our denomination-adopted the statement, "No Force in Religion: Religious Liberty at the 
21st Century." In this important policy statement our church declared, "We believe it 
essential to avoid government sponsorship of a particular religious body and to assure 
sensitivity to those who are religious minorities. Cooperation between the state and religious 
bt"\~;ps shn111~ "",t ;"\,,,,l,,p. "Wt .... :"]l ro.t"'''O'":'':''" "r .... f""\n+n.r S"O~l'"l s+at' .. ~ .,""" "" pO'Jrt'''lllO'Jr ..., ...... _ •• "" ...... _ .. .IV" .... v.;. ...... v .. .&-.""'.~ .. ""' ... ...,0' ................ \.0 \.Iv •• 4"" }" .......... ""'. &. .. u.., ..... 1"""." w ..... ... w~ ... . 

religious body." 

I urge you to carefully consider the manner in which Sen. Ashcroft's proposed provisions 
would seriously jeopardize the essential separation of church and state and would have a 
devastating effect upon many cherished principles of our American tradition of religious 
liberty. 

Thank you for considering our views on this important and timely concern. 

Sincerely yours, 

~:J;y~~ 
Director 
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212 650-4050. Fax 212 650--1059 

fut~~ 
womenOf~ 
Reform Judaism I Thl.: Ft.:lh:r~llioll of Tt.:mplc Si:'l[t:rhoods 

I Hen Y. Rosenberg 
xecmive Dirccw( 

April 1, 1996 
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Dear Senator: 

I am writing in behalf of Women of Reform Judaism, the Federation of Temple 
Sisterhoods, comprised of over 100,000 women in 600 affiliated groups 
nationwide, in opposition to Senator Ashcroft's "Charitable Choice" provisions. 
We oppose the "Charitable Choice" provisions because they present many 
problems of constitutionality and impracticability. 

The "Charitable Choice" provisions fly in the face of the Establishment Clause of 
the First Amendment of the Constitution because they would direct government 
funds to "pervasively sectarian" religious institutions (such as houses of worship) 
for social service programs. By allowing the furnishing of social services in houses 
of worship, with the right to display religious symbols in areas where the 
government-funded services are provided, the "Charitable Choice" provisions 
enable these institutions to expose beneficiaries to religious activities and 
missionizing. This legislation would also grant all religious institutions the right to 
be eligible to contract with a state to deliver social services and would prevent 
states from requiring them to do so in a religion-free milieu. 

We are also distressed by the explicit discrimination permitted by the "Charitable 
Choice" language. The exemption from the prohibition on religious discrimination in 
hiring granted to religious institutions in Title VII of the federal civil rights law 
should not be expanded to include employees hired to work on social service 
programs funded by the government. This bill would expand the exemption to 
include such employees and would moreover permit religious organizations to 
require that employees follow the religion of the institution. 

In many communities religious institutions already provide social services with 
private funds. Indeed, our local Sisterhoods are active in community food 
programs, at shelters for homeless people and those for battered women and in 
countless community education programs. The autonomy and freedom of the 
churches, synagogues and mosques involved in social service programming could 
well be harmed by dependence on federal funding. 

Deeply rooted in the religious values and prophetic mandate of our tradition, 
Women of Reform Judaism takes this opportunity to speak out in defense of the 
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Constitution and of religious liberty. We urge you not to undermine America's 
unique and valued religious freedoms - we urge you to oppose the "Charitable 
Choice" provisions. 

Sincerely yours, 

~;'?.Jy 
Ellen Y. Rosenberg 
Executive Director 
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WASHINGTON OFFICE PRESBYTERIAN CHURCH (USA) 
NATIONAL MINISTRIES DIVISION 

Dear Senator, May 3, 1996 

The "Charitable Choice" provision as introduced by Senator 
Ashcroft, would harm religion; the religious liberty of taxpayers; 
social service beneficiaries; and States' rights. The General 
Assembly of the Presbyterian Church (USA) has historically 
supported the religious liberty of all Americans and the right of 
religion to operate free from government coercion or control. 

In a 1988 policy statement entitled, "God lione Is Lord of the 
Conscience", the General Assembly noted that under the Free 
E;"ercise clause the church should be free of both government 
interference and government regulation in ordering its life and 
activity, except where truly compelling government interests are at 
stake. tvhen government appropriates funds for a constitutionally 
permitted social service to citizens and structures in such a way 
ihat private agencies are permjtted to act as agents for government 
in the delivery of the service, we telieve that churches should be 
eligible to receive such funds, but with significant conditions 
that do net jeopardize the right of the church to control its 
religious affairs or impose its own doctrine on others fr0~ the 
general public who may come to it for such services. 

When public funds come to the church, the area of permisSible 
governmen~ regulation of the church's activity is widened; and the 
church's right to struc~ure its activity to reflect its religious 
character and purpose is narrowed. Public funds require public 
accountabilicy and may not be used in ways that advance or support 
religion, whether or not in the context of charitable service. 

The church is not obligated to accept public funds to support 
its ~orks of humanitarian service and indeed may deem the necessary 
conditIons too harsh co meet. There is no constitucional right to 
receive such public fllnds; their denial in order to avoid pa2.pable 
infringement of the es"Cablishment prohibition does not itself 
constitute a burden on the free exercise of religion. The church 
may initiate ::;ervice ministries and operate service age~cies, 
either fo::- its own adher.ents or for the public, wi"Chout 
gO'Jermnental intervention and regulation when it uses ~cs own 
resources to de so. I'i'hen it ',vishes to use public fund.::; for serving 
puClic needs, the church sh~uld understand that it gives implied 
consent to necessary and proper governmental regulation and 
s\.1pervl.sicn! and to the civil c0mpact concerning the organic 
relation3hip bee ween church and state. 

"Charitabie Choice" ' . ..Jill harrn religi0n; s historic au~oncmy 
from government. The provisions will cause religious institu~ions 
to be subject to government oversight and regulation. The 
C~aritaole Ch():~ce pr~)vision shouJ..cl. be defeated. 
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e-mail: llllawo@aol.com 

May 7,1996 

Dear Senator: 

I write to express the opposition of the Unitarian Universalist Association to Senator John 
Ashcroft's "Charitable Choice" provisions to any public health or social service bill. 

The Unitarian Universalist Association stands fmnIy behind the First Amendment. Senator 
Ashcroft's "Charitable Choice" provisions would undermine that amendment in several disturbing 
ways. It would also cause a great deal of trouble if it were implemented in a local community. 

For instance, the provisions would permit government social services to be provided in houses of 
worship. This would mean the government's choosing to fund some religious institutions in a 
community, and not others--sending funds, for instance, to the local Baptist congregation but not 
to the Presbyterian one. This would inevitably lead to tensions between church leaders and 
legislators, and result as well in tensions between various religious groups. It would also cheapen 
the faith of every religious congregation, by necessitating that some people live out the mandate to 
feed the poor and clothe the naked by giving generously from their own resources, while others 
could sit back and let the government provide services under the apparent auspices of the 
congregation. 

Equally disturbingly, the provIsions would grant an explicit right for contractors to display 
religious symbols in areas where government services were pro,,;ded. This might lead recipients 
of services to feel discomfort or to feel religiously devalued. If, for instance, a Christian recipient 
received services in a Hindu shrine, she or he might feel uncomfortable with the unfamiliar 
imagery and icons. 

Also of grave concern is the fact that the provisions allow religious contractors to discriminate in 
all areas of employment, including the off-the-job conduct of employees. If, for instance, a 
Muslim House of Worship were funded to provide services, that Mosque could demand that a 
Christian employee pray to Allah five times per day. Needless to say, the Christian might very 
likely feel that such enforced prayer was a violation of his or her religious and civil liberties. 

On behalf of Unitarian Universalists across the country, I urge you to refuse to support Senator 
Ashcroft's "Charitable Choice" provisions on any bill. 

With warmest wishes. 

; / ·1 1/;7' 1/ 
{ II ,I ,,( 'L-LZ~ , . L<-.-X /'.J I . Z 

. The Re\'.~eg A. Riley 
Director. Washington Office fo Faith In Action 
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April 1, 1996 

Dear Senator: 

On behalf of the 90,000 members of the National Council of Jewish Women (NCJW), I am 
writing to urge you to oppose the inclusion of Sen. John Ashcroft's (R-MO) "Charitable Choice" 
provisions in any public health or social services legislation. These provisions, which would 
permit states to contract government-funded social services to pervasively sectarian religious 
institutions, are in clear violation of the First Amendment's Establishment Clause. These 
"Charitable Choice" provisions would pose a direct threat to our nation's longstanding 
cornmitment to the separation ofre1igion and state and the preservation of religious liberty. 

NCJW believes that the "Charitable Choice" provisions would promote religious discrimination 
and the infringement of religious liberty. These provisions explicitly grant a right to religious 
contractors to provide government services in a house of worship while allowing them to display 
religious "art, icons, scripture" and "other symbols" where the government-funded services are 
provided. As a result, beneficiaries of government services would be exposed, often unwillingly, 
to a church or synagogue's religious beliefs, directly imposing on the individual's religious 
liberty. These provisions would also allow contractors to engage in religious discrimination 
against employees who are paid by government funds. Although religious organizations are 
currently granted a religious discrimination exemption under Title VII of the federal civil rights 
law, such an exemption should not apply to employees paid through government contracts or 
funds. 

One intent of the "Charitable Choice" provisions is to encourage religious institutions to provide 
social services in their communities. Many churches and synagogues already provide these 
services with private funds. NCJW believes that contracting with religious institutions to provide 
government services with public funds would create the dangerous precedent of government 
funding of religion and government-sanctioned infringement of religious liberty. 

The National Council of Jewish Women strongly believes that religious liberty and the 
separation of religion and state are constitutional principles which must be protected and 
preserved in our democratic society. As such, we urge you to oppose Sen. Ashcroft's 
"Charitable Choice" provisions. 

Sincerely, 
, I 

'fl;{ Ii Ij{·,. '.:., 
' • . or'. \ 0\ r.\. __ ' 

Nan Rich 
National President 

National Council of Jewish Women· 53 West 23rd Street, 6th FI. • New York, NY • 10010 • (212) 645-4048 • Fax (212) 645-i466 
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May 10, 1996 

Dear Senator: 

General Board of Church and Society of The United Methodist Church 
100 Maryland Avenue. N.E .. Washington. D.C. 20C02 • (202) 488-5600 

Senator John Ashcroft has tried to attach the "Charitable Choice" provisions to various 
public health and social service bills. We believe that, if signed into law, such provisions 
would threaten the taxpayers' religious freedom and would set a precedent by promoting 
a specific religion with the use of tax dollars. 

The United Methodist Church clearly states its stance on the use of public funds for 
churches in 71uJ Book of Resolutions, p. 469. It states that churches "should not expect 
all taxpayers, including those who adhere to other religious belief systems, to provide 
funds to teach religious views with which they do not agree. " 

The Ashcroft proposal would disrupt the balance between church and state as embodied 
in the First AmendmenL The "Charitable Choice" provisions would pennit religious 
institutions to discriminate against workers, who will be paid with taxpayer funds, based 
on their religious beliefs or practices. Further, the proposal does not provide adequate 
protection for the religious liberty of social service beneficiaries. We believe that the 
"Charitable Choice" provisions would place at risk the freedom and autonomy that 
religion has enjoyed in the United States. 

As people of faith and freedom, we urge you to oppose any attempts that are antithetical 
to the American ideal of religious liberty. 

Sincerely, ~ 

~- ,.' 

Dr. Thorn White Wolf Fassett 
General Secretary 

TWWF/eyr 
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RESPONSE TO SENATOR ASHCROFT'S TALKING POINTS 
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POINT-BY-POINT RESPONSE TO 
SENATOR ASHCROFT'S DOCUMENT ENTITLED: 

"CONSTITUTIONAL ARGUMENTS REGARDING 
THE 'CHARITABLE CHOICE' CLAUSE" 

1. The Establishment Clause would be violated if we allowed religious organizations to 
receive government funds to provide services to older Americans. 

. What the document does not mention: Religiously-affiliated organizations, such as 
Catholic Charities, are already eligible to receive government funds to provide non-sectarian social 
services to government beneficiaries. What the "Charitable Choice" provisions would do is give 
"pervasively sectarian" religious institutions, such as a house of worship, a statutory "right" to 
provide government-funded social services. 

Senator Ashcroft's document correctly states that the Supreme Court has not permitted the 
funding of religious institutions that are "pervasively sectarian" because it would violate the 
Establishment Clause. Bowen v. Kendrick, 487 U.S. 589, 612 (1988). However, the document 
inco"ectly states that "nothing in the text of the Charitable Choice clause indicates that money will 
flow to such organizations." 

A quick reading of the "Charitable Choice" provisions reveals that it is solely aimed at funding 
institutions that the Supreme Court has characterized as "pervasively sectarian." In various cases, the 
Court listed among the factors to be used to determine if an institution is "pervasively sectarian": 1) 
location near a house of worship; 2) an abundance of religious symbols on the premises; 3) religious 
discrimination in the institution's hiring practices; 4) the presence of religious activities; and 5) the 
purposeful articulation of a religious mission. See Wolman v. Walter, 433 U.S. 229, 234 (1977); 
GrandRopids School District v. Ball, 473 U.S. 373, 384 n.6 (1985); Hunt v. McNair, 413 U.S. 734, 
743 (1973); Roemer v. Maryland Public Works Board, 426 U.S. 736, 755 (1976). 

The "Charitable Choice" provisions would: 1) pennit the provision of government social 
services in, not merely near, a house of worship; 2) explicitly grant a right to religious contractors 
to display religious "art, icons, scripture" and "other symbols" in any abundance in areas where 
government-funded services are provided; 3) allow religious contractors to discriminate in all aspects 
of employment, including the off-the-job conduct of employees. Additionally, any services provided 
in a house of worship would undoubtedly expose beneficiaries to religious activities and expression 
of the sanctuary's religious mission, regardless of the limitation on the use of government funds. 
Thus, the vast majority, ifnot all, of the contractors that will benefit from the "Charitable Choice" 
provisions will be pervasively sectarian. 
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2. There is no precedent for allowing religious organizations to receive federal funds to 
provide services to Older Americans. 

What the document does not mention: Although the Supreme Court approved the facial 
constitutionality of the Adolescent Family Life Act (AFLA), that statute, while allowing religious 
organizations to participate, did not contain provisions similar to the "Charitable Choice" language. 
See Bowen v. Kendrick, 487 U.S. 589, 612 (1988). 

The "Charitable Choice" language differs from the AFLA statute in the following ways: 

* Unlike AFLA., it would explicitly authorize religious institutions to engage in religious 
employment discrimination against workers who will be paid with taxpayer dollars. 
Employees would be required to obey the "religious tenets and teachings" of the institution, 
including off-the-job rules on use of alcohol. 

* Unlike AFLA., it would explicitly allow government vouchers and certificates to be used for 
"sectarian worship, instruction, or proselytization." 

* Unlike AFLA., it would explicitly preempt state constitutional provisions that protect the 
religious liberty rights of state citizens. 

* Unlike AFLA., it would explicitly prevent states from ensuring that government funded 
social services are provided in an environment free of proselytizing symbols and expression. 

* Unlike AFLA., it would clog state courts with a new cause of action against the state by 
religious institutions that were not granted contracts for services. 

* Unlike AFLA., it would foster excessive government entanglement with religion by 
authorizing wide-ranging financial audits of religious institutions that receive, but do not 
segregate, federal funds under the Older Americans Act. 

Additionally, the institutions receiving federal funds under AFLA do so by way of federal 
grants. The "Charitable Choice" provisions do not authorize grants to religious institutions; rather 
it calls for contracts between the government and religious institutions. This is significant because 
as a contractor, a religious institutions will not simply be funded by the government, but also acting 
in place of the government. 

Such activity, in which religious institutions would act as an arm of the state with respect to 
social service programs, would violate the Supreme Court's ruling in Larkin v. Grendel's Den, 459 
U.S 119 (1982), in which the Court overturned a zoning statute that allowed churches to participate 
"in the exercise of substantial government powers" in violation of the Establishment Clause. The 
"Charitable Choice" scheme would create the same appearance of joint authority by church and state 
that the Larkin case found to be unconstitutional. 

2 
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Furthermore, all of the religious groups cited in Senator Ashcroft's document that participate 
in federal refugee resettlement activities are religiously-affiliated organizations, not pervasively 
sectarian institutions. These groups are currently eligible to, and do, participate in federally funded 
social seIVice programs, even without the "Charitable Choice" provisions. The Ashcroft provisions 
are therefore an intentional departure from the already inclusive current law. 

3. Beneficiaries should not be able to redeem vouchers with religious seIVice providers. 

What the document does not mention: No court has ever upheld the use of government 
dollars for vouchers to be redeemed for religious worship or instruction (as the "Charitable Choice" 
provisions would explicitly allow.) See PEARL v. Nyquist, 413 U.S. 756, 790 (1973). 

The cases cited by Senator Ashcroft involve facts in which only an "attenuated financial 
benefit" flowed to a sectarian organization. In fact, in one. of the cases cited, Mueller v. Allen, 463 
U.S. 388 (1983), the Court upheld a state tax deduction for parents for expenses incurred in 
providing tuition, textbooks and transportation for their children attending public and private schools, 
including religious schools. However, the Supreme Court ruled that unlike the actual transfer of 
funds, the tax deduction for parents provided merely an "attenuated financial benefit" to the religious 
schools. Id at 399. The Court went on to explain that "the direct transmission of assistance from 
the State to the [religious institution] themselves" would be unconstitutional. Id 

Most recently, the Supreme Court reaffirmed this principle in Rosenberger v. Rector and 
Visitorsojthe UniversifyojVirginia, 515 U.S. ---,132 L.Ed.2d 700 (1995). The majority decision 
in Rosenberger stated very clearly that "if the State pays a church's bills it is subsidizing it, and we 
must guard against this abuse." Id at 725. 

4. Subsection CD provides that taxJlayer dollars made available under certain titles and 
programs may be expended for "sectarian worship or instruction" in patent violation of the 
Establishment Clause. 

What the document does not mention: Subsection G) explicitly allows government 
vouchers or certificates to be redeemed for sectarian worship or instruction. Senator Ashcroft's 
document defends this use of funds by explaining that ''when beneficiaries exercise personal choice 
in the use of their benefit at similarly situated institutions, whether public, private nonsectarian, or 
religious, there is no Establishment Clause violation." 

However, the Supreme Court has disagreed with this interpretation of Constitutional law. 
The Supreme Court has found that disbursing benefits through vouchers has the same effect on 
funding the sectarian activities as aiding the pervasively sectarian institution directly. According to 
the Court, the government funds merely pass through the voucher recipient to the religious institution 
in a "legalistic minuet." PEARL v. Nyquist, 413 U.S. 756, 790 (1973). 

5. Religious organization should not be able to discriminate in their hiring practices if they 

3 
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receive government funds. 

What the document does not mention: Title Vll's exemption that allows religious 
institutions to discriminate in hiring based on an applicant's religion does not contemplate a 
government-supported religious institution's ability to engage in discrimination with taxpayer funds. 

Senator Ashcroft's document states that: liThe Supreme Court has never ruled on this issue, 
so for the time being, Congress should err on the side of allowing as much freedom as possible." 
How is "freedom" equivalent to discriminating against people based on their religious beliefs and 
practices? Doesn't "religious freedom" dictate that Americans should be free to practice the religion 
of their choice, without fear of being fired from government-funded employment? 

6. The Charitable Choice provision would violate the religious libertv of aid recipients. 

What the document does not mention: Although the legislation states that a voucher for 
an alternative provider may be given to a beneficiary who objects to a religious provider he or she is 
assigned to, the "Charitable Choice" language does not require that beneficiaries receive notice of 
their right to object to a religious provider. Thus, a beneficiary might assume that they have no 
option but to go to the assigned religious institution or forgo their benefits. 

Additionally, the "Charitable Choice" provisions do not require that an alternative provider 
be set up within a specific time framework, and there is no requirement that the alternative provider 
be as equally accessible to the beneficiary as the original provider. The alternative provider could be 
located across the state from where the beneficiary lives, thereby establishing a completely impractical 
alternative. Furthermore, there is no provision for legal recourse for a beneficiary who is 
discriminated against on the basis of religion by an organization providing social services, although 
the legislation provides religious institutions with a cause of action against the state to enforce it 
"right" to contract for social services. 

7. Subsection Cd) specifically allows funding to religious institutions. even if they place 
sectarian symbols and messages in areas in which they provide government services to clients. 

What the document does not mention: The Supreme Court has ruled that one of the 
factors in detennining whether a religious institution is pervasively sectarian, and therefore ineligible 
to receive government funding, is whether an abundance of religious symbols appear on the 
institution's premises. Wolman v. Walter, 433 U.S. 229, 234 (1977). The "Charitable Choice" clause 
explicitly prevents states from ensuring that government benefits are provided in a non-proselytizing 
environment. 

Senator Ashcroft's document cites Otero v. State Election Ed oj Oklahoma, 975 F.2d 738, 
740-41 (10th Cir. 1992), in which the held Tenth Circuit held that the use of church property as a 
polling place did not violate the Establishment Clause. However, the court relied on the fact that the 
election activity would likely occur at some "nonconsecrated portion of the church building which 
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can be used as a polling place." Id. at 74l. Under the "Charitable Choice" provisions, however, 
religious institutions would not only be pennitted to provide government-funded services in a 
consecrated and heavily sectarian environment, but state governments would be prevented from 
requiring that government services be provided in nonconsecrated areas or environments free of 
heavy proselytizing expression and symbolism. 

8. Subsection Cg) fosters excessive government entanglement with religion by apparently 
authorizing wide-ranging financial audits of any religious institution that receives. but does not 
segregate. federal funding under the Older Americans Act reauthorization bill. 

What the document does not mention: The audit provision only protects the religious 
institution ifit chooses to segregate the funds. Since the provisions do not require the funds to be 
segregated, the religious institution may commingle its own private funds with the government funds. 
Ifsuch commingling does occur, it would either: (1) subject the institution to government oversight 
of its entire books; or (2) prohibit government accountability over any of the money, including the 
taxpayer funds. 

. By instructing religious institutions on how to keep their financial books, the "Charitable 
Choice" provisions further entangle government in the business of religious institutions. Furthermore, 
the "nondiscrimination" concept would work both ways, as the government would apply to religious 
institutions the same oversight and investigatory practices it employs with nonsectarian organizations 
and businesses it contracts with. 

9. Subsection Ch) gives religious institutions receiving or desiring federal funding a special 
right to sue the government. while denying a similar right oflega! action to beneficiaries to seek relief 
from religious discrimination by organizations providing services. 

What the document does not mention: The "Charitable Choice" federal directives bind 
the hands of state governments under the guise of "nondiscrimination against religious organizations." 
As explained in Point #1, the Supreme Court has ruled that "pervasively sectarian" organizations 
cannot receive government funding, and state governments, in order to avoid a violation of the U. S. 
Constitution, are required to examine the sectarian nature of an institution before it provides funds 
to it. 

Under the Ashcroft language, if a state government denies contracts because it determines 
that the funding of certain "pervasively sectarian" religious entities would violate the Establishment 
Clause, then it will face a multitude of lawsuits from any number of such religious institutions 
claiming "discrimination" under the "Charitable Choice" cause of action. This would leave states with 
a court-clogging "Hobson's Choice" - iffunds are distributed to "pervasively sectarian" institutions 
they would face a Constitutional lawsuit, and if funds are withheld they would face a statutory cause 
of action under "Charitable Choice." 

Furthermore, the federal "Charitable Choice" legislation explicitly preempts numerous state 
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constitutions that contain provisions designed to protect the religious liberty of its citizens. For 
example, the Constitution of the state of Missouri contains the following provision: "[N]o money shall 
ever be taken from the public treasury, directly or indirectly, in aid of any church, sect or 
denomination of religion ... " Missouri Constitution, Article I, Section 7. However, due to the 
preemption of state law by the federal "Charitable Choice" law, Missouri officials will not be able to 
enforce the state constitution. 

10. There is a danger that a religious organization would be the only available service provider 
in certain areas. 

What the document does not mention: While acknowledging that this is a "conceivable 
hypothetical problem," Senator Ashcroft states that "beneficiaries who object to receiving services 
from a religious provider have a right to receive services from the state through an alternative 
provider." 

However, as explained in Point #6, "Charitable Choice" does not require that this "alternative" 
be located anywhere near the beneficiary. The beneficiary might be required to travel hundreds of 
miles across the state to receive services in a way that does not violate his or her religious principles. 
Furthermore, the legislation does not provide notice to the beneficiary of his or her right to object, 
nor does it require that the alternative be provided within a reasonable time frame. 

6 
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I GAVE AT CHURCH 
by TImothy Lamer 

T
HERE'S :w EME~GING CONSENSUS o.n the right 
that religious =ues do a better Job of help
ing the poor than does government. Sen. John 

Ashcroft of Missouri has thus proposed to allow States 
to funnel federal welfare dollars to churches and other 
overtly religious organizations so they can provide fed-

. eral services and federal cash [0 the poor. But Christ
ian conservatives, instead of leading the charge for 
Ashcroft's proposal, should be the first to recognize 
how problematic it is. If the money doesn't go toward 
proselytizing, it will be ineffective. But if it does, even 
indirectly, it will seriously violate both conservative 
and basic American pr'.nciples. 

Ashcroft's proposal is an amendment to the welfare 
reform bill. I t would all ow States to distribute their 
federal welfare block g:ants to charitable and other 
private groups, including religious organizations. 

Although churches and religious 
charities would not have to alter 
their :eiigious character to get the 
fede:-al money, the amendment 
says: "No funds provided directly 

~o institUtions or orgacizations [0 provide services and 
administer programs ... shall be expended for sectar
ian worship, instruction, or proselytization." 

If so, the good senator's pro~ is a waste of mon
ev. The thing to keep in mind is why Christian chari
ties work so much better than social services provided 
by government. 

Are believers just more effective bureaucrats than 
non-believers? No, Christian charities do so well 
because Christ changes lives. When a Christian charity 
lifts someone out of poverty or drug abuse, the 
improvement in the person's circumstances or behav
ior is merelv the outward maniiestation of a change 
within the pe.~on; it is new fruit from a regenerated 

tree. 
The gospel is the essential agent, the root of the 

spiritual change. Without proselytizing, then, Christ
ian charities will be no more effective than govern
ment or any other charity. 

Of course, one could argue that money is fungible. 
It's a familiar conservative point, and it's true. When 
the government gives money to the Sierra Oub to run 
a wildliie refuge, it fr= up funds that can be used for 
lobbying, fund..-aising, and so forth. If it's true for the 
Sierra Oub, it's true for the Southern Baptist Conven
tion. Tax dollars given ior "secular" use at Christian 
charities will free up chur:h funds for proselytizing. 

THl;; WEEKLY STANDARL 

But that should conce.."ll all those, including evan
gelicals, who value religious liberty, a basic tenet of 
which is that citizens should not be. taXed to suppOrt 
religions with which they disagree. Evangelicals in 
particular should remember that under the Ashcroft 
proposal, state governments will decide which chari
ties get the federal dollars. In other words, raw politi
cal power will prevaiL Whichever sects have the most 
inftuence in each state will get the coveted funds. 
Imagine the backlash when evangelicals realize that 
their money is going to support the Mormon Churc:b 
in Utah and the Roman Catholic Church in Massachu
settS. Or when Mormons and Catholics realize that 
their tax dollars are supporting the Southern Baptists 
in Tc:=essee. 

If money really is fungible, then government sup
port of Mormon charities means the Mormon Church 
can send more missionaries to, sa}~ the South. And the 
Southern Baptists can do more evangelism in, say, 
Utah. There's no better way to Start a real religious war 
in America than to coerce the faithful oi any church 

into subsidizing what theY view as a false religion. 
Conservatives also n~ to think hard about what 

Ashcroft's Proposal will mean for the future of welfare 
reform. What happens if a future Congress decides to 
reduce the amount of money given to states in welfare 
block grants? Will Christian charities and churches be 
willing to give up their subsidies when that happens? 

It won't be easv. Fedc:ral funding is a narcotic. 
Once addicted, recipients find it hard to live without. 
As An Smith of Volunteers of America told theAmeri
can Speaarar, government aid "impairs your impetus 
to go OUt and raise funds. That'S a real danger all non
profits face-jUSt sitting back and figuring the govern
ment will take care of VOu." Once Christian charities 
get used to collecting the subsidy, they will develop 
programs and goals premised on receiving govern
ment aid. The threat of losillg such aid will be gen
uinely terrifying. They will surely fight such cuts and 
thus become what conservatives detest-recipients of 
fedc:ral grants lobbying for "more." Are Ch.-istian con
sen'atives prepared for the sight of Christian charities 
lobbying to keep their place at the federal trough? 

Of all people, conservatives should know that fed
c:ral funding always has unintended consequences. 
This proposal is DO different. The ACLU and other 
opponents of Senator Ashcroft's amendme:n are--this 
time-on the side of the angcls. 

Timothy Lamer is dirwor of th~ Fru Enttrpris~ & Media 
InstitUle of th~ M~dia Rese.arcit Crnur in .41e.xandria, 
Vi'Kinia. 
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FROM WASHINGTON 

Big church 
A few weeks ago. Bob Doie Struck a fear
less blow for the separation of church 
and state. He denounced the Depart
ment of Housing and C rban Develop
ment for using federal funds to hire the 
Nation of Islam Securitv A.genc\' to 
patrol public housing projects in Balti
more. Dole was especiallv concerned 
that the :-Iation of Islam might be \~olat
ing federal anti-<liscrimination laws b\' 
hiring only African Arneric:ms: he also 
worried that federal taxes were being 
used to subsidize religious proseh-tizing. 
Stung bv Dole' s criticisms. HCD can
celed the contract on :-Io\'ember 9. 

But Dole' s posturing as a defender of 
Jeffersonian ideals was absurd_ His own 
welfare reform bill would authorize 
churches to administer federal welfare 
programs on a grand scale-and would 
exempt them from anti-<liscrimination 
laws in the process. A little-noticed 
amendment proposed by Senator John 
Ashcroft of Ylissouri. and backed bv 
Dole. would prohibit states from discrim
inating against "religiow organizations" 
if they decide to contra" out certain wel
fare 'programs to private charities. In 
other words, states would be free to dele
gate programs like child care. pregnancy 
prevention or even cash assistance to the 
Nation of Islam. which could require the 
needy to listen to uplifting numerologi
cal sermons while cheerfully discriminat
ing against Jewish employees. 

If Dole and Ashcroft reallY cared about 
religious neutrality. the," could have 
drafted a sane welfare biil while J.voiding 
the Dickensian tangle oi constitutional 
challenges that this scheme is sure to pro
voke. The basic impulse behind the bill 
makes sense: in an age where social ser
vices are being mJ.SSiveh· privatized. reli
giously J.ffiliated charities should be 
tapped to deliver sociai senices to the 
poor. since they do it better than almost 
J.nyone else. :'-lew York state. for example. 
relies heJ.\;lv on Catholic and Jewish 
charities to pro,ide publiclY funded fos
ter care. And. as Sallie Tisdale has argued 
in these pages. the SahOltion .-\rmy is a 

6 THE NEW REPt:BLlC oeCEMBER ", '995 

model of cost efficiency. spending eigh[\'- staffers objected to the ideJ. that "with 
se\'en cents of every donated dollar on its government sheckles come governmen
senice programs, '(See "Good Soldiers." tal shackles." Accordinglv. the Ashcroft 
TI;R. Januarv 3. 1994.) But because the amendment says that the religious 
Salvation :\rmv balks at the ideJ. of sepa- exemption from Title VII still holds even 
rating its religious mission from its char- where public ftmds are involved. 
itv work. as federal law requires. it has l'nfortunateiv. the constitutional ques
been increasingly reluctant to accept fed- tions weren't aired in Congress. That's 
eral funds. which now comprise less than because .\Shcroft has quietly decided to 
1 percent of its budget. tack his amendment onto a slew of social 

Senator Ashcroft. however. wants to senice reform bills-including the 
solve that problem by allowing churches recent substance abuse bill-without 
to administer public welfare programs in public hearings'or debate. So the courts 
an openlY sectarian way. His tough-love will have the tina! say. Rather than waiting 
model evokes the welfare program in for Justice O'Connor to make up her 
Time Bandits. where John Cleese as Robin mind. Representative Henrv Hyde took 
Hood hands out coins to a line of doner- matters into his own hands last week 
ing old ladies and then. to emphasize the by introducing the Religious Equality 
value of work. has his merrv men hit Amendment to the Constitution: "Nei-
them in the stomach. The 'bill ther the Cnited States nor any 
stresses that a church receiv- ,-_ ,.>. State shall deny benefits t~ 
ing public funds can't be /~/ ~ /~,: -'., or otherwise' discriminate 
forced to -remove religious .., ',' ·r., against any prh'ate person 
art. icons. scriprure, or ~ ~ .fJ.: or group on account of reli-
other svmbols while .....-:-' gious expression. belief. or 
handing' Out federal '" identitv." But the Hvde 
money. Direct grants (as .\mendment would also 
opposed to vouchers) can't permit direct government 
be used for religious educa- funding of religious schools 
tion or proselvtizing. but the J.nd. therefore. would ~olate a 
bill doesn' t say explicitly that presum ption against direct taxa-
benefits have to be distributed in a secu- tion for the benefit of religion that 
lar manner. If a recipient objects to the stretches back to the nineteenth centurv. 
religious character of a welfare program. Constitutional worries aside. the 
the state has to set up an alternative. .\shcroft-Dole scheme seems like bad 

The relevant Supreme Court decisions poliCY for churches: it tempts them to 
are a little opaque-they hinge. as usual. become agents of the welfare state in 
on the conflicted impulses of Sandra Dav wavs that can onlv compromise their reli
O'Connor-but five justices seem to giOllS autonom,·. Unlike Newt Gingrich's 
agree that if religious charities want to libertariJ.n guru, Mar~n Olasky. who 
administer public welfare programs. the\' wants to dismantle the welfare state 
have to do so in a secular way. O'Connor entirelv so that churches can step volun
emphasized in the 1988 Bor:uen case that tarilv into the breach. the Dole bill is a 
"anv use of public funds to promote reli- statist nightmare that would open up 
gious doctrine ,;olates the Establishment church coffers to federal audits if they 
Clause." _-\nd in Bowen. the Court held fail to segregate public and private 
that religiouslv affiliated charities can funds. 
receive gO"ernment grants to admcate ylavbe these nightmare scenarios 
chastity. but -pervasively sectarian - insti- won't materialize: maybe all the 
tutions. such as parochial schools . ..-an', churches deputized unde'r the .\Shcroft 
be directlv funded. because of the fear scheme \vill conduct themselves like 
that public funds will be used to ad\OlnCe those mild-mannered curates in Vic to
religion. rian novels who dispense tea and sympa-

The emplovrnent discrimination pro- thy to the desening poor \vithout alarm
visions of the bill are also shakY. Title \ill ing them b,· mentioning the Di~ne. In 
of the Civil Rights .-\ct of 1964. the fed- that case the bill might pass constitu
eral anti-<liscrimination law. contains an tional muster. But the dangers of the 
exemption for religious organizations: .\Shcroft scheme could have been 
but a Mississippi judge held in Januarv avoided. All Dole had to do was to 
1989 that exemption doesn't applv when require churches to set up non-sectarian 
a religious group is administering public J.ffiliates as a condition of recei~ng pub
funds: therefore. he held. the Salvation lic funds and to prohibit them from pros
Armv couldn't fire an emplovee in its elvtizing, or engaging in religious dis
federallv funded domestic-violence she!- crimination. while performing state 
ter after learning she was a witch. Sena- functions. Don't the Grand Rebbe and 
tor .\shcroft was furious when he heard Louis Farrakhan deserve to be held to 
about the case. In a meeting with Julie the same standards? 
Segal of Americans United for Separa-
tion of Church and State, one of his JEFFREY ROSEN 
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I-Ioies ll1 tI1e soul matte14 as l11ucI1 as dollals 
Since fallh can be key to changing lives, real welfare reform will 
Include tax credits to help religious groups spread their beliefs. 
By Marvin Olasky 

l.l1.~t year's congressional welfare debate 
ccnlered on the role of dollars In Oghtlng 
pov~rty. 

This year's should locus on Ihe role of God. 
Th~ hlslorlcal and conlemporary research 

I've dnne shows that some people are poor 
through no fault of theIr own, but olhers are 
impoverished because of spIritual problems 
thnl manifest themselves In addiction, alco
hnl.lslII, family abandonment. promiscuity, 
la7.I1\~~ or crIme. 

Those Iroubled poor have holes In their 
souls Ihatonly God can fill. 

Irs nol Ihat Ihe rich have fewer spiritual 
holes Ihan Ihe poor, but ralher that the for
mer are beller able to plug those holes with 
puHy. lemporarlly. 

Ilkh nlcoholics eventually become poor, 
hilI lor a long lillie Ihelr fall Is hidden, while 
IIIP. prnhlclll~ of a homeless rnlln with a boille 
III Mad Dog are evident 10 all. 

Re(ognilion of spiritual n~ed should not 
Ipad Ihe hrlll'r-{)If to scorn the Itoubled poor, 
hul rallwr III Ilffcr effective compassion that 
is rhallenging. personal and spiritual -
"( 'f'S" for short. 

I have scen in inner cilies across Ihe coun
Iry Ihal jusl as CPR clln revive a dying body, 
~" CPS <:all hclp to revive a sout sunk Into fa
lalisli(' dell'allslII. 

Ins(clid of ernhraclng CPS, Congrf!$ from 
1965 Ihrough 1994 pac;sed bills that embodied 
cntillemcnl. bureaucracy and an allern", to 
Ilnnish (;rKI. 

IIul IIl11t IIde ehbed last year, and leaders 
from Newt Gingrich on down expressed In-

terest In CPS, Including the role of churches, 
synagogues and other religious organlzaUons 
In ftghtlng poverty. 

Two dillerent paths to bring God back Into 
the equation emerged, but they received lit
Ue publicity. 

Sen. John Ashcroft, R-Mo., and others pro
posed thal Washington distribute grants to re
ligious as well as to secular organizations; 
church groups would accept federal dollars 
for anU-poverty work as other providers do, 
with ellectlveness In getting people air drugs 
or oul of poverty the relevanl question. 

But there was a catch: Government grants 
could not be "expended for seclarlan wor
ship, Instruction or proselytlzatlon." 

ThereIn lies the rub. 
Thai gag rule forbIddIng the most serious 

types of religious expression In government
funded proJecl~ wns politically necessary, be
cause without lithe American CIvil Liberties ' 
Union and Its political allIes would not only 
have opposed the measure, as they did, but 
alw gone thermonuclear. 

Shrewd politics, however, makes for Inef
fective anti-poverty work. 

The proposal, which became part of the 
Republican welfare-reform bill now vetoed 
by President Olnton, mIssed an Important 
poInt. 

Christian ellorts take a bite out of poverty 
because of Christ. 

Other serious religious groups also attri
bute Ihelr eOecUveness not to niceness bullo 
spiritual transformaUon brought about by 
worship, teac~lnR and theological advocacy 
- the very funcUons thai the proposal would 
disallow. 

Furthermore, the proposal did not allect 
all religious groups equally. 

Churches that have become political or s0-
cial clubs could readily accept government 
money because they atready have lost their 
sail and become government look-ellkes. 

But Christian, Jewish and Islamic groups 
that have remained theologically tough 
would either tum down the money and the 
accompanying gag rule, or go soft also - un
less they cheated by sliding money from one 
category to another. 

Ashcrofl deserves credit for shining a spot
IIghl on currenl discriminaUon In funding. 

But his proposal, If enacted, would have 
led religious groups Into temptation. 

There is a beller way, lind Ashcroft him
sel( - along with Sens. Dan Coals, R-Ind., 
and Rick Santorum, R-Pa. - hIlS proposed II 
for congressional action In 1996: lax credits 
that would allow Individuals 10 send more 
money directly 10 any poverty-ftghllng orga
nlzaUon, religioUS or secular. 

Currenlly, indlvldunl taxpayers can item
Ize the conlrlbutlons they make and deduct 
Ihe sum from Ihelr tax paymenrs, generally 
at a marginal rale of 15%, 28% or 31 %. 

That ts good bul not good enough, If Ihe 
goalts to reinvigorate more Americans' bod
Ies and souls. 

Under II 100% lalI<redlt proposal Intro
duced by Coals, a single IalIpayer could send 
$500, or a couple $1,000, 10 a local poverty
ftghtlng group and take Ibat amount rlMt 00 
IalI payments, scndlng $500 or $ 1,000 less to 
Washington. 

The goal of such an approach Is to remove 
power from Washington while promoting lo
cal charities and supporting religious liberty. 
Individuals would fund groups with whlrh 
they were In theological agreement; religiOUS 
people would not be forced to fund programs 
embodying some other faith. 

Many different religious and secular 
groups could compete to create eITeclivp pro
grams without the government giving prefer
ence to any. 

Now thaI U's f)ack 10 the drawing board on 
welfare rerorm, Congress should move swill· 
Iy to adopt a tax<redll proposal. 

The concept promotes challenging. per
sonsl and splrllual help while doing away 
with the problem of centralized government 
bureaucrats deciding among various reli
gious claimants. 

The beller-{)n would have the JoY of pm· 
vldlng eRective help, ond those In spiritual n.~ 
well as malerlal need would receive new Iile. 

Marvin Olashy Is a senior /fIlolI' of tlr~ 
Progress and freedom foundation alld thp 
aut/lor 01 The Tragedy of Amerlcnn Cnmpos
slon. lie recenUy co-/ounded the Center lor 
E1fective Compassion .. 
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Separating Cllurch and State 
By J. Brent Walker 

WASHING70N 

.' ·cngress should fix the 
! f' welfare system, not 
It; add new flaws. But 
II. flawed is a fitting de-

scription of an obscure 
.,. provision in a Senate 
"Republican reform package that 
t'would funnel public subsidies to 
"churches to provide welfare benefits. 
-'SUch financial linkage between 
;:church and state is most likely un-
· constitutional and would actually 
harm religion. 
, Sponsored by Bob Dole. the Senate 
majority leader, and Senator JJhn 
Ashcroft of Missouri. thIS prOVIsion 
would radically change how relig!ous 

,.organizations provide day care. :'10t 
"mcals and emergency shelter. 
,. Under current law. relig!Ous 
~groups can get Federal money to 
-:provide welfare benefits, but such 
;money may not be used to advance 
religion. For example, a Baptist hos-

"pital may spend public funds to care 
:.tor patients, but not to proselytize. 
· But under the proposed law, 
~churches could wield taxpayers' 
· money as theological ladles in their 

.. soup kitchens. Churches would re
... ceive the money directly and could 
v require people to listen to a ser::1on 
·,as they wait in line for a sandwIch. 
· Senators Dole and Ashcroft :nay 
, .. be correct when they argut> :hat 

J. Brene Walker IS gellerc:i coullsei of 
'. the Baptist Joine Cum/mlCeu. 

churches are more effective than 
Federal agencies ::1 housing the 
homeless and feed:~.g the hungry. 

But Americans si:ould not have to 
sacrifice religious :reedom on the 
altar of welfare reform. The first 16 
words of the Bill of Rights enshrine 
religiOUS liberty as our "first free
dom" and erect a ""all of separation 
between church an:: state to protect 
that freedom - a wall that Sen. 
William Cohen, a ~;aine Republican, 
recoglllzed yesterc~y in his success
ful amendment te insure that the 
programs are car~:ed out consistent 

Welfare services 
should not be tied 

to religion_ 

with the Conslltu::Jn. But calling it 
constitutional does not make it so. 

Senator Cohen :'died on the 1988 
Supreme Coun rcdng in Bowen v. 
Kendrick thm hc:·l that religiously 
affiliated groups :7::lY use tax funds 
to fight teen-age =:·egnancy. But the 
Court went on to :;i.\' that it would not 
tolerate such fur.·:; going to a "per
vasively sectar::~" organization. 
like a church or s:::1agogue. 

Yet the Ashc:ft-Dole proposal 
would do JUSt tr.:::. It would permit 
states to give ta;< :JII~rs to religious 
o~g,lIlizations th~: display religious 

messages in areas where people re
ceive Government servIces. 

The proposal would allow for "sec
tarian worship and instruction" in 
the course of delivering welfare 
benefits. and would enable churches 
to use Federal funds 'to discriminate 
against employees who fail to adhere 
to their religious tenets. 

When government gets involved in 
advancing religion, it ineVitably he
comes entangled With religious prac· 
tice, divides citizens along religiolls 
lines and prefers some religions liver 
others. It is hard to imagllle a Mol'll"'" 
church winning a welfare grail! ill 
Biloxi, Miss. - or a Southern BUPllSt 
church winning one in Salt Lake City. 

The likelihood of unhealthful com
petition and burdensome regulallon, 
including invasive audits. e.xplaills 
why many religious groups - Sap.
tists, Catholics, Presbyterians, :VIeth· 
odisls and many Jewish orgar.lw, 
tions - strongly oppose this provi
sion. 

There is a place for religious or
ganizations in delivering welfare. 
But it should be done through sepa
ratcly incorporated affiliates lhat dn 
not engag!: in religious education, 
proselytizing or discriminal iOll. 

That way, religious groups call 
preserve their theological punt~· and 
organizational autonomy, while co
operating with th~ Government to 
deliver services to those who need 
them. 

The Ashcroft-Dole proposal flouts 
the First Amendment, iunher l"lOtS 
the welfare system and threatens 
our firSt and most precious libcny.o 

.. --------------------------------------------------------------------------------

The New York Times 

.Op-Ed, p_ A27 

September 14, 1995 
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Go to Church for JOllr Check 
SEN. DOLE'S welfare reform bill, the latest 

version of which was dropped in the hopper 
just as the legislators were leaving town. is a 

minefield of explosive issues ranging from such 
subjects as efforts to discourage teenage preg
nancy to the treatment of immigrants in need. It 
will become the order of business on Sept. 6 
when the House returns, and though it deserves 
a searching review and considerable debate. the 
pressure is on to pass it quickiy. 

Because the bill contains 50 many potential 
revisions in the welfare laws. less obvious changes 
may be accepted almost inadvertently. An example 
is a provision added only in this most recent draft of 
the bill that would alter the roie of religious groups 
as benefit providers. Under current law. religiously 
affiliated organizations like Catholic Charities. for 
example. or Jewish hospitals. provide certain ser
vices that are paid for by the federal government. 
These entities are not essentially religious in na
ture, but have been set up by religious groups to 
perform a social service function in the conununity. 
Whether supported by parish contributions or pub
lic funds, they serve people of all faiths. When 
federal money is involved. they must observe 
certain guidelines aimed at preserving the nonsec
tarian nature of their work. 

The bill would go beyond this practice by allow
ing churches themselves to act as sexv;ce provid
ers. This means that large blocks of public funds 
could be given directly to religious organizations 

who would have the responsibility for delivering 
the services. Presumably, the Bishop of Topeka. 
the leading Orthodox rabbi in Brooklyn or the 
Elders of the Mormon Church could become pro
viders of the services taxpayers fund. Benefits 
could be disbursed inside churches, and temples 
and recipients who objected would have to ask to 
be reassigned to some other provider. Since no 
explanation of this provision was offered when the 
bill was introduced, and the text is not entirely 
clear. the number of government programs in
voived is uncertain. The American Civil Liberties 
l.i nion believes that "at a minimum this section will 
apply to cash assistance benefits" like AFDC. Sen. 
John Ashcroft. who originated the proposal. ex
pects its application to be much broader, extending 
to feeding programs, job training, drug rehabilita
tion and a host of other sen;ces. 

There is no doubt that churches are exemplary 
social service providers. Many have been en
gaged in the enterprise for years, raising and 
spending their own money without the aid of the 
state. But in this country at least, they are not an 
arm of government. The potential for confusion 
about the real source of benefits received is 
great. The possibility of state favoritism among 
religious groups is real. The likelihood of subtle 
proselytizing-even though forbidden in the 
law-cannot be dismissed. In sum, this kind of 
entanglement of church and state is simply 
wrong and probably unconstitutional as well. 

The Washington Post 

Editorial, p. A-20, 

August 21, 1995 
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The "Charitable Choice" Provisions 

(as it appeared in the Senate Welfare Reform Bill) 

19 SEC. 1D2. S1i3 YlCZS' PJIDVIIJED HY CE'4 RITJ, aT -:- ij'-.:"I" '". 

20 GlDus. OR.P!UVAX!' O~DNS. 

21 (a) LY~nu-

Z! (1) 5x.=:rE OPT!O:s~.-.'tatwititsttmdw] a:rr.y atiter 

!3 pTO~..sio1t oj Ur.r:. a Stail! m.ay-

24- (.:!J administer a.rui P1TJt:iJie sen:!rz lI.1tcUr 

15 the programs wenDEd i11 suoparagnzpirs (.dJ 
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and (B)(iJ of paragraph 1:21 through cOl/tracts 

l£·ith charitable,. religiOlls. or primte o rganzza-

tions; and 

(B) prOt'ide beneficiaries of assistance under 

the programs described in subparagraphs (A) 

and (B)(ii) of paragraph (2) l£'ith certi,ficates, 

t'ouchers, or other forms oj disbursement which 

are redeemable u'ith such organizations. 

(2) PROGR2JlS DESCRIBED.-The programs de

scribed in this paragraph are the following programs: 

f...d.) A State program funded under part .d 

of title IT; of the Social Security ..:let (r.s olmend

ed by section 101). 

(B) Any other program that is established 

or mod(fied under titles I. II or.i that-

(i) permits contracts Leith orgamza-

tions: or 

(ii) permits certl~ficates. L'Olichers, or 

other forms of disbu rsement to be prot'ided 

to beneficiaries. as a means of providing as

sistance. 

(0) RELIGIOr:S ORG.4SIZ,U'IOSS.-'The purpose aj this 

section is to allow religiolts organizations to contract. or 

to accept certificates. t'ouchers. or other forms of disburse

ment under any program descn'bed in subsect;'on (a:(2:. on 
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1 the .s(/iile oasis as any other- prot'ider ICit/Wllt impa,r;'ng the 

., religlQus character of Sllch organizations, and Icithollt di-

3 minisiting the religiolls freedom of beneficiaries 0/ assist-

-+ a nce funded !mder S1lch program, 

5 {c} XtjSDISCRIJ1!S.dTlm:.d.G.dISST REUGIOCS ORGA.Sl-

6 Z_UIOs,'i,-Religious organizations are eligible .. on the same 

7 basis as any other private organization, as contrac'tors to 

8 prot'ide assistance, or to accept certificates. t'OUcil€rS, or 

9 othO' forms 'jj disbursement, under any program descn"bed 

10 in sllbsection (aj(2) so long as the programs an: imple-

11 mentea' consistent lcitlz the Establishment Clause of the 

12 en ited States Constitution. Xeither the Federal Grn'ern-

13 menr nor a State receit'ing funds under such programs shall 

1-1. discn"minate against an organization which is or applies 

15 to be a contractor to provide assistance, or lehich accepts 

16 cedificates. l'OIlChers, or other fonns of disbursement. on the 

17 basis that the argar.ization has a religious character. 

18 rdi RELIGIOCS CH.4RA.CTER .L\-D FREEDO.lI.-

19 (1) REUGIOr:S ORG_-LYlZdTIOSS.-SotU'ithstand-

20 illg any other prol:ision of law, any religiolts organi-

21 zation ll'1'th a contract described in subsection 

22 (aJ(l){J..;, or which accepts certificates, vouchers, ar 

., ... 
_oJ other forms of disbursement under S1Lbsection 

24 {(lJ(1J(B i. shall retain its indepe7tdence from Ff3deral, 

25 State. and local gorern ments. including sllch organ 1-
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zarioil's contml OIU the dejinitl'OIl. de l'elc:j iil E1l t. 

practice. and erpressioil of its religiolls beliefs . 

(2) _WDITIOS_ll. 5!..!.F'EGURD8.-.\"either th€ Fed-

eral GoL'emment nor a State shall require a re~igious 

organization to-

(A) alter its form of internal governance: or 

(B) remat'e religiolls art, icons, scrip tll re, or 

other symbols; 

III order to be eligible to contract to provide assist-

ance. or to accept certificates, l'o1lchers, or other forms 

of disbllrsement, funded under a program described in 

sllbsection (a) (2). 

(eJ RIGHTS OF BESEFJCL-!RIE3 OF .:i.SSIST.dSCE.-

(1) Is GESER.ll..-If an indit'idual descn"bed in 

paragraph (2) has an objection to the religiolls char-

acter of the organization or institution from It'hich 

the indit'idual receit'es. or IL'Ollld receire. asslsrance 

fllnded under any program described in subsection 

(a) (2), the State in lchich the indh'1'dual resides shall 

pro1.'ide such z:ndi'L'idllal (if othertcise eligible for such 

assistance) "with assistance from an alternatit'e pro

L'ider the L'alue of which is not less than the miue of 

the assistance which the individual lcould hat'e re-

ceil'cd from such organization. 
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1;2; l.\·bI17DUL DDI~·RfBED.-A.ll indiL'ld:u:ll' de-

scn'oed in this paragraph IS an illdit'ldual (!'itO re-

ceh'es. applies for, or requests to apply for. assistance 

under a program described in subsection (a){21. 

(fJ XO.\-DISCRIJIIX{TIO.Y rs EJIPL01JIE.YT.-

(1) [\. GESERJ.L.-E::cept as prot'ided W Dara

graph (2). nothing in this section shall be cVllsrrued 

to mod(nj or affect the prot'isions of any other F:deral 

or State laIC or regulation that relates to discn'ii/ ina

tion in employment on the basis of religion. 

(2J EXCEPTIOS.-..d.. religitYlls organizatioll 1cith 

a CDlltract described in subsection (a){lif..n or (chich 

accepts certificates, L'tYllchers, or other forms oj dis

bursement under subsection (a) (l){E). may require 

that an employee rendering sen.' ice pllrSllant to such 

contract. or pursuant to the organization's acceptance 

oj certificates. t,tYllChers, or other fonlls of disourse-

ment adhere to-

(AJ the religious tenets and teachings of 

sllch organization; and 

(E) any rules of the organization regarding 

the use of drngs or alcohol. 

(g1 XtjSDI~'CRIJlI'\:{TlOS .dG • .uSST EESEFlCHRIES.

Except as othencise prot'ided ill laIC. a religious organiza

tion shall not discrimillateagainst an indit'idllal in regard 
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1 to /'elluerlllg assistanCE fllnded /lnder any pro(jr'::;/ de-
/ 

2 scribed in $ubsection (a)(;]) on the basis of religion. ;l reli-

3 gious DElief or refusal to actiL'ely participate in a reZigious 

4 practiCE. 

S . (lzj FISC'.d.L ACCOl:.\7.dBILln:-

6 (1) LY GESER..!L.-Except as prouided Ln para-

7 graph (2), any religiou.s organization contracfing to 

8 prat'iae assistance funded under any program de-

9 scribed ill subsection (aj(2) shall be subject ~o the 

10 same l'eg1.llations as other contractors to account in 

11 accord lL'ith generally accepted au.diting principi€s for 

12 the use of sllch funds proL'ided Itnder such programs. 

13 (2} LIJIITED dl:DIT.-If s'llch organization seg-

14 regates Federal funds provided under such programs 

15 into separate accou.nts, then only the financial assist-

16 ana prol'ided u:ith sllch funds shall be suoje.:t to 

17 audit. 

18 (il COJIPLLLW:E.-A. religiolls organization Ichich has 

19 its rights under this section t'iolated may enforce its ciaim 

20 exclusit'ely by asserting a cit'il action for such relief as may 

21 be appropriate, includfng injunctive relief or damages. in 

21 an appropriate State court against tlte entity or agency 

23 that allegedly commits sllch eioiation. 
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1 SEC. 103. LIMITATIONS ON USE OF F!tNDS FOR CERT_UN 

2 PURPOSES. 

3 So fi.md,s prOl.!'ided directly to institutions o'r organiza-

4' tions to protide sen-ices and administer programs described 

Sin section 102(a)(2) and programs established or modified 

6 lL'nder this .dct shaa be expended for sectarian worship or 

7 instnLction. This section shaa not apply to financial assist-

8 ance prrll.'ided to or on behalf oj beneficiaries oj assistance 

9 in tite fonn oj certificates, L'ou.chers, or other forms oj dis-

10 b1l1osement, if such. benefician} may choose u'/tere such assist-

11 ance shall be redeemed. 


