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P6 Release would constitute a clearly unwarranted invasion of 

personal privacy (a)(6) of the PRA) 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 
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RR. Document will be reviewed upon request. 

Freedom of Information Act- (5 U.S.c. SS2(b») 

b(l) National security classified information (b)(l) oftbe FOlA) 
b(2) Release would disclose internal personnel rules and pradices of 
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information (b)(4) oflbe FOIA) 
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b(7) Release would disclose information compiled for law enforcement 

purposes (b)(7) of the FOIA) 
b(8) Release would disclose information concerning the regulation of 

financial institutions (b)(8) of the FOlA) 
b(9) Release would disclose geological or geophysical information 

concerning wells (b)(9) of the FOIA) 
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January __ , 1993 

MEMORANDUM FOR THE ACTING DIRECTOR OF THE OFFICE OF MANAGEMENT AND 
BUDGET 

The Council on Competitiveness, established March 31, 1989, 
terminated on January 20, 1993. 

Pending completion of a review, existing Executive Orders on 
regulatory management will continue to apply. You are directed to 
request the agencies described in section l(d) of Executive Order 
12291 to assure that in publishing regulations, and subject to 
such exceptions as the Director or the Acting Director of the 
Office of Management and Budget determines to be appropriate, all 
regulations must first be approved by an agency head or the 
delegee of an agency head who, in either CBse, is a person 
apPOinted by me and confirmed by the Senate. 

8G'd 80 HSVM 8 0 9 og:gr 86,06 'NVf 
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January 21, 1993 

MEMORANDUM FOR THE PRESIDENT 

FROM: BERNARD NUSSBAUM 

RE: Regulatory Management Actions 

I recommend that you sign the attached memorandum on 
regulatory management. 

The memorandum: 

--Confirms the termination of the Council on Competitiveness, 
sometimes known as the "Quayle Council". Legally, the Quayle 
Council expired yesterday. confirming and highlighting that it 
is gone fulfills campaign statements that were critical of it. 

-- Instructs OMB to work with the Cabinet departments and other 
agencies (except for the "independent" agencies such as SEC, FCC, 
etc.) to withdraw for further review regulations sent to the 
Federal Register in the past several days by the Bush 
Administration. This is a precautionary measure designed to let 
Clinton Administration appointees look at these regulations to 
decide whether publication is warranted. 

--Requires that new regulations be approved by Clinton appointees 
at each agency before pUblication. 

-- Leaves in place for now existing Executive Orders authorizing 
OMB to review regulations, pending a review of those Executive 
Orders. 

This action is time-sensitive because the Federal Register will 
continue to publish a portion of the Bush Administration 
regulatory backlog unless and until it receives instructions to 
the contrary. 

Senior White House staff are aware of and approve this action. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
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WASHINGTON, D.C. 20503 

March 16, 1993 0 
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< 
NOTE FOR JACK QUINN 

FROM: Bob Damus (2.»t> 
SUBJECT: Podesta Note and Regulatory Flexibility 

I spoke to Sally Katzen on the two attached items to get 
her views. She would concur that: 

1. 

2. 

Attachment 

The Wendy Gramm memo is still in effect. The memo 
has not been rescinded by OMB and is still followed. 
The President's order on regulatory review preserved 
the status quo on the regulatory review orders 
pending a review. That would suggest there was no 
intent to change the Gramm memo at this time, pending 
review. 

The Reg. Flex amendments are not good policy. 
Judicial review of reg. flex compliance goes against 
the idea that reg. flex, like regulatory review, is a 
managerial tool -- not something to give legal rights " 
and remedies. A 30-day-in-advance rule for 
sequential review is impractical (~, it provides 
no exceptions) and will slow down regulations, adding 
yet another layer of review. We will let LRD know of 
our views on this. 
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FROM THE DESK OF 

TO: 

~'Quinn 
Sally Katzen 
Bob Damus 

3/16/93 

HE: Attached memorandum from John 
Podesta 

I don't know the answer to his 
question about the Wendy Gramm 
memo. Do you? 

Jack 

. -_ .. __ .,._------,..-----.........,--

'. :", 

'. '. ,.' 

; .... 
. .... 
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MEMORANDUM TO 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

March 13, 1993 

BERNARD NUSSBAUM 
STEVE NEUWIRTH 

, JACK QUINN ~ 
JOHN PODESTA 

WHITE HOUSE R GULATORY REVIEW PROCEDURES 

Attached is a copy of Wendy Gramm's 1986 memo outlining 
procedures for OIRA's review of proposed rules. It supplements 
Executive Order 12291. In your views, is this memorandum still 
in effect? 

I have also attached a copy of a memorandum from Linda Gustitus, 
staff director of Senator Carl Levin's Senate Government 
Relations Subcommittee, which proposes changes to the Gramm 
procedures. 

I strongly agree with points two and five in Linda's memo. 

I strongly disagree with points three and four. 

I think points one and six are generally good ideas, but need 
some work to make them practical. 

If you would like to discuss these matters, please call me at 
extension 2702. 

Jack, you may also want to be in touch with Linda directly. 

cc: Michael Waldman 
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TO I John Podesta· 
FROH. Linda Gustitu8 
RBI Regulatory Reviaw 

s:-..h~ '.4. G- I.n _. 
G.",7 'Yu. C. ""'nf, , ~ 

I 93 ~·!AR 12 All: 10 

You asked me to send you the Ie dy Gramm memo from 1986 
ma.x:ked up to reflect the changes that Se tor Levin think. would 
be necessary for adequate disclosure. 1. I've attached a copy 
of the Gramm memo, 1t doesn't work ve1l 0 usa it as a baais for 
Senator Levin's recommendationa. I'd ra her juat outlille what 
Senator Levin aees aa the essential a1 nt. in disclosure of 
regulatory review. . 

The first QUestions, of course, that have to be Answered 
are I What rulea are going to be revie ? (a1l7 significant? 
major? as chosen?) What office is going ,to review them? (OIRA? 
a new office? a Vice Presidential Task Porce?) What is the 
standard for review? (benefits must ou~eigh the costs? 
benefits must justify the costs?) I 

Assuming those questions are I ered, then, here are 
the necessary elements to satisfy Senato Levin'. discloaure 
concerns. 

l) The public should know V: en the rule has been 
sent to (we'll say) OIRA for review. Th Reagan-Bush 
Administration absolutely refused to do t ' .. and it was absurd. 
It was part of their unitary executive ~ry. The result vas 
that insiders knev when the rule was bel reviewed but the rest 
of the world didn't. . 

2) The public should be abl~ to see the drafta of 
the rules as they are sent to OIR&. for rertev. 

3) The rulemaking agency S~Ould be able to sit in 
on meetings OrRA has vith any party with Fespect to the rule and 
should receive any material that OIRA rae ives. 

4) Either all contacts vi outside partIes should 
be recorded as to the substance of the co tact and the names of 
the contacts and/or OIRA should provIde a written explanation of 
the reasons it recommends any changes it oes in the rule. 

S) The items that should made available to the 
public should be placed in a public rulem~ing file on an ongoing 
basis -- like the rulemaking agencies do not after publication 
in the Federal Register as the Reagan/SUs A~insitration 
requued) • 

. . ' 6) There should be a t1me- imit on regUlatory 
review but it should also be waivable by he President or his 
designee (the Veep?) on an as-needed basi and any such waiver or 
extension should be made public and the r asons for l~ • 
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TO. John podesta· ~h;...L G- I . .cI__ --

FROMI Linda Gustitu8 6 • ., 'Ylf-~· n-..,n", ~ 93 :.lAR 12 All: f 0 
REI Regulatory Review I 

You asked me to send you the weidY Gramm memo from 1986 
marked up to reflect the changes that Se ator Levin thinks would 
be necessary for adequate disclosure. Wile I've attached a copy 
of the Gramm memo, it doesn't work well tio use it as a basie for 
Senator Levin' 8 recommendations. I • d rather just outline what 
Senator Levin see8 as the essential a1 nt. in disclosure of 
regulatory review. . 

The first questions, of course, that have to be answered 
area What rules are qoinq to be reviews? (al17 significant? 
major? as chosen?) What office is going Ito review them? (OIRA? 
a new office? a Vice Presidential Task Force?) What is the 
standard for review? (benefits must out~eigh the costs? 
benefits must justify the costs?) I 

Assuming those questions are anJwered, then, here are 
the necessary elements to satisfy senatOf~ Levin'. discloaure 
concerns I 

1) The public should know Wi en the rule has been 
sent to (we'll say) OIRA for review. Th Reagan-Bush 
Administration absolutely refused to do t~s And it was absurd. 
It was part of their unitary executive theory. The result was 
that insiders knew when the rule was beinS reviewed but the rest 
of the world didn't. I 

2) The public should be abl~ to see the drafts of 
the rules as they are sent to OIRA for reFlew. 

3) The rulemaJdng agency S~Ou1d be able to sit in 
on meeting. OIRA has with any party with respect to the rule and 
should receive any material that OIRA receives. 

4) Either all contacts wit outside parties should 
be recorded as to the substance of the co tact and the names of 
the contacts and/or OIRA should provide a written explanation of 
the reasons it recommends any changes it oes in the rule. 

5) The items that should b~ made available to the 
publiC should be placed in a public rulem~ing file on an ongoinq 
basis -- like the rulemakinq agencies do not after publication 
in the Federal Register as the Reagan/BUS Adminsitration 
required) • 

. 6) There should be a time-
review but it should also be waivable by 
designee (the Veep?) on an as-needed basi 
extension should be made public and the r 

!mit on regUlatory 
he President or his 
and any such waiver 

asons for it. 
or 
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MEMORANDUM FOR THE HEADS OF DEPARTHENTS AND AGENCIES SUIDECT TO 

FROM: 

SUBJECT: 

EXECUTIVE ORDER!NOS. 12291 arid 12498 

Wendy L. Gramm, \AdJIlinistrator, OIRA. ~ 
Additional proc,dures concerning OrRA reviews 
under Executive !Order Nos. 12291 and 12498 

\ 

. . i 
From the tLme the Presldent signedjExecutive Order No. 12291 on 
February 17, 1981, OMB has worked with the Departments and . 
Agencies to develop and implement ~arious procedures concerning 
the review of draft rules by the O~fice of Information and 
Regulatory Affairs (OIRA). We have also developed trial 
procedures and supported leqislatl~e proposals concerning our '. 
reviews as we have gained experien~e with these Executive Orders. 
For example last year, we implemented on a pilot basis with the 
Environmental Protection Agency ad~itional procedures concerning 
OIRA's communications with persons ioutside the Federal 
Government. !' 
We have also supported an American ~ar Association Resolution 
that endorsed the President's regu~tory review efforts and 
recommended that more information cpncerning our reviews be made 
available to Congress and the publ~c • . 

I 

The purpose of this memorandum is t~ advise you of additional 
procedures that we have determined, \ as a matter of administrative· 
discretion, to implement concerninct: our review of draft rules . 
under Executive Order No. 12291 andjto set forth our policy on' 
disclosure of agency regulatory program drafts under Executive 
Order No. ,12498. i 

I 

; 
CUrrent procedures i 

These new proced~-es suppiement ourlcurrent ~rocedures. As you 
are aware, Executive Order No. 12291 establishes certain 
procedures: the Administrative Proc,dure Act sets forth 
procedural and substantive requirem~nts that govern agency 
action: other statutes establish pr~cedureg: and OlRA has adopted 
its own internal rules concerning i~s review of draft rules under 
Executive Order No. 12291. Furtbe~ore, Departments and Agencies 
usually have established rules or practices to implement their . 
rulemaking activities. I . 

t 
Attached to this ~emorandum are COP~Qg of some of the relevant 
materials concerning our reviews an. procedures. Several of the 
~ost important features of these current procedures are: I . 

I 
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Reviews under Executive order No. 1~29l - , 
o RuIN lIlust meet statutory requitements. Executive Order No. 

12291 reviews cannot result in tules not authorized by law or 
rule. that do not carry out statutory requirements. . 

, I 

o Rulemakinq decisions are made bj aqency heada. Executive 
Order NO. 12291 makes it clear ~at the rulemaking authority 

, ot the aqency head is not disPliced by the Order. 

o Rules must be based on the agendv recor4. Executive Order 
No. 12291 cannot cause rulemakirlg decisions that are not 
supported by the agency rulemaklng record. The law requires 
that all agency decisions must ~e rationally based on 
intormation in the agency recor,.. ' 

o Requirements ot Executive Order ~o. 12291 apply only to the 
extent pe~itted by law. rr th~re is a conflict between the 
Executive Order or the PresidenS'8 regulatory principles in. 
Executive Order No. 12291 and t~e law, the law governs. 

current OIRA Procedures I 
o only the Administrator and Deputr Administrator within OrRA , 

(or somaonespecifically designated by them) may communicate 
with someone Who is not employe~ by the Federal Government on 
regulations submitted to OIRA fo~ review under Executive 
Order No. 12291. i 

I o written materials received from ~nyone not employed by the 
Federal Government are made available in OIRA's public 
reading room for review by the pUblic. 

I 
I . 

o OMS has advised persons who wish I to send us information about 
requlatory proposals to ~ infprmatlon !2 the rulemaking 
agency, with a copy to us, so that the materIiI may be made a 
part of the agency record. I 

o In general, OIRA provides written reasons to the agency 
whenever OIRA returns a regulatl~n to an agency for further 
review because it is not consistent with the President's 
regulatory principles. I 

o OiRA issues fUll reports ~~uall~ on the disposition ot all 
rules revlewea-under Executive Order No. 12291, including a 
list or all returned rules. I 

~ Procedures 
I 
I 

• I 

i 

1.· OIRA will make' available, upon wJtitten request made to OIRA 
after publication of an ANPRM oriNPRM in the Federal 
Register, copies of any draft of ithe ANPRM or NPRM submitted 
for orRA'sreview under Executive Order Ho. 12291; 

i 
I 

2 I 
I 

\ 
I 
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z. stDilarly, OIRA will make availJlle, upon writt~n request 
made to OIRA atter publication o~ the ~inalrUl. in the 
Federal Regiater, copias of any ~t o~ the final rule 
sUbmItted for OIRA'. review under Executive Order NO. 12291; 

I 
3. OIRA will lIlake available, upon ~itten request made to OIRA 

after the ANPRK, NPRH or the finkll rule is published in the 
Federal'Reiistor, all written c~espondence concerning the 
draft subm tted for OLRA's review under Executive Order No. 
12291 ~t is exchanged between pIRA and tho agency headJ 

These procedures are derived fram ~V1Sions in S. 2433, as 
reported. from the senate Governmen Affairs COmmittee, with 
Administration support, in 1984. The Report on S. 2433 (No. 
98-576, 98th congress, 2d. Sess.) co~ta1ns explanatory material 
as to how these provisions ~ould hav, been interpreted had 
s. 2433 been enacted. We will be gulded by that material in 
implementing these first three proviSions. . 

I 

4. OIRA will .end EPA copies ot alII "Titten material concerning 
EPA rules that OIRA receives frOt_persons who are not 
employees of the Federal Governmrut; 

5. OIRA will advise EPA of all oral i communications concerning 
EPA's rul.es, e.g., meetings, tel*phone calls, that OIRA 
(i.e., the Administrator and Depnty Administrator) has with 
persons who are not employees ofithe Federal Government; and 

6. OIRA will invite EPA to all sche1uled meetings wi~ such 
persons concerning EPA'.s rules; 1 

. I 
In May 198~, we instituted with EPA ~n a trial basis other 
procedures to bett.~ conform our Exegutive order No. 12291 review 
procedures to EPA's somewhat unique ~ternal procedures and 
statutory provisions concerning rul~ng. (See attached letter 
dated May 30, 1985, AttacluDent D). These procedures are 
practical, and EPA believes that the~ ara useful. This 
Memorandum revises those procedures with EPA and makes them a 
part of OIRA's current proeedures. . 

i 
(Note: These procedures do not appl~ to information collection 
requests under the Paperwork ReductiOn Act of 1980, even if such 
requests are a part of a proposed age\ncy rule. Other procedures 
apply to such matters, see 5 CPR Parq 1320.) 

. j 
I . . 

7. OIRA will apply these procedures :('4 through 16) to any other 
Department Or Agency that is subj~ct to Executive Order No. 
12291 if that agency elects to institute these procedures, or 
any part of them. i 

i 

: 
3 
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. Procedures f4 through '6 presently aJplY only to EPA~ .Al though 
patterned upon EPA's statutory and l~ternal procedures .. 
nonethel.ss, OIRA is prepared to ekt~nd these procedures to other 
agencies if the head of the agency sq request.. . 

I 
In addition, ! 
8. OIRA will make available upon vr~tten request to OIRA ~ade 

:~:~s;i~nR:~ia~~~o~~i:X~~ii::e~~d:~YN:~e~~~9:~aft 
9. OIRA will continua to publish a domplete annual accounting of 

Executive Order No. 122g1 activitliesl 
, I 

10. OIRA will make available upon vr~tten request to OIRA made 
after.the end of a calendar montti, a list of all draft 
ANPRKs, NPP.Ms and draft final rul!es for which OmA bas 
completed review under EXecutive ~rder No. 12291 during the 
preceding month (and tha length ot our review tor each); and 

11. OIRA will place in its public reJding room: all written 
material received from persons outside the Federal Government 
concerning agency rules; a list dt all meetings with persons 
outside the Federal Government p~rtaining to rules of an 
agency if that agency elects to ~articipate in procedure '6; 
and a list ot all other communic~tions with persons outside 
the Federal Government pertainin~ to rules of any agency if 
that agency elects to participate in procedure'S. 

I 
These procedures do not provide for ~xemptions for such ~atters 
as national security information, cr~inal investigation 
infornation o~ con~1dentlal business linfo~ation because we have 
not received such information during iOur reviews under Executive 
Order Nos. 12Z91 and 12498. It we dq receive such information, 
however, that presents questions of tihe propriety of its release, 
we will discuss the matter with the Alttorney General and the 
Senate Governmental Affairs committe~. 

I 
These new procedures and OIRA's exis~ing procedures are intende.d 
only to improve the internal manage~~t of the Federal 
Government, and are not intended to dreate any right· or benefit, 
substantive or procedural, enforceabie at law or in equity by a 
party against the United States, its ~gencies, its officers or 
any person. . I 
Attachments i 

. I 
A - Department of Justice/OLe Opinion dtd 2/13/81 
B - Executive Order No. 12291 .! 
C - Elc:ecutl'\re order No. 1208 \ 
D - OIRA procedures '3 
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EJEQUTIVI OfFIeB or T.BB PRESIDENt 
OV;IO. o~ MANAGEMBNT AND BUDGBT 

WaabiDgtoD, D.C. 20503 

Xarah 15, 19'3 

LEGISLATIVB REFBRRAL MEMORANDUM 

p~ JDFS 

LIUl II-UO 

TO; Legislative Liaison officer -

AGRICULTURE - Harvin Shapiro - (202)720-1516 - 312 
COMMERCE - Michael A. Levitt - (202)482-3086 - 324 
ENERGY - Bob .Rabben - (202)586-6718 - 209 
HHS - Frances White - (202)690-1760 - 328 
HUD - Edward J. Murphy, Jr. - (202)708-1793 - 215 
INTERIOR - Ralph Hill - (202)208-6706 - 329 
JUSTICE - Faith Burton - (202)514-2141 - 217 
LABOR - Robert A. Shapiro - (202)219-8201 - 330 '-. CIt 

STATE - Matt winslow - (202)647-4463 - 225 ~ 
TRANSPORTATION - Tom Herlihy - (202)366-4687 - 226 -
TREASURY - Richard S. Carro - (202)622-1146 - 228 -. 
CEA - Francine Obermiller - (202)395-5036 - 242 ~ 
EPA - Thomas C. Roberts - (202)260-5414 - 326 ~ 
GSA - William R. Ratchford - (202)501-0563 - 237 
NEC - Elizab~th Lindemuth - (202)456-6630 - 429 
OPM - James N. Woodruff - (202)606-1424 - 331 
FTC - Williams prendergast - (202)326-2195 - 313 

FltOM: JAMES J. JUKES (for) ~. ().",s;J' ir-f}.:-~~ 
Assiotant Director fo~~e~~e Reference 

OKB CONTACTl GEaRt RATLIFr (395-388') . 
secretar,r'8 line (for slaple responses,: 395-345' 

SUBJECT: SBA Proposed Report at: HR 830, Regu1atory 
Flexibility Am&ndmene& Act of 1993 

1)JN)J.INB:KArcnl" 19, 19t3 

OMS requests the views of your agency on the above subject before 
advising on its relationship to the program of the President, in 
accordance with OMS Circular A~19 • 

. Please advise U8 if this it .. will affact direot apeu4iDQ or 
reaelpts for pur~oae. of the the ttpay-As-You"Go" provisions of 
Title XIII of the ~ibu. BUdget .eoonoiliation Act of 1990. 

tOO 

cc: 
Jeff Hill 
petal." Weiss 
Don Arbuokle 
Dou9 Crisoitello 
Adrian Silas 

Vince Foater 
DrUQ. Reed 
801:1 Dalllua 
steve Aitken 

Ahmad Al-Samarrie 
lCatie McGinty 
Jim MacRae 
J'acJc Quinn ,. 
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LRH II-UO 

RBSPONSB TO LEOISLATXVI RE~IRRAL KBMORANDOK 

If your response to this request for views is simple (e.g., 
conour/no comment) we prefer that you respond by faxing us this 
response sheet. If the response is simple and you prefer to 
oall, please call the branch-vide line shown below (NOT the 
analyst'B line) to leave a message with a secretary. 

You may a180 respou4 by (1) calling the analyst/attorney's direct 
line (you will be connected to voice mail it the analyst does not 
answer); (2) sending us a memo or letter, or (3) if you are an 
OASIS user in the Executive Office of the President, sending an 
E-mail message. Please include the LRM number shown above, and 
the sUb~.ct shown below. 

TO; GERRI RATLIFF 

FROM: 

Of tic a ot Management and Budget 
Fax Number: (202) 395-3109 
Analyst/Attorney's Direct Number: (202) 395-3883 
Branch-Wide Line (to reach secretary): (202) 395-3454 

(Date) 

(Name) 

(Agency) 

(Telephone) 

SUBJECT: SDA Proposed Report RE: HR 830, Regulatory 
Flexibility Amendments Act of 1993 

The following is the response of our agency to your request for 
views on the above-captioned subject: 

Concur 

No objection 

No comment 

See proposed edits on pages __________ ~ ____ __ 

Other: 

FAX RETURN of pages, attached to this 
response alieet 
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eonqr~6s~an Thomas W. !wing 
1132 Lonowo~th Buildin9 
Washington, D.C. 20S~' 

Dear Con9ress Ewin91 

~' 

I ~~ pleased to s •• that the ae9 iatory 'le~1bl1ity ~.nd~ent. 
~ct of 1993, H.R. 830, has varnI ad 10 ~uQh bl-partiaan support 
trom your colleagues and the sm~ 1 businos. eommun1t~. 

The Regulatory Flexibl11ty Aot ( A) hAS played an important ~ole 
1n ~any rUle~a~1ng6 hI 1n6urln9~hat small bUsiness' 
understanding and ahi ity to com Iy ~ith tederal regulations 1s 
properly oonsidered du~ln9 the r lemakln9 prooess. How.var, 
despite the RFA, all too often t a burdens ot small business have 
been underestimated or i~nored !oaU8. there is no entorcement 
machanlsm. I believe t~. a~endm t. you are proposln9. 
especially tho.e 6ealing with ju cial revlow And 1ncluslon of 
indire~t efteot. of regulation w1 hin the a~bit of alA 
consideration, would lessen the e oees1ve coat of qovernrnent 
~.9ulation on e~al1 busine... l 
I undergtand thatth6re i. ,ome ofncern within the government 
about the potential tor increased· lItigation that wo~ld be 
created by K.R. 830, but t bell.v. the added prooe~ural 
opportunltyattorded to small bus~neB. to pursue regUlatory 
relief i. well worth the ~xtra oa~e nec96s,ry in issuing rule •• 
These chanqoa will en8ure proper qgenoy review of proposed ~ul.s 
by Bubjecting their small bU81ne.~ regUlatory analy... to the 
lama kind of jud10ial scrutiny ao lother regulatory assumptions, 
analyaec and declalone. 

AlthoU9h t strongly endor •• the .J~rementi~n.d provision, 1 do 
have 80~. reservation8 about the m ohanica ot prepublication 
~evlew ot agency ~ulemakln9s by th Chief Counsel tor A4vocaoy at 
the Small Business Adminletratlon., However, with soma 
mod~fi~atlon8, th1. se9tion could dd to the .ffectivenosa of the 
RPA. 

I loo~ torwa~d to working with Con rea. en th18 leqls1at!on and 
hope ~. can act qu!okly to etteat his naoe,Bary change • 
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BILL TEXT Report for H.R.830 
As introduced in the House, February 4, 1993 

-----~--------.----------------------.. ----------------------------------------
l03d CONGRESS 

1st Session 
H. R. 830 

To amend title 5, united states Code, to clarify procedures for judicial 
review of Federal agency compliance with regulatory flexibility analysis 
requirements, and for other purposes. . 

.. ----------------------------
IN THE HOUSE OF REPRESENTATIVES 

February', 1993 
Mr. EWing (for himself, Mrs. Meyers of Kansas, Mr. laFalce, Mr. Skelton, Mr. 

Combest, Mr. Goodling, Mr. Ramstad, Mr. Shaye, Mr. Doolittle, Mr. 
Montgomery, Mr. Penny, Mr. Baker of Louisiana, Mr. Kyl, Mr. Lightfoot, 
Mr. Lehman, Mr. Bereuter, Mr. Flake, Mr. Zeliff, Mr. Pete Geren of Texas 
Mr. Poshard, Mr. Gilman, Mr. Danner, Mr. Sam Johnson of Texas, Hr. 
Machtley, Mr. Dornan, Mr. DeLay, Mr. Torkildsen, Mr. Porter, Mr. Burton 
of Indiana, Mr. Hefley, and Mr. Sisisky) introduced the following billl 
whioh was referred to the Committee on the Judioiary 

------------------------------
• A BILL 

To amend title 5, United states code, to clarifY procedures for judicial 
review of Federal agency compliance with regulatory flexibility analysis 
requirements, and tor other purposes. 

Be it enacted by the Senate and House of Representatives of the United 
states of America in Congress assembled, 

SECTION 1. SHORT TITLE. 
This Aot may be cited as the "Regulatory Flexibility Amendments Act of 

1993". 

SEC. 2. JUDICIAL REVIEW. 
(a) In General.--section 611 of title 5, united States Code, is repealec 
(b) Conforming Amendment.--The table of sections at the beginning of 

chapter 6 of title 5, United states Code, is amended by striking the item 
relating to section 611. 

SEC. 3. CONSIDERATION OF DIRECT AND INDIRECT EFFECTS OF RULES. 
(a) In General.·-T!tle 5, United states Code, is amended by inserting 

I 
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after section 610 the following new sectionz 

"Sec. 611. Consideration of direct and indirect effects of rules 
"In deter~ining under this chapter whether or not a rule is likely to 

have a significant impact on a substantial number of small entities, an 
agency shall consider both the direct and indireot effects of the rule. lf • 

(b) Conforming Amendment.--The table of sections at the beginning of 
chapter 6 of title 5, United States Code, i8 amended by inse~ting after the 
item relating to section 610 the following: 

"611. Consideration of direct and indirect etfects of rules .... 

SEC. 4. RULES OPPOSED BY SSA CHIEF COUNSEL FOR ADVOCACY. 
(a) In General.--Section 612 of title 5, United States Code, is amended 

by adding at the end the following new subsection: 
"(d) statement of opposition.--

"(1) Transmittal of proposed rules and initial regulatory flexibility 
analysis to sba chief counsel for advocacy.--on or before the 30th day 
preceding the date of publication by an agency of general notice of 
proposed rulemaking for a rule, the agency shall transmit to the Chief 
Counsel tor Advocacy of the Small Business Administration--

"CAl a copy ot the proposed rule; and 
"(8)(1) a copy of the initial regulatory flexibility analysis for 

the rule if required under section 603; or 
-(Ii) a determination by the agency that an initial regulatory 

flexibility analysis is not required for the proposed rule under 
section 603 and an explanation tor the determination. 
"(2) Statement of opposition.--on or before the 15th day following 

receipt of 8 proposed rule and initial regulatory flexibility analysis 
from an agency under paragraph (1), the Chief Counsel tor Advocacy may 
trans~lt to the aqen~y a written statement of opposition of the proposed 
rule. 

"(3) Response.--If the Chief Counsel for Advocacy transmits to an 
agency a statement of opposition to a proposed rule in accordance with 
paragraph (2), the agency shall publish the statement, together with the 
response of the agency to the statement, in the Federal Register at the 
time of publication of general notice of proposed rulemaking tor the 
rule .... 
(b) Conforming Amen~ment.--Sectlon 603(a) of title 5, United states Code, 

is amended by inserting "1n accordance with section 612(d)" before the perioe 
at the end of the last sentence. 

SEC. 5. SENSE OF CONGRESS REGARDING SBA CHIEF COUNSEL FOR ADVOCACY. 
It 18 the sensa of 'congJ:'ess that the Chief Counsel for Advocacy of the 

Small Business Administration should be permitted to appear as amicus curiae 
in any action or case ~rouqht in a court of the united states for the purpos, 
of reviewing a rule. 

~ .. , "'-~-........ ----
'I 
I, 
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March 25, 1993 

MEMORANDUM 

TO: Mss. Laura Tyson 
Carol Rasco 
Katie McGinty 
Sally Katzen 

FROM: Jack Quinn 

Messrs. Leon Panetta 
Tony Lake 
Robert Rubin 
Jack Gibbons 

counsel~~e Vice President 

RE: CRegul~Vi'" 
Attached is a discussion draft of a proposal for regulatory 

planning and review. This approach has been reviewed and 
approved in concept by the President and the Chief of Staff, and 
they and the Vice President expect us to build upon it and report 
back to them with a more expansive set of recommendations. 

In order to begin the process of developing this proposal 
further, we will meet at 3:30 p.m. on Monday, March 29, in the 
Vice President's ceremonial office (Rm. 272-0EOB). If you cannot 
attend, you are welcome to send a designee. 

Many thanks. 

Attachment 

cc: Mack McLarty 
Mark Gearan 
Alice Ri vlin 
Bernard Nussbaum 
John Podesta 
Greg Simon 
Phil Lader 
Bruce Reed 
Joe Stiglitz 
Ellen Seidman 

~c.L t< ~ . 
U J.Q. 



March 26, 1993 

Regulatory Review Refo~ 

Regulatory review reform is a vital part of both our 

commitment to put people first and our mission to reinvent 

government. This document sets forth an organizational framework 

to govern regulatory review in the Clinton-Gore Administration. 

It also incorporates and supplements the attached regulatory 

review principles drafted by OMB. 

1. In the future, regulatory review must be carried out 

within the framework of a process that reflects major 

reform. Among other changes, the process must be more 

open to public view than has been the case in the 

recent past. And, the process must be accessible on 

equal terms to all interested parties; it must not 

provide special access -- as it has in the past -- to 

narrow interests whose goal is to subvert agency 

implementation of statutory mandates. The process must 

also be streamlined to minimize the delays it creates 

in the rulemaking process. Finally, regulatory review 

must be guided by the policy objectives of the new 

Administration and a regulatory philosophy that 

encourages innovation, flexibility and negotiation in 

the rulemaking process. 

2. On a day-to-day basis, the regulatory review process 

should be carried out by OIRA. The work of OIRA should 



be guided and supplemented by a regulatory planning and 

review committee that would have the following 

functions: 

a. to review, on a periodic basis, the regulatory 

agendas and priorities of the departments and 

agencies in order to (i) ensure that they reflect 

the President's policies and (ii) identify 

emerging regulatory issues that are likely either 

to create conflict within the government or to 

have exceptionally significant effect on the 

economy, the environment, public health or safety, 

American competitiveness or competition or the 

efficient functioning of markets; 

b. to facilitate resolution of matters that create 

conflicts between departments, or between OMS and 

a department; monitor the regulatory process with 

regard to exceptionally significant initiatives; 

encourage the use of negotiated rulemaking and 

other innovative regulatory techniques; and 

c. to provide to the President recommendations for 

his resolution of regulatory conflicts that do not 

lend themselves to resolution at the OIRA or 

review committee levels. 

The committee process of reviewing rulemaking 

proceedings would be available only to heads of 

government agencies, the OMS Director and the Director 

2 



of OIRA. Private parties would not be entitled to seek 

review of regulatory matters at the White House level. 

3. The planning and review committee would be chaired by 

the Vice President and include the Chief of Staff (or 

his deputy); the Chair of the Council of Economic 

Advisers (or a member of the Council designated by the 

Chair); the Director of Office of Management & Budget 

(or his deputy); the Director of the National Economic 

Council (or his designee); the Domestic Policy Adviser 

(or her deputy); the National Security Advisor (or his 

deputy); the Director of the Office of Science & 

Technology Policy; the Director of the Office on 

Environmental Policy; and any other agency and 

Departmental representatives as are invited by the Vice 

President to serve on an ad hoc basis. Members of the ---
committee would be permitted to act through an 

authorized designee, and the committee would have a 

small staff commensurate with its modest 

responsibilities. 

4. As an initial matter, the committee should form a 

working group of staff designees to make 

recommendations to the committee with respect to 

implementing the proposals described above as well 

as --

3 



a. the details of a new Executive Order to replace or 

revise the Orders that presently govern the 

regulatory review process; 

b. the process by which the regulatory agendas and 

priorities required of each Department and agency 

will be prepared, submitted, evaluated and acted 

upon by the committee; 

c. the procedures by which disputed or exceptionally 

significant regulatory issues are identified and 

brought before the committee (or review 

subcommittees made up of some, but not necessarily 

all, committee members or their designees); and 

d. the manner in which the regulatory review process 

will be opened to public scrutiny and made more 

accountable by the application of "sunshine" rules 

that, among other things, require the disclosure 

of all non-governmental contacts on regulatory 

review matters while preserving the 

confidentiality of intra-governmental 

deliberations and communications. 

5. The new regulatory review Executive Order should 

outline a philosophy of openness, efficiency, economy, 

fairness and "putting people first." As an integral 

part of the effort to reinvent government, the new 

review process should stress the Administration's 

commitments to 

4 



a. vindicating constitutional and statutory rights; 

b. making the process more responsive and accessible 

to the citizenry it serves; 

c. the efficient functioning of markets and the 

economy; 

d. improved quality of life, preservation of the 

natural environment, efficient and rational use of 

the world's resources, enhancing the health and 

safety of the American people as well as ensuring 

that those who must comply with regulatory 

requirements are not burdened by unnecessary on 

unjustified costs of compliance. 

e. streamlining the regulatory process to reduce 

significantly the number of proposed rules 

reviewed by OIRA each year; 

f. discouraging unnecessary litigation and 

administrative proceedings; and 

g. easing the burden on state and local government. 

5 



PRINCIPLES OP REGULATORY REVIEW 

o A new executive order should be issued that would replace 
existing executive orders on regulatory review. The new 
executive order would implement the regulatory principles 
set forth below. 

o The purpose of regulatory review is to help regulatory 
agencies carry out their statutory functions effectively 
and in a manner consistent with the Administration's 
overall regulatory policy; it should not usurp or 
duplicate agency regulatory functions. 

o Regulatory review should resolve conflicts among federal 
agencies to ensure that citizens are not burdened with 
duplicative or inconsistent regulations emanating from 
different agencies. 

o Regulatory review should reduce the total burden of 
regulation on the economy by ensuring that the costs of 
regulations are justified by their benefits, that 
innovative and less costly approaches to meeting policy 
goals have been considered, and that regulations are as 
simple and easy to understand as possible. 

o Regulatory review can provide a useful management function 
not only by identifying in advance particularly 
significant rules so that they may be issued and reviewed 
in an orderly and expeditious manner, but also in 
identifying those areas where a number of agencies have a 
legitimate interest. 

-
o Regulatory review should be as expeditious as possible; 

deadlines for review should be set and enforced. To 
ensure timely review, there should be early consultation 
and coordination between OMB and the agencies. 

o Regulatory review should be fair; there should be.no 
opportunity for private parties to subvert the regulatory 
proc~ss, and the procedures adopted.should reflect the 
value of openness. 

o OMB and the agencies should strive to resolve all issues 
raised during review without the necessity of appeal. In 
the exceptional case where issues remain unresolved after 
OMB review, those issues should be presented for 
resolution to the Vice President, or if necessary, to the 
President. 
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ClOSE HOLD Document No. _____ _ 

WHITE HOUSE STAFFING MEMORANDUM 

DATE: ___ 7!../1,--,6!..L1...:!9:.,:3 __ _ ACTION/CONCURRENCE/COMMENT DUE BY: 7/9 4; 00 p. m. 

SUBJEC~ _~E=X=E=C=U~T~IV~E~O=R=D=E=R~O~N~R~E=G~U~LA~T=O~R~Y~R~E~V~I~E~W~ __________ _ 

ACTION FYI ACTION FYI 

VICE PRESIDENT 0 r/ MONTOYA 0 0 

McLARTY 0 r./ NUSSBAUM 0 

GEARAN 0 0 PASTER 0 

NEEL 0 0 RASCO 0 

PANETTA t/ 0 RUBIN 0 

EMANUEL 0 0 SEGAL 0 0 

GIBBONS ~ 0 STEPHANOPOULOS rJ/ 0 

HALE 0 0 . TYSON 0 0 

HERMAN 0 ~ VARNEY 0 ~ 
LAKE ~ 0 WATKINS 0 0 

LINDSEY 0 0 WILLIAMS 0 0 

McGINTY 0 0 0 0 

REMARKS: 
THIS IS THE MATTER JACK QUINN DISCUSSED AT THIS MORNING'S 

STAFF MEETING. PLEASE PROVIDE COMMENTS TO MY OFFICE 
AND KUMIKI BY 4:00 p:m. FRIDAY 7/9. 

RESPONSE: 

JOHN D. PODESTA 
Assistant to the President 

and Staff Secretary 
Ext. 2702 

,~ 



July 2, 1993 CLOSE HOLD 
A 9 : ~ 8 

MEMORANDUM FOR THE REGULATORY REVIEW WORKING GROUP 

FROM: JACK QUINN 

SUBJECT: DRAFT EXECUTIVE ORDER ON REGULATORY REVIEW 

Attached is our proposed Executive Order on regulatory 
review. Please treat this as highly confidential, and do not 
circulate it beyond those immediatey working on this issue in 
your offices. (We will be vetting this proposed Order over the 
next two weeks, and we hope to be able to present to the 
President a consensus recommendation from the Working Group.) 

If you have any questions, please feel free to call Kumiki 
Gibson or me at ext. 7022. 

Thank you. 

Attachment 

Distribution: Bill Burton 
David Doniger 
Sally Katzen 
Bob Knisely 
James Kohlenberger 
Linda Lance 
Jeff Lubbers 
Mark Middleton 
John Podesta / 
Heather Ross 
Ellen Seidman 
Greg Simon 
Joseph Stiglitz 
Paul Weinstein 



CLOSE HOLD (JULY 1, 1993 DRAFT) 

EXECUTIVE ORDER NO. 

REGULATORY PLANNING AND REVIEW 

The American people deserve a regulatory system that works for 

them, not against them: a regulatory system that advances their 

health, safety, and well-being and improves the performance of the 

economy without imposing unacceptable or unreasonable costs on 

society; regulatory policies that recognize that the private sector 

and private markets are the best engine for economic growth; and 

regulations that are sensible, understandable, consistent, and 

effective. We do not have such a regulatory system today. 

With this Executive Order, the federal government begins a 

program to reform and make more efficient the regulatory process. 

The objective of this Order is to restore the integrity and 

legitimacy of regulatory review and oversight, for both new and 

existing regulations, and to make the process more open and 

accessible to the public. ~he regulatory process shall be 

conducted so as to best serve the American people, and with due 

regard for the discretion that has been entrusted to federal agency 

expertise and applicable law. 

Accordingly, by the authority vested in me as Pr~sident of the 

United States, it is hereby ordered as follows: 



Section 1. State11lent of Regulatory Philosophy and Principles. 

A. The ~gulatory Philosophy. 

Federal agencies shall promulgate only such regulations as are 

required by law or made necessary by compelling public need, 

including consequential failures of the private markets. In 

deciding whether and how to regulate, agencies shall assess the 

costs and benefits of available regulatory alternatives, including 

the alternative of not regulating. Costs and benefits shall 

include quantified measures (to the fullest extent that these can 

be usefully estimated) plus qualitative measures that consider 

values that do not lend themselves to quantification. In choosing 

among alternative regulatory approaches, agencies shall select 

those approaches that maximize the net benefits, including 

potential economic, environmental, public health and safety, or 

other advantages, to the American people withc"..lt imposing 

unjustifiable costs, burdens, or other disadvantages. 

B. The Principles of Regulation. 

1. The decision whether to regulate shall, to the 

extent permitted by law, be based on the following principles: 

a. The agency shall assess the significance of the 

problem the regulation is intended to correct. 

b. The agency shall examine whether existing 

regulations (or other law) have created, or contributed to, the 

problem that a new regulation is intended to correct and whether 

those regulations (or other law) can be modified to achieve the 

intended regulatory goal more effectively. 

2 



c. The agency shall assess both the costs and 

benefits of th~ intended -regulation based on the best reasonably 

obtainable scientific, technical, and economical information and, 

recognizing that some costs and benefits are not easily 

quantifiable, make a judgment as to whether the benefits of the 

re~Jlation outweigh its costs. 

d. The agency shall choose the regulatory approach 

that maximizes the net benefits to society. 

e. The agency shall assess the effects of federal 

regulations on and, as appropriate, harmonize such actions with 

related state and local governmental functions. 

2. The design of each regulation shall, to the extent 

permitted by law, be based on the following principles: 

a. Each agency shall ~dentify and assess 

alternatives to direct regulation, such as designing ways of. 

ensuring that those who are regulated ~nternalize the costs of 

their actions; using marketable permits; or providing information 

upon which choices can be made by the public. 

b. When feasible, each agency shall choose the 

regulatory approaches that reshape market incentives to encourage 

the desired behavior. 

c. In considering a new regulation, the agency 

shall assess its impact in the context of existing regulations 

not only its own, but all relevant federal, state, and local 

regulations -- on individuals, families, small businesses, firms, 

industries, governments, and the economy as a whole, and seek to 
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enhance the effectiveness of each new regulatory action within that 

context. 

d. Each agency shall avoid, to the extent possible, 

inconsistent, incompatible, or duplicative regulations. 

e. Each agency shall tailor its regulatory actions 

to impose the least burden on individuals, businesses, and other 

entities (including small businesses and governmental entities). 

f. Regulations shall be simple and easy to 

understand, with the goal of minimizing the potential for 

uncertainty and litigation. 

g. Each agency shall assess enforcement costs and 

the possible consequences of non-compliance and design regulations 

so to minimize enforcement and compliance cpsts. 

h. When there are reasonably reliable, enforceable 

measures of the enj result desired by a regulation, the agency 

shall prefer performance standards to regulations that specify the 

manner of compliance. 

i. In achieving regulatory goals, the agency shall 

seek to maximize the net benefits to society and use the most cost

effective approach, including considerations of administrability, 

enforceability, consistency, predictability, flexibility, equity, 

and fairness. 

Section 2. Organization. An efficient regulatory planning 

and review process is vital to ensure that the federal government's 

regulatory system best serves the American people. 
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A. The Agencies. Federal agencies are the repositories of 

substantive expertise and experience. They are responsible for 

developing regulations and assuring that the regulations are 

consistent with applicable law, the Administration's priorities, 

and the principles set forth in this Executive Order. 

B. Office of Management and Budget. Coordinated review of 

agency rulemaking is necessary to ensure that regulations are 

consistent with the Administration's priorities and the principles 

set forth in this Executive Order and that decisions made by one 

agency do not conflict with the policy or action taken or planned 

by another agency. The Office of ~~nagement and Budget ("OMB") 

shall carry out that function and, to the extent permitted by law, 

provide guidance to agencies and assist the President, the Vice 

PreSident, and the regulatory policy advisors to the President in 

regulatory planning and i~ reviewi~g individual regulations, as 

provided by this Executive Order. 

C. The Vice President. The Vice President shall oversee the 

development and presentation of regulatory policy, planning, and 

review recommendations to the President and otherwise ensure that 

the objectives of this Executive Order are realized. In fulfillinq 

his responsibilities under this Executive Order, the Vice President 

shall be assisted by such regulatory policy advisors within the 

Executive Office of the President and by such agency officials and 

personnel as he may, from time to time, consult. 
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Section 3. Definitions. For purposes of this Executive 

Order: ~ 

A. "Advisors" refers to the regulatory policy advisors to 

the President, who include: (1) the Director of OMB; (2) the Chair 

(or another member) of the Council of Economic Advisers; (3) the 

Assistant to the President for Economic Policy; (4) the Assistant 

to the President for Domestic Policy; (5) the Assistant to the 

President for National Security Affairs; (6) the Assistant to the 

President on Science and Technology; (7) the Deputy Assistant to 

the President and Director of the Office on Environmental Policy; 

(8) the Chief of Staff; (9) the Administrator of the'Office of 

Information and Regulatory Affairs ("OIRA"), who shall coordinate 

communications relating to this Executive Order among·the agencies, 

OMB, the other Advisors, and the Office of the Vice President; and 

(10) tte Vice President's senior counsel, who stall serve as 

counsellor to the Advisors in connection with the activities 

relating to this Executive Order. 

B. "Agency" means any authority of the United States that is 

an "agency" under 44 U.S.C. S 3502(1). 

C. "Director" means the Director of OMB. 

D. "Regulation" or "rule" means an agency statement of 

general applicability and future effect designed to implement, 

interpret, or prescribe law or policy or to describe the procedure 

or practice requirements of an agency. It does not, however, 

include: 
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1. Regulations issued in accordance with the formal 

rulemaking provisions of 5 U.S.C. §§ 556, 557; 

2. Regulations that pertain to a military or foreign 

affairs function of the United States, other than procurement 

regulations and regulations involving the import or export of 

goods; 

3. Regulations that are limited to agency organization, 

management, or personnel matters; or 

4. Any other category of regulations exempted by OIRA. 

E. "Regulatory action" means any action by an agency related 

to the development of a regulation or rule that ordinarily (under 

the agency's own rules and procedures or the Administrative 

Procedure Act) would be published in the Federal Register or 

otherwise promulgated to the public. 

F. "Significant ~egulatory action" means any reg~latory action 

that is likely to res~lt in a rule that may --

I. Have an annual effect on the economy of $100 million 

dollars or more or any other important effect on the economy, a 

sector of the economy, or state, local, or tribal governments; 

2. Have an important effect on a large number of 

individuals or entities, the natural environment, or the depletion 

of natural resources; 

3. Create a serious inconsistency or interfere with 

another action taken or planned by another agency; 

4. Substantially alter the budgetary impact of 

entitlements, grants, or loan programs or the rights and 
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obligations of recipients thereof; or 

5. ~ Raise important legal or policy issues arising out 

of legal mandates, the Administration's priorities, or the 

principles set forth in this Executive Order. 

Section 4. Planning Mechanism. In order to have a 

coherent regulatory program; to provide for coordination of 

regulations; to maximize consultation and the resolution of 

potential conflicts at an early stage; to involve the public in 

regulatory planning; and to ensure that new or revised regulations 

promote the Administration's priorities and the principles set 

forth in this Executive Order; these procedures shall be followed, 

to the extent permitted by law: 

A. Within thirty days of the date of this Executive Order, 

the Adr._inistrator of OIRA shall convene a Regulatory Working Group, 

that shall consist of representatives of the heads of each agency 

that the Administrator determines to have significant domestic 

regulatory responsibility, the Advisors, and the Vice President. 

The Administrator of OIRA shall chair the Working Group. The 

Regulatory Working Group shall serve as a forum to assist agencies 

in identifying and analyzing regulatory issues (including 

methodologies and procedures) that affect more than one agency. 

The Working Group shall meet at least quarterly and may meet as a 

whole or in sub-groups of agencies with interest in particular 

issues or subject areas. To inform its discussiops, the Working 

Group may commission analytical studies and reports by OIRA, 
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the Administrative Conference of the United States, or any other 

agency. 

B. Early in each year's planning cycle, the Vice President 

will convene a meeting of the Advisors and the heads of agencies to 

develop a common understanding of priorities and to coordinate 

regulatory efforts to be accomplished in the upcoming year. 

C. By April 1st of each year, each agency shall create a 

Regulatory Plan ("Plan") of significant regulatory actions that the 

agency expects to issue in proposed or final form in the next 

fiscal year or thereafter, including any review of existing 

significant regulations. The Plan shall be approved personally by 

the agency head and shall contain at a- minimum: 

1. A statement of the agency's regulatory objectives and 

priorities; 

2. A sur~~a=y of each planned significant regulatory 

action and the anticipated effects that it would have; 

3. A summary of the legal basis for each such action, 

including whether any aspect of the action is mandatory; 

4. A statement of the need for each such action and how 

it relates to the Administration's priorities and to the principles 

set forth in this Executive Order; 

5. The agency's schedule for action, including a 

statement of any applicable statutory or judicial deadlines; and 

6. The name, address, and telephone number of a person 

the public may contact for additional information about the planned 

regulatory action. 
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D. The agency shall forward its Plan to OIRA by April 1st of 

each year. 

E. OIRA shall, by April 10th of each year, circulate all 

agency Plans to other affected agencies, the Advisors, and the Vice 

President. 

F. If OIRA determines that a planned regulatory action of an 

agency is inconsistent with the Administration's priorities or the 

principles set forth in this Executive Order or is in conflict with 

the policy or action taken or planned by another agency, OIRA shall 

promptly notify, in writing, the affected agencies, the Advisors, 

and the Vice President. 

G. An agency head who determines that a planned regulatory 

action of another agency conflicts with its own policy or action 

taken or planned shall promptly notify, in writing, the 

A~~inistrator of OIRA, who shall for~ard that communication to the 

issuing agency, the Advisors, and the Vice President. 

H. The Vice President, with the Advisors' assistance, may 

consult with the heads of agencies with respect to their Plans and, 

in appropriate instances, render recommendations as to the need for 

further consideration or inter-agency coordination. 

I. OIRA shall cause to be published all submitted Plans, as 

may be modified by the head of the issuing agency, by June 30th of 

each year. In this publication, OIRA shall invite the" public to 

comment on any aspect of any agency Plan, including whether any 

planned regulatory action might conflict with any other planned or 

existing regulation, impose any unintended consequences on the 
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public, or confer any unclaimed benefits on the public. The public 

shall be asked to send all such comments to the issuing agency, 

with a copy to OIRA. 

Section 5. Existing Regulations. In order to reduce the 

regulatory burden on the American people, their families, their 

communities, and industries; to verify that regulations promulgated 

by the executive branch of the federal government are compatible 

with one another; and to ensure that all regulations are consistent 

with the Administration's priorities and the principles set forth 

in this Executive Order, within applicable law: 

A. Within ninety days of the date of this Executive Order, 

each agency shall submit to OIRA a program (which shall include its 

schedule for further action with respect to specific regulations) 

under which the head of the agency will periodically and 

selectively review its existing significant regulations to 

determine whether any such regulations should be modified or 

eliminated so as to make the agency's regulatory program more 

effective, less burdensome, and in greater alignment with the 

Administration's priorities and the principles set forth in this 

Executive Order. The public should direct any comments regarding 

the review of existing regulations to the appropriate agencies. 

B. Any significant regulation selected for review shall be 

designated in the agency's annual Plan. If the agency determines 

after review that modification or elimination is warranted, the 

agency shall initiate appropriate procedures to achieve such 
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modification or elimination. 

C. The Vice President, in consultation with the Advisors, may 

identify other existing regulations, or groups of regulations, that 

are appropriate for review and reconsideration under this Executive 

Order. The relevant agency or agencies shall review any 

regulation, or group of regulations, so identified and 

(1) undertake the appropriate procedures to modify or eliminate the 

regulation, or group of regulations, or (2) explain to the Vice 

President the decision not to do so. 

Section 6. Centralized Review of Regulations. The following 

guidelines shall apply to all regulatory actions, for both new and 

existing regulations, by agencies other than those considered to be 

independent regulatory agencies, as defined in 44 U.S.C. 

§ 3502(10), and those agencies spe~ifica1ly exempted by the 

Administrator of OIRA: 

A. Agency Responsibilities. Each agency shall, consistent 

with its own rules and regulations, provide the public with 

meaningful participation in the regulatory process. To the extent 

feasible, each agency shall seek the involvement of those who are 

intended to benefit from and those expected to be burdened by any 

regulation, including, where appropriate, state and local elected 

officials, before issuing a Notice of Proposed Rulemaking. Each 

agency shall also afford the public a meaningful opportunity to 

comment on any proposed regulation, which in most cases should 

include a comment period of not less than sixty days. Each agency 
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is also directed to explore and, where appropriate, use consensual 

mechanisms fof developing regulations, including negotiated 

rulemaking. Finally, in addition to adhering to its own rules and 

procedures and to the requirements of the Administrative Procedure 

Act and other applicable law, each agency shall adhere to the 

following procedures: 

1. On the first day of each month, each agency head 

shall send OIRA a brief description of 

a. each significant regulatory action that the 

agency intends within the next sixty days to submit to OIRA for 

review (as provided for in paragraphs 3 and 4 of this Section); and 

b. each other regulatory action that the agency 

intends to publish in the Federal Register or otherwise promulgate 

to the public within the next Sixty days. 

2. OIRA may waive review of any actio:1 identified under 

paragraph 1(a) of this Section. In addition, OIRA may determine 

that an action under paragraph 1(b) of this Section may be a 

significant regulatory action. If within ten working days of an 

agency's submission, OIRA does not notify the agency of the need to 

submit for review an action identified in paragraph 1(b) of this 

Section, the agency need not submit this action to OIRA for review 

under this Order prior to its publication. 

13 



3. For each matter identified as, or determined by OIRA 

to be, a signi~icant regulatory action, the issuing agency shall --

a. Provide to OIRA the text of the draft regulatory 

action, together with a reasonably detailed description of the need 

for the regulatory action and an explanation of how the regulatory 

action will meet that need; and 

b. Provide to OIRA an assessment of the potential 

impact of the regulatory action, including an explanation of the 

manner in which --

(i) The regulatory action is consistent with a 

statutory mandate or otherwise promotes the Administration's 

priorities and the principles set forth in this Executive Order; 

(ii) The regulatory action does not unduly 

interfere with state, local, and tribal governments in the exercise 

of their governmental functic~s; 

(iii) The regulatory action does not violate 

any constitutional right, including, but not limited to, the 

freedom of expression and the right to privacy; and 

(iv) If the regulatory action will affect 

private property, whether the effects of the action may require 

payment of just compensation under the Fifth Amendment of the 

United States Constitution, as interpreted by the United States 

Supreme Court. 
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4. For those matters identified as, or determined by 

OIRA to be, an-economically significant regulatory action, as set 

forth in Section 3(F) (1), the agency shall also provide the 

following additional information to OIRA: 

a. An assessment, including the underlying 

analysis, of benefits anticipated from the regulatory action (such 

as, but not limited to, the promotion of the efficient functioning 

of the economy and private markets, the enhancement of health and 

safety, the preservation of the natural environment, and the 

elimination or reduction of discrimination or bias) together with, 

wherever feasible, a quantification of those benefits; 

b. An assessment, including the underlying 

analysis, of costs anticipated from the regulatory action (such as, 

but not limited to, the direct cost of the regulatory action, any 

adverse effects on the efficient functioning of the economy and 

private markets, health and safety, and the natural environment) 

together with, wherever feasible, a quantification of those costs; 

and 

c. An assessment, including the underlying 

analysis, of potentially effective alternatives to the planned 

regulation, including reasonably viable non-regulatory action, and 

an explanation as to why the particular alternative was selected. 

5. For those regulatory actions that are governed by a 

statutory or court-imposed deadline, the agency shall schedule 

rulemaking proceedings so as to permit sufficient time for OIRA to 

conduct its review, as outlined in paragraphs B(2) through (4) of 
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this Section. In emergency situations or when an agency is 

obligated by raw to act more quickly than normal review procedures 

allow, the agency shall notify OIRA as soon as possible and, to the 

extent practicable, comply with paragraphs A(3) and (4) of this 

Section. 

6. After the r,egulatory action has been published in the 

Federal Register or otherwise promulgated to the public, the agency 

shall identify and make available to the public the substantive 

changes between the draft submitted for review and the action 

subsequently announced in a clear and simple manner. 

7. All information provided to the public by the agency 

shall be in plain, understandable English. 

B. OIRA Responsibilities. OIRA shall provide meaningful 

guidance and oversight so as to ensure that each agency's 

regulatory actions are consistent wit~ the Administration's 

priorities and the principles set forth in this Executive Order, 

and that they do not conflict with the policy or action of another 

agency. OIRA shall, to the extent permitted by law, adhere to the 

following guidelines: 

1. OIRA may review actions identified by the agency or 

by OIRA as significant regulatory actions under paragraph A(2) of 

this Section. 
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2. OIRA shall waive review or notify the agency in 

writing of the results of its review within the following time 

periods: 

a. For Notices of Inquiry, Advanced Notices of 

Proposed Rulemaking, or other preliminary regulatory actions prior 

to a Notice of Proposed Rulemaking, within ten working days after 

the date of submission of the draft action to OIRA; 

b. For regulatory actions that do not include 

complex technical, scientific, or economic issues, within sixty 

calendar days after the date of submission of the information set 

forth in paragraphs A(3) and A(4) of this Section; or 

c. FOr regulatory actions that involve complex 

technical, scientific, or economic issues, within ninety calendar 

days after the date of submission of the information set forth in 

paragraphs A(3) and A(4) of this Section. 

d. The review process may be extended by no more 

than thirty calendar days upon the written approval of the 

Director. 

3. For each regulatory action that OIRA returns to an 

agency for further consideration of some or all of its provisions, 

the OIRA Administrator shall provide the issuing agency a written 

explanation for such return. If the agency head disagrees with 

some or all of the bases for the return, the agency head shall so 

inform the OIRA Administrator in writing. 
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4. In order to ensure openness, accessibility, and 

accountability in the regulatory review process, OIRA shall be 

governed by the following disclosure requirements: 

a. Only the Administrator of OIRA (or a designated 

subordinate) shall receive communications initiated by persons not 
I 

employed by the executive branch of the federal government 

regarding the substance of a regulatory action under review; 

b. All substantive communications between OIRA 

personnel and persons not employed by the executive branch of the 

federal government regarding a regulatory action under review shall 

be governed by the following guidelines: 

(i) A representative from the issuing agency 

shall be invited to any meeting between OIRA personnel and such 

person(s); 

(ii) 8IRA shall forward to the issuing agency, 

within ten working days of receipt of the communication(s), all 

written communications, regardless of format, between OIRA and any 

person who is not employed by the executive branch of the federal 

government, and the dates and names of individuals involved in all 

substantive oral communications, including meetings and telephone 

conversations, between OIRA personnel and any such persons; and 

(iii) OIRA shall publicly disclose relevant 

information about such communication(s), as set f~rth below in 

paragraph 8(4) (c) of this Section. 

c. OIRA shall maintain a publicly available log 

that shall contain, at a minimum, the following information 
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pertinent to regulatory actions under review: 

(i) The status of all regulatory actions, 

including if (and if so, when) Vice Presidential and Presidential 

consideration was requested; 

(ii) A notation of all written communications 

forwarded to an issuing agency under paragraph B(4) (b) (ii) of this 

Section; and 

(iii) The dates and names of individuals 

involved in all substantive oral communications, including meetings 

and telephone conversations, between OIRA personnel and any person 

not employed by the executive branch of the federal government, and 

the subject matter discussed during such communications. 

d. After the regulatory action has been published 

in the Federal Register or otherwise pro~ulgated to the public, or 

after the agency has announced its decision not to publish or 

promulgate the regulatory action, OIRA shall make available to the 

public all documents exchanged between OIRA and agency heads 

concerning each draft regulatory action submitted for review. 

6. All information provided to the public by OIRA shall 

be in plain, understandable English. 

Section 7. Resolution of Conflicts and Inconsistencies. The 

rare disagreements or conflicts among agency heads or between OMB 

(or OIRA) and any agency that cannot be resolved by OIRA shall be 

resolved by the President or the Vice President, acting on behalf 

of the President. Such resolution shall be based upon 
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• 

recommendations developed by the Vice President, after consultation 

with the Advisors (or other executive branch officials or personnel 

whose responsibilities to the President include the subject matter 

at issue). Vice Presidential and Presidential consideration of 

such disagreements may be initiated by the Director or his 

designee, by the head of the issuing agency, or by the head of an 

agency that has a significant interest in the regulatory action at 

issue. Such review shall not be undertaken at the request of 

private parties or their representatives. Vice Presidential and 

Presidential consideration shall be concluded within sixty days 

after review by the Vice President and Advisors has begun, at which 

time the President or the Vice President, acting on behal{ of the 

President, shall notify the affected agency as to whether it may 

publish the regulatory action at issue. 

Section 8. Publication. An agency shall not publish in the 

Federal Register or otherwise promulgate to the public any 

regulatory action that is subject to review under Section 6 of this 

Executive Order until (1) OIRA notifies the agency that it has 

waived its review of the action or has completed its review without 

any requests for further consideration or (2) the applicable time 

period in Section 6(B) (2) expires without OIRA having notified the 

agency that it is returning the regulation for further 

consideration under Section 6(B) (3), whichever occurs first. If 

the terms of the preceding sentence have not been satisfied and an 

agency nonetheless wants to publish or otherwise promulgate a 
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regulatory action, the head of that agency may request Presidential 

consideration through the Vice President. Upon receipt of this 

request, the Vice President shall notify OIRA and the Adv:sors. 

The guidelines and time period set forth in Section 7 sha:l apply 

to the publication of regulatory actions for which Presidential 

consideration has been sought. 

Section 9. Judicial Review. Nothing in this Executive Order 

shall affect any otherwise available judicial review of agency 

action. This Executive Order, however, is intended only :0 improve 

the internal management of the federal government and is ~ot 

intended to create any right or benefit, substantive or p~ocedural, 

enforceable at law or equity by a party against the United States, 

its agencies, or any person. 

Section 10. Revocatio~s. Executive Orders 12291, :2498, 

12606, 12612, 12630, and 12778; all amendments to those O~ders; 

and any exemptions from those Orders heretofore granted for any 

category of rule are revoked. 
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OFFICE OF THE VICE PRESIDENT 

WASHINGTON 

July 7, 1993 

MEMORANDUM FOR WHITE HOUSE SENIOR STAFF 

FROM: JACK QUINN 

RE: PROPOSED EXECUTIVE ORDER ON REGULATORY REVIEW 

As many of you already know, when the President abolished 
the Competitiveness Council, he asked the Vice President to 
prepare recommendations for a new process of regulatory review. 
At the direction of the Vice President, I convened an informal 
Working Group -- comprised of representatives of the Office of 
Management and Budget/Office of Information and Regulatory 
Affairs, the National Economic Council, the Council of Economic 
Advisors, the Domestic Policy Council, the National Performance 
Review, the Administrative Conference of the United States, the 
Office on Environmental Policy, and the Office of the Vice 
President -- to organize a range of alternative approaches to 
this issue. In March, I reported on the progress of the Working. 
Group to the President and Vice President and outlined a general 
framework for a new regulatory review process. The President and 
Vice President endorsed that general framework and directed the 
Working Group to flesh out proposed particulars of the new 
process. 

The attached draft Executive Order on Regulatory Planning 
and Review is based on that" framework and reflects the disparate 
perspectives and the ultimate agreement of OUe Working Group, as 
well as the views of the many representatives of the business 
community, public interest groups, and federal regulators with 
whom we met. The process we propose in this draft Order has 
three primary components: (1) regulatory planning and 
coordination; (2) OMB, Vice Presidential, and Presidential 
review; and (3) reconsideration of existing regulations that may 
have outlived their usefulness, but continue to burden the 
American economy. 
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The proposed process represents a clean break with the past. 
It differs in significant ways from the scheme developed during 
the Reagan/Bush Administrations: . 

• Our Executive Order enhances government 
accountability by, for example, clearly delineating the 
responsibilities of the various entities involved in the process, 
establishing tight time limits for OIRA and Presidential review, 
requiring OIRA to justify in writing its objections to a proposed 
regulatory action, mandating that OIRA and the agencies adhere to 
certain "sunshine" provisions, and requiring OIRA to maintain a 
publicly available log that reflects the status of each 
regulatory action under review. 

• This proposed Order enlarges public involvement in 
the regulatory planning and review process by, for example, 
requiring agencies to seek the involvement of its customers 
before drafting a regulation and encouraging public comment at 
the agency planning stage and the use of consensual mechanisms 
for developing regulations. 

• The draft requires agencies to consider factors that 
go beyond the traditional notions of costs and benefits, 
including public health and safety, the environment, the 
depletion of natural resources, issues of equity and fairness, 
and other "non-quantifiable" advantages and disadvantages. 

• The draft Order attempts to limit the number of 
regulations that may be reviewed by OIRA, thus reducing delay in 
the review process. Specifically, under our proposed plan, OIRA 
may review only those regulations that are significant. (Under 
the current system, OMB is entitled to review all regulatory 
actions. ) 

• Our Executive Order includes specific guidelines for 
the review of not only new regulations, but of existing 
regulations as well. 

• Under our proposed plan, Presidential and Vice 
Presidential involvement in the regulatory process is 
(1) explicit and (2) limited to providing leadership and guidance 
at the planning stage and, at the request of OIRA and agencies 
only, resolving conflicts that cannot be resolved by OIRA -- a 
dramatic departure from the Competitiveness Council's covert 
process which catered to the interests of affected private 
parties. 

For your convenience, we have summarized (below) each 
provision of the draft Order. 



- 3 -

THE PREAMBLE 

The message that we attempt to convey in the Preamble of the 
draft Executive Order is a "putting people first," reformist 
message. This Preamble also attempts to exhibit our deference to 
the agencies and the limited role of OIRA and the White House in 
the rulemaking process. 

SECTION 1: STATEMENT OF REGULATORY PHILOSOPHY & PRINCIPLES 

Section 1 of the proposed Executive Order sets forth the 
Administration's regulatory philosophy: i.e., Agencies should 
regulate only when necessary and, when doIng so, should adopt the 
most cost-effective approach, using a broad definition of costs 
and benefits so to include non-quantifiable factors, such as the 
impact on the economy, environment, and public health and safety. 

This Section also details the Administration's "principles" 
applicable to the decision to regulate and to the design of 
regulations. Among other things, the principles include the 
following: 

• In achieving regulatory goals, agencies shall seek to 
maximize the net benefits to society and use the most cost
effective approach, including considerations of administrability, 
enforceability, consistency, predictability, flexibility, equity, 
and fairness. 

• Agencies shall tailor their regulatory actions to impose 
the least burden on individuals, businesses, and other entities, 
including small businesses and governmental entities. 

• Regulations must be simple and easy to understand, with 
the goal of minimizing the potential for uncertainty and 
litigation. 

SECTION 2: ORGANIZATION 

Section 2 of the proposed Executive Order explicitly 
delineates the parameters of each entity's authority and 
responsibilities. 

Part A establishes that federal agencies are responsible, in 
the first instance, for designing and issuing regulations that 
fulfill their statutory mandates and that are consistent with the 
Administration's priorities and the principles set forth in 
Section 1 of the proposed Executive Order. 

Part B sets forth OIRA's role -~ that is, to ensure that the 
agencies issue regulations that are consistent with the 
Administration's priorities and regulatory principles and the 
regulatory actions proposed or taken by other agencies. 
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In Part C, the President grants to the Vice President the 
authority and responsibility to oversee the development and 
presentation of regulatory policy, planning, and review 
recommendations to him and to otherwise ensure that the 
objectives of the Executive Order are met. In carrying out these 
functions, the Vice President shall be assisted by the 
"regulatory policy advisors," defined to include (1) the Director 
of OMB; (2) the Chair (or another member) of the Council of 
Economic Advisers; (3) the Assistant to the President for 
Economic Policy; (4) the Assistant to the President for Domestic 
Policy; (5) the Assistant to the President for National Security 
Affairs; (6) the Assistant to the President on Science and 
Technology; (7) the Deputy Assistant to the President and 
Director of the Office on Environmental Policy; (8) the Chief of 
Staff; (9) the Administrator of the OIRA, who shall coordinate 
communications relating to this Executive Order among the 
agencies, OMB, the other Advisors, and the Office of the Vice 
President; and (10) the Vice President's senior counsel, who 
shall serve as counsellor to the Advisors in connection with the 
activities relating to this Executive Order. 

SECTION 3: DEFINITIONS 

Section 3 is virtually identical to the definitions 
provision of the Reagan/Bush Executive Orders and the Carter 
Executive Order on regulatory review. The major distinction is 
the definition of the term "agency." 

Under the draft Order, the term "agency" would include, for 
the first time, both executive branch"and independent agencies 
and departments. (Both the Carter and Reagan/Bush Executive 
Orders were directed at executive branch agencies only.) Our 
approach would require independent agencies to adhere to the 
planning process, which we believe encourages good government by 
forcing agencies to plan ahead and to consider other agencies ln 
their planning. Independent agencies are, however, explicitly 
exempted from executive review. 

SECTION 4: THE PLANNING MECHANISM 

In January 1985, Ronald Reagan issued Executive Order 12498, 
which established the current regulatory planning process. Under 
the current process, the head of each agency is required to 
submit to OMB a draft program of all of the major regulatory 
actions that it anticipates in the upcoming year. OMB then 
reviews the draft program to ensure that the planned regulatory 
actions of one agency do not conflict with those of another and 
to resolve any conflicts that may exist. After that review, the 
agency submits a final program, which is circulated to other 
agencies for their review and input. No regulatory action may be 
taken (except in emergency situations) unless the Director has 
approved the ac~ion, and the Director may return for 
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reconsideration any regulatory action that was not included in an 
agency's final program. v 

Without question, agency planning imposes discipline on the 
agencies and provides the Administration with the opportunity to 
identify problem regulations or groups of regulations at an early 
stage. It is for this reason that the Group proposes that we 
maintain this process insofar as it requires agencies to develop 
and submit for review an annual plan of anticipated regulatory 
actions. 

In order to enhance and streamline the agency planning 
process, we propose several additional requirements at the 
planning stage. First, Section 4 requires the Administrator of 
OIRA to convene a working group -- comprised of the appropriate 
representatives of the Vice President, the regulatory policy 
advisors, and agencies -- to identify and discuss cross-cutting 
(substantive and procedural) regulatory issues. Second, this 
section requires the Vice President to convene an annual meeting 
of agency heads and policy advisors to discuss Administration 
priorities and goals in the upcoming year. Third, under our " 
proposed scheme, an agency is required to submit only a final 
plan, and an agency may supplement its plan throughout the year. 
Fourth, the proposed Executive Order invites the public to 
participate in the planning process by submitting comments on the 
agencies' plans. 

SECTION 5: EXISTING REGULATIONS 

We have heard the complaints of the business community about 
regulations that conflict with each other or are duplicative, 
out-dated, or obsolete. The proposed Executive Order, therefore, 
requires agencies to submit to OIRA a program by which to review 
(periodically) existing regulations. The public is invited to 
contact an agency with suggestions. In addition, Section 5 
provides that the Vice President may, in consultation with the 
Advisors, identify for the agencies problematic regulations and 
ask the affected agency to "undertake the appropriate procedures 
to modify or eliminate the regulation or group of regulations" or 
explain its decision not to do so. 

SECTION 6: CENTRALIZED REVIEW OF REGULATIONS 

~ Section 6 of the proposed Executive Order is the heart of 
the executive branch regulatory review process. 

The current process for executive branch review is set 
forth in Executive Order 12291. That Order instructs agencies to 
prepare a regulatory impact analysis ("RIA") for all major rules. 
This analysis must contain a cost-benefit analysis, an 
identification of who shall bear the costs and receive the 

-", 



- 6 -

benefits of tfie rule, and a description of the alternatives to 
the proposed rule. 

The current system allows the Director of OMB to review the 
RIAs, as well as non-major rules, and make a determination as to 
whether any reason exists to intervene with the publication of 
the regulation. This determination must be made (generally) 
within sixty days. An agency may not. publish a regulation unless 
it is notified otherwise by the Director of OMB. 

The process agreed upon by the Working Group is both similar 
to and quite different from the current system. It is similar in 
that it requires agencies to submit for significant regulatory 
actions information that is similar to, although somewhat broader 
than, the RIAs currently required for major rules. Like the 
current process, the scheme outlined in the proposed Executive 
Order allows OIRA time to review the proposed regulatory action 
(generally, within sixty days) and grants to OIRA tpe authority 
to intervene with publication if it has problems with a proposed 
regulatory action. 

Our process, however,. differs significantly from the current 
scheme in several respects. First, the lines of responsibility 
and authority are clearly demarcated in the proposed Executive 
Order: Section 6 of the proposed Executive Order sets forth 
separately the responsibilities for the agencies and for OIRA. 

Second, Part A of Section 6 encourages agencies to involve 
the public in the rulemaking process at an early stage and 
recommends the use of consensual mechanisms for rulemaking, such 
as negotiated rulemaking (commonly known as "reg neg") . 

Third, in order to limit the number of regulations to be 
reviewed by OIRA, this provision restricts OIRA review to 
significant rules only and allows OIRA to waive review of 
significant regulations a significant difference from the 
current process. 

Fourth, at the end of the OIRA review pro:=ess, OIRA is 
required to provide in writing the results of its review, 
including a written justification for the "rejection" of any 
proposed regulatory action. (This is dramatically different from 
the current system, which does not require OIRA to explain its 
decision in writing.) 

Fifth, Section 6 contains a "sunshine provision" that 
requires OIRA to invite the agency head to all meetings 
concerning a regulation being proposed or contemplated by that 
agency, to make public all written communications between OIRA 
and the publiC, and to disclose the fact of a meeting regarding a 
particular regulation and the subjec~tter of that meeting. 
Most important, perhaps, is the fact that the proposed Executive 
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Order requires~OIRA to maintain a publicly available log that 
tracks the status of a regulatory action, including if, and if 
so, when, Presidential consideration was sought for that 
regulatory action. 

SECTION 7: RESOLUTION OF CONFLICTS AND INCONSISTENCIES 

Section 7 sets forth the mechanism for dispute resolution. 
Essentially, either OIRA or the head of the agency issuing the 
regulation or an agency that has a substantial interest in the 
regulatory action may seek Presidential consideration. (Unlike 
the back-door process created by the Quayle Council, under our 
proposed process, affected private interests may not seek such 
consideration.) Through Section 7, the President designates the 
Vice .President to review the problem and develop recommendations 
to the President, after consulting with the Advisors. The Vice 
President and the President will be allowed sixty days to conduct 
this review, at which time the President (or the Vice President 
acting on his behalf) must make a decision as to whether the 
agency should proceed. 

SECTION 8: PUBLICATION 

This provision instructs the agency not to publish a 
regulation submitted for review unless its has the approval of 
OIRA or, where Presidential consideration has been sought, the 
President (or the Vice President acting on his behalf) . 

SECTION 9: JUDICIAL REVIEW 

This provision makes clear that the Executive Order is not 
intended to interfere with any existing rights to judicial review 
or to create any new rights for review. 

SECTION 10: REVOCATIONS 

This provision revokes all of the Executive Orders that 
pertain to regulations that were issued during the Reagan/Bush 
Administrations. The Group believes that no reason exists 
to maintain these Orders in light of the fact that the positive 
aspects of these Orders have been incorporated i~to the proposed 
Executive Order. 
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* * * 

In sum, the Regulatory Review Working Group believes that 
the process created by the proposed Executive Order will best 
serve the American people and the Administration. If you have 
any comments or suggestions regarding our proposed Order, please 
contact Kumiki Gibson or me at your earliest convenience; we plan 
to vet the proposed Order next week to key parties on the Hill 
and additional representatives of the business and public 
interest communities. 

Attachment 
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TO: . Steve Neuwirth I Clarissa Cerda 
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TELEPHONE NUMBER: -.:.:.x7~90.;,;;;3 __________ _ 

FROM: Tan castleton 

TElEPHONE NUMBER: x6611 

PAGES (INCLUDING COVER): _12 _________ _ 

COMMENTS: The incomil1.g have been referred to Bernie for action; 

t He has not seen than yet, but if you feel that any action is warranted, 

please discuss the appropriate 11".atter with him. 
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Document No., ____ _ 

WHITE HOUSE STAFFING MEMORANDUM 

DATE: 9/29/93 ACTION/CONCURRENCE/COMMENT DUE BY: 7: 0 OPM, SEPT. 29 
PROPOSED PREST'L MEMORANDA: 1. REPORT OF REGULATIONS REVIEWED 

2. NEGOTIATED RULEMAKING 
SU~Ecr. _________________ ~3~~A~G"E~N~C.y~B~[~1If~E~M8~K~I~N~G~PBwO~C~E~D~!IRwE~S~ 

A~ION ." ACTION FYI 

VICE PRESIDENT PASTER til' 0 

McLARTY ~O RASCO 
., 

0 
NEEL 0 0 RUBIN ill' 0 
PANElTA ~ 0 SEGAL 0 0 
BAGGETT 0 0 SEIDMAN 0 0 

EMANUEL 

~ 
0 STEPHANOPOULOS 0 0 

GEARAN 0 TYSON 0 0 
GERGEN 0 0 VARNEY ~ 0 
GIBBONS 0 0 WATKINS 

~ 
0 

HALE 0 0 WILUAMS 0 
HERMAN 0 0 CLERK 0 fill' 
LAKE 0 0 0 0 
LINDSEY 

~ 
0 0 0 

McGINTY 0 0 0 
MONTOYA 0 0 0 
NUSSBAU 0 ,0 0 

REMARKS: 
These will be issued in conjunction with the Regulatory Review 
order tomorrow. 

RESPONSE: 

Please have comments back ASAP. 

JOHN D. PODESTA 
Asalltant to the President 

and Staff Secretary 
,Ext. 2702 



SENT BY:Xerox Telecopier 7020 9-30-93 ;10:04AM '202456'647~ 2024566279;# 4 

September 29, 1993 

MEMORANDUM FOR THE ADMINISTRATOR 
OFFICE OF INFORMATION AND REGULATORY AFFAIRS 

FROM: THE PRESIDENT 

SUBJECT: REPORT OF REGULATIONS REVIEWED 

. Today, I issued an Executive order setting forth the 
Administration's regulatory philosophy; defining a more effective 
and accountable role for the Executive Office of the President in 
regulatory planning and review; and establishing the procedures 
to be followed by agencies and your office in promulgating and 
reviewing regulations. The review process set forth in the order 
is designed to assist agencies in issuing better regulations by, 
among other things, streamlining the review process and enhancing 
accountability. . 

In order to ascertain the success of the regulatory review 
process, I direct you to monitor your review activities over the 
next six months and, at the end of this period, to prepare a 
report on your activities. This report shall include a list of 
the regulatory actions reviewed by OIRA, specifying the issuing 
agency; the nature of the regulatory action (e.g., advance notice 
of proposed rulemaking, notice of proposed ruIemaking, interim 
final rule, or final rule); whether the agency or OIRA identified 
the reviewed regulatory action as "significant," within the 
meaning of the order; and the time dedicated to the review, 
including whether there were any extensions of the time periods 
set forth in the order, and, if so, the reason for such 
extensions. The report shall include any other information that 
your office may have with respect to the kind or amount of 
regulatory actions that were not reviewed by your office. 
Finally, the report shall identify any provisions of the order 
that, based on your experience or on comments from interested 
persons, warrant reconsideration so that the purposes and 
objectives of this order can be better achieved. 

I further direct you to submit this report to the Vice 
President and me by May 1, 1994 and to publish the report in the 
Federal Register. 
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September 29, 1993 

MEMORANDUM FOR THE EXECUTIVE DEPARTMENTS AND SELECTED AGENCIES 
THE ADMINISTRATOR OF OIRA 

FROM: 

RE: 

THE PRESIDENT 

NEGOTIATED RULEMAKING 

Today, I issued the Executive order on Regulatory Planning 
and Review, which sets forth the Administration's regulatory 
philosophy and establishes the procedures to be followed by 
agencies in promulgating regulations. This order also enhances 
public disclosure requirements and public involvement in the 
regulatory review process. In Section 6(a) of the Order, I 
direct each agency to explore and, where appropriate, use 
consensual mechanisms for developing regulations, including 
negotiated rulemaking." Consistent with that directive and the 
recommendation of the National Performance Review on this issue, 
I further direct each agency, within 90 days of this Order, to 
(i) identify to OIRA at least one rulemaking which the agency 
will, within the upcoming year, develop through the use of 
negotiated rulemaking or (ii) explain to OIRA why the use of 
negotiated rulemaking will not be feasible in the upcoming year. 

I further direct the Administrator of OIRA to publish this 
memorandum in the Federal Register. 
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September 29, 1993 

MEMORANDUM FOR THE HEADS OF ALL EXECUTIVE DEPARTMENTS AND AGENCIES 

FROM: THE PRESIDENT 

RE: AGENCY RULEMAKING PROCEDURES 

Today, I issued an Executive order setting forth the 
Administration's regulatory philosophy; defining a more effective 
and accountable role for the Executive Office of the President in 
regulatory planning and review; and establishing the procedures 
to be followed by agencies and the Office of Information and 
Regulatory Affairs ("OIRAn) in promulgatin9 and reviewing 
regulations. One primary objective of this order is to 
streamline the reguJatory review process, thus reducing the delay 
in the developing and promulgating rules. 

We cannot, however, reduce delay in the rulemaking process 
without reforms within the agencies themselves. The National 
Performance Review team examining the issue found that many 
agencies require numerous clearances within the agency ~efore a 
rule is submitted to OIRA for review. (Indeed, one agency found 
that its internal review process could only be described by using 
an l8-foot flow chart.) The team also learned that too often 
agencies use the same internal review procedures for all rules 
regardless of their complexity or significance. 

In order to streamline the entire rulemaking process, 
agencies must utilize internally the most efficient method of 
developing and reviewing regulations. Accordingly, I direct the 
head of each agency and department to examine its internal review 
procedures to determine whether and, if so, how, those procedures 
can be improved and streamlined. In conducting this examination, 
the agency or department shall consider the number of clearances 
required by its review process and whether the review process 
varies according to the complexity or significance of a rule. 

r further direct the head of each agency and department to 
submit to the Vice President and me, within six months of this 
memorandum, the results of its examination. 
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Document No. Q37491SS 

WlnTE HOUSE STAFFING MEMORANDUM 

DATE: 9/29/93 ACTION/CONCURRENCE/COMMENT DUE BY: 9; DDAM, SEPT 30 
PROPOSED EXECUTIVE ORDER ENTITLED "CONTINUANCE OF CERTAIN 
FEDERAL ADVISORY COMMITTEES" SUBJECT: _--_______________________ _ 

ACTION FYI ACTION FYI 

VICE PRESIDENT 0 ~ PASTER 
., 

0 

McLAATY 0 RASCO ~ 0 

NEEL 0 0 RUBIN 0 
PANETTA 

~ 
0 SEGAL 0 0 

BAGGETT 0 SEIDMAN 

~ 
0 

EMANUEL ;t 0 STEPHANOPOULOS 0 
GEARAN 0 0 TYSON O· 0 
GERGEN 0 0 VARNEY ;I' 0 
GIBBONS 0 WATKINS 

~ 
0 

HALE 0 WILLIAMS 0 
HERMAN 0 CLERK U" 0 
LAKE 0 0 0 
LINDS!Y 0 D 0 
McGINTY 0 0 0 
MONTOYA 0 0 0 
NUSS 0 D D 

REMARKS: 
This needs to be signed tomorrow. Please have any 
comments back ASAP. 

RESPONSE: . 

JOHN D. PODESTA 
AlaI8tant to the Praaldent 

and Staff Secretary 
.Ext. 2702 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 2Q!5Ql 

Se~tember 23, 1993 

2024566279;# 8 

THE DIRECTOR 
-F?7 PIO: I, 

. ,-' 

MEMORANDUM FOR THE PRESIDENT~ 

FROM: Leon E. Panetta 
Director 

SUBJECT: Proposed Executive Order Entitled "Continuance 
of Certain Federal Advisory Conunittees" 

SUMMARY: This memorandum forwards for your consideration a 
proposed Executive order that was prepared by the General 
Services Administration. The proposed order would extend certain 
Federal advisory committees established by the President to 
september 30, 1995. 

BACKGROUND: The proposed Executive order would extend 
certain Presidential advisory committees which would otherwise . 
terminate on September 30, 1993 pursuant to the sunset provision,;" 
of the Federal Advisory Committee Act, as amended. Among other ~. 
committees, it would extend the: (a) committee for the '.' 
Preservation of the White House; (b) President's Committee on the 

. Arts and Humanities; and (c) President's Council on Physical 
Fitness and Sports. 

The order would also revoke certain Executive orders or 
portions thereof, which established committees that have been 
terminated or whose work is complete. Among those committees are 
the: (a) National Commission on America's Urban Families; (b) 
President's Council on Rural America; and (c) the Vice 
President's Space Advisory Board. 

The order is consistent with the policy established by 
Executive Order No. 12838, which is entitled "Termination and 
Limitation of Federal Advisory Committees." The disposition of 
the individual committees reflects the recommendations of the 
agencies or entities that sponsored the committees. 

None of the affected agencies objects to the proposed 
Executive order. 

RECOMMENDATION: I recommend that you approve the proposed 
Executive order. 

Attachment 
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Offiaeotthe 
Auiatant Attomey General 

U.S. Department of Justice 

Office of Legal Counsel 

lI'.,h;IIgt"n. D.C. 20$JO 

September 27, 1993 

MEMORANDUM 

Re: proposed Executive Order Entitled "Continuation of 
Certain Federal AdvisQry Comroittees N 

The attached proposed Executive order was prepared by the 
General Services Administration. The Office of Management and 
Budget, with the approval of the Direetor, forwarded it to this 
Department for review with respect to f01'm and legality. 

The proposed Executive order would extend certain' 
Presidential advisory committees which would otherwise terminate 
on September 30, 1993 pursuant to the sunset provision of the 
Federal Advisory Committee Act, as amended. The order also would 
revoke certain Executive orders or portions thereof, which 
established committees that have terminated or whose work is 
complete. 

The disposition of the individual committees reflects the 
recommendations of the agencies or entities that sponsored the 
committees. None of the affeeted agencies objects to the 
proposed Executive order. 

The proposed order is approved with respect to form and 
lega11 ty. 

Walter Dellinger 
Acting Assistant Attorney General 

Office of Legal Counsel 
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omce orlbe 
Assistant Allorney General 

The President, 

The White House. 

My dear.Mr. President: 

U.S. Department of Justice 

Office of legal Counsel 

Wa,hlngton. D. C. 205]0 

September 27, 1993 

I am herewith transmitting a proposed Executive Order 

entitled HContinuance of Certain Federal Advisory Committees. H 

This proposed Executive Order was prepared by the General 

Services Administration. The Office of Management and Budget, 

with the approval of the Director, forwarded it to this 

Department for review with respect to form and legality. 

The proposed Executive Order is approved with respect to 

form and legality. 

Respectfully, 

Walter Dellinger 
Acting Assistant Attorney General 

Office of Legal Counsel 
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!X!!CTJ'UVE ORDER 

-------
CONTINUANCE OF C~TAIN FEOERAL ADVISORY COMMITTEES 

By the authority vested in rna ae President by the 

Constitution and the laws of th'~ united States of America, and in 

accordance with the provisions of the Federal Advisory committee 

Act, as amanded (5 U.S.C. App.). it is hereby ordered as follows: 

Sastion 1. Each advisory committee listed below is 

continued until September 30, 1995: 

(e) committae for the preservation of the White House; 

Executive Order No. 11145, as amended (Department of the 

Interior) ; 

(1::11 Federal A4vbotY COWlcil on Occupational Safety and 

Health; Executiva Order No. 12196, as~.ended (Department of 

Labor 1 , 

(c) ?resident'.s COlMlission on White House Fellowehipe/ 

EXecutive Order No. 11193, as ~eno.ed (Office of Personnel 

Management) ; 

(d) ~resident's Committeo on the Arts and HUmanities: 

Executive Order No. 12367, as amended (National Endowment for the 

Artlil) ; 

(e) preeident's Committee on ·the International Labor 

Organization; Executive order I~o. 12216 (Department ot La])or); 

(fl ~resident's committee on Mental Retardation; Executive 

Order No. 11776. AS amended (Department of Health and Human 

Services) ; 

(g) President's Committee on the National Medal of Ssience: 

Executive Order No. 11261, AS smended (National science 

Foundation) ~ 

(h) President's Council on PhYSical Fitne.ee and Sport.; 

Executive Order No. 12345, as amended (Oepartment of Health and 

Human Services); 

(i) President's Export Council; Executive Order No. 12131, 

a~ amended (oepartmant of comruerce): and 
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(j) p~esident's National security Telecommunications 

Adviaory Committee; Executive Order No. 12382, as amended 

(Department of Defense). 

~. l. The President'S council o~ Advisore on Science and 

Technology; Executive Order NO. 12700, as ~ended (Office of 

Science and Technology policy), the authority for Which expired 

on June 30, 1993, is hereby reest~lished in accordance with the 

provieiona of Executive Order No. 12700, ae amended, and shall 

continue until September 30, 1995. 

~. 2. Notwithstanding the provisions of any other 

EXecutive order, the functions of the president under the Federal 

AdviSOry committee Act that are applic~le to the committees 

lieted in sectione 1 and 2 o~ thie order, except that of 

reporting annuall~ to the Congress. shall De p.r~ormed by the 

head of the department or agenoy designated after each committee, 

in accordance with the guidelines and procedures eetablished by 

the Administrator of General servicea. 

~.~. The following sxecutive orders or eections thereof, 

which established committees th~t have terminated or whose work 

is completed, are revoked, 

(a) Executive Order No. 12792, establishing the National 

Commission on America's Urban Families; 

(b) Executive Ordar NO. 128l3, as amended by EXecutive 

Order No. 12815, 8st~lil!lhino the President'l Conun1ssion on the 

Management o~ the Agency for International Development (AID) 

Programs; 

(c) Executive Order No. 12720, as ~ended by EXecutive 

Order No. 12783, establishing the President's Council on Rural 

America; 

(d) ~ecutive Order NO. 12696, as amended by Execu~ive 

order No. 12756, establishing the ~esident's Qrug Advisory 

council; 

(e) Executive Order NO. 12687, aa amended by ~xecutive 

orders Nos. 12741 and 12785, establishing the P~e.ident'. 

Education poliey Advisory co~ittee; end 

2 
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(f) Section 5 of EXecutivQ Order NO. 12675. e&tabliahing 

the vi~e Presi~.nt·e Space Policy Advisory Board. 

~.~. Executive Order No. 12774 is supereeded. 

as.. i. This order shall be effective September 30. 1993. 

THE WHITE HOUSE 
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