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Exceptions to Subchapters II and III
1) Where rule must be promulgated quickly

Excepted from the definition of "“rule" is a rule which is
exempt from notice and comment rulemaking under 5 U.S.C. § 533.
§ 621(10)(A). This should exempt rules which must be promulgated
very quickly in order to implement the congressional will (such
as USDA rules to implement the new Farm Bill in time for spring
planting). However, section 625 extends all statutory deadlines
during the next two years for six months to permit compliance
with cost-benefit and risk assessment. That would indicate a
statutory deadline is not a basis for exemption from these
requirements.

Section 622(f) allows agencies to conduct these analyses
after the rulemaking if doing the analyses in advance would be
"contrary to the public interest due to an emergency, or health
or safety threat that is likely to result in significant harm to
the public or to natural resources." However, for many rules
with a short turn-around, it will be a futile exercise to do the
analyses after the fact.

Possible means of addressing problem:

Add to § 621(10)(I) [exceptions to covered rules]:
(I) a rule required to be promulgated at least
annually or within a period of one year or less
pursuant to statute;

Amend § 622(f) (1) (2) to adda:

(2) If a major rule is adopted under paragraph (1),

the agency shall promptly comply with the proviesions of
subsections (a) through (e) of this section gpon

ecelpt of tt od as
ided bv adgenc ed t

the Administratori.
2) Grants, contracts, and loans

This exception could be construed to be nonsensically
narrow. Section 621(10) (K) excepts "a rule relating to a Federal
grant, contract, or loan." Query whether this should be "a rule
relating to Federal grants, contractg, or loang."
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The Administrative Procedure Act

vas binding which urges use of notice-and-comment procedure, where .

: court held possible, If a rule or statement will have a substantial impact
the APA's } on the public, 125

The Conference’'s Recommendation also slales that where it
s0k at the :, 2 ‘ i{s necessary for agencles o make such rules and statements
ather than elfective immediately, agencies should give the public the
m agency opportunity to submit post-promulgation comments.?26 While
re rule or a g a post-promulgation comment opportunity is not a substitute
n agency's for pre-promulgation comment where required,27 it {s likely to
mer of the put the agency in a much better posture on judiclal review,

If the especially where it has responded in good faith to post-
fes and is | promulgation comments.128
1 reviewing :

3. "Good Cause” Exemptions
i-comment

Sections 553(b)(B} and 553(d)(3) of the APA authorize
agencles to dispense with certain procedures for rules when

!
ation.  As 125Recommendation No. 76-5, “Interpretive Rules of

=d persons & General Applicability and Statements of General Policy,"” 1
P C.F.R. § 305,76-5. Some agencles have fallowed this advice,

n agency's i see, e.g., EPA, Reporting Requirements [or Risk/Benefit
Information under Federal Insecticide, Fungicide and -

and policy % Rodenticlde Act (FIFRA), Final Interpretative  Rule and

1 1d Statement of Policy. 50 Fed. Reg. 38,115, 38,119 (1985)
consider 4 (requesting public comment although rule exempt from public
nendation participation requirements of APA as general statement of
: 4 policg and interpretation of statute).
i 126Recommendation No. 76-5 at 92, See Asimow, supra n.
3, the Food 73, 1985 Duke L.J. al 426 (noting the "modest benefit to the
le In July, public from a post-adoption comment system would outweigh
ing notice- [ the modest additional costs that it would impose on agency
rules and staffs," and questioning the "much costller requirement” that
ble for the g would add some form of "substantial impact" test into the APA))
all agency & 127The general rule that a rule found invalid for faflure to
erpretative . rovide for notice and comment cannot be saved by providing
epartment ;. or comment alter promulgation is discussed in Levesgque v.
nistration, L Block, 723 F.2d 175, 188 {1st Cir. 1988).
Fed. Reg. 12819 See also Astmow, supra n, 73, 1985 Duke L.J, at
421-24 (discussing the benefits of post-promulgation
comments). o

-89
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Part 1I: The Statutory Framework

they find “"good cause” to do so. Under seclion 553(b)(B), the
requirements of notice and opportunity for comment do not
apply when the agency for good cause [inds that those
procedures are "Impracticable, unnecessary, or contrary to the
public Interest.” Section 553(d)(3} allows an agency, upon
finding good cause, to make a rule effective immediately,
thereby avoiding the 30-day delayed eflective date requirement
in section 553, '

These two exceptions give agencles flexibility by allowing
them to dispense with procedures In promulgating rules not
otherwise exempled, bul like other exempttons, they are to be
construed narrowly.122  Moreover, an agency must give
supporting reasons for invoking the good cause exemptions.130
The agency's findings of good cause are judiclally reviewable on
the same basis as any other {indings committed to the agency’s
Judgment. 131 Although the language of the exemption from the
delayed effective date requircment is more general than the

129g¢e Mobay Chemical Corp. v. Gorsuch, 682 F.2d 419, 426
(3rd Cir.), cert. denied, 459 U.S. 988 (1982); Note, The “Good
Cause"” Exceptions: Danger to Notice and Comment Requirements
Hrécé%r the Administrative Procedure Act, 68 Geo, L.J. 765, 773

130genate Comm. on Judliciary, Administrative Procedure
Act: Legislative History, S. Doc. 248, 79th Cong., 2d Sess.
(hereafter Lef;islatlve History of the APA] at 258 (1946). {"The
exemption of situations of emergency or necessl%v is not an
‘escape clause' in the sense thal any agency has discretion to
disregard its terms or the facts. A true and supported or
supportable finding of necessily or emergency must be made
and published.”). 5 U.S.C. § 5653(b)(B} requires that the agency
"incorparate[] the {good cause] finding and a brief statement of
reasons therefor in Lhe rules tssued.”

131gee Bonfield, Military and Foreign Affairs Function Rule-

m Under the APA, supra n. 39, 71 Mich. L. Rev. at 292."
Indeed, because public participation has been dispensed with.

the courts may scrutinize these rules more carefully than
others.
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The Administrative Procedure Act

standard for dispensing with notice and commient. several
commentators have concluded that "good cause” under both
sectfons must be predicated on similar {lndings. 132

The terms "tmpractlicable,” "unnecessary” or “conirary to the
public in section 553(b)(B} indicatc the
circumstances in which the good cause exceptions may be

employed. The APA's legislative history defines the {erms this
way:

interest’ used

"Impracticable” means a situation in which the
duc and required execution of the agency
functions would be unavoidably prevented by its
undertaking public rTule-making proceedings.
"Unnecessary” means unnecessary so far as the
public is concerned. as would be the case if a
minor or merely tcchnical amendment in which
the public Is not particularly interested were
involved. "Public interest" supplements the
terms “impracticable' or ‘"unnecessary", it
requires that public rulemaking procedures shall
not prevent an agency from operating and that,
on the other hand, lack of public interest in
rulemaking warrants an agency to dispense with
public procedure, 133

—>

Ordlnarﬂy; situations potenttally covered by the “good
cause" exception are those in which advance notice would
defeat the ageﬁcy’s regulatory objectlve: immediate action is
necessary to reduee or avoid health hazards or other imminent
harm to persons or property; or inaction will lead to serious

dislocation in government programs or the marketplace.134

1325¢e Note, The “Good Cause” Exceptlons, supra n. 129, at
772 n. 61.

133Legislatlve History of the APA, supran. 130, at 200.

345ee generally Jordan, The Administrative Procedure Act's
"Good Cause’ Exemption, 1983 ACUS Recommendations &
Reports 49; Jordan, The Administrative Procedure Acl's “Good
Cause” Exemption, 36 Admin. L. Rev. 113 (1984) (based on

71
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Part 1I: The Statutory Framework

Reviewing courts have regularly applied the section
553(b)(B) good cause exemption narrowly to prevent agencles
using it as an "escape clause” from notice-and-comment
requirements. As the District of Columbia Circuit said in
Action on Smoking and Health v. CAB,135 "Bald asseriions that
the agency does not believe comments would be useful cannot
create good cause to forgo notice and comment procedures. . . .
To hold otherwise,” the court. sald, "would permit the
exceptions to carve the hearl out of the statute.”136 The court
there held Invalld an agency rule issued without notice and an
opportunity for comment, where the rule was reissued by the
agency to correct a different procedural deficlency In an earlier
proceeding m which notice and commenli had been
provided.137 '

- Courts applying the "contrary to the public interest" ground
for exemption have often been inclined to err on the side of
public safety and health.138 At the same time, the fact that an
action purports to be protective of the public does not
necessarlly justify not allowing for public participation,

report to the Administrative Conference). Some enabling
statutes contain parallel provisions authorizing agencics to
take ‘“emergency” actlon without affording t{he normal
oppartunity for public pariicipation. See, e.g.. OSHA Act, 29
U.S.C. § 855[¢) (authoﬂzh;f; OSHA (o issue a "emergency
temporary” occupational salety and health standard where
there is a "grave danger” to employees and the standard is
"necessary" Lo protect employees from the "grave danger.”

35713 F.2d 795 (D.C. Cir. 1983).

361d. at 800 (citations omitted).

7The earlier rule was sel aside and remanded in Actton on

Smoking and Health v. CAB, 6389 F.24 1209 (D.C. Cir. 1983), on
the ground that the aﬁency stalement of basls and purpose was
Insuflicent under (he APA. - Cf United Steelworkers v,
Pendergrass, 819 F.2d 1263 (3d Cir. 1987) (holding additional
notice and comment unnecessary after court remand on rule).

1385ee Jordan. ACUS Report, supra n. 134 at 58-59.
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The Administrative Procedure Act

particularly where the regulation has wide impact and is
controverstal, For example, in the famous Baby Doe case,!39
the district court rejected the government's argument that
since lives were at stake, "good cause” existed for HHS' issuing
its regulation on the treatment of delective ncwborn infants
without notice and conumnent.
argument "could as easlly be used to juslify immediate
implementation of any sort of health or safety regulation no
mattér how small the risk for the population at large or how
long-standing the problem,"!40

In Asbestos Informatiornt Association v. OSHA,141 the Fifth
Circuit vacated OSHA's asbestos standard issued under a

statute authorizing temporary emergency standards where the

. agency finds that dispcensing with, notice and comment is

"necessary" to protect employees from a “grave danger."142

139 g merican Academy of Pediatrics v. Heckler, 561 F.Supp.
395 (D.D.C. 1983}, affd on other grounds sub rnom. Bowen v.
American Hospital Ass'n, 476 U.S. 610, (1986).

40561 F.Supp. at 401. The court emphasized that there
was no indication of any "dramatic change in circumstances
-that would constitute an emergency Jus ffying shunting off
public participation in the rulemaking." Id. The government's
argument that the regulation was "procedural” or "interpretive"
was also rejected by the district court, saying that the
regulation "was Intended . .. to change the course of medical .
decisionmaking in these cases” and thus was more than a
clarilication or explanation ol an existing rule or statute. [d.,
quoting Guardian Federal Savings and Loan v. FSLIC, 589 F.2d
658, 664 (D.C. Cir. 1978). Apart from is procedural findings,
the district court also found the regulalion to be invalid as
arbitrary and capricious, 561 F. Supp. at 399-400, 403, and
expressed concern about the constitutionality of the regulation,
id. at 402,

141797 F.2d 415 (5th Cir. 1984).

14259 y.5.C. § 655(c).- OSHA had tssued an earlier asbestos
emergency temporary slandard in 1972, which was not
chalienged in cowrt. For a history of OSHA regulation of

ashestos Lo 1983, see generally Mintz, OSHA: History, Law and
Policy 115-29 (1984).
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Part II: The Statutory Framework

The court f{irsi agreed that an "emergency' slandard may
lawfully bc issued even though new information on grave
danger had not come lo the attention of the agency.143
However, the court concluded that the risk assessment
analysis used in the rule,144 while an "extremely uselul tool." is
"precisely the type of data that may be more uncrlﬂcally
accepted after public scrutiny through nollce-and-comment
rulemaking, especially when the conclusions it suggests are
controversial or subject to different interpretations."145

Another "good cause” issue that has arisen with incrcasing
frequency is the extent to which congressionally-imposed
dcadlines justify an agency's issuance of rules without notice
and comment. This issue was addressed in a series of cases
challenging EPA's promulgation, withoul notice and comment,
of lists of geographical areas not meeting federal air-quality
standards under the Clean Alr Act.146 Couris In [ive circuits
sustained challenges to EPA's actlon, rejecting iis "good cause”
argument largely on the ground that EPA could have published

143797 F.2d at 423. The court of appeals added that the
agency must offer some explanation of ils timing of the
emergency standard, "especially when, as here, for years it has
known of the serious risk® and "has possessed, albeit in
unrefined form, the substantive data forming the basis" of the
standard. Id. See also American Acad. of Pediatrics, supra n,
139, 561 F. Supp. at 401.

144Risk assesment analysis is a statistical technique
utilized by regulatory agencies, among others, for extrapolating
risk at high levels of exposure to lower levels. See generall
Merrill, Federal Regulation of Cancer-Causing Chemicals, 198
ACUS Recommendations & Reports 21, 83-85.

145797 F.2d at 426. The court of appeals also held that the
emergency standard was not "necessary” because increased
protection of employees could be achieved Lhrou%h more
effective enforcement of existing standards. Id. at 426-27.

148Clean Alr Act Amendments of 1977, Pub, L. No. 95-95,
91 Stat. 685, codifled at 42 U.S.C. § 7401 et seq.

74

UdNH DVVO

L4990 V1Y 2028

TGS A ey
1% e

oty iR i

A

8¥:0¢

NP

Th

the lists as a
delay. 147 In -
surfaces in (}
made a goc
requirements

Courts are

agency respo

emergency r

agency Initia
public partici
& Food Storay
that notice a:
under the M
new Act eflec
was imperatt
processes to
rules and pr¢
This it did b

147The ¢z
Report, supra
EPA, 597 F.2:
Corp, v. EPA,
U.S. 1035 (1
Note: The *C
Comment Reg
supran. 129.

148500 ¢,
Donouvan, 653
and Hezalth A
notice and cc
645 F.2d 13
reduction of
National Fed'r
611-12 (D.C
regulations).

49719 F.¢

96/50/¢0



wdard may
on grave
agency.143
ssessment
ul tool,” is
wnieritically
l-comment
ggests are
15
increasing
y-imposed
out notice
s of cases
comment,
air-quality
re circuits
od cause"
published

| that the
g of the
ars it has
albeit In
is" of the
supra n.

:echnique
apolating
generall
als, 198

| that the
nereased
'h more
27.

o. 95.95,

The Administrative Procedure Act

the lists as a proposal and oblained public comment with little
clela\y.“‘7 In these and other similar eases, a [actor that often
surfaces in (he judicial analysis is whelhcr or not the agency
made a good failh. attempt to comply with the APA's
requircments for public participation.

Courls are more Inclined to uphold the agency's action if the
agency responded to circumslances beyond its control, if the
emergency rule is of limited scope or durallon. and if the
agency Iniliated prompt follow-up proceedings allowing for
public participation.!48 The Fifth Circuit, in American Transfer
& Food Slorage v. ICC,14% upheld the ICC "good cause" finding
that notice and comment was not necessary in Issuing rules
‘under the Motor Carrier Act of 1980, saying: "[Tlo make the
new Act eflective and to achieve the goals set by Congress, it
was imperative that the Commission. in order to adapt its
processes to the new order, adopt almost immediately new
rules and procedures with as much notlce as was practicable.
This it did by issuance of inlerim rules with invited public

147Tne cases are clted and discussed In Jordan, ACUS
Report, supra n. 134, at 61-65. See, e.g.. Sharon Sleel Covg v
EPA; 597 F.2d 377 (3d Cir. 1979). But see United States Steel
Corp. v. EPA, 605 F.2a 283 (7th Cir. 1979), cert. denied, 444
U.S. 1035 (1980) (sustaining good cause finding). See also
Note: The "Good Cause" Exceptions: Danger (0 Nolice and

Comment Requirements Under the Administralive Procedure Act,
supran. 129,

485ee, e.g., Councll of the Southem Mountains. Inc. v.
Donovan, 653 F.2d 573 (D.C. Cir, 1981) (uphalding Mine Safety
and Health Adminstration rule delaying ellective date without
notice and cemment); Northwest Airlines, Inc. v, Goldschrnidt,
645 F.2d 1309 (8th Cir. 1981) (upholding FAA emergen
reduction of comment perfod and immediate eflective datef;
National Fed'n of Federal Employees v. Devine, 671 F.2d 607,
611-12 (D.C. Cir. 1982) ({upholding OPM emergency
regulations).

9719 F.2d 1283 (5th Cir. 1983}
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Part II: The Statutory Framework

input before final regulations were issued."150 As this case
illustrates, however, rules labeled "interim rules" by an agency
are final under the APA, and persons "adversely affected or
aggrieved” may challenge the rules in court. 15!

In a number of decisions, reviewing courts have given
greater welght to congressional deadlines in justifying lack of
notice and comment when the deadlines implemented budget-
In Philadelphia Cilizens in Action v.
Schwetker,152 the Third Circuit held that HHS had "good
cause” for not providing notice and comment In issuing rules to
implement changes in the Aid to Familles with Dependent
Children Program (AFDC).153 The court relied particularly on
the fact that Congress imposed substantially shorter deadlines
than those involved in the EPA Clear Air Act cases, 184 and that
benefit programs, such as the AFDC program, often are

cutting measures.

statutorily exempt from notice-and-comment requirements. 155

1501d, at 1294. The Motor Carrler Act became immediately
effective and “provided no transition period for developing new
procedures to implement the significant legislative changes."
Id. at 1283. The interlm rules were in ellect until the 1
rules were issued.

1515 y s.C. § 702.

162689 F.2d 877 (3d Cir. 1982).

153The changes were mandated by the Omnibus Budget
Iaigconcﬂlatlon Act (OBRA) of 1981, Pub. L. No. 97-35, 95 Stat.
7

154The OBRA statute was to become effective 49 days after
enactment, 669 F.2d at 883, while in the EPA cases, EPA had
three years to promulgate the regulations. Id. The court of
appeals in Philadelphia Citizens also noted that EPA would
have had sufficient time to allow comunent on the unreviewed
state-submitted plans under the Clear Air Act, an approach
that was not available in the AFDC case. Id. at 883-84, ,

55Notice and comment was only re%ulred for the
regulations involved because HHS in 1971 had waived the
exemption in the APA from notice-and-comment requirements
for grants and benefits. 669 F.2d at 881. See also Petry v,
Block, 737 F.2d 1193, 1201 (D.C. Cir. 1984) {involving OBRA of
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The Administrative Procedurc Act

In many cases, agencles issuing rules withoul notice and
comment following a "good cause” finding have referred to the
rules as "interim rules,” and then modified the rules, as
appropriate, following post-promulgation comment.158 This
with a Recommendalion of the
Adminlstrative Confercnce adopted in 1983.157 Congress has

practice comports

1981); Sepulveda v, Block, 782 F.2d 363 (2d Cir. 1986)
{(involving OBRA of 1982, Pub. L. No. 97-253, 96 Stat. 772).

1565ee, e.g., Department of Transportation, Federal Aviation
Administration, "Transportation of Federal Air Marshals," Final
Rule with Request for Comments, 50 Fed. Reg. 27,924 (1985).
The FAA "eme{fency rule” required “certificate holders” to carry
Federal Air Marshals in deségnatcd passenger operations.
Because of the "emergency need fur the regulations,” including
hijackings and terrorist attacks on U.S. aviation, the agency
found that notice and comment was “impracticable; and
contrary to the public interest.” However, since under DOT
Regulatory Policles and Procedures, 44 Fed. Reg. 11,034
{1979), agencles in the Department “should" provide an
opportunily for comment on emergency regulations, the notice
Invited comment on the "final rule,” which was immediately
effective, and stated that the comments would be considered
and the rule "may be changed in light of the comments
received." Id. See also Department of Agriculture, Animal °
Plant Health Inspection Service, Imported Fire Ant Regulated
Areas, Affirmatfon of Interim Rule, 50 Fed. Reg, 48,551 {1985).
The Department of Labor issued rules implementing the
Empk?;ee Polygraph Protcction Act of 1988, 53 Fed. Reg
41,494 (1988}, m rg the rule effective on December 27, 1988,
the effective date of the Act. but giving an additional two
months for comment, See also National Oceanic and
Atmospheric Administration. Subsistence Taking of North
Pacific Fur Seals, Emergency Interim Rule and Request for
Comment, 50 Fed. Reg. 27,914 (1985}.

57Recommendation No. 83-2, "The 'Good Cause'
Exemption From APA Rulemaking Requirements,” 1 C.F.R.
§305.83-2. The Conference recommended that in all cases
where an agency is rclpv_mg on the exemption, it should take the
following actions: 1. Frame the rule as “narrowly” as possible
to accomplish the regulatory objective; 2. Develop “general
criteria” through notice-and-comment rulemaking to ge applied
in Issuing an emergency rule; 3. Promulgate the rule as an
“interim" ~ rule to be amended after post-promulgation
procedures: 4. In any event, take "appropriale alternative

steps” to obtain the views of Inlerested person before adopting
the rule.
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Part II: The Statutory Framework

also expressly authorized this procedure in the context of
the Medicare
program.!58  Post-promulgation comment will not, however,
save a rulemaking where “good cause” did not exist to support
exemption from

implementing the 1987 amendments (o

pre-promulgation notice and comment
requirements. 159

A related issue is when an agency may lawlully suspend the
effective date of a rule without engaging In notlce-and-comment
rulemaking. This issue arose afler 1981, in connectlon with
the issuance of Executive Order No. 12,291, when some
agencies were required to suspend the eflfective date of a
promulgated rule in order to reconsider the cosis and benefits
under the requirements of the new execullve order.!®® Two
first, whether suspension was
rulemaking under the APA, and. if so, whether "good cause"
existed for not providing an opportunily for comment. In

Natural Resources Defense Council v. EPA,101 the Third Circuit

issues were presented:

ruled that EPA's indelinite suspension of rules issued under

158)BRA of 1987. Pub. L. No. 100-203, § 4039(g). codifted
at 42 11.8.C. § 1395hh note.

1598yt see Levesque v. Block, 723 F.2d 175, 188 (1st Cir.
1983). suggesting that good faith consideration of post-
promulgation comments may support upholding an otherwise
ln}alld rule. See also subs. (D)(2)(e}, supra; Part 11, Ch, 4(A},
infra,

160Exec, Order No. 12,291, reprinted (n 5 U.S.C. § 601 note,
Section 7(a) of the order required agencles. with some
exceptions, to “"suspend or poslpone” the elfeclive dates of
major rules that were promuigaled in final forin but had not yet
become eflective "to the extent necessary (o permit
reconsideration" under the Order. See also Presidential
Memorandum Postponing Pending Federal Regulatlons, Jan.
29, 1981, 1981 Pub. Papers 63.

161683 F.2d 752 (3d Cir. 1982). This and olher casecs on
this issue are discussed In Holmes, Paradise Posiponed:
Suspensions of Agency Rules, 65 N. C. L. Rev. 645 {1987).
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IIT. THE INTERIM MIXTURE AND DERIVED-FROM RULES WERE PROPERLY
o) ATED PURSUANT

Pursuant to the APA, an agency may promulgate regulations
without.notice and 0pportunity for comment if it finds that such
procedures would be "impracticable, unnecessary, or contrary to
the public interest." 5 U.S.C. { 553(b)(3)(B). Although the
good cause exception is to be "narrowly construed and only
reluctantly countenanced," Tennesszsee Gas Pipeline Co. v. FERC,
969 F.2d 1141, 1144 (D.C. Cir. 1992), an "emergency" within the
scope of the "good cause" exception can exist whgn “"the agency’s
action was required by events and circumstances beyond its

control, which were not foreseen in time to comply with notice

and comment procedures." National Fed’n of Fed. Employees V.
Devine, 671 F.2d 607, 611 (D.C. Cir. 1982); Council of the
Southern Mountains, Inc., v. Donovan, 653 F.2d 573, 581 & n.35

(D.C. Cir. 1981) (good cause existed where, inter alia, time
pressures were due to "hurdles created by other parties"). To
demonstrate an emergency, EPA needs only éhow that delay "might
threaten" some important public interest, or could be
"potentially harmful." National Fed’n, 671 F.2d at 611. Under
the unique circumstances presénted here, good cause existed to
allow EPA to promulgate the interim mixture and derived-from
rules without notice and opportunity for comment.

A. The Vacatur Of The 1980 Mixture And Derived-From Rules

Was Not Reasonably Foreseeable In Time To Comply With

During the entire 10-year pendency of the Shell litigation,

petitioners there never once sought a judicial stay of the 1980

nixture and derived-from rules. Mobil’s contention

(
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notwithstanding, EPA submits that it had no duty under these
circumstances to have a replacement rule ready in the event the
Shell petitioners prevailed. Pet. Br. at 31-32.

Indeed, this Court has previously upheld rules issued
without prior notice and comment to replace regulations vacated
or guidelines enjoined by court order, and specifically suggested

just such an approach here. §See Shell, 950 F.2d at 752 (citing

Mid-Tex Elec, Cooperative v. EERC, 822 F.2d 1123, 1131-34 (D.C,
Cir. 1985) (regulations)); American Fed'n of Gov’t Fmployees V.

Block, 655 F.2d4 1153, 1155-57 (D.C. Cir. 1981) (“AFGE") (informal
guidelines) (distinguishing between situations where agency
operated under deadline that gave it substantial time to take
action and those where agency operated under judicial directive
to take immediate action); see also Small Refiner IL.ead Phase-Down
Task Force v. EPA, 705 F.2d 506, 545 (D.C. Cir. 1983).

Following notlice-and-comment procedures would have required
approval of notice by the Administrator; publication of notice in
the Federal Register; a comment period for interested parties;
EPA review of comments; determination of what changes should be
made based on comments and a response to comments;! and final
approval by the Administrator. Following such notice-and-comment
procedures here between December 6, 1991 -- the date on which the

decision was issued ~- and January 21, 1992 -- when the mandate

! In response to the April Proposal, EPA received an
enormous volume of public comments and technical information
after a 60 day comment period. Although some commenters urged
EPA to retain the April 1993 sunset provision, most conceded that
revisions by then would be unlikely "given the complexity of
issues and the relatively short timeframe." 57 Fed. Reg. at
49,278.

Z
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could issue -- was virtually impossible.? See Petrv v. Blocgk,

737 F.2d 1193, 1200-03 (D.C. Cir. 1984) (four and one-half months
between date of enactment and effective date of certain aspects
of new legislation not sufficlent time to conduct notice and
comment rulemaking with respect to mandated regulations that were
complex, extensive and burdensome); Philadelphia Ccitizens in
Action v. Schweiker, 669 F.2d 877, 884 (3d Cir. 1982) (following
APA procedures not feasible in 49 days allowed); compare Union of
Concerned Scientigts v. NRC, 711 F.24 370, 382-83 (D.C. Cir.
1983) (sufficient time to follow APA procedures where agency
staff had recommended action ultimately taken 11 months earlier).

B. EPA’s Finding Of Emergency Was Reasonable And Well-
Supported By The Record.

Under the "good cause" exception, the agency must show

potential or threatened harm to the public interest. Under such
circumstances, an agency’s determination is to be upheld if the
Court finds that the agency has "explain[ed] the facts and policy
concerns it relie{d] on and that, given these, a reasonable
person could have made the judgment the agency did." Tennessee
Gas, 969 F.2d at 1145. The record more than amply supports EPA’s
finding -- based on both facts and corroborating views of experts
outside the Agency -- that the interim mixture and derived-fron

rules are "essential to prevent serious harm to human health and

? EPA ultimately filed a petition for rehearing on January
21, 1992, thus staying mandate issuance. Filing such a petition
was not a certainty, however, and in any event, could have been
quickly denied, with mandate issuing seven days thereafter.
Thus, the operative deadline for action was the date the mandate
could have issued (as early as January 21, 1992) not when it
ultimately was issued (Februaxy 23, 1992). . :

3
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the environment and to avoid substantial confusion for the
regulated community." 57 Fed. Reg. at 7631 (J.A. 909).

As discussed above, EPA found that many wastes are still
toxic after they are managed or mixed, often presenting the same
hazard as when the waste was generated. EPA further concluded
that members of the regulated community could mismanage these
dangerous wastes if the interim mixture and derived-from rules
were not promulgated, and that such mismanagement would threaten
human health or the environment. 57 Fed. Reg. at 7629-30 (J.A.
907-8). In addition, 38 state attorneys general offered their
independent, expert views that sudden deregulation of mixture and
derived-from wastes would throw state hazardous waste prograns
into chaos and result in increased dangers tc health and
environment. 57 Fed. Reg. at 7630 (J.A. 908).°

EPA also noted that over 100 enforcement actions involving
improper management of wastes regulated under the mixture and
derived-from rules had recently been concluded or were still
pending. Id. With that amount of mismanagement occurring with

clear rules in place, it was certainly reasonable for EPA to

3 Mobil claims that EPA merely alleged that a lapse in the
mixture and derived-from rules would create "confusion" without
causing harm. Pet. Br. at 46, citing 57 Fed. Reg. 7630 (col.3).
This ¢laim, however, is based on a single statement taken out of
context. EPA explained several times that it was concerned about
the potential for mismanagement of dangerous wastes leading to
endangexrment of human health and the environment. Moreover, thils
Court has recognized that elimination of confusion and the
maintenance of consistent regulations are factors that can .
support use of the good cause exception. Mid-Tex Elec., 822 F.2d4
at 1133; see alsgo AFGE, 655 F.24 at 1157, :
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predict that waste handlers would mismanage mixture and derived-
from wastes if the rules lapsed.*

EPA ﬁlso predicted (and state enforcement officials
concurred) that the disappearance of the federal mixture and
derived-from rules would severely impair federal and state
enforcement efforts. Contrary to Mobil’s assertions (Pet. Br. at
47), these enforcement cases involved more than the assessment of
penalties for violations that occurred in whole or in part before
issuance of the mandate in Shell. Instead, many involved
potential releases to the environment with real potential to
endanger human health, 57 Fed. Reg. at 7630; 92-F—MDIF-50013(A)>
(J.A. 908, 829), which require intervention, See, e.,q., 42
U.8.C. {{ 6928(h), 6973.5

4 contrary to Mobil’s suggestion (Pet. Br. at 44), it was
reasonable to predict that mismanagement of mixture and derived-
from wastes could occur in the 14 months before the interim rules
were due to expire under the sunset provision. Unlike the
negotiation of construction contracts at issue in Tennessee Gas
(cited by Mobil), unsafe disposal can be carried out hours or
days after someone decides ~-~ whether by mistake or design =-- to
dump hazardous waste in a solid waste landfill (or along the
roadside) rather than sending it to a hazardous waste facility.

5 EPA reasonably concluded that it could not rest on the
fact that many states had in place rules similar to the mixture
and derived-from rules at issue here, because they were not in
all instances independent of the vacated federal rules. Vacatur
of the federal rule nmight affect the similar state rule, or lead
to constriction of the scope of the state program. The record
supports EPA’s decision, identifying at least one known case
where a court invalidated a state derived-from rule for just that
reason. 57 Fed. Reg. at 7630; F-92-MDIF-80021( citing i
Partners v. Oklahoma State Dep’t of Health, No. C-91-532 (Dist.
ct. Okla. Jan. 16, 1992)) (J.A. 908, 859). EPA similarly
concluded that it could not rely on the limited tracking system
under the land disposal restrictions of 42 U.S.C. { 6924(m). 57
Ped. Reg. at 7629-30 (J.A. 907-8).
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Similarly, EPA reasonably determined that there would be
factual scenarios in which it could not rely entirely on the
hazardous waste listing=s, even though the listings encompass at
least some mixtures and minimally treated wastes. Because the
listings do not clearly distinguish between regulated and
unregulated mixtures (and residues), EPA believed that relying on
them alone weould not do enough to discourage both accidental and
deliberate misclassifications of mixture and derived-from wastes.
Again, because misclassified wastes would be difficult to track,
remediation could be delayed and made more costly. 57 Fed. Reg.
at 7629 (J.A. 907); Mid-Tex Elec,, 822 F.2d at 1132 (irremediable
consequences support good cause finding).

C.

EPA’s actions here are further supportable under the "good
cause" exception because the mixture and derived-from rules were
promulgated as interim rules with an expiration date. The fact
that the rules at issue are temporary weighs in favor of finding
that the "good cause" exception was properly invoked. Council,
653 F.2d at 582; National Fed’n, 671 F.2d at 612; Mid-Tex Elec.,
822 F.2d at 1132; cf. AFGE, 655 F.2d at 1157 (regulations
justified on an interim basis only). EPA not only consistently
labeled the rules as "interim final," it requested comment on
revisions in a companion notice published in the Federal Register
on the same day, described the rulemaking schedule that it
intended to follow to reconsider the rules, and included a
"sunset provision", or expiration date, for the replacement

rules. 57 Fed. Reg. at 7628 ("Action" heading), 7630, 7633 (J.A.
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906, 908, 911-12); sgee also 57 Fed. Reg. 7636 (requeat for

comment on interim rules).

Nor does the congressional action in the 1992 Act removing
the sunset provision change this result. In its place, Congress
imposed an enforceable deadline for promulgation of revisions to
these interim rules, thus reaffirming =-- and ensuring -- their
interim nature. For all these reasons, "good cause" existed to
allow EPA to promulgate the interim mixture and derived-from

rules without formal notice and opportunity to comment.
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" AGENCY DESIRES

Decisional Criteria/Supermandate

. Broaden uncertainties language (e.g., “infeasible™).
. Apply uncertainties language to cost-effective decisional criterion.

Question -- Should decisional criteria be a requirement or merely to inform?

Judicial Review
. Simple statement that cost/benefit analysis and determination under decisional
criteria is part of whole rulemaking record and agency decision is considered on
basis of whole rulemaking record under current APA 706 (both substantive and

procedural review),

Question -- Should there be any judicial review of decisional criteria?

Risk Assessment

. Remove section in its entirety.

. Fallback is to have a gfoup of risk experts from the agencies scrub this section.
Effective Date

. Grandfather any rule whose notice of proposed rulemaking is published up to 6

months after enactment.
Question -- Should the grandfather period be longer than 180 days?
Affirmative Defenses (Hutchinson Amendment)
. Remove this section in its entirety.

. Fallback is to amend so that it lays forth factors for a court to consider in
deciding whether to impose penalties, not an absolute bar on such penalties.



Defenders of Wildlife e Eavironmental Defease Fund « Environmental Information Center

Eavironmental Working * Friends of the Earth « League of Conservation Voters

National Wildlife Federation « Natural Resources Defense Council « Physicians for Social
-P?mmmumﬂoml Siera Qub « Sierra Club Legal
ense Fund ¢ United States Public Interest Resesrch Group

March 7, 1996
The Honorable Carl Levin
United States Senate
Washington, D.C. 20510
Dear Senator Levin:
The undersigned national eavironmental tions are writing onbe?:flfofommemb;snto
€Xpress Our strong o8 orm
you are evaluatin mwmmmmw eﬂ’ecdvemopposnionnthe
many on this topic that have this While

mnm.uemlm‘ betnkmloimpwwbowus::dadevdopmle&‘youhwefongmz hatd

to protect its citizens

-ﬁomanvmnmental. th, and safety d‘mnl-‘i:wvuwefwthamenewmposalbefme

youcmﬂdﬁnumthevdmyouhnewbdsohudnmm

Wemdcmandyoumchsenchadmgwhedummefmwudm&aeompmhenave '
“regulatory reform” proposal. We believe the proposal before you fails the test h:veapphed

to other proposals: willd:ehﬂlwukcndwpvanmmt’ubﬂhym ?"mm
environmental, health, and safety threats? Since we would not expect you or your

zgm:woposﬂmmmmmwmtwahmwmmt the proposal's
eCcts.

It is our understanding mepmposalyoumevaluann wuﬂdemblishnewreqmmnfa'

dmﬂedmalyscsofmemnndbcwﬁtsof new major rules, such as rules w protect
the environment, health, or safety. The also would establish requirements for
risk assessments for such In addition, the proposal would create new tests that

agencies would have to prove they had passed before new major rules could be issucd. Finally,
memwuwuluthmudwwm%easnnsthaMnmbemwmmplywhhm
new requirements.

Wemmglybelimﬂmﬂmmq:onlhunwmuﬂaws. A central problem is the
creation of highly constraining new "decisional criteria® tests that must be passed before new -
major rules can be issued, combined with broad opportunities for industry to overturn rules in

.mmhsedwcmmmenewmmmwcdmptwedmmnmfom

rovisions will lead to substantial delays in agency decisionmaking and will

' muodwelhas&'agemynhcnmcfl&mmbmpl because they are and

less likely to be challenged by regulated industries. When do not follow this of
least resistance, the demanding requirements of the kill, with agency resource

-consumnts.mlllcadmmanysomdnnesbangovmnedmeom

Most current environmental, health, and safi ws allow agencics o adopt rules that are
eﬁ'ecuvemaddmssmgt}mts.vmhd:ebanczhudle"bdn a requirement that the agency must

a clear lananonfontsdeunonnnd:bowmumemleiswmﬂnmeunhomymmdu
g;hw Cmcntlawsdonotfmagemeswpmcthmbeadopwdmleismeﬂngle'best

.



possible outcome. In contrast, the proposal before you would erect substantial new barriers to
agency decisionmaking.

Under the m%mﬂ. face s of hurdles. First, the ageacy would have
rule had that justify its costs. This testis toshowtheruleisa
clear "winner” judged from a societal - collectively we'll be off with the rule
than without it. A number of alternatives might be able to pass this test in any particolar '
program. But the is not allowed © there, Not only must the show the rule is
a winners; it must show the rule is the best of all possible winners. Andth:%itmm-

) "best” will al be uumawmmw
intheaiﬁa!%d health, and safety protections.

To sustain a rule, an agency must prove that it either will "maximize net benefits” ar be more
“cost-effective” than any other reasonable alternatives that achieve the rule's benefits. The
to prove that a rule is superior 10 all other cutcomes will a heavy burden ca

y Moreover
both of these tests would in operation emp. costs and discount benefits. Factors that are
easily quantified will dominate decisions. Regulated industries can be counted on 0 use these
tests to blizzard with reams of detail on the projected costs of disfavored rules. The
agency will face the more daunting task of countering these cost claims with less quantifiable -

ions of the benefits of mare protective rules. While the agency may possess sufficient
information to show that a proposed rule will clearly provide more benefits at reasonsable costs

than a weaker, industry- ion, under the this will not be The

mdmmwwwwmkmm ective dunlnyodwmcpﬁoumatis
imed to achicve similar benefits. e

While we understand the proposal contains an ion from these decision hurdles, it is so

limited and conditioned as to not provide 3 %mmmm
accountability by displacing the head's that of a less publicly accountable
pmouindxeﬁxecunveOéoeofﬂw i takes pains to assign ic duties in
environment, health, and safety areas to specific agencies with expertise and to visible and
accountable persons who are selected by the President and confirned by the Senate based on an
assessment of their capacity to those particular duties. These arc the individuals who
should exercise judgment on Y an exception is needed o carty out the duties imposed by
Congress. It is Congress that should be the guardian against abuse, not a much less accountable
official in the White House whose expertise n the area has never been examined.

Second, the exception does not allow agencies to consider other factors that they may
now coasider curreat law to explain a rulemaking choice as and in the public =
interest. All considerations must be fit into the rigid mold of cost-effectivencss or maximized net

Fmany.theex:&donisliuﬁtedwd\e'bewﬁujusdfym'm However, proving the rule is
. the most "cost- ecﬁve'opﬁonwilloﬁmbedwh:anﬁbkchaﬂmge.upedmym -
environmental and health areas where uncertainties in quantifying benefits will make it easy o
challenge conclusions that a particular rule is superior to all others.

Faced with broad judicial review of the new decision hurdles, ml:wymwﬂladmthe
ageacy w gather more information in order to sustain rules that vymduﬂopponuon,
Agency heads will then face three negative choices: delay the rule, perhaps for additional years -
and divert resources from other pressing needs to supplement the record to refute industry
claims; concede 1o the industry and adopt & weaker rule that denies the public needed jon;
or go forward without additional efforts to bolster the record and risk more years of delay if a
court then overturns the rule. ‘ ;




an agency's attention. Imposing new jud y reviewable decision hundles on agencies will*
mmmmm@mﬂwwmmmum
positioned to use the new hurdles as weapons against 0 protect the public. The
result will be fewer resources available for ageacies © small business outreach programs
nndnﬂuﬁnmmnﬂuadwﬁemdsd‘mmudpop operations.

Newjudiann miewabhdaddonhudlawﬂlmhaualmnbﬂhy The new hurdles
will be most to those health and enviroamental decisions where precise information is
the hardest to in other words, decisions where accountabllity, , and good
j mneededmherdmmmwndﬁuidmmchfum " But these are
the policy-laden judgments that the courts are least well-suited tw address.

stakc. Instead it will fill court dockets with challenges to rules by firms with the resources to use
the decision hurdles o stop rules that adversely affect their narrow interests. .

We know that ‘bkeﬁauwd&mkp@mwiﬂaﬁeu have
been s long-standing inm;&fdyom have continved to work ddscmb
sec if workable legislation this area. Wemgmeﬁ:luyoumdyourmﬁ

forspcndmghourswldimemhmcfomcommmny dncnsnng "t:guhtu'yufum '
approaches.

Howevez, we belicve the proposal before ulhcwmgmedi:inefa‘ﬂ:edlmnin
govanmundecxsiomahng. hwoulddewmdﬁusumimpame&aum our

envnmment.beamunduf while umuolved;hemof s friction and
decisionmaking wxll%r.cou: and complicated. This wmldluvemddmshu

mdomur.wam.mdhndsmdmged.

mholcindxemh‘spmwcuvemnehyermmmsedrbz‘ government action; it was
caused by the govemment's failure o act when s inthcoxwukesue
not there due to excessive regulation; they are still there becanse impediments to government

action are excessive. The critical need is © aamutoﬂm:hcymx‘ to protect the
public interest. We urge in the srongest possi mmdm not support the proposal before
mumyoﬂmbﬂlﬁmwouldmakeummdﬁwh or agencics to protect us against

abuses to the environment, health, and safety.

Sincerely,






Judi t s r

Excessive litigation was a key winning point in the publlc
debate on S. 343, This point will be lost if we agree to
judicial review of the cost-benefit and risk assessment
requirements and of mandatory single-point decisional criteria.

The regulatory reform bills authorize courts to set aside
rules which fail to comply with the new cost-benefit and risk
assessment requirements and super-mandates. This is a radical
change in the way courts have reviewed agency action.

Currently, courts reviewing agency rules recognize that
judgment calls are for the agency, not the courts. Further, the
court will defer to the agency’s expertise in evaluating costs,
benefits, and other relevant factors. Once the court decides the
alternative selected was within the realm of reasonableness, its
review is over.

Judicial review under regulatory reform will change all of
that. Agency heads will be required to select the one
alternative that is either "the most cost-effective" or the
"greatest net benefits." Either way, there is only one
alternative that meets the test, and a court can set aside a
reasonable rule if it finds it was not that one alternative that
met this test.

Because the agency must select the one alternative that is ’
the cheapest, any alleged error in the cost-benefit analysis that
would change that cost determination is ground for invalidating
the rule.

The many prescriptive, and often unworkable, requirements
for analysis of every "reasonable alternative® in these bills
encourages courts to second-guess agency analyses.

The harmless error requirement provides little comfort. If
any alleged error affected the ultimate conclusion as to which
regulatory alternative was the cheaper, this would be outcome
determinative and therefore pass any prejudicial error or N
materiality test. When the test for agency action is selection
of the most cost-effective alternative, rather than
reasonableness, even a technical error in the cost-benefit
analysis may be outcome-determinative, and thus material.

Decisional criteria that require every major rule to be the
most cost-effective of all available alternatives will bar
agencies from carrying out significant policies, such as assuring
environmental justice, preservation of small business or the
nuclear family, or encouraging diversity.
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February 28, 1996

I. The combination of mandatory decisional oriteria and
judicial review deprive agencies of discretion to weigh factors
other than cost-effectivenass.

Under the proposed decisional coriteria, an agency judgment
to select an alternative other than the "most cost-effectivev
would constitute an abuse of discretion., The decisional criteria
make a finding of greatest cost-effectiveness mandatory; an
agency could not justify its decision on other grounds. Under
current law, an agency can rely on its "best judgment” in
balancing cost, along with other relevant factors. For example,
in Florida Manufacturing Asgn v. Cisneros, 53 F.34 1565, 1580-
1581 (11 cir 1995), the court upheld new wind standards for
mobile homes. The court found it unnecessary to review a
challenge to the agency’s finding the rule would produce a net
economic benefit because the agency had also concluded that the
need to increase safety and prevent devastation to communities in
hurricanes justified the increased cost. Because Congress
instructed HUD to consider safety as well as cost, the agency was
able to rely on "its best judgment in balancing the substantive
issues," and the Court refused to substitute its judgment for the
agency’s. See_also BP Exploration & O, Inc. (93-3310) v, U.S.
E,P,A., 66 F.3A4 784, 799-800 (6th Cir. 1995), where the Court in
construing the Clean Water Act requirements for best available
technology (BAT), sald:

The CWA does not require a precise calculation of BAT
and NSPS costs. ([NRDC v. EPA, 863 F.2d 1420, 1426 (9th
Cir. 1988).) Congress intended that EPA have discretion
“to decide how to account for the consideration
factors, and how much weight to give each factor."

[Weverhauser Co. v, Costle, 590 F.2d4 1011, 1045 (D.C.
cir. 1978).] :

By stark contrast, under the single-point decisional criteria,
the agency would be required to find that the rule selected was
the most cost—-effective or provided the greatest net benefits,
This would be a mandatory finding; the agency could not justify
its decision on other grounds.

Corrosion Proof Fittings v, E.P.A., 947 F.2d 1201, 1215-1230
(5th Cir. 1991), provides a valuable preview of the extent to
which single-point cost decisional criteria both constrain agency
discretion and encourage judicial second-guessing of agency
expertise. There the Toxic Substances Control Act required the
agency to choose the "least burdensome requirements" that would
adequately protect the public from chemical substances causing
unreasonable risk of injury. The Court struck an EPA rule which
would eventually ban all uses of asbestos. In doing so, it ruled
that the "least burdensome" requirement meant that EPA was
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required to show that there was no less burdensome alternative
that would achieve an acceptable level of risk. 947 F.2d at
1216-1217. EPA abused its discretion because it failed to
"consider each regulatory option, beginning with the least
burdensome...” and calculate the costs and benefits of each.
Further, the Court said EPA could not consider nonquantifiable
benefits as a "trump card." EPA could make allowance for
unquantified benefits or costs in deciding which alternative was
the "least burdensome" but could not "improperly [transform]
permissible considerations into determinative factors." 947 F.2d4
at 1219, n. 20. The Court also held that the requirement that
EPA consider the benefits of substances and the availability of
substitutes meant that EPA was required to consider the
comparative toxic costs and benefits of each substitute if any
interested party provided credible evidence "suggesting the
toxicity" of the substitute. 947 F.2d4 at 1221. The Court
clearly engaged in much second-guessing of the agency’s
scientific studies, risk assessments, and economic analyses. 947
-F.2d at 1218-1227. At one point the Court stated:

The EPA is required to support its analysis with
substantial evidence under TSCA. When one figure is
challenged, it cannot back up its position by changing
an unrelated figure to yield the same result. Allowing
such behavior would require us only to focus on the
‘final numbers provided by the agency, and to ignore how
it arrives at that number. Because a conclusion is no
better than the methodology used to reach it, such a
result cannot survive the substantial evidence test.

947 F.2d at 1227.

Corrosjion Proof Fittings not only illustrates the difference
between judicial review of a single-point decisional criteria,
but it also illustrates how a cost-effectiveness standard will
encourage courts to intrude into the underlying bases for the
agency action. The many prescriptive requirements for analysis
of every "reasonable alternative" encourages courts to second-
guess agency analysea.

‘Further, if any alleged error affected the ultimate
conclusion as to which regulatory alternative was the cheaper,
this would be outcome determinative and therefore pass any
prejudicial error or materiality test. When the test for agency
action is selection of the most cost-effective alternative,
rather than reasonableness, even a technical error in the cost-
benefit analysis may be outcome~-determinative, and thus material.

Under most bills, "reasonable alternative" is defined as
every alternative within the statutory authority, including
taking no action.



Under current APA standards, uncertainty in the cost-benefit
analysis or consideration of factors other than cost are not
themselves a basis for reversal. 1Instead, these are simply
factors for the agency to evaluate in reaching a reasonable
result. In IBEW, local 1245 v, Skinner, 913 F.2d 1454, 1459 (9th
Cir 1990), a challenge to a rule requiring drug testing of
pipeline employees, the Court said, "Although we agree with
petitioners that the cost-benefit figures are uncertain, we
nonetheless regard the drug testing program as a reasonable
measure properly geared to safety needs. The legislative history
of this provision supports our view that public safety, and not
cost, shall be the predominate concern." Again, the result would
be different if Congress required selection of the most cost-
effective alternative =-- and certainly the litigation would be
much more extensive.

Agencies must be able to consider other factors, when -
relevant under their statutory authority. This President has,
for example, ordered agencies to consider the effects of their
actions on environmental justice and working families. It is
clearly cheaper to place hazardous waste sites in poor
neighborhoods where land values are less, but couldn’t a
reasonable agency also consider the unfairness to the residents
of bearing all of these adverse societal costs? The Executive
Order recognized that distributional effects and equity are
important factors.? Even the pro-business American Enterprise
Institute recently recognized that agencies "should not be bound
by a strict benefit-cost test" because they may reasonably want
to place greater weight on particular factors, such as
potentially irreversible consequences. Report, p. 7.

These decisional criteria force agencies and reviewing
courts into quantification formulas. It is not always possible
to reduce rulemaking decisions to algebraic equations. In cases
in which the costs of regulation are on the person causing the
harm, and all of the benefits are on those affected, are agencies
to give these egqual weight? Are agencies to assume that those
causing the harm will spread some of the benefits of reduced cost

iThe Executive Order included these in the definition of
costs and benefits. While that helps assure consideration in the
economic analysis, it is also important that the agency head be
able to weigh the significance of these factors in the ultimate
decision -- and not have courts second-guessing agency attempts
to quantify these factors into a “cost-effectiveness" mandate.
The Executive Order avoided those consequences because it is not
judicially enforceable.. .



of regulation to those injured by their conduct?’ Maybe an
agency can stretch cost estimation enough to achieve these
results, but should it have to and should these judgments be
concealed in the cost analysis?

Some proponents claim that 5.343 merely protects the
regulated industry by requiring consideration of cost in a manner
similar to the consideration of environmental factors under the
National Environmental Policy Act. Actually, this bill goes far
beyond NEPA in both limiting agency discretion and providing '
Yhooks" upon which to invalidate agency action. Under NEPA,
courts review only for procedural compliance and must defer to
agencies’ scientific and policy judgments. See c ’

' . 444 U.S5, 223 (1980). As

Neighborhood Council, Inc, v, Karlen
the Supreme Court explained in Strycker’s Bay,

once an agency has made a decision subject to NEPA’s
procedural requirements, the only role for a court is
to insure that the agency has considered the
environmental conseguences; it cannot "interject itself
within the area of discretion of the executive as to
the choice of the action to be taken."

444 U.S. at 227 . (citations omitted). Notably, NEPA does not
require the agency to select the environmentally preferred
alternative nor does it otherwise substantively constrain the
scope of agency decisionmaking, \'4

« 490 U.S. 332, 350 (1989). Furthermore, NEPA
does not regquire the courts to delve 1nto the relative validity
of conflicting methodologies. ommis
Dole, 787 F.2d 186, 197-198 (7th Cir. 1986) A NEPA-type bill
would require agencies to give a "hard look" to the results of
cost-benefit analyses and risk assessments, but would not mandate
a particular decision.

. II. The Act contains many requirements which would make it
very difficult for contested rules to survive judicial review.

Section 625 expressly permits judicial review of
noncompliance with the requirements of subchapters II (cost-
benefit) and III (risk assessment) by providing that “failure to
comply" with those requirements may be considered by the court in

3so Ford Motor Company allegedly concluded it was cheaper to
pay burn victims tort judgments in the few cases where they
recovered than to make a safer gas tank for the Ford Pinto., 1If
the cost of regulation exceeded the "quantifiable" costs to burn
victims, would an agency have to forego requiring safer gas tanks
even if it cost only a few dollars per car?



determining whether the final agency action is arbitrary and
capricious, an abuse of discretion, or unsupported by substantial
evidence. Petitioners will surely argue that failure to comply
with statutory requirements is itself arbitrary and capricious.
See, @.9., Motor Vehicle Manufacturers v, Ruckelshays, 719 F.2d4
1159, 1164 (D.C. Cir. 1983) ("Agency action is arbitrary and
capricious if the agency has failed to meet statutory,
procedural, or constitutional requirements")

Judicial review is particularly problematic because the -
bill’s requirements are so detailed and prescriptive. The nature
of these requirements often lend themselves to argument and
litigation because of uncertainty in application or lack of
adequate definition.

A few examples of reviewable requirements in the July draft.
of S, 343 are:

== interlocutory challenges to the agency’s determination as
to whether the rule is a "major" rule, including whether a
rule should be considered part of a closely related group of
rules for purposes of the major rule cost threshold;

-=- challenges to the adeguacy of the agency’s final cost
benefit analysis, including the adequacy of the agency’s
quantification of its estimate of benefits, its use of
appropriate units of measurement (using comparable
assumptions and time periods), its specification of ranges
of predictions and explanations of margins of error;

-=- challenges alleging that an agency has failed to consider
the costs and benefits of the proposed or final rule on "all
of the affected persons or classes of persons (including
specially affected subgroups)¥;

-- challenges to the agency’s determination of industry-by-
industry effects or its determination that such an industry-
by-industry description is "not practicable";

-= challenges to the agency’s determination that a rule
meets the requirements of section 624(b) or (c¢), including
whether it adopts "the least cost alternative" of any of the
reasonable alternatives;

-=- challenges that the agency did not base each risk )
assessment "only on the best reasonably available scientific
data and scientific understanding"

-=- challenges that the agency did not discuss "“all
relevant information® when conflicts among scientific
data appear; :



=- challenges that an agency used a "policy judgment®
wvhen "relevant and adeguate scientific data and
scientific understanding . . . are available" or
inappropriately combined or compounded multiple "policy
judgments";

-- challenges to an agency certification that the final
agency action is not "likely to gsignificantly reduce:
the human health, safety, and environmental risks to be
addressed®" or that specified factors preclude making
such a finding but that the rule is nevertheless
Justified for reasons "consistent with subchapter III."

III. When an agency must choose the single alternative that
is the most cost-effective, disputes over these requirements will
often be outcome-determinative and thus survive a materiality
test,

Because the agency must choose the least cost alternative, any
of the underlying estimates may be outcome determinative. This
creates great incentive for litigation, invites the courts to
second-guess agency decisionmaking, and provides numerous
opportunities for reversal. And while the bill dictates choice
of the most cost-effective, it fails to acknowledge that the
tools of risk assessment or cost-benefit analysis produce
estimates which are subject to much dispute.

Courts are not well situated to review the underlying basis
of cost-benefit analyses and risk assessments against the
prescriptive standards of the bill.

{Tlhe crowded states of judicial dockets offers a
highly practical reason why judges will not, and
probably should not, devote the considerable time and

- effort needed to review a saveral-thousand-page agency
record, informed by a thorough understanding of the
substance of risk-related regulatory problems, in order
to see whether or not that agency determination was
arbitrary.

Justice Breyer, Breaking the Vicious Circle: Toward Effective
Risk Requlation (Cambridge, Mass.: Harvard University Press
1973), p. 58-59 (describing why courts are not institutionally
suited to resolve risk issues).

4. SBome of the coriteria are simply not reazsocmnable.

For example, [Johnston 634, p. 48] states, "An agency shall
use policy judgments only when relevant and adequate scientific
information, including situation-specific information is not
available." Does this provision mean what it says -- that an
agency can never consider policy in risk assessments -- that it
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must ignore equity? Can an agency siting rule for noxious A
activity protect existing residences? Nuisance law surely does,
but this gtatute repeatedly appears to displace common law,
agency expertise, and equity. Instead, cost-effectiveness and
scientific understanding are apparently always the ultimate test.
This will make it difficult for agencies to promote small
business, the nuclear family, freedom of speech or religion, and
other non-gquantifiable and non-scientific values.

5. Judicial review and decisional criteria should be a
significant policy issue in the congressional debats.

Attached are the Doonesbury cartoons for the week of July
31, 1995. The fifth set neatly illustrates the point made firmly
in the Congressional debate that S. 343 would give regulated
industry plenty of "hooks" on which to sue and overturn
regulations. This is one of the main reasons that S. 343 would
impair food, health, safety, and environmental regulation.

_If the bill’s opponents accede to a bill that requires
agencies to select a single alternative based on cost and permits
judicial review of the requirements of the bill, this key po