
NLWJC - Kagan 

Counsel - Box 027 - Folder 004 

Regulatory Reform-legal & other 
analyses [2] 



TO: 

FROM: 

OMB CONTACT: 

SUBJECT: 

ERECO i IOE OFFICE OF I HE PRES'DEN i 
OFFICE OF MANAGEMENT AND BUDGET 

Washington, D.C. 20503-0001 

3/4196 

LEGISLATIVE REFERRAL MEMORANDUM 

Legislative Liaison fficer - See Distribution below: 

James JUKES ,_ (for) 
Assistant Director Legislative Reference 

M. Jill GIBBONS 95-7593 

~)~ 
LRMN:3637 
FILE NO: 1916 

Total Pagels): __ 

Legislative Assist nt line (for simple responses): 395-3454 
C=US, A=TELE I, P=GOV+EOP, O=OMB, OU1=LRD, S=GIBBONS, G=MARGARET, I=J 
gibbons_m@a1.e .gov 

Small Business Administration Proposed Report RE: S942, Small Business 
Regulatory Fairness Act of 1995 

5: 00 Mtln,Jp..~ 
DEADLINE: .. ___ .. Lf Fi .... M 

March Of,1996 "%-

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before 
advising on its relationship to the program of the President. 

Please advise us if this item will affect direct spending or receipts for purposes of the "Pay-As-You-Go" 
provisions of Title XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: The attached report is in response to a proposed substitute amendment to S. 942. The substitute 
amendment and a section-by-section analysis are attached. A markup of S. 942 may take place the 
week of March 4th. We understand that the attached letter is to be signed by the Administrator of 
the SBA. 
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RESPONSE TO 
LEGISLATIVE REFERRAL MEMORANDUM 

LRM NO: 3637 

FILE NO: 1916 

If your response to this request for views is simple (e.g., concur/no comment). we prefer that you respond bye-mail or 
by faxing us this response sheet. 
If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 
to leave a message with a legislative assistant. 

You may also respond by: 
(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not answer); or 
(2) sending us a memo or letter. 

Please include the LRM number shown above, and the subject shown below. 

TO: M. Jill GIBBONS 395-7593 
Office of Management and Budget 
Fax Number: 395-3109 
Branch-Wide Line (to reach legislative assistant): 395-3454 

FROM: (Date) 

___________________________________ (Name) 

_________________________________ (Agency) 

___________________________________ (Telephone) 

SUBJECT: Small Business Administration Proposed Report RE: S942, Small Business 
Regulatory Fairness Act of 1995 

The following is the response of our agency to your request for views on the above-captioned subject: 

_____ Concur 

_____ No Objection 

_____ No Comment 

_____ See proposed edits on pages ______ __ 

__ Other: ______________________ _ 

_____ FAX RETURN of __ pages, attached to this response sheet 
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The Administration commends the Committee for its work in 
~eeking ~o fashion legisLation designed to implement 
recommendations of the 1995 White House Conference on Small 
Business. It shares the Committee's strong interest in reforming 
small business regulation and paperwork requiremenr.e. Indeed, 
members of the Administration are working diligently to implement 
the recommendations in an appropriate manner. We look fo~ara to 
working with the Committee in a constructive way to further this 
objective throughout the federal government, 

In 1994, SBA and OTRA cosponsored an unpreoedented 
interagency Small Business Forum on Regulatory Reform involving 
l50 small hm:liness ~eprelilentatives and 80 federal governmellt 
employees. The Forum produced a detailed lise of findings and 
recommendations, many of which have Already been .i.mplementea by 
the participating agencies. As part of a more recent, 
government-wide review of regulation .. , BBA has streamlined alL of 
its regulations, reducing them in length by 50 percent and 
writing them in A more understandable, "plain Engl.ish" format . 

.... s.q&41. 
ThE! u.t"C\ft subst1tuteV seeks to .build on this effort and the 

work of the Conference. For example, section 202 would codify 
recent initiatives of EPA and OSHA to allow the waiver of 
penalties for first-time violators. Title IV would establish 
judicial review of Regulatory Flexibility Act analyses, a change 

,that, if properly drafted, the administration has already 
inaicated it would strongly support. 

Detailed below, section by section, are more specific 
comments reqarding the draft subs~;tute. Some agenoies may have 
other concerns not expressed here. 

Seo. 102. Compliance. Government agencies need to provide 
understandahl@ guides to assist small businesses in complyil~ 
with rules which have been the subject of a regulatory 
"exibl11ty analyeis. Many agencie. Already prov.i.de such 
materials, including DOT, the IRS, and EPA. SBA has been workingo 

with agenoies to m~ke such materials 8A$ler to unaerstana and 
easier for small business owners to access. The IRS has recently 
publimhed Q new small busilles~ guide. EPA has committed to 
publish plain English fact sheets and guides simultaneously with 
every new regulatiou. 

Howev~., it is not clear that this is a proper subject for 
codification because there is no practicable way to enforce it 
that would noc ~e counterproductive. The Administration strongly 
opposes the limitation of penalties and judicial review 
prOVisions of subsection (b) ("limitation on penalties"). The 

1 
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nonexistence or content of a guide should not be a barriAT to the 
impositiurl of a penalty if othe:rwise warranted or a defense to an 
enforcement action. The requirement that such guidAA be eubjeot 
Lu judicial review could unnecessarily hamper legitimate 
compliance assistance actions. This is partioularly true in 
light of the difficulty in defining the standard that courts 
should use in evaluating the adequacy of a particular guide. 
Creating a rush of potential litigation over the adequacy of a 
guide would be counterproductive to the goal of increasing the 
cooperative nature of compliance assistance. 

S.c. 103. Small !Dtity Rulings. Through electronic 
technology such as SJa On~Line and the U.S. Businellls Advisor, 
there are a number of mechanisms for efficiently providing 
apprn~y.iate information to small busineee~~. Clearly, agencies 
should strive to provide a "cooperative/consulting regulatory 
environment". At the direction uf the preSident, BBA is working 
with EPA, OSHA, and other agencies that regulate small businesses 
to provide more complian<..:~ assistance and a consul tati ve 
regulatory environment. By replacing common sense and cooperation 
with even more .r;·t:gulat1ng I this section could be 
counterproductive to that effort. 

Bmall business owners need better access to information 
about rules affecting them and how to comply with toem. By 
appearing to mandate that the standards governing IRS issuanoe of 
private letter rulings apply to all inquiries, this section would 
create a formal atmosphere in which the Rmall bU8iness owner 
might need a lawyer and the agency might need enforcement staff 
and attorneys to ~articipate in thA pro~.s8. The effect on both 
agency and small business resources could be significant, 

Other problems also exist. The section appears to require a 
ruling for all inqlli.ries. The IRS 1"OUC8 rulings only in limited 
cases. Indeed, there are often legitimate reasons why it is not 
in the hflAt. interellte of the governme%1t or Lhe emall business 
community for a private ruling to be given on a particular set of 
facts. A "eries of individual rull.llg8 may not be the best way to 
determine consistent policy. Also, the terms "status for tax 
purposeo" IUld "tax effecLIII of their aots or transactions", as 
used by the IRS, are more narrowly defined than the broader term 
Ilgtatu15 with respl;;lct to such statutes and as to the effects of 
their actions ll stated in the draft section. ia 26 C.F.R. 
C01.201. P.L'oper definition is particularly important here, dnoe 
the rulings could potentially be raised as a defense in An 
ell!v,'cement action. 

seo. 101. Serv10 •• of Small Bu.toe •• Development C~ter •• 
Although we are proud of the services provided hy SBDC&, it is 
important that their responsibilities not be expanded without a 
corresponding effort to expand their resnl1rCQS at a time of 
budget const~aint. We note that the 1996 conference report to 

2 
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the Commerce, ,Justice, State and Related Agencies AppropriationA 
bill provides tQ SHOeS $4.~ million less than they received in 
fiscal year 1995. 

sec. 201. Small Business and Agriculture BnEoraemeAt 
ombudsman. It is understandable that the Committee would like 
the federal government to provide a regu]~tory watchdog for emall 
business. But, the Administration believes that creating 
additional bureaucratic overhead wnuld be the wrong way to 
resolve such concerns. An outside monitor of agency efforts also 
might undermine agency responAibilitiea to protect the publi~ and 
interfere with the many delicate negotiations and compromises 
that take place in thA "r.'e!JU1atory and adminietrati ve PL'uceSS. we 
also note that the bill contemplates a broader role for SBA, but 
again does not ~ddr.ss the question of additional resources. 

It". should be kept in mind that BBA hC:t.& worke~ with other 
agencies to establish agency-specific ombudsman offices with 
substantive expertise in that a~~ncy's regulatory and enforcement 
practices. In fact. the IRS has created such an office in 
responDe to recomrnend£~ione arising out of the interagency forum 
on small business issues, and EPA has had an ombudsman office for 
some time. Thlld Ilgenc:y-by-agency approach is working 
increasingly well, with much less of a strain on scarce budgA~ 
;z,-esou,t'(.;es . 

Sec. a02. Rights of Small Int1t1es iD Enforoement Action •• 
We understand the Committee's desire to codify ~ecent 
administrative actions that waive civil penalties when first-time 
violations of rules are discovered thTOUgh partioipation in a 
compliance assistance or audit program. SBA has worked closely 
with other agencies to develop administrative prActices that 
encourage compliance through forgiveness of good faith violations 
of rules. 

EPA and ORHA have taken administrative actlun similar to the 
draft section, and on March 16 of last year the President issued 
a Memorandum to all agencies requiring tllQ~ panalt1es be waived 
under certain circumstances. That Presidential Memorandum grants 
grA,'Ilter dililcretion to the agencies Lhan the draft section, and it 
provides an exception to waiver when a "significant threat- to 
health, liIafety or the envil:c.JUlllant is present. (The draft section 
requires that the threat also be II imminent" . ) 

Title lIZ. Equal Ago ... to Justice Act. This section wt'l1l1d 
make 5ever«1 changes in the Equal Access to Justice Act 
provisions -relating to the recovery from the governmen~ of e08tlil 
and tees in civil actions. Some preliminaryconcerne come to 
mind_ 

In the proposed new subparagraph (1) tn the Equal Juctice 
Act (p. 8, line 11-15), the draft section limits an agency's 

3 
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"substantially justified" defense to the payment of attorneys' 
fees. The guvarnment would be required to demonstrate that the 
"cost to the small entity of complying with such pORition [of the 
United States] is not excessive when compared to the cost of any 
final settlement or award and such position is ~on.istent with 
United States policy." The section appears to allow small 
entities to receive attorney's fees if f!nal settlement is leas 
than any previous demand for penalties. It creates a disincentive 
for settlement and for agencies tn negotiate the amount of 
penalties. In addition, the section appears to also apply if the 
final settlement Or award is 1 •• s than the cost of the 4~tions 
required to be taken by the small entity to cure the violation 
underlying a penalt.y. In that event, the section lippears to focus 
only on the DcostD of compliance, it would not take into account 
any benefits, quantifiable or otherwise. 

Title IV. Regulatory Pl~ibillty ACt. '£he Clinton 
Administration strongly supports adding a properly drafted ri~ht 
of judicial review to the R~gulatory ~lexiDi1ity Act. Although 
we supported the judiCial review language in HR926, we have 
significant concern~ iibout the .pecific language in Title IV of 
this draft substitute. The followin~ detailed comments refer ~n 
the Reg\11ato,,'y Flexibllity Act sectl.on that would ,be amended by 
Title IV. Because of the length of the analysis, the page and 
line u! the draft bill is given for ease of reference. 

Regulato~ Flexibility Analyses 

sec. SOJ{a) (p. ~, 11GBS 15-17). This amendment seeks to 
bring under the coverage of the Re~l'atory Flexibility Act IRS 
rules and interpretive rulemakings. The Administration strongly 
opposes this provision as unwise and unnece££lary. In additiou, 
the term Knotice of interpretive rulemakings of general 
applicability" could l nadvertently (and inappropriately) 
encompass an agency's interpretive guidances. 

Sec. 604(a) (p. 10, liDe, 11-14). The Administration 
strongly opposes thio new provision ~nder section 604. This 
language would require an agency to select the one regulatory 
alternative thwt "minimizes Lbe significant economic impact on 
small entities", notwithstanding competing policy and other 
considerations. Minim~~ing economic impacts may have nothing to 
do with achieving a cost-effective rule, maximizinq net benefi~A 
to 8ociety, or d~veloping a rule where benefits justify the 
costs. This supermandate requires only that costs be con8i~@red 
by the agell!;.:),, wiCh no consideration of the benefits of a rule. 

MoreoVer, it is not clear how this supermandate would be 
reconciled with the decisional criteria applicahle to major rules 
l1kely to be included in other regulatory reform bills. Questions 
as to which prOVision controls will only ]~ad to confusion ana 
ehe potential for burdensome litigation. 
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800. 604(b) (p. 10. linea 15-15). In general, there is no 
reason to amend this section. More specifically, the 
Adminietratiou opposes this amendment. SUlI\Il\aries of final 
regulatory flexibility analysis need not be providAd in the 
FederQl Register. The proposed section a180 would create 
uncertainty by deleting the delcription in the preaent ueotion of 
when the analysis must be published. At the very least, the term 
"at the time of publication of the fina' rule" .hould be 
retained. 

Sec. 605(b) (p. 12, 11~.8 10-18). The proposed amendment 
would require an agency to give the "factual and legal re~BOnS" 
for its certification that a rule does not have a significant 
economic impact on a Aubstantial number of IImall eutities. olt 
may be very difficult to state "legal reasons" for such a 
certification. The present ocction's lan9~~ge, which simply 
states "reasons", should be retained. 

·Also, at line l7, the term "or at the time of publication of 
the final rule" should be iu~erted after "for the :rule." This 
language is in present section GOS(h), and it is crucial. For 
.~mple, without it CilU agency making Ii certification for Ii final 
rule would not be required to publish it (and a statement of i~s 
rellson.) in th~ Federal Register. Finally, the requirement that 
the agency provides its certification and statement to the Chief 
Coun5el !vr Advocacy is unnecessary. The Chief Counsel already 
reviews the Federal Register, where the certifi~~tion and 
$L~tement are published. 

~cU.a1al Ilevhw 

Sea. 611 (a) (1) (p. 10, line. 20-23). The draft hill allows 
entities that are Dadversely affacted or aggrieved" to b:dng an 
action for review. The Administration strongly recommends that 
the word "aqgrieved ll Rhould be stricken ae overly b"'oad, 
imprecise, and an invitation to unproductive litigation. 

As drafted, this section would allow judicial review of Reg 
Flex proviR1ons fOr which judicial review is inappropriate. 
Judicial review should not extend to: 

• an agency determination that quantification of the effects 
of a rule i~ not practicable or reliable under section 607, 

• an agency he4Q'8 !1nd1ng under section 608(a) that the 
rule is being promulgated in respOnse to an emergencYJ 

• an agency's determination to use the techniquAA in section 
GO~ (1)-(5) to enable small entities to participate in the 
rulemaking process. 

5 
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• an agency's certification under section 605 (b) thllt, a 
propoe~d rule is not likely to have a significant economic impact 
on a substantial number of small entities . 

• an agency's periodic review of agency rulAs under eeotion 
610. 

In order to ensure that these sections are not subject to 
review, the last part of the section beginning with "th!., 
chapter" should be stricken and replaced with "section 604, and 
section 60S (b) to the extent such aeotion applies to a !lnal 
rule. n This change would properly limit judicial review to an 
agency's compliance with the requirement. applicQble to final 
regulatory flexibility analyses or a certification that a final 
analysis is nnt: required. It is consistent generally with the 
regulatory flexibility act provision in "The Small Business 
Growth anI'! Administrative Accountability Act of 1996" under 
consideration in the House. 

Sec. 611(a) (4) (8) (p.ll, lines 18-20). The Administration 
strongly opposes this provision. lo'ailure of an agency to conduct 
a regulatory flexibility analysis should not prohibit enforcemAnt 
of health, safety, Qud environmental laws. The oourt should be 
given discretion to stay the rule until corrective action is 
taken, 

Otber 

Sec. 609 (pp. 12-14). This proposed rev~s~on of section 609 
would require agencies to convene panel~ to review "mQterials" 
relating to initial and final regulatory flexibility analyses. 
These panels would include repre~entativee from the BBA Office of 

,Advocacy, OMB, and small entities. The agency would consult with 
these panels before issuing proposed and final rules. For 
proposed rules, panels are consulted only on issues relating to 
the procedures stat~d in section G03 (b) (3), (4) and (5). The 
draft contains a drafting error in the provieions relating to 
final rules. It refers on p. 14, line~ 5 and 8-9, to subsection 
604(a), paragraphs (3), (4) and (5); subsection 604 (a) contains 
only suhparagraphs (1), (2) aDd (3). In addition, the draft 
itself has two paragraphs (2) onp. 14. 

This proviSion raises several concerns. In giving one group 
of stakeholders special ,t"ights to review NPRMs prior to 
publication, it oonflicts with the letter and spirit of FACA. It 
also 10 iDcon.ietell~ with the Administration's desire that 
agencies engage all stakeholders in properly balanced reau1atory 
negotiations. The statutory regulatory review process Ihould 
provide the views from all pertinent perspectivea and 
stakehol!.lers. Small business interests should be included in the 
regulatory development process from the beginning, without 
OCJRlpromis1ng these principles. In addition, permitting judicial 

6 
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~eview of the adequacy and, potentially, the Aubstance of such 
~ev!ew8 wyuld invite needless litigation and undue formality in 
the review process. 

There are less serious iseuAs. The provision8 in e~ct1on 
603 (b) (3), (4) and (S) only identify the nature of the affected 
entities and the related regulatory burdens. They do not relate 
to the more important issues that make up the heart of good 
regulatory flexibility analyseSI (1) the .igu!ficant regulatory 
alternatives that achieve the same regulatory goals, and (2) the 
costs and benefi~9 of these alternative .pproaches. Without this 
information, these panels would be ill-equipped to influence the 
regulatory proce8s. 

In light of the d.afL!ng error noted above, it is unclear 
what portions of the final regulatory flexibility analYAis would 
be subjeot to review. We note that subparagraph (3) of section 

'604(a) deals with signifioant regulatory alternative •. 

Finally, the panels would not be provided with copies of the 
draft p,c'oposed or Unal rules. Significant input cannot be 
obtained without access to those aocumAnts (inoluding rule 
pn:ambleS). Of course, the Congress will need to acidress the 
budgetary consequences of adding this resouroe burden on the 
Office of Ad~ocacy and OMB. 

7 
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Amendment in the Narure of " Substitute to ~, 942 
Orrhd b)" Mr. Bond 

Strike all after the enacting clause and insert the following: 

SEC. 1. SHORT TITLE. 

This Act may be cited as the ;;Small Buslnc.,:s RCiu!atory Enf(\rcemenl fairness 

Act or 1996". 

SEC. 1. PURPOSES. 

The purposes of this act are .. • 
• ( l) to implement the recommendations of the 1995 White House Conrcrenc:~ 

on Small Business regardinG the development and c:rlfnrcem~nt of Federal 

regulations; i 

(2) to provide for judicial review of the Regulatory flexibility Aet~ 

(3) to c:ru.:uuru.gc: the effccti'Vo pllrticip"tion or small business in the FtdertrHI 

re;watory proceS5~ 
(4) to $impUf'y the llnguage of Federal regulations affecting smal1 bu.~ines5: 

(5) to develop comprehensive sources or iJ\rl~rJllation on rc~ulatory Gl\O . . ','. . .. 
reponing requirements for smalt business: 

(6) to create a more cooperative regulatory environment amonG agencies a"d 

small business that is less punlUve anO more soh,Jtton-oritnted~ am! 

(7) to make federal regulalors more accountable for their enforcement 

actions by providing small entities with a Jrteaningful oppo~ullity {or redress of 

excessive enforcement activities, 

TITLE I--RECULATORY COMPLIANCE 

SIMPLIFICATION 

SEC. 101. DEFINITIONS. 
For purposes of this ACt .. 

~:oth"'aty I •• 19116 

Ial 006 
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(t, the terms "rul." and "small entity~' have same meaning u in 5ettion 60 I 

2 or tillt ,. UnIted SlaL(» Ccx1c; aud 

3 (2) the tcnn "asency" has the "me meaning as in section 5S I of title 5. 

4 United States Code. 

S :iEe. 102. COMPLlANCIl: GUIDES. 

ft (a) COMPLIANCE GUIDE.-- BcRinning 60 days after the enactment "f t.,is; sectinn. 

7 each aiency shall publish one or more guid~; or instructions for compllilncc wiLh rules 

8 or groups of related rules. for which the agency ttas rre~ared a rClulalOI')' flexibility 

9 araalyais under section 604 nr title 5. United St,ates Code. describing the requirements 

10 o( the rule. and cxplalnins the actions that an aff~ted small entity is required \0 take 

11 to comply wilh the Nt~. Such iuic!cs insLNotions shall be written in a manner likely 

12 to he utldc~t·)Oci by mficotecl small entities. A~e,neit!" rnay prepare separate guidc.1I or 

13 Iry:nru~tions for groups or ~lasses or similarly affected small entities ror distribution 

14 through meallS demonstrated to reach small entities. such as the Small Dusincu 

'5 C!mbuci¥man 8l lbe environmental I'rolCction Agency or small business development 

16 ~ters established under the Small Business Act,. 

I? .,; (b) LIMITATIOllfoN P£NALTIES.-· 

I H ( 1) Subject to parasraph (2), jn any civil or administrativo "liun 'saln .. ' a 

19 small entity for v~olation of a rule subject to this !lettion. agencies shall ww,,~ 

20 eiyil penalties In e)(cess of the economic benefit to the small enlity of non-

2l compliMce with the rule (or any violatIons occurring prillT tu the .,ublicmion et' A 

12 suide or instnlCtions for the rule covering such small entity that reasonably mctts 

23 the re<l1dremuu of subsection (8). 

2 ~ (21 This subsection shall take effect 60 days after enactment for I'1nlil rules 

25 published after that date and ~ yearll after the date of enaClmcnt with respect to 

26 any tlnal NIcs in effect as of the date of enactment; and any final rules published 

27 prior tCllhe date 60 da.ys after the date oC the enactment. 

28 (3) Al"ly ~Lition for j\&ciicial review Qf,",h~thep II. J'!uhlished ~idc or 

""'_ 1& •• '16 
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instruction meetR the requirement! of subsection (a) shall c.On'lm~ncc \\ithin one 

year of publication. No defense to o.n ugeney enforcement ~c:tion hased on 11 claim 

that a p,ublishcd SUi de or instruetitln does not meet the requirements nf S\Jbsection 

(II~ may be raised after lhe da~c one yc:ar ancr publication. 

SEC. lOl, SMA.LL ENTITY RULINGS. 

(I) GENERAI..·.Whenevcr appropriate in the IOTerest of administcring statutc~ and 

regulations within the juri!diCtion of an ~ientY. it shall be [he practice of the agency 

to answer inqulri~s of small cntitic:~ ali [0 their status with respect to !Ouch ISla~ut\,;~ lUlU 

regulations and as to the effects of their action~. Such rulings shall interp~et and apply 

the statUtes and resulatlons within the jur!$diction nf.the aeency to a specific set nf 

facts ~"5upi)}itd by the small entity. 

(b) PRO<iIV-M ••• Eaeh agency ~lull em.hlis~ a progrum for i~!iuin~ rulings in 

response to such inquiries no later than 1 year nfu:r enactment of this section. Ulilizini . ' 

existing"f:'unctions of the agency lO the e~nt practicable. such as the l'taelice descri~ed 
at 26 C.F.It.. section 601.201. 

(e) GUIDELINES.- Each a~ney shllll publish gui,l-:lines tstabllshing threshold 

requfr~cntS to' obta.irl' a ruling under this section, .. "',' 
SEC. 104. SERVICES OF SMALL BUSINESS DEVELOPMENT CltNTERS. 

Section 2l(c)(3) of the Small Business Act (1 S U.S.C. 648(c)(3» ill amended·

, '(1) in subparagraph (0). by striking "and" at the cnd: 

(:) In subparagraph (P;. by striking lhe period at the end and insetting Q 

semicolon; and 

, (3) by inserting after subparagraph (P) the fonowing new subparacraphs: ". , . 
"(Q) providing assistance to small business conccr.'lS recarding regulli~ur)' 

requiremenr!ll. includini providing training with respect to cost-effective regulatory 

compliance; 
"', 

"CR) develapins informational publications. esrablishinl rC~OU1'Ce eenters of 

reference nlaterial,. and distributing compliance guides l)ublished under section t 02(11) 

1 

~008 
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19 

20 

21 

22 
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24 

25 
26 
27, 

or the Small ~u.~iness R.esuJntory Faim=ss Act of 1996 to ~n\an husiness concem~~ 

"(S,) developing a program to pwvlde contldentiClI uT\sile asscs~menl" and 

reeommendations rc~rcIin, regulatory compliance to stnal! busu,c!;s concerns nnd 

assistins small business concerns in analY2ing the businc!;s development issues 

usociaLed with rcgulat~ry implementation and C:Clml'lia~cc: measures: and 

"m developing n pmgram 10 function as a comprehensive source lor online 

computer access to infonnation government 'financial and contracting programs. 

resu1ations, reporting requirements and coml'l~ance 3~sistance fm small business .... 

TITLE II·-REGULATORY ENFORCEMENT REFORMS 
, . 

SEC. lOJ. SMAt.1. RUSTNESS AND AGRl~(1LTURE ENFORCEMENT 

OMBUDSMAN. , ,t 
The Small Business Act (15 U.S.C. 631 ct seq.) is amended-

(l) b~ redcsisnating s~ction 30 IS secrion 31: and - . 
(2) by instrtina after section 29 the following new seCtion: , ' , 

"SEC. 30. OVERSIGHT OF REGULATORV ENFORCEMF.NT. 
. . 

"Ca) OEFIt-!'1·\ONS.-For p\lrP~es o~ Ihis section. Lhw term·· 
. " .. ' ."" '. " o· i ' .......... ,... .' . 

"(1) "Board" means a Rcifonai'S'm'an Business Regulator..' Faimes~ Board . :' 
established under subsection (c); and 

"(~) ,cOmb~an" m~lS.tL~ t.he, ~ll~aJl Bllsincs!I an'd Agriculture EnForcement 

Ombudsman desi'anaced under sll~tinn (b), 

"(b) SBA ENFORCEM£NTOMBUDSMAN.-

"(1) Not later than 180 days after the datt of enaClrl1Cllt of this section, the 

Administration shall designate a Small Busbess and Agriculture Enforcement 

Ombudsman utilizing existing pe~onnel to the extent practic.able. ()ther agencies 

shalt assist the Ombudsman and take actions as necessary to ensure complhsnce 

with tile reCl~rements of thi~ !;ection .• 

"(2) The Ombudsman shall·· 

Ir.~ 14.1~ SUL~ITU42 

~009 
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16 

17 

.. 

(Al work ""'ith eae" 19ency with regulatory RUthOfiL), CI"er small 

business to ensure 11m lmatll bl\ .. ine~5 conccms su~iect to lUI audiL on-site 

inspection, compliance L"isistancc effort. or otlu:r enforcc~mt activity by 

aacncy personnel arc provided with a cnnfidentlal means tn c.omment on and 

raL~ lhc: performance ohuch personncl: 

"(8) establish means \0 solicit anti receive 'COmn'lel1IS from small 

business con~ regarding the enforcement activities of agency personnel 

and II!-aintain such eommcl1u Oil a confidc:ntiol basis, in~lu.cUn8 via tnll-free 

telephone number and computer acce~~: and , 
"(q based on comments received from small businc$S concerns and the 

Boarlis, annuaH~' re~ol1 to Congrc.~s and alit:l!lcU 4gcnc,i~~ conccmin~ \.he 

entorcemcnt activities of i1&en~ peTSdnncl int;ludlng a rating of the 

cC5ponsiveness to small busineslI of the various regional and program officc!i 

of each agenc), and the degree to which regulated small bWlinc=" con"rftS 

are treawd III ctlS.tnm~rs of the a.:ency: I1J\d 

"(0) «lordinate md annualh' report on the activilies, findings and 

recommendations of tbe Boards to the J\dministratiCln and to t)le headS of 
.~. : . . ... 

18 atTcGtcd A8Nl~iel. 

19 "(c) RtGIONAL. SMA1.1.. BUSIN!=.SS REOULATOR.V FAIRNESS BOt\R.DS.~· 

20 "( 1) Not tater than 180 da.ys after \he date of enacuncnt of this section. thc 

2 \ Admlnis1nlion sbalt csubli!lh Cl Smo.ll Business Regula.tory Fairness Board in each 

22 re&ional office of the Small Business Administration. 

23 "(2) Each Board established under paragraph (l) 511all--

24 -(A) meet at least annwdly to advise the Ombudsman on mllltm of 

25 concern to small businesses relating to the entbr~ement activities of &aencics; 

26 ·'(B) repon to the Ombudsman on instances of excessi"e enforcement 

27 actions of agencies against small nusiness conc~ms ill¢tudins any flndings or 

28 recummcndatinn!\ of the Beard as to aacncy cnfortcment policy or practice: 

FlhNaT)' I~. 1996 5 

~OlO 
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18 

19 
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21 
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23 
24 
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26 
27 

2& 

...... 

and 

"(e) !,riuT to publicalion, pr(wide comment on the 3""1.Ial report of the 

Ombudsman prepared under subsection (b}. 

"(3) Each Board sball consi!\t of fh'c member.; uppc.intcd hy the 

AdministrAtion. a1\cr consUlt'rlli whh the chair anu r.itlkill!;; rninoritv Il'cmher (1( 

the Smull Bwinc.u Committees of the House and $cnalot. 

"( 4) Members of the Board shall Ie-rve for t.:rm!l of three years or tcss. 

"(5) The Administration shall select'8 chair from among the members of the 

BoaTd who shall 5ct"VC for not morc lhan 2 vcars IlS chait. • • 

'~(6) A majority of the members of'lhe Board shall constitute a quorum ror 

tb.c conduct ofbuslncss. but a 'cuer number may hold hearings. 

"Cd) POWF.Rl\ OF THF. ROAR-DS. ., 
. . 

"(1) The Board may, lor the purpose of carrying out the prOVisions of this . . 
section, hold such bearingg. ~it ~nd act at such timc.~ and places. take ~uc:.h 

testimony. and receive such evidence u the Rnard determines to he a{1rraJ'riatc. 

"(2) Section 1821 of title 28. United States Code, shall ilPP 1)' to wimesscs 
requested to appear at any hearing of the Board . 

"(3) Upol'l the request of the: Chairpencm. the BOArd mil)' secure directly 

from the head of any Federal dcpanment or agency such infonnatiM as the Board 

considers necessary to cany out this section. other thaD nny matmol dlScribcd iJ:l 

,cotion S$2(b) of ride S, Uniu:d Slates Code .. . 
"(4) The Board may use the United States mails in the same manner and 

under the same conditions as other departmentS and agencies of the Federal 

Government. 
14(5) The Board may accept of donations of services necessary to conduct its 

business. 
"(6) Members of the Board shall ~\'\'C 'without c:oropensalion. provided that. 

nlembers of the Board ~hlll\ he ftllnwed travel expenses. ineludlni per diem in lieu 

6 

~Oll 

• i 
i 

. , 
; 
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10 
, 1 

12 

13 

14 

15 

16 

17 
18 

19 

20 
21 
,., -., 

24 

25 
26 

17 

of suhsis;tence. at rates authorized for employee5 of aeCl'lties under sub~haplc:r 1 of 

Chapltl' S7 ofritlc S. United Statcs Code:. wtlile uwuy from their hnmcs or rcp.ular 

place~ of bmiiness in the J'lerfonnancc of lIerviccs fnr the Board.". 

SEC. 202. RIGHTS OF SMALL ENTitlES IN ENfORCEMENT ACTIONS. 

(Il) ~4bjett to subsection fb). In any civil or adnllnislrdtivl: action l\~ir.n a smtlll 

entity for, violations of a rule subject to this sec:tiot'. covered agendes shall waive civil 

penalties for the first violation of 11 statutory Of regulatory rt!quircmenl by a ~n'1I11 

enlity. provided that the violation is corrected within a reasonable correction period. 

lind the violation is di&<:Qvered by the small enlity through participation in a • 
complian~e assistance or audit program suppOrted by a state, Of a compliance audit , 
resulting in disclosure of the violation to the cnvered l1g~nc.y or a stale 4icncy with 

enforcement autho~lty ewer me violation, 
i 

(b) This section'shall not apply where·· 

,0) the small entity has been subject to multiple enforcement actio., h~' the 

asc~y 'lD the past five yem~ 
. (2) the violation involves criminal conduct; ,', 

" ' .", (~) 'the violation posC5'an imminent and substantial endangermenl. or causc!; 
. . .' 

serious actual ~ to pubU" health. saf'cty nr the cnvironm Itnt, 

, «(:) For pi.lrposC$ ot this so;tion. the term "c:ov(!red agency" means the 
" , 

Environmental Protection Aceney and the Oecupational Safety and Health 

Administration. 

TIT~E,:~I--EQUAL ACCESS TO ruSTICE ACT 

AMENDMENTS 
. ..',: .. ,- ;, 

SEC. 301. ADMINISTRATIVE PROCEEDINGS. 

:Section 504(b)0) of'title S. United States Code. is amended -

(I) by stflk\na "S75" in subpo.mgmph (A) and inserting "S12S"~ . 
(2) by litrikilli ' .. or (il)" In subparagraph (B) and inserting ;., (ii)"; 

7 

• ! 

· · I 
I 

I 
I , 
I 

, , 
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10 
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t2 

13 
14 

IS 

16 

\7 

18 

19 

20 
21 

22 
23 
24 

25 
2.6 
27 

28 

. 
(3) Illhe end of subparagrapb (B). by striking h:" and i~"l.$enin~ th~ 

, 
followin8: ... or Cm) a small cmlily as defined in sect inn ItO l :": 

(4) by strikinl ..:~ and" In subparagraph (D) and inserting ":" 

(5) by addins at the end lbe following new ~ubparagraphs: 

"(F) "prcvlliJinl patty'· in~ludQ a sm&lI entity th~t hnr. l'Qi~ed a J;ucceltllful 

deren~c te' a claim in an advenal')' adjudication brought hy 8n agency, and a smoll 

entity that is a party to all advetSatY adjudication hrought by an a,eney in whic:h 

the cast to the small entity of a final settlement or aWI1n1 i, le!">s than the co~t (" 

the 'u."all entity of complytng with a po~i\ion of the agency. including any 

demand for sealement sought by the agency, and . 
"(G) in an adversary adjudication brought by an agency again!\t a small 

entit}' a position of the 8l!cnc:y shall not b~ "substantially justifled" unles! the 

alene), demonstrates that the C(l.~t to the small entity of complying \\Ihh such 

position is not ex~euive when compared to the cost or' any flnal settlement or 

award and such position is tnn!Ci~t~nT with agency policy.n. 

SEC. 302. JUDICIAL PROCEEDINCS. 
St:Ctiun 2412 of title 28, Uni~ed Sta~s Code. is amendc~ iit paragraph (d)(2)·· 

(1) by striking "S7S",n $ubpa~Faph (A) and insertina "SI:2~·': 

(2) by !ltrikin, ", or (ii)" in subparagraph (B) and inserting I', (ii)"; 

(3) at the.end of subparagraph (8), by striking '";", and inserting the 
'. . 

following: n, or (iii) a .mall endty u.ClcftnCd in liCction 601j"; 

(4) by slrikini "; and" in subparagraph (G) and imcrting .';" 

(5) In subparasraph (H>=-

(\) alter ''''prevalllna pa.tty":' by inserting "'includes a small entit)' thll\ 

has raised a successful ciefcnse to a claim in a civil action brought by the 

Unitcci Su.'cs. a small entity that is a party to a civil action brought by the 
Unite<l States in which the cost to the small entlty of annat settlemertl UI' 

award is Icss than the cost tQ the small entitY of complying witl1 a pollition 

. I'chnllry 14. IQQ(. 8 suernn.Ml 
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of the UniLed Stales. including any dC!'nand rC'f seillement Aought b}1 the 

United Statcs.ilnd": and 

(li) anhe end of the subparagraph. by litriking "," and insertina ": and": 

anc1 

(6) by adding at the end the (ollov.1n" n\;w !l'ubpl1ruyrtlph: 

"(1) in a civil action brOuiht by Ihe United States asain~t a small 

entity. a posltioJl of lhe United Slates shall not be ··substantlaJly ju!\oficd" 

unless the United ~tates dernonsll'lltcS thaI lhe coSt to tliC small entlty nf 

complying with such position is not, excessive when CCll1\puet! to the cost of 
~ , 

any final settlement or award and such position is consistent with United 

States poliey .. •. 

TITLE IV--REGULATORY FL~XIBIJ.JTY ACT 

AMENDMENTS 

SEC. 4Ot. REGULATORY FLEXIBILITV ANALYSES. 

(a) INITIAL REOULA TORY FL.EXIBILITY ANAl. Y$lS. _. Section 60J(a) of title S. 

. ' 
I 
I 
; 

United States Code. is amended by insertina after "proposed rule.". "nr publishes it 
• ~. I .: 

notice of Interpretive rulcmaking Clf general applicability,", 

(b) 'FINAl. R£Ol11.ATOIlY fLEXIBILITY AN,6.l.YSIS. - Section 604 of title S. Unitc::d 

. States Coc!c. i. amended -

(t) in subsection (a) to read as follows: 

"ea) When :In aset'lcy promulGates a final rule under section 553 of this titl~. after 

beina rcqutrccl by that section or any other law to publish a general notice or proposed 

t\alcmalc.ing, or otherwise, publishing an initial regulamry flexihility an~ysis. the agency 

shall prepare a nDa! regulatory flexibility AnAlysi!l. Each final resulato~' flexibility 

analysis shall contain-· 

"(1) n succinct $t4ten'll:nt of'the need for. and obje:tives of. the Nl~; 

'"(2) a summary of the issues raised by the public comments in response t~ the 

FtbNIIY I~. 1096 9 
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initial rcgulatOt)' flexibility analysill. a summary of the lLS$eSSment of lI';z agency of' 

&u~h Issues. Iilnd a statement of any changes mad~ in the propo,:ed rule as • result of 

such comments; 

"(3) a description of. and an estimate or the number of. small entitic:s to which 

the rule wi II' apply or a brief. description or why no such eSlimlllc: illl\vnil .. n,,: 

"(4) a description of the projected reporting. record kccpin&, and other complillncc 

rcquireme!\ts of the rule. including an estirru1!e of the clac;~es of small t"tities which . 
will be subject to the requiretntnt and the ~e of protessional ~kllls nec~ssary lilr 

preparation of the report 01' recnrd: and 

"(5) a description of how the final rule has minimized the signific.ant economic 

impact on small entities ~nsistcnt with the sta1ed objectives of !!,plicable statutes. .. 
includins IS statement or the factual and teSal re.2l!)nn~ f(')r lIelecting the altemative 

adopted in the tinal rule and why each one of the other significant alternatives to the 

rule considered by the agency was rejected": and 

IS (2) in subscc1lon (b). b)' striking "111 the time" and all that follows Hnri 

16 Inserting "such analysis or I summary thereof", 

17' :" ~EC; 0402: 'MIchl REVIEW. 
18 

19 

20 
21 

22 
23 
24 
25 

26' 

27 
28 

.. 

Scotion 611 of title 5, Unlted SUll~$ Cc)dc. is amer,ded to fend 39 follows: 

"1611, Judlclal'R."lew 
"(a)(l) For any rule subject to \his chapter. a small entity. as dcflned in ~ection 

601, that is adversely atT~ted or aggrieved by agency Clctlon i~ ~tl~lt'cd to judicial 

review of agency compliance with the requirements of this ehap:wf. excepl the 

requirements of sections 602, 603 and 612. 

'1(2) Each court having Jurisdiction to review such ru1e for compliance with 

section S5] of this tide Of under any othe: J)rrwi~iC'ln of law shall have jurisdiction to 

review any claims of noncompliance with this chapter, except the requirements of 

sections 602, 603 and 612. 

"(3)(A) A small entity mil)" seek such revicw dllring the perla" h~ginning on the 

10 suss'nTl,'41 
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date of publication of the final rule and ending one yt::ar later. except that wher. a 

pro"'isioll of llLw require., thIn an IIction chaUensins 1\ fina.l ngef":)' reaulalion be 

commenced befclre the expiralion of such one year period. such le!tser pcriud shall 

apI'I)' lO a petition lor j\lclic:hll review under this section. 

M(B) In the ca.\C w"cre an II¥CIIC), delavs the; issulUlC:. of ~ {inal rt=gulator)' 

flexibility analysis pursuant to section 608Cb) of this chapter. a pctilinn r"r 
judicial review under~his section shall be flIed not later than -

(i) one yC8r after the date the analysis is made available to the public. 

or ; 

(ii) where, a provision' of law requires that an action challenging a final 

agency regulation be commenced bet"ore the expiration of th~ llile YCAr 
J 

period, the number of da)'s specified 1n such provision 01' law lhat is nfter 

thl: date the arialysis is made available to the public. 

"(4)(A) If the court dctenninc:s. on tn~ basis of the rulcmaking record, that the 

is AlCnc:y action wca lUbinT)'. capricious. an abuse (\f discretion OT otherwise not in 

16 ~cordan~ with the law. the court shalt order the ag _ :iCY to take cOf'I"eCtivc action 

17 "cOi'lSis~enl'With' this' 'chaptCt; " " 
, . 

18 ' ,"(B) Small cnutics shaiU be exempt trom compliance with rules subject to a 

19 court order under &ubparagra~h (A) \lI\tit the court determines that such corn:ctive 

. 20 aetian has been undertakca in accordance with this subchapter. 

21 '"(5) Nothlna In this subsection sh,,\\ be construed to Untit the authority of any 

22 court to stay the effective date ofany rule or provisIon thereafunder any other 

23 proviiion of law or to grant any other rellef in addi lion to the t'«luiremcnti of this 

24 section.' 

25 "(b) In an RCtlnn for the judicial review of a rule. any regulatot')' flexibilit)1 

26 analysis for such rule (inc1udlna an analy&is prepared or corrected pursuantlO 

27 $ubparagrap,h (a)(4)(A») shall eoo!ltiwte part of the v .. hole record of' agency lil.:li!)n in 

28 eonnecdon w\\h 'Uch review. 

"tbnllIJ '4. ,", 

. , 
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1 ·'(c) nxcept as othel'\\isc required by this chapter. the court shall apply tho same: 

: ~uU1dards of judiciAl review tha.t govern the re\'iew (\f agcl'lcy tindinS5 under the ~tatule 

3 grantinl the agenc~ authoritY to conduct the rulemUiing, 

4 "(d) Compliance or noncompliance hy an useney with the provisions of this 

5 chapter shall be subject to JudiCial review only in tlc~ui..jallcc with thi, ~ccli~n. 

~ "(e) Notr.ing in this section bars Judici&J review of any other impact ~talemenl or 

7 similar analysis required by any other law if judicial review of ~uch ~tlt"mcnt or 

8 analysis is, otherwise provided by law." 

9 SF-C. 403. TECHNICAL AND CONFORMJNG AM£NOMENTS. 

to (a) Section 605(b) of title 5, United States Code. Is amended to read tlS follows: , 
! ! "(b) Sections 603 and 604 of this title shall not apply to any rule jf the head of 

12 the agency certifies that the nIle will nnL if pJmulgated. have a si~ifil;allt economie 

13 impact on a subs~antial number of small entities, If the head of the agency makes a 

14 certification under the preceding sentence, the agency shall publish such cenifieation. 

l' along with ct succinct :;lC1temcnt providins tbe factual and legal re~tlM!t for such 

16 certification. in the Federal Register along with the gener:!! notice of proposed 

17 ndcmlikins for the rule, The agency shall-provide such certification and StAtement to 

18 lh.~ Chler CowlScl foc Advocacy of th~ Small BuSiness Admini. .. ttation.", 

I 9 (b) Section 612 of title S, United S~teS' Code is amended --

20 (1) in subsection (a), by stnKing "the committees On lhe Judiciary of the 

21 Senate and the House ur Representatives. tht: Scleet Commltt~~ on Small BUsineMS 

22 of the Senate, and the Committee on Small Rusiness of the HOllse of' 

23 Representatives" and inserting "the Commiutes on the J udi~iary and Small 
\ 

24 Business of the Senate and House of Representat[ves"'. 

25 (2) in !iuh!lcction (b). by strikine "!tis views with respect to thc" and 

26 inserting in licu thereof. "his or her vicws with respect tn the'·, 

27 SEC. 404. SMALL BUSINESS ADVOCACY REVlEW 'PANELS. 

28 (a) SMALL BUSIN£SS OUTREACH AND INT,:'.RMiF.NCV COORDINATION,-- Section 609 

feon...", \4, 1996 12 

~Olj 
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1 of title S. United States Code is amcllded •• 

r li 1 0/ U I ~ 

2 ( 1) bc:fore "l~hni'lLU::lIi.'· by inscl1in1! '1hc rca.'I()Ol1blc \!!\e of': 

3 (2) in paragraph (4). after "entities", by inscrtintt "'nduding snlicitina Ilnd 

4 rcceivins commenLS over computer networks": 

~ en hy designating the current text as !lubs~lon (a); IIntl 
-
6 (4) by Ilddin, tJlc followini new subscttion: 

7 "(b) PrinT to publication of an initial regulatory flexibility analysis •• 

8 "'(I) an· aFncy shall notify the ChicfC'ounseJ for Advueacy of the Sl1U&lI 

9 DUiinclI AdminisrrAt.i(')n and provide the Chief Counsel with information on the 

10 potential impacts of the PtOpo~ed nile on smQllcntities and the ~'pe of Rmall 

11 entities that might be aff'oc:tcd; 

1: "(~) the Chief Counsel shall identify ~erre:;:entatj\,cs of affccted small entities 

13 to assist in the A$scssinS the potential impacts of the proposed rule; 

14 "(3) the aBency shall convene a review panel for such rule eonlli!itinl nr 
IS rt:pn:.."icutatives of'the office within the agency 'Ccspo'l1siblc for eanyina out me 

16 prnposed rule. the Office of Information and Regulatory Affairs within the omu 
11 of Management and Budget. and the Chief· Counsel; 

1 Ii "(4) the panel ,hall review ilUy material the ag\.:IlC}' nil!! prepared in 

19 connection with this chapter and consuh. with the small entity representatives 

20 identified by the Chief Counsel and other appropriate resources on issues related 

21 to subsection 603(b), paragraphs (3), (4) anti (5); 

22 "(5) the review p,.nel shall report on the eom~ents of the small entity 

23 representatives and its findings as (0 issues related to subsection 603(b). 

24 paragraphs (3). (4) IUld (5). provided that such rcpon shan be roalSc: publh.: as part 

lS of the rulemakins record; and . 
26 "'(6) where appropriate. \he agency shall modify the proposed rule or the 

27 decision on whether an initial regulatory flexibility analysi!\ is reqUired. 

28 "Ce) Prior to pllblication ofa final regulatory fle'lCihility Malysis--

13 I 
I 
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14-

15 

16 

'i1 
18 

19 

20 
21 

22 
23' 

. 
.'( 1) an Agency shall reconvene the review panel established under paragruph 

(h)(3): 

"(2) the panel shllll re\'i~w any material the agency bas prepare,", il1 

C(\MCClion with this chapter and consult with small entity represenhllivcli 

idenrHied by the Chief Counsel ana Ot"'er appropriate rI:!luw,*r ..... : ............. I .... ·rl 

to subsection 604(a). paragraphs (3). (4) and (5): 

"(2) the review panel shall report IJn the comments nf the small enliry 

representatives a.nd iu finding.'! as lO iSEUCS related to subsection 60~a). 

pangniphs (3), (4) and (;Ii). provided tha\ ~uch repon shall be made public as pan 

of the rulcmBking recofd~ and 
.' 

"(3) where appropriate. the agene:-' !\hall modify the final rule or U\e decisIon 

on whether a final regulatory fie"ibilily a~Aly);i~ ill required. 

"(d) An agency may in it discretion apply !lubsections (n) lind (c) lo rules thal the 

agency intends to certifY under subsection 60S(b). but the agency believes may have a 

l"C:lilcr than de Inlnimis iml'act on G silbstanuo.l number of small entiTiell. ", 

(b) SMAl.L BUSINESS ADVOCAC .... CHAIRPERSON!\.-Not later than 30 days after the 

date (If enactment of this Act, the head of each 8!cncy that has conducted a final 

regulatory flexibility analysis IIMII dC::ll~IUlte lin cmpl~'cc: thllt hAS S Arnall huvir\CAS 

ac1"ocacy or liai50n rote who is a member of the ~enior ~xec:utive Service (u that 

term is derined in sub~ction 2101(a» and whose immediate l\upervisor is appointed by 

the Prcsidenl. to be responsIble fOT tmplementing this section i1ud te. nc,t a.~ pcrntlUlll!t'lt 

chair uf the aaeney's revicw pH.nels established pursuant to this sec;\ion. 

14 
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Section.By.Sec:rlon Summary 
Bond Substitute to S. 941 

i U V JI U I j 

(with Recommendations O/lhe White House Conference on Small Bwillflss) 

Sec. 1, Short 'CWe • "Small Busi,\css Regulatory Enforcement l-'aimesli Act 01" 1996" 

Sec. 2. Purposes 
- 1'0 implen1l.:nt the ncon'l1.'tnL~"lions ofthc: 19 '5 White House Conference on Small 

Business reaarding the deVelOpftltml mill Clnfo:-ccment of Fcdcrlll r~JUllllion&. 
including judicial review of the Regulatory Flexibility Act (RF A). 

• 1'0 encourage Ille effi:c:tive and c~ly participation of small business In lhc Federal . 
regulatory process by incorporating amended provisions of S. 91' CI'nm~nic.i). 
To creato " more ~O(lperative, less punitive ,egulatoty environment among ilgencic5 
and smaJl business. 
To malee, "Federal regulators more accountable for' their enforcement actions by 
providing smiJol1 entities with a meaningful opportunity (or redress of arbitrat)· 
enfDrcement acdons. t 

Sec:. 101. J)cfinitjons • Applies to all Federal a~ency rules that trigger a regulatory 
fiexibHtty, an.alysls ImciCr the ltegulD.[ory fleXiblllty Act (RF A). ie. they have a 
significant impact on a substantial ,number of small businessc., or small towns. 

Sec. 102. Complianc!, Guides - WHCSB: Require aU agencies 10 slmp1fh lIInglUJge 
,~fonns nqutred,for lUI bt .tmaU lnujmsl. Require<; asende~ tn pubLIsh a iUidc or 
set inSirucdons 'that ~s:written in a manner likely to be undCTSlood by aff'cctcd small 
b\1SLneaSeS desc:ribing aetions II small entity is required to take to comply with the rule. 
StartinS 60 days after enactmen~ if a complian~e guide or ins'tNc:tlons that reasonably 
meeL'! the criteria is'not published for lW:! rules. agcncie~ would have to waive 
punitive civil penalties (but not economic benefit penalties) on small entities untH the 
pidc is published., For 'existin& rules that triggered the RFA., the enforcemenl hammer 
would start in 3 yeats. 

Sec. 103. Small Hntity Rulings - WHCSB: Require r/uzr all agencies pro'l.'i4e a 
cDOperUlivelconstdting resulatory '-n.viro~n'. Oirecls agencies to eSlablisb a 
prosram LU IIIlSWCC inquiries afsmall cntitie,s as to their ltatus: with rt'sI'ect U'I statutes 
and regulations that Is similar to the current practice of the IRS in iS$uina private letter 
NUnss. ' 

See. 104, Services of 5mall Budnc51 pev~loromnLCe~ • WHCSB: Require 
Qgencies fQ assemble i1Jformarton through a single SOl.lrce on all small·bllsintss 'elared 
icwernmenl prngranu. reRlllarloTls, reponing requirements, QJ1d key federal contacts' 

'4N~ 1&..1 ... 
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names and phone numbtrs. with as much as il feasibly availGbJe by tJllline contpwtr 
access. Expands the lI~t orpermissible activities of small husiness developmenl 
centers to include pToviding regulatory compliance assistance with eontldential "nsite 
compliance assessments \0 small business and to function as a comprehensive ~ource 
for computer access losmall husinen informatloa.. 

Sec. 2Q J. Small Business and Agrfculture OmbydsmaD : WHCSB: Requj~ Ibm all 
agencies provi..!e a cooperrmvelconsul.ti"B ",ulc!"'Y envlrollmt1ll tlull/ello\OJ.f due 
process pro"dlU"S and that tM 08,ncies be less pwniri .. 'e and m(),.~ sDlut;rm-tJ,ll1l1ld I" 
dealing with unintentional."grllarory view/oM. Creates a Small Business and 
Asricuhure Enforcement Ombudsman at S9A to give small business 8 r-nn1tdentinl 
mean!! to c()mm&:nt on and rate 1he perf'ormanc:e of agency enforcement pers()nne1. Thc 
Ombudsman will also compile the commenl!S to ,provide an annual "customer 
5atisfaction" ("dting of different agency offices· to s~ Whether agencies arc in filet 
treating strlall business more like eustomers than potential crim;nal!l. The Ombudsman 
would also coordinate with Smi\ll BWiincss Regulatory Fairness Boards to he 
established in each SBA region. These boards \~tt p,rovidc voJunteer rcpre.~entative.1I; 
from small business a areater opportunity to track 'and comment.nn agenc)' 
enforcement policy and practice. 

Sec. 103. Rights of Small Entiticl; in 1!nforcement Acrion~· WHCSB: Prohibilfinu 
.i,he'/or violGtiolU itleatified during t1 consulting "';s", Tl!quostt!d by the ('ompQJI)'. or 
by an agency inv~stiiator tmd brought to ,he atttntion for a firsr-timt specific 
violalion. Codifies reoent small busin,ss .n(orec=nleot initilltivt'.4t "' EPA and OSHA in 
waive civil pen8Jties (or flrSt violations by &mall businesses that are discovered through 
J)articipation in a coml)Uanc:e assistance or audit progran1S supported by a state and 
corrected within a reasonable time. These waivers would not apply where the small 
entity has been subjecL to multiple'cnforcement actions, the violation involvQ criminal 
conduct: or the violation poses an imminent and 5ubstBnlial enci&ngennCl1t. or caU!l~ 
serious actUal harm. to public heallh. sarety or tl1e environment. 

Sec. 3Ql. and 302. EQual Access To' Justice Act Amendments - WHCSS: Requirt 
enforcement Qcrtons lO comply W,'I" ~r;c:t:u& due process conceprs; QdequtU' Itotic~ 
and opportunity ro I" heard, a presumptio1t of innoccnct unIil pro,,'e1I guilt)l. tmd lhe 
iw~a/1c~ 01 c:an irnpanlal judgcf1Itml. I"crealcs the maximum hourly ~ (or G1.tomcYII 
fees under the Equal Access 10 lustite Act ftom S7S to S12~. Assists small businesses 
in recoveri"B their attorney'. fees iCthey have been !'.ll~je.er tt\ I'lhu!live or excessive 
enforcement actions and choose to fight an aleney's excessive demands. Limits an 
agency's "subsLaIltially justified" defense to paying auomey's fees where the agency's 
demand!l in an enforcement action against a small bu,c;inc.~s are exce~s've when 
,ompared \0 the size of the final settlement or award. or are againl;t agency policy. 

2 
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See, 401 R!!tu1atocY Elex;bilitv Analys,! • WHCSB,· Congress .thould amend rht 
RtlUlatory Fltxibiliry Aer. makin, it applicable 10 all federal aRtncieJ inelading the 
Internal Revenue Servicl. CJarifies the requirem~nts of the RF A to apply to IRS ruh;s 
and interpretive rulemakiftgs. When a rule is likely to have A signiAcant impact ~n a 
!l;ubstantial· number or srnalJbusinesscs. qel'lcies must specify how they have 
minimized the impact on small business in final rulcmOlking$ eon5istent with the 
requirements of the underlying statute. . 

Sect 402. Judicl., B,eview • WHCSB: Gra1U Judk:ial rt/vfl!W oj reglll4llolls, providing 
couns rhe ability to Slay hl.rrriful and C'osdy "gulallons and tn require agencies ID 
Tewrite thlm. Waives the c:urrcnt bar on judiciAl l'C\Iiew of the RF 1\ and cfltitJell a 
3mall entity that is adversely affeeted or agil'ievcd by 3seney action to judicial review 
o( IQeney action. beginnin; an the date of pubJ\,cation (\f rhe tinal rule and enc1ini ono 
year later. except that where a provision of law requirts a shorter period for 
challenging a flnal Ilcncy action. J t the coun detennincs that the 1S2cm;y action \\I'ali 
arbitrary, ca.prlciow. an abuse of dl!lcret:ion or otherwise not in accordance ",ith tile 
lAW, the coun can set aside the rule or order mc~gency to take com:ctive action 
consistmt with this chapter. The applicability of the rule 10 small codd,es is tolled 
pending completion ot the eourt ordered corrective action. 

Sec. 403. Technical and Conformjng Amendment'i • Requires agencies to publish the 
Lil.clual and lepl reasons for dClmnining Lhlll the RFA doc:\ not Apply to fl rule. 

See. 404. Small J)u.,inSII Advosacy Review PCIJ'!.!s - WHCSB: /nplll/t'om small 
busines$ represenrazlvis should be required en QJl'j furu.re iegirlation. policy 
d''II,lopm~1JI. fUld r.gulm/on makftlg aJf~ct;ng ,t:mc11 bu.dneSS!s. Amends the exislinJil 
requirements of RFA section 609 for smalt busir:,e.~ participation In the rulcmaking 
process by incorporatin; a modified version of S. 911 (Domenici) to provide early 
input from small business. For proposed and final rules with 8 significant impact on a 
substantial number of small entitles. agencies would ha.ve to establi~h panels to assist 
the agcm:y in det.cnninins th~ potential impacts of proposed and finnl rultsS on small 
business, and to ask representadvcs fioom potentially affected smatJ businc.~~ for their 
views on rhe lnfonnation required by the: (UlA. Agencies would deslanate Illl~ni\lr 
level official to be rdponsib\e for implementing this section and chairing the review 
panel ror each rute. The agenc), promulpunl& a cute ~ubjct.1. Lo Ih' TlfA would 
coordinate with the C1'Iief Counsel for Advocacy to identify representatives from ~mall 
bus iIlQs.· The: findin,ll of the panc:\ and the: comments of small business 
representatives would be made puhlic as pan of the MJlemaking record. 
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DRAFT 
Talking Points for n.R. 994 

• We understand that H.R. 994 is a sunset bill and agree that the underlying notion 
of the bill makes a certain amount of sense. Having issued a regulation, an 
agency should at some point have to look to see if the rule worked as intended and 
whether there were any unexpected consequences. 

• This is a notion the President has supported. It is embodied in section 5 of the 
executive order that establishes the Administration's centralized review process 
(E.O. 12866). 

• The problem is translating this commendable notion into legislation, particularly 
with regard to scope. Does one reqUire that every rule be reviewed, or only those 
that have raised questions or objections? There are more than 23,000 regs out 
there, so the question of scope is not insignificant. 

• It is not a cost-free exercise to review, or even to repeal, these regs. Aside from 
the obvious costs associated with undertaking the wide-ranging and complex 
review required by the bill, often there will be costs associated with repealing a 
rule. 

• Many rules have required companies to change their production lines (by making 
capital expenditures for new equipment). A rule requiring car companies to 
install seat belts in new models is one example. Such costs, once incurred, are 
sunk costs. Repealing rules like the seat belt rule will not necessarily recover 
these costs; in f~t, repeal may lead to additional costs as companies once again 
reconfigure their assembly lines. 

• The question then is whether you really want agencies to use their increasingly 
scarce resources to look at every single reg whether or not there has been a 
complaint. 

• H.R. 994 would permit this. Every rule in the CFR is covered, as well as many 
more that are not even in it: 

-- all existing or new "significant" rules must go on a schedule for 
review (3-7 years). But the bill's definition of "rule" is so 
expansive ("each set of rules designated in the CFR as a part shall 
be treated as one rule'') that almost every rule would reach the 
$100 million threshold; 

-- in addition, the bill's petition precess for all "non-significant" 
rules would require agencies to do the same amount of work to 



. review non-significant rules as significant rules and in less time (3 
years vs. 3-7 years). 

• This warped process would allow agencies' agendas and review priorities to be set 
by private party petitioners, not by presidentially appointed political officers. 

• Again, if the review process was cost-free, it would be one thing. Agencies could 
just put off reviews until they were feasible. But H.R. 994 would automatically 
terminate rules under review as soon as the deadline is passed. The reg is gone. It 
might not be the seat belt reg -- it could be a reg protecting the blood supply, or 
drinking water, or meat. 

• One could delete the sunset provision, make the definition of "rule" rational, and 
give the agencies enough time to do the reviews properly. But this would 
effectively gut the bill of everything its principal supporters want. 

• And even if you were to make these three changes, the bill would still be 
problematic because every agency is getting their budget cut and would still have 
to carry out the complex, time-consuming, and costly review process mandated by 
the bill. . 

• If you have a choice between IRS going after tax evaders or reviewing all its tax 
regs, which do you want? There simply aren't enough resources to do both. 

• It is no comfort that this bill vests extraordinary new powers and responsibilities 
with OIRA. This kind of power and discretion shouldn't be vested in any single 
entity, and OIRA doesn't want it. We currently couldn't come Close to doing all 
that the bill would required ofus -- we simply don't have the time, the expertise, 
the FTEs, or the money. 

• Finally, for those who say the bill's cost effects will be minimal, CBO's cost 
estimate of $4 million annually is just not accurate. 50 regs reviewed a year at 

. only $75,000 a reg is just not what's going to happen. 



DRAFT 
ASSESSMENT OF H.R. 994 AS REPORTED BY 

THE HOUSE GOVERNMENT REFORM AND OVERSIGHT COMMITTEE 

August 29, 1995 

On July 18, 1995, H.R. 994, the Regulatory Sunset and Review Act of 1995, was 
reported out of the House Government Refonn and Oversight Committee. What follows is an 
assessment of the bill, focusing particularly on provisions about which the Administration 
continues to have serious concerns. 

H.R. 994, as reported, contains three amendments which improve the legislation: (1) 
an amendment (Slaughter, D-NY) increasing the threshold for the definition of "significant 
rule" from $50 million to $100 million; (2) an amendment (Kanjorski, D-PA) sunsetting the 
Act itself after 10 years; and (3) an amendment (Shays, R-CT) requiring that requests for 
comments on existing rules include comments on health, safety, and environmental benefits 
derived from the rule. Despite these improvements, a number of serious problems remain. 

• Oyerly Broad Scope. H.R. 994 defines as "significant" (sec. 4(b)) all rules 
with a cumulative impact on the economy of $100 million or more, as well as 
all rules designated as "major" pursuant to E.O. 12291 or "significant" pursuant 
to E.O. ·12866. Some agencies believe that this definition is overly broad and 
would capture too many rules. Even more troubling, however, is the bill's 
definition of "rule" (sec. 13), which includes guidance documents and policy 
statements and which establishes that "each set of rules designated in the CFR 
as a part shall be treated as one rule." The effect of this extraordinarily broad 
definition of rule is to almost completely vitiate whatever limits are imposed by 

. the threshold and to make reviewable almost every agency rule, no matter how 
insignificant. 

• Enonnous Drain on A~cy Resources the Petition Process. H.R. 994 
creates a petition process (sec. 4(c)) through which private parties can request 
that agencies review "non-significant" rules to ensure that they meet the 
applicable requirements under executive orders and statutes. The petition 
process is problematic for several reasons: 

-- First, the threshold for review is too low -- the OIRA Administrator 
(who screens all petitions) must grant the petition and designate the rule 
for sunset review unless it would be "unreasonable" to do so. 

- Second, the bill provides for extremely tight deadlines for OMB's 
response (90 days for petitions, 30 days for congressional requests). 
Failure to respond by the deadline could lead to the automatic approval 

1 



of petitions. This could pose substantial problems if OMB is inundated 
with petitions and unable to respond by the deadlines. 

-- Finally, the requirement that a petition's non-significant rule must be 
reviewed within 3 years will force agencies to arbitrarily give it review 
priority over significant rules agencies believe are more worthy of 
review but whose deadlines are 4, 5, 6, or 7 years. 

The burdensome effect of the petition process is exacerbated by the bill's 
extraordinarily broad definition of "rule," which would make it possible to 
petition for review of almost any rule. 

• Arbitrary. Burdensome and Unreasonably Harsh Sunset procedure. H.R. 994 
requires that all existing significant rules must be reviewed within 4-7 years. 
New significant rules promulgated after enactment must be reviewed within 3 
years of their effective date. Rules subject to review as a result of petitions or 
congressional requests must also be reviewed within 3 years (sec. 7). These 
deadlines are arbitrary and extremely short, much shorter in fact than the 
deadlines in S. 343. It will be both exceedingly difficult and expensive for 
agencies to conduct the many complex and detailed assessments that will be 
required in such a short period of time. Agencies certainly will not be able to 
carry out the careful examinations that many rules deserve. Moreover,
agencies will be required to review new significant rules, and non-significant 
rules that were the subject of petitions, before existing significant rules in the 
4, 5, 6 and 7 year groups even if the latter rules are more worthy of agency 
review. Finally, requiring that rules terminate automatically if the agency fails 
to complete review by the deadline is both unreasonably harsh and dangerous 
- important health and safety rules may be erased from the Code for no other 
reason than a deadline was missed. This is contrary to reasoned rulemaking 
and the public interest, and may be the most pernicious provision in the bill. 

• Overly Burdensome and prescriptive Reqyirements for Sunset Review. H.R. 
994 establishes an overly broad, rigid, and complex set of procedural steps that 
agencies and OMB must follow in conducting sunset reviews (sec. 6). In 
addition, the bill requires that agencies follow detailed and specific formats in 
issuing notices and reports as part of the review (sec. 8). Included among 
these requirements is cost-benefit and takings language mandating that agencies 
solicit comments on, and consider, the direct and indirect costs of a rule 
(including net reduction in the value of private property), whether benefits 
"exceed" -costs (both generally and as to each specific industry sector the rule 
covers), and whether the rule constitutes the "least-cost" method of achieving 
the desired results. 

2 
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• Supermandate. H.R. 994 requires that sunset reviews apply any decisional 
criteria set forth in existing law (sec.S). Accordingly, the decisional criteria 
contained in any regulatory reform legislation passed by the Congress would be 
applied to existing rules. There is currently great concern among the agencies 
that the application of decisional criteria contained in pending reform bills, 
such as "least-cost alternatives," will lead to unsound regulatory review 
decisions. 

• Loss of M:em;y Discretion to OIRA. H.R. 994 creates numerous new 
responsibilities and powers for the Administrator of OIRA that could pose 
special problems during a Republican administration. Of particular concern to 
agencies are provisions granting OIRA authority to determine whether 
particular existing rules should be reviewed in 4, 5, 6, or 7 years (sec. 6(a» 
,and giving OIRA veto-power over agency decisions whether rules should be 
continued unchanged, modified, or consolidated with other rules (sec. 6(c». ' 

• Excessiye Litil:ation. H.R. 994 creates numerous new opportunities for judicial 
review of agency decisions to continue, modify, or consolidate rules as well as 
OIRA's decisions to grant or deny petitions for review (sec. 12). This 
provision will subject agencies and the Administration to an endless stream of 
costly court cases, further burdening our already overstretched court system and 
delaying the implementation of real regulatory reform. 

3 
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BACKGROUND ON REGULATORY REFORM FOR LEVIN MEETING 

OVERVIEW -- The opposition to regulatory reform legislation is playing very well for 
Democrats. Republicans and the business community are in retreat on the issue and may 
retreat further. Accordingly, the House is planning on passing a bill next week that is 
much less ambitious than the version in the Contract with America. 

THEREFORE, THE ADMINISTRATION PREFERS A "LITTLE BILL" 
STRATEGY WHICH COMBINES PARTS OF THE NEW HOUSE BILL 
(LAYOVER and REG-FLEX) WITH PART OF THE LEVIN PROPOSAL 
(LOOKBACK). IF LEVIN DOES NOT AGREE, THEN WE SHOULD ASK HIM 
TO ENGAGE US IN DEALING WITH OUR SUBSTANTIVE CONCERNS WillLE 
UNDERSTANDING THAT WE HAVE A VERY "HIGH BAR." 

Democrats are well positioned on the issue -- Polls indicate Americans want to reduce the 
size of government, but they do not feel overregulated on public health, safety and the 
environment. In fact, a majority support maintaining or increasing the current level of 
protections. At the same time the public is suspicious of the Republican approach where 
usiness lobbyists wrote their own bills to give special deals for special interests. 

Regulatory Reform can be a major issue in November -- Regulatory reform is one of the 
best examples. of the Republican's attempt to rollback public health and safety protections. 
Labor and the environmentalists intend to use this issue to target key races to help 
Demoorats to regain control of Congress. The Senate bill is by far the best example of 
Dole supporting an extreme, anti-environmental position. 

The Republicans are in retreat. -- Leading House Republicans believe a strong regulatory 
reform bill is no longer possible and have assembled a much less ambitious bill to pass next 
week (H.R. 994). Senate Republicans want to beat the rap that they can't pass any bill. 

The current House bill presents an opPOrtunity to redirect the debate -- This bill has three 
parts: (1) Congressional layover (which passed the Senate overwhelmingly); (2) Reg-Flex 
for small business (which previously passed the House overwhelmingly); and (3) 
"Lookback" on existing regulations. The Administration could live with the first two parts, 
and could declare them as a significant victory for the industry (especially small business), 
The Administration strongly objects to the lookback provision in the House bill, but the 
lookback approach in the Levin bill would be acceptable. Furthermore, big business gets 
very little out of the current House bill, so Levin has his greatest leverage right now. 

There are still problems with the Levin proposal -- Although Levin has really moved this 
bill very far in our direction, it still does not yet meet the Administration's "high bar." 
Labor and the environmentalist strongly oppose the Levin approach on the main issue of 
judicially reviewable decisional criteria. They do not believe that a one-size-fits-all 
decisional criteria will not end up overturning important regulations or can avoid leading to 
protracted litigation for years to come. Certain agencies agree with this view. 

Meanwhile the Administration will continue to support good regulatory reform -- We will 
continue our administrative reforms of the regulatory process and will support reasonable 
revisions to law, e.g., Superfund, RCRA, Safe Drinking Water Act, and Delaney. 



AGENCY CONCERNS WITH CURRENT DRAFT 

Decisional Criteria/SuJ,lermandate 

• Remove limiting language from uncertainties escape clause (e.g., "infeasible"). 

• Apply uncertainties escape clause to cost-effective decisional criterion. 

??? Decisional criteria merely to inform, not as a requirement. 

Judicial Review 

• Simple statement that costlbenefit analysis and determination under decisional 
criteria is part of whole rulemaking record and that agency decision is considered 
on basis of whole rulemaking record under current AP A 706 (both substantive 
and procedural review). [This is in effect a rewrite of words, not a disagreement 
with the concept.] 

??? Eliminate any judicial review of decisional criteria. 

Risk Assessment 

• Remove section in its entirety. 

• Fallback is to have a group of risk experts from the agencies scrub this sc-r:.- , 

Effective Date 

??? Notice of proposed rulemaking not covered if published in 6 months -- extend to 
also include a rulemaking that has begun by time of enactment. 

Affirmative Defenses ffiutchinson Amendment) 

• Remove this section in its entirety [passed Senate 80-0]. 

• Fallback -- court should consider reliance on interpretation in deciding whether to 
impose penalties; no absolute bar on such penalties. 
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(I EXECUTIVE OFFIC~ OF THE PRESIDENT 
OFFtai OF MANAGEMENT AND BUDGI&1' 

WASffWOTON, o.C.~ J'u11 10, 1995 
(Senate) 

PAOS 

STATEMENT OF ADMINISTRATION POLICY -
(Tm • .,-XJmAJ'.NT JfAS UI!N O'JORDINATIIU n' OMi WII1I1UI ~ ~s.) 

S. 343 gomPxehensiye Regulatory R~torm Act of 1225 

(001e (~) KS and 29 cosponsors) 

ThQ Admini~tration strongly support~ the enactment of cost
benefit analysis and risK assessment le9islation that would 
improve the regulatory sy~tem. S. 143, howev6r, is nut guch a 
b!11. Bcoauce tha cumulative effeot of its provislon" would 
burden the regulatory s¥stem with additional paperwork, 
unnecessary costs, signl.ficat'lt: delay, and excessive litigation •. 
the Secretaries ot Labor, A9riculture, Haalth and Hum~n Services, 
Housing and urban OQvolopmQnt, Transportation, the Treasury. and 
the I.nt~ior, the AdlIlinistrator of the Environ:m8nt~1. Pl:"otection 
Aqency, and tha Director of the Office or NAnagement ana BudgQt 
would recommend that the Fre~ident va~o s. 341 in its present 
torm. 

The Administration ia particularly concerned tb~t S. 343 
could lead to: 

• Unsoun~ Reavlatory Decisions. A regulatory ~eform b111 
should promote the development of .ore .ens~le 
regulations. S. 343, however, could require agenaiQ 
to issue unsound requ1ationa. It vould force agenc1 
to ¢h008e the least costly re9~latory alternative 
available to them, even if sp6ndlng a few more dolla 
wou1d yield substantially greater ~.t1tB. xt woul 
also prevent agenc!se reeponsibl. tor protQctino pub]ic 
~ea1th, 5Afety, or thQ Qnvironment from i5suinq : 
requlations: unless they can dGUlonstrate a "significant" 
reduction in risk -- even if the bene.tlts from a SlIlall 
reduction in riSk exceed the oo.to. Both Co! these 
features would hinder, rather" than prollloto. the 
development o~ cost-beneficial, cQst-effective . 
regulations. In addition, S. 343 could ~ construed to 
constitute a super.andate that ,woUld ove.~ide existing 
statutory requir~ants indiscriminate1y. 

• E~~9$§iv9 Litigation. Wbi~e lt is appropriate fOr 
courtS to review final aganQY action to determine 
Whether, taken a. a Whole, the action meets the 
requisite standards, S. 343 VQuld ineraasQ 
opportunitiaa for lawsuits ana allo~ Challenges to 

07-10-9~ O~;~OPM '005 ~'r 
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• 

aqency action that is not yet final. Further. oy 
needlessly altering numerou8 teature~ o£ the 
A4min~Btrat1ve Procedure Act, S. 3.3 could engender ~ 
cubsatant:ial n\Dlher ot 1a_ui te concern1nq the meaning 
of ob~e. to ve11-ectablishod 1av. .. 

2 

A Bac)Cdoor Raqulat~ Korator1ua. s. 343'vould take 
e~fBct i-=ediatelY upon enactment, consequently leading 
to an unneoesAary anCi tillaa-ConlJWDin9 4i .. :ruptlon of the 
rul~akj,n~ process. It ~ould r6quire propos@(! , 
X'equ1atlons that have already ])een through notice and 
cODllllent, and are basad on cos~-l:Ienef1t analysis, to 
begin th. prooess: ,,11 over aqa1n because of an agency' 
unkno~ing failure to ~ollo~ ona of the -.ny n.~ 
procedures in the hill. 

• Tba Unproduct.ive Use of Anqlyt,lc ResQurces in IssuiD9 
Nd Rules. ' Sinoe th@ mid-1970", PraBicie.nta of both 
parties have select.ed $100 lIIillion as the line ot 
damarcatlon between that' which warrants tull-blown 
regu1atory analysis ~nd ~hat Which does not. Because 
cost-b.nerit and ri~k analY8 •• can be oos~lr and tim.
consuming, the Admi~ietration believes that $100 
.1111on continues to be the appropriate thr~.bolQ. 

• 

S. 34' I laowever. has .s 1 t& threShold $50 
million --a dftcision that would ~~e 
agenc1.es to use thoir resources 
unpl."Oducti '\rely and that therefore cannot. 
itsw1C' withstand Qocst-benetlt scrutiny. 

Agenei.es Oyerxbe1med with Petitions and 'U9' Lapsing ot 
Ift&etive R9qulat~DS. s. ~4J craates' .. nlDlUlrO~', pf~An 
high1y-eonvoluted. ~tition pr~ .. s .. ;!~~;tt~~,':, 
to~ther, c::ou~d create oppo~1tL_ ,ro~~~o1al" 
inter:egtll!l to t:i~ up an agen.ey :".in a<l41i:i,OI1A.J,<:'pllpl:l:VOrk 
AIld, :in the proees •• ~"ta valuable,retlource,~~',S9VQ%'al 

. or these proceS8es allow ageD.C1ea :.1nadequate', t1Ita ' to 
conduot tha raquirad analyses ,and pl"epa.r.\~."'~"ec1 
r:lutpons:ao to potitiontJl :oonbl.!n ~~~~.~ard. 
aqlllnst which the .l!eqUll~",ot··1I8tit1tJ~B~~·~·judge4; 
contain inadequate limitations on ,"'hO::-JII~y\pJ:',QperlY file 
petltJ.ons; and ~on't.aln·ll'1a!lequat."saf89\larcs8:~agaln8t an 
aqeney becoming ove~b.el1t1e4 by large', nUIIII;Jerl;l , ot " , 
petitiona. These problema are Q)ll!lcQl"bat.,dd)y 
provisions providini {or the sunsetting.or"taqUlations 
a.ecorcl1ng to at"bi trary deadlines, vhich '~ol.lld cause 
.ffeeti.ve l:'Bgul .... tions to lapse" witllout '90.1n9 tb~ough 
the notice and comment proc,u;$. ' ' 

, , ' 

• Inappropriate USI...,Pf Risk AsS.ssm'1l' and" Peu: Reyi.w. 
S. 343'8 risk asseS5men't. and peer rev1ew'provi.ions are 
overly broad in eoope and vou1.c1 intJ;oc1uoe unnecessary 
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delays into th. l:'e9\llatory proc __ • They' voul.d 
inappropriately subject all bealth, 8a~.ty. and 
enYironmental regulat:ions to risk, aBse.~ent and peer 
raY!e"" r6qardl .... ot: whether, sUCh"regulations 'are 
deaiqnad to rAduoR riJlk or' Whether· ... , rl.k'~e",*."I!!IIIl.nt 
and a peer review would, trom .• , 8clentlfic·~rBp.ct1ve, 
be usetul or appropriate. , ',' 

• Slowed Enyirpnmontal C19lnuga. 'S~ 343 could needle.sly 
slow onqoing and planned eJ\vlronme.ntal c1ftllnup 
activitie., including those at al1ita~ installations 
necessary to m~e the installations belng~.ade 
available for pJ:'oXluQtlve non-military use. .It would. 
al10 invite .ttempts to reneqotiat:e cleanup agr.ement., 
thereby h~perin9 @nforc~ent etto~ and' increasing 
publiC and. private transaction costs. 

• 

• 

~~S$ Accountable and Less TranGpa~@nt BesHJatq£Y 
Process. Any regulatory reform bill should brinq 
nsun~ineP to the requlatory review'proces.. Executive 
order No. 12866, MRequlatory PLanntng"and Rev1.~,w 
provide. both for oQntrallzGd Bxecutive branch r~v1ew 
of proposed regulations and for the 'disclosure o~ 
co~unications ooncerninq pending rulemakings,between 
per.ons outside the Execut1ve branen and centra11~ed 
r9Vi.~era. S. 343, however, containsno'such .unahln 
provision and could consequently remove accoun~abrlit~ 
and transparency trom the requlatory process. '1 

• • ';;! ." 'I'r. '. ! 

bn Unduly ~ngtby Cong~,.~gnal ~ygy.r. s. J43 
includes a provision for a con9rascional layovor of 60 
days that goes beyond the prov18ion. 0' '5 .. ' 219. which 
provided tor a 45-d.ay layover:. s. ',219 passed ,the 
senate by a vote or ~oo-o, w!tn Administration Hupport. 

• JJnrMlistic, Unmanageable studieD. s. "343 would 
. requft"e a comprehensive study ot" ~ report· on all 

risks to health. safQty, ~d··the,env1rotdDaDt ad.=-•• sed 
by a11 feder61 agencies. J:t VUU1.d ;'al.B9 requlre Ute 
President to produca a~ually a ~i~hly dotailad' , 
estimate o~ IUld report on the :,coat.S':;'ban~1\~CJ, and 
etrects of Virtually all existlng"regulatozy p:t:'09J;'IUlS. 
Sucb studi.. wou1d not only be unmanagea~le to conduct 
and costly to produce, but: would reqU1:re, Bc.l. • .ntitia and 
economic analytLcal techniques that'qo beyond the state 
of the art. 

• 11.tmec.ssarU.x. Hindered Bn:forsemant of Raqula1~iQD' and 
Qut of court Settlements. S. 343 could,craa~. 
disincentives tor reg\llated 'entit~e.' ,to' br1ng 
potentially con~llctlng r.9u~a~lons,to·~e appropriate 
aggnoies' attention. xt oou1d a~so .ak. it 
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WlJtec .... arlly di1'ficul~ for -CJAnOl •• to om:tl. 
litigation out ot oourt. 

PROS 

4 

~=t~= ChAngy in QQhgtDn1;,i.v· X .... v@PJUi. i'XPper conalSiaration. S. 343 q08s' bayand ati n9 to Z'erOJ:m 
Ule regul._tary proce •• by 'making'cMnqe.s' in'1!Iub_tantlve 
l.aw -- altarinCj', rOJ: 8Xople, tbeDalaney ,Clau.Q and· 
tb. CDllllDUl\11:.y Rig'ht-to-bow' A~. ' ,1tbet.b.N;" suc:h ~han9'es 
are appropriate should be deoided.on1Y'attar full 
h.ar1nqs in the committees of jur1.aiction and full 
debate O~ the merits. 

~e Administration is as concerned with tha cumulative 
effect or S. 343 as with lt$ partIcular ~.atures. The 
Admini.tration remains co~ittB~, however, to improving the 
regulatory process, both administrati~ely and t~ough 
leq-islation. 

* * 

IaJ 005 

4/Ei 

, I 

II 



02/28/96 WED 12:34 FAl 202 456 0753 CEQ 

"OMINtST"ATO,. 

EXECUTIVE OFFICE OF THE I='RE:SIDENT 
OFFICE OF MANAGI!:MENT ANO eUDGET 

WA$HINOTON. 0.C;. 201103 

OFF'C;I 01' 
,NP'"ORMATIO'" ..... D 

ReOuLATORV' "''''AI ... JUN 231995 

The Honorable Robert Dole 
Majority Leader 
United S~a~es Senate 
Washington, D.C. 20510 

Dear Mr. Leader: 

We wish to provide the Admini~tration'~ views on the June 
21at discuas::ion draft of S. 343, the "Comprehensive Regulatory 
Reform Act of 1995." The Administration is committed to seeing 
enacted into law a regulatory reform bill that will help produce 
more sensible regulations when they are needed. We recognize 
that improvements have been made to the draft bill since it was 
reported by the Judiciary Committee. Nonetheless, we continue to 
have serious concerns with S. 343, and I would recommend that the 
President veto it if it were presented to him in its current 
torm. Some of our more important concerns include; 

• Threshold. Because cost-benefit and risk analyses can 
. be costly and time-consuming, the Administration 
believes that $100 million is the appropriate 
threshold. S. 343, however, has as its threshold $50 
million -- a requirement that would cause agencies to 
use their resources unproductively and that therefore 
cannot itself withstand cost-benefit scrutiny. 

• Risk Assessment/Peer Reyiew. The Administration has 
concerns about the extent to which S. 343's risk 
assessment and peer review provisions are overly broad 
in scope and attempt to micromanage the process of 
assessing risks. 

• Superroandate. We believe that Section 624, "Decisional 
Criteria." could be construed both to constitute a 
supermandate that would override existing statutory 
requirements indiscriminately and to ~equire agencies 
to make unsound regulatory decisions_ 

• JUdicial Review. We believe that the bill could invite 
substantial amounts of litigac10n that would neither 
improve the agency decisionmaking process nor lead to 
the production of more sensible regulations. 

• Petition/Lookback Process. We remain concerned that 
chese proVisions could provide an opportunity for 
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special interests to tie up an agency in additional 
paperwork and drain valuable resources in che process. 
We are aleo concerned that they contain an arbitrary 
deadline as a trigger for sunsetting regulations. 

• Effective Date. S. 343 contains provisions that 
provide little, if any, tim~ for tranBition. The 
Admini~tration im concerned that an immediate effectiv' 
date could result in unnecessary and time-consuming 
disruption of the rulemaking process, requiring 
regulations that have already been through notice and 
comment and subject to Executive Order No. 12866 revie 
to begin the process allover again because of an 
unknowing failure to follow a particular procedure in 
the bill. 

• Environmental Cleanups. The Administration ie 
concerned that Section 628 of the bill could halt in 
their tracks ha2ardous waste cleanups now underway and 
postpone for substantial periods of time those about to 
begin. 

• Regul~~o~~exibilitV. S. 343 as originally 
introduced contained provisions for judicial review of 
Regulatory Flexibility Act certifications that the 
Administration could support. The prOvisions of the 
June 21st draft, however, do not include the 
appropriate safeguards. These provisions could 
consequently generate substantial amounts of new and 
unproductive litigation • 

. This list of concerns is not exhaustive, and our evaluation 
of regulatory reform legislation will depend as much on its 
cumulative effect as on its individual features. We remain 
committed to working with the Congress in order to produce a 
regulatory reform bill that the President can sign. We remain 
opposed, however, to any regulatory reform legislation that will 
impair rather than improve the regulatory process and, 
specifically, to any bill that would generate additional costs, 
additional paperwork, additional litigation, and additional dela 
instead of producing common sense, cost·effective regulations 
that will continue to protect our health, our safety, and our 
environment. 

Sincerely, 

~~ 
-Admio;a.strator 

An Identical·Letter Has Been Sent to the Hon. Thomas Daschle 

IaJ 007 

i . III 

i.11 ,.1 ~ I 
I 

i i 



t, 

I 
I 
I 
I 
I 

02/28/96 WED 12:35 FAl 202 456 0753 CEQ 

• 

ISSUES OF CONCERN 

Decisional Crjtel'jalSupermandate -- ensure no supermandate and sufficient flexibility 
where sCientific or other uncertainties exist. 

III 008 

Judicial Reyiew --'possibility that minor procedural misstep with cost or risk analysis 
could be ground for remand; any review should be restricted to final agency action based 
on the whole rulemaking record under existing standards, 

• Petitions/Look-Back Reyiew -- burdensome tlnd ovc:rlapping processes would tie 
agencies in knots and waste increasingly scarce re::lources, 

• ~liYe.Qak - backdoor regulatory moratorium ifapplicable retroactively or 
Congressional review period extended. 

• 

• 

• • • • * 

Nunn-CQverdell Amendment's Definition of "Major Rule" -- expands rules subje t to the 
bill's requirements to include up to 150 rules that affect small businesses. ! 

Risk Assessments -- applies to all agencies rather than just those that routinely regulate 
risk; micromanages peer review; requires extensive consideration of substitute risk; and 
pushe:: agencies toward single-point estimates rather thar. ranges'. ' 

• Repeal of QelaneyrrRI Restrictions - significant substantive issues should not be 
resolved in what is a "process" bill. 

• CQnsent Decrets -- prohibits court enforcement of settlement agreements that restrict 
agency discretion; but any settlement agreement restricts the signers' discretion. 

• Affirmative Defenses -- bars penalties where a party "reasonably" relies on rule 
inconsistent with rule being enforced or party's "good faith" interpretation of rule, 

• Changes to APA -- changes 50-year old law in Jots of minor ways that will engender 
much uncertainty and/or litigation. 

• Regulatoty Accounting - burdensome and costly "make-work" requirement to calculate 
annually the costs and benefits of all major rules for 5-year period. 

i 
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Febroary21.1996 

TO: (Seebe1ow) 

FROM: Michael Fi1zpatrick. OIRA/ Wesley Warren. CEQ 

SUBJECT: 

··REMINDER·· 
TllEBE WILL BE A REGULATORY REFORM CONFEllENCE CALL THVBSDAY, FEBRUARY U, 1"6, 
AT 5100 P.M. The purpose of the confuteIIce call is to d!_ DOW dcvc1vpmcnts on the Hill regarding regulatory 
n:tbnn legislation. To access ~ conference call, dial (202) 757-2104, code 111111. 

, , 

As mentioned on Tuesday's call, you will :IiJId attached fur your review B copy oftM Bond Substitute to S.942 (14 pagb) 
and a 8UIIlItWY of that language (4 pages). You will also find auached a single PIIP ofthc :sQ-()8]lod .~ I 
Uncertainties" language. If you have: my qucst:iOWl, pleaae oall Mike at (202) 395-1247 (It' Wesley at (202) 456-0224. 

I 
N~ ~ F~ ~~ 

Kevin Burfce 690-7627 690-7380 HHS 
Diux: Thompson 301-443-3793 301-443-2567 FDAIHHS 
JohnDwycr 514-4969 514~238 DOS 
Mark Haag 514-5391 514-4231 DOl 
Richard Cmo 622-0650 622-1188 Tress 
Floyd WillilllllS 622"()725 62l-0534 Trcos 
GaryOuzy 260-7960 260-3684 EPA 
Iulie Anderson 260-5414 26().C1516 EPA 
BobWap 301-504-0515 301-504-0016 CPSC 
Ne\lEisoer 366-4723 366-9313 DOT 
Cresm!oe Massei 366-9714 366-367S DOT 
Me1mio Bellar 208-7693 208-5533 DOl 
LmyFinfer 208-1786 208-4867 001 
Mary Ann Richardson :2.19-6141 219-5120 DOL 
Ronald Mau-r 20~2 205-6846 SBA 
Bob NonIhallll 58605966 5116-1499 DOE 
Tom Gessel 565.7625 ~So7873 VA 
Eric Olsen 120-3808 720-5437 USDA 
Mike Lovitt 482-3151 482~S12 DOC 
Nel'tOll Diaz 708-2244 708-3389 HUn 
Jamie Studley 401-6000 401-5391 Ed 
Maryanne Kane 326·2450 326-:2.477 FfC 
Kaye Williams 942-0014 942-9650 SEC 
EdJmith 395-6709 395-6708 ONDCP 
Kitty Higgins 456-2572 456-6704 WHOCA 
KriB Ba1dcmon 456-7071 4~704 WHOCA 
Tm:ey Thornton 456-6493 456-:1604 WHi.A 
1111let Murguia 456-6620 456-2604 WHtA 
Martha Foley 456-6799 456-2271 WHO 
Linda Lance 456-6222 456-6231 OW 
JeImifer Miller 4»-9056 456.6212 oVP 
Michael Waldman 456-2272 456.7431 DPC 
Ron Melnick 456-6087 456-6025 OSTP 
Marcia Seidner 456-6202 456-6025 OSTI' 
Ellen seidman 456-280:2. 456-2223 NEe 
Mikotoman 395-3997 395-6853 CEA 
Ray Prince 395-5012 395-6853 CEA 
E1enaKagan 456-7901 456-\647 WHC 
Lisa Kountoupes 395-4790 395-3729 OMBILA 

141 001 



02121(96 ]'ED 19; 37 FAX 202 456 0753 CEQ 

MEMORANDUM February 14, 1996 

TO: All interested partie5 
FROM: 
RE: 

Kcith Cole, R~gulQtory Affa-irs Counsel, Senate Small Business Committee 
Healing on S. 942 

The Committee has scheduled a heat'ing on February 28. 1996 on the enclosed 
draft substitute to S. 942, the Small Business Regulatory Enforcement Fairness Act of 
1996. This bill will be the-Committee's primary legislative effort to respond to the l' 
recommendations of the White House Conference on Small Business regarding 
paperwork and regulation. The section-by.section summary of the draft indicates 
which WHCSB recommendations are intended to be addressed by each proviSion of e 
bill. ' I 

The draft includes language subjecting me Regulatory Flexibility Act to judici@.I 
review. This langua.ge hll3 been modified from earlier versions in S.343 to better 

reflect the WHCSB recommendations. Section 404 of the draft also includes a 
modified vet"$ion of S.917 (DomeniCi) which has also heen referred to the Committee. 
The Chairman intends to combine S. 942. and S. 911 iU markup and report out a single 
hill. 

No mar\c.up has been scheduled at this time, but we intend to move expeditiously 
to report out this legislation. We welcome any comments you may have on this draft 
as we prepare for markup. 
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. Section-Dy-Section Summary 
Bond Substitute to S. 942 

(wirh Recommendations of the White House Conference on Small Business) 

Sec. 1. Short Title - "Small Business Regulatory Enforcement Fairoess Act or 1996"" 

Sec. :t Purposes 
- To implement the reconu.u!n~!. .. lions of the 19 '5 White House Cor.tcn:nce on Small 

Business regarding the development auu enforcement of Fcderlll regulations. 
including judicial review of the Regulatory Flexibility Act (RF A). 
To encourage the ef:fc;ctive and carly participation of small business in the Federal 
regUlatory process by incorporating amended pl'ovisions or s. 91'7 (J"Iomt:nici), 
To create Ii mOre cooperative, less punithre iregulalOry environment among ugencies 
and small business. 
To make Federal regulators more accountable for' their enforcement action!; by 
providing small entities with a meaningful opportunity for redress of' arbitrary 
enforcement actions. ;. 

Sec. 101. Definitions - ApPlies to all Federal agency rules that trigger a regulatory 
flexibility, analysis under the RegUlatory Flexibility Act (RF A), ie. they have Ii 
significant impact on a substantialnllmber of small businesses or small towns. 

Sec. l02. Compliance Guides - WHCSB: ReqUire all agencies 10 simplify language 
and jomlJrt:quired for use by small businl!ss. Requires agenc:ie..~ to publish a guide or 
~et inStructions ·that ill· written in a manner likely to be understood by affected small 

I. businesses dcscribing aCtions" j::,mall entity is required to take to comply with lhe rule. 
Starting 60 days after enactment, if a compliance guide or instructions that reasonably 
meet., the criteria is not published for new rules. agencies would have to waive 
punitive civil penalties . (but not economic benefit penalties) on small entities until the 
guide is published. For existing rules that triggered the RFA, the entbrccmenl hammer 
would start in 3 years. 

Sec. 103, Small I:::ntity RUlings - WllCSB: Require rllar all agencies proll'ide a 
cooperative/consulting regularory environment. Directs agencies to c;slablish a 
program lO l:I.uswer inquiries of small cntiti~6 as to their status with re.'S(ll!ct. to 'stl:tlutes 
and regulations that is similar to the current practice of the IRS in is~uing private letter 
rulings. 

Sec. 104. S!1:t"Vices qf Small Buainess Devqlonment Centers - WHCSB: Require 
agencies to assemble in!ormarion through a single source on all small-business related 
government programs. reRulations. reporting requirements. and key federal conracts' 
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naml!s arul phonenumhers. with as much as is feasibly avaiJ.Gble by online c~~uter 
access. Expands the list of pennis!sible activities of .~mall business development I 
centers to include providing regulatory compliance assistance with confidential onsitc 
compliance assessments to small business and to function as a compr~hensivc source 
for computer acce.c;s to small hUliiness informatioil. 

Sec. 201. Small Business and Agriculture Ombudsman.. ~ WHCSB: Require aWl all 
agencies provi.,!e a cooperative/coTlsul.ting regult.·,.?ry environmenr thtu follows due 
process procedilres and that the. agencies be less puniti'\,'e ana more solution-orlemed in 
dealing with uninrentional7'egularory violations. Creates a Small Business and 
Agriculture Enforcement Ombudsman at SBA lo give small business 3 confidential 
means to comment on and rate the performance of agency enforcement persunnel. The 
Ombudsman will also compile the comments ro,providean annual '·cU,.<;tomer 
sati~faction" rolting of difterent agency offices - to se~ whether agencies arc in fac.t 
treating small business more like customers than potential criminali!. The Ombudsman 
would also coordinate with Small Business Regulatory Fairness Boards to b~ 
established in each SBA region. These boards ,-i1il\ provide volunteer representative!' 
from small business a greater opportunity to track . and comment. on agenc~' 
enforcement policy and practice .. 

Sec. 203. Rights of Small Entities in cnfnrcernent Actions - WHCSB: Prohibit fines 
.:ith.:r for 'tI'iolation.t id~m.tified durins a consulting visit requftsted by the c()mpan)'. or 
by an agency investigator and brought to the attention for a first-time specific 
violation. Codifies: !"I!cent sma.lI bu!;ine!;s enforcement iniljMive~ at EPA and OSHA to 
waive civil penalties for first violations by small businCssc~ that are discovered· through 
participation in a compliance assistance or audit programs supported by a state and 
corrected within a reasonable time. These waiv~rs would not apply where the small 
entity has been subject to mUltiple enforcement actions, the violalion involves Criminal 
conduct; or the violation poses an imminent and substantial endangennent. or causdi 
sorious actual harm. to public health, safety or the environment. 

Sec. 301. and 302. Equal Access To .Justice Act Amendments - WHCS1J: Require 
enfQrcemem actions 10 comply with American dut! p,.ocess concepts; adequate notice 
and'opponunity to he heard, a presumplion of innocence Unlit proven guilty. and rhe 
issuance of an impartial judgement. Increases the maximum hourly rate for attOfl\cy~ 

fees under the Equal Access to Justice Act from $75 to $125. Assists small businesses 
in recovering their attorney's fees if they have been sllbjC:~T '.0 ahu. .. ivc or excess ive 
enforcement actions and choose to fight an agency's excessive demands. Limits an 
agency's "subStantially justified" defense to paying att()mey's fees where the agency's 
demands in an enfort;elllcnt action against a small busincSls are excessive when 
compared tQ the size of the:; final settlement or award. or are against agency poliCy. 
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Sec. 401, RegulatOD' Flexibility Analyses - WHCSB: Congress should amend the 
Regulatory Flexibility Act. making it applicable co all federal af(encies including the 
Internal Revenue Service. Clarifies the requirem~nts of the RFA 10 apply to IRS rules 
and interpretive rulemakings. When a rule is likely to have a significant impact on a 
l'Il1bstantja~ number of small businesses. agencies must specify how they have 
minimized thc impact on small business in final rulemakings consistent wiLh (he 
requirements of the underlying statute. -

Sec. 402. Judicia) Review - WHC$B: Grant jutJit.:ial review of I'egulaliolt.)·, pro ..... idlng 
courts the ability to stay harmful and costly regularions and to require agencie5 W 
rewrite them. Waivcs the current bar on judicial rC"iew of the RFA and entitles a 1 
small entity that is adversely affected or aggrieved by agency action to judicial rcvie

l 
v 

of agency action, beginning on the date of publ~cation of the final rule and ending one 
year later, except that where' a provi si on of law requires a shorter period for I 
cMllenging a final agency action, If the court detenninc5 that the: a~cncy action was 
arbitrary, capricious. an abuse of discTction or otherwise not in accordance with the 
law, the court can set aside (he rule Or ord~r thc~gency to take corrective action 
consistent willi this chapter. The applicability of the rule to small entities is tolled 
pcnding completion of the court ordered corrective action. 

Sec. 403. Technical and Confonning Amendment!: - Requires agencies to publish the 
factual and legal reasons for delennining lhal the RF J\ does nOl apJ'ly to a rule. 

Sec. 404_ Small llusincs5 Adyocacy Review Panels - WHCSB: /np,u from small 
busines,i; representatives should be requir2d in any fi.4rure legislation, policy 
development. and regulation m(1kitzg affecting ,<:maLi bLL~inesses. Amends the existing 
requirements of Rf A section 609 for small business participation in the rulemaking 
process by incorporating a modified version of S. 917 (Domenici) to provide early 
input from small business. For proposed and final rules with a significant impact on a 
substantial number of small entities, agencies would have to establish panels to assist 
the agency in determining the potential impacts of proposed and tmal rules on small 
business, and to ask representatives from potentially aflected small busincs,;; for their 
views on the infonnation required by the Kl'A. Agencies would designate it ~cmivr 
level official to be responsible for implementing this section and chairing the review 
panel for each rule. TIle agency promulgalillg a rule subjecl to the RF A would 
coordinate with the Chief Counsel for Advocacy to identify reprcsentativc:s from ~mall 
business. The findings of the panel and the comments of small business 
representatives would be made puhlic as part of the rulemaking record. 
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19 

20 

21 

22 

23 

24 

Amendment in the Nature of:.t Substitute to ~. 942 
Offered by Mr. Bond 

Strike all after the enacting clause and insert the following: . 

SEC. 1. SHORT TITLE. 

This Act may be cited as the "Small BusjnL~s RegulalOry Entorce:mem fairness 

Act of 1996". 

SEC. 1. PURPOSES. 

The purposes of this act are--
• I 

(1) to implement the recommendations o~ the 1995 While House Conference 

on Small Business regarding the development and cnfnrcem~nt of Federal 

regulations; ;;, 

(2) to provide for judicial review of the Regulatory Flexibility Act: 

(3) to encourd.g~ the effective: participation of small bu:;iness in the Federal 

r~gulatory process; 

(4) to simplify the language of Federal regulations affecting small business~ 

P) to develop wmprchcnsivc source:! .of inronnation on regulatory and 
. . .'., . ..: ~ . 

reportinR requirements for small business: 

(6) to create a more cooperative regulatory environment among agencies and 

small business that is less punitive ana more solutlon-ori~ntcd~ iUIli 

(7) to make Federal regulaLors more accouncablc for their enforcement 

actions by providing small entities with a meaningful opportunity for redress of 

excessive enforcement activities. 

TITLE I--REGULATORY COMPLIANCE 

SIMPLIFICATION 

SEC. lOt. DEFINITIONS. 

For pUCJ'oses of this ACt--

.;ehruaty 14. 1996 <;u""1'1Tl.942 
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(1) the terms "rule" and "small entity" have :;ame meaning as in section 60 I 

2 of tiLle :;. United Slales Coue:; and 

:; (2) the tenn "agency" has the same meaning as in section 551 of title 5. 

4 United States Cod.e. 

5 SEC. 102. COMPLIANCE GUIDES. 

(1 

7 

(a) COMPLIANCE GUIDE.-- Beginning 60 days after the enactment ()f this sl:ction. 

each agency shall publish one or more guides or instructions for compliance wlLh rulc:! 

8 Or groups of related rules. for which the agency has pTepared a regulalory flexibility 

9 analysis under section 604 nf title 5. United States Code. descdhing the reqoil'Cments 

10 of the rule. and explaining the actions that an affected small entity is required to take 

I I 

12 

13 

14 

to comply with the rule:. Such guides insrruetions shall be written in a manner likely 
i 

to be underst.)od by offetted small entities. Agencies may prepare separate guidc~ or 

instructions t~;)( groups or classes or similarly affected small entities [or distributioJ 

through means demons[tated to reach small entities, such as the Small Business 

, 5 Ombud::;mlo\l'l at the Environmental Protection Agency or small business dcvelnpmertt 

16 ~ntcrs established under the Small Business Act .. 

17 (b) LIMITATION·ON PENALTIES.-· 

1 ~ (I) Subject to paragraph (2). in tilly civil Or adm.inistrative action against a 

19 small entity for violation of a rule subject to lhis section. agencies shall waive 

20 civil penalties in excess of the economic benefit to the small entity of non-

2l compliance with the rule for any violations occurring prior lu the; publi":;i1tiQU \)f n 

22 guide or instrUctions for the rule covering such small entity that reasonably meets 

23 the requirements of subsection (8). 

2~ (2) This subsection shall take effect 60 days after enactment for final rules 

25 published afier that date and :l year~ after the date of enaclment with respect to 

26 any final rules in effect as of the date of enactment; and any final rules published 

27 prior t('. the date 60 days after the date of the enactment. 

28 (3) Any petition for judicial review of whether n published guide or 

".",,,00\' 1£. 1406 2 ~\J8S1Tn.oo. 
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instruction meets the requirements of subsection (a) shall comm~ncc within one 

year of publicZltion. No defense to Q,n ugellCY enforoement notion h4lol~L1 on t.\ c+im 

that a published guide or instruction does not meet the requirements of SUbsectllon 

(a) may be raised af\er the date ()n~ ye:ar after publication, 

SEC. 103. SMALL ENTITY RULINGS. 

(n) GEN~:RAI .. --Whenever ~ppropriate in the inTerest of administering: statutc!\ and 

regulations within the jurisdiction of an agency, h shall be the pl"actice of thc agency 

to answer inquiries of small entities as to their status with respect to such slalull;s 11111..1 

regnlation$ and as to the effects of their action~. Such rulings shall inlerprct and npply 

the statutes and regulations within the jurisdiction of the agency to a specific set of 

facts as supplied by the small entity. , 

(b) PROO~AM .•• Each agency shall e~tablisfi a program for issuing rulings in 

response ~o such inquiries no later than I year after enactment of'Lhis section. utilizing 

existi~g':functions of the agency to the extent practicable. such H..."i the practice described 

at 26 C.F.R., section 601.201. 

(c) GU)DELINES.- Each agency shall publish guir~-:lines establishing thr~shold 
.' . '"' ,~: .... . " . 

requj(em~~tS to'obtain a roling under this sectioo. 

SEC.' 1(W": 'SERVICES OF SMALL BUSINESS DEVELOPMENT CENTERS. 

Section 21(c)(3) of the Small Business Act (15 U.S.C. 648(c)(3)) is amended· 

(1) in subparagraph (0), by suiking "and" at the end; 

(Z) in subparagraph (P). by striking lhe period at the end and insI;!tf,ing L\ 

semiColon; and 

"' " (3) by inserting afteT subparagraph (P) the following new subparagraphs: 

·'(0)' 'providing assistance to small business concerns regarding regull1LUry 

requircment."I. including providing training with respect to cost-effective regulatory 

compiiance. 

"(R) developing informational publications. establishing resource centers of 

referenc~ materials, and distribUTing compliance guides published under section 102(a) 

FebruU)' 14. 1996 3 
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of the Small llusine!is Regulatory Fairness Act of 1996 to small business concerns: 

"(S) developing a program to provide confldemiCll un~iLc:: asscssmcnt..'i and 

recommendations regarding regulatory compliance to small business concems and 

assisting small business concerns in analyzing the busincs:.; development is!lUCS 

associated with regulatory implementation and compliance measures; and 

'"(1) dcv c10pine n program to function as a comprehensive source (or online 

computer access to infonnation government financial and ctmtracting programs,'_" I 

;~~O~S';;::;;;~~~:;ri;~o;~;~:~s;:;~;a~;~:Js 
, ','. I 

SEC. 201. SMAI.I. BUSINESS AND AGRICULTURE ENFORCEMENT 

OMBUDSMAN. . i 

The Small Business Act (15 U.S.C. 631 et seq.). is amended-

(1 ) by redesignating section 30 as secrlnn 31: and 

(2) by inserting after section 29 'the following new section: 
, ' 

"SEC. 30. OVERSIGHT OF REGULATORY ENFORCEMENT. 

"(a) DEFIN,"'IONs.--For purposes of this secfion, thl! term--
• • I I .... '1.1 ~~ '. • , 'c'.'," .:, "~,'. • 

'"( 1) "Board", means a Regio~ai 'S'~'all' Business Regulatory Faimc$:; Board 

established under subsection (e); arid 

"(2) "Omb~dsman" mCI1!lS the Small Businc5~ I.Uld Agrlculturo EnfOJ'cernent 

Ombudsman designated under subsection (b), 

"(b) SBA ENFOR.C~MENT OMauDsMAN.-

'A(l) Not later than 180 days after the date of enaclWl;:lIt of this section. the 

Administration shall designate a Small Busbesg and Agriculture Entorcement 

Ombudsman utilizing existing personnel to the extent practicable. Other ageJcic5 

shalt assist the Ombudsman and take actions as necessary to ensure comPlianbl,e 

with the requirements of this. section. . 

'·(2) The Ombudsman shall-· 

I' ... .....,. , .. , 19'>6 4 SUflSTIT3.942 
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(A) work with each agency ''''ith regulatory authority over small 

business to ensure that !;mall bl1~ine~s concerns subject to an audit. on-site 

inspection. compliance assismncc effort_ or other enfoTcement activity by 

agency personnel are provided with a confidential means to comment 011 and 

reue lhe performance of such personnel: 

'-(B) establish means to solicit ano receive comments from small 

business eOtlcemt regarding the enforcement activities of agency personnel 

and maintain such comments on it confidemial b'l$il;, includillB via toll-free 

telephone number and computer acce~s~ and 
~ 

"(e) based on comments received froQl small business ooncerns and the 

Boaras. annually report to Congress and alTt;:r.;lcu agcncie:s ~oncerning the 

enforccmem activities of agency persgnncl including a rating of the 

responsiveness to small busines!i of the various regional and program olliccs 

uf each agency and the degree to which rtlgulated small busin~::i:; conc;~m~ 
are treated as custnm~rs of the agency; and 

"(0) coo'rdinate and annually report on the activities. findings and I 

recommendations of the Boards [0 the Administration and to the heads of . ,.. . .... ': . 
affected agencies_ 

"(c) REGIONAl.. SMALL BUSINeSS REGULATORY F;\lRNESS BOAROS_--

"'( 1) Not later than 180 days after the date of enactment of this section, the 

Administmliun shllll establish a Small Business Regulatory Fairness Board'in each 

regional oftice of the Small Business Administration. 

"(2) Ea~h Board established under paragraph (1) shan--

"tA) meet at least annually h) advise; the Ombudsman on IIUllters nf 

concern to small businesses relating to the enforcement activities of agencies; 

"(8) report to the Ombudsman on instances of excessive enforcement 

aClions of agencies against small bUSiness concerns including any tindings OT 

Tccurnmcnrlations of the Board as to agency enforcement policy or practice; 

" ...... "'}' I~, 19!1b 5 
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and 

"(C) prior to puhlication, prtWide comment on the annual reporT. of t'he 

Ombudsman prepared under subsection I.b). 

"(3) Each Board shall consist ~f five members apPGinted hy the 

AQrninistrarion. after Consulting with the chair alllI T"4f1king minority Il1cmhcr ~"f 

the Small Business Committees of the House and Senal';. 

"(4) Members of the Board shall 5~rve for term !'I of three ycan~ or less. 

"(5) The Administration shall select a ehair from among the members of Ihe 

Board who shall serve for not more than 2 vears ~IS chair. t- • 

'·(6) A majority of the members of the Board shall constitute a quorum ror 

the conduct of business. but a lesser number may hold hearings. 

··Cd) POWERS OF THE AOARDS. 

"(1) The Board may, for the purpose of carrying out the provisions of this 

sCl;tion, hold sucli hearings, sit and act at such times and pluces. take such 

testimony, and receive such evidence as tho Roard determines to he approl"riate. 

"(~) Section 1821 of title 28. United States Code. shaH apply to witnesses 

requested to appear at any hearing of the Board. 

"(3) Upon the ~equcst of the Chairperson, rho Board may seoUre directly 

from the head of Ilny Federal department or agency s.uch infonnation a<; the Bbard 

considers necessary to carry Out this section, other than any material describeJ in 

!Section SS2(b) of titl~ ~. Unhc;d SUUii:::5 CoJ~. I . . 
"(4) The Board may use the United States mails in the same manner and 

under the same conditions as other departments and agencies of the Federal 

Government. 

"(5) The Board may accept of donations of services ncc~S5ary to conduct its 

business. 

"(6) Members of the Board shan serve wiLhout compensation. provided that, 

n\embers of the Board ~hllll he allowed tra"e\ expenses. including per diem in lieu' 

6 slIHsnn.1l42 
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of subsistence. at rates authorized for employees of agencies under subchapter I of 

1 ~hapt~" 57 of tid.: S. Ul'\it~d States Code. while uway fro1Tl their homes or I'e~ular 

3 places of husiness in the pertormance of services tor the Board:-, 

4 SEC. 202. RIGHTS OF SMALL ENTITIES IN ENFORCEMENT ACTIONS • 

.5 (a) ~ubjeCt to subsection (1)). in any civil or adm..lnislnllivl;; action against a small 

() entity for violations of a rule subject to this sel!tion. covered agencies shall waive civil 

7 

8 

9 

10 
11 

12 

13 

14 

15 

penalties for the first violation of a. :;ta.tutorv or rerru]atory requirement by II. small 
, ~ ::0- I 

entity. provided that the violation is corrected within .a reasonable correclion pr:riud. 

Rnd the violation is discovered by the small entity thr-ough participation in a 
I 

compliance assistance or audit program supported by a state, or a Compliance audlt
l , , 

resu1tin~ in disclosure of the violation to the ~(wered agency or a stale agency with 

enforcement authority over the violation_ 
~ 

(b) This section shall not apply where--

(1) the small entity has been subject to multiple enforcement act.ion hy the 

Ilgcn.;y in the past th-c yenrs; 

16 (2) the violation involves criminal conduct;:, 

17 ',: '~3rthc violation poses'an imminenl and substantial endangennent. or causes 

18 serious actual harm, to pubii~ hoealth. safety or the environment 

19 (c) For purposes of this section, the term i'covered agency" means the 

20 Environmental Protection Agency and the Occupational Safety and Health 

21 Administration. 

22 TITLE III ... EQUAL ACCESS TO JUSTICE ACT 

23 AMENDMENTS 
SEC. 301. ADMINISTRATIVE PROCEEDINGS. 

, Section 504(b)(I) of title 5. United States Code. is amended --

24 

25 

26 

27 

(I) by striking "$75" in subparagraph (A) and inserting "S 125"; 

(2) by striking '\ or (Hr' in subparagraph (8) Bnd inserting ; .. (ii),'; 

7 SlIRS"IlT),\H2 
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16 

(3) at the end uf subparagraph (R), by striking ";" and iaserting lh~ 

following; ... or (iii) a small emity as defined in section 601;": 

(4) by striking ": and" in 5ubparagraph (D) and in5Clting ";" 

(.5) by adding at the end the tollowing new subparagraphs: 

"(F) "prevailing party" inc:\t1dcs a small entity that hilli raised a ~ucces~thl 

defense te- a claim in an adversary adjudication brought hy an agency. and a small 

entity that is a party to an adversary adjudication brought by an ngency in whieh 

the cost to the small entity of a final Settlement or ilWI1TU i:> leli' than the cost tu 

the small entity of complying with a posi~ion of the agency" including any 
. . 

demand for settlement sought by the agency, and, 

"(G) in an adversary adjudication brought by an agency against a small 

entity a position of the agency shall not bJ ~'substantially justified" unless the 

agency demonstrates that the cost to the small entity of complying with such 

position is not excessive when compared tothe cost of any final senlement or 

awam and such poshion is cnnsi!'>tBnT with agem:y policy .... 

SEC. 301. JUDICIAL PROCEEDINGS. 

t 7 Sec:tion 2412 of title 28. United States Code. is ame~de~ in paragraph (d)(2)--

18 (I) by striking "$75" in subparagraph (A) and insertins "$125"": 

19 (2) by strikirts ", or (U)'· in subparagraph (B) and inserting ", (i1)"; 

20 (3) a.t the end of subpumgraph (8), by striking '":", and inserting me 
21 

22 

23 
24 

25 
26 

27 

28 

following: ", or (iii) a small tntity as defmed in section 601;"~ 

(4) by striking "; and" in subparagraph (G) and inserting ";" 

(5) in subparagraph (H)~ 

(1) after ' .... 'prevailing pany"," by imscrling "includes a small entity that 

has raised a successful defense to a claim in a civil action brought by the 

United States, a small entity that is a pany to a civil action brought by the 

United States in which the cost [0 the small entity of a llnal seItlemt::1ll 1I1' 

award is less than the cost to the small entity of complying wirh a position 

, I'ehtuary 14. IQ% 8 SUEIS"nn.942 
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of the United States. including any demand tnr settlement sought by the 

United States, and": and 

(ii) at the end of the subparagraph. by !itriking .. :- ~md inSerting "; nd'-: 

and 

(6) by lidding lit the end the following new S"UbpI1rd!,;ruph; 

"(I) in a civil action brought by the United States against a small 

entity, a position (,f the United Slates shall not be "substantially justified" 

unless the United ~tates demonstrates that the cost to the !lmall emilY of 

complying with such position is not excessive when comp8J'ed to the Cost of 
.) 

any final settlement or award and such position is consistent \ .... Ith United 

States policy.". 

TITLE IV--REGULATORY FLEXIBILITY ACT 

AMENDMENTS 

SEC. 401. REGULATORY FLEXIBILITY ANALYSES. 

(a) INITIAL REGULA TORY FLEXIBILITY ANALYSIS .•• Seclion 603(a) of tiUe 5. 

United States Code. is amended by inserting after "proposed rule.", "or l'ublishcs it 

notice of interpretive rulemak.ing of general applicability.", 

(b) FINAL REGULATORY FLEXIBILITY ANAl.YSIS. - Section 604 of title 5~ United 

I 9 Sta.tes Code, is amended --

20 

21 

22 

(1) in subsection (a) to read as tbllows: 

"(a) When an agency promulgates a final rule under section 553 of this Lit.le, lafter 

being required by that section or any other law to publish a general notice of proposed 

23 rulcmaking, or otherwise publishing an initial regulatory flexibility analysis. the agency 

24 shall prepare a final regulatory flexibility analysis. Each tinal regulatory tlexibiliry 

25 analysis shall contain--

26 U( 1) il succinct statement of the need for, and objectives of. tht! n.lle; 

27 10(2) a summary of the issues raised by the public comments in response to the 

141014 
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initial regulatory flexibility analysis, a summary of the assessment of lL~ agency of 

such issue:.. and a Statement of uny chnng,c:s made in tho propo::led rule as 9. !'$sult of 

such comments; 

"(3) a description of. and an estimate ofthc number of. small entitic:s to which 

the rule will apply or a brief description of why no SUCh t:!!lilntllc is (lv~il:'lhll": 

"(4) a descrip~on of the projected reporting. record keeping and other compliance 

requirements of the rule, including an estimate of the classes of small entities which 

will be subject to the requirement and the type of protessional skills necessary Illr 

preparation of the report or record: and 

"(5) a description of how the final rule has rninin,izcd the significant economic 

impact on small entities consistent with the stated objectives of applicable statutesJ 
i . I 

including a statement of the f~tual and leeal rea'>on!l1 for selecting the alternative 

adopted in the final rule and why each one of the other 5ignifi~ant alternatives to the 

rule considered by the agency was rejected. n; and 

,(2) in subsection (b). by striking ;'QI the time" and all that follows lind 

insening "such analysis or a summary thereof.". 

SEC. 402.'iti1)IC'I.U, REVIEW. 

Section 61\ of tille 5, United Sw.Le:;l Code, i:; amended to road elS follows: 

"§611. Judicial Review 

"(a)(J) For any rule subject to this chapter, a small entity. as defined in section 

601.,that is adversely affected or aggrieved by agency action is c::ntHlt:d to jUdicil1l 

r@view of Agency compliance with the requirements of this chapt.,;r. except the 

requirements of sections 602, 603 and 612. 

"(2) Each eourt having jurisdiction to review such rule for compliance with 

Sl;ction 553 of this title or under any other provision of law shall have jurisdiction to 

review any claims of noncompliance with this chapter. except the requirements 0ll 
sections 602, 603 and 612. 

"(3)(A) A sm.all entity may seek such review during the perioc1 heginning on the 

F""\l1IIY I~. 1996 J.O 
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1 date of publication of the final rule and ending one year later, except that where a 

2 provision ot'law requires thal an nction challenging a fina.l agenc~y regulation be 

3 commenced before the expiration of such one year period.. such lesser period shull 

.4 apply to a petition lor judicial review under this section. 

, "(B) In the ca:;c where an 1l"~I1l.;y dc;laV$ th() i~s\1a.nc~ of B (inal r~g",ll.1.t()ry 

6 flexibility analysis pursuant to section 608( b) of this chapter, a petit.ion for 

7 judicial review under-this section shall be filed not later than -

8 (i) one year alter the date the analysis is made available to [he public. 

9 

10 

or 
~ 

(ii) where a provision of law requires. that an action challenging a final 

1 t agency regulation be commenced before we expiration of tht: llUe YCIU" 

12 period, the nllmher of days spc:~ified 1n such provision of law that is after 

13 the date the arialysis is made available to the public. 

14 "(4)(A) If the court determines. on the basis of the rulemaking record. that the 

15 

16 

17 
18 

19 

20 
11 

22 

23 

24 

2S 

26 

27 

28 

agct\cy action WIlS arbitrary, capricious, an abuse of discretion or otherwise not in 

accordance with the law. the court shall order the ag_:icy to take corrective action 

consistent~With· this ·chapter •. '" . . . 

"(B) Small c'ntities shull be exempt from compliance with rules subject to a 

court order under subparagraph (A) UI1til the: court determines that such corrective 

action has been undertaken in accordance with this subchapter. 

"(5) Nothing in this sub:;~cti()n :;haU be construed to limit the authority of any 

court (0 stay the effective date of any rule or provision thereof under any other 

provision of law or to grant any other relief in addition to the requirements of this 

section. 

"(h) In 3n Mt:tinn for the judicial review of a rule. any regulatory flexibility 

analysis for such rule (including an analysis prepared or corrected pursuant to 
. . 

subparagraph (a)(4)(A)) shall constiUlte part of the whole record of agcnc: ar.::Liol1 in 

connection with such review. 

l'vil<vOll' 1-4. 1996 :11 liUDSTlT3.94a 
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I 

'" ... 
3 

4 

5 

6 

7 

8 

9 

10 

tI 

12 

13 
14 

15 

16 

17 

18 

19 

20 

.21 

22 
23' 

24 .,--::, 

26 
27 

28 

"(c) Except as otherwise required by this chapter, the court shall apply the same 

~umdards of judicial review that govern the review of agency tindings under the ~t.atute 

granting the agency authoritY to conduct the rulemaking. 

"(d) Compliance or noncompliance hy an agency with the provisions ur this 

chapter shall be subjl;ct to judicial review only in i:\1,;\,;vi·dAncc with thi!l :!\,;c;:~jon, 

"(e) Nothing in this section bats judicial review of any other impa~l ~talemenl or 

similar analysis required by any other law if judicial review of such statement or 

analysis is,otherwise provided by law." 

SEC. 403. TECHNICAL AND CONFORM,NG AMENDMENTS. , 
(a) Section 60S(b) of title 5, United State,s Code. is amended to read us foJ]ows: 

"(b) Sections 603 and 604 of this title sh'un not apply to any rule if the head of 

the agency certifies that the nile will nnt~ if prtmulgated. have a I)ignificant economic 

impact on a substantial number of small entities. If the head of the agency makes a 

certification under the preceding sentence: the agency shall publish such certification. 

along with Q succinct statement providing the factual and legal rea~ons for such 

certification, in the Federal Register along with the g~neral notice of proposed 

rulcmaking for the rule, The agency shall provide such cenification and statement to 

lht: Chief Counsel for Advoca~ ot'thc Small Bu'siness Administration,". 

(b) Section 612 of title S~ United States Code is amended -~ 

Ii! 

(1) in subsection (a), by striking ··the committees on the Judiciary of the 

Senate and the House of Representatives, th~ Sdect Committee on Sma.ll Burl ine~s I (I 
of the Senate, and the Committee on Small Business of the House of 

Representatives" and inserting "the Committees on the Judiciary and Small 
" 

Business of the Senate and House ot· Representatives". 

(2) in Ruhscction (b). by 5trikine "his views with respect to the" and 

inserting in lieu thereof. "his or her views with respect to the". 

SEC. 404. SMALL BUSINESS ADVOCACY REVIEW PAN EUS. 

(a) SMALL BUsrNF-SS OUTREACJ.t AND IN1'ERAC'lF.NCY COORDlNA·\'lON.-- Section 609 

I'eh"""" I 4. t 09~ s\JYSTITJ.Q42 
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1 of title 5. United States Code is amended --

2 (1) before "lechniyuel)," by inserting ·'the rCI;I..'1cm£lblc u:::e of': 

3 (2) in paragraph (4), after "entities", by inserting "including soliciting and 

4 receiving comments over computer net.works": 

5 (3) hy designating the current text as :;ubscction (a); ami 

6 (4) by adding the following new subsection: 

7 "(b) Prior to publication of an initial regulatory flexibility analysis--

8 "( 1) an agency shall notify the Chief Counsel for Advucacy of the Small 

9 

10 

1 1 

12 

Business Administrnt.ion and provide the ~hief Counsol with information on the 

potential impacts of the proposed rule on small ·entities and the type of small 

entities that might be affected: 

"(2) the Chief Counsel shall identifY ~epre~entativE:s of affected small entities 

13 to ~ssist in the assessing the potential impacts of the proposed rule: 

14 "(3) the agency shall (;onvene a review panel for such rule ¢onsisting of 

15 repn:.'i~ntatives of the office within the agency f¢sponsible for c.arrying out the 

16 proposed rule, the Office of Intbrmation a.nd Regulatory Affair!:: within the Office 

17 of Management and Budget. and the Chief Counsel~ 

18 "(4) the pRIlel shall rt!vicw IJIlY material the agency has prepared in 

19 connection with this chapter and consult with the small entity representatives 

20 identified by the Chief Counsel and other appropriate resources on issues related 

21 to subse<;tion 603(b), p~ragraphs (3), (4) and (5); 

22 "(5) the review panel shall repon on the comments of the small entity 

23 representatives and its findings as to issues related to subsection 603(b), 

24 paraglaphs (3), (4) and (5), provided that such report shall be made publh; as part 

25 of the rulemaking record: and 

26 U(6) where appropriate, lhf; agency shall modify the proposed rule or the l 

27 

28 

decision on whether an initial regulatory flexibility analysis is required. 

U(c) Prior to publication of a final regulatory flcxihi!ity analysis-· 

, 
1.3 .f.:(JMTI'~.Q.i2 
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"(I) an agency shall reconvene the review panel established under paragruph 

2 (b)(3): 

3 "(2) the panel shall review any material the agency has pr~pare~ in 

4 connection with this cha.pter and consult with small entity reprl!sentatives 

5 idcnritied by the Chief Counsel and ot"'er approprluLt.: n:Sl)lI"r"'~ ' •• - "'n .... ' .~I·,,··ri 

6 to subsection 604(a), paragraphs (3). (4) and (5): 

7 "(2) the review panel shall report •. m the comments nf the smnll entity 

8 representatives and its findings as to issues rela!;:-!! to subsection 604( a l. 

9 par-agraphs (3). (.4) Ann (S). provided tha, such report shall be made public .lS pa.rt 

10 of the ru1cmaking record: and 

II "(3) where appropriate. the agency s~all modify the final rule or the decision 

12 on whether a final regulatory flexibility at~lysi~ is required. 

13 "(d) An agency may in it discretion apply ~ubsections (b) and (e) to rules that the 

14 

15 

16 

17 

agency intends to certifY under subsection 605(b), but the agency believcs may hav~ a 

grcltl~r than de m.inimis impact on a substnnlia.1 number of small entitie.":', 

(b) SMALL BUSINESS ADVOCACY CI-IAIRPERSON~.--Not later than 30 days aft r the 

date of enactment of this Act, the head of each agency that has conducted a final 

18 regulatory flexibility analysis shall dr:signate an employce that has (1 small bU!li .. c~s 

19 advocacy or liaison role who is a member of the ~enior Executive Service (as that 

20 term is defined in subsection 210l(a}) and whose immediate !;upervisor is appointed by 

21 the Pl"C5idcnt, to be responsible for implementing thi:. seclion ulld t(". ""t fl.:> pCrn\nnCIIl"lt 

22 chair of the agency's review panels established pursuant to this section. 

23 

14. SIIH!i rln.941 
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:1 

1. Add to the det1.ll.:Ltlons of "benefits" I 

--the term benAfit m~n& the reaaonably identif~able 
significant f~vorablQ alreCtB, ~~~fiab~e and ' 
nOnquantlftablo, includ.i.tl.g l:ed:~ction .in :I::l.sJ\: and 
socLal, health, QQv1~nmentcl, end econam1c effects •... 

2. Add to the deflnit.io~ of. MCOSt:;W: 

--th. teem co=t ~ th~ reasonablY ~dent1fiablG 
aignificant ac!Te:z:=re effeCts, quant:1t1.abl.a and. . 
nonquantiiionl.e, including subsUtntion risks and 
I>Qc.lal, helllth, env1.ruDIllentaJ., and economic effects •••. 

3. rn 1/17/96 Qra~t (just ~or rererence purposes) add at 
end. ot: line 12 •. 

"Where a risk asseS~Ant ha= b~n pre~a:ed p~~euQnt to 
Subchapter III, the analysis of. costs and benefits 
snaIL rely on thG re~ults of that riek a~ses~ment.· 

4. In decis~o~ QritGria make a new (a)(l){D): 

-CD) Any determination under subsections (a}(~)(B) or 
(a)(1.)(C) of thi~ :!!Iaction shall be basea. OIl. 't.hg 
regula.tory analysis X'eqai..red. by S(!Ct.ion 622 including 
th~. une~~int i~:, i:hare1n.· 

-, 

141020 
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THE SMALL BUSINESS RELIEF AND REGULATORY 
ACCOUNTABll.1TY ACT OF 199' 

Ua;ulldlve HJatory 

'I'ltL!. i. StrengtiteuiDg Regula~ry FlQIbIW)' 

PaSsed the Judiciary Committee by voice \IQte OIl February 16, 1995 BlI Title 1 ofHR 926; 
Passed the House by a vote ot41S·15 00 March 1, 1995. 

Also passed the House again 257·165 on NO\'. 9,1995 A$ part oftbe ·WaIker Alnendm.em.t· to the 
Debt Limit Bill (Sec.3004, Title m or HR 2586). 

PlI$SCd the Senate WI part of the Oebt Llmft Bill, 49·47 on November 9, 1995. 

Title ll: :bgulatory 1mJ)ad Analyala 

Passed the Judlciaty commtw:c by wice vo~ on Februaty 16, 1995 as Title II, HR 926; 
PL~-t theHoWlO by a vote of415-15 on March I, 1995. 

Also passed the House again 257·165 on Nov. 9, 1995 as part of the "Walker Amendment" to the 
Debt Limit Bill (Sec. 3002, Title m of HR 2586). 

Passed the Senate 8.'l part of the Debt Limit Bill. 49-47 on November 9,1995. 

Title m: Goverument management PriotitWldon 

Passed the Senate as R RothIBidenlGlenn IllDelldm@ntto S. 343 by"oic:e wteOl"l July 13, 1995 
(broadl'!J: vmlion). 

PB99Cd the Senate again BII part of the Debt Limit Bill, 4947 on November 9, 1995. 

Passed theHoUSl': 257·165 on November 9,1995 BlI part of the "Walker Amendment" to the Debt 
Limit Bill (part of Section 3003 of Title Ill). 

Title IV. Admlnlatratin Revt--

P8.'lsCd Govern:ment Reform and Oversight Committee 39-7 on July 18, 1995, HR 994 (with 
autOmatic sunset ofrules); 
Passed Judioiary Committee by ,""ice vote C)(;t. 31. 1995 (without automatic sunset at rules). 

Passed Senate Governmental Affairs in S. 291,12-0 on Man:h 23, 1995 (withRlltDJIUltio SUDSetof 
rules); 
p~ Senate JudiciIII}' in S. 141 (with IIU1mnBtic sUnset of rules). 

Senate passed Abraham sIreIlgthening amendment 96-0 durinjt debate on S. 343. 

Title V: Cong"'ioDai Review 

Passed the Scnatt: 100-0 on March 29.1995 (as S. 219). 

Passed the Howle 2S7·HIS on November 9,1995 as part of the "Walker Amendment" to the Debt 
Limit Bill (Sec. 3006, Title m ofHR 2586). 

I4J 002 

III 

III 



02/23/96 FBI 19:30 FAX 202 456 0753 CEQ 

THE SMALL BUSINESS RELIEF AND REGULA TORY 
ACCOUNTABlLITY ACT OF 1996 

Title I: Strengtbealag Regulatory FIexlbDHy 

• Currently, the RcgulatOl}' Flexibility Act (RF A) requin:8 federal agencies i88Uing new rules to consider the 
impact The rule wnuld have 011 -U entities, including small ~ IIIJd loo;al govenunent.!l. An agency Is 
supposed to prepare a regularmy flexibility analyU unless it certifies that the rule would DOt have a significant 
economic impact on a substantial number of 5IIlall entities. ' 

• However, the RF A does not allow BmIIll buMn_ or other !lIlllIll entities to challenge sucIt an agency 
oortification or to challenae an agency's failure to olhEll"Wise follow the procedutw set forth in the Act 

• Tine I of this bill will strengthen the RFA by allowing affected sma1l entities to challenge certain agency action 
and inaction -.-lct the RF A in QQw1. 

Title U: Regulatory Impact AlJIIlyIIl . . ' I 

• Title U amends cutn:ullaw by rlet!IDng a "major rule" and ~ federal agencies to consider the impact of 
proposed majC'll' ndes before they are publishM. Agenoiefl proposing Ii new major rule will have to conduct and 
publish a regulatory impact analysis describing the rule's potential benefits, potential OIlst!I, the Altemative 
approaches 00Dsidered, any conflicts with or duplication of other rules, whether on-site inBpections or 
maintenance olrellOlds will be required and 811 estimar.: of the implementation and enforcement costs to the 
agency. 

• Title n iUso will require agencies proposing ~or IUles to hold a hearing or extald the eonnnent period if more 
th.an 100 Interested persons submit requests far a hearing or such an extension. 

Title III! Govemment MlIIlagement PrIoritization 

• Title m will promote the establishment of govcrnmmt budget and strategic planning priorities in order to 
achieve greater health, INIfcty and enviromnciltal plVleotion at less oost. 

• Each federal agency with authority to protect human health, safety, or the enviromneDt is directed to estab . 
priorities in budget and mtegic planning which will achiever the greatest overall net l1:lduction in risks. 

• The President is directed to ineorporate each a~cy's budget and strategio planning prioritiCli in his IIIIIlWII 
budget request to Congress. The title also requests the President to recommend legidalion to refonn, 
eliminate, or enhance programs relating to human health, safety, or the enl'ironmcnl that would assist agencies 
in IlCbieving !he budget and strategic pl8lllling priorities. 

• Because the bill provides that "[n]othing in this title shall be construed to supersede any statutory slm2datd 
requiremtlnt, or deadline designed to protect human health, safety. or the environment" there can be no 
baclcslldillg on importaDt health, safety or euvironmental goals. and the bill will only help in achieving these 
importaql goals mono c:trcc:tivcly and e8ic;iently. 

Title IV: Admlnlltrative Review 

• In 11 speech OIl February' 21, 1995, Prcsideut Cl.inton acmowledged that the regulatory culture WlI!I in need of 
fundamental change. As a consequence. he ordered all regulatory ~ "to SO over eIrery Wns1e regulation 

I4J 003 
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aodoutthose n:guIatiom whiWi III"C~ ... ··lIIIdmake arepon tome by Juue 1st, along with any ... 
reoonuru:ndatim~ [needed] to ... 1"f!dI1CIe the reguWm'y hvz-deD on tH ~ people." ThG egcnciCft' RtSpCID3C 

to President Clinron'lI directive, however, has been disappointing and unda'scores the need for amgressional 
actioD that will affect a penII8III:D1 change in the regulatOly culture. 

• Title IV will require federal agem>ies to pcriodioally review their major rules TO deIaminc whcthw they IiIwuld 
be continued without change, modified. conaoliaated with othe!- rulCll, or aIlowed to terminate. ~ also is A 

petition process that will pennit the public and appropriate Conunittees of C0ngre&8 to request that agem:ies 
review a non-major rule in the same DlJlIIUt:r. 

• Agencies will review their existing major rules over a !ltAgBM!d nine-year peritxI. Agencies will review their 
new major rules seven years after they are issued. The President may extend these periods ifDececsatY. TbiB 
title will belp ensure that obsolete, Im!!ffe<'9ary, duplicative, or contlicling rules are reviewed and either 
modified or termin·ted 

• Title IV coutains the following provisions from HR 994 n:portc:d by both the House Government Reform JI 
OVarsigbt Committee 8lld the House Judiciary Committee: 1 
_ Agencies must fim conduct an "administrative review" oftbeit rules aod COIIsider public <X>JJlIIlcn: 

011 twelve faclDrs relating to the rule's' past implementation. I 

Agencies III1I5t then condutll an AI' A rulemaking procedure to continue the rule, modifY or consolidate 
the rule, or terminata tH rule. 

Rules that are continued, modified. or COiIBolidated with other rules must meet the same statutory 
requiremeDts that would apply /Ill if they were issued /Ill new rules. 

There ill DO "SUIISflt" ofregulatioM. but agencies are directed fl) follow 8 reasonable timetable in order 
to complete each review and rulemaldng in an orderly 1D8III1eI'. 

Title VI COIlgtalionlll RevIew 

• Title V will allow Congress to review major rules to detennine whether they should be "vetoed" prior to taking 
effect. Title Voreates expedited procedurea in ~ to oonsider joint resolutiOllll of disapprovBJ whicb 
would ovc:rru1c the JICW ru1e prior to itll implementation. 

• A joint resolution of disapproval would be Pl=ted to the President like 1lIIY other' bill. However. CongresS 
CID U8C the expedited procedures at the proposed rule Slagel to indicate that aD agency should reconsider a 
proposed rule rlial Congress believe9 is seriously tlawed. 
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THOUSANDS OF CHILDREN THREATENED WITH LEAD POISONING BY H.R 1022 

ISSUE: Lead poisoning is the number one health hazard for America's children under the age of 
six. Approximately 1.7 million children have been exposed to dangerous levels of lead in their 
blood, primarily from lead-based paint. Lead poisoning can cause learning disabilities, behavioral 
problems, and brain damage. Low-income, inner-city, Afiican-American and Hispanic-American 
children are at especially high risk for exposure to lead-based paint because of the older housing 
and neighborhoods in which they live. Federal lead-based paint regulations can help protect these 
children from poisoning. 

AGENCY RESPONSmILITY AND ACTION: The Department of Housing and Urban 
Development (HUD) is responsible for preparing lead-based paint regulations that require 
evaluation and reduction oflead-based paint hazards in government-owned and government
assisted housing. Under the law HUD must also require sellers and landlords to provide 
purchasers and tenants of homes built prior to 1978 with information on lead-based paint hazards. 

IMPACT OF H.R 1022: H.R. 1022 would cause a two to three year delay in HUD's completing 
its draft lead-based paint rules and turning them into legally-binding regulations. This long and 
unnecessary delay in issuing lead-based paint regulations would seriously jeopardize the health of 
thousands of young children who are currently at risk oflead poisoning. Under H.R. 1022, HUD 
would be required to develop a risk assessment for each lead-based paint rule, conduct a peer . 
review of the risk assessment and regulatory impact analysis, and submit an advanced notice of 
proposed rulemaking to the Federal Register. Additional time would also be necessary for a 
public hearing if more than 100 individual cornments were received on the proposed rules, which 
would be likely. The lead-based paint rules could easily be delayed by two to three years, based 
on HUD's recent experience with a peer review panel for the development of new "Guidelines for 
the Evaluation and Control of Lead-Based Paint Hazards in Housing," and on the time needed to 
develop and publish an advanced notice of proposed rulemaking. H.R. 1022 would delay HUD's 
efforts to reduce the lead poisoning of millions of America's children. 

Draft document for discussion purposes only. 
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H.R. 1022 COULD THREATEN THE 
SAFETY OF TOYS 

[SSUE: Parents want to be sure that the toys they get for their children are safe toys. A source 
of amusement that helps our children develop should not bring tragedy into a family. We need to 
ensure that toys are free of harmful features like small parts or sharp edges that can tum play into 
disaster. For example, we all know that young children put almost everything into their mouths. 
Small pieces can break off of a toy while a child is playing with it, and when these pieces find their 
way to the child's mouth, the child can choke and become severely injured or die. 

AGENCY RESPONSIBILITY AND ACTION: The Consumer Product Safety Commission 
oversees the safety of toys and children's products. Under its existing rules, toys for children 
under 3 years old are prohibited from having small parts. Toy regulations like this one help to 
keep dangerous products away from young children. Toys are safer because the restriction 
against small parts is in place. Keeping toys safe demands continuing action. Just last year, 
Congress passed the Child Safety Protection Act that required warning labels to tell parents that 
certain toys present a choking hazard. The law was supported by the toy industry which wanted a 
uniform federal standard and by consumer advocates. The law directed CPSC to issue rules to 
carry out the law. The Commission is about to issue these rules. 

IMPACT OF H.R. 1022: The inflexible requirements of H.R. 1022 would make it more 
difficult to issue safety rules, like the small parts r~triction, that are necessary to protect against 
current and future toy hazards. The bill would require a lengthy process of analysis and peer 
review. These procedures would impede the Comlnission's ability to issue safety rules promptly. 
That could. mean the Commission would be ~p~nding time doing paperwork while dangerous 
children's products remain on the market. The bill:would hold up rules like the toy labeling rules 
that both industry and parents want. Because theibill explicitly states -- in section 202(b) -- that 
the bill's rigid cost benefit criteria override previous Congressional direction, it would require 
CPSC to conduct a c('st benefit analysis even though Congress specifically told CPSC not to take 
the time to do such an analysis for these toy labeling rules. The additional steps required by H.R. 
1022 could mean that the toy industry would have to wait for the Commission's guidance on what 
it must do to comply with the law. This could delay the clear and uniform choking warnings that 
Congress wanted parents to have. 

Draft document for discussion purposes only. 



H.R 1022 COULD DIMINISH PROTECTIONS FOR CHILDREN 
AGAINST ACCIDENTAL POISONING 

ISSUE: Every year approximately 50 young children die from accidentally swallowing harmful 
products that are found around the house. ·Many more are seriously injured. Many of these 
accidents can be avoided if the product is in child-resistant packaging. These are the safety caps 
and packages found on products like prescription drugs, aspirin or turpentine. These caps can 
save a child's life. 

AGENCY RESPONSmILITY AND ACTION: The Consumer Product Safety Commission 
has the responsibility to require child-resistant packaging for hazardous household substances. 
CPSC just recently issued a rule requiring child-resistant packaging for mouthwash that contains 
more than 3 grams of ethanol (alcohol). Children find the bright color and sweetness of 
mouthwash appealing. However, young children have been seriously injured or died from 
accidentally ingesting mouthwash that contain~ ethaqol. Most recently, a 3 year-old girl died 
when she ingested an unknown quantity of mouthwakh that was 18% ethanol. The American 
Association of Poison Control Centers had 10; 193 r~ports of mouthwash ingestions by children 
under 6 years of age in a 5 year period (1987-11991). i The mouthwash rule is just one example of 
the kinds of potentially life saving measuresCp,SC issues to reduce accidental poisonings. 

I ' ; ! 
IMPACT OF H.R 1022: However, H.R. 1022 Would make it far more difficult for CPSC to 
require child-resistant packaging for dangerou~ prod~cts in a timely way, and could end up 
costing children's lives. More time andage~c}'; resources would be needed to conduct the 
required risk assessment and cost benefit anatyses an~ to provide for peer review of the materials 
upon which these rules are based. CPSC would no longer be able to issue these rules promptly. 
For the mouthwash rule, it took CPSC less than2 years to go from a petition to a final rule. Such 
quick action would be a thing of the past if H.R. 1O~2 is enacted. At best, the bill would quse 
delay and additional paperwork. But, in addition, to satisfY the risk assessment principles and cost 
benefit requirements in H.R. 1022, it might be necessary for CPSC to develop an entire new data 
base to track poisoning injuries. This would place a significant burden on CPSC's staff and funds. 
There may be products dangerous enough to need child-resistant packaging to save children's 
lives, but CPSC might not have the funds and personnel to get to them. 
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H.R 1022 COULD EXPOSE CHILDREN 
TO HARMFUL ADULT PRODUCTS 

ISSUE: Some adult products can pose unreasonable risks to children. For example, when 
young children start fires while playing with cigarette lighters the result can be a terrible toll of 
death, injuries, and property damage. Fires started by children under age 5 have caused an 
estimated annual average of 150 deaths, approximately 1,100 injuries and nearly $70 million in 
property damage. . 

AGENCY RESPONSmILITY AND ACTION: To reduce these risks, the Consumer Product 
Safety Commission issued a safety standard in 1993 that established requirements to make 
disposable cigarette lighters child-resistant. This rule, like many that CPSC issues, was supported 
by industry which wanted the uniformity a mandatory federal standard would provide. But, more 
importantly, this rule saves lives. The Commission found that the cigarette lighter rule could save 
between 80 and 105 children's lives per year. Through the cost benefit analysis that CPSC's 
existing statute requires it to conduct, the agency estimated that the rule would bring potential net 
benefits of $115 million annually. I 

IMPACT OF H.R. 1022: The cigarette lighter standard is an example of the kind oflife-saving 
regulations CPSC has issued in the past. But H.R. 1022 would greatly restrict CPSC's ability to 
develop such measures in the future. The bill coultl "cost" lives without benefit to the regulatory 
process. And it would hold up even those regulations that industry wants. The risk assessment 
and cost benefit requirements of the bill 'Yould likely have added time-consuming paperwork to 
the cigarette lighter standard even while making no real substantive changes. With the detailed 
technical issues involved in the rule, peer review would certainly have added more delay. 
Moreover, all of these requirements would have provided an opportunity for judicial challenge to 
the rule since section 401 of the bill would allow a court to review all the documents the bill 
demands. In the case of the cigarette lighter rule, that challenge could have come from consumer 
activists desiring a more stringent standard. The protracted delay for litigation would have cost 
lives, wasted valuable resources, and delayed the national uniformity that industry wanted to limit 
its compliance costs. 

One of the more troubling aspects of H.R. 1022 is the floodgate it would open to 
reconsideration of rules previously issued. Under section 501, CPSC would have to re-examine 
the risk assessments it did to support rules it issued long in the past. This review could place an 
onerous burden on the agency. This provision means that even rules we know are protecting 
children and saving lives could be re-opened. This approach threatens the safety successes 
already achieved and detracts resources needed to address future risks. 
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H.R 1022 COULD IMPAffi THE SAFETY OF CHILDREN'S PRODUCTS 

ISSUE: Some products, even though they are designed for children, can do them harm. For 
example, the Consumer Product Safety Commission has had at least II reports of deaths 
involving baby walkers since 1989. In 1993 alone, there were approximately 25,000 baby walker
related injuries treated in hospital emergency rooms in the U.S. And the injuries appear to be 
increasing. There has been a 12 percent increase in baby walker-related injuries treated in hospital 
emergency rooms for January through April 1994, compared to the same period in 1993. 

AGENCY RESPONSmILITY AND ACTION: In response to this hazard, on August 2, 1994, 
CPSC began the process of developing a design or performance standard for baby walkers. The 
Commission is considering measures that would reduce the risk of injury to children but would 
still allow the product to serve its purpose. 

IMPACT OF H.R 1022: The bill would slow pown the Commission's rulemaking process by 
adding often duplicative work. The Commissioh is already required to conduct a cost benefit 
analysis for safety rules like the the potential baby walker standard. But section 20 I would 
require additional analysis including assessmentt!. of comparative risks and the cumulative burden 
of other regulations (even apparently those of o· er agencies) that the product might be subject 
to. Data for such analyses would likely be diffiult to acquire or may not even exist. The added 
procedures would lengthen the time it takes CP~C to issue a safety standard that could prevent 
serious injuries and save children's lives. ! . ! 

0. 
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H.R.I022 WOULD COMPROMISE AMERICAN FOOD SAFETY 

ISSUE: Foodbome pathogens in meat and poultry produ~ts, such as E.coli, salmonella, and 
listeria, are believed to cost the Nation untold billions of dollars from lost work, medical costs, 
reduced productivity, and untimely deaths. In 1994 alone, the virulent E.coli bacteria led to an 
estimated 7,000 illnesses, and 4 deaths. Young children and the elderly are particularly 
vulnerable to foodbome illnesses and, therefore, at greatest risk. 

AGENCY RESPONSIBILITY & ACTION: On February 3,1995, USDA proposed sweeping 
reforms of its meat and poultry inspection system, reforms that would bring inspection into the 
21 st century. Using scientific testing and systematic prevention of contamination, USDA's 
inspection system would directly target and reduce harmful bacteria. Prevention offoodborne 
illness would explicitly be built into meat and poultry production and inspection. 

Under the proposal, the nation's 9,000 inspepted slaughter and processing plants would be 
required to adopt science-based (Hazard Analy;>is of Critical Control Point, or HACCP) control 
systems. For the fust time, under USDA's pathogen reduction program, targets would be set for 
reducing the incidence of contamination of raw meat and poultry with harmful bacteria. Meat 
and poultry plants would be required to test raw products for pathogens, and to take corrective 

I 

action if needed to meet the targets set by USDA. 

USDA's goal is simple: to improve food safety and to reduce the risk of foodborne illness from 
meat and poultry products. The HACCP allproach would take USDA inspection 180 degrees 
from a command-and-control system to a mpre, flexible, performance-based system that will 
improye food safety. 

IMPACT OF HR 1022: HR 1022 would l,alt;tlzis sweeping reform in its tracks until USDA 
completed a complicated and cumbersome benefit and risk assessment alld peer 
reviews ... USDA would have no ability to implement the preventive HACCP system to be used 
by meat and pOUltry plants ... no ability to achieve targeted reductions in pathogens by requiring 
the use of sound scientific practices ... no foundation for convincing the American public that 
USDA is taking steps to improve meat and poultry inspection as expeditiously as possible. 

Critics sayan emergency can provide a way out of the risk assessment maze. The trouble with 
waiting for an emergency in food safety is that illness and death could have Zllready occurred. 
H.R.I022 would set up roadblocks in the path of a more effective, preventi\'c approach already 
begun by USDA. 
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u.s. SEAFOOD QUALITY WILL BE AT RISK fF H.R 1022 IS ENACTED 

ISSUE: Seafood safety is a serious concern to all Americans. It is important to ensure the 
safety of seafood that will be consumed by the public. In 1993, Americans consumed 15 Ibs of 
seafood per capita, a 20% percent increase from 1983. In that same year, the U.S. exported 
close to 2 billion Ibs. of seafood. The effect of harmful seafood has consequences far beyond our 
border. People are consuming more seafood than ever before. It is vital not only to the health of 
citizens from around the world, but also vital to the many fishermen and other industries 
dependent on the seafood industry to ensure that our seafood is safe. If our seafood is determined 
to be full of toxins and other harmful chemicals, our citizens and other citizens from around the 
world \vill be at risk of substantial harm. 

AGENCY RESPONSIBILITY AND ACTION: The National Marine Fisheries Service 
(NMFS), Department of Commerce, is responsible for a wide range of activities, from ensuring 
an adequate supply offish to seafood safety. Also, the Food and Drug Administration (FDA) is 
responsible for ensuring the safety of our nations seafood. Currently, the NMFS and the FDA 
engage in risk assessment exercises to evaluate whether levels of toxic contaminants such as 
petroleum by-products and certain bacteria pose a risk to human health and safety. In large doses, 
these toxins may be harmful to people who ea~ seafood. 

i 

EFFECTS OF H.R 1022: The NMFS's ability to enact timely regulations to ensure the health 
and safety of seafood will be completely derailed as a result of redundant and time consuming risk 
assessment and cost benefit analyses required under H.R. 1022. The agency currently conducts 
appropriate risk assessment and cost benefit ~a1yses as part of its normal practice. If 
implemented, H.R. 1022 would delay the impl~mentation of regulations until its lengthy and 
redundant requirements were met. This delaY'would severely curtail the NMFS's ability to ensure 
the safe and timely implement of regulations tnat ensure the safety of our seafood supply. 
American seafood will be turned away from other countries that require that a premium be placed 
on seafood safety. The impact of this legislation on the American fishing industry would be 
disastrous. Billions of pounds of seafood will go to waste, costing industry millions of dollars in 
lost profits. 
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FORKLIFT SAFETY 

ISSUE: Over 1.6 million workers operate powered industrial trucks, also known as forklifts, as a 
part of their job responsibilities, in occupations ranging from the construction industry to maritime 
activities. As with all forms of industrial machinery, training is a crucial part of safety for both the 
operators and the employees working within range of the equipment. Unfortunately, the old 
standard for forklift safety training is too vague to effectively address the various types of training 
required for different occupations. In fact, both the House of Representatives alld the Senate 
passed Resolutions last year callingfor more effective and specific guidelines. 

AGENCY RESPONSmILITY AND ACTION: In order to help forklift operators and their 
employers comply with safety standards, the Occupational Heath and Safety Administration has 
proposed a safety rule which provides guidance as to what forklift training should be given to 
workers and how the training should be performed in order to maximize the effectiveness ofthe 
training. The standard will include quantifiable and measurable criteria to determine the types and 
amounts of training for powered industrial truck operators, and should save up to $42 million in 
annual property damages, prevent over twenty three thousand annual injuries, and prevent two 
dozen annual fatalities. These new safety training requirements will now be ideritical in the 
general industry, construction, and maritime st~dards, enhancing consistency across sectors. 
This proposed regulation will solicit more cor$tents and information from interested and affected 
parties, all of which will be used in forming a £lnal rule. 

. ! 

IMPACT OF H.R. 1022: Although bbth houses of Congress, forklift operators, and many 
industry people have called for improvements 10 ·the old forklift safety standards in order to 
prevent worker deaths and injury, H.R. 1022 would delay this standard for over one year, possibly 
longer. OSHA has used risk assessment for over 25 years in determining the most effective and 
least burdensome methods of protecting worker safety; however, under this bill, unnecessarily 
lengthy Title I statistical data evaluations and Title II cost benefit analysis would have to be 
performed in order to issue these coinmon sense improvements to forklift safety training 
standards. These delays will cost companies millions of dollars in property damages, and will 
result in worker injuries and deaths due to insufficient training instruction 
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USE OF MATERIALS AND PROCESSES IN THE PRODUCTION OF WINE 

ISSUE: ATF approves and publishes lists of materials and processes that may be used to 
produce wine in the United States through the rulemaking process. These approvals are based on 
the statutory requirement that wine be produced in accordance with "good commercial practices." 
One criterion used in applying the statutory standard is whether the material poses a threat to 
health. 

AGENCY RESPONSmILITY AND ACTION: In response to petitions by domestic wine 
producers, ATF has recently undertaken rulemaking to add many new materials and processes to 
the approved lists. Also, ATF has undertaken rulemaking to remove materials and processes for 
various reasons. These rulemaking actions may be based on public health concerns or based on 
the needs of domestic industry to use a new material or process. 

IMPACT OF H.R 1022: The passage ofH.R 1022 would cause delays in the 
implementation of health considerations in the approved lists of materials and processes for 
winemaking. Since these determinations involvl! health considerations, Title II ofH.R. 1022 
would force ATF to undertake an analysis of risk reduction benefits and costs before adding or 
deleting a material or process from the approve4 list. The requirement under Title II for 
comparisons of regulatory alternatives makes nei sense in this area .. For example, in deciding 
whether or not reverse osmosis should be pennj.tted to reducethe alcohol content of wine, it is 
not relevant that other alternative methods are available. Further, the delays resulting from such 

·1 
types of analyses could result in economic harmito wine producers who are awaiting approval of 
new materials or processes in order to utilize th~ material or process in the introduction of new or 
improved wines or wine produ~s. . . :. 
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PREVENTING DEATH, PERSONAL INJURY, AND PROPERTY DAMAGE FROM 
FIREWORKS ASSEMBLY 

ISSUE: ATF had become increasingly concerned about the number and severity of explosions 
which occurred on the premises of special firearms plants. Serious explosions cause multiple 
deaths, serious injuries, damage to surrounding property, and the partial or complete destruction 
of special fireworks (class B explosives) factories. Most explosions occur while explosives 
materials are held in a building or other area during the assembly process. The then existing 
explosives regulations did not address the quantity and type of special fireworks explosives 
materials allowed to be held outside of a storage magazine and in a building or other area used for 
the assembly operations. 

AGENCY RESPONSIBILITY AND ACTION: In response to the public safety concern, ATF 
undertook rulemaking to amend the explosives regulations to limit the quantity of explosives 
materials that could be kept outside ofa storage magazine at anyone time for use in an assembly 
process. The rulemaking also established tables of distances for separating firearms processing 
plants [rom non-processing buildings and separl\tion distances for these processing plants from 
public highways and passenger railways. These regulations were issued under the authority of the 
Federal explosives statute and took into consid~ra~ion the standards of safety and security 
recognized by the explosives industry. . 

IMPACT OF H.R 1022: The passage ofH.R 1022 could cause delays in reducing the risk 
of serious explosions at special fireworks (c1a~s :$ explosives) factories. Compliance with the 
risk reduction benefits and costs ofH.R. 1022 wOlM have caused significant delay due to the 
need to develop the required hypothetical regula:tory alternatives and then create data to compare 
the cosls and risk reduction potential of each alt¢rqative. Additionally, the required calculations 
of "incremental costs and the incremental risk reductions and benefits" of each alternative would 
have required the expenditure of significant resour~es to come up with speculative results. 
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H.R.I022 COULD JEOPARDIZE THE INTEGRITY 
OF AMERICAN AGRICULTURAL PRODUCTION & TRADE 

ISSUE: Every day of the year, the United States imports and exports millions of dollars of raw 
agricultural products--food, fiber, timber, and animals and animal products. The United States 
has a reputation for exporting safe, wholesome, quality products--free of diseases or pests. The 
United States is just as cautious about protecting American agriculture from imported plant and 

o animal pests and diseases. 

AGENCY RESPONSIBILITY & ACTION: This integrity in trade is possible because 
USDA, working in partnership with foreign governments, U.S. business, states, and producers, 
can move quickly to contain or eliminate a potential pest or disease before an emergency arises. 
Inspections at airports, major ports of arrival, and the boundaries of the U.S., guard against 
inadvertent import of a pest or disease that could cause significant damage to U.S. fanners and 
ranchers, and result in millions of dollars lost--not just from damage on the fann, but from 
infested commodities that then cannot be exp9rted safely from the U.S. 

o , 

I 
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USDA's regulations to protect the health of the agricultural environment" work to the benefit of 
ranchers, farmers, exporters, and ultimately, thci American consumer. But those regulations work 
primarily because USDA can act quickly, usiJ?~ its best judgment, scientific expertise, and 
existing authorities. : 

i 
Look at the U.S. timber industry--there's a shortage oflogs in the Northwest. And there's an 
opportunity to import logs, from Russia, Chile, 'and New Zealand. Importing the logs would help 
relieve pressure on the domestic shortage, ~hil~ improving production and employment 
possibilities. 0 

IMP ACT OF HR 1022: This win-win for the Northwest timber industry could become a lose
lose if HR 1022 prevents USDA from implementing a comprehensive system that would help 
prevent pests and diseases from inadvertently entering the U.S. In the case of the imported logs, 
for example, no natural "inhibitors," like predators, exist in U.So forests to counteract these 
imported pests, and their rapid spread could have devastating consequences for North American 
timber. 

It is fairly straightforward to identify such "exotic" pests, and the method of control is also 
straightforward. Yet if HR 1022 is enacted, USDA will be spending more time on paperwork, 
litigation, and peer review--instead of serving agriculture, agribusiness, and consumeOrso 
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LISTING OF DANGEROUS DRUGS AS CONTROLLED SUBSTANCES 

ISSUE: The use and abuse of dangerous drugs is a serious problem for law enforcement, for the 
economy, for the medical community and for the country in general. One way in which the use 
and abuse of dangerous drugs is limited is by outlawing them. 

AGENCY RESPONSmILITY AND ACTION: The Drug Enforcement Administration 
outlaws the use of dangerous drugs by listing them as controlled substances. Drugs that are 
included on the controlled substances list are those that are illegal to manufacture, distribute or 
possess. It is critically important to protecting the health and safety of the public that all such 
illegal drugs are listed as controlled substances and are outlawed as soon as possible after they are 
developed. This is especially important at a time when so-called designer drugs can be so easily 
developed. The DEA has a crucial role in preventing the importation of controlled substances and 
in protecting the public against interstate trafficking, which cannot be filled by state action alone. 

IMPACT OF H.R. 1022: H.R. 1022 could require DEA to conduct a formal risk assessment or 
cost benefit analysis before listing a drug as a controlled substance under the Controlled 
Substances Act. DEA does not now perform formal risk assessments or cost benefit analyses for 
its listings of controlled substances, and such an assessment would be a waste of time and 
resources. Instead, DEA, in consultation with I;lliS, determines whether there is a legitimate 
medical use for a drug, and ifthere is none, it is outlawed. Clearly outlawing addictive and other 
drugs subject to abuse protects the public. A team of risk assessment experts need not evaluate 
this conclusion. During the delay caused by a formal risk assessment or cost benefit analysis 
additional people will have the opportunity to use and perhaps become addicted to these new 
drugs that the DEA has otherwise detefmined should be considered controlled substances. 
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H.R 1022 DELAYS NEEDED ENHANCEMENTS 
TO COMMUTER AIRLINE SAFETY 

ISSUE: Commuter airlines -- those that provide service on aircraft with fewer than 30 
seats, operate under a set of standards that are not as rigorous as those for the major 
airlines. These carriers represent one of the fastest growing segments of the airline 
industry. The number of passenger flying on commuter carriers has more than doubled in 
10 years, growing from 24 million in 1984 to 54 million in 1994, and this set of consumers 
has expressed increasing concern about the safety of these small aircraft. 

AGENCY RESPONSmlLITY AND ACTION: The FAA is charged with promoting 
airline safety for the general public, and has identified a number of ways in which 
commuter carrier safety can be enhanced. The FAA has, for the last year, been working 
on an initiative to ensure that commuter airlines have the same safety standards a·s the 
major carriers. This initiative includes improving training for commuter pilots and 
ensuring that commuter airline crews have the rest they need to fly safely. In December, 
1994, following a fatal commuter accident in North Carolina, the Secretary of 
Transportation announced that this commuter safety program would be fast tracked, with 
a proposed rule in place by March, 1995, and with the goal of a final rule by December, 
1995. 

IMPACT OF H.R 1022: If enacted, H.R. 1022 would cause months and months of 
delay in enacting the important new safety standards for commuter airlines. These 
standards need to be implemented as soon as possible in order to help avoid commuter 
aircraft accidents and ensure the safest possible airline system. FAA currently performs 
thorough and effective cost benefit analyses when proposing new rules. These cost benefit 
analyses are based on broad studies of past or potential accidents and their causes, not on 
the type of analysis on which a health agency might assess the risk of exposure to a certain 
substance. This new bill would cause a needless delay in this important enhancement to 
commuter airline safety. 
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H.R. 1022 DELAYS LIFE-SAVING HEAD IMPACT PROTECTION 

ISS UE: Head impacts are one of the leading causes of death and serious injury in 
automobile accidents in the United States. Each year, over two thousand drivers and 
passengers die in accidents in which their heads hit the pillar or roof components ·of cars 
and light trucks. The National Highway Traffic Safety Administration (NHTSA) has 
identified a set of standards of protection from head impact which could dramatically 
reduce the number of fatalities and serious injuries associated with this type of accident. 

AGENCY RESPONSmILITY AND ACTION: NHTSA has proposed an amendment 
to its Federal Motor Vehicle Safety Standards to improve protection against head impacts 
in the upper interior of cars, light trucks, and light multipurpose passenger vehicles. The 
agency has performed a cost-benefit analysis which estimates that this change will result in 
over 1000 lives saved and over 600 serious injuries avoided per year once the vehicles 
manufactured under these standards completely replace the existing fleet of vehicles. 

IMPACT OF H.R. 1022: For every year in which the implementation of this rule is 
delayed, it is estimated that over 1000 lives will be lost and over 600 injures will occur· 
over time. The safety of our drivers, our paSsengers, and our children cannot afford the 
delay that H.R. 1022 would cause. The effect of this bill would make the cost benefit 
analysis for this rule much more complicated without adding value to the results. This bill 
would a great number of processes, but not necessarily accuracy, to rulemakings. The 
added requirements could add at least a year or more to the rulemaking process and would 
require the agency to hire additional staff to 40 analysis. It could bog down the analysis in 
years of lawsuits about whether the right measurement techniques were used. The bill 
would call for the creation of a peer review panel, which could cost the government tens 
of thousands of dollars without necessarily providing any improvement in the results. 
These delays would result in lost lives. 
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DUCK HUNTING SEASON THREATENED BY H.R 1022 

ISSUE: Duck hunting is a multi-billion dollar business, with hunters nationwide looking forward 
each year to October 1, the first day of the hunting season. Thousands of jobs and millions of 
dollars in revenue to states for licensing fees every year are dependent on the U.S. Fish and 
Wildlife Service setting of the hunting season and bag limits. 

AGENCY RESPONSmILITY AND ACTION: Hunters are generally prohibited by the 
Migratory Bird Treaty Act from hunting ducks, geese, and other birds. However, the treaty 
allows the Secretary of the Interiorto issue regulations based on being able to maintain adequate 
bird populations for future hunting. These rules are issued after coordination of States' interests, 
wildlife organizations' concerns, and public.involvement. The processes used to accomplish this 
task each year are well established and executed smoothly. 

IMPACT OF H.R 1022: H.R. 1022 could shorten duck hunting season and otherwise ruin this 
important industry. Bird hunters, businesses aM communities rely on the fact that duck hunting 
season will occur every year. H.R. 1022 would restrict the Fish and WLldlife Service's ability to 
gather the data it needs to meet the deadline for the beginning of the 1995 bird hunting season. 
Generally, the data needed to set the season and bag limits is not available until late July of each 

I 

year. From that point to the traditional Octob~r 1 season start, it would be impossible for the 
Fish and Wildlife Service to conduct riskanalysis and peer review processes set out in H.R. 1022. 
Cost-benefit and risk analyses as well as peer review processes could take anywhere from six to 
twelve months, putting the season's start well past the traditional October 1 date. Tying the Fish 
and Wildlife Service's hands in risk analysis and peer reviews benefits no one, rather it hanns . 
hunters, business owners and communities around the country who look upon duck hunting 
season not only as a recreational outlet, but also as a business opportunity. 
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SAFE AIR FOR MINERS 

ISSUE: One of the most important life-and-death concerns for American miners is having clean 
breathable air at their worksite. And the danger goes far beyond the traditional vision of black 
coal dust hanging in the air -- it's from chemicals and gases that oftentimes you can't see or smell, 
and they're found at every different kind of mine. Substances like carbon monoxide, lead, 
asbestos, hydrogen cyanide, nitrogen dioxide and sulfur dioxide come from mining equipment, 
from hazardous wastes that are burned as fuel, and from mining processes like blasting and 
milling. And the effects of these chemicals and gases result in cancer, reproductive problems, 
breakdown of the central nervous system, anemia, chronic thyroid disease, lead poisoning, and 
various deadly lung diseases. For the miners afflicted with these conditions, the consequences are 
devastating -- most are permanently disabled, many die. Sadly, some miners assume that lung 
disease and ill health are just "part of the job" and they never even report their conditions. 

. . . 
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AGENCY RESPONSmILITY AND ACTION: As we have learned more through the years 
about the effects of these chemicals and gases jon miners' health, the Mine Safety and Health 
Administration has worked hard to prevent fufther deaths and to protect miners from exposur~ to 
these life-threatening chemicals. This year, 11SHA plans to improve the allowable exposure '. 
levels on 80 of the most dangerous chemicals !tnd carcinogens found in mining, using their 
current, effective methods of risk analysis. Ekposure limits would be lowered for all the 
chemicals mentioned above. 

IMPACT OF H.R. 1022: The comprehensive risk assessment statistics required under Title I 
would cost between $150,00 and $2-50,000 for each of the 80 chemicals. MSHA currently does 
not have nearly enough resources to fulfill such requirements -- and even with an increased 
budget, it's likely that MSHA could only corriplete 10 of these chemical risk assessments per year, 
slowing protections for at-risk workers and pennitting limited safeguards for a tiny fraction of 
miners. Delays in issuing these rules will result in more miners developing cancer, lung diseases, 
cyanide poisonings, lead poisoning because MSHA will not have the resources necessary to 
expend on complicated risk assessments and cost benefit analyses for each hazardous chemical. 
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PROTECTION FROM HARMFUL AIRBORNE CONTAMINANTS 

ISSUE: Airborne contaminants are a serious concern to the 3.6 million workers who face that 
threat in the workplace every day. For these workers, it is crucial that the face and lung 
protection they wear effectively prevent transmission of cancer causing contaminants like 
asbestos, and hundreds of other harmful fumes and chemicals which can cause serious lung 
diseases and chronic ailments. In professions ranging from health care workers and painters to 
fiberglass and aircraft workers, the workplace presents a special risk and respirators are used to 
ensure clean breathable air for employees; however, the wide ranging use of respirators to combat 
a diverse range of contaminants has led to some confusion as to which respirators best address a 
worker's needs on the job. . 

AGENCY RESPONSmILITY AND ACTION: In order to assist employers in selecting 
respirators fiost appropriate to the work being perfonned and in providing the medical 
surveillance necessary when using respirators, the Occupational Safety and Health Administration 
developed guidelines linking the type of work to the type of respirator needed. In this way, the 
various types and levels of respirator filtering would be in direct relation to the type of 
contaminant being encountered, providing employers and employees with sensible and efficient 
requirements. This safety rule alone will prevent up to 550 cancer cases every year, and prevent 
up to 200 chronic illnesses every year. 

IMPACT OF H.R. 1022: The comprehensive risk statistical data and cost benefit assessment 
requirements under Titles I and II would compel OSJIA to compile stacks of paperwork for each 
individual use of respirators in each individual occupation for each of the various contaminants 
encountered by the 3.6 million workers affected. The added time and manpower required to fulfill 
these Title I requirements would cost OSHA a great deal more money than their current budget 
allows. And even with additional budgetary increases, implementation of this safety rule would be 
pushed back for years while the cumbersome paperwork was completed. These delays would 
seriously undermine OSHA's responsibility to protect the health and safety of these workers. 
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SAFE OPERATION OF HEA VY MACHINERY 

ISSUE: A large concern for many workers, especially in manufacturing, used to be the danger 
posed by the sudden activation of machinery. Unsuspecting employees would be servicing or 
performing maintenance on heavy machinery that appeared to be effectively turned off, and 
assume that it was safe to be near the equipment. Then, usually without any warning, the 
machinery would begin operating while the workers were in harm's way. Every year over 120 
workers would die in this way and over 25,000 workers would suffer serious injuries, sometimes 
losing arms or legs, oftentimes becoming permanently disabled. 

AGENCY RESPONSmILITY AND ACTION: In order to prevent thousands more injuries 
from occurring as a result of sudden machinery activation, in 1989 the Occupational Safety and 
Health Administration issued a simple "Lockout-Tagout" standard. Basically, this rule protects 
over 3 5 million workers by ensuring that all energy sources to a piece of machinery are cut-off 
and that the equipment is completely disableq while it is being serviced. In the 5 years since it has 
been in effect, this rule has saved an estimated: 600 lives and prevented over 140,000 injuries in 
the workplace. For nearly 25 years, OSHA has used risk assessment as a flexible analytical tool 
to link sound science with sound policy decisions, by ensuring that each protective standard 
substantially reduces a significant risk posed by a particular workplace hazard, and that employer 
compliance is both economically and technologically feasible. Common sense tells you that some 
hazards present a clear danger and can be acted upon quickly, while others require more 
complicated risk assessment procedures. In this case, the sudden activation of machinery was an 
obvious danger and OSHA acted quickly and; efficiently to prevent further workplace tragedies. 

IMPACT OF H.R. 1022: If the cumbersome Title I requirements had been in place in 1989, 
the LockoutiTagout standard would have been pushed back another 3 years, just to allow for the 
completion of all the risk assessment procedures -- from calculating the numerous risk estimates 
and statistical comparisons required under Title I, to quantifying the costs and benefits of saving 
these workers' lives. as required under Title II. In that time, another 366 workers would have 
died and 85,248 more would have been seriously injured or disabled, all because OSHA would 
have to assemble piles of documents and scientific studies proving that sudden activation of 
machinery does in fact injure workers. In situations where a simple, cost-effective standard 
could eITectively address a workplace hazard, Title 1's "one size fits all" approach requires an 
unnecessarily lengthy research process which will cost workers their lives. 
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HR 1022 WOULD POSTPONE NUCLEAR WASTE DISPOSAL 

ISSUE: Safe disposal of nuclear waste is an issue that affects all Americans. The risk of 
harm from nuclear waste material is substantial if the material is not disposed of in a safe manner. 
Nuclear waste comes in many shapes and fonns. Some type of material includes lab coats, gloves, 
metal tools, scrap equipment, and other material that was contaminated with plutonium during 
laboratory and facility operations. At present, this nuclear material is being stored at facilities 
around the country where it continues to pose risks of hann to all who live around nuclear waste 
repositories. This type of nuclear waste remains deadly for 24,000 years. 

AGENCY RESPONSmILITY AND ACTION: The WIPP program, passed by Congress in 
1992, established the country's first national nuclear waste disposal facility. It has taken 22 years 
for all the parties to come together to reach agreement on where to locate the facility and 
detennine who would operate the facility. The Department of Energy 

EFFECT OF H.RI022: If enacted, H.R.l 022 would prohibit the Environmental Protection . . 

Agency from issuing regulations that would ensure the safe disposal of nuclear waste at what 
would be the nation's first nuclear waste repository and compliance by the Department of Energy 
with the EPA regulations. Nuclear waSte is anlissue that affects us all, primarily because nuclear 
waste remains deadly for 24,000 years. Parents! need to know that their children will be safe from 
nuclear waste when those children are playing lrt their backyard. Any delay in the implementation 
of the nuclear waste disposal facility at the New Mexico facility will put children around the 
country at increased risk ofhann because the nuclear waste will continue to be stored at sites 
around the country instead of being di~osed of at the New Mexico facility. Without regulations 
from the Environmental Protection Agrincy, the :WIPP program cannot go forward in a timely 
fashion. Each year of delay will cost an estimated $175 million a year. The delay in opening the 
New Mexico facility will be caused by implementation ofH.R. 1022 because it requires needless, 
overly burdensome risk analysis and judicial review: a smorgasbord for lawyers and special 
interests. Moreover, the agency will be required to hire additional employees and spend 
additional resources on meeting paperwork requirements instead of disposing of nuclear waste. 
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U.S. FISHERIES WILL BE DECIMATED AS A RESULT OF HR 1022 

ISSUE: The United States fishing industry relies on timely issuance and timely adjustment of 
regulations designed to ensure a dependable supply of fish. In the absence of a regulation or a 
serious delay in enacting a regulation, fish supplies will be severely depleted to a dangerously low 
level. Moreover, businesses that rely on the fishing industry will also be substantially harmed as a 
result ofHR 1022. 

AGENCY RESPONSmILITY AND ACTION: The National Oceanographic and Atmospheric 
Administration (NOAA) through the National Marine Fisheries Service (NMFS's) manages the 
nation's fisheries through regulations designed to ensure that the country has an adequate supply 
fish, both for consumption and export. These fisheries contain supplies of fish necessary to meet 
those demands. The bulk of these regulations are proposed by Regional Fishery Management 
Councils which represent industry. . 

EFFECTS OF H.R. 1022: If enacted, H.R. IOt2 would delay adoption and implementation of 
the regional council recommendations by adding mountains of unneeded paperwork, cost benefit 
analysis, and peer review, just to name offew requirements under H.R. 1022, to the regulatory 
process. One example where H.R. 1022 would have a devastating effect is on the 
inshore/offshore allocation for the Alaska pollock fishery, a system that was set up to ensure 
proper allocation of Alaskan pollack between those vessels that process their catch at shore and 
those vessels that process their catch at sea. In 1993,3.3 billion Ibs. of pollack worth $358 
million was harvested in Alaskan waters. This allocation plan would expire and could not be 
renewed with out irreversible delay. 

Another example of H.R. 1022's effect would be to were put into effect would essentially shut 
down New England fisheries that stock cod, haddock and yellowtail. In 1993, landings of these 
fish were estimated at close to $60 million. The fact of the matter is H.R. 1022 would delay 
fishing regulations and make them less responsive to the needs of the fishing industry. Moreover, 
the regulations would be easily subject to court challenge, tying up much needed rules in lengthy 
and costly litigation. But perhaps most importantly, H.R. 1022 would devastate the local 
economies of the New England region that are dependent on the fishing industry for their 
livelihood. This would happen as a result of the depleted fishing stocks and, therefore, lack of fish 
to be caught by the fishermen. 
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H.R. 1022 COULD IMPAIR THE IRS IMPLEMENTATION OF CONGRESSIONAL 
TAX POLICY 

ISSUE: Congress mandated that various federal agencies promote the use of clean burning fuel 
through mechanisms including alternatively fueled motor vehicles. The Internal Revenue Code 
provides either a tax credit for or a tax deduction for the amount invested in certain clean-fuel 
vehicle property and clean-fuel vehicle refueling property placed in service by taxpayers. 
Congress added these provisions to the Code as part of the Energy Policy Act of 1992 to provide 
tax benefits for taxpayers investing in property related to clean-burning fuel vehicles. 

AGENCY RESPONSmILITY AND ACTION: For both the credit and the deduction electric 
vehicles must meet certain qualifications that demonstrate that they are either powered by an 
electric motor that draws its power from rechargeable batteries or designed to be propelled by a 
clean-burning fuel. 

IMP ACT OF H.R. 1022: H.R. 1022 would impair the IRS's ability to promote the use of clear 
burning fuel and thus carry out Congress's purpose in enacting these provisions. The IRS issues 
regulatory guidance in order to provide rules for purposes of interpreting and administering the 
statutory provisions. H.R. 1022, however, would require that the IRS perforni a risk reduction 
cost benefit analysis with respect to each of these regulations in order to evaluate the costs and 
benefits of the regulation relative to toxicity or other health or other environmental risk to the 
general population. If the IRS were required to measure the decrease in toxicity or other health 
risks associated with regulations issued under the statutory provisions, new staff and/or training 
would be necessary to address subjects with which the IRS currently has no expertise. The 

. analysis would impair the ability of the IRS to prescribe rules for the administration and 
implementation of the statutory provisions enacted by Congress in a timely and cost effective 
manner. 
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BANNING THE PESTICIDE DDT 

ISSUE: DDT is a deadly pesticide because of the serious risks it poses to birds and other 
wildlife. 

AGENCY RESPONSIBILITY AND ACTION: . EPA banned the use of DDT in 1972. In 
1963, when Rachel Carson first alerted us to the problems associated with DDT, only 400 
nesting pairs of Bald Eagles could be found. By 1992,3800 pair (or an 800 % increase) had 
been saved from extinction. If a similarly dangerous pesticide were coming up for regulation 
today, EPA would be required to estimate the cost of banning the pesticide and the benefits of 
the ban. This is a process that could take years of bureaucratic paper pushing and lawsuits under 
HR 1022's convoluted methodology. 

, , 
: : 

IMPACT OF H.R. 1022: Even though EPA odginally banned DDT under the Federal 
Insecticide, Fungicide, and Rodenticide Act (FIfjRA), which provides mechanisms for balancing. 
costs and risks, the strict cost benefit test requir~~ by HR 1022 would hinder agency actions in 
cases where benefits are hard to quantify--such $ trying to put a dollar value on the benefit of 
preserving our national symbol of freedom-- thd lAmerican Bald Eagle. Most likely H.R. 1022 
would have tied up the decision to ban DDT while the birds were pressured to extinction as 
opposing experts battle over their cost benefit e~~imates. 
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H.R. 1022 WOULD JEOPARDIZE PROTECTION OF THE NATIONS' 
WATER SUPPLY 

ISSUE: The current dangers to public health from contaminated drinking water were 
exemplified by the recent outbreak of Cryptosporidiosis parasites in the Milwaukee, Wisconsin 
water supply that resulted in an estimated 100 deaths and over 400,000 illnesses. Other major 
cities such as Washington, D.C. have recently had boiled water notices alerting their customers to 
potential health problems in their tap water. 

AGENCY RESPONSmILITY AND ACTION: EPA sets drinking water standards under the 
Safe Drinking Water Act to protect against adverse health effects and establish a level that is 
technologically and economically feasible. Current EPA standards are inadequate to guard 
against water-borne diseases such as Crypto, Hepatitis A, Norwalk disease syndrome and other 
bacteria that grow in water systems. Ii 

i' 
IMP ACT OF H.R. 1022: H.R. 1022 would j~opardize the development of more protective 
drinking water regulations. It changes the saf~y standard for setting water standards so that EPA 
must demonstrate based on "substantial evided.ce" that the incremental costs of treatment "justifY 
the incremental benefits." Even if EPA could j~stifY some additional treatment under the H.R. 
1022 cost-benefit tests, EPA's analysis under HR 1022 would be subject to endless bureaucratic 
hurdles so that better protection of the public from water borne disease would take years. In 
addition, EPA has been using negotiated rulem:atcing to address other drinking water problems, 
producing rules that have industry and public ~pport. Common sense approaches like this 
would be heavily encumbered by H.R. 1022. . 
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H.R. 1022 COULD SLOW EFFORTS TO PROTECT PEOPLE'S PROPERTY FROM 
SUBSIDENCE DUE TO DEEP MINING 

ISSUE: Thousands of citizens from coalfields throughout the country fought to include 
protection for their homes and water supplies in the National Energy Policy Act which Congress 
passed in 1992. This law is the only protection citizens have from subsidence caused by deep 
mining which can crack the foundations of homes, pollute drinking water from wells, ruin crops, 
and displace entire families. 

AGENCY AUTHORITY AND ACTION: These citizens depend upon the Office of Surface 
Mining to issue a subsidence rule, expected to be approved very shortly, which will protect their 
families and homes. 

IMPACT OF H.R 1022: If the terms ofH.R. 1022 were applied to this rulemaking, the process 
for issuance of the rule could be stretched out by nine months or more. This does not account 
for any additional delays that are likely to be caused by litigation and by additional opportunities 
for judicial review to test conformity with the standards of this legislation. This would 
consioderabl;y delay implementing protection for these people. Until the subsidence rule is 
issued, coal operators will continue to be uncertain about their obligations to replace water and 
repair homes. The Office of Surface Mining took great care to ensure that this rule was designed 
so as not to place addtional regulatory burdens on the coal industry. 
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ISSUE: 

WHO WANTS TO BREATHE TOXIC AIR POLLUTION? 

Reducing emissions of toxic air pollution under 
the 1990 Clean Air Act. 

AGENCY RESPONSIBILITY AND ACTION: For twenty years (1970-1990), the Clean 
Air Act directed EPA to use risk assessment in setting limits on toxic air pollutant emissions-
chemicals that can cause cancer, birth defects, neurological problems and respiratory disease. 
By 1990, industry, environmentalists, the States and EPA were united in agreement that using 
risk assessment alone was a FAILURE--EPA had set standards for only seven toxins and a 
handful of sources. More than 2.5-billion tons of toxic air pollution were still being released 
into America's air every year, according to industry's own "Right-to-Know" records. 

In 1990, under the leadership of the Bush administration, Congress replaced the risk-based 
approach to setting air toxics standards with a tckhnology-based approach that many industries 
agree is proving to be practical. effective. and a1ffordable. Since 1990, EPA has taken steps 
that will eliminate more than one billion pound~:annually from a dozen types of sources, 
including chemical plants and steel industry co~ ovens. 

!1 
;i 

IMPACT OF H.R. 1022: The cost-benefit te* required for major rules under H.R. 1022 
would supersede the Clean Air Act's technolod-based approach. H.R. 1022 would reverse 
the recent progress in setting effective standard~; Now is not the time to return to the ., 
paralysis of setting standards with risk assessments and cost-benefit analyses. 

! 
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H.R. 1022 WOULD DELAY PREVENTION OF LEAD POISONING 

ISSUE: Certification of lead-based paint abatement workers 

AGENCY RESPONSIBILITY AND ACTION: In October 1991, President Bush's Secretary 
of Health and Human Services, Louis Sullivan called lead the "number one environmental 
threat to the health of children in the United States." Increased blood-lead levels, caused by 
exposure to lead in paint, dust, drinking water or food can lead to learning disabilities, kidney 
failures, nervous and reproductive systems disorders, comas, and other health problems. Lead 
exposure is of particular concern in children since their neurological development and learning 
abilities can be severely affected. Approximately 1.7 million children age five and under now 
have blood-lead levels above the threshold of concern, and it is believed that 100,000 or more 
new poisonings occur each year. . Curing these problems is painful, difficult, expensive and in 
some cases impossible. Clearly then, preventing" lead poisoning is more beneficial to 
Americans than trying to cure victims of lead poisoning. Furthermore, lead poisoning crosses 
economic lines--rich families, middle class famil~es, and poor families alike can all be exposed 
to lead, particularly if they occupy one of the md,re than 57-rnillion houses containing lead-
based paint. . 

I 
I 
I 

Under the "Residential Lead-Based Paint Hazard Reduction Act", EPA is directed to set 
standards for abating lead-based paint hazards an~ ensuring that abatement workers are 
properly trained and certified. 

IMPACT OF H.R. 1022: The proposed bill wOjlld delay taking lead hazard control actions 
and setting standards that are ready to be promulgated. It would require extenSive, new, and 
redundant analyses of the cost-effectiveness of all regulatory and non-regulatory options that 
have already been considered. Extensive cost-benefit analyses required by Executive Order 
have already been performed, reviewed by OMB, and are already in the public record. These 
delays would postpone the prevention of lead poisoning in thousands of children nationwide. 
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H.R 1022 WOULD JEOPARDIZE PROTECTION OF THE NATIONS' 
WATER SUPPLY 

ISSUE: The current dangers to public health from contaminated drinking water were 
exemplified by the recent outbreak of Cryptosporidiosis parasites in the Milwaukee, Wisconsin 
water supply that resulted in an estimated 100 deaths and over 400,000 illnesses. Other major 
cities such as Washington, D.C. have recently had boiled water notices alerting their customers to 
potential health problems in their tap water. 

AGENCY RESPONSmILITY AND ACTION: EPA sets drinking water standards under the 
Safe Drinking Water Act to protect against adverse health effects and establish a level that is 
technologically and economically feasible. Current EPA standards are inadequate to guard 
against water-borne diseases such as Crypto, Hepatitis A., Norwalk disease syndrome and other 
bacteria that grow in water systems. r 

i 
IMPACf OF H.R 1022: H.R. 1022 would j~opardize the development of more protective 
drinking water regulations. It changes the saf~y standard for setting water standards so that EPA 
must demonstrate based on "substantial evide~e" that the incremental costs of treatment "justify 
the incremental benefits." Even if EPA could ~;ustify some additional treatment under the H.R. 
1022 cost-benefit tests, EP A's analysi~ under HR 1022 would be subject to endless bureaucratic 
hurdles so that better protection of the: public from water borne disease would take years. In 
addition, EPA has been using negotiated rulem:aking to address other drinking water problems, 
producing rules that have industry and public fupport. Common sense approaches like this 
would be heavily encumbered by H.RI022. : 
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TOXIN FREE PEANUTS 

ISSUE: The 1990 peanut crop from the Southeastern United Sates was found to contain 
aflatoxin, a highly carcinogenic mold product, at levels unacceptable for human food. 

AGENCY RESPONSIBILITY AND ACTION: FDA completed a risk assessment within a 
few weeks of this discovery. The assessment indicated that, when fed to cattle and sheep, 
aflatoxin in peanuts was no more risky than aflatoxin in com and cottonseed meal. FDA was 
thereby able to recommend application of the higher com/cottonseed-aflatoxin levels to aflatoxin 
in peanuts--provided that the peanuts were only used for cattle and sheep feed. 

FDA's recommendation avoided the destruction of the crop, with no increase in risk to animals or 
humans. 

IMPACT OF H.R. 1022: FDA estimates that as much as 25% of a crop worth $1.3 billion was 
affected by this problem. It would appear that because the impact of this action could have had a 
cost of more than $25 million, the agency wopld have been required to comply with the risk 
assessment and cost benefit requirements of the bill before it could take any action. The risk. 
assessment and cost benefit analyses could not have been completed and possibly, peer 
reviewed, in less than six months. . 

I 
i 

If H.R. 1022 had been in effect the agency might have been required to initiate a seizure action 
to prevent the contaminated peanuts from entering the food supply. Alternatively, the agency 
would have been required to delay making a decision until a risk assessment was completed. 
Since there was no immediate threat to healt~ or ~afety, no emergency existed to fall within the 
bill's exception. This delay would have resulted in significant economic costs to producers, 
processors and purchasers of feed. Furthermore, the longer the contaminated peanuts were 
held, the more they would have deteriorated. 
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HOW GOVERNMENT REGULATIONS ARE GOOD FOR BUSINESS 
July 14, 1995 

Congress is currently considering S. 343, legislation that would change the regulatory reform 
process. Although much of the discussion has concentrated on issues related to public health and 
safety, the unworkable provisions of the bill could also lead to unintended consequences that 
would be bad for the business community. 

The proper regulation of American industry and business serves many public objectives, one of 
which is prosperity. Often, in fact, it is industry or business itself that requests or supports 
promulgation of a rule. There are many reasons why regulation benefits business, including 
providing stability and certainty to the economy, establishing uniform national standards for 
markets, increasing consumer confidence in products and services, and creating new industries 
and jobs. 

Stability and Planning 

In many cases industry and business actually benefit from regulations because of the certainty and 
stability that they provide to markets. Additionally, the certainty which regulation provides 
business is helpful for long-range planning and development. In fact, many of the regulations have 
been put into place specifically to aid business and industry. 

• U.S. Fisheries. The United States fishing industry relies on timely issuance and adjustment· 
of regulations designed to maximize allowable harvest levels and to manage the nation's 
fisheries to ensure an adequate supply of fish, both for consumption and for export. These 
regulations are developed by regional councils, a partnership between fishing industry 
participants and local and federal government officials. 

For example, in regulating the lucrative Alaskan pollock fisheries industry, an 
inshore/offshore allocation system was set up to ensure proper allocation of Alaskan 
pollock between those vessels that process their catch at shore and those that do so at sea. 
In 1993, 3.3 billion pounds of pollock, worth $358 million, were harvested in Alaskan 
waters. 

• . San Francisco Bay water standards. These standards establish a foundation for agricultural 
and municipal groups to conduct long range water use planning. Benefits of such planning 
will accrue to agricultural land values, loans and financing opportunities for crop 
production. Municipalities will know what their water capacity will be and can move 
forward with development of reservoirs and other aspects of urban planning. 

• Antitrust Advice and Guidance. It is the responsibility of the Antitrust Division and the 
Federal Trade Commission to oversee and enforce the antitrust laws of the United States. 
The policies and principles established by these two entities are intended to provide 
clarification for the regulated community of issues that might otherwise deter business 
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growth. For example, last year the Antitrust Division of the Department of Justice and the 
FTC issued enforcement policies and analytical principles relating to international antitrust 
matters. Although these documents are not formal regulations, the breadth of S. 343 may 
result in such informal guidance being prohibitively difficult to issue. 

• Protecting Intellectual Property. The Patent and Trademark Office of the Department of 
Commerce issues regulations that govern patents which protect a private party's rights in 
intellectual property. These regulations ensure that the individual who creates such 
intellectual property will be the beneficiary of any commercial value that may ensue from 
the marketing of said property. 

• ERISA. Employers, financial institutions and the pension community have relied upon the 
advisory opinions and interpretations of Title I of the Employee Retirement Income 
Security Act of 1974 for more than twenty years. These opinions and interpretations are 
the sources of guidance which enables compliance with ERISA's statutory obligations. 
This guidance is used to establish, operate and invest pension plan assets and is critical to 
maintaining the certainty of the pension industry. The establishment and maintenance of 
pension plans involves an enormous number of transactions affecting 80 million plan 
participants and beneficiaries. Aggregate pension plan assets total about $3 trillion. 

Uniform National Standards 

Industry has long recognized the benefits of national standards as an aid to the development of a 
single national market and means of lowering production costs. For example, state laws often 
result in multiple and inconsistent safety standards, making it more difficult and costly for 
manufacturers to produce and distribute products for a national market. National uniform produCt 
safety standards bring uniformity to the market by preempting such conflicting state laws. 

• Toy Labeling. Last year, at the insistence of industry, Congress passed The Child Safety 
Protection Act requiring choking labeling for certain toys. Among the many supporters of 
this legislation was the Toy Manufacturers of America which wanted a rule that would 
preempt differing state laws, such as those which had been adopted by Connecticut and 
were being considered by other states. 

• Cigarette lighter standards. In 1993, the Consumer Products Safety Commission issued a 
safety standard requiring that disposable cigarette lighters be child- resistant. Estimates of 
the annual net benefits of the rule were approximately $115 million and between 80 and 
105 lives saved. Advocates of the rule, which included the cigarette lighter industry, 
preferred a uniform mandatory standard rather than a voluntary standard or a patchwork 
of varying state laws. 

• Appliance Efficiency Standards and Test Procedures. The Department of Energy 
promulgates rules under the Energy Policy Act of 1992 regarding appliance efficiency 
standards that preempt state regulations. Prior to the enactment of EP ACT, several 
different states had adopted, or were considering adopting, energy efficiency standards -for 



appliances. Under one proposed rule-- which incorporates the recommendations of 
appliance manufacturers, electric utilities, certain State officials and energy efficiency 
experts-- standards will be set for the next generation of refrigerators and freezers. The 
new standards could reduce energy consumption by seven Quadrillion BTUs and save 
consumers $13 billion by the year 2010. 

Consumer Confidence in Products and Services 

Regulation helps to raise consumer confidence in the products and services provided by 
American businesses and industries. A lack of consumer confidence can often lead consumers to 
avoid certain products even when their concerns could easily be addressed. The adverse affects of 
consumer avoidance can be felt domestically and internationally. 

• Air safety. The number of passengers flying on commuter aircraft has more than doubled 
in ten years, growing to 54 million passengers in 1994. Increasingly, this constituency has 
expressed concern about the safety of these small aircraft. Timely responses following 
aircraft accidents are often essential in preserving confidence. For example, in response to 
concerns following a fatal commuter accident in North Carolina, the Secretary of 
Transportation announced, in December, 1994, that an FAA initiative that will ensure the 
same safety standards as the major airlines would be fast-tracked, with a proposed rule in 
place by March 1995, and with the goal ofa final rule by December 1995. 

• Food safety. On February 3, 1995, USDA proposed reforms of its meat and poultry 
inspection system that would bring inspection into the 21st century. Preliminary analysis 
of the Hazard Analysis of Critical Control Point ( HACCP ) proposed rule estimated that 
it will produce $1 billion to $3.7 billion in annual public health benefits and substantially 
restore public confidence in the meat and poultry processing industry. By reducing the 
incidence offoodborne pathogens in meat and poultry products, such as E. coli, 
salmonella and listeria, the new HACCP system will help eliminate the devastating effect 
on industry of negative publicity. 

• Seafood safety. In 1993, Americans consumed 15 Ibs. of seafood per capita, a 20% 
increase from 1983. In that same year, the U.S. exported close to 2 billion pounds of 
seafood. Consumer confidence in the quality and safety of U.S. seafood is vital to the 
health of our U. S. fishing industry and to the many industries dependent on that industry. 
To these ends, the National Marine Fisheries Service and the Food and Drug 
Administration perform a wide range of activities to ensure the safety ofU. S. seafood, 
including the promulgation of regulations. 

Create New Industries 

Sometimes, regulation even creates a whole new industry. 

• Environmental technology industry. Over the last decades, the United States has become 
the world leader in safeguarding the environment. The resulting environmental technology 



industry employs two million Americans, has revenues between $102 to $172 billion per 
year and exports $l. 7 billion in environmental technology annually. Without the federal 
support for protection of our environment, this valuable industry would never have 
developed. 

• Alternative fuels. Often, regulations provide for federal assistance to states or private 
industry. in the development of new technologies. Under the authority ofEPACT Section 
409, the Department of Energy is issuing regulations to support a pilot program with 19 
states, local governments and private industry to accelerate the use of alternative fuels, 
such as ethanol, and alternative fueled vehicles. The program will allow participants to 
tailor projects to meet their individual needs such as vehicle acquisition incentives, 
infrastructure development, market research, and public education. 
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USDA/CCC 1995 Wheat, Wheat, Feed GAAins, and IU.ce, This rule 
provide~ the annual crop program terms such as acreage set 
asides. Farmers made planting decisions this past spring based 
upon this rule. 

USDA/AMS Standards for Grades of Slaughter Cattle, This provides 
voluntary grade standards lor cattle which helps market cattle. 

USDA/Grain Inspection and Packers and Stockyards Administration, 
Review of Exjstinq Re~Ulations, T.his rule seeks public comment on 
agency rules as a par of the Presidents regulatory reform 
ini tiati ves. 

USDA/APHIS ~ortation of Fruit Trees from France. Tohis rule 
provides thrash for the l~ortatlon of fruit trees while 
protecting the US from foreign pests. . 

USDA/FS.· National Forest PlannJ.nt Regulations. This rule . 
streamlines the process for creat ng nahonal forest plans, and 
allows for up-front con.ultation with the public. It should 
result in le •• complicated plans that tlke less time to finalize. 

USDA/FSIS. Trlln.sporC.1ng undenatured Poulgm,r Feet. The rule 
allows poultry processors to aChieve &con es of scale by 
aggregating chicken ~eec in one place (i.e. a warehouse) to 

. prepare them for export, rather than being required to export 
directly from the plallt. 

USDA/FOOD AND CONS~ SBRVICES. Collec~ing Food St~ Recipient 
Clalm~ From Federal Income fax Refund.. (NPRHI published 
6128195) 

This proposed rule would allow states to participate in the 
Federal Tax Refund Offset program in order to collect certain 
types of food .t~ overissuances. (Previou.s authority to 
participate was offered on a pilot .basi~ -- this rule would 
provide regulatory authority for all states to participate). FCS 
plans to publish a final rule ~lthin the next month to meet an 
IRS deadline. Failure to publish the proposed and final rules 
before this deadline will prohibit States from participating in 
the fax Refund Offset. Program this year and will del.ay the use of 
a highly effective collection mechani.sm to recoup Federal 
dollars. 
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OW/EPA. Deferral of Phas. II Storm water Permitting 
R~irement8. mpJSR: 4/7795, final expected late sl,lJIUIIer) tinder 
t~current Clean Water Act, six million industrial sources of 
storm water runoff, 4S well as, several hundred smaller cities 
are required to apply for watu cU.scharge pennits by October 2, 
2994 (so called "Phase II"). Larger cities and larger industrial 
sources of storm water runoff llave already applied under "Phase 
I" and bequn implementing controls. This proposal gives these 
unpermitted entities an additional .1z years before an 
application is needed. without this regulation, up to six 
million industrial and munici~l sources could be liable for 
failing to ~ply for a per.mit. 

OW/OAR!OPPTS/EPA. Various rev.tBioM to Testing Methodll. (five 
rules proposed) • EPA regularly amendS or adda testing methods 
referenced in its regulation to keep qp with SCientific and 
technical advances. Obsolete te"sting methods may lead to 
inaccurate or i~recise data upon which regulatory and 
enforcement actions are based. 

p!p!rt:ll.etlt o~ B •• leA uc:r ~ SUTja •• 

SSA. WBxtension of Time Period for Not counting as Resources." 
Insignificant. (NPRM 5-17-95). 

posit.ive, administrative rule to provide SSA with 
flexibility to deal with the effects of natural disasters on 
Supplemental Security Income (S~I) recipjentB. 

SSA. "Determining Disability and'Bl!ndne~~1 Substantial Gainful 
Activity Guides." Significant. (NPRM 3-6-95). 

Administrative rule ~ clarify SSA policy on Substantial 
Gainful Activity and i~lement several related legislative 
provisions. 

SSA.. "Statement of. Earnings and Benefit Estimates." 
Significant. (NPRM 2-19-95) • 
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llnpl.ements II legislative requirement to cU.stribute PEBES 
statements to the working publio within specified 
time.fr4ll1es. This rule outlines the three phase dlstribution 
plan, and provides detailed infozmation on the content of 
the statements. 

HHS/FOOD AND DRUG ADMINISTRATION. Canned Fruit Nectars? pr~~osal 
to Revoke the Stayed Standard of IdentIty (PUbllshed aoa 2119 ) 

FDA is proposing to revoke the standard of identity for 
canned fruit nectars. This standard has never gone into 
effect, having been stayed by the Eiling of objections. 

HHS/FooD AND DRUG AOMXNISTRATION. Current Good Manufacturinq 
Practice for Finished Phar.maceuticalsl Positron Em1ss1on 
TomograPhY (Publ~shea 02727795) 

FDA is proposing to amend its regulations ~o permit 
manufacturers oE PBT radiopharmaceuticals to apply to the 
agency for an exception or alternative to the CGMP 
requirements. This action is intended to relieve PET 
manufacturers -- nearly all. of whom are small entities -
from regulations that might result in unsafe handling of PET 
radiopnarmaceuticals, are inapplicable or i~propriate, or 
otherwise do not enhanoe safety or quality in the 
manufacture of PE'!' rad1ophumaceuticals. 

HHS/FOOD AND DRUG ADMINISTRATION. Public Information; 
communications With State and FOreign Government Officials 
(Pilbl1shed a1727193) 

FDA i~ prqposing to amend its regulations governing 
communicatjons with officials of State and foreign 
government.,. Thi,s proposal will pezmit FDA cUBclose to, and 
receive from, these officials certain nonpublic intor.matlon 
without ba.1ng compelled to disclose the informat.ion to the 
public generally. This action is necessa~ to enhance 
cooperation in regulatory activities, eliminate unfounded 
contradictory regulatory requirements, and minimdze 
redundant application of similar requirements. 

DII,p!Z't!!Zlt ('J~ Hoa • .1nq and Urban O' ... lcp!!!!:!t 

.RefUndin~ot TaX-Exempt Obligations Issued to Finance Section 8 
Rouslna- 120185 . 
This proposed rule would amend HUD's existing regulations to 
provide policy and procedural guidelines for bond refunding under 
which local agency issuers of tax-ex~t bonds are encouraged to 
refinance projects at lower interest rates. 
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Performance Fundjng System: Definition of Unit Months Available-
519195 . 

This proposed rUle would revise the existing "Performance Funding 
System R to permit payment of operating subsidies for scattered
s1 te un.i. ts as they become occupied. It is only applicable to the 
development activities of a limited number of new projects and 
will perm.i t a more effective use of develo12lent funding. 

on Condominium Units in Non-FHA roved 

This rule would add provisions to the regl1lation. governing 
Federal Housing Administration (FHA) mortgage insurance on 
condomJ.n.i.wo units to permit .1n.!urance of mortgages on :individual 
units in condominium projects that have not received FHA approval 
in advance under existing regulatory requirements. These W"pot 
loans· would be approved under less stringent requirements than 
the existing requirements for mortgage .1nsurance for condominiums 
but would require sat.1sfaction of standard" that would assure FHA 
adequate protection of the reduced risk involved of mortgage 
insurance on only a few loans in any particular project. 

S~lemental Standards of Ethical Conduct for ~oyees of HUD-
61 79S 

This rule supplements a government-wide rule issued by the Office 
of Government Btbics governing ethical conduct by ofi1cers and 
employees of the l:JCecuti ve Branch. It removes HUD' S standards of 
conduct and keeps only those provisions that are particularly 
applicable to HUD. T.he~e include prohibitions on the ownership 
of certain financial interests and restrictions on outside 
~loyment and business activities related to and HOD assistance. 

D!p!rt::zapt o:L Int.zo.1o.r 

DOI/FWS,. Migratory B.:I.rd Huntin~ Rmlations.· These rules open 
and close hunflng seasons, 8et1ii~ on how many birds can be 
bagged depend1ng on the health of tbe population, and ~pecify how 
hunting perm.:l.ts may be obtained. 

DOI/BLM. Reduction of Federal ROYalty on Heavy Oil. This rule 
encourages the productlon of hea~ 01 by reducing the Federal 
royalty on heavy oil sales. 

I?!p!rtzaeDt: O~ 2'z!JurportatioD 

DOT/Coast Guard, DeSi~nation of Ligbtering Zones, Economically 
Significant NPRM 1113 95. 

The Coast Guard i. proposing to designate several l.1ghtering 
zones in the Gulf ot Mexico, each more than 60 miles from 
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the, baseline from which U. S. teritorial waters BrEI 
currently measured. Within these lighterlng zones, single 
hull oil tankers phased out by the Oil Pollution Act of 1990 
will be able to offload oil within the U. S. territorial 
waters. 

DOT/Coast Guard. Safety/Security Zone Regulations. Routine and 
frequent. 

These regulations are issued routinely and frequently 4S an 
established body of technical wzoningW standards to protect 
navigation and are localiaed in scope. There are about 600 
such actions annually. 

DOT/Coast Guard. Drawbridge Regulations. Routine and frequent. 

Coast Guard frequently issues localized regUlations 
affecting the operation of drawbridges. In most cases, the 
regulations are nonsignificant. 

DOT/FAA. Airspace Actions. Rout'ine and frequent 

FAA periodjcally issues concerning the classification of 
airspace. These rule" are routine and frequent, nlJZllsring 
about 600 rules annually. 

DOT/FAA. AJrworthiness Directives. Routine and frequent 

FAA periodjcally issues routine and frequent. actions, about 
800 of which are classified as nonSignificant each year, in 
order to correct known or e~ected safety problems on ty,pe 
cert1f1cated air,planes or products. 

Offj,ce o~ HilnaCl!!_Dt: aDd' Budget: 

OMS The Paperwork Reduction Act of 1995 The proposed rule for 
illlPlementing t1ie new act. 
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10 EXAMPLES OF ENVIRONMENTAL PROGRESS 

1.· Sate Drinkln= Water: 

• Existing drinkin, water regulitioruimplemcnted undcrthc Safc 0rinkins Water Act 
(SOWA) (u amended in 1986) provide enomtOUi health benefits. The EPA estimates that 
full implementation of the SOW A Lead and Copper Rule will mduc:c thc CXPOlure of 156 
million people to lead. Another 600,000 children will be protected from unrue level. of 
lead in their blood. Compliance with the Surface Wafd Treacmcnt Rule uexpected to 
prevent at least 80,000 to 90,000 cases of Pltro-intestinal illness. 

2. Superfund: 

., The Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA 
or Superfund) created the Supcdund prap-am to respond to a release or threatened· 
release of ha.z.ardous .ubstances, pollutants, and contaminants Itcmmin, from accidents or 
uncontrolled hazardous waste li~ •. As of1992. at 3,000 ait.el, the Superfund program 
hu trealed. isolal2d, neutralized, or removed from the environment 13 million cubic yarda 
of contaminated loil and solid wastes; 1 billion pllOni of liquid waste;, 6 billion gallon. ,of.' 
contaminated pound water; and 31'6 million gallon. ofpoUutedlurfacc'watcr. 

3. 'HuarcloUl Wasta: 

• The EPA Land Disposal Restriction Program has resulted in 42.5, million toni of 
hazardoul wastes bein, treated each' year prior to final dUposal. Of this total,· provisionl 
of the Safe Drinkin, Water Act re&ulatc 34 million toni of trca'tcdwutel pumped into the 
FOund in underground injection wells. . , 

4. Clean Air Act - Criteria Pollutants: 

• Under the 1970 Ocan Air Act (as amended in 1970), the EPA hu eltablishCd a National 
Ambient Air QUality Standard (NAAQS) for six pollutants considered harmful topubllc 
health. Concentrations of each of the criteria pollutanta hu deercascd between .1983 and 
1992. Por example, ambient level. of Particulat.c MatII:r (PM-10) havc dec:reased by 17% 
betwccn19SS and 1992, and by 9% between 1991 and 1992. Ambicntconcentrationlof 
carbon monoxide have dccreucd by 341J'o between 1983 and 1992. Annual total emiuions 
ofVolatilc Oraanic Compounds (VOC.), which contribute to around level ozone 
formation, are eltimalcd to have dcclinedby 11 % bctwcen1983 and 1992. 
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5. Clean Air Act - Lead Ban: 

• Phased reduction of lead in gasoline and industrial contraIl resulting from the Clean Air 
Act have reduced lead emissions by 98 percent since 1970. . 

6. Recluced TcWc Threatl to Clean Air: 

• Under the Clean Air Act. EPA has issued control rcquiremenU far chemical manufacturel'l 
and othen chat will reduce toxic air emissions by almost ,two billion pounds each year. 
focu.sed. in industrial COnununitiel and urban areas where millioll.l of people live. 

7. Toxic Releases: 

• Under the Emer,enCY, Plannin, and Community Right-tQ.Xnow Act of 1986 and the 
Pollution Prevention' Act of 1990. manufacturln, facilities are ~ulred to provide 
infonnation to the public about releases of toxic c:hemlcall from manufacturln, facilities 
intO the environment. The infonnation is collected in the EPA'. Toxics Reicasc Invencory 
(TRI) database. Reported toxic ~hemical relcucs decreucdby 12.6~ between 1992 and 
1993. more than double the rate of decline betwccn 1991 and 1991. Since 1988. EPA's 

. baseline year for TRI comparisons, toxic chemical Rlcues have dcdined by 42.7%. 
Twenty-two .tates and the Distri= of Colwnbia bave reduced their total toxic relcuc. 
(incluc:W1, underpound injection) by ~ than SO~ since 1988. . 

8. Clean Water Act: 

• The principal aim ofthc Clean Water Act (eN A) of 1972 is to improve and maintain tho 
Q.uality of our nation'. walen. The CW A emphasize. the achlcvcment of "beneficial usel" 
of water luch as drinking, sWimming, and fishln,. The CW A (relative to no treatn1Cnt) 
has raised about 19,000 river BJ1dstream milcI to "swinunable" quality from below 
"Iwinunable" quality, in the vicinity of more than 15 million households, based on model 
reswu. The CW A (relatiVe to no treatment) has improved almost 22,000 river and Itream 
milcI from below "fishable" to above "fIShable" quality watu, affectin, over l4 million 
penoll.lliving ncar those waterl, bued on model rcswu. Purther, the CWA (Rlative to 
no treatment) hu raiacd about 11,000 river and stream miles from below "boatable" to . 
'above "boacablo" quality water, bascc1 on model reswU. 

9. Waite WIse Procram: 

• Prom EPA', voluntary Wute Wise Program; the Agency bas attracted nearly 400 partner ' 
companiel in 38 buliness scc:torl and 25 endoncr o1'lanizations (membership bued). 
These companies reported more than 315,000 toni ofwute,prcvcntccl in the first yeai'. In 
addition, 1l4,OOO ton. of recycling have Rlulted in the tint yeW due ~y to the 
program', ,oala. 
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10. Green LI&bts:. 

• Consistent with the Pollution Prevention Act of 1990. EPA sponsofs the Grecn Jighu 
voluntary program to encourage corpomtions and state and local governments to install 
eflCfg)' efficient lighting in their facilities. Participanu reduce energy consumption by 
rep1ac:in, existing lighting with technology that delivers the lame Of better quality lighting 
while laving electricity. preventing pollution, and savine money on electricity bills. By 
1992, a total of 651 facilities had committed 2.9 billion square feet of offu:c space to the 
program. In 1992, Green Lighu resulted in an aVCl'Ige reduction in liihting electricity or 
53$, total energy savin" of 100.5 million kilowatt houn. and a $6.8 mUlion reduction in 
energy bills. Thcseupgradcl achieved annual emissiOn reductiOnJ of 133.5 million pounds 
of carbon dioxide. 1.2 million pounds of sulfur dioxide. and 482,000 pounds of nitroiCn 
oxides. 
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Department of Energy 
10 Good Regulations 

Nuclear Safety Management 

7/14/95 

Existing and proposed regulations provide for the safe 
operation of the Department's nuclear facilities. The new 
regulations are being developed through a process that 
identifies the basic requirements important for safety and 
then states these requirements in terms of performance 
standards. The regulations provide for a partnership 
between the Department and its contractors to ensure ·the 
sate management of the Department '.s nuclear facilities 
through an efficient use of resources and greater 
accountability of the contractor for achieving safety 
objectives. 

Contract Reform Implementing Regulations: Elimination of Federal. 
NQm 

DOE is proposing to place greater reliance on commercial 
practices by DOE contractor purchasing systems, which hav.e 
become increasingly bureaucratic over the years. This has 
resulted in. complex and costly systems applicable to both 
contractors and subcontractors. In lieu of the detailed 
tenets in the Department's acquisition regulation, which has 
resulted in the 'inefficient layering of non-commercial 

. systems and practices, the Department has identified 
purchasing system objectives and standards that it believes 
are common to superior commercial purchasing activities. 

Energy Efficiency standards for Refrigerators. Refrigerator
Freezers and Freezers. 

~he.Department issued on July 12, 1995, a proposed notice of 
proposed rulemaking to establish energy efficiency standards 
for these products. The proposed standards, which have been 
developed through an informal consensual rulemaking effort, 
could save over 7 Quads (QuadrilliomBtu's) of primary 
energy, saving consumers over $8 billion and have positive 
effects. on the environment by reducing the emissions of S02 
by approximately 1000 tons and of CO2 by approximately 540 
million tons by the year 2030. The proposal reflects the 
joint recommendations of an independent group of 
refrigerator manUfacturers, electric utilities,'and energy 
efficiency advocates, who have been supported and assisted 
by the Department in the development of their negotiated 
conclusions. 

.-



Voluntary Residential Energy Efficiency Rating Guidelines. 

The Department issued on July 11, 1995, proposed, 
statutorily required, voluntary guidelines designed to 
encourage uniformity for rating the annual energy efficiency 
of new and existing residential buildings. The voluntary 
guidelines are intended for use by state and local 
governments, utilities,buiI4ers, real estate agents, 
lenders, and agencies in mortgage markets to enable and 
encourage the assignment of energy efficiency ratings to 
residential buildings and the development of criteria for 
attractive financial instruments for energy efficient homes. 

Radiation Protection of the Public and the Enyironment 

DOE is proposing regulations that would protect the 
public and environment from radiation in connection 
with DOE nuclear activities. These new rules are part 
of DOE's ongoing effort to strengthen the protection of 
health, safety, and the environment from nuclear, 
radiological, and chemical hazards posed by DOE 
activities. The proposed rules include require~ents 
governing liquid dischargep and residual radioactive 
material, as well as a dose limitation system for 
protection of the public. . 

occupational Radiation Protection 

Existing and proposed regulations protect workers at 
DOE facilities from radiation in connection with DOE 
contractor and subcontractor activities. Proposed 
regulations include requirements governing sealed 
radioactive sources and surface contamination by 
tritium. 

Energy Efficiency standards for Dishwashers 

Building on the success of the negotiations for refrigerator 
standards, manufacturers and energy efficiency advocates 
have begun informal negotiations to work out a similar 
consensus proposal for dishwashers. with the help of this 
group the Department plans to issue proposed revised 
standards for dishwashers within the next year. While the 
energy savings from this effort are expected to be less than 
those for refrigerators, this rule is important because it 
continues the process of industry and energy efficiency 
advocates working together with the Department to develop 
appropriate appliance standards, which will have long range 
benefits to the Nation in terms of fuel savings, creation of 
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new jobs and reduction in pollution. 

Energy Efficiency Standards for Central Air Conditioners and Heat 
PUmps 

To ensure that new energy efficiency standards are based on 
a realistic performance values, representatives from the air 
conditioning industry have been assisting the Department in 
an engineering analysis needed to develop proposed revised 
standards for central air conditioners and heat' pumps. A 
draft. engineering analysis has been completed and provided 
to the Air-Conditioning and Refrigeration Institute (ARI) 
for review and comment. A notice of proposed rulemakingis 
expected to be issued in December 1995. It is estimated 
that these standard.s will reduce energy consumption by 9 
Quads, saving consumers $8 billion by 2030, and reducing 
carbon emissions by 7 million metric tons. 

Enforcement of Employee Safety Standards at Nuclear Weapons 
Facilities 

DOE is proposing regulations for assessing civil 
penalties against contractors at DOE nuclear weapons 
facilities who fail to train employees in responding to 
hazardous substances and other emergencies. Congress 
.has directed DOE to assess these civil penalties. 
PUblic Law 102-190, section 3i31. 

Strategic Petroleum Reserve 

The DOE regUlation to authorize the competitive sale of 
U.S.~owned oil in the strategic Petroleum Reserve was used 
for the first time' in an actual' emergency drawdown in 
response to the 1990-91 Gulf Crisis. On January 16, 1991, 
in conjunction with operation Desert storm,· President .Bush 
ordered an drawdown and distribution of the SPR as part of a 
coordinated international contingency plan. Early on 
January 17, the Department issued a Notice of Sale for 33.75 
million barrels of oil.· In response to 13 successful 
bidders, the U.S. Government delivered over 17 million 
barrels via pipeline, tanker and barge, validating the 
market-based price and distribution approach of the SPR 
regulation. 

-



07/14 / 95 09:38 U301 504 0403 GE:lERH COll:<SEL 

S'l'AJ'1' DRAi''l' 

CPSC Regulations That !!ave Savec1 toiVOD 

1. Toy Safety. Under CPSC's small parts regulation, toys 
and other products intended for children under 3 yeare old are 
prohibited from having small pieces that a child could choke on. 
Before the regulation, apprOXimately l2 choking deaths related 
to such small parts were reported annually; now there are 
virtually none. This is one of CFSC's most important rules and 
is fundamental to ensuring that children's play does not turn 
into disaster. . 

2. Child-Resistant Cigarette ld shters The Commiseion 

~OO2l004 

issued a safety standard in 1993 that escablished requirements to 
make disposable cigarette lighters child-resistant. Firee 
started by children under age 5 have caused an estimated annual 
average of 150 deaths, approximately 1,100 injuries and nearly 
$70 million in property damage. This rule, which was supported 
by induBtry, saves lives. The CommiSSion found that the rule 
could save between 80 and 105 children's lives per year and would 
bring potential net benefits of $115 million annually. 

3. Poison Preyentjon Safety C1Qsures CPSC'S requirements 
for child-resistant packaging for products like aspirin or 
turpentine have saved over 700 lives. Such safety packages 
protect children from accidental poisonings. CPSC just recently 
approved revisions to the adult test under which child-resistant 
packaging is evaluated. These changes will increase the use of 
child-resistant packaging by making it easier for adults to use 
properly. Many adults find child-resistant packaging difficult 
to open, and they leave the caps off, fail to properly close 
them, or transfer the bottle's contents to a non-child-resistant 
container. ay making these packages easier for adults to use, 
accidental and tragic poisonings will be further reduced. 

4. Ban Of Infant Bean Bag Cushions. On June 23, 1992, the 
Commission i~sued a rule banning infant cushions filled with foam 
plastic beads. These CUshions (commonly called "bean bag 
cushions or pillowsn) were intended for children under one year 
of age. When the Commission issued its rule, it had reports of 
35 infant deaths involving this product. The deaths apparently 
ocourred when a pocket was created in the cushion that would trap 
the infant's exhaled carbon dioxide which the infant would then 
rebreathe. With CPSC'~ rule, these infant cushions are no longer 
on the market to claim young lives. 

5. Child Reeistent packaging for Mouthwash Just this 
year, CPSC issued a rule requiring child-resistant packaging for 
mouthwa~h that containg more than 3 grams of ethanol (alcohol). 
Young children, who find the color and sweetness of mouthwaSh 
appealing, have been seriously injured or died from accidentally 
inge6ting mouthwash containing ethanol. Three deaths of children 
under age 5 have been reported. The American Association of 
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Poison Control Centers had 10.193 reports of mouthwash ingestions 
by children ~dQr 6 years of age between 1987 and 1991. ~he 
mouthwash regulation is but one example of the life-saving pOison 
prevention rules CPSC haa issued. 

6. fireworks Re~ljremeDta The commission has several 
regulations concerning the safety of Class C fireworks, the type 
normally purchased by consumers for non-professional use. These 
fireworks regulations halp to keep families' Fourth of July 
celebrations from becoming tragedies. The Commission has banned 
some particularly dangerous devices like cherry bombs and M-80s. 
Fireworke devioes that are allowed must meet certain performance 
requirements, such as the amount of time a fuse must burn before 
the device ignites. Additional regulations specify warning 
labele that fireworks must display to apprise conSUmers of 
potential hazards and inolude instructions for use. 

7. Safe erih§. CPSC's orib requir~ments ensure that a 
baby's crib provides a eafe sleeping environment. not nightmares. 
This is crucial eince parents and caregivers must be able to 
leave a child unattended in a crib. These regulations require, 
for example, toat crib components like slats are separated by a 
safe distance so.that an infant could not become trapped between 
the slats and strangle. In addition, the orib's hardware must 
not be accessible to the child or present the possibility of 
injuring the child. 

8. Flammable ChjJdrepa' 81eepwear, Under CPSC's 
regulations, children's aleepwear must meet flammability 
standards to reduce the tragic incidenoe of deaths and injuries 
when a child's sleepwear catches on fire. Over the 20 years that 
these regulations have been in place, the number of burn deaths 
and injuries to Children associated with ignition of clothing 
have substantially declined. 

9. Power Mowers. In 1979 CPSC published a performanoe 
standard for walk-behind power lawn mowers, which were implicated 
in 77,000 injuries that were occurring each year from contact 
with the moving blades. The standard, which went into effeot in 
1982, requires that the blade on rotary powered lawn mowers atop 
within three seconds of the release of the lawn mower handle. A 
1994 CPSC study found that walk-behind lawn mo~er injuries 
declined by about 40% between 1983, the year after the ~tandard 
went into effect, and 1993. This reductiori eave~ eociety about 
$200 million (1993 dollars) annually. 

10. Antomatic Residential GArage DQQr Opening Eqyjpment. 

In accordance with the provisions of ~he Consumer Product eafe~y 
Improvement Ace of 1990, in December 1992, the CPSC established a 
safety standard for the opening e~ipment of automatic 
residential garage doors. Since 1982, the CPSC had reoeived 
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reports of 54 children between the ages of 2 and 14 who h~d died 
after becoming entrapped under euch garage doors. The ruTe 
requires that equipment manufactured atter January 1, 1993, 
contain features to minimize the likelihood that a child would be 
trapped and killed by a garage door. 

3 
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Lead PotsDJling: 111 1978, OSHA fmud a rtandartl to pruteet /IIOikm from exposure to lead. a 
ch6mlcal that Is a'bsD7'be4 fnto the bc411!)' breJlthtng t»' I7Igat/rag tt. The lead IUCUmuUzus fl. th~ 
blood, organs and bOFJe$, and is slow" 1614ued o'Per time, c(lUling anemia, bratn and 'M1'Ve dtloraen. 
high blood pmtUre MId rl[lT'OtluatPe p1fIblems. Juscjiveyeg.TS after OSHA's lead standard was 
13sUt:d, the number oj workers in lead smelting and batte1y m4nuj'acturing with Jlip lweb oj kad in 
their blood dropped 1u 6696..fmm 19.000 to 6,500. 

"Bnmm Llmi' Duea,e: In 1978, OSRJl issued a standard to protect the natiJm's textile worun 
from "browh fwtg"-- II crippling alia s~fmafotal dis/IIISe that reilllcel II pmon's pulmonary 
ju7fd:f01l aJUl obstructs tMir ability to lmat1r.e. In 1978, there wm lin estimated 40,000 casu oj 
nbmwn lu",' (<<Iso called nliYsnrrasii') Ina ,,, 1985.';'/J pm~ of the dl8t:aGe had declined to about 
900 ca863, or ws thaJl 196 oj altflm tertlle worms. MmtJlIer. there is evtdm&e that comp~"" with 
OSHA's cotton dJUt stan4tJrd aauallY fnmaaed prodU&tt"£)I in tJu ttmi18 tlll1ustry. A 1980 artlde 
in 'The Etonomilt rqorud th4t thI tighter dust control m,RSIITU mquired by OSFIA's rult 1f1T11I2pteti 
finn8 to TqJlat;e fn'td«teti machlnePJ with Jtewt1r. 'IrIJITHjJlcient fYstemI. 

CDI14p,e4 Tren.cMt: In 1989. OSHA Issu~ a rwtsld standard til protect JIt10rlcm from act:Idmts 
and injuries caused by collapslll t:11111Ns fl7ld cave-I'M at a&ill1atiDH site9. Durl7lg the juur.year period 
begbudng in 1987, an 4'l1I7f1P tf 46 worten wm ldlletl _year in such acct.dintl, 1II1l1f1 tf which 
were l'mlmtllbtlJ. Although ihll mmrher of worhn 1;1llttl In tmlCld7l1 amllfXt.aVatiOIl ~7ta rlTlfflt", 
Inti11erablY hlp, the J'lumw has decl'nu ~ 3S96 Sln« OSHA reviled ttl trmthinl twl «ICIIJ1atiDx 
ItJDIdarL 

Exposure to H1V 1U14 Htpt.z~tls B: 1" Dcetmber 199 J. OSHA iUusd a TUk: to protect thOSI 
wor1cm who tm ",uti7llOt .sed to blood or othll' in~ materilll Jrtnn flIV, Hlparids B and 
otltu bloodlJome dUSNet. In 1990, thm wm at letUt 6S BpDrtetl CIlIa qf H1V jn.foaltm in 
Iualthca7J workm related to on-t1ll.jrlb "PllSUrt1. Bued on dAttz prwitl4tl by die Centm for Diswe 
CQn~l (CDC). the numb" of actJI41 auet of HqMtitls B in health carr workm d'1t1p'Pd by 77%, 
frum 3100 casts tn 1987 to 725 jn 1993. (1993 was duftrstfollyttar that employen wert 
comp/1tng with. ad OSHA was mj'tm:1ng Its bloodJJ(JT7f6 pathogms rulfJ.) 

CDJifinell Spa"': In 1993, OSHA IsSuc4 a 7ule to protect ~rkerl Jnnn the hazards created l!Y 
worfcI7Ig i71 ttmflnltl splfDU. FrtmI 1986 through 1990. an e.m7lfaua 63 WtJrkm lost thelr lI'UtI and 
an adtlitlonal5,991 workers Win wioull1 'njured In confiJleQ SPill' 8npfronments (which pose special 
dangers because t/rmr we or tllmtnslo" crwe tozie, aJphyZl4tfng, or other life.threatenJng htUtlrds.) 
Although tIM at:t:ual numbers are not yet ill, OSHA esti11Ultea that 54 fatalities and 5,041 serious 
Injuries would bt pmmud 1l1l1fUaJIy when emplay/!13 comp!1 with the COHft7lld space "'It. 

'1M""". 
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Mine Explosion' and Fires: MSHA 's vonttlatfon $tandards for underground coal mines 
prey,nt the accumulation of methane and coal dust-Juel lor erplOlions and fires. In th6 
25 yean.' before passage olthe Coal Mine Health and Safety .Act of 1969. 901 min,r.! 
were killt1d in explosions. In the 25 years qfter the Act WQS pQ3sed, e%ploslons claimed 
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133 miner,. . 

Mine Roof-Foils: In 1988, MS/{A lasued a rule requiring the use of automated temporary 
700f support In underground coal mines. This equlpmmt virtually eliminates the need for 
miners to imtall temporary roof support, such Q$ timbers-a high-rlak practice. From 
1979 through 1988, 64 miners were killed ilU/alllhg temporary support. One miner has 
been Idlled since. 

Black Lll1Ig DuelISt:: MSHA '8 e%posure limit for r~pi,.able coal mine dust protects 
miners ./rom black lUlfg, siliCOSis. and othfl1" dlaabltng respiratory diseans. Since 
adoption 01 the dust standard in 1969. the prevalence 0/ black lung has dropped by two- . 
thil'M. 

Mine eov,...,rll': A /972 rule requ"ea cabs and canopies /t»' underground coall7line 
equipment. The rule protem miners who arB operating the equipment /rom cave-1m. 
Since the rul, went into effect. there htNe been 282 documented cases in which minus 
we1'6 saved from bBing cnahed 

Sllkosis: In J 994, MSHA issued CI 5twsdorri requiring drl3l-oonll"Ol de'V;c:es on drlll8 Jls,d in 
sur/ace ~al mining. The controls protect minU'" from over-exposure to silica dust. which causes 
a disabling (and somstims /alal) lung disease: silicosis. If I'Ccenl MSHA-NIOSlI study fdenlijled 
eight "-1SS, a/silicosis among J 50 .nlrfoce coal miners studied in Pen1l9Y1\IQnla-and fllU$Jrated 
why a new $tandard was vital. 
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Mad Poisoning: 

BeglilaJory St.n:es.s Stories: 
llS1M~ Workplace Standar~ 

In 1978. OSHA issued a standard to protect workers from exposure to lead, a 
chemical that is absorbed into the body by breathing or ingesting it. The lead 
accumulates in the bloo(1, organs and bones, and is slowly released over time, 
causing anemia. brain and nerve disorders, high blood pressure and reproductive 
problems. 

' .. 
Inpact on Working.A~ and W01tr?1t.." Just five years after OSHA's lead 
standard was issued, the number of workers in lead smelting and battery 
manufacturing with high levels of lead in their blood dropped by 66 %, from 
19,000 to 6,500. That's thousands of workers saved from the disabling and 
deadly effects of lead poisoning. 

qs 343 had been in effect, OSHA's lead standard would have been delayed 
'substantially by the nUmeFOUS opportunities and invitations for judicial review. 

"Brown Lung" Disease: 

In 1978, OSHA issued a standard to profect the nation's textile workers from 
"brown lung"-- a crippling and sometimes fatal disease that reduces a person's 
pulmonary function and obstructs their ability to breathe. . 

IltfJact on Working Men and WO~n: In 1978, there were an estimated 40,000 
cases of "brown lung" (also called "byssinosis") but in 1985 the prevalence of 
the disease had .declined to about 900 c~es. or less than 1 % of cotton textile 
workers. Moreover. there is evidence that complying with OSHA's cotton dUst 
stuldard actually increased productivity in the textile industry. A 1980 article in 
The EcooQrnj:;t reported that the tighter dust control me~ures required by 
OSHA's rule prompted firms to replac·e outdated machinery with newer. more
efficient systems. 

If S 343 had. been in £iffect. OSHA's cotton dust standard would have been 
delayed substantially by the requirement that OSHA calculate the cumulative 
burden of existing regulations on persons complying with the rule. 

1. 
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Grain Eleyator Explosions: -

In 1988, OSHA issued a final rule to prevent and control fires and explosions at 
grain handling facilities. National anention was focused on this workplace 
hazard after a series of devastating accidents in the 1970·s. During December 
1977 alone, 59 people lost their lives and another 49 were seriously injured in 
grain dust explosions. The victims included grain handling employees. fire 
fighters. grain inspectors. fanners and bystanders. 

frtpact o..n Working Men and WOI1l?n: Since OSHA's' grain handling rule was . 
issued, grain dust explosions have declined by 58%. Lives have been prolected, 
iIijuries prevented, and dollars saved for grain elevator operators and others in 
the industry. 

IfS. 343 had been in effect, OSHA's grain handling standard would have been 
delayed especially by the req\,lirement that a cost~ffectiveness test supplement 
OSHA's eXisting decision criteria of economic and technological feasibility. 

Collapsed Trenches: 

In 1989, OSHA issued a revised standard to protect workers from accidents and 
injuries caused by collapsed trenches and cave-ins at excavation sites. During 
the four-year period beginning in 1987, an averag~9f 46 workers were killed 
each year in such accidents, and unfortunately, many of these incidents were '. 
preventable. 

Inpact on Working Men and Womm: Although the number of workers killed in 
trenching and excava~ion accidents remains intolerably high, the number has . 
declined by 35 % since OSHA revised its trenching and excavation standard. 

If S 343 had been in effect, OSHA's trenching and excavation standard would 
have been delayed substantially by the requirement that OSHA conduct pre
proposal activities such as publishing an advanced notice .of rulemaking and 
holding infonnal public hearings. 
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J:;xpQSU[J! to JUV and Hepatitis B: 

In December 1991, OSHA issued a rule to protect those workers who, are 
routinely exposed to ,blood or other infectious material from RfV, Hepatitis B 
and other bloodbome diseases. In 1990, there Were at least 6S reported cases of 
HIV infectioD; in hea1thcare workers related to on-the-job exposure. 

Inpad onWorldng Men anti HfJmen: Based on data provided by the Centers for 
Disease Control (CDC), the number of actual cases of Hepatitis B in health care 
workers dropped by 77%. from 3100 cases in 1987 to 72S in 1993. (1993 was 
the first full year that employers were complying with, and OSHA was 
enforcing' its bloodborne pathogens rule,) 

If S. 343 had been in effect, the bloodbome pathogens standard would have been 
delayed substantially by the requirement that OSHA prepare risk assessments on 
acrual exposure for individuals or populatioru, for specific hazardous activities. 

Confined, Spaces: 

In 1993, OSHA issued a rule to protect workers from the hazards created by 
. working in confined spaces. From 1986 through 1990, an estimated 63 workers 
lost their lives and an additional 5.931 workers were seriously injured in 
confined space environments (which pose special dangers because their size Or 

dimension create toxic, asphyxiating, or other life-th£eatenlng hazards.) 

Inpact on Working .Men and Women: Although the actuW numbers are not yet 
in. OSHA estimated that 54 fatalities and 5,041 serious injuries would be 
prevented annu~ly when employers comply with the confmed space rule. 

E:lj:plosioDs at Chemical Processing Plants: 

In early 1992. OSHA issued a standard to prevent and control explosions and 
fires at chemical processing plants. During the late 1980's, a series of tragic 
explosions at petrochemical facilities rocked the nation, leaving hundreds of 
workers and residents injured or, killed. A massive chemical explosion in 
Pasadena, Texas in 1989 lef1; 23 workers dead. Only nine months later, 17 
workers were killed after an explosion at a facility in' Channelview, Texas. A 
flash fire at a fenilizer manufacturer in May 1991 shook Sterlington, Louisiana 
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. leaving 8 workers dead, and 15 workers and more than 100 residents seriously 
injured. These are only some of the deadly. chemical releases and fires that left· 
hundreds of innocent people. victims of this devasting workplace hazard. 

/npad Oil Working Men and Women: OSHA, working with the Chemical 
Manufacturers Association and other industry and labor groups, was able to 
promulgate in record time a final rule to control and prevent releases and 
explosions of highly hazardous chemicals. The solid cooperation between 
government, business and labor allowed OSHA to issue and implement a 
protective rule that has saved lives and millions of dollars. 

, . . . 
U & 3.fJ1uuf been in effect, OSHA's process safety management standard would 
have been delayed substantially by the requirement to detennine the cumulative 
impact of all existing regulation:; on the affected industries, and the net effect on 
employment in small businesses even when there was no question about 
feasibility . 

", 
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PROPOSED RULES THAT ARE INDUSTRY/TAXPAYER FAVORABLE 

1. Temporary and proposed regulations facilitatinQ use of 
electronic filings for Form W-4 (31.3402(f)(S}-2). 

under the Internal Revenue Code, all employees are required 
to furnish their employers with a signed withholding ~~emption 
certificate on or before commencing employment. The withholding 
exemption certificate is used in calculating the amount of tax 
that is to be withheld from the employee's pay. Form W-4 is the 
form prescribed for this purpose. The Form W-4 is also used to 
make changes to the number of withholding allowances claimed. 

until recently, Form W-4 existed only as a paper 
certificate. In December 1994, the Service published temporary 
regulations (and cross-referencing proposed regulations) that 
permit employers to establish systems for employees to file 
certain Forms W-4 electronically. Under those regulations, 
employees may use electronic s~stems to make most changes to 
their initial withholding certlficate. The use of a manually 
signed paper Form W-4 is still required for the initial 
certificate and for certificates where the employee claims more 
than 10 withholding allowances, or claims to be exempt from 
withholding and is expected to earn more than $200 per week. 

Electronic systems for filing Forms W-4 lighten the 
requlatory burden on employers through a reduction of errors (and 
a reduction in regources devoted to correcting those errors) and 
the elimination of duplicate entry of data. The position of the 
requlation~ is an important first step in moving to a system that 
reduces the use of paper to the extent possible while 
facilitating the proper withholding of income taxes at the 
source, a system that will provide employers significant savings 
OVer the paper system of the recent past. 

2. Deduction by Bmployer (1.83-6). 

These regulations eliminate the requirement that.employors 
must deduot and withhOld inoome tax as a condition for Claiming a 
deduotion under section 83(h) for oertain property transferred to 
an employee as compensation forservioes. The new rule requires 
instead that the employer furnish a Form W-2 or Form 1099 as a 
oondition to olaiming the deduotion. This rule is less 
burdensome on employers and better matches deduotions with inoome 
incl.usions. 

3. Conversion Transaotions (1.1258-1). 

section 1258 requires taxpayers to treat the gains from 
oertain transaotions as ordinary inoome to the extent that the 
taxpayer's return is primarily attributable to the time value of 
money. The statute reoharacterizee the full amount of a 
taxpayer's qain, notWithstanding that another "leg" of the ::Sallie 
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transaction may g.1ve rise to a capital loss which cannot be fully 
used to offset ordinary income. Reoently proposed regulations 
9rant taxpayers tne election to "net" their gains and losses from 
a single transaction for purposes of applying section 1258, 
thereby avoiding inappropriate results. 

4. section 338: Post-Acquisition Transactions (1.338-2). 

These regulat10ns address taxpayers' concerns regarding the 
continuing applicability of the Yoc Heating case following the 
enactment Of section 338 of the Internal Revenue Code. In YOc 
Heating v. commiSSioner, 61 T.C. 168 (1973), the Tax Court 
treated the purchase of target corporation's stock by another 
corporation, followed by the merger of the target into the 
purcnasing corporation's subsidiary, as a taxable asset 
acquisition. The requlations, issued under authority granted by 
section J38, provide rules that permit such a transaction. under 
certain Circumstances, to qualify as a tax-free reorganization. 
Taxpayers have requested this guidance for many years to ensure 
that corporate restructurinqs following certain stock 
acquisitions will qualify for tax-free treatment. The 
regula~ions are taxpayer favorable and generally have been 
well-received. 

5. Taxable Mortgage Pools (301.7701(i)-1 through -3). 

These proposed regulations under section 7701(i) narrow the 
potential scope of taxable mortgage pools, whiCh are not treated 
favorably for federal income tax purposes. Both written and oral 
comments have urged that taxpayers be permitted to rely on the 
proposed regulations to ensure certainty in planninq 1ar;e 
financial transactions. Delay would deny them the prompt relief 
that they seek. 

6. FIRREA: Federal Financial Assistance (1.597-1 
through -7). 

These FIRREA regulations proposed under section 597 provide 
more liberal rUles and smaller tax liabilities than the prior 
rules. The legislative history of FIRREA permits taxpayers to 
rely on the proposed regulations. withdrawinq and reproposing 
these regulations will cause a great deal of confusion with 
respect to federal and state tax liabilities of £ai1ed financial 
institutions, etc. 

7. Grantor Trust Reporting (1.671-4). 

Under section 671 of the Internal Revenue Code, the incomo 
of a grantor trust is taxed to the grantor, who reports the items 
on the grantor's tax return. Because the trust itself is not a 
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taxpayer, the requ1r~ent under the current regulation that the 
trustee file a Form 1041 (U.S. Fiduciary Income Tax aeturn) and 
report the income taxable to the grantor on a sChedule attaohed 
to that return is, in some cases, unduly burdensome to both the 
trustee and the Internal Revenue Service. The proposed . 
regulation proviaes the trustee of a grantor trust with the 
option of having the income taxable to the grantor beinq reported 
on Form 1099 (U.S. Information Return), rather than Form 1041. 
Because Form 1099 is less expensive to prepare and process than 
Form 1041, the regulations will reduce the f1ling burden of 
trustees of grantor trusts. 

TOTAL P.04 
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Auction Violations by Salomon from late 
1990 to early 1991 

January 1993 Unifonn Offering 
Circular for the Sale 
and Issue of Marketable 
Book-Entry Treasury 
Bills, Notes and Bonds 

B. BEGULATIONS THAT BUSINESS LIKES 

1. Existing regulations 

a. Establishment of EZaCLEAR for savings bond agents co submit redeemed 
savings bonds- Regulations were issued on September 26, 1988 (S3 FR 
37510), to amend 31 CPR part 321 to permit financial instirutions serving as 
savings bond paying agents to submit redeemed bonds and receive settlement 
for them via EZ-CLEAR, i.e., the commercial check collection system.EZ
CLEAR replaced a batChing process applicable only to savings bonds. 
Finall;ial institutions welcomed this change because it made processing paid 
bonds casler and because they could receive settlement more quickly. 

b. Redemption of bonds for surviving beneficiaries of deceased owner
Regulations were issued on September 26, 1988 (53 Fa 37510), to amend 31 
CPR Pan 321 co permit financial institutions serving as savings bond paying 
agents to redeem savings bonds presented by surviving beneficiaries of 
deceased owners with appropriate documentation. The change permits 
financial institutions to provide greater service to their customers wbo own 
savings bonds. 

c. Redemption of bonds for representatives--Regulations were issued on 
August 29, 1990 (55 FR 35394), to amend 31 CFR Part 321 to permit 
fllWlCial institutions serving as savings bond paying agents to redeem savings 
bonds for fiduciaries designated both by name as well as fiduciary title in the 
bonds' registrations and for court-appointed representatives of deceased 
owners' estates when the bonds are the property of those estates. 
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d. Recognition of Medallion Stamp program--Rcgulations were issued on 
November 15, 1994 (59 FR 59(36) to amend 31 CPR Pans .306 and 357 to 
recognize the officen and employees of securities 'brokers, dealers and related 
institutions. as certifying officers for marketable securities transactions. 
Recognition was granted to members of the Securities Transfer Agents 
Medallion Program (STAMP). the Stock Exchanges Medallion Program 
(SEMP). ar.;i the New York Stock Exchan&e Incorporated Medallion Signature 
Program (MSP). Tbc change expinds the ability of brokers and dealcn to 
serve their customers. The Medallion programs were endorsed by the 
Securities Transfer Association. 

2. Proposed (or to be proposed) regulations 

None 

C. DlCISIONAL CRITERIA 

Following are the SUltutes, ur.;ier which we may issue major regulations·, to which Section 
624 would apply: 

15 U.S.C. 780-5 - Government Securities Act of 1986 

15 U.S.C. 780-5 (b)(2) - Market Reform Act of 1990 

Pub. L. 103-202, 107 Stat. 2344 • Government Securities Act 
AmeDdmeDtl of 1993 

31 U.S.C. 3102 . Bonds 

31 U.S.C. 3103 - NotCs 

31 U.S.C. 3104 • CertiflCltes of indebtedness and Treasury bills 

31 U.S.C. 3121 - Procedure 

Please contaCt J~ueline Jackson in the Office of the Cbief Counsel for Public Debt; She 
can be reached at 219-3320. 

• Please note that regulations issued under these statuteS do not qualify as "major" or 
• significant " under current authorities. 



June 12, 1995 

A. Thrift Criaia - Calandar ot Raqulatory Events 

The early 1980's marked the beginning of the thrift crisis. 
Short term interest rates reached historic proportions - as 
high as 19 t - and by 1981 8St of all thrifts were losing 
money. During the remainder of the 1980's and into the 
1990's, there were large numbers ot thrift failuree. Several 
legislative and regulatory initiatives were undertaken during 
that time to address the situation. ' 

Legislative Event: In 1982 the Garn-St. Germain Depository 
Institution Act was passed by Congress deregulating thrift 
powers and raising the limits on insurance of accounts. 

Regulatory Response: 

Increased thrift powers by allowing thrifts to make 
commercial real estate loans, consumer loans, and 
unsecured commercial loans. 

Introduced a new insured money market deposit account 

Legislative Event: In 1987 the Competitive Equality 
Banking Act was pas,ed. 

Regulatory Response: 

Increased deposit insurance assessments. 

Introduced several provisions for forbearance and 
leniency. 

Introduced the qualified thrift lender (QTL) test. 

Legislative Event: In 1989 the Financial Institutions 
Reform, Recovery, and Enforcement Act (FIRREA) was 
passed by Congress re-regulating thrift activities and 
restructuring the regulatory scheme. 

RegUlatory Response: 

Recodified regUlations to reflect creation of OTS 
under the Department of Treasury. 

Transferred deposit insurance for thrifts from FSLIC 
to the FDIC and created the Savings Association 
Insurance Fund (SAlF). 

Increased thrift capital requirements. 
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Commercial banks were allowed to buy healthy thrifts. 

Direct equity investments were phased out or 
capitalized in a separate uninsured entity. 

Increased the QTL test from 60' to 70t of assets. 

Placed limitations on commercial loans, consumer 
loans and commercial real estate. 

Legislative Event: In 1991 the Federal Deposit 
Insurance Corporation Improvement Act (FDICIA) was 
passed by congress. 

Regulatory Response: 

Established Prompt Corrective Action categories. 

Limited use of brokered deposits to adequately 
capitalized financial institutions. 

Lowered the QTL test from 70' to 65' of assets. 

Mandated the use of Generally Accepted Accounting 
Principles. 

Encouraged inter-industry consolidation (banks and 
thrifts). 

B. aequIationa That Businea. Like. 

OTS anticipates that savings associations will welcome 
the proposal on liquidity. The liquidity requirement is 
obsolete, but OTS cannot eliminate it absent a statutory 
change. OTS does plan, however, to propose changes to 
the liquidity regulation to reduce burden as much as 
possible. 

OTS also anticipates that savings associations will 
welcome the proposed regulatory initiative related to 
pre-emption. OTS anticipate. that this initiative will 
clarify the areas where OTS has pre-empted state laws 
and provide quidance as to the reasoninq OTS uses to 
make pre-emption decisions. 
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c. Decisional criteria - s. 343 

our preliminary review of S. 343 discloses that OTS 
has issued no major requlations to which seotion 624 ot 
S. 343 would apply. OTS does not anticipate issuance of 
any major regulations to which section 624 of S. 343 
would apply since rules relating to the safety or 
soundness of Federally insured depository institutions 
are exempt from the term "rule" as used in the proposed 
legislation. In addition, non-safety and soundness 
rules have historically not had a significant enough 
effect to be classified as major rules. 

Attached is OTS' estimate of our costs in implementing 
the remaininq provisions of S. 343. 


