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TO: 

FROM: 

RE: 
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Kathryn Fulton 
Hunter Jones H-:S-

MEMORANDUM 

H.R. 994 -- Summary of SEC Comments 

November 6, 1995 

This responds to your request for n summary of SEC staff comments made at 
the November 3, 1995 meeting with House Commerce Committee staff. 

• As. Ms. Katzen from the OMB stated in her comments, H.R. 994 would 
significantly compromise the independence of independent regulatory agencies. 
The bill would vest with the Administrator of the OME, or any other officer 
desi2nated by the President, final discretion to determine whether rules should 
be continued, modified, or terminated. Such vesci.r:.g of authority outside the 
SEC is contrary to thc independence that has been vital to the SEC's protection 
of securities investors and to the -promotion of fair and efficient markets during 
Lhe sixLY years of its existence. 

• The comprehensive review that H.R. 994 would require the SEC to undertake 
would be expensive and inefficient. As reported by the Government Refonn 
and Oversight Committee. the bill would require agencies to solicit public 
comments on eleven sets of criteria and to prepare preliminary and final reports 
on the agency's conclusions and recommendations. As reported by the 
judiciary Committee, the bill would further require that, if the agency decides 
not to terminate the rule, it must submit the rule to the public for further notice 
and comment under the Administrative Procedure Act. 

• The comprehensive review that H.R. 994 would require the SEC to undertake 
would supplant the selective, careful review process that the SEC normally 
performs. As part of the ongoing evaluation of adlllini:ltrative functions, the 
SEC frequently reviews its rules in order to determine whether they should be 
tenninaled or modified. 1 Often, requests for termination or modification corne 
from persons who believe they are adversely affected by the rules. This 

In addition, pursuant to the Regulatory Flexibility Act, the SEC has reviewed 
more than 400 of its rules since 1980. 

141 002 



• 

• 

Si,;<.; Li,;<; AFFAIRS 

responsiveness to the public serves two functions: it allows the SEC to govern 
more effectively. and it allows the agency to prioritize its regulatory actions in 
accordance with the greatest needs for change. 

Automatic tennination of rules as to which an agency does not complete its 
5unsel review would be hazardous to the SEC's regulatory program and to the 
financial markets. Because the securities statutes do not establish all of the 
relevant standards needed to govern 5ecuriti~ market participants, the SEC 
must carry out much of its regulatory mandate through rules. Securities 
Exchange Act Rule lOb-5, for example, is one of the major antifraud rules; it 
serves tlS the btlSis for a large part of the SEC's enforcement efforts. In 
addition, securities Exchange Act Rule 1503-1, the net capital rule, is a 
complex and important rule designed to protect the liquidity of customer 
accounts at brokerage firms. Automatic tennination of either of these rules 
would 3ignificantly undercut the stability of, and public confiden= in, U.S. 
securities markets. 

The SEC is not well positioned to spend its limited resourc.es on the review 
functions that H.R. 994 would mandate.· The SEC does not yet have a budget 
for the current fiscal year. The Senate funding bill would decrease the SEC's 
budget by ten percent, while the House bill would maintain the SEC's budget at 
the level of fiscal year 1995. Although the SEC hopes to maintain its CUlTent 

level of funding for tho next year, there will probably be no incretlSe -- and 
there may be a decrease - in the SEC budget. Given the. severe limitations On 

the resources of the agency. spending the funds in a manner that is redundant 
and unnec&ssary would be wasteful for the federal government and its 
taxpayers.1 

The· staff has not yet e.stimated the costs that H.R. 994 would impose on the 
SEC, but plans to prepare an estimate soon. 
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Comments of the Depanment of Energy on H.R. 994 

BackgrQund 

• DOE is a non-traditional regulato!)' agency that both regulates elements of the energy 
market (e.g .• energy efficiency standards) and is regulated by other agencies with respect 
10 its facilties and operations (e.g., environmental cleanup). 

The Department has approximately 2200 pages of regula.tions .codified in the Code of 
Federal Regulations, and is committed to the elimination or reinvention of75 percem of its 
existing regulations. Over 500 pages of the CPR were eliminated in Fiscal year 1995. 

In addition, the Department has traditionally regulated the activities ofits contractors, 
facilities and operations through DOE orders and directives that arguably fall within the 
scope ofH.R. 994. The Department has reduced the number of DOE orders from a base 
of312 to 156 during Fiscal Year 1995 in accordance with the Secretary of Energy 
Performance Agreement with the President. Many of the remaining DOE orders regulate 
such important activities as the safe operation of DOE nuclear reactors. 

• As part of its commitment to streamlining and improving its regulatory program, the 
Department of Energy has c;onsistently solicited public input. In 1994, following public 
notice and a mailing to over 300 intergovernmental customers and stakeholders, the DOE 
received 14 public suggestions for eliminating Or reinventing its regulations. All of the 
suggestions have been considered in the course of its current reinvention efforts. 

H.R. 994 Provides No Additional Value at Substantial CQ!U 

• DOE estimates conservatively that the incremental cost of the petition and lookback 
procedures contemplated by H.R. 994 would be $ 6 million and 6 additional staff positions 
annually during a period of extreme fi5Cll1 conMraints. The requirements contemplated fur 
cost-benefit analysis and risk assessment for any "new" regulations, including those 
retained following a sunset review, would add significantly IUgher resource costs. 

• In some cases, the bill contemplates co&t-benefit analyses and risk assessments for 
regulations under review that would assume the absence of prior regulation. But 50 years 
following the Manhattan Project, It would make little sense to measure the costlbenefit or 
risk of nuclear safety regulation in a vacuum, instead of considering the incremental effects 
of re\l;sed regulations. as DOE currently does. 

The bill would be oounter-productive, because it would prevent DOE from concentrating 
its limited resources on eliminating or improving those rules that are particularly in need of 
reform or are outdated. It would require DOE to expend resources on review of other 
rules that might be found to be within the bill's definition of covered rules, but for which 
full-scale review and termination would not be appropriate, such as the rules tor collecting 
!Tom employees for indebtedness to the federal govenunent, or for garnishing employee 
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salaries for child support and alimony. 

Because the bill would require DOE to devote limited resources, including personnel, to 
the review of ~o many clCi:;ting and new rules, it would lessen the ability of the agency 
to fulfill its existing rulemaking mandates from Congress, as well as other legislative 
priorities. 

Many of the Dgpanment's ReBu\atiQns Should Not be Subject to Sunset 

• The Depanment has recently concluded an accelerated reduction in the number of its 
internal DOE orders, most of which involved issues of environment. safety, health and 
nuclear safety of DOE operations done through contractors. With respect to just one 
order, on the subject of radioactive waste m!U1ftgemcnt, approximately l,~OO comments 
were received, addre3sing 150 major issues. These are not issues that can be addressed 
easily within the timefiarnes ofH.R. 994. 

P.03 

One of the lessons we learned in collaboration with an independent regulatory body, the 
Defense Nuclear Facilities Safety Board, was the sensitivity of the phrase "sunset review." 
Indeed, at the specific request oFthe DNFSB, the Department has deleted the automatic 
sunset provisions it had proposed for nuclear safety directives. These regulations by their 
very nature should not be allowed to sunset if we are to avoid creating potential rish to 
public health and safety. and uncertainty by the regulated community. 
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H.R. 994 -- FDA COMMENTS 

virtually all FDA regulations/guidance documents' would be 
sUbject to review because they cause a $100 million annual 
effect on the economy, are significant, or are petltioned 
for review. 

The bill requires FDA to undertake a review of regulations 
that Congress has mandated (~, pursuant to the Nutri~ion 
Labeling and Education Act of 1990 and the Mammography 
Quality Standards Act). 

• FDA ha~ estimated that it will cost the agency approximately 
$55,000,000 annually to make the required reviews. 

• HR 994 requires FDA to devote the same effort in reviewing 
effectiv2 regulations and problematic regulations. The 
staggering workload imposed by the bill will force FDA to 
direct valuable and scarce resources into HR 994 reviews. 
FDA would have to shift resources from consumer protection 
programs and product review in order to complete the 
reviews. 

• A sample of vital FDA programs that could be affected 
include: 

Mammography Qualitv Standards - ensure high quality 
mammography (currently the most effective method for 
detecting breast cancer). Using the most conservative 
estimate, some 200 women's lives would be saved each 
year by these regulations. 

Performance Standards for Radiation Emitting Products -
ensure the safety of TV receivers, microwaves, x-ray 
machines, lasers etc. 

B10Qd Product Standards - protect the blood supply trom 
AIDS, hepatitis, and other infectious diseases. 

Human Tissue Regulations - put a stop to a major public 
health thraat by requiring proper donor testing and 
screening as well as the recall and destruction of 
dangerous and violative human banked tissue. 

Vaccine standards - ensure the safety and etfectiveness 
of the vaccines administered to our children (~r 

ThQ expansive definition of "rule" makes informal 
guidanoe, interpretive statements, agency manuals, agency 
releases, or even individual letters potentially subject to 
sunset review. 
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poliovirus, measles, mumps, rubella, and smallpox 
vaccines). 

Adverse Reaction Reporting ~ Drugs - improves the 
reporting to FDA of serious and life-threatening 
reaotions to drugs and biologics. 

~ Regulations - ensure safety and quality of food5, 
drugs, biologics, and devices. 

Pediatric Labeling !Q.r. Qn!g Use &!J& - allows for .,;ider 
use in children of important drug~ and requires the 
inClusion of information in drug labeling on specific 
hazards associated with the drug's use in children and 
any limitation~ on the pediatric indications. 

~ 10xicity prevention ~ - requires label warning 
statements tor prodUcts that supplement the dietary 
intake ot iron to alert parents to the seriousness of 
accidental ingestion of excessive amounts of iron by 
small children and to warn them to keep these 
preparations out of reach. The regulations would also 
require unit-dose packaging for products that contain 
30 mg. or more of iron per dosc;a unit. Despite child­
resistant packaging, elemental iron used as a dietary 
supplement is the leading source of poison-related 
deaths in infant~ and toddlers. 

seafoog Safety Rule - ensures the safe processing and 
importation ot fish and fish products through the use 
of industry-chosen, risk-based controls in accordance 
with Hazard Analysis Critical Control point (HACCP) 
principles. It is estimated that the final rule, which 
is broadly supported by the food industry and 
consumers, would prevent an estimated 33,000 illnesses 
each year from improperly processed seafood. 

Nutrition Labeling ~ Education Rules - require 
nutrition labels on most food products sold in this 
country. These regulations have received broad public 
support for providing a much needed servioe to ordinary 
consumers, and are expected to contribute enormously to 
healthier diets and lowered incidence of diet-related 
disease in the coming years. 

~ in ~ ~ ~ - prohibits the use of lead 
solder to close the seams of food cans. Even at low 
levels, the effects of lead exposure on pregnant women, 
infants, and children have raised genuine public health 
concerns. This rule removes one final source of lead 
exposure and levels the playing field for American 

- 2 -



• !: ~'t.,1 - ,J J U't, 't 1[111 J' [, 'Jll. j:;'! '~' t IJ r r V L j v 1 
[UU41 UU4 

\ 

I 
\ 

manufacturers all of whom have abandoned the lead 
soldering process. 

Bottled Water Standards - enBu~e that bottled water is 
free ~rom pesticides, heavy metals and other 
contaminants. These regulations have the strong 
~upport or the bottled water industry. 

• The bill unfairly exempts all pro-business regulations. 

• FDA has already taken a number of steps aimed at 
streamlining and reducing the burden of its regulations. 

• A January 1993 examination of FDA's rulemaking process 
resulted in new procedures for planning and tracking 
regulations and the revocation of 100 outstanding 
proposed regulations. 

• In January 1994, pursuant to the president's Executive 
Order on regulations review, FDA sought public comment 
on its individual program areas to seek public advice 
aimed at identifying outdated, burdensome, inefficient, 
or otherwise unsuitable or unnecessary regulations. 
This resulted in a comprehensi1"~ rQtrospaotive review 
of the agency blood regulations. 

• 

• 

In March 1995, the President announced a series of 
regulatory reforms aimed at reducing the burden from 
FDA regulations. Most of these reforms-are being 
accomplished through chan~~~ to FDA's regulations. One 
set of regulations, total~1700 pages, will be 
eliminated entirely. Those reforms will save the drug 
and device industry an estimated $500 million per year. 
Companion reforms for the food and veterinary 
industries are being prepared. 

Following the President's March 1995 announcement, the 
agency conducted an intensive line-by-line review of 
agency regulations. As a result of the reView, FDA 
recommended deleting or reinventing 81t of its rules 
that have a regulatory impact, including deleting 
entirely 11% of its rules guiding the marketing and 
produotion of regulated products. In October 1995, FDA 
published an NPRM, which proposed to eliminate 141 
pages of the CFR. 

- 3 -
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CONSUMER PRODUCT SAFETY COMMISSION 
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DATE: November 6, l~95 

TO Mike Fitzpatrick 

FROM Eric Rubel, CPSC General Counsel 

SUBJECT: Comments on Hyde k~endment to H.R. 994 

This memorandum is in response to your request for an 
assessment of the impact the Hyde amendment to H.R. 994 would 
have on CPSC. This supplements my comments on H.R. 994 to the 
Commerce committee staff, dated October 30,1995. 1 

Ullli'ACT OF TH~ HIDE AMENDMENT 

The Hyde Amendment makes several chanzes to H.R. 994. Most 
,",igni£icantly, it. removes the "automatic" termination of rules. 
However, this would not alter the result. that many (perhaps. meet) 
of CPSC' a iwportant and successful safety _ rules could be -- .. 
eliminated. Wit.h or without the Hyde Amendment, H.R. 994 would 
waste valuable resources and threaten public health and safety. 

- .' • ..~. I 

Section S of the bilL as amended, would still force· 
agencie.., to reconsider each rule as if it were being issued for 
the first time. A.s we see it, a rule that has been effective 
might well be unable to continue under-t~ese criteria. For 
example, to issue a liafety rule. under the Consumer Product-Safety 
Act ("CPSA"), the Commission must find/'-among other things)'>that 
the rule is "rQalO:or;ablynecessary to eliminate or reduce 'an .. 
unreasonable risk of injury" associated with aconsume~:product. 
~5 U.S.C. § 3058(£) (3) (A)-'. If a rule has- achieved its objective, 
by greatly reducing deaths and injuri~8_~ __ "th~ risk is no longer 
unreasonable and the Commission might not be able to re~isBue the 
rule. The CPSA doeS not allow the Commission to conduct 
"hypothetical rulernaking" -- to ar>lk .if.-there were no rule, and .it 
a product' B safety fea~ure were removed, w01,?ld the risk be-<" . 
unreasonable. "Yet that iii! the inquiry that -. would be necessary 
under·H.R. 994 with or without the Hyde Ame.ndment. 

',. 

1 This memorandum reflects the views of CPSC staff ,and has 
not been reviewed by the Commissioners .:- - , .'. 
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The commisSion's 1993 eafety sta.ndard making dispogable 
cigarette lighters Child-resietant pro~i~e6 a specific Qxampla. 
As required by the CPSA, the Commil5~ion ,fo'l,\nd that the rI.11Q"wag 
reasonably necessary to eliminate or reduce'an unreasonable 'risk 
of injury associated with disposable cigarette lighters. The ,. 
Commission found that the rule would provide net benefits of 
approximately S115 million per year and between 80 and ~05 lives 
saved annually. Industry supported the rule because it preempts 
inconsistent state laws and provides a level paying field among 
competing companies. 

However, assume that the Commission "rev;iewedM the c:"garet.te 
lighter rule and found that, because manufact.urer~ and importers 
were complying wit:h the rule, burn injuries and deathe involvi",~ 
cigarette lighters had been greatly reduced. Th~ Commission 
would not likely be able to find that the risk was still 
"u::rreasonable." Therefore, tne rule would have to be terminated 
under H.R. 994 or the Hyde Amendment. Gone would be the 
requirement that disposable cigarette lignters be child­
resistant, as well as preemption and certainty for indu8t~. The 
deaths and injuries might return, and CPSC .could ,then iS8uethe 
regulation again. In short, we would be taking one step forward 
two steps back. And, to what end? 

We believe chat ,the other fundamental" points made in our 
October 30, 1995, statement for the House Commerce Committee 
staff concerning H.R. 994 would also apply to the bill as amended 
by Congressman Hyde. It would require highly theoretical and 
expensive cost-benefit analysis even for rules adopted initially 
with cost-benefit analysis (~p'p. 6-,EI of CPSC St:atement on H.R. 
994). Because the Hyde Amendment diminiShes the OIRA 
Administrator's role only with respect to petitions, the bill as 
amended would still remove a great deal of discretion for rule 
reviews from agencies, and threaten the independence of 
independent agencies like CPSG (~pp. 8-9'and 12-14 ot CPSC 
Statement) , ' , 

Coverage of the bill remains unworkably broad under the Hyde 
Amendment. If anything, the amended b~ll.would bury agencies in 
even more paperwork because of the added APA procedures in 
se~tion 8. In order to continue, modify, or terminate a rule, an 
agen~y would have to issue a sunset review notice (§ Sea)), a 
pr~liminary report on sunset reviews (§ 8(b)), and a final report 
(§ 8{~J) _ In addition, under the Hyde amendment, the agency must 
conduct a full rulemaking proceeding (§ 8(d)). Most 
significantly, as amended, the bill would still undermine 
consumers! health and safety by, leading, to the eli~ination of 
many ~ucceasful rules.' , " 

COST OF H z 994 ~Nn THE HYDE AMENDMF.NT 

CPSC is a small agency operating with a staff of only 487 
employees and a budget of only $40 million -- half the size it 
was in ~979 in inflation adjusted dollars. Without any 
additional funds appropriated for agencies to meet these 
requirements. the mandate to review virtually all of our rules 
would require CPSC to shift its entire regulatory p~ogram from 

2 
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addreElsing emerging hazards (which we do through both mandatory 
and voluntary standards) to simply reviewing existing rules. 

WG: anticipate'that evaluating and ,re-proposing (or 
terminating) existing.CPSC regulations under either the Hyde 
amendment or H.R. 994 would annually require approximately ).20 
FTEs and contract expenditures of approximately $1 to $1.5 
million. However. for 1996. CPSC has available only $136,000 for 
contraot expenditures for hazard assessment and reduction. This 
alone demonstrates that with Dr without the Hyde Amendment, H.R. 
994 would impose an extreme burden on CPSC that ~ould severely 
impede itQ safety mission. 

3 



.l..l.! VOl ;;tv U,,"'J.. ..>V"' u"'u" 

cpse Staff Comments on 
Hyde Amendment to H.R. 9941 

This paper supplements the Consumer Product Safety 
Commission's ("CPSC") comments on H.R. 994 to the Commerce 
Committee staff, dated October 30, 1995. 

IMPACT OF THE HYDE AMENDMENT 

1i1l002!OO~ 

The Hyde Amendment makes several changes to H.R. 994. Mo~t 
significantly, it removes the "automatic" termination of rules. 
However, this would not alter the result that many (perhaps most) 
of CPSC's important and successful safety rule~ could be 
eliminated. With or without the Hyde Amendment, H.R. 994 would 
waste valuable resources and threaten public health and ~afety. 

Section 5 0= the bill, a~ amended, woule still forc~ 
agencies to recongider each rule as if it ware being issued for 
the first time. A~ we ~ee it, a rule that has been effective 
might well be unable to continue under these criteria. For 
example, t~ iggue a ~afety rule under the Consumer Product Safety 
Act ("CPSA"), the Commission must find, among otl:er things, that 
the rule is: "reasonably necesr.;lary to .. limin.:..ta or reduce an 
1.<nreasonable riak of inj ury" ou;sociated wi th a consumer product. 
15 U.S.C. § 2058 (fl (3) (A). If a rule has achieved its objective, 
by greatly reducing deaths and injuries, the risk is no longer 
unreasonable and ~hQ Commission might not.be able to re-i~eue the 
rule. The CPSA doea not allow the Commission to conduct 
"hypothetical rulemaking" -- to ask ll·there were no rule, and i.f 
a product's safety feature ware removed, would the risk be 
unrear.;:onable. Yet. that is the inquiry that would be necessary 
under H.R. 994 with or without the Hyde Amendment .. 

'l.'he Commission's 1993 safety ~tandard making disposable 
cigarette lighters child-re~istant provides a specific example. 
As required by the CPSA, the Commission found that the rule was 
reasonably necessary to· eliminate or reduce an unreasonable risk 
of injury aseociated.wj.th disposable ciga:t:'ette lighters. The 
Commission found that the rule would provide net benefits of 
approximately $115 million per year and between 8e and 105 lives 
saved annually. Indu8try supported the rule because it preempts 
inconsistent state laws and provides a level paying field among 
competing companies. 

However, ael3ume that the CommiB6ion."reviewed" the cigarette 
lighter rule and found ~h~t, because manufacturers and importers 
were complying with the rule, burn injuries and deaths involving 

1 Thie paper reflectB the views of CPSC staff, and has not 
been reviewed by the commissioners. 



U.JlIl 504 1I4113 GENERAL COUNSEL 

cigarette lighters had been greatly-reduced. The Commission 
would not likely be able to find that the risk was still 
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n unreasonable. n Therefore ,the rule would have to be terminated 
under H.R. 994 or the Hyde Amendment. Gone would.be the 
requirement that disposable cigarette lighters be child­
resistant, as well as preemption and certainty ror industry. The 
deaths and injuries might return, and CPSC could then issue the 
regulation again. In-short, we would be taking One step forward 
two steps back. And, to what end? 

We believe that the other :undamental points made in our 
october 30, 1995, statement for the House Commerce committee 
starr concerning H.R. 994 would also apply to the b1ll as amended 
by Congressman Hyde. It would ~equ1re highly theoretical and 
expensive cos~-benef1t analys1s even ror rules adopted initially 
with cost-benefit analysis (see pp. 6-8 of CPSC Statement or. H.R. 
994). Because the Hyde Amendment diminishes the OIRA 
Administrator's role only with respect to petitions, the bill as. 
amended would still ~emove a great deal of discretion for rule 
reviews from agenCies, and t~reaten the independence of 
indepenaent agencies like CPSC (~pp. 8-9 and 12-14 of CPSC 
Statement) . 

Cove~age of the bill remains unworkably broad under the Hyde 
Amendment. If anything, the ame~ded bill ~culd bury agencies in 
even more paperwork because of the added AP~ procedures in 
section 8. In order to continue, modify, ·or terminate a rule, an 
agency would have to issue a sunset review notice (§ 8(a)), a 
preliminary repor:: on sunset reviews (§ 8(b), and a final report 
(§ 8(c)). In addition, under .the Hyde amendment, the agency must 
conduct a full rulemakingproceeding (§ 8(d). Most 
significantly, as amended, the bill would still undermine 
consumers' health and sa:ety by leading to the elimination of 
many successful rules. 

COST OF H R 994 AND THE HYDE AMENDMENT 

CPSC is a small agency operating with a staff of only 487 
employees and a badge:: of only $40 million -- half the size it 
was in 1979 in inflation adjusted dollars. :Without any 
additional funds appropriated for agencies to meet these 
requirements, the mandate to review virtually all of our rules· 
would require CPSC to shift its entire ·regulatory program from 
addressing emerging hazards (which we do through both mandatory 
and voluntary standards) to simply reviewing existing rules. 

We anticipate that evaluating andre-proposing (or 
terminating) existing CPSC regulations under either the Hyde 
amendment or H.R. 994 would annually require approximately 120 
FTEs and contract expenditures of approximately $1 to $1.5 
million. However, for 1996, CPSC has available only $136.000 for 
contract expenditures for hazard assessment and reduction. This 

2 
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alonedemonstrate~ that with or without the. Hyde Amendment, H.R. 
994 would impose an extreme burden onc~sC that would severely 
impede its safety mission. 
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STATEMENT OF ERIC A. RUBEL, GENERAL COUNSEL 
THE U.S. CONSUMER PRODUCT SAFETY COMMISSION 

TO THE STAFF OF THE 
U. S. HOUSE COMMITTEE ON COMMERCE 

CONCERNING REGULATORY StmSET AND REVIEW1 

OCT 30 1. 

This briefing paper addresses the impl~cations of H.R. 994, 

the Regulatory Sunset and Review Act of 1995. While my specific 

comrne~ts refer to provisions of the Clinger substitute, most of, 

the points in this paper also apply to the previous version of 

H.R. 994 and to other lookback and sunset legislation generally. 

An addendum to this briefing paper elaborates on the specific 

provisions of the Clinger substitute that we find most 

objeotionable. 

cPSC's mission i~ to protect Americans and their families 

from unrea~onable risk~ of death and injury from the 15,000 

different types of conSumer products within its jurisdiction .. 

The commission does this with a ~treamlined staff of 467 

employees, roughly half the size it wa~ during the 19708, and 

with a budget that is about half of what it was in 1979, when 

adjusted fo~ inflation. Our small size makes efficient operation 

eeeential. Therefore, we must be particularly wary of rigid 

requirements that yield few benefita, while waating vital 

resources and distraoting the Commission from itg important 

eafety mi~~iQn. Unfortunately, R.R. 994 is such a measure. 

When Richard.J. Pierce recently accepted an award from the 

ABA's Administrative Law and Regulatory Practice Section, he made 

1 The view3 exp~eaBed in this paper do not necessarily 
reflect those of Commissioner Mary Gall. 



~QvQral remark~ about the current regulatory reform debate that I 

beliQvQ aptly describe n.R. 994. Noting that "the current debate 

is taking place in a manner that is so completely divorced from 

reality that it i&: likely to produce terrible results, II Professor 

Pierce ataced. 

"1:n particular, the problem cannot be addressed by 

demoniii:ling agencies, impo&:ing on agencies absurdly expensi';.'e 

procedural mandates that would never pass a cost-benefit 

te~t, and demanding that courtg perform tasks for which they 

are totally unsuited." 

CPSC strongly supports che essential goals underlying 

regulatory reform -- providing efficient, co~t-effective and 

scientifically sound government action. Indeed, the~e principles 

already control cpse's regulatory safety efforts. cpse is 

statutorily required to perform coat-benefit analyses for almost 

all of its safety rules; all of ite actione must have a Bound 

factual and scientific. basis; and the Commission resularly relies 

on risk-based decision making in setting ita priorities.· 

However, this lookback and aunset legielaGion actually 

contradicts the basic goals of regulatory reform. Both the 
, 

underlying concept of the bill and the specific approach taken in 

the Clinger suPstitute guarantee less efficient and more costly 

government that would likely reduce health and safety. The bill 

is grossly overbroad, sets out unwork~le procedures and 

impossible deadl~nes, and elevates unproductive paperwork to a 

hi.gh art_ The result could well be automatic termination of many 
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successful rules that save lives and reduce injuries. 

Fundamentally, the bill is buil t on a foundat,i.on qf fal,se 

assumptions. 

A. FALS~ ASSUMPTION 1: Once a Problem is Fixed, 
Repeal the Regulation, 

Underlying this and other lookback and sunset legislation is 

the false premise that once a safety hazard is reduced, the 

regulation is no longer needed. However, the very reason for the 

improvements in s~fety is likely the regulation. And, once the 

regulation is eliminated, the hazard may be resurrected. 

requiring another regulation. This approach commits agencies to 

an endless pattern of regulating, relaxing, and re-regulating. 

Moving one step forward and two ~teps back could prove costly in 

both resources and lives. 

Example; Refrjgerator sefety Act 

The Commission's regulatio~ under the Refrigerator Safety 

Act provide one potential example of this senseless dance. This 

law was enacted in the 1950s to correct the tragic problem of 

children being trapped and killed while playing inside discarded vi 
refrigerators. At that time, 30 to 40 children a year died this 

way. The Act directed agency adoption of requirement~ to enable 

refrigerator door6 to open easily from the inside. 

As a result, there is currently little, if any, risk of 

children becoming trapped and killedin~ide refrigerators. 

However, this lack of casualties hardly indicates that there is 

no ongoing need for, or benefit from, the regulation. In fact, 
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the opposite is likely true: the hazard is virtually non­

existent because the rule continues to be effectiV!e. Yet, as 

di~cussed below, determining the regulation's costs and benefits 

wo~ld be a highly theoretical and complex exercise, seeking to 

meas;ure deaths and injuries that would have occurred but for the 

rule. 

Ongoing enforcement of the rule costs CPSC nothing, becaUSti 

indu~try uniformly complies with the rule. And we have yet to 

hear a complaint from industry about the rule. Indeed. Whirlpool 

recently cited development of the technology to open 

r~frigerators from the inside as one of the corporation's 

proudest achievements. But, would it be possible or worth the 

expenditure of resources to estimate how many children would die 

~ the rule were lifted? 

CPSC'e refrigerator regulation i~ a s;imple, non­

controversial rule. But because the scope of thi~ bill under 

~ection 4 ie enormous, it opens every rule to potential review. 

Even rulee with minor economic impact and generally recognized 

(though not necessarily quantified) safety benefits could 

terminate. The $~OO million monetary threshold is' jUgt one 

factor for determining which rules are oovered. Tha two 

executive orders referred to in section 4(b) provide a whole host 

of additional and often vague criteria. Moet importantly, the 

petition procedure in section 4(c) provide~ virtually unlimited 

opportunity to re-open rules. The low tbre~hold for petitions -­

they must be grcmted unles.s it would be ·unrea~onable" to conduct 
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a review -- and the paltry $20 processing fee ensure a flood of vi ~ 
petit:ions .(1ie.e. § 4 (c) (1) and (2) (e».. A petition might be :t:ilecl 

by a single fringe manufacturer who, for example, wants to 

produce a refrigerator without the safety feature to lower 

production costs. 

Moreover, the bill is even flawed in how it would apply the 

$100 million monetary threshold. The bill looks not only at th;~ 

ongoing costs of a rule, but at whether in the past it "has 

resulted" in a $100 million annual effect on the economy (§ 

4(b) Ill. as amended). Why should a rule be subject to review 

because years ago it had high compliance costs, when today those 

costs may be marginal? 

Examo'e' Poison prevent jon Packaging Act 

Other life-saving rules could be threatened as well. For 

example, under the Poison Prevention Packaging Act, the 

Commission issues rules requiring child-resistant packaging for 

hazardous household products like over-the-counter drugs, drain 

cleaners. and turpentine. These safety caps and packages have 

prevented hundreds of deaths of children who could otherwise 

accidentally ingest potentially poisonous substances around the 

home. For a~pirin and oral prescriptiohdrugs alone. there were 

up to 700 fewer ~uch accidental child deaths from the early 1970s 

(when child-resistant packaging was first required for these 

ite~) through 1991. Yet. the bill would open such poison 

prQvention rules to review and po~~ible termination. 

The combination of the number of rules open to review 
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{potentially every one) and the ~hort deadlinee for review 

.. -virtually. guarantees that some rules will terminate simply 

because we run out of time. It is then -- when, £or example, we 

see more children suffocate in refrigerators or poison themselvee 

with a jar of aspirin left unattended -- that we may rediscover 

the need for our rules. . 

B. FALSE ASSUMPTION 2: Two Cost-Benefit Analyses are 
Better than one. 

This bill relies on another assumption that several other 

regulatory proposals accept: more analysis is always better. 

Even if an agency conducted a cost-beneEit analysis when it 

issued a rule, it must conduct another analysis under this bill 

(~ § 5 (al) • 

Yet the passage of time creates several analytical 

dilemmas. A rule may have had significant initial costs but now 

have only slight costs. Which time period is used to calculate 

costs and benefits? Industry has likely changed in the years 

following the regulation. Are some changes (and associated 

costs) due to the regulation or are they only incidental? Or do 

we turn back the clock and assess the regulation as if it had 

never been issued? How is an agency to determine whether 

particular fringe players in an industry are likely to disregard 

a safety measure once a regulation is revoked, thereby decreasing 

coata, but also decreasing the benefits of reduced deaths and 

injuries. And. in any event, why are we rewarding this kind of 

behavior? 
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Example· Child-Resistant pisposable cigarette I.1ghters 

CPSC's 1993 safety standard ~~ing!d~~posable cigarette 

lighters child-resistant illustrates the tallacy ot the 

assumption that cost-benefit analysis should be piled on top of 

cost-benefit analysis. To satisfy existing statutory 

requirements, the Commission conducted a cost-benefit analysis 

for the child-resistant lighter rule which showed potential net 

benefits (taking into account the costs) of approximately $115 

million per year, and between 60 and 105 lives saved annually. 

The analySis was based largely on data up through 1992. 

Under the bill, CPSC would have to re-analyze the costs and 

benefits of the rule. And to what end? If industry or others 

believed that the cost'-benefit data used to support the rule were 

incorrect, they could have commented on the proposed rule or 

challenged the final rule in court when CPSC issued it in 1993. 

It would be pointless now to revisit the earlier data. 

A review of ongoing costs and benefits, rather than those in 

the past, would pose other problems. If a rule reduced the 

hazards it was intended to address. the original risk may no 

~onger exist and the rule might be considered to have no ongoing 

b9nQfit~. Assume that several years from now CPSCls review shows 

that the lighter rule has greatly reduced the number of people 

injured and killed in fires started by children playing with 

lighterg. Row could the agency definitively show that the 

injuries and dQath~ would return if the rule was revoked? 

Similarly, all refrigerators now manufactured allow children 
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to esc~pe from inside. Sinoe the risk has been virtually 

eliminated, arguably only oosts and no ~ngoing.benefits remain. 

considered this way, suocessful rules -- those that achieve their 

goals -- are the prime candidates for termination. Or at best. 

they would require very expen~ive regression analysis to 

demonstrate their effectiveness. 

Moreover, the bill makes the odd assumption that more rece;'.t 

regulations are in greater need of review. It generally provides 

an accelerated three year period for review of rules that take 

effect after the bill's enactment (~ § 7(a) (a) (A». The agency 

will have JUSt finiShed issuing the rule when the time arrives to 

review it. What is the point of beginning the ~un6et prooess for 

rules whose sun bas just risen? This could also have the 

perverse result of placing on the fast track for review the very 

regulations that comply with the cost benefit requirements of 

other regulatory reform legislation. Such a waste of scarce 

resources defies logiC . 

. C. FALSE ASSUMPTION 3: Agencies are Incapable of Revising 
Rules to Adapt to Technological, 
Economic or Other Changes. 

The bill assumes that in the absence of a statutory 

requirement, agencies will never review or amend existing rules. 

The truth is that agencies can, and we dO, make common sense 

changes to rules to respond to changing circumstances. Where 

agencies fail to do so, sharper Congressional oversight or 

focused legislative changes -- not a blanket approach to reform 
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that puts all rules at risk -- is the appropriate solution. 

For example, earlier this year, after assessing. the.need tor 

regulatory change, CPSC revised the adult test under which child­

resistant packaging is evaluated. These changes, supported by 

industry, make it easier for adults to use the protective 

packaging properly without.sacrificing its child resistance. 

Adults who found child-resistant packaging difficult to use -­

and therefore left the caps off or did not close them properly 

will be more likely to use them. The increased use of such 

improved packaging will save additional lives. The revisions 

respond to an aging population and technological advances that 

make the new caps possible. 

The Commission also issues exemptions, frequently in 

response to petitions, when a rule is no longer necessary for a 

particular product. A regulation the Commission issued last year 

exempting video games from regulations covering fire and shock 

hazards for electrical toys is just one example. At industry's 

request, the Commission examined the regulation and found that 

video games present only a small risk of electrical injury to 

children. The exempeion relieves manufacturers of tescing, 

recordkQQping, and labeling costs. 

D. FALSE ASSUMPTION 4: Terminating Rules is Good for 
Bll6'ineaB 

The bill creatQ~ oonsidsrablQ momentum to terminate rules.; 

In fact, the thru~.t ~eemlil to be more toward eliminating the / 

mazimum number of rules in the minimum amount of time. rather 
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than establishing III c~re£ul review of the mOQt Qignifioant rules. 

Th1s 'cut and run" approach ignores the f~ot that r'1.llea,.not only 

prov1de safety for consumers, but also certainty for industry. 

What w1ll be the effect when rule~ clarifying industry's 

obligat1ons are e11minated, but the underlying ~tatutes demanding 

industry'S compliance remain? 

The breadth of the bill exacerbates this problem. The 

bill's sweep includes agency guidance document~ and 

interpretations, and even documents describing agency procedu~s v/ 

and practices (~ § 13(4) (A». These "rules n are often intended 

to inform the regulated commun~ty of the agency's interpretation 

of statutory requirements. Getting rid of such "rules" will not 

change the agency's interpretation; it will only leave industry 

in the dark on the agency's thinking. 

Example; Toy r,abeling Under the Child safety protection Act 

Earlier this year, CPSC issued regulations implementing the 

Child Safety Protection Act, which requ1res labeling of certain 

toys to warn of potential choking hazards. The law was enacted 

last year at the urging of industry to preempt different staCe 

labeling requirements. Congress specifically directed CPSC to 

adopt implementing regulations without complying with the cost­

benefit requirements applicable to other CPSC rulemaking. The 

toy safety regulations explain CPSC's interpretation of the Act's 

requirements. Absent the rule, industry would still have to 

label toys according to the statute -- without the practical 

guidance the rules provide. It is difficult. to se~ how providing 
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lees information benefits anyone. 

Nor is industry necessarily served by eliminating 

substantive rules. For example, the lighter industry was among 

the many advocates for CPSC's child-resistant cigarette lighter 

staridard. The industry wanted a uniform mandatory standard so 

that it would not be subjected to varying state laws or a 

voluntary ~tandard that would pose a competitive disadvantage tc 

reputable manufacturer~ that chose to comply. The level playing 

field that suoh regulations provide offers consumers protection 

from unsafe products while ensuring fair competition for 

manufacturers. 

The bill re~~ires agencies to solicit comments on a laundry 

liet of if!lBueB, including whether revoking the rule would "create 

an unfair advantage to those who are not in compliance with it" 

(§ eta) (3) (Gl). Thus, the bill'~ dra.ftarSi\ recognize that. it 

would be unfair to give a competitive advantage to companies that 

choose to dieregard safety measures. But. agQncieg would be 

unable to preserve rulee that fail rigid cost-benefit testa ~ven 

i£ their repeal would provide an unfair advantage to unSi\crupulous 

companies. 

important rule~ prohibits toys and o~her products for children 

under age 3 from having small parte that po~e a choking hazard. 
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The rule is responsible for ~ significant reduotion in ohoking 

inciOents. Be~ore the regulation, the Commiesion h~d 

approximately 12 reports annually of children under age 3 dying 

when they choked on small parts from these products. Now 

virtually nO such deaths are reported. Although a relatively 

simple rule, its impact is pervasive since it ~pplies to 

virtually all items intended for children under three ye~rs of . 

age. This means that nearly every manufacturer of every juvenile 

product for children of this age group relies on CPSC's small 

parts regulation -- not to mention the parents of these children. 

Yet, the bill would cast the future of this rule in doubt. 

In a very odd provision, the c11nger substitute increases 

uncertainty even further by allowing a "non-agency party· to pick 

and choose which terminated rules would apply (,§ U. (a) (2». This 

creates a "through the looking glass" world where no one knows 

which rules apply to whom, a nightmare for agencies. and regulated 

·industries alike. 

E. FALSE ASSUMPTION 5: OIRA can and Should Control 
Regl!latpry Reyiew 

The Clinger substitute differs from the previous version of 

H.R. 994 in the tremendous authority it gives to the 

Administrator of the Office of Information and Regulatory Affairs 

("OIRA") of the Office of Management and Budget ("OMS"). The 

Administrator is responsible for determining which rules are 

"covered rules" (§ 4 (al and (b»;· which petitions will be 

accepted (§ 4(c}); and which Congressional requests for review 
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will be accepted (S 4(d». After making these initial decisions. 

the Adminietrator mu~t invento~ ~ exiating rules and issue a 

list of those to be reviewed (§ 6(a) (1) (Al), group the 

significant and related rules to determinQ their termination 

dates (§ 6(a) (2) and (3»); provide guidance to agencie9 

conducting the reviews (S 6{a) (4», and reviQw and evaluate ~ 

preliminary and final report that agencies develop (§ 6(a) (5». 

The Administrator also determine~ whether to accept the agency'g 

recommendation for each rule the agency reviewe (5 G(c» and 

whether to extend the termination date for any oovered rules (~ 

7 (b) ) • 

The time periods dictated for the OIRA Administrator's 

actions are so short that they would require either a col06sal 

ataff or superhuman efforts. The Administrator haa only 90 dayl3 

to decide petitions, with a 30 day exteneion posaible (§ 

4(c) (4»; 30 days to designate a Congressional requ~et for review 

(§ 4(d) (1»; and a mere 6 months to inventory all existing rules 

and decide which are covered (§ 6 (a) (1) (Al). Moreover, the 

Administrator is required t.o update the list of rules for review \ 

annually (§ 6 (a) (l) (B) ) . 

The bill assumes that OIRA has the expertise to make 

decisions that involve the substance of often complex 

regulations. When the Administrator receives a petition for 

review of a highly technical regulation, how will he or she be 

able to determine whether it is reasonable to review the 

regulation? The likely result is that most. petitions will be 
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accepted. And if the Administrator is overwhelmed, as is likely, 

tbapetition could be deemed granted when the Administrator has 

not ~cted within 120 days (§ 4(c) (5)). ~he t~emendous paperwork 

burden would then shift to the agencies which must review the 

flood of rule~ brought in by petitioners in addition to other 

regulations already scheduled. 

The bill gives the Administrator significant authority to 

prioritize the review of rules. It provides a list of criteria 

for the Administrator to consider, but these really give little 

guidance (~ § 6(a) (2) (B»). Some of the criteria seem to drive 

the Administrator to questionable priorities. For example. while 

other regulatory reform bills are encouraging rules that provide 

greater flexibility for industry compliance, this one demands 

quioker review for rules i~~ued under gtatutory provisions that 

give the agenoy greater discretion (~ § 6(a) (2) (B) (v». Yet. 

such ~tatutory provisions are precisely those that allow the 

agency to iseue flexible rules. 

As an independent agency, the extensive role the bill gives 

the Admini5trator iB particularly troubling to CPSC. Through 

OIRA, the bill would greatly expand OMB's influence on 

independent agencies. This politioizes the ongoing process of 

regulatory review, and fundamentally ohanges the independent 

status of agencies like epsc. 
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~oncJlls1on 

We believe that the premises_ und,erJ.y1ng _.this and other 

lookback and sunset legislation are ill-conceived. The 

presumptions that rules are obsolete when they have achieved 

results. that more analysis is always better, and that 

terminating rules necessarily helps industry, are seriously 

flawed. These faulty assumptions drive a process that Ellevates· 

paperwork over safety, and quick elimination of rules over 

thoughtful consideration. Contrary to the legitimate goals of 

regulatory reform, this approach denies agencies the ability to 

define appropriate priorities, wastes resources on unnecessary 

reviews. and virtually ensures that measures responsible for 

saving consumers' lives will be eliminated. In short, the 

approach in H.R. 994 and similar bills would sacrifice public 

safety through added bureaucracy and red tape. 

The specific flaws of the Clinger substitute are too 

numerous to fully identify in this paper. We have discussed only 

the most important ones. The bill's provisions only exacerbate 

the general problems we have identified, taking a shaky concept 

and making it completely unworkable. 

H.R. 994 is an excellent example of the regulatory approach 

which Philip K. Howard denounced in his book, The Death of Common 

Sepse_ He said, " [r]ules have replaced thinking. Process has 

replaced responsibility." As a result, n [g]overnment 

accomplishes almost nothing." H.R. 994 should be rejected. 
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I. Intent. 

CPSC STAFF AJ)DENDUM: TO STATEMENT ON B.R. 994, 
AS REl"ORTED BY TIlE COMMITTEE· 

ON GOVERNMENT REFORM,AND OVERSIGHT 

The evident purpose of this legislation is to require: periodic reviews of existing 
regulations with an eye towards mooit)'lng or eliminating them. The probable 
intended effect of this review is to eliminate many regulations and to reduce the scope· 
or I:pecificity of others. The role of the Administrator of the Office of Information 
and Regulatory Affairs (OlRA) of the Office of Management and Budget (OMB) in 
this ICvU:w process is dramatically expanded by the legislation. 

II.. Sections 3 and 7(a)(1) provide that an existing covered. roles terminate on the 4, 5, 6, 
or 7 year anniversaries of the date of the enactment of the legislation, dependlng on 
how the OIRA Administrator assigns them. 

A. The tc:rm "rule" is defined (Section 13(4)(0.» so broadly that it will include 
many interpretative and guil1ance rules, dramatically increasing the workload 
of agencies and of the Administrator of OIRA. 

B. Tbe term rule is also expanded by the characterization that a set of rules 
d~ignated in the Code of Federal Regulations as a part consi~ts of one rule for 
purposes of review under the ~ legislation (Section 13(4)(B». This 
characterization of a rule could be very burdensome in some cases. For 
example, Part 1500 of Title 16 of the Code of Federal Regulations concerns 
Consumer Product Safety Commission re2Ulations under the Federal Hazardous 
Substances Act and occupies &4 single-spaced. ~ print pages. Reviewing 
such a wide-ranging and detailed set of regulations as if they were a single rule 
wID be burl1ensome. 

C. QCovered rules" are defined by Section 4. 

1. Annual effect on the economy of $100 million or more (Section 
4(b)(1). Since an entire part of the Code of Federal Regulations is 
treated as a single rule, many groups of rules may well m.eet this 
monetary threshold. 

2. Major rule!: as defined by two Reagan A.dnllnistration Executive 
Orders. 

a. Major rule as define<1 by Executive Order 12291, as of the first 
date that that Executive Order went into effect. (Section 
4(b)(2». Such a definition excludes interpretations that were 
developed during the period of time (approximately 12 years) 
that Executive Order 12291 w;u; in effect. 
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b. A rule b.:sued punruant to a I:ignificant regulatory acti9~. as , 
defiDcd by Executive Order 12866 (Section 4(b)(3», also a& of 
the tJrst date that that Executive Order went into effect. Any 
interpretations of that Executive Order would be excluded. by 
such a defmition. 

c. The term -major role" in Executi"e Order 12291.and 
"significant regulatory action in Executive Order 12866 are 
ambiguous. This ambIguity was not too burdensome in tbJ:; case 
of the two executive orders because they applied only to new 
rules, but this legislation applies to a great number of previously 
issued rules, to which the criteria of the executive orders will 
have to be applied. 

3. A rule designated as a covered rule by me OIRA Administrator. 

a. Such desiination may be in response to a petition flled pursuant 
to Section 4(c). There are a mnnber of problemS associated with 
this petition procedure. 

i. The burden is on the OIR,!'. Administrator to find that the 
rule is not a covered rule. If petitioner~ do not bear the 
burden of proving that a rule is a covered rule, there is 
virtually no reason not to file petitions. 

ii. The universe of people able to file ~ons ili vast; the 
only requirement is that the person be adversely affected 
and there·is no explicit requirement that that allegation be 
included in the pention itself. 

iii. If the petition is defective the OIRA Administrato!: is 
required. to advise the petitioner about how to fonnulatz:; a 
peti.ti.on that does meet the requirements. Rather than go 
in1D the "petitioner education business," the OlRA 
Adminim-ator is likely simply to grant the pennon and. 
list the rule as a covered rule. 

iv. The $20 filing fee Is extremely low and wUl not even 
begin to cover the costs of deciding on the petition, let 
along conducting the review. 

Y. The OlllA Administrator is required to "take into 
account· the number and nature of other petitions 
received on the same rule. But the legislation is silent on 
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how the OIRA AdJninUtrator is IIUpposed to take them 
into account. If there have been a lot of pctitiOIlll thlI.t 
have been denied, should the Administrator regard the 
latest as just one more candidate for the "round file?" Or 
is the fact that a lot of petitions have been filed supposed 
to influence the QIRA Administrator to believe that 
·where there's 5Illoke, there's flI'C,· and grant the latest 
version? 

vi. . The petition procedure applies only to rules that are net 
significant roles: presumably one cannot petition to have 
a significant rule reviewed • out of tum.· This raises the 
question of JUSt what significance: a "~igniflcant' rule has. 

b. Petitions may be deemed granted if not acted upon within 120 
days. (Section 4{c)(4) and (5)). There are a number of 
problems with this section. 

i. Since the burden is on tbe OIRA Administrator to 
affirmatively come up with reasons to deny the petition 
within 120 days, the tendency will be simply to 2rant the 
vllSt majority of petitions. Such a IIl1l.SS' of petitions could 
overwhehn both the agencies and the OIRA 
Administrator as they start coming up for sunset review 
in 4 to 7 years. The true concept of a covered rule is apt 
to be lost. 

it The legislation subjects the delay in acting on a petition 
to review by "a court.· without specifying which court it 
is to be. This will almost invariably lead to inconslstem 
decisions around the cOun1:ry in interpreting this 
provision. 

c. Action by or within a CongIe3sional Committee can trigger 
review by the OIRA Administrator to determine whether a rule; 
is a covered rule (Section 4(d)(1)an<l (2». There are some 
problems. or at least anomalies, associated with this subsection. 

1. The Committee can act in ODe of three ways: (1) by a 
majority of the Membcn; (2) by a majority of the 
COmmittee's majOrity party members; or (3) by a 
majority of the Conunittee's minority party members. 
This is a stnln2e way to enable a Committee to act: if a 
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IIllIjority of either the majority or minority party members 
can request such a Clesignation. why would a Committee 
chairman ever put such a request on the agenda? 

ii. Although the Administrator is authorized to deny the 
Congressional request, the legislation states no criteria by 
which the Administrator is supposed to assess it. In 
addition, the congressional request route to review is 
limited to rules that are not signfficant It is more likely 
that Congressional committees will want the agencies 
reviewing significant rules out of turn than rules that are 
not significant. 

ill. Explicitly enabling Congressional cOmmittees to act 
separately to trigger sUbstantive action within the 
Executive Branch runs a subtle but real risk of 
"balkani.zing" the agencies, with each agency responsible 
to its own committee constituency. Committees are often 
not representative of the Congress as a whole and may 
drive action in a direction different from that of the entire 
Co~ss. Congress sho~d not saddle future 
.Administration with the burden of constantly reviewing 
substantive rules in response to congressional committee 
rcqucm. 

d. Section 7(a)(3) provides for expedited review for rules that 
become covered rules by either petition or congressional 
committee request. 

i. Part of the point of having covered rules is to review 
those rules that llave the greateSt impact nrst. By giving 
review priority to those rules that become covered rules 
because of petitions or conaressional request. which must 
not be ~igniflCaIlt rules, those priorities can be bypassed 
rather ca.sily and new priorities given to "insignificant~ 
rules. If rules beCome covered rules by rc:ason of 
petitions or congressional requests, they shoUld be ·put in 
line" with the other rules and not be allowed to jump to 
the head of the line. 

ii. Moving rulc:s that become covered rules to the head of 
the line for review defeats the elaborate review for 
prioritization of regulation review callea for in Section 
6(a)(1)(B). 
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m. Criteria for Review. 

A. Eacb regulation undergoing ~ct review lUWIt be reviewed as if it Was II. 

notice of proposed rulemaking (Section :5(a) and (b». 
B. Costlbenefit analyses, risk analysis and risk assessments must be performed for 

all regulatioDB undergoing runset review (Section Sea»~. 

C. WbIle a periodic review evc:n of widely accepted regulations i.3 not nece5sarily 
a bad thing, such a review could be much more efficient if it followed these· 
lines for consumer product safety rules. 

1. Begin with a search of gta.ff records concerning accidents involving such 
product5, comp1aint3 received about such products and the regulations, 
followed by a Federal Register DOtice soliciting cotnIIlCDts 

2. After evaluating the comments, the decision could be made whether to 
proceed with a full-scale review, including a cost-benefit analysis, or 
whether, as will probably be most often the case, to !ilinply continue the 
regulation without modification. 

3. A resource-intensive, full-fledged "de novo' review of the regulation, 
in the absence of significant complaints about or problems with the 
rule. would be a waste of resources and would probably not even be 
supported by the indnstries producing the regulated products. 

IV. All of the time periods set forth in the bill are umeasonably shan. 

A. Section 6(b)(1) contemplates that the review process will begin 2 In years 
before the regulation is terminated. 

B. Since the Statute also contemplates that the review will be just as extellSive lIB 

if the existing rule was a notice of proposed (Ulemaldng, it shOUld be noted 
that many rules, especially in the enviromn.ental area, take longer than 2 112 
years to promulgate. Either the review will have to be shorter than the time 
ordinarily taken to actually promulgate new regulations, or more time than 2 
1/2 years is going to have to be allocated for sunset review. 

C. The legislation provides that a new rule comes up for "sunset review· within 
three years after it takes effect (Section 7(a)(2). If an agency has just finished 
the process of promulgating a regulation and makin2 it effective, what is the 
point of making them begin the process all over again? If the objective of this 
lcgil;1ation is sunsetting rcguIatiom that hIlvc outlived their usefulness, what is 
the point of beginning the sunset process for rules for which the "sun ha5 j\lJlt 
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risen']" There will. after all. be little or no record beyond that which the 
agency has just developed in deciding to proinulgate·the regulation. 

D. If H.R. 994 is itself ·sUMetted" after 10 years, the timing of review will 
become quite complicated after the rust three years. Should agencies schedule 
regulations for review in years in which the act marutatlng and authorizing 
such review will. by its own terms, have expired? 

V. Under some circumstaDCes even a terminated rule can be resurrected (Section 
11 (a)(2). 

A. The abilitY of a party in an agency proceeding or coun action [0 give legal 
effect to an otherwise terminated rule could lead to big problems. What 
happens if thete are multiple non-governmental parties to an agency proceeding 
or court action Wld some of them want legal effect given to the terminated rule 
and others do not'] 

B. There is another problem that will occur if regulations are term.in.ated because 
of failure to get them reviewed and approved through the new process, but the 
underlying act remains in effect. In such a case. the re~ated industries would 
have to "obey the law," without the benefit of t=.~ (now ~unsetted) interpretive 
regulations. Such a result could lead to more arbitrary enforcement of the la.w. 
since the interpretive regulations will no longer exist. . 

VI. The Administrator of OIRA plays a crucial role in thiS review process: if this 
lc::gi41ation became law the Administrator would be one of the most powerful persons 
in the govcrmncnt, second oDly to the President in the area of domestic policy. This 
authority is particularly troubling for Wdepcndcnt agencies like the CPSC. 

A. The Administrator of OIRA is allowed to give advice to agencies on the "front 
endn of the review process (Section 6(a)(4) and 6(b)(1)(B)). 

B. The Adwinistrator of OIRA Iw great discretion in assigning to the agencies 
the rules to be reviewed fOr termlnation (Section 6(a)(1), (2) and (3». 

C. The Administrator of OIRA is also the person who reviews the report 
produced by the agency at the end of the sunset review process (Section 
6(a)(5». The Administrator bas the authority to rubGtitute his or her judgment 
for that of the head of the ag=y as to wbatchAnges should be made to II. 
regulation that has been the subject of a sunset review (SectiOIl 6(aX5)(C), 6(c) 
and (d». 

D. Tb.e Administrator of OIRA'1i CODCurJ:"eDCe is required to consider re~lations 
out of their normal tum. (Section 7(0). 
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B. The Ageccy Regulatoty Review Officen that the legi5lation directs be 
appointed report not only to the agency head. but alao.to the Administrator of 
OIRA (Seedon 9). This bifurcation of reporting responsibility between both 
the agency head and the Administrator of OIRA puts the Agency Regulatory 
Review OffICers in an almost impossible position., since the Administrator of 
OIRA has explicit authority to overrule the agency heads on decisions of 
regulatoty modification and termination. "No man can ,erve two masters. " 

F. The great power and diScretion granted. to the AdmJnlstrator of OIRA and the 
ability of the Administrator of OIRA to substitute his or her judgement for ~'t 
of the agency head is the single biggest feature of this legislation. Under the 
previous Reagan Administration Executive Orders, the only power that the 
Administrator of OIRA had Wag to determine that a particular rule was not 
consutent with the President's regulatory agenda. Regulations could be and 
were issued even without that determination (e.g., the September 1991iSSlllUlCe 
of the Mtmicipal Solid Waste Landfill regulations). This legislation is a huge 
~ of authoritY to the Administrator of OIRA. OIRA will have to 2l'OW 
significantly in order to carry out this function, and will become a general 
regulatory clearingbowll~ (or bottleneck) for regulations undergoing BWlSct 
review. 

G. In some cases, the review ordinarily exercised by the Administrator of OIRA 
can be assigned to "another officer desi2nated by the President" (Section 6(c) 
and (d». 

1. All of the observadoDS about the authority that the OIRA Administrator 
has also apply to officials receiVing such ad hoc appointments. 

2. The accountability of an official appointed under an ad hoc a.mm,gement 
for review of a specific rule i& likely to be limited.. . 

3. There is llttle guarantee that omclals appointed for SUCh specific 
purposes ami UDder such ad hoc ammgements will have the breadth of 
understanding and experience necessary to reach balanced and infonned 
judgments: about particular regulations. 

4. The appointment of other sueh officers may require Senate confinnation 
because of the appolntments Clause of the Constltlltlon (An. n, section 
2, clause 2). 

H. The resources llflSigned to the Office of Information and Regulatory Affairs are 
going to havt: to grow c;r;ponentially to keep up with the flood of regulatory 
review work that will occur if this legislation becomes law. Note particularly 
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that the Adminiatra.tor of OIRA is required to review both preliminary and 
t1naJ. regulatory review reporu that agencies submit (Section 6(a)(~». 

VB. Miscellaneous comment. Section 5(b): This "conflict resolution- section turns in on 
itself by postulating an irreconcilable conflict between "such applicable" requirements 
and some other law I and proceeds to fail to resolve it when it Btaoos that the agency 
should review the regulation as if it WCrt; Uisuing II. new regulation. Such a direction 
simply does not adequately resolve an irreconcUable conflict. 

. .. 
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DR.AFT 
March )., 1996 
(House Floor) 

H.R. 994 - Small Bus)PQSS Growth and Adminjstrat.ive 
Accollntability Act of 1996 

(Chapman CD) TX and 48 cosponsors) 

The Administration supports judicial revi.ew of agencies' 
regulatory floxibility analysos. 'rhe Administration. however, 
hal) concerns about a one year statute of limitations where a 
short.er period of review foy the final agency Clction is pl-ovid8d 
by law. Moreover, the statute of limitations should begin after 
the publication date of the regulation, not the effecLive date. 

Tho }l,dministration alBo supports the concept of legislative 
branch aCco\mLubil.ity for regulatj ons, and for that reason, llas 
endorsed a limiLed period of review by the Congress of rules 
before they take effe(!t. The Administration, however, opposes 
extendj,ng this revjew period from the 45 days provided in the 
Senate passed bill, (So 219) to 60 days ~n this legjslation. 

The Administration is committed to administrativo review of 
existing regulations and to eliminating those that are outdatGd 
jneffective, or unduly burdensome. The substitute amendmont to 
H.R. 994, however, docs not provide an effectjve or workable 
means of achieving this goal. The Administration strongly 
opposes the substitute amendment to H.R. 9901 because, among other 
things: 

• The scope is overly broad. The bill's definition of "major 
rule" and "covered rule" encompasses v;ixtuaJ ly every rule in 
Lhe exist;ing Code of Federal Regulations, many of which are 
non-controversial, insignificant, or otherwise do not 
warrant review, 

• The review process is overly prescriptive and burdensome. 
Agencies will be tied in knots while trying to comply with 
the bill's burdensome and elaborate review procedures. 
H.R. 9~4 prescribes detailed requirements'for each step, 
including initial designation of rules, review and analysis, 
soliaitat~on and consideration of public comments, as well 
as full rulemaking proceedings. These procedures Would have 

I , , 
, ' 

I I 
I, 
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to be followed even where the agency's analysis indicates 
that the ru]e should be continued without change. There i , 
jn addition, a petition process that would force agencies 
devote resourceo to reviewing less significant rules befor 
more significant rules. 

• Excessiye litigation would result. The bill would create 
numexous new opportunitiea [or judicial review, thus 
introducing additional delay, cO:;Jt, and uncertainty. 

• bgency reBQUrC~S would be drained. Administration 
experience w:l.th review of existing regulations haa shown 
that Buch a review, when throughly done, is very time 
consuming and expensive. Under this bill, these costs would 
be imposed on agenci.es. for potentially every regulation in 
the Code of Federal Regulations, at a t:ime when many 
agencies arC experiencing large budget reductions. 

On the basis of these objections, if the SUbstitute atuendment to 
B..R. 994 were presented to the President, the pircctor of t.he 
Office of Management and Budget and. the secretariee of Education, 
Energy, Health and Human Services, J.,abor, Transpor.tation, the 
Treasury, and Veterans Affairs, and the Administrator of the 
Environmental Protection .A.gcncy would recommend that it be! 
vel"Qed. 

* * * * * 

i,1 

Ii 
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THE WHITE HOUSE 

WASHINGTON 
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U8J:B~U'1' 'to 'l'BZ .u.marl UD 

DIUCTOIl OF LBG18LA'Un U'~AIJl8 

B.Il. "~, TBB 8MaT~ B08XHZS8 GaOWTK AND 
ADXl»18!RA~Xn ACCOUHTABILXorY ACTor 11" 

Enclosed for your information are materials to assist 
Members durin~ the House ot Representatives's consideration of 
H.R. 994, the Small BUsiness Growth and Administrative 
Accountability Act of 1996. %Deluded is a briefing paper on the 
impacts of Title II of H.R. 994, an assessment of the 
clinger/Hyde substitute to H.R. 994, and the Statement of the 
Administration's policy on H.R. 994. I hope you find this 
information useful during the upcoming debate. 

Please do not hesitate to contact the Office of Legislative 
Affairs if you have any questions or require further assistan~e. 



BACKGROUND ON IMP ACTS OF H.R. 994, TITLE II 
THE HYDE/CLINGER SUBSTITUTE 

March 5, 1996 

OVERVIEW 

Under Title II of the Hyde/Clinger Substitute to H.R. 994, virtually every rule in the Code of 
Federal Regulations (C.F.R.) would be subject to review, whether or not the rule was 
controversial or a review made sense. Careful and thorough reviews of existing rules would 
be at huge expense to the agencies, diverting increasingly scarce resources from other critical 
activities such as protecting health, safety, and the environment. Furthermore, the bill's 
petition process would force agencies to review less significant rules before major rules which 
may be more worthy of review. 

SUMMARY OF H.R. 994, TITLE II 

o Existing rules would be reviewed to determine whether they should be continued, 
modified, or repealed. If the detailed multi-step process for a rule is not completed by. 
a certain deadline, the rule could be suspended. 

o Covered rules include: (1) major rules having an annual effect on the economy of 
$100 million or more; (2) rules designated by petition or Congressional request; and 
(3) any group of rules that form a part of the C.F.R. Virtually all rules and related 
materials would meet one of these tests and qualify for review. 

o Covered rules would have to be reviewed within 4-9 years. New significant rules 
must be reviewed within 7 years of their effective date. 

o Agency decisions to continue, consolidate or modify existing rules as well as OMB 
decisions to deny petitions would be subject to judicial review. 

EFFECTS OF THE LEGISLATION 

As a consequence of the burdensome procedures in this title, several serious problems would 
result from enactment of this provision: 

(1) Limited agency resources would be diverted to expensive and unnecessary reviews and 
away from higher priority activities; 

(2) Burdensome procedures would waste the taxpayers' money, create a costly new 
bureaucracy, and spawn excessive litigation; 

(3) Sensible rules that protect the public could be struck from the books. 



BILL EXPENDS EFFORT ON RULES THAT DO NOT NEED REVIEW 

Many existing rules are not controversial and do not need to be subjected to a formal review. 
However, under Title II of the Hyde/Clinger Substitute to H.R. 994, such reviews would have 
to be conducted anyway, squandering limited agency resources. For example: 

o Phase-out of lead in gasoline. 

One of the greatest environmental successes has been the reduction of air emissions 
due to the phase-out of lead in gasoline. Exposure to lead in childhood can impair 
brain functions and perceptions. Since promulgation of the rule by EPA, lead 
emissions have dropped 98% since 1970 and the level of lead in the blood of children 
has dropped dramatically. 

o Refrigerator safety latches. 

Since the 1950s, the Consumer Product Safety Commission (CPSC) has required safety 
latches that permit refrigerators to be opened from the inside to prevent children from 
becoming fatally trapped inside discarded refrigerators. As a result, there is currently 
little risk of children becoming trapped inside refrigerators, although prior to the 
adoption of this rule 30-40 children·a year died in this manner. 

o Seat belts. 

Lap and shoulder belts in passenger cars have been required since 1968 and in light 
trucks a few years later. Seat belts are widely accepted by the public and the industry 
and have had a great safety impact. For example, DOT estimates that 9,175 lives were 
saved in 1994 because of seat belt usage. 

o Nutrition labeling. 

Nutrition labels now appear on most food products and have broad public support. 
Use of labels by consumers is expected to contribute substantially to healthier diets and 
lower incidence of disease. 

o Guidance documents. 

H.R. 994 requires the review of agency guidance and other documents that are often 
intended to provide useful information to the public. Examples of guidance documents 
that would not make sense to put through an elaborate or costly review include: FDA 
documents for small business about clinical test procedures, manufacturing processes, 
and scientific protocols; and EPA documents showing business how they can save 
money through voluntary, energy efficiency measures. 



THIS BILL CREATES BUREAUCRACY AND WASTES TAXPAYERS' MONEY 

o Numerous reviews would be required. 

Because of the exhaustive language in the definition of a major rule, just about every 
rule that exists currently could be subject to review. In addition, H.R. 994 allows each 
"part" of the C.F.R. (an enumerated group of rules on a related subject) to be 
reviewed as a single rule, with the result that almost every "part" of the C.F.R. would 
qualify as a major rule under the $100 million threshold test. Since there are 
approximately 9,300 parts to the C.F.R., the government could have to perform 
hundreds of reviews a year to meet even the bill's longest deadline (9 years). 

o Special interest petitioning would drive decision-making. 

In addition to the scheduled review of major rules, any interested party can petition to 
have a rule reviewed. Because these rules must be reviewed before major rules on the 
agency's review schedule, this process permits private parties to dictate agency 
priorities. 

o The potential costs of all the reviews are potentially huge .. 

The CBO assumed that agencies would only have to review 50 regulations a year at 
$75,000 a regulation for a total cost of $4 million. However, preliminary agency 
projections from eight agencies (DOE, USDA, HHS, DOL, DOl, EPA, Education and 
the Treasury) using mid-range estimates of costs indicate that the review of rules under 
Title II would require over 2,000 Federal employees with total costs exceeding $400 
million a year. If guidance documents and other agency documents are included, 
hundreds of additional workers and hundreds of millions of dollars in additional costs 
would be required. 

o Thorough reviews of major rules can be resource intensive. 

For example, the Department of Commerce (DOC) recently concluded a re-write of the 
Export Administration's Regulations (EAR). The new requirements will greatly 
streamline the export process. However, review of this single rule took three years 
and cost DOC $1.75 million. In another case, the Department of Labor undertook a 
careful and comprehensive review of coal mine ventilation regulations. The 
publication of the revised final rule took several years to complete and cost $5.2 
million. 

o H.R. 994 creates opportunities for costly and burdensome litigation. 

The bill creates numerous opportunities for judicial review of agency decisions to 
continue, consolidate, or modify rules as well as OMB decisions to deny petitions. 



THE BILL COULD ROLLBACK RULES THAT SERVE THE PUBLIC 

Title II of the Hyde/Clinger Substitute to H.R. 994 would require an immense number of 
rules to be reviewed in a comparatively short period of time with an enormous cost relative to 
agency resources. If all of the deadlines are not met, it could result in suspension of the rule. 

Accordingly, the bill is likely to result in a rollback of existing rules that are important to the 
public health and safety. Examples of some valuable rules that could be threatened follow: 

o Blood supply standards. 

These FDA regulations protect the nation's blood supply from infectious diseases. 
Examples include AIDS and hepatitis. 

o Clean Water Act effluent guidelines. 

The Clean Water Act requires national minimum performance standards, or effluent 
standards, for over 50 industrial categories. These guideline result in the removal of . 
over four billion pounds of pollution from industrial discharges each day, including 
over one billion pounds of toxics per year. 

o Toxic Releases. 

Under the Emergency Planning and Community Right-to-Know Act of 1986 and the 
Pollution Prevention Act of 1990, manufacturing facilities are required to provide 
information to the public about releases of toxic chemicals into the environment. This 
information is gathered into EPA's Toxic Release Inventory (TRl) database. Since 
1988, national toxic releases have declined by 42.7%. 

o Child-resistant cigarette lighters. 

CPSC has issued a safety rule establishing requirements to make disposable cigarette 
lighters child-resistant. Fires started by children under the age of five cause an 
average of 150 deaths, I, I 00 injuries, and nearly $70 million in property damage. 

o "Brown lung" disease. 

In 1978 OSHA issued a standard to protect textile workers from "brown lung" -- a 
crippling and sometimes fatal disease. By 1985 the prevalence of the disease has 
declined from 40,000 cases to 900 cases, or less than 1 % of textile workers. 

o Mammography quality standards. 

These regulations ensure high quality mammography, currently the most effective 
method for detecting breast cancer. According to the most conservative estimate, 200 
lives a year could be saved by these regulations. 



o Mine explosions and fires 

Ventilation standards issued by the Mine Safety and Health Administration for 
underground coal mines prevent the accumulation of methane and coal dust-fuel for 
explosions and fires. In the 25 years before passage of the Coal Mine Health and 
Safety Act of 1969, 901 miners were killed in explosions. In the 25 years after the 
Act was passed, explosions claimed only 133 miners. 



ASSESSMENT OF THE CLINGERIHYDE SUBSTITUTE TO H.R. 994 

March 5, 1995 

The Substitute would force agencies to reopen virtually every rule on the books, as well 
as guidance, manuals, and other agency interpretive materials, and engage in elaborate and 
expensive review and rulemaking processes, even for rules that are non-controversial and that are 
effectively doing the job they were intended to do. The result will be to tie agencies in knots, 
drain increasingly scarce agency resources, and subject agencies and our already overburdened 
courts to a flurry of new lawsuits. The following assessment focuses on the provisions of the 
most serious concern: 

• Overly Broad Scope. The Substitute defines as "covered rules" (sec. 204(a); 
205(a)(3)(B)) for purposes of review: (1) major rules ($100 million annual effect, 
major increase in prices, or significant adverse effects); (2) rules designated in 
response to petitions or congressional requests; and (3) related rules ("necessary 
for a comprehensive review"). This definition encompasses virtually every rule 
on the books. Even more troubling is that to the extent that the definition of 
major rule is intended to have any limits, those limits are vitiated by the 
Substitute's extraordinarily broad definition of "rule" (sec. 214(6)), which includes 
guidance documents, policy statements, and other interpretive materials and 
which establishes that "each set of rules designated in the CFR as a part shall be 
treated as one rule. " 

• Burdensome Petition Process. The Substitute creates a petition process (sec. 
203(c)) through which private parties can request that agencies review "non­
major" rules. The petition process is problematic, for several reasons: 

-- First, the threshold for review is too low -- the OIRA Administrator 
(who would have to review all petitions) must grant the petition and 
designate the rule for review unless "it would not be in the public interest" 
to do so. 

-- Second, the bill provides for extremely tight deadlines for OMB's 
response (30 days to tell non-compliant petitioners how to rewrite their 
petitions, 90 days to respond to petitions on the merits, 30 days for 
congressional requests). Failure to respond by the deadline as well as any 
denials of petitions would lead to litigation that would drain OMB 
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resources. 

-- Finally, the requirement that a rule reviewed as a result of a petition (by 
definition a non-major rule) must be reviewed within 4 years gives less 
significant rules priority over major rules that are more worthy of review. 

• Burdensome and Unreasonable Review Procedures. The Substitute requires that 
all existing major rules must be reviewed within 5-9 years. New significant rules 
promulgated after enactment must be reviewed within 7 years of their effective 
date. Rules subject to review as a result of petitions or congressional requests 
must also be reviewed within 4 years (sec. 206). These deadlines may be 
impossible to meet considering the workload involved. It will be both 
exceedingly difficult and expensive for agencies to conduct the many complex 
and detailed assessments and to comply with the multiple procedural steps that 
will be required 

• Arbitrruy and Dangerous Suspension Procedure. Permitting courts to suspend 
rules (sec. 211 (d)(3)) if an agency fails to complete review by the deadline is 
unreasonably harsh and dangerous -- important health and safety rules would be 
erased from the code for no other reason than a deadline was missed. This is 
contrary to reasoned rulemaking and the public interest. 

• Arbitrary Restriction on Future Regulatory Improvements. The Substitute will 
make it extremely difficult for an agency to conduct "a comprehensive review and 
significant revision" of a rule more frequently than every 7 years (sec. 206(b )). 
This could seriously undermine continuing efforts to streamline and reform rules. 

• Overly Burdensome and Prescriptive Review Reguirements. The Substitute 
establishes a rigid and complex set of procedural steps that agencies and OMB 
must follow in conducting the reviews (sec. 205). It is a classic "one-size-fits-all" 
approach that would result in enormous unproductive make-work. In addition, the 
Substitute requires that agencies follow detailed and specific formats in issuing 
notices and reports as part of the review (sec. 207). 

More importantly, even for rules the agency decides to continue without change 
(and there are many that are non-controversial and widely accepted rules where 
change is unwarranted), it must still publish a notice of proposed rulemaking and 
complete a full rulemaking. This is an especially unproductive drain on resources. 

• Loss of Agency Discretion to OIRA. The Substitute creates numerous new 
responsibilities and powers for the Administrator of OIRA which OIRA does not 
have the resources, FTEs, or, in some cases, the expertise to carry out. Of 
particular concern to agencies are provisions giving OIRA authority to: (I) grant 
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petitions (sec. 204(c»; (2) determine whether particular existing rules should be 
reviewed in 5, 6, 7, 8, or 9 years (sec. 205(a»; and (3) veto agency decisions 
whether rules should be continued unchanged, modified, or consolidated with 
other rules (sec. 208(c». 

• Excessive Litigation. The Substitute creates numerous new opportunities for 
judicial review of agency decisions to continue, modify, or consolidate rules as 
well as OIRA's decisions to deny petitions for review or alleged delay in 
responding to petitions (sec. 211). This provision will subject agencies to an 
endless stream of costly court cases, further burdening our already overstretched 
court system and delaying the implementation of real regulatory reform. 

• Enormous Drain on Dwindling Agency Resources. Under the Substitute, 
agencies would have to: (1) continuously conduct multi-step, burdensome reviews 
of almost all their rules; (2) regularly complete the full rulemaking process, even 
for those non-controversial or widely accepted rules that should be retained 
without change; (3) continue to handle everyday responsibilities responding to 
new legislation and new problems; and (4) respond to increasing litigation. All 

. this while agency resources are not meeting current demand. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503 
March 1,1996 
(House) 

STATEMENT OF ADMINISTRATION POLICY 
(Tms STATEMENT HAS BEEN COORDINA'l1!I> BY OMB wrm nIB CONCERNBD AOBNcms.) 

H.B. 994 - Small Business Growth and Administratiye 
Accountability Act of 1996 

(The Clinger/Hyde Substitute) 

The Administration supports judicial review of agencies' 
regulatory flexibility analyses. The Administration, however, 
has concerns about a one-year statute of limitations where a 
shorter period of review for the final agency action is provided 
by law. Moreover, the statute of limitations should begin after 
the publication date of the regulation, not the effective date. 

The Administration also supports the concept of legislative 
branch accountability for regulations and, for that reason, has 
endorsed a limited p~riod of review by the Congress of rules 
before they take effect. The Administration, however, opposes 
extending this review period from the 45 qays provided in the 
Senate-passed bill (S. 219) to 60 days in this legislation, and 
objects to its retroactive application. 

The Administration is committed to administrative review of 
existing regulations and to eliminating those that are outdated, 
ineffective, or unduly burdensome. 'The SUbstitute amendment to 
H.B. 994, however, does not provide an effective or workable 
means of achieving this goal. The Administration strongly, ", 
opposes the administrative review provisions in H.R. 994 because, 
among other things: 

• The scope is overly broad. The bill's definition of "major 
rule" and ·covered rule" encompasses virtually every rule in 
the existing Code of Federal Regulations, many of which are 
n~n-controversial, insignificant, or otherwise do not 
warrant review, as well as guidance and other policy 
documents. 

• The review process is overly prescriptive and burdensome. 
Agencies will be tied in knots while trying to comply with 
the bill's burdensome and elaborate review procedures. 
H.R.994 prescribes detailed requirements for each step, 
including initial designation of rules, review and analysis, 
solicitation and consideration of public comments, as well 
as full rulemaking proceedings. These procedures would have 
to be followed even when the agency's analysis indicates 
that the rule should be continued without change. There is, 
,in addition, a 'petition process that would fqrce agencies to 



devote resources to reviewing less significant rules before 
more significant rules. 

• Excessiye litigation wOuld result. The bill would create 
numerous new opportunities for jUdicial review, thus 
introducing additional delay, cost, and uncertainty. 

• Agency resources would be drained. Administration 
experience with review of exist~ng regulations has shown 
that such a review, when thoroughly done, is very time­
consuming and expensive. Under this bill, these costs would 
be impo~ed on agencies for potentially every regUlation in 
the Code of Federal Regulations, at a time when many 
agencies are experiencing large budget reductions. 

• Important health and safety rules could be suspended. The 
bill would allow courts to suspend regulations if 
rulemakings are not completed by a set date. Given the . 
tremendous number of rulemakings that agencies will have to 
conduct under this bill, important health and safety rules, 
as well as rules that provide important economic benefits, 
could be suspended. 

On the basis of these objections, if the SUbstitute amendment to 
H.R. 994 were presented to the President with the provisions 
regarding administrative review of existing regulations, the 
Director of the Office of Management and Budget and the 

. Secretaries of Agriculture, Education, Energy, Health and Human 
services, the Interior, Labor, Transportation, the Treasury, and 
veterans Affairs, and the Administrator of the Environmental 
Protection Agency and would recommend that it be vetoed. 

* * * * * 

• 
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Environmental Stands 
Alienate Some Backers 
Of the GOP's Agenda 

. Presidential, Congressional 
Races May See' Backlash 
BeCause of 'Wedge Issue' 

One Antidote: Visit' the Zoo 
., --'-

BYDENNIS FARNEr and TIMOTHY NOAH 
StalJ RepOrter. oJTHE WALL STREET\'OIiRNAL 
. COLORADO SPRINGS, Colo;' ~ Andrea: 
. Oberschlake,·.who.iidn:liies Newt GIn-

. grlch's "guts" andWfuces at theSliund of 
Bill Clinton's name,ls RepubUciul to the 
core. But one thing deeply troubleS. her 
about her party: II! het view, tt;s antlenvi-
ronment·' , ' .... 

"Why. even haye a:' gQ~_imt. If 
you can't have a planet tb pracil!:egovem­
mentori?" asks the 2'T"year':Otd~'me(\ical­
assistant trainee. '.' , ,:. '-" .... , . . . 
. .Computer i:!>riSuitarit !;WI(S' 2'T 

andjust;'as 'lblpubUCai!.,: '. .' . (;agree . 
, more:EQvironmentai protection Is "a gOOd 
function of gOvernment," he insists. Even 
as the GOP CODgress curbs environriient8! 
~ndlng, he argues for Incfeasedspend" 
ing'. "Runoff frommliles Is pr'oducing' fish 
with three eyes outh~re!" he says with 
sol!le hyperbole.· '. ,. . .. 

"RepubUcans don't. come more j:ranlte- I 

soUd thIi.n the party falthful wiIo gathered 
here recently for a Lamar Alexander presl­
.dential-ounpalgn rally. Colorado Springs . 
Is RepubU~ the way Chicago Is Demo­
cratic; It's instinctive, bred In the bone. 
But there Is a fauit Une runnlng'through 
the granite . over, the envii'onmental Issue, 
TheenvironmentWllI be one of the con­
cemsat the forefront of GOPprlmiuies 

. today In Colorado and New England as weU 
__ .as In Florida ~~. Oregon next Tuesday. 
Tension In the GOP 

To be 8ure, there are plenty of people 
here like FranceS Mathews, a crusty 63-
YeaNlld retiree whose environmental phi­
losophy'ls encapsulated by the bumper 
sticker her car once sported: "If You're 
Hungry and Out of Work, Eat an Environ­
mentaUsU' But what Isstrlking, says Bob 
GardD(!r, the~local GOP eounty chalrinan, 
Is"'the teiISlon In this cOmmunity, even 
within '. t!teltepubllcan Party" over the 
envf[Onmeiitallssue. '.' . . 

'~,.E .. ,./ 'l'hatteps.19n ,sPj!Us election-year trou­
ble for the GOP. The environmellt Is 
rapidly developing Into a "wedge Issue" 
. that threatens Republlcan candidates. 

"I Udnk we should be honest and 
admit thiLt our party hasn't done a very 
"good job on the environment," says former 
Tennessee Gov. AiexandediI an Interview 
bere. "We would have been better off 
IdentlfylngwiIat we're tor." Mr. Alexan-

.• der Is the only GO", pI;eSldential candidate 
to talk much about the environment, 
th6ul!h sen.' Robert DOle has raised it 

Steve Jardiilg, of !he Democratic senalO­
rtal Campaign Committee, heavily credits 
the, environmental Issue for January's 
·Democratlc victory In Oregon's special 

· senate election. And he says the issue Is 
popping !lP lq states as diverse as Idaho, 
~Mlchlgan and GeOrgta. Just yesterday, 
co~lol)ll./ . Democrats. and- Environ­
mental Protection Agency chlef Carol 
'Browner attacked a new, watered-down 
~atory',(iverhau1proposal that RepUbll; 

· ~may'b$g'to the,House floor today. 
Within ho~;House.GOP leadera were 

tQ •....... Id. !lrlng ....... g ... J .. ,ettiSo. '. _ .. ',a. ;Plovls.lo.n.' O.fth. e .' Ii' t environml!nta1lstslttO$t oPpOse'-
:., .' 'fildet,al)1g-encles, to~review all 

'.~ ... ' or" ~gulail()ns within five to . nine 
y$ or .rlskcourt challeJlll'es nullifying 

·l;jy~'::i •. :".· / .. ' ........ ,;.,/;< 
;-,f~·thequestiOli,ls;can. ~e J;teppbllcan 
elephan~' pRint Itself gri!e1l?'MOl;:elmpor-

· taut; do RepubllCllnS even wanUo paint 
~emselves greenTManyof them'came to 
Washingtotidetefllli1iedto roll back envi­
roIUnentai and oUIet regulations -to them, 
a: boly.cause; ';Furthermore,. spokesman 
GOrdoIi lIerisleyotthe National.Republl­
¢8nSeriatoiiiilcOlDIIiltteeai'gues that the 
''wlli' on~e weSt" campaign theme that 
the GOP used sO effectlvelyagalnst Clinton' 
,li.dminIstratlon envtroiimental pollcles In. 
J.994 will resonate thiS fall as well. . . 
.. '.,' So far, a niajority of congressional 
~publlcans seemlOa~ to go beyond sym-
bolic gestiIreS... ..' '.,' . 
, '4 House ~publlcan Conference memo 

warned GOP members In the fall that "the 
e!iVlloniDentallst iobby and their friend!; In 

. the eto:-terrotistUllderworld" are working 
to portr&ythe . GOP as "hostile to the 
survival of every cuddly critter roamlng 

. God's green earth." As antidotes, the 
memo suggested Republlcan members of 
Congress do sUch: tIIlnP. as participate 
in tree1llanting ceremonies, pick up high­
way tilt¢' and ~me active in your 

. lOcal zoo." And do IHast - "before your 

. opponents caii 1abe1 your' effortS 'craven, 
electlotiv~ eimmlcks.' " 

. ' .. Most"· Republlcans Insist thetrs is, 
merely a "perceptual problem,"accord­
Ing to GOPpoUster L1nc!.a DiVali. They 
argue that, their overriding purpose is 
. common-seIise reforms In such matters as 
the Superfund and clean-air, programs. 

. Tlie GOP Contract With America didn't 
even contain the world "environment" 
But the contraCt did have sweeping lan­
guage calling for regulatory overhaul, 
which ineVitably meant cutting environ­
mental regulations. As a result, the House 
passed bills requlrlng extensive cost-beile­
fit analysis of new environmental rules, 
compensation when regulations. lower 
property values and a drastic reduction In 

p/e(Jfe Tum to Page A8..,Cblwnn 1 
J. • ,"' ." '~; 

~ 
.~ .= : ::.-.... . . 
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Environment Stand ~plits GOP 
nnlDiiiii attaCk:aiIs, 'welghed iJiheaYily on 
the side of Democrat Ron Wyden In Ore­
gon's special Senate election, Mr. Wyden 
won by less than 2O'OCKI votes; envtronmen· 
tal groUps clalmed to have turned.cOIlt as 
many as 50,000 votes foJ,". b1m. TlleSlerra 

?au Club also wllI pour money Into. fall races. 
CUntinued From First e The two other Dlajor GOP presidential Oregon wllI. again be an enVIronmental· 

wetlands protection, among other things. contenders have shown little enthusiasm 1 t Ick "-
tta hed 'ft E vi tal battleground when ts vo ers p . a su,,-

They also a c "' an n ronmen for the green agenda. Patrick Buchanan cessor to GOP Sen. Mark Hatfield. who Is 
Protection Agency sPllnding bill a string of favors ell'minating the Endangered Species I rad 'h Rep bll rid bl ki m t f retirli1g. So wllI Co 0 0, w ere u . 
~~~~ti~~an.~~ an~ cl~;n~w~~:!'s. 0 I ~f: ~~~ugeope~~~o~e~~Cg.Nsa~e~nea:,.:;:::~ .cans .must defend th~ open seat of GOP, 

Sen. Hank Brown~:.@ retlrtn$" .. ' . 
Cutting EPA Funds backs construction of new nuclear power '. Herein Colorado; theenvlro1lllient-.' j 

. Almost all major Republican initiatives plants in the U.S. and questions federal particularly the Issue of urban sprawl- .. 
have run aground In the more moderate measures to restrict greenhouse-gas emls- promises to be a top election Issue.· The 
GOP Seriate or been vetoed by Mr. Clinton. sions because they are based on '.'g1obal- battIe lines between the two.partIes could 
However, the continuing budget Impasse warming theory which Is unproven."· scarcely be more slUirply drawn. . 
lias cut funds for the.EPA by 14%. And the . But the GOP Senate appropriations One leading contender for the Colorado 
GoP majority persuaded the president to committee is preparing to restore as much GOP Senate nomination Is Rep. Wayne 
sign legislation with a rider that inakes it as S5 billion to environmental and other Allard, whose 1995. Jlouse votes drew a 
easier·for timber companies to cut trees in hIgh- priority domestic programs. And score of eight of a possible 100 from the 
"old growth" areas of national forests. . New York Republican Rep .. Sherwood League of Conservation voters, Among 

. Though GOP legislative results re- Boehlert, a.. strong supporter of the envl- other things, Mr. Allard supports a P!O' 
DIlilnspotty, the entire legislative culture ronment, says the number of GOP votes for posal that couldturil about 270 mlIIion 
changed after the 1994 Republican sweep. legislation rolling back environmental acres of Federal Bureau of Land MiLnage-
Colorado Democratic Rep. David Skaggs, a. laws Is dwindling. He has hosted a series of ment land _ an acreage more than two 
staunch environmentallst, says he could "Green Eggs and Ham" breakfasts during times the size of California - back to the 
Scarcely believe his ears' when one House the past year, bringing environmental· states, at state option. Colo~o Sen. Ben 
appropriations subcommittee held its Ini- lobbyists and' moderate Republicans to- Nighthorse .campbell, a Democrat-turned-
tIal meeting under the GOP majorityearIy gether In his office to munch bagels and Republican, vows the proposal wllI pass 
last year. Ideas bandied around that day, plot ways to block ailtienvlronmental "over my dead body." 
he reported to his constituents, Included nieasures. The other leading GOP 'contender'ls 
transferring great tracts of natioDai forest House' Speaker Girigi;ch, leader of state Attomey General Gale Norton, wh~ 
land to private landowners, o~nlng the the Republican revolution, himself dIs- - . '. 
Arctic National Wlldiife Refuge to 011 plaYs streaks of green at times_ A member worted under the 'co~trovei'Slal Jam-;s 
exploration, ending all federal energy-con- of the Sierra Club from 1984 to 1990, he has Watt-later to become PJeSldentReagaDs 
servation progranis and terminating 'all been a supporter of the' Endangered Spe- Interior'SecretarY ~:!lt Denvers Mountain . 
land purchases for national paJ1cs, WIIder- cies Act In the past. After a House commIt- states.Leg8J FOIindation~ Tbe ,founda.tiO~! 
ness areas and ~diife refuges for five· teepass~ a bill significantly narrowing the legal spe8.rhead of the 'wiSe use 
. that law the speaker informed Chainnan movement, .chalienges env1ro. nmental reg-vears. ..' ..c .... ts fWest ... iii entertaining such ideas, drawn from· DOn YO~, an Alaska RepUbllcan, that he tlonS and ChampiOns the &'6".0 -, 

testiinony that day by sucli COJlServative wouldn'tpehnit the measure to go to the erillandowners.,. .... •.. '.;:::: 
think tanks as the Cato. Institute, the floor. Mr. Gingrich Is now.tryIng to broJrer '. . The 'two leading Democra,ticCcandi-
Heritage Foiu$tion and Citizens fora a compromise. Just yesterday,he held.a dates according . to· a~nt poll, are 
Sound Economy, the Republlcansappar- news conference with GOP lawmakers at attonieyTomStrickland, a'former Sierra 
ently frightened many voters. As Ms. Stertlng Forest, a large tract In New Jer:sey Club volunteer, and Denver CQuncI1woman~ 
DiVali summed it up In a December memo and New Yoi'k, touting efforts to protect Ramona MartiDez. Mr. Strickland says he 
to Industry:· ~'Most disturbing Is that this, . "environmentally sensitive water-. Is I'llIlIll\'lg against "the most envlronmep-1t" 
55% of ali Republicans do not trust their shed. " tal1y hostile Congress In a quarter-ceo, 

. party when It comes to protecting the But Mr. Gingrich remains a scourge of tury" Ms. Martinez argued In a .. recent 
enVironment." the EPA and has caned federal envlron-deb&te that "you can never go too far .• -

Now some Republicans, including pres- mental policies In ~eriIl "absurdly ex- to protect our envlronment."· 
Idential 'candidates, are scrambllng to Pensive" .and I1keIy to allocate mopey. on Here In Colorado Springs, there Is . 
iepos1tion themselves. . "-.. -.--~ no doubt how ~. Gardner, the El Paso 
Everglades Restoratlon . '. I . "emotional and .' 'PUbUc:ie1attriDs " County GOP chalnnan, will vote, But even 

tI-a~e~e?~~:~~p~:~~!'J:t' gro:=i;e: so~e':lrop mode~tl~~;'~~ ". !':e;~~da:u~i;n=~=::!~~ 
American outdoors" - an artfully crafted dominant tnood~ Republican leglsla,-. glzes to a visitor for a still-heallng open pit 
phrase that seemed designed to appeal, not tors remains strongly' antienvlronmehta- . that scars the foothIllS below Pikes Peak. 
(jnJy to environmentalists, but also to Na- list, particularly In the House. Recently I The pit Is a leftover froiD gravelllllnlng •. 
tional Rifle Association members and Rep. Helen Chenoweth,!l ReP~bIlCan~.: "Here I am., the leader' of one of the 
sportsmen's iroups llke Ducks Unlimited, brand from Idaho, attacked Cliril9iJ admi.n~ l most conservative Republlcan party or-
which tries to preserve duck habitat. Istration environmeptaiWl1CY:as "Ii gOY; . _ ftl9a tions In the. country," he mus,es, . 
Kansas Se.n. Dole, fighting for delegate- emment-sponsored rel!g1on" based Upon. . 5"'~ th t It mediated 
rich Florida, has proposed a $200 million. "New Age mystidsm, Native.Anlerlcan "B~t I want to see a pre. . 
measure for Everglades restoration; It folklore and primitive Eaitliworshlp." , 
recentiy cleared both houses of Congress. Low Marlis on SCoreCard"':'- ..... ', 
(The Clinton administration has proposed . When the Uague. "f'Conserntion 

. spe!!,din!l' more than twice that amo~t.1 ' Voters, the environmental J$vement's p0-
litical arm,lssued Its scorecard fOr the past 

. co~lonal session, It gave a record 135 
legislators "zero'" rankings.Al),. but one 
were Republicans. ThIlLeague of Conser- . 
vation Voters bopes t'oratse and spend 
nearly S2 niIl1IOD. In HOUSe and Senate 
cantPalgns tlII$ f8JL. "Thee-enVironment 
hadit't been' a· p8I1ls8n~e. b~t . the 
Republlcan I~ haS liiade It 9ne;" 
T .AQcr'Uea ~Aaftfo~'" " ... n~to __ :.:--:-



egulatory Overhaul Put Off inHouse 
'Behind in the Debate on the En~ironment, ' GOP Postpones Action 

ByJohnE. Yang 
Wabioat<Ja I'Got StdWritor 

: Mindful of theirparty's public im­
e of being harsh on environmental 

ssues, House Republican leaders 
stp<ined action yesterday on a 

fneasuJre intended to overhaul the 
ederal regulatory system and ease 

burden of red tape on sma1l busi-

':;:::".' . 

~ther thaJi ask liotJSe.Repuhli-
to vote for aproViSioli that 

•... t'be mOdified in;the Seriate; 
.'. 1eadersdecided to WaIf Until 

'Senate acted,Wbich c;Ou1dCome 
- ,the end of ihisweek.HOulie· 

-;e=~~~-: 
e,enviro~ent,· House ~ntY 
,Tom DeLay (R-1'ex.) tolll'iI . 

. group of reporterS overiunCh. 
e .don't want to put our memOOrii' 
;thetetakinga vote one niore . 

that the environmental extrem-
can twist; turn imd . t • nusrepresen 

campaIgn ads: . 
In addition, Rep. SherWood L; 

poeIiIlert (R-N.Y.), a leading House 
P moderate, had indicated he 

seek to scale back the bill's 
teqllirement for a review of all exist­

federal regulations. H that effort 
. he said, he would try to delete 

entire provision. . 
~y said BoehiertrGovernment 

Committee Chairman Wil­
. .F. Clinger Jr. (R-Pa.) and Rep. 

Mcintosh (R-Ind.), chairman 
of the Government Reform subcom­
mittee on regulatory affairs, would 

. I\~to~_~!~ ... J,. 

"If we can· work .Something out 
that makes sense, it's lietter ,to do 
that than go have a fight on the 
floor," DeLay said 

House Speaker Newt Gingrich (R­
Ga.) has taken an interest in trying 
to rehabilitate the House Republi­
cans' image on environmental is­
sues, damaged last Year when they 
pressed legislation that would have 
restricted EPA's regulatory PoWers. 

Last week, Gingrich made a rare 
floor speech in faviirof an amend-

ment to spend $120 million to pr0-
vide environmental.safeguards for 

. the Florida Everglades. The provi­
sion; offered by freshman Rep. Mark 
Foley (R-F1a.), was approved. on a 
299-10-124 vote. 

on Monday, Gingrich was in New 
Jersey to recognize the combined 
private, state· and federal effort to 
preserve a 17,OOo-acre woodland 
known as the Sterling Forest. ' 

Staff·writer Helen DeWar 
ctmt.rilJuted to this report. 
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",GiDgrlch, respondlrig to Speaker Newt· 
, ronmental . protests by enVi' 
'. publlcaOs' ~~r~::,:t1~ ~lthdrew Re- , 

/

' P!"'Mrmlse on reguJatolY reVislo~~ ~ com~ 
. Gin-ch's' a tI' .. '. . '.' party' h'.... c on' suggests th 

': s opes are'ra Idl e 
. passing even a watere':JlI~wn~~d1lng for 

hll.ul the reguJatolY system. .,.. , to overt 
The newest measure . s . 

Rep. Henry Hyde (R ru' ) IlOn:sored by. 
'1"I1"~er CR ., • and William 
thv",'O' ., Pa.), Was scheduled to 

. e House Door t come to 
. the' blII requlrln~eagS :~ciay. But a section In 
"major" rule es to reView evelY 

'.risk haVIng It :U~~v:v to ~edlne years, or . 
stirred up so m h J a era! court, 
ronmental UC opposition from enVi. 
celled the v~u:dU:i::H Gingrich can· . 
cans to Produce a I OUSe RepubU­
slon later thls monthesscontrov~ ver· 

Odds are that the'tw . 
members now asSign 0 Principal HoUSe 

. out a compromise bm'~taskofworklng 
. Boehlert CR N Y Rep. SherwOOd 

tosh CR., Inci:) :.. w>o ~d Rep. DaVid McIn· 
lert Is the Hous n ,SUCCeed. Mr. Boeh-

. mental prOpone~t~ s,::ng enViron· .. 

HreguJ~tolY. offlciai in "the Br:::hh, "Wha to
l 
P . 

ouse s competltlv te 
hls party's fiercest ~::~c~:f ~ong 

Rep. McIntosh. tro CS. 
the reguJato : as ng proponent of 
that W1thdraZi~~v;:~o~~III, said Yesterday 
attempting a hasty com was preferable to 
ter to pass nOthing th ptoromlse. It's "bet~ 
he said. an pass a bad bill," 
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, ,'tetter F'rlJril MOnsanto'" ''';,:!'.~ t 

'.' Buf Rep. BOehlert "said , hebillleves 
. agreement can be reached because Reps; I 

" Hyde and Clinger, Who ~,aIso be in the ,I 
. 'negotiation, . have made'~\'''cOl1structlve'' 

suggestions to reVise theliiIj}:"Business 
interests don't want to dismantle a .quar. 
ter-centUJY of progress in enVironmental 

: ,: legtslatlon tl1at' brings ironiecerllHntY to . 
. the process," he sald, citing a' letter he 

received yesterday from Monsanto Co. 
opposing the proVision that requires agen-

, • ,des to reView regulations. ,:. 
The National Association of Manu. 

facturers, however, strongly supports the 
regulatory'reView . provision; as does 

, House Majority· Whip Tom DeLay (R., 
Texas). If Republican negotiators reach no 
agreement, House leaders' will extract 
from the bill one or oothof two relatively' 
uncontroverslal sections and bring these to 
the Door for a vote. . _ .. 
Impact on Small Business ,\ i . '," .. " " 

One proVision letS small busiliesses 
petition agencies to calculate the impact of· 
new rules on them: the other grants 
Congress 60 days to reject new regulations . 
before they take effect.. The Senate is 
preparing to pass both provisions, possibly 
as early as this week. . 

Separately'; Sen. Carl Levin (0., Mich.) 
has been negotiating with the Business 
Roundtable on langullgefor a regulatory. 
revision biU. But at a White House meeting 
with Sen. Levin Friday, Chief of Staff Leon 
Panetta showed little enthUSiasm for ihls . 

, effort. Arid an aide to Sen. LeVin said 
the two sides haven't reached agree-
ment. ~; 

I .. 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 July 10, 1995 
(Senate) 

STATEMENT OF ADMINISTRATION POLICY 
(THIS STATEMENT HAS BEEN COORDINATED BY OMB WITH TIn! CONCERNED AGENCIES,) . 

S. 343 - Comprehensive Regulatory Reform Act of 1995 

(Dole (R) KS and 29 cosponsors) 
\ . 

. The Administration strongly supports the enactment of cost­
benefit analysis and risk assessment legislation that would 
improve the regulatory system. S. 343, however, is not such a 
bill. Because the cumulative effect of its provisions would 
burden the regulatory system with additional paperwork, 
unnecessary costs, significant delay, and excessive litigation, 
the Secretaries of Labor, Agriculture, Health and Human Services, 
Housing and Urban Development, Transportation, the Treasury, and 
the Interior, the Administrator of the Environmental Protection 
Agency, and the Director of the Office of Management and Budget 
would recommend that the President veto S. 343 in its present 
form. 

The Administration is particularly concerned that S. 343 
could lead to: 

• Unsound Regulatory Decisions. A regulatory reform bill 
should promote the development of more sensible 
regUlations. S. 343, however, could require agencies 
to issue unsound regulations. It.would force agencies 
to choose the least costly regulatory alternative 
available to them, even if spending g few more dollars 
would yield substantially greater benefits. It would 
also prevent agencies responsible for protecting public 
health, safety, or the environment from issuing 
regulations unless they can demonstrate 'a "significant" 
reduction in risk -- even if the benefits from a small 
reduction in risk exceed the costs. Both of these 
features would hinder, rather'tqan promote, the 
development of cost-beneficial, cost-effective 
regUlations. In addition, S. 343 could be construed to 
constitute a supermandate that would override existing 
statutory requirements indiscriminately. 

• Excessive Litigation. While it is appropriate for 
courts to review final agency action to determine 
whether, taken as a whole, the action meets the 
requisite standards, S. 343 would increase 
opportunities for lawsuits and allow challenges to 



'~'. 

agency action that is not yet final. Further, by 
needlessly. altering numerous features of the 
Administrative Procedure Act, S. 343 could engender a 
sUbstantial number of lawsuits concerning the meaning 
of changes to well-established law. 

2 

• A Backdoor Regulatory Moratorium. S. 343 would take 
effect immediately upon enactment, consequently leading 
to an unnecessary and time-consuming disruption of the 
rulemaking process. It would require proposed 
regulations that have already been through notice and 
comment, and are based on cost-benefit analysis, to 
begin the process allover again because of an agency's 
unknowing failure to follow one of the many new 
procedures in the bill. 

• The Unproductive Use of Analytic Resources in Issuing 
New Rules. Since the mid-1970s, Presidents of both 
parties have selected $100 million as the line of 
demarcation between that which warrants full-blown 
regulatory analysis and that which does not. Because 
cost-benefit and risk analyses can be costly and time­
consuming, the Administration believes that $100 
million continues to be the appropriate threshold. 
S. 343, however, has as its threshold $50 
million --a decision 'that would require 
agencies to use their resources 
unproductively and that therefore cannot 
itself withstand cost-benefit scrutiny. 

• Agencies Overwhelmed, wi th Pet-i-tions -and -the - Lapsing of 
Effective Regulations. S. 343 creates numerous, often 
highly-convoluted petition processes that, taken 
together, could create opportunities for special 
interests to tie up an agency in additional paperwork 
and, in the process, waste valuable resources. Several 
of these processes allow agencies inadequate time to 
conduct the required analyses and prepare the required 
responses to petitions; contain inadequate standards 
against which the adequacy of petitions can be judged; 
contain inadequate limitations on who may properly file 
petitions; and contain inadequate safeguards against an 
agency becoming overwhelmed by large numbers of 
petitions. These problems are exacerbated by 
provisions providing for the sunsetting of regulations 
according to arbitrary deadlines, which could cause 
effective regulations to lapse without going through 
the notice and comment process. 

• Inappropriate Use of Risk Assessment and Peer Review. 
S. 343's risk assessment and peer r~view provisions are 
overly broad in scope and would introduce unnecessary 
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delays into the regulatory process. They would 
inappropriately subject all health, safety, and 
environmental regulations to risk assessment and peer 
review, regardless of whether such regulations are 
designed to reduce risk or whether a risk assessment 
and a peer review would, from a scientific perspective, 
be useful or appropriate. 

• Slowed Environmental Cleanups. S. 343 could needlessly 
slow ongoing and planned environmental cleanup 
activities, including those at military installations 
necessary to make the installations being made 
available for productive non-militarY1use. It would 
also invite attempts to renegotiate cleanup agreements, 
thereby hampering enforcement efforts and increasing 
public and private transaction costs. 

• A Less Accountable and Less Transparent Regulatory 
Process. Any regulatory reform bill should bring 
"sunshine" to the regulatory review process. Executive 
Order No. 12866, "Regulatory Planning and Review," 
provides both for centralized Executive branch review 
of proposed regulations and for the disclosure of 
communications concerning pending rulemakings between 
persons outside the Executive branch and centralized 
reviewers. S. 343, however, contains no such sunshine 
provision and could consequently remove accountability 
and transparency from the regulatory process. 

• An Unduly Lengthy congressional Layover. S. 343 
includes a provision for a congressional layover of 60 
days that goes beyond the provisions of S. 219, which 
provided for a 45-day layover. S. 219 passed the 
Senate by a vote of 100-0, with Administration support. 

• Unrealistic, Unmanageable Studies. S. 343 would 
require a comprehensive study of and report on all 
risks to health, safety, and the environment addressed 
by all federal agencies. It would also require the 
President to produce annually a highly detailed 
estimate of and report on the costs, benefits, and 
effects of virtually all existing regulatory programs. 
Such studies would not only be unmanageable to conduct 
and costly to produce, but would require scientific and 
economic analytical techniques that go beyond the state 
of the art. 

• Unnecessarily Hindered Enforcement of Regulations and 
Out of Court Settlements. S. 343 could create 
disincentives for regulated entities to bring 
potentially conflicting regulations to the appropriate 
agencies' attention. It could also make it 
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unnecessarily difficult for agencies to settle 
litigation out of court. 

4 

• Significant Changes in Substantive Law Without Proper 
Consideration. S. 343 goes beyond attempting to reform 
the regulatory process by making changes in sUbstantive 
law -- altering, for example, the Delaney Clause and 
the Community Right-to-Know Act. Whether such changes 
are appropriate should be decided only after full 
hearings in the committees of jurisdiction and full 
debate on the merits. 

The Administration is as concerned with the cumulative 
effect of S. 343 as with its particular features. The 
Administration remains committed, however, to improving the 
regulatory process, both administratively and through 
legislation. 

* * * 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

ADMINISTRATOR 
OFFICE OF 

INFORMATION AND 
REGULATORY AFFAIRS JUN 23 1995 

The Honorable Robert Dole 
Majority Leader 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Leader: 

We wish to provide the Administration's views on the June 
21st discussion draft of S. 343, the "Comprehensive Regulatory 
Reform Act of 1995." The Administration is committed to seeing 
enacted into law a regulatory reform bill that will help produce 
more sensible regulations when they are needed. We recognize 
that improvements have been made to the draft bill since it was 
reported by the Judiciary Committee. Nonetheless, we continue to 
have serious concerns with S. 343, and I would recommend that the 
President veto it if it were presented to him in its current 
form. Some of our more important concerns include: 

• Threshold. Because cost-benefit and risk analyses can 
be costly and time-consuming, the Administration 
believes that $100 million is the appropriate 
threshold. S. 343, however, has as its threshold $50 
million -- a requirement that would cause agencies to 
use their resources unproductively and that therefore 
cannot itself withstand cost-benefit scrutiny. 

• Risk Assessment/Peer Review. The Administration has 
concerns about the extent to which S. 343's risk 
assessment and peer review provisions are overly broad 
in scope and attempt to micromanage the process of 
assessing risks. 

• Supermandate. We believe that Section 624, "Decisional 
Criteria," could be construed both to constitute a 
supermandate that would override existing sta~utory 
requirements indiscriminately and to require agencies 
to make unsound regulatory decisions. 

• JUdicial Review. We believe that the bill could invite 
substantial amounts of litigation that would neither 
improve the agency decisiorimaking process nor lead to 
the production of more sensible regulations. 

• Petition/Lookback Process. We remain concerned that 
these provisions could provide an opportunity for 
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special interests to tie up an agency in additional 
paperwork and drain valuable resources in the process. 
We are also concerned that they contain an arbitrary 
deadline as a trigger for sunsetting regulations. 

• Effective Date. S. 343 contains provisions that 
provide little, if any, time for transition. The 
Administration is concerned that an immediate effective 
date could result in unnecessary and time-consuming 
disruption of the rulemaking process, requiring 
regulations that have already been through notice and 
comment and subject to Executive Order No. 12866 review 
to begin the process allover again because of an 
unknowing failure to follow a particular procedure in 
the bill. 

• Environmental Cleanups. The Administration is 
concerned that Section 628 of the bill could halt in 
their tracks hazardous waste cleanups now underway and 
postpone for substantial periods of time those about to 
begin. 

• Regulatory Flexibilitv. S. 343 as originally 
introduced contained provisions for judicial review of 
Regulatory Flexibility Act certifications that the 
Administration could support. The provisions of the 
June 21st draft, however, do not include the 
appropriate safeguards. These provisions could 
consequently generate substantial amounts of hew and 
unproductive litigation. 

This list of concerns is not exhaustive, and our evaluation 
of regulatory reform legislation will depend as much on its 
cumulative effect as on its individual features. We remain 
committed to working with the Congress in order to produce a 
regulatory reform bill that the President can sign. We remain 
opposed, however, to any regulatory reform legislation that will 
impair rather than improve the regulatory process and, 
specifically, to any bill that would generate additional costs, 
additional paperwork, additional litigation, and additional delay 
instead of producing common sense, cost-effective regulations 
that will continue to protect our health, our safety, and our 
environment. 

Sincerely, 

~~ 
Adminlstrator 

An Identical Letter Has Been Sent to the Hon. Thomas Daschle 



ASSESSMENT OF S. 343 

July 17, 1995 

Over the last few days, S. 343 has improved in some 
respects: 

• 

• 

• 

Passage of Senator Johnston's amendment revising the 
bill's threshold requirement for the definition of a 
major rule from $50 million to $100 million. This will 
return the threshold to the level used by every 
President since President Ford. (A step backward 
occurred, however, with passage of the Nunn-Coverdell 
amendment, which added to the definition of major rule 
any rule that will have a "significant economic impact 
on a substantial number of small businesses." This 
change will significantly increase the number of major 
rules. ) 

Passage of Senator Johnston's amendment modifying the 
effective date of the bill to cover rules whose notices 
of proposed rulemaking were issued after April 1, 1995. 
(This modification still leaves at risk a significant 
number of rulemakings where a notice of proposed 
rulemaking was issued after April 1, 1995 but which may 
nevertheless have to go back to square one because the 
issuing agency unknowingly failed to follow one of the 
many provisions in S. 343 that alter the rulemaking 
requirements.) 

Passage of the Johnston/Baucus/Lautenberg "superfund" 
amendment deleting Section 628 of the bill which would 
have required that major hazardous waste cleanups, 
including superfund projects, comply with the bill's 
cost-benefit and risk assessment requirements. The 
effect of Section 628 would have been to halt many of 
these critical environmental cleanup projects in the 
their tracks and to substantially delay many of those 
about to begin. 

• Passage of the Dole/Levin "supermandate" amendment 
further clarifying that nothing in the bill's 
decisional criteria section (Section 624) "shall be 
construed to override any statutory requirement, 
including health, safety, and environmental 
requirements." (Some still question the sufficiency of 
the Dole/Levin language.) 

• Passage of Senator Glenn's "sunshine" amendment which 
will help to ensure public accountability in the 
regulatory process by mandating that OMB and agencies 

• 



establish procedures to provide the public with access 
to information concerning regulatory review actions. 

• Passage oOf Senator Feingold's amendment permitting 
agencies to exclude from the peer review process any 
expert who "has a potential financial interest in the 
outcome" of the review. 

Despite these improvements, there continue to be several 
areas of significant concern: 

• Unsound Regulatory Decisions -- "Least Cost" vs. "Most 
Cost-Effective". S. 343 would require agencies to 
issue unsound regulations by forcing them to choose the 
least costly regulation available to them, even if 
spending a few more dollars would yield substantially 
greater benefits. 

possible Approaches. The "least cost" alternative 
language in the bill's decisional criteria section 
(Section 624) could be replaced with one of the 
following: 

language identical to that used in the 
Unfunded Mandates Reform Act of 1995 which 
requires an agency to "select the least 
costly, most cost-effective or least 
burdensome alternative that achieves the 
objectives of the rule"; 

the language currently in the Glenn-Chafee 
substitute which requires that an agency 
explain whether the rule will achieve the 
objectives in a "more cost-effective" manner 
than alternatives; 

the approach proposed by Senator Chafee which 
requires that an agency make a finding that 
"there is no other reasonable alternative 
that provides equal or greater [the same 
level of] benefits at less cost [in a more 
cost effective manner]." 

• Enormous Drain on Agency Resources __ Petitions. 0 

S. 343 contains four provisions (Section 553(1) 
(interpretation of rules), Section 623 (look back), 
Section 628 (old Section 629, alternative method of 
compliance), and Section 634 (major free-standing risk 
assessment» which create numerous, often highly­
convoluted, petition processes that will provide 
special interests with opportunities to tie agencies in 
knots. Further exacerbating the situation, the 
petition provisions do not permit agencies sufficient 



time to conduct the required analyses and prepare the 
proper responses; contain inadequate standards to judge 
the adequacy of petitions; and contain inadequate 
limitations on who may file petitions. 

Possible Approaches. Deletion of the four petition 
provisions would be the most effective means of 
avoiding the potential for enormous waste of "valuable 
agency resources. (The APA already contains a 
provision, Section 553(e), which allows private parties 
to petition agencies for issuance, amendment, or repeal 
of a rule.) Short of this, the four petition 
provisions should be scaled back to: (1) limit the 
number of petitions that can be filed with an agency; 
(2) provide agencies with sufficient time to respond to 
petitions; (3) limit standing to those who are actually 
adversely affected by a rule; and (4) eliminate 
arbitrary sunset provisions which could cause effective 
regulations to terminate without going through the 
notice and comment process. 

• Excessive Litigation. S. 343 contains a number of 
provisions that would vastly increase the opportunities 
for lawsuits challenging various aspects of the 
rulemaking process. Of most concern are the provisions 
in Section 625 and the Regulatory Flexibility section 
which would, contrary to traditional principles of 
administrative law, allow challenges to agency actions 
that are not yet final. Also of significant concern 
are provisions allowing for judicial review of the 
bill's numerous petition processes. All of these 
provisions, taken together, will permit special 
interests to flood the courts with legal challenges to 
proposed and final rules, further burdening our already 
overstretched court system and delaying the 
implementation of countless regulations designed to 
protect the health and safety of our citizens. 

Possible Approaches. The interlocutory review 
provisions contained in Section 625 and the Regulatory 
Flexibility section should be deleted, and the 
provisions permitting judicial review of the various 
petitions should be scaled back along with the entire 
petition process. 

• A Backdoor Regulatory Moratorium -- Effective Date. 
Even with the changes to the effective date provided by 
Senator Johnston's amendment, enactment of S. 343 as 
currently written could have the effect of a regulatory 
moratorium by requiring that regulations proposed after 
April 1, 1995 that have already been through notice and 
comment and cost-benefit analysis begin the process all 
over again because the rulemaking process did not 
comport precisely with the new requirements in the 



bill. This problem will be exacerbated if the final 
version of this legislation requires that it take 
effect immediately upon enactment. 

Possible Approaches. The bill's effective date 
language should be similar to that used in the Unfunded 
Mandates Reform Act: "This Act shall take effect six 
months after the date of enactment and shall'apply only 
to any agency rule for which a general notice of 
proposed rulemaking is published on or after such 
date." 

This assessment is based on action in the Senate at the 
close of business Friday, July 14, 1995. There are a number of 
pending amendments, however, which, if passed, would impose 
unnecessary costs and delays, and encourage excessive litigation, 
all of which the American people are trying to avoid. 
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DRAFT 
ASSESSMENT OF S. 343 AS MODIFIED BY THE 

CHAFEE AMENDMENTS AND THE MODERATE DEMOCRATS' PACKAGE 

July 28, 1995 

In exchange for Chafee's vote for cloture on the Dole/Johnston substitute, Dole, 
Hatch and Roth agreed to a set of amendments proposed by Chafee that would modify the 
Dole bill. While the Chafee amendments improve the bill in several important respects (for 
example, the elimination of interlocutory appeals and deletion of the sunset provision in 
agency look-back), the Administration would continue to have the following concerns with 
the bill as modified by Chafee. 

• Decisional Criteria: The Chafee amendments would strike the "least cost" and 
"significant risk reduction" decisional criteria and substitute language requiring 
that the agency select the reasonable alternative with the "greater net benefits. " 
While better than the "least cost" language, there is a division of opinion as to 
whether the "greater net benefits" language provides a sufficient alternative. 
Some agencies also remain concerned that the Chafee language intended to 
clarify that underlying statutes shall govern when in conflict with the 
requirements of Section 624 does not solve the "supermandate" problem. 

• Judicial Review: While the Chafee amendments solve the interlocutory review 
problem, some agencies remain concerned with Chafee's language addressing 
standard of review. The concern is that the Chafee language (essentially the 
Levin fix) does not adequately protect agencies from challenges asserting that a 
rulemaking is arbitrary or capricious because the agency committed a 
procedural misstep in conducting the cost/benefit analysis or the risk 
assessment set forth in the bill. 

• Petitions: While the Chafee amendments attempt to streamline and consolidate 
the bill's various petition processes (for example, by providing for a single 
consolidated court proceeding to review all petitions with regard to the look­
back schedule issued by an agency), these processes would remain overly 
burdensome. For instance, Chafee's amendments do not address the Section 
629 (alternative means of compliance) or Section 634 (major free-standing risk 
assessment) petitions. And while the Chafee amendments return the Section 
553(1) petition process to existing law, they maintain the 18-month deadline for 
agency response added by the Dole bill. Furthermore, the changes do not 
address the 3-year deadline for responding to Section 623 major rule petitions 
and do not fully ~esolve the problem that special interests may manipulate the 
petition process by filing petitions under both Sections 553(1) and 623. 

• Effective Date: The Chafee amendments contain no effective date fix. The 
Dole bill's effective date provision remains one of the Administration's most 
serious concerns. 

• Risk Assessments: The Chafee amendments contain no fix for remaining 
problems with the bill's risk assessment sections (including making the peer 



review requirements more flexible and less burdensome, eliminating certain 
scientific assumptions that will lead to biased results, limiting the consideration 
of substitute risk, and restricting the agencies subject to the bill's strict risk 
assessment requirements to those that regularly issue rules involving risk). 
These problems continue to be of considerable concern to some agencies. 

• Definition of "Major Rule": The Chafee amendments do not address the 
Nunn-Coverdell Amendment's substantial expansion of the definition of "major 
rule," which will increase the scope and burden of the bill's requirements. 

• Special Interest Provisions: The Chafee amendments contain no fixes for the 
bill's special interest provisions, including TRI and Delaney, both of which 
remain issues of substantial concern to some agencies. 

• Regulatory Flexibility: The Chafee amendments contain no fixes for the reg 
flex problems, other than the elimination of interlocutory appeals and the 
requirement that the bill's new reg flex decisional criterion must be exercised 
consistent with the "greater net benefits" criterion in Section 624 (Chafee does 
not articulate precisely how the two criteria will be made consistent). 
Remaining problems include: mandatory stays, the "substantial evidence" 
standard of review, decisional criteria, and the one-year statute of limitations. 

• APA Changes: The Chafee amendments strike the Dole bill's new "substantial 
support" standard of review and essentially return the Section 553(1) petition 
process to current law. They do not, however, address a number of the bill's 
minor, and somewhat problematic, changes to the APA (Chevron language, 
APA definition of rule (IRS guidance». 

• Sections 7081709: Some agencies, particularly DOJ, remain concerned by the 
Dole bill's treatment of affirmative defenses in Section 708, as well as the 
changes made by the Hutchison Amendment which added back Section 709 
(estoppel/reliance on agency interpretation). These provisions would undercut 
the federal government's ability to enforce health, safety, and environmental 
laws by making it harder to prosecute, and to penalize, businesses who violate 
such laws. 

A broad-based group of Democrats, led by Robb and Conrad, and including Glenn 
and Levin, have drafted an additional package of amendments to the Dole bill, which 
incorporate but go beyond the changes contained in the Chafee amendments. If Dole was to 
accept these changes, in addition to the Chafee amendments, the bill would be substantially 
improved over the version subject to the third cloture vote. Nevertheless, some agencies 
continue to have significant concerns. 

• Decisional Criteria: The Democrats' changes improve the "supermandate" 
language, and improve the "greater net benefits" criterion by narrowing the 
definition of "reasonable alternatives" and by defining "net" to permit 
consideration of nonquantifiable benefits and other qualitative factors. Most 
agencies find the new criteria acceptable (though far from ideal), although a 
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few agencies continue to believe that the new "greater net benefits" language is 
unacceptable, and a few others remain dissatisfied with the Dems' 
"supermandate" language. 

• judicial Review: The standard of review issue (can a decision be remanded 
because of a procedural misstep) remains unaddressed by the Dems' changes. 

• Petitions: The Dems' changes substantially improve many of the problems left 
unaddressed by the Chafee amendments: elimination of the Section 634 
petition process (major free-standing risk assessments); elimination of any 
review priority for major rules placed on an agency's look-back schedule as a 
result of a Section 623 petition; elimination of jud.icial review of the grant or 
denial of Section 623 petitions; and establishing Section 623 as the sole avenue 
for petitions to amend or repeal major rules. It is still unclear how the Dems 
propose to address problems with the Section 629 petitions (alternative means 
of compliance) -- the most likely scenario is a sidebar agreement between 
Bond and Robb to replace the provision with a Sense of the Senate that the 
process will be addressed in separate legislation. While most agencies find the 
altered petition processes acceptable, EPA continues to object to the 18-month 
response deadline in Section 553(1). 

• Effective Date: The Oems' change (exempting NPRMs filed 180 days after 
enactment) significantly improves the bill's effective date. While this fix is 
acceptable, there is some concern about the addition of judicially reviewable 
certifications that NPRMs published before the effective date have complied 
with E.O. 12866. 

• Risk Assessments: Like Chafee, the Dems offer no fix for remaining 
problems with the bill's risk sections (peer review, scientific assumptions, 
substitute risk, and covered agencies). 

• Definition of "Major Rule": The Dems' changes limit the effect of Nunn­
Coverdell to 100 rules per year, government-wide, as identified by OIRA and 
the SBA's Chief Counsel for Advocacy. This is an improvement over current 
Nunn-Coverdell, but the concern remains that, even with this change, the 
provision still substantially increases (doubles) the number of major rules. 

• Special Interest Provisions: The Dems offer no fix (as of yet) for Delaney 
(though Kennedy and Conrad would replace the bill's existing language with a 
Sense of the Senate that the issue should be addressed in separate legislation). 
The Dems do offer a TRI fix, which is intended to codify existing EPA 
practice. These issues remain unresolved and troublesome. 

• Regulatory Flexibility: The Dems' changes significantly improve the reg flex 
problems (mandatory stay, standard of review, decisional criteria, and statute 
of limitations), and are acceptable. 



, . 

• Sections 7081709: The Dems offer no fixes to the problems posed by the bill's 
affirmative defense and estoppel/reliance provisions. 

• Snakes: A few lesser problems remain unaddressed: FEC and FCC 
exemption from the bill; elimination of FERC's exemption; exemption of rules 
authorizing removal of a product from commerce; SIPs; Section 707 (consent 
decrees); statutory deadlines; regulatory accounting; and several minor changes 
to the APA (Chevron language, APA definition of rule (IRS guidance». 



DRAFT 
UPDATED ASSESSMENT: 

FINAL DEMOCRATIC PACKAGE OF MODIFICATIONS 
TO THE DOLE SUBSTITUTE 

August 4, 1995 

The final Democratic package of changes to the Dole substitute remains essentially 
unchanged from the original Democratic package that was the subject of the July 28, 1995 
assessment. The new package is still premised on the assumption that the Dole substitute 
will also be modified per the Chafee amendments. There have been, however, several 
important changes to the original package, most of which improve it, but a few of which are 
troubling. These changes are the focus of this assessment update. Because, on balance, the 
modifications to last week's Dem package are favorable, the overall assessment remains as it 
was in the July 28, 1995 assessment: If Dole was to accept the Dem's changes along with 
the Chafee amendments, the bill would be substantially improved over the version subject to 
the third cloture vote. 

• Decisional Criteria: With regard to decisional criteria, the new Dem package 
improves upon the original Dem package by striking the "preclude" language 
and replacing it with "agency cannot make the finding under subparagraph 
(A)" and by clarifying that "to the extent practicable" applies to both flexible 
"reasonable alternatives" (a) of the type described in Section 622 and (b) 
which minimize economic impact on small entities. With regard to the 
"Construction With Other Laws" section, the bill's "supplement and 
supersede" language is deleted, and the "supermandate" issue is clarified by 
allowing reasonable interpretations by agencies whether the requirements of 
subchapter II are inconsistent with the requirements of their authorizing 
statute. 

• Section 625 Judicial Review: The new Dem package favorably addresses the 
standard of review issue (can a decision be remanded because of a procedural 
misstep) by deleting the "failure to comply" language. 

• Petitions: The new Dem package improves the Dem's original petition 
proposal by striking the "on its face" language, but muddies the Section 623 
judicial review issue by appearing to permit judicial review of the.denial of 
major rule petitions rather than the schedule as a whole. Section 629 petitions 
(alternative means of compliance) are still not addressed explicitly; the word 
continues to be that Bond and Robb have a sidebar agreement to deal with this 
issue in separate legislation. (Note: Section 623 agency look-back has also 
been improved with the addition of language permitting an agency to extend 
the ll-year deadline if it encounters resource problems.) 

• Effective Date: The new Dem package improves the effective date by deleting 
the original proposal's judicially reviewable requirement that agencies certify 
that NPRMs published before the effective date have complied with E.O. 
12866. The new package, however, reduces the effective date from 180 to 90 
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days after enactment. The legislative veto provision will become effective on 
the date of enactment. 

• Risk Assessments: The new Dem package continues to offer no fix for 
remaining risk assessment problems (peer review, scientific assumptions, 
substitute risk, and covered agencies). 

• Definition of "Major Rule": The new Dem package takes a substantial step 
backwards over the original package by raising the Nunn-Coverdell limit from 
100 to 150 rules that significantly affect a substantial number of small entities. 
Thus, the provision could more than double the number of major rules subject 
to the bill's requirements. 

• Special Interest Provisions: The new Dem package substantially improves on 
the original Dem package by deleting the TRI language entirely and by 
offering two Delaney fixes: (1) delete the Delaney language entirely; or (2) 
substitute the Kennedy-Conrad language (Sense of the Senate, suspension of 
Delaney pesticide enforcement, N AS study, fast track Senate action). 

• Regulatory Flexibility: The changes in the new Dem package are essentially 
identical to those in the original Dem package (original Dole language, no 
decisional criteria). 

• Sections 7081709: Like the original Dem package, the new Dem package 
offers no fixes to the problems posed by the bill's affirmative defense and 
estoppel/reliance provisions. 

• Snakes: Like the original Dem package, the new Dem package fails to 
address a few remaining minor problems with the Dole bill: FEC and FCC 
exemption; elimination of FERC's exemption; exemption of rules authorizing 
removal of a product from commerce; SIPs; Section 707 (consent decrees); 
statutory deadlines; regulatory accounting; and several minor changes to the 
APA (Chevron language, APA definition of "rule" (IRS guidance». 

The Agencies: After reviewing the new Dem changes on today's 5:00 p.m. 
conference call, the consensus (if not unanimous) opinion of the agencies was that, while far 
from ideal, the Chafee amendments and the new Dem package represent a substantial move 
in the right direction on the Dole bill, and that if Dole accepted all of these changes, the bill 
would be significantly less onerous than the version subject to the last cloture vote. Some 
agencies continued to express concerns with certain specific provisions (DOJ -- Section 625 
judicial review; EPA/FDA -- Delaney fix #2; USDA -- Nunn-Coverdell 150 limit; several 
agencies -- judicial review of denials of Section 623 petitions). 



ASSESSMENT OF ROBB PACKAGE OF 
MODIFICATIONS TO THE DOLE SUBSTITUTE 

September 26, 1995 

DRAFT 

Senator Robb has approached Senator Dole with a package of changes to the 
Dole/Johnston substitute to be made in exchange for his vote for cloture. The package is a 
modified version of the package presented to Dole on August 4 by a group of Democrats, 
including Robb and Conrad, which Dole summarily rejected. It appears that Robb is acting alone 
in making this offer to Dole, but other rump Democrats are keeping a close eye on how the 
discussions progress (this group no longer includes Conrad, who is still seething over the 
dismissive reception given to the original Dem package in August). It is unclear whether Robb is 
willing to discuss further changes to this package or whether this is a "take it or leave it" offer. 

The new Robb package retains most of the elements in the original Dem package. It 
continues to be premised on the assumption that the Dole bill will be modified per the 
amendments offered by Senator Chafee in exchange for his cloture vote. However, Robb has 
made several modifications to the August 4 package, some of which are troubling. These 
changes are the focus of this assessment. The bottom line remains the same as in the August 4 
assessment: If Dole were to accept all of Robb's changes along with the Chafee amendments, 
the bill would be substantially improved over the version subject to the third cloture vote. 

Provisions Modified by Robb Proposal 

• Decisional Criteria: The Robb offer makes several changes to the decisional 
criteria language in the August 4 package. These changes are likely to be the 
most troublesome to the agencies. On the positive side, Robb has added language 
intended to highlight that the agency has considerable discretion and flexibility 
when deciding what are the "reasonable alternatives" to which the decisional 
criteria will apply. 

On the down side, Robb has removed language from Section 624 (a) and (b) 
which provide agencies an escape hatch to select an alternative that does not . 
satisfy the decisional criteria if such a finding cannot be made because of 
scientific, technical, and economic uncertainties. Instead, Robb has added 
language permitting agencies to consider "uncertainties" when selecting from 
among the reasonable alternatives that which provides the "greatest net benefits." 
In addition, Robb has modified the "supermandate" language, reinserting the 
"supplement not supersede" language and adding "or amend" to "override," while 
at the time deleting a sentence which made clear that the decisional criteria shall 
not apply in situations where they are inconsistent with an agency's other 
statutory requirements, as reasonably interpreted by the agency." The agencies 
consider these two changes (and the decisional criteria section as a whole) to be 
the most troubling. 



• Section 625 Judicial Review: The Robb offer adds back the "failure to comply 
language" some agencies (particularly DOJ) found troubling. A few agencies 
continue to be concerned that a rule can be remanded because of any misstep in 
fulfilling the bill's procedural requirements. Robb attempts to address this 
concern by adding language making clear that the failure to comply with the bill's 
requirements must "materially affect the outcome of the agency's decision." 
Some agencies feel the "materially affect" language will limit procedural review 
only to those missteps so significant as to clearly affect the substantive decision. 

• Petitions: The Robb offer essentially mirrors the treatment of petitions in the 
August 4 package, with the exception of three changes. First, Robb does not 
propose to make Section 623 the sole avenue for petitions to amend or repeal 
major rules. Instead, he proposes to ensure that a private party may not file 
petitions under both Sections 553(1) and 623. Thus, if a petition filed under 
Section 553(1) is granted, it will extinguish any Section 623 petition relating to 
that rule, or remove the rule addressed by the 553(1) petition from the agency's 
review schedule. Second, Robb adds a provision which gives Congress the 
authority to appropriate the funds necessary for an agency to complete review of 
the rules on its schedule in 5 years as opposed to 10. 

• Special Interest Provision: Like the August 4 package, the Robb offer deletes the 
TRI language entirely. The Robb proposal no longer offers the two Delaney fixes 
included in the August 4 package. Instead, it accepts the original Dole language 
on Delaney, although it appears Robb is attempting to work out an agreement 
whereby the Dole language will be dropped and the Republicans will bring it to 
the floor separately shortly after the vote on the bill. Three agencies remained 
very concerned about Delaney. 

Provisions Not Modified by Robb Proposal Which Remain Problematic 

• Risk Assessments: Like the August 4 package, the Robb proposal continues to 
offer no fix for remaining risk assessment problems (peer review, scientific 
assumptions, substitute risk, and covered agencies). The risk section is still much 
improved over the original Dole risk language, and only a few agencies 
(particularly DOL) continue to feel that this is a major problem area. 

• Definition of "Major Rule": The Robb offer does not change the August 4 
package, which raises the Nunn-Coverdell limit to 150 rules that significantly 
affect a substantial number of small businesses. 

• Sections 7081709: Like the August 4 package, the Robb offer provides no fixes to 
the problems posed by the Dole bill's affirmative defense and estoppel/reliance 
provisions. DOJ remains extremely concerned about these provisions. 
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• Snakes: Like the August 4 package, the Robb offer does not address several 
remaining minor problems with the Dole bill: FEC and FCC exemption; 
elimination ofFERC's exemption; exemption ofmles authorizing removal ofa 
product from commerce; SIPs; Section 707 (consent decrees); statutory deadlines; 
regulatory accounting; and several minor changes to the APA (Chevron language, 
APA definition of "mle" (IRS guidance)). 

The Agencjes: As was noted in the August 4 assessment of the original Dem package, the 
agencies were in near unanimous agreement that, while far from ideal, the Chafee amendments 
and the original Dem package represented a significant move in the right direction on the Dole 
bill, making it substantially less onerous than the version subject to the last cloture vote. Most 
agencies continue to agree with this assessment despite the ground lost as a result of Robb's 
modifications. Several agencies, however, continue to express concern over a few of Robb' s 
changes, most significantly the removal of the escape hatch and the backtracking on the 
"supermandate" language, and to a lesser degree, the changes made to the judicial review 
provision. 



October 10, 1995 

PROBLEMS WITH DOLE BILL NOT 
ADDRESSED BY CONRADIROBB PROPOSAL 

DRAFT 

The August 4 package of changes to the Dole bill, offered by Senators Conrad and Robb, 
left untouched the following problematic areas: . 

• Definition of "Major Rule": The August 4 package limits the effect of the 
Nunn-Coverdell Amendment to 150 rules per year, government-wide, as 
identified by OIRA and the SBA' s Chief Counsel for Advocacy. While this 
represents a small improvement over current Nunn-Coverdell, the concern 
remains that the provision, even as modified by the August 4 package, will 
more than double the number of major rules subject to the bill's requirements. 
In addition, there are potential practical problems with implementing this 
provision. 

• Sections 7081709: The August 4 package does not address the problems raised 
by the bill's affirmative defense provision (Section 708) or the changes made by 
the Hutchison Amendment, which added back the provision addressing estoppel 
and reliance on agency interpretations (Section 709). The Administration 
remains concerned that these provisions will undercut the federal government's 
ability to enforce health, safety, and envi:"onmentallaws by making it harder to 
prosecute, and to penalize, businesses who violate such laws. 

• Section 707: This provision is bad policy. It would undo, after the fact, 
consent decrees that agencies have entered in to in order to settle litigation. In 
addition, it will provide a strong disincentive for agencies to enter into future 
consent decrees even if doing so would be in the public interest. 

• Risk AsSessments: Fixes are needed for several remaining problems with the 
bill's risk assessment sections, including: (1) making the peer review 
requirements more flexible and less burdensome; (2) eliminating superlatives 
such as "most," "greatest," and "best" in the data collection section, which will 
lock agencies into a single data point in areas where the most useful information 
might be expressed in the form of a range of probabilities or consequences; (3) 
limiting the consideration of substitute risk to risks that flow directly from the 
implementation of a regulation; and (4) applying the bill's risk assessment 
requirements only to those agencies that regularly issue rules involving risk. 

• Regulatory Accounting: The bill currently requires that each agency, under 
OMB supervision, prepare an accounting statement of the overall costs and 



benefits of its major regulations. This proposal does not pass the cost-benefit 
test itself. First, the requirement could apply to literally hundreds of major 
rules each year -- in its present form, Nunn-Coverdell alone could add up to 
150 major rules per annum. Second, many of these rules will be non­
controversial, making it unnecessary to force an agency to go through the costly 
and time consuming process of preparing a statement. In short, the costs of 
preparing such statements will far exceed the benefits, particularly given the 
absence of sound methodologies for estimating the aggregate costs and benefits 
of regulation. 

• APA Changes: A number of seemingly minor, yet potentially quite 
troublesome, changes to the AP A remain in the bill. If not corrected, these 
problems will make the current informal rulemaking process even more 
cumbersome and litigious. 

-- It appears that the language on page 8, lines 1-10, is intended to 
codify the Chevron decision. If this is so, the language incorrectly states 
Chevron's holding and should be modified to correctly reflect the 
decision's two-pronged test for determining whether to give deference to 
an agency's interpretation of a statute. 

-- There are problems with the bill's definition of a rule under the APA. 
The APA's current exemption of grants and loans from the definition of 
rule is not carried over in this bill. As a result, grants and loans would 
be ~~!bject to the bill's myriad requirements, including risk assessments 
and peer review. (Note: Our most recent version of S. 343 (#783) is 
missing page 2, which contains the definition of a rule. The above 
discussion assumes that page 2 contains no exemption for grants and 
loans.) 

-- On page 7, lines 19-25, the bill requires that each agency's statement 
of basis and purpose shall include a discussion of, and a response to, 
"any significant factual or legal issues presented by the rule, or raised by 
the comments" on the rule. This language should be modified to limit 
the required discussion and response to those legal and factual issues 
raised in the cOmments only. Otherwise, an agency will be'in the 
untenable position of discussing and responding to any conceivable legal 
or factual issue raised by the rule. 

-- If the legislation is going to place an 18 month time limit on agency 
decisions regarding Section 553(1) petitions, and provide for judicial 
review, it must also include either a limit on standing (those "adversely 
affected") or a requirement that petition make a threshold showing to be 
approved. Without such limitations, parties who are not adversely 
affected by a rule, or whose do not have a meritorious claim, will 
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nevertheless be able to tie an agency in knots by flooding it with Section 
553(1) petitions. 

-- The Administration continues to have no idea what the language on 
page 12, lines 6-8 means. The concern is that it could be read to allow 
someone to sue an agency any time a rulemaking file is missing any 
piece, no matter how insignificant. Thus, this provision, like so many 
others in the bill, will provide yet another opportunity for private parties 
to tie-up agencies in court. 

-- As currently drafted, S. 343 does not exempt the FEC from the bill's 
requirements. However, it would be improper for the FEC to be subject 
to White House review and oversight. Similarly, the FCC issues 
regulations regarding political advertising which should not be subject to 
review by the executive branch. It is for this rcason that these are 
independent agencies. 

-- The bill exempts from its requirements any rule or agency action that 
authorizes a product's introduction into commerce, but requires that an 
agency must jump through the bill's many hoops in order to remove a 
product from commerce. This is unfair and bad public policy. 
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There are several problematic provisions in the recent Robb package of changes to 
the Dole bill which would require modification before the Administration could sign-on to 
the legislation, as follows: 

Decisional Criteria/Supermandate. The Administration would not object to judicially 
reviewable decisional criteria with the following changes to the current Robb language: 

• Reinsert the "escape hatch" language from the August 4 ConradIRobb package, 
which would allow agencies to chose a regulatory option that does not meet the 
decisional criteria if substantial economic, technical, or scientific uncertainties 
exist and if they provide a written explanation of their decision. 

• Reinsert the sentence added by Chafee (as drafted by Chafee) which clarifies that 
the bill's decisional criteria will not apply in situations where they are inconsistent 
with an agency's existing statutory requirements. 

• Replace the "greater net benefits" language with the criterion used in the 
Unfunded Mandates Reform Act of 1995, which requires an agency to "select the 
least costly, most cost-effective, or least burdensome alternative that achieves the 
objectives of the rule." 

• Delete the new language requiring an agency to submit to Congress a written 
explanation of why it has promulgated a rule that does not satisfy the decisional 
criteria. The bill already provides Congress with a 45-day review period, thus 
ensuring that Congress will both receive, and have an opportunity to review, an 
agency's written explanation. 

Judicial Review. The Administration would not object to the Robb proposal's current 
formulation of the judicial review language, with one change: 

• The final sentence to Section 625 should be modified to read: "A failure to 
comply with this subchapter or Subchapter III may not serve as a basis for 
invalidating a rule unless such failure did materially affect the outcome of the 
agency's decision." This change would clarify that the burden rests on the party 
challenging the agency action to show that the procedural misstep materially 
affected the outcome, not on the agency to show that it did not. 

PetitionslLook-Back. The Administration would not object to the Section 623 and 
Section 553(1) petition processes set forth in the August 4 package. The Administration cannot 
accept the two changes made to this language in the Robb proposal for the following reasons: 



• As currently drafted, the Robb package eliminates language in the August 4 
package which would have greatly reduced the opportunities to use the various 
potentially duplicative petition processes to overwhelm and tie-up agencies by 
designating Section 623 as the proper, and only, means of petitioning for review 
of major rules and Section 553(1) as the avenue for petitioning for review of non­
major rules. Instead, under the Robb proposal, if a petition filed under Section 
553(1) is granted, it would extinguish any Section 623 review relating to the same 
rule. This would provide a perverse incentive for parties to file petitions for 
review of major rules under Section 553(1) (because of the absence of any 
threshold showing in a Section 553(1) petition and the presence of an 18-month 
deadline for agency action). 

• The new language providing Congress with authority to force an agency to review 
all of the rules on its review schedule in 5 years rather than 10 if Congress 
appropriates extra funds is not sufficient guarantee of funds since agency 
appropriations occur on an annual basis and Congress cannot bind future 
Congresses to continue the extra [appropriations]. In any event, the bill already 
provides Congress with authority to amend an agency's review deadlines with 
respect to individual rules through the annual appropriations bills. 

Delaney Clause. S. 343 is a procedural bill and it is inappropriate to resolve significant 
substantive issues in such a bill. Accordingly, the Administration has objected to inclusion of 
the provision addressing TRI, which is deleted in both the August 4 package and the Robb 
proposal. Similarly, the 1'_dministration objects to the inclusion of any language regarding the 
Delaney Clause. 

Nunn-Coverdell Definition of "Major Rule." The Nunn-Coverdell Amendment 
substantially raises the number of rules that are subject to cost-benefit and risk analyses (it adds 
150 rules that affect small businesses) and is unworkable (how to apportion the aggregate 
number among the agencies and over the year). Suggestions include reducing the number of 
rules to 100 or fewer; explicitly restricting the scope of the amendment to Section 622 (cost­
benefit analysis); and explicitly authorizing OMB to develop implementation. 

The Dole bill contains a number of additional provisions which would have to be 
changed before the Administration could support the legislation. None of these problems is 
addressed in either the August 4 package or the Robb proposal. 

Section 707 -- Consent Decrees. The prohibition against court enforcement of 
settlement agreements that restrict agency discretion would effectively eliminate settlement 
agreements as a method of resolving litigation since no one signs a settlement agreement 
without giving up some amount of discretion. If agencies cannot settle, it means more 
litigation. 
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Section 708 -- Affirmative Defenses. While reasonable reliance on an agency rule or 
directive inconsistent with the rule being enforced could be an affirmative defense against any 
penalty or other sanction sought as punishment for past activities, such reliance should not bar a 
court from ordering prospective compliance with an agency rule or directive. 

Section 709 -- Reliance on Agency Interpretation. While reasonable reliance on a 
good faith interpretation of a regulation should be credited, it is important that there be sufficient 
safeguards that such an interpretation is reasonable and does not simply allow parties carte 
blanche to determine for themselves whether or not they are in compliance with health and safety 
rules. 

Regulatory Accounting. The requirement that each agency prepare annually an 
accounting statement of the actual costs and benefits of all of its major regulations over the 
following 5 years would not pass a cost-benefit test for two reasons. First, there are a number 
of major regulations that are neither controversial nor contentious and engaging in such 
analysis would be "make work" for agencies already strapped for resources. Second, the 
bill's current definition of "major rule" is overly expansive -- see e.g., the discussion of 
Nunn-Coverdell above. Some significant narrowing of the universe is required -- either by the 
leadership of the Congress, OMB, etc. 

Risk Assessments. The risk assessment and peer review language still needs to be 
scrubbed to eliminate several remaining problems, including: (1) ensuring that the bill',s risk 
assessment requirements apply only to those agencies that regularly issue rules involving risk; 
(2) limiting the consideration of substitute risk to risks that flow directly from the 
implementation of a regulation; (3) making the peer review requirements more flexible and 
less burdensome; and (4) eliminating superlatives such as' "most," "greatest," and "best" in 
the data collection section, which will lock agencies into a single data point in areas where the 
most useful information might be expressed in the form of a range of probabilities or 
consequences. 

APA Changes. A number of seemingly minor, yet potentially quite troublesome, 
changes to the AP A remain in the bill. 

• It appears that the language on page 8, lines 1-10, is intended to codify the 
Chevron decision. If this is so, the language incorrectly states Chevron's first 
prong of its test for determining whether to give deference to an agency's 
interpretation of a statute. 

• The APA currently exempts grants and loans from the definition of a rule. It 
appears that such action would no longer be exempt and thus would be subject 
to the bill's many requirements, including risk assessments and peer review. 
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• On page 7, lines 19-25, the bill requires that each agency's statement of basis 
and purpose shall include a discussion of, and a response to, "any significant 
factual or legal issues presented by the rule, or raised by the comments" on the 
rule. This language should be modified to limit the required discussion and 
response to those legal and factual issues raised in the comments; otherwise, an 
agency will be in the untenable position of discussing, and responding to, any 
conceivable legal or factual issue raised by the rule. 

• If the legislation is going to place an IS-month time limit on agency grants or 
denials of Section 553(1) petitions, with judicial review, it must be limited in 
terms of who can file such petitions (those "adversely affected") and what 
threshold showing they should make ("substantial likelihood"). 

• The language on page 12, lines 6-S could be read to allow someone to sue an 
agency any time a rulemaking file is missing any listed document, no matter 
how insignificant. 

• The bill exempts from its requirements any rule or agency action that authorizes 
a product's introduction into commerce, but requires that an agency must jump 
through the bill's many hoops in order to remove a product from commerce. 

4 



We assume the Dole bill as amended during the floor debate (e.g., $100 million rather than 
$50 million threshold), and adoption of the Chafee amendments (e.g., no interlocutory appeals, no 
sunset of existing rules pending review, and no conflict with agencies' underlying statutes) PLUS 
the Democratic Senators' August 4 offer (as modified by Robb) which eliminated many of the 
problems we had earlier identified. 

I. Remaining issues that are troublesome on their own and which. ifnot fixed. would 
provide grounds to veto the bill. 

• Decisional CriteriaiSupermandate -- ensure no supermandate and sufficient flexibility 
where scientific or other uncertainties exist. 

• PetitionslLook-Back Review -- burdensome and overlapping processes would tie 
agencies in knots and waste increasingly scarce resources. 

• Repeal of the Delaney Clause -- the Administration has objected to inclusion of this 
provision, like the TRl provision, on the ground that significant substantive issues should 
not be resolved in what is a "process" bill; at the same time, however, the'Administration 
has acknowledged that the Delaney Clause needs to be fixed. 

• Effective Date -- backdoor regulatory moratorium if applicable retroactively. 

II. Issues that are troublesome but which. individually. would not support a veto message. 

• Nunn-Coverdell Amendment's Definition of "Major Rule" -- expands rules subject to the 
bill's requirements to include up to 150 rule~ that affect small businesses. 

• Risk Assessments -- applies to all agencies rather than just those that routinely regulate 
risk; micromanages peer review; requires extensive consideration of substitute risk; and 
pushes agencies toward single-point estimates rather than ranges. 

• Judicial Review -- possibility that minor procedural misstep with cost or risk analysis 
could be ground for remand. 

• Consent Decrees -- prohibits court enforcement of settlement agreements that restrict 
. agency discretion; but any settlement agreement restricts the signers' discretion. 

• Affirmative Defenses -- bars penalties where a party "reasonably" relies on rule 
inconsistent with rule being enforced or party's "good faith" interpretation of rule. .' 

• Changes to APA -- changes 50-year old law in lots of minor ways that will engender ..J 

much uncertainty and/or litigation. \ 

• Regulatory Accounting -- burdensome and costly "make-work" requirement to calculate 
annually the costs and benefits of all major rules for 5-year period. 
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Message to be delivered: The President is a strong supporter of health, safety, and the environment. He also favors sensible regulations and recognizes the nee4 f~r 
responsible regulatory reform. (The press this summer was very favorable on the former point; the latter was less clear and resulted almost entirely from REGO II.) 

There are, at this point, three basic strategies to advance this message: 

1. Unequivocally pursue a veto strategy on the grounds that the Republicans are extreme and are doing reg reform the "wrong" way. 
Pros 
• Sends a clear and unambiguous message on health, safety, and the environment. 
• Gives reassurance to skeptics-on the left, who we may disappoint on specific matters, that we are with them on this overarching issue. 
• Gives wavering Democrats clear signal to be firm against Dole bill, even with variations. 
Cons 
• Having stated we support responsible regulatory reform, this strategy risks (i) losing credibility that we do support reform and (ii) angering the business 

community, including small business. 
• Risks pushing critical 2 or 3 Democrats, who want to vote for something, into Dole's arms, thereby losing opportunity to improve bill. 
• Increases likelihood that, once the bill has a majority, many more Democrats will vote for it, thereby (i) risking veto-proofing the bill and (ii) making a veto anti­

Democrat as well as anti-Republican. 

2. Set a high bar for improvements to the Senate bill and hold to it firmly, promising a veto on anything not meeting this standard. 
~ 
• Continues our support for responsible regulatory reform within parameters most Democrats can accept. 
• Gives wavering Democrats something to be in favor of, helping them with reelection, and inoculating ourselves from charges of being against reform if the 

President must veto a bad bill. 
• We can claim victory if Dole moves to the left, but hold out a veto threat ifthe House pulls the bill to the right in conference. 
Cons 
• May anger many on the left, who feel they have gone far enough or who want no bill at all. 
• If a bill passes the Senate that meets the high bar, Dole may claim a victory even if the ultimate conference bill is vetoed. 
• If wavering Democrats reject our last best offer, we may look ineffective, even within our own party. 

3. Set a high bar, but one we're willing to negotiate from, both in the Senate and in conference. 
~ 
• Continues our support for responsible regulatory reform and allows us to stay at the table as long as we want to. 
• Recognizes that wavering Democrats may well move toward Dole prior to the 1996 election no matter what we do, and enables us to work with them. 
• Maximizes chances of Senate -- and perhaps Congress -- passing a bill we can support and inoculates us ifthe President ultimately must veto. 
Cons 
• Many vocal supporters on the left would assert that the Administration is not only against health, safety, and the environment, but also unprincipled. 
• Members may think any movement to negotiate means the Administration will sign any bill, reducing our ability to negotiate effectively. 
• Makes it very difficult to have a clear message. 
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TIle Honorable Charles S. Robb 
United States Senate 
Washington, D.C. 2U51O 

DeM Chuc;k: 

AUSUl:! 5. 1005 

The Honorable Kent Conrad 
United States Senate 
Washington, D.C. 20510 

Dear Kent 

We would like to thank you and YOllr collel\!'tlles for your proposed package of 
changes to the Dole-Johnston substitute to S.343. the Comprehensive Regulatory 
Reform Act of 1995. We believe tha.t obtaining a strong. regulatory reform bill is ~ 
common objective of you~ and the proponents of S.343. Some aspects of your 
paCkage are very stralghtforward and could be accepted without difficulty. Other 
parts of me proposal are ambiguous, at best. and appear to weaken the chances for 
getting a strong regulatory refonn bill. Others arc simply unacceptable. We arc 
res:poruiins !Q you on an expeditod bneis bee;Ause we beliove thAI it i3 eS3cnlial to 

reach closure now. 

The following are our comments on each of your proposals. 

I. Proposals on increasing emphasis 00 performance-based standards. The~e Hrc 
acceptable. We believe that they strengthen the bill's existing corrunitlncnt to 
perfonnancc-based staudan.ls. 

2. Pro!lo.~lll to limit regulatory flexibility coverage. This proposal builds On ~nd 

clarifies an amendment that has been filed by Senator Nunn. We eccept your 
plOvision limiting the applit;a1ion of major rule analysis under the Nunn/Coverdcl! 
amendment to 150 rules per year. 

3. Proposal on reasonable alternatives. You propose that the definitioll of 
"reasonable alternatives· include sets of closely related options. While this might be 
A workAble eonccpt in the; c~:mtc"'t of II fl~-whcelin~ iUll1lysis. S.343 also reqUires an 
agency to pick ~ reasonable action, and not a set of closely related, bUI differenl 
actions, when promulgating a final nIle. Your proposed definition would nOI work 
in this latter contelt[. We understand that your concern is that the existing t1efinilion 
in S.343 is susceptible to the interpretation that agencies must analyze a virtually 
infinite number of reasonable altematives. This Wa'i never our intent, and we have 
SO statec1 in informal discussions on numerous occaSior.s. While we do not hel ieve 
tbat COUI ~ wuulu actually construe 5.343 in lhis manner Since similar language in 
other statutes has prese~ted no difficulty, we would be willing to accept statutory 
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language tlial ad~ thls concern, til; well ali lUI iIlCCOlllpanyillX colloquy to the 
effect !hat the number, narure, and range of alternatives analyzed must be reasonable 
and appropriate. Our proposed revision co the defUlition of reasonable altematives 
would draw on language in the Glenn substitute and be as follows: 

"(8) the term 'reasonable alternatives' ~ an appropriate number of 
reasonable regulatory options reflecting the range that the agency has 
authority to consider under the statute granting rulemaking authority, 
including flexible regulatory options of the type described in s~tion 
622(c)(2)(C)(iii). unless precluded by the statute grantinS the rulenlaking 

authority;" 

4. Agency review process. Your proposal presents a number of ambiguities and 
problems. The principal problem is one of process:. This section was: completely 
rewritten once before. in response to strong criticism from the Administration and 
Democratic:: members that it was too cumbersome and unworkable. It is our 
recollection or tbose discussions, including discussions at the Member level 
involving Democratic representatives of your Caucus, that the compromise achieved 
on the major clements of section 623, while not perfcctly satisfactory to either all the 
Democratic Members or all the Republican Membeni, was an acceptable mic!d1e 
ground. nonetheless. To reopen major elements of this section (Le .. the 3-year 
SCheduling of successfUl petitions) for further change from your side is unacceptable. 

In tenns of specifics. we have the following reactions to your proposal: 

a. On page 4, before line U, and on page 6, before line II. you have 
deleted two instances of a virtUally identical subparagraph. providing 
agencies with guidance on how to consider and prioritize rules that might be 
amended. We have no idea why this language would be objectionable now. 
as it was reviewed and edited during the bipartisan discassion on this section. 
and not objected to at that time. 

h. On page 5. lines 1·8, you provide a different mechanism for dealing 
with the problem of agency overload •• allowing the scheduling of the review 
ofru\es beyond the I I-year. time l'rame if the agency "reasonably detennines" 
that the resources would not be available to carry out the task. This 
determination would be subject to judicial review. While we are not 
unsympathetic to the problem of agency overload, we know of no way in 
which any agency can "reasonably delenninc" what its fiscal and personnel 
resources would ~ over a period of II years. Thus. your proposal would put 
lI~ncics in an indefensible position, if they wished to aVlliI therruelves of the 
mechanIsm. we 00 not see Illat as a SOlutIOn [0 agency overtoaO. Your 
proposal also deletes a provision contained on page 30, lines 23-25 of the 
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Dolc:llulUUllJD sub5tllutc [hat allows the United :States CoUrt or Appeals tor 
the D.C. Circuit to extend by 1 ~ the 3-year deadline for review of a rule 
that was the subject of a successful petition. [{ agency overload is of 
continuing concern, we would be willing to consider a 2-year good-cause 
extension to the 3-year deadline. We see L;.is as It more realistic remedy than 
a judicially reviewable agency determination about resources that are likely 
to exist two Presidential tenus, and six Congresses.:n the future. 

c. On page 5,lines 13.15, you provide a different relationship between 
the petition pt~S in scc:tion 623 and the petition "i&ht under sectioll 553. 
U:tder current law, any interested person has the right to petition foJ' the 
issuance, amendment, or repeal of a rule and is entitled to a written response 
within a reasonable time, Such response, under current law, is subject to 
j'-ldicial review, albeit under a lenient standard. Under ClllTent law, the 
definition of "rule" for the purposes of this right incbdes interprellltive rules, 
genenl statements of policy, and guidance. This existing right (Q pelirien to 
amend or repeal a rule can be exercised on many gro:lnds··for example. 
because a rule is unconstitutional or because the rule exceeds the bounds of 
th.e underlying statute. 

S.343 does not seek to change righu that citizens enjoy unc!er current law. 
However, bccau.~ S.~43 doe.~ creare new criteria lhl'l! 8t.1vp.m Ihe issnnnf:p. nf 

major rules, and because there is widespread bipartisan consensus that these 
same criteria should be used to look at existing rules, the Dole/Johnston 
substitute seeks to create a rational process for the exercise of the existing 
right to petition, wh.ere the petition involves a major rule and the issue iN 
relaled [0 the new decisional criteria provided in the bilL We did t!lis to 
clarify the special procedures that apply in the case of major rules, not to 
undo the rights that citizens currently enjoy under section 553. 

We also believe that it would be inappropria1e. to shoehorn every issue 
that a citi%en might want to petition an agency about with respect to a major 
rule into the process defined in section 623. For example, a petition on the 
constitutionality of a rule would not be rationally reviewed by the standards 
provided on page 28, lines 19-23, while a petition that challenged a cost­
benefit analysi~ or a risk assessment underlying a rule would. Section 623(c) 
would probably be unacceptably complex if we tried to anticipate, and 
provide standards for agency action on, every possible reac;on for filing a 
petition to amend or repeal a rule. 

d. On page 6, before line 15. you apparently would repeal Amendment 
No. 1490. offered by Mr. Abraham, that was adopted on R 96-0 rocordcrl \/oto. 
Ii this is your intent, such a proposal would not be ac:ccptable. 
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!;. On pa!!; 6, lill~s 1S-30, you prv"ido some rowritten language on 
judicial review that permits the consolida.tion of ali judici3l ehallen8c.~ to II 

review schedule into a single proceeding. With the additio:"l of the following 
language from page 30. lines 23-25 of the Dole-Johnston substitute (as 
discussed above), your proposed language would be acceptable: 

'The coun upon review, for good cause shown. may extend the 3-ycar 
deadline under subsection (c)(2) for a periOd not to exeeed 2 
additional years." 

f. You do not provide suggestions for any other ehange& to !:cetion 623 
than the ones discusS('.d lIoove. but we would like to n:iternte our commitment 
to accept Amendment No. 1864, proposed by WJ. Chafee, replacing the 
sunset of a rule with a rule making to repeal the!! rule. This language is 
identical to the language proposed for this subsection in Amendment No. 
1647, proposed by Mr. Levin. 

g. You propose to delete section 634, providing a petition for agency 
revicw of Ii. major free-stnnding risk assessment. Dis would leave no avenue 
for independent technical critique of risk assessments that drive. through non­
regulatory means, agency actions with substantial impacts (more than $100 
million per year) on t.'c U.S. economy. This is unaccc:ptable. 

5. Decisional criteria The biggest issue in this section is your proposed formulation 
of the "Construction with other laws." This formulaton cannot be accepted by ollr 
side. 

a. Erst, your proposed language would repeal Amendment No. 1496, a 
Dole-Levin-Hatch-Roth·Johnston amendment "to c:arify that the bill docs not 
contain Ii. supennandatc." At the time of its· adopton. the Democratic floor 
manager stated that he had "checked or. our side of the aisle. We would ~ 
glad to accept this amendment." We do not believe it is acceptable to dror 
language in the bill that is clear and concise and that was formally declared 
"acceptable" by all sides at the time of its adoption. 

b. Second. your new language in this subsection states that the enti.'e 
section related to decisional ~riteria shall not apply if the requirements are 
"inconsistent with the relevant provisions of the statute, as reasonahly 
interpreted by the agency, that authorize the promulgation of a rule .... " This 
would appear to be the same e)tclusion as the one i!l the Glenn bill (S.: 00 I ). 
governing detemtinations of whether benefits justify costs (page 11. linl'_~ 14-
24). 5.1001 excludes the use of eost-benefit analysis in decision roiling if 

"explicitly or impliCitly inconsistent with the sta!ute under which the "sency 
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is actin&." If agencies arc to be given broad discretion to I nterpret whether 
cost-benefit analysis is "consistent" with the statute under which they arc 
promulgating a rule, and If they may void the decisional criteria or the S.343 

on u'le basis of that determination, then those agencies that are most in need 
of the discipline of cost-bellefit analYSis in making decisions wi:! likely be the 
agencies that are least affected by this bill. 

c. We would like to reiterate our commitment to change the test within 
the decisional criteria section from a "least cost alternative" test with broad 
exemptions to a more streamlined "greater /lct ~ncfit!i" lest. We believe thaI 
this improved fannulation. propoted by Mr. Roth after extensive discuGsion 
with Senatnrs Glenn lind Levin, and accepted by Mr. Chaf~c: in his 
Amendment No. 1865, is consistent witll sound economics and pUbliC policy. 
Further changes to this fonnulation that place unbridled discretion in the 
hands of agencies to avoid decisional criteria. or that confuse the different 
tests provided by cost-benefit analyses and those analyses required by the 
Regulatory F1exibility Act, would be unacceptable. . 

6. Judicial revie ...... Your language for "Standards for Review" is cOllfu~ill!l amI 
therefore unacceptable. This section in the bill begins by stating that "Compliance 
or noncompliance by an agency with In" rrnvision~ of thi, Eubchapt~r and ,uhc:m.pter 
ill shall be subject ~o judicial review only in accordance with thi, subsection." Yet 
your proposed standard for review does not relate to what is being reviewed. 
Because your language is ambiguous, it could be const~cd to prohibit not only 
procedural review, but also substantive review of a rule for which the cost·benefit 
m1l:1lysis or the risk assessment was fatally flaWed. None of u!: want a nit-picking 
procedural review of the requirements of subchapters D and I!I of the Dolc-!ohn~t(ln 
substitum. We believe that the existing langunge of the substitute makes thi.~ clear. 
but would be willing to consider additional steps (c.g .. a coiJoquy) to make our 
common intention even more explicit. 

7. Regulatory flexibility. Your proposal, unfonunlltely, cannot be ac;ceptcd. Among 
its problems is tbe apparent lack of any enforceable duty on an agency, once it has 
conducted a regulatory flexibility analysis for a non-major rulc. to do anything to 
minimize bwdens to small business. and no prospect of judicial revlcw it the asel1l'Y 
wholly ignores the requirement to either carry out a regulAtory flexibility analy~is • 'I 
rnw a oertifieauon that it is rtot ~qui.red. The CUrn::nt 1=5u<1ge in the DolclJuhn:;!'''l 

substitute has these essential features, as well a~ Others. 

8. Delaney Clause. We believe that a common negligible risk standard for ail 
potentially cancer-causing ~ub~tances in the food tupply j~ sensiblto :mri I" 

overwhelmingly supported by tile sCJentltic community. ' 
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The 1987 report of the Naliollal A<iUmY of Sciences (Regula ring Peslle/drs 
in Food: ~ Delaney Parado~) lays out a very detailed case for the standard 
in the bill with ~espeet to pesticides in processed food. It shows thot II 

consistent negligible risk standard for pesticides would actually improve the 
safety of the food supply and lead to lower overall risk of cancer from 
pesticides and pesticide residues in our diet. According to a letter dated 
August 2, 1995 from the President of the Institute of Medicine ot the National 
ACac3emy of Sciences. Ule rIDdings of [hiS report are still relevant today. 

The 1979 report of the National Acadcmy of Sciences (F""d $u/ely Policy) 
examined the broader iSsue of safety of other food additives, food colorings, 
and animal drugx, in addition to pesticides. It is a tar-ranging report or about 
500 pages. with several hundred SCientific references and Dotes. According 
to the August 2 letter from the National Academy of Sciences, its findin2s 
and recommendations are also still relevant today. The report's principal 
statutory recommendation is that "The Congtllss shOUld revise t.ie food safety 
provisions of the Pcderal Food, Drug and Cosmetic Act to abolish differences 
in the statutory standards among categories of substances, and create a single 
standard for food safecy regulation applicable to all food substances." (page 
9·]1) In addition 10 considering risk. the report advocates consideration of 
whether risks a.'ld benefits apply differentially to !I~ific emllp~--sllch liS the 
young or aged, and pregnant women. (page 9-12) The report endorses 
different treatment of substances in food based on whether they pose "high," 
"medium," or "low" risk. (pages 9·16 [09-18) "Low risk foods should be 
exempt from special regulatory control. but not necessarily from educational 
efforll; tu nduce the risk still fu:'ther by acquainting tbe public with tbe risks 
they may pose, particularly in combination with other substances." (page 9· 
18) "When benefits can be estimated or objectively assessed so tIS to assbt 
the judgment of the consumer or of the agency, FDA should be responsible 
for obtaining such assessment. However, it should continue primarily to M 
risk that triggers govemment intervention in the food supply, and the 
govemment must ~main cognizant of the centrality of risks in food safely 
regulation." (page 9-19) 

While the provision or the Dole/Johnston substitute does not implement every 
recommendation made in the Food S(ljlJry Policy report, and while a technical cha:lgc 
is required in the seetion rd'c-.rc:nccs aithe substitute, our language is consistent w!th 
the Academy's direct rcconunendation to move to a more consistent safety basis for 
food additives, based on risk. Removing the bar on the introduction of food additives 
that pose a neiligibie fisk is consistent with the Academy's position that low-ril.k 
substances do not require special regulatory attention and that risk it.~lf should be the 
central consideration for action by the agency. 



'_'--' __ ~ •• , _ N ..... ' ___ ·_..·_·, .... •• _____ --. ___ .,""-,,_" _____ ,'--......... _ •• ________ ~ •• ________________ .~_ 

08-07-95 10: 55}~'d FROM GAC COM SD-340 TO 93953047 P008/0;} 

7 

The Food Su/ery "oliey rc:poll ahu ilJus~la!e~ the pitfall5 of the proposal thilt YOLI 
have made. Congress asked tor this broad study in November 1977 in P,L. 95·203, 
the Sacx:harin Study and Labeling Act" The report was transmitted 14 months later. 
To suppose that the Academy carryoU! a new. independent study of food safety and 
report on "appropriate health based safety standards for pesticide residces. food 
additives, and animal drugs. in both raw and pro;;esscd food" within 7 month~ is not 
practical, unless the Academy were to Simply review its existing repons, The report 
also illustrates the difference between asking the Academy to do a report and acting 
on its recommendations. Beginning in 1977. the National Academy a .. scmbled a 
stellar committco that mado a number of far-roaching recommendations (or fnn<l 
:safcty rcfonn. Those rC(:onuncndations app3lcntly havc gathcred dust for 16 years. 
TndCl".iI, on the specifiC topic of Delaney reform. CongrE'SS hllS conducre.ti nllmernw; 
hearings over the years, and the scientific obsolescence of the Oclaney Clause has 
been identified again and again. 

We do not believe that our rcconunendation for comprehensive reform of the 
Delaney Clause is contrary to the mainstream recorrunendations of the U.S, scierltlfiC 
cornmul"ity. We see ~o compelling need to ask the Academy to repeat a report that 
the President of the Academy's Institute of Medicinc (which would carry out any new 
study requested by Congress) slates is still relevant. Your provision would have lh~ 
cffC(:t of keeping old cancer-causing pesticides. grandfathered at the time of 
enactment of Delaney, on the market and in the food supply for another year. Our 
provision would allow the introduction of safer pesticides to displace them. We 
believe that there is compelling case for the basic thrust of our provision, After m 
many failed attempts to produce legislation to reform the Delaney Clau!<e over the 
last few Congresses, we believe thal Senators deserve the:: chance to vote all a 
proposal that is in the mainstream of the best scientific recommendations on Ih(~ 

safety of the food supply. 

9. Toxics Release Inventory. Your conceptual paper that you presented ¢arlicr in 
the week mentioned that you would propose specific; languagc on this topic, In staff 
discussions when the bill was still being actively considered, considerable progress 
was being made on this topic. Given this backgrour.d and the fact that the Senate hm, 
already voted against an amendment to strike this subsection altogether. we an~ 
disappointed not to see a proposal that would move in the direction of closure. 

10. Finding on Congressional Review. Your language would be acceptable. if YOIl 

are willing to change "on legislative intent" to 'in legislative language", 

11. Effectivo Date. Your proposal is unclear as to whether "such date" refers 10 the 
date of cnactment or to the datc that i5 90 elllY5 llltcr, Wltilc wc undc:~~!und the 
concern mar IS leaomg you to propose an aOJuSlmem to me way in wnlclllne /\u 
takes effect. we Cal1!1ot accept ~y proposal that creates incentives for ngr.nr i~s II I 
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"game" the pil3sage ot 3.343 by lusll1ng OUL lIotices or plQPOsed 1\J)cmakillg bcfeJIt: 
some future date and thereby bypassing the provisions of the Act. 

In sununary, while we cannot agree to a number of your proposal~ in their present 
fonn, we welcome and respect your gOod-faith attempt to address the issues in the 
deoate over S.343 and :0 attempt to bridge me gaps between proponents of the bill 
and some of those who have not supported the bill, to date. We have identified lhose 
provisions that we are willing to incorporate into the bill. With respect to those 
proposals with ",,:ueh we cannot agree, we would propose a time agreement so that 
thoy Odn bo debated and l'Osolvcd On the Scr.oto floor. In that I'CblU'd we would hi; 

happy to have a separate vote on each proposal that we cannOI accept followed by a 
vote on final passage. . 

Sincerely, 

en: :s: -Bob Dole 

~&:L'iil 
William V. Roth, Jr. 
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I.lUANCE FOA llASONAaLi 1I0Ul,ATION 

9:5-ARR-}:; CONTACTS: 
JOE DAVIS 202-637-3094 

FOR IMMEDIATE RELEASE JERRY JASINOWSKI 202-637-3106 

DEMOCRATIC REGULATORY REFORM PROPOSAL UNACCEPI'ABLE 

WASHINGTON, D.C., August S, 1995 - "This la~est Democratic regulatory reforlll 
proposal is unacceptable beCause it would preclude the application of sound science and 
common sense cost considerations to major regulatory decisions, P said Jerry Jasi1'l0wski, 
chairman of the AIUatlce for lteD.Sono.ble Reg'.lla.tion (AU) IUld president of tho Nl1tiol'll1l 
Association of Manufacturers. 

"There are significant constructive suggestions in this package and we appreciate the 
efforts of Senators R6bb and other moderate Democrats who want reasonable regulatory 
reform. 

"But what is amazing about this proposal is that it would be weaker than even 
President Clinton's Executive Ordcr addressing regulatory reform, lind would turn back the 
clock on the regulatory progress of recent years. 

"The outrageous 'construction with other laws' language would completely negate thl' 
awlication of the most important provisions of S. 343. It's a sham 10 say you support 
regulatory reform and then exempt government agencies from taking any actions. • 

In letters to Senator Robb and Conrad, Jasinow$ki said, "For the ARR and others 
who expect that S. 343 will produce smarter, more cost-effective, and productive rules, thb 
change to Section 624 totally emasculates the application of common sense and cost·benefit 
analysi3 to regulations and makes the bill ineffectual, • 

"We would be better off with no bill than adopting this provision that takes the hcan 
out of S. :343 and kills the prospect~ for real rezu\atory reform,· Jasinows~i added. 

"The proposal to delete the Delaney clause reform provision rejects the 
recommendation of the broad scientific community. As former Surgeon Gencral Koop s.."lid: 
'Repeal of the Delaney clause that combines the best of modern science with wise public 
policy, as contained in S, 343, can make the safest food supply ;n the world even better arid 
at less cost to the taxpayer, ... Jasinowski said, 

In the letter, Jasinowski concluded, "In sum, we find the proposed modifications to hI' 
inCClnsistent and confusing. A numbet of the proposals have merit, and we look iOlWard to 
working with you on those. On the other hand, we find proposed modifications to the 
decisional criteria eviscerate the core of the bill and undermine the principal goal of 
achieving greater overall benefits at less cost to the American public.· 

The ARR, a coalition of more than 2,600 groul's, represents the entire busilli:!~s 
community. 

-AlUt-

A copy of the ARR letter follows. 

t3:l1 .INN!liYlV&N,A £VINUI. NW. !liUln l lu,e· N"'.TN 'JOW'D. WAIWUIIIGTI!'N. DC '20004.1700· ('0'21 617 111.1 r&V (,n2! {.l' , , 
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. AlLIANCE FOR IwONAiLE REGUlATION 

The Honorable Charles Robb 
United Stales Senate 
SR-lS4 
Washington, DC 20510 

11le HonoraDle Kent Conrao 
United States Senate 
SH-724 
Washington, DC 20510 

Dear Senators Robb and Conrad: 

August 5, 1995 

On behalf of the Alliance for Reasonable Regulation (ARR) I am writing 10 expn:ss 1111 
views of ARR on the Proposed Modifications to the Dolellohnston Amendment to S.343 (11"10'" 
August 4. 1995). ARR greatly appreciates the time and effort Ihat you have devol<'" I,· 

developing the proposc:d modification~. 

OUf aim for this legislation has always been to preserve the protection for human heallh 
safety, and the environment that we currently enjoy and to do so in a mOre efficient and effcClivI 
manner. We are loolcing for and will accept, legislative language that strikes the optill\ll/l' 
balance between these two goals. Any language however, must meet three essential lC~t:;· (I, 

II must mandate WI, [0 me maxlmum extent possible and pennlnea oy existing law. me (d~oI 
benefit analysis is a major factor in the regulatory decision; (2) il must hold the agcJlI Ii" 

accountable for complying with the requirements of the legislation; and (3) it must prnvitlt' ;." 
adequate means for the affected public to petition agencies to reexamir.e old regulations wh,,'., 
efficiency or effectiveness an: not consistent with the standards set forth in the legislation. 

There are significant elements in the proposal that ARR recognizes hav&! ml~1 il 
However, on the basis of these criteria. we find a number of the proposed modifications til II: 
unworkable and unacceptable. 

In this letter, I want to discuss briefly four elements of the proposal that we: tine! III 11. 
most ObjectIonable -- the proviSions deallng with (1) decisional Criteria. (2) the petition prillI"'.' 
(3) judicial review. and (4) the treattnent of TRl and the Delaney Clause. 

Decisional Criteria 

In our view, the propoKd Chlmse3 to Section 624 would c33entially commit I" ,,,. 

agency's unreviewable discretion the decision of wbether, and how to, apply the new dcdsi, '11 .. 1 
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-. . 
criteria to major rules. Subsection 624(b)(3) would create an enonnous looDhole, allowill l' 
1gencies to dispense with findings relating to a comparison of the net benefits of val'i'\I! 
alternatives. And SUbSCt;liOIl 624{d) wouh.l give a!ll:lIcic:~ cuonnuWi uisl;rc:uulI to UVlli.1 

implementing the :lew de~i~ional criteria completely. Indeed, agenciel would be givc:n c\'r" 
more leeway to decide whet~er to take cost-benefit and related considerations into accounl I h.l" 

they have under President Clintori's Executive Order on Regulatory PlalUling and Review (E I I 

12866). Moreover. agency decisicns to dispense with the decisional criteria of Section 624 I:. 

promulgating a major rule would not even be reponed to Congress, as is required in the curl,'I,; 

vc~ion of 5,343, thereby detracting from the accountability and transparency of the procr~ .. 
rinallY, me proposell Change :0 engran a fragment or 1M Regulatory Flexlblluy requiremt."1II 
into the requirements for flexible standards is very confusing and is likely to undercut the valli 
of both provisioru. 

We fear that the proposed modifications would rurn Section 624 into a sham rcqui rc II II' I " 
and undennine the fundamemal objective of 5.343 -- to establish cost-benefit and rel",,·.j 
decisional criteria that will really make a difference in agency decision-making on major nJ[.·.· 
For ARR and oLllers who expect thaI S.343 will produce smarter, mOre cost-effective. :lIli 

productive rules, this change to Section 624 totally emasculates the application of common .,l·II·. 

and c051-beaefit iiulalysis to cegulations and makes the bill ineffectual. 

Petition Proce$s 

The petition process for reviewing existing major rules and other actions establisllL'cI II 
Section 623 has been seriously weakened. Petitions could no longer be filed at all to n.'Vh·' 

frec-standing risk assessments. In addition, pctitioru to amend or repcal major rules coull! 0,,1 
De fUea witllin a limiteCl u!o-aay pe!loa ana WOUla mereaner be Darrea, even It cased on Iii" 

infonnation or grounds unrelated in those in Section 623. Thus, the petition oppornmill! 
afforded under existing law, (S U.S.C. Section 553(1), would be arbitrarily cunaihl 
Moreover, even where an agency itself has recognized that a petition is meritorious. it 1'I nd I 

delay review of the [Ute for 115 long as eleven years instead of the three years specified in S :\.\ ' 

Indeed, even this eleven year deadline would be unenforceable and could he cx\cfllk i 

indefmitely by the agency while the rule itself remained in effect. The cumulative unpael ,.j 

these changes will be to undermine the incentives for agencies to reexamine rules which hoi, 
II mBjlJf inlpact 011 the economy and contain SCriOU5 !echnical, legal or scientific flaw. It. ... 

n:quirc correction. 

Judicial Review 

The carefully worded judicial review provisions of section 625 have been reworked ... 
a manner that is both confudng and could eliminate agency account1bility for implelllenlilt!' II. 

r~fo~ mAndA~d by the; l~!;illilltion. Dr d~l .. tins tl1'lY .... fcrcn~ to DS .. m:y cc:>mpliancc wid. d. 
new requirements from section 62.5(d), the pIoposed modifications could prevent ~ourt.~ h"l. 
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'. 
overrumini agency rules even where a required cost-beriefit analysis or risk assessment has "I"": 
entirely omitted or the decisional criteria in section 624 hllve been completely ignored, ,\-,. 
result, thcsc requiremenls could bec;;omc cffcc;;livcly unenforceable. 

Delaney Clau~e and TRI 

The proposed modifications would eliminate what we believe is a key provision in S '\·1 " 
reforming the Delaney Clause. There is consensus within the scientific community and II.. 

Congress that the Delaney Clause is outdated and should be replaced with a llcgligibh' 'II 

inslgnlfiCam rIsk standard as contalnea In .5.343, Delettng or deferring tnls esseOlial refllrtll I 

simply not acceptable. 

In addition, deleting the TR1 provision from S.343, making needed c.;h:mges III lit.., 

important program, is a serious mistake. 

As a fmal matter, we are curious about the omission of subsections (e) and (fJ III Iii, 
"New Proposal on Agency Review Process· (page 6 of proposed modifications), 111ere ~I'IH';II' 
10 be missing language -- including the Sen. Abraham amendment (no. 1490) r~latil1g to ';III:.!1 

bUIJinesa. 

In sum, we find the propo~ modifications to he inconsistent and confllsinc. A nUIBb," 
of the proposals have merit, and we look forward to working with you on those. On the IlllH j 

hand, we find the proposed modifications to the decisional criteria eviscerate the core of bill ;Ii" I 
undermine the principal g01l1 of achieving greater overall benefits at less COSI to the Am!!1 j,·.II' 

public. 

Once again, we thank you for your efforts and look forward to working with yOll 

Sincerely. 


