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MEMORANDUM

November 6, 1995
Michael Fitzpatrick

FROM: Kathryn Fulton

Hunter Jones

H.R. 994 -- Summary of SEC Comments

This responds to your request for a summary of SEC staff comments made at

the November 3, 1995 meeting with House Commerce Committee staff.

As Ms. Katzen from the OMB stated in her comments, H.R. 994 wauld
significantly compromisce the independence of independent regulatory agencies.
The bill would vest with the Administrator of the OMB, or any other officer
designated by the President, final discretion to determine whether rules should
be continued, modified, or terminated. Such vesting of authority outside the
SEC is contrary to the independence that has been vital to the SEC’s protection

of securitics investors and to the promotion of fair and efficient markets during
the sixty years of its existence.

The comprehensive review that H.R. 994 would require the SEC to undertakes
would be expensive and inefficient. As reported by the Government Reform
and Oversight Committee, the bill would require agencies to solicit public
comments on eleven sets of criteria and to prepare preliminary and final reports
on the agency's conclusions and recornmmendations. As reported by the
Judiciary Committee, the bill would further require that, if the agency decides
not to terminate the rule, it must submit the rule to the public for further notice
and comment under the Administrative Procedure Act.

The comprehensive review that H.R. 994 would require the SEC to undertake
would supplant the selective, careful review process that the SEC narmally
performs.  As part of the ongoing cvaluation of administrative functions, the
SEC frequently reviews its rules in order to determine whether they should be
terminated or modified.! Often, requests for termination or modification come
from persons who believe they are adversely affected by the rules. This

In addition, putsuant to the Regulatory Flexibility Act, the SEC has reviewed
more than 400 of its rules since 1980.
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respansiveness to the public serves two functions: it allows the SEC 10 govern

more effectively, and it allows the agency to prioritize its regulatory actions in
accordance with the greatest needs for change.

Automatic termination of rules as to which an agency does not complete its
sunset review would be hazardous to the SEC’s regulatory program and to the
financial markets. Because the secunties statutes do not establish all of the
relevant standards needed to govern securitics markcet participaats, the SEC
must carry out much of its regulatory mandate through rules. Securities .
Exchange Act Rule 10b-5, for example, is one of (he major antifraud rules; i
serves as the basis for a large part of the SEC’s enforcement efforts. In
addition, Securities Exchange Act Rule §5c3-1, the net capital rule, is a
complex and important rule designed to protect the liquidity of customer
accounts at brokerage firms. Automatic termination of either of these rules

would significantly undercut the stability of, and public confidence in, U.S.
securities markets.

The SEC is not well positioned to spend its limited resources on the review
functions that H.R. 994 would mandate.” The SEC does not yet have a budget
for the current fiscal year. The Senate funding bill would dacrease the SEC’s
budget by ten percent, whilc the House bill would maintain the SEC’s budget at
the level of fiscal year 1995. Although the SEC hopes to maintain its current
level of funding for the next year, there will probably be no increase — and
there may be a decrease — in the SEC budget. Given the severe limitations on
the resources of the agency, spending the funds in a2 manner that is redundant
and unnecessary would be wasteful for the federal government and its
taxpayers.’ :

The staff has not yet estimated the costs that H.R. 994 would impose on the
SEC, but plans to preparc an estimate soon.

2
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Comments of the Deparunent of Energy on H.R, 994

Background

DOE is a non-traditional regulatory agency that both regulates elememts of the energy
market (¢.g., cnergy efficiency standards) and s regulated by other agencies with respect
to its facilties and operations (¢.g., environmental cleanup).

The Department has approximately 2200 pages of regulations codified in the Code¢ of |
Federal Regulations, and is committed to the elimination or reinvention of 75 percent of jts
existing regulations. Over 500 pages of the CFR were ¢liminated in Fiscal year 1995,

In addition, the Department has traditionally regulated the activities of its contractors,
facilities and operations through DOE orders and directives that arguably fall within the
scope of HR. 994, The Department has reduced the number of DOE orders from a base
of 312 to 156 ducdng Fiscal Year 1995 in accordance with the Secretary of Energy
Performance Agreement with the President. Many of the remaining DOE orders regulate
such important activities as the safe operation of DOE nuclear reactors.

As part of its commitment to streamlining and improving its regulatory program, the
Department of Energy has gonsistently solicited public input. In 1994, following public
notice and a mailing to over 300 intergovernmental customers and stakeholders, the DOE
received 14 public suggestions for eliminating or reinventing its regulations, All of the
suggestions have been considered in the course of its current reinvention efforts.

H.R. 994 Provides No_Additional Value at Substantial C

DOE estimates conservatively that the incremental cost of the petition and lookback
procedures contemplated by H.R. 994 would be $ 6 million and 6 additional staff positions
annually during a period of extreme fiscal constraints. The requirements contemplated for
cost-benefit analysis and risk assessment for any “‘new” regulations, including those
retained following a sunset review, would add significantly higher resource costs.

In some cases, the bill contemplates cost-benefit analyses and risk assessments for
regulations under review that would assume the absence of prior regulation. But 50 years
following the Manhattan Project It would make little sense to measure the cost/benefit or

risk of nuclear safety regulation in a vacuurm, instead of considering the incremental effects
of revised regulations, as DOE currently does.

The bill would be counter-productive, because it would prevent DOE from concentrating
its limited resources on eliminating or improving those rules that are particularly in need of
reform or are outdated. It would require DOE to expend resources on review of other
rules that might be found to be within the bill’s definition of covered rules, but for which
full-scale review and termination would not be appropriate, such as the rules for collecting
from employses for indebtedness to the federal government, or for garnishing employee
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salaries for child support and alimony.

Because the bill would require DOE to devote limited resources, including personnel, to
the review of 30 many existing and new rules, it would lessen the ability of the agency

to fulfiil its existing rulemaking mandates from Congress, as well as other legislative
priorities.

Many of the Department’s Regulations Should Not be Subject to Sunset

The Department has recently concluded an accelerated reduction in the number of its
internal DOE orders, most of which involved issues of environment, safety, health and
nuclear safety of DOE operations done through contractors. With respect to just one
order, on the subject of radicactive waste management, approximately 1,500 comments

were received, addressing 150 mmajor issues. These are not issues that can be addressed
casily within the rimeframes of H.KR. 994.

One of the lessons we leamed in collaboration with an independent regulatory body, the
Defense Nuclear Facilities Safety Board, was the senaitivity of the phrase “sunset review.”
Indeed, at the specific request of the DNFSB, the Department has deleted the automatic

sunset provisions it had proposed for nuclear safety directives. These regulations by their .

very nature should not be allowed to sunset if we are to avoid creating potential risks to
public health and safety. and uncertainty by the regulated community.

. O3
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H.R. 994 -- FDA COMMENTS

Virtually all FDA regqulations/guidance documents' would be
subject to review because they cause a $100 million annual

effect on the economy, are significant, or are petitioned
for review.

The bill requires FDA to undertake a review of regulations

that Congress has mandated (e.g,, pursuant to the Nutrivion
Labeling and Education Act of 1990 and the Mammography
Quality Standards Act).

FDA has estimated that it will cost the agency approximately
$55,000,000 annually to make the required reviews.

HR 994 requires FDA to devote the same effort in reviewing
effactive regulations and problematic regulations. The
staggering workload imposed by the bill will force FDA to
direct valuable and scarce resources into HR 994 reviews.
FDA would have to shift resources from consumer protection

prograns and product review in order to complete the
raviews.

A sample

of vital FDA programs that could be affected
include:

Mammography Quality Standards ~ ensure high quality
mammography (currently the most effective method for
detecting breast cancer). Using the most conservative

estimate, some 200 women's lives would be saved each
year by these regulations.

Performance Stapdards for Radjation Emitting Products -
ensure the safety of TV receivers, microwaves, x-ray
machines, lasers etc,

Blogd Product Standarde ~ protect the blood supply rrom
AIDS, hepatitis, and other infectious diseases.

Human Tisgue Regulations - put a stop to a major public
health threaat by requiring proper donor testing and
screening as well as the recall and destruction of
dangerous and violative human banked tissue.

Vaceineg standarde - ensure the safety and erfectiveness
of the vaccines administered to our children (e.q..

1

guidance, interpretive statements,

releases, or even individual letters potentially subject to
sunset review.

The expansive definition of "rule" makes informal
agency manuals, agency
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poliovirus, measles, mumps, rubella, and smallpox
vaccines).

ddverse Beaction Reporting for Drugs - improves the
i reporting to FDA of serious and life-threatening
reactiona to drugs and biologics.

e - ensure safety and quality of foods,
1 drugs, biologics, and devices.

adi for Drugq Use Rule - allows for swider
use in children of important drugs and requires the
inclusion of information in drug labeling on specific
hazarde associated with the drug's use in children and
any limitatjons on the pediatric indications.

Iron Toxicity Preventjon Rula -~ requires label warning
statements for products that supplement the dietary
intake of iron to alert parents to the seriousness of
accidental ingestion of excessive amounts of iron by
small children and to warn them to keep these
preparations out of reach. The regqulations would also
reguire unit-dose packaging for products that contain
30 mg. or more of iron per doscge unit. Despite child-
resistant packaging, elemental iron used as a dietary

supplement is the leading source of poison-related
deathe in infants and toddlers.

importation of fish and fish products through the use
of industry-chosen, risk-based controls 1ln accordance
with Hazard Analysis Critical Control Point (HACCP)
principles. It is estimated that the final rule, which
is broadly supported by the food industry and
consumers, would prevent an estimated 33,000 illnesses
! each year from improperly processed seafood.

1]

! Seafood Safety Rule - ensures the safe processing and
|

i

!

|

Nutrxrition Labeling and Education Rules - require
: nutrition labels on most food products sold in this
’ country. These regulations have raceived broad public
support for providing a much needed gervice to ordinary
consumers, and are expected to contribute enormocusly to

i healthier diets and lowered incidence of diet-related
{ disease in the coming vears.

Lead in Food Cans Rule - prohibits the use of lead
solder to close the saams of food cans. Even at low
levels, the effects of lead axposure on pregnant women,
| : infants, and children have raised genuine public health
| concerns. This rule removas one final source of lead

’ exposure and levels the playing field for American
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manufacturers all of whom have abandoned the lead
soldering process.

Bottled Water Standardes - ensure that bottled water is
free from pesticides, heavy metals and other
contaminants. These regulations have the strong
support of the bottled water industry.

The bill unfairly exempts all pro-business regulations.

FDA has already taken a number of steps aimed at
streamlining and reducing the burden of its requlations.

A January 1993 exemination of FDA's rulemaking process
rasulted in new procedures for planning and tracking
regulations and the revocation of 100 outstanding
proposed regulations.

In January 1994, pursuant to the President's Executive
Order on regulations review, FDA sought public comment
on its individual program areas to seek public advice
aimed at identifying outdated, burdensome, inefficient,
or otherwise unsuitable or unnecessary regulations.
This resulted in a comprehensive retrospective review
of the agency blood regulations.

In March 1995, the President announced a gseries of
regulatory reforms aimed at reducing the burden from
FDA regulations. Most of these reforms-are being
accomplished through changes to FDA's regulations. One
set of regulations, totaldf!700 pages, will be
eliminated entirely. Those reforms will save the drug
and device industry an estimated $560 million per vear.
Companion reforms for the food and veterinary
industries are being prepared.

Following the President's March 1995 announcement, the
agency conducted an intensive line-by-line reviewv of
agency regulationa. As a result of the review, FDA
recommended deleting or reinventing 81% of its rules
that have a regulatory impact, including deleting
entirely 11% of its rules guiding the marketing and
production of regulated products. In October 1995, FDA
published an NPRM, which proposed to eliminate 141
pages of the CFR.
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ConsuMmer Propuct Sarery ComMMIESION
Washiongton, D.C. 20207

MEMORANDUM

DATE: November 6, 1995
TO + Mike Fitzpatrick
FROM : Erice Rubel, CPSC General Counsel

SUBJECT: Commentg on Hyde Amendment to H.R. 9924

This memorandum is in response to your request for an
aszessment of the impact the Hyde amendment to H.R. 994 would
have on CPSC. Thisg supplements my comments on H.R., 994 to the
Commerce Committee staff, dated October 30, '1995.!

IMPACT OF THE HVRE AMENDMENT

The Hyde Amendment makes several chan"es to H.R. $94. Most
eignificantly, it removes the "avtomatic" termination of rules.
However, this would not alter the result that many (perhaps. mcst)
of CPEC'zs important and successful safety rules could be -
eliminated. With or without the Hyde Amendment, H.R. 9%4-would
waste valuable resources and threaten public heelth and safety.

Section & of the bill, as amended, would still force
agencies to raconsider each rule as if it were being 1ssued for
the first time. ARa we ‘see it, a rule that has been effective
might well ba unable to continue under .these c¢riteria. For
example, to issue a gafety rule under the Consumer Product ;Safety
Act ("CPSA"‘, the Commission must find;among other thlnga, that
the rule is "reasonably neceasary to eliminate or reduce.an
unreasonable risk of injury" associated with a consumer: product
15 U.S.C. § 2058(f) (3)(Ay. If a rule has achieved its objectlve,
by greatly reducing deaths and injuries.:the risk is no longer
unreascnable and tha Commigsion might not be able to re- 1ssue the
rule. The CPSA does not allow the Commission te conduct :
"hypothetical rulemaking® -- to ask if -there were no rule, and if
a product'e safety faature were removed, would the risk be

unreasonable. Yet that i@ tha ingquiry. Ehat - would be necessary
under H.R. 994 with or without the Hyde- Amendment

“This ﬁemoréndum reflects the views of CPSC Btaff}Vand has
not been reviewed by the Commissioners..

1
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The Commigsion‘s 1993 safety standard making dieposable
cigarette lighters child-resistant prov":.dcs a opecific exampla.
As required by the CPSA, the Commission found that the rula :was
reasconably necessary to eliminate or reduce an unreasonable risk
of injury associated with disposable cigarette lighters. The -
Commission found that the rule would provide net benefite of
approximately S115 million per yvear and between 80 and 105 liveg
saved annuvally. Industry supported the rule because it preempts
inconsistent atate laws and provides a level paying field among
competing companies.

However, assume that the Commlssion "reviewed" the cigarctte
lighter rule and found that, because manufacturers and importers
were complying with the rule, burn injuries and deaths involving
cigarette lighters had been greatly reduced. The Commission
would not likely be able to find that the risk was still
"uareasonable." Therefore, the rule would have to be terminated
under H.R. 994 or the Hyde Amendment. Gone would be the
requirement that disposable cigarette lighters be child-
resistant, as well as preemption and certainty for industry. The
deaths and injuries might return, and CpsSC could .then issue the
regulation again. In short, we would be taking one step forward
two steps back. And, to what end?

We believe that .the other fundamental points made in our
October 30, 1995, statement for the House Commerce Committee
staff concerning H.R. 994 would also apply to the biil as amended
by Congressman Hyde. It would require highly theoretical and
expensive cost-benefit analysis even for rules adopted initially
with cost-benefit analysis (see pp. 6-8 of CPSC Statement on H.R.
994). Because the Hyde amendment diminishes the OIRA
Administrator's role only with respect to petitions, the bill as
amended would still remove & great deal of discretion for rule
reviews from agenc1es and threaten the independence of

independent agencies 11ke CPSC (s¢e pp.. 8-9 and 12-14 of CPSC
Statement) . .

Coverage of the bill remains unworkably broad under the HyGe
Amendment. If anything, the amended bill.would bury agencies in
aven more paperwork because of the added APA procedures in
section 8. In order to continue, modify, or términate a rule, an
agency would have to issue a sunset review notice (8§ 8(a)), a
preliminary report on sunset reviews (§ 8(b)), and a final report
(6§ 8(e)). In addition, under the Hyde amendment, the agency must
conduct a full rulemaking proceeding (§ 8{(d)). Most
significantly, as amended, the bill would still undermine

consumers' health and safety by. leadlng to the elimination of
many succeasful rules. - o

o

"CPSC is a small agency operating with-a staff of only 487
employees and a budget of only $40 million -- half the size it
was in 1879 in inflation adjusted dollars. Without any
additional funds appropriated for agencies to meet _hese
regquirements, the mandate to review virtually all of our rules
would ragquire CPSC to shift its entire regulatory program from

2
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addressing emerging hazards (which we do through both mandatory
and voluntary standards) to simply reviewlng existing rules.

We anticipate that evaluating and re-proposing (or
terminating) existing.CPSC regulations under either the Hyde
amendment or H.R. 994 would annually require approximately 120
FTEe and contract expenditures of approximately $1 to $1.5
million. However, for 1996, CPSC has available only $136, 000 for
contraat axpéenditures for hazard assessment and reduction. This
alone demonstrates that with or without the Hyde Amendment, H.R.

994 would impose an extreme burden on CPSC that would severely
impeda its safety mission.
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CPSC Staff Comments on
Hyde Amendment to H.R. 994!

This paper supplements the Consumer Product Safety
Commission's ("CPSCr") comments on H.R. 994 to the Commerce
Committee staff, dated Cctober 30, 1995.

IMPACT OF THE HYDE AMENDMENT

The Hyde Amendment makes several changes te H.R. 984. Moot
significantly, it removes the "automatic" termination of rules.
However, this would not alter the result that many (perhaps most)
of CPSC's important and successful safety rules could bae
eliminated. With or without the Hyde Amendment, H.R. 594 would

waste vaiuable resources and threaten public haalth and safety.

Sectiecn 5 of the bill, as amended, would still force
agencies to recongider each rule as if it were being issuaed for
the first time. As we see it, a rule that has been affective
might well bhe unable to continue under these eriteria. For
example, to igsue a safety rulae undar the Coneumer Product Safety
Act {YCPSA"), the Commissionr mugt find, among otker things, that
the rule is "reasonably necessary to eliminate or reduce an
unreasonable rigk of injury' associatad with a consumer product.
15 U.8.C. § 2058(£) (3){A). IXIf a rule has achieved its cbjective,
by greatly reducing deaths and injuries, the risk is no longer
unreasonable and the Commiseicn might not be able to re-isaue the
rule. Tha CPSA doeg not allow tha Commission to canduct
"hypothetical rulemaking" -- to ask if there were no rule, and if
a product's gafety featura were ramoved, would the risk be
unreasonable. Yat.that is the inguiry that would be necessary
under H.R. 9%4 with or without the Hyde Amendment.

‘The Commisaion'as 1993 safety standard making disposable
cigarette lighters child-resistant provides a specific example.
As required by the CPSA, the Commisasion found that the rule was
reasonably necemsary to eliminate or reduce an unreasonable risk
of injury associated: with disposable cigarette lighters. The
Commission found that the rule would provide net benefits of
approximately $115 million per year and between 8C and 105 lives
saved annually. Industry supported the rule because it preempts
inconsmistent stete laws and provides a level paying filield among
competing companies. .

However, aessume that the Commission. "reviewed" the cigarette
lighter xule and found that, because manufacturers and lmporters
were complying with the rule, burn injuries and deaths inveolving

! fThis paper reflects the views of CPSC staff, anéd has not

been reviewed by the Commissioners.
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cigarette lighters had been greatly reduced. The Commission
would not likely be able to find that the risk was still
"unreasonable." Therefore, the rule would have to be terminated
under H.R. 594 or cthe Hyde amendment. Gone would be the
requlirement that disposable clgarette lighters be child-
resistant, as well as preemption and certalinty for industry. The
deaths and injuriles might return, and CPSC could then 1lsgue the
regulation again. In-short, we would be taking one steP forward
two sBtepg back. and, to what end?

We believe that the other Zundamental points made in our
October 30, 1995, statement for the House Commerce Committee
staff concerning H.R. 294 would also apply to the bill as amended
by Congressman Kyde. It would reguire highly theoretical and
expensive cos:t-benefit analysis even for rules adopted initially
with cost-benefit analysis (gee oDp. 6-8 of CPSC Statement or H.R.
99%4) . Because the Hyde Amendment diminishes the OIRA
Administrator's role only with respect to petitions, the bill zas
amended would still remove a great deal of discretion for rule
reviews from agencies, and threaten the independence of

independent agencies like CPSC (gee pp. 8-9 and 12-14 of CPSC
Statement) .

Coverage of the bill remains unworkably broad under the Hyde
Amendment. If anything, the amended bill wculd bury agencies in
even more paperwork because of the added APA procedures in
section 8. In order to continue, modify, or terminate a rule, an
agency would have to issue a sunset review notice (§ 8(a)), a
preliminary repor:z on sunset reviews (§ 8(b)), and a final report
(§ 8{c)). 1In addition, under the Hyde amendment, the agency must
conduct a full rulemaking proceeding (§ 8(d)). Most
significantly, as amended, the bill would still undermine

congumers' health and safety by ‘eaQLng to the elimination of
many successful rules.

1 R

CPSC is a small agency operating with a staff of only 487
employees and a budget of anly $40 million -~ half the size it
wag in 1979 in inflation adjusted dollars. :Without any
additional funds appropriated for agencies to meet these
requirements, the mandate to review virtually all of our rules
would require CPSC to shift its entire regulatory program f£rom
addressing emerging hazards (which we do through both mandatory
and voluntary standards) to simply reviewing existing rules.

We anticipate that evaluating and re-proposing (or
terminating) existing CPSC regqulations under either the Hyde
amendment oxr H.R. 994 would annually require approximately 120
FTEs and contract expenditures of approximately $1 to 51.5
million. However, for 1996, CPSC has available only $136.000 for
contract expenditures for hazard assessment and reduction. This

2
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alone -demonstrates that with or without the Hyde Amendment, H.R.
994 would impose an extreme burden on CPSC that would severely
impede its safety mission. '
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STATEMENT OF ERIC A. RUBEL, GENERAL COUNSEL
THE U.S. CONSUMER PRODUCT SAFETY COMMISSION
TO THE STAFF OF THE
U.S. HOUSE COMMITTEE ON COMMERCE
CONCERNING REGULATORY SUNSET AND REVIEW!

This briefing paper addresses the implications of H.R. 594,
the Regulatory Sunset and Review Act of 1995. While my specific
commente refer to provisions of the Clinger substitute, most of
tha pointse in this paper also apply to the previous version of
H.R. 994 and te other lookback and sunset legislation generally.
An addendum to this briefing paper elaborates on the specific
provigions of the Clinger subhstitute that we find mest

objeationabkla.

CPSC's migsion is to protect Americans and their families
from unreasonsble risks of death and injury from the 15,000
different types of consumer products within its jurisaiction“
The Commipsion doas this with a strxeamlined staff of 487
employees, roughly half the gize it was during the 1970s, and
with a budget that is about half of what it was in 1979, when
adjusted for inflation. Our emall siza makes efficient operation
essential. Therefore, we must ba particulérly wary of rigid
rcquireﬁants tﬁat yvyield few benefits, while Qaating vital
resources and distracting the Commission from its important
safety mission, Unfortunately, H.R. 994 ip such a meagura.

When Richard. J. Pierce recently accepted an award from the

ABA's Administrative Law and Regulatory Practige Section, he made

' The views expressed in this paper do not necesesarily
reflect those of Commissioner Mary Gall.



saveral remarks about the current regulatoxry reform debate that I

believa aptly desaribe H.R. 984. Noting that “the current debate

ie takipg place in a manner that is so completely divorced from
reality that it is likely to produce terrible results,! Professor
Piecrce stated:
"In particular, the problem camnnot be addressed by
demenising agencies, imposing on agancies absurdly expensire
procedural mandates that would navar pasgs a cost-henefit
‘test, and demanding that courts perform tasks for which they
are totally unsuited." ‘
C¢P8C strongly supporte the essential goals undarlying
requlatory reform -- providing efficient, cost-effective and

scientifically sound government action. Indeed, these principlas

already control CPSC's regulatory safety efforte. CPSEC ie ;T
statutorily reguired to perform cost-benefit analyses for almost

all of its safety rules; all of its actions muat have a sound

factual and scientific.basis; and the Commission regularly relies

on risk-based decision making in setting its priorities..

However, this lookback and sunset legislation actually
contradicts the baslc goals of regulatory reform. Both the
underlying concept of the bill and the specific approach teken in
the Clinger substitute guarantee less efficient and wmore costly
government that would likely reduce health and safety. The bill
is grossly overbroad, sets out unworkable proceduréa and
imposaible deadlines, and elevates unproductive paperwork to a

high art. The result could well be automatic termination of wmany



successful rules that save lives and reduce injuries.

FPundamentally, the bill ies built on a foundation Qf falge

asgumptions.

A. FALSE ASSUMPTION 1: Once a Problem is Fixed,

Undérlying this and other lookback and suneet legislation is
the false premime that once a safety hazard is reduced, the
regﬁlation is no longer needed. However, the very reason for the
improvements in safety im likely the regulation. And, once the
raegulation is eliminated, theé hazsrd may be resurrected.
requiring another ragulation. This approach c¢ommits agencies to
an endlass pattern.of ragulating, relaxing, and re-regulating.
Moving one step forward and twe steps bhack could prove costly in
both resources and livees. |
Example: Refrigexator safety Act

The Commission's regﬁlations under the Refrigéiator Safety
Act provide one potential exampla of this mencaless dance. This
law wma enacted iﬁ the 19508 to corract the tragic problem of
children being trapped aﬁd killed whila playing ingida discar&ed
refrigerators. At that time, 30 to 40 childraen a year died this
way. The Act directéd agency adoption of requiramante to enabla
refrigerator doors to open easily from the insidae.

As a result, thera iz currently little, if any, risk of
éhildren becoming trapped and killed. inside refrigerators.
However, this lack of casualties ha?dly i#dicates that there ie

no ongoing need for, or benefit frow, the regulation. 1In fact,

3



the opposite is likely true: the hazard is virtually non-
axistent because the rule continues tc be effectiwe. Yet, as
digcuesed below, determining the regulation's costs and benefitsg
would be a highly theoretical and complex exercise, seeking to
measure deaths and injuries that would have occurred but for the
rule.

Ongoing enforcement of the rule costs CPSC nothing, becausu
industry uniformly complies with the rule. BAnd we have yet to
hear a complaint ffom industry about the rule. Indeed, Whirlpool
recently cited development of the technology to open
refrigerators from the inside as one of the corporation's
proudest achievements. But, would it be possible or worth the
expenditura of raecources to astimate how many children would die
Af the rule wara lifted?

CpsC's refrigerator regulation is a simple, non-
controveraial rule. BRBut bacause the scope of this bill under
section 4 is enormous, it opene every rula to potential review.
Even rulee with minor eccnﬁmic impaot and genarally racognized
{though not neceasarily quantified) safety benefits coculd
terminate. The $100 million monetary threshold is just one
factor for determining which rules are ocovered. The two
executive orders referred to in section 4(b) previde a whole hoet
of additional and often vague criteria. Moot importantly, the
petition procedure in section 4(c) provides Qirtually unlimited
opportunity to re-open rﬁl;s. The low threshold for petitions --

they must be granted unless it would be *"unreasonable" to conduct



a review -- and the paltry $20 processing fee ensure a f£lood of h/w/’
-petitions (see § 4(c) (1) and (2)(C)). A petition might be fileda
by a single fringe manufacturer who, for example, wants to
produce a refrigerator without the safety feature to lower
production costs.
Moreover, the bill is even flawed in how it would app;y the
5100 wmillion monetary threshold. The bill locks not only at theo

ongoing costs of a rule, but at whether in the past it "has

resulted® in a $100 million annual effect on the economy (8§ L////

4(b) (1), as amended). Why should a rule be subject to review
because years ago it had high compliance costs, when today those
‘costs may be marginal?
E le:  Pai L £4 packagi Act

Other life-saving rules could be threatened as well. For
exanmple, under the Poison Prevention Packaging Act, the
Commission issues rules requiring child-resistant packaging for
hazardous household products like over-the-counter drugs, drain
cleaners, and turpentine. These safety caps and packages have
prevented hundred=s of deaths of children who could otherwise
accidentally ingest potentially poisonous substancas around thé
homae. For aspirin and oral prescription drugs alone, there were
up to 700 fewer such accidental chiid deaths from the early 1970s
(when child-rasistant packaging wae first required for these
itemz) through 1991. Yat, the bill would open such poison
prevention rules to reviaw and possible termination.

The combination of the number of rules open to review



(potentially every one) and the éhcrt deadlines for review
- virtually.guarantees that some rules will ﬁerminate simply
because we run out of time. IT i then -- when, for example, we
see more children suffocate in refrigerators or poison themselves

with a jar of aspirin left unattended -- that we wmay rediscover

the need for our rules. -

B. FALSE ASSUMPTION 2: Two Cost-Beneflt Analyses are
Better than one.

This bill relies on another aéaumption that several other
regulatory proposals accept: more analysis is alwafs better,
Even if an agency conducted a cost-benefit analysies wheﬁ it
issued a rule, it must conduct'another analysis under this bill
(see § 5(a)).

Yet the passage of time creates several analytical
dilemmas. A rule may have had significant initial costs but now
have only slight costs. Which time period is used to calculate
costs and benefits? Industry has likely changed in the years
following the regulation. Are some changes (and associated '
costs) due to the regulation or are they only incidental? Or do
we turn back the clock aﬁd aasess the regulation as if it had
never been issued? How is an agency to determine whether
particular fringe players in an industry are likely to disregard
a safety measure once a regulation is revoked, thereby decreasing
costs; but also decreasing the benefits of reduced deaths and

injuries. And. in any event, why are we rewarding this kind of

behavior?



CPSC's 1993 safety standard making disposable cigarette
lighters child-resistant illustrates the fallacy of the
assumption that cost-benefit analysis should be piled on top of
cost-benefit analysia. To satisfy existing statutory
regquirements, the Commission conducted a cost-benefit analysis
for the child-resistant lighter rule which showed potential net.
benefits (taking inte account the costs) of approximately $115
million per yéar, and between 80 and 105 lives saved annually.
The analysis was based largely on data up through 1392.

Under the bill, CPSC would haﬁe to re-analyze the cogsts and
benefits of the rule. AaAnd to what end? If industry or others
believed that the cost-benefit data used to support the rule were
incorrect, they could have commented on the proposed rule or
challenged the final rule in court when CPSC issued it in 1993.
It would be pointless now tc revisit the earlier data. _

A review of cngoing costs and benefits, rathef than those in
the past, would pose other problems. If a rule reduced the
hazarde it was intended to address, the original risk may no
longer exist and the rule might be considered to have no ongoing
. benefitg. Rasuma that several years from now CPSC's review shows
that tha iighter rule has greatly reduced the number of people
injured and killed in fires started by children pla&ing with

lightera. How could the agency definitively show that the

injuriaes and daathg would return if the rule was revoked?

Similarly, all refrigerators now manufactured allow children



to escape from inside. &ince the risgk has been virtually
eliminated, arguably only costs and no ongoing. benefite rehain.
considered this way, suacesaful rulas -- those that achieve their
goals -- are the prime candidates for tarmination. Or at best,
they would reguire very expensive regresppion analyeis to
demonstrate their effectiveness.

Moreover, the bill makea the odd assumption that more racan~t
regulacions are in greatexr need of review. It generally providas
an accelerated three year period for review of rules that takae
effect after the bill's enactment (gee § 7{a) (2) (A)). The agency
will have just finished issuing the rule when the time arrives to
review 1t. WwWhat is tpe point of beginning the sunset prooess for
rules whose sun has just risen? This could alaso have the
perversgse result of placing on the fast track for review the very
requlations that comply with the cost bEnéfit requirements of
other requlatory reform legislation. Such a waste of scarce

resources defies logic.

. C. FALSE ASSUMPTION 3: Agencies are Incapable of Revising

Ruleg to Adapt to Technological,
Economig ox other Changes.

The bill assumes that in the absence of a gtatutory
requirement, agencies will never review or awmend existing rules. .
The txuth is that agencies can, and we do, make common sense
changes to rules to respond to changing circumstances. Where
agencies fall to do so, sharper Congressional oversight or

focused legislative changes -- not a blanket approach to reform



that puts all rules at risk -- is the appropriate solution.

For example, earlier this year, after assessinélthe;need‘ror
regulatory change, CPSC revised the adult test under which chilg-
resistant packaging is evaluated. These changes, suﬁported by
industry. make it easier for adults to use the protective
packaging properly without gacrificing its child resistance.
Adults who found child-resistant packaging difficult to use --
and therefore left the caps off or did not close them properly --
will be more likely to use them. The increased use of such
improved packaging will save additional lives. THe revisions
respond to an aging population and technological advances that
make the new caps possible. |

| The Commisgion also issues exemptions, freqpently in
response to petitions, when a rule is no longer necessary for a
particular product. A‘regulation the Commission issued last year -
exampting video games from regulations covering f£ire and shdck
hazards for electrical toys is juét one example.. At industry's
requast, the Commission examined the regulation and found that
video games present only a asmall risk of electrical injury to
children. Tha exemption relieves manufacturers of testing,

racordkeeping, and labeling costs.

D. FALSE ASSUMPTION 4: Terwminating Rules is Good for
Businegs.

The bill craeates coﬁsiderable momentum te terminate rules.
In fact, tha thrust scems to ba mare_toward eliminating the ”//
maximum numbar of rules in the minimum amount of time. rather
9



than establishing a careful review of the most eignificant rulag.
This "cut and run" approach ignores the fact that rules.not only
provide safety for consumers, but also certainty for industry. Vv
What will be the effect when rules clarifying induestry's
obligations are eliminated; but the underlying statutes demanding
industry's compliance remain? l

The breadth of the bill exacerbates this problem. The
bill's sweep includes agency guidance documents and
interpretations, and even documents describing agency procedures L/:
and practices (gee § 13(4){A)). These "rules" are often intended
to inform the regulated community of the agency's interpretation
of statutory requirements. Getting rid of such "rules" will not

change the agency's interpretation; it will only leave industry
in the dark on the agency's thinking.
E le: Tov Labeli Und the Child saf P ot
Earlier this year, CPSC issued regulations implementing the
Child Safety Protection Act, which requires labeling of certain
toys to warn of potential choking hazards. The law was enacted
last year at the urging of industry to preempt different state
labeling requirements. Congress specificaliy directed CPSC to
adopt implementing regulations without complying with the cost-
benefit requirements applicable to other CPSC rulemaking. The
toy safety regulations explain CPSC's interpretation of the Act's
requirements. Absent the rule, industry would still have to 4
label toys according to the statute -- without the practical V/

guidance the rules provide. It is difficult.to see how providing

10



lage information benefits anyone.

Nor is industry necessarily served by eliminating
pubstantive rules. For example, the lighter industry was among
tha many advocates for CPSC's child-resistant cigarette lighter.
standard. The iﬁdustry wanted a uniform mandatory standard so
that it would not be subjected to varying state laws or a
voluntary standard that would pose a competitive disadvantage te
reputable manufacturers that chose to coﬁply- The level playing
field that such regulaticns provide offers consumers protection
from unsafa products while ensuring fair competition for
manufacturers.

The bill requires agencies to sﬁlicit comments on a laundry
list of issues, including whether raveking the rule would "create
an unfair advantage to those Qho are not in compliance with it"
(s 8(a) (3) (G)). Thus, the bill'e drafters recognize that it
would be unfai? to give a competitive advantage to companies that
choose to disregard safety messuras. But, agencies would he
unable to preserve rules that f£ail rigid cost-benafit tegsts even

if their repeal would provide an unfair advantaga to unscrupulous
companies.
Example: Small Parts Regulation

The potential problems that wholesale termination of zules
would create is increased for long-standing rules upon which \//
industry has come to rely. One of the Commission's most

important rules prohibits toys and othexr products for children

under age 3 from having small parts that pose a choking hazard.

11



The rule is responsible for a significant reduction in choking
incidents. Before the regulation, the Commissicon had
approximately 12 reports annually of children under age 3 dying
when they choked on small parts from these produét.s. Now
virtually no such cdeaths are reportéd. Although a relatively
gimple rule, its ilwpact is pervasive since it applies to
virtually all items intended for children under three ycars of -
age. This meana that nearly every manufacturer of every juvenile
product for children of this age group relies on CPSC's small
parts regulation -- not to mention the parents of these children.
Yet, the bill would cast the future of thls rule in doubt.

In a very odd provision, the Clinger substitute increases
uncertainty even further by allowing a "non-agency party" to plck
and choose which terminated rules would apply (§ 11(a)(2)). This
creates a "through the looking glass" world where no one Knows

which rules apply to whom, a nightmare for agencies and regulated

‘industries alike.

E. FALSE ASSUMPTION 5: OIRA Can and Spould Control

The Clinger substitqte differs from the previous version of
H.R. 994 in the tremendous authority it gives to the
Administrator of the Office of Information and Régulatory Affairs
("OIRA™) of the Office of Management and Budget ("OMB"). The
Admiﬁistrator is responsible for determining which rules are
"covered rules" (§ 4{a) and (h)); which petitions will be

accepted (§ 4(c)); and which Congressional requests for review

12



will be accepted (§ 4(d)). After making thece initial deecisions.
the Administrator must inventory al] existing xules and issue a
list of those to be reviewed (5 6(a) (1) (A)); group the
gignificant and related rulea to determine their termination
dates (§ 6(a)(2) and (3)); provide guidance to agenciqs
conducting the zeviews (S.G(ﬂ)(4))l and raview and evaluate gach
preliminary and final repoxt that agencies davelop (§ 6(a) (5)) .-
The Administrator also determines whether to accept the agency's
recommendation for each rule the agency reviews (§ 6(c)) and
whether to extend the termination date for any covered rulea (B
7(D)) .

The time periods dictated for the OIRA Administrator's
actions are go short that they would reguire either a colossal [
staff or superhuman efforts. The Administrator has only 90 days

to decide petitions, with a 30 day extension possible (s

4{(c) (4)); 30 days to designate a Congressional request for review

(8§ 4(d) (1)); and a mere 6 months to inventory all existing rules

and decide which are covered (§ 6(a) (1).{A})). Moreocver, the

Administrator is required to update the list of rules for review ||
annually (§ 6(a) (1) (B)}). _

The bill assumes that OIRA has the expertise to make
decisions tgat involve the substance of often complex
regqulations. ‘When Ehe Administrator receives a petition for .
review of & highly technical regulation, how will he or she be 1//
able to determine whether it is reasonable to review the

regulation? The likely result is that most petitions will be

13



accepted. And if the Administrator is overwhelmed, as is likely,

thea petition ecould be deemed granted when the Administrator has

not acted within 120 days (§ 4(c) (§)). The tremendous paperwork

burdan would then shift te the agencies which wmust review the
flood of rules brought in by petitioners in addition to other
regulations already scheduled.

The bill gives the Administrator significant authority to -
prioritize tha raview of rules. It provides a list of criteria
forx the Admimistraéor to consider, but these really give little
gquidance (gee § 6(a) (2) (B})). Some of the criteria seem to drive
the Adminigtrator to quastionable priaorities. For example. while
other regulatory reform bills.are encouraging rules that provide
greater flexibility for industry compliance, this one demands
cquicker review for rulae issued under statutery provisions that
give the agency greater discretion (gee § 6(a) (2) (B) (v}). Yet,
such statutory provisions are precisaely those that allow the
agency to issue flexible rulacs.

As an independent agency, tha extensiva role the bill gives
the Administrator is particularly troubling to CPSC. Through
OIRA, the bill would greatly expand OMBR'e influence on

independent agenciesa. This politicizes Ehe ongoing process of

regulatory review, and fundamentally changes the indapendent

status of agencies like CPSC, \

14



We believe that the premises_unde:lying“tnis and other
lookback and sunset legislation are ill-conceived. The
presumptions that ruleg are obsolete when they have achieved
results, that more analysis is always better, and that
terminating rules necessarily helps industxyry, are seriously
flawed, fhese faulty assumptions drive a process that elevates’
paperwork over safety, and quick elimination of ruies over
thoughtful consideration. Contrary to the legitimate goals of
regulatory reform, this approach denies agencies the ability to
define appropriate priorities, wastes resources on unnecessary
reviews, and virtually ensures that measures responsible for
saving consumers' lives will be eliminated. In short, the
approach in H.R. 994 and similar bills would sacrifice public
safety through added bureéucracy and red tape.

The specific flaws of the Clinger substitute are too
numerous to fully identify in this paper. We have discussed only
the most important ones. The bill's provisions only exacerbate
the general problems we have identified, taking a shaky concept
and making it completely unworkable.

H.R. 994 is an excellent example of the regulatory approach
which Philip K. Howard denounced in his book. The Death of Common
Senge. He said, "{rlules have replaced thinking. Process has
replaced responsibility."” Asg a result, °[glovernment

accomplishes almost nothing."” H.R. 9%4 should be rejected.
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CPSC STAFF ADDENDUM TO STATEMENT ON H.R. 994,
AS REFORTED BY THE COMMITTEE
ON GOVERNMENT REFORM.AND OVERSIGHT

Intent.

The evident purpose of this lcgislation is to require periodic reviews of existing
regulations with an eye towards modifying or eliminating them. The probable
intended effect of this review is to eliminate many repgulations and to reduce the scope
or specificity of others. The role of the Administrator of the Office of Information
and Regulatory Affairs (OIRA) of the Office of Management and Budget (OMB) ir.
this review process is dramatically expanded by the legislation.

Sections 3 and 7(a)(1) provide that all existing covered rules terminate on the 4, 5, 6,

or 7 year anniversaties of the date of the enactment of the legislation, depending on
bow the OIRA Administrator assigns them.

A.  The term "rule” is defined (Scetion 13(4)(a)) so broadly that it will include
many interpretative and guidance rules, dramatically increasing the workload
of agencies and of the Administrator of OIRA.

B. The term rule is also expanded by the characterization that a set of rules
designated in the Code of Federal Regulations as 2 part cousists of one mle for
purposes of review under the new legisiation (Section 13(4)(B)). This
characterization of a rule could be very burdensome in some cases. For
example, Part 1500 of Title 16 of the Code of Federal Regulations concerns
Consumer Product Safety Commmission regulations under the Federal Hazardous
Substances Act and occupies 84 single-spaced, small print pages. Reviewing

such a widec-ranging and detailed set of regulations as if they were a single rule
will be burdensome.

C. "Covered rules” are defined by Section 4.

1. Annnal effect on the economy of $100 million or more (Section
4(b)(1)). Since an entire part of the Code of Federal Regulations is

treated as a single rule, many groups of rulcs may well mest this
monetary threshold.

2. Major rules as defined by two ngan Administration Executive
Orders.

a. Major rule as defined by Executive Order 12291, as of the first
date that that Executive Order went into effect. (Section
4(b)(2)). Such a definition excludes interpretations that were
developed during the period of time (approximately 12 years)
that Executive Order 12291 was in effect.



3.
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A rule issued pursuant to a significant regulatory action, as .,
defined by Exccutive Order 12866 (Section 4(b)(3)), also as of
the first date that that Executive Order went into effect. Any
interpretations of that Executive Order would be excluded by
such a definition.

The term "major rule” in Executive Order 12291 and
"significant regulatory action in Executive Order 12866 axe
ambiguous. This ambiguity was not too burdensome in the casc
of the two executive orders because they applied only to new
rules, but this legislation applies to a great number of previously
issued rules, to which the criteria of the executive orders will
have to be applied.

designated as a covered rule by the OIRA Administrator.

Such designation may be in response to a petition filed pursuant
to Section 4(c). There are a number of problems associated with
this petition procedure. '

1. The burden is on the OIRA Administrator to find that the
rule is not a covered rule. If petitioners do pot bear the

burden of proving that a rule is a covered rule, there is
virtually no reason not to file petitions.

ii.  The universe of peaple able o file petitions is vast; the

only requirement is that the person be adversely affected

and there is no explicit requirement that that allegation be
inclnded in the pefition itself.

iii.  If the petition is defective the OTRA Administrator is
required to advise the pedtoner about how to formulate a
petition that does meet the requirements. Rather than go
into the “petitioner education business,” the OIRA
Administrator is likely simply to grant the petition and
list the tula as m covered rule,

iv.  The $20 filing fee Is exwemely low and will not even
begin to cover the costs of deciding on the petition, Iet
along conducting the review.

v. The OIRA Administrator is required to "take into
account” the mumber and nature of other petitions
received on the same rule. But the legislation is silent on



vi..
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how the QIRA Administrator i3 supposed to take them
into account. If there have been a lot of petitions that .
have been denied, should the Administrator regard the
latest as just one more candidate for the "round file?" Or
is the fact that a lot of petitions have been filed supposed
to influence the OIRA Administrator to believe that

"where there's smoke, there's fire," and grant the latest
version?

The petition procedure applies only to rufes that are nct

significant rules: presumably one cannot petition to have
a significant rule reviewed "out of turn.” This raises the
question of just what significancc a "significant” rule has.

Petitions may be deemed granted if not acted upon within 120
days, (Section 4(c)(4) and (5)). There are a number of
problems with this scction.

i.

Since the burden is on the OIRA Administrator to
affirmatively come up with reasons to deny the petition.
within 120 days, the tendency will be simply to grant the
vast majority of petitions, Such a mass of petitions could
overwhelm both the agencics and the OIRA
Administrator as they start coming up for sunset review

in 4 to 7 years. The true concept of a covered rule is apt
to be lost.

The legislation subjects the delay in acting on a petition
1o review by "a court,” without specifying which court it
is to be, This will almost invariably lead to inconsistent
decisions around the country in imterpreting this
provision.

Action by or within a Congressional Committee can trigger
review by the OIRA Administrator to determine whether a mule
is a covered rule (Section 4(d)(1)and (2)). There are some
problems. or at least anomalies, associated with this subsection.

i

The Committee can act in one of three ways: (1) by a
majority of the Members; (2) by & majority of the
Committee’s majority party members; or (3) by a
majority of the Committee's minority party members.
This is a strange way to enable 2 Committee to act: if a



ii.

fii.

4

majority of either the majority or minority party members
can request such a designation, why would a Comimnittee
chairman ever put such a request on the agenda?

Although the Administrator is authorized to deny the
Congressional request, the legislation states no critaria by
which the Administrator is supposed to assess it. In
addition, the Congressional request route to review is
limited to rules that are not significant. It is more likely
that Congressional committees will want the agencies

reviewing significant rules out of turn than rules that are
not significant.

Explicitly enabling Congressional comminees to act
separately to trigger substantive action within the
Executive Branch runs a subtle but real risk of
"balkanizing" the agencies, with each agency responsible
to its own committee constitnency. Committees are often
not representative of the Congress as a whole and may
drive action in a direction different from that of the entire
Congress. Congress shov!d not saddle future
Administration with the burden of constantly reviewing
substantive rules in response to congressional committee
requcsts.

Section 7(a)(3) provides for expedited review for rules that

become covered tules by either petition or congressional
commitiee request, ‘

i

ii.

Part of the point of having covered rules is to review
those rules that have the greatest impact first. By giving
review priority to those rules that become cavered rules
becanse of petitions or congressional request, which must
not be significant rules, those priorities can be bypassed
rather casily and new priorities given to "insignificant"
rules, If rules become covered rules by reason of
petitions or congressional requests, they should be “put in
line" with the otber rules and not be allowed to jump to
the head of the line.

Moving rulcs that become covered rules to the head of
the line for review defeats the elaborate review for

prioritization of regulation review called for in Section
6()(1)(B).



m. Criteria for Review,

Al

Rach regulation undergoing sunset revicw must be reviewed asg if it was a
notice of proposed rulemaking (Section S(a) and (b)),

Cost/henefit analyses, risk analysis and risk assessments must be performed for
all regulatione undergoing sunset review (Section 5(a)).

While z periodic review even of widely acceptcd regulations is not necessarily
a bad thing, such a review could be much more efficlent if it followed these
lines for consumer product safety rules.

1. Begin with a search of staff records concerning accidents involving such
products, complaints received about such products and the regulations,
followed by a Federal Register notice soliciting comments

2. After evaluating the comments, the decision could be made whether to
proceed with a full-scale review, including a cost-benefit analysis, or
whether, as will probably be most often the case, to simply contime the
regulation without modification.

3. A resource-intensive, full-fledged “de novo" review of the regulation,
in the absence of significant complaints about or problems with the
rule, would be a waste of resources and would probably not ever be
supported by the industries producing the regulated products.

IV. Al of the time periods set forth in the bill are unreasonably short.

Al

Section 6(b)(1) contemplates that the review process will begin 2 1/2 years
before the regulation is terminated,

Since the statute also contemplates that the review will be just as extensive as
if the existing rule was a notice of proposed rulemsking, it should be noted
that many rules, especially in the environpmental area, take longer than 2 1/2
years to pramulgate. Either the review will have to be shorter than the time
ordinarily taken to actually promulgate new regulations, or more time than 2

1/2 years is going to have to be allocated for sunset review.

The legislation provides that a new rule comes up for "sunset review™ within
three years after it takes effect (Section 7(a)(2)). If an agency has just finished
the process of pramulgating a regulation and making it effective, what is the
point of making them begin the process all over again? If the objective of this
legislation is suasctting regulations that have outlived their usefulness, what is
the point of beginning the sunset process for rules for which thc "sun has just
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risen?" There will, after all, be little or no record beyond that which the
agency has just developed in deciding to promulgate” the regulation.

If H.R. 994 is itself "sunsetted” after 10 years, the timing of review will
become quite compllcated after the first three years. Should agencies schedule
regulations for review in years in which the act mandating and aumonzmg
such review will, by its own terms, have expired?

Under some circumstances even a temminated rule can be resurrected (Section

11(2)Q2)).

A

The ability of a party in an agency proceeding or court action o give legal
effect to an otherwise terminated rule could lead to big problems. What
happens if there are multiple non-governmental parties to an agency proceeding
or court action and some of them want legal effect given to the terminated rule
and others do not?

There is another problem that will occur if regulations are terminated because
of failure to get them reviewed and approved through the new process, but the
underlying act remains in effect. In such a case, the regulated industries would
havc to "obey the law,™ without the benefit of the (now sunsetted) interpretive
regulations. Such a result could Icad o morc arbitrary enforcement of the law,
since the interpretive regulations will no longer exist.

The Administrator of OIRA plays a crucial role in this review process: if this
lcgislation became law the Administrator would be one of the most powerful persons
in the govermment, second only to the President in the area of domestic policy. This
authority is particularly woubling for independent agencics like the CPSC.

A.

The Administrator of OIRA is aliowed to give advice to agencies on the “front
end" of the review process (Section 6(a)(4) and 6(b)(1)X(B)).

The Administrator of OIRA has great discretion in assigning to the agencies
the rules to be reviewed for termination (Section 6(2)(1), (2) and (3)).

The Administrator of OIRA is also the person who reviews the report
produced by the agency at the end of the sumset review process (Section
6(2)(5)). The Administrator has the authority to substitute his or her judgment
for that of the head of the agency as to what changes should be mede to a

regulation that has been the subject of a sunset review (Section 6{(a)}5)(C), 6(c)
and (d)).

The Administrator of OIRA's concurrence is required to consider regulations
out of their normal tum. (Section 7(c)).



7

The Agerncy Regulatory Review Officers that the legislation directs be
appointed report not only to the agency head, but also to the Administrator of
OIRA (Section 9. This bifurcation of reporting responsibility between both
the agency head and the Administrator of OIRA puts the Agency Regulatory
Review Officers in an almost impossible position, since the Administrator of
OIRA has explicit authority to overrule the agency heads on decisions of
regulatory modification and termination. "No man can serve two masters.”

The great power and discretion granted to the Administrator of OIRA and the
ability of the Administrator of OIRA to substitute his or her judgement for that
of the agency head is the single biggest feature of this legislation. Under the
previous Reagan Administration Executive Orders, the only power that the
Administrator of OIRA had was to determine that a particular rule was not
consistent with the Prcsident's regulatory agenda. Regulations could be and
were issued even without that determination (¢.g., the September 1991 issuance
of the Municipal Solid Waste Landfill regulations). This legislation is a huge
gramt of authority w the Administrator of OIRA. OIRA will have to grow
significantly in arder to carry out this function, 2nd will become a general
regulatory clearinghouss (or bottleneck) for regulations undergoing sunset
ICVICW,

In some cases, the review ordinarily exercised by the Administrator of QIRA

can be assigned to "another officer designated by the President” (Section 6(c¢)
and (d)).

1. All of the observatlons about the authority that the OIRA Administrator
has also apply to officials receiving such ad hoc appointments.

2. The accountability of an official appointed under an ad hoc arrangement
for review of a specific rule is likely to be limited. '

3. There is litle guarantee that officlals appolnted for such specific
purposes and under such ad hoc arrangements will have the breadth of
understanding and experience necessary to reach balanced and informed
judgments about particular regulations.

4, The appointment of other such officers may require Senate confirmation

because of the appointments clause of the Consdtution (Art. 1I, Section
2, clause 2).

The resources assigned to the Office of Information and Regulatory Affairs are
going to have to grow expopemntially to kecp up with the flood of regulatory
review work that will occur if this legislation becomes law. Note particularly
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that the Administrator of OIRA is required to review both preliminary and
fipal regulatory review reports that agencies submit (Section 6(2)(5)).

Miscellaneous comment. Section 5(b): This "conflict resolution® section turns in on
itself by postulating an irreconcilable conflict between "such applicable” requirements
and some other law, and proceeds to fail to resolve it when it states that the agency
should review the regulation as if it were issuing a new regulation.  Such a direction
simply does not adequately resolve an irreconcilable conflict.
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| (Chapman (D) TX and 48 cospongors)

The Administration supports judicial review of agencies’
regulatory {lexibility analyses. The Administration, however,
hags concerns about a one year statute of limitatione where a
shorter period of review for the final agency action is provided
by law. Moreover, the statute of limitations should begin after
the publication date of the regulation, not the effective date,

Tho Administration also supports the concept of legislative
branch accountability for regulations, and for that reason, has
endorsed a limited periocd of review by the Congress of rules
before they take effect. The Administration, however, opposeg
extending this review period from the 45 days provided in the
Senate passed bill (8. 219) to 60 days in this legislation.

The Administration is committed to administrative review of
existing regulations and to eliminating those that are outdated,
ineffective, or unduly burdensome. The substitute amendment to
H.R. 994, however, docs not provide an effective or workable
means of ac¢hieving this goal. The Administration strongly
opposes thc gubstitute amendment to H.R, 9%4 because, among other
things:

. The ggope is overly broad. The bill’s definition of “major

rule” and "covered rule” encompagses virtually every rule in
Lthe existing Code of Federal Regulations, many of which are
non-controversial, ineignificant, or otherwise do not
warrant review.

. avi 16 i i r .
Agencies will be tied in knots while trying to comply with
the bill’s burdensome and elaborate review procedures.

H.R. 994 prescribeg detailed requirementg for each step,
including initial designation of rules, recview and analysis,
solicitation and consideration of public comments, as well
as full rulemaking proceedings. These procedures would have
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to be followed cven wherc the agency’s analysis indicates
that the rule should be continued without change. There ig

in addition, a petition process that would force agenciles to

devote resourceg to reviewing legg significant rules before
more significant rules.

wxoesei 1iti } r . The bkill would creatc
numerous new opportunicieas for judicial revicw, thus
introducing additional delay, cost, and uncertainty.

Agency resources would be draiped. Administration
experience with review of existing regulatione has shown
that such a review, when throughly done, is very time

P. 5/
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consuming and expensive. Under this bill, these costs would

be imposed on agencies, for potentially every regulation in
the Code of Federal Regulationg, at a time when many
agencies arc experiencing large budget reductions.

On the basis of these objections, if the substitutc amendment to

H.R.

994 were presented to the President, the Director of the

Office of Management and Budgel and the Secretaries of Education,
Energy, Health and Human Services, Labor, Transportation, the
Treasury, and Veterans Affairs, and the Administrator of the
Environmental Protection Agency would recommend that it be

ve L'QEd, .
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THE WHITE HOUSE
WASHINGTON

March 5, 1996

HNEMORAXDUM FOR MEMBERS OF COMNGRESS

PROM: JOHN NILLEY Sy
ASSISTANT TO THE PRESIDENT AND
DIRECTOR OF LEGISLATIVE AFFAIRS

8UBJECT: HE.R. 994, THE SNALL BUSINEGE GROWIH AND
' MIIUIBMTIVE ACCOUNTARILITY ACT OF 1996

Enclosed for your information are materials to assist
Members during the House of Representatives’s consideration of
H.R. 994, the Small Business Growth and Administrative
Accountabllity Act of 1996. Included is a briefing paper on the
impacts of Title II of H.R. 994, an assessment of the
Clinger/Hyde substitute to H.R. 994, and the Statement of the
Administration’s Policy on H.R. 994. I hope you find this
information useful during the upcoming debate. :

Please do not hesitate to contact the Office of Legislative
Affairs if you have any questions or require further assistance,



BACKGROUND ON IMPACTS OF H.R. 994, TITLE II
THE HYDE/CLINGER SUBSTITUTE

March 5, 1996
OVERVIEW

Under Title II of the Hyde/Clinger Substitute to H.R. 994, virtually every rule in the Code of
Federal Regulations (C.F.R.) would be subject to review, whether or not the rule was
controversial or a review made sense. Careful and thorough reviews of existing rules would
be at huge expense to the agencies, diverting increasingly scarce resources from other critical
activities such as protecting health, safety, and the environment. Furthermore, the bill’s
petition process would force agencies to review less significant rules before major rules which
may be more worthy of review.

SUMMARY OF H.R. 994, TITLE II

o  Existing rules would be reviewed to determine whether they should be continued,
modified, or repealed. If the detailed multi-step process for a rule is not completed by
a certain deadline, the rule could be suspended.

o Covered rules include: (1) major rules having an annual effect on the economy of
$100 million or more; (2) rules designated by petition or Congressional request; and
(3) any group of rules that form a part of the C.F.R. Virtually all rules and related
materials would meet one of these tests and qualify for review.

0 Covered rules would have to be reviewed within 4-9 years. New significant rules
must be reviewed within 7 years of their effective date.

0 Agency decisions to continue, consolidate or modify existing rules as well as OMB
decisions to deny petitions would be subject to judicial review.

EFFECTS OF THE LEGISLATION

As a consequence of the burdensome procedures in this title, several serious problems would
result from enactment of this provision:

(1)  Limited agency resources would be diverted to expensive and unnecessary reviews and
away from higher priority activities;

(2) Burdensome procedures would waste the taxpayers’ money, create a costly new
bureaucracy, and spawn excessive litigation;

3) Sensible rules that protect the public could be struck from the books.



BILL EXPENDS EFFORT ON RULES THAT DO NOT NEED REVIEW

Many existing rules are not controversial and do not need to be subjected to a formal review.
However, under Title II of the Hyde/Clinger Substitute to H.R. 994, such reviews would have
to be conducted anyway, squandering limited agency resources. For example:

o

Phase-out of lead in gasoline.

One of the greatest environmental successes has been the reduction of air emissions
due to the phase-out of lead in gasoline. Exposure to lead in childhood can impair
brain functions and perceptions. Since promulgation of the rule by EPA, lead
emissions have dropped 98% since 1970 and the level of lead in the bleod of children
has dropped dramatically.

Refrigerator safety latches.

Since the 1950s, the Consumer Product Safety Commission (CPSC) has required safety
latches that permit refrigerators to be opened from the inside to prevent children from
becoming fatally trapped inside discarded refrigerators. As a result, there is currently
little risk of children becoming trapped inside refrigerators, although prior to the
adoption of this rule 30-40 children-a year died in this manner.

Seat belts.

Lap and shoulder belts in passenger cars have been required since 1968 and in light
trucks a few years later. Seat belts are widely accepted by the public and the industry
and have had a great safety impact. For example, DOT estimates that 9,175 lives were

saved in 1994 because of seat-belt usage.

Nutrition labeling.

Nutrition labels now appear on most food products and have broad public support.
Use of labels by consumers is expected to contribute substantially to healthier diets and
lower incidence of disease.

Guidance documents.

H.R. 994 requires the review of agency guidance and other documents that are often
intended to provide useful information to the public. Examples of guidance documents
that would not make sense to put through an elaborate or costly review include: FDA
documents for small business about clinical test procedures, manufacturing processes, -
and scientific protocols; and EPA documents showing business how they can save
money through voluntary, energy efficiency measures.



THIS BILL CREATES BUREAUCRACY AND WASTES TAXPAYERS’ MONEY

Numerous reviews would be reguired.

Because of the exhaustive language in the definition of a major rule, just about every
rule that exists currently could be subject to review. In addition, H.R. 994 allows each
"part" of the C.F.R. (an enumerated group of rules on a related subject) to be
reviewed as a single rule, with the result that almost every "part” of the C.F.R. would
qualify as a major rule under the $100 million threshold test. Since there are
approximately 9,300 parts to the C.F.R., the government could have to perform
hundreds of reviews a year to meet even the bill’s longest deadline (9 years).

Special interest petitioning would drive decision-making.

In addition to the scheduled review of major rules, any interested party can petition to
have a rule reviewed. Because these rules must be reviewed before major rules on the
agency’s review schedule, this process permits private parties to dictate agency
priorities.

The potential costs of all the reviews are potentially huge..

The CBO assumed that agencies would only have to review 50 regulations a year at
$75,000 a regulation for a total cost of $4 million. However, preliminary agency
projections from eight agencies (DOE, USDA, HHS, DOL, DOI, EPA, Education and
the Treasury) using mid-range estimates of costs indicate that the review of rules under
Title II would require over 2,000 Federal employees with total costs exceeding $400
million a year. If guidance documents and other agency documents are included,
hundreds of additional workers and hundreds of millions of dollars in additional costs
would be required.

Thorough reviews of major rules can be resource intensive.

For example, the Department of Commerce (DOC) recently concluded a re-write of the
Export Administration’s Regulations (EAR). The new requirements will greatly
streamline the export process. However, review of this single rule took three years
and cost DOC $1.75 million. In another case, the Department of Labor undertook a
careful and comprehensive review of coal mine ventilation regulations. The
publication of the revised final rule took several years to complete and cost $5.2
million.

H.R. 994 creates opportunities for costly and burdensome litigation.

The bill creates numerous opportunities for judicial review of agency decisions to
continue, consolidate, or modify rules as well as OMB decisions to deny petitions.



THE BILL COULD ROLLBACK RULES THAT SERVE THE PUBLIC

Title II of the Hyde/Clinger Substitute to H.R. 994 would require an immense number of
rules to be reviewed in a comparatively short period of time with an enormous cost relative to
agency resources. If all of the deadlines are not met, it could result in suspension of the rule.

Accordingly, the bill is likely to result in a rollback of existing rules that are important to the
public health and safety. Examples of some valuable rules that could be threatened follow:

0

Blood supply standards.

These FDA regulations protect the nation’s blood supply from infectious diseases.
Examples include AIDS and hepatitis.

Clean Water Act effluent guidelines.

The Clean Water Act requires national minimum performance standards, or effluent
standards, for over 50 industrial categories. These guideline result in the removal of
over four billion pounds of pollution from industrial discharges each day, including
over one billion pounds of toxics per year.

Toxic Releases.

Under the Emergency Planning and Community Right-to-Know Act of 1986 and the
Pollution Prevention Act of 1990, manufacturing facilities are required to provide
information to the public about releases of toxic chemicals into the environment. This
information is gathered into EPA’s Toxic Release Inventory (TRI) database. Since
1988, national toxic releases have declined by 42.7%.

Child-resistant cigarette lighters.

CPSC has issued a safety rule establishing requirements to make disposable cigarette
lighters child-resistant. Fires started by children under the age of five cause an
average of 150 deaths, 1,100 injuries, and nearly $70 million in property damage.

'Brown lung" disease.

In 1978 OSHA issued a standard to protect textile workers from "brown lung" -- a
crippling and sometimes fatal disease. By 1985 the prevalence of the disease has
declined from 40,000 cases to 900 cases, or less than 1% of textile workers.

Mammography quality standards.

These regulations ensure high quality mammography, currently the most effective
method for detecting breast cancer. According to the most conservative estimate, 200 -
lives a year could be saved by these regulations.



Mine explosions and fires

Ventilation standards issued by the Mine Safety and Health Administration for
underground coal mines prevent the accumulation of methane and coal dust-fuel for
explosions and fires. In the 25 years before passage of the Coal Mine Health and
Safety Act of 1969, 901 miners were killed in explosions. In the 25 years after the
Act was passed, explosions claimed only 133 miners.



ASSESSMENT OF THE CLINGER/HYDE SUBSTITUTE TO H.R. 994

March 5, 1995

The Substitute would force agencies to reopen virtually every rule on the books, as well
as guidance, manuals, and other agency interpretive materials, and engage in elaborate and
expensive review and rulemaking processes, even for rules that are non-controversial and that are
effectively doing the job they were intended to do. The result will be to tie agencies in knots,
drain increasingly scarce agency resources, and subject agencies and our already overburdened
courts to a flurry of new lawsuits. The following assessment focuses on the provisions of the
most serious concern: '

. Overly Broad Scope. The Substitute defines as “covered rules” (sec. 204(a);
205(a)(3)(B)) for purposes of review: (1) major rules ($100 million annual effect,
major increase in prices, or significant adverse effects); (2) rules designated in
response to petitions or congressional requests; and (3) related rules (“necessary
for a comprehensive review”). This definition encompasses virtually every rule
on the books. Even more troubling is that to the extent that the definition of
major rule is intended to have any limits, those limits are vitiated by the
Substitute's extraordinarily broad definition of "rule" (sec. 214(6)), which includes
guidance documents, policy statements, and other interpretive materials and
which establishes that "each set of rules designated in the CFR as a part shall be
treated as one rule." T

. Burdensome Petition Process. The Substitute creates a petition process (sec.
203(c)) through which private parties can request that agencies review "non-
major" rules. The petition process is problematic for several reasons:

-- First, the threshold for review is too low -- the OIRA Administrator
(who would have to review all petitions) must grant the petition and
designate the rule for review unless “it would not be in the public interest”
to do so.

-- Second, the bill provides for extremely tight deadlines for OMB's
response (30 days to tell non-compliant petitioners how to rewrite their
petitions, 90 days to respond to petitions on the merits, 30 days for
congressional requests). Failure to respond by the deadline as well as any
denials of petitions would lead to litigation that would drain OMB

1



resources.

-- Finally, the requirement that a rule reviewed as a result of a petition (by
definition a non-major rule) must be reviewed within 4 years gives less
significant rules priority over major rules that are more worthy of review,

Burdensome and Unreasonable Review Procedures. The Substitute requires that
all existing major rules must be reviewed within 5-9 years. New significant rules
promulgated after enactment must be reviewed within 7 years of their effective
date. Rules subject to review as a result of petitions or congressional requests
must also be reviewed within 4 years (sec. 206). These deadlines may be
impossible to meet considering the workload involved. It will be both
exceedingly difficult and expensive for agencies to conduct the many complex
and detailed assessments and to comply with the multiple procedural steps that
will be required

Arbitrary and Dangerous Suspension Procedure. Permitting courts to suspend

rules (sec. 211(d)(3)) if an agency fails to complete review by the deadline is
unreasonably harsh and dangerous -- important health and safety rules would be
erased from the code for no other reason than a deadline was missed. This is
contrary to reasoned rulemaking and the public interest.

Arbitrary Restriction on Future Regulatory Improvements. The Substitute will

make it extremely difficult for an agency to conduct “a comprehensive review and
significant revision” of a rule more frequently than every 7 years (sec. 206(b)).
This could seriously undermine continuing efforts to streamline and reform rules.

Overly Burdensome and Prescripﬁve Review Requirements. The Substitute -
establishes a rigid and complex set of procedural steps that agencies and OMB

must follow in conducting the reviews (sec. 205). It is a classic “one-size-fits-all”
approach that would result in enormous unproductive make-work. In addition, the
Substitute requires that agencies follow detailed and specific formats in issuing
notices and reports as part of the review (sec. 207).

More importantly, even for rules the agency decides to continue without change
(and there are many that are non-controversial and widely accepted rules where
change is unwarranted), it must still publish a notice of proposed rulemaking and
complete a full rulemaking. This is an especially unproductive drain on resources.

Loss of Agency Discretion to OIRA. The Substitute creates numerous new
responsibilities and powers for the Administrator of OIRA which OIRA does not

have the resources, FTEs, or, in some cases, the expertise to carry out. Of
particular concern to agencies are provisions giving OIRA authority to: (1) grant

2



petitions (sec. 204(c)); (2) determine whether particular existing rules should be
reviewed in 5, 6, 7, 8, or 9 years (sec. 205(a)); and (3) veto agency decisions
whether rules should be continued unchanged, modified, or consolidated with
other rules (sec. 208(c)).

Excessive Litigation. The Substitute creates numerous new opportunities for
judicial review of agency decisions to continue, modify, or consolidate rules as
well as OIRA's decisions to deny petitions for review or alleged delay in
responding to petitions (sec. 211). This provision will subject agencies to an
endless stream of costly court cases, further burdening our already overstretched
court system and delaying the implementation of real regulatory reform.

Enormous Drain on Dwindling Agency Resources. Under the Substitute,

agencies would have to: (1) continuously conduct multi-step, burdensome reviews
of almost all their rules; (2) regularly complete the full rulemaking process, even
for those non-controversial or widely accepted rules that should be retained
without change; (3) continue to handle everyday responsibilities responding to
new legislation and new problems; and (4) respond to increasing litigation. All

- this while agency resources are not meeting current demand.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINQTON. D.C. 20503

March 1,1996
(House)

STATEMENT OF ADMINISTRATION PoLICY

(THIS STATEMENT HAS BEEN COORDINATED BY OMB WITH THE CONCERNED AGENCIES.)

Accountability Act of 1996
(The Clinger/Hyde Substitute)

The Administration supports judicial review of agencies!
regulatory flexibility analyses. The Administration, however,
has concerns about a one-year statute of limitations where a
shorter period of review for the final agency action is provided
by law. Moreover, the statute of limitations should begin after
the publication date of the regulation, not the effective date.

The Administration also supports the concept of legislative
branch accountability for regulations and, for that reason, has
endorsed a limited period of review by the Congress of rules
before they take effect. The Administration, however, opposes
extending this review period from the 45 days provided in the

Senate—passed Pbill (S. 219) to 60 days in this 1eglslat10n, and
objects to its retroactive application.

The Administration is committed to administrative review of
existing regulations and to eliminating those that are outdated,
ineffective, or unduly burdensome. The substitute amendment to
H.R. 994, however, does not provide an effective or workable

means of achieving this goal. The Administration strongly. >

-

opposes the administrative review prov151ons in H.R. 994 because,
among other things:

. The scope is overly broad. The bill's definition of *major
rule” and “covered rule" encompasses virtually every rule in
the existing Code of Federal Regulations, many of which are
ngn-controversial, insignificant, or otherwise do not

warrant review, as well as guidance and other policy
documents.

The review process is overly prescriptive and burdensome.
Agencies will be tied in knots while trying to comply with
the bill's burdensome and elaborate review procedures.

H.R. 994 prescribes detailed requirements for each step,
including initial designation of rules, review and analysis,
solicitation and consideration of public comments, as well
as full rulemaking proceedings. @ These procedures would have
to be followed even when the agency's analysis indicates
that the rule should be continued without change. There is,
in . addition, a ‘petition process that would force agencies to



devote resources to reviewing less significant rules before
more significant rules,..

. Excessive litigation would result. The bill would create
numerous new opportunities for judicial review, thus
introducing additional delay, cost, and uncertainty.

. Agency resources would be drained. Administration
experience with review of existing regulations has shown
that such a review, when thoroughly done, is very tinme-
consuming and expensive. Under this bill, these costs would
be imposed on agencies for potentially every regulation in
the Code of Federal Regulations, at a time when many
agencies are experiencing large budget reductions.

bill would allow courts to suspend regulatlons if
rulemakings are not completed by a set date. Given the
tremendous number of rulemakings that agencies will have to
conduct under this bill, important health and safety rules,
as well as rules that prov1de important economic beneflts,
could be suspended.

Oon the basis of these objections, if the substitute amendment to
H.R. 994 were presented to the President with the provisions
regarding administrative review of existing regulations, the
Director of the Office of Management and Budget and the

- Secretaries of Agriculture, Education, Energy, Health and Human
Services, the Interior, Labor, Transportation, the Treasury, and
Veterans Affairs, and the Administrator of the Environmental
Protection Agency and would recommend that it be vetoed.

* & % % %
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EnViroomental Stands
Alienate Some Backers

Of the GOP’s Agenda

Presidential, _Congressional .
Races May See Backlash | -

Because of Wedge Issue
One Antldote VlSlt the Zoo

By DennS FARNEY and Tmo'mY Nom :
Staff Reporters of! THE WALL SmEmJounNAl.

' COLORADO SPRINGS Colo; — Andrea
' Oberschlake, * who - admires Newt Gin-
_ grich's “guts” a.nd wlncm at the-sound of
Bill Clinton’s name,’ ‘is Republican to the
core. But one thing deeply troubles. her
abott her party: In her view. lt's antienvi-
ronment.” -

“Why . even have a government i

you can't have a planet tb praclice govern-
ment 'on?" asks the 27year' edi
assistant trainee.. ... y
- Comaputer consultant Ron Stone. also
and ‘just-as ‘Republican, .childn’t agree
-more, Environmental protecﬂonis *a pood

. function of government,” he insists. Even

as the GOP Congress curbs environniental -
spending, he argues for increased spend-.|

ing. “Runoff from mines is producing fish |

with threé eyes out- here"' he says with
some hyperbole. -

Republlonns don’t comeé miore granite-
solid than the party faithful who gathered
here recently for a Lamar Alexander presi-
dential-campaign rally. Colorado Springs
fs Republican the way Chicago is Demo-
cratic; 'it’s instinctive, bred in the bone.
But there is a fault line running through
the granite over. the environmental issue:
The ‘environment will be ¢ne ‘of the con-
cerns at the forefront of GOP primaries
_today in Colorado and New England as well
_as in Florida and Oregon next Tuesday.

Tension in the GOP

To be sure, there are plenty of people

-here like Frances Mathews, a crusty 63

year-old retiree whose environmental phi-
losophy is encapsulated by the bumper
sticker her car once sported: “If You're
Hungry and Out of Work, Eat an Environ-
mentalist.” But what is-striking, says Bob
Gardner, the local GOP county chainnan,

© is"“the tenslon in this community, even

within - the Republican. Party"” over the
envu:onmental issue. :

That tension spells election-year trou-
ble for the GOP. Thé environment is
rapidly developing into a *“wedge issue”

thrﬁtens Republican candidates.
k we should be honest and
admit thit our party hasn’t done a very

“good job on the environment,” says former

Tennessee Gov. Alexander-in an interview
here. “We would have been better off
identifying what we're for.” Mr. Alexan-

_ der is the only GOP presidential candidate

o talk much about the environment,
though Sen.- Robert Dole has raised it

Steve Jarding, of the Democratic Senato-
rial Campaign Committee, heavily credits
the environmental issue for January's

-Democratic victory in Oregon’s special

Senate election. And he says the issue is
.popping yp In states as diverse as Idaho,
"Michigan’ and Georgia.- Just yesterday,
congressional Democrits . and - Environ-
mental Protection  Agency chief Carol
‘Browner attacked a new, watered-down
regulatow—overhaul proposal that Republi-

" cans may’ brlng 4o the House floor:today.

‘Within hours, House :GOP' leaders were

copsidering ettlsonlng a-provision of the

{lj:that environmentalists most oppose—
reqiliring “federa) agencies. to review all
“‘mg regulaﬁons within five.to nine

' yms or rlskvcourt challenges nullifying

waso the Question s, can the Republlcan

' eléphant- paint itself. green? “More -impor-
. tant, do Republicans even want to paint

‘themselves green? Many of them came to
Washington determined to roll back envi-
ronmental and othet. regulations—to them,
& holy. ‘cause: “Furthermore,  spokesméan
Gordon Hengley of the National Republi--
¢an Senatorial: Committee argues that the
“wir on-the West” campaign ‘theme that

_ the GOP used so effectively against Clinton

-administration enyironmental policies in

1994wlllresouatethlsfallaswell }
>80 far, a majority of congressional

Repuhlicans seem loath to go beyond sym-

- bohc gestires. .-

' A House Republican Oonference memo
Wa.med GOP members in the fall that “the
environmentalist lobby and their friends in

_ the epo-terrotist underworld' are working

to_‘portray -the ‘GOP as “hostile to the
survival of every cuddly critter roaming
- God's 'greéen earth.” As antidotes, the
mermo suggested Republican members of
Congress do such-things as participate
in tree-planting ceremontes, pick up high-
way litter and “become active in your
“local zoo." And do it fast — “before your
*opponents can label your efforts ‘craven,
election vear eimmicks.’

Most Republicans insist theirs is -
merely a “perceptual problem,” -accord-
ing to GOP polister Linda DiVall. They
argue that .their overriding purpose Is

‘common-sense reforms in such matters as

the Superfund and clean-air, programs.

- The GOP Contract With America didn’t
even contain the world “environment.”
But the contract did have sweeping lan-
guage calling for -regulatory overhaul,
which inevitably meant cutting environ-
mental regulations. As a result, the House
passed bills requiring extensive cost-bene-
fit analysis of new environmental rules,
compensation when regulations. lower

_property values and a drastic reduction in
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' _Environment Stand Splits GOP

Continued From First Page
wetlands protection, among other things.
They also attached to an Environmental
Protection Agency spending bill a string of
legislative riders blocking enforcement of
various clean-air and clean-water rules,

Cutting EPA Funds

Almost all major Republican initiatives
have run aground in the more moderate
GOP Senate or been vetoed by Mr. Clinton.
However, the continuing budget impasse
has cut funds for the EPA by 14%. And the
GOP majority persuaded the president to
sign legislation with a rider that inakes it
_easier-for timber companies to cut trees in

“old growth'’ areas of national forests.
" _Though GOP legislative - results re-
mgin spotty, the entire legislative culture
changed after the 1994 Republican sweep.
Colorado Democratic Rep. David Skaggs, a
staunch environmentalist, says he could
scarcely believe his ears ' when one House
appropriations subcommittee held its ini-
tial meeting under the GOP majority early
last year. Ideas bandied around that day,
he reported to his constituents, included
transferring great tracts of national forest
land to private landowners, opening the.
Arctic National Wildlife Refuge to oil
exploration, ending all federal energy-con-
servation programs and terminating ail
land purchases for national parks, wilder-
ness areas and wildlife refuges for- five -
-~ In entertaining such ideas, drawn from -
-testimony that day by sucli conservative
think tanks as the Cato. Institute, the -
Heritage Foundation and Citizens for a
Sound Economy, the Republicans.appar-
ently frightened many voters. As Ms.
Divall summed it up in a December memo
to- industry:- “Most disturbing is that
§5% of-all Republicans do not trust their

- The two other major GOP presidential
contenders have shown little enthusiasm
for the green agenda. Patrick Buchanan
favors eliminating the Endangered Species
Act and opening the Arctic National wild-

. life Refuge for oll drilling. Steve Forbes

plants in the U.S. and questions federal
measures to restrict greenhouse-gas emis-

backs construction of new nuclear power | .*

running attack-ads, weighed in heavily on -
the side of Democrat Ron Wyden in Ore-
gon’s special Senate election. Mr. Wyden
won by less than 20,000 votes; environmen-
tal groups claimed to'have turned.out-as
many as 50,000 votes for. him. The Sierra
Club also will pour mone€y into-fall races.

" QOregon will again be an ‘environmental-
battleground when its voters pick a suc-
cessor to GOP Sen. Mark Hatfield, who is
retiring. So will Colorado, where Republi-
cans .must defend the open seat of GOP,
Sen. Hank Brown,also retiring. -~
Here n. Colorado,: the -environment— ..
particularly the issue of urban sprawl— |
promises to be a top election issue. The

sions because they are based on ‘‘global-
_ warming theory which s unproven.”

. But the GOP Senate appropriations

comimnittee is preparing to restore &s much

as $§5 billion to environmental and other

high- - priority domestic programs. And
‘New York Republican Rep. - Sherwood

ronment, says the number of GOP votes for
legislation rolling back environmental
laws Is dwindling. He has hosted a series of
“Green Eggs and Ham' breakfasts during
the past year, bringing environmental
lobbyists and -moderate Republicans to-
gether in his office to munch bagels and
plot ways to block antienvironmental
mieasures, .

House Speaker Gingrich, leader of
the Republican revolution, himself dis-
" plays streaks of green at times. A member -
of the Sierra Club from 1984 to 1990, he has
been a supporter of the Endangered Spe-
cles Act in the past. After a House commit-
tee passed a bill significantly narrowing
that law, the speaker informed Chairman
Don Young, an Alaska Republican, that he
wouldn’t permit the measure to go to the
floor. Mr. Gingrich is now trying to broker
a compromise, Just yesterday, he heid a
news conference with GOP lawmakers at
. Sterling Forest, a large tract in New Jersey
and New York, touting efforts to protect
ullll:& “environmentally sensitive water- .

s .)l )

- party when it comes to protecting the '
environment.” . .

© Now some Republicans, including pres-
idential ‘candidates, are scrambling to

reposition themselves. T
Everglades Restoration. .| “emotional  .and " publigFetatichs [
. Here in Colorado, Mr. Alexander por- ‘| grounds.” . “... . S
trays himself as “a champion of the great Desplte. some \GOP. moderation," the
American outdoors” — an artfully crafted | dominantmood among Republican legisla-

phrase that seemed designed to appeal, not
only to environmentalists, but also to Na-
tional Rifle Association members and
sportsmen’s groups like Ducks Unlimited,
which tries to preserve duck habitat.
Kansas Sen. Dole, fighting for delegate- |
- rich Florida, has proposed a $200 million -
. measure for Everglades restoration; it
. recently cleared both houses of Congress.
(The Clinton administration has proposed

* spending more than twice that amount.)

'But Mr. Gingrich remains a scourge of
the EPA and has called federal environ-
mental policies in general “absurdly ex-

Boehlert, & strong supporter of the envi-

battle lines between the two parties could
scarcely be more sharply drawn. = .

One leading contender for the Colorado
GOP Senate nomination is Rep. Wayne
Allard, whose 1995 House votes drew a
score of eight of a’ possible 100 from the
League of Conservation Voters. Among
other things, Mr. Allard supports a pro-

that could turni about 270 million
acres of Federal Bureau of Land Manage- -
ment land — an acreage more than two
times the size of California — back to the
states, at state option. Colorado Sen. Ben
Nighthorse Campbell, a Democrat-turned-
Republican, \mv;sod the proposal will pass.
“over my dead body.” A

° Th;ngth'er leading GOP contender ‘is
| state Attorney General Gale Norton, who

sorked under the controversial James
%Dx:tki—later to become President Reagan's
Interior Secretary —at Denver's Mountain.
States Lega! Foundation. The foundatio

The two.leading Democratic’ candi- -
dates, ‘according to a recent poil, are
attorney Tom Strickland, a' former Sierra -
Club volunteer, and Denver Councilwoman..
Ramona Martinez. Mr. Strickland says he
is running against “‘the most envimnm_en-’-
tally hostile Congress in a quarter-cen-"

» Ms. Martinez argued in a.recent
‘debate that “you can never go too far..... -
to protect our environment.’ o

pensive” and likely fo allocate money.on

tors remains strongly ‘antienvironmenta-

érnment-sponsored religion” based upon.

Low Marks on Score¢ard .- = - ;. -

. When the Léague .of: Conservation
Voters, the environmeéntal movement's po-
litical arm, issued its scorecard for the past

legislators “‘zero”- rankings. Al but one

vation Voters hopes to raise and spend
nearly $2 million in. House and -Sepate
campaigns this fall. . “The-environment
hadn't been' a. partisan: issue, - but the
Republican leadership has maie it one,”

T saoa Dracidant’ Tk Aarnto o 2ol

list, particularly in the House. Recently.
Rep. Helen Chenoweth, a Republican fire- |
" brand from Idaho, attacked Clintoh admin- |;

istration environmental policy as “a gov- -

““New Age mysticism, Nativé American.
folklore and primitive Earth worship.” . -

. congressional session, it gave a record 135
were Republicans, The League of Conser-

Here in Colorado Springs, there is
no doubt how Mr. Gardner, the El Paso
_County GOP chairman, will vote. But even
he worries about. uncontrolled develop-
" ment beyond the city limits. And he apolo-

gizes to a visitor for a still-healing open pit
. that scars the foothills below Pikes Peak.
} The pit Is a leftover from gravel mining. .

“Here I am, the leader of one of the
most conservative Republican Party or-
' ganizations in the country,” he muses.

“But I want to see that pit remediated.
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By John E. Yang
Washington Post Staff Writer -

 Mindful of their patty’s public im-
hge of being harsh on environmental
issues, House Republican leaders
postponed action yesterday on a
intended to overhaul the
ederal regulatory system and ease
e burden of red tape on small busi-

1 . Environmental Protection Agency
inistrator Carol M. Browner,
nvn-onmental groups and some

t's, abilrty to protect the
ironment by giving businesses

' n addition, Senate Repubhcans
egan to vowe ‘concern about.

ans to vote for a prowsnon that”
ight ‘be modified in the Senate,
ouse leaders decided to wait until -
" Senateacted,whmhoouldoome
_theendofthlsweek.ﬁwse

‘Were'behmd in- ﬂxedebate on

Yhip . Tom DeLay (R-Tex)’ told A

-group
edon'twanttoputmn'members
‘put; there taking a vote one more .
ime that the environmental extrém-

| Jsts cantw;st,mmandmlsrepr&ent

campaign ads.”
In addition, Rep. Sherwood L.

"| Boehlert (R-NY), a leading House

GOP moderate, had indicated he |
seek to scale back the bill's
equi t for a review of all exist-
federal regulations, If that effort
hesald.hewmﬂduytodelete
Dﬁ:resa!dBoehlert,
Lay sai -Government
Committee Chairman Wil-

.

jam F. Clinger Jr. (R-Pa.) and Rep.

McIntosh (R-Ind.), chairman
of the Government Reform subcom-
mittee on regulatory affairs, would
lmtsettoWoﬂu'mtat:umpr;;ynu.«se. o

\ . vumw”“" i)

- I‘:'

“If we can work something out
that makes sense, it's better to do
thatthangohaveaﬁghtonthe
floor,” DeLay said. -

House Speaker Newt Gingrich (R-

‘Ga.) has taken an interest in trying

to rehabilitate the House Republi-
cans’ image on environmental is-
sues, damaged last year when they
pressed legislation that would-have
restricted EPA’s regulatory powers,

Last week, Gingrich made:a rare

ﬂoorspeechm{avorofanamend-

ﬁégulatory Overhaul Put Off in House

Behind in the Debate on the Environment,’ GOP Postpones Action

ment to spend $120 million to pro-
vide environmental.safeguards for

- the Florida Everglades. The provi-

sion, offered by freshman Rep. Mark
Foley (R-Fla.), was approved.on a
299-t0-124 vote. B

On Monday, Gingrich was in New
Jersey to recognize the combined
private, state -and federal effort to
preserve a 17,000-acre woodland
lmown as the Sterling Forest. °

Staff writer Helen Dewar |
contributed to this report.

he. énvironment,” House Mannty

s
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p ce
sion later thig month,

Odds are that th : -
members now assignzdtwo Frincipal House

. out a compromjge bil] :

. gg;h(l;rt I(rllzd')N'Yv'z)o 8{1d Rep. David Mecln-
lert tislu'le House Ggg:ucceed. ;e

. Mental proponent; Mr. Mclntosh -
regulatory . officiaj i “qpe Bussr?' %hti?g- -

louse's Competitiveness ¢
his party’s fiercest regujatour;célﬁ:iscim one
i Rep. McIntosh_,v & strong proponént of
the regulatory-revision bill, said yes terday
at withdrawing the bill was preferable to
attempting a hasty Compromise, It's **pet.

ter to pass no ‘ .
e saig, O tiRg than to pass 2 bad b,

e g . . SAG aaalTEL oy
.. Letter From Monsanto ' SR
'~ But Rep. Boehlert " 'said. he belleves
agreement can be reached because Reps.
;, Hyde and Clinger, who will 2150 be in the *
*'negotiation,” have' made"“cohstructive”"
suggestions to revise the bill:*Business
interests don't want to dismantle a .quar-
ter-century-of progress. in environmental
/ legislation that brings some certainty to
- the process,” he said, citing &' letter he
received yesterday from Monsanto Co.
opposing the provision that requires agen-
::cles toreview regulations, ;-

The National Association of Manu-
facturers, however, strongly supports the
regulatory-review provision, as does

- House Majority Whip Tom DeLay (R.,
- Texas). If Republican negotiators reach no
agreement, House leaders ‘will extract.

* from the bill one or both of two relatively
uncontroversial sections and bring these to
the floor for a vote, - : -

Impact on Small Business* ~ ‘

One provision lets small businesses
petition agencies to calculate the impact of-
new rules on them; the other grants
Congress 60 days to reject new regulations -
before they take effect.. The Senate is
preparing to pass both provisions, possibly
as early as this week,

Separately, Sen. Carl Levin (D., Mich.)
has been negotiating with the Business
Roundtable on langusge for a regulatory-
revision bill. But at a White House meeting
with Sen. Levin Friday, Chief of Staff Leon
Panetta showed little enthusiasm for this

. effort. And an alde to Sen. Levin said-
the .two sides haven't reached agree--
ment, o ' :




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503 . 1y 10, 1995

(Senate)

STATEMENT OF ADMINISTRATION POLICY

(THIS STATEMENT HAS BEEN COORDINATED BY OMB WITH THE CONCERNED AGENCIES.)

S. 343 -~ Comprehensive Requlatory Reform Act of 1995

(Dole (R) KS and 29 cosponsors)
o

.The Administration strongly supports the enactment of cost-
benefit analysis and risk assessment legislation that would
improve the regulatory system. S. 343, however, is not such a
bill. Because the cumulative effect of its provisions would
burden the regulatory system with additional paperwork,
unnecessary costs, significant delay, and excessive litigation,
the Secretaries of Labor, Agriculture, Health and Human Services,
Housing and Urban Development, Transportation, the Treasury, and
the Interior, the Administrator of the Environmental Protection
Agency, and the Director of the Office of Management and Budget
would recommend that the President veto S. 343 in its present
form.

The Administration is particularly concerned that S. 343
could lead to:

° Unsound Requlatory Decisions. A regulatory reform bill
should promote the development of more sensible
regulations. S. 343, however, could require agencies
to issue unsound regulations. It would force agencies
to choose the least costly regulatory alternative
available to them, even if spending a few more dollars
would yield substantially greater benefits. It would
also prevent agencies responsible for protecting public
health, safety, or the environment from issuing
regulations unless they can demonstrate a "significant"
reduction in risk -- even if the benefits from a small
reduction in risk exceed the . costs. Both of these
features would hinder, rather than promote, the
development of cost-beneficial, cost-effective
regulations. In addition, S. 343 could be construed to
constitute a supermandate that would override existing
statutory requirements indiscriminately.

° Excessive Litigation. While it is appropriate for
courts to review final agency action to determine
whether, taken as a whole, the action meets the
requisite standards, S. 343 would increase
opportunities for lawsuits and allow challenges to



e

agency action that is not yet final. Further, by
needlessly altering numerous features of the
Administrative Procedure Act, S. 343 could engender a
substantial number of 1awsu1ts concerning the meanlng
of changes to well-established law.

A_Backdoor Requlatory Moratorium. S. 343 would take’
effect immediately upon enactment, consequently leading

to an unnecessary and time-consuming disruption of the
rulemaking process. It would require proposed
regulations that have already been through notice and
comment, and are based on cost-benefit analysis, to
begin the process all over again because of an agency’s
unknowing failure to follow one of the many new
procedures in the bill.

The Unproductive Use of Analytic Resources in Issuing
New Rules. Since the mid-1970s, Presidents of both

parties have selected $100 million as the line of
demarcation between that which warrants full-blown
regulatory analysis and that which does not. Because
cost-benefit and risk analyses can be costly and time-
consuming, the Administration believes that $100
million continues to be the appropriate threshold.

S. 343, however, has as its threshcld $50

million --a decision that would require

agencies to use their resources

unproductively and that therefore cannot

itself withstand cost-benefit scrutiny.

Agencies Overwhelmed-with Petitions-and the Lapsing of -
Effective Requlations. S. 343 creates numerous, often
highly-convoluted petition processes that, taken
together, could create opportunities for special
interests to tie up an agency in additional paperwork
and, in the process, waste valuable resources. Several
of these processes allow agencies inadequate time to
conduct the required analyses and prepare the required
responses to petitions; contain inadequate standards
against which the adequacy of petitions can be judged;
‘contain inadequate limitations on who may properly file
" petitions; and contain inadequate safeguards against an
agency becoming overwhelmed by large numbers of
petitions. These problems are exacerbated by '
provisions providing for the sunsetting of regulations
according to arbitrary deadlines, which could cause
effective regulations to lapse without going through
the notice and comment process.

Inappropriate Use of Risk Assessment and Peer Review.
S. 343’s risk assessment and peer review provisions are

overly broad in scope and would introduce unnecessary



delays into the regulatory process. They would
inappropriately subject all health, safety, and
environmental regulations to risk assessment and peer
review, regardless of whether such regulations are
designed to reduce risk or whether a risk assessment
and a peer review would, from a scientific perspective,
be useful or appropriate.

Slowed Environmental Cleanups. S. 343 could needlessly
slow ongoing and planned environmental cleanup
activities, including those at military installations
necessary to make the installations being made
available for productive non-military‘use. It would
also invite attempts to renegotiate cleanup agreements,
thereby hampering enforcement efforts and increasing
public and private transaction costs.

A Less Accountable and Less Transparent Requlatory
Process. Any regulatory reform bill should bring
"sunshine" to the regulatory review process. Executive
Order No. 12866, "Regulatory Planning and Review,"
provides both for centralized Executive branch review
of proposed regulations and for the disclosure of
communications concerning pending rulemakings between
persons outside the Executive branch and centralized
reviewers. S. 343, however, contains no such sunshine
provision and could consequently remove accountability
and transparency from the regulatory process.

An Unduly Lenathy Congressional Layover. S. 343
--includes a provision for a congressional layover of 60
days that goes beyond the provisions of S. 219, which
provided for a 45-day layover. S. 219 passed the
Senate by a vote of 100-0, with Administration support.

Unrealistic, Unmanageable Studies. S. 343 would
require a comprehensive study of and report on all
risks to health, safety, and the environment addressed
by all federal agencies. It would also require the
President to produce annually a highly detailed
estimate of and report on the costs, benefits, and
effects of virtually all existing regulatory programs.
Such studies would not only be unmanageable to conduct
and costly to produce, but would require scientific and
economic analytical technigues that go beyond the state
of the art. ‘ ‘

Unnecegsarily Hindered Enforcement of Requlations and
Out of Court Settlements. S. 343 could create

disincentives for regulated entities to bring
potentially conflicting regulations to the appropriate
agencies’ attention. It could also make it
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unnecessarily difficult for agencies to settle
litigation out of court.

. Significant Changes in Substantive Law Without Proper

Consideration. S. 343 goes beyond attempting to reform
the regulatory process by making changes in substantive
law -- altering, for example, the Delaney Clause and
the Community Right-to-Know Act. Whether such changes
are appropriate should be decided only after full
hearings in the committees of jurisdiction and full
debate on the merits.. '

The Administration is as concerned with the cumulative
effect of S. 343 as with its particular features. The
Administration remains committed, however, to improving the
regulatory process, both administratively and through
legislation.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT aAND BUDGET
WASHINGTON, D.C. 20503

ADMINISTRATOR

OFFICE OF
INFORMATION AND

REGULATORY AFFAIRS JUN 2 3 ]995

The Honorable Robert Dole
Majority Leader

United States Senate
Washington, D.C. 20510

Dear Mr. Leader:

We wish to provide the Administration’s views on the June
21st discussion draft of S. 343, the "Comprehensive Regulatory
Reform Act of 1995." The Administration is committed to seeing
enacted into law a regulatory reform bill that will help produce
more sensible regulations when they are needed. We recognize
that improvements have been made to the draft bill since it was
reported by the Judiciary Committee. Nonetheless, we continue to
have serious concerns with S. 343, and I would recommend that the
President veto it if it were presented to him in its current
form. Some of our more important concerns include:

¢ Threshold. Because cost-benefit and risk analyses can
be costly and time-consuming, the Administration
believes that $100 million is the appropriate
threshocld. S. 343, however, has as its threshold $50
million -- a requirement that would cause agencies to
- use their resources unproductively and that therefore
cannot itself withstand cost-benefit scrutiny.

L Risk Assessment/Peer Review. The Administration has
concerns about the extent to which S. 343's risk
assessment and peer review provisions are overly brocad
in scope and attempt to micromanage the process of
assessing risks.

[ ] Supermandate. We believe that Section 624, "Decisional
Criteria," could be construed both to constitute a
supermandate that would override existing statutory
requirements indiscriminately and to require agencies
to make unsound regulatory decisions.

L] Judicial Review. We believe that the bill could invite
substantial amounts of litigation that would neither
improve the agency decisionmaking process nor lead to
the production of more sensible regulations.

® Petition/Lookback Process. We remain concerned that

these provisions could provide an opportunity for
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special interests to tie up an agency in additional
paperwork and drain valuable resources in the process.
We are also concerned that they contain an arbitrary
deadline as a trigger for sunsetting regulations.

e Effective Date. S. 343 contains provisions that
provide little, if any, time for transition. The
Administration is concerned that an immediate effective
date could result in unnecessary and time-consuming
disruption of the rulemaking process, requiring
regulations that have already been through notice and
comment and subject to Executive Order No. 12866 review
to begin the process all over again because of an
unknowing failure to follow a particular procedure in
the bill. '

. Environmental Cleanups. The Administration is
concerned that Section 628 of the bill could halt in
their tracks hazardous waste cleanups now underway and
postpone for substantial periods of time those about to

begin.

L Requlatory Flexibility. S. 343 as originally
introduced contained provisions for judicial review of
Regulatory Flexibility Act certifications that the
Administration could support. The provisions of the
June 21st draft, however, do not include the
appropriate safeguards. These provisions could
consequently generate substantial amounts of new and
unproductive litigation.

This list of concerns is not exhaustive, and ocur evaluation
of regulatory reform legislation will depend as much on its
cumulative effect as on its individual features. We remain
committed to working with the Congress in oxder to produce a
regulatory reform bill that the President can sign. We remain
opposed, however, to any regulatory reform legislation that will
impair rather than improve the regulatory process and, '
specifically, to any bill that would generate additional ccsts,
additional paperwork, additional litigation, and additional delay
instead of producing common sense, cost-effective regulations
that will continue to protect our health, our safety, and our

environment.

Sincerely,

Sall tzen
Administrator

An Identical Letter Has Been Sent to the Hon. Thomas Daschle



ASSESSMENT OF S, 343

July 17, 1995

Over the last few days, S. 343 has improved in some

respects:

Passage of Senator Johnston’s amendment revising the
bill’s threshold requirement for the definition of a
major rule from $50 million to $100 million. This will
return the threshold to the level used by every
President since President Ford. (A step backward
occurred, however, with passage of the Nunn-Coverdell
amendment, which added to the definition of major rule
any rule that will have a "significant economic impact
on a substantial number of small businesses." This
change will significantly increase the number of major
rules.)

Passage of Senator Johnston’s amendment modifying the
effective date of the bill to cover rules whose notices
of proposed rulemaking were issued after April 1, 1995.
(This modification still leaves at risk a significant
number of rulemakings where a notice of proposed
rulemaking was issued after April 1, 1995 but which may
nevertheless have to go back to sguare one because the
issuing agency unknowingly failed to follow one of the
many provisions in 8. 343 that alter the rulemaking
requirements.)

Passage of the Johnston/Baucus/Lautenberg "superfund"
amendment deleting Section 628 of the bill which would
have required that major hazardous waste cleanups,
including superfund projects, comply with the bill’s
cost-benefit and risk assessment requirements. The
effect of Section 628 would have been to halt many of
these c¢ritical environmental cleanup projects in the
their tracks and to substantially delay many of those
about to begin.

Passage of the Dole/Levin "supermandate" amendment
further clarifying that nothing in the bill’'s ,
decisicnal criteria section (Section 624) "shall be
construed to override any statutory requirement,
including health, safety, and environmental
requirements." (Some still question the sufficiency of
the Dole/Levin language.)

Passage of Senator Glenn'’s "sunshine" amendment which

will help to ensure public accountability in the

regulatory process by mandating that OMB and agencies
]



establish procedures to provide the public with access
to information concerning regulatory review actions.

Passage of Senator Feingold’s amendment permitting
agencies to exclude from the peer review process any
expert who "has a potential financial interest in the
outcome" of the review.

Despite these improvements, there continue to be several
areas of significant concern:

Unsound Regulatory Decisions -- "Least Cost" vs. "Most
Cost-Effective". S. 343 would require agencies to
issue unsound regulations by forcing them to choose the
least costly regulation available to them, even if
spending a few more dollars would yield substantially
greater benefits.

Possible Approaches. The "least cost" alternative
language in the bill‘s decisional criteria section
(Section 624) could be replaced with one of the
following:

-- language identical to that used in the
Unfunded Mandates Reform Act of 1995 which
requires an agency to "select the least
costly, most cost-effective or least
burdensome alternative that achieves the
objectives of the rule";

-~ the langlage currently in the Glenn-Chafee
substitute which requires that an agency

explain whether the rule will achieve the
objectives in a "more cost-effective" manner
than alternatives;

-- the approach proposed by Senator Chafee which
requires that an agency make a finding that
"there is no other reasonable alternative
that provides equal or greater [the same
level of] benefits at less cost [in a more
cost effective manner]." ‘ o

Enormous Drain on Agency Regources -- Petitions.

S. 343 contains four provisions (Section 553 (1)
(interpretation of rules), Section 623 (look back),
Section 628 {(cld Section 629, alternative method of
compliance), and Section 634 (major free-standing risk
assessment)) which create numercus, often highly-
convoluted, petition processes that will provide
special interests with opportunities to tie agencies in
knots. Further exacerbating the situation, the
petition provisions do not permit agencies sufficient



time to conduct the required analyses and prepare the
proper responses; contain inadequate standards to judge
the adequacy of petitions; and contain inadequate
limitations on who may file petitions.

Possible Approaches. Deletion of the four petition
provisions would be the most effective means of
avoiding the potential for enormous waste of valuable
agency resources. (The APA already contains a
provision, Section 553(e), which allows private parties
to petition agencies for issuance, amendment, or repeal
of a rule.) Short of this, the four petition
provisions should be scaled back to: (1) limit the
number of petitions that can be filed with an agency;
(2) provide agencies with sufficient time tc respond to
petitions; (3) limit standing to those who are actually
adversely affected by a rule; and (4) eliminate
arbitrary sunset provisions which could cause effective
regulations to terminate without going through the
notice and comment process.

Excessive Litigation. S. 343 contains a number of
provisions that would vastly increase the opportunities
for lawsuits challenging various aspects of the
rulemaking process. Of most concern are the provisions
in Section 625 and the Regulatory Flexibility section
which would, contrary to traditional principles of
administrative law, allow challenges to agency actions
that are not yet final. Also of significant concern
are provisions allowing for judicial review of the
bill’s numerous petition processes. All of these
provisions, taken together, will permit special
interests to flood the courts with legal challenges to
proposed and final rules, further burdening our already
overstretched court system and delaying the
implementation of countless regulations designed to
protect the health and safety of our citizens.

Possible Approaches. The interlocutory review
provisions contained in Section 625 and the Regulatory
Flexibility section should be deleted, and the
provisions permitting judicial review of the various
petitions should be scaled back along with the entire
petition process.

A Backdoor Requlatory Moratorium -- Effective Date.
Even with the changes to the effective date provided by
Senator Johnston‘s amendment, enactment of S. 343 as
currently written could have the effect of a regulatory
moratorium by requiring that regulations proposed after
April 1, 1995 that have already been through notice and
comment and cost-benefit analysis begin the process all
over again because the rulemaking process did not
comport precisely with the new requirements in the




bill. This problem will be exacerbated if the final
version of this legislation requires that it take
effect immediately upon enactment.

Possible Approaches. The bill’s effective date
language should be similar to that used in the Unfunded
Mandates Reform Act: "This Act shall take effect six
months after the date of enactment and shall “apply only
to any agency rule for which a general notice of
proposed rulemaking is published on or after such
date. "

This assessment is based on action in the Senate at the
close of business Friday, July 14, 1995. There are a number of
pending amendments, however, which, if passed, would impose
unnecesgsary costs and delays, and encourage excessive litigation,
all of which the American people are trying to avoid.



DRAFT

ASSESSMENT OF S. 343 AS MODIFIED BY THE

CHAFEE AMENDMENTS AND THE MODERATE DEMOCRATS’ PACKAGE

July 28, 1995

In exchange for Chafee’s vote for cloture on the Dole/Johnston substitute, Dole,
Hatch and Roth agreed to a set of amendments proposed by Chafee that would modify the
Dole bill. While the Chafee amendments improve the bill in several important respects (for
example, the elimination of interlocutory appeals and deletion of the sunset provision in
agency look-back), the Administration would continue to have the following concerns with
the bill as modified by Chafee.

Decisional Criteria: The Chafee amendments would strike the "least cost" and
"significant risk reduction” decisional criteria and substitute language requiring
that the agency select the reasonable alternative with the "greater net benefits."”
While better than the "least cost” language, there is a division of opinion as to
whether the "greater net benefits" language provides a sufficient alternative.
Some agencies also remain concerned that the Chafee language intended to
clarify that underlying statutes shall govern when in conflict with the
requirements of Section 624 does not solve the "supermandate” problem.

Judicial Review: While the Chafee amendments solve the interlocutory review
problem, some agencies remain concerned with Chafee’s language addressing
standard of review. The concern is that the Chafee language (essentially the
Levin fix) does not adequately protect agencies from challenges asserting that a
rulemaking is arbitrary or capricious because the agency committed a
procedural misstep in conducting the cost/benefit analysis or the risk
assessment set forth in the bill.

Petitions: While the Chafee amendments attempt to streamline and consolidate
the bill’s various petition processes (for example, by providing for a single
consolidated court proceeding to review all petitions with regard to the look-
back schedule issued by an agency), these processes would remain overly
burdensome, For instance, Chafee’s amendments do not address the Section
629 (alternative means of compliance) or Section 634 (major free-standing risk
assessment) petitions. And while the Chafee amendments return the Section
553(1) petition process to existing law, they maintain the 18-month deadline for
agency response added by the Dole bill. Furthermore, the changes do not
address the 3-year deadline for responding to Section 623 major rule petitions
and do not fully resolve the problem that special interests may manipulate the
petition process by filing petitions under both Sections 553(1) and 623.

Effective Date: The Chafee amendments contain no effective date fix. The
Dole bill’s effective date provision remains one of the Administration’s most
serious concerns.

Risk Assessments: The Chafee amendments contain no fix for remaining
problems with the bill’s risk assessment sections (including making the peer
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review requirements more flexible and less burdensome, eliminating certain
scientific assumptions that will lead to biased results, limiting the consideration
of substitute risk, and restricting the agencies subject to the bill’s strict risk
assessment requirements to those that regularly issue rules involving risk).
These problems continue to be of considerable concern to some agencies.

Definition of "Major Rule": The Chafee amendments do not address the
Nunn-Coverdell Amendment’s substantial expansion of the definition of "major
rule," which will increase the scope and burden of the bill’s requirements.

Special Interest Provisions: The Chafee amendments contain no fixes for the
bill’s special interest provisions, including TRI and Delaney, both of which
remain issues of substantial concern to some agencies.

Regulatory Flexibility: The Chafee amendments contain no fixes for the reg
flex problems, other than the elimination of interlocutory appeals and the
requirement that the bill’s new reg flex decisional criterion must be exercised
consistent with the "greater net benefits" criterion in Section 624 (Chafee does
not articulate precisely how the two criteria will be made consistent).
Remaining problems include: mandatory stays, the "substantial evidence"
standard of review, decisional criteria, and the one-year statute of limitations.

APA Changes: The Chafee amendments strike the Dole bill’s new "substantial
support" standard of review and essentially return the Section 553(1) petition
process to current law. They do not, however, address a number of the bill’s
minor, and somewhat problematic, changes to the APA (Chevron language,
APA definition of rule (IRS guidance)).

Sections 708/709: Some agencies, particularly DOJ, remain concerned by the
Dole bill’s treatment of affirmative defenses in Section 708, as well as the
changes made by the Hutchison Amendment which added back Section 709
(estoppel/reliance on agency interpretation). These provisions would undercut
the federal government’s ability to enforce health, safety, and environmental
laws by making it harder to prosecute, and to penalize, businesses who violate
such laws.

A broad-based group of Democrats, led by Robb and Conrad, and including Glenn
and Levin, have drafted an additional package of amendments to the Dole bill, which
incorporate but go beyond the changes contained in the Chafee amendments. If Dole was to
accept these changes, in addition to the Chafee amendments, the bill would be substantially
improved over the version subject to the third cloture vote. Nevertheless, some agencies
continue to have significant concerns.

Decisional Criteria: The Democrats’ changes improve the "supermandate"
language, and improve the "greater net benefits” criterion by narrowing the
definition of "reasonable alternatives" and by defining "net" to permit
consideration of nonquantifiable benefits and other qualitative factors. Most
agencies find the new criteria acceptable (though far from ideal), although a



few agencies continue to believe that the new "greater net benefits" language is
unacceptable, and a few others remain dissatisfied with the Dems’
"supermandate™ language.

Judicial Review: The standard of review issue (can a decision be remanded
because of a procedural misstep) remains unaddressed by the Dems’ changes.

Petitions: The Dems’ changes substantially improve many of the probiems left
unaddressed by the Chafee amendments: elimination of the Section 634
petition process {(major free-standing risk assessments); elimination of any
review priority for major rules placed on an agency’s look-back schedule as a
result of a Section 623 petition; elimination of judjcial review of the grant or
denial of Section 623 petitions; and establishing Section 623 as the sole avenue
for petitions to amend or repeal major rules. It is still unclear how the Dems
propose to address problems with the Section 629 petitions (alternative means
of compliance) -- the most likely scenario is a sidebar agreement between
Bond and Robb to replace the provision with a Sense of the Senate that the
process will be addressed in separate legislation. While most agencies find the
altered petition processes acceptable, EPA continues to object to the 18-month
response deadline in Section 553(1).

Effective Date: The Dems’ change (exempting NPRMs filed 180 days after
enactment) significantly improves the bill’s effective date. While this fix is
acceptable, there is some concern about the addition of judicially reviewable
certifications that NPRMs published before the effective date have complied
with E.O. 12866.

Risk Assessments: Like Chafee, the Dems offer no fix for remaining
problems with the bill’s risk sections (peer review, scientific assumptions,
substitute risk, and covered agencies).

Definition of "Major Rule": The Dems’ changes limit the effect of Nunn-
Coverdell to 100 rules per year, government-wide, as identified by OIRA and
the SBA’s Chief Counsel for Advocacy. This is an improvement over current
Nunn-Coverdell, but the concern remains that, even with this change, the
provision stifl substantially increases (doubles) the number of major rules.

Special Interest Provisions: The Dems offer no fix (as of yet) for Delaney
(though Kennedy and Conrad would replace the bill’s existing language with a
Sense of the Senate that the issue should be addressed in separate legislation).
The Dems do offer a TRI fix, which is intended to codify existing EPA
practice. These issues remain unresolved and troublesome.

Regulatory Flexibility: The Dems’ changes significantly improve the reg flex
problems (mandatory stay, standard of review, decisional criteria, and statute
of limitations), and are acceptable.
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Sections 708/709: The Dems offer no fixes to the problems posed by the bill’s
affirmative defense and estoppel/reliance provisions.

Snakes: A few lesser problems remain unaddressed: FEC and FCC
exemption from the bill; elimination of FERC’s exemption; exemption of rules
authorizing removal of a product from commerce; SIPs; Section 707 (consent
decrees); statutory deadlines; regulatory accounting; and several minor changes
to the APA (Chevron language, APA definition of rule (IRS guidance)).
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UPDATED ASSESSMENT:

FINAL DEMOCRATIC PACKAGE OF MODIFICATIONS
TO THE DOLE SUBSTITUTE

August 4, 1995

The final Democratic package of changes to the Dole substitute remains essentially
unchanged from the original Democratic package that was the subject of the July 28, 1995
assessment. The new package is still premised on the assumption that the Dole substitute
will also be modified per the Chafee amendments. There have been, however, several
important changes to the original package, most of which improve it, but a few of which are
troubling. These changes are the focus of this assessment update. Because, on balance, the
modifications to last week’s Dem package are favorable, the overall assessment remains as it
was in the July 28, 1995 assessment: If Dole was to accept the Dem’s changes along with
the Chafee amendments, the bill would be substantially improved over the version subject to
the third cloture vote.

. Decisional Criteria: With regard to decisional criteria, the new Dem package
improves upon the original Dem package by striking the "preclude” language
and replacing it with "agency cannot make the finding under subparagraph
(A)" and by clarifying that "to the extent practicable" applies to both flexible
"reasonable alternatives" (a) of the type described in Section 622 and (b)
which minimize economic impact on small entities. With regard to the
"Construction With Other Laws" section, the bill’s "supplement and
supersede” language is deleted, and the "supermandate" issue is clarified by
allowing reasonable interpretations by agencies whether the requirements of
subchapter II are inconsistent with the requirements of their authorizing
statute.

. Section 625 Judicial Review: The new Dem package favorably addresses the
standard of review issue (can a decision be remanded because of a procedural
misstep) by deleting the "failure to comply” language.

. Petitions: The new Dem package improves the Dem’s original petition
proposal by striking the "on its face" language, but muddies the Section 623
judicial review issue by appearing to permit judicial review of the denial of
major rule petitions rather than the schedule as a whole. Section 629 petitions
(alternative means of compliance) are still not addressed explicitly; the word
continues to be that Bond and Robb have a sidebar agreement to deal with this
issue in separate legislation. (Note: Section 623 agency look-back has also
been improved with the addition of language permitting an agency to extend
the 11-year deadline if it encounters resource problems.)

. Effective Date: The new Dem package improves the effective date by deleting
the original proposal’s judicially reviewable requirement that agencies certify
that NPRMs published before the effective date have complied with E.O.
12866. The new package, however, reduces the effective date from 180 to 90




days after enactment. The legislative veto provision will become effective on
the date of enactment,

Risk Assessments: The new Dem package continues to offer no fix for
remaining risk assessment problems (peer review, scientific assumptions,
substitute risk, and covered agencies).

Definition of "Major Rule": The new Dem package takes a substantial step
backwards over the original package by raising the Nunn-Coverdell limit from
100 to 150 rules that significantly affect a substantial number of small entities.
Thus, the provision could more than double the number of major rules subject
to the bill’s requirements.

Special Interest Provisions: The new Dem package substantially improves on
the original Dem package by deleting the TRI language entirely and by
offering two Delaney fixes: (1) delete the Delaney language entirely; or (2)
substitute the Kennedy-Conrad language (Sense of the Senate, suspension of
Delaney pesticide enforcement, NAS study, fast track Sepate action).

Regulatory Flexibility: The changes in the new Dem package are essentially
identical to those in the original Dem package (original Dole language, no
decisional criteria). :

Sections 708/709: Like the original Dem package, the new Dem package
offers no fixes to the problems posed by the bill’s affirmative defense and
estoppel/reliance provisions.

Snakes: Like the original Dem package, the new Dem package fails to
address a few remaining minor problems with the Dole bill: FEC and FCC
exemption; elimination of FERC’s exemption; exemption of rules authorizing
removal of a product from commerce; SIPs; Section 707 (consent decrees);
statutory deadlines; regulatory accounting; and several minor changes to the
APA (Chevron language, APA definition of "rule" (IRS guidance)).

The Agencies: After reviewing the new Dem changes on today’s 5:00 p.m.
conference cali, the consensus (if not unanimous) opinion of the agencies was that, while far
from ideal, the Chafee amendments and the new Dem package represent a substantial move
in the right direction on the Dole bill, and that if Dole accepted all of these changes, . the bill
would be significantly less onerous than the version subject to the last cloture vote. Some
agencies continued to express concerns with certain specific provisions (DOJ -- Section 625
judicial review; EPA/FDA -- Delaney fix #2; USDA -- Nunn-Coverdell 150 limit; several
agencies -- judicial review of denials of Section 623 petitions).
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ASSESSMENT OF ROBB PACKAGE OF
MODIFICATIONS TO THE DOLE SUBSTITUTE

September 26, 1995

Senator Robb has approached Senator Dole with a package of changes to the
Dole/Johnston substitute to be made in exchange for his vote for cloture. The package is a
modified version of the package presented to Dole on August 4 by a group of Democrats,
including Robb and Conrad, which Dole summarily rejected. It appears that Robb is acting alone
in making this offer to Dole, but other rump Democrats are keeping a close eye on how the
discussions progress (this group no longer includes Conrad, who is still seething over the
dismissive reception given to the original Dem package in August). It is unclear whether Robb is
willing to discuss further changes to this package or whether this is a “take it or leave it” offer.

The new Robb package retains most of the elements in the original Dem package. It
continues to be premised on the assumption that the Dole bill will be modified per the
amendments offered by Senator Chafee in exchange for his cloture vote. However, Robb has
made several modifications to the August 4 package, some of which are troubling. These
changes are the focus of this assessment. The bottom line remains the same as in the August 4
assessment: If Dole were to accept all of Robb’s changes along with the Chafee amendments,
the bill would be substantially improved over the version subject to the third cloture vote.

Provisions Modified by Robb Proposal

. Decisional Criteria: The Robb offer makes several changes to the decisional
criteria language in the August 4 package. These changes are likely to be the
most troublesome to the agencies. On the positive side, Robb has added language
intended to highlight that the agency has considerable discretion and flexibility
when deciding what are the “reasonable alternatives” to which the decisional
criteria will apply.

On the down side, Robb has removed language from Section 624 (a) and (b)
which provide agencies an escape hatch to select an alternative that does not
satisfy the decisional criteria if such a finding cannot be made because of
scientific, technical, and economic uncertainties. Instead, Robb has added
language permitting agencies to consider “uncertainties” when selecting from
among the reasonable alternatives that which provides the “greatest net benefits.”
In addition, Robb has modified the “supermandate” language, reinserting the
“supplement not supersede” language and adding “or amend” to “override,” while
at the time deleting a sentence which made clear that the decisional criteria shall
not apply in situations where they are inconsistent with an agency’s other
statutory requirements, as reasonably interpreted by the agency.” The agencies
consider these two changes (and the decisional criteria section as a whole) to be
the most troubling.



. Section 625 Judicial Review: The Robb offer adds back the “failure to comply
language” some agencies (particularly DOJ) found troubling. A few agencies
continue to be concerned that a rule can be remanded because of any misstep in
fulfilling the bill’s procedural requirements. Robb attempts to address this
concern by adding language making clear that the failure to comply with the bill’s
requirements must “materially affect the outcome of the agency’s decision.”
Some agencies feel the “materially affect” language will limit procedural review
only to those missteps so significant as to clearly affect the substantive decision.

. Petitions: The Robb offer essentially mirrors the treatment of petitions in the
August 4 package, with the exception of three changes. First, Robb does not
propose to make Section 623 the sole avenue for petitions to amend or repeal
major rules. Instead, he proposes to ensure that a private party may not file
petitions under both Sections 553(1) and 623. Thus, if a petition filed under
Section 553(1) is granted, it will extinguish any Section 623 petition relating to
that rule, or remove the rule addressed by the 553(1) petition from the agency’s
review schedule. Second, Robb adds a provision which gives Congress the
authority to appropriate the funds necessary for an agency to complete review of
the rules on its schedule in 5 years as opposed to 10.

. Special Interest Provision: Like the August 4 package, the Robb offer deletes the
TRI language entirely. The Robb proposal no longer offers the two Delaney fixes
included in the August 4 package. Instead, it accepts the original Dole language
on Delaney, although it appears Robb is attempting to work out an agreement
whereby the Dole language will be dropped and the Republicans will bring it to
the floor separately shortly after the vote on the bill. Three agencies remained
very concerned about Delaney.

Provisions Not Modified by Robb Proposal Which Remain Problematic

. Risk Assessments: Like the August 4 package, the Robb proposal continues to
offer no fix for remaining risk assessment problems (peer review, scientific
assumptions, substitute risk, and covered agencies). The risk section is still much
improved over the original Dole risk language, and only a few agencies
(particularly DOL) continue to feel that this is a major problem area.

. Definition of “Méjor Rule”: The Robb offer does not change the August 4
package, which raises the Nunn-Coverdell limit to 150 rules that significantly
affect a substantial number of small businesses.

. Sections 708/709: Like the August 4 package, the Robb offer provides no fixes to
the problems posed by the Dole bill’s affirmative defense and estoppel/reliance
provisions. DQJ remains extremely concerned about these provisions.




. Snakes: Like the August 4 package, the Robb offer does not address several
remaining minor problems with the Dole bill: FEC and FCC exemption;
elimination of FERC’s exemption; exemption of rules authorizing removal of a
product from commerce; SIPs; Section 707 (consent decrees); statutory deadlines;
regulatory accounting; and several minor changes to the APA (Chevron language,
APA definition of “rule” (IRS guidance)).

The Agencies: As was noted in the August 4 assessment of the original Dem package, the
agencies were in near unanimous agreement that, while far from ideal, the Chafee amendments
and the original Dem package represented a significant move in the right direction on the Dole
bill, making it substantially less onerous than the version subject to the last cloture vote. Most
agencies continue to agree with this assessment despite the ground lost as a result of Robb’s
modifications. Several agencies, however, continue to express concern over a few of Robb’s
changes, most significantly the removal of the escape hatch and the backtracking on the
“supermandate” language, and to a lesser degree, the changes made to the judicial review
provision. :
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October 10, 1995

PROBLEMS WITH DOLE BILL NOT
ADDRESSED BY CONRAD/ROBB PROPOSAL

The August 4 package of changes to the Dole bill, offered by Senators Conrad and Robb,
left untouched the following problematic areas:

. Definition of "Major Rule": The August 4 package limits the effect of the
Nunn-Coverdell Amendment to 150 rules per year, government-wide, as
identified by OIRA and the SBA's Chief Counsel for Advocacy. While this
represents a small improvement over current Nunn-Coverdell, the concern
remains that the provision, even as modified by the August 4 package, will
more than double the number of major rules subject to the bill's requirements.
In addition, there are potential practical problems with implementing this
provision.

. Sections 708/709: The August 4 package does not address the problems raised
by the bill’s affirmative defense provision (Section 708) or the changes made by
the Hutchison Amendment, which added back the provision addressing estoppel
and reliance on agency interpretations (Section 709). The Administration
remains concerned that these provisions will undercut the federal government's
ability to enforce health, safety, and environmental laws by making it harder to
prosecute, and to penalize, businesses who violate such laws.

. Section 707: This provision is bad policy. It would undo, after the fact,
consent decrees that agencies have entered in to in order to settle litigation. In
addition, it will provide a strong disincentive for agencies to enter into future
consent decrees even if doing so would be in the public interest.

. Risk Assessments: Fixes are needed for several remaining problems with the
bill's risk assessment sections, including: (1) making the peer review
requirements more flexible and less burdensome; (2) eliminating superlatives
such as “most,” “greatest,” and “best” in the data collection section, which will
lock agencies into a single data point in areas where the most useful information

 might be expressed in the form of a range of probabilities or consequences; (3)
limiting the consideration of substitute risk to risks that flow directly from the
implementation of a regulation; and (4) applying the bill's risk assessment
requirements only to those agencies that regularly issue rules involving risk.

. Regulatorv Accounting: The bill currently requires that each agency, under
OMB supervision, prepare an accounting statement of the overall costs and



benefits of its major regulations. This proposal does not pass the cost-benefit
test itself. First, the requirement could apply to literally hundreds of major
rules each year -- in its present form, Nunn-Coverdell alone could add up to
150 major rules per annum. Second, many of these rules will be non-
controversial, making it unnecessary to force an agency to go through the costly
and time consuming process of preparing a statement. In short, the costs of
preparing such statements will far exceed the benefits, particularly given the

- absence of sound methodologies for estimating the aggregate costs and benefits
of regulation.

APA Changes: A number of seemingly minor, yet potentially quite
troublesome, changes to the APA remain in the bill. If not corrected, these
‘ problems will make the current informal rulemaking process even more
cumbersome and litigious.

-- It appears that the language on page 8, lines 1-10, is intended to
codify the Chevron decision. If this is so, the language incorrectly states
Chevron’s holding and should be modified to correctly reflect the
decision’s two-pronged test for determining whether to give deference to
an agency'’s interpretation of a statute.

-- There are problems with the bill’s definition of a rule under the APA.
The APA’s current exemption of grants and loans from the definition of
rule is not carried over in this bill. As a result, grants and loans would
be smbject to the bill’s myriad requirements, including risk assessments
and peer review. (Note: Our most recent version of S. 343 (#783) is
missing page 2, which contains the definition of a rule.. The above
discussion assumes that page 2 contains no exemption for grants and
loans.)

-- On page 7, lines 19-25, the bill requires that each agency’s statement
of basis and purpose shall include a discussion of, and a response to,
“any significant factual or legal issues presented by the rule, or raised by
the comments” on the rule. This language should be modified to limit
the required discussion and response to those legal and factual issues
raised in the comments only. Otherwise, an agency will be in the
untenable position of discussing and responding to any conceivable legal
or factual issue raised by the rule.

-- If the legislation is going to place an 18 month time limit on agency
decisions regarding Section 553(1) petitions, and provide for judicial
review, it must also include either a limit on standing (those “adversely
affected”) or a requirement that petition make a threshold showing to be
approved. Without such limitations, parties who are not adversely
affected by a rule, or whose do not have a meritorious claim, will
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nevertheless be able to tie an agency in knots by flooding it with Section
553(1) petitions.

-- The Administration continues to have no idea what the language on
page 12, lines 6-8 means. The concern is that it could be read to allow
someone to sue an agency any time a rulemaking file is missing any
piece, no matter how insignificant. Thus, this provision, like so many
others in the bill, will provide yet another opportunity for private parties
to tie-up agencies in court.

-- As currently drafted, S. 343 does not exempt the FEC from the bill’s
requirements. However, it would be improper for the FEC to be subject
to White House review and oversight. Similarly, the FCC issues
regulations regarding political advertising which should not be subject to
review by the executive branch. It is for this rcason that these are
independent agencies.

-- The bill exempts from its requirements any rule or agency action that
authorizes a product’s introduction into commerce, but requires that an
agency must jump through the bill’s many hoops in order to remove a
product from commerce. This is unfair and bad public policy.
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October 13, 1995

There are several problematic provisions in the recent Robb package of changes to
the Dole bill which would require modification before the Administration could sign-on to
the legislation, as follows:

Decisional Criteria/Supermandate. The Administration would not object to judicially
reviewable decisional criteria with the following changes to the current Robb language:

. Reinsert the “escape hatch” language from the August 4 Conrad/Robb package,
which would allow agencies to chose a regulatory option that does not meet the
decisional criteria if substantial economic, technical, or scientific uncertainties
exist and if they provide a written explanation of their decision.

. Reinsert the sentence added by Chafee (as drafted by Chafee) which clarifies that
the bill’s decisional criteria will not apply in situations where they are inconsistent
with an agency’s existing statutory requirements.

. Replace the “greater net benefits™ language with the criterion used in the
Unfunded Mandates Reform Act of 1995, which requires an agency to “select the
least costly, most cost-effective, or least burdensome alternative that achieves the
objectives of the rule.”

. Delete the new language requiring an agency to submit to Congress a written
explanation of why it has promulgated a rule that does not satisfy the decisional
criteria. The bill already provides Congress with a 45-day review period, thus
ensuring that Congress will both receive, and have an opportunity to review, an
agency’s written explanation.

Judicial Review. The Administration would not object to the Robb proposal’s current
formulation of the judicial review language, with one change:

. The final sentence to Section 625 should be modified to read: “A failure to
comply with this subchapter or Subchapter III may not serve as a basis for
invalidating a rule unless such failure did materially affect the outcome of the
agency’s decision.” This change would clarify that the burden rests on the party
challenging the agency action to show that the procedural misstep materially
affected the outcome, not on the agency to show that it did not.

Petitions/L.ook-Back. The Administration would not object to the Section 623 and
Section 553(1) petition processes set forth in the August 4 package. The Administration cannot
accept the two changes made to this language in the Robb proposal for the following reasons:



. As currently drafted, the Robb package eliminates language in the August 4
package which would have greatly reduced the opportunities to use the various
potentially duplicative petition processes to overwhelm and tie-up agencies by
designating Section 623 as the proper, and only, means of petitioning for review
of major rules and Section 553(1) as the avenue for petitioning for review of non-
major rules. Instead, under the Robb proposal, if a petition filed under Section
553(1) is granted, it would extinguish any Section 623 review relating to the same
rule. This would provide a perverse incentive for parties to file petitions for
review of major rules under Section 553(1) (because of the absence of any
threshold showing in a Section 553(1) petition and the presence of an 18-month
deadline for agency action).

. The new language providing Congress with authority to force an agency to review
all of the rules on its review schedule in 5 years rather than 10 if Congress
appropriates extra funds is not sufficient guarantee of funds since agency
appropriations occur on an annual basis and Congress cannot bind future
Congresses to continue the extra [appropriations]. In any event, the bill already
provides Congress with authority to amend an agency’s review deadlines with
respect to individual rules through the annual appropriations bills.

Delaney Clause. S. 343 is a procedural bill and it is inappropriate to resolve significant
substantive issues in such a bill. Accordingly, the Administration has objected to inclusion of
the provision addressing TRI, which is deleted in both the August 4 package and the Robb
proposal. Similarly, the Administration objects to the inclusion of any language regarding the
Delaney Clause.

Nunn-Coverdell Definition of “Major Rule.” The Nunn-Coverdell Amendment
substantially raises the number of rules that are subject to cost-benefit and risk analyses (it adds
150 rules that affect small businesses) and is unworkable (how to apportion the aggregate
number among the agencies and over the year). Suggestions include reducing the number of
rules to 100 or fewer; explicitly restricting the scope of the amendment to Section 622 (cost-
benefit analysis); and explicitly authorizing OMB to develop implementation.

The Dole bill contains a number of additional provisions which would have to be
changed before the Administration could support the legislation. None of these problems is
addressed in either the August 4 package or the Robb proposal.

Section 707 -- Consent Decrees. The prohibition against court enforcement of
settlement agreements that restrict agency discretion would effectively eliminate settlement
agreements as a method of resolving litigation since no one signs a settlement agreement
without giving up some amount of discretion. If agencies cannot settle, it means more
litigation.



Section 708 -- Affirmative Defenses. While reasonable reliance on an agency rule or
directive inconsistent with the rule being enforced could be an affirmative defense against any
penalty or other sanction sought as punishment for past activities, such reliance should not bar a
court from ordering prospective compliance with an agency rule or directive.

Section 709 -- Reliance on Agency Interpretation. While reasonable reliance on a
good faith interpretation of a regulation should be credited, it is important that there be sufficient
safeguards that such an interpretation is reasonable and does not simply allow parties carte
blanche to determine for themselves whether or not they are in compliance with health and safety
rules. :

Regulatory Accounting. The requirement that each agency prepare annually an
accounting statement of the actual costs and benefits of all of its major regulations over the

following 5 years would not pass a cost-benefit test for two reasons. First, there are a number
of major regulations that are neither controversial nor contentious and engaging in such
analysis would be “make work” for agencies already strapped for resources. Second, the
bill’s current definition of “major rule” is overly expansive -- see e.g., the discussion of
Nunn-Coverdell above. Some significant narrowing of the universe is required -- either by the
leadership of the Congress, OMB, etc.

Risk Assessments. The risk assessment and peer review language still needs to be
scrubbed to eliminate several remaining problems, including: (1) ensuring that the bill's risk
assessment requirements apply only to those agencies that regularly issue rules involving risk;
(2) limiting the consideration of substitute risk to risks that flow directly from the
implementation of a regulation; (3) making the peer review requirements more flexible and
less burdensome; and (4) eliminating superlatives such as' “most,” “greatest,” and “best” in
the data collection section, which will lock agencies into a single data point in areas where the
most useful information might be expressed in the form of a range of probabilities or
consequences.

APA Changes. A number of seemingly minor, yet potentially quite troublesome,
changes to the APA remain in the bill.

. It appears that the language on page 8, lines 1-10, is intended to codify the
Chevron decision. If this is so, the language incorrectly states Chevron’s first
prong of its test for determining whether to give deference to an agency’s
interpretation of a statute. '

. The APA currently exempts grants and loans from the definition of a rule. It
appears that such action would no longer be exempt and thus would be subject
to the bill’s many requirements, including risk assessments and peer review,



On page 7, lines 19-25, the bill requires that each agency’s statement of basis
and purpose shall include a discussion of, and a response to, “any significant
factual or legal issues presented by the rule, or raised by the comments” on the
rule. This language should be modified to limit the required discussion and
response to those legal and factual issues raised in_the comments; otherwise, an
agency will be in the untenable position of discussing, and responding to, any
conceivable legal or factual issue raised by the rule.

If the legislation is going to place an 18-month time limit on agency grants or
denials of Section 553(1) petitions, with judicial review, it must be limited in
terms of who can file such petitions (those “adversely affected”) and what
threshold showing they should make (“substantial likelihood™).

The language on page 12, lines 6-8 could be read to allow someone to sue an
agency any time a rulemaking file is missing any listed document, no matter
how insignificant.

The bill exempts from its requirements any rule or agency action that authorizes
a product’s introduction into commerce, but requires that an agency must jump
through the bill’s many hoops in order to remove a product from commerce.



We assume the Dole bill as amended during the floor debate (e.g., $100 million rather than
$50 million threshold), and adoption of the Chafee amendments (e.g., no interlocutory appeals, no
sunset of existing rules pending review, and no conflict with agencies’ underlying statutes) PLUS
the Democratic Senators’ August 4 offer (as modified by Robb) which eliminated many of the
problems we had earlier identified.

I. Remaining issues that are troublesome on their own and which, if not fixed, would

provide srounds to veto the bill.

Decisional Criteria/Supermandate -- ensure no supermandate and sufficient flexibility
where scientific or other uncertainties exist.

Petitions/I.ook-Back Review -- burdensome and overlapping processes would tie
agencies in knots and waste increasingly scarce resources.

Repeal of the Delaney Clause -- the Administration has objected to inclusion of this
provision, like the TRI provision, on the ground that significant substantive issues should
not be resolved in what is a “process” bill; at the same time, however, the'Administration
has acknowledged that the Delaney Clause needs to be fixed.

Effective Date -- backdoor regulatory moratorium if applicable retroactively.

I1. Issues that are troublesome but which, individually, would not support a veto message.

Nunn-Coverdell Amendment’s Definition of “Major Rule” -- expands rules subject to the
bill’s requirements to include up to 150 rules that affect small businesses.

Risk Assessments -- applies to all agencies rather than just those that routinely regulate
risk; micromanages peer review; requires extensive consideration of substitute risk; and

pushes agencies toward single-point estimates rather than ranges.

Judicial Review -- possibility that minor procedural misstep with cost or risk analysis
could be ground for remand.

Consent Decrees -- prohibits court enforcement of settlement agreements that restrict

. agency discretion; but any settlement agreement restricts the signers’ discretion.

Affirmative Defenses -- bars penalties where a party “reasonably” relies onrule
inconsistent with rule being enforced or party’s “good faith” interpretation of rule. -~
Changes to APA -- changes 50-year old law in lots of minor ways that will engender -
much uncertainty and/or litigation.

Regulatory Accounting -- burdensome and costly “make-work” requirement to calculate
annually the costs and benefits of all major rules for 5-year period.
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Message to be delivered: The President is a strong supporter of health, safety, and the environment. He also favors sensible regulations and recognizes the need fgr
responsible regulatory reform. (The press this summer was very favorable on the former point; the latter was less clear and resulted almost entirely from REGO II.)

There are, at this point, three basic strategies to advance this message:

1. Unequivocally pursue a veto strategy on the grounds that the Republicans are extreme and are doing reg reform the "wrong" way.
Pros
® Sends a clear and unambiguous message on health, safety, and the environment.
® Gives reassurance to skeptics-on the left, who we may disappoint on specific matters, that we are with them on this overarching issue.
e Gives wavering Democrats clear signal to be firm against Dole bill, even with variations.
Cons

e Having stated we support responsible regulatory reform, this strategy risks (i) losing credibility that we do support reform and (i) angering the business
community, including small business.

® Risks pushing critical 2 or 3 Democrats, who want to vote for something, into Dole's arms, thereby losing opportunity to improve bill.

°

Increases likelihood that, once the bill has a majority, many more Democrats will vote for it, thereby (i) risking veto-proofing the bill and (ii) making a veto anti-
Democrat as well as anti-Republican.

2. Set a high bar for improvements to the Senate bill and hold to it firmly, promising a veto on anything not meeting this standard.
Pros
e Continues our support for responsible regulatory reform within parameters most Democrats can accept.

e Gives wavering Democrats something to be in favor of, helping them with reelection, and inoculating ourselves from charges of being against reform if the
President must veto a bad bill. '

® We can claim victory if Dole moves to the left, but hold out a veto threat if the House pulls the bill to the right in conference.
Cons _

e May anger many on the left, who feel they have gone far enough or who want no bill at all.

e [fa bill passes the Senate that meets the high bar, Dole may claim a victory even if the ultimate conference bill is vetoed.

e [f wavering Democrats reject our last best offer, we may look ineffective, even within our own party.

3. Set a high bar, but one we're willing to negotiate from, both in the Senate and in conference.
Pros
e Continues our support for responsibie regulatory reform and allows us to stay at the table as long as we want to. »
e Recognizes that wavering Democrats may well move toward Dole prior to the 1996 election no matter what we do, and enables us to work with them.
® Maximizes chances of Senate -- and perhaps Congress -- passing a bill we can support and inoculates us if the President ultimately must veto.
Cons -
e Many vocal supporters on the left would assert that the Administration is not only against health, safety, and the environment, but also unprincipled.

® Members may think any movement to negotiate means the Administration will sign any bill, reducing our ability to negotiate effectively.
® Makes it very difficult to have a clear message.
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AWlnifed Slates Denale

WASHINGTON. D.C 20510

August S, 1095

The Honorable Charles S. Robb The Honorable Kent Conrad

United States Senate United States Senate
Washington, D.C. 20510 Washington, D.C. 20510
Dear Chuck: Dear Kent;

We would like to thank you and yonr colleagnes for your proposed package of
changes to the Dole-Johnston substitute to $.343, the Comprehensive Regulatory
Reform Act of 1995. We believe that obtaining a strong regulatory reform bill is a
commen objective of yours and the proponents of $.343. Some aspects of your
package are very straightforward and could be accepted without difficulty. Other
parts of the proposal are ambiguous, at best, and appear to weaken the chances for
getting a strong regulatory reform bill. QOthers are simply unacceptable. We are
responding to you on an expeditod basis becanse we belicve that it is cascential to
rcach closure now.

The following are our comments on each of your proposals.

1. Proposals on increasing emphasis on performance-based standards. These are
acceplable. We belicve that they strengthen the bill's existing commitient to
performance-based staudards.

2. Proposal to limit regulatory flexibility coverage. This proposal builds on and
clarifies an amendment that has been filed by Senator Nunn. We eccept your
provision limiting the application of majcr rule analysis under the Nunn/Coverdel!
amendment 10 150 rules per year.

3. Proposal on reasonable alternatives. You propose that the definition of
"reasonable altematives” include sets of closely related options. While this might be
a workable concept in the conteat of a fiee-wheeling analysis, 5.343 also requines an
agency 10 pick QI reasonable action, and not a set of closely related, but differen:
actions, when promulgating a final mile. Your proposed definition would not work
in this latter context. We understand that your concern is that the existing definition
in 8.343 is susceptible to the interpretation that agencies must analyzc a virtually
infinite number of reasonable alternatives. This was never our intent, and we have
50 stated in informal discussions on numerous occasiars. While we do not believe
that couris would actually construe $.343 in this manner since similar language in
other statutes has preseated no difficulty, we would be willing to accept statutory
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language thai addresses s concern, as well ay an accuiupanying colloguy to the
effect that the number, nature, and range of alternatives analyzed must be reasonable
and appropriate. Our proposed revision to the definition of reasonable alternatives
would draw on !anguage in the Glenn substitute and be as follows:

"(8) the term ‘reasonable altcrnatives’ means an appropriate number of
reasonable regulatory options reflecting the range that the agency has
authority to consider under the statute granting rulemaking authority,
including flexible regulatory options of the type deseribed in section
622(c)(2)(C)(iii), unless precluded by the statute granting the rulemaking
autherity;"

4. Ageuncy review process. Your proposal presents a number of ambiguities and
problems. The principal problem is one of process. This section was completely
rewritten once before, in response to strong criticisrn from the Administration and
Democratic members that it was too cumbersome and unworkable. It is our
recollection of those discussions, including discussions at the Member level
involving Democratic represeatatives of your Caucus, that the compromise achieved
on the major elements of section 623, while not perfectly satisfactory to cither all the
Democratic Members or all the Republican Members, was an acceptable middie
ground. nonetheless. To reopen major elements of this section (ie., the 3-year
scheduling of successful petitions) for further change from your side is unacceptabie.

In terms of specifics. we have the following reactions to your proposal:

a On pagc 4, before line 13, and on page 6, before line 11, you have
deleted two instances of a virmally identical subparagraph, providing
agencies with guidance on how to consider and prioritize rules that might be
amended. We have no idea why this language would be objectionable now,
as it wag reviewed and edited during the bipartisan discussion on this section,
and not objected to at that time.

b. On page 5, lines 1-8, you provide a different mechanism for dealing
with the problem of 2gency overload--allowing the scheduling of the review
of rules beyond the 11-year time frarne if the agency "reasonably determines”
that the resources would not be available to camry out the task. This
determination would be subject to judicial review., While we are not
unsympathetic to the problem of agency overload, we know of no way in
which any agency can "reasonably determine” what its fiscal and personnel
resources would be over a period of 11 years. Thus, your proposal would put
agencics in &n indefensible position, if they wished to avail themselves of the
mechanism. We dO nOt see (hat as a solution to agency avertoad. Your
proposal also deletes a provision contained cn page 30, lines 23-25 of the



LRGN, ALY S B L O TR AL (L 2 e T L ST 4, L ) TR L L S AR e R L S T R i, SREILATH R TP S TR TR BT S W /AW VR TE ALK SN SOV SR~ IR - e E AT I WE N W~ T SR S
«

08-07-95 10:554M  FRCH GAC COY §D-340 T0 93953047 20047013

3

Doie/Johnswa subsdiwte thag allows the United States Court of Appeals for
the D.C. Circuit to extend by 1 year the 3-year deadline for review of a rule
that was the subject of a successful petition. [f agency overload is of
continuing concern, we would be willing to consider a 2-year good-cause
extension t¢ the 3-year deadline. We see this as 2 more realistic remedy than
a judicially reviewable agency deterrnination about resources that are likely
io exist two Presidential terms, and six Congresses, :n the future.

¢. On page 5, lines 13.15, you provide a different relationship between
the petition process in section 623 and the petition right under section 553.
Under current law, any interested person has the right to petition for the
issuance, amendment, or repezl of a rule and is entitled to a written response
within a reasonable time. Such response, under current law, is subject to
judicial review, albeit under a lenjent standard. Under current law, the
definition of "rule" for the purposes of this right includes interpretative rules,
general statements of policy, and guidance. This existing right to pedtion to
amend or repeal a rule can be exercised on many grounds--for cxample,
because a rule is unconstitutional or because the rule exceeds the botinds of
the underlying statutc.

$.343 does not seek to change rights that citizens enjoy under current law.
However, because §.343 does creare new criteria that gavern rthe isstiance of
major rules, and because there is widespread bipartisan consensus that these
same criteria should be used to look at existing rules, the Dole/Johnston
substitute seeks to create a rational process for the exercise of the existing
right to petition, where the patition involves a major rule and the issue is
reiated to the new decisional criteria provided in the bill. We did this to
clarify the special procedures that apply in the case of major rules, not to
undo the rights that citizens currently enjoy under section 553.

We also believe that it would be inappropriate to shoehom every issue
that a citizen might want to petition an agency about with respect to a major
rule into the process defined in sectjon 623. For example, & petition on the
constitutionality of a rule would not be rationally reviewed by the standards
provided on page 28, lines 19-23, while a petition that challenged a cost-
benefit analysis or 2 risk agsessmant underlying a rule would. Section 6§23(c)
would probably be unacceptably complex if we tried to anticipate, and
provide standards for agency action on, every possible reason for filing a
petition to amend or repeal a rule.

d. On page 6, before line 15, you apparently would repeal Amendment
No. 1490, offered by Mr. Abraham, that was adopted on a 96-0 recorded vote.
If this is your intent, such a propesal would not be acceptable,
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¢. On page 6, linws 15-30, you provide somc rewritten language on
judicial review that permits the consolidation of all judicial challenges to a
review schedule into a single proceeding. With the addition of the following
language from page 30, lines 23-25 of the Dole-Johnston substitute (as
discussed ahove), your proposed language would be acceptable:

"The cowrt upon review, for good cause shown, may extend the 3~year
deadline under subsection (c)(2) for a period not to exceed 2
additional years."

f. You do not provide suggestions for any other changes to section 623
than the ones discussed abave, but we would like to eiterate our commitment
to accept Amendment No. 1864, proposed by Mr. Chafee, replacing the
sunset of a rule with a rulemaking to repeal the rule. This langoage is
identical to the language proposed for this subsection in Amendment No.
1647, proposed by Mr. Lavin.

g. You propose to delete section 634, providing a petition for agency
review of & major free-standing risk assessment. This would leave no avenue
for independent technical critique of risk assessments that drive. through non-
regulatory means, agency actions with substantial impacts (more than $100
million per year) on the U.S. cconomy. This is unacceptable.

5. Decisional criteria. The biggest issue in this section is your proposed formulation
of the "Construction with other laws." This formulation cannct be aceepied by our
side,

a. First, your proposed language would repeal Amendment No. 1496, a
Dole-Levin-Hatch-Roth-Johnston amendment “to carify that the bill does not
contain a supermandate.” At the time of its adoption, the Democratic floor
manager stated that he had "checked or. our side of the aisle. We would be
glad 10 accept this amendment." We do not believc it is acceptable to drop
language in the bil! that is clear and concise and that was formally declared
"acceptable” by all sides at the time of its adoption,

b. Second, your new language in this subsection states that the entire
section related to decisional criteria shall not apply if the requirements are
“inconsistent with the relevant provisions of the statute, as reasonahly
interpreted by the ageacy, that authorize the promulgation of a rule...." This
would appear to be the same exclusion as the one in the Glenn bill (S.:001),
govemning determinations of whether benefits justify costs {page 11, lines 14-
24). 5.1001 excludes the use of cost-benefit analysis in decision making if
“explicitly or impiicitly inconsistent with the statute under which the agency
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is acting." If agercies are to be given broad discretion to interpret whether
cost-benefit analysis is “consistent” with the statutc under which they arc
promulgating a rule, and if they may void the decisional criteria of the §.343
on the basis of that determination, then those agencies that are most in nced
of the discipline of cost-benefit analysis in making decisions wiil likely be the
agencies that are least affected by this bill.

c. We would like to reiterate our commitment 10 change the test within
the decisional criteria section from a "least cost alternative" test with broad
exemptions to a more streamlined "greater net benefits” test. We believe that
this improved formulation, proposed by Mr. Roth after extensive discussion
with Senatars Glenn and Levin, and accepted by Mr. Chafec ia his
Amendment No. 1865, is consistent with sound economics and public policy.
Further changes to this formulation that place unbridled discretion in the
hands of agencies to avoid decisiona! criteria, or that confuse the different
tests provided by cost-benefit analyses and those analyses required by the
Regulatory Flexibility Act, would be unacceptable.

6. Judicial review. Your language for "Standards for Review” is coufusing and
therefore unacceptable. This section in the bill begins by stating that “Compliance
or noncompliance by an agency with the pravisians of this subchapter and gubchapter
I shall be subject *o judicial review only in accordance with this subsection.” Yet
your proposed standard for review does not relate to what is being teviewed.
Because your language is ambiguous, it could be construed to prohibit not only
procedural review, but also substantive review of a rule for which the cost-benefit
anulysis or the risk assessment was fatally flawed. None of us want a nit-picking
procedural review of the requiremnents of subchapters I and [T of the Dole-lohnston
substitute. We believe that the existing language of the substitute makes this clear,
but weuld be willing to consider additional steps (¢.g., a coiloquy) to make our
common intention even more explicit,

7. Repgulatory flexibility. Your proposal, unfortunately, cannot be accepted. Among
its problems is the apparent lack of any enforceable duty on an agency, once it has
conducted a regulatory flexibility analysis for a non-major rulc, to do anything to
minirnize burdens to small business, and no prospect of judicial review it the agency
wholly ignores the requirement to either carry out a regulatory flexibility analysis or
make a certification that it is not required. The current language in the Dole/Juhinzsion
substitute has these essential features, as well as others.

8. Delaney Clause. We believe that a common negligiblc risk standard for ail
potentially cancer-causing substances in the food supply is sengible and
overwhelmingly supported by the scientitic community.
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The 1987 report of the Natioual Acudemny of Sciences (Regulating Pesticides
in Food: The Delaney Paradox) lays out a very detailed case for the standard
in the bill with sespect to pesticides in processed food. It shows that a
consistent negligible risk standard for pesticides would actually improve the
safety of the food supply and lead to lower overall risk of cancer from
pesticides and pesticide residues in our diet. According to a Ictter dated
August 2, 1995 from the President of the Institute of Medicine of the National
Academy of Sciences, the findings of this report are still relevant today.

The 1979 report of the National Academy of Sciences (Fuod Safery Policy)
examined the broader issue of safety of other food additives, food colorings,
and animal drugs, in addition to pesticides. Itis 2 far-ranging report of about
500 pages, with several hundred scientific references and potes. According
to the August 2 letter from the National Academy of Sciences, its findings
and recommendations are also still relevant today. The report's principal
statutory recommendation is that "The Congress should revise the food safety
provisioas of the Federal Food, Drug and Cosmetic Act (o abolish differences
in the statutory standards among categories of substances, and create a single
standard for food safery regulation applicable to all food substances." (page
9-11) In addition to considering risk, the repart advocates consideration of
whether risks and benefits apply differentially to specific gronps--such as the
young or aged, and pregnant women. (page 9-12) The report endorses
different treatment of substances in food based on whether they pose "high,"
"medium," or "low" risk. (pages 9-16 to 9-18) “"Low risk foods should be
exempt from special regulatory control, but not necessarily from educational
efforts (o reduce the risk still further by acquainting the public with the risks
they may pose, particularly in combination with other substances.” (page 9-
18) "When benefits can be estimated or objectively assessed so as to assist
the judgment of the consumer or of the agency, FDA should be responsibie
for obtaining such assessment. However, it should coatinue primarily ta ho
risk that triggers government intervention in the food supply, and the
government must remain cognizant of the centrality of risks in food safety
regulation.” (page S-19)

While the provision of the Dole/Johnston substitute does not implement every
recommendation made in the Food Safaty Policy report, and while a technical chaage
is required in the section references of the substitute, our language is consistent with
the Academy's direct rccommendation to move to a more consistert safety basis for
food additives, based on risk. Removing the bar on the introduction of food additives
that pose a negligibie risk is consistent with the Academy's position that low-risk
substances do not require special regulatory attention and that risk itself should be the
central consideration for action by the agency.
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The Food Sufery Folicy repont also illusurates the pitfalls of the proposal that you
have made. Congress asked for this broad study in November 1977 in P.L. 95-203,
the Saccharin Study and Labeling Act. The report was transmitted 14 months later.
To suppose that the Academy carry out a new, independent study of food safety and
report on "appropriate health based safety standards for pesticide residues, food
additives, and animal drugs, in both raw and processed food" withia 7 months is not
practical, unless the Academy were to simply review its existing reports. The report
also illustrates the difference between asking the Academy to do a report and acting
on its recommendations. Beginning in 1977, the National Academy assembled a
stellar committes that made a number of far-roaching recommendations for food
safcty reform. Those recommendations apparently have gathered dust for 16 years.
Tndeed, on the specific topic of Delaney reform, Congress has conducted numerous
hearings over the years, and the scientific obsolescence of the Dclancy Clause has
been identified again and again.

We do not believe that our recomumendation for comprehensive reform of the
Delaney Clause is contrary to the mainstream recommendations of the U.S. scientific
commurity. We see ro compelling need to ask the Academy to repeat a report that
the President of the Academy's Institute of Medicine (which would carry out any new
study requested by Congress) states is still relevant. Your provision would have the
cffect of keeping old cancer-causing pesticides, grandfathered at the timec of
enactment of Delaney, on the market and in the food supply for another year. Our
provision would allow the introduction of safer pesticides to displace them. We
believe that there is compelling case for the basic thrust of our provision. After so
many failed attempts to produce legislation to reform the Delaney Clause over the
tast few Congresses, we believe that Scnators deserve the chance to vowe on a
proposal that is in the mainstream of the best scientific recommendaticons on the
safety of the food supply.

9. Toxics Release Inventory. Your conceptual paper that you presented earlicr in
the week mentioncd that you would propose specific language on this topic. In siaff
discussions when the bill was still being actively considered, considerable progress
was being made on this topic. Given this backgrourd and the fact that the Senale has
already voted against an amendment to strike this subgection altogether, we are
disappointed not to see a proposal that would move in the direction of closure.

10. Findiag on Congressional Review. Your language would be acceptable, if you
are willing to change "on legislative intent” to “in legislative language”.

11, Effective Date. Your proposal is unclear as to whether "such date™ refers to the
datc of enactmeat or to the date that is 90 cays later. While we understand the
concern that is leading you [0 Propose an agjustment (o the way in Which the Act
takes effect, we cannot accept any propesal that creates incentives for agencies to
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“game" the passage of 5.343 by tushing vul notices of proposed iulemaking before
some future date and thereby bypassing the provisions of the Act.

In surmumary, while we cannot agree to a number of your proposals in their present
form, we welcome and respect your good-faith attempt to address the issucs in the
debate over $.343 and ‘o attempt 1o bridge the gaps between proponents of the bill
and some of those who have not supported the bill, to date. We have identified those
provisions that we are willing to incorporate into the bill. With respect to those
proposals with which we cannot agree, we would propose 1 time agreement so that
they oan be debated and resclved ¢on the Scrate floor. In that regard we would be
happy to have a separate vote on each proposal that we cannot accept followed by a
vote on final passage. '

Sincerely,
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93-ARR-15 CONTACTS:
JOE DAVIS 202-637-3094
FOR IMMEDIATE RELEASE JERRY JASINOWSKI 202-637-3106

DEMOCRATIC REGULATORY REFORM FROPOSAL UNACCEPTABLE

WASHINGTON, D.C., August §, 1995 ~ "This la‘est Democratic regulatory reforin
proposal is unacceptable because it would preclude the application of sound science and
common sense cost considerations to major regulatory decisions,” said Jerry Jasinowski,
chairman of the Alliance for Reasonable Regulation (ARR) and president of the National
Association of Manufacturers.

"There are significant constructive suggestions in this package and we appreciate the
efforts of Senatars Robb and other mederate Democrats who want reasonable regelatory
reform.

“But what is amazing about this proposal is that it would be weaker than even
President Clinton’s Executive Order eddressing regulatory reform, and would turn back the
clock on the regulatory progress of recent years.

"The outrageous ‘construction with other laws" language would completely negate the
application of the most important provisions of S. 343. It's a sham 10 say you suppornt
regulatory reform and then exampt government agencies from taking any actions.”

In letters to Senator Robb and Conrad, Jasinowski said, “For the ARR and others
who expect that S. 343 will produce smarter, more cost-effective, and productive rules, this
change to Section 624 towally emasculaies the application of common sense and cost-benefit
analysis to regulations and makes the bill ineffectual.”

"We would be better off with no bill than adopting this provision that takes the hcarl
out of S. 343 and kills the prospects for real regulatory reform," Jasinowsxki added.

“The proposal to delete the Delaney clause reform provision rejects the
recommendation of the bread scientific community. As former Surgeon General Koop said:
‘Repeal of the Delaney clause that combines the best of moderr science with wise public
policy, as contained in S. 343, can make the safest food supply in the world even better and
at less cost to the taxpayer,’” Jasinowski said. ,

Ia the letter, Jasinowski concluded, "In sum, we find the proposed modifications to b
inconsistent and confusing. A number of the proposals have merit, and we look forward to
working with you on those. On the other hand, we find proposed medifications o the
decisional criteria eviscerate the core of the bill and undermine the principal goal of
achieving greater overall benefits at less cost to the American public.”

The ARR, a coalition of more than 2,600 groups, represents the entire business
¢ommunity.

-ARR-

A capy of the ARR letter follows.

133) PEMNSYLVANIA AVENUE. NW . SHITE 14006 - NOBTH TOWER . WASHINGTONM, DC 20004.1 700 - [207) 437 11A1 FAY (202! 41
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August §, 1995

The Honorable Charles Robb
United States Senate

SR-154 4
Washington, DC 20510

The Honorable Kent Conrad
United States Senate
SH-724

Washington, DC 20510

Dear Senators Robb and Conrad:

On behalf of the Alliance for Reasonable Reguiation (ARR) 1 am writing 10 express il
views of ARR on the Proposed Madifications to the Dole/Iohnston Amendment to S.343 (hitea
August 4, 1995). ARR pgreatly appreciates the time and cffort that you have devotud i
developing the propossd modifications.

Our aim for this legislation has always been to preserve the protection for human health
safety, and the environment that we currently enjoy and to do so in a more efficient and effeciiv
manner. We are looking for and will accept, legislative language that strikes the optimnun,
balance between these two goals.  Any language however, must meet three essential tests: (1
it must mandate that, o the maximum extent possible and permitted by existing faw. the cosl
benefit analysis is a major factor in the regulatory decision; (2) it must hold the agency
accountable for complying with the requitements of the legislation; and (3) it must provide
adequate means for the affected public to petition agencies 1o reexamire old regulations whi.
efficiency or effectiveness are not consistent with the standards set forth in the legislation.

There are significant elements in the proposal that ARR recognizes have meuit
However, on the basis of these criteria, we find a number of the proposed modifications 1o lx
unworkable and unacceptable.

In this letter, I want to discuss bricfly four elements of the proposal that we find 10 h
most objectionable -- the provisions dealing with (1) decisional criteria. (2) the petition proce:.
(3) judicial review, and (4) the treatment of TRI and the Delaney Clause,

Degisional Criteri

In cur view, the proposed changes to Scction 624 would casentially commit to e
agency’'s unreviewable discretion the decision of whether, and how to, apply the new decisional

1331 PEMNSYIVANIA AVENLE. s - SUITT 1360 . MORTH TOWER . WASHINGTON, D¢ 20004-1790 . (202] 637 3141 PAX (30%) 03/ - -:
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criteria to major rules. Subsection 624(b){3) wou!ld create an enormous loophole, allowiny
agencies to dispense with findings relating to a comparison of the net benefits of vario
alternatives. And subsection 624¢d) would give apeucies enuvnaous discretdon o avoi
implementing thc ncw decisional criteria completely, I[ndeed, agencies would be given cven
more leeway 10 decide whether to take cost-benefit and related considerations into accouni 1.
they have under President Clinton’s Executive Order on Regulatory Planning and Review (15 ¢
12866). Moreover, agency decisicns to dispense with the decisional criteria of Section 624 1.,
promulgating a major rule would not even be reported to Congress, as is required in the currs;
version of 5.343, therety detracting from the accountability and transparency of the proci:.
Finally, tne proposed change 10 engram a fragment of the Regulatory Flexibility requiremen
into the requirements for flexible standards is very confusing and is likely to undercut the valu.
of both provisions.

We fear that the proposed modifications would turn Section 624 into a sham requireiei.
and undermine the fundamental objective of §.343 -- to establish cost-benefit and relive
decisional criteria that will really make a difference in agency decision-making on major nuk-
For ARR and others who expect that S.343 will produce smarter, more cost-effective, i
productive rules, this change to Section 624 totally emasculates the application of common et
and cost-benefit analysis 1o regulations and makes the bill ineffcctual.

Petition Process

The petition process for reviewing existing major rules and other actions established |
Section 623 has been seriously weakened. Pettions could no longer be filed at all to ceviy
frec-standing risk assessments. In addition, petitions to amend or repeal major rules could ol
be filed within a limited 130-day perlod ana would hereaner be barred, even if based on (i
information or grounds unrelated in those in Section 623. Thus, the petition opportunti
afforded under existing law, (5 U.S.C. Section 553(1)), would be arbitrarily curtailel
Moreover, even where an agency itself has recognized that a petition is meritorious, it coul.i
delay review of the rule for as long as eleven years instead of the three years specified in § 3.1 ¢

Indeed, even this eleven year deadiine would be unenforceable and could be extenls
indefinitely by the agency while the rule iiself remained in effect. The cumulative wnpact «.i
these changes will be to undermine the incentives for agencies to reexamine rules which i
a rosjur impact on the economy and contain serious technical, legal or scientific flaws 1h..
requirc correction.

Judicial Review

The carefully worded judicial review provisions of section 625 have been reworked ..
a manner that is both confusing and could eliminate agency accountability for implementingy 1.
roforms mandated by the logislation. Dy deleting any reforence to agency compliance with .
new requirements from section 625(d), the proposed modificarions coutd prevent courts ..
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overturning agency rules even where a required cost-benefit analysis or risk assessment has bes:

entirely omitted or the decisional criteria in section 624 have been completely ignared. As .
result, these requirements could become effectively unenforceable.

Delaney Clause apd TRI

The proposed modifications would eliminate what we believe is a key provision in § 34
reforming the Delaney Clause. There is consensus within the scientific community and
Congress that the Delaney Clause is outdated and should be rcplaced with a neghpible v
insignificant risk standard as contalned in $.343. Deleting or deferring this essenual reform v
simply not acceptable.

In addition, deleting the TRI provision from $.343, making needed changes 1o tha
impcrant program, is a serious mistake.

As a final matter, we are curicus about the omission of subsections (¢) and {f) o 1l
"New Proposal on Agency Review Process” (page 6 of proposed modifications). There appei:
to be missing language -- including the Sen, Abraham amendment (no. 1490) relating to sl
businesa.

In sum, we find the propased madifications tn he inconsistent and confusing. A numibs
of the proposals have merit, and we look forward to working with you on those. On the oths
hand, we find the proposed madifications te the decisional criteria eviscerate the core of bill it
undermine the principal goal of achieving greater overal! benefits at less cost to the Americ.a:
public.

Once again, we thank you for your efforts and look forward to working with you

Sincerely,

my J
esi
[ Nationsl Association of Manufacrurers
Chairman .
Aliiance for Reasonable Regulation



