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entities to develop and distribute such guides 

2 (b) SINGLE SOURCE OF fNFOR!vlATION.--Agencies sha II cooperate to make 

3 available to small entities through a single source o( information, the small entity 

4 compliance guides and all other available infonnation on statutory and regulatory 

5 requirements affecting small entities. 

6 (c) LIMITATION ON JUDICIAL REVIEW.- E)(ccptas prov+ded by this 
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subseetion, ani;,§' agency's designation of 0 small entity compliance guide shall 

not be subject to judicial review~r§~S~PttP~tlj9 any Civil or administrative 

action against a small entity for a violation occurring after ,he effective date of 

this section, the content of the small business~fttX:W:9WREMs~ guide may be 

considered as evidence of the reasonableness or appropriateness of any proposed 

fines, penalties or damages. 

SEC. 103. INFORMAL SMALL ENTITY GUIDANCE. 

(a) GENERAL.--Whenever appropriate in the interest of administering statutes 

and regulations within the jurisdiction of an agency, it shall be the practice of 

. the agency to answer inouiries bv sm2~: tillit;es conceminz infofTT)<ltion on 2)'," ,. . 

<!cvice about comp;iance with such 5[3[U[(,:5 3>1d regul,l[io[J" interpreting 3nd 

applying the law to specific sets of facts supplied bv the mall entity. In any 
-wr i-\1e.Al... . 

civil . "strative action against a sT'1all entity, gU! anct: pro\,idedg1y¥9 by 

~n::::i£~=~::o ,:::~:~:;~~:;:::;::~:sm:: a:::::posed 
fines, penalties or damages imposed on such small entity. 

(b) PROGRAM. --Each agency t~ID1,!~Iffi~;;t?~[~S~¥!H~~:(Rb\~2}Di[gq!~B~;shaII 
establish a program for issuing guidance in fesponser~~P9R9j:q~ to such inquiries . - ........................ . 

no later than I year after enactment of this section, utilizing existing functions 

and personnel of the ageney to the ~~~nfYiit§g1Bextent practicable. 

SEC. 104. SERVICES OF SMALL BUSINESS DEVELOPMENT 

CENTERS_ 
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March 8, 1996 

(A) work with each agency with regulatory authority over small 

businesses to ensure that small business concems that receive or are 

subject to an audit, on-site inspection, compliance assistance effort, or 

other enforcement related communication or' conrac( by agency personnel 

"e pcov;ded w;lh aeoofideo,d-m"m, 10 comment on (and ,.to "~_---~~ 
performance of such person;:!l: @u..c.n. ~c~ Qc..h~~) 

"(B) establish means to solicit and receive comments from small 

business concerns regarding actions,by agency employees conducting 

compliance or enforcement related activities with respect to the small 

business concern, and maintain tn;,: iqentity of the person and small 

business concern making such comments on a confidential basis;--an4it8 

tli§.~hi~··~~1~pt~~!iiBr§X~}.8¥!i[.i.S~S~~~phllSPQA;:J.9q&f~5.q1IB@;,78f 

ti:is~1~fi§·9~Qfig~n~1~etI9r.}·?7s; 
"(C) based on ~MQ§1@'4~t¥p}comments received from small business 

·.·.-.· ... ·.·.v.,~.::·.-.·.·.:.,.;.· ..•.•. , .. :.-.• ·· ... :."~-. 

concerns and the Boards, annually report to Congress aQd affected 

. . c ' . . f 100.4 I . agencIes concernmg the enlorcement actlvllJes 0 agenc~ p sonO€~ ~ 

regional and program offices aAG p~f30ftft~ of fach agency;--attd 

"(D) coordinate and report annually on the activities, findings and 

recommendations of the Boards to the Administration and to the heads of 

affected agencies~;ili.l2 

t;;~);~EB¥i~gti~;:&gsBfIIg~~t\sx;1~~imli~ii2RJi~~t¥iIg1%B~$n~:mA 

A&~fIE9I~.!lmi~~§ffi1H~ft1?i~i~Rti··:&i2::ti:t;!*@i8~ME~~;~~!~gti:g~;I~ 
Yn~iB·9i'~Qil1ib§p~:m~~~tf{$!~qI~g~q§¥I*'ili~~~;~~g~;,~V§gl~.~nW.~ 

·~.~ ••• E§!~g8ffi§~~R¥li]l1~ili~PHB§!Aqp·.:iR·;f~,12gqqs·;.rs:;~~Bf~@. 
"(c) REGIONAL SMALL BUSINESS REG0L, TORY FAIRNESS BOARDS.--

':(1) Not later than 180 days after :he date of enactment of this section, 

the Administration shall establish a Small Business RegulalOry Fairness 

7 MANA·RfD.942 



Board in each regional office of the Small Business Administration. 

2 "(2) Each Board established under p:lragraph (I) shall--
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March 8. 1996 

"(A) meet at)east annually to advise the Ombudsman em maners of 

concern to small businesses relating to the enforcement activities of 

agencies; 

"(B) report to the Ombudsman or. instances of excessive enforcement 

actions of agencies against small business concerns including any findings 

or recommendations of the B02rd as'to agencv enforcement policy or 

practice; and 

"(C) prior to publication, provide comment on the annual report of the 

Ombudsman prepared under subsection (bJ. 

"(3) Each Board shall consist of five members appoir.!ed by the 

Administration, after receiving the r~cor.lfnei1dati()ns of the chair and ranking 

minority member of the Small Business Commitiees of the House and 

Senate. 

"(4) Members of the Board shall SCTY(' for terms c)f three yt>"rs or less. 

"(5) The Admi;llstralion sh,,;1 5c:;c:, .: :il":i' ;;,,:~; "Oic.:lg the I11cnd)crs oj 

the Board who shall serve for not more [han 2 ve<Jrs as chair. 

"(6) A majority of the members of the Board shall constitute a quorum 

for the conduct of business, but a lesstr ilumber may hold hearings. 

"(d) POWERS OF THE BOARDS. 

"( 1) The Board may hold such 1M<!Hf1:-f5}' and collect such information as 

appropriate for carrying out this sectioll. 

"(2) The Board may use the United States mails in the same manner and 

under the same conditions as other depanmenls and agencies of the Federal 

Government. 

"(3) The Board may accept donations of services necessary to conduct its 

bus i ness~B£§y~q~5t:il:Wcr;th~gR@ii()Ks .• ·.JQ~lry~i f:#()liRe~·~~~F1p~~gp~'~~ 

f'.1A.i'!.A-R£O.942 
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"§611. Judkial R,vi,w fil! .. .. 
"(a)( 1) For any rule srbject to this chapter, 2 small entity that is adversely 

affected or aggrieved I;>ykgency action is entitled to judicial review of agency 

compliance with the requirements of this chapter, except the requirements of 

sections 602, 603, 609 and 612. 

"(2) Each court having jurisdiction to review such rule Cor compliance with 

section 553 of this title or under any other provision of ian shall have 

jurisdiction to review any claims of noncompJi;mce with this chapter, except the 

requirements of sections 602, 603, 609 and 612. 

"(3 )(A) A small entity may seek such review during the period beginning on 

the date of final agency action and ending one year later, except that where a 

provision of ',w requires that an 3:1ion challenging 3 final 3gency action be 

commenced before the expiration or- such one year period, <uch Jesser period 

shall apply to a petition for judicial review under this sec(;('TI. 

"(8) In the case where an agency del2Ys the issuance- of a final regulatory 

flexibility analysis pursuant to section 608(b) of this charneL a petition f::~ 

juJicia! rc\'ic\' linGer this section shall he t~led n,)i IJt('- [han --

(i) one year after the date the analvsis is made 2\':-lilable to the public, 

or 

(ii) where a provision of law requires [hat an acti()n challenging a 

final agency regulation be commenced befOre the e~Tiration of the one 

year period, the number of days specified in such provision oflaw that is 

after the date the analysis is mcde available to the public, .... ~ 

"(4) If the court determines, on the basis of the rulerr:akif!g record, that the~ 
agency action under this chapter was arbitrary, capricious, an abuse of discretion 

or otherwise not in accordance with the lav" the court shall order the agency to 

take corrective action consistent with this chapte", which m:,)' include--

(A) remanding the rule to the agency, 6f-c~ha 
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for the rule or at the time of publication of the final rule, along with a statement 

2 providing the factual and legal reasons for such cen i ficaliOIl. The agency shall 

3' provide such certification and statement to [he Chici' COllnsel for Advocacy of 

4 the Small Business Administration. ". 

S (b) Section 612 of title S, United States Code is amended --

6 (1) in subsection (a), by striking "the comminees on the Judiciary of the 

7 Senate and the House of Representatives, the Select Committee on Small 

8 Business of the Senate, and the Comminee on Small Business of the House 

9 of Representatives" and inserting "lhe Committees on the Judiciary and 

10 Small Business of the Senate and I·louse of Representatives". 

11 (2) in subsection (b), by striking '-his views with respect to the" and 

12 

13 

14 

IS 

16 

l' . , 

18 

19 

20 

21 

22 

24 

25 

26 

27 

28 

inserting in lieu thereof, "his or her views with respect to coinplian~e with 

this chapkr, the adequaey",;'I"t;:.· ttalf.P!'1 

(osrrla1IidniitiBS' and the". 
: :': :(;:::-:.: '"-.":.;-.;:;.;;;';-:::: ,>::.,;::.;::::~::~:;;:;:-,~:::::;:. 

SEC. 404. -SMALL BUSINESS ADVOCACY REVIEW PANELS. 

(a) SMALL BUSINESS OUTREACH A:"O I:--JTERAGE1,C( CO(;RDINATJON.--

(I) before "techniques," by inserting "the reasonable use of'; 

(2) in paragraph (4), after "entities", by inserting "including soliciting and 

receiving comments over computer networks"; 

(3) by designating the current text as subsection (a); wd 

(4) by adding the following new subsection: 

"(b) Prior to publication of an initi31 regulatory tlexibililY analysis. 

----"-" (HIH:);~§~J an agency i~f~plf~Bb5'HBj~spMpX~{ .• (~qqP9«E,~tr 
hlili&~)l~iliS8¥gii!ili~~~Hishall noti ty the Chief Counsel for Advocacy of the 

Small Business Administration and provide tha Chiaf Counsel with 

infomHltion on the potential impac\s of the¢l)i§JiCQ~K~~IM'itp ifiform%@8h 
9nfB'~B9fiH~l1n}B~~~£¥;"Wepror0sed rule on ~;r:all er:tities and the type 
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AMENDMENT NO. Calendar No. 

Purpose: to provide for a complete substitute. 

IN THE SENATE OF THE UNITED STATES--I04th Cong., 2d Sess. 

S.942 

To amend the Small Business Act to provide for the designation of an enforcement 
ombudsman and regional oversight board to monitor the enforcement activities of 
Federal agencies with respect to small business concerns, to provide for increased 
understanding of Federal regulations by small entities, to provide for judicial 
review of the Regulatory Flexibility Act, and for other purposes. 

Referred to the Committee on ------------------------
and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDMENT IN THE NATURE OF A SUBSTITUTE intended 
to be proposed by Mr. Bond 

Viz: 

I Strike all after the enacting clause and insert the following: 

2 SEC. 1. SHORT TITLE. 

3 This Act may be cited as the "Small Business Regulatory Enforcement Fairness 

4 Act of 1996". 

5 SEC. 2. FINDINGS. 

6 Congress finds that--

7 (1) a vibrant and growing small business sector is critical to creating jobs in 

8 a dynamic economy; 

9 (2) small businesses bear a disproportionate share of regulatory costs and 

10 burdens; 
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1 (3) fundamental changes that are needed in the regulatory and enforcement 

2 culture of federal agencies to make agencies more responsive to small business 

3 can be made without compromising the statutory missions of the agencies; 

4 (4) three of the top recommendations of the White House Conference· on 

5 Small Business involve reforms to the way government regulations are 

6 developed and enforced, and reductions in government paperwork 

7 requirements; 

8 (5) the requirements of the Regulatory Flexibility Act have too often been 

9 ignored by government agencies, resulting in greater regulatory burdens on 

10 small entities than necessitated by statute; and 

11 (6) small entities should be given the opportunity to seek judicial review of 

12 agency actions required by the Regulatory Flexibility Act. 

13 SEC. 3. PURPOSES. 

14 The purposes of this act are--

15 (1) to implement certain recommendations of the 1995 White House 

16 Conference on Small Business regarding the development and enforcement of 

17 Federal regulations; 

18 (2) to provide for judicial review of the Regulatory Flexibility Act; 

19 (3) to encourage the effective participation of small businesses in the 

20 Federal regulatory process; 

21 . (4) to simplify the language off ederal regulations affecting small 

22 businesses; 

23 (5) to develop more accessible sources of information on regulatory and 

24 reporting requirements for small businesses; 

25 (6) to create a more cooperative regulatory environment among agencies 

26 and small businesses that is less punitive and more solution-oriented; and 

March 8, 1996 2 MANAGER 1.942 



1 (7) to make Federal regulators more accountable for their enforcement 

2 actions by providing small entities with a meaningful opportunity for redress of 

3 excessive enforcement activities. 

4 SEC. 4. EFFECTIVE DATE. 

5 This Act shall become effective on the date 90 days after enactment, except 

6 that the amendment made by section 402 shall not apply to interpretive rules for 

7 which a notice of proposed rule making was issued before the date of enactment. 

8 TITLE I--REGULATORY COMPLIANCE 

9 SIMPLIFICATION 

10 SEC. 101. DEFINITIONS. 

11 For purposes of this Act--

12 (1) the terms "rule" and "small entity" have same meanings as in section 

.13 601 of title 5, United States Code; and 

14 (2) the term "agency" has the same meaning as in section 551 of title 5, 

15 United States Code. 

16 (3) the term "small entity compliance guide" means a document designated 

17 as such by an agency. 

18 SEC. 102. COMPLIANCE GUIDES. 

19 (a) COMPLIANCE GUIDE.--For each rule or group of related rules for which an 

20 agency is required to prepare a final regulatory flexibility analysis under section 

21 604 of title 5, United States Code, the agency shall publish one or more guides to 

22 assist small entities in complying with the rule, and shall designate such 

23 publications as "small entity compliance guides." The guides shall explain the 

24 actions a small entity is required to take to comply with a rule or group of rules. 

25 The agency shall, in its sole discretion, taking into account the subject matter of 

26 the rule and the language of relevant statutes, ensure that the guide is written using 
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I sufficiently plain language likely to be understood by affected small entities. 

2 Agencies may prepare separate guides covering groups or classes of similarly 

3 affected small entities, and may cooperate with associations of small entities to 

4 develop and distribute such guides. 

5 (b) SINGLE SOURCE OF INFORMATION.--Agencies shall cooperate to make 

6 available to small entities through a single source of information, the small entity 

7 compliance guides and all other available information on statutory and regulatory 

8 requirements affecting small entities. 

9 (c) LIMITATION ON JUDICIAL REVIEW.--An agency's small entity compliance 

10 guide shall not be subject to judicial review, except that in any civil or 

11 administrative action against a small entity for a violation occurring after the 

12 effective date of this section, the content of the small entity compliance guide may 

13 be considered as evidence of the reasonableness or appropriateness of any 

14 proposed fines, penalties or damages. 

15 SEC. 103. INFORMAL SMALL ENTITY GUIDANCE. 

16 (a) GENERAL.--Whenever appropriate in the interest of administering statutes 

17 and regulations within the jurisdiction of an agency, it shall be the practice of the 

18 agency to answer inquiries by small entities concerning information on and advice 

19 about compliance with such statutes and regulations, interpreting and applying the 

20 law to specific sets of facts supplied by the small entity. In any civil or 

21 administrative action against a small entity, guidance given by an agency applying 
, 

22 the law to facts provided by a small entity may be considered as evidence of the 

23 reasonableness or appropriateness of any proposed fines, penalties or damages 

24 imposed on such small entity. 

25 (b) PROGRAM.--Each agency regulating the activities of small entities shall 

26 establish a program for responding to such inquiries no later than 1 year after 

March 8. 1996 4 MANAGER 1.942 



1 enactment of this section, utilizing existing functions and personnel of the agency 

2 to the extent practicable. 

3 SEC. 104. SERVICES OF SMALL BUSINESS DEVELOPMENT CENTERS. 

4 Section 21(c)(3) of the Small Business Act (15 U.S.C. 648(c)(3» is amended--

5 (1) in subparagraph (0), by striking "and" at the end; 

6 (2) in subparagraph (P), by striking the period at the end and inserting a 

7 semicolon; and 

8 (3) by inserting after subparagraph (P) the following new SUbparagraphs: 

9 "(Q) providing assistance to small business concerns regarding regulatory 

1 0 requirements, including providing training with respect to cost-effective regulatory 

11 compliance; 

12 "(R) developing informational publications, establishing resource centers of 

13 reference materials, and distributing compliance guides published under section 

14 102(a) of the Small Business Regulatory Enfor~ement Fairness Act of 1996 to 

15 small business concerns; and 

16 "(S) developing programs to provide confidential onsite assessments and 

17 recommendations regarding regulatory compliance to small business concerns and 

18 assisting small business concerns in analyzing the business development issues 

19 associated with regulatory implementation and compliance measures.". 

20 SEC. 105. MANUFACTURING TECHNOLOGY CENTERS. 

21 The Manufacturing Technology Centers and other similar extension centers 

22 administered by the National Institute of Standards and Technology of the 

23 Department of Commerce shall, as appropriate, provide the assistance regarding 

24 regulatory requirements, develop and distribute information and guides and 

25 develop the programs to provide confidential on site assessments and 

26 recommendations regarding regulatory compliance described in Section 104 of this 

March 8, 1996 5 MANAGERI.942 



1 Act with respect to small business development centers. 

2 SEC. 106. COOPERATION ON GUIDANCE. 

3 Agencies may, to the extent resources are available and where appropriate, in 

4 cooperation with the states, develop guides that fully integrate requirements of 

5 both federal and state regulations where regulations within an agency's are of 

6 interest at the federal and state levels impact small businesses. Where regulations 

7 vary among the states, separate guides may be created for separate states. 

8 TITLE II--REGULATORY ENFORCEMENT 

9 REFORMS 

10 SEC. 201. SMALL BUSINESS AND AGRICULTURE ENFORCEMENT 

11 OMBUDSMAN. 

12 The Small Business Act (15 U.S.C. 631 et seq.) is amended--

13 (1) by redesignating section 30 as section 31; and 

14 (2) by inserting after section 29 the following new section: 

15 "SEC. 30. OVERSIGHT OF REGULATORY ENFORCEMENT. 

16 "(a) DEFINITIONs.--For purposes of this section, the term--

17 "( 1) "Board" means a Regional Small Business Regulatory Fairness Board 

18 established under subsection (c); and 

19 "(2) "Ombudsman" means the Small Business and Agriculture Regulatory 

20 Enforcement Ombudsman designated under subsection (b). 

21 "(b) SBAENFORCEMENTOMBUDSMAN.--

22 "(1) Not later than 180 days after the date of enactment of this section, the 

23 Administration shall designate a Small Business and Agriculture Regulatory 

24 Enforcement Ombudsman utilizing existing personnel of the Small Business 

25 Administration to the extent practicable. Other agencies shall assist the 

26 Ombudsman and take actions as necessary to ensure compliance with the 
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1 requirements of this section. Nothing in this section is intended to replace or 

2 diminish the activities of any Ombudsman or similar office in any other 

3 agency. 

4 "(2) The Ombudsman shall--

5 (A) work with each agency with regulatory authority over small 

6 businesses to ensure that small business concerns that receive or are subject 

7 to an audit, on-site inspection, compliance assistance effort, or other 

8 enforcement related communication or contact by agency personnel are 

9 provided with a means to comment on and rate the performance of such 

10 personnel; 

11 "(B) establish means to receive comments from small business concerns 

12 regarding actions by agency employees conducting compliance or 

13 enforcement related activities with respect to the small business concern, 

14 and maintain the identity of the person and small business concern making 

15 such comments on a confidential basis to the same extent as employee 

16 identities are protected under section 7 of the Inspector General Act of 

17 1978; 

18 "(C) based on substantiated comments received from small business 

19 concerns and the Boards, annually report to Congress and affected agencies 

20 concerning the enforcement activities of agency personnel including a 

21 rating of the responsiveness to small business of the various regional and 

22 program offices and personnel of each agency; 

23 "(D) coordinate and report annually on the activities, findings and 

24 recommendations of the Boards to the Administration and to the heads of 

25 affected agencies; and 

26 "(E) provide the affected agency with an opportunity to comment on 

March S, 1996 7 MANAGER I. 942 



1 draft reports prepared under paragraph (C) and include a section of the final 

2 report in which the affected agency may make such comments as are not 

3 addressed by the Ombudsman in revisions to the draft. 

4 "( c) REGIONAL SMALL BUSINESS REGULATORY FAIRNESS BOARDS.--

5 "( 1) Not later than 180 days after the date of enactment of this section, the 

6 Administration shall establish a Small Business Regulatory Fairness Board in 

7 each regional office of the Small Business Administration. 

8 "(2) Each Board established under paragraph (1) shall--

9 "(A) meet at least annually to advise the Ombudsman on matters of 

10 concern to small businesses relating to the enforcement activities of 

11 agencies; 

12 "(B) report to the Ombudsman on instances of excessive enforcement 

13 actions of agencies against small business concerns including any findings 

14 or recommendations of the Board as to agency enforcement policy or 

15 practice; and 

16 "(C) prior to publication, provide comment on the annual report of the 

17 Ombudsman prepared under subsection (b). 

18 "(3) Each Board shall consist of five members appointed by the 

19 Administration, after receiving the recommendations of the chair and ranking 

20 minority member of the Small Business Committees of the House and Senate. 

21 "(4) Members of the Board shall serve for terms of three years or less. 

22 "(5) The Administration shall select a chair from among the members of the 

23 Board who shall serve for not more than 2 years as chair. 

24 "(6) A majority of the members of the Board shall constitute a quorum for 

25 the conduct of business, but a lesser number may hold hearings. 

26 "(d) POWERS OF THE BOARDS. 
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1 "( 1) The Board may hold such hearings and collect such information as 

2 appropriate for carrying out this section. 

3 "(2) The Board may use the United States mails in the same manner and . 

4 under the same conditions as other departments and agencies of the Federal 

5 Government. 

6 "(3) The Board may accept donations of services necessary to conduct its 

7 business, provided that the donations and their sources are disclosed by the 

8 Board. 

9 "(4) Members of the Board shall serve without compensation, provided that, 

10 members of the Board shall be allowed travel expenses, including per diem in 

11 lieu of subsistence, at rates authorized for employees of agencies under 

12 subchapter I of chapter 57· of title 5, United States Code, while away from their 

13 homes or regular places of business in the performance of services for the 

14 Board.". 

15 SEC. 202. RIGHTS OF SMALL ENTITIES IN ENFORCEMENT ACTIONS. 

16 (a) IN GENERAL.--Each agency regulating the activities of small entities shall 

17 establish a policy or program within 1 year of enactment of this section to provide 

18 for the reduction, and under appropriate circumstances for the waiver, of civil 

19 penalties for violations of a statutory or regulatory requirement by a small entity. 

20 (b) CONDITIONS AND EXCEPTIONS.--Policies or programs established under this 

21 section shall contain, as appropriate, conditions or exclusion such as --

22 (1) requiring the small entity to correct the violation within a reasonable 

23 correction period; 

24 (2) limiting the applicability to violations discovered by the small entity 

25 through participation in a compliance assistance or audit program operated or 

26 supported by the agency or a state, or through a compliance audit resulting in 
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1 disclosure of the violation; 

2 (3) excluding small entities that have been subject to multiple enforcement 

3 actions by the agency; 

4 (4) excluding violations involving willful or criminal conduct; 

5 (5) excluding violations that pose serious health, safety or environmental 

6 threats or risk of serious injury; and 

7 (6) requiring a good faith effort to comply with the law. 

8 (d) REpORTING.--Agencies shall report to Congress no later than 2 years from 

9 the effective date on the scope of their program or policy, the number of 

10 enforcement actions against small entities that qualified or failed to qualify for the 

11 program or policy, and total amount of penalty reduction or waiver. 

12 TITLE III--EQUAL ACCESS TO JUSTICE ACT 

13 AMENDMENTS 

14 SEC. 301. ADMINISTRATIVE PROCEEDINGS. 

15 Section 504 of title 5, United States Code, is amended--

16 (l) in subsection (b), by striking "$75" in subparagraph (b)( 1) and inserting 

17 "$125"; and 

18 (2) in subsection (a) by adding the following new paragraph: 

19 "(4) In an adversary adjudication brought by an agency, an adjudicative officer 

20 of the agency shall award attorneys fees and other expenses to a party or a small 

21 entity, as defined in Section 601, if the decision of the adjudicative officer is 

22 disproportionately less favorable than an express demand by the agency, unless the 

23 party or small entity has committed a willful violation of law or otherwise acted in 

24 bad faith.". 

25 SEC. 302. JUDICIAL PROCEEDINGS. 

26 Section 2412 of title 28, United States Code, is amended--
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I (1) in paragraph (d), by striking "$75" in subparagraph (2)(A) and inserting 

2 "$125"; and 

3 (2) in paragraph (d)(l) by adding the following new subparagraph: 

4 "(D) In a civil action brought by the United States, a court shall award 

5 attorneys fees and other expenses to a party or a small entity, as defined in Section 

6 60 I of title 5 United States Code, if the judgment finally obtained by the United 

7 States is disproportionately less favorable than an express demand by the United 

8 States, unless the party or small entity has committed a willful violation of law or 

9 otherwise acted in bad faith. For purposes of this subparagraph, an "express 

10 demand" shall not include a recitation in the complaint of the maximum statutory 

II penalty." 

12 TITLE IV--REGULATORY FLEXIBILITY ACT 

13 AMENDMENTS 

14 SEC. 401. REGULATORY FLEXIBILITY ANALYSES. 

15 (a) INITIAL REGULATORY FLEXIBILITY ANALYSIS. -- Section 603(a) of title 5, 

16 United States Code, is amended--

17 (1) by inserting after "proposed rule", the phrase ", or publishes a notice of 

18 proposed rule making for a proposed interpretive rule making of general 

19 applicability"; and 

20 (2) by inserting at the end of the subsection, the following new sentence: . 

21 "In the case of interpretive rule making involving the internal revenue laws of 

22 the United States, this section applies only to regulations as that term is used in 

23 section 7805 of the Internal Revenue Code of 1986 and only to the extent such 

24 regulation imposes a collection of information, as that term is defined in the 

25 Paperwork Reduction Act of 1995) on small entities." 

26 (b) FINAL REGULATORY FLEXIBILITY ANALYSIS. -- Section 604 oftitle 5, United 
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1 States Code,js amended--

2 (1) in subsection (a) to read as follows: 

3 "(a) When an agency promulgates a final rule under section 553 of this title, 

4 after being required by that section or any other law to publish a general notice of 

5 proposed rulemaking, or otherwise publishing an initial regulatory flexibility 

6 analysis, the agency shall prepare a final regulatory flexibility analysis. Each final 

7 regulatory flexibility analysis shall contain--

8 "(1) a succinct statement of the need for, and objectives of, the rule; 

9 "(2) a summary of the significant issues raised by the public comments in 

1 0 response to the initial regulatory flexibility analysis, a summary of the assessment 

11 of the agency of such issues, and a statement of any changes made in the proposed 

12 rule as a result of such comments; 

13 "(3)a description of, and an estimate of the number of, small entities to which 

14 the rule will apply or an explanation of why nO,such estimate is available; 

15 "(4) a description of the projected reporting, record keeping and other 

16 compliance requirements of the rule, including an estimate of the classes of small 

17 entities which will be subject to the requirement and the type of professional skills 

18 necessary for preparation of the report or record; and 

19 "(5) a description of the steps the agency has taken to minimize the significant 

20 economic impact on small entities consistent with the stated objectives of 

21 applicable statutes, including a statement of the factual, policy, and legal reasons 

22 for selecting the alternative adopted in the final rule and why each one of the other 

23 significant alternatives to the rule considered by the agency which effect the 

24 impact on small business was rejected."; and 

25 (2) in subsection (b), by striking "at the time" and all that follows and 

26 inserting "such analysis or a summary thereof.". 
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1 SEC. 402. JUDICIAL REVIEW. 

2 Section 611 of title 5, United States Code, is amended to read as follows: 

3 "§611. Judicial Review 

4 "(a)(l) For any rule subject to this chapter, a small entity that is adversely 

5 affected or aggrieved by agency action is entitled to judicial review of agency 

6 compliance with the requirements of this chapter, except the requirements of 

7 sections 602, 603, 609 and 612. 

8 "(2) Each court having jurisdiction to review such rule for compliance with 

9 section 553 of this title or under any other provision of law shall have jurisdiction 

10 to review any claims of noncompliance with this chapter, except the requirements 

11 of sections 602, 603, 609 and 612. 

12 "(3)(A) A small entity may seek such review during the period beginning on 

13 the date of final agency action and ending one year later, except that where a 

14 provision of law requires that an action challenging a final agency action be 

15 commenced before the expiration of such one year period, such lesser period shall 

16 apply to a petition for judicial review under this section. 

17 "(B) In the case where an agency delays the issuance of a final regulatory 

18 flexibility analysis pursuant to section 608(b) of this chapter, a petition for 

19 judicial review under this section shall be filed not later than --

20 (i) one year after the date the analysis is made available to the public, or 

21 (ii) where a provision of law requires that an action challenging a final 

22 agency regulation be commenced before the expiration of the one year 

23 period, the number of days specified in such provision of law that is after 

24 the date the analysis is made available to the public. 

25 "(4) If the court determines, on the basis of the rulemaking record, that the 

26 agency action under this chapter was arbitrary, capricious, an abuse of discretion 
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1 or otherwise not in accordance with the law, the court shall order the agency to 

2 take corrective action ,consistent with this chapter, which may include--

3 (A) remanding the rule to the agency, and 

4 (B) deferring the enforcement of the rule against small entities, unless the 

5 court finds good cause for continuing the enforcement of the rule pending the 

6 completion of the corrective action. 

7 "(5) Nothing in this subsection shall be construed to limit the authority of any 

8 court to stay the effective date of any rule or provision thereof under any other 

9 provision of law or to grant any other relief in addition to the requirements of this 

10 section. 

11 "(b) In an action for the judicial review of a rule, the regulatory flexibility 

12 analysis for such rule, including an analysis prepared or corrected pursuant to 

13 paragraph (a)(4), shall constitute part of the entire record of agency action in 

14 connection with such review. 

15 "(c) Except as otherwise required by this chapter, the court shall apply the same 

16 standards of judicial review that govern the review of agency findings under the 

17 statute granting the agency authority to conduct a rule making. 

18 "(d) Compliance or noncompliance by an agency with the provisions of this 

19 chapter shall be subject to judicial review only in accordance with this section. 

20 "( e) Nothing in this section bars judicial review of any other impact statement 

21 or similar analysis required by any other law if judicial review of such statement or 

22 analysis is otherwise permitted by law." 

23 SEC. 403. TECHNICAL AND CONFORMING AMENDMENTS. 

24 (a) Section 605(b) of title 5, United States Code, is amended to read as follows: 

25 "(b) Sections 603 and 604 of this title shall not apply to any proposed or final 

26 rule if the head of the agency certifies that the rule will not, if promulgated, have a 
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1 significant economic impact on a substantial number of small entities. If the head 

2 of the agency makes a certification under the preceding sentence, the agency shall 

3 publish such certification in the Federal Register, at the time of publication of 

4 general notice of proposed rule making for the rule or at the time of publication of. 

5 the final rule, along with a statement providing the factual and legal reasons for 

6 such certification. The agency shall provide such certification and statement to the 

7 Chief Counsel for Advocacy of the Small Business Administration.". 

8 (b) Section 612 of title 5, United States Code is amended--

9 (l) in subsection (a), by striking "the committees on the Judiciary of the 

10 Senate and the House of Representatives, the Select Committee on Small 

11 Business of the Senate, and the Committee on Small Business of the House of 

12 Representatives" and inserting "the Committees on the Judiciary and Small 

13 Business of the Senate and House of Representatives". 

14 (2) in subsection (b), by striking "his views with respect to the" and 

15 inserting in lieu thereof, "his or her views with respect to compliance with this 

16 chapter, the validity of the rule with respect to small entities and the". 

17 SEC. 404. SMALL BUSINESS ADVOCACY REVIEW PANELS. 

18 (a) SMALL BUSINESS OUTREACH AND INTERAGENCY COORDINATION.-- Section 

19 609 of title 5, United States Code is amended--

20 (l) before "techniques," by inserting "the reasonable use of'; 

21 (2) in paragraph (4), after "entities", by inserting "including soliciting and 

22 receiving comments over computer networks"; 

23 (3) by designating the current text as subsection (a); and 

24 (4) by adding the following new subsection: 

25 "(b) Prior to publication of an initial regulatory flexibility analysis that an 

26 agency is required by this chapter to conduct--
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1 "(1) a covered agency shall notify the Chief Counsel for Advocacy of the 

2 Small Business Administration and provide the Chief Counsel with information 

3 on the potential impacts of the proposed rule on small entities and the type of 

4 small entities that might be affected; 

5 "(2) the Chief Counsel shall identify individuals representative of affected 

6 small entities for the purpose of obtaining advice and recommendations from 

7 those individuals about the potential impacts of the proposed rule; 

8 "(3) the agency shall convene a review panel for such rule consisting 

9 wholly of full time federal employees of the office within the agency 

10 responsible for carrying out the proposed rule, the Office ofInformation and 

11 Regulatory Affairs within the Office of Management and Budget, and the Chief 

12 Counsel; 

13 "(4) the panel shall review any material the agency has prepared in 

14 connection with this chapter, including any draft proposed rule, collect advice 

15 and recommendations of the small entity representatives identified by the 

16 agency after consultation with the Chief Counsel, on issues related to 

17 subsections 603(b), paragraphs (3), (4) and (5) and 603(c); 

18 "( 5) the review panel shall report on the comments of the small entity 

19 representatives and its findings as to issues related to subsections 603(b), 

20 paragraphs (3), (4) and (5) and 603(c), provided that such report shall be made 

21 public as part of the rulemaking record; and 

22 "(6) where appropriate, the agency shall modify the proposed rule, the 

23 initial regulatory flexibility analysis or the decision on whether an initial 

24 regulatory flexibility analysis is required. 

25 "( c) Prior to publication of a final regulatory flexibility analysis that a covered 

26 agency is required by this chapter to conduct--
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1 "( 1) an agency shall reconvene the review panel established under 

2 paragraph (b )(3), or if no initial regulatory flexibility analysis was published, 

3 undertake the actions described in paragraphs (b)(l) through (3); 

4 "(2) the panel shall review any material the agency has prepared in 

5 connection with this chapter, including any draft rule, collect the advice and 

6 recommendations of the small entity representatives identified by the agency 

7 after consultation with the Chief Counsel, on issues related to subsection 

8 604(a), paragraphs (3), (4) and (5); 

9 "(3) the review panel shall report on the comments of the small entity 

10 representatives and its findings as to issues related to subsections 604(a), 

II paragraphs (3), (4) and (5), provided that such report shall be made public as 

12 part of the rulemaking record; and 

13 "(4) where appropriate, the agency shall modify the final rule, the final 

14 regulatory flexibility analysis or the decision on whether a final regulatory 

15 flexibility analysis is required. 

16 "( d) An agency may in it discretion apply subsections (b) and (c) to rules that 

17 the agency intends to certify under subsection 605(b), but the agency believes may 

18 have a greater than de minimis impact on a substantial number of small entities. 

19 "(e) for purposed of this section, the term covered agency means the 

20 Environmental Protection Agency and the Occupational Health and Safety 

21 Administration of the Department of Labor.". 

22 (b) SMALL BUSINESS ADVOCACY CHAIRPERSONS.--Not later than 30 days after 

23 the date of enactment of this Act, the head of each agency that has conducted a 

24 final regulatory flexibility analysis shall designate a small business advocacy 

. 25 chairperson using existing personnel to the extent possible, to be responsible for 

26 implementing this section and to act as permanent chair of the agency's review 
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1 panels established pursuant to this section. 

2 
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AMENDMENT NO,_ Calendar Nu._ 

Purpose: to provide for a complete substitut,e. 

IN THE SENATE OF THE UNITED STATES-I04tb COBB •• 2d Sess. 

S.942 

To amend the Small Business Act to provide for the designation of an enforcement 
ombudsman and regional oversight board to monitor the enforcement Qctivitic:s 
of Federal agencies with respect to small business concerns, to provide for 
increased understanding of Federal regulations by small entities. to provide for 
Judicial review of the Regulatory Flexibility Act. and for other purposes, 

Referred to the Committee OIl 
~--~----------------and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDMENT IN THE NATURE Of A SUBSTITUTE intended 
to be proposed by Mr. Bond 

Viz: 

1 Strike all after the enacting clause and insert the following: 

2 SEC. 1. SHORT TITLE. 

3 This Act may be cited as the: .... Small Business Regulatory Enforcement 

4 Faimess Act of 1996". 

5 SEC. 2. FINDINGS. 

6 Congress finds that--

7 (1) a vibrant and growing small busines:!l :!lector b criticallv \:r~i1lingjob:s in 

8 a dynamic economy; 

9 (2) small businesses bear a disproportionate share of regulatory costs and 

10 burdens; 

11 (3) fundamental changes that are needed in the regulatory and enforcement 
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1 culture offederaI agencies to make agencies more responsive to small business 

2 can he made without compromising the statutoJ:)' mi~~ions of the agencies; 

3 (4) three of the top reconunendations of the White House Conference on 

4 Small Business involve refonns to the way government regulations are 

5 deyelopeu and enforced, and reductions in government paperwork 

6 requirements; 

7 (5) the requirements ot'the Regulatory Flexibility Act have too often been 

8 ignored by government agencies, resulting in greater regulatory burdens on 

9 small entitie~ than necessitated by stanne; and 

10 (6) small entities should be given the opportunity to seek judicial review of 

11 agency actions required by the Regulatory Flexibility Act. 

12 SEC. 3. PURPOSES. 

13 The purposes of this act are--

14 (1) to implement certain recommendations of the 1995 White House 

15 Conferen~ on Small Rusiness regarding the development and enforcement 

16 of Federal regulations; 

17 (2) to provide for judicial review of the Regulatory Flexibility Act; 

I ~ (3) to encourage the effective participation of small busulesses in the 

19 Federal reguJatory process; 

20 (4) to simplify the language of Federal regulations affecting small 

21 businc;:sses; 

22 (5) to develop more accessible sources of information on regulatory and 

23 reporting requirements for small businesses; 

24 (6) to Create a more cooperative regulatory environment among agencit::s 

25 and small busL"lesses that is less punitive and more solution-oriented; tIJld 

26 (7) to make Federal regulators more accountable for their enforcement 

27 actIons by providing small entities with a meaningful opportwlity for redress 

28 of excessive enforcement activities. 
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1 SEC. 4. EFFECTIVE DATE. 

2 This Act !lhall become effective on the date 90 days after ellactnll~,'n4;l~m 

3 

4 

5 

6 

7 

8 

I} 

lO 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

TITLE I--REGULATORY COMPLIANCE 

SIMPLIFICATION 
SEC. 101. DEFINITIONS. 

For purposes of this Act-· 

(1) the tenns "rule" and "small entity" have srune meanings as in section 

601 oftitIe 5, United States Code; and 

(2) the term "agency" has the same meaning as in section 551 of title 5. 

United States Code. 

(3) the term "small entity compliance guide" means a document 

designated as such by an agency. 

SEC. 102. COMPLIANCE GUIDES. 

(a) COMPLIANCE GUIDE.-~For each rule or group of related rules for which 

an agency is required to prepare a final regulatory flexibility analysis under 

section 604 uf title :l, United States Code, the agency shall publish one or more 

guides to assist small entities in complying with the rule. and shall designate 

such publications as "small entity compliance guides." The guides shall explain 

the actions a sm.all entity is required to take to comply with a rule or group of 

rules. The agency shall, in its sole discretion, ~~~~ijllfaI;q~~~:!~f~~ ~~~.x,.'A~.~~-.I!-:'lx.::.>;Ic., .~{;.~~:,:,~:·;.,~:~~h.~-.,~~"~,, ... ;,r.r,!;;,,~ 

~~~il~~i.j~~g~Rj?~~[\tlfi~~~iIIi~~nsure that the guide is 

written using sufficiently plain language 'i~II,~:to be understood by affected 
.~(._ ..... " ........ f' 

small entities. Agencies may prepHrt! separate guides oovering groups or classes 

of similarly affected small entities. and may cooperate:: with associations of small 
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1 entities to develop and distribute such guides. 

2 (b) SINGLE SoURCE OF INFORMATlON.--Agencie~ shall cooperate to make 

3 available to small entities throuiili a single source of infol'1JUltion, the ~mall entity 

4 compliance guides and all other available infonnation on statutory and regulatory 

5 requirements affecting small entities. 
6 (c) LIMITATION ON JUDICIAL REVIEW.- E1te~t as flFA'iiEleEl 9)' lHis 

7 sueseeH9Il, • agency's eesigaatioa of a. smnll entity compliance guide shall 

8 not be subject to judicial revie~!i~'IiIB~Jil any civil or administrative 

9 action against a small entity for a violation occurring after the effective clute of 

10 this section, the content of the small bliSiHe551m1'~~f~ guide may be 

11 considered as evidence of the reasonableness or appropriateness of any proposed 

12 fines, pena hies or damages. 

13 SEC. 103. INFORMAL SMALL ENTITY GUIDANCE. 

14 (a) GEN£RAL.--Whenever appropritlte in the int~:t'est of administering statutes 

15 and regulations within the jurisdiction of an agency, it :;htl,lI be the practice of 

16 the agency to answer inquiries by small entities concerning information on and 

17 advice about compliance with such statutes and regulations, interpreting and 

18 applying the law to specific sets of facts supplied by the small entity. In any 

19 civil or administrative action against a small entity, guidance 13l'e ... iee8!J!~ij by 

20 an a encv"'\'·l)"fii"~'!tlie!1Ja~;to _~i!ii'j';~'iine\iMU~1a small entit rna' be g tI ~~., ~;(:;..;::::~1:~:;~::;:~;1~;{~::,;.,:!:~:;;:. ·~:\:,:,,:.::(~:;,~:~tt~~~i'=h:~-~:::,::;:,.::~;:'~:~::i.'~;:.t y) 

21 c()nsidered as evidence of the reasonableness or appropriateness of any proposed 

22 fmes, penalties or damages imposed on such small entity. 

23 (b) PROGRAM.--Each agency ~~Ii'l!I\R.xi~,~.~:i~!~}Ji!l::~M~§~:~all 
24 establish a program for isSliiag gHidanee is Fe9pens~~~ii to such inquiries 

25 no later than 1 year after enactment of this section, utilizing existing functions 

26 and personnel of~e ligefley te the ~iiff.lfAextent practicable. 

27 SEC. 104. SERVICES OF SMALL BUSINESS DEVELOPMENT 

2R CENTERS. 
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I Section 21(c)(3) of the Small Business Act (15 U.S.C. 648(c)(3» Is 

2 amended--

3 (1) in subparagraph (0), by striking "and" at the end; 

. 4 (2) in subparagraph (P). by striking the period at the end and inserting II. 

5 semicolon; and 

6 (3) by inserting after subparagraph (P) the following new subparagraphs: 

7 "(Q) providing assistance to small business concerns regarding regulatory 

8 requir<;mcnts, induding providIng training with respect to cost-etTective 

9 regulatory compliance; 

10 "(R) developing informational publications, establi:shing resource centers of 

11 reference materials, and distributing compliance guides published under section 

12 102(a) of the Small Business Regulatory Enforcement Faime!:R Act of 1996 to 

13 small business concerns; and 

14 "(S) developing programs to provide confidential onsite assessmcnts and 

] 5 recommendations regarding regulatory compliance to small business concerns 

16 and assisting smOlII busineS5 concerns in analyzing the business development 

17 issues associated with regulatory implementation and compliance measures .... 

18 SEC. 105. MANUFA.CTURINC TECHNOLOGY CENTERS. 

19 The Manufacturing Technology Centers and other similar extension centers 

20 administered by the National ffisitittfte~e of Standat'ds and Technology of 
.: ...... :'v:,: .. :..: •. >:~.>::.>::~ 

21 the Department of Commerce shall, as apPfl1priale. provide the assistance 

22 regarding regulatory requirements, develop and distribute infonnation and guides 

23 and develop the programs to provide e6ftElHE!efttial~mg~1 onsite 

24 a5sessmenL:s and recommendations regarding regulatory compliance described in 

25 Section 104 of this Act]t~j.l.!m!_j!"\flgf'lmll~~~i:~~~. 

27 .~~~~llll:'~~~~~lgf¥!'~tlt~);~~!{~I~:ie~p.~f~':;!p~miP;¥ili!W£t!~ 

28 ~~tiiB1~fJ~t~ll";;~~~':~i~~~~Iij~~~I~~f)~~1f,¥fJ~~~t~i!~~~·~;i~~!L~ 
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~ii~ili! 
~~ 

TITLE II--REGULATORY ENFORCEMENT 

REPORMS 

SEC. 201. SMALL BUSINE!\S AND AGRICULTURE ENFORCEMENT 

OMBUDSMAN. 

The Small BU5iness Act (15 U.S.C. 631 et seq.) is amended-

(1) hy redesignating section 30 as section 31; and 

(2) by inserting after section 29 the following new section: 

·'SEC. 30. OVERSIGHT OF REGULATORY ENFORCEMENT. 

"(a) DEFINITIONS.--For purposes of this section. the tc::r:m--

"(1) "Board" means a Regional Small Business Regulatory Fairness 

Board established under subsection (c); and 

"(2) "Ombudsman" means the Small Business and Agriculture Regulatory 

Enforcement Ombudsman designated under subsection (b). 

"(b) SBA ENFORCEMENT OMBUDSMAN. ~~ 

""( 1) Not later than 180 days after the date of enactment of this sccti on, 

the Administration shall designate a Small Business and Agriculture 

Regulatory Enforcement Ombudsman utilizing existing personnel ~~,i~~ 

·M~11Rusm~j;~j~;1mlUf~'Ii<~ii~;to the extent racticabJe. Other a encies §~:~::~~:"l':):;,;;:L:.::;ijlt"'':*:'w:,;t;lt:~~<:~~;*~~,:,::~~~l~!ml;~:~~~ p g 
shall assist the Ombudsman and take actions as necessary to ensure 

compliance with the requirements of tbis section. Nothing in this section is 

intended to replace or diminish the activities of any Ombudsman or simiJar 

nffice in any other a8en~y. 

"(2) The Ombudsman shall--
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1 (A) work with each agency with regulatory authority over small 

2 businesses to ensure that small business concerns that receive Or arc 

3 subject to an audit, on-site inspection. compliance assistance effort, or 

4 other enforcement related communication or contact by agency personnel 

5 are provided with a eentieentia~ nleans to conlIm:;nl on and rate the 

6 performance of such personnel; 

7 "(B) establish means to I)elieit enci receive comments from smaIl 

8 business concerns regarding actions by agency employees conducting 

9 compliance or enforcement related activities with respect to the small 

10 business concern, and maintain the identity of the person and small 

11 bu~intlss concern making such comments on a confidential basis~;!jm 

12 !~.~~~~t~_~~§f~1~~i1mW~§m~.lnmK~~~~~~J~!].t:;pf 

13 ~~,~~~~I~tlS!;m~~IIIlil~l~ftI 
14 "(C) based on ~~lw,Ei)comments received ttom small bUSiness 

15 concerns and the Boards, annually report to Congress and affected 

16 agencies concerning the enforcement activities of agency personnel 

17 including a rating of the responsiveness to small business of the various 

18 regional and program offices and personnel of each agency;-IlflEi 

19 "(D) coordinate and report annually on the activities. findings and 

20 recommendations of the Boards to the Administration and to the heads of 

21 affec.ted agencicsg. i\~Jid !:, :..:~:~ .. : •. 

22 ~~~l?~~~:~f,1~ji~£ijt~tr~8~~;~&9}mi1.'1ffiTI!\wiltl!l\fYj;~Qi~~Ml~~~P 
23 ~t~l~!i:1fM1i~~9.~r.~.I~B;lt~i):g,~~t~~~;;!!l:~§~f!tBI~§ 
24 ~1~1.~;~~1,~'i~~(:~l~~~~hg;JI!1I:~i~~f£~§!~;:~ 

2S ~~''i.~l~~~!il$~X''f,_;(~~):f,~m~tI%il;,ti~;\~~ .. 
26 "(e) REGIONAL SMALL BUSINESS REGULATORY FAIRNESS BOARDS.--

27 "(1) Not later than 180 days after the date of enactment of this section. 

28 the Administration shall establish a Small Business Regulatory Fairness 
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Board in each regional office of the Small Business Administration. 

2 "(2) Each Board established under paragraph (1) shall--

3 "(A) meet at least annually to advise the Ombudsman on matters of 

4 concern to small businesses relating to the enforcement activities of 

5 agencies; 

6 "(B) report to the Ombudsman on instances of exce:s:sive enforcement 

7 actions of agencies against smaIl business concerns including any findings 

8 or recommendations of lhe Board as to agency enforcement policy or 

9 practice; and 

10 "(C) prior to publication, provide comment on the annual report of the 

11 Ombudsman prepared under subsection (b). 

12 "(3) Each Board shall consist of five members appointed by the 

13 Administration, after receiving the recommendation:s of the chair and ranking 

14 minority member ofthe Small Business Committee::! of the House and 

15 Senate. 

16 "(4) Members of the Board shall serve for terms of three years or Jess. 

17 "(5) The Administration shall select a chair from among the members of 

18 the Board who !>haJl serve for not more than 2 years as chair. 

19 "(6) A majority of the member~ of the Board shall constitute a quorum 

20 for the conduct of business, but a lesser number may hold hearings. 

21 "(d) POWERS OJ:" THE BOARDS. 

22 "(1) The Board may hold such hearings and collect such information as 

23 appropriate for carrying out this section. 

24 "(2) The Board may use the Unlted Slalt:s mails in the same manner and 

25 under the same conditions as other departments and agencies of the Federal 

26 Government. 

27 "(3) The;; Board may accept donations of services necessary to conduct its 

28 business~\tlIF~\J~~ill~~':I~~T~i~:E~;~~~1!m,~~:~tl~~~'!B~9:~~::~ 
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<1(4) Members of the Board shall serve without compensation. provided 

that. members of the Board shall be allowed travel expenses, including per 

diem in lieu of SUb5istcncc, at rates authorized for employees of agencies 

under subchapter I of chapt~ 57 of title 5, United States Code, while away 

from their homes or regular places or business in the performance of services 

for the Board.". 

SEC. Z02. RIGHTS OF SMALL ENTITIES IN ENFORCEMENT 

ACTIONS. 

(a) IN OENERAL.--Each agency regulating the activities of small entities shall 

establish a olie or ro m W'lfHfnf,:t}'~···'·i'b'ffj":"""~1'"llnf:\g;·:itctn5ji~.to p y p gra"",~~~,,,,,:;r,~fi;'!;';'i:.,~;.;~~tb~,,".,,, .• ,,,,,,,,,,,,",,,,,~ ... --."".,'., 
provide for the reduction, and under appropriate circumstances for the wai ver, 

of civil penalties for violations of a statutory or regulatory requirement by a 

small entity. 

(b) CONDITlONSANO PXC.EPTIONS.--Policies or programs established under 

this section 'liia11 contai.'i'~S;:~J:l:"''':riilf,iIf'''' conditions or el't€e tioR~lUSl()ri ~""""".. !l{".,,",,¥Ef£w;mv';!f:.. P ',;;:,';";"';""""""''''''''''.: 
such as --

(I) requiring the small entity to correct the violation withiu a reasonable 

correction period; . 

(2) limiting the applicability to violations discovered by the small entity 

through participation ;n a compJianctl assistance or audit program operdted or 

supported by the agency or a state, or through a compliance audit resulting 

in diSclosure of the violation: 

(3) eJfenlf'tifls!mJj~1 small entities that have been subject to mUltiple 

enforcement actions by the agency; 

(4) e*efHf'tifl •• ~11 violations involving willful or criminal conduct; 

aea 
(5) eJ<e~tia~tij\~n~ viollitjon~ that pose serious health, safety or 
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environmental threats or risk of serious injury_I 

!!';~t._~(~~~li~~~*~'~~g!~'I;~ll!~)'~'!'i 
~~);:;_~~!---lil~~~~fi![ll~l~f:r,~j'~liiI~~e~j;[~~~fI~!;~i~m 

~Qnil!;t!~f~g~~$f~~:i~;l,l~f~~\:Il\mI~jr,~~~~m;~;Ej:!!!~~;!Itf~)ffi'~W!~~l~f 
~~~~!~~~f,\~,.~~~~~~i~11~~;;~';mi!~~lif\@!~M§f!!:~~;.19~~:t(~~ 

Yi~~ •• m;I!~~i~f~lIli$~~t\\~!~1I1l;~M~~,m~~~p:~~~~tm· 
TITLE ill--EQUAL ACCESS TO JUSTICE ACT 

AMENDMENTS 

SEC. 301. ADMINISTRATIVE PROCEEDINGS. 

Section 504~ of title 5, United States Code, is amended --

(1) ~~\:~~~9lf'm\jli~y striking "$75" in subparagraph (Al{~QD and \.,.".J;;r:;~~~"'.~.r,~t1~ .. /t~(,. ~., . 

inserting "S125"iflj 

(2) &y stAlLing ", or (ii)" in "abpulugiUpb§~!~g~~ (B~) ME! iHSetllng .. , 

(ii)"; 

(3) at the eRe af slffit3!H'a~ (Q), ~y stEikiag ";" ana jft5ertift.I#ij~#;~ 
'.~ .. , ."~''"'·'-.''.·,C·' .• ,',.' '," . 

the following$.~~I~: ", af (iii) a sIBall entity 89 aefiaee is seetiOR 

691;"; 

J(4) '0, M1"iltiftg '"; Me" iH s~paragrapfl (D3 ftlta iaseftiflg ";" 

(§) by fidem:!; at the erte the fellEWliHg ee>.v stfflt3aragrflJJRs: 

"('P) "pl'e .... ailing party" ineltleeJ a small entit, ,,4tft fespeet Ie eleims tft1H 
an adversary adjudication brought by an ago:locy (1) lbat the :lIlian eatit) h85 

Faised a 9tleeessEH 8.efeFl~e fe, Elf (2) w~ f~BpaQt tEl "',rl\iehiM~wp.:I'fi~. 

?~jm\l.i~~~lIg:\:i..V~~\ig;.1~'I\~!~~~.\;~~):!f:['~mj 
l<\'i!~~'ilM'itt;,'TI~c"'''~~Hi!'~}j~"w'&l!mPilt';~~'i;:~:''';'''i1;~p~j.\~j';'';';:.~ th d .. f th 
~1~~Jt:~~~f~r.;a;~.~~~~~~~:t,~~f:~~~~£¥.f1.*M1~t&.~ e eClS10n 0 e 

adjudicative officer is soostantiflllYI~~f! less m,ygm§!~Wlh(lJl .atat 

s~~t b, the ageftf)' in the adveFSSfY atljl:laieatioB, pfEl'liEiea that 5l:1efl slflall 
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._ committed a willful violation of law or otherwhe Q.l;tc:d in bnd 

faith.". 

SEC. 302. JUDICIAL PROCEEDINGS. 

Section 2412 of title 28, United States Code, is amcnded- in PIUltgfttl'ft (8) 

Blli[lijj:l.l~~~!(~)-
---i(~+¥.'~ by striking "$75" in subparagraph (~ltA) and inserting "$125"; 

--~(;.:2!i\ in- etrikffi ~" ef ~:g'4 ~ -, .J ~'~i;:~:~::': ;~.;: 

\lNj~41.::~~1~~:[~*~;)~\\P~1\B~~~~~}Xw.iEe subparagraph 

(B) lifta iasertiag ", (iiI 
.~~ 

(3) by s8'il~g "; IHut" in s~l'Magr~h (0) efta iftSertiHg ":" 

with reSf'eet t6 a etaims iall~. a civil action brought hy the 1 Jnited States 
.).'.> •• ' ..... 

(1) tket the smell entity has rai5e~J!t.f.1_f~~il\~!.;~l~~gi~iit{~~J;j\~ 

~~.lji~~~~}j~ a 8Heees8itil defeftse t~~\R~a1[~~~~F§!i~$.;, 61'""ffl 
with re!lf\eet tA whisk the tlA,,1 j"d8Q_8R~W~:". :.G.J!.·~.:!l.· .• in ilie aeti()n is 

.1 • .,:.' ...... ~~,I .. ':' .. ~·;,.1:,._~ 

Sttest8Btially less thea that seHgl:!t ey the United States, pr9~'iaed tAEK 

5ttefl 5HUtH efttity has Ret eefftfftsee oft willful ¥ialetien af tfle IEtVV ar 

atftE!!'Wise QeteEi is: bad fuith i &ad"; Imd 

(ii) at the efta af me 5lil:lpaFftgfftJ'h, \=Jy striking Ute I'eriod and iflSerting 

----+(~:J!lIJ;m~I~. ) b, 11I1tliBg ftt5j~~1~f;i~~jjlli~iffil~!~9:~~~~ 

~~1~~~~~&~ ~11!m1.~g~~~\mt.~~t.I~~~i~\~~,~~1'~~~lt~ti~ 
~:~~n~~Pf~~:i ~lri]~I~~m~I~:\I~;il_~S:~I'-~;~~~:.!i.~ 
~mq'ijf{~i(~1l,\'~.I,g ¥~~Q'it.I!I'IJl:l\lil!,~.!\1ffiJI!#,:t~~;~f!#t.~·~itt!M;ii 
PYm~~:~I!!~ ~~imQi\ln~~~~f~~~:j~m~!11lM~n::;~&~;:·:Ip:?J~::1~ 
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I 

5 broHgllt by the United States at.illst II slHall eRtity, it position of the United: 

6 Sf8feS, ioe.Hding ally eUatieR, ItSsessment, fiRe, peR.lly or demllftd fer 

7 settlemeRt sellJl:lI:t by 811 ageBey, is "substantially jH!lRfiefl" sHly if tile 

8 Uaited States dem"ftstf'lltes that sueh pasfflan (Jees Ret substeRtiall.,. exeeed 

9 tile vallie of the finlll jlldgedlellt in the aetioll,IIBd tile poslfien af the 

10 United States is 1!9RFliAt~ot with aceaey pelie, .'1. 

II TITLE IV .REGJJ.l,} .. TORY P'LEXnnUTV ACT AMENDMENTS 

12 SEC. 401. REGULATORY FLEXIBILITY ANALYSES. 

n (a) INITIALREGUI.,ATORYFLEXIBILJiY ANALYSIS. -- Section 603(a) of title 5, 

14 United States Code, is amended-

15 (l)by inserting after "proposed rule··, the phrase", or publishes a notice 

16 of iftterpf'eti, e~{fflA~~ rule making af gellt:ntl ttppliealllllt)" for anyn 

1 j proposed interpretive I'\:de~~;!III'i'~[.il~~~jR~~,9lffJi~m:f:.!; and 

18 (2) by inserting at the end of the subsection, the following new sentence: 

19 "In the case of inlt:rpretive rule making involving the internal revenue laws 

20 of the United States, this section applies only to regulations as that term is used 

21 in section 7805 of the Internal Revenue Code of 1986 that ifHll6Se ft feeard 

22 keel'lHg, rel"61'ling €IF I"~erwol'k l'e~l:liremefitl!ijJ.i~jg~e;~~~fi:)~,li~l1 
: ........ A'.;.;:,.;;:,.:t~I"t<~R:.:" ••••. '" •. r.::o);.<~!ie".,. ·'·',~·i. ,'I,' 

23 _1b~\~~,i~~:~~f~1J.§.qll~i.ftilt4g~liMlllf~i'1~~~;q:;ia;;ffi~ 

24 ijf;_I1~".~~I~~iil;~!~ on small entities." 

2S (b) FINAL REGULATORY FLEXIBILITY ANALYSIS. -- Section 604 of title 5, 

26 United States Code, is amended --

27 (1) in subsection (a) to read as follows: 

March 8. 1996 3.2 MANA-tu;D,942 
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"(a) When an agency promulgates a final rule under section 553 of this title, 

after being required by that section or any other Inw to publish a gencral notice 

of proposed rulemaking~ or otherwise publishing an initial regulatory flexibility 

analysis, the agency shall prepare a final regulatory flexibility analysis. Each 

final .. egulatory flexibility analysis shall contaiu--

"(1) a succinct statement of the need for, and objectives of, the rule; 

"(2) a summary of the ~r.._!issues raised by the public comments in 

response to the initial regulaLory flexibility analysis. a summary of the 

assessment of the agency of such issues, and a statement of any changes made 

in the proposed rule as a result of such comments; 

"(3) a description of, and an estimate of the number of. small entities to 

which the rule will apply or an explanation of why no such estimate is 

available; 

'"(4) a description of the projectc;d reporting, record keeping and other 

compliance requirements of the rule, including all estimate of the dasscs of 

small entities which will be subject to the requirement and the type of 

professional skills necessary for preparation of the report Or record; and 

"(5) a description of the steps the agency has taken to minimize the 

significant economic impact on small entities consistent with the stated 

objectives of applicable statutes, including a statement of the factual, policy, and 

legal re8Son~ for selecting the alternative adopted in the fimll rult: and why each 

one of the other significant alternatives to the rule considered by the agency 

i~~ii"I\~~,~a_~~~1~1~mi~ii~ •• was rejected."; and 

(2) in subsection (b), by striking "at the time" and all that follows and 

inserting "such analysis or a summary thereot". 
c;:,m- .... m 
~.~ 

~. 40:. JUDICIAL REVIEW. 

Section 611 of title 5, United States Code. is amended to read 1'1.$ follows: 

Marcil H. 1996 13 



1 "§611. JudIcial Review 

2 "(a)(1) For any rule iilubject to this chapter, a small entity that is adversely 

3 aifectc;d or aggrieved by agency action is entitled to judicial review of agency 

4 compliance with the: requirements of this chapter, except the requirements of 

5 sectionlil 602, 603, 609 and 612. 

6 "(2) Each court having jurisdiction to review such rule for compliance with 

7 section 553 of this title or under any other provision of law shall have 

8 jurisdiction to review any claims of noncompliance with this chapter, except the 

9 requirements of sec·tions 602, 603. 609 and 612. 

10 "(3)(A) A small entity may seek such review during the period beginning on 

11 the; date; uf fmal agency actlon and ending one year later, except that where a 

12 provision of law requires that an action challenging a final agency action be 

13 commenced before the expiration of such ODe year period, such lesser period 

14 shall apply to a petition for judicial review under this section. 

15 "(B) In the case where an agency delays the l~suance of a final regulatory 

16 flexibility analysis pursuant to section 608(b) of this chapter, a petition for 

17 judicial review under this section shall be filed not later than --

18 (i) one year after the date the analysis is made available to the public, 

19 or 

20 (ii) where a provision of law requires that an action challenging a 

21 final agency regulation be oommenced bofore the expiration of the lJn~ 

22 year period, the number of days specified in such provision of law that is 

23 after the date the analysis is made available to the public. 

24 "(4) If the court determines, on the basis of tlle rulemaking record, that the 

25 agency action under this chapter was arbitrary, capricious. an abuse of discretion 

26 or otherwise not in accordance with the law, the court shall order the agency to 

27 take correCltive action comi5tent with this chapter, wbich may lnclude--

28 (A) remanding the rule to the agency, sr 111 
MardiS. 1996 14 MANA-RED.942 



1 (B) deferring the enforcement of the rule against small entities, unless the 

2 court find~ good cause for continuing the enforcement of the nlle penuing 

3 the completion of the corrective action. 

4 "(5) Nothing in this subsection shall be constrUed to limit the authority of 

5 any court to stay the effective date of any rule or provision thereof under any 

6 other provision of law or to grant any other relief in addition to the 

7 requirements of this section. 

S "(b) In an action for the judicial review of a rule, the regulatory flexibility 

9 analysis for such rule, including an analysis prepared or corrected pursuant to 

to parAgraph (a)(4), :)hall constitute part of the entire record of agency action in 

11 conneclion with such review. 

12 "(c) Except as otherwise required by this chapter, the eourt shall apply the 

13 same standards of judicial review that govern the review of agency findings 

14 under the statute granting the agency authority to conduct a rule making. 

15 "(d) Compliance or noncompliance by an agency with the provisions of this 

16 chapter shall be subject to judicial review only in accordance with this section. 

17 "( e) Nothing In this section bars judicial review of any other impact 

18 statement or similal" analysis required by any other law if judicial review of such 

19 statement or analysis is otherwise permitted by law." 

20 SEC. 403. TECHNICAL AND CONFORMING AMENDMENTS. 

21 (a) Section 605 (b) of title 5, United States Code, i:l amended to read as 

22 follows: 

23 "(b) Sections 603 and 604 of this title shall not apply to any proposed Or 

24 final rule if the head of Iht: agency certifies that the rule will not, if 

25 promulgated, have a significant economic impact on a substantial number of 

26 small entities. If the head of the agency makes a certification under the 

27 pr~ceding sentence, the agency shall publish such certitlcation in the Federal 

28 Register, at the time of publication of general notice of proposed rule making 

Marcil 8. 1996 15 MANA-REO.941 
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for the rule or at the time of publication of the final rule, along with a statement 

providing the factual and legal reasons for such certification. The ogency shall 

provide such certification and statement to the Chief Counsel for Advocacy of 

the Small Business Administration.". 

(b) Section 612 of title 5, United States Code is amended --

(I) in subsection (a), by striking "the committees on the Judiciary of the 

Senate and the House of Representatives, the Select Committee on Small 

Business of the Senate:, and the Committee on Small Business of the House 

of Representatives" and inserting "the Committees on the Judiciary and 

Small Business of the Senate and House of Representatives". 

(2) in subsection (b), by striking "his views with respect to the" and 

inserting in lieu thereof, "his or her views with respect to compliance with 

this chapter, the adeEllia:eYi~. of the t'tllemakiflg feee~~,l~iili_~~ 

!~III!l~~~ ana the". 

SEC. 404. SMALL BUSINESS ADVOCACY REVIEW P ANF.I.s. 

(a) SMALL BUSINESS OUTREACH AND INTERAGENCY CooRDINATION.-

Section 609 of title 5, United States Code is amended --

(1) before "techniques," hy inserting "the reasonable use of'; 

(2) in paragraph (4). after "entities", by inserting "including soliciting and 

receiving comments over computer networks"; 

(3) by designating the current text as subsection (a); and 

(4) by adding the following new subsection: 

"(b) Prior to publication of an initial regulatory flexibility analysis 

"("u~.'~~';:' .. '.~ till - c ::~W~,':<"';~\;~.';I:Wl.·IH'~,''::,ml,-",;~ •. ~;m~Rmi*iiijtq~ --~ ~7d~~~~~ ~gcn Y ~~~:~fm~~;;~~;:fr«.;'b=ffli~.ii.',·;m;~., ... r::i:::::::f:~;t.:m~~ ~,::~",:<,~~~:,~,:~~::?;: 

Ilil~~i.~lr~lgiflshl1ll notify the Chief Counsel for Advocacy of the 

Small Business Administration and provide the Chief Couflsel Yo idt 

iafaHBlitieft 9ft the peteeftlH iMpaes af the !#lll~:t$it~~~;~[~ mt:~~~1!i 

Qlm~iim:\I~~~.ft.m~~l~lIim~k],roposed rule on small entities and the type 

M .. "" 8,1996 16 MANA-REO,942 
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of small entities that might be affected; 

"(2) the Chief CQun~1 $hall identify individuals representative of Clffcctcd 

small entities for the purpose sf eetainiRg aWliee 9f!S r8B8Rlm8aEiatie68 ffam 

those iaEii'lisl:IaJs &bam the p6teHtial impaets of~_II[m!l!ii 

!I?~g!gllf~ m:~1i_\l,t~iilf.{~_~ijjiif~~~~p~,lhe 
proposed rule; . 

"(3) the agency shall Convene a review panel for such rule consisting 

wholly of full time federal employec:!! of thc office within the: agency 

responsible for carrying out the proposed rule, the Oft ice of Information and 

Regulatory Affairs within the Office of Management and Budget, and the 

Chief Counsel; 

"(4) the panel shall review any material the a1!ency has prepared in 

connection with this chapter, !lQl~~~8JJOy'; __ ~!}~pjjgj~~i:icollect 
advice and recommendations of the small entity representatives identified by 

the agency after consultation ,'\lith the Chief CoumeJ, on issues related to 

s~bsl!etia~~i§. 603(b), pamgraphs (3), (4) and (5r, 

-----:;"ili1lUKeJ; 
1!~5) the review p~nel shall report on the comments of the small entity 

representatives and its findings as to issues related to sl:llJseetieA~ilIUtil~§~~ 

603(b), paragraphs (3), (4) and (5)~.~~gat.~J provided that such report 

shall be made public as part of the rulcmaking record; and 

"(6) where appropriate, the agency shall modify the proposed rulei:;tt!~ 

rn_~~'m~~.mJi\iai;~i! or the decision on whether an initial 
: .... :.,<,,:~~:::.~t.J ;::S-::$~L;*.>:.;~~~b -:~,,::.~:~..:~,,~:.!~>!.~> .. ,:::)~=r-!~l1.~m 

regulatory flexibility analysis ~ n:quired. 

"(c) Prior to publication of a final regulatory flexibility analysismW.#. 

~l~t~i;~~i~mfJliy!g:fImi~1i ••• ~~RI 
"(1) an agency shall reconvene the review panel established under 

paragraph (b)(3), or if no initial regulatory flexibility analysis was published. 

M:ll'Oh J. 1006 17 MANA·j(W,94Z 



I undertake the actions described in paragraphs (bXl) through (3); 

7. "(2) the panel shall review any material the agency has prepllred in 

3 connection with this chapter, i •• ~:R~!Bi.I~collect the advice and 

4 recommendations of the small entity representatives identified by the agem;y 

5 Elfter consultation with the Chief Counsel, 011 i:s:sutls rdated to subsection 

6 604(a), paragraphs (3), (4) and (5); 

7 "(3) the review panel shall report on the: comments of the small entity 

8 representatives and its findings 8S to i5sues related to stlbseetiaH;m~~~;~~ 

9 604(a), paragraphs (3), (4) and (5), provided that such report shall be made 

10 public as part of the rulemaking record; and 

II "(4) where appropriate, the agency shall modify the final rule;i;~\f.m~p.~ 

12 iig~t~~mfPl!fi'ir~~ or the decision on whether a final regulatory 

13 flexibility analysis is required. 

14 "(d) An agency may in it discretion apply subsections (b) and (c) [0 rules 

1 S that the agency intend,; to certifY undc::r subsection 605(b). but the agency 

16 believes may have a greater than de minimis impact on 6 substantial number of 

17 small entities. 

18 ~(~~j(g<i:!~~mg~~~l;ll1~!.l~~~m~lmf;#~~l~~~~~H!:l~~!!.§~ 

19 ~~~t~Wf:Jt'l~k~JllJI~§~!~~1,"~~i~:i'\~I~1i!i~'i~~ffit~ 
20 1~~IIi~I~l!lmiii&g_'. 
21 (b) SMALL BUSINESS ADVOCACY CHAIRPERSONS.--Not later than 30 days 

22 after the date of enactment of this Act, the head of each agency that has 

23 conducted Ii finlll regulatory flexibility analysis shall designate; II. small busim:ss 

24 advocacy chairperson using existing personnel to the extent possible, to be 

25 responsible for implementing this section and to act as permanent chair of the 

26 agency's review panels established pursuant to this section. 

27 

M.",h t. 1906 16 



1:101 U4 U71 OGll SUBCOll! 

'CINITED liiTATES SENaTE 

stlBCO!!I!a'l'TEE ON av:ERSIGB!l' OF GOVERNHEN'r Ml\NAGEl!!ENT 
AND THE DISTlUC'l' OF COLUIIIBIA 

(A SubcOIIIIUtb!!e o~ the Committee on GovQrIIllIental A%fa..1rs)' 

Please deliv..r to: ~~~~ 
Date: 011/ T1me~7 ~ax: ~5-Batf/) 
From:, ___ I _____ ~[LtXd~-~J.~C~~~J~~~~I;I~~~~~~~ __________ _ 

Total. QWllber of paye& 1nc:lud1ng' ws page I ~ 

If you don't rece1ve all pages, please ~l (202) 224-3682 
(Senator Cohen) or (202) '224-5538 (Sanator Lev1n) 

S ... <>tion 623. Decisional. CJ:Ltaria. 

(a) (1) (A) I.tl. proaw.l~Ating a final major rule Subject to this 

Stl.!)Chapt:er, an agency shall, unless othe:wL •• rGq11irwQ by la.w, 

GIl 001 



E~tundud PIQU, 1,1 

select the ~a.onable alt&inattve that ~t d~termjnps ~s Likely 

to--

(1) emplOy to the eztent, practicable fl8X!b1e 

regu1atory c~ion:s i 

(ii) el'tJler maXfm,1ze net h@nt!!!f:i.ts or achieve bene£its 

~n a more c08t-eff6C'tive'manner t:han the Qthex-

rt!!!e..!Ionable alt.ernativ,"", evaluated by the agency that 

achieve th8 &am& or a sUPs~~lally ,similar level Of 

ben8flt&lunless the considera~on of other 5~qn~tlcant 

taetors, authorized by the statute grant.ing the 

rnl~king aut.hority and'specifically identif~ed by the 

agency m the ru1.amak1ng record, makes another 

reasonable aJ.ternat!ve appropriate and in the puh~:i.C: 

~nterestl and. 

(iii) prov1de Den~t1ts which justify the costs of the 

rule Wlless 8Ci.@ntifiC, i;echnica1, or economic 

uncertUnti.es .idcm.tif.i.eod' by the Ilqency in tbQ 

=l~g racord:make such a c\e~erm1natlon 

UJpract1Callle[and. the preS~dent determ.ines it ~s 

appropr~ate and ~n'the puh~iC: interest to issue the 

rule] 
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SL.e. 

~_~=-____ ~ _________ ~C 
IIl&'WDl' ch justify the oosts of 

8 certainties 1 ed by the agency in. the rule-

9 1.'d I!18.k6 snch a determination ~=l:c ~rrar.c:tl·ea~k, 
10 

11 

12 '"(13) Nothing in snbpa.t-agraph (.A) (ill) provides au-

13 thority fur the agenCy to aet when not otherwise author-

14 ized by law. 

15 "cel AJiy det.erm!nJl.tion under this p~h 3hiill 

16 be based upon the rulemaking record as a whole, including 

17 the regulatory analyms reqcired by section 622. 

18 "(2) The ~ney shall publish in the Federal._Registf·l' anit . 

19 et the time of promulgation of the final rule an expla- ~ ~ 
20 nation .of the dete..rminations made with ~ect to this 

21 subsection, and any required Presidential determination. 

22 "(3) The President may delegate the authority to 

23 make a determination lmder. this SU~oll. only to the 

24 DLrector of the Office of Management and Budget. 
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1 "(b) If the agency is ullahle to make the det.e!'IIrina-

2 tion reqtrired under subsection (a)(l}(A)(ili) that the bene-

3 fits of the ree.sonahle alternative it selected ju~ the 

4 costs because the selection Q~ alU:rnati~ is otherniBe 

5 reqcired by law, the agency shall at the time the final ntie 

6 is published in the Federal &eg;.ster, place in the Federal 

7 Ikgister and forward to Co~ 

8 "(1) an explarul.tion of the reason why such a 

9 detel'lIlination =ot be made; and 

10 "(2) a stB:tan£:llt regarding the l5i:atIltory provi-

I I sions that required the agency to select an alter-

12 native fur which the b8lef!ts do not justifY the costa, 

13 including any reeQmmendation fol' amendments to 

14 the statutory pro-risions and identification of other 

15 possible ~atory Qptions w~ could ha"t"e benefits 

16 that just:i.."'Y the costs and meet the objectives of the 

17 statute. 

18 "(c) The proce<iu.""eS for cor:gre68jonal renew unda!" 

19 chapter:3 for a final major. rule »ubject to subsection (b) 

20 &hall be modified e£ follows; 

21 "(1) The time perioo under section 

22 801(b)[2)(A) slliill be 90 days ll,lEtead of the 45-day 

23 period a;pecified under such subparagraph. 

24 "(2) The time period of 20 (-alendar days 1Ulder 

25 section 801(i)(3) shall be. 30 calendar days. 

~003 
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"(3) The requirenient under section 801(1)(3) 

2 for 30 Senators on R ~harge petition shall be 20 

3 Senfttors. 

4 "(d) Nothing in this section shall be construed to 

5 override any statutory requirement, inelnding health, safe-

6 ty, and eD:vironmental requirements. 

7 "§ 624. J"udieiaI review 

S "(a)' Compliance or noncompliance by anageney with 

9 the pnm.">ions of t.hi3 s1lh<!ha.pter aud Sllbchapta' III shall 

10 be subject to judicial review only in accordance -with this 

II section. 

12 "(b) .Any determination by the Director that a. rule . 

13 is, or is not. a major rule Bluill not be subjeCt to judicial 

14 review in any manner. 

l5 "(c) The determination by an agency that a. rule is, 

16 or is not, a major rule shall be oot affide by a reviewing 

17 court on.ly upon a clear and convincing showing that the 

18 deterrni.rul.tion is erroneou.s in light of the information 

19 a\"ailabJ" tD the agency at the time the agency made,h~ 

20 determinatioll. 

21 "(d) No claim of noncompliance with this IlIlbchapter 

21 Or subchapter III sha.il be reviewed separate or apart from 

23 judicial re'tiew err the final ~ action to which it re-

24 Iates. 

:!t.. 
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(a) In any proceeciin" involving ~ul1i"ia.l reviQW unaer 

sect.ion 706 or under t.h .. statute granti.ng the rulgmaking 

,authority, ~e infor.mation contaiuea ~n any cost-ben~tit anelysi6 

or risk aS$"a~mant requirea under subchapter II or III ~y bg 

considgred by the court as part'Of th~ ru18mAkin~racord sOlely 

for the purpoS8 of datarm1ninq whether the final agency action is 

arbitrary, capricious Or an APu~. of discra~1on (or ~upported 

by :n.b,.tant:t,al evidence where 'that standard 15 otberwsie l'rovidgd . 

by law). The ad.t!!qu .. cy of compliance or the failure to cOlllPly 

with subc:haptar II or III sha1l. not be grounds tor remanding' or 

irtvalidatinq a tinal ag=cy acti.on, unless tlle agen<:>y, entirely 

failad to perform .. required cost-~enetit analysis or risk 

assessment or to eonduct a peer review under section 642. 
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"(D) in a civil action brought by the United States, a court shall award 

attorneys fees and other expenses to a party or a small enLity, as defined in 

Section 601 of title 5 United States Code, if an express demand by the United ') 

States is substantiaIly and unreasonably m.ore burdensome on the party or small t ~ 
entity than the judgment finally obtained by the United States. unless thc party ~ 
Q[ small entity has committed a willful violation of law or otherwise acted in 

bad faith. For purposes of this subparagraph, an "express demand" shall not 

inolude a recitation ill lh~ complaint of the maximum statutDry penalty." 

TITLE IV--REGULATORY FLEXIBILITY ACT 

AMENDMENTS 
SEC. 401. REGULATORY FLEXmILlTY ANALYSES. 

(a) INITIAL REGULATORY FLEXfBILln' ANALYSIS. -- Section 603(a) of title 5, 

11nited States Code, is :unendcd·-

(1) by inserting after "proposed rule", the phrase ", or publishes a notice 

of proposed rule making for a proposed interpretive rule ~akin~ of gencral 

applicability that has dlC force or effect of law, or substantially alters the 3 ... 
rights or obligations of small entities"; and 

(2) by insertillg at the end of the subsection, the following new sentcnc,~$"\ 
. j 

"In th~ case of an interpretive rule making involving the internal revenue I 
laws of the United States, this section applie~ only to regulations as that term is / 

I 
used in section 7805 of the Internal R.evenue Code of 1986. In the case of an 

interpretive rule making involving the internal revenue:; laws or the customs laws 

of the United States. thi!>: section applies only to the extent 5uch regulatiun 

24 imposes a collection of information as that term is defined in the Papel"W'ork 

25 Reduction Act of 1995, on small entities. 

26 (b) FINAL REGULATORY Fl.I:XIBTLlTY ANALYSIS. -- Section 604 of title 5, 

27 United States Code, i:s amended --

Moroh II. 1996 12 
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AMBNDJa.NT IN 'l'JIB NA'I'CItB OF A SUBS'l'll Uit2 -

To R.R. tH, M REPo.TBD 

OJ'J'ERRP BY MIt. HYDE OF ILLINOIS AND MIL 

CLINOD 01' f'ENNSYLVAHlA 

Strike all ... the ~ cl&use aDd iDsm the 

tb1l~ 

1 SBCTIOH I. SHoar 'fI'l'LB, 

2 'l'tia Act mAy be cited as the "&DaD Business Growt:h 

3 uacl Adminjatntiw ~ .bt of 1996". 

4 'rl1'LE I-STRENGTHENING 
s REGULATORY FI.EXIBWTY 
6 PC. ICJl. tJ11DICIAL REVIEW. 

7 (a) AlmN'DMlCN'l'. Seeticnl 611 of title 5, United 

8 Stata Code. is amrnded to read as followa: 

9 "'S11. J.dicial review 
, 

10 ··(a)(l) Not lat.r than OIle year. no~ 8ZJY 

11 other pravWoxa of law. a.fter the etreeti\te date of a final 

12 rule with~ t.o-~ an ageq-

13 U(A) eertiAed, parsa.ant to sectjou GOS(b), tbat 

14 au.ah l"I1le "tVOUld not have a significant emaomio iJn-

IS pac:t-OD, III subs1aZ1tia.l Jlumbet- of smaI1 antitiea; or 

~002 
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U(B) prepared a final regulato~' flexibility a.na.l-

2 -~- -ysis- pursuant-to-section-604; ... ---

3 an affected small entity may petition for the jucllcfll.l re-

4 view of such certi~eation or ana.b,-sis in accordance with 

5 the terms of this subsection. A court baling jUrisdiction 

6 to review such rule for compliance with the provisions of 

7 section 553 or under 8.D.V other pl'Cl\ition of law fihall have 

8 jurisdiction ro review such certifiea.tion or analysis. In the 

9 case where an agency delays the issuance of a final regu-

10 latory tlexibility analysis pursuant to section 608(b), ape

II tition for judicial review under this subs~>t.ioll shall be 

12 filed not later than one year, notwit.hsta.nding any 'Jther 

13 provision of law, after the date the analysis is made avail-

14 able to the public. 

IS "(2) For purposes ot this subsection. the term oaf· 

16 fec~d small entity' means a small entity that is or will 

17 be am'ersely affected by the final rule. 

18 "(3) Nothing in this subsection shall be construed to 

19 affect the authority of aoy court to stay the effective date 

20 of any rule or provision thereof under any other provision 

21 01 law. 

22 "(4)(A) In the case where the agency certified that 

23 such rule would not have a significnnt economic impact. 

24 on a substantial tlU!nber of sma.l1 entities, the court may 

2S order the agency to prepare a final regulatory flexibility 

February 28.1996 (2;23 p.m.) 

IaiM3 
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1 of agency organization, personnel, procedure. practice or 
- - ---- -- --2-any -routme -matter:---- -

3 "6805. Judicial review 

4 "No determination, Snding, action, 0[' omission under 

s this chapter shall be subject to judicial re,iew. 

6 '" 806. Applicability; severability 

7 "(a) This cilapter shall apply notwithstanding any 

8 other provision of Jaw. 

9 "(b) If any provision of this chapter or the applica-

lOtion of ally provision ot this chapter to any persoD or cir-

11 cumstance, is held im'Blid, the application of such provi· 

12 sion to other persons or circumstances, and the remainder 

13 of this chApter, SballllOt be affected thereby. 

14 "'S07. Exemption for monetary policy 

IS "Nothing in this chapter shall apply to rules that COIl-

16 cern monetary policy proposed or implemented by the 

17 Board of Governors of the Federal Reserve System or the 

18 Federal Open Market Committee.". 

19 SEC. S02. EFFECTIVE DATE. " 

20 The amendment made by sectioJ:!, 801 sball take effect 

21 on the date of eIlaCtment of this Act. 

22 SEC. 303. TECHNICAL AMENDMENT. 

23 The table of chapters for- part I of title 5, United 

24 States Code, is amended by inaei-ting immediately after 

2.5 the item relating to chapter 7 the following: 

"A. Congressional Review ot Agency Rulemakiug _ ...... _. 801ft. 

FebnJaty 28. 1996 (2:23 o.m.) 

Iai048 
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analysis pursuant to section 604 if the court detennines. 

2 _ o~ _ ~e ~js _ oC therulemaking record, that the certiti-

3 cation was arbitrary, capricious, an abuse of diseretion, 

4 or otherms:e not in accordance with Jaw . 

. 5 "(B) In the ease where the agency prepared a final 

6 regulatory fleSlbility analYsis. the court may order the 

7 agency to take cOITeCtive action consistent with the re

S quirements of seation 604 if the court determines, on the 

9 basis of the rulemalting record, that the final regulatory 

10 flexibility analysis was prepared by the agency without ob-

11 sen-auce ofproeedure required by 8e(!tion 604. 

12 . "(5) If, by the end of the gO-day period beginning 

13 on the date of the order of the court pursuant to para-

14 graph (4) (or such longer period as the court may pro

IS "ide), the agency fails, as appropriate-

16 "(A) to prepare the analysis required by section 

17 604; or 

18 "(B) to take corrective action consistent with 

19 the requirements of sect.ion 604, 

20 the court may stay the rule or grant sy.ch other relief as 

21 it deems appropriate. 

22 "(6) In making allY deteI'lllination or granting any 

23 relief authorized by this subsection, the court shall take 

24 due account of the rule ot prejudicial error. 

FeO'llary 28. 19$6 (2".23 ~.m.) 

@004 
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"(b) m an action for the judicial l'e'\iew of a rule, 

- -- ------2--any-regulawry -tlmbilit;y iiiilysii for suCh rule -(including-

3 an analysis prepared or cOrTeCted pursuant to subsection 

4 (a)(4» shall constitute part of the 'W'hole record of agency 

5 action in connection mth such review. 

6 I'(e) Nothing in this SectiOIl bars judicial review of 

7 any other impact statement or similar analysis required 

8 by any other law if judicial review ot 6Uch statement or 

9 analysis is otherwise provided by law.". 

10 (b) EFFJ!:CTI\'E DATE.-The amendment made by 
11 subsection (a) shall apply only to final agency rules issued 

12 after the date of enactment of this .Act. 

13 SEC. 102. RULES COMMENTED ON BY SSA CHIEF COUNSEL 

14 FOR ADVOCACY. 

15 (a.) IN _ OENERAL.-Section 612 of title 5, United 

16 States Code, is amended by adding at the end the follow-

17 ing Dew subsectio:l: 

18 "(d) ACTION BY TllE SSA CmEp COUNSEL FOR AD-

19 VOCACY_-
- -, 

20 - "(1) TRA.NSMITTAL OF PROPOSED RULES .AND 

21 INI'I'IAL RP;GULATORY FLEXIBILITY .ANALYSIS 'TO 

22 8M CHIEF COUNSEL FOR ADVOCACY.-On or before 

23 the 30th day preceding the date of publication bya.o 

24 agency of ~neral notiee of proposed rulemaking for 

25 a rule, the agency shall transmit to the Chief Conn-

Fstlrvary 28. ,~ (2:23 p.lI1.) 

.. 
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1 sel for Ach"OCaCY of the Small Business .. \dministra- . 

. _ .. ___ ._ _ __ . _2 __ .. - -t1on~----" -- .-- . - . - -

3 U(A) a copy of the proposed rule; and 

4 "(B)(i) a copy of the initial regula.tory 

5 flexibilit;r analysis for the rule if required under 

6 section 603; or 

7' "(ii) a. determination by the agency that an 

8 initial regulatory flexibility analJ.'Sis is not re-

9 quired fOl" the proposed rule under section 60S 

10 and an explanation for the detenniua.tion. 

II "(2). STATEMENT OF EFFECT.-on or before 

12 the 15th da.y lollowiDg receipt of a proposed rule and 

13 initial regulatory flexibility analysis from au agency 

14 under paragraph (I), the Chief Counsel for Advo-

15 ca.cy may transmit to the agency So mtten statement 

16 of the effect of the proposed rule on small entities. 

17 "(3) REsroNSE.-lf the Chief Counsel for .Ad-

18 voeacy transmits to an agency a statement of effect 

19 on a proposed rule in accordance wit.4-1>~ph 

20 (2), the a.gency sball publish the statement, together 

21 with the response of the agency to the statement, in 

22 the Federal Register at the time of pUblication of 

23 general notice of proposed rulernaking for the rule. 

24 "(4) SPECIAL RULE.-Any proposed rules i8-

25 sued by an appropriate Federal banking agency (as 

Februa.,. 28. ,096 (~3 p.m.) 

IaI006 
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I that term is defined in section 3(q) of the Federal 
------ --

-2- . -IJepo$it1Asuranc~ .Act (12 U.S.C. 1813(q», the Na-

3 tional Credit Union Administration, or the Offit:!e of 

4 Federal Housing Enterprise (h'ersight, in coJJllootion 

5 \lith the implementation of monetary policy or to en· 

6 sure the· safety and soundne38 of federally insured 

7 depositoIY institutiol15, any affiliate of such an insti-

8 tution, credit unions, or government sponsored hans-

9 ing enterprises or to protect the Federal deposit in-

10 surance funds shall not be subject to the require-

11 meni's of this subsection.". 

12 . (b) CoNFORMING AMENDMENT.-Section 603(a) of 

13 title 5, United States· Code, is amended by inserting "in . 

14 accordance with section 612(d)" before the period at the 

15 end of the last sentence. 

16 SEC. 103. SENSE OF CONGRESS REGARDING SM CHIEF 

17 COUNSEL FOR ADVOCACY. 

18 It is the sense of Congress that the Chie( Counsel 

19 for Advocacy of the Small Business Admjnistriti~~ should 

20 be permitted to appear as amieus cW"i8.e in any action or 

21 case brought in. a court of the United States for the pur-

22 pose of revi~ a rule. 

February 28, ,0\;16 (2:23 p.m.) 

---- ~----
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TITLE II-ADMINISTRATIVE 
--REVIEW 

3 SEC. 201. SHORT TITLE. 

4 This title may be cited all the "Admicistrative Re\ie\~ 

5 Act of 1996". 

6 SEC. ~ PURPOSE. 

7 The PUIJloses of this title are-

S (1) to require ageneies to regularly review their 

9 major rules to determine whether they should be 

10 continued without change, modified, consolidated 

11 with another rule, or terminated; 

12 (2) to require agencies to considel' the ~om' 

13 ments of the public. the regulated community, aIld 

14 the Congress rega.t'ding the a.ctuaJ costs and burdens 

15 of rules being reviewed under tbis title and whether 

16 the rules are obsolete, unnecessary, duplica.tive, I!OD-

l' tlicting, or otherwise incoDSistent: 

18 (3) to require that any roles continued i;n effect 

19 under this title meet all the legal requirements that 

20 would apply to the issWUlce of a new rule; 

21 (4) to provide for the repeal, continuation, or 

22 other change in such msjor rules in accorCla.nce -with 

23 chapters :; and 7 of title 5, United States Code; 

24 (5) to provide for a process that allows the pub-

~ lie and appropriate comxnittees of the Congress to 

~ebruary 28, 1996 (2:23 p."',) 

~005 
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1 request tha.t rules that are bot mtijor rules be reo 

--------2un~-\_iew"ea-iIl We samemanner as major rules; 8lld 

3 (6) to require the Administrator to coordinate 

4 and be responsible for· administrath'e review's con-

S dueted by the ~ncies. 

6 SEC. 203. REVI~ OF REGULATIONS. 

7 A co'\'ered rule shall be subject to admini.s1rauve reo 

S view in accordance with section 205. Upon completion of 

9 such rmiew. the agency which has jurisdiction over such 

10. rule shall conduct a rulemaking in accordance with section 

11208 to continue such rule without change, modify it, or 

12 consolida.te it with another rule or terminate such rule. 

13 SEC. 204. RULES COVERED. 

14 (a) COVERED RULES.-For Purp<lses of this title. a 

15 covered rule is a rule that-

16 (1) ils determined by the Administrator to be a 

17 major rule under subsection (b); 

18 (2) is designated for aAmjnistra.tive reyiew by , 
19 the Administrator in reapon&e to a petition or re. 

20 quest \meier subsection (c) or (d), or 
21 (3) ia a rule related to a rule descnbed in para-

22 graph (1) or (2) that is designated for a/lmjnistra-

23 tive review by the Administrator under section 

24 205(a)(3) . to allow fot" a comprehensive admjnistra-

25 tive review. 

J'ebrU4'Y 211. 1"6 (223 p.m.) 

. ilDQ9-
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(b) MAJOR RULE.-For purposes ot this title, the 

--2-tenn-"major nile"-means any rule that the Ac:bnini8trator 

3 determines has resulted in or is likely to result in-

4 (1) 811 annual eff'e<!t on the economy of 

S $100,000,000 or more; 

6 (2) a major increase in costs or prices for COIl~ 

7 sumers, indhidual industries, Federal, Sta.~, or local 

8 government agencies. or geographic regiOIUl; or 

9 (3) significant ad1 .. erse effects on competition. 

10 employment, investment, productivity, innovation, or 

lIon the ability of Doited States-based enterprises to 

12 compete with foreign-based enterprises in domestic 

13 and export markets. 

14 (c) PtJBLIC PETITIONS.- 1\ 

IS (1) IN GENERAi..-.1..ny~ter~persoo may 

16 submit a petition to the .~dmjnjstra.tor requesting 

17 tl:la.t the Administrator designate any rule that is not 

18 a major rule f01" administrative review. The A~jDis-
, 

19 trator shall desien,ate the rule for Mmjnhiir~tiv4:! re--

20 view unless the Administrator determines that it 

Zl would not be in the public interest to conduct an ad· 

22 nUnistr-ative review of the rule. In making such de-

23 terminatioIl, the Administrator shaD take into a.c. 

24 COUllt the number and nature of other petitions re-

IaI 010 
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ceived OIl the same rule, w-hether or not theY have ---------_.- ~ ~ .. -- _. - - -- .. --~-

2--- . ~ --alreaay oeen (lenied. 

3 (2) FORM .AND CONTENT OF PETITION.-_o\ pa-

4 tition UIlder paragraph (1)-

5 (.\) shall be in \lTiting, but is not othexWise 

6 required to be m any parlicular form: 

7 (B) shall identify the rule for which ad.min-

8 istrati.'\"e review is requested with reasonable 

9 specificity and state OIl its face that the peti-

10 tioner seeks administrative review of the rule; 

11 (e) shall "plain why the petitioner is an 

12 intel-ested person; and 

13 (D) shall be aceompanied by a $20 proc-

14 essing tee. 

15 (3) RESPONSE REQUIRED FOR NONCOMl'LYINO 

16 PETITIONS.-If the Administra.tor detennines that a 

17 petition does not meet the requirements of this sub-

18 section, the Adrninistl'atm shall pro\ide a t:Elsponse 
t : 

19 to the petitioner withm 30 days after re~eiving the 

20 petition, DOtifyto.g the petitioner of the problem and 

21 providing information on how to formulate a petition 

22 that meets those requirements. 

23 (4) DECISION.-Wltbin the 90-day period be-

24 . ginning on the date of receiving a petition that 

25 meets the requirements of this subseC!tion, the Ad-

~oruary 28. 1996 (2:23 I).m.) 
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miaistns.tor sba.ll transmit a response to the peti-

2 tioller stating··w-bether the ~tition was granted or 

3 denied. exeept that the .Administrator may e>..1end 

·4 such period by a total ot not more than 30 days. 

5 (5) PETITIONS DEEMED GRANTED FOR SUB-

6 STANTIAL lNE..~CUSABLE DELAy.---A petition for ad-

7 m.inistrative review of a. rule is deemed to ha"e been 

8 granted by the _-\dmjnistrator, and the Administrator 

. 9 is deemed to have designated the rule for adrninis-

10 trative revlelr, it a court finds there is a substantial 

11 au.d inexcusable delay, beyond the period specified in 

12 pa.ra.gt'aph (4), in notifying the petitioner of the Ad· 

13 ministrator's detennina.tiOD. to grant or deny the pe-

14 tition. 

15 (6) PGBLIC LOG.-The Administrator sha.ll 

16 maintain a public log of petitions submitted under 

17 this subsection, that includes the status or disposi-

18 tioll of each petition. 

19 (d) CoNGRESSIONAL REQUESTS.-

20 (1) IN GENERAL.-.An appropriate committee of 

21 the Congress, by a majority vote of the members of 

22 the conunittee voting, may reques;t in writing that 

23 the Administrator designate any rule that is not a 

24 major rule for adminjstrative review. The Adminis· 

25 trator shall designate such rule for administrative 

F"uruary ZS. 1996 (2:23 p.m.) 

IaI 012 
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1 review within 30 da~'S after receipt of such a request 
--~ - ------ - ----

--------2 - \wIess the Administrator detennines that it would 

3 Dot be in the public interest to conduct an adniinis-

4 trative re\iew of such rule. 

S (2) NOTICE OF DENIAL.-If the Administrator 

6 denies a cougresSional request Ullder this subsection, 

. 7 the Admjnistrator shaD transmit to the congressional 

8 conun.ittee making the request a notice stating the 

9 reasons for the denial. 

10 (e) Pt,'BLICA.TION OF NOTICE OF ADMINISTRATIVE 

11 REVIBW.-.After the .<\dmirUstrator determines that a l'Ule 

12 is a major rule or designates a rule for administrative re-

13 view Ullder subsection (a), the .Administrator shall prompt-

14 ly publish a notice of that determination or designation 

15 in the Federal Register. 

16 SEC. 905. ADML'llISTRATIVE REVIEW PROCEDURES. 

17 (a) FuNCTIONS OF THE ADMINISTRATOR.-

18 (1) NOTICE OF RULES SUBJECT TO m;VIEW.-, 
.; .. 

19 (A) IN'vlwToRY ANn FIRST LIST.-Witbin 

20 6 months after the date ot the enactment of 

2 I this title, the Admm.istntor sh.aJl complete an. 

22 inventory of rules in effect on sut!h date of en-

23 act.tnent and determine which of such rules are 

24 major rules pursuant to aection 204(b).· The 

25 agencies with jurisdiction over rules shall assist 

February 211,1996 (2:23 p,m.) 
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1 the Administrator in condu~ such an inveDo 

________________ 2 ______ ----to~.-U pon--eompJetion of the inventory, the Ad-

3 :rninjstrator ehall publish in the FederaJ &Il-

4 i.ster a first list of CO\"ered rules. The Jist 

5 shall-

6 (i) specify the -particular group to 

7 which each major rule in the list is as-

8 signed under paragraph (2), and, in ac-

9 cordanee with paragraph (2), sta.t~ the 

10 11nal rulemaking deadline for all nuijor 

11 rules in each such group; and 

12 (ii) include other covered rules aDd 

13 sta.~ the final rulemaking deadline for 

14 ea.eh such rule. 

15 (B) SVBSEQUENT LISTS.-After publica.-

16 don of the first list under subparagraph (A), 

17 the Administrator shall publish in the Federal 

18 Register an updated Jist of covered rules at 

19 least annually, specifying the finalrtilemaking 

20 deadline for each rule on the Jist. 

21 (2) GROUPING OF MAJOR RULES IN FIRST 

22 LIST.-

23 

24 

25 

February 28. 1996 (2:23 p.m.) 

trator shall assign each major rule in effect on 

the date of enactmeDt of this title to one of the 

. ~OH 
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5 groups described in section 206(a)(1) to per-
------- - ----

---2 -- - -- -mit- oroerly ana prioritized adnUnistratn'e re-

3 views, and specify for each group the applicable 

4 final rulem.aking deadline in accordance with 

5 such section. 

6 (B) PruORITlZATIONS.-In determining 

7 which rules shall be given priority in time in 

8 tbat assignment, the Administrator shall con-

9 suIt with appropriate agencies,' and shall 

10 prioritize l"Ules based on-

11 (i) the grouping of related rules in ac-

12 eordance with paragraph (3); 

13 (ii) the extent of the coat of each rule 

14 on the regulated comm1lll.ity and the pub-

15 lie, with priority in time given to those 

16 rules that impose the greatest cost; 

17 (iii) consideration of the views of af-

18 fected persons, including State and local 

19 governments; 
, 

20 (iv) whether a particular rule has re. 

21 cently been subject to costlbenefit analysis 

22 and risk asseSS!llent, with priority in time 

23 given to those rules that have not been 

24 subject to such analysis and (Wessment; 

I<obruo,), 28,1990 (ZZI o-m.) 
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1 (,.) whether a particular rule wu is-

;l_ _ -sued--under a -statuto~· prOYision that pro-

3 \ides broad discretion to an official in issu-

4 ing the rule, with priority in time given to 

5 those rules that were issued under pro\"i-

6 sions that protide broad discretion; 

7 (\i) the burden of reviewing each rule 

8 OIl the reviewing agency; and 

9 (vii) the need for orderly proeessing 

10 and the tilnely completion of the adminis-

11 tram-e reviews of existing rules. 

12 (S) GROUPING OF RELATED R'[J'LES.-

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

(A) IN GENERAL.-The Administrator 

shall group related rules under para.gra.ph (2) 

(and designate other rules) for simultaneous ad· 

ministra.tive review based upon their subject 

matter similarity, functional intarelationships, 

and other relevant factors to eDSw-e comprehen

sive and coordinated review of re~UD&nt, over

lapping, and con£lieting rules/ and requirements. 

(B) L~CLUSION FOR· REVLEW.-Tbe Ad

ministrator shall designate under section 

204(a)(3) any rule for administrative review

that is necessary for a comprehensive anminis· 

trative J'e'\.'lew whether or not such other rule is 

Ii!1018 
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otherwise a covered rule under paragraph (I} or 

--- - - - - --------2'-----(~~tion 2(U~a)-. - ----
---- -----

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

(0) SDIULTANEOUS REHE"".-The Admin

istrator shall coordinate with agencies to ensure 

simultaneous administrative re'';'ews of related 

rules \'rithout regard to whether they were is

sued by the same agency. 

(4) GUlDANcE.-The AdmiDistrator shall pro

vide timely guidance to agencies on the conduct of 

administrative re>iews and the preparation of ad

ministrative review notices and reports required by 

this section to etlI31ll'e uniform, complete, and timely 

admjnjstratn-e l"eliews and to ensure notice and op

portumty for public comment consistent with this 

section and section 208. 

(b) AGENCY ADMINISTRATIVE 

17 DURE.-

18 

19 

20 

21 

22 

23 

24 

2S 

February 28, 1~ (221 p,m_l 

(1) ADMlNISTM.TI'iE REvIEw NOTICE.-At 
or, . 

least 31f.l years before the final ruJemakirig deOOljne 

under section 206(a) for a eovered;We, the agency 

that has jurisdiction aver the rule aball-

(A) publish an administrative review notice 

in accordance with section 207(a} in the Fed

eral Register and, to the extent reasonable and 

practicable, in other publieations or -media. that 

---------
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1 are designed to reach thnse persons most a!-

. _ .. ~ ~.. 2 __________ fected-by-the-C!overtad· rule; and 

3 (B) request the ~ews of the .4.dmjnistrator 

4 and the appropriate committees of the Congress 

5 on whether to continue without C!b.ange, modify, 

6 consolidate, or terminate the covered rule. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

agency shall oonsida- the public comments and other 

recommendations generated by the administrative 

re,iew notice and shall consult with the appropriate 

committees of the CoDSl'ess before issuing an admin

istrative review report. At least 2 yeat$ before the 

final rulemaking deadline of the covered rule, the 

ageney shall publish with respect to such rule an ad

ministrative re\;ew report iII the Federal Register 

that includes a notice of proposed rulemakjng in ac

cordance with section 207(b) and transmit such ad· 

ministrative review report to the Administrator and 

the appropriate committees of the Congre~ ,~ 
.--

(3) OPEN PROCEDURES REG~ING AD~-

22 conducted pursuant to this title, the agency conduct-

23 ing the review shall make a Wl'it.ten record describing 

24 contacts and the subject of all contact.<; the agency 

25 or .Administrator made with non-governmental per-

FeOt~3I)' 28. 1996 (2:23 p.m.) 
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sons outside the agency relating to such re\ie'\r._The ___________ .--

2 mtten reCOl'd of such contact shall be made a\'ai}· 

3 able, upon request, to the public. -

4 SEC. 108. FINAL RULEMAKING DEADLINES FOR COVERED 

5 RULES. 

6 (a) IN GENERAL--For pW'pOses of this title, the 

7 final rulemaking deadline of a co\"ered rule is as folloW's: 

8 (I) EXISTING MAJOR RULES.-For a major rule 

9 in effect on the date of the enactment of this title, 

10 the initial final rnlemaking deadline is the la.st day 

11 of the 5-year, 6-year, 7-year, a-year, or 9-year pe-

12 riod beginning on the date of the enactment of this 

13 title, as specified by the .Administrator under section 

14 205(a)(2)(A). For any major rule that 6 months 

15 after such date of enactment is not assigned to such 

16 a group specified under section 205{a)(2)(A), the 

17 initial final rulernaking deadline is the last day of 

18 the 5-year period beginning on such date Q.f eIlBJ!t-

19 ment. 
-' 

20 (2) NEW MAJOR RULES.-For a major rule that 

21 first takes effect after the date of the enactment of 

22 this title, the initial final rulemaking deadline is the 

23 last day of the 7 -year period beginning on the date 

24 the rule first takes effect. 

I'ebruary 28. 1996 (2:23 D_tI1.J 
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1 (3) RULES COVERED PURStTM"T TO PUBLIC PE-

2 ---' TI'I'ION -ORCONGRESSION.AL REQUEST.-For any rule . 
3 subject to administrative re~ieW' pursuant to a. public 

4 petition under section 204(c) or a congressional re. 

5 quest tUlder 5ectioIl 204( d) I the initial final rule-
6 making deadline is the Jast day of the 4.year period 

7 beginnmg OIl-

8 (A) the date the .Admjnistrator so des-

9 ignates the rule for J"e\.ie'K; or 

10 (B) the date of issuance of a 5na.l court 

11 order that the Administrator is deemed to have 

12 designated the rule for administrative review. 

13 (4) RELATED RULE DESIGNATED FOR RE-

1.4 vtEW.-For a rala that the .Administrator designates 

15 under section 205(a)(8) for admjnistrative review be-

16 cause it is related to another covered rule and tha.t 

17 is grouped with that other rule for simultalleou6 re-

18 \iew, the initial final rulemalcing deadline is the 

19 same as the final l"Ulemaking deadline for- that other . / 

20 rule_ -' 

21 (5) EX'I'ENSIoN.-The President may extend 

22 the final nllpmakjng deadline established under 

23 paragraph (1), (2), (3), or (4) fot" a period of up to 

24 6 months by publishing a notioe of /SUch extensiOIlin 

~OZO 
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'-'- _._. -~-.------

the Federal Register together with an explanation of 

- - -- - -~021-

----- ._-- _.---_._- --- -
- -- --- ---------2 the basis tor such extension. 

3 (6) NEW FINAL RtJLEMAKlNG DEADLINE 

4 AFTER FINAL AGENCY ACTION.-FoT a rule that· 

5 has under-gone adrninistratiYe Te\ie\V and rulemalcing 

6 pursuant to this title and that has not been tenni-

7 nated, the na."t fiIlal rolema1cing deadline date is the 

8 last day .of the 7-year period baginning on the effee-

9 tive date of the rule as continued or a:s newly pro-

10 mulga.ted under section 208. 

11 (b) LD.aTATlON ON INTEB.IM REVIEWS.-An agency 

12 may not undertake a comprehensive re\iew and signi£ica.ut 

13 revision of a covered rule more frequently tha.u required 

14 by this title or another law, uruess the head of the a.gency 

15 determines that the likely benefits from such rmiew and 

16 revision outweigh the reasonable expenditures that have 

17 been made in reliance on the rule as in effect before such 

18 revision. For purposes of this section. a law may b~ consid· 
'-

19 ered to require a comprehensive l'eView and sigcis.ea.nt re-

20 vision of a rule if it makes signi5eant clumges in. the Act 

2] under which the rule WE\.l3 issued. 

22 (c) DETEBMINATIONS WHERE RULES RAVE BEEN 

23 MmNDED.-For purposes of this title, if various provi-

24 sions of a covered role were issued at different times, then 

I'.bru~ ae. ,996 f2:23 p.m., 
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] the rule as a whole shall be treated as if it were issued 

------1--on-the-iater-of,---- --.- --

3 (1) the date of issuance of the pro\ision of the 

4 rule that was issued first; ot' 

5 (2) the date the most recent eompreheIlSive re-

6 '1ew and significant re\-l:sion of the rule was com-

7 plated. 

8 (d) COMPREHENSIVE RE\LEW .AND SIGNlFICANT RE-

9 VlSION.-In thls section, the term "comprehensi",e review 

10 and signjficant revision" includes 8Zl administrative review 

11 and fiDal rulemalCng under this title, whether or not the 

12 l'Ule is revised. 

13 SEC. 207. ADMINISTRATIVE REVIEW NOTICES AND AGENCY 

14 REPORTS. ' 

15 (a) .mMlNISTRATIVE RE\'lEW NOTICES.-The ad-

16 micistrative review notice under section 205(b)(1} for a 

17 rule shall request pu.blic comment and contain-

18 (1) a request for comments regarding whether 

19 the rule should be continued without, c~, modi-

20 fied, consolidated with another rule, or term.inated; 

21 (2) if applicable, a. request for comments re· 

22 garding whether the rule meets the applicable Fed-

23 81'aJ cost/benefit and risk assessment criteria; and 

24 (3) a request for comments about the past im-

25 plementation and effects of the rule, including-

February 28 lOGS (2:23 p,m,) 

~022 
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1 (A) tha direct and indirect costs incurred 
---- ----- - -- -

-------- --1-- - -- - ----oecau£e- of-tlieru:ie~ including the net redu~tion 

3 in the \'alue ot pm-ate property (whether real, 

4 personal, tangible, 0)" intangible), and ~ether 

5 the incremental benefiu of the rule e.~ceeded 

6 the incremental costa of the rule, both generally 

7 and regarding each of the specific industries 

8 and sectors it covers; 

9 (B) whether the rule as a whole, or a.uy 

10 major feature of it, is outdated, obsolete, or un-

11 necessary, whether by change ot teclmology, the 

12 marketplace, or otherwise; 

13 (C) the extellt to which the rule or info:r--

14 matioll requjred to comply with the rule dupli-. 

15 cated, conflicted, or overla.pped wjtb, require-

16 ments under rules of other agencies; 

1 7 (D) in the case of a rule addressing a risk 

18 to health or safety or the envirorunent, ~t the 

19 perceived risk was at the time of ,isSuance and 

20 to what extent the risk prediction:! were aceu-

21 rate; 

22 (E) whether the rule unnecessarily Un-

23 peded domestic or interDatiOIlaJ competition or 

24 unnece858.rily intruded OIl free market fol'Ce8, 

2S and whether the -rule lmn eaessarily interfered 

F'ebruary 211. 1996 (223 P.rn.) 

, . 
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1 with opportunities or efforts to transfer to the 

. 2 ___ ._. _. _p~at.e_~~t._duties_carried out by the Govern-

3 ment; 

4 (F) whether, 8lld to what extent, the role 

5 impostd unfunded mandates on, or. otherwise 

6 am-ersely affected, State and local gove.:rrunentsj 

7 (G) whether compliaMe with the rule re-

S quired substantial capital in,·estment and 

9 whether terminating the role aD the next final 

10 rIllemaking deadline would create aD unfair ad-

11 .. -a.ntage to those ~ho are not in compliance 

12 with it; 

13 (H) whether the rule constituted the least 

14 costly, most cost-effective, or least burdensome 
-

15 alternative th.a.t achieved its objective consistent 

16 with the criteria of the Act under which the 

17 . rule was issued, and to what extent the rule 

18 provided t'leXJ.oi!ity to those who were subject to 

19 it; 

20 (1) whether the rule was -worded simply 
/' 

21 and clearly, including clear identification of 

22 those who were subject to the rule; 

23 (J) whether the rule CNated negative UDin-

24 tended COIlSequenceSj 

~oruary 28.1995 (2:23 p.m.) 



OZIZS-ISo -WED -18:4& FU- -Z~Z-ZZ3 4423 

F:IM4 I HYDE , R\'DE.049 

- --- --JUDICI-ARY-ZHZ-- --- --

I 

.- --- 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

24 

(K) the elo.'tent to trhi~h information re-
------ --- -- --

quirements under the rule can b~ reduced; and 

(L) the extent to which the rule bas con

tributed positive benefits, particularly health Or 

sa!etv or en,iromnental benefits . . 
(b) AmnNISTRATIYE RE\JEW R.!i:PORT.-The admjn-

istrative review report under sp.ctioD. 205(b)(2} on the ad

ministrative review of a rule sha.U-

(1) contain. the tactua.I findiDgs and legal con

clusions of the agency conducting the review regard

ing the application of section 208(b) to the rule and 

the agency's proposed rooc.m.mendation as to wheth

er the rule chould be eontillued without chanie, 
modified, consolidated with another rule, or tenni· 

nated; 

(2) in the ease of a rule that the agency pro-
o 

poses to continue without change, to modit'Y, or to 

consolidate with another rule, contain- . 

(.A.) a. notice of proposed rulemaki;i unde!' 

section 553 of title 5, Unit.ed States Code or 

under other statutory rulemakmg procedures 

required for that rule, aud 

(B) the text of the r-.ue as so continued 

without change, modified, or consolidated; and 

FetlrUary 29. , 996 (2:23 p.m.) 

-- - ------- -- -- ~-
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I (3) in the case ot a rule that the ageney pro-

_) _PO$es tQ termjnate,_conta.in a notice of proposed 

3 rulema.k.ing for t.ermmation consistent ,"th para-

4 graph (2)(A). 

!5 SEC. 208. RULEMAKING. 

6 (a) IN fJENERAL.-.\ft.er publication of the adminis-

7 tratn'e re ... iew report, the agency which conducted su® ad-

8 ministrative re\;ew shall conduct the nliemaking which is 

9 ca.Iled for in such report. The Dotioe of proposed rule-

10 making published in the adnUnistrative re"\iew report pur-

11 suant to sections 205(b){2) and 207(b) shall constitute 

12 publication of the notice required by section 553 of title 

13 5, United States Code or othel" statutory ru1emaking pro-

14cedure required for that rule. 

15 (b) COMPLI.ANCE WITH OTF1EB LAws.-In order for 

16 any rule S"tlbject to administrative review to continue with· 

17 out change or to be modified or conSolidated in accordance 

18 with this title, such l'Ule must be authorized by law, and 

19 meet the same statutory requirements that ~ould apply 

20 as if it were issued as a new l"Ule p~u&.nt to chapter 5 

21 of titl~ 5, United States Code, or other a.pplicable statu-

22 tory nllemaking procedure. 

23 (c) PREsIDENTIAL REVIEw.-.<\fter an agency deter-

24 mines to take action under subsection (a), the agency, not 

25 later thAn 60 days before taking final agency action, sba.Il 

• 

F!Oruary 28. 11/06 (2:23 p.m.) 

It.! 026 
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1 no~ the President of such action. Before the expiration ___ _ 
, -~-- -- --~-----

_--2-o!-sueh-60-dayt-;t.Qe-President mar, on the basis of the 

3 record of such rulemaking, direct the agency to take a die· 
4 ferent action. 

S (el) REISSUANCE.-I£ a covered rule is terminated 

6 under rulemaking begun under subsection (a), a rule may 

7 not be reissued in substa.ntially the same form unless-

8 (1) the President appl'O'·es the reissuanceof 

9 stich tule; and 

10 (2) the rule as reissued cornplies "With the cri· 

11 taria of subse!tion {b} 8.lld results from a rule-

12 making in aooordanee with chapter 5 of title 5, Unit-

13 ed States Oode, or other applicable statute or statu· 

14 tory Mlll·makjng procedure. 

IS (e) PRESERVATION OF LloIDEPE~"DENCl!l OF FEDERAL 

16 BANK REGULATORY AGENcmS.-The head of any appro-

17 priate Federal banking agency (as that term is defined 

18 in section 3(q) of the Federal Deposit Insurance ~ct (12 
, 

19 U.S.C. 1813(q», the Federal Housing Finance Board, the 

20 National Credit Union Administration, --and the Office of 

21 Federal Housing Enterprise Oversight sball have the au-

22 monty with respect to that agency that would oth~ 

23 be granted to the Presideut in subsections (I!) and (d). 
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1 SEC. 209. DESIGNATION OF AGENCY R£GVLATORY REVIEW 

2 OFFICERS. 
------- --- - - - -- - -

.- -- ------ --- -

3 The head of each agency :shall designate an officer 

4 of the agency as the Regulau>ry Re\iew Officer of the 

5 agency. The Regulatory Review Officer of an agency shall 

6 be respollSible for the imPlementation of this title by the 

7 agency and shall report directly to the head of the BgEllCY 

8 and the ,Administrator with respect to that respoDSibility. 

9 SEC. 210. RELATIONSHIl" TO OTHER LAW; SEVERABD..rl'Y. 

10 (a) RELATIONSHIP TO .~A.-Nothing in this title is 

11 intended to supersede the provisions of' chapters 5, 6, and 

12 7 of title 5, United States Code. 

13 (b) SEVERABn..ITY.-If any provision of this title, or 

14 the applieation. of any provision ot this title to an,y peNOn 

15 or circum.sta.nce, is held bl\'a.lid., the application of such 

16 provision to other persons or circumstances, and the re-

17 mainder of this title, sball not be aff'eeted thereby .. 

18 SEC. 21L JUDICIAL REVIEW. 

19 (a) IN GENERAL.-A denial or substanti.y ,i:nexeus. 
, 

20 able delay in granting or denyiDg a petition under sootion 
./ 

21 204(c) shaD be considered final agency action subject to 

22 review lUlder section 702 of title 5, United. States Code. 

23 A denial of a congressional request under section 204(d) 

24 sbaU not be subjoot to judicial review. 

25 (b) TDa: Ln4ITA'rION' ON FlUNG A CIvIL ACTION.-

26 Notwithstanding any other pr<l"isions of law, an action 

Felltuary 28.1996 (2:23 C.m.) 

IaI 028 
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1 seeking judicial re,iew of a final agenc~' action undl!r this 

- --2-tit}e-n1"a.y Dot-Oij brouglit-

3 (1) in the case of a fulal ageaay 8I3tioo denying 

4 a. public petition und~ se<!tion 204(c} or continuing 

5 without (!~ae. modifyillg, consolidating, or tenni-
, . 

6 nating a covered rule, more than 30 days after the 

7 date ot that final agency action; or 

8 - (2) in the case of an action challenging a dela.y 

9 in deciding on a petition for a rule under section 

10 204(c), more than 1 year after the period applicable 

11 to the rule under section 204(c)(4). 

12 (c) .-\VAlLABILlTY OF JUDICIAL REVIEw UNAF-

13 FEC'l'ED.-Except to the extent that there is a direct eon-

14 tliet with the pro'\isions of this title, nothing in this title 

15 is intended to affect the availability or stalldard of judicial 

16 review for agency regula.to~ action. 

17 (d) ACTION TO COHPEL AGENCY ACTION.-

18 (1) IN GENERAL.-If there has been ~o final 
t, .' 

19 rulemakjng action on a rule subject to--aAministra.-

20 tive review by the applicable fin4l /" rulemaking dead-

21 line specified in section 206{a), the agency's ina.etion 

22 shall be presumed to be agency action unlawfully 

23 withheld or unreasonably delayed. 

24 (2) COURT ORDER.-If a court determines ~t 

25 an agency's inaction constitutes agency action UD.-

February 28. 1!l96 (2:23 p_rn.) 

- -~029--- __ -- -
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lawfully withheld or unreasonably delayed, the court 

2 :shall order the _ ~n~_to complete final rulemaking 

3 by a date certain. The date certain may not be more 

4 than 2 years beyond the mw rulemakjng deadline 

5 specified in section 206(a) tor such rule. 

6 (3) SusPENSION.-If a court enters an order 

7 pursuant to p~aph (2) and the agency does Dot 

8 complete the final rnlemakillg by the deadline speci-

9 tied in such order, the court may suspend the eftec-

10 tiveneas of aU or a portion of the covered rule W'hieh 

11 ~as the basis of such· rulemaking until such date 8.5 

12 the agency completes such final rulemaking. 

13 SEC. 212. EFFECT OF ftRMtNA.TlON OR SUSPENSION OF A 

14 COVERED RULE. 

15 (a) EFFECT OF TERMINATION OR SuSPENSION GEN-

16 ERALLY.-If a covered rule is termmated or suspended 

17 pursuant to this title-

18 (1) this title shall not be co'tlStl'ued to prevent 

19 the President or an agency from exercising~ any au-
." 

'/ 

20 thority that otherwise emts to implement the stat-
,/ 

21 ute under which the rule was issued: 

22 (2) in an agency proceeding or court action be-

23 tween an agency and a non-agency party, the rule 

24 shall be gi\"en no conclusive etl'ect but may be sub-

~030 



02/ n/96 WE1)-18: 50 -FAX -202-225 -4423 

P': \ M4 \ tn"DE' HYDE.049 

-JUDICIARY -2142 

30 

) mitted as evidence of a prior agency practice .or pro. 
------

._--'-. -- -------2---=-ce-=-d'urej Siid 
-------- -- ---

3 

4 

j 

6 

7 

8 

9 

10 

Il 

12 

13 

14 

15 

16 

17 

18 

(3) this title shall not be construed to prevent 

the continuation or institution of any enforcement 

action that is based on a violation of the rule that 

occurred before the effecth'eness of the rule temii· 

nated or was suspended. 

(b) EFFECT ON DEADLINES.-

(1) IN GENERAL.-Any deMJ;ne for, relating to, 

or invol~ any action dependent upon, any rille 

terminated. or suspended under this title is sus· 

pended until the agency that issued the rule issues 

a new rule on the same matter. unless otherv:ise pro-

vided by a law. 

(2) DEADLINE DEFINED.-Jn this ~bsection, 

the term "deadline" means any date certain for ful

fiUing any obligation or exe:rcising any authority es

tablished by or under any Federal rule, o~ by or 

19 under any court order implementing -~y Federal 

20 l'Il1e. 

21 SEC. 213. DELEGATION. 

22 Section 301 ottitJe 3, United States Code, shall apply 

23 to any delegation by the President of authority under thi$ 

24 title, except that the President may delegate the functions 

Feoruary 28. 1995 12::n o·m.) 
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of the President under this title to any officer of the execu-

_______ 2 -tive-branch.-- ---- ---

3 SEC. 214. DElO'INITIONS. 

4 In this title: 

5 (1) ADMINlSTRA'l'I\'E RE\'lEW.-':The term "ad-

6 ministrative r~iew" means a review of a rule under 

7 section 206_ 

8 (2) .AD:mmSTMTOR.-The tcnn "Adm in is-

9 trator" meaws the Administrator of the Office of Tn-

10 formation and Regulatory Affairs in the Office of 

11 Management and Budg@t. 

12 (3) .A.GENCY.-The term "agency" bas the 

13 meaning given that term in section 5~1(1) of title 5, 

14 United States Code. 

IS (4) .4.PrRQPRlATE COlWITl'EE OF TEE CON-

16 GRESS.-Tbe term "appropriate coinmittee of the 

17 Congress" means, with respect to a rule, each stand-

IS- ing committee of Congress having jurisdiction under 

19 the rules of the House ot ~presen~tives or the 

20 Senate to report a bill to amend the~ provision of iaw 

21 Wlder wbich the rule is issued. 

22 (5) FINAL RULEMAXING DEADLINE.-The term 

23 "final ruJemaking deadline" means the date by 

24 which an agency must complete its final rulemaking 

25 action under section 208. 

February 28. 1m (2~3 ~_m.) 
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(6) RULE.-
--------_._--

(A) GENERAL RULE.-Subject to subpara-

graph (B), the term "rule" means any arency 

statement, including agency ruidance docu

ments, which are designed to implement, inter

pret, or prescribe laW' or policy or to describe 

the proeedw-es or practices of an agency, which 

8l"e intended to assist ill such actions. and. 

which are of general applicability and future ef

fect, but does not include-

(i) reEUlations or other agency state

ments issued in a.ocordance with fortnal 

ruJemaking provisions of sections 556 a.ud 

557 of title ~, United States Code, or in 

aecordance with other statutory rule

making Pl'OOedures that provide the same 

safeguard for- a. decision OIl the record 

after an opportunity for a hearing '!ith the 
t .. 

right to present evidence and cohduct (!l'()SS 

examjnation; /' 

(oJ l"eguiations or otb.et- agency state

ments that are limited to agency organiza

tion, management, or pe.rnonnel matters; 

(iii) regulations or other agency state

ments issued with l"espect to a military or 

_~Q.33 ____ _ 
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foreign affairs function ot the United 

Q4.."--'-- ---
- ---'::"'.""-; 

(i\") regulatioDB, statements. or other 

agency actions that are re\iewed and usu

ally modified euh ~'ear (Ol' more tre

quen~'), or are re,iewed regularly and 

usually !nodified based on cbaoging eco

nomic or seasonal conditions; 

(v) regulations or other agency a.ctions 

that grant an appI"O\-a.l, license, permit, 

reristration, or similar a.uthority or that 

grant or recogo.iJ:e au exemption or relieve 

It l"estrictiOll, or any agency action nec

essary to permit Ue'9: or improved applica

tions of teclmology Or to allow the Jll8.D.U

faeture, distnbution, sale, or use ot a sub

stance or 'product; 8lld 

(vi) regulations or other agency state

lD.en~ that the Administrator cerlmes in 

writing are necessary fo~ the enforcement 

of the Federal criminal laws. 

(B) ScOPB OF A RULE.-For purposes of 

a major rule under this title, each set of nlles 

desigoa.ted in the Code of Federal Regulations 

8,8 a. part (other than part 1 of title 26 of the 

~034 
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1 Code of Federal Regulatioms) sha.U be treated 
---------:-;--

___ 2- ____ as-one-ruJe:-Eaeh-aetot-filles-thaT do not ap. 

3 

4 

S 

6 

pear in the _ Code of Federal Regulations and 
" . 

that Are comparable to a part of tha.t Code 

Ullder guidelines established b~· the Adminis

trator sbaIl be u-eated as one rule. 

7 SEC. ZlS. SUNSET OF THIS TITLE.. 

S This title shall have no force or effect after the 12-

9 year period beginning on the date of the enactment of this 

10 title, 

11 TITLE III-CONGRESSIONAL ' 
12 REVIEW 
13 SEC. SOl. CONGItESSIONAL REVIEW OF AGENCY RULE· 

14 MAKING. 

15 Title 5, United States Code, is amended by inserting 

16 immediately after cha.ptel' 7 the following new chapter:" 

17 CuAPrER 8-CONGRESSIONAL REVIEW OF 

18 AGENCY RULE MAKING 

"Sec. 
"SOl. ConaressioDBl.reviatr. ./ 

"802. ~0DIll diuppl'O'lBl pl'Oa!dure. 
"S03. Special nile (lD atatQtor.r. regulatory. ud judicial deadlines 
.. 804. DefinitiODS. 
~S05. JIJdicial reries'. 
"806. AppIicabiIi1:Y: ~. 
"SO'7. EummioD tor _~ poIiq. 

19 "1801. Congressional review 

20 "(a.)(l)(A) Before a rule can take effect as a. Ona.l 

21 rule, the Federal agency promulgating such rule shall sub· 

~ .. btuary 28. 1996 (2:23 o.m.) 
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1 nUt to each House of the Con.:,<>'I"eSS and t() the Comptroller 

, ,., - at - .....- "-.~ ~ ___ .~ _. ___ --I.nner -a repo.-.. eont.aU:ting--

3 "(i) a copy of the rule; 

4 "(ll) a concise general statement relating to the 

~ rule; and 

6 "(iii) the proposed effective date of the rule. 

7 "(B) The Federal agency promulgating the rule shall 

8 make a,,'ai}able to each House of Congress and tha Comp-

9 troller General, upon request-

. 10 "(i) a complete copy of the cost·beneat analysis 

11 of the role, if any; 

12 "(ii) the agency's actions relevant to sections 

13 603, 604, 605, 607, 8lld 609; 

14 "(ill) the agency's actions relmmt to sediODS 

15 202, 203, 204, and 205 of the 'Dnfu..uded Mandates 

16 Reform.Aat of 1995; and 

17 "(iv) any other relev8.D.t information or require.. 

18 ments under any other Act and a.oy relevant Ex&cu-

19 tive orders. 

20 "(C) Upon l"eceipt, eacll House sha.fi provide copies 

21 to the Chairman and Ranking Member of each committee 

22 with jurisdiction. 

23 "(2)(A) The Compttoller General shaD provide are-

24 port OIl each major rule to the committees of jurisdiction 

25 in each House of the Congress by the end of 12 calendar 

February 29. ,go612~ ~."'" 

IaI 036 
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I, days after the submission ot' publication date as pro\ided 

-,'--- .--- -.------- '-2-il:Csectlon S'0:2(b)(2). The report of the Comptroller Gen· 

3 era! sba.ll include an assessment of the agency's compti-

4 Mee with procedural steps required by p8.l"8.g'rapb (l)(B). 

5 U(B) Federal agencies shall cooperate with the Comp-

6 troller General by providing ~ormatioll relevant to the 

7 Comptroller General's report under subPa.t'8.£'l'&ph (.-l)., 

8 U(S} A major rule relating to a report submitted 

9 under paragraph (1) shall take effect as a. final I'Ule, the 

J 0 latest of-

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Febru3l'128. 1 Sl96 12:!:!3 p,m,) 

"eA) the later of the date occurring 60 ~'S 

(excluding days either House of Conuess is ad· 

journed for more than 3 days during a ~saion of 

C<Jngress) after the date on which-

"Ci) the Congress receives the report sub

mitted under pa.ro.gra.ph (1); or 

"(ll) the rule is published in the Federal 

Register; 
f,., 

U (B) if the Congress passes a joint-'~solutiou. ot 

disapproval descnbed tmder sectiOn 802 relating to 

the role, and the President signs a. veto of such reso

lution, the earlier da.te-

"(i) on which either Bouse of Congress 

votes and fails to override the veto of the Presi· 

dent; or 
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1 "(ill occuning 30 seMi on days after the 

________ 2-_-----date-on-'U"wch--th-e---Coagress receiVed the veto 

3 and objections of the President; or 

4 "(0) the date the rule wOllld have otherwise 

5 taken effect, if not for this s:ection -(UDless a joint 

6 resolution of disappro'\'al under section 802 is en-

7 acted). 

8 "(4) Except for a major rule, a rule shall take effect 

9 as otherwise provided by law after submission to Congress 

10 under paragraph (1). 

11 "(5) Notwithstanding paragraph (3), the effective 

12 date of a rule shall not be delayed by operation of this 

13 chapter beyond the date on which either House of Con-

14 gress votes to reject a joint resolution of disapprQ\.oal under 

15 section. 802. 

16 "(b)(l) A rule or propoSGd rule shall not take effect 

17 (or continue) as a final rule, if the Congress enacts a ~oint 

18 resolution of disapproval described under section 802. 

19 "(2) A. rule or proposed rule that does D-ot<~e effect 

20 (or does not continue) llIlder paragn.ph ~(l) mAy not be 

21 reissued in substantially the same form, and a. new rule 

22 that is substantially the same as such a role or proposed 

23 rule may not be issued, UDless the reissued or new rule 

24 is spec!ifiaally authorized by a law enacted after the date 

25 of the joint resolution disapproving the original l"Ille. 

February 28. 1996 (2'.23 p_tn.' 

~ 033 
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1 "(cHI) NOtwithstandiog any other pI'O\1sion of this 
-------._--- ----

. -- -.- ---2-section":"(exc~ptsii\)ject to paragraph (3)), a rule that 

3 would not take effect by reason of this chapter may take 

4 effect, if the Presid'mt makes a determination under para

S grapb (2) and submits written notice of such detennina-

6 tion to the Congress. 

7 "(2) Paragraph (1) applies to a detennjnation made 

8 by the President by Executive order that the rule should 

9 take effect because such role is-

10 "(A) necessary becaUS4 ot an imminent threat 

11 to heahb or safety or other emergency; 

12 u(B) necessary for the enforcement of criminal 

13 laws; 

14 "(0) necessary for national semJrity; or 

IS "(D) issued pursuant to a Gtatute implementing 

16 an international trade agreement. 

17 H(3} An eurcke by the President of the authori~ 

18 under this su.baection sha.U !lave no effect on the prooe-

19 d1ll'es under section 802 or tbe effect of a joint' ~ao1ution 
20 of c:lisapproval under this section.. -' 

21 "(d)(l) In addition to the opportunity for review oth~ 

22 erwise provided under this chapter, in the case of any rule 

23 that is publidled in the Federal Register (as a rule that 

24 shall take effect 8& a ftna.l rule) d~ the period begin-

25 Ding on the date occUlTing 60 ~ before the date the 

February 28. 1996 (2:23 a.m_) 
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1 Congress adjourns a session of Congress through the date 

.. _______ .. ____ 2_on_~hich..the-same-or- succeeding Congress first con"enes 

3 its Den s8aaion, sectiOQ 802 shall apply to such rule in 

4 the succeed.iDg session ot Congress. 

5 "(2)(.A) In applying section 802 for purposes o£such 

6 additional w:iew. a role described under paragraph (1) 

7 sball be treated as though-

8 "(i) such rule were published in the Federal 

9 Register (as a rule that shall take effect as a final 

10 rule) on the 15th session da.:r after the succeeding 

11 Congress first convenes; aod 

12 H(ii} a report on such rule were submitted to 

13 Congress u.nder subsection (a)(l) on such date. 

14 "(13) NotbiJJg in this paragraph sha.ll be construed 

15 to affect we requirement under subsection (&)(1) that a. 

16 repon shall be submitted to Congt'ess before a final rule 

17 can take effect. 

18 "(3) A l'Ule de$Cl"1bed under paragraph (l) shall take 

19 efFect as a final rule as otherwise provided by)s.w {includ-

20 iDg other subsections of this section). /' 

21 "(e)(l) Section 802 shall apply in accordance with 

22 its terms to 8.llY major rule that W8.3 published in the Fed-

23 eral Register (as a rule that shall take effect as a final 

24 l'Ille) in the period beginning on November 20, 1994, 

2S through the date of enactment of this title. 

Fetlruary 28.1996 (2:23 c.m.l 

~040 
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1 "(2) In applying section 802 for pwposes of Co~s-

----------- -2-sional l'Eli.ew, -a rwe deacribed under paragraph (1) shall 

3 he treated as though-

4 U(A) such rule were published in the Federal 

5 Register (as a rnle that s.baIl take effect as a :final 

6 rule) on the date of enactment ot this title; and 

7 l'(B) a report 011 such rule were submitted to 

8 Congress under subsection (a)(l) on such da~. 

9 U(3) The effectiveness of a rule described under pa.r:a.-

10 graph (1) sbaJI be as otherwise provided by la.w, unless 

11 the rule is made of no' force or effect under section 802. 

12 "(f) Any rulG that takes effect and later is made of 

13 no force or effect by enactment of a joint resolution under 

14 section 802 shall be treated as though such rule had never 

1 S taken effect. 

16 .. (g) If the Congress does not enact a joint resolution 

17 of disapproval under section 802, no court or agency may 

18 infer 8ZIY intent of the Congress from any action o.r inac-
'{,. 

19 tion of the Congress with regard to such role,l'ela.ted stat-
.--

20 ute, or joint resolution of disapproval. 

21 "§802. Congressional disapproval procedure 

22 U(a) JOINT RESOLUTION DEFINED.-For purposes 

23 of this section, the term 'joint resolutiOIl' means ollly-

24 "(1) a joint resolution introduced in the period 

25 b~nnjng on the date on which the l'eport referred 

~ebtuary 28. , 996 (2:2:1 p_Ift.) 
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to in section 801(a) is received by Congress and end-

2 ~ __ i!!~ 60 days thereafter (e~uding days either House 
---

3 of Congress is adjourned for more than 3 days dur-

4 ing a session ot Congress), the matter after the re-

S solving cla.use of ""weh is as follows,: 'That Congress 

6 disapproves the rule submitted by the _ relating 

7 to _, and such rule shall ha,'e no force or effect.' 

8 (The blank spaees being appropriately filled in); or 

9 "(2) a joint resolution the matter after the re-

10 solving clause of whieh is as follows: 'That the Con-

11 gres:s disapproves the· proposed rule published by the 

12 relating to , and such proposed 

13 rule shall not be issued or take effect WI a fiDal 

14 rule.' (the blank spaces being appropriately filled in) 

15 "(b)(l) A joint resolution descnbed in subseetion (a) 

16 ahall be referred to the committees in each Ho~ of Con-

17 gress with jurisdiction. 

18 "(2) For purposes of this: &ecUon, the term 'submis-

19 sion or publication elate' means--
, 

20 U{A) in the case ot a joint resolution described 
/ 

21 ill subsection (a)(l) the later of the date on which-

22 "(i) the Congress receives the report sub-

23 mitted under section 801(8.)(1); or 

24 41(ii) the rule is published in the Federal 

25 Register; or 

Ffloruary <:8, 1996 (2:23 r;.m.) 
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1 H(B} in the ease of a. joint resolution described 
~----- ---------

2 in Bub8-ee-ti'-'o-n--;'(-a--;-)-;:(2~)-, ~tb;-e---:da--:te~o--:;t:-:in-tro:--:du(!tioD of the 

3 jowt resolution. 

4 "(c) In the Senate, if the committee to which is re-

S fen-ed a joint resolution. described in subsection (a) bas 

6 not reported &QC!h joint resolution (or an identical joint 

7 resolution) at the end of 20 calendar ~'S after the sub

S mission. or publication da~ . defined l1Ilder subsection 

9 (b)(2), such committee m:ay be discharged from turtber 

IO consideration of wC!h joint resolution upon a petition sup. 

11 ported in writing by 30 Members of the Senate, and such 

12 joint resolution shall be placed on the appropriate cal-

13 endar. 

14 "(d)(l) In the Senate, wban the committee to which 

1~ a joint resolution is refen-ed has reported, or when a eom-

16 mittee is discharged (under subsection (e» from further 

17 consideration of, a joint resolution described in subsection. 

18 (a), it Us at aoy time thereafter in order (even !hough a , 

19 previous motion to the same effect bas beell dbagreed to) 

20 for a motion to proceed to the colll5idera.tion of the joint 

21 resolution, ud all points of order against the joint resolu-

22 tion (and against consideration of the joint resolution) are 

23 waived. The. motion is not subject to aDllUldmen.t, ot' to 

24 a motion to postpone, or to a motion to proceed to the 

25 consideration of other business. A. motion to reconsider the 

Fl!Oru,"'V 28. 1m (2,zJ p.m., 
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1 vote by which the motion is agreed to or disagreed to shall 

___ . __ .. __ 2. no!.be in order. Ita IJ:lQtiQD_to proceed to the consideration 

3 of the joint resolution is agreed to. the joint resolution 

4 shall remain the llnfici:shed business ot the Senate until 

5 disposed of. 

6· "(2) In the Senate, debate on the joint resolutiou, 

7 and on all debatable motions and appeals in connection 

8 therewith, sbaD be limited to Dot more tha.n 10 hours, 

9 which shall be divided equally between those favoring and 

10 those opposing the joint resolution .• 0\. motion further to 

11 limit debate is in order and not debatable . .An aJIlendment 

12 to, or a motion to postpone, or a motiou to proceed to 

13 the consideration of other business, or a. motion to recom-

14 mit the joint resolution is not in order. 

15 "(a) In the Senate, immediately following the conclu-

16 sion of the debate on a joint resolution described in sub-

17 section (a), and a single quorum c.all at the conclusion of 

18 the debate if requested in aooor&.nee with the roles of the 

19 Senate, the wte on final pusage of the jo~t ;resolution 
" 

20 shall ooour. 

21 "(4) Appeals from the decisions of the Chair rela.ting 

22 to the application of the rules of tM Senate to the proce-

23 dure relating to a joint resolution deseribed in subsection 

24 (a) shall be decided lrithout debate. 

Fecruary 28. , 996 (2:23 p.m:) 
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1 "(e) If, before the passage by one House of a joint 

2 resolution of that House described in subsection (a), that 

3 House receives from the other House a joint resolution 

4 described in subsection (a), then the following procedures 

S shall apply: 

6 "(1) The joint resolution of the other House 

7 shall not be referred to a committee. 

8 "(2) 'Villi respect to a joint l'eSolution described 

9 in subsection (a) of the House receiving the joint 

10 resolution-

11 "(A) the procedure in that House shall be 

12 the same as if no joint resolution bad been re-

13 ceWed from the other HOl18ej but 

14 "(B) the vote on Gna.l p~ shall be OD. 

IS the joint resolution of the other House. 

16 "(f) This section is enacted by Congress-

17 "(1) as an exercise of the ruJemalcing power of 

18 the Senate and House of Representatives, respee-
-:;- {.' 

19 tively, and as such it is deemed a _.pait- of the rules 
-' 

20 of each Rouse, respectively, but appli~le only with 

21 ~t to the procedure to be followed in that 

22 House in the case of a joint resolution described in 

23 subsection (a), and it supersedes other rules only to 

24 the extent that it is iooonsisten.t with such rules; and 

Febn;ary 28. 1996 (2".23 p_m.) 

.... 

t 
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I "(;2) With fUll recognition of the constitutional 

- ~-------- --- ---2- ---right-of-either-House-tocbange the rules (so far lIB 

3 relatiDg to the procedu.re of that House) at any time, 

4 in the same manner, and to the same extent 83 in 

5 the case of any other rule of that House. 

6 .. § 803. Special rule on statutory, regulatory, and judi-

7 cia! deadlines 

8 "(a) In the case of any deadline for, relating to, or 

9 involving any rule which does not take effeet (or the effec-

to tiveneS8 of whieh .is terminated) because ot enactment ot 

11 a joint resolution under section 802, that deadline is ex-

12 tended until the date 1 year after the date of the joint 

13 resolution. Not;bing in this subsection shall be construed 

14 to affect a deadline merely by reason of the postponement 

IS of a. rule's effective date under section 801(a). 

16 u(b) The term 'deadline' means any date certam for 

11 ~lJfiJ1jDg any obligation or exercising my authority estab-

18 Iished by or under any Federal stAtute or regulation, or 

19 - by or under any court order implemen~, -UJ.'Y Federal 

20 statute or regulation. 

21 "1804. Definitions 

/ 

22 U(a) For purposes oftbis chapter-

23 "(1) The term 4Federal ageney' means any 

24 agency as that ta-m is defined in section 551(1) (re-

25 lating to ailminiatrative procedure). 

February 28. 1996 (2:23 p_m.) 

raJ 046 
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1 "(2) The term "major rule" means any rule 
.-.---------

2 subject to section 553(c) that has resulted in or is 

3 likely to result in-

4 U(A) an aunual effect on the economy of 

5 $100,000,000 or more; 

6 "(B) a. major increase in costs or prices for 

7 consumers, individual industries, Federal, 

8 State, or local government agencies, or gao-

9 graphic regions; or 

10 14(0) significant adverse effects on competi-

11 tion, employment, investment, productivitY. m-
12 novatioIlt or on the ability of United Sta.~· 

13 based enterprises to eompete with foreign-based 

14 enterprises in domestic and export markets. 

15 "(3) The term 'final rule' means any 15nal rule 

16 or interim final rule. 
, 

17 "(b) As used in subsection (a)(3), the term. 'rule' has 

18 the meaning given such term in section 551, except that 
-t .t 

19 such term does not include any rnle of partf~ular appliea-

20 bility including a rule that approves'" or prescnbes for the 

21 future rates, wages, prices, services, or allowances there-

22 for, corporate or financial structures, reorganizations, 

23 mergers, or acqujsitions thereof, or a.eeounting pra.ctices 

24 or disclosures bearing on any. of the foregoing or any rule 

Febl'Llary26. ,996 (223 p.m.) 
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l04TH CONGRESS 
20 SESSION s. -----

IN THE SENATE OF THE UNITED STATES 

Mr. LEVIN introduced the following bill; which was read twice and referred 
to the Committee on 

A BILL 
To provide for comprehensive regulatory 'reform. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Regulatory Reform Act 

5 of 1996". 

6 SEC. 2. DEFINITIONS. 

7 Section 551 of title 5, United States Code, is amend-

S ed-
, 

9 (1) in the matter preceding 'paragraph (1), by 

10 striking "this subchapter" and inserting "this chap-

11 ter and chapters 7 and 8"; 
DETERMINED TO BE AN 
ADMINISTRATIVE MARKING 
INITIALS: f¥? DATE: ~'j51'0 
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1 (2) in paragraph (13), by striking "and"; 

2 (3) in paragraph (14), by striking the period at 

3 the end and inserting "; and"; and 

4 ,(4) by adding at the end the following new 

5 paragraph: 

6 "(15) 'Director' means the Director of the Of-

7 fice of Management and Budget.". 

8 SEC. 3. ANALYSIS OF AGENCY RULES. 

9 (a) IN GENERAL.-' Chapter 6 of title 5, United 

10 States Code, is amended by adding at the end the follow-

11 mg: 

12 "SUBCHAPTER II-ANALYSIS OF AGENCY 

13 RULES 

14 "§ 621. Definitions 

15 "For purposes of this subchapter the definitions 

16 under section 551 shall apply and-

17 

18 

19 

20 

21 

22 

23 

24 

25 

"(1) the term 'benefit' means the reasonably 

'identifiable significant favorable effects, quantifiable 

and nonquantifiable, including social, health, envi

ronmental, economic, and distributional effects, that 

are expected to result directly or indirectly from im

plementation of, or compliance with, a rule; 

"(2) the term 'cost' means the reasonably iden

tifiable significant adverse effects, quantifiable and 

nonquantifiable, including social, health, environ-
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1 mental, economic, and distributional effects that are 

. 2 expected to result directly or indirectly from imp le-

3 mentation of, or compliance with, a rule; 

4 "(3) the term 'cost-benefit analysis' means an 

5 evaluation of the costs and benefits of a rule, quan-

6 tified to the extent feasible and appropriate and oth-

7 erwise qualitatively described, that is prepared in ac-

8 cordance with the requirements of this subchapter at 

9 the level of detail appropriate and practicable for 

10 reasoned decisionmaking on the matter involved, 

11 taking into consideration necessary uncertainties, 

12 the significance and complexity of the decision and 

13 any need for expedition; 

14 "( 4) the term 'flexible regulatory options' 

15 means regulatory options that permit flexibility to 

16 regulated persons in achieving the objective of the 

17 rulemaking including regulatory options that employ 

18 market-based mechanisms, performance standards, 

19 or voluntary programs; 

20 "(5) the term 'major rule' means a rule or a 

21 group of closely related rules that the agency pro-

22 posing the rule or the Director reasonably deter-

23 mines is likely to have an annual effect on the econ-

24 omy of $100,000,000 or more in reasonably quan-

25 tifiable costs and such $100,000,000 amount shall 
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1 .be adjusted periodically by the Director to account 

2 for inflation in increments of $20,000,000, and such 

3 adjustment shall not be subject to judicial review; 

4 "(6) the term 'market-based mechanism' means 

5 a regulatory approach that-

6 

7 

8 

9 

"(A) permits regulated persons to respond 

automatically to changes in general economic 

conditions directly pertinent to the regulatory 

program without affecting the achievement of 

10 the objective of the rule making; 

11 "(B) affords flexibility to each regulated 

12 person in complying with regulatory objectives, 

13 including, where appropriate, the opportunity to 

14 transfer to, or receive from, other persons (in-

15 cluding for cash or other legal consideration) 

16 increments of compliance responsibility estab-

17 lished by the program; and 

18 "(C) maintains the legal accountability of 

19 each regulated person for the achievement of 

20 the objective of the rulemaking; 

21 "(7) the term 'performance standard' means a 

22 requirement that imposes legal accountability for the 

23 achievement of an explicit regulatory objective, with-

24 out prescribing the particular method or procedures, 

25 for achieving such objective; 
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1 "(8) the term 'reasonable alternative' means a 

2 reasonable regulatory option wi41MIt nu ,acgnable 

3 range of optiops that would achieve the objective of 

4 the rulemaking and that the agency has authority to 

5 adopt under the statute granting rulemaking author-

6 ity, including flexible regulatory options unless such 

7 flexible regulatory options are precluded by the stat-

8 ute granting the rulemaking authority; 

9 "(9) the term 'risk assessment' has the same 

10 meamng as such term is defined under section 

11 631(6); and 

12 "(10) the term 'rule' has the same meaning as 

13 m section 551(4) of this title, and shall not in-

14 elude--

15 "(A) a rule exempt from notice and public 

16 comment procedure under section 553 of this 

17 

18 

19 

20 

21 

22 

23 

24 

25 

title; 

"(B) a rule that involves the internal reve

nue laws of the United States, or the assess

. ment and collection of taxes, duties, or other 

revenue or receipts; 

"(C) a rule or agency action that author

Izes the introduction into, or removal from, 

commerce, or recognizes the marketable status, 

of a product; 
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"(D) a rule of particular applicability that 

approves or prescribes for the future rates, 

wages, prices, services, corporate or financial 

structures, reorganizations, mergers, acquisi

tions, accounting practices, or disclosures bear

ing on any of the foregoing; 

"(E) a rule relating to monetary policy 

proposed or promulgated by the Board of Gov

ernors of the Federal Reserve System or by the 

Federal Open Market Co!llffiittee; 

"(F) a rule relating to the safety or sound

ness of federally insured depository institutions 

or any affiliate of such an institution (as de

fined in section 2(k) of the Bank Holding Com

pany Act of 1956 (12 U.S.C. 1841(k»; credit 

unions; the Federal Home Loan Banks; govern

ment-sponsored housing enterprises; a Farm 

Credit System Institution; foreign banks, and 

their branches, agencies, commercial lending 

companies or representative offices that operate· 

in the United States and any affiliate of such 

foreign banks (as those terms are defined in the 

International Banking Act of 1978 (12 U.S.C. 

3101»; or a rule relating to the payments sys-
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tem or the protection of deposit insurance funds 

or Farm Credit Insurance Fund; 

"(G) a rule or order relating to the finan

cial responsibility of brokers and dealers or fu

tures commission merchants, the safeguarding 

of investor. securities and funds or commodity 

future or options customer securities and funds, 

the clearance and settlement of securities, fu

tures, or options transactions, or the suspension 

of trading under the Securities Exchange Act of 

1934 (15 U.S.C. 78a et seq.) or emergency ac

tion taken under the Commodity Exchange Act 

(7 U.S.C. 1 et seq.), or a rule relating to the 

protection of the Securities Investor Protection 

Corporation, that is promulgated under the Se

curities Investor Protection Act of 1970. (15 

U.S.C. 78aaa et seq.); 

"(H) a rule issued by the Federal Election 

Commission or a rule issued by the Federal 

Communications Commission pursuant to sec

tions 312(a)(7) and 315 of the Communications 

Act of 1934 (47 U.S.C. 312(a)(7) and 315); 

"(I) a rule required to be promulgated at 

least annually pursuant to statute; 
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1 

2 

"(J) a rule or agency action relating to the 

public debt; or 

3 "(K) a rule relating to a Federal grant, 

~ contract, or loan. 
/'. 

"'5 "§ 622. Regulatory analysis 
/' 
6 "(a) Before publishing notice of a proposed rule-. 

7 making for any rule, each agency shall determine whether 

8 the rule is or is not a major rule. For the purpose of any 

9 such determinatio!l, a group of closely related rules shall 

10 be considered as one rule. 

11 "(b)(l) If an agency has determined that a rule is. 

12 not a major rule, the Director may determine under sec-

13 tior{ 621(4)lthat the rule is a major rule no later than 

14 30 days after the close of the comment period for the rule. 

15 "(2) A determination under paragraph (1) shall be 

16 published in the Federal Register, together with a succinct 

17 statement of the basis for the determination. 

18 "(c)(l)(A) When the agency publishes a notice of pro-

19 posed rulemaking for a major rule, the agency shall issue 

20 and place in the rulemaking file an initial regulatory anal-

21 ysis, and shall include a summary of such analysis in the 

22 notice of proposed rule making. 

23 "(B)(i) When the Director has published a deter-

24 mination that a rule is a major rule after the publication 

25 of the notice of proposed rulemaking for the rule, the 



O:\COE\COE96.075 STAFF DRAFT 

9 

S.L.C. 

1 agency shall promptly issue and place in the rulemaking 

2 file an initial regulatory analysis for the rule and shall 

3 publish in the Federal Register a summary of such analy-

4 SIS. 

5 "(ii) Following the issuance of an initial regulatory 

6 analysis under clause (i), the agency shall give interested 

7 persons an opportunity to comment pursuant to section 

8 553 of this title in the same manner as if the initial regu-

9 latory analysis had been issued with the notice of proposed 

10 rulemaking . 

. 11 "(2) Each initial regulatory analysis shall contain-

12 "(A) a cost-benefit analysis of the proposed rule 

13 that shall contain-

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"(i) a succinct analysis of the benefits of 

the proposed rule, including any benefits that 

cannot be quantified, and an explanation of how 

the agency anticipates that such benefits will be 

achieved by the proposed rule, including a de

scription of the persons or classes of persons 

likely to receive such benefits; 

"(ii) a succinct analysis of the costs of the 

proposed rule, including any costs that cannot 

be quantified, and an explanation of how the 

agency anticipates that such costs will result 

from the proposed rule, including a description 
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of the persons or classes of persons likely to 

bear such costs; and 

"(iii) an evaluation of the relationship of 

the benefits of the proposed rule to its costs; 

1 

2 

3 

4 

5 

6 

7 

8 

9 

"(B) an evaluation of a reasonable number of r&(t.c:htV\j 
reasonable alternatives( including, where appro- 1b~ ~ 
priate, alternatives that- ~h ~C..t.(..J ';J 

Cptl~~S. ~ 
"(i) require no government action; /I • 

~~ .. 
"(ii) accommodate differences among geo- a.~c...C:.vc..~"-

10 

11 

12 

l3 

14 

15 

16 

17 

:~~ .'C7 graphic regions and among persons with differ- v ~ 

ing levels of resources with which to comply; I I • b~q,...., .: 
and 

"(iii) employ flexible regulatory options; 

"(C) a description of the reliability 6cientific 

or economic evaluations or information upon which 

the agency substantially relied in the cost-benefit 

analysis and any risk assessment required under this 

18 chapter; and 

19 "(D) if required under this chapter, a risk as-

20 sessment in accordance with subchapter III. 

21 "(d)(l) When the agency publishes a final major rule, 

22 the agency shall also issue and place in the rulemaking 

23 file a final regulatory analysis, and shall include a sum-

24 mary of the analysis in the statement of basis and pur-

25 pose. 
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1 "(2) Each final regulatory analysis shall address each 

2 of the requirements for the initial regulatory analysis 

3 under subsection (c)(2), revised to reflect-

4 "(A) any material changes made to the pro-

S posed rule by the agency after publication of the no-

6 tice of proposed rulemaking; and 

7 "(B) agency consideration of significant com-

8 ments received regarding the proposed rule and the 

9 initial regulatory analysis, including regulatory re-

10 view communications under subchapter V. 

11 "(e) The analysis of the benefits and costs of a pro-

12 posed and a final rule required under this section shall 

13 include, to the extent feasible, a quantification or numeri-

14 cal estimate of the quantifiable benefits and costs. Such 

15 quantification or numerical estimate shall be made in the 

16 most appropriate units of measurement, using comparable 

17 assumptions, specify the ranges of predictions, and explain 

18 the margins of error involved in the quantification meth-

19 ods and in the estimates used. An agency shall describe 

20 the nature and extent of the nonquantifiable benefits and 

21 costs of a final rule pursuant to this section in as precise 

22 and succinct a manner as possible. An agency shall not 

23 be required to make such evaluation primarily on a mathe-

24 mati cal or numerical basis. 
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i~~~--
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~ I ~ I.A.v\. \~, 
,(.. \\-~I:I~I-~\,u)al'l 
~ IMv.l1 v.:lw~· 

1 "(f)(1) A major rule may be adopted without prior 

2 compliance with this subchapter or subchapter III if-

3 "(A) the agency for good cause finds that con-

4 ducting the cost-benefit analysis under this section 

5 or risk assessment under subchapter III is contrary 

6 to the public interest due to an emergency, or health 
~""'iY _ . 

7 or safety threat that is likely to result in~gnificantl1. 

8 harm to the public or to natural resources; and 

9 "(B) the agency publishes in the Federal Reg-

10 

11 

12 

ister, together with such fin<;ling, a succinct state-

ment of the basis for the finding. 4, 
"(2) If a major rule is adopted under paragraph (1), 

13 the agency shall promptly comply with the provisions of 

14 subsections (a) through (e) of this section. 

15 "(g) The requirements of this subchapter shall not 

16 alter the criteria for rulemaking otherwise applicable 

17 under other statutes. 

18 "§ 623. Decisional criteria 

19 "(a)(1)(A) In promulgating a final major rule subject 

20 to this subchapter, an agency shall, unless otherwise re-

21 quired by law or subject to the provisions of subsection 

22 (b), select the reasonable alternative that it determines is 

23 likely to-

24 "(i) employ to the extent practicable flexible 

25 regulatory options; 
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"(ii) either maXlIIDze net benefits or achieve 

benefits in a more cost-effective manner than the 

3 other reasonable alternatives evaluated by the agen-

4 cy that achieve the same or a substantially similar 

5 level of benefits; and 

6 "(iii) provide benefits which justify the costs of 

7 the rule unless scientific, technical, or economic un-

8 certainties identified by the agency in the rule-

9 making record make such a determination infeasible 
. ~"".k.-. CIM~") 

__ 1-:0_)-- and the President/determines it is appropriate and 

11 L in the public interest to issue the rule. 

12 "(B) Nothing in subparagraph (A)(iii) provides au-

13 thority for the agency to act when not otherwise author-

14 ized by law. 

15 "(C) Any determination under this paragraph shall 

16 be based upon the rulemaking record as a whole, including 

17 the regulatory analysis required by section 622. 

18 "(2) The agency shall publish in the Federal Register 

19 at the time of promulgation of the final rule an expla-

20 nation of the determinations made with respect to this 

21 subsection, and any required Presidential determination. 

22 "(3) The President may delegate the authority to 

23 make a determination under this subsection only to the 

24 Director of the Office of Management and Budget. 

~rkt h, 
z..1A"!" IA "

c-:. ....n. IA. II-':J 

~~. 
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1 "(b) If the agency is unable to make the detennina-

2 tion required under subsection (a)(1)(A)(iii) that the bene-

3 fits of the reasonable alternative it selected justify the 

4 costs because the selection of that alternative is otherwise 

5 required by laW', the agency shall at the time the final rule 

6 is published in the Federal Register, place in the Federal 

7 Register and forward to Congress--

8 "(1) an explanation of the reason why such a 

9 determination cannot be made; and 

10 "(2) a statement regarding the statutory provi-

11 sions that required the agency to select an alter-

12 native for which the benefits do not justify the costs, 

13 including any recommendation for amendments to 

14 the statutory provisions and identification of other 

15 possible regulatory options which could have benefits 

16 that justify the costs and meet the objectives of the 

17 statute. 

18 "(c) The procedures for congressional review under 

19 chapter 8 for a final major rule subject to subsection (b) 

20 shall be modified as follows: 

21 "(1) The time period under section 

22 801(b)(2)(A) shall be 90 days instead of the 45-day 

23 period specified under such subparagraph. 

24 "(2) The time period of 20 calendar days under 

25 section 801(i)(3) shall be 30 calendar days. 
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1 "(3) The requirement under section 801(i)(3) 

2 for 30 Senators on a diseharge petition shall be 20 

3 Senators. 

4 "(d) Nothing in this section shall be construed to 

5 override any statutory requirement, including health, safe-

6 ty, and environmental requirements. 

7 "§ 624. Judicial review 

8 "(a) Compliance or noncompliance by an agency with 

9 the provisions of this subchapter and subchapter III shall 

10 be subject to judicial review only in accordance with this 

11 section. 

12 "(b) Any determination by the Director that a rule 

13 is, or is not, a major rule shall not be subject to judicial 

14 review in any manner. 

15 "(c) The determination by an agency that a rule is, 

16 or is not, a major rule shall be set aside by a reviewing 

17 court only upon a clear and convincing showing that the 

18 determination is erroneous in light of the information 

19 available to the agency at the time the agency made the 

20 determination. 

21 "(d) No claim of noncompliance with this subchapter 

22 or subchapter III shall be reviewed separate or apart from 

23 judicial review of the final agency action to which it re-

24 lates. 
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1 . "(e) A major rule may be set aside or remanded only 

2 if the court finds that-

3 "(1) the agency determination under section 

4 623(a), based on the rulemaking file as a whole, was 

5 arbitrary or capricious or an abuse of discretion (or 

6 unsupported by substantial evidence where that 

7 

8 

9 

standard is otherwise provided by law); or 

"(2) the agency failed to make a determination 

required by that subsection. 

10 "(f) Any rule determined to be a major rule under 

11 section 622 (a) or (b) for which the cost-benefit analysis 

12 or risk assessment required under this chapter has been 

13 omitted in its entirety, shall be deemed arbitrary or capri-

14 CIOUS. 

15 "(g) Except as otherwise provided in this section, fail-

16 ure of an agency to comply with the procedural require-

17 ments of this subchapter or subchapter III shall not pro-

18 vide grounds for setting aside or remanding the rule under 

19 review unless the court finds that there is' a substaptial 

20 likelihood that the agency's failure to comply with such 

21 procedural requirements materially affected the outcome 

22 of the final rule and that such rule, based on the rule-

23 making record as a whole, is arbitrary, capricious, or an 

24 abuse of discretion (or unsupported by substantial evi-

25 dence where that standard is otherwise provided by law). 

• ¥';'. 
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1 "(h) Nothing in this chapter is intended to modify 

2 the rules of statutory construction applied by the courts. 

3 "§ 625. Deadlines for rulemaking 

4 "(a) All deadlines in statutes that require agencies 

5 to propose or promulgate any major rule subject to section 

6 622 or subchapter ill during the 2-year period beginning 

7 on the effective date of this section shall be suspended 

8 until the earlier of-

9 "(1) the date on which the requirements of sec-

10 tion 622 or subchapter III are satisfied; or 

11 "(2) the date occurring 6 months after the date 

12 of the applicable deadline. 

13 "(b) All deadlines imposed by any court of the United 

14 States that would require an agency to propose or promul-

15 gate a major rule subject to section 622 or subchapter 

16 III during the 2-year period beginning on the effective 

17 date of this section shall be suspended until the earlier 

18 of-

19 "(1) the date on which the requirements of sec-

20 tion 622 or subchapter III are satisfied; or 

21 "(2) the date occurring 6 months after the date 

22 of the applicable deadline. 

23 "(c) In any case in which the failure to promulgate 

24 a major rule by a deadline occurring during the 2-year 

25 period beginning on the effective date of this section would 
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1 create an obligation to regulate through individual adju-

2 dications, the deadline shall be suspended until the earlier 

3 of-

4 "(1) the date on which the requirements of sec-

5 tion 622 or subchapter III are satisfied; or 

6 "(2) the date occurring 6 months after the date 

7 of the applicable deadline. 

8 "§ 626. Advisory committee on regulations 

9 "(a)(l) No later than 90 days after the date of enact-

10 ment of this section and every 5 years thereafter, the head 

11 of each department described under section 632(a) (1) 

12 through (8) and each agency under section 632(a) (9) 

13 through (11) shall establish an advisory committee for the 

14 review of rules. 

15 "(2) The head of a department or agency described 

16 under paragraph (1) may establish panels under its advi-

17 sory committee to facilitate review of rules if the different 

18 parts of the agency affected by this section are so dissimi-

19 lar that it is impracticable to assemble the required' exper-

20 tise on a single advisory committee. Such panels shall be 

21 governed by the requirements of subsection (b) and section 

22 626 pertaining to advisory committees. 

23 "(b)(l) Each such agency head shall appoint 9 mem-

24. bers to serve on the agency's advisory committee and shall 

25 designate a chairman from the members of the committee. 

., 

, ..... 
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1 Membership on the committee shall represent a balanced 

2 cross-section of public and private interests affected by the 

3 regulations of the agency, including small businesses and 

4 small governments. No employee of the Federal Govern-

5 ment shall serve as a member of a committee under this 

6 section. 

7 "(2) Each member shall be appointed for the life of 

8 the advisory committee. The advisory committee shall ter-

9 minate 1 year after the date on which the committee is 

10 established. 

11 "(3) A vacancy on a committee shall be filled in the 

12 same manner as the original appointment. 

13 "( 4) Each committee shall solicit public participation 

14 through appropriate means including hearings, written 

15 comments, public meetings, and electronic mail. 

16 "(5) Members of each committee shall receive travel 

17 expenses, including per diem in lieu of subsistence, in ac-

18 cordance with sections 5702 and 5703 of this title. 

19 "(6) E~ch committee shall be subject to the provi-

20 sions of the Federal Advisory Committee Act (5 U.S.C. 

21 App.). 

22 "§ 627. Agency regulatory review 

23 "(a) Each advisory committee appointed under sec-

24 tion 626 shall develop a list of rules promulgated by the 

25 agency which the committee serves, which the committee 
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1 determines should be reviewed by the agency and can rea-

2 sonably be reviewed by the agency within a 5-year period. 

3 In selecting rules for review, each committee shall consider 

4 the extent to which-

5 "( 1) a rule may be unnecessary; 

6 "(2) a rule is duplicative of other rules of the 

7 agency or other agencies; 

8 "(3) the benefits of a rule may not justify the 

9 costs of the rule; 

10 "(4) a rule may not be achieving the objective 

11 . of the statute on which the rule is based in a cost-

12 effective manner; 

13 "(5) a rule could be revised to achieve the ob-

14 jective of the statute on which the rule is based with 

15 substantially-

16 "(A) less costs; 

17 "(B) more benefits; or 

18 "(C) greater flexibility for regulated enti-

19 ties; 

20 "(6) the agency has discretion undeI" the statute 

21 authorizing the rule to modify or repeal the rule; 

22 "(7) the rule is important relative to other rules 

23 being reviewed under this section; and 
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1 "(8) the resources are expected to be available 

2 to the agency to carry out the reviews under this 

3 section. 

4 "(b) No later than 6 months after an advisory com-

5 mittee is established, such committee shall deliver to the 

6 agency the committee's recommended list of rules to be 

7 reviewed in order of priority. The agency shall immediately 

8 publish the list in the Federal Register and forward a copy 

9 of the list to the appropriate committees of jurisdiction 

10 in the House of Representatives and the Senate. 

11 "(c)(I) No later than 60 days after receiving and re-

12 viewing the list of rules from its committee, the agency 

13 shall publish in the Federal Register a preliminary sched-

14 ule for review of rules based on such list. The agency shall 

15 give deference to the recommendations of its advisory com-

16 mittee but may modify the list of rules to be reviewed; 

17 taking into account the factors contained in subsection 

18 (a). 

19 "(2) The agency shall provide in the Federal Register 

20 at the time the preliminary schedule is published an expla-

21 nation of each modification to the list provided by the ad-

22 visory committee and shall invite public comment on the 

23 preliminary schedule for a period of no less than 60 days. 

24 "(d) The preliminary schedule under this subsection 

25 shall propose deadlines for review of each rule listed there-
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lon, and such deadlines shall occur no later than 5 years 

2 from the date of publication of the final schedule. 

3 U(e)(1) No later than 120 days after publication of 

4 a preliminary schedule under subsection (c), the agency 

5 shall publish a final schedule of rules to be reviewed by 

6 the agency pursuant to this section. 

7 U(2) The schedule shall establish a deadline for com-

8 pletion of the review of each rule listed on the schedule, 

9 taking into account the criteria in subsection (a) and com-

10 ments received in the rulemaking. Each deadline shall 

11 occur no later than 5 years from the date of publication 

12 of the final schedule. 

13 U(f) Notwithstanding section 624, agency failure to 

14 take the actions required by this section shall be subject 

15 to judicial review only under section 706(1) of this title. 

16 There shall be no judicial review of the preliminary or final 

17 schedule. 

18 "(g)(1) For each rule on the schedule under sub-

19 section (e), the agency shall-

20 U(A) no later than 2 years before the deadline 

21 in such schedule, publish in the Federal Register a 

22 notice that solicits public comment regarding wheth-

23 

24 

er the rule should be continued, amended, . or re

pealed; 
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1 "(B) no later than 1 year before the deadline 

2 in such schedule, publish in the Federal Register a 

3 notice that-

4 "(i) addresses public comments generated 

5 by the notice in subparagraph (A); 

6 "(ii) contains a preliminary analysis by the 

7 agency with respect to subsection (a) (1), (2), 

8 (3), (4), and (5); 

9 "(iii) contains a preliminary determination 

10 whether the rule should be continued, amended, 

11 or repealed; and 

12 "(iv) solicits public comment on the pre-

13 liminary determination for the rule; and 

14 "(C) no later than 60 days before the deadline 

15 in such schedule, publish in the Federal Register a 

16 final notice on the rule that-

17 "(i) addresses public comments generated 

18 by the notice in subsection (c); 

19 "(ii) contains a determination to continue, 

20 amend, or repeal the rule and an explanation of 

21 such determination with respect to subsection 

22 (a) (1), (2), (3), (4), and (5); and 

23 "(iii) if the agency determines to amend or 

24 repeal the rule, contains a notice of proposed 

25 rulemaking under section 553. 
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1 "(2) If the final determination of the agency is to 

2 continue the rule, such determination shall constitute final 

3 agency action 60 days after the publication in the Federal 

4 Register of the notice in subparagraph (C). 

5 "(h) If an agency makes a determination to amend 

6 or repeal a major rule under subsection (g)(l)(C), the 

7 agency shall complete final agency action with regard to 

8 . such rule no later than 2 years of the date of publication 

9 of the notice in subsection (g)(l)(C) containing such de-

10 termination. Nothing in this subsection shall limit the dis-

11 cretion of an agency to decide, after having proposed to 

12 modify or repeal a major rule, not to promulgate such 

13 modification or repeal. Such decision shall constitute final 

14 agency action for the purposes of judicial review. 

15 "(i) If an agency has not completed review of the rule 

16 5 years from the publication of the final schedule pursuant 

17 to subsection (c), the agency shall immediately commence 

18 a rulemaking action pursuant to section 553 to repeal the 

19 rule. The agency shall complete such rulemaking within 

20 2 years of the deadline established under subsection (e). 

21 "(j) A court may remand a determination under sub-

22 section (g)(l)(C) only upon a clear and convincing show-

23 ing that the agency could have adopted a reasonable alter-

24 na 've that is substantially more flexible or cost-effective 
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1 or that would substantially decrease costs or increase ben-

2 efits while meeting the objectives of the rule making. 

3 . "SUBCHAPTER III-RISK ASSESSMENTS 

4 "§ 631. Definitions 

5 "For purposes of this subchapter, the definitions 

6 under sections 551 and 621 shall apply, and-

7 "(1) the term 'assumption' means a reasonably 

8 accepted principle, theory, or assertion that is reli-

9 able, relevant, and objective which may reasonably 

lObe used when relevant and adequate information 

11 about the specific site or substance is unavailable; 

12 "(2) the term 'covered agency' means each 

13 agency required to comply with this subchapter, as 

14 provided in section 632; 

15 "(3) the term 'emergency' means an imminent 

16 or substantial endangerment to human health, safe-

17 ty, or the environment; 

18 "( 4) the term 'exposure assessment' means the 

19 scientific determination of the intensity, frequency, 

20 distribution, and duration of actual or reasonably 

21 foreseeable exposures to the hazard in question; 

22 "(5) the term 'hazard assessment' means the 

23 scientific determination of whether a substance, ac-

24 tivity, or condition can cause an increased incidence 

25 of one or more significant adverse effects, and a sci-
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1· entific evaluation of the relationship between the de-

2 gree of exposure to the substance, activity: or condi-

3 . tion and the incidence and severity of the effect; 

4 "(6) the term 'risk assessment' means the sys-

5 tematic process of organizing hazard and exposure 

6 assessments to estimate the potential for specific 

7 harm to an exposed individual, population, or natu-

8 ral resource; 

9 "(7) the term 'risk characterization' means the 

10 presentation of risk assessment results including, to 

11 the extent feasible, a characterization of the dis-

12 tribution of risk as well as an analysis of uncertain-

13 ties, variabilities, conflicting information, and infer-

14 ences and assumptions in the assessments; 

15 "(8) the term 'screening analysis' means an 

16 analysis using simple assumptions to arrive at an es-

17 timate of upper and lower bounds of risk as appro-

18 priate; and 

19 "(9) the teqo 'substitution risk' means an in-

20 . creased risk to human health, safety, or the environ-

21 ment reasonably likely to result directly from a regu-

22 latory option. 

23 "§ 632. Applicability 

24 "(a) Except as provided in subsection (c), this sub-

25 chapter shall apply to all risk assessments prepared in 
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1 connection with a m~or rule addressing health, safety, 

2 and environmental risks by-

3 "(1). the Secretary of Defense, for enVlron-

4 mental restoration and waste management pro-

5 grams, and for programs and responsibilities of the 

6 United States Army Corps of Engineers; 

7 "(2) the Secretary of the Interior, for programs 

8 and responsibilities of the Office of Surface Mining 

9 Reclamation and Enforcement; 

10 "(3) the Secretary of Agriculture, for programs 

11 and responsibilities of.-

12 "(A) the Animal and Plant Health Inspec-

13 tion Service; 

14 "(B) the Grain Inspection, Packers, and 

15 Stockyards Administration; 

16 "(C) the Food Safety and Inspection Serv-

17 Ice; 

18 "(D) the Forest Service; and 

19 "(E) the Natural Resources Conservation 

20 Service; 

21 "( 4) the Secretary of Commerce, for programs 

22 and responsibilities of the National Marine Fisheries 

23 Service; 

24 "(5) the Secretary of Labor, for programs and 

25 responsibilities of.-
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1 "(A) the Occupational Safety and Health 

2 Administration; and 

3 "(B) the Mine Safety and Health Adminis-

4 trationj 

5 "(6) the Secretary of Health and Human Serv-

6 ices, for programs and responsibilities assigned to 

7 the Food and Drug Administrationj . 

8 "(7) the Secretary of Transportation, for pro-

9 grams and responsibilities assigned to-

W "(A) the Federal Aviation Administration; 

11 and 

12 "(B) the National Highway Traffic Safety 

13 Administration; 

14 "(8) the Secretary of Energy, for programs and 

15 responsibilities related to nuclear safety, occupa-

16 tional safety and health, and environmental restora-

17 tion and waste management; 

18 "(9) the Chairman of the Consumer Product 

19 Safety Commission; 

20 "(10) the Administrator of the Environmental 

21 Protection Agency; and 

22 "(11) the Chairman of the Nuclear Regulatory . 

23 Commission. 

24 "(b)(l) No later than 18 months after the effective· 

25 date of this section, the President, acting through the Di-
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1 rector of the Office of Management and Budget, shall 'de-

2 termine whether any other Federal agency or specific pro-

3 gram under a Federal agency should be considered a cov-

4 ered agency. Such determination, with respect to a par-

5 ticular Federal agency or program, shall be based on the 

6 importance of risk assessment and risk characterization 

7 to-

8 "(A) regulatory programs administered by that 

9 agency; and 

10 "(B) the communication of risk information by 

11 that agency to the public. 

12 "(2) If the President makes a determination under 

13 paragraph (1), the requirements of this subchapter shall 

14 apply to any agency determined to be a covered agency 

15 beginning on a date set by the President. Such date may 

16 be no later than 6 months after the date of such deter-

17 mination. 

18 "(c)(l) This subchapter shall not apply to risk assess-

19 ments performed with respect to--

20 "(A) an emergency determined by the head of 

21 an agency; 

22 ' "(B) a health, safety, or environmental inspec-

23 tion, compliance or enforcement action, or individual 

24 facility permitting action; or 

25 "(C) a screening analysis. 
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1 "(2) This subchapter shall not apply to the require-

2 ments of any food, drug, or other product label, or to any 

3 risk characterization appearing on any such label. 

4 "(3) If a risk assessment under this subchapter is 

5 otherwise required by this section, but the agency deter-

6 mines that-

7 "(A) a final rule subject to this subchapter is 

8 substantially similar to the proposed rule with re-

9 spect to the risk being addressed; 

10 "(B) a risk assessment for the proposed rule 

11 has been carried out in a manner substantially con-

12 sistent with this subchapter; and 

13 "(C) a new risk assessment for the final rule is 

14 not required in order to respond to comments re-

15 ceived during the period for comment on the pro-

16 posed rule, the agency may publish such determina-

17 tion along with the final rule in lieu of preparing a 

18 new risk assessment for the final rule. 

19 "§633. Savings provisions 

20 "Nothing in this subchapter shall be construed to-

21 "(1) modify any statutory standard or require-

22 ment designed to protect human health, safety, or 

23 the environment; or 

24 "(2) require the disclosure of any trade secret 

25 or other collfidential information. 
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1 "§ 634. Principles for risk assessments 

2 "(a) Each agency shall design and conduct risk as-

3 sessments for each proposed and final major rule in a 

4 manner that promotes rational and informed risk manage-

5 ment decisions and informed public input into and under-

6 standing of the process of making agency decisions. 

7 "(b) Each agency shall consider in each risk assess-

8 ment reliable and reasonably available scientific informa-

9 tion and shall describe the basis for selecting such sci-

10 entific information. 

11 "(c)(I) Each agency may use assumptions, including 

12 inferences, models, or safety factors, unless relevant and 

13 adequate scientific information, including site-specific or 

14 substance-specific information, is available which materi-

15 ally affects the agency decision. 

16 "(2) When a risk assessment involves choice of as-

17 sumptions, the agency shall-

18 "(A) identify the assumption and its scientific 

19 or policy basis, including the extent to which the as-

20 sumption has been validated by, or conflicts with, 

21 empirical data; 

22 "(B) explain the basis for any choices among 

23 assumptions and, where applicable, the basis for 

24 combining multiple assumptions; and 

25 "(C) describe reasonable alternative assump-

26 tions that were not selected by the agency for use 
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1 III the risk assessment, and the rationale for not 

2 using such alternatives. 

3 "(3) An agency shall not inappropriately combineJ 

4 multiple assumptions. 

5 "( 4) Each agency shall, after. notice' and public com-

6 ment, publish guidelines for choosing assumptions and for 

7 deciding when and how in a specific risk assessment to 

8 adopt alternative assumptions or to use available scientific 

9 information to modify or replace an assumption. 

10 "(d) Each risk assessment supporting a major rule, 

11 shall include, as appropriate, each of the following: 

12 "(1) A description of the hazard of concern. 

13 "(2) A description of the populations or natural 

14 resources that are the subject of the risk assess-

15 ment. 

16 . "( 3) An explanation of the exposure scenarIOS 

17 used in the risk assessment, including an estimate of 

18 the corresponding population at risk and the likeli-

19 hood of such exposure scenarios. 

20 "(4) A description of the nature and severity of 

21 the harm that could reasonably occur. 

22 "(5) A description of the major uncertainties in 

23 each component of the risk assessment and their in-

24 fluence on the results of the assessment. 

<;1'~ 
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1 "(e) To the extent scientifically appropriate, each 

2 agency shall-

3 "(1) express the overall estimate of risk as one 

4 or more ranges or probability distributions that re-

S flect variabilities and uncertainties in the analysis; 

6 "(2) provide the range and distribution of risks 

7 and the corresponding exposure scenarios, identify-

8 ing the range and distribution and likelihood of risk 

9 to the general population and to more highly ex-

10 posed or sensitive subpopulations; and 

11 "(3) where quantitative estimates are not avail-

12 able, describe the qualitative factors influencing the 

13 range, distribution, and likelihood of possible risks. 

14 "(f) When scientific information that permits rei-' 

15 evant comparisons of risk is reasonably available, the 

16 agency shall use the information to place the nature and 

17 magnitude of a risk to human health, safety, and the envi-

18 ronment being analyzed in relationship to other risks. 

19 Such comparisons should consider relevant distinctions 

20 among risks, such as the voluntary or involuntary nature 

21 of risks. 

22 "(g) When scientifically appropriate information or 

23 significant substitution risks to human health, safety, or 

24 the environment is reasonably available to the agency, the 

25 agency shall describe such risks in the risk assessment. 
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3 view shall apply to this subchapter. 

4 "§ 636. Deadlines for rulemaking 

5 "The provisions of section 625 relating to deadlines 

6 for rule making shall apply to this subchapter. 

7 "SUBCHAPTER IV-QUALITY ASSURANCE AND 

8 RESEARCH PROGRAMS 

9 "§ 641. Definitions 

10 "For purposes of this subchapter, the definitions 

11 under sections 551 and 621 shall apply. 

12 "§ 642. Peer review 

13 "(a) Each covered agency shall develop a systematic 

14 program for independent and external peer review re-

15 quired under subsection (b). Such program shall be appli-

16 cable throughout each covered agency and-

17 "(l)(A) shall provide for the creation or utiliza-

18 tion of peer review panels, expert bodies, or other 

19 formal or informal devices that are balanced and 

20 that consist of members with expertise relevant to 

21 the sciences involved in regulatory decisions and who 

22 are independent of the covered agency; and 

23 "(B) be broadly representative and balanced 

24 and, to the extent relevant and appropriate, may in-

25 clude persons affiliated with Federal, State, local, or 

26 tribal governments, small businesses, other rep-
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1 resentatives of industry, universities, agriculture, 

2 labor consumers, conservation organizations, or 

3 other public interest groups and organizations; 

4 "(2) may exclude any person with substantial 

5 and relevant expertise as a panel member on the 

6 basis that such person represents. an entity that may 

7 have a potential financial interest in the outcome, or 

8 may include such person if such interest is fully dis-

9 closed to the agency, and in the case of a regulatory 

10 decision affecting a single entity, no peer reviewer 

11 representing such entity may be included on the 

12 panel; 

l3 "(3) shall provide for a timely completed peer 

14 review, meeting agency deadlines, that contains a 

15 balanced presentation of all considerations, including 

16 minority reports and an agency response to all sig-

17 nificant peer review comments; and 

18 "( 4) shall provide adequate protections for con-

19 fidential business information and trade secrets, in-

20 eluding requiring panel members to enter into con-

21 fidentialityagreements. 

22 "(b)(l) Each covered agency shall provide for peer 

23 review in accordance with this section of any risk assess-

24 ment that forms the basis of any major rule that addresses 

25 risks to the environment, health, or safety. 
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1 "(2) The Director may order that peer review be pro-

2 vided for any risk assessment that is likely to have a sig-

3 nificant impact on public policy decisions or would estab-

4 lish an important precedent. 

5 "(c) All peer review written comments or conclusions 

6 and the agency's written responses shall be made available 

7 to the public and shall be made part of the administrative 

8 record for purposes of judicial review of any final agency 

9. action. 

10 "(d) No peer review shall be required under this sec-

11 tion for any data, method, document, or assessment, or 

12 any component thereof, which has been previously sub-

13 jected to peer review. 

14 "(e) The requirements of this ~section shall not 

15 apply to a rulemaking where the head of an agency has 

16 published a determination, with the concurrence of the Ad-

17 ministrator of the Office of Information and Regulatory 

18 Mfairs, and notified the Congress, that the rulemaking 

19 process followed by that agency provides sufficient oppor-
. . 

20 tunity for scientific or technical review of risk assessments 

21 required by this subchapter. 

22 "§ 643. Guidelines 

23 "(a) As soon as practicable, each covered agency shall 

24 adopt, after notice and public comment, guidelines to im-

25 plement the cost-benefit analysis requirements under sec-
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1 tion 622, and the risk assessment principles under section 

2 634. 

3 "(b) The development, issuance, and publication of 

4 guidelines under this section shall not be subject to judi-

5 cial review. 

6 "(c) Each covered agency shall publish, after notice 

7 and public comment, guidelines for the conduct of risk as-

8 sessments not required by this subchapter that adapt the 

9 principles of this subchapter in a manner consistent with 

10 section 634(a)(2) and the risk assessment and risk man-

11 agement needs of the agency. 

12 "§ 644. Research, training, and coordination 

13 "(a) To promote the conduct, application, and prac-

14 tice of cost-benefit analysis and risk assessment in a con-

15 sistent manner and to identify agency data and research 

16 needs, the Director, in consultation with the Office of 

17 Science and Technology Policy, shall-

18 "(1) oversee periodic evaluations of Federal 

19 agency cost-benefit analysis and risk assessment in-

20 eluding, where relevant and appropriate, research 

21 needs to--

22 "(A) reduce generic data gaps, to address 

23 modeling needs (including improved model sen-

24 sitivity), and to validate assumptions, particu-
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larly those common to multiple cost-benefit 

analyses and risk assessments; 

"(B) improve methods to quantify and 

communicate uncertainty and variability among 

individuals, species, populations and ecological 

communities; 

"(C) examine emerging and future areas of 

research in cost-benefit analysis; and 

"(D) examine emerging and future areas 

10 of research in risk assessment; 

11 "(2) oversee periodic evaluations of Federal 

12 agency needs to adequately train individuals in cost-

13 benefit analysis and risk assessment, including esti-

14 mates of the resources needed to provide necessary 

15 training; 

16 "(3) provide advice and recommendations to the 

17 President and Congress based on the evaluations 

18 conducted under paragraphs (1) and (2); 

19 "( 4) establish appropriate interagency mecha-

20 nisms to Improve the consistency of cost-benefit 

21 analysis and risk assessment among Federal agen-

22 cies; and 

23 "(5) establish appropriate mechanisms between 

24 Federal and State agencies to improve cooperation 

. '.' 
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1 m the development and application of cost-benefit 

2 analysis and risk assessment. 

3 "§ 645. Judicial review 

4 "There shall be no judicial review of agency decisions 

5 or actions made under this subchapter. 

6 "SUBCHAPTER V-EXECUTIVE OVERSIGHT 

7 "§ 651. Definitions 

8 "For purposes of this subchapter-

9 "(1) the definitions under sections 551 and 621 

10 shall apply; and 

11 "(2) the term 'regulatory action' means anyone 

12 of the following: 

13 "(A) An d h die agen a or. sc e u e lor 

14 rulemakings. 

15 "(B) Advance notice of proposed rule-

16 making. 

17 "(C) Notice of proposed rulemaking. 

18 "(D) Proposed final rulemaking and m-

19 terim final rulemaking. 

20 "§ 652. Presidential regulatory review 

21 "(a) The President shall establish a process for the 

22 review and coordination of Federal agency regulatory ac-

23 tions. Such process shall be the responsibility of the Direc-

24 tor. 
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1 "(b) For the purpose of carrying out the review es-

2 tablished under subsection (a), the Director shall-

3 "(1) develop and oversee uniform regulatory 

4 policies and procedures, including those by which 

5 each agency shall comply with the requirements of 

6 this chapter; 

7 "(2) develop policies and procedures for the re-

8 view of regulatory actions by the Director; 

9 "(3) develop and oversee an annual govern-

10 mentwide regulatory planning process that shall in-

11 elude review of planned agency major rules and 

12 other significant regulatory actions and publication 

13 of-

14 "(A) a summary of and schedule for pro-

15 mulgation of planned agency major rules; 

16 "(B) agency specific schedules for review 

17 of existing rules under section 627; and 

18 "(C) a summary of regulatory review ac-

19 tions undertaken in the prior year. 

20 "(c) The review established under subsection (a) shall 

21 be conducted as expeditiously as practicable and the re-

22 view of any regulatory action shall be limited to no more 

23 than 90 days. 
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2 "The Director, in carrying out the provisions of sec-

3 tion 652, shall establish procedures to provide public and 

4 agency access to information concerning regulatory review 

5 actions, including-

6 "(1) disclosure to the public on an ongomg 

7 basis of information regarding the status of regu-

8 latory actions undergoing review; 

9 "(2) disclosure to the public, no later than pub-

10 lication of a regulatory action, of-

11 "(A) all written communications, regard-

12 less of form or format, including drafts of all 

13 proposals and associated analyses, between the 

14 Director or employees of the Director and the 

15 regulatory agency; 

16 "(B) all written communications, regard-

17 less of form or format, between the Director or 

18 employees of the Director and any person not 

19 employed by the executive branch of the Fed-

20 . eral Government relating tq the substance of a 

21 regulatory action; 

22 "(C) a record of all oral communications 

23 relating to the substance of a regulatory action 

24 between the Director or employees of the Direc-

25 tor and any person not employed by the execu- . 

26 tive branch of the Federal Government; and 
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1 "(D) a written explanation of any review 

2 action and the date of such action; and 

3 "(3) disclosure to the regulatory agency, on a 

4 timely basis, of-

5 "(A) all written communications between 

6 the Director or employees of the Director and 

7 any person who is not employed by the execu-

8 tive branch of the Federal Government; 

9 "(B) a record of all oral communications, 

10 and an invitation to participate in meetings, re-

11 lating to the substance of a regulatory action 

12 between the Director or employees of the Direc-

13 tor and any person not employed by the execu-

14 tive branch of the Federal Government; and 

15 "(C) a written explanation of any review 

16 action taken concerning an agency regulatory 

17 action. 

18 "§654. Judicial review 

19 "The exercise of the authority granted under this 

20 subchapter by the Director or the President shall not be 

21 subject to judicial review in any manner.". 

22 (b) REGULATORY FLEXIBILITY ANALYSIS.-

23 (1) IN GENERAL.-Section 611 of title 5, Unit-

24 ed States Code, is amended to read as follows: 
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2 "(a)(l)(A) Except as provided in subparagraph (B), 

3 not later than one year after the date of publication of 

4 a final rule with respect to which an agency-

5 "(i) certified, pursuant to section 605(b), that 

6 such rule would not have a significant economic im-

7 pact on a substantial number of small entities; or 

8 "(ii) prepared a final regulatory flexibility anal-

9 ysis pursuant to section 604, 

lOan affected small entity may petition for the judicial re-

11 view of such certification or analysis in accordance with 

12 the tenns of this subsection. A court having jurisdiction 

13 to review such rule for compliance with the provisions of 

14 section 553 or under any other provision of law shall have 

15 jurisdiction to review such certification or analysis. In the 

16 case where an agency delays the issuance of a final regu-

17 latory flexibility analysis pursuant to section 608(b}, a pe-

18 tition for judicial review under this subsection shall be 

19 filed not later than one year after the date the analysis 

20 is made available to the public. 

21 "(B) If a provision of law requires that an action 

22 challenging a final agency rule be commenced before the 

23 expiration of such one-year period, such lesser period shall 

24 apply to a petition for judicial review under this section 

25 and, if an agency delays the issuance of a final regulatory 

26 flexibility analysis pursuant to section 608(b), such period 
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1 shall run from the date such analysis was made available 

2 to the public. 

3 "(2) For purposes of this subsection, the term 'af-

4 fected small entity' means a small entity that is or will 

5 be adversely affected by the final rule. 

6 "(3) Nothing in this subsection shall be construed to 

7 affect the authority of any court to stay the effective date 

8 of any rule or provision thereof under any other provision 

9 of law. 

10 "(4)(A) In the case where the agency certified that 

11 such rule would not have a significant economic impact 

12 on a substantial number of small entities, the court may 

13 order the agency to prepare a final regulatory flexibility 

14 analysis pursuant to section 604 if the court determines, 

15 on the basis of the rule making record, that the certifi-

16 cation was arbitrary, capricious, an abuse of discretion, 

17 or otherwise not in accordance with law. 

18 "(B) In the case where the agency prepared a final 

19 regulatory flexibility analysis, the court may order the 

20 agency to take corrective action consistent with the re-

21 quirements of section 604 if the court determines, on the 

22 basis of the rulemaking record, that the final regulatory 

23 flexibility analysis was prepared by the agency without ob-

24 servance of procedure required by section 604. 
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1 "(5) If, by the end of the 90-day period beginning 

2 on the date of the order of the court pursuant to para-

3 graph (4) (or such longer period as the court may pro-

4 vide), the agencY fails, as appropriate-

5 "(A) to prepare the analysis required by section 

6 604; or 

7 "(B) to take corrective action consistent with 

8 the requirements of section 604, 

9 the court may stay the rule or grant such other relief as 

10 it deems appropriate. 

11 "(6) In making any determination or granting any 

12 relief authorized by this subsection, the court shall take 

13 due account of the rule of prejudicial error. 

14 "(b) In an action for the judicial review of a rule, 

15 any regulatory flexibility analysis for such rule (including 

16 an analysis prepared or corrected pursuant to subsection 

17 (a)( 4» shall constitute part of the whole record of agency 

18 action in connection with such review. 

19 "(c) Nothing in this section bars judicial review of 

20 any other impact statement or similar analySis required 

21 by any other law if judicial review of such statement or 

22 analysis is otherwise provided by law.". 

23 (2) EFFECTIVE DATE.-The amendment made 

24 by paragraph (1) shall take effect on the effective 

25 date of this Act, except that the judicial review au-
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1 thorized by section 611(a) of title 5, United States 

2 Code (as added by subsection (a», shall apply only 

3 to final agency rules issued after such effective date. 

4 (c) PRESIDENTIAL AUTHORITY.-Nothing in this Act 

5 shall limit the exercise by the President of the authority 

6 and responsibility that the President otherwise possesses 

7 under the Constitution and other laws of the United 

8 States with respect to regulatory policies, procedures, and 

9 programs of departments, agencies, and offices. 

10 (d) TECHNICAL AND CONFORMING AMENDMENTS.-

11 (1) Part I of title 5, United States Code, is 

12 amended by striking out the chapter heading and 

13 table of sections for chapter 6 and inserting in lieu 

14 thereof the following: 

15 "CHAPTER 6-THE ANALYSIS OF 

16 REGULATORY FUNCTIONS 

"SUBCHAPTER I-REGT.:LATORY ANALYSIS 

"Sec. 
"60L Definitions. 
"602. Regulatory agenda. 
"603. Initial regulatory flexibility analysis. 
"604. Final regulatory flexibility analysis. 
"605. Avoidance of duplicative or unnecessary analyses. 
"606. Effect on other law. 
"607. Preparation of analysis. 
"608. Procedurc for waiver or delay of completion. 
"609. Procedures for gathering comments. 
"610. Periodic review of rules. 
"611. Judicial review. 
"612. Reports and intervention rights. 

"SUBCHAPTER II-ANALYSIS OF AGENCY RULES 

"621. Definitions. 
"622. Regulatory analysis. 
"623. Decisional criteria. 
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"625. Deadlines Cor rulemaking. 
"626. Advisory committee on regulations. 
"627. Agency regulatory review. 

"SUBCHAPTER III-RISK ASSESSMENTS 

"631. Definitions. 
"632. Applicability. 
"633. Savings provisions. 
"634. Principles for risk assessments. 
"635. Judicial review. 
"636. Deadlines for rulemaking. 

S.L.C. 

"SUBCHAPTER IV-QUALITY ASSURANCE AND RESEARCH PRO· 
GRAMS FOR COST·BENEFIT ANALYSIS AND RISK ASSESSMENT 

"641. Definitions. 
"642. Peer review. 
"643. Guidelines. 
"644. Research, training, and coordination. 
"645. Judicial review. 

"SUBCHAPTER V-EXECUTIVE OVERSIGHT 

"651. Definitions. 
"652. Presidential regulatory review. 
"653. Public disclosure of infonnation. 
"654. Judicial review .... 

1 (2) Chapter 6 of title 5, United States Code, is 

2 amended by inserting immediately before section 

3 601, the following subchapter heading: 

4 "SUBCHAPTER I-REGULATORY ANALYSIS". 

5 SEC. 5. CONGRESSIONAL REVIEW. 

6 (a) IN GENERAL.-Part I of title 5, United States 

7 Code, is amended by inserting after chapter 7 the follow-

8 ing new chapter: 

9 "CHAPTER 8-CONGRESSIONAL REVIEW 

10 OF AGENCY RULEMAKING 

11 "§ 801. Congressional review of agency rulemaking 

12 "(a) For purposes of this chapter, the term-
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1 "(1) 'major rule' means a major rule as defined 

2 under section 621 (5) of this title and as determined 

3 under section 622 of this title; and 

4 "(2) 'rule' (except in reference to a rule of the 

5 Senate or House of Representatives) is a reference 

6 to a major rule. 

7 "(b)(l) Upon the promulgation of a final major rule, 

8 the. agency promulgating such rule shall submit to the 

9 Congress a copy of the rule, the statement of basis and 

10 purpose for the rule, and the proposed effective date of 

11 the rule. 

12 "(2) A rule submitted under paragraph (1) shall not 

13 take effect as a final rule before the latest of the following: 

14 "(A) The later of the date occurring 45 days 

15 (or 180 days as provided under section 623(d» after 

16 the date on which-

17 "(i) the Congress receives the rule submit-

18 ted under paragraph (1); or 

19 "(ii) the rule is published III the Federal 

20 Register. 

21 "(B) If the Congress passes a joint resolution 

22 of disapproval described under subsection (i) relating 

23 to the rule, and the President signs a veto of such 

24 resolution, the earlier date-
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1 "(i) on which either House of Congress 

2 votes and fails to override the veto of the Presi-

'3 dent; or 

4 "(ii) occurnng 30 seSSIOn days after the 

5 date on which the Congress received the veto· 

6 and objections of the President. 

7 "(C) The date the rule would have otherWise 

8 taken effect, if not for this section (unless a joint 

9 resolution of disapproval under subsection· (i) is ap-

10 proved). 

11 "(c) A major rule shall not take effect as a final rule 

12 if the Congress passes a joint resolution of disapproval de

B scribed under subsection (i), which is signed by the Presi-

14 dent or is vetoed and overridden by the Congress. 

15 "(d)(l) Notwithstanding any other provision of this 

16 section (except subject to paragraph (2», a major rule 

17 that would not take effect by reason of this section may 

18 take effect if the President makes a determination and 

19 submits written notice of such determination to the Con-

20 gress that the major rule should take effect because such 

21 major rule is-

22 "(A) necessary because of an imminent threat 

23 to health or safety, or other emergency; 

24 "(B) necessary for the enforcement of criminal 

25 laws; or 



O;\COE\COE96.075 STAFF DRAFT 

50 

S.L.C. 

1 "(C) necessary for national security. 

2 "(2) An exercise by the President of the authority 

3 under this subsection shall have no effect on the proce-

4 dures under subsection (i) or the effect of a joint resolu-

5 tion of disapproval under this section . 

. 6 "(e)(1) Subsection (i) shall' apply to any major rule. 

7 that is promulgated as a final rule during the period be-

8 ginning on the date occurring 60 days before the date the 

9 Congress adjourns sine die through the date on which the 

10 succeeding Congress first convenes. 

11 "(2) For purposes of subsection (i), a major rule de-

12 scribed under paragraph (1) shall be treated as though 

13 such rule were published in the Federal Register (as a rule 

14 that shall take effect as a final rule) on the date the suc-

15 ceeding Congress first convenes. 

16 "(3) During the period between the date the Congress 

17 adjourns sine die through the date on which the succeed-

18 ing Congress first convenes, a rule described under para-

19 graph (1) shall take effect as a final rule as otherwise pro-

20 vided by law. 

21 "(f) Any rule that takes effect and later is made of 

22 no force or effect by the enactment of a joint resolution 

23 under subsection (i) shall be treated as though such rule 

24 had never taken effect. 

~~:~ji 
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1 "(g) If the Congress does not enact a joint resolution 

2 of dis!1Pproval under subsection (i), no court or agency 

3 may infer any intent of the Congress from any action or 

4 inaction of the Congress with regard to such major rule, 

5 related statute, or joint resolution of disapproval. 

6 "(h) If the agency fails to comply with the require-

7 ments of subsection (b) for any rule, the rule shall cease 

8 to be enforceable against any person. 

9 "(i)(1) For purposes of this subsection, the term 

10 'joint resolution' means only a joint resolution introduced 

11 after the date on which the rule referred to in subsection 

12 (b) is received by Congress the matter after the resolving 

13 clause of which is as follows: 'That Congress disapproves 

14 the rule submitted by the relating to 

15 , and such rule shall have no force or ef~ 

16· fect.' (The blank spaces being appropriately filled in.) 

17 "(2)(A) In the Senate, a resolution described in para-

18 graph (1) shall be referred to the committees withjurisdic-

19 tion. Such a resolution shall not be reported before the 

20 eighth day after its submission or publication date. 

21 "(B) For purposes of this subsection, the term 'sub-

22 mission or publication date' means the later of the date 

23 on which-

24 "(i) the Congress receives the rule submitted 

25 under subsection (b)(1)j or 
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1 "(ii) the rule is published in the Federal Reg-

2 ister. 

3 "(3}(A) In the Senate, if the committee to which a 

4 resolution described in paragraph (1) is referred has not 

5 reported such resolution (or an identical resolution) at the 

6 end of 20 calendar days after its submission or publication 

7 date, such committee may be discharged on a petition ap-

8 proved by 30 Senators from further consideration of such 

9 resolution and such resolution shall be placed on the Sen-

10 ate calendar. 

11 "(B) The requirements of this paragraph shall be 

12 modified in accordance with section 623(d). 

13 "( 4)(A) In the Senate, when the committee to which 

14 a resolution is referred has reported, or when a committee 

15 is discharged (under paragraph (3» from further consid-

16 eration of, a resolution described in paragraph (1), it shall 

17 at any time thereafter be in order (even though a previous 

18 motion to the same effect has been disagreed to) for any 

19 Senator to move to proceed to the consideration of the 

20 resolution, and all points of order against the resolution 

21 (and against consideration of the resolution) shall be 

22 waived. The motion shall be privileged in the Senate and 

23 shall not be debatable. The motion shall not be subject 

24 to amendment, or to a motion to postpone, or to a motion 

25 to proceed to the consideration of other business. A motion 

-J-~-; 

.., 

.-, 
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1 to reconsider the vote by which the motion is agreed to 

2 or disagreed to shall not be in order. If a motion to pro-

3 ceed to the consideration of the resolution is agreed to, 

4 the resolution shall remain the unfinished business of the 

5 Senate until disposed of. 

6 "(B) In the Senate, debate on the resolution, and on 

7 all debatable motions and appeals in connection therewith, 

8 shall. be limited to not more than 10 hours, which shall 

9 be divided equally between those favoring and those oppos-

10 ing the resolution. A motion further to limit debate shall 

11 be in order and shall not be debatable. An amendment 

12 to, or a motion to postpone, or a motion to proceed to 

13 the consideration of other business, or a motion to recom-

14 mit the resolution shall not be in order. A motion to recon-

15 sider the vote by which the resolution is agreed to or dis-

16 agreed to shall not be in order. 

17 "(C) In the Senate, immediately following the conclu-

18 sion of the debate on a resolution described in paragraph 

. 19 (1), and a single quorum call at the conclusion of the de-

20 bate if requested in accordance with the Senate rules, the 

21 vote on final passage of the resolution shall occur. 

22 "(D) Appeals from the decisions of the Chair relating 

23 to the application of the rules of the Senate to the proce-

24 dure relating to a resolution described in paragraph (1) 

25 shall be decided without debate. 
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. 1 U(5) If, before the p"assage in the Senate of a resolu-

2 tion described in paragraph (1), the Senate receives from 

3 the House of Representatives a resolution described in 

4 paragraph (1), then the following procedures shall apply: 

5 U(A) The resolution of the House of Represent-

6 atives shall not be referred to a committee. 

7 U(B) With respect to a resolution described in 

8 paragraph (1) of the Senate-

9 . "(i) the procedure in the Senate shall be 

10 the same as if no resolution had been received 

11 from the other House; but 

12 U(ii) the vote on final passage shall be on 

13 the resolution of the other House. 

14 U(6) This subsection is enacted by Congress-

15 U(A) as an exercise of the rulemaking power of 

16 the Senate and as such it is deemed to be a part of 

17 the rules of the Senate and it supersedes other rules 

18 only to the extent that it is inconsistent with such 

19 rules; and 

20 U(B) with full recognition of the constitutional 

21 right of either House to change the rules (so far as 

22 relating to the procedure of that House) at any time, 

23 in the same manner, and to the same extent as in 

24 the case of any other rule of that House. 

'~" 
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1 "(j) No requirements under this chapter shall be sub-

2 ject to judicial review in any manner. ". 

3 (b) TECHNICAL AND CONFORMING AMENDMENT.-

4 The table of chapters for part I of title 5, United States 

5 Code, is amended by inserting after the item relating to 

6 chapter 7 the following: 

"8. Congressional Review of Agency Rulemaking ................ 801". 

7 SEC. 8. RISK-BASED PRIORITIES. 

8 (a) DEFINITIONS.-For the purposes of this section: 

9 (1) COMPARATIVE RISK ANALYSIS.-The term 

10 "comparative risk analysis" means a process to sys-

11 tematically estimate and compare the extent and se-

12 verity of risks. 

13 (2) COVERED AGENCY.-The term "covered 

14 agency" means any agency specified in section 632 

15 of title 5, United States Code . 

. 16 (3) DIRECTOR.-The term "Director" means 

17 the Director of the Office of Management and Budg-

18 et. 

19 (b) DEPARTMENT AND AGENCY PROGRAM GoALS.-

20 (1) SETTING PRIORITIEs.-In exercising au-

21 thority under applicable laws protecting human 

22 health, safety, or the environment, the head of each 

23 covered agency shall set priorities for the reduction 

24 of risks to human health, safety, and the environ-

25 ment, based upon-



O:\COE\COE96.075 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

STAFF DRAFT 

56 

S.L.C. 

(A) an evaluation and comparison of risks 

to human health, safety, or the environment 

within the jurisdiction of the covered agencYj 

(B) the comparative risk analysis con

ducted under subsection (d)j 

(C) statutory requirementsj 

(D) the availability of cost-effective risk re-

duction measureSj and 

(E) the consideration of equity and other 

appropriate policy objectives. 

(2) BUDGET AND PLANNING PRIORITIES.-The 
L-~\~ 

head of each covered agency shall incorporate the 

priorities identified under paragraph (1) into the 

agency budget and strategic, regulatory, enforce

ment, and research planning. Budget and. planning 

documents submitted to the President, Congress or 

the public shall explain the basis for such priorities 

and how the agency will carry out such priorities. 

(3) EFFECTIVE DATE.-This subsection shall 

take effect 12 months after the date of enactment 

of this Act. 

(c) TECHNICAL GlJIDANCE.-No later than 180 days 

23 after the effective date of this Act, the Director, in con-

24 sultation with the heads of covered agencies shall enter 

25 into a contract with the National Academy of Sciences to 
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1 provide technical guidance to agencies on approaches to 

2 using comparative risk analysis in setting human health, 

3 safety, and environmental protection priorities to assist 

4 agencies in complying with subsection (b). 

5 (d) COMPARATIVE RISKANALYSIS.-

6 (1) REQUIREMENT.-No later than 180 days 

7 after the effective date of this Act, the Director, in 

8 consultation with the Office of Science and Tech-

9 nology Policy, shall enter into appropriate arrange-

10 ments with the National Academy of Sciences to 

11 conduct-

12 (A) a comparative risk analysis of risks to 

13 human health, safety, or the environment that 

14 are or could be subject to programs adminis-

15 tered by all covered agencies; and 

16 (B) a study of methodologies for usmg 

17 comparative risk analysis to compare dissimilar 

18 risks to human health, safety, and environment. 

19 (2) CRITERIA.-The Director shall ensure that 

20 the analysis and study required under paragraph 

21 (1)-

22 (A) identify relevant attributes of risk; 

23 (B) provide the President and covered 

24 agencies guidance on the use of comparative 

25 risk analysis to assist in allocating resources 
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1 across agencies and among programs to set pri-

2 orities for the reduction of risk to human 

3 health, safety, and the environment; and 

4 (C) are conducted through an open process 

5 involving a balanced group of individuals with 

6 relevant expertise, peer review, and opportuni-

7 ties for public comment. 

8 (3) COMPLETION AND REVIEW.-No later than 

9 3 years after the effective date of this Act, the anal-

10 ysis and study required under paragraph (1) shall be 

11 completed and submitted to Congress and the Presi-

12 dent. The analysis and study shall be reviewed and 

13 revised as appropriate and in a manner consistent 

14 with this subsection, but no less than every 10 years. 

15 (e) REPORTS AND RECOMMENDATIOi\S TO CO!\'-

16 GRESS.-No later than 2 years after the effective date of 

17 this Act, the President shall submit a report to Con~l 

18 gress-

19 (1) detailing agency complia~c,e with subsection 

20 (b), including the reasons for any noncompliance; 

21 and 

22 (2) recommending changes to any laws or other 

, 23 lawful requirements that would assist the covered 

24 agency to set priorities to more effectively and effi-
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1 ciently reduce risks to human health, safety, and the 

2 environment. 

3 (f) SAVINGS PROVISION AND JUDICIAL REVIEW.-

4 (1) IN GENERAL.-Nothing in this section shall 

5 be construed to modify any statutory standard or re-

6 quirement designed to protect human health, safety, 

7 or the environment. 

S (2) JUDICIAL REVIEw.-Compliance or non-

9 compliance by an agency with the provisions of this 

10 section shall not be subject to judicial review. 

11 SEC. 7. EFFECTIVE DATE. 

12 Except as otherwise provided in this Act, this Act 

13 shall take effect 180 days after the date of the enactment 

14 of this Act, but shall not apply to any agency rule for 

15 which a general notice ofp~oposed rulemaking is published 

16 on or before such date. 
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OFFICE: OF MANAGEMENT AND BUDGET 

W.ahh,ston, D.C. 20103-0001 

3fT/IS 
LEGISLATIVE ReFeRRAL MeMORANDUM 

TO: Legislative Liaiso OffIcer - See Distribution below: 

P. 1/20 

LRM NO: 388a 

FILl: NO; 1810 

Total Plge(s): J..7.) 

FROM: James JUKES (for) Assistant Director for Legislative Reference 

OMB CONTACT: M. Jill GIB~ON 95-7593 LElglslative Assistant's line (for simple responses): 395-3454 
C .. US, A"TEL A L. P=GOVtEOP. O=OMB, OU1=LRD. S=GIBBONS, G;;;MARGARET. I=J 
glbbons_m@a eo ,gov 

SUBJECT: Proposed Statement of Administration Policy RE: 8942, Small Business 
Regulatory Falmess Act of 1995 

DEADLINE: 9:00am Friday, March 08,1996 

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before 
advising on Its relationship to the program of the President. 

Pleaae advise U8 If this Item will affact direct 8~.ndlnR or recelptR for purposes of the "Pay-As-You-Go" 
provl.lons of TIUe XIII of the Omnlbu8 Budget Rtconclllation Act of 1880. 

COMMENTS: Attached Is an advance draft SAP on S. 942. as ordered reported from the Senate Small Business 
committee yesterday. The text of the bill as ordered reported Is also attached, Senate floor action 
may occur as early 85 tomorrow, Maroh 8th. . 
The text of the Manager's Amendment (referred to in the SAP) Is nol available at this time. We 
unaerstana, however, that the Manager's Amendment addresses some of the concerns expressed 
by the Administration, We will circulaje the text of the Manager's Amendment liS soon as we receive 
It If (0. -t/.1lC.fAo""-"tO t'C-t 1'A(' t'J IU.~JJ'""1 'to A.4.~ ~~t_rfJ..... 
d.tx J..',. ~ .. 'tJ L6'-CJl,\.MJ 1 -rii )- "I. 0"" '.J ~ ... .a ~; i'4 wi"' .at 4.. ...... p t:" . 

-b ,N~ .... '-'"'"r...ro. ..,L. ~:.rl-/.. JM -- r'''''1 utI!. 4. ~ I~V: 
~-. 



MAR-07-1996 17:07 TO:E KAGAN FROM: GAYMON, D. 

LEGISLATIVE REFERRAL MEMORANDUM 
Distribution List 

SUBJECT: Proposed Statement of Administration Policy RE: 8942, Small Business 
Regulatory Faim088 Act of 1995 

AGENCies: 

7·AGRICULTURE - Marvin Shapiro - 2027201516 
26·COMMERCE· Michael A. Levitt· 2024823151 
19·Council on Environmental Quality - Elisabeth Blaug ·2023955750 
29·DEFENSE - Samuel T. Brick. Jr.· 7036971305 
3D-EDUCATION· Jack Kristy ·2024018313 
32-ENERGY. Bob Rabben· 2025866718 
33·Envlronmental Protection Agency· Chris Hoff - 2022605414 
51·General Services Administration - William R. Ratchford - 2025010563 
52·HHS • Sondra S. Wallace· 2026907780 
54·HUD - EdwClrd J. Murphy, Jr. - 2027081793 
59·INTERIOR - Jane Lyder • 2022086706 
61-JUSTICE - Andrew Fols - 2025142141 
52·LABOR - Robert A. Shapiro. 2022198201 
82·Nuclear Repulatory Commission· Trip Rothschild - 3014151611 
107-Small Business Administration - Mary Kristine Swedin ·2022056700 
110·Soeial Security Administration - Judy Chesser - 2024827148 
114·STATE - Julia C. Norton - 2026474463 
117-TRANSPORTATION· Tom Herlihy - 2023664887 
118-TREASURY - Richard S. Carro - 2026221146 
129-VETERANS AFFAIRS· Robert Coy· 2022736666 . 
76-Natlonal EconomiC CounCiI- Sonyla Matthews - 2024562174 
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RESPONSE TO 
LEGISLATIVE REFERRAL MEMORANDUM 
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LRIVI NO: 3699 

FILE NO; 1916 

If your response to this request for views Is simple (e. g .• concur/no comment), we prefer that you respond by a-mail or 
by faxing us this response sheet. 
Ifthe response Is simple end you prefer to call, pleas!) call the branch-wide line shown below (NOT the analyst's line) 
to lepve a message with a legislative assistant. 

You may also respond by: 
(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not answer); or 
(2) son ding UII 8 memo or lelfer. 

Please Include the LRM number shown above, and the BubJect shown below. 

TO: M. Jilt GIBBONS 395-7693 
Office of Management and Budget 
Fax Number: 395-3109 
Branch-Wide Line (to reach legislative assistant): 395-3454 

FROM: (Pate) 

___ ~ ___________ -'_ (Name) 

_______________ ~_ (Agency) 

_________________ (Telephone) 

SUBJECT: Proposed Statement of Administration Policy RE; 5942, Small Business 
Regulatory Falmess Act of 1QQ5 

The following Is the response of our agency to your request for vlew$ on the above-captloned Bubject: 

___ Concur 

___ No Objection 

___ No Comment 

___ See proposed edits on pages ___ _ 

___ Other; ___________ _ 

___ FAX RETURN of __ pages, attached to this response sheet 
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March 7, l.996 
(Senate) 

S 942 - Small Busjness Regulatory Enfprcement Fairness 
Act of 1996 

(Bond (R) MO and 11 cosponsors) 

P, 4/20 

The Administration supports judicial review of agencies' 
regulatory flexibility analyses and other provisions of S. 942 
that strengthen the ability of small business to be meaningful 
participants in the regulatory system. Several concerns raised 
by the Administration have been resolved in the Manager's 
Amendment. With the ohanges made by the Manager's Amendment, the 
Administration supports Senate passage of S. 942. The 
Administration remains concerned, however, with provisions of S. 
942 that would create new duplicative government bureauoracies, 
impose additional cost on taxpayers, and lead to increased 
litigation. The Administration looks forward to working with the 
Congress to address its remaining concerns with the bill. 

The Manager's Amendment to S. 942 also includes a revised version 
of the NickleS/Reid congressional review bill, S. 219, which the 
Senate passed last year. Because the Administration is committed 
to strengthening Legislative branch accountability for 
regulations, the Administration supports a 45-day period tor the 
Congress to review rules before they t~kee££ect. However, given 
the passage of time sinoe S. 219 was passed, applying this 
Congressional review process retroactively to November 20, 1994, 
should be reconsidered. 

* * * * * 
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AMENDMENT NO,_ 

Purpose; to provld.c (or • wmplote aubJdt\lte. 

IN THE SENATE OP THE UNITED STATE5-104th COlli .. 2d S .... 

&5)42 

TC) amend the Small Business ACt to provide for tbo dOillptioa ot an enforoement 
omb"damaJl anc! .. atonal oversight ttoard to IftcmJtot the enfbroetDent .ctlvlties 
of Federal IFnclea with respect to ImIlU butlneu CCJncernl, to ptovlde tor 
increued undel'lt8J\dlna of Federal reauJatJona by amall entitiea, to provide' for 
Judicial review of the ae .... latory FlexibUIty AIrt, and fur other PUl]JOI •• 

R.eferTed to the Commiuco on --:-~ ______ _ 
and ordered to be printed 

OrclcrccJ to 110 on the table an~ to be prlntod 

AMENDMENT IN nlE NA'J'UP.B OF A SUBSTITUTE Intended 
to be proposed by Mr. Band 

Viz: 
1 Striko all after the anaotUts olause and aon tho followin,: 

2 SEC. 1.' SHORT TITLE. 
3 This Act may be clted II the ~Sma11 Busin ... Reautato!), Enforcement 

4 Flimoss Act of 1996". 

~ SEC, 2. J'lNJ)INGS • 

., Congress fincSs that;". 

7 , ' (I) a vibrant and II'Owlna amelJ busilless HCtor iI critical to creating jobs In 

8 • dynam'~ oconom),; 

9 (2) lInall buslnesJea bear a disproportionate share ofnptatory COlts and 

10 burdena: 

I t (3) fUndamental chanps thlt are needed in the replltol')' and enrorcement 

_... ._.,.......... • ,-"'P--' It,. • ' ........... _ •• __ ..... . . .' 't- - ......... t, 

, .. _ ...... -- .. -.--.. ----....... -~. -'-,._ .. '-"'''' -'-~"""""'-' " , _. "r •• .. _ .... II. , ............. "_'''- _. 
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1 eulrure offederal a,encies to make aaenc1cI more l'eSI'onslve to small business 
2 . can be mado wlmou, coDlPromilm, the .taMor)' millions oftbe apaolo.; 

3 (4) three of the top ~ommendaticms orthe White House Conference on 
4 Small Buslness Involve rtfbrml to the WIlY government reauJatJoDi are , developed and enfblWd, an~ I'Oducttona In lovmmn~' paperwork 

6 requirements; 
7 (5) the roqutmnenca ofd1. R.esutalOr)' PJexJblUty Act have too of'ltitl been 

8 IlOored by government limes. rcIuUlDJ 10 ~llOf roaulalOry burdens on 
9 small endtles Ibm DcttllSltat.td by statute. and 

10 (6) IIIDA1I cmtltlla .hwld bl; ,tvCln tho oppommlcy ~ eQOkJudiolal rovIow Qf 

11 'Icncy actions roqu1rccl b)' the l\eaulator)' FlmdbOlt)' Act. 
12 SEC. J. PURPOSES. 

13 The PWPOICI ottht. lOt .,..,... 

• 14 (1) to implement certain l'O~mmendatlons of tho 1995 White HOUIO 

15 Conference on Small Buab1e .. reaardlna the development and enforcement 
16 or Pederal rDplatlOD&; 

17 (2) to provide for Judicial review· of the 1lc:patOJ')' Flex1bUlt)' Act; 

18 (3) co mcourase1he emotive Panl01patlon of small bUilnessu In thl:l 

19 Fec1eral feplato.rr pnx:css; 
20 (4) to .lmpUfy Iht language of Pederal R,uJatlODB aft'cQt1ng amall 
21 bUlln~'lCIi 

22 (5) to develop mort accosslble IOW'OOS of infonno.tlon on regulltol)' and 

2l reportlns l'fIquirtmenta tor Imalt busin"Me: 
24 (6) to enat. a more 1Ol00p.ratiV. rcaul~tol')' environment amona apcles 

25 and amall buslnesscs that II lell punltJve and more IOludon.arientcd; and 
26 (7) to malt~ Fedel'fll reautatol'l more IDC!Ountable for their enforcemel)t 

27 actlcnII b)' plOvidioa amall ontltles with a mWllnaftll'opportwlity fOr rcclrell 

28 of oxce.slve Inftftement actlvltles, 

MIMII'.I99£ 
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SEC. 4. EFFECTIVE DATE. 

This Act. shall become effective Dn the date 90 days after .~ent. 

TITLE I-REGULATORY COMPLIANCE 

SIMPLIFICATION 
SEe.. 101. DEFINITIONS. 

For pwpos. of ti. Aot-

(I) the terma "nal," anel ".mall entity" ha",e.ame mommp II In lection 

601 of title 5. UnIted StatCII Code; IU1d 

(2) !he tenn "aaency" hu the aame meantna p In aeatJon ~51 nf title 5, . 

United States Code. 

(3) die lenD "small entity compllanoo guide·' meaDS a dooument 

deslanlted u such by an aaeney. 

SEC. lq2. COMPLIANCE GUIDES. 

(a> COMPLIANCB OUlDB.-For each rule or sroup or related IUles for which 

an IseDe)' Is required to prepare a final resuJator)' flexibUity ama11'.iI under . 

section 604 of title " Unltcd States Code, the laeney ahall pubUsh one or more 
. . pldcs to usJst smaU entitles In compt)'in, with the nIle, ad shall daianate 

such publhatloDI II ·'.mall entity oompUance auld"',, Tho auld. Ihall explaIn 

the actions a small entity I, required to take to comply whh a nate or group of 
Nl08. . The 'plo)" Ihall, in Ita 8010 dlsorotlon, on,UfO that tho pldo I, written 

using sufficiently pJaln lanaua,e to bI understood by aftOctcd small catitlos. 
Apnoles ma)' prepare .oparatc J\lld~. GOvmn, &fOUl'S 01' oiassci of IImU,rty 

.meted small entities. and may cooperate with woclations or.mall onUdes to 

develop and distribute IUoh SUldes. 

(b) SINOLl~ SOURes OF INPOIlMATlON.-Apncla thall cooperate to mike 

available &0 small cndlt,llhrouah a lingle IOurce. of lnfonnatloft. the small entitY 

compliance ,ulde8 and all other a"anable Inform.don on IUtutol')' and regulatory 
MIIaII .. 1916 3 MAl1i.UN.,.J 

_ ..... __ ...... _--.'-._, .. " .. _ ..... --. ..... _ ... ~ ......... " ....... __ ••••••• I ,. , • •••• .._. __ ...... ,, _ ... _--_ .. -- .... - ... . .. - .... _ ....... __ .- ._ ..... -----------_.. ..._._ ....... _-_ .•...... _. - .. 
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1 requirements Iffectlrta maD entltls. 
2 (0) LIMITATION ON JUDICIAL 'REVIEW _Ex~pt IS provided by thl, subsfIOtion, 

3 In agency'. deslptlon of. small entity compliance suIde ahal1 Dot be subject 
4 ~o JucHcfaJ revIew. In 1ft)' civil or acbninistrative aetioD agabwt a InWl er1tft)' 

, Cor. violatIon ogoumng IftOJ' the cfrocdve dale ofthlB aecdon, the content of 

6 the .mall business guide may l?e consIdered IS evidence at the rea801l1bleneu or 
1 approprlateno" of all)' proposed tlO&ll, pmllltlea or dlm'ICI. 

B SEC. 103. INFORMAL SMALL ENTITY aVIDANCE. 

9 (a> G!NI!RAL.-Whenevor IPlXOPnate In the laterest of adminlallrinS _NICS 

10 and rclUlBtlODl wJ1hln tho jUrl.41odon of an 'pncy. it IhalJ bo tho practice Df 

11 tho aaene)' to answor Inqulrles by lmall entitles concemina lnfonnatfon on and 

12 advice obou.' oompltlllQO wi&b ludl ltatutcs amS resulatlons, lot~llI1d 

13 ° applylns the law to spectfic lets of facta IllPPUed by the unall entity. In any 

14 eMl or admJnllwdvelOdOD aplnn limall entity, p&noe proVidod by an 

l' a,OJ1c), to •• mall entll~ may be consldc:rc:d .. evldeDoe of the reasonableness or 
16 appropriatcncu of an)' proposed floes, penalties or damaae. ImPOIed on IUell 

17 amall cntftr. 

18 (b) PkOOI\AM.-Baoh .toney .ban establlah a prolflS1l for lsaulna culdano& 
10 In reaponae to luoh mqulrlN DO 1atw than 1 )' •• aft .. , toae1m."t ohhls .~ont 

20 utilizlnS exiltlns fUnotlQna and pen10Mcl oftbe apnO)' to tb, extent praodoable. 

~1' IEC. 104. SEllVlCP 011' SMALL DUSINRSS DRV£LOPMENT 

22 CENTERS. 

23 ' Section 21(c)(3) afthe Small Buslncaa Act (15 U.S.C. 648(c)(3» Is 

24 amfrndcd-

25 (1) In lubparlll'lPh (0). by striklnl "anll" at lbe end; 
26 (2) In lubparaanph (P). b)lltrikinS the period at the end and Insel11ns I 

, 27 lemlwlon; and 

28 (3) by lnatrtiftllfter subparagraph (P) the following new subparagraph.: 

, 

--,-:"--...-.--0 ..... .-, .. ,...-_ 
_______ •• 0 000 •• 0 __ _ 
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1 • 04(Q) provldln, uslstance to small bulfnell ccmC8nUI reptdin, replltol)' 

1 requirements. includine provlcllna tralninl with Nl)\eot to COIt.eff'eatlw 

3 ~l1ollatoI)' ~mpllaoooi 

4 . "(Il) developinllllformatiODil publications, 'establlBhina resource cantm of , nferenoe material., and dl.tn~1 compliance auJc!OII published WlCSer .eotlon 

6 102(a) orthc Small BuaineSl R.eauiatol)"lSnforcement fllmeu Act 0(1996 to 
7 .mall business CDDoerm; IUd 

• 
-I "(8) dovelopllJa ptopml W provide oonftdondal on,leo U&OJ8mcntl and 

p reoommondationa 1CIIl"41n, 1'C&\lJatoly oompUIllOl to small business c:oncema 
to and ... Istln. 8maU bu.alncas COIHlamI 1D ana!yzina the buainCiI development 

11 .... aa.ool.~ wlih npJ.to". ImplomcntatlOD IUd ~omp1i&lll:lC WIJUW'CS.". 

12 TITLE D-REGULATORY ENFORCEMENT 

13 REFORMS 
'. 

14 SEC. 201. S~L BVSINESS AND AGRICULTURE ENFORCEMENT 

15 OMBUDSMAN. 

1tS The Small BUline .. Act (15 U.S.C. 631 et leq.) Is amended--

17 (1) by rcdeaignatln, section )0 U I8Otioll )i; and 

18 (2) by fnsrmlna after .eatlon 29 the followin,lIew iectiOD: 

19 "SEC. 30. OVERSIGHT or UGt11A1ORY INFOkCEMlCNT. 

20 "(a) DEFINITION5o-for purposes or1bls section, the term .. 

21 "(1) ·'Board" moan. I Relional Small BUSiness RCplatory Falmeu 
22 Board estabUshe4 under subaectlon (0); and 
2, "'(2) "Ombudwln" mew lb' Small Business and Alriculture Regulatory 
24 Enforoemcnt Ombul15mau doalsnated under Aubsectlon (b). 

25 "(b). SDA BNFORCBMENT OMauDSMAN,-

26 .. ( 1) Not later than 1 aD days aftor 1bc date of onlc;tment or Ihi. section. 

27 the Admini'U'ation AhaU dOllgnate • Sma.ll Bu.anus and AFleulture 

' . 
. --. ' .. " ..--.- .. ' ... _-_.'- .. 

m ... - ,- " -'", . '.~'''':'':';': 

, 
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. . 
1 Regulatory Enforooment Ombudsman utnizlna oxlstlng persaDDeJ to the 
2 extent praatloable. Other aaezteies sba1J aulR tho OlDb\&daman and tako 

3 actions II necesSlll)' to lIDIurt compllance with the requ.lmulDli of tbiJ 
4 .oction.· Nothing In this ACtion IIlnten.dcd to Ie,lace Or dlmlnllh the 
S . aotivltlos of M)' Ombuda~ or .lmilar Om" In Ill)' other .pncy. 
6 "(2) The Ombudlma lhall-
7 (A) work whh each asenQ)' with nplatoz)' authority over emlU 

8 businesses to ensure that small buslDell conoems that receive or are 

9 mbject to III audit. on-lito inspection. oom,pllance wlatanoe effort. or 

10 other enfbrocment rolatod oommun!c:atlon or contact b1 asency penonnel 
II are provided with a contldendal means to comment on and rate the 
12 performance of .uob personnol, 

U .'(B) esta~lllh means ~ tollelt and rece(v, comments &om small 
14 buslnes. concerns Radlna actions by aseney oJDployeu CODduotlna 

1$ IIOmpUIn~c or cn~mcnl related aotlVltllll whh napoot to the Imall 

16 bUllnDA ooncorn. and malntaln 1.40 tckmtlt)' or Ibe pelIOD and small 
17 1"" .. 1.,.. OOAONft moJdns ~ oommonta on a wnf'hlondal bas15; and 

18 M(C) bued on CorDrnlDtl reoelvod fi'om IInIIi builD •• goncems IOd 

19 the Board., annually report to COIlSN" _II a&otod apnolOi ocmoemins 

20 the enforcement aetlvlt1e.1 of I,.OY plI'IOMlllnoJudin, • ntlnS of tho 

21 I'CSllonalvenell to Imatl bUllneJl of the vuI~ NPonallUld proanm 

22 omccs IU'ld poraonncl of each .senC)'i and 
23 M(D) coordlnate anc! report annually OD the activities. flnd'np and 

24 recommendations of'the Boards to the Adminlmatlon and III tho heads or 

25 affbctod agencies. 
26 .t(~) RsoIQNAl. SMALL BUSINESS REOULATORV FAlk'N!SS BOAP.DS.--

27 "( I) Not later than 180 day, after the date of enactment of this leotlollt 

21 tht Aclmlnl.tration &han establish a Small Dusinlll koaulatOl')' Palmesa 

MINIs 1.1996 , MAMu .... 941 

• 

...... ._ ........... ,..- _",._ ... ' 
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1 Board ID each roJlonat om~e of the Small Buslneu AdmluJltrltlon. 
2 "(2) Bleh Board ettabliahe4 under parapph (1) aba11-

3 "CA) meet It leat annually to adYilo tho Ombudsman on maull'S of 

4 concern to small buamBISCIS relatlna to the enforccm~t aotlvltles of 

5 .gendOl' . 
(; .'(B) report 10 the Ombudsman on lnstlnCCl of ~oCl$lve enforcement 
1 actionl or agencies aplnst amall bualae .. concenu lneludlD8 Iny Sndlnal 

I or recommendations of the Board u to Ilenc), cnft)rcemCllt poUc)' or 

9 practlce~ and 

10 ·'(C) prior to publlcaUon, provlde oornmont on the aanual RpOrt or the: 
11 Ombudsman prcparcd undor sublection (b). 

12 .. C) &gb 80anllhall c:oaallt or ftyo members appointed by thl 

13 AdmlnlatraUon, after r'OColvlnllhe ncxmun~tlODI of \he ohair and ranklnl 

14 mlnork)l member "tthc Small Bualncal CommIttocs of the Houle and 

15 Senate. 

16 "(4) Membm olthe Board eball.trV. tc.r terms ottbroc yean or lea •. 

t 7 ''(5) The Admlnlttratloft .hall •• 1-= • chair &om Mlonl th. mell\b ... ot 

18 the Raarcl who 'haU aerve for not more than 2 )'etatl .. chalr. 

19 ·'(6) A meJorlt)' of'the membm attha RMJ'd ,h,U eonstltute • quorum 

20 for thi conduct oC bUllD"B. but I lealer number may bold bcarlnp. 

21 "Cd) POWERS OF THE BOARDS. 

22 "c I) Tho Board may hold such bearlDp and 0011= such information .. 

23 appropriate for oanylnl out this seetlon. 

24 "(2) The Board may u.se the United Statu malls tn the same manner and 

2~ under the same conditions as other departmenu and a,cnele. or the Federal 
26 Oovemment. 
27 . "(3) Tho Board ma), I~pt donatlona or lorvlcoa DOQcaIAI)' to oonduot It. 

28 buslnes •• 

7. MARKUP4.M2 

,- p ..... ' •••• -- .-.,-~. '" ------ • ...... ','" •• ... 
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1 "(4) Mombcn of tho Board shall ,orv, without compensation. provided 

2 that. members of the Board shall bo allowed travol expeDIca. lnoludJng per 

3 diem lD Uou of sub.t.teD~ at ntea authorized tM emploYees of .. enol .. 

4 under subchapter 1 of cblpter 57 of titlo 5. United Ss.tca COdo. \\'bil. away 

5 &om their homes or "aulu placo. of builD ... In the perfomWlec of ICfVlocs 

6 for the Board.". 
, SEC. 202. RlGRTS OF SMALL ENJTJ1U IN ENJ1'ORC;&MENT 

8 ACJ10N8. 

9 (a) IN OENERAl..· .. Eacb 'seney ropllunSIll. iWvldR ot mull on~ti_ . &halt . 

10 ostabllih • pollc)' or prosram to ptVYldc for tho zedu;tion, aneS UltcSor appropriatt 

11 clrcumJtancta fbI' the walvor. ot .:lvlt pQ\l1dOl ft,r viC)~c)DII of •• ~ or 

12 reautatory req\llrcmcnt by. eJnA11 mtlty. 

13 (b) CONDI11ONS AND GKCu-nONS.-PoUo~ or ,rosranu utabUthed under 

14 thIs scotion IIll)' oontatft eondltJOI1I or exceptlosu JUCb 18 •• 

15 (1) roqulrID, the ,mall etit)r to CDmlet the violation within I reasonable 
16 correotlcm period; 

17 (2) tlmitlrla the applicabilitY to violatiou cllacovcred by the small entity 
1 B throuJb partlclpathm in a compliance UlltWlct or audit prosram operated or 

19 BUI)POrted by tho aaency or a ltate, or through. compllance ludh R,ultinS 

20 In dtlololUfO of the vlolatloD; 

:U (3) exemptlna small entltles that have been IUbJoot U) znublplo 

22 enforcement actlons by the a,ency; 

23 (4) exempting violations Invo1vio8 wlllftli or orbnlnal conduct: and 

24 (5) exemptlna violations that pose lIrlous health. Bafety or envlronm~ntll 

2S thrcata or rlak ofaerloua injury-

26 TITLE llI-EQUAL ACCESS TO JUSTICE ACT 

27 AMENDMENTS 

• 

.. -......... _ .. _--_. _ .... _ .. . '. ,,-.---..,._-._- • _0 ___ __ 
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1 SEC. 301, ADMINISTRATIVE PROCUDINGS. 
2 S~tlOft 504(1t)(1) or title 5. Unlted StatM Code. ls uneDclcd -

3 (I) byltrik.lDB .,,," in I\IbpIrqnph (A) IIUl lzwortlDa "$125"= 

" (2) by strikIra. ". or (Ii)" buubparaaraph (I) IIIl4lD1ertlnc·'. (H)"; 

, (3) at the ad of tubplIZllsraph (8), by 1trUcb18 fIt;" end iDIenlnl the 

t; foUowlrlS: II. or (ill) I mnalJ entilJ u defined In HCtlon 601,", . 
7 (4) by ltrlJdna N; and" III JUbpuqrapb CD) ad IDIerttng";" 

8 . (5) by adding It tho ODd tbe foUowlnJ 111M' tubplraarapbl: 

i "(F) Ifpreval1lns party" lIlc1udea I amaJl entity with ~pKl to olalm, In 

10 an I<lVcnary ~ucUOition InwSht by aD ISOIlO)' (1) 1bat the mia1I en.tl.t)' h .. 

11 ra!sed a suooeuf\11 defense to. or (2) W1lhfllPCCl to Whlob 1110 deollion of 

12 the acuudloatM OmOK II aubltlDttall, lei, than that ICNIht by th. asen", in 

13 tho Idvedlf)' adjudJoatl~ provJdod tha' ,UGh 'mill oatil)' hu not committed 

14 I wtDfbl vIolation otthc law or othenrito IOlod In bad fdth"lIld 

15 "(0) in In advorluy adJ\ldloatioo bto\aaht b)' m.,.oy •• 'nat •• mali 
16 entity. In the dctcrmIIWlon whither the POlltlon or the aaeney. inoludlna any 

17 eftallon. ".esament. fiDe, ponaJty or deman4 for _amaht sought by the 

18 IPDO)'. t, ",ubS1lntiaJly jUltifted" OIlly tflbe qency cJemonJtratot that ,\loh 

19 position does Dot eubmatially exceed the decision oI1be acUudlCltlvo officer 
20 in tie adverwy a<Uudtcadon. and tho position of'dle alOft1=)' Is conal,tent 
21 with .,ene)! p~lIcy.n. 

22 SEC. 302. JUDICIAL PROCEEDINGS. 

21 Section 2412 oftitl. 28. United States Code, 1I amended In parapaph 
24 <d)(2)-

25 (1) by strikinS"S7S" In subparagraph (A) and IDKltlns "Sl2.5". 

26 (2) ">' Itrikln,44. or (Ii)" in lubparaaraph (8) and Insertln, II, (11)": 

27 (3) by luikln, "; and" In aubparapph (0) and Jnaert1ftg .. ;" 

28 (4) In IUbparasraph (H)-

J 

--_ .... - .......... _--, ..... --- . .- ..... --. ..... ~ ___ R, yo ~. __ •••• ---,,.....--
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, . 
1 (I) ~ M"prcvailin. party"," by iDsordq "bol. allDlll entit)' 
2 with retpeot to a claims in • civil aotIon bmugll.t by the UDltcd States (1) 

3 that tho lmalllDtity hal ralsed • IUCOOIIfW dlfiDIe to, or (2) With l'CIpect 

.. to wbloh the final Judpment In Ibc lOtion II .ubltantWly 1 •• than that 

S IO\llht by tho UDltocS 8&atOi. pzovlcW that .lWh .mall entity bu not 
6 committed • wlDfUl violation of tho Jaw or otherwlJe aotcclln bad fi.ltb. 
7 and": and 

8 (II) 11 &be enct of the subparaarapb, by a1rikill.lbo period and tn.sertlna 
9 It: ant': and 

10 (S) by addlns at the ond the fbUowln, now lubplraaraph; 

II "(1) In I civil action brought by Ute Unltod StaWS asalnst • mall 

12 entity, • po.ltSOD otlbe Umted Sta .. lftt1udmS any oItadon, "_rQ~~ 

II lIDe. penalty or demand fbr ICUlcmmt IUIIBht by an aaone), •• s 
00 14 "substantlalJ)' JusOOecr' only If the United awOl domonatratel that such 

U poIldon'docs not IUbetantlAll)' DXGOIDI1 tho valUQ ot~G ftnal JudpmoDt tn 

16 tho IOtiOftt illeS the poaldcm ot tho Unlted Statu 11 ooulatent with aseney . . 

l' poUO)t.". 

18 TITLE IV-REGULATORY FLEXIBILITY ACT 

19 AMENDMENTS 
20 SEC. 401. ~Gt1LATOR.Y JPLEXlBILlTY ANALYSES. 

21 (a) INITIAl. RsoULATORV FLBXIBJLITY ANALYSIS." Section 603(8) oftltlct 5, 

22 United States Cod" Is amtnded- '. 

23 (1) by Insertlna after "proposed nile". the phra$o ", or publishes a notice 
24 of interpretive ntle makina of Benerat applicability for any propoled 

25 Intcrpretlve nalc"; and 

26 (2) by lnlcrtlnllt the end of tbe sublection, tho following new IORwnH: 
27 "In the case of interpretive rule makin, involvlns lbe Intcmlll revenue laws 

MtIroII J. IIIN 10 

~ .. _t ... ___ ••• ~ •••• ______ •• , __ •• ' •••• • •• 
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1 of ~C umte4 States, UllI .ooUOn applies only to rcp1ati~ u tIlIt tenD II used 
2 in ICctlcm 780S otthe In~ Ilevenue Code ot 1986 that impon. record 
3 keepinl. reponing or papczwork roqulranmrt on small cmtltlCII." 

4 (b) PINAL REOuu TOllY FLEXIBILITY ANALYSIS. - Section 604 of tltle S. 

5 Unl'Od StAtoi Coclc. llll!lCllldod -

6 (l) ill lubsectlon (a) to read u follows: 
7 "(I) When an agency promulptes a flnallUle under NOtion 553 of thl. title, 

S after beIDa ftlqutrec1 b)' that HCtlon or In)' other law &0 publll~ • pqn1 nodoc 

9 of proposed ruJcmakln" or otherwl&e publlshinllD Inidal replalory tlexlbUlty 

10 analysis, the a&en~ Iball FlpU'C a &a1 reJUl'~ floxJbUl~ .,.1)'11Ut. Eadl 

11 11Da1 regulatory ftex1blllty ",&lysis 'han oon&a1n-
12 M(1) a ~lnot .tatem~ oltho neod for, md objectives o( tile IVle: 

13 M(2) • 1lImmU)' of tho "IUCI railed b,. th. publto OODUDIZl'- lD mpODIe 10 

14 the initial nsuJatory fltxlbiUtyanaJ)'Ila •• BWnmU)' otth. Uleurntmt oftbe 

15 apnoy oC luoh hi.u .. , aDd •• tatmltnt oC any chana.' macSo 10 ~ ~cd 

16 rule u a Nluh otaucb comments: 

17 11(3) • descrlptlon ot, aM 1ft estimate o'th. number 01; ama11 etitl .. to 

18 whIch the Nle wlll apply Dr III explanation of WhY no ,ucb OIt1mate 11 
10 available; 

20 "(4) • dcscrlptlon ottho Pl'Ojecto:d reportIns. 'rcoord beplnl1l1d other 

21 eompliance requirements of the rull, Includl". an estimate of the olauea of 
22 .mall entities which wilt be .ubJOQt to the requirement Bl\d the type of 

23 professional.kllls noccsllI)' for preparatIon of the report or racord; Del 
24 "(5) _. description or the stepa the a,eney has ~ken to minimize the 

2' Ilsnlfloant oQonomlc: Impaet on small entltlos c:onsls&cnt with tho stated 

26 objoc:tivel of applicable statutes, Including a statement of the factual, policY, and 
27 101'1 rouons ror 10100lmi the ,ltem,Uvo adopted in tho final nate and why eaoh 

28 one of tho other significant altcmaUvcs to the nile considered by the Ilen~ was 

'-hl.IN 11 

.. ~ ... '_. " .... .~----. . "'- _._.: . . ..... ---.. ..· .. t ', ... 
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1 rejected."; aDd 
2 . (2) In subsection (b). by ItrlklnS "at the time" and ell that foUows and 

3 InIII'tiDJ ".uch 1D&l)'l18 or Il\ImD1axy thereot". 
4 SEC. 402 • .nmICIAL REVIEW. , Section 611 or dtlo S. Un1~ Statel CocJc. II BIIloncScd to read u follows: 
6 .. ,611. Judielll Rniew 
7 "(a)(l) For any N1e NbJoot to tbJ. Dhapt., • ,mall emit)' that II adVmel), 

8 affected or assneved by apncy action 11 cnUtJed to ,lUclIClal review of alcnoy 

9 compliance with the MqUirementi ot thl, chapter. excopt the requlremilul of 

10 8eQtIOlU 602, 003, 609 and 612. 

11 "(2) Each COW1. havlnl jurlscUcdon to rovlcrw luoh rule tor gompllillco with 

12 ,"1.iOD $53. or dlls title or .. delr ton)' vthw provJa1oa of Jaw .uU hav. 

13 Jurisdl~tlon to review lilY olalnu of nonc:ompllanoe with thlI cbaptor, excep' tho 

.' 14 roqutr¢mcnts of' aootloJUI 602. 60), 609 and 612. 

15 "(3XA) A amall.ntil)' may nlk rnaoh rmew during the ptriod bealnnlns on 

16 the elate of flnal asency action and endIna eme yeat later. exaept thllt where • 

17 provision or law requlret that an action dlallenstna a tinal aacnoy action be 

11 onmmenced befDre the expiration of auch ODI year pcrlod, IUcb loucr period 
19 shall apply to I petition for jucllclll review under thll aec1l0l\. 

20 "(8) In the cue where an laMey delays Che WUIDCt of. final replatory 

21 flexlblUty analys1s pursuant to section 608(b) oftbia chapter. a petition for 

22 judicial m'lcw under thia JOCtlon sball bo filed not later than -

23 (I) 6ne year after the date the analYllIli ftl:ade available to the publll,~. 

24 , or 
2S (ii) where a provl.lon of law rcqul .... that an action challenaina a 
26 flnal .seney regulation be commenced before the expiration. of the one 

27 )'~ar period. she numbor of day, lpeclfled In IUdt provialon of law that I. 

28 after the dote the anal)'sls Is made avaUable to the public. 

Mttcll'.I996 12 MAII.IUII'4,Ml 
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J "'(4) Itthe oourt ~. on tbo bull oftbc ruI.lk1nS reCord. that tho 
2 .,eftcy actlon under tbl. chapter w .. arbitral)', caprfcloua, ID abuae of dlaorotlOll 

3 or otherwlIe not In aooordIDoe with the law, th. court aha11 ordor the IIPDCf to 

4 take corrective action oouisteDt with this chapter. which IDI.)' Includ .... 

, (A) mnandln. the rule ,10 the apc)'. or 
«5 (8) defOn1na the IQforccmcnt oCtile rul. a.ainst small entitles. unlels the 

,. court &leis sood oause tor oontlnulna dlo onIorccmcnt of cbo naJe pcndill, 

B the GOnlplotion or Ill., oo~vo ac:dcm. 

9 "(5) Nothlna in this aubsootlon ,hall be aunmued to limit' the authorlt)' of 

10 Ull uourt 10 eta)' tho o8bcdvc da~ of lUI)' rule Of prov1l1on mcrcof wadeii' l1li)' 

II oth., proviflon or law or to JNDt any other relief' in addition to the 

12 Mq\llNmtftta or dill .ootloat. 

J 3 "(b) III III action for the Judlclal ft'Yiew of. NIl, the Naull'Ory tltxlblllty 

14 analysl. fM sucl\ mte. fnoludln. 8IlInaly.r. pl'eJ'ared or ocmeoted pwwMt to 

15 paragrapb (aX4). shall constitute part oftlle enttre record oflpnc), .attan In 

16 oolmectJon with such fcvIew. 
17 "(0) Except II othorMtc required by &hI, cbaP1cr. the ~owt Iba1l appb the 

18 lame standards ot Ju~lcla1 revIew that lovern the ftlvlew of agency ftndings 
19 under the statute arantfns the alelley authority to oondu~ I rulo making. 

20 "(d) Compliance or noncompllmce by an a&ale)' with the provisions of this 
21 ehapter shall be subject to Judlclal..mew onl)' In accordance with tbla .eotlon. 
22 "(0) Nodllngln till. leedon blfl Judleral review or an)' other Impact 
23 statement or similar analyais nqulred by any othet law if judicial review of such 
24 statement or anat)'sll I. otherwise pennitted b)' law.1t 

2$ SEC. 403. TECHNICAL AND CONFORMING AMENDMENTS. 
26 (a) Section 60S(b) of title 5, United States Code, II amended to read as 

27 follow.: 
28 n(b) Sections 603 and 604 of this title shall not apply to any proposed or 

_ ... _, ._.,._~ . __ ..... • ···--·r-··· - - ... -~.'-~ ...... - .. 
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15 

16 
17 
18 
19 ; 

20 

21 

21 
23 

24 
:U 

:l6 

27 
28 

1lDal rule If the head of the I,ency certifies that tb~ rull wID DOt. If 

promulaated. have a li8ftltlcant DOOrlomlc tmpaet OD I lublWlllat number of 
small entitles. If the head crthe IJCIlCY .'l£ea I eenHICidon under the 
prcoodJns QIlUIDCI. m. apDey &hall pu.bllsh .udl C*'tlaoadon In tbo Pedwal 

Reatltcr. II the tim, ot publlcatlon of pnn n01.lce of proposod rule mllcJElI 
. Ibr &ho ndo ot at abo dmo or p~blloatl()n of the So .. rulo. atOllS with • statement 

prov1dlnl tho faotualand lop! re&l0ftI for I\IOh OOftlftoation. The aplO)' Ihall 

provide IUch oertlftoa.t1on and statement to the Chi,f Counsel for Advooao)' of 

die Small aIDlnell AdmlDlitratlon. .. , 

(b) Section 612 oftltle 5. United Statel Cocl.1I ameAded-
(1) In .~baeotJon (a). b)r mlkID, ''the oommltteea on the ludlcluy at the 

Senate and the House of Represflntatives, the Select Committae un Small 

Bualnal of the Senate. and the Committee on Small BUlmess of tho House 
of RepresenWives" and lnaertlnl ~o CommW-s on tb~ lladlolary and 

Small Buslneu of the Senate and House ofRepmentatlves". 
(2) In lub5;Ction (b), by Itrlkln, "hla vlcwa with respect to th." and 

lnscrtinglb lieu 1betoo~ "hi. or her view. with mpfICt to complianoe with 

tbia chapter, the adequacy of the rule makin, record and the". 

SEC, 404. SMALL BUSINESS ADVOCACY REVIEW PANELS. 

(.) SMALL BUIINESS OtJTR£ACH AND INTaMOaNCV COORDINA nON.

Section 609 of title 5, United States Code la_ended -
(1) hem "tccbnlquOSj" by lnscrt!na'''tho reasonable use of'; 
(2) In paraFlph (4). after MenllUN", by lntertJnlMlneludins soUoltine and 

reCeiving oomments over oompllter networks"; 

(3) by de.ignatin. the current text as lubaection (a)~ and 

(4) by Bddln8 the fbllowlr1a now 8Ub~don; 

"<b) Priar to publication of an initial regulatory flexibility analysia-
.. ( 1) an a,onO)' shall notifY the ChIef C!o\J.MeI fbr Advocacy of the Small 

MmS.'"' MAlKUP(.90 
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1 Business AdInlnlstraUon and provide the Cblef' CoUDIel With lDfonnatlon an 
2 the potential impacts or the proposed rute on IDlIlI entlties and the type of 
3 Bmallllltldes tbat mlpt be atreotodi 

4 M(2) the Chief' CoUDBC] shall Identify lndlvldUllB repreaontativo of atCected 
5 ,mall ontltlu fbi' tho PW'pOl~ of obtaJnln, advlco aDd rccommonctatJona hm 
6 those Individuals about the potential lmpaotl of the proposed nile; 
., "(3) the apnoy lhall. CODvene a review panel for SUClh mil OOMlatina 

I WhOlly ot tull time lbc1eraJ emplo),ceI of 1111 aUlce wllbln tho apney 

, responllble fbr omylnl OUt Ibe propoaect rute. lIle OfUce of InftmnaUon and 

10 R.cptawl)' Aaatr. wldlln the: Otncc ot ManaacmODt tlDd BwSpt. and Ihc 

II Oblor Counaol; 

12 "(4) tho puol ahall nvlow e.nr mataial tho .PO)' hu prq*'ccl h\ 

13 ooameotlcm with tlUI aMp-tel', 0011.01 advloe and ROCnmnaldadODI of tho 

.4 Imall entity representative. Identlfled "y the aJll1CIY after OOftIuttatJon with 

15 the Chlereoun.t::l. OD IJiun related to J\lb"edOP 1S03(b). paraarapu (3). (4) 

16 and (5): 

J 1 "(5) tho r'DVlaw panet .hall report an the CICIM1ftDnta of tho .malt entlt)' 

18 representatives and Ita tlndlnp u to IsI"OI related to lubseotlon 603(b). 

19 pl1'lirIphs (3), (4) end (5), provided that .uch repo~ ,hall be made public II! 

20 part of the rulemaklDa record; and 
21 "(6) where appropriate. the •• eney mall modify the proposed lUll or the 
22 doclslon on whether an InltlDi !'Oplatol")' f1ox1blUty anal),," I. "q\llrcd. 
23 II(e) Prior to publtcatlon of. fbiat replato%), flexibility anal)'l1l-
24 "( 1) an asenc), ,ball reconvene the review panel establlahed under 

25 paragraph (b)(3), or if no Initial fCSUtatDry flexlbllity anal)'Sls was published. 

26 undertake the actions descrlbed in puaaraphl (bXl) through (3): 

27 ",(2) dig pAncllhan review an)' materla11he apn~ bu prepared In 

28 connection with this chapter, collect the advice and recommendations of the 

M_.o 1991 18 
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1 tmalJ eadt)' NpNllDwtvN ldentUled by the ape)' dm CODIultat(OIl with . 

. 2 the Chler COunsel, OD Issues rclatecS to lubHcdon 604(1), parqraphs (3). (4) 

:I and (5). 

4 "'(3) tho I'C'Vl;w PlPesl tball A'fOrt on tbQ ~t. or the .mdl Ofttit)' 

, Iq)fOICI1tAthw and 1" bdlnp II to __ rola\OCl to IUbacctloo 604(a), 

, p.,..pphi (3), (of) ad (5), provlclocJ that woh repDl't Iha1l b. mad. pultUo at 

7 part or the ruJema1ch\l noord; anel 

• '·(4) where appropriate. the .,ency than tnodl~ the 8nal rule or the 

sa deollioo OD whether a ftnal l'eSU11tCJr)' flexlblltty aMiys" I. t'Cqulred. 

to "Cd) An agency may In k dllcNtlon apply aubaeotlona (b) 1Ilc1 (0) to rule. 

11 that the _pgy Intends to cc:rtlty under aubscodoa 605(b). but th. a_O)' 

12 believes may have a aroater \ban do mhUmJ. impact on • lubstantJal number of 
13 amall .ntiUoa.". 

1.. (b) SMALL BU~INBSS AnVCK:.ACV CHAIRPBRSONS.-Not lltOr thin 30 days . 

15 after the date of enactment of thlJ Act. the head at each agency that has 
16 ooncluctod a final fCau1aklr)' OcxJblllty aoalyJ1e 1M11 doalpato a small bulness 

17 advocacy chairpenon uslna e)datina peraoMel to the IXttht potaiblo, to be 
18 responsible for lmplomouttns thl •• ootlOD fill" to act u permanent chair orthe 
19 Ilene)"s review panel. established pursulDt to 1h1l section. 
20 

MniI ...... ",AkKUN.t42 

----_. --._._-- ... . . .. .. .... .. ~ . 
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EXECUTIVE OFFICE OF TIlE PRESIDENT 

March 6, 1996 

TO: __ (Set:. below) 

FROM: Michael Fit7patrick, OIRAI Wesley Warren, CEQ 

SUBJECT: Regulatory RefOlDl 

FOR YOUR REVIEW AND COMMENTS, attached is S. 942 (the Bond Bill) as reported today by Imanimnus voice 
vote (17-0) from the SeDate Small Business Committee. It could come to the Senate floor as early as Thursday, but 
more likely OIl Friday or Monday. Please fax your CO!!I!DC:!1ts to Mike (395-3047) as soon as possible. 

TIlERE WILL BE A REGULATORY REFORM CONFERENCE CALL TOMORROW, MARCH 7,1996, 
AT 5:30 P.M. To access the conference call, please dial 757-2104 code 0003. 

Name Phone Fax Office 

Kevin Burke 690-7627 690-7380 HHS 
Diane Thompson 301-443-3793 301-443-2567 FDAIHHS 
JobnDwyer 514-4969 514-0238 DOJ 
MoDica Medina 514-0750 514-0557 DOJ 
Richard Carro 622-0650 622-1188 Tress 
Floyd Williams 622-0725 622-0534 Tress 
GaryGuzy 260-7960 260-3684 EPA 
Julie Anderson 260-5414 260-0516 EPA 
Bob Wager 301-504-0515 301-504-0016 CPSC 
Neil Eisner 366-4723\ 366-9313 DOT 
Cresence Massei 366-9714 366-3675 DOT 
Melanie Bellar 208-7693 208-5533 DOl 
LanyFinfer 208-1786 208-4867 DOl 
Mary Ann Richardson 219-6141 219-5120 DOL 
Seth Harris 219-6197 219-9216 DOL 
Ronald Matzner 205-6642 205-6846 SBA 
Bob Nordhaus 586-5966 586-1499 DOE 
Tom Gessel 565-7625 565-7873 VA 
Eric Olsen 720-3808 720-5437 USDA 
Mike Levitt 482-3151 482-0512 DOC 
NelsonDiaz 708-2244 708-3389 HUD 
Jamie Studley 401-6000 401-5391 Ed 
Maryanne Kane 326-2450 326-2477 FTC 
Kaye Williams 942-0014 942-9650 SEC 
EdJurith 395-6709 395-6708 ONDCP 
KittyHiggiDs 456-2572 456-6704 WHOCA 
Kris Balderstoo 456-7071 456-6704 WHOCA 
Tracey Thornton 456-6493 456-2604 WHLA 
Janet Murguia 456-6620 456-2604 WHLA 
Martha Foley 456-6799 456-2271 WHO 
Linda Lance 456-6222 456-6231 OVP 
Jennifer Miller 456-9056 456-6212 OVP 
Michael Waldman 456-2272 456-7431 DPC 
Ron Melnick 456-6087 456-6025 OSTP 
Marcia sCidner 456-6202 456-6025 OSTP 
Ellen Seidman 456-2802 456-2223 NEC 
Mike Toman 395-3997 395-6853 CEA 
Ray Prince 395-5012 395-6853 CEA 
Elena Kagan 456-7901 456-1647 WHC 
Lisa Kountoupes 395-4790 395-3729 OMB/LA 



AMENDMENT NO; Calendar No. 

Purpose: to provide for a complete substitute. 

IN THE SENATE OF THE UNITED STATES-I04th Cong., 2d Sess. 

S.942 

To amend the Small Business Act to provide for the designation of an enforcement 
ombudsman and regional oversight board to monitor the enforcement activities 
of Federal agencies with respect to small business concerns, to provide for 
increased understanding of Federal regulations by small entities, to provide for 
judicial review of the Regulatory Flexibility Act, and for other purposes. 

Referred to the Committee on 
~--~-----------------and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDMENT IN THE NATURE OF A SUBSTITUTE intended 
to be proposed by Mr. Bon\ 

Viz: 

I Strike all after the enacting clause and insert the following: 

2 SEC. I. SHORT TITLE. 

3 This Act may be cited as the "Small Business Regulatory Enforcement 

4 Fairness Act of 1996". 

5 SEC. 2. FINDINGS. 

6 Congress finds that--

7 (I) a vibrant and growing small business sector is critical to creating jobs in 

8 a dynamic economy; 

9 (2) small businesses bear a disproportionate share of regulatory costs and 

10 burdens; 

II (3) fundamental changes that are needed in the regulatory and enforcement 

Murch S. 1996 MARKUr4.942 
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culture of federal agencies to make agencies more responsive to small business 

can be made without compromising the statutory missions of the agencies; 

(4) three of the top recommendations of the White House Conference on 

Small Business involve reforms to the way government regulations are 

developed and enforced, and reductions in government paperwork 

requirements ; 

(5) the requirements of the Regulatory Flexibility Act have too often been 

ignored by government agencies, resulting in greater regulatory burdens on 

small entities than necessitated by statute; and 

(6) small entities should be given the opportunity to seek judicial review of 

agency actions required by the Regulatory Flexibility Act. 

SEC. 3. PURPOSES. 

The purposes of this act are--

(1) to implement certain recommendations of the 1995 White House 

Conference on Small Bu~ess regarding the development and enforcement 

of Federal regulations; 

(2) to provide for judicial review of the Regulatory Flexibility Act; 

(3) to encourage the effective participation of small businesses in the 

Federal regulatory process; 

(4) to simplify the language of Federal regulations affecting small 

businesses; 

(5) to develop more accessible sources of information on regulatory and 

reporting requirements for small businesses; 

(6) to create a more cooperative regulatory environment among agencies 

and small businesses that is less punitive and more solution-oriented; and 

(7) to make Federal regulators more accountable for their enforcement 

actions by providing small entities with a meaningful opportunity for redress 

of excessive enforcement activities. 

March S. 1996 2 MARKUP4.942 
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SEC. 4. EFFECTIVE DATE. 
./ 1..... 1 

This Ac(shall become effective on .ne date 90 days after enactment. 

TITLE I--REGULATORY COMPLIANCE 

SIMPLIFICATION 

SEC. 101. DEFINITIONS. 

For purposes of this Act--

(1) the tenns "rule" and "small entity" have same meanings as in section 

601 of title 5, United States Code; and 

(2) the tenn "agency" has the same meaning as in section 551 of title 5, 

United States Code. 

(3) the tenn "small entity compliance guide" means a document 

designated as such by an agency. 

SEC. lQ2. COMPLIANCE GUIDES. 

(a) COMPLIANCE GUIDE.--For each rule or group of related rules for which 

an agency is required to prel\tre a final regulatory flexibility analysis under 

section 604 of title 5, United States Code, the agency sha~l publish one or more 

guides to assist small entities in complying with the rule, and shall designate 

such publications as "small entity compliance guides". The guides shall explain 

the actions a small entity is required to take to comply with a rule or group of 

rules. The agency shall, in its sole discretion, ensure that the guide is written-

using sufficiently plain language to be understood by affected small entities. 

Agencies may prepare separate guides covering groups or classes of similarly 

affected small entities, and may cooperate with associations of small entities to 

develop and distribute such guides. 

(b) SINGLE SOURCE OF INFORMATION.--Agencies shall cooperate to make 

available to small entities through a single source of information, the small entity 

compliance guides and all other available infonnation on statutory and regulatory 

March S. 1996 3 MARKUP4.942 



1 requirements affecting small entities. 

2 (c) LIMITATION ON JUDICIAL REVIEW.--Except as provided by this subsection, 

3 an agency's designation of a small entity compliance guid,~ ~'-~p not be subject 

4 to judicial review. In any civil or administrative action against a small entity 

5 for a violation occurring after the effective date of this section, the content of 

6 the small business guide may be considered as evidence of the reasonableness or 

7 appropriateness of any proposed fines, penalties or damages. 

8 SEC. 103. INFORMAL SMALL ENTITY GUIDANCE. 

9 (a) GENERAL.--Whenever appropriate in the interest of administering statutes 

10 and regulations within the jurisdiction of an agency, it shall be the practice of 

11 the agency to answer inquiries by small entities concerning information on and 

12 advice about compliance with such statutes and regulations, interpreting and 

13 applying the law to specific sets of facts supplied by the small entity. In any 

14 civil or administrative action against a small entity, guidance provided by an 

15 agency to a small entity mayte considered as evidence of the reasonableness or 

16 appropriateness of any proposed fines, penalties or damages imposed on such 

17 small entity. 

18 (b) PROGRAM.--Each agency shall establish a program for issuing guidance 

19 in response to such inquiries no later than 1 year after enactment of this section, 

20 utilizing existing functions and personnel of the agency to the extent practicable. 

21 SEC. 104. SERVICES OF SMALL BUSINESS DEVELOPMENT 

22 CENTERS. 

23 Section 21(c)(3) of the Small Business Act (15 U.S.C. 648(c)(3» is 

24 amended--

25 (1) in subparagraph (0), by striking "and" at the end; 

26 (2) in subparagraph (P), by striking the period at the end and inserting a 

27 semicolon; and 

28 (3) by inserting after subparagraph (P) the following new subparagraphs: 

March S. 1996 4 MARKUP4.942 
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"(Q) providing assistance to small businl:ss concerns regarding regulatory 

requirements, including providing training with respect to cost-effective 

regulatory compliance; 

"(R) developing infonnational publications, establishing resource centers of 

reference materials, and distributing compliance guides published under section 

102(a) of the Small Business Regulatory Enforcement Fairness Act of 1996 to 

small business concerns; and 

. "(S) developing programs to provide confidential onsite assessments and 

recommendations regarding regulatory compliance to small business concerns 

and assisting small business concerns in analyzing the business development 

issues associated with regulatory implementation and compliance measures.". 

TITLE II--REGULATORY ENFORCEMENT 

REFORMS 

SEC. 201. SMALL BUSINE~S AND AGRICULTURE ENFORCEMENT 

OMBUDSMAN. 

The Small Business Act (15 U.S.C. 631 et seq.) is amended-

(l) by redesignating section 30 as section 31; and 

(2) by inserting after section 29 the following new section: 

"SEC. 30. OVERSIGHT OF REGULATORY ENFORCEMENT. 

"(a) DEFINITIONs.--For purposes of this section, the tenn--

"(1) "Board" means a Regional Small Business Regulatory Fairness 

Board established under subsection (c); and 

"(2) "Ombudsman" means the Small Business and Agriculture Regulatory 

Enforcement Ombudsman designated under subsection (b). 

"(b) SBA ENFORCEMENT OMBUDSMAN.--

"( I) Not later than 180 days after the date of enactment of this section, 

the Administration shall designate a Small Business and Agriculture 

March 5, 1996 5 MARKUI'4.942 



" 

1 Regulatory Enforcement Ombudsman utilizing existing personnel to the 

2 extent practicable. Other agencies shall assist the Ombudsman and take 

3 actions as necessary to ensure compliance with the requirements of this 

4 section. Nothing in this section is intended to replace or diminish the 

5 activities of any Ombudsman or similar office in any other agency. 

6 "(2) The Ombudsman shall--

7 (A) work with each agency with regulatory authority over small 

8 businesses to ensure that small business concerns that receive or are 

9 subject to an audit, on-site inspection, compliance assistance effort, or 

10 other enforcement related communication or contact by agency personnel 

11 are provided with a confidential means to comment on and rate the 

12 perfonnance of such personnel; 

13 "(B) establish means to solicit and receive comments from small 

14 business concerns regarding actions by agency employees conducting 

15 compliance or enforc~ent related activities with respect to the small 

16 business concern, and maintain the identity of the person and small 

17 business concern making such comments on a confidential basis; and 

18 "(C) based on comments received from small business concerns and 

19 the Boards, annually report to Congress and affected agencies concerning 

20 the enforcement activities of agency personnel including a rating of the 

21 responsiveness to small business of the various regional and program 

22 offices and personnel of each agency; and 

23 "(0) coordinate and report annually on the activities, findings and 

24 recommendations of the Boards to the Administration and to the heads of 

25 affected agencies. 

26 "(c) REGIONAL SMALL BUSINESS REGULATORY FAIRNESS BOARDS.--

27 "( I) Not later than 180 days after the date of enactment of this section, 

28 the Administration shall establish a Small Business Regulatory Fairness 

March S. 1996 6 MARI\UN.942 
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Board in each regional office of the Small Business Administration. 

"(2) Each .Board established under paragraph (I) shall--

"(A) meet at least annually to advise the Ombudsman on matters of 

concern to small businesses relating to the enforcement activities of 

agencies; 

"(B) report to the Ombudsman on instances of excessive enforcement 

actions of agencies against small business concerns including any findings 

or recommendations of the Board as to agency enforcement policy or 

practice; and 

"(C) prior to publication, provide comment on the annual report of the 

Ombudsman prepared under subsection (b). 

"(3) Each Board shall consist of five members appointed by the 

Administration, after receiving the recommendations of the chair and ranking 

minority member of the Small Business Committees of the House and 

Senate. \, 
"(4) Members of the Board shall serve for terms of three years or less. 

"(5) The Administration shall select a chair from among the members of 

the Board who shall serve for not more than 2 years as chair. 

"(6) A majority of the members of the Board shall constitute a quorum 

for the conduct of business, but a lesser number may hold hearings. 

"(d) POWERS OF THE BOARDS. 

"(1) The Board may hold such hearings and collect such information as 

appropriate for carrying out this section. 

"(2) The Board may use the United States mails in the same manner and 

under the same conditions as other departments and agencies of the Federal 

Government. 

"(3) The Board may accept donations of services necessary to conduct its 

business. 
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"(4) Members of the Board shall serve without compensation, provided 

that, members of the Board shall be allowed travel expenses, including per 

diem in lieu of subsistence, at rates authorized for employees of agencies 

under subchapter I of chapter 57 of title 5, United States Code, while away 

from their homes or regular places of business in the performance of services 

for the Board,", 

SEC. 202. RIGHTS OF SMALL ENTITIES IN ENFORCEMENT 

ACTIONS. 

(a) IN GENERAL.--Each agency regulating the activities of small entities shall 

establish a policy or program to provide for the reduction, and under appropriate 

circumstances for the waiver, of civil penalties for violations of a statutory or 

regulatory requirement by a small entity. 

(b) CONDITIONS AND EXCEPTIONS.--Policies or programs established under 

this section may contain conditions or exceptions such as --
(1) requiring the sma\entity to correct the violation within a reasonable 

correction period; 

(2) limiting the applicability to violations discovered by the small entity 

through participation in a compliance assistance or audit program operated or 

supported by the .agency or a state, or through a compliance audit resulting 

in disclosure of the violation; 

(3) exempting small entities that have been subject to multiple 

enforcement actions by the agency; 

(4) exempting violations involving willful or criminal conduct; and 

(5) exempting violations that pose serious health, safety or environmental 

threats or risk of serious injury. 

TITLE III--EQUAL ACCESS TO JUSTICE ACT 

AMENDMENTS 

Murch 5, 1996 B MARKUP4.942 
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SEC. 301. ADMINISTRATIVE PROCEEDINGS. 

Section 504(b)(I) of title 5, United States Code, is amended --

(I) by striking "$75" in subparagraph (A) and inserting "$125"; 

(2) by striking ", or (ii)" in subparagraph (B) and inserting ", (ii)"; 

(3) at the end of subparagraph (B), by striking ";" and inserting the 

following: ", or (iii) a small entity as defined in section 601;"; 

(4) by striking "; and" in subparagraph (D) and inserting ";" 

(5) by adding at the end the following new subparagraphs: 

"(F) "prevailing party" includes a small entity with respect to claims in 

an adversary adjudication brought by an agency (1) that the small entity has 

raised a successful defense to, or (2) with respect to which the decision of 

the adjudicative officer is substantially less than that sought by the agency in 

the adversary adjudication, provided that such small entity has not committed 

a willful violation of the law or otherwise acted in bad faith, and 

"(G) in an adversary a~udication brought by an agency against a small 

entity, in the determination whether the position of the agency, including any 

citation, assessment, fine, penalty or demand for settlement sought by the 

agency, is "substantially justified" only if the agency demonstrates that such 

position does not substantially exceed the decision of the adjudicative officer 

in the adversary adjudication, and the position of the agency is consistent 

with agency policy.". 

SEC. 302. JUDICIAL PROCEEDINGS. 

Section 2412 of title 28, United States Code, is amended in paragraph 

(d)(2)--

(l) by striking "$75" in subparagraph (A) and inserting "$125"; 

(2) by striking ", or (ii)" in subparagraph (B) and inserting ", (ii)"; 

(3) by striking "; and" in subparagraph (G) and inserting ";" 

(4) in subparagraph (H)--

March S. 1996 9 MARKUP4.942 
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(i) after .... prevailing party"," by L'lserting "includes a small entity 

with respect to a claims in a civil action brought by the United States (1) 

that the small entity has raised a successful defense to, or (2) with respect 

to which the final judgement.in the action is substantially less than that 

sought by the United States, provided that such small entity has not 

committed a willful violation of the law or otherwise acted in bad faith, 

and"; and 

(ii) at the end of the subparagraph, by striking the period and inserting 

", and'" and , , 

(5) by adding at the end the following new subparagraph: 

"(I) in a civil action brought by the United States against a small 

entity, a position of the United States, including any citation, assessment, 

fine, penalty or demand for settlement sought by an agency, is 

"substantially justified" only if the United States demonstrates that such 

position does not subs~tially exceed the value of the final judgement in 

the action, and the position of the United States is consistent with agency 

policy.". 

TITLE IV--REGULATORY FLEXIBILITY ACT 

AMENDMENTS 

SEC. 401. REGULATORY FLEXIBILITY ANALYSES. 

(a) INITIAL REGULATORY FLEXIBILITY ANALYSIS, -- Section 603(a) of title 5, 

United States Code, is amended--

(1) by inserting after "proposed rule", the phrase ", or publishes a notice 

of interpretive rule making of general applicability for any proposed 

interpretive rule"; and 

(2) by inserting at the end of the subsection, the following new sentence:. 

"In the case of interpretive rule making involving the internal revenue laws 

Morch S, 1996 10 MARKUI'4.942 
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of the United States, this section' applies only to regulations as that tenn is used 

in section 7805 of the Internal Revenue Code of 1986 that impose a record 

keeping, reporting or paperwork requirement on small entities." 

(b) FINAL REGULATORY FLEXIBILITY ANALYSIS. -- Section 604 of title 5, 

United States Code, is amended --

(1) in subsection (a) to read as follows: 

"(a) When an agency promulgates a final rule under section 553 of this title, 

after being required by that section or any other law to publish a general notice 

of proposed rulemaking, or otherwise publishing an initial regulatory flexibility 

analysis, the agency shall prepare a final regulatory flexibility analysis. Each 

final regulatory flexibility analysis shall contain--

"( 1) a succinct statement of the need for, and objectives of, the rule; 

"(2) a summary of the issues raised by the public comments in response to 

the initial regulatory flexibility analysis, a summary of the assessment of the 

agency of such issues, and a ~atement of any changes made in the propos~d 

rule as a result of such comments; 

"(3) a description of, and an estimate of the number of, small entities to 

which the rule will apply or an explanation of why no such estimate is 

available; 

"(4) a description of the projected reporting, record keeping and other 

compliance requirements of the rule, including an estimate of the classes of 

small entities which will be subject to the requirement and the type of 

professional skills necessary for preparation of the report or record; and 

"(5) a description of the steps the agency has taken to minimize the 

significant economic impact on small entities consistent with the stated 

objectives of applicable statutes, including a statement of the factual, policy, and 

legal reasons for selecting the alternative adopted in the final rule and why each 

one of the other significant alternatives to the rule considered by the agency was 

March S. 1996 11 MARKUP4.942 
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rejected."; and 

(2) in subsection (b), by striking "at the time" and all that follows and 

inserting "such analysis or a summary thereof.". 

SEC. 402. JUDICIAL REVIEW. 

Section 611 of title 5, United States Code, is amended to read as follows: 

"§611. Judicial Review 

"(a)(1) For any rule subject to this chapter, a small entity that is adversely 

affected or aggrieved by agency action is entitled to judicial review of agency 

compliance with the requirements of this chapter, except the requirements of 

sections 602, 603, 609 and 612. 

"(2) Each court having jurisdiction to review such rule for compliance with 

section 553 of this title or under any other provision of law shall have 

jurisdiction to review any claims of noncompliance with this chapter, except the 

requirements of sections 602, 603, 609 and 612. 

"(3)(A) A small entity m~ seek such review during the period beginning on 

the date of final agency action and ending one year later, except that where a 

provision of law requires that an action challenging a final agency action be 

commenced before the expiration of such one year period, such lesser period 

shall apply to a petition for judicial review under this section. 

"(B) In the case where an agency delays the issuance of a final regulatory 

flexibility analysis pursuant to section 608(b) of this chapter, a petition for 

judicial review under this section shall be filed not later than --

(i) one year after the date the analysis is made available to the public, 

or 

(ii) where a provision of law requires that an action challenging a 

final agency regulation be commenced before the expiration of the one 

year period. the number of days specified in such provision of law that is 

after the date the analysis is made available to the public. 

March S. 1996 12 MM\KUN.942 
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"(4) If the court detennines, on the basis of the rulemaking record, that the 

agency action under this chapter was arbitrary, capricious, an abuse of discretion 

or otherwise not in accordance with the law, the court shall order the agency to 

take corrective action consistent with this chapter, which may include--

(A) remanding the rule to the agency, or 

(B) deferring the enforcement of the rule against small entities, unless the 

court finds good cause for continuing the enforcement of the rule pending 

the completion of the corrective action. 

"(5) Nothing in this subsection shall be construed to limit the authority of 

any court to stay the effective date of any rule or provision thereof under any 

other provision of law or to grant any other relief in addition to the 

requirements of this section. 

"(b) In an action for the judicial review of a rule, the regulatory flexibility 

analysis for such rule, including an analysis prepared or corre~ted pursuant to 

paragraph (a)(4), shall constitute part of the entire record of agency action in 

connection with such review ~ 
"(c) Except as otherwise required by this chapter, the court shall apply the 

same standards of judicial review that govern the review of agency findings 

under the statute granting the agency authority to conduct a rule making. 

"( d) Compliance or noncompliance by an agency with the provisions of this 

chapter shall be subject to judicial· review only in accordance with this section. 

"(e) Nothing in this section bars judicial review of any other impact 

statement or similar analysis required by any other law if judicial review of such 

statement or analysis is otherwise pennitted by law." 

SEC. 403. TECHNICAL AND CONFORMING AMENDMENTS. 

(a) Section 605(b) of title 5, United States Code, is amended to read as 

follows: 

"(b) Sections 603 and 604 of this title shall not apply to any proposed or 

March S. 1996 13 MARKUP4.942 
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final rule if the head of the agency certifies that the rule will not, if 

promulgated, have a significant economic impact on a substantial number of 

small entities. If the head of the agency makes a certification under the 

preceding sentence, the agency shall publish such certification in the Federal 

Register, at the time of publication of general notice of proposed rule making 

for the rule or at the time of publication of the final rule, along with a statement 

providing the factual and legal reasons for such certification. The agency shall 

provide such certification and statement to the Chief Counsel for Advocacy of 

the Small Business Administration.". 

(b) Section 612 of title 5, United States Code is amended --

(I) in subsection (a), by striking "the committees on the Judiciary of the 

Senate and the House of Representatives, the Select Committee on Small 

Business of the Senate, and the Committee on Small Business of the House 

of Representatives" and inserting "the Committees on the Judiciary and 

Small Business of the Senate and House of Representatives". 

(2) in subsection (b), ~ striking "his views with respect to the" and 

inserting in lieu thereof, "his or her views with respect to compliance with 

this chapter, the adequacy of the rulemaking record and the". 

SEC. 404. SMALL BUSINESS ADVOCACY REVIEW PANELS; 

(a) SMALL BUSINESS OUTREACH AND INTERAGENCY COORDINATION.-

Section 609 of title 5, United States Code is amended --

(1) before "techniques," by inserting "the reasonable use of'; 

(2) in paragraph (4), after "entities", by inserting "including soliciting and 

receiving comments over computer networks"; 

(3) by designating the current text as subsection (a); and 

(4) by adding the following new subsection: 

"(b) Prior to publication of an initial regulatory flexibility analysis--

"( 1) an agency shall notify the Chief Counsel for Advocacy of the Small 

March S. 1'196 14 MARIWP4.942 
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Business Administration and provide the Chief Counsel with infonnation on 

the potential impacts of the proposed rule on small entities and the type of 

small entities that might be affected; 

"(2) the Chief Counsel shall identify individuals representative of affected 

small entities for the purpose of obtaining advice and recommendations from 

those individuals about the potential impacts of the proposed rule; 

"(3) the agency shall convene a review panel for such rule consisting 

wholly of full time federal employees of the office within the agency 

responsible for carrying out the proposed rule, the Office of Information .and 

Regulatory Affairs within the Office of Management and Budget. and the 

Chief Counsel; 

"(4) the panel shall review any material the agency has prepared in 

connection with this chapter, collect advice and recommendations of the 

small entity representatives identified by the agency after consultation with 

the Chief Counsel, on issues related to subsection 603(b), paragraphs (3), (4) 

and (5);' 

"(5) the review panel shall report on the comments of the small entity 

representatives and its findings as to issues related to subsection 603(b), 

paragraphs (3), (4) and (5), provided that such report shall be made public as 

part of the rulemaking record; and 

"(6) where appropriate, the agency shall modify the proposed rule or the 

decision on whether an initial regulatory flexibility analysis is required. 

"(c) Prior to publication of a final regulatory flexibility analysis--

"(I) an agency shall reconvene the review panel established under 

paragraph (b)(3), or if no initial regulatory flexibility analysis was published, 

undertake the actions described in paragraphs (b)(I) through (3); 

"(2) the panel shall review any material the agency has prepared in 

connection with this chapte'r, collect the advice and recommendations of the 

15 MARKUP4.942 
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small entity representatives identified by the agency after consultation with 

the Chief Counsel, on issues related to subsection 604(a), paragraphs (3), (4) 

and (5); 

"(3) the review panel shall report on the comments of the small entity 

representatives and its findings as to issues related to subsection 604(a), 

paragraphs (3), (4) and (5), provided that such report shall be made public as 

part of the rulemaking record; and 

«(4) where appropriate, the agency shall modify the final rule or the 

decision on whether a final regulatory flexibility analysis is required. 

"(d) An agency may in it discretion apply subsections (b) and (c) to rules 

that the agency intends to certify under subsection 605 (b), but the agency 

believes may have a greater than de minimis impact on a substantial number of 

small entities.". 

(b) SMALL BUSINESS ADVOCACY CHAIRPERSONS.--Not later than 30 days 

after the date of enactment of this Act, the head of each agency that has 

conducted a final regulatory fl~bility analysis shall designate a small business 

advocacy chairperson using existing personnel to the extent possible, to be 

responsible for implementing this section and to act as permanent chair of the 

agency's review panels established pursuant to this section. 
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