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TO: 

FROM: 

SUBJECT: 

, , 
~ber 13, 1995 

(See below) 

Wesley Warren. CEQ I Michael Fitzpatrick, OIRA 

RegulatQ!y Reform 

THERE WILL BE.AN INTERACENCY CONFERENCE CALL ON REGULATORY REFORM 
TOMOJ(ROW, DECEMBER 14, 1995 AT 5:00 P.M. The purpose of the conference call is to lfu,ctw 
Congressional activities on regulatozyrc:fozm. To IICCe$S the <,1OQfc:r<:llQC Qe!l, dial (202) 757 • '2104. eode tt 9000. 

We neo:d to noquest that the agencies not place more than one call into the conference line. However, agencies can 
ehoMe to have more than one person OIl the line used to call in. Plea3e let us know if there shlJll1d be .. diffc:rCl1t _tact 
fur your agency for this call than is listed below. 

For yuw- inf'annation. you will1ind attached to this memo a copy of the colloquy to the Morella amePdment The 
colloquy W88 read verbatim OIl the tlooryestetday. 

If you have any questiODS, fcclltee to caJl Wesley Wamm at (20:l) 456-6224. 

NID11e 

Kevin Burke 
Dime Tbomp5O\l 
lohnDwyer 
Ricbani Cam> 
Floyd Williams 
Bob Hiclanott 
GIlt)'Guzy 
KatcPeny 
BobWagcr 
NeilEisnet 
~Massei 
Melanie Bellar 
M8Iy Am! Richardson 
Ronald Matzner 
Bob Nordhaus 
TomGes&e1 
Eric01sen 
Mike Levitt 
NelsoD Ditll; 
Jamie Studley 
MarylJlllle Kane 
Kate F 111ton 
EdJurith 
Kitty Higgius 
Tracy Thornton 
Martha Foley 
I.indlI Lance 
Michael Waldmlnt 
Marcia Seidner 
Ellen Seidman 
Mike Toman 
ElCIUl Kagan 

690-7627 
(301 )-443.3793 
514-4969 
622-065Q 
622-0725 
260-5200 
260-7960 
564·4059 
(301)-S04"()515 
366-4723 
366·9714 
208·7693 
219-6141 
20S-<i642 
586-5966 
565·7625 
720-3808 
482-3151 
708·2'244 
401-6000 
326·2450 
942-0014 
)95-6709 
456-2572 
456-6493 
456-6799 
456-6605 
456·2272 
456-6202 
456-2802 
;195-5012 
456·7901 

Fax 

69()..7380 
(301)-443-2567 
514-1724 
622·1188 
622-0534 
260-4046 
260-3684 
~-OO~2 
(301)504-0016 
366·9313 • 
366·3675 
208·5533 
219-5120 
205-6846 
586·1499 
565· 7873 
720-5437 
482-0512 
708·3389 
401·5391 
326·2050 
942.9650 
395-6708 
456-6704 
456-2604 
456-2271 
456-6212 
456-7431 
456-6025 
456-2223 
395-6853 
456·1647 

Office 

HHS 
FDAIHHS 

DO' 
Treas 
TIUS 
EPA 
EPA 
EPA 
CPSC 
DOT. 
DOT 
001 
DOL 
SaA 
DOE 
VI;.. 

USDA 
DOC 
BUD 
Ed 
FTC 
SEC 

ONPCP 
WHOCA 

wtn.A 
WHO 
OVP 
ope 
OSTP 
NEC 
CEA 
WHC 
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/Job"; 1,1 't:lto l~ll'" 

I c,\t.J 

Mr. Brown. 

x would like to engage in a colloquy w1th th~ Congresswoman 
from Maryl<mC1. There ha~ been eoncern expressed 1n parts Of tne 
Executive B~anch regarding Section 12 (d) of this bill which 1s 
our Committee's ca4~'ic~cion Of 0M8 ci~cular A-119. I would like 
to be reassured tnat the Con9reee~omaa'R understanding is 
cons1ateut with my understanding of the scope o~ Sectlon l2Id). 

Pi~.t. the te~ 'voluntary, private secco~, coneeneu8 
standards bodies· is URed tnroughQut the aeotion but is not , 
cSefiJ:I.ed. t a.lisume tbat the vOlunta~nsensus It.andudll bodies 
rete~~ed to iD thia section ara @§~on~tan~ar~s 
development organiz~~ion9 sucb as er can soaietr tor 
Testing and Materials. tne Amexican Sooi~ty of Mechan cal 
Bngineers. tne American Petrolepm Inscitute, an4 the Society Of 
AU\;CIIIOt:.ive Bngineers aud the3J:) umbrella organ1ut.ion. the 
~riean National Standards Inseicute. 

DIn. Mar.lola. 

It the gentlAX1\all 1IfOUlcl yield. you a~e correct. We used 
volu~tary CQ4&en8u. Htandards in the same maDner that it woul~ be 
1,1.81iJd in the ene-inQs:dnCJ ant! st.andards cOilIIIIUnitie6 when they t.alk 
u~t tAchnical. lWcha~iQiLl, c!lr @nginettr~ fltandar~. The 
private ~8QtOr concaDSUS standards bOdie. eovered by this se~tioQ 
aro engiQQerlni ~Qcie~i.. and trade asgociationc as w.11 BQ 
orjlUloJ._~Lonll whOSlQ priAa.:ry pU&"poile i8 claV'e~opmatlt, or prOlIlOtion 
Qt ~tandardc. '1"he 1I~~ras thAlly develgp Bz-e tho cOMmOn language 
of mea8vremQ.I1t, u •• ~ ~o promote 1atQr~raCility and ~ga of 
Qc:mnunicati.otua iQ rJOQ'a.'II4~e.. w. meant 1;0. Clover oiUy 1;bo •• 
• t~dar6e which are developed thro~gh aft opeD prOgee8 ~~ whioh 
all partie. ~ experts hsve ample oF~ort~ity to partioipate in 
developing the conooneu" eMbodied. in th&t stiu2dara. Our use of 
the term ·private .ecto~n is meant to indicate that theDe 
.~Bndarde are develope4 by umbrella 'organiaatiQ~G lQoa~ed in tha 
p~Lvate .ector raeher than ~Q p:eo~ua. ~QV&~~~ 1uVQlvemen~ in 
stancSa):'",-, d.en:l.opm.l:l~. J:n fact, :l t is Jl\y hope that ~1i1 aeot:ion 
wi~1 help cODvinee the Pederal iove~t to parcicipate no~ 
tully in theee O:i~aizat1one' standa~4e dsvelopine aoti~itiee to 
1ncreaBe the like~lhood C~&t ~be atandards C~ ~et publio .eotO= 
as well ae private .ector nee4e. 

Mr. Brown.' 

1 would. assume from your commen~. that ygu WOU1C expecc G 
rule Of reason co prevail in ~he 1mplemen~clQn of this s~etion 
and ~na~ new Dureaucra~1c proceQ1,1.reB wou~d be inconsi.tent with 
ehe incen& O~ Chis section. 

MrS. Moralla. 

:1~ elle gent:.l.eman woulc1 y1.eld further. tllAt. was ou~ ;Lncen~ ;in 
~ag1nn1ng ehe sec~1on w1th tbe worQs "Tg the eXtene pra~tic&b18n. 
For insc&nce, we woul~ exp~ot goverament procurements or ot~·th8-

141002 
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ahe1f commercial pro~uct& or Commodi~1e. to be exempted by 
regulation from any review und~r this qection. We also do not 
intend tnrough thi~ eection to limit, the right of the governmeat 
~o write epe~ifioation9 for what it needs to purchase. Our focus 
irt8tead is on ma~1ng sure the F$deral government does not 
reinvent the wheel. we are me~ely asking Federa1 agenoies to 
make all reasonable effo%~g to ue~ voluuta%Y, private sector, 
consen~us seandards unless there is a significant reason noc to 
do 80 Whenldeaoribing systeros, equipment, c~on~t •• 
eOmD\ocHties. and otber i~ems for proCl\,lreroentf- lie exPect 
government ~pecificationg to u~e the Drivat9 sector's standards 
1anguAge rather than unique gove:r:nment stanol'1rds whenever 
practicable to do so. However, as un~er 0Ma circular A-119, 
agenCies WOUl4 sti~l have broa4 discre~~on to decline to use a 
vol\\Ptary ~t.andard if tbe' agency formally d,etenn1ned that t.he 
8tandard was inadequat.e fo:r government,' dic1 not Illeet statutory 
criteria. or was otherwise 1nappropriate. 

Mr. Srown. 

I agree with the gentl@v~ aftd t~ har for har 
Etx:planatioJls. 

I4i 003 
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<, 

EXECUTIV:t OmCE OF'I'HE PRESIDENT 

December 12. 1995 
TO: (See below) 

FROM: Wesley Warren, CEQ I Michael Fi~ck, OIRA 

SUBJECT: ReguIatoQ' Ref9!1D 

TIlED WILL BE AN INTERAGENCY CONFERENCE CALL ON REGULATORV REFORM TODAY, 
DECJ;MBER 12,199:; AT 5;00 P.M. ThL'l purpose of the conf'ercIlce call is to discuss Congressional activities on 
regulatory refom,.. To BoceIJS the couC~ call. dial (202) 757 - 2104, code #I 2468. 

We need to request that the agencies not piece IIlOfe than one call into the conference 1iDa. However. apoica can 
choose to Iw.ve more than one person on the line used to call in. Please let WI know if there should be a difl'ereot contact 
fur }'Our SSeDC)' for fbi, c:a.\l than ill listed below. 

For your infonnlltion. you will find attached to this memo a copy of an IlIIlerldment tc HR 2564 offeree! by Mr. Cliugu. 

Jfyou have any questiOIl!!. feel &a. to call Wesley Wemm al (202) 456-6224. 

Name 

Kevin Burke 
Diane Thompson 
JohnDwycr 
Riclwd CIIIW 
Floyd Williams 
BobHickmott 
OatyOuzy 
KatcPeny 
BobWsger 
Neil Eisner 
Cte:leIlCe Massei 
Melanie Bellar 
Mary ADA Richnrdson 
Ronald Matzner 
Bob Nordhaus 
TOIll 0e9sel 
Eric Olst:n 
Mike Levitt 
NeJsonDiaz 
lamie Studley 
MaryllIUlC Kane . 
Kate Fulton 
Edlurith 
Kitty Higgins 
Tracy ThlJlllton 
Martha Foley 
Linda Lance 
Michael Waldman 
Marcia seidner 
Ellen Seidman 
MikeTomlUl 
ElenaKagun 

Phone 

690-7627 
(301).443-3793 
514-4969 
622.06SO 
622-0725 
260.5200 
260-7960 
564·4059 
(301 )·504-0' I S 
366-4723 
366-9714 
208·7693 
219-6141 
205-6642 
586--5966 
565·7625 
720-3808 
482-3151 
708-2244 
401-6000 
326·2450 
942-0014 
395~709 
4S6·~572 
456-6493 
456-6799 
456-6605 
456-2272 
456-6202 
4'6·2802 
395·501' 
456-7901 

Fax 

690-7380 
(301)-443.2567 
514-1724 
622·1188 
622-0534 
260-4046 
260·3684 
564·0022 
(301)504-0016 
366·9313 
366-3675 
208·5533 
219-5120 
205-6846 
586-1499 
565· 7873 
720-5437 
482-0512 
708-3389 
401-5391 
326·2050 
942·96:;0 
395-6708 
456-6704 
456-2604 
456-2271 
456-6212 
456-7431 
4S6-602S 
456-2223 
39S-(;SS3 
456-1647 

HHS 
FDA/HHS 

DOl 
Trees 
Tress 
EPA 
EPA 
EPA 
CPSC 
DOT 
DOT 
DOl 
DOL 
SBA 
DOE 
VA 
USDA 
DOC 
HUD 
Ed 
FTC 
SEC 

ONDCP 
WHOCA 

WHLA 
WHO 
OVP 
DPC 
OSTP 
NEC 
eEA 
WHC 
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CEQ 

AMEJ'IlD~ TO .R. It. 2564 

OFFERED BY l'WL CLING.ER 

Be~mli:Qg OD. pa.,.,aoe 2. rtd.es~te .sections I) 

through 24 as s.«ions 9 tbroqh 25. re$pee~el?1 ~'in-. ' 

sert aftil' lUl., 5 the fonowing: 

I SEC. s. paOBIBITION' ON USl: OJ' APPkOPBlATlONS POrt. 

LOBJJYING. 

3 (a.) 'IN G~---.sa.hcbAi!W-' m ot chapter 13 of 
. ' 

4 tItle ai, Ucited st&tes Code. 11 amend~d by iddittg at the 

S e:ad the.fOllowq:wf se,etimi: 
6 .. § U.k. Preldbltloa Oa IDD}:,~ by FedenU qenoies 

" 7 ··(&l PBomBrr.i-oN.-Ettept u, p~ded in su~ 

8 seetion (b},.Jmtil or .ucless sueh actiyit.! bas been ,speaifi. 

9 cally a.ut:h.amed. by 811 Ac!t: ot. Co~· cd nomt.bs"ta,nd-. 
10 iDa a.tIY other "pr<ms;io~ of law, no fand.Ii; made a'C'8.ilab]e 

II to ~ Fedsal~, by- &PPNPria.ticm or oth~e, shall 

12 be used by neb. agc.cy for tty aclivily . (includiz1g the 

13 

14 peml';I1et, ,booklet, pu.blk p~ta1:ion., 'tLeW'S release. 

1'5 radio, ~cm. oX' tiIm presentation. 'Vi&o. or other writ-

- 16 ~ or onU statelnerlt) tbAt iii ~ed to pJ1)mote p'QbJie 

17 S1Xp~rt at' opposition to anT l~~ FOpolSGl (iDcluWng 

18 t:hs eonfi:r'!D.atioil. of the uoDiiu.~()ll of. a. publiQ official or 

141002 
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, , 

:) 

1 t4e re.ti.fi~tiO!l of a. ~) o~ "<\"'hiah cO"D.gr'e$.$io~ a.ctlQU­

.! 'is not (!ompl&te. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

, 17 

18 
~ 

, 19 

20 

21 

22 

23 

24 

2S 

"(b) OONSnw:C"rJON.-

(1) COMMnllCA.'f'tONS.-~u.bs~o!l (a.) ~b.a.ll 

not be Construed ·to prer.ent officers or emplo~·ees of 

Federal Agel1cles frvm. cOm1%mniCRting direetl;· to 

Mem.be:n. of Congress, throush thQ Proper offieb!l' 

..,hatm!is; their reqrtests far leg!sl&tiol1 or 8.pPrOpria-
. , 

tions. t:ba.t thev deem neeessan- Cor the efficient ~on· 
- •• I . . . 

du<!t of the p1lb~ husm.e5'ii or from respotu:ling to re-

quests ~ar ~tion ~ by. MeJ:llben of CoOn­

, gftSI.. 

"(2) OFFIc:L\L$.-=-SubaeetiO!l. (a.) Bhs.U J:l.ot be' 
, -

eo~~ ;0 pteYel\."t the :?reSident, V1ee Pres1deJlt..· 

8llY Fednal 'agency o:f5cW, wh~ appoiD:o:Q.EllI.t is 

eo~ by the SeDAte. any.o:t!icial in the Esecu.-
.' . 

. ~ ~ of the President ~y &ppoiAt.cd by the 

PxtSdent·or V-~ President, or the h~ of anY' Fed­

~ ageucy. ~ in ~h (3) or (8) of sub. 

~on (d), from eomm""iea.~ mtJi the ~CaJl 

~ ~ngh,radi6. tel~on, 01" other public ~om­

r;o:w:iica.tion. meclia,. till. the tiews of ~ President for 

or against any' pending J.egi.sla~ p~posal. The pn­

~ se:nten~ shall not permit any 'suclt official to .. - -
dalepte to· a=.ot.h.e:r- pe'r'SOIl the a.uthor.i~- t:o rna.ke 

141003 
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, ,. 

1 

, .. 
3 

4 

S 

6 

7 

a 
9 

to 

11 

12 

13 

14 

IS 

lei 

17 

18 

19 

20 
. 

3 
, 

eo=:n~ations lubj.ot to the exemptiOZl prcw1tled 

br sIIcb kctCtDOe, 

'J(cl CON::P'tllDJ..l.XB G!l~-mu.L.-

"(1) ~l$T.A..~CE OF I:SSPECTOIl' G.&;i\o"ER.\l..­

lD uen:i1iDg til. a.uthoritr pl'O\'ider:l La slc:tion, j l:!. 

as a.pplied to this leetiOa. the .Cq=Vt:roUer GeD.Cr1Ll 

!!!At obtem, \rithOUt !'~ml.e~t tram ttle Cornp. . . 
. itoon~ ~ tha uaistaAoe ot ~ lnspector Gen-

eral witlUn 'lII'boee Feder-.1 .;1~' ~tni~ prohibite-d 

by subseatio'D (a) of ~ -ectil;lIl ill undu revi~, 

"(~I EvALtrA,tIO'N.:--au yell" after the data or 

the ~Qt ot thia ~ the Compl:1'oller Gen­

en! £baD r&part to the Comznitr.ee on Govemm.ent , ' 

Beto~ &I!od ~~. of tb.I. g(JUN of R.p~sellta­

eves e.ud the Commictee CI!l o,.,-~e~t.al Alta.iN of 

the Senne OIl the implemen'QlUon ot tbi6 se.;:ticiQ. 
, ;.1 . 

"(3) AmmAL llJIPOB'f.-Tbe ComptroIler Gen-

-11 

eral UaaD,' ill the amt.ul ~port under section 119(a), 

blclll~' """""riee of ~tiODlJ UIldert..akeu b:o 

the Co.~ner GI~aC'l.l ftitb. l'O$peot to iUbs~t:io&1 

Ca.). 

12 "(d) DuntrTlON.-For pW'pOae of this section. the 

23 tarm 'Fede$! ~ meam-

24 04(1) W ~uti'\'e "lUl,\", wf~ the meaning' 

2S ohectioD.,lOu of tide 5: 

I4J 004 
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., 

r ~ ".L~ L,.. .......... wa. .......... ""'--~-y 

.. 

, -
3 

4 

"(:1) &Zl~. ro\·.mmAlat.l:poIUD~d .U~U"pri.66 • 

• \nr.b1zr tht me&DinJ of' sl('!tioa S (S) gl tht C'O!:J.gTf.· 

do!l&1 Buqat ~t of 19" -!! aAd 

1'(3) IA"Y prit'&te t!o!1'oratioll e: .... te<l b~· , la\f' of 

5 w t"D.iud State. for .,t'blcb the CoDJre$S IpprQ· 

6 priu .. funds." . . 
, (b) COJoIPQB1IDlG AKl:m:,lG:NT.-'t'he table of s.o. 

8 tio118 fc!'.ch&pta 18 of title at. UDite:d States C~e_ ilc 

9 lImended b.lr imlenW, after the it~1:tl reJ.a,ti.ttg" to ~ectiD~ 

10 1353 tbI! !oJJcrIftDr IlfW' itm.: . , 

·l'M. .......... ~I:irF~~ ... 

] 1 (e) AmJcABJl.ITY.-Tbe amendments made by ~ 

12 secrtiOl!l sUD wv to tbe use ot t\mda after W date of 

13 tl!e euctment or this Aet. iAcludiDc t'ands ~pl'O~ted 
14 Or noaMIclcm CB' betore ~ daie. 

" 1'thia.48t (otlwo t:"h- Nl:!ti0Zl i)" . 

. ~ 

I4J 005 
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ADMINISTRATOR 
OFFICE OF 

INFORMATION AND 
REGULATORY AFFAIRS 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20S03 

DEC - 1 1995 

MEMORANDUM FOR DISTRIBUTION 

,-' ./1/\t9 ~-:-\ 
FROM: Sally Katzeit':>L.-6V 

SUBJECT: Revised Corrections Day Chart 

Attached is a revised version of the Corrections Day chart we circulated two weeks ago. 

Updated versions will continue to follow every two weeks. If you have any questions or 

comments, please call me at 5-4852. 

Distribution: 

Pat Griffin 
Alexis Herman 
Mike McCurry 

IJack Quinn 
Carol Rasco 
Laura Tyson 
John Angell 
Martha Foley 
Barry Toiv 
Kitty Higgins 
Elaine Kamarck 
Katie McGinty 
Ron Klain 
Greg Simon 



July 25, 1995 H.R.1943 
San Diego Coastal 
Corrections Act of 1995 

Oct. 10, 1995 H.R.436 
Edible Oil Regulatory 
Refonn Act 

Oct. 24, 1995 H.R.782 
Federal Employee 
Representation 
Improvement Act 

HOUSE 
CORRECTIONS DAY 

H.R. 1943 grants San Diego Passed 
pennanent exemption from 269-156 
secondary treatment 
requirements for wastewater 
(Clean Water Act) 

H.R. 436 requires agencies to Passed 
differentiate between by voice 
petroleum and animal and vote 
vegetable oils when issuing 
rules or enforcing any 
regulation (FDA and FSIS 

~, 

H.R. 782 allows federal Passed 
employees to represent the by voice 
views of employee vote 
organizations (e.g., credit 
unions, child care centers) 
before governmental agencies 

Revised 11/30/95 

"" 

None SAP opposing H.R. 1943 because bill 
was unnecessary, scientifically 
unsound, and contrary to good public 
policy -- San Diego had already been 
granted preliminary approval of waiver 
from Clean Water Act ,. 

Passed SAP stating that the Administration has 
by voice no objection passage ofH.R. 436 
vote 
(1112/95) [Signed by POTUS (11120/95)] 

. 

Referred to SAP supporting H.R. 782 
Senate 
Judiciary 
Comm. 
(10/25/95); 
will be 
transferred 
to Gov't 
Affairs 
Comm. 



--

Oct. 24, 1995 H.R.I114 H.R. 1114 penn its minors Passed Referred to The Administration did not issue a SAP 
Fair Labor Standards covered by the Fair Labor by voice Senate on H.R. 1114 
Act Exemption Standards Act to load vote Labor & 

materials into balers and Human 
compactors that meet certain Resources 
design standards Comm. 

(10/25/95) 

Oct. 24, 1995 H.R.117 H.R. 117 provides public Passed Referred to SAP generally supporting the goals of 
Senior Citizens' Housing housing authorities with 415-0 Senate H.R. 117 but setting forth several 
Safety and Economic greater discretion to prevent Banking concerns 
Relief Act of 1995 persons with drug or alcohol Comm. 

problems from living in public (10/25/95) 
housing projects designated 
for occupancy by the elderly 

Nov. 14, 1995 H.R.2366 H.R. 2366 repeals the Cardiac Passed Referred to SAP supporting H.R. 2366 
Repeal of Unnecessary Pacemaker Registry by voice Senate 
Medical Device established under the Social vote Finance 
Reporting Requirement Security Act because it Comm. 

overlaps with a more (11/15/95) 
comprehensive reporting 
system mandated by the Food, 
Drug, and Cosmetic Act 

Nov. 14, 1995 S. 790 S. 790 eliminates over 150 Passed Passed by The Administration supports S. 790, 
Federal Reports reporting requirements for by voice unanimous but issued no SAP before the House 
Elimination and Sunset executive agencies and vote consent vote because the bill had already passed 
Act of 1995 modifies or streamlines over (7/17/95) the Senate 

60 more (the 1978 Inspectors 
General Act and the 1990 [Because the House and Senate 
Chief Financial Officers Act, language differ slightly, the Senate 
which address waste, fraud, must vote again -- there will likely be 
abuse, and other management no conference] 
issues, are exempted) 



Nov.28,1995 H.R.2519 H.R. 2519 is intended to Passed Passed The Administration did not issue a SAP 
Philanthropy Protection facilitate contributions to 421-0 by voice on H.R. 2519 
Act of 1995 charitable organizations by vote 

codifying certain exemptions (11/29/95) [Enrolled bill] , . 
from the Federal securities 
laws (related to H.R. 2525 
below) 

Nov. 28, 1995 H.R. 2525 H.R. 2525 modifies the Passed Passed The Administration did not issue a SAP 
Charitable Gift Annuity operation of antitrust laws, and 427-0 by voice onH.R.2525 
Antitrust Relief Act of similar state laws, with respect vote 
1995 to charitable gift annuities to (11129/95) [Enrolled bill] : 

allow several charities to agree ., 
: 

to use the same discount rate 
in making payments under 
charitable gift annuities 

Dec. 12, 1995 H.R.1787 H.R. 1787 amends the Food, N/A N/A The Administration will issue a 
Amendment to the Drug, and Cosmetic Act by support or no objection SAP 

(?) Federal Food, Drug, and repealing the saccharin notice 
Cosmetic Act requirement 
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EXECUTIVE OFFICE OF TIlE PRESIDENT 

December 8. 1995 
TO: (S¢c.below) 

FROM: Barbara A. Mlll7.:ner 

SUBJECT: Regu!atOly Rcfonn 

Fur your infonnatioll, you will find attached t~ this memo copies of additional materials regarding ohanges to the 
Morella Amendment that Michael Fitzpatrick wanted distributed. (Total # pgs. - 8 ) 

Name Phone Fax Office 

KcvinBurke 690·7627 690-7380 Hl-IS 
Diane Thompwn (301)-443-3793 (301)-443.2567 FDAlHHS 
John Dwyer 514-4969 514.1724 DOJ 
Richard Carro 622-0650 622-1188 Treas 
FloydWi1!iams 62.Z-0725 622-0534 Trens 
Bob Hickmott 260-5200 260-4046 EPA 
GruyGuzy 260-7960 260-3684 EPA 
Kate Perry 564·4088 564-0022 EPA 
Bob Wager (301 )-504-0515 (301)504-0016 CPSC 
Neil Eisner 366-4723 366-9313 DOT 
Crv;scncc Massci 366-9714 366-3675 DOT 
Melanic Bellar 208-7693 208-5533 001 
Mary Ann Riohardson 219-6141 219-5120 DOL 
Ronald Matzner 20:1-6642 205-6846 SBA 
aob Nordhllua Sil6.S966 586-1499 DOE 
TomOessel 565-7625 565·7873 VA 
Eric Olsen 720-3808 720-5437 USDA 
MikcLcviu. 4S2-:.n'1 482-0512 DOC 
NelsonDi:a 708-2244 708.3389 HUD 
Jamie Studley 401-6000 401-5391 Ed 
Maryanne Kane 326-2450 326-2050 FTC 
KaleFuiLon 942-0014 942-9650 SEC 
EdJurith 395-6709 395-6708 ONDCP 
KiLty Higgins 456-2572 456-6704 WHOCA 
Tracy Thornton 456-6493 456-2604 WHLA 
Martba foley 4:16-6799 456-2271 WHO 
LiDdaLan~ 456-6605 456--G212 OVP 
Michael Waldman 456·2272 456·7431 DPC 
Morcia Seidncr 456-6202 456-6025 OSTP 
Ellen Seidman 456-2802 456-2223 NEe 
Mike Tomllll 395-5012 395-6853 CEA 
Elena Kagan 456-7901 456-1647 WHC 

1i1l001 
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(3) in section 19 ---

(AJ by inserting ",subject to rhe availability of (Jpproprk1tions, ~ after 
Ppost-docloral fellowship program "; and ," " ' , 

(B) by striking "nor more than fOny" and Inserting In lieu thereof "nor 
more than "GO"-

• Page 14. Lines 9-12: change to: 

(1) in para9raph (1 )(8) by striking Dhaving a minimum tensile strength 
of 150,000 pounds per square inch" 9AI:f iR5eFtiRg 1ft JieH tAereaf "haviAg-llt 
fftiRiffilc:lM ReelEweli C AerdAe33 af 40 ar abo\/e-" ; 

• Page 22. lines! 3- 7: change to: 

(d) UTILIZATION OF CONSENSUS STANDA~OS ElY FeoEFlAL AGENCIES: 
RePORTS.-- (1) To the extent practicable, all Fecfreal agencies and 
dapartments shall usa, for procurement and regulatory ~pplicstlons, 
standards that are developed or adopted by volUntary .. private sector, 
consensus standards bodias. . ' 

• Pago 22, lines 12-20; chango to: 

(3) If a Federal agencv or department elects to ~ develop. for 
procurement or regulatory aoplication$. standardS that are not developed or 
adopted by vo!untary, private sector .. consensus standards bodies, the head 
of such agency Of department shall transmit to the Office of Management 

I4J 005 

and Budget.. via the National Institute of Standards and Technology. an j 
explanatiOn of the reasons fOf 9Si&19tiF'lg developing such standards, The 
Office of M3nagement and Budget,. with the assistance of the National 
Institute of Stsndsrd$ ~nd Technology, $hall annually uansmlt to the 
Congress &IJ oxplanEltions r'eeei. cd i:ty it concerning exceprions made under 
this subsection. 
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ADMINISTRATOR 
OFFICE OF 

INFORMATION AND 
REGULATORY AFFAIRS 

EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

MEMORANDUM FOR DISTRIBUTION 

FROM: Sally Kat~-\v--

SUBJECT: Assessment of Reg Refonn Rider 

DATE: November 17, 1995 

Attached is a revised assessment of the reg refonn rider attached to the debt limit 

bill vetoed by the President. If you have any questions or comments, please call me at 5-4852. 

Distribution: 

Alice Rivlin 
Jack Lew 
Pat Griffin 
Tracey Thornton 
Janet Murguia 

/Jack Quinn 
Martha Foley 
Kitty Higgins 
Ron Klain 
Katie McGinty 



I. ASSESSMENT OF THE REG REFORM RIDER 
(WALKER AMENDMENT) ON THE DEBT CEILING BILL 

.November 17, 1995 

DRAFT 

Earlier this week we distributed an assessment of the reg reform rider that had been attached 
to the debt limit bill. We learned subsequently that the House Rules Committee had incorrectly 
informed us that the copy we were working from was the version that passed. In fact, the rider that 
passed was substantially different in a number of important ways. 

Judged against S. 343 and H.R. 9 (the Senate and House reg reform bills), the final version 
of the rider takes a significant step to the left, eliminating many of the provisions that we have 
repeatedly said were unacceptable. Among others, it does not include the special interest 
provisions such as repeal of the Delaney Clause and TRI; an elaborate petition process and 
automatic sunset review of existing rules; all explicit supermandate; and the Nunn-Coverdell 
Amendment's expanded definition of "major rule" to include up to 150 additional rules that affect 
small business. There remain, however, a number of serious concerns which would have very real 
adverse consequences for the agencies. 

While our discussion reflects significant agency input, we have asked them to go back and 
conduct a carefulline-by-line review, which should be available next week. 

• Threshold - Definition of "Major Rule" 

-- Includes our $100,000,000 threshold for "rnajor rule." 
-- But also includes non-numerical definitions of "major rule," which contain 
undefined and potentially expansive terms (e.g., "major increase in costs"; 
"significant adverse effects on competition," etc.) which come from the 
Executive Order but which, embodied in law, would lead to increased 
litigation and would generally expand the scope. 

• Decisional Criteria 

-- An agency must certify that: 

1) the benefits justify the costs; and 
2) the rule employs to the extent practicable flexible alternatives and 
adopts the reasonable alternative that has the greater [sic] net benefits 
and achieves the objectives of the statute. 

If the first criterion cannot be met, the agency may still promulgate the rule if 
it finds that: 

1) the rule employs to the extent practicable flexible alternatives; and 
2) the rule adopts that alternative with the least net cost of the 
reasonable alternatives that achieve the objectives of the statute. 



I. 

• 

By its tenns, this provision will drive agencies toward a single result which 
may not always be the most sensible, and at least one agency continues to 
object to any decisional criteria that highlight quantifiable measures of costs 
and benefits. 

Supermandate 

-- The rider does not include an explicit supennandate provision but neither 
does it include an explicit statement that these decisional criteria do not 
modify any existing standards. Because the rider does contain a savings 
provision which makes clear that the risk assessment provisions do not 
modify any existing statutory standards, some agencies are concerned that 
courts might interpret the absence of such a provision for the cost-benefit 
criteria as congressional intent that the criteria override existing statutory 
standards. 

• Petition Process 

-- Although the rider does not contain S. 343's overlapping and extremely 
burdensome petition processes (including review of existing rules, an 
expanded Section 553 petition process, and petitions for alternative means of 
compliance), it does authorize a petition process for reviewing major free­
standing risk assessments which includes a "reasonable likelihood" standard, 
a 180-daydeadline to grant or deny petitions, and judicial review of denials. 
Essentially, this provision provides a backdoor process for reviewing 
existing, non-major health, safety, and environmental regs; at least one 
agency could get swamped. 

• Judicial Review 

-- The rider contains no separate judicial review provision -- but recall that 
judicial review exists unless explicitly prohibited. This invites endless 
litigation over the rider's many new requirements and ambiguous tenns (e.g., 
whether a proposed "rule is written in a reasonably simple and 
understandable manner"). 

-- On the other hand, it does not provide for interlocutory appeals, which was 
. of great concern. 

• Effective Date 

-- The rider has essentially eliminated the backdoor moratorium problem. 
The cost-benefit requirements apply only to rulemakings begun after 
enactment and for risk assessments the effective date is 18 months after date 
of enactment (a few rulemakings begun prior to enactment and not concluded 
within 18 months could get caught by the latter effective date and have the 
rider's risk provisions applied to them). 
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-- The rider does not include S. 343's wholesale rewrite of Section 553 of the 
APA. However, it does add several troubling provisions to Section 553 to 
require publication of a notice of a notice of proposed rulemaking (extra 
paperwork), require an agency hearing on a proposed rule any time 100 
people want one (same with an extension of time to comment on a proposed 
rule), codify the Executive Order with some changes (including expanded 
contents for agencies' regulatory impact analyses, OMB power to delay 
indefinitely final rules, and extending OIRA review of regs to independent 
agencies). 

• Risk Assessment 

-- Includes. covered agency concept which narrows applicability, but not that 
much (see, e.g., all of USDA, all of DOT). 

-- Very broad scope for most covered agencies that reaches any report to 
Congress and any agency policy guidance, and that essentially lowers the 
threshold to $75,000,000. 

-- Very, very broad scope for EPA, picking-up any clean-up plan under 
Superfund, any permit condition, and any listing of a hazardous or toxic 
substance (as well as DOE, DOD, or DOl environmental clean-up plans). 

-- Does not include an exception for emergencies (Does FAA have to comply 
with all of the requirements before issuing an airworthiness directive?) or for 
enforcement actions. 

-- Includes principles for risk assessment and risk characterization and 
communication which, while basically sensible, are quite extensive. 
Agencies will object that they should not be embodied in a statute. Note the 
interrelation between this section's broad scope and its requirement for 
extensive risk analyses. 

-- Includes multiple reporting requirements, studies, and guidelines with 
respect to risk assessment, peer review, comparative risk analysis, and risk­
based priorities, without authorizing the funds necessary to carry out the 
work. 

-- Some agencies will object to the requirement that they provide a "best 
estimate" of risk. 

-- The peer review provision does not provide a balance between government 
employees and those in the private sector. The former are barred from 
serving if they are from the agency whose program is under review, while the 
latter are not barred (even if they stand to benefit directly) as long as they 
disclose their interest. 



,', • Section 707 - Consent Decrees 

-- Includes a provision which would prohibit court enforcement of settlement 
agreements that restrict agency discretion; but any settlement agreement 
restricts the signer's discretion. 

• Sections 708 - Affirmative DefenseslEstonnel 

-- Would provide a complete defense to any enforcement action if a party can 
show they "reasonably relied" on a rule inconsistent with the rule being 
enforced without requiring a showing of good faith. 

• Section 709 - Affirmative DefenselEstonnel OIutcheson Amendment) 

-- This bar of civil and criminal penalties where a party reasonably and in 
good faith relies on its own interpretation of a rule has been substantially 
cleaned-up to reduce the amount of manipulation possible. 

• Regulatory Accounting 

-- Includes S. 343's burdensome and costly "make-work" requirement to 
calculate annually the costs and benefits of all major rules for 5 years. 

• Reg Flex 

-- Only very minor issues remain (e.g., one year statute of limitations). 

• Congressional Review 

-- Includes a provision comparable to the Senate-passed 45-day layover, but 
now with 60 days for congressional review. 

• Snakes 

-- Defines "cost" but not "benefit." Why not? 

-- Includes "make-work" -- while there's an exception to cost-benefit 
analysis for health and safety emergencies, agencies still have to eventually 
do the work even if the order has taken effect and solved the situation or 
otherwise lapsed. 

-- Generally includes lots of reports, lists, notices, etc. 



ADMINISTRATOR 
OFFICE OF 

INFORMATION AND 
REGULATORY AFFAIRS 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

NOV 1 7 1995 

MEMORANDUM FOR DISTRIBUTION 

FROM: Sally Ka~~ 
SUBJECT: Revised Corrections Day Chart 

Attached is a revised version ofthe Corrections Day chart we circulated two weeks ago. 

Updated versions will continue to follow every two weeks. If you have any questions or 

conunents, please call me at 5-4852. 

Distribution: 

Pat Griffin 
Alexis Herman 
Mike McCurry 

/JackQuinn 
Carol Rasco 
Laura Tyson 
John Angell 
Martha Foley 
Barry Toiv 
Kitty Higgins 
Elaine Kamarck 
Katie McGinty 
Greg Simon 
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July 25, 1995 H.R.1943 
San Diego Coastal 
Corrections Act of 1995 

Oct. 10, 1995 H.R.436 
Edible Oil Regulatory 
RefonnAct 

Oct. 24, 1995 H.R. 782 
Federal Employee 
Representation 
Improvement Act 

Oct. 24, 1995 H.R.I114 
Fair Labor Standards 
Act Exemption 

HOUSE 
CORRECTIONS DAY 

> 

H.R. 1943 grants San Diego Passed 
pennanent exemption from 269-156 
secondary treatment 
requirements for wastewater 
(Clean Water Act) 

H.R. 436 would require Passed 
agencies to differentiate by voice 
between petroleum and animal vote 
and vegetable oils when 
issuing rules or enforcing any 
regulation (FDA and FSIS 
"A"lJljJ ,,,u) 

H.R. 782 would allow federal Passed 
employees to represent the by voice 
views of employee vote 
organizations (e.g., credit 
unions, child care centers) 
before 5VT~' -, 

H.R. 1114 would pennit Passed 
minors covered by the Fair by voice 
Labor Standards Act to load vote 
materials into balers and 
compactors that meet certain 
desiJ!n .J. ..J. 

DRAFT 

Revised 11117/95 

None SAP opposing H.R. 1943 because bill 
was unnecessary, scientifically unsound, 
and contrary to good public policy --
San Diego had already been granted 
preliminary approval of waiver from 0 

Clean Water Act 

Passed SAP stating that the Administration "has 
by voice no objection to House passage ofH.R. 
vote 436" 
(1112/95) 

[Enrolled bill presented to POTUS] 

Referred SAP supporting H.R. 782 
to Senate 
Judiciary 
Comm. on 
Oct. 25, 
1995 

None The Administration did not issue a SAP 
onH.R.1114 



Oct. 24, 1995 H.R.117 H.R. 117 would provide public Passed None SAP generally supporting the goals of 
Senior Citizens' Housing housing authorities with 415-0 H.R. 117 but setting forth several 
Safety and Economic greater discretion to prevent concerns 
Relief Act of 1995 persons with drug or alcohol 

problems from living in public 
housing projects designated 
for occupancy by the elderly 

Nov. 14, 1995 H.R.2366 H.R. 2366 repeals the Cardiac Passed None SAP supporting H.R. 2366 
Repeal of Unnecessary Pacemaker Registry by voice 
Medical Device established under the Social . vote 
Reporting Requirement Security Act because it 

overlaps with a more 
comprehensive reporting 
system mandated by the Food, 
Drug, and Cosmetic Act 

Nov. 14, 1995 S. 790 S. 790 eliminates over 150 Passed Passed by The Administration supports S. 790, but 
Federal Reports reporting requirements for by voice voice vote issued no SAP because the bill had 
Elimination and Sunset executive agencies and vote 3/7/95 as already passed the Senate 
Act of 1995 modifies or streamlines over amend. to 

60 more (the 1978 Inspectors thePRA, 
General Act and the 1990 but later 
Chief Financial Officers Act, dropped 
which address waste, fraud, from bill 
abuse, and other management 
issues, are exempted) 

Nov. 28, 1995 H.R. 2519 H.R. 2519 is intended to N/A N/A The Administration is currently 
Philanthropy Protection facilitate contributions to developing its position 

(?) Act of 1995 charitable organizations by 
codifying certain exemptions 
from the Federal securities 
laws (related to H.R. 2525 
below) 



Nov. 28, 1995 H.R.2525 H.R. 2525 modifies the N/A N/A The Administration is currently 
Charitable Gift Annuity operation of antitrust laws, and developing its position 

(?) Antitrust Relief Act of similar state laws, with respect 
1995 to charitable gift annuities to 

allow several charities to agree 
to use the same discount rate 
in making payments under 
charitable gift annuities 

Nov. 28, 1995 H.R.1787 H.R. 1787 amends the Food, N/A N/A The Administration will issue a support 
Amendment to the Drug, and Cosmetic Act by or no objection SAP 

(?) Federal Food, Drug, and repealing the saccharin notice 
Cosmetic Act requirement 



.... bill National Association 
.... .:::;::..,a. of Manufacturers . 

The President 
The White House 
Washington, D.C. 20500 

Dear Mr. President: 

October 19, 1995 

We urge your support for regulatory reform legislation in the Senate. Until now, 
S. 343 has not received the support of your Admiriistration for reasons that several senior 
Executive Branch officials have expressed. 

During the past several weeks, as the bill was discussed and debated in the Senate, 
substantial compromises were made to address concerns expressed by those Administration 
officials. The current version of the bill, as modified by numerous adopted and pending 
amendIilents and by the continuing efforts of Senators Robb, Rockefeller and others, 
addresses all substantive issues your Administration has raised during public debate. The 
result is an unquestionably reasonable bill, even a moderate one. Its passage would be a 
major step forward in the effort to reform, modernize and streamline the process by which 
the federal government regulates against threats to health, safety and the environment. 

The NAM's overriding objective continues to be increasing the pace of economic 
growth. Economic expansion - in the range of 3 to 3.5 percent annual GDP growth - will 
be the key to future job creation, wage growth, a healthy environment and improved living 
standards for all Americans. 

Meaningful regulatory reform is a principal means to achieving and sustaining such 
future growth. While the private sector has cut cost and improved quality, the federal 
regulatory system remains frozen in time and is today a significant obstacle to growth. Our 
antiquated command-and-control oriented regulatory regime in the environmental area alone, 
according to Dale Jorgenson of Harvard University, will reduce economic growth by $224 
billion by the year 2004. A firmer reliance on flexibility, accountability and sound scientific 
and economic analysis will increase productivity and growth. S. 343 would move us solidly 
·in this direction. . 

Mr. President, we all know that strong emotions surround today's debates about 
environmental policy. In this charged atmosphere, it is especially important to remember 
that S. 343 seeks only to improve the process by which federal regulations are developed. 
Its provisions require greater reliance on sound scientific and cost-benefit analysis -­
objectives your Administration has embraced, as have many Democrats in the Senate. The 
bill eliminates none of the environmental protections currently in force; it repeals not a single 

Manufacturing Makes America Strong 

1331 Pennsylvania Avenue. NW, Suite 1500· North Tower, Washington. DC 20004· 1790. (202) 637·3106· Fax: (202) 637·3182 
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Page Two 
October 19, 1995 

law or regulation, and it does not impose extraordinary burdens on the EP A and the 
bureaucracy. It is simply a bill that will encourage government to regulate smarter. 

Regulatory reform remains a top priority for a nationally united business community. 
Enactment of S. 343 would be a critical step toward achieving sustained, vigorous economic 
growth. We urge you to support bipartisan efforts to pass a regulatory reform bill in the 
Senate that is reasonable in scope, backed by the entire business community and reflects your 
commitment to making government work better. 

Sincerely, 

Dana G. Mead 
Chairman and Chief Executive Officer 
Tenneco Inc. 
Chairman 
National Association of Manufacturers 
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STATEMENT OF ERIC A. RUBEL, GENERAL COUNSEL 
THE U. S. CONSUMER PRODUCT SAFETY COMMISSIDN 

TO THE STAFF OF THE 
U.S. HOUSE COMMITTEE ON COMMERCE 

CONCERNING REGULATORY SUNSET AND REVIEW1 

This briefing paper addresses the implications of H.R. 994, 

the Regulatory Sunset and Review Act of 1995. While my specific 

comments refer to provisions of the Clinger substitute, most of 

the points in this paper also apply to the previous version of 

H.R. 994 and to other lookbackand sunset legislation generally. 

An addendum to this briefing paper elaborates on the specific 

provisions of the Clinger substitute that we find most 

objectionable. 

CPSC's mission is to protect Americans and their families 

from unreasonable risks of death and injury from the IS,OOO 

different types of consumer products within its jurisdiction. 

The Commission does this with a streamlined staff of 487 

employees, roughly half the size it was during the 1970s, and 

with a budget that is about half of what it was in 1979, when 

adjusted for inflation. OUr small size makes efficient operation 

essential. Therefore, we must be particularly wary of rigid 

requirements that yield few benefits, whil~ wasting vital 

reSOurces and distracting the Commission from its important 

safety mission. Unfortunately, H. R'. 994 is such a measure. 

When Richard J. pierce recently accepted an award from the 

ABA's Administrative Law and Regulatory Practice Section, he made 

1 The views expressed in this paper do not necessarily 
reflect those of Commissioner Mary Gall. 



several remarks about the current regulatory reform debate that I 

believe aptly describe H.R. 994. Noting that "the cprrent debate 

is taking place in a manner that is so completely divorced from 

reality that it is likely to produce terrible results," Professor 

Pierce stated: 

"In particular, the problem cannot be addressed by 

demonizing agencies, imposing on agencies absurdly expensive 

proc·edural mandates that would never pass a cost-benefit 

test, . and demanding that courts. perform tasks for which they 

are totally unsuited. n 

CPSC strongly supports the essential goals underlying 

regulatory reform -- providing efficient, cost-effective and 

scientifically sound government action. Indeed, these principles 

already control CPSC's regulatory safety efforts. CPSC is 

statutorily required to perform cost-benefit analyses for almost 

all of its safety rules; all of its actions must have a sound 

factual and scientific basis; and the Commission regularly relies 

on risk-based decision making in setting its priorities. 

However, this lookback and sunset legislation actually 

contradicts the basic goals of regulatory reform. Both the 

underlying concept of the bill and the specific approach taken in 

the Clinger substitute guarantee less efficient and more costly 
, . 

government that would likely reduce health and safety. The bill 

is grossly overbroad, sets out unworkable procedures and 

impossible deadlines, and elevates unproductive paperwork to a 

high art. The result could well be automatic termination of many 
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successful rules that save lives and reduce injuries. 

Fundamentally, the bill is built on a foundation of.false 

assumptions. 

A. FALSE ASSUMPTION 1: Once a Problem is Fixed, 
Repeal the Regulation. 

Underlying this and other lookback and sunset legislation is 

the false premise that once a safety hazard is reduced, the 

regulation is no longer needed. However, the very reason for the 

improvements in safety is likely the regulation. And, once the 

regulation is eliminated; the hazard may be resurrected, 

requiring another regulation. This approach commits agencies to 

an endless pattern of regulating, relaxing, and re-regulating. 

Moving one step forward and two steps back could prove costly in 

both resources and lives. 

Example: Refrigerator Safety Act 

The Commission's regulations under the Refrigerator Safety 

Act. provide one potential example of this senseless dance. This 

law was enacted in the 19508 to correct the tragic problem of 

children being trapped and killed while playing inside discarded 

refrigerators. At that time, 30 to 40 children a year died this 

way. The Act directed agency adoption of requirements to enable 

refrigerator doors to open easily from the inside. 

As a result, there is currently little, if any, risk of 

children becoming trapped and killed inside refrigerators. 

However, this lack of casualties hardly indicates.that there is 

no ongoing need for, or benefit from, the regulation. In fact, 
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the opposite is likely true: the hazard 1s virtually non­

existent because the rule continues to be effective, Yet, as 

discussed below, determining the regulation's costs and benefits 

would be a highly theoretical and complex exercise, seeking to 

measure deaths and injuries that would have occurred but for the 

rule. 

Ongoing enforcement of the rule costs CPSC nothing, because 

industry uniformly complies with the rule. And we have yet to 

hear a complaint from industry about the rule. Indeed, Whirlpool 

,recently cited development of the technology to open 

refrigerators from the inside as one of the corporation's 

proudest achievements. But, would it be possible or worth the 

expenditure of resources to estimate how many children would die 

~ the rule were lifted? 

CPSC's refrigerator regulation is a simple, non­

controversial rule. But because the scope of this bill under 

section 4 is enormous, it opens every rule to potential review. 

Even rules with minor economic impact and generally recognized 

(though not necessarily quantified) safety benefits could 

terminate. The $100 million monetary threshold is just one 

factor for determining which rules are covered. The two 

executive orders referred to in section 4(b) provide a whole host 

of additional and often vague criteria. Most importantly, the 

petition procedure in section 4(c) provides vireually unlimited 

opportunity to re-open rules. The low threshold for petieions -­

they must be granted unless it would be "unreasonable" to conduct 
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a review -- and the paltry $20 processing fee ensure a flood of 

petitions (~ § 4(c) (1) and (2) (C». A petition m~ght be filed 

by a single fringe manufacturer who, for example, wants to 

produce a refrigerator without the safety feature to lower 

production costs. 

Moreover, the bill is even flawed in how it would apply the 

$100 million monetary threshold. The bill looks not only at the 

ongoing costs of a rule, but at whether in the past it "has 

resulted" in a $100 million annual effect on the economy (§ 

4(b) (1), as amended). Why should a~rule be subject to review 

because years ago it had high compliance costs, when today those 

costs may be marginal? 

Example· Poison Prevention Packagjng bct 

Other life-saving rules could be threatened as well. For 

example, under the Poison Prevention Packaging Act, the 

Commission issues rules requiring child-resistant packaging for 

hazardous household products like over-the-counter drugs, drain 

cleaners, and turpentine. These safety caps and packages have 

prevented hundreds of deaths of children who could otherwise 

accidentally ingest potentially poisonous substances around the 

home. For aspirin and oral prescription drugs alone, there were 

up to 700 fewer such accidental child deaths from the early 1970s 
,. 

(when child-resistant packaging was first required for these 

items) through 1991. Yet, the bill would open such pOison 

prevention rules to review and possible termination. 

The combination of the number of rules open to review 
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(potentially every one) and the short deadlines for review 

virtually guarantees that some rules will terminate ~imply 

because we run out of time. It is then -- when, for example, we 

see more children suffocate in refrigerators or poison themselves 

with a jar of aspirin left unattended -- that we may rediscover 

the need for our rules. 

B. FALSE ASSUMPTION 2: Two Cost-Benefit Analyses are 
Better than One. 

This bill relies on another assumption that several other 

regulatory proposals accept: more analysis is always better. 

Even if an agency conducted a cost-benefit analysis when it 

issued a rule, it must conduct another analysis under this bill 

(~§ 5(a». 

Yet the passage of time creates several analytical 

dilemmas. A rule may have had significant initial costs but now 

have only slight costs. Which time period is used to calculate 

costs and benefits? Industry has likely changed in the years 

following the regulation. Are some changes (and associated 

costs) due to the regulation or are they only incidental? Or do 

we turn back the clock and assess the regulation as if it had 

never been issued? How is an agency to determine whether 

particular fringe players in an industry are likely to disregard 

a safety measure once a regulation is revoked, thereby decreasing 

costs, but also decreasing the benefits of reduced deaths and 

injuries. And, in any event, why are we rewarding this kind of 

behavior? 
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Exampl e' Child-Resistant pi sposable Cigarette Idshters 

CPSC's 1993 safety standard making disposable ~igarette 

lighters child-resistant illustrates the fallacy of the 

assumption that cost-benefit analysis should be piled on top of 

cost-benefit analysis. To satisfy existing statutory 

requirements, the Commission conducted a cost-benefit analysis 

for the child-resistant lighter rule which showed potential net 

benefits (taking into account the costs) of approximately $115 

million per year, and between 80 and lOS lives saved annually. 

The analysis was based largely on data up through 1992. 

Under the bill, CPSC would have to re-analyze the costs and 

benefits of the rule. And to what end? If industry or others 

believed that the cost-benefit data used to support the rule were 

incorrect, they could have commented on the proposed rule or 

challenged the final rule in court when CPSC issued it in 1993. 

It would be pointless now to revisit the earlier data. 

A review of ongoing ,costs and benefits, rather than those in 

the past, would pose other problems. If a rule reduced the 

hazards it was intended to address, the original risk may no 

longer exist and the rule might be considered to have no ongoing 

benefits. Assume that several years from now CPSC's review shows 

that the lighter rule has greatly reduced the number of people 

injured and killed in fires started by children playing with 

lighters. How could the agency definitively show that the 

injuries and deaths would return if the rule was revoked? 

Similarly, all refrigerators now manufactured allow children 
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to escape from inside. Since the risk has been virtually 
I 

eliminated, arguably only costs and no ongoing benefits remain. 

Considered this way, successful rules -- those that achieve their 

goals -- are the prime candidates for termination. Or at best, 

they would require very expensive regression analysis to 

demonstrate their effectiveness. 

Moreover, the bill makes the odd assumption that more recent 

regulations are in greater need of review. It generally provides 

an accelerated three yea~ period for review of rules that take 
." 

effect after the bill's enactment (~ § 7(a) (2) (A». The agency 

will have just finished issuing the rule when the time arr.ives to 

review it. What is the point of beginning the sunset process for 

rules whose sun has just risen? This could also have the 

perverse result of placing on the fast track for review the very 

regulations that comply with the cost benefit requirements of 

other regulatory reform legislation. Such a waste of scarce 

resources defies logic. 

C. FALSE ASSUMPTION 3: Agencies are Incapable of Revising 
Rules to Adapt to Technological, 
Economic or Other Chapges. 

The bill assumes that in the absence of a statutory 

requirement, agencies will never review or amend existing rules. 

The truth is that agencies can, and we do, make common sense 

changes to rules to respond to changing circumstances. Where 

agencies fail to do so, sharper Congressional oversight or 

focused legislative changes -- not a blanket approach to reform 
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that puts all rules at risk -- is the appropriate solution. 

For example, earlier this year, after assessing the need for . 
regulatory change, CPSC revised the adult test under which child-

resistant packaging is evaluated. These changes, supported by 

industry, make it easier for adults to use the protective 

packaging properly without sacrificing its child resistance. 

Adults who found child-resistant packaging difficult to use -­

and therefore left the caps off or did not close them properly 

will be more likely to use them. The increased use of such 

improved packaging will save additional lives. The revisions 

respond to an aging population and technological advances that 

make the new caps possible. 

The Commission also issues exemptions, frequently in 

response to petitions, when a rule is no longer necessary for a 

particular product. A regulation the Commission issued last year 

exempting video games from regulations covering fire and shock 

hazards for electrical toys is just one example. At industry's 

request, the Commission examined the regulation and found that 

video games present only a small risk of electrical injury to 

children. The exemption relieves manufacturers of testing, 

recordkeeping, and labeling costs. 

D. FALSE ASSUMPTION 4: Terminating Rules is Good for 
Business 

The bill creates considerable momentum to terminate rules. 

In fact, the thrust seems to be more toward eliminating the 

maximum number of rules in the minimum amount of time, rather 
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than establishing a careful review of the most significant rules. 

This "cut and run" approach ignores the fact that ~les not only 

provide safety for consumers, but also certainty for industry. 

what will be the effect when rules clarifying industry's 

obligations are eliminated, but the underlying statutes demanding 

industry's compliance remain? 

The breadth of the bill exacerbates this problem. The 

• bill's sweep includes agency guidance documents and 

interpretations, and even documents describing agency procedures 

and practices (~ § 13(4) (All. These "rules" are often intended 

to inform the regulated community of the agency's interpretation 

of statutory requirements. Getting rid of such "rules" will not 

change the agency's interpretation; it will only leave industry 

in the dark on the agency's thinking. 

Example· Toy Labeling Under the Child Safety Protection ;ct 

Earlier this year, CPSC issued regulations implementing the 

Child Safety Protection Act, which requires labeling of certain 

toys to warn of potential choking hazards. The law was enacted 

last year at the urging of industry to preempt different state 

labeling requirements. Congress specifically directed CPSC to 

adopt implementing regulations without complying with the cost­

benefit requirements applicable to other CPSC rulemaking. The 

toy safety regulations explain CPSC's interpretation of the Act's 

requirements. Absent the rule, industry would still have to 

label toys according to the statute -- withput the practical 

guidance the rules provide. It is difficult to see how providing 
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less information benefits anyone. 

Nor is industry necessarily served by eliminating 

substantive rules. For example, the lighter industry was among 

the many advocates for CPSC's child-resistant cigarette lighter 

standard. The industry wanted a uniform mandatory standard so 

that it would not be subjected to varying state laws or a 

voluntary standard that would pose a competitive disadvantage to 

reputable manufacturers that chose to comply. The level playing 

field that such regulations provide offers consumers protection 

from unsafe products while ensuring fair competition for 

manufacturers. 

The bill requires agencies to solicit comments on a laundry 

list of issues, including whether revoking the rule would "create 

an unfair advantage to those who are not in compliance with it" 

(§ 8(a) (3) (G». Thus, the bill's drafters· recognize that it 

would be unfair to give a competitive advantage to companies that 

choose to disregard safety measures. But, agencies would be 

unable to preserve rules that fail rigid cost-benefit tests even 

if their repeal· would provide an unfair advantage to unscrupulous 

companies. 

Example· Small Parts RegulatjQD 

The potential problems that wholesale termination of rules 

would create is increased for long-standing rules upon which 

industry has come to rely. One of the Commission's most 

important rules prohibits toys and other products for children 

under age 3 from having small parts that pose a choking hazard. 
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when they choked on small parts from these products. Now 

virtually no such deaths are reported. Although a relatively 

simple rule, its impact is pervasive since it applies to 

virtually all items intended for children under three years of 

age. This means that nearly every manufacturer of every juvenile 

product for children of this age group relies on CPSC's small 

parts regulation -- not to mention the parents of these children. 

Yet, the bill would cast the future of this rule in doubt. 

In a very odd provision, the Clinger substitute increases 

uncertainty even further by allowing a "non-agency party" to pick 

and choose which terminated rules would apply (§ 11(a) (2». This 

creates a nthrough the looking glass" world where no one knows 

which rules apply to whom, a nightmare for agencies and regulated 

industries alike. 

E. FALSE ASSUMPTION 5: OIRA Can and Should Control 
Re~l)atory Reyiew. 

The Clinger substitute differs from the previous version of 

H.R. 994 in the tremendous authority it gives to the 

Administrator of the Office of Information and Regulatory Affairs 

("OIRA") of the Office of Management and Budget (110MB"). The 

Administrator is responsible for determining which rules are 

"covered rules" (§ 4(a) and (b»; which petitions will be 

accepted (§ 4(C»; and which Congressional requests for review 
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will be accepted (§ 4(d». After making these initial decisions, 

the Administrator must inventory all existing rules and issue a 

list of those to be reviewed (§ 6(a) (1) (A»; group the 

significant and related rules to determine their termination 

dates (§ 6(a) (2) and (3»; provide guidance to agencies 

conducting the reviews (§ 6(a) (4»; and review and evaluate ~ 

preliminary and final report that agencies develop (§ 6(a) (5». 

The Administrator also determines whether to accept the agency's 

recommendation for each rule the agency reviews (§ 6(0» and 

whether to extend the termination date for any covered rules (§ 

7 (b) ) • 

The time periods dictated for the OIRA Administrator's 

actions are so short that they would require either a colossal . 

staff or superhuman efforts. The Administrator has only 90 days 

to decide petitions, with a 30 day extension possible (§ 

4(C) (4»; 30 days to designate a Congressional request for review 

(§ 4(d) (1»; and a mere 6 months to inventory all existing rules 

and decide which are covered (§ 6(a) (1) (A». Moreover, the 

Administrator is required to update the list of rules for review 

annually (§ 6 (a) (1) (B) ) . 

The bill assumes that OIRA has the expertise to make 

decisions that involve the substance of often complex 

regulations. When the Administrator receives a petition for 

review of a highly technical regulation, how will he or she be 

able to determine whether it is reasonable to review the 

regulation? The likely result is that most petitions will be 
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accepted. And if the Administrator is overwhelmed, as is likely, 

the petition could be deemed granted when the Admin~strator has 

not acted within 120 days (§ 4(c) (5». The tremendous paperwork 

burden would then shift to the agencies which must review the 

flood of rules brought in by petitioners in additton to other 

regulations already scheduled. 

The bill gives the Administrator significant authority to 

prioritize the review of rules. It provides a list of criteria 

for the Administrator to consider, but these really give little 

guidance (~ § 6(a) (2) (B». Some of the criteria seem to drive 

the Administrator to questionable priorities. For example, while 

other regulatory reform bills are encouraging rules that provide 

greater flexibility for industry compliance, this one demands 

quicker review for rules issued under statutory provisions that 

give the agency greater discretion (~§ 6(a) (2) (B) (v». Yet, 

such statutory provisions are precisely those that allow the 

agency to issue flexible rules. 

As an independent agency, the extensive role the bill gives 

the Administrator is particularly troubling to CPSC. Through 

OIRA, the bill would greatly expand OMB's influence on 

independent agencies. This politicizes the ongoing process of 

regulatory review, and fundamentally changes the independent 

status of agencies like CPSC. 

14 



Conclusion 

We believe that the premises underlying this aDd other 

lookback and sunset legislation are ill-conceived. The 

presumptions that rules are obsolete when they have achieved 

results, that more analysis is always better, and ·that 

terminating rules necessarily helps industry, are seriously 

flawed. These faulty assumptions drive a process that elevates 

paperwork over safety, and quick elimination of rules over 

thoughtful consideration. Contrary to the legitimate goals of 

regulatory reform, this approach denies agencies the ability to 

define appropriate.priorities, wastes resources on unnecessary 

reviews, and virtually ensures that measures responsible for 

saving consumers' lives will be eliminated. In short, the . 
approach in H.R. 994 and similar bills would sacrifice public 

safety through added bureaucracy and red tape. 

The specific flaws of the Clinger substitute are too 

numerous to fully identify in this paper. We have discussed only 

the most important ones. The bill's provisions only exacerbate 

the general problems we have identified, taking a shaky concept 

and making it completely unworkable. 

H.R. 994 is an excellent example of the regulatory approach 

which Philip K. Howard denounced in his book, The Death of COmmgn 

sense. He said, " [r]ules have replaced thinking. Process has 

replaced responsibility." As a result, n[g]overnment 

accomplishes almost nothing." H.R. 994 should be rejected. 
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Good morning, Mr. Chairman and Madam Chairman: ~~js hearing is an 

auspicious occasion -- the first time the Senate and House Small 

Business committees have held a joint hearing at which the Chief 

Counsel for Advocacy has testified. 1 I would like to thank the 

Committees for their interest in today's topic -- the impact of 

regulation on small business. With me today is Barry Pineles, the 

Assistant Chief counsel for Market Competition who will be leaving 

the Office of Advocacy after eight years of dedicated service to 

the small business community. 

The theme of today's hearing goes to the core mission of the Office 

of Advocacy. Congress, in 1976, recognized that small businesses 

may unduly suffer at the hands of government regulators and created 

the Office to ensure that the views of small businesses were heard 

by federal policymakers. 

In 1980, Congress strengthened the hand of the Office of Advocacy 

by enacting the Regulatory Flexibility Act (RFA) which requires 

federal agencies to examine the impact of their regulati9ns on 

small business, and if they are significant, examine alternatives 

that will minimize the burdens or enhance the benefits of such 

regulation. Since 1980, both the House and Senate Small Business 

Committees have been diligent in their oversight of implementation 

of the RFA. Despite congressional pressure from both the House and 

Senate Committees and strong statements from President Clinton, I 

1 The opinions in this testimony are mine and do not 
necessarily represent the views of the Administration. 
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am not satisfied with agency compliance with the RFA. It may be 

that federal agencies still do not understand the impact that their 

regulatory efforts have on small businesses. 

Congress enacted legislation which it hoped would demonstrate in no 

uncertain term that small businesses face disproportionate burdens 

in complying with federal regulations. Congress mandated that the 

Office of Advocacy examine the impact of tax, paperwork, and other 

regulatory requirements on small business. I am here today to 

report on those findings. 

Those findings tell only one aspect of the story and tell it in a 

statistical and somewhat clinical fashion. In reality, the fears 

of small business go far beyond the somewhat detached discussion we 

will have today. Everyday, small business men and women fear that 

some inspector or IRS auditor will walk through the front door, 

find them in violation of one the 120,000 pages of federal 

regu la tions" and bankrupt the bus iness that consumed most their 

life savings. It is not surprising then that the reform of 

regulatory and enforcement policies is of paramount importance to 

the delegates at the recent White House Conference on Small 

Business. That is also why I am pleased that the Vice President's 

National Performance Review adopted an SBA idea to direct 

government agencies, particularly EPA and OSHA, to provide greater 

assistance to small business rather than simply seek to impose 

fines, especially on first violations. 
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Federal agencies are not the only ones that impose burdens on small 

bus iness. Often federal agencies are implementing statutory 

directi ves enacted by Congress. Congress, in debating various 

legislative proposals, must take into account the burdens that the 

proposal will have on small business as well as their impact on the 

overall economy. 

It would be my fondest wish to say that the Office of Advocacy has 

done its job so well that it is no longer needed. Unfortunately, 

our research, as I will discuss shortly, shows the federal 

government has a long way to go before the role of the Office of 

Advocacy becomes obsolete. I do, however, expect that the findings 

released today will pr.ovide the information that Congress and 

federal regulators can use to develop public policies sensitive to 

the needs of small business. The study also should be an impetus 

to federal agencies to conduct further empirical research on the 

disparate impact of proposed regulations during individual 

rulemaking proceedings. 

I. The study 

While many economists, legislators, policy analysts, and, most 

significantly, small business owners, have decried the adverse and 

disproportionate impact, no comprehensive study existed which 

confirmed that axiom. My office welcomed the opportunity of the 



4 

congressionally mandated study to perform a study which would 

beyond cavil demonstrate the veracity of the axiom. 

The Office of Advocacy has been the prime sponsor of research which 

analyzes the differential impact of regulations on small business. 

One of the first studies undertaken by the Office was a study of 

compliance costs by the Batelle Human Affairs Research Centers in 

1980 which found that small businesses in the state of Washington 

with fewer than 50 employees bear a disproportionate cost burden 

from regulation compared with businesses in the 50-500 employee 

category. since that seminal Batelle study, the Office of Advocacy 

has sponsored two other studies, both completed in the mid-1980's 

which reconfirmed the findings of the Batelle researchers. 

However, the latter studies did not examine the vast gamut of 

regulation and the Batelle study did not analyze the regu;Latory 

burdens of all small firms, including those with up to 500 

employees, in comparison to the regulatory burdens faced by large 

firms. 

The Office of Advocacy compiled this report by following three 

tracks. First, it exhaustively reviewed the current economic and 

policy analysis literature to find studies which examined the 

impact of regulation on business, and particularly small business. 

Second, it contracted with Dr. Thomas Hopkins of the Rochester 

Institute of Technology, a leading researcher in the field of 

quantifying the impacts of regulation on all businesses, and 
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especially small business. Finally, the Office of Advocacy 

undertook its own analysis of the literature and the findings by 

Dr. Hopkins to reach its own conclusions concerning the impact of 

regulatory burdens on small businesses. 

There are a number of studies demonstrating that the imposition of 

regulations affect the economy and may even retard its growth. 

However, that statement alone does not imply necessarily that all 

regulation is bad. Since the cost of most regulation is absorbed 

in the short or intermediate-run, the economic impact generally is 

felt immediately. On the other hand, regulations may have long-run 

or even intang ible benef its which are much harder to quantify. 

Nevertheless, it is important for both Congress and agencies to 

understand the true costs imposed by regulation. 

Dr. Hopkins accumulated data on social and economic regulatory 

costs (those costs directly arising from, for example, the addition 

of pollution abatement equipment on a manufacturing facility~, and 

process costs2 to calculate the total cost of regulatory 

compliance. Dr. Hopkins found that total costs in 1994 for 

complying with regulations is about $649 billion or approximately 

10 percent of the Gross Domestic Product. 3 

2 Process costs corne from paperwork required because of 
government process, such as tax compliance, recordkeeping mandates, 
and completion of health care reimbursement forms. 

3 As Everett Dirksen once noted "a billion here, a billion 
there, and pretty soon you're talking about real money." The late 

(cont inued •.. ) 
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Dr. Hopkins then allocated these regulatory costs across business 

sectors. To perform this calculation, Dr. Hopkins first factored 

out the costs of regulation borne by states, local governments, and 

consumers. 4 Businesses incur more than 60% of the $649 billion 

costs for regulatory compliance. Since there is no statistically 

precise method (such as linear programming, multivariate factor 

analysis or multiple regression) of allocating costs among various 

sectors, Dr. Hopkins used his best judgment for dividing those 

costs among manufacturing, trade, services, and other businesses. 

It is not surprising to find that the majority of costs are borne 

by manufacturers (since they absorb the overwhelming amount of 

environmental regulations). Nevertheless, other sectors of the 

economy face substantial burdens in complying with regulations. 

While these data are important, total regulatory costs are not the 

primary interest of my office or the small business committees --

costs on small businesses are. The Office of Advocacy requested 

Dr. Hopkins to take his data and parse it for firm size. The exact 

methodology is discussed in the report and I will not overwhelm the 

committees with further elaboration. Suffice it to say that Dr. 

3 . d ( ... cont~nue ) 
Senator would certainly concur that, when it comes to regulatory 
costs, we're talking about real money. In fact, the united States 
economy is so large that money spent of regulatory compliance 
exceeds the gross domestic product of all but four countries in the 
world -- Japan, Germany, France, and the United Kingdom. 

4 Although it is too early to report, 
unfunded mandates legislation this year should 
effect on the regulatory burdens faced by 
governments. 

the enactment of 
have a palliative 
state and local 
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Hopkins arrived at a cost of regulation per employee and developed 

a multiplier to figure the per employee cost based on three firm 

size divisions: less than 20 employees, 20-499 employees, and 500 

or more.employees. Hopkins then calculated the per employee cost 

for manufacturing and service industries. 

Dr. Hopkins' results confirm the previous studies commissioned by 

the Office of Advocacy. Regulatory costs per employee are 

substantially greater for businesses with fewer than 500 employees 

than for those that exceed that 500. Dr. Hopkins further 

discovered, in a not surprising result, that regulatory costs per 

employee for manufacturing is nearly double the average cost per 

worker in the rest of the economy. Dr. Hopkins also found that 

service firms with more than 500 employees experience significantly 

lower costs per employee than smaller service firms. 

Of particular significance was Dr. Hopkins' evaluation of the 

differential burdens imposed by the process of collecting tax~s (as 

opposed to the actual tax burden) on small firms. The Office of 

Advocacy has received much anecdotal evidence of the problems 

facing small business in staying current with changes in tax 

regulation and the costs associated with tax compliance. Dr. 

Hopkins confirmed that tax compliance and recordkeeping are the two 

largest components of regulatory burden facing small business. 

This burden is even more troubling in that small businesses often 

do not have the resources to hire accounting, payroll, and other 
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tax specialists to handle compliance. Senior managers must divert 

themselves from the actual operations of the business to ensure 

comp 1 iance with tax laws. Can one imagine the Chief Executive 

Officer of General Motors checking to see whether a payroll tax 

deposit has been made? The owners of small businesses do it 

regularly. It amazes me that small business owners actually have 

time to run their businesses given the various burdens they face. 

The Office of Advocacy does not dispute the fundamentals of Dr. 

Hopkins's study. However, the Off ice believes that Dr. Hopkins may 

have overstated the cost difference between the largest and 

smallest firms because he did ,not consider the fact that one-third 

of the firms surveyed indicated no or only minor regulatory 

burdens. An explication of our disagreement with Dr. Hopkins is 

contained in the report. Nevertheless, whether one decides to 

utilize the 80% differential calculated by Dr. Hopkins or the 50% 

differential estimated by the Office of Advocacy, one conclusion is 

beyond dispute -- small businesses bear a disproportionate share of 

this nation's annual regulatory bill. 

The information contained in the report is not only grist for the 

mill of academ~a. It is has real world implications. First, it 

puts to rest the canard that small businesses do not face 

disproportionate regulatory costs. Second, if small businesses are 

the most significant sector of the American economy, both in total 

number of firms and in job creation and innovation, then the 

, 
.' 

,'-," .". " . 
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disproportionate regulatory burdens absorbed by these small 

businesses acts as a brake on a powerful economic engine. If the 

economy is going to put the pedal to the metal so to speak" then 

something must be done to release the brake that regulation is 

imposing on small business. 

II. The Current Efforts 

The Clinton Administration came to Washington and within weeks of 

taking office, the President appointed Vice President Gore to head 

a task force to reinvent the government. Although the primary goal 

of that National Performance Review was to streamline the 

government and make it more efficient, it had a corollary objective 

-- to reduce regulatory burdens on all businesses, in particular on 

small businesses. That first effort achieved some real reductions 

in eliminating some regulatory and paperwork requirements. For 

example, the Small Business Administration substantially decreased 

the size of its guaranteed loan application. Was this effort 

important? Yes. Was this effort sufficient? In my estimation -­

NO! 

The Administration also recognized that the National Performance 

Review could not cut the costs without modifying the procedures 

that agencies use to promulgate regulations. Shortly after the 

release of the National Performance Review report, the President, 

as have previous Presidents, issued an Executive Order (12,866) 



· . 

which required agencies to 

maximizes net benefits to 

10 

select the 

the public 

regulatory method that 

(unless prohibited by 

statute), requires a cost/benefit analysis, and represents the most 

cost-effective method of achieving its regulatory objectives. In 

theory the Executive Order is fine but in the real world of 

regulatory decisionmaking, many rules that may be important to 

small business are excluded from that review because they do not 

meet the Order's threshold. In addition, independent regulatory 

agencies, such as the FCC, are not covered by the Order. Is this 

effort important? Yes. Is this effort sufficient? In my 

estimation -- NO! 

One idea that had been brought to the attention of both the 

Administrator of the SBA and myself was that some federal agencies 

employed overly zealous inspectors more interested in giving fines 

than ensuring small businesses complied with the regulations. 

Instead of issuing fines, these businesses suggested that the 

agencies provide compliance assistance to the small business rather 

than simply issuing fines. The Administration adopted that 

proposal and now instead of an OSHA inspector issuing a fine to a 

small business for a missing safety poster they give the business 

owner a copy of the poster. The enforcement policy also allows 

agencies to reduce or eliminate fines on small businesses if the 

business comes into compliance. Is this effort important? 

unquestionably! Is this effort sufficient? In my estimation -­

NO! 
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The Administration also recognized that changing the review process 

for future regulations would do nothing about the thousands of 

regulations currently in force and burdening small business. The 

President, on March 4, 1995, initiated Phase II of the National 

Performance Review by directing all federal agencies (independent 

agencies have voluntarily decided to comply), to conduct a page-by­

page review of all regulations and to eliminate or modify those 

that need reform. It cannot be denied that this ongoing effort 

will eliminate or modify numerous regulations. For example, the 

Small Business Administration is planning to cut the number of its 

regulations in half. The Food and Drug Administration plans to 

eliminate many of its food identity standards including that all 

important definition of grits. unfortunately, some agencies ~ay 

believe that certain regulations are vital that others do not. Is 

this effort important? 

estimation -- NO! 

Yes. Is this effort sufficient? In my 

This Congress also has made efforts to reduce the regu.latory 

burdens on business and governments. It passed and the President 

signed legislation prohibiting the imposition of unfunded mandates 

on state and local governments. Legislation also was enacted that 

amended the Paperwork Reduction Act which gave the Office of 

Management and Budget even more power to eliminate unnecessary and 

overly burdensome paperwork and information collection 

requirements. Finally, Congress is considering a raft of 

legislation to reform the regulatory process. Included in the 
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bills are requirements for cost-benefit analysis, sunsetting of 

regulations, risk assessments, and other requirements designed to 

ensure an agency has analyzed the problem and potential solutions. 

Are these efforts important? Yes. Are these efforts sufficient? 

In my estimation -- NO! 

All of these general solutions have an inherent flaw. They do not 

directly address the basic finding of this report --- that small 

businesses are disproportionately burdened by federal regulation in 

comparison to their large business competitors. Except for the 

specific regulatory reform efforts of the SSA and the change in 

enforcement policy at agencies such as OSHA and EPA, the current 

efforts are aimed at reducing regulatory burdens in general and not 

specifically on small business. While the expectation that 

eliminating regulations will benefit all businesses, including 

small ones, there is no such guarantee. For example, federal 

regulations which would eliminate airbags or other passive 

restraints in automobiles would have little impact on small 

business. On the other hand, raising the dollar threshold from $25 

to $75 for providing documentary proof for the deduction of 

business related meals and ent.ertainment expenses will provide a 

SUbstantial reduction in the burden imposed on small business. 

Regulatory reform without focus is likely to result in the Office 

of Advocacy doing another study fifteen years from now and finding 

the exact same result -- small businesses are disproportionately 

burdened by government regulation. Until the concerns of small 

, 
.' 
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business become paramount in the mindset of federal policymakers, 

it will be impossible to eliminate the disparate impact on small 

businesses. 

III. The Necessary Solution 

An act currently exists which is designed to inculcate concerns of 

small business into the regulatory process the RFA. 

Unfortunately as I and previous Chief Counsels have documented in 

our annual report and in testimony before both committees, 

compliance with the RFA is inadequate. Agencies, such as the 

Internal Revenue Service, the Department of Agriculture (with the 

Forest Service and Agricultural Marketing Service being especially 

egregious violators), 

the RFA with impunity. 

and the Department of Interior, can ignore 

The only way to ensure that all agencies 

comply with the RFA, and therefore consider the impact 6f their 

regulatory proposals on small business is to modify the RFA so that 

agency compliance can be tested in court. No longer wo~ld an 

agency be able to certify a proposed rule and avoid consideration 

of small business impacts entirely. If the agencies fear judicial 

review, it is because they have been doing an inadequate job in 

considering the impacts on small business and devising alternatives 

that will achieve their statutory objectives without imposing the 

disproportionate impact on small business found by our study. 

Agencies that comply with the law should have no fears. Until that 

time, it will remain open season on small business. 
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I cannot state strongly enough that federal agencies cannot reduce 

these burdens single-handedly. Congress, itself, needs to be more 

sensitive to the burdens on small business when it enacts 

legislation. In 1989, the Senate Small Business Committee held a 

hearing on the need for reformation of the RFA and John Satagaj, 

the head of the Small Business Legislative Council, suggested that 

Congress make the RFA applicable to its legislative actions. That 

was a good idea then and remains a good idea today. 

Thank you for your attention today. I am willing to answer any 

questions the committees' members may have. 
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. [COMMITTEE PRINT) 

(Showing the text of H.R. 994, a8 reported by the Committtee 
on Government Reform and Oversight, and as amended by 
thee~ents) 

1 SECTION 1. SHORT TITLE. 

2 This Act may be cited as the "Regulatory Sunset and 

3 Review Act of 1995". 

4 SEC. 2. PURPOSE. 

S The purposes of this Act are--

6 (1) to require agencies to regularly review their 

7 significant rules to determine whether they should be 

8 continued without change, modified, consolidated 

9 with another rule, or allowed to tenninatej 

10 (2) to require agencies to consider the com-

11 ments of the public, the regulated comm1lIlity; and 

12 the Congress regarding the actual costs and burdens 

13 of rules being reviewed under this Act, and whether 

14 the rules are obsolete, unnecessary, duplicative, con· 

15 tlicting, or otherwise inconsistent; 

16 (3) to require that any rules continued in effect 

17 under this Act meet an the' legal requirements . 

18 that would apply to the issuance of a new rule, in· 

19 eluding any applicable Federal cost/benefit and risk 

20 assessment requirements; 

OctoDer 27, 199!:! (2:23 p.m.) 
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2 8i~e8:B:t P\tIe5 ~ e.Pe ~ eSHttiieea' iB ef¥ee:& ftS 

3 e, :r8~t ei SUBset l'eviews, 

4 (4) to provide for the termination of 

5 significant rules and other rules thl'ough 

6 a sunset review process; 

7 (5) to provide for a petition process that allows 

8 the public and appropriate committees of the Con-

9 gress to request that other rules that are not signifi-

10 cant be reviewed in the same manner as significant 

11 rules; and 

12 (6) to reqcire the Administrator to coordinate 

13 and be responsible for sunset reviews conducted by 

14 the agencies. 

1 S ~ 3. &E¥IKW ~ 'l'ERMII~","'TIQl!>l" QIi: BKCYlaATI9Jl8, 

16 ~ eiEeetii"l'ell:eBS ef ft eevepea f'ttie stiftH: tef'fttifte,te ell: 

17 4ifte 8:~1ieMle t;e~8fl M:ie Bpeeifie~ m seetiett ~ 

18 ell ~ lHtie88 t.M PItie tit "e"Iiewea ill: e:ee6pEiafiee ..mft tfte 

19 pp8eeattl"eS itt seetl6!i " 'betepe ~ te~8:tiell: 6et.e tme 

20 eempl:ies witB BeeSell: ~ 

21 SEC. S. REVIEW OF REGULATIONS. 

22 A covered rule shall be subject to .review 

23 in accordance with this Act. Upon completion 

24· of such review, the head of the agency which 

Octobsr 27, 1995 (2:23 p.m.) 
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1 promulgated such rule shall conduct a rule-

2 making in accordance with section 8(d}. 

3 SEC. 4. RULES COVERED. 

4 (a) COVERED RULES.-For purposes of this Act, a 

5 covered rule is a rule that-

6 (1) is detennined by the Administrator to be a 

7 significant rule under subsection (b); or 

8 (2) is any other rule designated by the Adminis-

9 trator under tBis Ae4; subsections (c) and (d) 

10 for sunset review. 

11 (b) SIGNIFICANT RULES.-For purposes of ~ Act, 

12 a significant rule is a rule that the Administrator aeta' 

13 mmes 

14 fit ftM Peettii!ea itt eP is ~ tie 'Pe~ itt ftft 

ltIBfI:~ea ~ 6ft 'ii&e eeensiny ef IIlIQQ,OQQ,QQQ eP 15 

16 mere, 

17 ~ is e: marie. !'tie; 6& QM 4;ef'l'ft is aehea itt 

18 ~lttWe Q:raer 1aa91 fas m effeet 6ft tfte ~ tiMe 

19 tiM;I; hetttWe 6!'ftep WM m e§e~, eP 

20 f81 wee iswea JJ1H'S~ t& e: sigmfiee:i ~. 

21 1a1;My ft:eflMl, aft tiBM ~ is ae~ea itt E~ellt¥;le 

22 Orae!' 198E36 fa& itt eiiee4; 6ft tlfte &M 6:a,t;e ~ E!e:-

23 eeu:Siw ePEl:eP Wft& itt ei!€eet). 

October 2:7, 1995 (~:23 p.m.) 
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1 determines was issued pursuant to a regu-

2 latory action that is likely to result in a rule 

3 that may-

4 (1) have an annual effect on the econ-

5 omy of $100 million or more or adversely 

6 

7 

8 

9 

affect in a material way the economy, a 

sector of the 'economy, productivity, com­

petition, jobs, . the environment, public 

health or. safety, or State, local, or tribal 

10 governments or communities; 

11 (2) create a serious inconsistency or 

12 otherwise interfere with an action taken 

13 or planned by another agency; 

14 (3) materially alter the budgetary im- . 

15 pact of entitlements, grants, user fees, or 

16 loan programs oar the rights and obUga-

17 tions of recipients thereof; or 

18 (4) raise novel legal or policy issues 

19 arising out of legal mandates or the 

20 President's priorities. 

21 (c) PuBLIC PETITIONS.-

22 

23 

24 

25 

October 27.1995 (2:23 p,m.) 

(1) L~ GENERAL.--:Any person adversely af­

. fected by a rule that is not a significant rule may 

submit a petition to ~ ~etf'8;1iep the head 

of the agency which promulgated the rule 

~005 
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2 

3 

4 

8 

9 

10 

11 

12 

13 

14 

l5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

October 27.1995 (2:23 p.m.) 
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requesting that ~ ~t&1' such agency 

head designate the rule for sunset review. ~ :Aft­

ft.lif:t:istfttt6f' Such agency head shall designate 

the rule for sunset review unless the _\-MttMtsa-tt'cOl" 

such agency head determines that it would be 

unreronable to. conduct a sunset review of the ~e. . 

In making such detennination, ~ ~.B:t6P 

such agency head shall take into account the 

number and nature of other petitions received on the 

same rule, whether or not they have already been de­

nied. 

(2) FORM AND CONTENT OF PETITION.-A pe­

tition under paragraph (1)-

(A) shall be in writing, but is not otherwise 

required to be in any particular form.; 

(B) shall identity the rule for which sunset 

re .... iew is requested with reasona~le specifieity 

and state on its face that the petitioner .seeks 

sunset review or a similar review of the rule; 

and 

(0) shall be accompanied by a $20 process­

ing fee. 

(3) RESPONSE REQUIRED FOR NONCOMPLYING 

PETITIONs.-If tM ~ep such agency 

head determines that a petition does not meet the 

~006 
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1 requirements of this stHlseet!6f1 paragraph (2), 

2 ~ lzEl!n:mist=r,8:te!' such agency head shall pro-

3 vide a. response to the petitioner within 30 days after 

4 receiving the petition, notifying the petitioner of the 

5 problem and providing information on how to formu-

6 late a petition that meets those requirements. 

7 (4) DECISION WITHIN 90 DAYS.-Within the 90-

8 day period beginning on the date of receiving a peti-

9 tion that meets the requirements of this subsection, 

10 t.Be AtHUM.t!1i!'&:!ie!' such agency head shall 

11 transmit a response to the petitioner stating whether 

12 the petition was granted or denied, except that ~ 

13 M",j"jee-a1;sp such agency head may extend 

14 such period by a total of not more than 30 days. 

15 (5) PETITIONS DEEMED GRANTED FOR SUB-

16 STANTIAL INEXCUSABLE DELAY.-A petition for 

17 sunset review of a rule is deemed to have been 

18 granted by tfie :A:Elm:im_a.1;&3! such agency 

19 head, and ehe ~.8:t6r such agency head 

20 is deemed to have designated the rule for sunset re-

21 view, if 8. court finds there is 8. substantial and inex~ 

22 cusahle delay, beyond the period specified in par8.-

23 graph (4), m. notifying the petitioner of the ..:'~ 

24 ~r's such agency head's determination to 

25 grant or deny the petition. 

OClober 27,1995 (2:23 p.m.) 
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1 (6) PUBLIC LOG.-The Administrator shall 

2 maintain a public log of petitions submitted under 

3 this subsection, that includes the status or disposi-

4 tion of each petition. 

S (d) CONGRESSIONAL REQUESTS.-

6 (1) IN GE~"ER.\L.-An appropriate committee of 

7 the Congress, or a majority of the majority. party 

.. 8 members or a majority of nonmajority party mem-

9 bers of such a committee, may request in writing 

10 that the Administrator designate any rnle that is not 

11 a signifieant rule for sunset review. The Adminis-

12 trator shall designate such rule for sunset review 

13 within 30 days after receipt of such a request unless 

14 the Administrator determines that it would be un-

15 reasonable to conduct a sunset review of such role. 

16 (2) NOTICE OF DENIAL.-If the Administrator 

17 denies a congressional request under this subsection, 

18 the Administrator shall transmit to the congressional 

19 committee making the request a notice stating the 

20 reasons for the denial. 

21 (e) PunLICATION OF NOTICE OFDESIGN.ATION FOR 

22 SUNSET REVIEW.-A:fter designating a rule tm<ie!' ~ 

23 ~ under subsection (c) or (d) for sunset re· 

24 view, the applicable agency head or the Admin-

October 27.1995 (2:23 p.m.) 
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1 istrator shall promptly publish a notice of that designation 

2 in the Federal Register. 

3 SEC. 5. CRITERIA FOR SUNSET REVIEW. 

4 W COMPLi:AHOB ¥lIm O'fmlB LAwo. lH ~ ~ 

5 eetttmae ... ti~8t eB8:E:ge, meeify, et'. eeMeli5tle eey i"tfIe 

6 saBje~ 4;& S'lI::'&8et p~ew, the eaRtmtteti, meMB:ea, et' e6ft-

7 eeliaa:t;ea!'ttle mM't 6e a;tttih6piflea B1 ffi:w 8:Rft meet sa. ~ 

8 f"Iiea:l3:le peEftHPemeftts ~ watHa &ffIylifttiep ~ !awe 

9 eta E!iee1!ti¥e 6paeps if ie were issuea a8 8; !leW rttJe:. ~ 

10 l'W"fi6see e-i ~ seeSe!!; 8Ilf'He&ele P8f!lliPelfteRts iRela8e 

11 EI:!l1 pef!wemeRts €eP ea£#BeReiH aR&lysis MI:tl tmy pe. 

12 ~emeRt;s fep e __ tiHlea f'iM 8:!lttlysis 8:!lS: ~ assess 

13 ffteRli. 

14 (a) COMPLIANCE WITH OTHER LAws.-In order 

15 for any rule subject .to sunset review to con-

16 tinue without change or to be modified or 

17 consolidated in accordance with this Act, 

18 such rule must be authorized by law and meet 

19 all applicable requirements that would apply 

20 if it were issued as a new rule pursuant to sec-

21 tion 553 of title 5, United States Code. For pur-

22 poses of this section, the term "applicable re-

23 quirements" includes publication of a notice 

24 of proposed rulemaking described in section 

25 8(c)(2}, any requirements for cost-benefit 

October 27. 1995 (2:23 p.m.) 

~009 

'7 . 



lO/27/95 FRI 18:46 FAX 

F:\M4 \ HYDE \ HYDE.D41 H.L.e. 

9 

1 analysis, and any requirements for standard-

2 ized risk analysis and risk assessment. 

3 (b) GoVERNING LAw.-If there is an irreconcilable 

4 conflict between such applicable requirements and an Act 

5 under which a rule was issued., the conflict shall be re-

6 solved in the same manner as such conflict would be re-

7 solved if the agency were issuing a new rule. 

8 SEC. 6. SUNSET REVIEW PROCEDURES. 

9 (a) FuNCTIONS OF THE ADMINISTRATOR.-

·10 (1) NOTICE OF RtJ1.ES StJ'BJECT TO REVIEW.-

11 (A) INvENTORY AND FIRST LIST.-Within 

12 6 months after the date of the enactment of 

13 this .Act, the Adnllnistrator shall conduct an in-

14 ventory of existing rules and publish a £irst list 

15 of covered rules. The list shaJl-

16 (i) specify the particular group to 

17 which each significant rule is assigned 

18 

19 

20 

21 

22 

23 

24 

OClocer 27, 1995 (2:23 p.m.) 

under paragraph (2), and state the iief'mi 

:Mtfeft 6tie review deadline for all sig­

nificant rules in each· such group; and 

(ii) ~clude other rules subject to sun­

set review for any other reason, and state 

the iermme.tisft 6M;e review deadline 

for each such rule. 

!€;I 010 
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1 (B) SUBSEQUENT LISTS.-Aiter publica-

2 tion of the first list under subparagraph (A), . 

3 the Administrator shall pablish an updated list 

4 of covered rules at least annually, specifying the 

5 tennination date for each rule on the list. 

6 (2) GR01JPING OF SIGNIFICANT RULES IN FIRST 

7 LIST.-

8 (A) STA.GGERED REVIEW.-The Adminis-

9 trator shall assign each significant rule in effect 

10 on the date of enactment of this .Act to one of 

11 4 groups established by the Administrator to 

12 permit orderly and prioritized sunset reviews, 

13 and specify for each group 6: 1;ePftl::iB:a.tteB 6ttt:e 

14 an initial review deadline in accordance 

15 with section 7(a)(1). 

16 (B) PRrORITIZATIONS.-In detenninjng 

17 which rules shall be given priority in time in 

18 that assignment, the Admini"trator shall con-

19 sult with appropriate agencies,' and shall 

20 prioritize rules based on-

21 (i) the grouping of related rules in a.c-

22 cordance with paragraph (3); 

23 (ii) the a"tent of the cost of each rule 

24 on the regulated community and the pub-

October 2T. 1995 (2:23 p.m.) 
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1 lie, with priority in time given to those 

2 rules that impose the greatest net cost; 

3 (iii) consideration of the views of reg-

4 ulated persons, including State and local 

5 governments; 

6 (iv) whether ~ particular rule has reo 

7 cently been subject to costlbenefit analysis 

8 and risk assessment, with priority in time 

9 given to those rules that have not been 

10 subjeet to such analysis and assessment; 

11 (v) whether a particular rule was is· 

12 sued under a statutory provision that pro· 

13 vides relatively greater discretion to an· of· 

14 . ficial in issuing the rule, with priority in 

15 time given to those rules that were issued 

16 under provisions that provide relatively· 

17 greater discretion; 

18 (vi) the burden of reviewing each rnle 

19 on the reviewing agency; and 

20 (vii) the need for orderly processIng 

21 and the timely completion of the sunset re-

22 views of existing rules. 

23 (3) GROUPING OF RELATED RULES.-The Ad· 

24 nUnistrator shall group related rules under para-

25 graph (2) (and designate other rules) for simulta· 

October 27.1995 (2:23 p.m.) 
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1 neous sunset review based upon their subject matter 

2 similarity, functional interrelationships, and other 

3 relevant factors to ensure comprehensive and coordi-

4 nated review of redundant) overlapping, and conflict· 

. 5 ing rules and requirements. The _~d:m.icistrator shall 

6 ensure simultaneous sunset reviews of covered rules. 

7 without regard to whether they were issued by the 

8 same ageney, and shall designate any other rule for 

9 sunset review that is necessary fox: a comprehensive 

10 sunset review whether or not such other rule is oth· 

11 erwise a covered rule under this Act. 

12 (4) GUIDANCE.-The Administrator shall pro-

·13 vide timely guidance to agencies on the conduct of .. 

14 sunset reviews and the preparation of sunset review 

15 notices and reports required by this Act to ensure 

16 uniform., complete, and timely sunset re\iews and to 

17 ensure notice and opportunity for public comment 

18 consistent with section 8. 

19 (5) REVIEW AND EV4<UATION OF REPORTS.-

20 The Administrator shall review and evaluate each 

21 preliminary and tEal report submitted by the head 

22 of an agency pl.U'SUant to this section. Within 90 

23 days after receiving a preliminary report, the Admin· 

24 istrator shall transmit comments to the head of the 

2S agency regarding-

C..:tober Zi. 1995 (2:23 p.m.) 
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1 (A) the quality of the analysis in the re-

2 port, including whether the agency has properly 

3 applied section 5; 

4 (B) the consistency of the agency's pro-

S posed action with actions of other agencies; and 

6 (C) whether the rule should be continued 

7 without change, modified, consolidated with an-

8 other rule, or allowed to terminate. 

9 (b) AGENCY SUNSET REvIEW PRocEDURE.-

10 (1) SUNSET REVIEW NOTICE.-At least 21(2 

11 years before the 'eermme.$ieR Elate review dead-

12 'line under section 7(a) for a covered rule issued by 

13 an agency, the head of the agency shall-

14 CA) publish a sunset rrnew notice in ac-

15 cordance with section 8(a) in the Federal Reg-

16 ister and, to the extent reasonable and prac-

17 ticable, in other publications' or media that are 

18 designed to reach those persons most affected 

19 by the covered rule; and 

20 (B) request the views of the Administrator 

21 and the appropriate committees of the Congress 

22 on whether to continue without change, modify, 

23 consolidate, or terminate the covered rule. 

24 (2) PRELIMINARY REPORT.-In reviewing a cov-

25 ered rule, the head of an agency shaJI-

October 27, 1995 (2:23 p.m,) 
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1 (A) consider public comments and other 

2 recommendations generated by a sunset review . 

3 notice under paragraph (1); and 

4 . (B) at least 1 year before the tePmifta1;i6!l 

5 tiMe review deadline under section7(a) for 

6 the covered rule, publish in the Federal Reg-

7 ister and transmit to the Administrator and the 

8 appropriate committees of the Congress a pre-

9 lirnjnary report in accordance with section 8(b). 

10 (3) FINAL REPORT.-The head of an agency 

11 shall consider the public comments and other rae-

12 ommendations generated by the preliminary report 

13 under paragraph (2) for a covered rule, and shall 

14 consult with the appropriate oonunittees of the Con-

15 gress before issuing a final report. At least 90 days 

16 before the llermiBMi6ft ~ review deadlhie of 

17 the covered rule, the head of the agency shall pub-

18 lish in the Federal Register and transmit to the Ad-

19 ministrator and the appropriate com.mlttees of the 

20 Congress a final report in aooordance with section 

21 8(c). 

22 (c) EFFECTIVENESS OF AGENCY RECOMMENDA-

23 TION.-If a final report under subsection (b)(3) rec-

24 ommends that a covered rule should be continued without 

25 change, modified, or consolidated with another rule, the 

Oc1coer 27,1005 (2:23 p.m.) 
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1 rule is may be continued, modified, or consolidated in 

2 accordance with ~ 'l'eeeBmle:aas.:aea eiieeti¥e ~ Ela:ye 

3 a:fte!a f3SelieeAi6R ei t;fte. Mttl l'ef36rii, 'dftless tfte ~ 

4 fteer 6P fl:Mtaer ei§eer ae~ea By the PiresiaeM pe­

S Itsftee ft: !i6see ~ ~ 89 (jay flel"ietl st6;iiftg that ~ 

6 Me eft&Y Il&t he Be e,~aetl rm'llft6ltoe eB:8J!g'e, Jft6~eEl; 

7 6P eaflSelidttiefi. ~ AIi""i"i8tt'&tiel' 6P etheP e!Beef' E1ee-' 

8 i@'AS:iea e,r the PiresiaeRt; efteY at;&t;e m ~ Beeee 1lfte !"ett-

9 seRe fep ~ e::eftSf!:. section 8. 

10 ~ '8BiS&l:l':t'l:lf8B. lis: es Jef'ea f'ItI:e ~-ees fel' 

11 tm1 peaeeR p~t ~ ~ Aetr, if, sM:Y ~ he reissliea 

12 m elffli!tttHe~ tfte. SfI:Hte feFm aftIess ~ ~ e6Jft!'ties 

14 if:!l8:tefi By tee P!-esitleBi 6;f3l'f'tWtS ~ !'!He:-

15 fet (d) PRESERVATION OF L1IIDEPENDENCE OF FED-

16 ERAL BANK REGULATORY AGENCmS.-The head of any 

17 appropriate Federal bankjng agency (as that tenn is de-

18 fined in section 3 (q) of the Federal Deposit Insurance Act 

19 (12 U.S.C. 1813(q»), the Federal Housing Finance Board, 

20 the National Credit Union Administration, and the Office 

21 of Federal Housing Enterprise Oversight shall have the 

22 authority with respect to that agency that would otherwise 

23 be granted under subsections (c) and (d) of this section, 

24 section 7(a)(2)(B), and section 7(c) to the Administrator 

25 or other officer designated by the President. 

Octoller 27. 1995 (2:23 p.m.) 
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1 SEC. 7. TEIUU}'l.TIQW ~ REVIEW DEADLINES FOR COV-

2 ERED RULES. 

3 (a) L~ GENERAL.-For purposes of section 3, the ~. 

4 ~8!l 8Me review deadline of a covered rule is as 

5 follows: 

6 (1) EXISTING SIGNIFICANT RULES.-For a sig-

7 nificant rule in effect on the date of the enactment 

8 of this Act, the initial 1;e~a8a eat;e review 

9 deadline is the last day 'of the 4-year, 5-year, 6-

10 year, or 7-year period beginning on the date of the 

11 . enactment of this Act, as specified by the Adininis-

12 trator under section 6(a)(2)(A). For any significant 

13 rule that 6 months after the date of enactment is 

14 not assigned to such a group specified under section 

15 6(a)(2)(A),the initial ilenttmMiea eate review 

16 deadline is the last day of the 4-year period be-

17 ginning on the date of enactment of this .Act. 

18 (2) NEW SIGNIFICANT RULES.-For a signifi-

19 cant rule that first takes effect after the date of the 

20 enactment of this Act, the initial 1ie~tiiea tIMe 

21 review deadline is the last day of either-

22 (A) the 3-year period beginning on the 

23 date the rule takes effect, or 

24 (B) if the Administrator determines as 

25 part of the rulema.king process that the rule is 

26 issued pursuant to negotiated rulemaking pro-

October 27. '995 (2:23 p.m.) 

1aI017 , 
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1 cedures or that compliance with the rule re-

2 quires substantial capital investment, the 7 -year 

3 period beginning on the date the rule takes ef-

4 feet. 

S (3) RULES COVERED PURSUAlII"T TO PUBLIC PE-

6 TITION OR CONGRESSIONAL REQUEST .-For any rule .. , 
7 subject to sunset review pursuant to 8. public peti· 

8 tion under section 4(c) or a congressional request 

9 under section 4(d), the initial tePJniBe.tisl'i ~ re-

10 'view deadline is the last day of the a-year period 

11 beginning on-
12 (A) the date the Administrator so des-

13 ignates the rule for review; or 

14 (B) the date o,f issuance of a final court 

15 order that the Administrator is deemed to have 

16 designated the rule for sunset r8\i.ew. 

17 (4) RELATED RULE DESIGNATED FOR RE-

18 VIEW.-For a rule that the Administrator designates 

, 19 under section 6(a)(3) for sunset review because it is 

20 related to another covered rule and that is grouped 

21 with that other rule for simultaneous review, the ini-

22 tial ~eft ~ review deadline is the 

23 same as the te~a.tieft tHtte review deadline 

24 for that other rule. 

Octoller 27, ,BQ5 (2'23 p . .".) 
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1 (5) RULES CONTINUED AFTER SUNSET RE· 

2 VIEW. Fep tt f'!tie t;fte efieeaveftess ~ wh:ieli M,a 

3 Mea meMea 1:J::B:aer Beefi8ft 3; the ftefi 1iermiftft.ti6ft 

4 Elttte is tihe Jest day ef ~. 7, eM" Ileriaa l!egri~ 

5 Mi: tdie 8Me tihe NIe ~ala ~ te!"9l:iftEtl;eel lHi6er 

6 eeeaeft 3 if ft hM ~ 8eeft eme1iaea. For a rule 

7 which continues in effect after a sunset 

8 review under this Act, the next 1i~M:I: 

9 El£tee review deadline is the last day of the 7-

10 year period begimiing on the date of the preceding 

11 review deadline date. 

12 (b) TEMPORARY EXTENSION.-The t~l1;m8'B: 6:Me 

13 review deadline under subsection (a) for a covered 

14 rule may be extended by the Administrator for not more 

15 than 6 months by publishing notice thereof in the Federal 

16 Register that descn'bes- reasons why the tem· 

17 porary extension is necessary to respond to or 

18 prevent an emergency situation. 

19 a7 meltiBeaa6M taM !the-ttia Be !'l'lMe fie the 

20 !"tile _ W reM6BS why w meeH§eftt!MiS e8:MI:et! 

21 Be B'I:fIIIie. ~ tlie erigiH&l tef'!'B:i'B:ftt!eft ElMie; 8!' 

22 00 f'e886BS wfty. tibe temf'6re:ry efieftsi8ft is 'B:ee-

23 essa:r, 4;& f'8Sfl8'B:a t;e 9P IlPew'B:t 6ft 8B1:8F!ElHey sitae:-

24 tietr. . 

. October Z7. 1995 (2:23 p,m.) 

IaI 019 



·10/27/95 FRI 18:52 FAX 

F:\M4IHYDE\HYDE.D41 H.L.C. 

19 

1 ~ :bIMFf1d'fON eN- l!iH!lHfM Ra!JVIHlWS. All 8:geftey 

2 me;" ~ lIfttie~Qlte 8; eempreheasive re>riew ft!%Ei eig'8i£ietl:ft1; 

3 l'eflsioa ef ft 66' erea l"HIe mere :fpetltlefl:~ ~ peEltlRo@a 

4 tiy ~ eeetiefl: &P a:aetaep lew; U:B:lese ~ J:ieftE1 ei tee ~ 

5 ey aetei"ftI!Hies, ttflft 1;ke .AFlffJi'fliRtl:ller e6fte1tf'1!J,. tBttt ~ 

6 tilteIy aefteees ~ 8tlelt review ftfttll."eWileft e\ttweigli ~ 

7 feas6ee?ele eIil'eft~eB tfte,j; Beve 6eeft ma$ fa rdi.mee 

. 8 MI: 1;ke !'tt:Ie:-~ pm pesee ef tftis seea6H; It law tft&)' Be 

9 eeftBiderea te. retlttiPe 8; e8BlfH'etieftBMl !'EJ'Y'iew tII!lft ei~ 

1 0 ~ l'~ieft ef Q ~ if it lftftkes eigtH§e8:fl:ii eti:aB:gee m 
.11 tdie kt tm6:el" 'Onmeli tdie f'Iti.e WItS is!Mea. 

12 t&t (c) DETERMINATIONS WHERE RtTLES HAVE 

13 BEEN AMENDED.-For purposes of this Act, if various 

14 provisions of a covered rule were issued at different times, 

15 then the rule as a whole shall be treated as if it were is­

] 6 sued on the later of.-

17 (1) the date of issuance of the provision of the 

18 rule that was issued first; or 

19 -fil1 ~ ElMe tlie fftEIM peeeftti eempre'hefl:Sive Fe-

20 'i'iew ft:M si@'BiHeeet pe"MiElft ef· ~ Me WQB eem-. 

21 pIeties. 

22 (2) the date the most recent sunset re-

23 view of the rule under this Act was com-

24 pleted. 

October 27, 1~S (2:23 p,m,) 
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1 tet CS1tH'ffi"KES!fBfV1ll &E¥.FFJW ~ SIENfFlOO,CP Be-

2 WElim, D:e?'Hf.l!lD. In tiIHs seett6R; the ~ "e6Inf'f'eheft 

3 sive 1"e"riew tI:ft6: si~eEt:ft'6 pe'Ii'isiMl" me8:BS 

4 flt & sl:lftSe~ l"eflew, whetaep 6P Bet ~ !'Itie i8 

5 'Perl isea, 6f' 

6 ~ it reflew tme l"svisisJ'i ef 6- ~ eSBSisfieRi 

7 wHa ffiitiseee6f1 ~ . 

8 SEC. 8, SUNSET REVIEW NOTICES AND AGENCY REPORTS. 

9 (a) SUNSET REvIEw NOTICES.-The sUllSet review 

10 notice under section 6(b)(1) for a. rule shall-

11 (1) request comments regarding whether the 

. 12 rule should be continued without change, modified, 

13 consolidated with another rule, or allowed to termi· 

14 nate; 

15 (2) if a.pplicable, request 'comments regarding 

16 whether the rule meets the applicable Federal cost/ 

17 benefit and risk assessment criteria; and. 

18 (3) solicit comments about the past implemen-

19 tation and effects of the rule, including-

20 (A) the direct and indirect costs incurred 

21 because of the rule, including the net reduction 

22 in the value of private property (whether real, 

23 personal, tangible, or intangible), and whether 

24 the incremental benefits of the rule exceeded 

25 the incremental costs of the rule, both generally 

October 27.11195 (2;23 p.m.) 
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1 and regarding each of the specific industries 

2 and sectors it covers; 

3 (B) whether the rule as a whole, or any 

4 maJor feature of it, is outdated, obsolete, or un-

5 necessary, whether by change of technology, the 

6 marketplace, or otherwise; 

7 (C) the extent to which the rule or infor-

8 mation required to complywitb. the rule dupli-

9 cated, conflicted, or overlapped with reqUll'e-

10 ments under rules of other agencies; 

11· (D) in the case of a rule addressing a risk 

12· to health or safety or the environment, what the 

13 perceived risk was at the time of issuance and 

14 to what extent the risk predictions were aecu-

15 rate; 

16 (E) whether the rule unnecessarily im.-

17 peded domestic or international competition or 

18 unnecessarily intruded on free market forces, 

19 and whether the rule unnecessarily interfered 

20 with opportunities or efforts to transfer to the 

21 private sectpr duties carried out by the Govern-

22 manti 

23 (F) whether, and to what extent, the rule 

24 imposed unfunded mandates on, or otherwise 

25 affected, State and local governments; 

October 27. 1995 (2:23 p.m.) 
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22 

(G) whether compliance with the rule re­

quired substantial capital investment and 

whether terminating the rule on the next t;~l'!l.'li 

Btlitie;a ~ review deadline would create 

an unfan- advantage to those who are not in 

compliance with it; 

(H) whether the rule constituted the least 

cost method of achieving its objective consistent 

with the criteria of the Act under which the 

rule was issued, and to what extent the role 

provided tlexibility to those who were subject to 

it; 
. 

(1) whether the rule was worded sllnply 

and clearly, including clear identification of 

those who were subject to the rule; 

(J) whether the rule created negative unin­

tencled consequences; 

(K) the extent to which information re­

quirements under the rule can be reduced; and 

(L) the extent to which the rule has con­

tributed positive benefits, particularly health or 

safety or environmental benetits. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 (b) PRELIMINARY REpORTS ON SUNSET REVIEWS.-

24 The preljminary report under section 6(b)(2) on the sun-

October Zl. 1005 (2:23 p.m.) 
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1 set review of a rule shall request public conunents and con-

2 tain-

3 (1) Sf'eeme €ttettifl:l ham~ Mttl legoti esl!lelti 

4 sieM el t:ae fteM ei ~ ag811~ eSf16:ttetmg t:he re-

5 'Yiew f'eg'ltl'eg ~ !tl'l'IieMiMl ei seeiieft S fie t:ae 

6 . specific requests for factual findings and 

'1 recommended legal conclusions regard. 

8 ing the application of section 5 to the rule, 

9 the continued need for the rule, and whether the 

10. rule duplicates functions of another rule; 

11 (2) a I'peHmiBary tiet;el"m:iftassB request for 

12 comments on whether the rule should be contin-

13 ued without change, modified, consolidated with an-

14 other rule, or allowed to terminate; and 

15 (3) if consolidation or modification of the rule 

16 IS recommended, the proposed text of the consoli-

17 dated or modified rule and' other relevant informa-

18 tion required by law itt It; :aM:i:ee ei p! "1'''ge~ ~ 

19 ~. 

20 (c) FINAL REPORTS ON SuNSET REvmws.-The re-

21 port under section 6(b)(3) on the sunset review of a rule 

22 shall contain·-

23 (1) the ~ factual findings. and legal conc1u-

24 sions of the head of the agency conducting the re-

25 view rega.rdjng the application of section 5 to the 

OC1Ober 27, ,995 (2:23 p.m.) 
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1 rule and the agency head's proposed rec-

2 ommendation as to whether the rule should be 

3 continued without change, modified, consolidated 

4 with another rule, or allowed to tenninate; ftBEl 

5 ta1 Ht ~ ee.ee- 6f ft "* ~ is e6~lle~ wttift-

6 6'1!'& eb!l:ft~, 1l:t8eliHea, 6i' eeHSeltfle:6ed wi:E& &ftet,Mp 

7 l"t!:1e; t:lrie ~ ef t.M Pa:Ie:-

8 ' (2) in the case of a rule that the agen-

9 cy head proposed to continue without 

10 change or to modify or consolidate with 

11 another rule-

12 (A) a notice of proposed rule-

13 making under section 553 of title 5, 

14 United States Code. or under other 

15 statutory rulemaking procedures re· 

16 quired for that rule, and 

17 (B) the text of the rule as so con-

18 tinued, modified, or consolidated; and 

19 (3) in the case of a rule that the ageri. 

20 cy head proposes to terminate, ,a notice of 

21 proposed rulemaking for termination 

22 consistent .with paragraph (2)(A). 

23 (d) RULEMAKING.-After pUblication of the 

24 final report under subsection (c) for a sunset 

25 review of a rule, the head of the agency which 

October 27. lWS (:<:23 p.m.) 
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1 conducted such review shall conduct the rule-

2 making which is the subject of the notice 

3 under subsection (e), 

4 SEC; 9. DESIGNATION OF AGENCY REGULATORY REVIEW 

5 OFFICERS.· 

6 The head of each agency sballdesignate an ·otllcer 

7 of the agency as the Regulatory Review Officer of the 

8 agency. The Regulatory Review Officer of an agency shall 

9 be responsible for the implementation of this Act by the 

10 agency and shall report directly to the head of the agency 

11 and the Administrator with respect to that responsibility. 

12 SEC. 10. RELATIONsmp TO OTHER lAW; SEVERABILITY. 

13 (a) RELATIONSHIP TO AP.A. Elfeepti t.e tfte eBe!l~ 

14 ~ ~ .ti; 8: aiPeeli ee~ witS: tfte fjP~8BS ei t;lHe 

15 Aeti; B:~!Mtg Nothing in this Act is intended to super-

16 sede the provisions of chapters 5, 6, and 7 of title 5, Unit-

17 ed States Code. 

18 (b) SEVERABILITY.-If any provision of this Act, or 

19 the application of any provision of this Act to any person . 

20 or circumstance, is held invalid, the application of such 

21 provision to other persons or circumstances, and the re-

22 mainder of this Act, shall not be affected thereby. 

October 27. 1995 (2:23 p.rn.) 
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I SEC. 11. EFFECT OF TERMINATION OF A COVERED RULE. 

2 ~ EF"FBo~ ep TBRMIN:A'HO!l, GBfJERALLY. BIt' ~ 

4 8-

S (a) EFFECT OF TERMINATION, GE?>."'ERALLY.-If a 

6 covered rule is terminated pursuant to this 

7 Act-

8 (1) this Act shall not be construed to prevent 

9 the President or an agency from exercising any au-

10 thority that otherwise exists to implement the sta.t-

11 ute under which the rule was issued; 

l2 ~ m 8ft ~ReY pl'eeeeElHtg e;p eeMt; &:eaea ~ 

13 ~eea 8ft a:geaey .me & aea ageaey I'~, tl:te !'tHe 

14 sBe:H he giveft !le ~ effeeI; (stffijeell ~ Ptl:l'a8'!'8:pft 

15 t3tt eEeeflll tEe the l'e~aes4; ei t.lie aea ft~eaey ~fIriy, 

16 tit6: 

17 [(2) in an agency proceeding or court 

18 action between an agency and a non-

19 agency party, the rule shall be given no 

20 conclusive legal effect but may be submit-

21 ted as evidence of agency practice and 

22 procedure; and] 

23 (3) aet .. i~Eti!tg see1iiea 3; this Act shall not 

24 be construed to prevent the continuation or institu-

25 tion of any enforcement action that is based on a 

OctOber 27.1995 (2:23 p.m.) 
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1 violation of the rule that occurred before the eff.'ec-

2 tiveness of the rule terminated. 

3 (b) EFFECT ON DEADLINEs.-

4 (1) IN GENERAL.-N otwithstanding subsection 

5· (a), any deadline for, relating to, or involving any 

6 action dependent upon, any rule terminated under 

7 this Act is suspended until the agency that issued 

8 the rule issues a new rule on the same matter, un-

9 less otherwise provided by a la.w. 

10 (2) DEADLINE DEFINED.-In this subsection, 

11 the tenn "deadline" means any date certam for ful-

12 fiUjng any obligation or exercising any authority es-

13 tablished by or under any Federal rule, or by or. 

14 under any court order implementing any Federal 

15 rule. 

16 SEC. 12. JUDICIAL REVIEW. 

17 (a) IN GENERAL.-A denial or substantial inexcus-

. 18 able delay in granting or denying a petition under section 

19 4(0) sball be considered final agency action subject to 

20 review under section 702 of title 5, United 

21 States Code. A denial of a congressional request under 

22 section 4( d) shall not be subject to judicial review. 

23 (b) TIME LIMITATION ON FILING A CIVIL ACTION.-

24 Notwithstanding any other provisions of law, an action 

October 27.1995 (2:23 p.m.) 
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I seeking judicial review of a final agency action under this 

2 Act may not be brought-

3 (1) in the case of a final agency action denying 

4 a public petition under section 4(c) or continuing 

5 without change, modifying, or consolidating a cov-

6 ered role, more than 30 days after the effee4!ive date 

7 of that agency action; or 

8 (2) in the case of an action challenging a delay 

9 in granting or denying a petition for a rule under 

10 section 4( c), more than 1 year after the period appll-

11 cable to the role under section 4(c)(4). 

12 (0) AVAILABILITY OF JUDICIAL REvIEw UN.AF-

13 FEcTED.-Except to the extent that there is a direct con-

14 flict with the provisions of this Act, nothirig in this .Act 

15 is intended to affect the availability or standard of judicial 

16 review for agency regulatory action. 

17 SEC. 13. DEFINITIONS. 

18 In this Act: 

19 (1) ADMINISTRATOR.-The term "Adminis-

20 trator"means the Administrator of the Office of In-

21 fonnation and Regulatory Affairs in the Office of 

22 Mana.gem.ent and Budget. 

23 (2) AGENCY.-The term "agency" bas the 

24 meaning given that term in section 551(1) of title 5, 

25 United States Code. 

October 27.1996 (2:23 p.m.) 
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1 (3) ,ApPROPRIATE COMMITTEE OF THE CON-

2 GREss.-The term "appropriate committee of the 

3 Congress" means, with respect to a rule, each stand-

4 ing committee of Congress having authority under 

5 the rules of the House of Representatives or the 

6 Senate to report a bill to amend the provision of law 

7 under which the rule is issued. 

8 . (4) RULE.-

9 (A) GENERAL RULE.-Subject to subpara-

10 graph (B), the term "rule" means any agency 

11 statement of general applicability and future ef-

12 feet, including agency guidance documents, de-

13 signed to implement, interpret, or_prescribe law 

14 or policy, . or describing the procedures or prac-

15 ticesof an agency, or intended to assist in such 

16 aetioDS, but does not include-

17 (i) regulations or other agency state-

18 ments issued in accordance with formal 

19 rulemaking provisions of sections 556 and 

20 557 of title 5, United States Code; 

21 (ii) regulations or other agency state-

22 ments that are limited to agency organiza.-

23 tion, management, or personnel matters; 

24 (iii) regulations or' other agency state-

25 ments issued with respect to a military or 

OClODer 27.1895 (2:23 p.m.) 
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foreign affairs function of the United 

2 States, 

3 (iv) regulations, statements, or other 

4 agency actions that are reviewed and usu-

5 ally modified each year (or more fre-

6 quently) , or are reviewed regularly and 

7 usually modified based on changing aco-

8 . nomic or seasonal conditions; 

9 (v) regulations or other agency actions 

10 that gnmt an approval, license, permit, 

11 registration, or similar authority or that 

12 grant or recognize an. exemption or relieve 

13 a restriction, or any agency action nee-

14 essary to pennit new or improved applica-

15 tions of technology or to allow the manu-

16 facture, distrIbution, sale, or use of a sub-

17 stance or product; and 

18 (vi) regulations or other agency state-

19 ments that the Administrator certifies in· 

20 writing are necessary for the enforcement 

21 of the Federal criminal laws. 

22 (B) SCOPE OF A RULE.-For purposes of 

23 this Act, each set of rules designated in the . 

24 Code of Federal Regulations as a part shaD be 

25 treated' as one rule. Each set of rules that do 

Oc1ober V. 1995 (2:23 p.m.) 
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not appear in the Code of Federal Regulations 

2 and that are comparable to a part of that Code 

3 under guidelines established by the Adminis-

4 trator shall be treated as one rule. 

5 (5) SUNSET REVIEW.-Tbe term "sunset re-

6 view" means a review of a.rule under this Act. 

7 SEC. 14. SUNSET OF THIS ACT. 

8 Thls Act shall have no force or effect after the 10-

9 year period beginning on the date of the enactment of this 

10 Act. 

OeIcber 27. 199' (2:23 p.m.) 
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EXECUTIVE OFFICE OF THE PRESm:£NT 

December 6, 1995 
TO: (See below) 

FROM: Wesley Warren, CEQ IMicbaeI. FiUplltrir;.k. OIRA 

SUBJECT: Regulatory Reform 

THEllJi; WILL BE AN INTERAGENCY CONFERENCE C,,"LL ON REGULATORY REFORM 
THURSDAY, DECEMBER 7,19'S AT SIOO P.M. The purpose of the conference call is to discuss Congressional 
activities on regulatory reform. To access the conferenc.e call. dial (202) 757 .2104. code ## 9186. 

We need to request that the agencies not place more than one call into the conference line. However. agencies can 
choose to have more tlum one pc:r:IOIl on the line used to call in. Please let us know if iliac should be: It dill'ere:m wntaa 
for your agency for this callihan is listed below. 

For yOID' I'l!:View and comment, you will find attached to this memo oopies of tile two versions ofthc Section 28 
eomparative risk language which., though dropped &mn the Safe DriDlcing Water Act bcfure thc vote last wcok, mil)' 
arise again. Additionally. please find a copy of the Morella Amoldnlcnl ~ HR 2196. (Total # PSs. - 23) 

Name Phone Fax Office 

Kevin Burlce 690-7627 690-73go HHS 
Dime Thompson (301)-443-3793 (301)-443-2567 FDAlHHS 
101mDwyer' 5144969 514-1724 DO] 
Richard Carro 622-0650 622-1188 Tress 
Floyd Williams 622-0725 622·0534 Tress 
Bob Hickmott 260-5200 260-4046 EPA 
GluyGuzy 260-7960 260·3684 EPA 
Ka1el'eny 564-4088 564-0022 EPA 
BobWagw (301)-504-0515 (301)504-0016 CPSC 

Neil Eisner 366- 4723 366-9313 DOT 
Ci'CSalce Massei 366-9714 366-3675 DOT 
Melanie Bellar 208-1693 208·5533 DOl 
Mary AIm Richardson 219-6141 219·5120 DOL 
Ronald MaIZllf:!' 205-6642 205-6846 SBA 
Bob Nordhaus 586-5966 586-1499 DOE 
Tom Gessel 565·7625 565-7873 VA 
En\' Oben 720-3808 720-5437 USDA 
Mike Levitt 482-3151 482.0512 DOC 
Nelson Diaz: 708·2244 708-3389 HUD 
Jamie Studley 401-6000 401·5391 Ed" 
MaryIlIlIlC Kane 32<5-24'0 326·2050 FTC 
Kate Fulton 942-0014 942-9650 SEC 

EdJurith 395-6709 395-6708 ONDCP 
Kilty Higgins 456-2572 456-6704 WHOCA 
Tnmy thornton 4'6~93 4:;6-2604 WHLA 
Martha Foley 456-6799 456-2211 WHO 

Linda Lance 456-6605 456-6212 OVP 
Michael WaldnuUJ 456-2272 456-7431 DPC 
Marcia sCidner 456-6202 456-6025 OS17 
E11en s..,idman 456-2802 456-2223 NEe 

~Toman 395-5012 395-6853 CEA 
Elena Kagan 456-7901 456-1647 WHe 

141 001 
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ISENaFr!S. . : . ~ 

(a] JJn::WX't2:ONS._ - ·lD ·this 8ect1C'11~. 
.' •• .,. '. I-

.... 
\- : .' . 

(1) ADMDlIS'l'RA'l'Oit.· -1'he '!:cn1 -MmS.n1SuacQr"· mo~ ~ha . 
• - • II , • I • , . . . '. . 

AdlIWl1BUa.t~ 'c! the SDv1rolllMDt.1I1 ;~~e~tion'A4-·ehcy,." .... ..' 
. '. ..- . ...•.. ,r . 

(2) .COMPUATiw a;SlC 1U4ALYSZS.- -The 'tem ,';corapa~~Uv@ 

risk. <ll=.aJ,.y:si~ ~ 1I\Q~'l\S a process 1:.0 3)"Bt:.~tiC::411Y est~t.e,. . 
compare. anq. rank the ~i~e aDd severity ofr1sks'. to provide 'a 

~ll :t:1Ci.d~ for. evaluatinq 5~nt:e"icu:. for r~4\1c1~9' or pZ'eV,QAI:.~nq 
those risk •• 

(3) F-XSlt.· -Ttle t.exm. "rl,l!Ix" mCliiUlS the 'lik,el1llQ~ Q£ harm. .. 
to hlllTlaIl beQl.~b., ~he environment., O~ p~l.:i·e welfare.. '. 

,(4) ·Si:R.:IOU$1O:SS. --The teau "ser!OUSAeSs" oX' ·se:dousa'" 
•• .' I 

. mean,,' the lri~OllS;lts,. e,f effec1;' tb.~ Uklilllhood, 

.1"e~ersibi11t.Y. arid tlI.~ m..i~~Ude.· 
fbl ~lNDXNCS.··con9XeGS ,~~~ ·~hat·-. , 

the 
I '. . 

- . '. .. 
(:1.) ccmparaH~Q ·r1slt llIa.lysis. cost-lielle£;i.t. analy-eis, 

~ " . , . . . "( . 
and 1;i8k aS~~'1i8ment are .U5t)tUl. 'but 1.Mporfact toolS tllat servo to 

enhanee the 'in£o~~ion.avail~le for QevelOp~nq' ~nvironm~tal 

ra~L~tiQns a~d'prog~ams; .' " 

. . 

·(~r oentDB.utive r1s)( anal:rd.fi; ecs~·benef1t analysis,' .. . '," - .', 

ugQf~l' 'tcol~ in' .sett:.~n.~ . and risk' aneSSU\8l1t !;an. also' . serve '~d 
, . . .' . ,.. . . . . . . 

pdo2:":L Usa. And' ~va:luaUn9''';he SUC\:o03C1 of Qn'll'.i.rcimtiental .prgtegt.;I;on 

proqrain81 

·(3 ). 

be COo.S1de.e.d 
'. 

fJteVcr8lrl~ 7 (li/15). . l. 
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fact;ora, i~dl1.idj.~q' v:a:U:&~· a.na eqUity I .ms1: 'a,~ i~, bS, ,Cou !d~.Cl' , 
(4) comparative 'riS)t anal¥31,s •.. CQ5t.-I:IeJ18£1.t ·anal.ySj,'s ~' 

ana' ~i~Jc' -a:le'euiu~t $~l.~' b@ ~reSel1ted. with'~ cl~ar' st~t_~t o~ .. . . ,.' ."'. . ~.' . 
\. . 

na .~tu:'tainU8~ in. the ~ly81lS or o.:scselSamant.: 

" . (,,-. po;dodic .rep(,rts .by the' AdnIi~st~~o~ '~Il ~. 
. ' '. ~.~ . 

seri~u~ne~s' ot 'riSkS, U(I. Oil 'c~~t-ettective raIiJP~c;!s to. those ' ." . " '. , '. . . 
rlsks~' ,W:~;LJ. pr~i~A Concness and th~ general public w;i.th Go be~te.r 

, unders t.anding' of - - ' . 

CAl 

. cs) 

, , 

national 'environmenea~ pr1or1~~~st 'and 
. I'. 

I , 1 • • I' • 

expe~Qit~Qg.belnq made tQ. achleve,redUct~ons 

, in' risk; ana 

.. ' 
(6) pe.-~.icQi~ rAports )Jy the' Administra.tor on AgencY 

bet't,ei:-, 1.triderstand1ng· of- ~ . . . .... . . '. . . .~ 

, . 

(i. the sttenqths, 

uncBniintiGS of c~,aratiy~ ris.k ana~Y5i15. Cl:)Ele.ben~.t~ . , . 
'" • , t" -

. ,aualY8~e. ,and ~isk aSsessment; and 
. . . 

, 
" .' Ui) tha reSEiarcb. llilided to raauca ,inajor . 

, " 

. , 

(a) assist.oo~eS5'and the 9eaer~1,~~~1~ ~n 
. . . -

e-valu~ting' $1\viro~tal' prol;ee~ioJ1 ;r;e9U1at..i0J1:1il, p.roQ'rams '.' 

~nd i~v~ .~ith ~a~c~ on human'bealtb; ~e e~vi~onment. 'o~ 
,~lici ..... eifa.~e. 'to c;'let'/ilmiiua' ,th~ ~te21~' eo ~hiC:h the' .- ' . - . - . . .. , ' . 

~~~la.tionSl~ .. proqi!lIl1S, anct· iawl5 aciecluat.~1.y ad :fd:rly 
• I I'. _ • -' • ~. •• ...", '. 

protaQt affec:ted $9.;mQnt8 ~~ society.· 

5tevc~Am.7 (ll/lSl " 

. .-
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(el ~R~AL PR:tOIlX'1':t:£S, COSTS, AWP BZNl'J1='1it-S: •• 
. (1) 6B'M'INC IIlcrORl'r·~· . 

'. 

, . 

" . 

" 

.. ' 

....;.'. .=- . 
(A~ :w~ ... ~eAdm1n1stratoJ:' ahall. carefully 

USASS ami' ~ ~t .• k •. based. en . their S8dOUJ,l.B.... '!'bel 
. , , 

. ·Adm1;nl:S1:.n.~or I!~n \lS!i" the rQSO\lr~' aval1lUJi. pw:.uao.t. .to 

en;rlroImIenU.1 la..,g CQ address the ri:ske' .t.hat~ - .. 
. ' 

(i) the'A~stiat6r aete~ne$ to,~O ~e. most 

(8) D~~INa 'l'ml MOST BfOlUO'OS JUSXS. --:tn 

iae.nl:1tyin9 th~ I11Q;to ,'~rlous risks under iU1lpl1~e.9lC'e.ph (l) (A) (i) • 

ehe AQmin1!t.~~Qr s~li'u£e' the best' da~a' iaa~ilY'~vailab1e~ . 

Arter c:crop1et:.icfl of. the ccrnpan~1ve risk anaiys'is rac;uired l:rY 
SUbseet.ii;,n (<1) ,.,£ ·thh stlc:tion, the Admin~.trat.or CShaU . . . 

, -

7' eJtplic;.1. t.lY take aocount. of t.b~ re~uU.6 of this analY$is. ~ 
/ " .. 

: Cc·) ~P!W _ • -The Aqaaey' 5 pr1or1.ty ,:sett!n'3' UDQ.or . . ' , . 

. tolS p~ra9i~h Sba~1 ~Q·reviewed by ~e Direccor of ~e Offiao of 

Mauagement.ana. BUf!~8t and the 01reo.t.or of the OU·ie.e· a£" Sei6ftcQ 
• ••••• .' 'of 

apd ~eChnolo9Y Po~i~~be£cre tha '~miss1on ~f ~he Ageney's ' 
~ 

aruma1 J:"ulS9'~t. re.q.uGlQt~' to' COOgress .. 

" ", (~) .:WC::01U'Oia't'~G. R.lSK~2,ASEO ~RIORJ:'1'DS nr;t'O sd'tlGET 1ol'm 

~LA:NlUNG.· -The ·Adm.1:niat.ratcr Shal.l. lncorp6rau 'che p~lcdde.s 
. . .' ... 

1de~titled 'un~o~ ~araqraD~ (1) i~to tae A~ancY buaqet •. Gtra~eiic 
- ." .' ~ . , . " , . . 

pla1'll).inq. re9\1016,to%y 8.!]Qllda •• $%1f~raomant. and' resear~ 

ac:tivie;ies. ~~ ~tt.inO' :its J:)udg'at raquest8 't.g. CO~eU and 

.st8VcrUl.7 ; (iI/iS) J 

@004 
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, 

tho. It.I19lleY shall'1c1antUY t:llo' nD!CS ~~ t.he A4mill1stntor has 
d~to.n1ia111.C!!c! 'ua the most 8ert~s =4 Ol.ll be 'adAl:'e~'~ed in' a eoAr!~ 
e~.,..,t.i.~e manner. m:ide~ ~a~9~a.ph ('1).,. t:h~ ·~;ui. for 'tha~ . .' 

4e~Q~ation.· ~d expllQtt1y'14ent~fY how the Aqency'S reqUesced 

I4J 005 

. , 

, , 
I • • • I. •• • 

, ,-' • • ,. - • ,". • • .. • I 

buagat: and requla~%y' aqanda re~leet tb.cs~ p:rior,:ities. ' ,The 

. ,', 

. .' . . . 
Aq~ev's~ll identify ~ otner 'ac~ora ~t impacted its 

, , 

pd~r1 t)' setting.' , 

(d) 'C:OMPARAtIVS !uSB; lINALl'SU. -'. . . 

(:I,) . REQOJllEMElQT. -. (A) ~ 1D.~e:", t:ha~~ a.fte;r ,the' 
.' ' ' , '---~. 

date o~. eoactment Of thi~ Ac~, the Administrator,shall make 
I.. ., . 

appropria~Q arran4~nts for·· 

(ll a Qolrll'u'ativc ri'!lk ~a~yids,- which shaU 

eo the 'extent :fealS t.l;al.e , ~uman hedi:h, safety, 
'. • & 

'. . . 
and Clnv11,'onmental risles pOtentially re41UlAhd. by the ~qency; anc;i 

. ... _ r , . ' 

,(ii) a 5l:Ua,y of the =At:.hodol~O'ies for usinq 
- ..' 'comparative risk' to r~ <iisdInila~ hunIa.n health, sate~)' I Q~a. 

• " ". " I.' • 
, ~ .. . 

onv1~nmental riSKs. 

. (:Ei)' The Adtn1!Ust;rll.tor shal.l. consult with. the 
• I ", • • '. • • • • 

office ot Science a~d r:ectmol?<JY J>olicy .r~nr4inq the- scope Of 

~Q s!~tldy and 'the conduct ,ot the compc.nt1..vQ r.i~k analYS'isi.· 

, ,- _ " . ee) ·!lc,~n9'. 1n this a~:lecti()Jl. sba'~l be c::~trued.}' " 

,to I)X'CI1I'ant. the Administrator trtim entedn'l i~t.o a 801e-scnace '.' , ' 

• ~r;all9~t 'wi~b a nat:.i~nti~y recogniz~a G~ien!:'if1C::' ·;l.nst1t\1t.io~ " .' , 
-c:t' cc:bolarly o,t"Q:airlz8.t.ion. . , . . 

.. . 
, ,.' (2J ~. "·The Admini8~n.tor .. shal~ ens~e. . 

that.· th~ ,arrangement \lJlc1ei CUtlp~r4qrel>h( l.1 CAl· (1)' providas tha.t· 4 

'. 

, , -
iii tevc:ra:sn.1' C~1/1S J 
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, , 

(A) .. ~ :5=,,8 'me! sip~ific:ity of I;.h~ anal.y:d.D 8;':0 

sufficient to ProV:1'de ue '.,".d~r., tho A&n.in!g~ra.tQr,· -=.4 
", . 'j', • .'. .. 

Couqreu qul.sa=C4 in al.locatillg 1"esaurcas· among prcqnun.:s 1:0 '. . . . 

aehieve the qreatBBt d~e6 of risk pr@~entlon an4 reduction 
... t:ha':~l1~ ~ 'pri~t~ ;eeo~~1 ~.maac1' .. - . 

foz:' I 
(B) tho ~dygi9 is! eonducted t~ 'an open .. . . --. . . 

" procel!!s,' 1nel'lldillq 'iqn~f.ic"nt cptlClrt~tie:l. ~or ~Uhlic ~nput and 

fer IJl:ov~o~nrs pU12l.,ic C;0flll'It8nt: on the rasults before ma.kinq t:b.a%n. 

'(el the ~ ... lysis is condv:cted l,ly a bUanlOic4 CJ''"NP 

O,! indi~1dUu.s with expertiliioa rele\J'ant to perfo~nq, the 

Eii1a.1ys:h, suen as twdc:ol.~qists, bioloqistS,', engineers,' ar.lC:! . .... " ..' . 

eJCjperts 1n m.ealc.1ne, in4,,&"~a.l ·byO'iena •. enviro.nmental. ia!fectEl, , 
. ,. 

&a~ p~rtinen~ seQi~l aa19ncQs: 

(n) ~~~ me~odoloqies and principal scientific 

. detenninat1~s 'tnade i~: the Wl.y&is ;u-e '6oJbj~ctQd tcr -' ': . 
1ndepenc1~nt p~ar :re'll'i~. ,.az.c tha e~1usioIiS qf ,t1).e,peer 'review', 
....... . ~= . '. ' 
are mp,de pUb;t1Cly' ... -ni'iUble 'ou pa:z!'1: 0'£ \;he rl;iports tQqt,t1rea ~d.eX" 

. ..' . 
subsec::t;ion'- Ca) (2) :.' and 

, , . . . 
(S) l:ll.e ;reeul.~ ... re prasenta6. in ~ manner 'that 

. .. 'I' • 

~!'elt!ngU,=sbes between the., 6oi4illtifi~ conOluS1on:;; .and· any PQl.:1.~y . ~ . .. . 

-. 

{3J. COMPL1!I'rl:ON 7.ND :II.ZVl:EW.· -No later than·3 yea.r!; aft.er I 
t::be date' of enactment o£ i!.hia A<::t .• ,the comparati~e risX' twal.ysis 

"r~clu;r~a lUlder' subpataqraph (;1., CA.) (il. 'Shall '~e' CO~l~tcid •. 'The .' 
p' , . '. .,' • '. '. . 

~e.r~tj.VQ r~.~k analyde shall he reYiewed' and revised ~t:. lealll: ,. 

5 

raJ 006 
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. , - , . 
I • .,' 

'. 

, .' .. e:v'l! 5Y~5~ero~f.Ul" for a -m1~imwD, of. lS years fgU~9 tba' 

.. '~lease of 'the f!:tet' analysill_ ~be ~~i~trator shill.i ~a , 
• •• ' •• ' • I • • : 

.' %Q4'l5ul;:h :-aview and revision in the eama IMDne~ a.iI prav14ed -un4~ 
,', 

,pa~IJnPhs. (1) ~ (3) ' • 

. (A l 'TUCY •• '-'l'iw' study of methodolog1es~lSliU£lf'e4 bia' 
." 

'~Ul:)para~ph (1) (J,) (H) ~h41l b~ Corutu~teQ. at ~e Une ~£, 'tho .' ., , , , 

first comparativ& ri5t ~nalysis and shall be ~cmp~eted ~ 1atgr 

, tl1an~80 c1ays' ,cU:t;.~J;' t~ e~iet::i.on' Of'thi\~ ana:t:Ys'u: 'The g-on Q~ 
__ , tbe st~dY shail be t'o clQ~QIOP' an<f d9QrQudy te.sc. method:r of 

COIJIPant.lve r;Lck Cl"-alydll.' ',The ~~<3.y shall have sUfUc1ent 

b);'ea4tl'l to te::st.' Clnd l"ecQRil\Qnd appro!lae,G fer imprO'1flnq 

~~~ative risk'~lYGis and its use in gett~~ pr1Q~i~ics ~cr 

'human health, ~aietYI apd enviroamantal risk 'prevention and 
; . . ' . . 

, 
(5) TBCHN~C'At. GQWAlIlCE. - ·No later than 180 daya after 

'the d~te o~' e:lactment of t:his Act, the Adzuinlatrato:r sha11 enter 

1nto a CQn~~~~~ ~ith th~'National,Research Counc1l co'provi~e 

~ec:bI1;t,,~~l 'gUidliMe 1::0 I:h:=Agen~ on ILWfoa~ ~Sin~ 
compar~tivQ ~i.~'analxsis ~n settinq human healtn, §~,e~r, ~d 

,", 'envt1:0M1entaJ, Fi~rid~8 t~ asi!!ist t.b.e A~8ncy ill. CQrtlP1Yi~cir wi~h' . . . . 

s~Eleet1~D: (el cf thh "IiQeticm. Uc.er the' stu'dY reqUir~:by. , 
, ' 

8UbParaqraph'(1) CA) (il) !c' oomple~ed. such technica~ qui dance . .' . 
Shall be rev1$ea to reflQ~t tha findings and reoommen4atian~ of 

the $tudy.', 

( eo) UPOR'J;'S. - -

<il ~t.n.ri:Nu.y ltEPOR.1'.· -Not: lat~r ,~'1 year' after 
• I • I -

@007 
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,I " 

:r.. ~.. • • 
:: the date of enaeanent o~ ~a Aet. the Acb.nin1stra,tQ:- IibGJ.:J.' ~flllort' 

, . 
, , ' - ... 

'r.. . 

" 

~o QoI1qnss and the 1'x1!s.1clant. ell. the r,1sk' that the' ~ni.t:rat:.or . ' 

'will a4<h"eS5. an<:l: the' IlPl'rcaChcaI and mathcdoloqy tl1e ' . 
• • ,- I : • 

Administrator W111'use,,1~ carrv!nq'cut ,the eomPa~t~ve riGk 
" .. '. -

• I' • • 

analysis W14 ID&kin~ the aeta:m.i-nations nqulrao: 'bY' this see1;,ioll.. 
_. • f •• ' " • ".... • • '. 

I4J 008 

t.fJ 008 

, , Q/008 ' 

,-

, (2) PE!UOPJ:C l'tEli'OIl.'1'S, •• ·011 eom:oletion of '~e cc:mlJilara1:i.ve:· '-~ . . - . . ,-

" 

'\ 

• '. , I •• 

,riSk analyais required by, this uatlon.' but no,~ .1ae.er t.han ,3 

,years after the date of =e.c~t of this ~ct.' 'and' eve~ s 'yev;s 

~hereafter, tbe A4m1q1serator sha1~,report che f1n~~8 of ~~ 
, , 

eoroparat1vG ~15~ aua~ya~.,~e COnqress and the ~es1denc. ~d mak~ 
I • ". 

ebA re~ort ava11&ble to ~ qanQral public. Each periodic rQPo~t , , 
also Shall c;'1etdl-how, the Maney bas complied, Witn Sul)z5cet.ion, (o)J 

, , 

'and 'describe tOe reaso~e fQ~'a~~ d~~rtUr~, from the requirement 
. '. . 

t.o 'establiah .. PdO~i1!ie~ ~o achiwe "the qreatest overaU. ~At 
, . 

redUction in risX. 
(Al EVALUATION OF RI$KS.· -;to. eel:ch pedod.ic report' 

,~~red pU:r611an~ to t:.b.b: p,,-raqraph. the Administrator' ,ellall. r be:. 
j of' • 

the extent pract1C:abLe, evCLluatQ risl( WUlalfement deo1s1QUlS' \fAder 

~Eid(lral envirQ~'t~i, l.a."ws, '~l1ClUd~nq title XIV of tne ,,~~~c, " .." . -' 

- H"~alth servic~ Act (Q~ly 1cnowD. as ~e' ;'Safe ~irik1nq- Welt." " 
.' . . . 
'Act~) (4':3 t1.3_C. '301:1f at ~~.), 'that presetl.t 1I!herent .~ .' . . 
uuavC;idable c;hc1CeS lletween ~~,~~iftq risks. 'i"tt~lUdillcj r!6r.S of . . . . " .. 

,e~nt:.;roll.j:ng' .m:t~robial ve:nslia 4isineaction contaltlill8.nt'~ iJ1, 
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AMENDMENT NO._ Calendar No. 226 

Purpose; To modify the provisions with respect to comparative 
risk assessment. 

IN THE SENATE OF THE UNITED STATES-I ... th CODI-, lst Bess. 

S.1316 

To reauthorize and amend title XIV of the Public Health Service 
Act (conunonly known as the "Safe Drinking Water 
Act"), and for other purposes. 

Referred to the Committee on ____________ _ 
and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDMENTS intended to be proposed by MR.' CHAFEE (for 
himself, MR. KEMPTlJORNE, MR. BAUCUS AND MR. REID) 

Viz; 
. 

1 Beginning on page 179, line 16, section 28 of the bill 

2 is amended to read as follows: 

3 SEC 28.. ASSESSING ENVIRONMENTAL pmolUTlES, COSTS, AND 

4 BENEFITS. 

5 (a) DEFINITIONS.-In this section: 

6 (1) ADMINISTRATOR.-The term "Administrator" 

7 means the Administrator of the Envirorunental Protec-

8 tion Agency. 

9 (2) COUNCn..-The tenn "Council" means the 

10 Council on Envirorunental Quality. 

I4J 012 
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2 

1 (3) RIsK.-The tenn "risk" means the likelihood 

2 of an occurrence of an adverse effect on human 

3 health, the environment, or public welfare. 

4 (4) SOURCE OF POLLUTION.-The tenn "source 

5 of pollution" means a category or class of facilities or 

6 activities or naturally-oecuning substances or condi-

7 tions that present risks to human health, the environ-

8 ment or public welfare. 

9 (5) COMPARATIVE RISK ASSESSMENT.-The term 

10 "comparative risk assessment"means a process to 

11 systematically estimate, compare and rank the size 

12 and severity of risks from various sources of pollution 

13 for evaluating the degree of risk reduction resulting 

14 from strategies for reducing or preventing those risks. 

15 (b) FINDINGs.-Congress finds tha't:-

16 (1) comparative risk analysis, cost-benefit 

17 analysis and risk a.ssessment are useful but imperfect 

18 tools that serve to enhance the infonnation available 

19 for developing environmental regulations and pro-

20 grams; 

21 (2) comparative risk analysis. cost-benefit 

22 analysis and risk assessment can also serve as useful 

23 tools in setting priorities and evaluating the success of 

24 environmental protection programs; 
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3 

1 (3) cost and risk are not the only factors that 

2 need to be considered in evaluating envirorunental 

3 programs, as other factors, lncludingvalues and 

4 equity, must also be considered; 

5 (4) comparative risk analysis, cost-benefit 

6 analysis and risk assessment should be presented with 

7 a clear statement of the uncertainties and assumptions 

8 in the analysis or assessment; 

9 (5) current methods for valuing ecological 

10 resources and assessing intergenerational effects of 

11 sources of pollution need further development before 

12 integrated rankings of sources of pollution based on 

13 the factors referred to in paragraph (3) can be used 

14 with high levels of confidence; 

15 (6) methods to assess and describe the risks of 

16 adverse human health effects, other than cancer, need 

17 further development before integrated rankings of 

18 sources of pollution based on the risk to hwnan health 

19 can be used with high levels of confidence; 

20 (7~ periodic reports by the Council on the costs 

21 and benefits of regulations promulgated under Federal 

22 envrromnental laws, and other Federal actions with 

23 impacts on human health, the environment, or public 

24 welfare, will provide Congress and the general public 
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4 

1 with a better understanding of-

2 (A) national envirorunental priorities; and 

3 (B) expenditlHes being made to achieve 

4 reductions in risk to human health, the environ-

5 ment, and public welfare; and 

6 (8) periodic reports by the Council on the costs 

7 and benefits of environmental regulations will also-

8 (A) provide Congress and the general 

9 public with a better understanding of the 

10 strengths, weaknesses, and uncertainties of 

11 cost-benefit analysis and risk assessment and 

12 the research needed to reduce major uncertain-

13 ties; and 

14 (B) assist Congress and the general 

15 . public in evaluating envirorunental protection 

16' regulations and programs, and other Federal 

17 actions with impacts on human health, the 

18 environment, or public welfare, to determine 

19 the extent to which the regulations, programs, 

20 and actions adequately and fairly protect affect-

21 ed segments of society. 

22 (c) COMPARATIVE ruSK ANALYSIS.-

23 (1) RANKING.-

24 (A) IN GENERAL.-The Council shall 
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identify and, taking into account available data 

(to the extent practicable), compare and rank 

sources of pollution with respect to the relative 

degree of risk of adverse effects on human 

health, the enviromnent, and public welfare. 

(B) METHOD OF RANKINO.-In. carrying . 
out the ra.nkings under subparagraph (A), the 

Council shall-

(i) rank the sources of pollution 

considering the extent and duration of 

the risk and the availability of cost-effec­

tive risk reduction opportunities; pnd 

(li) take into accowrt broad soci­

etal values, including the role of natural 

resouroes in sustaining economic activity 

into the future, 

(2) EVALUATION OF REGULATORY AND OTHER 

COSTS.-In addition to carrying out the comparison 

and rankings under paragraph (1), the Council shall 

estimate the private and public costS a~sociated with 

each SOurcll of pollution and the costs and benefits of 

complying with regulations designed to protect 

against risks associated with the sources of pollution. 

(3) UNCBRTAINTIEs.-In evaluating the risks 

I4i 016 
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I refelTed to in paragraphs (1) and (2). the Council 

2 shall-

3 (A) identify the major uncertainties 

4 associated ~th the risks; 

5 (B) explain the meaning of the uncertain-

6 ties in tenns of intezpreting the comparison, 

7 ranking and evaluation; and 

8 (C) determine the type arid nature of re-

9 search that would likely reduce the uncertain-

10 ties. 

11 (4) CONSIDERATION OF BENEFlTS.-In carrying 

12 out this section. the Council shall consider an~ to the 

13 extent practicable, estimate the monetary value. and 

14 such other values as the Council determines to be 

15 appropriate, of the benefits associated with reducing 

16 risk to human health and the environment, including-

17 (A) avoiding premature mortality; 

18 (B) avoiding cancer and noncancer 

19 diseases that reduce the quality of life; 

20 (e) preserving biological diversity and 

21 the sustainability of ecological resources; 

22 (D) maintaining an aesthetically pleasing 

23 environment; 

24 (E) valuing services pe~ormed by eoo-



12/07/95 THU 15:14 FAX 202 456 0753 CEQ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
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systems (such as flood mitigation, provision of 

food or material, or regulating the chemistry of 

the air or water) that, if lost or degraded. 

would have to be replaced by technology; 

(F) avoiding other risks identified by the 

Council; and 

(G) considering the benefits even if it is 

not possible to estimate the monetary value of 

the benefits in exact tenns. 

(5) CONSIDERATION OF COSTS. 

141018 
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(6) REPORTS.-

(A) PRELIMINARY REPORT.-Not later 

than 1 year after the date of enactment of this 

Aot, the Council shall report to Congress on the 

sources of pollution that the Counoil wIll 

address. and the approaches and methodology 

the Council will use, in carrying out the rank­

ings and evaluations under this section. The 

report shall also include an evaluation by the 

Council of the need for the development of 

methodologies to carry out the ranking. 

(B) PERIODIC REPORT.-Dncompletion of 

the ranking and evaluations conducted by the 

Council under this section, but not later than 3 

years after the date of enactment of this Act, 

and every 3 years thereafter, the Council shall 

report the findings of the rankings and evalua­

tions to Congress and make the report available 

to the general public. 

21 (d) lMPLEMBNTATION.-In carrying out this section, 

22 Council shall-

23 (1) consult with the appropriate officials of 

24 other Federal agencies and State and local govem-

III 019 
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1 ments, members of the academic community, repre-

2 sentatives of regulated businesses and industry, 

3 representatives of citizen groups, and other knowl-

4 edgeable individuals to develop, evaluate,and inter-

S pret scientifie and economic information; 

6 (2) provide significant opportunities for public 

7 participation in the rankings and evaluations under 

8 this section; and 

9 (3) select, not later than 2 years after the date 

10 of enactment of this Act and after consultation wi~h 

"i 1 the Council of Economic Advisors> methods for 

12 determining costs and benefits of environmental 
• 

13 regulations and other Federal actions, including the 

14 valuation intergenerational costs and benefits, after 

15 opportunity for public comment. 

16 (0) INDEPENDENT REvIEW.-Before the Council 

17 submits a report prepared under this section to Congress, it 

18 shall provide for independent technical review of the report 

19 and publication of the review and comments on the review. 

20 (f) INCORPORATING RISK~BASED PruORlTIES INTO 

21 BUDGET AND PtANNlNG.-The Administrator shall consider 

22 the results of the comparison and ranking prepared by the 

23 Council under this section in the Agency's budget, strategic 

24 planning, regulatory agenda, enforcement, and research 

141020 
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1 activities. The Agency shall eXplain how the results of the 

2 analysis as well as other factors have been used, when 

3 submitting its budget requests to Congress and when 

4 announcing its regulatory agenda in the Fedbral Register. 

S (g) COMPARATIVE RISK STUDY.-

6 (1) REQUIREMENT.-No later than 6 months 

7 after the date of enactment of this Act, the Adminis- .t,-

8 trator shall make appropriate arrangements with the 

9 National Academy of Sciences to conduct a smdy of 

10 the appropriate use of comparative ri:Jk analysis in 

11 addressing risks to human health, the environment and 

12 public welfare. The study shall consider the appropri-

13 ate use of comparative risk analysis in (A) setting the 

14 Agency's strategy, priorities and budget and (B) its 

15 use in the development, modification, or repeal of 

16 programs, regulations, and laws which impact on 

17 human health, the environment and public welfare. 
t 

18 (2) ELEMENTS TO BE STUDIED.~In conducting 

19 this review, the National Aca.demy of Sciences shall 

20 evaluate ~e comparative risk studies conducted by the 

21 Agency, the Science Advisory Board and the States. 

22 The review shall consider both the scientific and 

23 technical aspects of such studies as well QS those other 

24 factors whi"h need to be considered in utilizing the 

141021 
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1 results of such comparative risk studies. The review 

2 should examine the adequacy of current data and 

3 methods for e-valuating and comparing risks and 

4 factors such as equity and values that are implicit in 

5 such comparisons. 

6 (3) REpORT.-A report on the results of the 

7 study shall be submitted to the Congress and to the 

8 Administrator no later than 30 months after the date 

9 of enactment of this Act. The report shall be present-

10 ed in such manner that clearly distinguishes between 

11 scientific conclusions and any policy or value judge-

12 menta. 
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