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EXECOTIVE OFFICE OF THE PRESIDENT

December 13, 1995
TO: (See below)

FROM:  Wesley Warren, CEQ / Michael Fitzpatrick, OIRA

SUBIECT: Resulatory Reform

THERE WILL BE AN INTERAGENCY CONFERENCE CALL ON REGULATORY REFORM
TOMORROW, DECEMBER 14, 1995 AT 5:00 P.M. The purpose of the conference call is to discusa
Cangressional sctivities on regulatory reform. To access the conforence call, dial (202) 757 - 2104, code # 5000,

We necd 1o request that the agencies not place more than one call mto the conference line. However, agencies can
choose to have more than one person on the line used w call in. Please let us Xnow if there should be a different contact
for your agency for this call than is listed helow.

For your information, you will find attached to this ynemo a copy of the eolloquy to the Morella amendment The
colloquy was read verbatim on the floor yesterday.

If you have any questions, feel free 1o call Wealey Warren at (202) 456-6224.

Name Phone Fax Office
Kevin Burke 650-7627 690-7380 HHS
Diene Thompson (301)-443.3793 (301)-443-2567 FDA/MEHS
John Dwyer 5144969 514.1724 DOJ
Richard Camro 622-0650 622-1188 Traas
Floyd Williams 622-0725 622-0534 Treas
Bob Hicianott 260-5200 260-4046 EPA
Gory Guzy 260-7960 260-3684 EPA
Kate Perry 564- 4059 564- 0022 I EPA
Bob Wager (301)-504-0515 (301)504-0016 f - CPSC
Neil Eisner 366- 4723 366-9313° DOT.
Crescnce Masset 366-9714 366-3675 DOT
Melanie Bellar 208-7693 208-5533 1978) 1
Mary Ann Richardson 219-6141 219-5120 DOL
Ronald Matmer 205-6642 205-6846 SBA
Bob Nordhaus 58%6-5966 586-1499 DOE
Tom Gesgel 565-7625 565- 71873 VA
Eric Qlsen 720-3808 720-5437 USDA
Mike Levitt 482-3151 4820512 DOC
Nelson Diaz 708-2244 708-3389 HUD
Jamie Studley 401-6000 401-53N Ed
Marysnne Kane 326-2450 326-2050 FIC
Kate Fulton 942-0014 942-9650 SEC
Ed Jurith 3956700 3956708 ONDCP
Kitty Higgins 456-2572 456-6704 WHOCA
Tracy Thomton 456-6493 456-2604 WHLA
Martha Foley 456-6799 456-2271 WHO
Linde Lance 456-6605 456-6212 OoVP
Michae] Waldman 456-2272 456.7431 DrC
Marcia Seidner 456-6202 456-6025 OSTP
Ellen S¢idman 456-2802 456-2223 NEC
Mike Toman 395-5012 395-6853 CEA

Elcna Kagan 456-7901 456-1647 WHC
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Mr'. Rrown.

I would like to engage in a colloquy with the Congrasswoman
from Maryland. There hag buen concern expressgad in parts of the
Executive Branch regarding Section 12(d) of this bill which is
our Cormmittea’s codification of OMB Circular A-118., T would like
to be reassured thRt the Congreasswoeman's understanding ig
consigtent with my understanding of the scope of Section 12(d).

First, the term "voluntary, private gector, consensus
gtandards bodieg" i@ used throughout the seotion but is got .
defined. I assume that the voluntary consensus standards bodies
referred to in thie gection ara @UI RALion! P standards
development organizacions such ag ¥ Merican Scclety for
Testing and Materials, the American Society of Mechanical
Enginaers, the American Petroleym Institute, ahd the Society of
Automotive Engineers and th umbrelle orgapnlzation, the
American National Standards Institute,

Mrg. Morellsa.

!

If the gentlaman would yield, you are correct. We used
voluntary consensus standarda in the same magner that it would be
uged in the engincering and standardg communities when they talk
about tachnical, mechanical, or engineering standards. The
private aector consengue srandards bodies coverad by this section
are angineering sovlaties and trade asagociations as wall as
organi.zatione whowae primary purpose is developmant.or promotion
of gtandarde. The etandzrds thay develop are the commsn language
of measyurement, uted to promote interoparability and sase of
oommmnications in comarce. We meant to oover only those
standards which are developsd through an open process in whiah
all partiecs and exparta have ample opportunity te partlcipate in
developing the conpensus embodied in thet ptapndard., Our uae of
the term "private sector" is meant to indicete that thess
standards are developed by umbrella organizatione loocsted in tha
private sector rather than to preslude sovermmant involvement ia
standards developmene. In fact, it ie my hopes that thig section
will help convince the Federal government to parcicipate more
fully 3a these organizations’ standards developing activities to
increase the likelihood cthat the standards can meet public secotor
&8 well as private sector needs.

Mr. Brown.'

I would agsume from your commente that you would expect o
rule of reason to prevall in the implementacion of this section

and chat new bureaucracic procedures would be inconsistent with
the intent of this pececion.

Mrg. MoreallX.

If the gencleman would yield furthar, that was Qur intent in
beginning the gection with the Worls "To the axtsnr practicable”.
For inecance, we would expect govermment procuremence of off-the-
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ehelf commercial products or commodities Lo be exempted by
regulation from any review under this section. We aleo do not
intend through this section to limit the right of the government
t0 write gpecificationsg for what it needs to purchase. Our focus
inatead is on making sure the Federal government does not
reinvent the wheel. We are merely asking Federal agenciesa to
make all reasonable efforta to use voluntary, private sector,
congengus standards unless there is a slgunificant reason not to
do &0 when/describing esystems, equipment, conponents,
commoditied, and other items for proourement!. We expect
government. specifications to use the private sector’s standards
language rather than unigue goverrment standards whenever
practicable to do so. However, as under OMR Circular A-119,
agencies would still have broad discretion to decline to uge a
voluntary standard if the agency formally determined that the
standard was inadequate for governmeat, did not meet statutory
criteria, or was otharwlge inappropriate.

Mr, Browm.

I agree with the geptlewoman and thapk her for har
@xplanations.

»2 TOTAL PAQE.QOE =xw
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EXECUTIVE OFFICE OF THE PRESIDENT

December 12, 1995

Wesley Warren, CEQ / Michael Fitzpatrick, OIRA

THERE WILL BE AN INTERAGENCY CONFERENCE CALL ON REGULATORY REFORM TODAY,
DECEMBER 12,1995 AT 5:00 P.M. The purpose of the conference call is to discuss Congressional activities on
regulatory reform. To access the conference call, dial (202) 757 - 2104, code # 2468.

We need to request that the agencies not place mare than eme call into the confexence lins. However, agencics can

choase to have more than ane person on the line used to call in. Please let us know if there should be a different contact
for your agency for this call them is listed below.

For your information, you will find attached to this memo a copy of an amendment to HR 2564 offered by Mr. Clinger.

If you have any questions. fzel frce to call Wesley Wearren at (202) 456-6224,

Name

Kevin Burke
Diane Thompson
Jobn Dwyer
Richard Carro
Floyd Willizons
Bob Hickmatt
Gary Guzy

Kate Perry

Bob Wager

Neil Eisner
Cresence Massei
Melanie Bellar
Mary Ann Richardson
Ronald Matzner
Bob Nordhaus
Tom Gessel

Eric Olsen

Niike Levitt
Nelson Diaz
Jamie Studley
Maryanns Kane -
Kate Fulton

Ed Jarith

Kitty Hipgins
Tracy Thornton
Martha Foley
Lindg Lance
Michae! Waldman
Marcia Seidner
Ellen Seidman
Mike Toman
Elena Kagan

Phone

690-7627

(301)-443-3793

514-4969
6220650
6220725
260-5200
260-7960
564- 4059

[ o

(301)-504-0515

366-4723
366-9714
208-7693
21%9-6141
205-6642
586-5966
565-7625
720-3808
482-3151
708-2244
401-6000
326-2450
042-0014
395-6709
456-2572
456-6493
456-6799
456-6605
456-2272
456-6202
456-2802
395-5012
456-7901

Fax

690-7380

(301)-443-2567

514-1724
622-1188
6220534
260-4046
260-3684
564. 0022
(301)504-0016
366-9313
366-3675
208-5533
219-5120
205-6846
586-14990
565- 7873
720-5437
432-0512
708-3389
401-5391
326-2050
942-9650
3956708
456-6704
456-2604
456-2271
4566212
456-7431
456-6025
456-2223
3956853
456-1647

FDA/HHS

DOJ

Treas
EBPA
EPA
EPA
CPSC
DOT
DOT
DOl

SBA
DOE
VA
USDA
DoC

FTC

ONDCP
WHOCA

WHO
OvP
DPC
OSTP
NEC
CEA
WHC

doo1
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AMENDMENT To H. R. 2564
OFFERED BY MR. CLINGER
Beginning on page 24 redesigﬁ.:e sectjons &
through 24 as seotions 9 through ’a regpactively, a.nd in-
sext after line 5 tha foIldwmg

i SEC. §, PROHIBITION ON USE OF ABPROPRIATIONS FOR

2 | . LOBBYING, _ | |
3 () I GEoERAL—Subchaprer, I of chepter 13 of
4 title 81, Umted States Oode, is amendad e add.mg at the

5 endthe. Eo]lowu:g new geption:

6 “51384. Prohibition am lnhhy;ng by Faderal agenciﬂ
] s T, ,. *(s). PROEIBITION. -Exnept a.s pmdad in sub.
. 8 section (b), nndl or nnless such activity bas been speeifi-
9 cally authorized by =n Aet of Congress and notwithstand-
10 ing any other provision of law, no fands ;nade available
11 to any Federal agency, Ly appropriation or otherﬁ.se, shall
12 be used by such agemcy for any activity (includmg the
13—pre.pt_lra:don, publication, d%stl'fbuﬁnn., ar use of any kit,
14 pamphlet, _b&oklet, pablic preseutaﬁnn.,. news release.
15 radio, talevision, or fm presentation, video, or othar writ-
" 16 ten or oral statement} that is intapded to-prpmni:e public
17 supmrt ar opposition to any legielative proposal (ineluding
18 ths confirmarion of the omination of a publie offcial or
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1 the ratificetion of & treaty) on which congressional action.

L

3
4
3
6
-
8
9

10

18 not complete,

“(b) CONSTRUCTION.—

PAGCE

(1) COMMUNICATIONS ~—Subsection (2) shall

not be construed to prevent officers or emplovees of
Federal agencies from communicarng direetly to

Members of Congress, through the proper official

channels; their requests for legislation or appropria-

tions that thev deem necessary for the efficient con- |

duct of _the‘ public busipess or from responding to re-
quests for information mafie by -Members of Cenm-

aomStrued 1o prevent the President, Vice President.
any Fadersl -ageney official whose ia.ppqinmleni: is
confirmed by the Senate, any official in the Execu-
tive Offiae of the President divectly appointed by the
Presidens or Vice President, or the head of anv Fed-
eral agenzy. described in pa.ra.graph (2) or (3) ofsub—
s-echon (d), from ecommunicating with the American
puhlic, throngh radio, television, or other public com-
murication media, on the views of the President for
or ageinst any pending legislative propoeal. The pre-
ceding sentenee shall not pernut any such official to
delegata to- ebother person the authority to make

- %(2) OFFICIALS.——Subgection (8) shall not be

@003
2749
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com.mu.p.icﬁu'ons subjeer to the exemption pn'n'icled
by such senrence.
“(c) CONPTRUOLLER GENERAL,—

(1) ASSISTANCE OF INSPECTOR - GENERAL.—
In exercising the authoriry provided in section . 712,
as applisd to this seetion, the Cqmptroller General
may obtain, withour rumhu:sem:m: from the Comp-

' a-uller Genanl. tha asairtonae of the Inspector Gen-

eral withiz whose Flederal agency activity prolibited
by subsection (a) of this section is under review.
“(2) EVALUATION.—One¢ year after the date of

the enactment of this section, the Comprroller Gen-

eral chall report to the Com;nih‘ae on Governmant
Reform and Ovarsight of tha Housa of Hapresents.
tives and the Committee on Governmental Aftairs of
the Senate on the implementation of this section.
“(3) ANNUAL R¥PORT.—The Comptroller Gen-

eral Shell in the annual report under soction 719(a),

inclnds ‘ eummaries of investigations undertaken by
the Comprroller General with rospect to sabsecrion
(.

*(d) DMON.—FW parpose of this section. the

tarm ‘Federal agency’ means— |
“(1) agy executive agency, Within the meaning

of saction 105 of title 5:

PACE

@004
[-3



21005
12/12/95 TUE 12:35 FAX 202 458 0753 CEQ 1D 20226P35084 PACH 2

FY Sl il Ved b e tmhaVidaa P 3

4

o o ! “(2) anv government-sponsored  enterprise.

13

writin che meaning of section 3(5) of the (ongres-
sional Budget Aot of 1974: and
“(3) any private corporation creazed by a law af
the Thited States for whick the Congress appro-
priatey funda.”. | '
(®) cmc AMENDMENT.—The table of sw-
tiors for chapter 13 of title 31, United States Code. is
amended by macrung after the item relatiog to section

10 1353 thk following new item:
~1304, Probivixics o8 kbbying b Federul ageoeim.™,

11 (¢) APPLICABILITY.~The amendments made by this !
12 seqtiom shall apply to the use of funds after the date of

13 t4e enactment of this Act, inehuding fands appropriated

14 ar received on or before such date,

W o - h W b

Strike “this Act’’ each plaoe it ocowrt and insert
“thig Aet (othar than setion 3)'.

L -



EXECUTIVE OFFICE OF THE FPRESIDENT
OFFICE CF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

ADMINISTRATOR : DEC =1 1995

OFFICE OF
INFORMATION AND
REGULATORY AFFAIRS

MEMORANDUM FOR DISTRIBUTION

WD
FROM: Sally Katzem%tgu

SUBJECT: Revised Corrections Day Chart

Attached is a revised version of the Corrections Day chart we circulated two weeks ago.
Updated versions will continue to follow every two weeks. If you have any questions or

comments, please call me at 5-4852.

Distribution:

Pat Griffin
Alexis Herman
Mike McCurry
Jack Quinn
Carol Rasco
Laura Tyson
John Angell
Martha Foley
Barry Toiv
Kitty Higgins
Elaine Kamarck
Katie McGinty
Ron Klain
Greg Simon



HOUSE

CORRECTIONS DAY
July 25,1995 | H.R. 1943 H.R. 1943 grants San Diego Passed None SAP opposing H.R. 1943 because bill
San Diego Coastal permanent exemption from 269-156 was unnecessary, scientifically
Corrections Act of 1995 secondary treatment unsound, and contrary to good public
requirements for wastewater policy -- San Diego had already been
(Clean Water Act) granted preliminary approval of waiver
from Clean Water Act
Oct. 10,1995 [ H.R. 436 H.R. 436 requires agencies to | Passed Passed SAP stating that the Administration has
Edible Oil Regulatory differentiate between by voice by voice no objection passage of H.R. 436
Reform Act petroleum and animal and vote vote
vegetable oils when issuing (11/2/95) [Signed by POTUS (11/20/95)]
rules or enforcing any
regulation (FDA and FSIS
exempted) ,
Oct. 24,1995 | H.R. 782 H.R. 782 allows federal Passed Referred to | SAP supporting H.R. 782
Federal Employee employees to represent the by voice Senate
Representation views of employee vote Judiciary
Improvement Act organizations {e.g., credit Comm.
unions, child care centers) (10/25/95);
before governmental agencies will be
transferred
to Gov’t
Affairs
Comm.




The Administration did not issue a SAP

Oct. 24,1995 | HR.1114 H.R. 1114 permits minors Passed Referred to
Fair Labor Standards covered by the Fair Labor by voice Senate onH.R. 1114
Act Exemption Standards Act to load vote Labor &
materials into balers and Human
compactors that meet certain Resources
design standards’ Comm.
(10/25/95)
Oct. 24,1995 | HR. 117 H.R. 117 provides public Passed Referred to | SAP generally supporting the goals of
Senior Citizens’ Housing | housing authorities with 415-0 Senate H.R. 117 but setting forth several
Safety and Economic greater discretion to prevent Banking " concerns
Relief Act of 1995 persons with drug or alcohol Comm.
problems from living in public (10/25/95)
housing projects designated
for occupancy by the elderly i
Nov. 14, 1995 | H.R, 2366 H.R. 2366 repeals the Cardiac | Passed Referred to | SAP supporting H.R. 2366
Repeal of Unnecessary Pacemaker Registry by voice Senate
Medical Device established under the Social vote Finance
Reporting Requirement Security Act because it Comm.
overlaps with a more (11/15/95)
comprehensive reporting
system mandated by the Food,
Drug, and Cosmetic Act
Nov. 14,1995 | S.790 S. 790 eliminates over 150 Passed Passed by The Administration supports S. 790,
Federal Reports reporting requirements for by voice unanimous | but issued no SAP before the House
Elimination and Sunset executive agencies and vote consent vote because the bill had already passed ||
Act of 1995 modifies or streamlines over (7/17195) the Senate

60 more (the 1978 Inspectors
General Act and the 1990
Chief Financial Officers Act,
which address waste, fraud,
abuse, and other management
issues, are exempted)

[Because the House and Senate
language differ slightly, the Senate
must vote again -- there will likely be
no conference]




Nov. 28, 1995 | H.R. 2519 H.R. 2519 is intended to Passed Passed The Administration did not issue a SAP
Philanthropy Protection facilitate contributions to 421-0 by voice on H.R. 2519
Act of 1995 charitable organizations by vote :
codifying certain exemptions (11/29/95) | [Enrolled bill] -, .
from the Federal securities -
laws (related to H.R. 2525
below)
Nov. 28, 1995 { H.R. 2525 H.R. 2525 modifies the Passed Passed The Administration did not issue a SAP
Charitable Gift Annuity operation of antitrust laws, and | 427-0 by voice on H.R. 2525
Antitrust Relief Act of similar state laws, with respect vote
1995 to charitable gift annuities to- | (11/29/95) | [Enrolled bill]
allow several charities to agree
to use the same discount rate
in making payments under
charitable gift annuities
Dec. 12,1995 | H.R. 1787 H.R. 1787 amends the Food, N/A N/A The Administration will issue a
Amendment to the Drug, and Cosmetic Act by support or no objection SAP
@) Federal Food, Drug, and | repealing the saccharin notice -

Cosmetic Act

requirement




12/08/95

TO:

FROM:

SUBIECT:

18:08 (4}

EXECUTIVE OFFICE OF THE PRESIDENT

December 8, 1995
{Sec.below)

Barbara A. Matmer

Reguiatory Reform

For your information, you will find attached ta this memo copies of additional materials regarding changes to the

Morelle Amendment that Micheel Fitzpatrick wanted distributed. ( Total #£pgs. - 8)

Mame Phone Fax Office
Kevin Burke 690-7627 690-7380 HHS
Dlane Thompson (301)-443-3793 (301)-443-2567 FDA/MAHS
John Drwyer 514-1969 : 514-1724 DOJ
Richard Carmo 622-0650 622-1188 Tress
Floyd Williams 622-0725 622-0534 Treas
Bob Hickmott 260-5200 260-4046 EPA
Gary Guzy 260-7960 260-3684 EPA
Kate Perry 564- 4088 564- 0022 EPA
Bob Wager (301)-504-0515 (301)504-0016 CPSC
Neil Eisner 366- 4723 366-9313 DOT
Crescnee Massei 366-9714 I66-3675 DOT
Mclanic Bellar 208-7693 208-5533 DOl
Mary Ann Richardson 219-6141 219-5120 DOL
Renald Matzner 205-6642 205-6846 SBA
Bob Nordhaus 8265066 586-1499 DOE
Tom Gessel 565-1625 565- 7873 VA
Eric Olsen 720-3808 720-5437 USDA
Mike Leviut 482-3131 482-0512 DOC
Nalson Diaz 708-2244 708-3389 HUD
Jamie Stadley 401-6000 401-5391 Bd
Maryanne Kane 325-2450 326-2050 FTC
Kate Fulium 942-0014 ©42-9650 SEC
Ed Jurith 395-6709 395.5708 ONDCP
Kilty Higgins 456-2572 456-6704 WHOCA
Tracy Thornton 456-6493 456-2604 WHLA
Martha Foley 456-6799 456-2271 WIIO
Linda Lance 456.6605 456-6212 OovP
Michael Waldman 456-2272 456-7431 DPC
Marcia Seidner 456-6202 456-6025 OS8TP
Ellén Seidman 456-2802 456-2223 HNEC
Mike Tomeon 395-5012 395-G853 CEA
Elens Kagan 456-7501 4356-1647 WHC

ool
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l {§) BEOTION 14 Rermat, ~——Rection 14 of the Fastener \)") M

2 Quality Act (15 U.8.C, 5413) ia repealed,

M
; ANDARDB CONFORMITY, . M
4 [ {3)8E OF STANDARDE.-wBpction 2(b) of the Na-

5 tiomal Institnte of Etandards and Techmology Act (8
6 UABC.272(0) b amended— -

7 (1) by waiicng “, inaluding comparing stand-
'8 ards” and all that follows through “Federsl Govern-
0 mantt';
10 (2) by redleniguating paragraphe (3) threugh
11 (11) ax pamagraphs (4) through (12), respectivaly;
12 and .
i3 (8) by inswting sfter paragraph (2) the follow.
14 ing new paragraph:
15 “(8) w0 compere standards aeed in sclensific .

16 vestiguticon, enginsering, maonlacturing, cominence,

1? industry, and educational Institutions with the

18 standards adopted of Yesoguized by the Federal Gov-

19 srnmomnt and to cocrdinate the uza by Fedeal agen-

20 tio of privats sector standards, emphasizing where

21 pocaible the nae of standards developed. by prtvate,

22 consenyas orgenitations:. S

2 Tpoorromary Assastaer ACTTUITIES efection.

24 2(b) of the National Institute of Standards and Tech- |
25 mology Ast (15 U.S.C. 279(b)) la ammnded— *

(e - 1‘| 1“’ ﬂlﬂ [ 2 e8]

B0°d 100" 9N T0:91 S6.80 D3d BUlE~56¢~T0T: AT 2983-0471-8K0
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. 21
1 (1) by striking “and” et che end of paragraph
2 (11), as g0 redesignated by subsection (a}(2) of this
3 segtion; '
4 (ﬂ)bylnmngzhepeﬁodntthaandptpm
3 groph (12), as 80 redesignated by wabeectiots (a)(2)
6 of this seaton, and sarting in lieu thereof *; snd”;
7 and "
8 (8) by sdding at tha end the &llowing new
9 paragraph: ‘

10 “(18) to coandinate Federal, State, local, and

0T'd T00°ON Z0:97

11 private sector standords conformity assessment ac-
12 Livities, with the goal of eliminating unnecsssary du-
13 plieation sad eomplexity in the devalopment snd pro-
I4 mulgation of conformity sssessmant raquirements
15 and manyaren.”, ‘

1§ 4:.. of Pran 1o Comanpiaw"Ths Na-

17 tooal Instimts ¢f Standards snd Teehmalogy shall, by

18 January i, 1996, Mtnh Congreas & plan for ime
19 plumenting the ameadments made by this sestion,

56,80 J3q OTE-568-z0z: (]

9983-041-dKW0

Qoo0a
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AMENDMENT TO ILR. 2186
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Fage 91, after ine 19, insert the Zllowing new sub-

zection:

1
2
3
4
5
6
7
8
9

10
1n
12
13
14
15
16
17
18
19
20

et A L e il R

() UTmizaTron oF CONSKNSUR BTANDAKDS BY
FruERan AGENCIES; REForTs ~(1) To the extent prac-
tisable, all Federal agencies and departments shall use,
for procuremens and refulstwry applicaions, standards
that ere devoloped or sdopted by vohiwtary consenmos

6 standards bodjes

(2) Federal agencies and depmrtmants shall cemsult

. withh veluntary, privata sector, consansis stagdards bodies,

‘ wnd shall participate with such bodies in the development

:nrmm,uuppgupgminmmtpmmh
)

(8) If o Federal ageucy ar dopartment elects to use,

- for procuremsnt urragnl:;t_my spplications, etandards that

e not dmeloped or adoptad by wiuntary eonzmsus

standards bodies, tl:ehesd of suth agency or department

shall frarsmit to the Office of Managemant and Budget
ap explanztion of the reuagns for adopting euch standarde. .
The Office of Mauagement and Budget shall axmually -

mtmfhecang':mnﬂaqﬂmaﬁmrmamdby:t
wnder this subsection.

. . -
CIO0oT B, 1S (222 panj .? e

"®x TOTRAL

/ka 7

AT
H,;ﬂéoﬂoﬂl

PAGE.BE} =x

TATAL P.82



12/08/95 18:10 (+y ) @005
DEC B 'SS 17 21%) FROM HSE SCIENCE~DEMOCRATS : PRGE.BR1

9)) Tawuﬂﬂn;m;v "fs‘g 2223

’YD N*\ 2 i dalies- 7% @74/
* Page 13, Lines 1-3; change to:

(3} in section 19 ---

(A} by inserting ",subject to the avarlabr’l:ty of appropriations,” after
“post-doctoral fellowship program”; and

(B/ by striking "nor more than forty” and ingerting In lkeu thereof "nor
more than "6Q".

* Page 14, Lines 9-12: change to:

(1} in paragraph (1){B) by striking "having a minimum tensila strength

of 150,000 pounds per square inch” end-rserting-tr-lieu-thereot —having-a
mirmdr-Recionel-G-hardneas-of-40-or-above™ ;|

e Page 22, Linss{3- 7: change to:

{d} UTILIZATION OF CONSENSUS STANDARDS BY FEDERAL AGENCIES,
REPORTS.--- (1) To the extent practicable, all Fedréal agencies and o
departments shall use, for procurement and regulatory applications,
standards that are developed or adopted by voluntary, prrvaze sectar,
consansus standards bodies.

= Pago 22, Lines 12-20; change to:

(3) If a Federal agency or department elects 10 «se dovelop, for
procurement or ragulatory applications, standards that are not developed or
adopted by voluntary, private sector, consensus standards bodies, the head
of such agency or department shall transmit to the Gffice of Management
and Budget, via the National Institute of Standards and Technology. an J
explanation of the reasons for edegting developing such standards, The
Offica of Management and Budget, with the assistance of the National
Institute of Stendards and Technology, shall annually wansmit 10 the J

Congrass all oxplanations reecived-byit concerning exceptions made under
thie subsection.
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1892. Mare thnn 300 1 were teteived from the fe. Over 61‘} e
70% of the letters themmmmdahmofﬂ?astener (ro'\‘
Addvi Committee for am the Act. 6(/
The Committee has listaned to the Fastener Advisery Committes, {7
its Fastener Public wa Task F and other representatives
from the menufa d distribution mﬂ nf the k‘/ gv
United States fastener dustry ¢ task force éaj‘)
cent of all United States campanies arjd ﬂmr au
the manufaeture, distribution, and im; fastenm a.nd

uver100000am'1 in all 50 gtates. Gommittegalnn wrth
I*‘I'IB’I"éy has work improve the law, wlnla preserving safe
quali

The section focuses mainly on heat] mill certification, mixing of
likecertified fasteners, and sale of fabten e:s'inmostcam,with
minor pon-conformances. The Committes believes ﬂmt the section

maintains safety, reduces the unnecésgary burdens on in ;
and cnoures p enforcement of the)Fasteger QuahtyAnt.

In addition, Zﬁ Committee understands concerns voiced by the
fastener indusatry the methods in which fasteners may be

altsred under the %instea.e: Quality i
Fastener ngdzym states that fasteners may be altered in three
ways: by ening; by elect:r:apln hg fasten

sirengths of 150,000 psi or .
Fastener Quality Ait, it is stated I"Jmt ~
the performance of the fastaner s¢ it ne longer <onforms to
original standards and manofacturer's| eartifieats
a s cant alteretion, ard the perso:
shell be tremted as the manvfacturer, musmg the a!tared fhstener

to be inspected and tested. The Comm egeae\:ts
can be ad ate addrsssed by reomtaﬁa sgggfc statueory
threshold valve o d fasteners § will pamnt

NIST to eptablish a threshold vaiue [in its mglamsnhng xﬁzfu.a
tions, based on extausive technieal review, and following NIST's
consideration of public comment by membern of the fastener ndua-
try and other interested parties.

SECTION 12. STANDARDS CONFORMITY.

The Committes undaratands the erufial role standards play in ali
facebnfdaﬂyﬁfamdmthenhﬂztythanﬂhonbm in the
globa.l matketplace, The United States, ed

standards systzm of most other count: es.rehesheavﬂy a decen.
trahzed, private sector-based, voluntary consensus 8ys-
tar. Federal government efforts have bten emcentrated in metrol-
:Fy research, maintenance of nauon meastrement standards, in-
calibration services and B ard reference materials, par-
t:c:pahon in voluntary standeards ach ities, government-to-govern-
ment negotiations, and development of standards for povernmental
purposes, This unique consensus-based voluntary aystem has
gerved ug well for ever a century and (has contributed slgm.ﬁmﬂy
tt; United States competitiveness, th, public welfaze, and safe-

Playing an importan
ness ed ia the ability te develop is
speed of the rapidly changing te:hnnlugy uf the marketplace. Whilc
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the Committey i3 aware thav the standards role of the foderal gov-
emment is different from that of our trading tgartnen, federal
sﬁciee Aro, navertheless, major participants in the United States
] aﬂxaﬂ

Tho boy callange is to update domestie standsma activities, in
light of incyeased internationalization of commerce, and to reduce
duplication and waste by affectively integrating the federal govern-
ment and private sector resources lin the veluntary econsensus
standardg systam, while protecting its industry-driven nature and
the publie good. Better coordination df fixderal standards activities
is clearly erucial to this effort. ;

Thege Issues were raised by thel National Research Council
(NRC) in its Mazch, 1995 report eatitled, * dn.rdsbﬂun!brmit?
Asgessment, and Trade in the 21t Céntury.” The NR regort rec-
ommended that amend NIST's organic act (15 U.8,C. 271,
et geq.) to clarify o lead rele in the implemcntation of a gov-
ernment-wide policy of phasinfnvut the use of federally-developed
standards wherever possible, In faver ¢of standards developed by

* private sector, consensus standards izations, with input from
affected cles. Thia palicy is eliminating duplication of
aeffort and conflict betwesn Euve.rnm t standards and specifiea-
tions, and widely-aceepted industry jees in the name technical
areas. The Committee, after conduching a June 29, 1995 hearing on
the issue, adopted the NRC recommegdation in t&zia gection, mak.
ing it elear has lead agency responsibility for gtandsrde and
conformity assesament achvities that are interagency in nature.

The goction requires NIST to develop a strategie plan to evaluate
state and local riferia for accredi testing laboratories and
product certifiers, and to take the Jead in efforts to build a netwwrk
of mutusal recognition sgreoments re ing conformity assessment
among federal, state, and local authorjties, in the interest of elimi-
rating unnecessary duplication and burden em industry. The collec-
tive impact of these &m:ges ig to gfunt NIST a clear statutory
mandate to act as the lead ngency for ensuring federal use of
standards developed by Drivete consensus standards organizations
to meet regulatory and procurement nieds, and to guide the statesy

|

toward a national, rationalized system conformity assessment
o B ot od to to € #t5 progress and th
18 Ieq OREYeRs on an &
feambility of such sctions by Janu 1996, pee
In addition, the section codifies the present requirements of Of

fice of Managemént and Budget TOMB) Ciréular A LI To-
» naag] ¢ B Rfency deems that IroRheed ConRensNE standards
g&re Nyt apprupriate to tho agency needs, OME ar A-119 was
cn@nniny on ratod 1o 1908 And sed in 1993. It requires fed-

eral agences to adopt and use standayds, developed by velumtary
mm;sga& standards bodies, and to work clogely with these organi-
zationas to ensure that devolo atandards are consistemt with ’%
agency needs. Adharence to O Circolar A-119 is a matter of
great concern to industry and the Committee since the federal
récord with ragard tn tho use of volun;a.ry consensus standards {s
mixed, at best.

Gl-NOV-@S 1294 Dec 05,1995 JIOXO00 POQNN FAn00024 FriSE3) | S dem  HRZISEAPY
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developed eonBensus standards the rule, ra
n the axceptional sitvation where 1
déethed nocesnary i

OMB, vi j
“The Comtaittes does ize tha hard work end extinoive con-
version now achvely unﬁmgmmm cortain cies, such as the De-
ent of Defense, to i.mplg.ment OMB A-119 and un-
erstands that this codifieatior [[
ASkaimlbriny e A 1O a e “—nm

080 clea have already fmplemented procedures for high-level
in review of decisions to write federal stundards. The Com-
mittce believes codifying OME Circular A-119, however, should not
rosult in gignifieant changes, if any, in these standards develop-

An

ment ures.
10 OMB r ‘ediunderthisnecﬁonistaba[(
cléaT an tc'n'matl ut m gummery n nature. 1he Com-
18 Do Apgenacs A=\ 8 axd.s ex-
ception in th;eg mgtepomn‘ g but does require ot.gn::egﬁse records be
accessible to Con . )

Tha =action wimsvs the effect of assisting agencies in focusing
their attention on the need to wuxk with these voluntary consensus
standarda bodies, whenever and wheraver app:gyxiate. It will ales
asgist Congreas in monitoring federal agency efiorts to implement
the OMR Circolar A-118. Additionally, the section is consistent
with recommendations made to the Committee as part of the NRC
testimony regarding #ts March, 1995 report.

SECTION 13, SENSE OF &JONGRBSS

The Committee supports the gals of the Maleolm Baldrige Na-
tional Quality Aw program. With the United States facing in-
creased competition in the global marketplaee, the development of
effective qthuz;.l;lz methods Bave helped the nation’s indusiries to
maintain thoir market share. These quality methods have led to
greater process contyol, more effieient|quality cost measurements

' 311? mu;nmls, bettar quality management, and fewer manufacturing

C .
One such method of generating awareness and interest in total
quality prim:ﬁles and encoursging United States businesses ®
roduce %ob y competitiva gquality ptoducts and services is the
aleolm Baldrige National Quality A The Award was estab-
lished under the Malenlm Raldrige National Quality Improvement
Act of 1987 (P1. 100-107) and was narhed after the late Secretary
of Commenrce,

As a result of adherence to the Baldrige Award prindples, par-
ticipating companies have created framéworks by which to meagure
their business sucesss, set clear direetibng, and share accountabil-
ity. Paet award rccipients have ugsed Awards major tenets snd
salection critaria to develop & commitment to quality and increased
competitiveness. The Bal%ge Award i} managed by the National
Institute of Standards and Technology (NIST).

ar eomplements rathar

$1:12(1)

‘
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MEMORANDUM FOR DISTRIBUTION
FROM: Sally Katgey so0e ——

SUBJECT: Assessment of Reg Reform Rider

DATE: November 17, 1995

Attached is a revised assessment of the reg reform rider attached to the debt limit

bill vetoed by the President. If you have any questions or comments, please call me at 5-4852.

Distribution:

Alice Rivlin
Jack Lew
Pat Griffin
Tracey Thornton
Janet Murguia
vJack Quinn 5
Martha Foley
Kitty Higgins

Ron Klain }"\
Katie McGinty | }\7 j‘<
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DRAFT

ASSESSMENT OF THE REG REFORM RIDER
(WALKER AMENDMENT) ON THE DEBT CEILING BILL

_November 17, 1995

Earlier this week we distributed an assessment of the reg reform rider that had been attached
to the debt limit bill. We learned subsequently that the House Rules Committee had incorrectly
informed us that the copy we were working from was the version that passed. In fact, the rider that
passed was substantially different in a number of important ways.

Judged against S. 343 and H.R. 9 (the Senate and House reg reform bills), the final version
of the rider takes a significant step to the left, eliminating many of the provisions that we have
repeatedly said were unacceptable. Among others, it does not include the special interest
provisions such as repeal of the Delaney Clause and TRI; an elaborate petition process and
automatic sunset review of existing rules; an explicit supermandate; and the Nunn-Coverdell
Amendment’s expanded definition of “major rule” to include up to 150 additional rules that affect
small business. There remain, however, a number of serious concerns which would have very real
adverse consequences for the agencies. ‘

While our discussion reflects significant agency input, we have asked them to go back and
conduct a careful line-by-line review, which should be available next week.

. Threshold - Définition of “Major Rule”

-- Includes our $100,000,000 threshold for “major rule.”

-- But also includes non-numerical definitions of “major rule,” which contain
undefined and potentially expansive terms (e.g., “major increase in costs”;
“significant adverse effects on competition,” etc.) which come from the
Executive Order but which, embodied in law, would lead to increased
litigation and would generally expand the scope.

. Decisional Criteria
-- An agency must certify that:

1) the benefits justify the costs; and

2) the rule employs to the extent practicable flexible alternatives and
adopts the reasonable alternative that has the greater [sic] net benefits
and achieves the objectives of the statute.

If the first criterion cannot be met, the agency may still promulgate the rule if
it finds that:

1) the rule employs to the extent practicable flexible alternatives; and
2) the rule adopts that alternative with the Jeast net cost of the
reasonable alternatives that achieve the objectives of the statute.



By its terms, this provision will drive agencies toward a single result which
may not always be the most sensible, and at least one agency continues to
object to any decisional criteria that highlight quantifiable measures of costs
and benefits.

Supermandate

-- The rider does not include an explicit supermandate provision but neither
does it include an explicit statement that these decisional criteria do not
modify any existing standards. Because the rider does contain a savings
provision which makes clear that the risk assessment provisions do not
modify any existing statutory standards, some agencies are concerned that
courts might interpret the absence of such a provision for the cost-benefit
criteria as congressional intent that the criteria override existing statutory
standards. ‘

Petition Process

-- Although the rider does not contain S. 343's overlapping and extremely
burdensome petition processes (including review of existing rules, an
expanded Section 553 petition process, and petitions for alternative means of
compliance), it does authorize a petition process for reviewing major free-
standing risk assessments which includes a “reasonable likelihood” standard,
a 180-day deadline to grant or deny petitions, and judicial review of denials.
Essentially, this provision provides a backdoor process for reviewing
existing, non-major health, safety, and environmental regs; at least one
agency could get swamped.

Judicial Review

-- The rider contains no separate judicial review provision -- but recall that
judicial review exists unless explicitly prohibited. This invites endless
litigation over the rider’s many new requirements and ambiguous terms (e.g.,
whether a proposed “rule is written in a reasonably simple and
understandable manner™).

-- On the other hand, it does not provide for interlocutory appeals, which was
“of great concern.

Effective Date

-- The rider has essentially eliminated the backdoor moratorium problem.
The cost-benefit requirements apply only to rulemakings begun after
enactment and for risk assessments the effective date is 18 months after date
of enactment (a few rulemakings begun prior to enactment and not concluded
within 18 months could get caught by the latter effective date and have the
rider’s risk provisions applied to them).



APA Changes

-- The rider does not include S. 343's wholesale rewrite of Section 553 of the
APA. However, it does add several troubling provisions to Section 553 to
require publication of a notice of a notice of proposed rulemaking (extra
paperwork), require an agency hearing on a proposed rule any time 100
people want one (same with an extension of time to comment on a proposed
rule), codify the Executive Order with some changes (including expanded
contents for agencies’ regulatory impact analyses, OMB power to delay
indefinitely final rules, and extending OIRA review of regs to independent
agencies).

Risk Assessment

-- Includes covered agency concept which narrows applicability, but not that
much (see, e.g., all of USDA, all of DOT).

-- Very broad scope for most covered agencies that reaches any report to
Congress and any agency policy guidance, and that essentially lowers the
threshold to $75,000,000.

-- Very, very broad scope for EPA, picking-up any clean-up plan under
Superfund, any permit condition, and any listing of a hazardous or toxic
substance (as well as DOE, DOD, or DOI environmental clean-up plans).

-- Does not include an exception for emergericies (Does FAA have to comply
with all of the requirements before issuing an airworthiness directive?) or for
enforcement actions.

-- Includes principles for risk assessment and risk characterization and
communication which, while basically sensible, are quite extensive.
Agencies will object that they should not be embodied in a statute. Note the
interrelation between this section’s broad scope and its requirement for
extensive risk analyses.

-- Includes multiple reporting requirements, studies, and guidelines with
respect to risk assessment, peer review, comparative risk analysis, and risk-
based priorities, without authorizing the funds necessary to carry out the
work.

-- Some agencies will object to the requirement that they provide a “best
estimate” of risk.

-- The peer review provision does not provide a balance between government
employees and those in the private sector. The former are barred from
serving if they are from the agency whose program is under review, while the
latter are not barred (even if they stand to benefit directly) as long as they
disclose their interest.



Section 707 - Consent Decrees

-- Includes a provision which would prohibit court enforcement of settlement
agreements that restrict agency discretion; but any settlement agreement
restricts the signer’s discretion.

Sections 708 - Affirmative Defenses/Estoppel

-- Would provide a complete defense to any enforcement action if a party can
show they “reasonably relied” on a rule inconsistent with the rule being
enforced without requiring a showing of good faith.

Section 709 - Affirmative Defense/Estoppel (Hutcheson Amendment
-- This bar of civil and criminal penalties where a party reasonably and in
good faith relies on its own interpretation of a rule has been substantially

cleaned-up to reduce the amount of manipulation possible.

Regulatory Accounting

-- Includes S. 343's burdensome and costly “make-work” requirement to
calculate annually the costs and benefits of all major rules for 5 years.

Reg Flex

-- Only very minor issues remain (e.g., one year statute of limitations).

Congressional Review

-- Includes a provision comparable to the Senate-passed 45-day layover, but
now with 60 days for congressional review.

Snakes
-- Defines “cost” but not “benefit.” Why not?
-- Includes “make-work” -- while there’s an exception to cost-benefit
analysis for health and safety emergencies, agencies still have to eventually
do the work even if the order has taken effect and solved the situation or

otherwise lapsed.

-- Generally includes lots of reports, lists, notices, etc.
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MEMORANDUM FOR DISTRIBUTION ' {
FROM: Sally Kat@[é’w—/

SUBJECT: Revised Corrections Day Chart

Attached is a revised version of the Corrections Day chart we circulated two weeks ago.
Updated versions will continue to follow every two weeks. If you have any questions or

comments, pléase call me at 5-4852.

Distribution:

Pat Griffin
Alexis Herman
Mike McCurry
vJack Quinn
Carol Rasco
Laura Tyson
John Angell
Martha Foley
Barry Toiv
Kitty Higgins
Elaine Kamarck
Katie McGinty
Greg Simon



DRAFT

HOUSE
CORRECTIONS DAY

Revised 11/17/95

July 25,1995 | H.R. 1943 H.R. 1943 grants San Diego Passed None SAP opposing H.R. 1943 because bill
| San Diego Coastal permanent exemption from 269-156 was unnecessary, scientifically unsound,
Corrections Act of 1995 | secondary treatment and contrary to good public policy --
requirements for wastewater San Diego had already been granted
(Clean Water Act) preliminary approval of waiver from -
Clean Water Act
Oct. 10,1995 | H.R. 436 H.R. 436 would require Passed Passed SAP stating that the Administration “has
Edible Qil Regulatory agencies to differentiate by voice by voice no objection to House passage of H.R.
Reform Act ' between petroleum and animal | vote vote 436"
and vegetable oils when ' (11/2/95)
issuing rules or enforcing any [Enrolled bill presented to POTUS]
regulation (FDA and FSIS
exempted)
Oct. 24,1995 | H.R. 782 H.R. 782 would allow federal Passed Referred SAP supporting H.R. 782
Federal Employee employees to represent the by voice to Senate
Representation views of employee vote Judiciary
Improvement Act organizations {e.g., credit Comm. on
unions, child care centers) Oct. 25,
before governmental agencies 1995
Oct. 24,1995 | HR. 1114 H.R. 1114 would permit Passed None The Administration did not issue a SAP
Fair Labor Standards minors covered by the Fair by voice onHR. 1114
Act Exemption Labor Standards Act to lead vote
materials inte balers and
compactors that meet certain
design standards 1




SAP generally supporting the goals of

Oct. 24,1995 | H.R. 117 H.R. 117 would provide public | Passed None
Senior Citizens’ Housing | housing authorities with 415-0 H.R. 117 but setting forth several
Safety and Economic greater discretion to prevent concerns
Relief Act of 1995 persons with drug or alcohol
problems from living in public
housing projects designated
for occupancy by the elderly
Nov. 14,1995 | H.R. 2366 H.R. 2366 repeals the Cardiac | Passed None SAP supporting H.R. 2366
Repeal of Unnecessary Pacemaker Registry by voice
Medical Device established under the Social - vote
Reporting Requirement Security Act because it
overlaps with a more
comprehensive reporting
system mandated by the Food,
Drug, and Cosmetic Act
Nov. 14, 1995 | S. 790 S. 790 eliminates over 150 Passed | Passed by | The Administration supports S. 790, but
Federal Reports reporting requirements for by voice voice vote | issued no SAP because the bill had
Elimination and Sunset executive agencies and vote 3/7/95 as already passed the Senate
Act of 1995 modifies or streamlines over amend. to
60 more (the 1978 Inspectors the PRA,
General Act and the 1990 but later
Chief Financial Officers Act, dropped
which address waste, fraud, from bill
abuse, and other management
issues, are exempted)
Nov. 28, 1995 | H.R. 2519 H.R. 2519 is intended to N/A N/A The Administration is currently

@)

Philanthropy Protection
Act of 1995

facilitate contributions to
charitable organizations by
codifying certain exemptions
from the Federal securities
laws (related to H.R. 2525
below)

__—_—n———"___—"—"_—'—_—_l-—-—_-

developing its position




Nov. 28, 1995 | H.R. 2525 H.R. 2525 modifies the N/A N/A The Administration is currently
Charitable Gift Annuity operation of antitrust laws, and developing its position
)] Antitrust Relief Act of similar state laws, with respect
1995 to charitable gift annuities to
allow several charities to agree
to use the same discount rate
in making payments under
charitable gift annuities
Nov. 28, 1995 | H.R. 1787 H.R. 1787 amends the Food, N/A N/A The Administration will issue a support
Amendment to the Drug, and Cosmetic Act by or no objection SAP
] Federal Food, Drug, and | repealing the saccharin notice
Cosmetic Act requirement
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October 19, 1995

The President
The White House
Washington, D.C. 20500

Dear Mr. President:

"We urge your support for regulatory reform legislétion in the Senate. Until now,
S. 343 has not received the support of your Adrmmstratlon for reasons that several senior
Executive Branch officials have expressed.

During the past several weeks, as the bill was discussed and debated in the Senate,
substantial compromises were made to addréss concerns expressed by those Administration
officials. The current version of the bill, as modified by numerous adopted and pending
amendments and by the continuing efforts of Senators Robb, Rockefeller and others,
addresses all substantive issues your Administration has raised during public debate. The
result is an unquestionably reasonable bill, even a moderate one. Its passage would be a
major step forward in the effort to reform, modernize and streamline the process by which
the federal government regulates against threats to health, safety and the environment.

The NAM'’'s overriding objective continues to be increasing the pace of economic
growth. Economic expansion -- in the range of 3 to 3.5 percent annual GDP growth -- will

be the key to future job creation, wage growth, a healthy envuonment and improved living
standards for all Americans.

Meaningful regulatory reform is a principal means to achieving and sustaining such
future growth. While the private sector has cut cost and improved quality, the federal
regulatory system remains frozen in time and is today a significant obstacle to growth. Our
antiquated command-and-control oriented regulatory regime in the environmental area alone,
according to Dale Jorgenson of Harvard University, will reduce economic growth by $224
billion by the year 2004. A firmer reliance on flexibility, accountability and sound scientific
and economic analysis will increase productivity and growth. S. 343 would move us solidly
«in this direction.

Mr. President, we all know that strong emotions surround today’s debates about
environmental policy. In this charged atmosphere, it is especially important to remember
that S. 343 seeks only to improve the process by which federal regulations are developed.

Its provisions require greater reliance on sound scientific and cost-benefit analysis --
objectives your Administration has embraced, as have many Democrats in the Senate. The
bill eliminates none of the environmental protections currently in force; it repeals not a single

Manufacturing Makes America Strong
1331 Pennsylvania Avenue, NW, Suite 1500 - North Tower, Washington, DC_20004 - 1790 * {202) 637-3106 * Fax: (202} 6§37-3182
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Page Two
October 19, 1995

law or regulation, and it does not impose extraordinary burdens on the EPA and the
bureaucracy. It is simply a bill that will encourage government to regulate smarter.

Regulatory reform remains a top priority for a nationally united business community.
Enactment of S. 343 would be a critical step toward achieving sustained, vigorous economic
growth. We urge you to support bipartisan efforts to pass a regulatory reform bill in the
Senate that is reasonable in scope, backed by the entire business community and reflects your
commitment to making government work better.

Sincerely,

Dana G. Mead
"~ Chairman and Chief Executive Officer
Tenneco Inc.
Chairman
National Association of Manufacturers

atignalf/ Association of Manufacturers



STATEMENT OF ERIC A. RUBEL, GENERAL COUNSEL
THE U.S. CONSUMER PRODUCT SAFETY COMMISSION
TO THE STAFF OF THE
U.S. HOUSE COMMITTEE ON COMMERCE
CONCERNING REGULATORY SUNSET AND REVIEW!

This briefing paper addresses the implicaﬁions of H.R. 994,
the Regulatory Sunset and Review Act of 1995. While my specific
comments refer to provisions of the Clinger substitute, most of
the points in this paper alsc apply to the previous version of
H.R. 994 and to other lookback and sunset legislation generaliy.
An addendum to this briefing paper elaborates on the specific
provisions of the Clinger substitute that we find most
objectionable.

CPSC's mission is to protect Americans and their families
from unreasonable risks of death and injury from the 15,000
different types of consumer products within its jurisdiction.
The Commission does this with a streamlined staff of 487
employees, roughly half the size it wés-during the 1970s, and
with a budget that is about half of what it was in 1979, when
adjusted for inflation. Oﬁr small size makes efficient operation
essential. Therefore, we must be particularly wary of rigid
requirements that yield few benefits, while wasting vital
resources and distracting the Commission from its important
safety mission. Unfortunately, H.R. 994 is such a measure.

When Richard J. Pierce recently accepted an award from the

ABA's Administrative Law and Regulatory Practice Section, he made

* The views expressed in this paper do not necessarily
reflect those of Commissioner Mary Gall. .
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several remarks about the current regulatory reform debate that I
believe aptly describe H.R. 994. Noting that "the current debaté
is taking place in a manner that is so completely divorced from
reality that it is likely to produce terrible results," Professor
Pierce stated:

"In particular, the prdblem cannot be addressed by

demonizing agencies, imposing on égencies abgsurdly expensive

procedural mandates that would never pass a cost-benefit
test, and demanding that courts perform tasks for which they
are totally unsuited.”

CPSC strongly supports the essential goals underlying
regulatory reform -- providing efficient, cost-effective and
scientifically sound government action. Indeed, these principles
already control CPSC's regulatory safety efforts. CPSC is
statutorily required to perform cost-benefit analyses for almost
all of its safety rules; 511 of its actions must have a sound
factual and scientific basis; and the Commigsion regularly relies
on risk-based decision making in setting its priorities.

However, this lockback and sunset legisiation actually
contradicts the.basic goals of regulatory reform. Both the
underlying concept of the bill and the specific approach taken in
the Clinger substitute guarantee less efficient and more costly
government that would 1ikely reduce health and safety. The bill
is grossly overbroad, sets out unworkable procedures and
impossible deadlines, and elevates unproductive paperwork to.a

high art. The result could well be automatic terminatiocn of many



successful rules that save lives and reduce injuries.
Fundamentally, the bill is built on a foundation of falsge

assumptions.

A. FALSE ASSUMPTION 1: Once a Problem is Fixed,
Repeal the Regulation.

Underlying this and other lookback and sunset legislatioﬁ is
the false premise that once a safety hazard is reduced, the
regulation is no longer needed. However, the very reason for the
improvements in safety is likely the regulation. &And, once the
regulation is eliminated, the hazard may be resurrected,
requiring another regulation. This approach commits agencies to
an endless pattern of regulating, relaxing, and re-regulating.
Moving one step forward and two steps back could prove costly in
both resources and lives.

Example: Refrigerator Safety Act

The Commission's regulations undér the Refrigerator Safety
Act provide one potential example of this sénsgless dance. This
law was enacted in the 19568 to correct the tragic problem of
children being trapped and killed while playing inside discarded
refrigerators. At that iime, 30 to 40 children a year died this
way. The Act directed agency adoption of requirementé to enable
refrigerator doors to open easily from the inside.

As a result, there is currently littlé, if any, risk of
children becoming trapped and killed inside refrigerators.
However, this lack of casualties hardly indicates.that there is
no ongoing need for, or benefit from, the regulation. 1In fact,
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the opposite is likely true: the hazard is virtually non-
existent because the rule continues to be effective, Yet, as
discussed below, determining the regulation's costs and benefits
would be a highly theoretical and complex exercise, seeking to
measure deaths and injuries that would have occurred but for the
- rule.

Ongoing enforcement of the rule costs CPSC nothing, because
industry uniformly complies with the rule. And we have yet to
hear a complaint from industry about the rule. Indéed,.whirlpool

.recently cited Aevelopment of the technology to open
refrigerators from the inside as one of the corporation's
proudest achievements. But, would it be possible or worth the
expenditure of resources to estimate how many children would die
if the rule were lifted?

CPSC's refrigerator regulation is a simple, non-
controverseial rule. But because the scope of this bill under
gsection 4 is enormous, it opens every rule to potential review.
Even rules with minor economic impact and generally recognized
(though not necessarily quantified) safety benefits could
terminate. The $100 million monetary threshold is just cmne
factor for determining which rules are covered. The two
executive orders referred to in section 4(b) provide a whole host
of additional and often vague criteria. Most importantly, the
petition procedure in section 4 (c) provides virtually unlimited
opportunity to re-cpen rules. The low threshold for petitions --

they must be granted unless it would be *unreasonable" to conduct
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a review -- and thé paltry $20 processingvfee ensure a flood of
petitions (see § 4(c) (1) and (2)(C)). A petition might be filed
by a single fringe manufacturer who, for example, wants to
produce a refrigerator without the safety feature to lower
production costs.

Moreover, the bill is even flawed in how it would apply the
$100 million monetary threshold. The bill locks not only at the
ongoing costs of a rule, but at whether in the past it "has
resulted" in a $100 million annual effect on the economy (§

4(b) (1), as amended). Why should a rule be subject to review
because years ago it had high compliance costs, when today those
costs may be marginal?

Example: Poison Prevention Packaging Act

Other life-saving rules could be threatened as well. For
example, under the Poison Prevention Packaging Act, the
Commission issues rules requiring child-resistant packaging for
hazardous household products like over-the-counter drugs, drain
cleaners, and turpentine. These safety caps and packages have
érevented hﬁndreds of deathls of childfen who could otherwise
accidentally ingest potentially poisonous substances around the
home. For aspirin and oral preséription drugs alone, there were
up to 700 fewer such accidental child deaths from the early 1970s
{when child-resistant paékaging was firat required for these
items) through 19%1. Yet, the bill would open such poison
prevention rules to review and possible terminatioen.

The combination of the number of rules open to review




(potentially every one) and the short deadlines for review
Qirtually guarantees that some rules will terminate gimply
becauge we run out of time. It is then -- when, for example, we
see more children suffocate in refrigerators or poison themselves
with a jar of aspirin left unattended -- that we may rediscover

the need for our rules.

B. FALSE ASSUMPTION 2: Two Cogt-Benefit Analyses are
' Better than One,

This bill relies on another assumption that several other
regulatory proposals accept: more analysis is always better.
Even if an agency conducted a cost-benefit analysis when it
issued a rule, it must conduct another analysis under this bill
(see § 5(a)).

Yet the passage of time creates several analytical
dilemmas. A rule may have had significant initial costs but now
have only slight costs. Which time period is used to calculate
costs and benefits? Industry has likely changed in the years
folldﬁing the regulation. Are some changes (and associated
costs) due to the regulation or are they only incidental? Or do
we turn back the clock anﬁ assess the regulation as if it had
never been issued? How is an agency to determine whethexr
particular fringe players in an industry are likely to disregard
a safety measure once a regulation is revoked, thereby decreasing
costs, but also decreasing the benefits of reduced deaths and
injuries. And, in any event, why are we rewarding this kind of

behavior?



CPSC's 1993 safety standard making disposable qigarette
1ighters child-registant illustrates the fallacy of the
assumption that cost-benefit analysis should be piled on top of
cogst-benefit analysis. To satisfy existing statutory
. requirements, the Commission conducted a cost-benefit analysis
for the child-resistant lighter rule thch showed potential net
benefits (taking into account the costs) of approximately $115
million per year, and between 80 and 105 lives saved annually.
The analysis was based largely on data up through 1992.

Under the bill, CPSC would have to re-analyze the costs and
benefits of the rule. And to what end? 1If industry or others
believed that the cost-benefit data used to support the rule were
incorrect, they could have commented on the proposed rule or
challenged the final rule in court when CPSC issued it in 1993.
It would be pointless now to revisit the earlier data.

A review of ongoing costs and benefits, rather than those in
the past, would pose other problems. If a rule reduced the
hazards it was intended to address, the original risk may no
longer exist and the rule.might be considered to\have no ongoing
benefits. Assume that several years from now CPSC's review shows
that the lighter rule has greatly reduced the number of people
injured and killed in fires started by children playing with
lighters. How could the agency definitively show that the
injuries and deaths would return if the rule‘Was revoked?

similarly, all refrigerators now manufactured allow children
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to egcape from inside. Since the risk has been virtually
eliminated, argquably only c¢osts and no ongoing benefits remain.
Considered this way, successful rules -- those that achieve their
goals -- are the prime candidates for termination. Or at best,
they woula require very expensive regression analysis to
demonstrate their effectiveness.

Moreover, the bill makes the odd assumption that more recent
regulations are in greater need of review. It generally provides
an accelerated three yeaflperiod for review of rules that ﬁake
effect after the bill's enactment (see § 7(a) (2) (A)). The agency
will have just finished iésuing the rule when the time arrives to
review it. Whét is the point of beginning the sunset procegs for
rules whose sun has just risen? This could algo have the
perverse resuit of.placing on the fast track for review the very
regulations that comply with the cost benefit requirements ofA
other regulatory reform legislation. Such a waste of scarce

resources defies logic.

C. FALSE ASSUMPTION 3: Agencies are Incapable of Revising
Rules to Adapt to Technological,
Economic or Other Changeg.

The bill assumes that in the absence of a statutory
requirement, agencies will never review or amend existing rules.
The truth is that agencies can, and we do, make common sense
changes to rules to respohd to changing circumstances. Where
agencies fail to do so, sharper Congressional oversight or

focused legislative changes -- not a blanket approach to reform



that puts all rules at risk -- is the appropriate solution.

For example, earlier this year, after assessing the need for
regulatory change, CPSC revised the adult test under which child-
resistant packaging is evaluate&. These changes, supported by
industry, make it easier for adults to use the protective
packaging properly without sacrificing its child resistance.
Adults who found child-resistant packaging difficult to use --
and therefore left the caps off or did not close them properly --
will be more likely to use them. The increased use of such
improved packaging will save additional lives. The revisions
respond to an aging population and technological advances that
make the new caps possible.

The Commission also issues exemptions, frequently in
response ﬁo petitions, when a rule is no longer necessary for a
particular product. A regulation the Commission issued last year
exempting video games from regulations covering fire and shock
hazards for electrical toys is just one example. At industry's
request, the Commission examined the regulation and found that
video games present only a small rigk of electrical injury to
children. The exémption relieves manufacturers of testing,

- recordkeeping, and labeling costs.

D. FALSE ASSUMPTION 4: Terminating Rules is Good for
Business,

The bill creates considerable momentum to terminate rules.-
In fact, the thrust seems to be more toward eliminating the
maximum number ¢f rules in the minimum amount of time, rather

9



than establishing a careful review of the most significant rules.
This “cut and run" approach ignores the fact that rules not only
provide safety for consumers, but also certainty for induscry.
What‘will be the effect when rules clarifying industry's
obligations are eliminated, but the underlying statutes demanding
industxy's compliance remain?

The breadth of the bill exacerbates this problem. The
bill's sweep includes agency guidance documents and
interpretations, and even documents describing agency procedures
and practices (sece § 13(4)(A)). Theée "rules" are often intended
to inform the regulated c?mmunity of the agency's interpretation
of statutory requirements. Getting rid of such "rules” will not
change the agency's interpretation; it will only leave industry
in the dark on the agency's thinking.

Example: Toy Labeling Under the Child Safety Protectiop Act
 Barlier this year, CPSC issued regulations implementing the
Child safety Protection Aci, which requires labeling of certain
toys to wafn of potential choking hazards. The law was enacted
last yéar at the urging of industry to preempt different state
labeling requirements. Congress specifically directed CPSC to
adopt implementing regulations without complying with the cost-
benefit requirements applicable to other CPSC rulemaking. The
toy safety regulations explain CPSC's interpretation of the Act's
requirements. Absent the rule, industry would still have to
label toys according to the statute -- withgut the practical

guidance the rules provide. It is difficult to see how providing
b
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less information benefits anyone.

Nor is industry necessarily served by eliminating
substantive rules. For example, the lighter industry was among
the many advocates for CPSC's child-rgsistant clgarette lighter
standard. The industry wanted a uniform mandatory standard so
that it would not be subjected to varying state laws or a
voluntary standard that would pose a competitive disadvantage to
reputable manufacturers that.chose to comply. The level playing
field that such regulations provide offers consumers protection
from unsafe products while ensuring fair competition for
manufacturers.

The bill requires agencies to solicit comments on a laundry
list of issues, including whether revoking the rule would "create
an‘unfair advantage to those who are not in compliance with it"
(s 8{(a)(3)(G)). Thus, the bill's drafters recognize that it
would be unfair to give a compétitive advantage to companies that
chocse to disregard safety measures. But, agencies would be
unable to preserve rules that fail rigid cost-benefit tests even
if their repeal would provide an unfair advantage to unscrupulous
companies. |
Example: Small Parts Regulation

The potential problems that wholesale termination of rules
would create is increased for long-standing rules upon which '
industry has come to rely. One of the Commission's most
important rules prohibits toys and other products for children

under age 3 from having small paits that pose a choking hazard.
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The rule ig responsibla for a aiqnificant radurtian in ~hakina

when they choked on small parté from these productg. Now
virtually no such deaths are reported. Although a relatively
simple rule, its impact is pervasive sinde-it épplies to
virtually all jitems intended for children under three years of
age. This means that nearly every manufacturer of every juvenile
product for children of this age grcup relies on CPSC's'small
parts regulation -- not to mention the parents of these children.
Yet, the bill would cast the future of this rule in doubt.

In a very odd provision, the Clinger substitute increases
uncertainty even further by allowing a "non-agency party® to pick
and choose which terminatéd rules would apply (§ 1i(a) {(2)). This
creates a "through the looking glass" world where no one knows
which rules apply to whom, a nightmare for agencies and regulated

industries alike.

E. FALSE ASSUMPTION 5: OIRA Can and Should Control
Regulatory Review,

The Clinger substitute differs'from the previous version of
H.R. 994 in the tremendous authority it gives to the
Administrator of the Office of Information and Regulatory Affairs
("OIRA") of thé Office of Management and Budget ("OMB"). The
Administrator is responsible for determining which rules are
veovered rules" (§ 4(a) and (b)); which petitions will be
‘accepted (§ 4(c)); and which Congressional requests for review

12



will be accepted (§ 4(d)). After making these initial decisions,
the Administrator must inventory all existing rules and issue a
list of those to be reviewed (§ 6(a) (1) (aA)); group the
significant and related rules to determine their termination
dates (§ 6(a) (2) and (3)); provide guidance to agencies
conducting the reviews (§ 6(a) (4)); and review and evaluate gach
preliminary and final report that agencies develop (§ €(a) (5)).
The Administrator also determines whether to accept the agency's
recommendation for each rule the agency reviews (§ 6(c¢)) and
whether to extend the termination date for any coveféd rules (§
7(b)).

The timé periods dictated for the-OIRA Administrator's
actions are so short that they would require either a colossal
staff or superhuman efforts. The Administrator has only 90 days
to decide petitions, with a 30 day extension possible (§
4(c)(4)); 30 days to designate a Congressional request for review
(§ 4(d) (1)); and a mere 6 months to inventory all existing rules
and decide which are covered (§ 6(a) (1) (A)). Morecver, the
Administrator is required to update the list of rules for review
annually (§ 6(a) (1) (B)).

The bill assumes that OIRA has the expertise to make
decisions that involve the substance of often complex
regulations. When the Administrator receives a petition for
review of a highly technical regulation, how will he or she be
able to determine whether it is reasonable to review the

regulation? The likely result is that most petitions will be
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accepted. And if the Administrator is overwhelmed, as is likely,
the petition could be deemed granted when the Adminﬂ;trator-has
not acted within 120 days (§ 4(c) (5)). The tremendous paperwork
burden would then shift to the agencies which must review the
flood of rulés brought in by petitioners in addition to other
regulations already scheduled.

The bill gives the Administrator significant authority to
prioritize the review of rules. It provides a list of criteria
for the Administrator to éonéider, but these really give little
gﬁidance {(cea § 6(a) (2) (B)). Some of the criteria seem to drive
the Administrator to questionable priorities. For example, while
other regulatory reform bills are encouraging rules that provide
greater flexibility for industry compliance, this one demands
quicker review for rules issued under statutory provisions that
give the agency greater discretion (see § 6(a) (2) (B) (v)}). Yet,
such statutory provisions are precisely those that allow the
agency to issue flexible rules.

As an independent agency, the extensive role the bill gives
the Administrator is particularly tréubling to CPSC. Through
QIRA, the bill would greatly expand OMB's influence on
independent agencies. This politicizes the ongoing process of
regqulatory review, and fundamentally changes the independent

status of agencies like CPSC.
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Conglusion

We believe that the premises underlying this and other
lookback and sunset legislation are ill-conceived. The
presumptions that rules are obsolete when they have achieved
results, that more analysis is always better, and that
terminating rules necessarily helps industry, are seriously
flawed. These faulty assumptions drive a process that elevates
paperwork over safety, and quick elimination of rules over
thoughtful consideration. Contrary to the legitimate gocals of
regulétory reform, this approach denies agencies the ability to
define appropriate.priorities, wastes resources on unnecessary
reviews, and virtually ensures that measures responsible for
saving consumers' lives will be eliminéted. In short, the
approach in H.R. 994 and éimilar bills would sacrifice public
safety through added bureaucracy and red tape.

The specific flaws of the Clinger éubstitute are too
numerous to fully identify in this paper. We have discussed only
the most important ocnes. The bill's provisions only exacerbate
the general problems we have identified, taking a shaky concept
and making it completely unworkable.

H.R. 994 is an excellent example of the regulatory approach
which Philip K. Howard denounced in his book, The Death of Common

Sense. He said, "[rlules have replaced thinking. Process has

replaced responsibility.” As a result, *[g)lovernment
accomplishes almost nothing." H.R. 994 should be rejected.
15
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Good morning, Mr. Chairman and Madam Chairman: This hearing is an
auspicious occasion -- the first time the Senate and House Small
Business Committees have held a joint hearing at which the chief
Counsel for Advocacy has testified.! I would like to thank the
Committees for their interest in today’s topic -- the impact of
regulation on small business. With me today is Barry Pineles, the
Assistant Chief Counsel for Market Competition who will be leaving
the Office of Advocacy after eight years of dedicated service to

the small business community.

The theme of today’s hearing goes to the core mission of the Office
of Advocacy. Congress, in 1976, recognized that small businesses
may unduly suffer at the hands of government regulators and created
the Office to ensure that the views of small businesses were heard

by federal policymakers.

In 1980, Congress strengthened the hand cf the Office of Advocacy
by enacting the Regulatory Flexibility Act (RFA) which requires
federal agencies to examine the impact of their regulations on
small business, and if they are significant, examine alternatives
that will minimize the burdens or enhance the benefits of such
regulation. Since 1980, both the House and Senate Small Business
Committees have been diligent in their oversight of implementation
of the RFA. Despite Congressicnal pressure from both the House and

Senate Committees and strong statements from President Clinton, I

! The opinions in this testimony are mine and do not
necessarily represent the views of the Administration.



2
am not satisfied with agency compliance with the RFA. It may be
that federal agencies still do not understand the impact that their

regulatory efforts have on small businesses.

Congress enacted legislation which it hoped would demonstrate in no
uncertain term that small businesses face disproportionate burdens
in complying with federal reguliations. Congress mandated that the
Office of Advocacy examine the impact of tax, paperwork, and other
regulatory requirements on small business. I am here today to

report on those findings.

Those findings tell only cne aspect of the story and tell it in a
statistical and somewhat clinical fashion. 1In reality, the fears
of small business go far beyond the somewhat detached discussion we
will have today. Everyday, small business men and women fear that
some inspector or IRS auditor will walk through the front door,
find them in vioclation of one the 120,000 pages of federal
regulations, and bankrupt the business that consumed most their
life savings. It is not surprising then that the reform of
regulatory and enforcement policies is of paramount importance to
the delegates at the recent White House Conference on Small
Business. That is also why I am pleased that the Vice President’s
National Performance Review adopted an SBA idea to direct
government agencies, particularly EPA and OSHA, to provide greater
assistance to small business rather than simply seek to impose

fines, especially on first violations.
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Federal agencies are not the only ones that impose burdens on small
business. often federal agencies are implementing statutory
directives enacted by Congress. Congress, 1in debating various
legislative proposals, must take into account the burdens that the
proposal will have on small business as well as their impact on the

overall economy.

It would be my fondest wish to say that the Office of Advocacy has
done its job so well that it is no longer needed. Unfortunately,
our research, as I will discuss shortly, shows the federal
govefnment has a long way to go before the role of the 0ffice of
Advocacy becomes obsolete. I do, however, expect that the findings
released today will provide the information that Congress and
federal regulators can use to develop public policies sensitive to
the needs of small business. The study also should be an impetus
to federal agencies to conduct further empirical research on the
disparate impact of proposed regqulations during individual

rulemaking proceedings.
I. The Study

while many economists, legislators, policy analysts, and, most
significantly, small business owners, have decried the adverse and
disproportionate impact, no comprehensive study existed which

confirmed that axiom. My office welcomed the opportunity of the
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congressicnally mandated study to perform a study which would

beyond cavil demonstrate the veracity of the axiom.

The Office of Advocacy has been the prime sponsor of research which
analyzes the differential impact of regulations on small business.
Oone of the first studies undertaken by the Office was a study of
compliance costs by the Batelle Human Affairs Research Centers in
1980 which found that small businesses in the State of Washington
with fewer than 50 employees bear a disproportionate cost burden
from regulation compared with businesses in the 50-500 employee
category. Since that seminal Batelle study, the Office of Advocacy
has sponsored two other 'studies, both completed in the mid-1980's
which reconfirmed +the findings of the Batelle researchers.
However, the latter studies did not examine the vast gamut of
regulation and the Batelle study did not analyze the regulatory
burdens of all small firms, including those with up to 500
émployees, in comparison to the regulatory burdens faced by large

firms.

The Office of Advocacy compiled this report by following three
tracks. First, it exhaustively reviewed the current eccnomic and
policy analysis literature to find studies which examined the
impact of regulaticn on business, and particularly small business.
Second, 1t contracted with Dr. Thomas Hopkins of the Rochester
Institute of Technology, a leading researcher in the field of

quantifying the impacts of regulation on all businesses, and
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especially small business. Finally, the Office of Advocacy
undertook its own analysis of the literature and the findings by
Dr. Hopkins to reach its own conclusions concerning the impact of

regulatory burdens on small businesses.

There are a number of studies demonstrating that the imposition of
regulations affect the economy and may even retard its growth.
However, that statement alone does not imply necessarily that all
regulation is bad. Since the cost of most regulation is absorbed
in the short or intermediate-run, the economic impact generally is
felt immediately. On the other hand, regulations may have long-run
or even intangible benefits which are much harder to gquantify.
Nevertheless, it is important for both Congress and agencies to

understand the true costs imposed by regulation.

Dr. Hopkins accumulated data on social and economic regulatory
costs (those costs directly arising from, for example, the addition
of pollution abatement equipment on a manufacturing facility), and
process costs? to calculate the total cost of regulatory
compliance. Dr. Hopkins found that total costs in 1994 for
complying with regulations is about $649 billion or approximately

10 percent of the Gross Domestic Product. 3

2 process costs come from paperwork required because of
government process, such as tax compliance, recordkeeping mandates,
and completion of health care reimbursement forms.

3 As Everett Dirksen once noted "a billion here, a billion
there, and pretty soon you‘re talking about real money." The late
(continued...)
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Dr. Hopkins then allocated these regulatory costs across business
sectors. To perform this calculation, Dr. Hopkins first factored
out the costs of regulation borne by states, local governments, and
consumers.? Businesses incur more than 60% of the $649 billion
costs for regulatory compliance. Since there is no statistically
precise method (such as linear programming, multivariate factor
analysis or multiple regression) of allocating costs among various
sectors, Dr. Hopkins used his best judgment for dividing those
costs among manufacturing, trade, services, and other businesses.
It is not surprising teo find that the majority of costs are borne
by manufacturers (since they absorb the overwhelming amount of
environmental regqulations). Nevertheless, other sectors of the

economy face substantial burdens in complying with regulations.

While these data are important, total regulatory costs are not the
primary interest of my office or the small business committees --
costs on small businesses are. The Office of Advocacy requested
Dr. Hopkins to take his data and parse it for firm size. The exact
methodology is discussed in the report and I will not overwhelm the

committees with further elaboration. Suffice it to say that Dr.

3(...continued)
Senator would certainly concur that, when it comes to regulatory
costs, We’re talking about real money. In fact, the United States
economy 1is so large that money spent of regulatory compliance
exceeds the gross domestic product of all but four countries in the
world -- Japan, Germany, France, and the United Kingdom.

4 aAlthough it is too early to report, the enactment of
unfunded mandates legislation this year should have a palliative
effect on the regulatory burdens faced by state and local

governments .
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Hopkins arrived at a cost of regulation per employee and developed
a multiplier to figure the per employee cost based on three firm
size divisions: less than 20 employees, 20-499 employees, and 500
or more employees. Hopkins then calculated the per employee cost

for manufacturing and service industries.

Dr. Hopkins’ results confirm the previcus studies commissioned by
the 0Qffice of Advocacy. Regulatory costs per employee are
substantially greater for businesses with fewer than 500 employees
than for those that exceed that 500. Dr. Hopkins further
discovered, in a not surpriging result, that regulatory costs per
employee for manufacturing is nearly double the average cost per
worker in the rest of the economy. Dr. Hopkins also found that
service firms with more than 500 employees experience significantly

lower costs per employee than smaller service firms.

Of particular significance was Dr. Hopkins’ evaluation of the
differential burdens imposed by the process of collecting taxes (as
opposed to the actual tax burden) on small firms. The Office of
Advocacy has received much anecdotal evidence of the problems
facing small business in staying current with changes in tax
regulation and the costs asscociated with tax compliance. Dr.
‘Hopkins confirmed that tax compliance and recordkeeping are the two
largest components of regulatory burden facing small business.
This burden is even more troubling in that smal; businesses often

do not have the resources to hire accounting, payroll, and other
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tax speclalists to handle compliance. Senior managers must divert
themselves from the actual operations of the business to ensure
compliance with tax laws. Can one imagine the Chief Executive
Officer of General Motors checking to see whether a payroll tax
deposit has been made? The owners cf small businesses do it
regularly. It amazes me that small business owners actually have

time to run their businesses given the various burdens they face.

The Office of Advocacy does not dispute the fundamentals of Dr.
Hopkins‘’s study. However, the Office believes that Dr. Hopkins may
have overstated the cost difference between the largest and
smallest firms because he did not consider the fact that one-third
of the firms surveyed indicated no or only minor regulatory
burdens. An explication of our disagreement with Dr. Hopkins is
contained in the report. Nevertheless, whether one decides to
utilize the 80% differential calculated by Dr. Hopkins or the 50%
differential estimated by the Office of Advocacy, cne conclusion is
beyond dispute -- small businesses bear a disproportionate shgre of

this nation’s annual regulatory bill,

The information contained in the report is not only grist for the
mill of academia. It is has real world implications. First, it
puts to rest the canard that small businesses do not face
disproportionate regulatory costs. Second, if small businesses are
the most significant sector of the American economy, both in total

number of firms and in job creation and innovation, then the
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dispropértionate regulatory burdens absorbed by these small
businesses acts as a brake on a powerful economic engine. If the
economy is going to put the pedal to the metal so to speak, then
something must be done to release the brake that regulation is

imposing on small business.
II. The Current Efforts

The Clinton Administration came to Washington and within weeks of
taking office, the President appointed Vice President Gore to head
a task force to reinvent the government. Although the primary goal
of that National Performance Review was to streamline the
government and make it more efficient, it had a corollary objective
-- to reduce regulatory burdens on all businesses, in particular on
small businesses., That first effort achieved some real reductions
in eliminating some regulatory and paperwork requirements. For
.example, the Small Business Administration substantially decreased
the size of its guaranteed loan application. Was this effort

important? Yes. Was this effort sufficient? In my estimation --

NO!

The Administration also recognized that the National Performance
Review could not cut the costs without modifying the procedures
that agencies use to promulgate regulations. Shortly after the
release of the National Performance Review report, the President,

as have previous Presidents, issued an Executive Order (12,866)
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which required agencies to select the regulatory method <that
‘maximizes net benefits to the public (unless prohibited by
statute), requires a cost/benefit analysis, and represents the most
cost-effective method of achieving its regulatory objectives. In
theory the Executive Order is fine but in the real world of
regulatory decisionmaking, many rules that may be important to
small business are excluded from that review because they do not
meet the Order’s threshold. 1In addition, independent regulatory
agencies, such as the FCC, are not covered by the Order. Is this
effort important? Yes. Is this effort sufficient? In my

estimation =-- NO!

One idea that had been brought to the attention of both the
Administrator of the SBA and myself was that some federal agencies
employed overly zealous inspectors more interested in giving fines
than ensuring small businesses complied with the regulations.
Instead of issuing fines, these businesses suggested that the
agencies provide compliance assistance to the small business rather
than simply issuing fines. The Administration adopted that
proposal and now instead of an OSHA inspector issuing a fine to a
small business for a missing safety poster they give the business
owner a copy of the poster. The enforcement policy also allows
agéncies to reduce or eliminate fines on small businesses if the
business comes into compliance. Is this effort important?
Ungquesticnably! Is this effort sufficient? In my estimation --

NO!
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The Administration also reccgnized that changing the review process
for future regulations would do nothing about the thousands of
regulations currently in force and burdening small business. The
President, on March 4, 1995, initiated Phase II of the National
Performance Review by directing all federal agencies (independent
agencies have voluntarily decided to comply), to conduct a page-by-
page review of all regulations and to eliminate or modify those
that need reform. It cannot be denied that this ongoing effort
will eliminate or modify numerous regulations. For example, the
Small Businegs Administration is planning to cut the number of its
regulations in half. The Food and Drug Administration plans to
eliminate many of its foed identity standards including that all
important definition of grits. Unfortunately, some agencies may
believe that certain regulations are vital that others do not. 1Is
this effort important? Yes. Is this effort sufficient? In my

estimation -- NO!

This Congress also has made efforts to reduce the regulatory
burdens on business and governments. It passed and the President
signed legislation prohibiting the imposition of unfunded mandates
on state and local governments. Legislation also was enacted that
amended the Paperwork Reduction Act which gave the 0Office of
Management and Budget even more power to eliminate unnecessary and
overly burdenscme paperwork and information collection
requirements. Finally, <Congress 1is <considering a raft -of

legislation to reform the regulatory process. Included in the
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bills are requirements for cost-benefit analysis, sunsetting of
regulations, risk assessments, and other requirements designed to
ensure an agency has analyzed the problem and potential solutions.
Are these efforts important? Yes. Are these efforts sufficient?

In my estimation -- NO!

All of these general solutions have an inherent flaw. They do not
directly address the basic finding of this report --- that small
businesses are disproportionately burdened by federal regqulation in
comparison to their large business competitors. Except for the
specific regulatory reform efforts of the SBA and the change in
enforcement policy at agencies such as OSHA and EPA; the current
efforts are aimed at reducing regulatory burdens in general and not
specifically on small business. While the expectation that
eliminating regulations will benefit all businesses, including
small ones, there is no such guarantee. For example, federal
regulations which would eliminate airbags or other passive
restraints in automobiles would have little impact on small
business. On the other hand, raising the dollar thresheld from $25
to $75 for providing documentary proof for the deduction of
business related meals and entertainment expenses will provide a
substantial reduction in the burden impocsed on small business.
Regulatory reform without focus is likely to result in the Office
of Advocacy doing another study fifteen years from now and finding
the exact same result -- small businesses are disproportionately

burdened by government regulation. Until the concerns of small
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business become paramount in the mindset of federal policymakers,
it will be impossible to eliminate the disparate impact on small

businesses.
III. The Necessary Solution

An act currently exists which is designed to inculcate concerns of
small Dbusiness into the regulatory |process -- the RFA.
Unfortunately as I and previous Chief Counsels have documented in
our annual report and in testimony before both committees,
compliance with the RFA is inadequate. Agencies, such as the
Internal Revenue Service, the Department of Agriculture (with the
Forest Service and Agricultural Marketing Service being especially
egregious violators), and the Department of Interior, can ignore
the RFA with impunity. The only way to ensure that all agencies
comply with the RFA, and therefore consider the impact of their
regulatory proposals on small business is to meodify the RFA so that
agency compliance can be tested in court. No longer would an
agency be able to certify a proposed rule and avoid consideration
of small business impacts entirely. If the agencies fear judicial
review, it is becauée they have been doing an inadequate job in
considering the impacts on small business and devising alternatives
that will achieve their statutory objectives without imposing the
disproportionate impact on small business found by our study.
Agencies that comply with the law should have no fears. Until that

time, it will remain open season on small business.
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I cannot.state strongly enough that federal agencies cannot reduce
these burdens single-handedly. Congress, itself, needs to be more
sensitive to the burdens on small business when it enacts
legislation. In 1989, the Senate Small Business Committee held a
hearing on the need for reformation of the RFA and John Satagaij,
the head of the Small Business Legislative Council, suggested that
Congress make the RFA applicable to its legislative actions. That

was a good idea then and remains a good idea today.

Thank you for your attention today. I am willing to answer any

questions the committees’ members may have.
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This Act may be cited as the ‘‘Regulatory Sunset and

Review Act of 1995".

SEC. 2. PURPOSE.

The purposes of this Act are—

(1) to require agencies to regularly review their

significant rules to determine whether they should be
continued without change, modified, consolidated

with another rule, or allowed to terminate;

(2) to require agencies to consider tl_ne ‘com-
ments of the public, the regulated community, and
the Congress regarding the actual costs and burdens
of rules being reviewed under this Act, and whether
the rules are obsolete, unnecessary, duplicative, eon-
flicting, or otherwise inconsistent;

(3) to require that any rules continued in effect

under this Act meet all the legal requirements -

‘that would apply to the issuance of a new rule, in-

cluding any applicable Federal cost/benefit and risk

assessment requirements;

@oo2
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) te previde for the autematic ternrnation of
signifieant rales thet ere not continted in offeet a8
& rosult of sunset reviews;

(4) to provide for the termination of
significant rules and other rules through
a sunset review process;

(5) to provide for a petition process that allows
the public and appropriate committees of the Con-
gress to request that other rules that are not signifi-
cant be reviewed in the same manner as significant
rules; and |

(6} to require the Administrator to coordinate
and be responsible for sunset reviews conducted by

the agencies.

15 SEG: 3, REVIEW AND TERMINATION OF REGULATIONS.

- 16

The effectivencas of a covered rale shall terminate op

17 the epplieable termination dute specified in seetion 4o}
18 or {b); unless the rule is roviewed in secondanece with the
19 procedures in section & before that termination date and
20 eomplies with seetion 5-

21 SEC. 3. REVIEW OF REGULATIONS,

22

A covered rule shall be subject to review

23 in accordance with this Act. Upon completion

24 of such review, the head of the agency which

Cctobar 27, 1985 (2:23 p.m.)
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1 promulgated such rule shall conduct a rule-
2 making in accordance with section 8(d).
3 SEC. 4. RULES COVERED. |
4 (a) COVERED RULES.—For purposes of this Act, a
S covered rule is a rule that—
6 (1) is determined by the Administrator to be a
7 significant rule under subsection (b); or
8 " (2) is any other rule designated by the Adminis-
9 trator under this Aet subsections (c) and (d)
10 for sunset review.
11 (b) SIGNIFICANT RULES.—For purposes of thig Aet,
12 a significant rule is a rule that the Admimistrator det-er-
- 13 mineg-—
14 1) hae resuited in or is lisely to result in en
15 ennued offoet on the eceopomy of $100;000,000 er
16 more: ,
17 2} is e major me; a8 that term is defined in
18 Exccutive Order 12201 (as in effect on the first date
19 that Executive erder was in effeet); or
20 33 wee issuwed purenant to e significant regu—
21 latory ection; as thet termr is defined in Exeeutive
22 Qﬁa%@meﬁe&e&&e%dﬁGM&
23 eeutive order was in effeet):

October 27, 1995 (2:28 p.m.)
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1 determines was issued pursuant to a regu-

2 latory action that is likely to result in a rule

3 that may—

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24

25

October 27, 1995 (2:23 p.m.)

(1) have an annual effect on the econ- E

omy of $100 million or more or adversely
affect in a material wajr the economy, a
sector of the economy, productivity, com-
petition, jobs, the environment, public
health or safety, or State, local, or tribal
governments or communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken

or planned by another agency;

(3) materially alter the budgetary im-

pact of entitlements, grants, user fees, or
loan programs oar the rights and obliga-
tions of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates or the
President’s priorities.
(c) PuBLIC PETITIONS.— .

(1) IN GENERAL.—Any person adversely af-

-fected by a rule that is not & significant rule may

submit a petition to the Adwminigteates the head
of the agency which promulgated the rule

D H]

E.0.
(28,6
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10
11
12
13

14

15
16
17
18
19
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23
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October 27, 1985 (2:23 p.m.)

o
requesting that she Administrater such agency
head designate the rule for sunset review. The Ad-
ministrator Such agency head shall designate
the rule for sunset review unless the Administrater
such agency head determines that it would be

In making such determination, she Admimistrater
such agency head shall take into account the
number and nature of other petitions received on the
same rule, whether or not they have already been de-
nied.

(2) FORM AND CONTENT OF PETITION.—A pe-
tition under paragraph (1)— -

(A) shall be in writing, but is not otherwise
required to be in any particular form,;

(B) shall identify the rule for which sunset
review is requested with reascmable specificity
and state on its face that the petitioner seeks
sunset review or a similar review of the rule;
and

(C) shall be dccompa.nied by a $20 process-
ing fee.

(3) RESPONSE REQUIRED FOR NONCOMPLYING
PETITIONS.—If the Admimistrater such agency
head determines that a petition does not meet the

Qoos
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6
requirements of this subseetion paragraph (2),

. the Administrater such agency head shall pro-

vide & response to the petitioner within 30 days after
receiving the petition, notifying the petitioner of the

_problem and providing information ou how to formu-

late a petition that meets those requirements.

(4) DECISION WITHIN 90 DAYS.—Within the 90-
day period beginning on the date of receiving a peti-
tion that meets the requirements of this subsection,
the Admiwigtrater such agency head shall
transmit a response to the petitioner stating whether
the petition was granted or denied, except that the
Administrater such agency head may extend
such period by a total of not more than 30 days.

(5) PETITIONS DEEMED GRANTED FOR SUB-

STANTIAL, INEXCUSABLE DELAY.—A petition for

sunset review of a rule is deemed to have been

granted by the Admimistrater such agency
head, and the Administrater such agency head
is deemed to have designated the rule for sunset re-

view, if & eourt finds there is a substantial and inex-

cusable delay, beyond the period specified in para-
graph (4), in notifying the petitioner of the Adnvinis-
treter’s such agency head’s determination to

grant or deny the petition.

goo7
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(6) PuBLIC L0G.—The Administrator shall
maintain & public log of petitions submitted under
this subsection, that includes the status or disposi-
tion of each petition. |
(d) CoNGRESSIONAL REQUESTS.—

- (1) IN GENERAL.—AnN appropriate committee of
the Congress, or a majority of the fnaa'ofity_ party
members or a majority of nonmajority party mem-
bers of such a committee, may request in writing
that the Administrator designate any rule that is not
a significant rule for sunset review. The Adminis-
trator shall designate such rﬁle for sunset review
withio 30 days after receipt of such a request unless
the Administrator determines that it would be un-
reasonable to conduct a sunset review of such rule.

(2) NoTicE OF DENIAL.~If the Administrator
denies a congressional request under this subsection,
the Administrator shall transmit to the congressional
committee making the request a notice stating the
reasons for the denial.

{e) PuBLICATION OF NOTICE OF DESIGNATION FOR

22 SUNSET REVIEW.—After designating a rule under this

23 Aet under subsection (¢) or (d) for sunset re-

24 view, the applicable agency head or the Admin-

Qctobar 27, 1995 (2:23 p.m.)
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istrator shall promptly publish a notice of that designation
in the Federal Register.
SEC. 5. CRITERIA FOR SUNSET REVIEW,
eontinue without change; medify; or consohdate any rule
subjeet 6o sunset review; the continued; modified; or con-
solidated rule must be authorized by low and meet all ap-
or Esecutive orders if ib were insued o a;rgﬁr raler Feor
eny requirements for costfbencfit enelysis and eny re-
ment-

(a) COoMPLIANCE WITH OTHER Laws—In order
for any rule subject to sunset review to con.
tinue without change or to be modified or
consolidated in accordance with this Act,
such rule must be authorized by law and meet
all applicable requirements that would apply
if it were issue‘d' as a new rule pursuant to sec-
tion 553 of title 5, United States Code. For pur-
poses of this section, the term “applicable re-
quirements” includes publication of a notice
of proposed rulemaking described in section

8(c)(2), any requirements for cost-benefit

October 27, 1995 (2:23 p.m.)
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1 analysis, and any requirements for standard-
2 ized risk analysis and risk assessment.
3 (b) GOVERNING Law.—If there is an irreconcilable
4 conflict between such applicable requirements and an Act
5 under which & rule was issued, the conflict shall be re-
6 solved in the same manner as such conflict would be re-
7 solved if the agency were issuing a new rule.
8 SEC. 6. SUNSET REVIEW PROCEDURES.
9 (a) FUNCTIONS OF THE ADMINISTRATOR.—

10 (1) NOTICE OF RULES SUBJECT TO REVIEW.—
11 (A) INVENTORY AND FIRST LIST.—Within
12 6 months after the date of the enactment of
13 this Act, the Administrator shall conduct an in-
14 ventory of existing rules and publish a first list
15 of covered rules. The list shall—

16 (i) specify the particular group to
17 which each significant rule is assigned
18 under paragraph (2), and state the term-~
19 natier date review deadline for all sig-
20 nificant rules in each such group; a.nd
21 (ii) include other rules subject'to sun-

22 set review for. any other reason, and state
23 the terminstion date review deadline
24 for each such rule.

October 27, 1893 (2:20 p.m.)
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October 27. 1895 (z:23 p.m.)

H.L.C.
10
(B) SUBSEQUENT LISTS.—After publica-

tion of the first list under subparagraph (A), -

the Administrator shall publish an updated list
of covered rules at least annually, specifying the
termination date for each rule on the list.

(2) GROUPING OF SIGNIFICANT RULES IN FIRST -

LIST.—

(A} STAGGERED REVIEW.—The Adminis-
trator shall assign each significant rule in effect
on the date of enactment of this Act to one of
4 groups established by the Administrator to
permit orderly and prioritized sunset reviews,
and specify for each group & serminetion dﬂte
an initial review deadline in accordance
with section 7(a)(1).

(B) PRIORITIZATIONS.—In determining
which rules shall be given priority in time in
that assignment, the Administrator shall con-
sult with appropriate agencies,  and shall
prioritize rules based on—

(1) the grouping of related rules in ac-
cordance with paragraph (3); |
(ii) the extent of the cost of each rule
on the regulated community and the pub-

doi1
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1 lie, with priority in time given to those
2 ru]és that impose the greatest net cost;
3 (iii) consideration of the views of reg-
4 ulated persons, including State and local
5 governments;
6 (iv) whether a particular rule has re-
7 cently been subject to cost/benefit analysis
8 and risk assessment, with priority in time
9 " given to those rules that have not been
10 subject to such analysis and assessment;
11 (v) whether a particular rule was is-
12 .sued under a Sta.tutory provision that prd-
- 13 vides relatively greater discretion to an of-
14 . ficial in issuing the rule, with priority in
15 time given to those rules that were issued
16 under provisions that provide relatively-
17 greater discretion;
18 (vi) the burden of reviewing each rule
19 on the reviewing agency; and
20 (vii) the need for orderly processing
21 and the timely completion of the sunset re-
22 views of existing rules.
‘23 (3) GROUPING OF RELATED RULES.—The Ad-
24 ministrator shall group related rules under para-
25 graph (2) (and designate other rules) for simulta-

October 27, 1865 (2:23 p.m.)
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12
neous sunset review based upon their subject matter
similarity, functionel interrelationships, and other
relevant factors to ensure comprehensive and coordi-
nated review of redundant, overlapping, and conflict-

ing rules and requirements. The Administrator shall

ensure simultaneous sunset reviews of covered rules

without regard to whether they were issued by the
same agency, and shall designate any other rulé for
sunset review that is necessary for a comprehensive
sunset review whether or not such other rule is oth-
erwise a covered rule under this Act.

(4) GUIDANCE.—The Administrator shall pro-
vide timely guidance to agencies on the condnet of
gunset reviews and the preparation of sunset review

notices and reports required by this Act to ensure

uniform, complete, and timely sunset reviews and to

ensure notice and opportunity for public comment

consistent with section 8.

(5) REVIEW AND EVALUATION OF REPORTS.—

The Administrator shall review and evaluate each
preliminary and final report submitfed by the head
of an agency pursuant to this .section. Within 90
days after receiving a preliminary report, the Admin-
istrator shall transmit comments to the head of the

agency regarding—

Bo1s
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(A) the quality of the analysis in the re-
port, including whether the agency has properly
applied section 5;

{B) the consistency of the agency’s pro-
posed action with actioﬁs of other agencies; and

tC) whether the rule should be continued
without change, modified, consolidated with an-
other rule, or allowed to terminate.

(b) AGENCY SUNSET REVIEW PROCEDURE.—

(1) SUNSET REVIEW NOTICE.—At least 2%

years before the terminstien date review dead-
‘line under section 7(a) for a covered rule issued by

an agency, the head of the agency shall—

(A) publish a sunset review notice in ac-
cordance with section 8(a) in the Federal Reg-
ister and, to the extent reasonable and prac-
ticable, in other publications or media that are
designed to reach those persons most affected
by the covered rule; and

(B) requeét the views of the Administrator
and the appropriate committees of the Congress
on whether to continue without change, rﬁodjfy,
consolidate, or terminate the covered rule.

(2) PRELIMINARY REPORT.—In reviewing a cov-

ered rule, the head of an agency shall—

Qo4
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(A) consider public comments and other

recommendations generated by a sunset review

notice under paragraph (1); and
- (B) at least 1 year before the terminatieon
date Treview deadline_ under section 7(a) for
the covered rule, publish in the Federal Reg-
ister and transmit to the Administrator and the
appropriate committees of the Congress a pre-
liminary report in accordance with section 8(b).
(3) FINaL REPORT.—The head of an agency
shall consider the public comments and other ree-
ommendations generated by the preliminary report
under paragraph (2) for a covered rule, and shall

consult with the appropriate committeeés of the Con-
gress before issuing & final report. At least 90 days-

before the termimetion date review deadline of
the covered rule, the head of the agency shall pub-
lish in the Federal Register and transmit to the Ad-
ministrator and the appropriate committees of the
Congress a final report in accordance with section
8(e). '

(¢) EFFECTIVENESS OF AGENCY RECOMMENDA-

23 TION.—If a final report under subsection (b)(3) rec-
24 ommends that a covered rule should be coﬁtinued withoﬁt
25 change, modified, or congolidated with another rule, the

Octoter 27, 1665 (2:23 p.m.)
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rule is may be continued, modified, or consolidated in |

accordance with the recommendation effective 60 days
afier publieation of the fina} report; unless the Adminis-
trator or another officer designated by the President pub-
liskes & motice within that 60-day pemiod stating that the
rale shall ot be so continued without chenge, modified:

or conseohidated: The Adminigivator or other officer des~

igneted by the President shall state in the netice the rea-
sens for suck eetion- section 8,

& REIsstancE—I o covered rale terminptes for
&Ry reason pursuesnt to this Aet; it sheill not be reissved
in substantiolly the same form unless the mile eomplios
with section b end the Administrater or other officer des-
igmated by the President approves the rule:

¢e} (d) PRESERVATION OF INDEPENDENCE OF FED-
ERAL BANK REGULATORY AGENCIES.—The head of any
appropriate Federal banking agency (as that term is de-
fined in section 3(q) of the Federal Deposit Insurance Act
(12 U.8.C. 1813(q)), the Federal Housing Finance Board,

the National Credit Union Administration, and the Office |

of Federal Housing Enterprise Oversight shall have the
authority with respect to that agency that would otherwise
be granted under subsections (e) and (d) of this section,
section T(a)(2)(B), and section 7(c} to the Administrator
or other officer designated by the President. |

Octwber 27, 1995 (2:23p.m.)
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1 SEC. 7. TERMBATION DPATE REVIEW DEADLINES FOR COV-
2 ERED RULES.
3 (a) IN GENERAL.—For i)mposes of section 3, the =laer-
4 minstion dete review deadline of a covered rule is as
5 follows: '
6 (1) EXISTING SIGNIFICANT RULES.—For a sig-
7 pificant rule m effect on the date of the enactment
8 of this Act, the initial terminetion dete review
9 deadline is the last day of the 4-year, 5-year, 6-
10 year, or 7-year period beginning on the date of the
11 enactment of this Act, as specified by the Adrninis-
12 trator under section 6(a){(2)(A). For any significant
13 rule that 6 months after the date of enactment is
14 not assigned to such a group specified under section
15 6(a)(2)(A), the initial terminetion dete review
16 deadline is the last day of the 4-year period be-
17 ginning on the date of enactment of this Act.
18 (2) NEW SIGNIFICANT RULES.—For a signifi-
19 cant rule that first takes effect after the date of the
20 enactment of this Act, the 1mt1al terwinntion date -
21 review deadline is the last day of either—
22 (A) the 3-year period beginning on the
23 date the rule takes effect, or
24 (B) if the Administrator determines as
25 part of the rulemaking process that the rule is
26

Qctober 27, 1005 (2:23 p.m.)

issued pursuant to negotiated rulemaking pro-
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October 27, 1096 (223 p.m)

17 _

. cedures or that compliance with the rule re-

quires substantial capital investment, the 7-year

period beginning on the date the rule takes ef-
fect.

(3) RULES COVERED PURSUANT TO PUBLIC PE-
TITION OR CONGRESSIONAL REQUEST.—For any rule
subject to sunset review pﬁrsuant to & public peti-
tion under section 4(c) or a congressional request

under section 4(d), the initial termination date re-

‘view deadline is tke last day of the 3-year period

beginning on—

(A) the date the Administrator so des-
ignates the rule for review; or -

(B) the date of issuance of a final court
order that the Administrator is deemed to have
designated the rule for sunset review.

(4) RELATED RULE DESIGNATED FOR RE-
VIEW.—For a rule that the Admimistrator designates
under section 6(a)(3) for sunset review because it is
related to another covered nﬂe and that is grouped
with that other rule for simultancous review, the ini-

tial terminstien date review deadline is the -

same as the termimatron date review deadline
for that other rule. . ‘

hots
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{5) RULES CONTINUED AFTER SUNSET RE-
VIEW.—For & rule the effeetivencss of whieh hes
beer extended under seetion 3; the next terminetion
dete is the last day of the 7-yenr period beginning
or the date the mile would have torminated under
peetion 3 if it had net been extended: For a rule

which continues in effect after a sunset

review under this Act, the next termination

date review deadline is the last day of the 7-
year period beginning on the date of the preceding
review deadline date,

(b} TEMPORARY EXTENSION.—The terminasion date

13 review deadline under subsection (a) for a covered
14 rule may be extended by the Administrator for not more
15 than 6 months by publishing notice thereof in the Federal

16 Register that describes— reasons why the tem-

17 porary extension is necessary to respond to or

18 prevent an emergency situation.

" Qctober 27, 1985 (2:23 p.m.)

) modifieations that sheuld be made to the
rmide and the reesons why the medifieations eanwob
be made by the eriginel termination date; or
essary to respend to or prevent an omergoncy situe-

Zoi9
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14
15
16
17
18
19

20
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22

23

19 :
mey Bot undertalte & eomprobensive review and significant
revigion of & eovered rule more frequentdy than required
by thin seetion or ancther law; unless the head of the agen-
e determines; and the Administrator concurs; that the
reasonable expenditures theat have been made in relianes
ea%herﬂ&%pwesefth&sseeﬁ@&hwm&ybe
eonsidered te require ¢ comprehensive review and signifi-
eant revision of & mule if i makes significant ehanges in
the et under whish the rule was issued:
t4y (c) DETERMINATIONS WHERE RuLEs Have
BEEN AMENDED.—For purposes of this Act, if various
provisiéns of & covered rule were issued at different times,
then the rule as a whole shall be tréated as if 1t were is-
sued on ﬁhe later of—
(1) the date of issuance of the provision of the
rule that was issued first; or
{2} the date the mest reeent comprehensive re-

pleted:
(2) the date the most recent sunset re-
view of the rule under this Act was com-

pleted.

October 27, 1968 (2:23 p.m.)
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1 &y COMPREHENATE REFEW AND SIGFeANt Ri-
2 ieoN DEmpvED—In this sectien; the term “eomprehen-
4 £} o sunset reviow; whether or not the rule is
S revised; or

6 2} & review and revision of o rule eonsistent

7 with subseetion ()

8 SEC. 8. SUNSET REVIEW NOTICES AND AGENCY REPORTS,

S {a) SUNSET REVIEW NO’I‘ICES;——-The sunset review

10 notice under section 6(b)(1) for a rule shall—

11 (1) request comments regarding whether the
12 rule should be continued withé_ut change, modified,
13 consolidated with another rule, or allowed to termi-
14 nate;

15 (2) if applicable, request ‘comments regarding
16 whether the rule meets the applicable Federal cost/
17 benefit and risk assessment criteria; a,nd_‘

18 (3) solicit comments about the past implemen-
19 tation and effects of the rule, inclading—

20 (A) the direct and indirect costs incurred
21 because of the rule, including the net reduction
22 in the value of private property (whether real,
23 personal, tangible, or intangible), and whether
24 the incremental benefits of the rule exceeded
25 the incremental costs of the rule, both generally

Cctober 27, 1985 {2:23 p.m.)



.10/27/95 FRI 18:53 FAX

" F:\M4\HYDE\HYDE.041

O 00 N M Rh W N

8.\)““““!—‘*—!.—‘!—‘!—"—'!—‘0—'!—4#—!
A W RN =~ O v ® 4 VR W RN~ O

October 27, 1985 (2:23 p.m.)

HLC.
21

and regarding each of the specific industries

and sectors it ecovers;

(B} whether the rule as a whole, or any
major feature of it, is outdated, obsolete, or un-
necessary, whether by change of technology, the
marketplace, or otherwise; |

(C) the extent to which the rule or infor-
mation required to comply with the rule dupli-
cated, conflicted, or overlapped with require-
ments under rules of other agencies;

(D) in the case of a rule addressing a risk
to health or safety or the environment, what the

perceived risk was at the time of issuance and -

-to what extent the risk predictions were aecu-

rate;

(E) whether the rule unnecessarily im-
peded domestic or international competition or
unnecessarily intruded on free market forces,
and whether the rule unnecessarily interfered
with opportunities or efforts to transfer to the
private sector duties carried out by the Govern-
ment; _

(F') whether, and to what extent, the rule
imposed unfunded mandates on, or otherwise
affected, State and local governments;

doz2
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(G) whether compliance with the rule re-
quired substantial capital investment and
whether terminating the rule on the next termi-
mation date review deadline would create
an unfair advantage to those who are not in
compliance with it;

(H) whether the rule constituted the least
cost method of achieving its objective consistent
with the criteria of the Aet under which the
rule was issued, and to what extent the rule
provided flexibility to those who were subjeet to
it;

(I) whether the rule was worded siq_;ply
and clearly, including clear identification of
those who were subject to the rule;

(J) whether the rule created negative unin-
tended consequences; |

(K) the extent to which information re-
quirements under the rule can be reduced; and

(L) the extent to which the rule has con-
tributed positive benefits, particularly health or

safety or environmental benefits.

23 (b) PRELDMINARY REPORTS ON SUNSET REVIEWS.—
24 The preliminary report under section 6(b)(2) on the sun-

Octaber 27, 1605 (2:23 p.m.)

doz3
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1 set review of a rule shall request public comments and eon-

2 tain—

3

O 0 a9 O W

24
25

October 27, 1995 (2:23 p.m.)

(1) speeifie factunt findinps and legel comelu-
gions _ef the bead of the eperey econduecting the re-
view regerding the application of seetion 5 to the
specific requests for factual findings and
recommended legal conclusions regard-
ing the application of section 5 to the rule,
the continued need for the rule, and whether the
rule duplicates functions of another rule;

(2) a prelminary deﬁermim—ﬁen'request for
comments on whether the rule should be contin-
ued without change, modified, consolidated with an-
other rule, or allowed to terminate; and

(3) if consolidation or mod.iﬁc@tion of the rule

18 recommended, the proposed text of the consoli-

dated or modified rule and other relevant informa-
tion required by law ir & notice of proposed, rule-
medeing,

(e) FINAL REPORTS ON SUNSET REVIEWS.—The re-

port under section 6(b)(3) on the sunset review of a rule

shall econtain-—

(1) the final factual findings and legal conclu-
sions of the head of the agency conducting the re-
view regarding the application of section 5 to the

Ro24
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24

rule and the agency head’s proposed rec-
ommendation as to whether the rule should be
continued without change, modified, consolidafed
with another rule, or allowed to terminate; axd

33 in the ease of & rile thet iy continved with-
out change; rmodified; er eonselidated with enother
wule; the text of the rale-

(2) in the case of a rule that the agen-

¢y head proposed to continue without

change or to modify or consolidate with
another rule— |
(A) a notice of proposed rule-
making under section 553 of title 5,
United States Code or under other
statutory rulemaking procedures re-
quired for that rule, énd
(B) the text of the rule as so con-
tinued, modified, or consolidated; and
(3) in the case of a rule that the agen-

cy head proposes to terminate, a notice of

proposed rulemaking for termination

consistent . with paragraph (2)(A).
(d) RurEMakING.—After publication of the

24 final report under subsection (¢) for a sunset

25 review of a rule, the head of the agency which

October £7, 1965 (2:23p.m.)

do2s
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25
conducted such review shall econduct the rule-
making which is the subject of the notice
under subsection (c).
SEC: 9. DESIGNATION OF AGENCY REGULATORY REVIEW
OFFICERS." |

The head of each agency shall designate an officer
of the agency as the Regulatory Review Officer of the
agency. The Regulatory Review Officer of an agency shall
be responsible for the implementation of this Act by the
agency and shall report directly to the head of the agency
and the Administrator with respect to that responsibility.
SEC. 10. RELATIONSHIP TO OTHER LAW; sn:ﬁmmm.

(a} RELATIONSHIP TO APA.—Exeept to the exbent
that there is & direet confliet with the p!‘GV!:B!OBﬂ of this
Aect; nothing Nothing in this Act is intended to super-
sede the provisions of chapters 5, 6, and 7 of title 5, Unit-
ed States Code.

(b) SEVERABILITY.—If any provision of this Act, or

the application of any provision of this Aet to any person

or circumstance, is held invalid, the a,ppliea,tion of such
provigion to other Dersons or circumstances, and the re-
mainder of this Act, shall not be affected thereby

October 27. 19988 (2:23 p.m.)

dozs
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I sEc. 11. EFFECT OF TERMINATION OF A COVERED RULE,

2
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10

12
13
14
15
16
17
18
19
20
21
22
23
24

Cciober 27, 1995 (2,23 p.m.)

{ar EFrEor oF TERVRRATION; GBNERALEY—OIf the

effoctivencss of & covered rule terminates under section
G

(a) EFFECT OF TERMINATION, GENERALLY—If a

covered rule is terminated pursuant to this
Act—
(1) this Act shall not be construed to prevent

the President or an agency from exercising any au-
thority that otherwise exists to implement the stat-
ute under which the rule was issued;

2} in an &geney proceeding or eourt actior be-
fReen o &geaey and & nem-ageney party; the mile
shall be given no legal effect (subjeet to paregreph
3} execpt ot the request of the non-ageney perty;
and

[(2) in an agency proceeding or court

action between an agency and a non-

agency party, the rule shall be given no

conclusive legal effect but may be submit-
ted as evidence of agency practice alid
procedure; and] '

(3) notwithstanding seetion 37 this Act shall not
be construed to prevent the continumation or institu-

tion of any enforcement action that is based on a

do27
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27

violatioﬁ of the rule that occurred before the effec-
tiveness of the rule terminated.
(b) EFFECT ON DEADLINES.—

(1) IN ¢ENERAL.—Notwithstanding subsection
(a), any deadline for, relating to, or involving any
action dependent upon, any rule termimated under
this Act is suspended until the agency that issued
the rule issues & new rule on the same matter, un-
less otherwise provided by a léw.

(2) DEADLINE DEFINED.—In this subsection,
the term “deadline’”’ means any date certain for ful-

filling any obligation or exercising any authcrity es-

tablished by or under any Federal rule, or by or.

under any court order implementing any Federal
rule.

SEC. 12. JUDICIAL REVIEW.

(a) IN GENERAL.—A denial or substantial inexcus-

able delay in granting or denying a petition under section
4(c) shall be considered final ageney action subject to
review under section 702 of title 5, United
States Code. A denial of a congressional request under
section 4(d) shall not be subject ta judicial review.

(b) TIME LIMITATION ON Frrang A CIVIL ACTION.—

Notwithstanding any other provisions of law, an action

do28



,10/27/95 FRI 18:58 FAX

F:\M4\HYDE\HYDE.041 HLC,

28

1 seeking judicial review of a final agency action under this
2 Act may not be brought—

3

W 00 3 v th

(1) in the case of a final agency action denying
a public petition under section 4(0)» or eon_tinuing
without change, modifying, or consolidating a cov-
ered rule, more than 30 days after the effeetive date
of that agency action; or |

(2) in the case of an action challenging a delay
in granting or denying & petition for a rule under
section 4(e), more than 1 year after the pgriod appli-
cable to the rule under section 4(c)(4).
(¢) AVAILABILITY OF JUDICIAL REVIEW UNAF-

13 FECTED.—Except to the extent that there is a direct con-
14 flict with the provisions of this Act, nothing in this Act
15 is intended to affect the availability or standard of judicial

16 review for agency regulatory action.

17 SEC. 13. DEFINITIONS.

October 27. 1885 (2:23 p.m )

In this Act:

(1) ADMINISTRATOR.—The term *Adminis-
trator’’ means the Administrator of the Office of In-
formation and Regulatory Affairs in the Office of
Management and Budget.

(2) AgENCY.—The term “agency”’ has the
meaning given that term in section 551(1) of title 5,
United States Code.

@029
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1 (3) APPROPRIATE COMMITTEE OF THE CON-

2 GRESS.—The term ‘‘appropriate committee of the

3 Congress” means, with respect to a rule, each stand-

4 ing committee of Congress having authority under

5 the rules of the House of Representatives or the

6 Senate to report a bill to amend the provision of law

7 under which the rule is issued. |

8. (4 Rue—

9 (A) GENERAL RULE.—Subject to subpara-
10 graph (B), the term ‘“‘rule” means any agency
11 statement of general applicability and future ef-
12 fect, inecluding agency guidance documents, de-
13 sig'ned to implement, interpret, or.prescribe law
14 or policy, or describing the procedures or prae-
15 tices of an agency, or intended to assist in such
16 actions, but does not include— ,

17 (1) regulations or opher agency state-
18 ments issued in accordance with formal
19 rulemaking provisions of sections 556 and
20 557 of title 5, United States Code;

21 (ii) regulations or other agency state-
22 ments that are limited to agency organiza-
23 tion, management, or personnel matters;
24 (iii) regulations or other agency state-
25

October 27. 1895 {2:23 pm.)

ments issued with respect to a military or

R o030
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October 27, 1995 (2:23 pm.}
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foreign affairs function of the United

‘States;

(iv) regulations, statements, or other
agency actions that are reviewed and usu-
ally modified each year (or ﬁore fre-
quently), or are reviewed regularly and
usually modified based on changing eco-
nomic or seasonal conditions;

(v) regulations or other agency actions
that grant an approval, license, permit,
registration, or similar authority or that
grant or recoghize an exemption or relieve
a restriction, or any agency action nec-
essary to permit new or improved applica-
tions of techmology or to allow the manu-
facture, distribution, sale, or use of a sub-
stance or product; and

(vi) regulations or other agency state-

ments that the Admmistrator certifies in-

writing are necessary for the enforcement
of the Federal criminal laws.

(B) ScoPE oF A RULE.—For purposes of

this Aect, each set of rules designated in the
Code of Federal Regulations as a part shall be
treated’ as one rule. Each set of rules that do

o3l
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1 not appear in the Code of Federal Regulations

-

2 and that are comparable to a part of that Code

3 under guidelines established by the Adminis-

4 trator shall be treated as one rule.

5 (5) SUNSET REVIEW.—The term “‘sunset re-

6 view’’ means a review of a rule under this Act.

7 SEC. 14. SUNSET OF THIS ACT.

8 This Act shall have no force or effect after the 10-

9 year period beginning on the date of the enactment of this
10 Act.

Cctober 27, 1993 (2:23 p.m.)
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TO:
FROM:

SUBJECT:

12/07/9&% THU 15:06 FAX 202 456 0753 CEQ

EXECUTIVE OFFICE OF THE PRESIDENT

December 6, 1995
(See below)

Wesley Warren, CEQ / Michael Fizpatrick, OIRA

Regulatory Reform

THERE WILL BE AN INTERAGENCY CONFERENCE CALL ON REGULATORY REFORM
THURSDAY, DECEMBER 7, 1995 AT %:00 P.M. The purpose of the conference call is to discuss Congressiomal
ectivities on regulatory reform. To acceas the conference call, dial (202) 757 - 2104, code # 9186.

We need to request that the agencies not place more than one call into the conference line. However, sgencies can
choose to have more thag onc person on the linc used 1o call in. Plcase let us know if there should be a different contact
for your agency for this call than is listed betaw.

Far your review and comment, you will find attached to this memo copies of the two versions of the Section 28
comparative risk language which, though dropped from the Safe Drinking Water Act before the vote last weck, may
arise again. Additionally, please find a copy of the Morella Amendment to HR 2196. { Total # pgs. - 23)

Name Phope Fax Office
Kevin Burke 690-7627 690-7380 HHS
Diene Thompson (301)-443-3793 (301)-443-2567 FDA/HHS
Jolm Dwyer 5144969 514-1724 DOJ
Richard Carro 6220650 622-1188 Treas
Floyd Williams 622-0725 622-0534 Treas
Bob Hiclamott 260-5200 260-4046 FPA
Gary Guzy 260-7960 260-3684 EPA
Kate Perry 564- 4088 564- 0022 EPA
Bob Wager (301)-504-0515 (301)504-0016 CPSC
Neil Risner 366- 4723 366-9313 DOT
Cresence Massei 366-9714 366-3675 DOT
Melanie Bellar 208-7693 - 208-5533 , DOl
Mary Ann Richardson 219-6141 219-5120 DOL
Ronald Matzner 205-6642 205-6846 SBA
Bob Nordhans 586-5966 586-1499 DOE
Tom Gessel 565-7625 565- 7873 VA
Eric Olaen 720-3808 720-5437 USDA
Mike Levitt 482.3151 482.0512 DOC
Nelson Diaz 708-2244 708-3389 HUD
Jamie Studley 401-6000 v 401-5391 Ed"
Maryanne Kane 326-24350 326-2050 FTC
Kate Fulton 042.0014 9429650 SEC
Ed Junith 395-6709 395-6708 ONDCP
Kitty Higgins 456-2572 456-6704 WHOCA
Tracy Thornton 4536-6493 456-2604 WHLA
Martha Foley 456-6799 456-2271 WHO
Linda Lance 456-6605 456-6212 OVP
Michael Waldman 456-2272 456-7431 DPC
Mareia Seidner 456-6202 456-6025 OSTP
Ellen Sejdman 456-2802 456-2223 . NEC
Toman 395-5012 395-6853 CEA
Elena Kagan 456-7501 456-1647 WHC

@oo1
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" sEci 26, wmsm mmommm mou'm!s, casws, A ‘
_ umma. o _ : i
(aJ Dmm:'rmhm --In this aer.t.ton- R e ..

Adminiatratmr ef tha Env!.mnmsntal Pmt-.ca:ion anncy. .

risx analyaa.s' moans & process to syatmtically esr.inmte.

irrevarsibility, and tha mar_mitude.

(1) AIDMINTSTRATOR, - ~The tem Administracor* mm t:ha -

(2) comm'rm H.ISK Jmm.!zs:s.--'rha term 'compa:'ative

compare, and zank the size and sevarity of ‘Tisks to prov:.de a
common hasis for evaluatmg scrr-‘.-.sgins for reducing er préventing

. thosa risks.

(3) RIPK.--The term “risk" means the likelibood of harm
tO human bealth. the environment, or public walfare.
4) GERIOUSNESS.--TBE term 'sericusness' ox "sezioun"

" means the incensity of effect. the likelihood. the

i

] FINDINGS. --Congxress finds thate- ) ‘ _
{1) cnmparative risx. analysis. cast-benef:.t analyaxs,
and risk aaaessment are. useful ‘but :meﬂrfact tools that serve. to .
enham‘-e the mfo:mat:.on availa.ble far develaping ennmmnmtal
reg'ulatlcns and proqra.ms o . _
42) demparative rd.sk analysis, ccst-herIE£lt‘. analyaia, B
and riak agsessment can, also Berve a.s unnful tools :.n Betting |
pr;oritiea and avaluatiuq tne Succeas of anv:.ramnenta.l protection ‘
prcgrams; T o o 1

{3) coat and r;sk are u«:ﬂ: tha anly factors that. neca te
be cons:.cterad n nvalua.cing environmentzal proczranw. as other o ]

stevcram:7 (1is15. . ' T a1 S o I
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' vanalyns. and risk agsessment;

s 3 IR I - 1 11

;’acr.nra. 1nc1uding va:ues ma e.quity. mat alsa ba conside::a; . : -
. ' ta) cmmarat:!.ve nsk analysis.. mu Benafit analysia, o

ana rmk aseasment shnuld be presented with a clear sta:ement ot

tha unr:art:ainues :ln the ana.Lys.'Ls er a:aeamnam:- ' . o '

ts: poriadic reports by the’ Admimstrator on t.he B

aariousness ef risks., aud on coat effective responses to. thbse

risks. wiJ.:L prw:lc‘la CGngress a.nd the ganerul publir':. w;th. - bett.er

unﬂerst:andmg of - - L B}

' (A) national envirvtmental prioritaea; and

.(B) expenditures belng made to. achieve -reduct:{.dns :

. in risk: and

o (6) per_mdic repoz'ts by tne- Admimstratcr on Agenr.‘.y

"_Priorxby eett:.ng also will-- . N y . t

’

(A) provide Congress a.nd t.he ganeral puhl:.c wit:.h a

better \mderstanding of-- ' _
m the Strengehs, wea.knessas. and

uncarr.a:l.nues of comparutive ¥isk analysm. mat henefit: '

ESS) the research needea to raa.uce major
mertaintias; and . . .
(8) agsist C'onqreas and. the geuaral puhlic in
b evalunting' anvuoumental protection regulations, pracrrams.
and lawe with {mpacts on hum.n health, tha ezwironmen!-.. cz.-
.pub:.:.c walfare. to aetem:.na thae extaut to whj.ch tha
| zéguiatxans, prc:grama. and- 1aws aaequat.e.iy aml fairly N .

: protact affecced segments of societ.y

é‘-_tévprm.'? @isass - . . &
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() ENVZRONmNTAL PRIORITIRS, COSTS, AW BENRFITS. .-
(1) sETTING mou'rrss v e ' o
- ] m GMAL =«The. Adminisr.ra:ar sball carefully
29sass and rmk :'i:ke hased on tnei.r seriomana. Tha o
"Admj.matra.tor nhn.l. use the reamrm wailah.!.e purguant o -
envlronmen:al lawg to address the riske’ r.hat--,
(1) the Administratcr datermines to, ke the most
- @eriocus, and
| _ (i.’i.) :an he addressed mOSL cost- effeceivnly
(B) DETERMINB\IG THE MOST SERIUVS RISKE.--In -
idanc;tyiné the mogt seriaus Tisks under subparagraph (1) (a) (i),
the Amnistranbr ehall uge the hest datva’ readily aveilabla.

: M.'t.er cmupler.ion of the cmarative risk analysis required by
' subsection (d) of - this sectien, the Adm.mistrator shall
) 7'-explicinly teke acccunt of the results of this analysis. "hi.u_-
(C) RF-VIEW --The Agancy’s prioricy Batt:.ng u.nanr
.this paraqraph shall be rev:.ewed by the Director of the Office af
Mausgement and Budget and the Director of t.he Df.rica of Scianaa ‘

. ﬂ . and Tecnnology rolicy bafara the sruhmission o! the Agenc:’ e . BRT

; _ an:nua:l. buagat requaer.s tc: Congress.
(2 mcoapm'rmc; RISK-RASED PRIORITIES m-m BUDGET amD
. pmnmm's.--rne Adminint.rator shall 1ncarparate ‘the p;!.arit.:.es .
'_"1dent1£ied under paragraph (1) into the Agency budget. atrateqic
. .- - planning, regu?.atazy agenda, anforcament and researcn h
o g ac:tiv:.ties Hhan submittinq J.t'.ﬁ budgat reques:a to. Congress and .
“ 7 whed nmcuncing ies mwlatnry age.nda in the Peaaml neqietar. o

gtaveram.7 :(11/15) " 3
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the Agency shall 1d£nt:|.£¥ the riska thae the Mminist.ratar has
' det-msnéd are the most aerlous end Gan be amessad in a cose- '
| effastiva manner, under paragraph (1), t'.he ‘basls for that . " '
- é.ete:mmation. and explicitly ldentify how the Agancy’s ré.unSCed' -
' - buagat and requlatory aganda reflect thase pricrritie.s . The
" Ageney shall ident:.fy any on:ner fachora that m@ac.::ed its
yriority setting. - )
- (&) commmm RISK ARALYSIS.--
(1) REQUIREMRN’I‘ -« {a) Ne ln.ter thar! § mnth after the-
datze of, enactment. of this act, the J.dm.lnistrator shall make
a.ppropriata arrangements for--
(i) 4 couparatw: risk analygis. which snall
etmpare and rank, to the extent feasible, buman health safety.
and anwlronmental risks 'pt)tent:.nlly requlatnd by t'.he aqency, a.nd
' (1d) 2 study of the mahhndnloq'ies for usmq
: marative riak to rank disaimln: human haalth ~satety, and
nnvimnmancal risks, ’ ' ' '
(B) 'rhe hdminiatra.tor ehall eonsult w:.t.h the
' g);c,"‘{f , Office nf. s:::.ance and Technology Pol:lcy regazding the scupe af
" tha ctudy and the conduct of the compara.tiva risk analysig-
{C) Nathinq in this subaect:.on sball he conStrue.d
'to pravent the Administrator trum entering inte a Eole-source

-

" arrangement ‘with a natwnﬂly rer:ogniued scien!:ifie inatitution
o scho:l.arly organizauon. , J.
- (2] C%Lg} «*-The Ad:mm:.atrntcz shall ensure

that the arrangement under suhparaqreph (1) m m prov:_des that:--',,

- stavarmn.'l' (2_1.1/151 . 4
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, . (D) :he seppe and specn.fxcity of the analy:ie n:n
sufﬂciem: te provids the Prcsl.de.nt. tha Administra:nr, and —_—
. Congress gquidance in anocating resourcas among programs to ]
' achieve the. greatast degw:as of risk prevention and rad‘ut::.inn for ;
tha pu.‘plic and privaté resourcas expended; .
l. (B) t;h.e aualyn:.g is conducted t:hmuqh an ope.n ,
. process, including .sign:lficant npport.umtiea for public input and
" for providiag pum.ie comment on the rasult.s beforamem
£inal;
. . '(€) ithe amalysis ls condycted by a balanced grewr
Of individuals w.r.n expertise relevant to perfom.inq the
.unnlrsis. suen asg cor:ic:olog:.sts, biclogists,. snginaera, ar.;d
experts inp mediclae, mﬂustrial h.vo‘:!.ena. anv;ronmental effecta, .
: an& partmene gocial sclences: " C
. (@) the methodalegies and principal scientlf:.c
'determinations made in t.h.e analysis agze subjected o
’ independent peer review, aua tha ennclua;ons ¢f the peer ‘review -
E :rmlabla as park a£ che raports required unrler
subsection”(e) (2):. and ' | |
. TR t:ha reault.n are ptesenteﬂ in a. manner r.hat
disninguisnes between tha ecientific conclusions and any p@lldy .
XN ' or value jumts emkodied in the can‘mar:tsons. .
' (3) CUMPLETION 2AND R!VIEW.--NQ later than 3 _years after
tne dar.e of enacrment of thisg Act, the: comaratwe r:.s}c dnalysis
.-requn-ed under Eu‘.bparnqrapb (1) (A) (i) shall be corm::leted._ ‘The
mnxparative r:tsk anal‘raia shall be reViewed and rEVised AL lease

‘stevcram.? (d2/18) o 5
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gvenr 5yaa5m_ u;eruaﬁtnr for a-minimum of 15 years following hha
g releas-;-. or l:.hn Eirat analysm ‘I'he Adminiatratnr ghall mmgo o ?‘
Im: such review and rav.ision An the sama manner 38 provided vader
_' PATAGTADNS. (1) mnd (@). |
‘ (M STUDY.--'I.‘M study of methodologiea requi:.-ad by
'subparamph m (A) (34) ah.'ﬂ.l be cnnducted at the time of ‘tha
-flrst comperative risk analysis and shall be completed no later,
. than 180 days ‘after tho comrslatlon of that ana.lysia - The éoal of
the study shalJ. he to develop ana riguroualy tasc methoaa of
comparative risk unalysu- .The stu.dy shall have sutficiem:.
breadth tn test and recommnant approaches fer nnprovlng
compnrat.ive risk analys:.s and les use iﬁ setting prioritiecs for
-human health, safer.y. an-d e.nv:.rcmnental Tigk preventian and
, red:uation ' ' &
(.‘5) TB(H%NICAI- GUI'OANCE.--NO laker t.han 180 days after
.l:he. date of enuctment af this Act, the Admim.atmtor shall ont.er

.. . into a contract with thga Mariopal Research Councill co prwide
] B " technicil guidance to mfwmw on wﬁ?&iﬁﬂ‘ﬁ‘ using '
- comparative isk analys:ls in gettlng human healen, ﬁa.:ar.y, and
Tl 'emvlronmenr.al priorielas to assist. the Aqancy in comp y:.nq thh .
| subsection (e} of this ‘sectiom. After the study raqu:lred by
subparagraph (1] (&) (i.t) ic ccmrpleted guch technical gu;danc.e |
Shall be revised to refle:t tha findings a.nd recanunenda\:ions of |
. the study.- ,
(el REPOR‘!S .-

1) m:-mzmy REPORT --Not later than 1 year after

- -ste’vqrﬂa.? (:I.J./‘.Ls) . &
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to Qongress and the Praaident on the riaks that'. th.e J\muniatratcr
‘will address, ana the approachel and mathodology l:ne .
" Administrator will use, in carzving out the comparative riek
. E analysis ana. :mki.nq the aataminatians raqulrea hY I:-‘his section.

(2) PERIUDI(: mpoms. .-0n campletion of the cmparatwe-'i' .

ris]c analysis requiraﬂ by this saantion. but not lataer than 3
years after the dat:a of endetment of this aAct,’ and ave:y 5 yaars
thereaiter, r.ha ministratcr shal]. report the findinqa of the

comarative risk aua:.ysie to conqress and the Prasidenc.. and make
tha renc:rt avalleble to t-.he g&nara:l public. Each periodic i:gport .
al1s80 ah.all detail how the Agency has complied with 5Ubs¢:".tl.ion_,(c)“

‘and ées::rihe_ the reasons for ‘any depgrturé_ ftcm the recfu&rment
| to -esriabliah prioéitia’a to achieve the greatest overall ,ne't
o reductlon in risk. ' ' K
o (A} EW\LUATIOH oF RISKS.- -In each petiodia rapart‘
_-Prepared pursuant to Ehin Paraqraph the Admnumtor -shall, bto
tha extent practi.cabz.e. w:luat.e riek maoagemaent decislons uader
Faderal envimnmsntal :ana. ircluding title XIV of tne I'u.b‘la.c

" ' . -Heall-.h 5m1ce Act (commonly known as r.he "Safe Drmk.‘l.ng Wat.ar I

Act") 143 v.S. C. 300t at seq.), 'that praseut 1nue.re.m'. and
unaveidable cholces between compﬁ&inq rigks, includlng' ricke af
cont'.mlling md.crohial Fersus dism.faction canta.minanta in.

drinking wal:er . Each pez:ic:a!.c repm_-t shall address tha policy ‘of

"tha Admimsb.ratcr concerning tha moat, apprcpnata mathods of
weiqhing and- analyzing the z-isks and shall incorporar.e

ste_vcram.'? (11/15J ‘ roo 7
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inﬁnmticu cmcem:.ng"' L
: o (1) thé severity ana cq:ta:.nt.y of any adveraa
| -E!aqt on human hea.].t.h, the anv:l:mmt. c:- pub:.;h; wa‘.l.ﬁare:
. (id) whetner the eﬂfact ig mmad.‘late or -
deluyed; ) - . ' _
o . 1111) whet.ne.r the. burden assccia.ted wlt:h I:ha
| aavarae gf.fect is borme dispropo:tienately by a senment af the
genami pepulation or spread evenly qcxo_a.e tba general
:populati;:m ana | o
| {(iv) whether a e.hreaaenad adverece effect can
be elimzlnated or remed:.ed enreugh ter:hna‘l.ogy or a pmtect:.on
mechanigm. '
B  (B) RISK REDUCTION OPPORTUNITIZS. --In sach
’pariodic repart prepa.red pursuanc to this parag-raph the ' ) - ’
'Adminisr,ratur shall J.dentify reascmable opporcunities to at:h;eve
aiqniﬂ:.canl:. risk reductian through modificatlons in env:.ronmental
'r:gu:.at-.iona prourams and laws. The Adlum.atra.qor shall maka ' _ l
recommandationsg to Gonqrass and tne Pres:.dent that wculd ass:.st
the Agancy in sett;inq pnontias e.o gddrens rJ.ﬁkB in a manner ‘
caneistant with the requiramentg of subaactinn (e, mcluding the ) ]
enactmnnt, refom. or repéal cr envlrnmcntul Laws. .and the _ ’
-modisicatinn or elimination af atatutonly mandatad deadlines. . ‘ ,
. - (C) UNCER‘J.‘AMIES.--I:: waluating tha risks :
Teferred to in subsection (c), the Admlnistratm.' sAalL-< . .
(;1.) identify and expl&in tha pr:.ncipal | B
uneortaint:l.es in t.he characterization of risk:a that ‘ara :anﬁed--

. preveran.7 (11/15) 8
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and PR ' o AT T~
| b aétermine - | | |
C T s (I} the tyDe ana- nnt.u:'e of. :esearch tha.t:
. _‘.'wculd likel‘.r reduce the uncercainues. and :
' (111 the cost ot conauetmq tne
' - .research. : _
o 5 - A3) WWATIOH =-Ta carrymg out this sectian, I:The 'Z
‘Administracor shall-- ) i '
(2) coneult with the appropriate offioisls of
other Pederal agmcian and State and lo0al) governments, members ‘
| of tha academic community, representatives of regulated
'husmessas and induat:y rapresentat:.ves of citizen qmu'ps, and
other J:now:.edgeable d.naividuals to develop, evaluata a.nd .
g interprat; sciant:.f:.c: and econom.c infomation.
(2) make a.vailable to the genaral pu:bl:.u the
information om which 'l:ha priority. settlng and autem:z.natians
.under thnis sactien are based,. S
(q} swmt;s PROVISION AND JUDICIM:. R.EV‘IEW
(1) IN GERERAL. --Hothing in this sectmn eha.ll be . : f
cdr_xstnied- to ‘modify any statutor_'r standara gr._rcqua.remang
'de31§ned to protect ‘human, l'.\'eal.t:h gafety, or the envirenment, por
shall it preclude the Adminisr.rat:or from considering any’

"N

appropriat;e factors - whan' establialung the Agemcy bydgac,

strateg:.c planm.ng‘ ragu:l.at:ozy aqenaa. anforcement. and k'esea.rch |
: ac:tivit.tas . ' '

(2) mzmr.. pzv:tzw cOmpliance or noncmphance ’witn

Cstevoram.? (13/15) . . 3
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AMENDMENT NO. Calendar No. 226

Purpose: To modify the provisions with respect to comparative
risk assessment.

IN THE SENATE OF THE UNITED STATES~104th Cong., 1st Sess,

S. 1316

To reauthorize and amend title XIV of the Public Health Service
Act (commonly known as the “Safe Drinking Water
Act”), and for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENTS intended to be proposed by MR. CHAFEE (for
himself, MR. KEMPTHORNE, MR. BAUCUS AND MR. REID)

Viz:
1 Beginning on page 179, line 16, section 28 of the bill

2 is amended to read as follows:
3 SEC. 28. ASSESSING ENVIRONMENTAL PRIORITIES, COSTS, AND

4 BENEFITS.

5 (a) DEFINITIONS.—In this section:

6 (1) ADMINISTRATOR,—The term “Administrator”
7 means the Administrator of the Environmental Protec-
8 tion Agency.

9 (2) CoUNCIL.—~The term “Council” means the

10 Council on Environmental Quality.
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1 (3) RisK.—The term “risk” means the likelihood

2 of an occurrence of an adverse effect on human

3 health, the environment, or public welfare,

4 (4) SOURCE OF POLLUTION.—The term “source

5 of pollution” means a category or class of facilities or

6 activities or naturally-occurring substances or condi-

7 tions that present risks to human health, the environ-

8 ment or public welfare.

9 (5) COMPARATIVE RISK ASSESSMENT.—The term
10 “comparative risk assessment”means a process to
11 systematically estimate, compare and rank the size
12 and severity of risks from various sources of pollution
13 for evaluating the degree of risk reduction resulting
14 from strategies for reducing or preventing those risks.
15 (b) FINDINGS.—Congress finds that—

16 (1) comparative risk analysis, cost-benefit
17 analysis and risk assessment are useful but imperfect
18 tools that serve to enhance the information available
19 for developing environmental regulations and pro-
20 grams;

21 (2) comparative risk analysis, cost-benefit
22 analysis and risk assessment can also serve as useful
23 " tools in setting priorities and evaluating the success of
24 envifonmental protection programs;

ho13
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(3) cost and risk are not the only factors that
need to be considered in evaluating environmental
programs, as other factors, Including values and
equity, must also be considered;

(4) comparative risk analysis, cost-benefit
analysis and risk assessment should be presented with
a clear statement of the uncertainties and assumptions
in the analysis or assessment;

(5) current methods for valuing ecological
resources and assessing intergenerational effects of
sources of pollution need further development before
integrated rankings of sources of pollution based on
the factors referred to in paragraph (3) can be used
with high levels of confidence;

(6) methods to assess and describe the risks of
adverse human health effects, other than cancer, need
further development before integrated rankings of
sources of pollution based on the risk to human health
can be used with high levels of confidence;

(7) periodic reports by the Council on the costs
and benefits of regulations promulgated under Federal
environmental laws, and other Federal actions with
impacts on human health, the environment, or public

welfare, will provide Congress and the general public

[d1014
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1 with a better understanding of—
2 | (A) national environmental priorities; and
3 (B) expenditures being made to achjeve
4 reductions in risk to human health, the environ-
5 ment, and public welfare; and
6 (8) periodic reports by the Council on the costs
7 and benefits of environmental regulations will also—
8 (A) provide Congress and the general
9 public with a better understanding of the
10 strengths, weaknesses, and uncertainties of
11 cost-benefit analysis and risk assessment and
12 the research needed to reduce major uncertain-
13 ties; and
14 (B) assist Congress and the general
15 . public in evaluating environmental protection
'16' regulations and programs, and other Federal
17 actions with impacts on human health, the
18 | environment, or public welfare, to determine
19 the extent to which the regulations, programs,
20 and actions adequately and fairly protect affect-
21 ed‘segments of society.
22 (c) COMPARATIVE RISK ANALYSIS.—
23 (1) RANKING.—
24 (A) IN GENERAL.—The Council shall

@o1s5
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identify and, taking into account available data

(to the extent practicable), compare and rank

sources of pollution with respect to the relative

degrée of risk of adverse effects on human

health, the environment, and public welfare.
(B) METHOD OF RANKING.—In carrying

out the rankings under subparag;'aph (A), the

Council shall—

(i) rank the sources of pollution
considering the extent and duration of
the risk and the availability of cost-effec-
tive risk reduction opportunities; and

(ii) take into account broad soci-
etal values, including the role of natural
resQurces in sustaining economic activity
into the future,

(2) EVALUATION OF REGULATORY AND OTHER
cosTS.—In addition to carrying out the comparison
and rankings under paragraph (1), the Council shall
estimate the private and public costs a§sociated with
each sou;'ce of pollution and the costs and benefits of
complying with regulations designed to protect
against risks associated with the sources of poliution,

(3) UNCERTAINTIES—In evaluating the risks

dio1e
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1 referred to in paragraphs (1) and (2), the Council
2 shall—
3 (A) identify the major uncertainties
4 associated with the risks;
5 (B) explain the meaning of the uncertain-
6 ties in terms of interpreting the comparison,
7 ranking and evaluation; and
8 (C) determine the type and nature of re-
9 search that would likely reduce the uncertain-
10 ties. |
11 (4) CONSIDERATION OF BENEFITS.~In carrying
12 out this section, the Council shall consider and, to the
13 extent practicable, estimate the monetary value, and
14 such other values as the Council determines to be
15 appropriate, of the benefits associated with reducing
16 risk to human health and the environment, including—
17 (A) avoiding premature mortality;
18 (B) avoiding cancer and noncancer
19 diseases that reduce the quality of life;
20 (C) preserving biological diversity and
21 the sustainability of ecological resources;
22 (D) maintaining an aesthetically pleasing
23 environment;
24 (E) valuing services performed by eco-

do17
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7
systems (such as flood mitigation, provision of
food or material, or regulating the chemistry of
the air or water) that, if lost or degraded,
would have to be replaced by technology;

(F) avoiding other risks identified by the
Council; and '

(G) considering the benefits even if it is
not possible to estimate the monctary value of
the benefits in exact terms.

(5) CONSIDERATION OF COSTS.

@o1s
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1
2 (6) REPORTS.—
3 (A) PRELIMINARY REPORT.—~Not later
4 than 1 year after the date of enactment of this
5 Act, the Council shall report to Congress on the
6 sources of pollution that the Council will
7 address, and the approaches and methodology
8 the Council will use, in carrying out the rank-
9 ings and evaluations under this section. The
10 report shall also include an evaluation by the
11 Council of the need for the development of
12 methodologics to carry out the ranking,
13 (B) PERIODIC REPORT.—On completion of
14 the ranking and evaluations conducted by the
15 Couneil under thig section, but not later than 3
16 years after the date of enactment of this Act,
17 and every 3 years thereafter, the Council shall
18 report the findings of the rankings and evalua-
19 tions to Congress and make the report available
20 to the general public.
21 (d) IMPLEMENTATION.—In carrying out this scction,
22 Council ghall—
23 (1) consult with the appropriate officials of
24 other Federal apencies and State and local govern-

@o19
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1 ments, members of the academic community, repre-
2 sentatives of regulated businesses and industry,
3 representatives of citizen groups, and other knowl-
4 edgeable individuals to develop, evaluate, and inter-
5 pret scientific and economic information;
6 (2) provide significant opportunities for public
7 participation in the rankings and evaluations under
8 this section; and
9 | (3) select, not later than 2 years after the date
10 of enactrnent of this Act and after consultation with
11 the Council of Economic Advisors, n;.cthods for
12 determining costs and benefits of environmental
13 regulations and other Federal actims: including the
14 valuation intergenerational costs and benefits, after
15 opportunity for public comment,
16 (¢) INDEPENDENT REVIEW.—Before the Council

17 submits a report prepared under this section to Congress, it

18 shall provide for independent technical review of the report

19 and publicatibn of the review and comments on the review.

20

(f) INCORPORATING RISK-BASED PRIORITIES INTO

21 BUDGET AND P'LANNING.-The Administrator shall consider

22 the results of the comparison and ranking prepared by the

23 Council under this section in the Agency’s budget, strategic
24 planning, regulatory agenda, enforcement, and research

doz20
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1 activities. The Agency shall explain how the results of the
2 analysis as well as other factors have been used, when
3 submitting its budget requests to Congress and when
4 announcing its regulatory agenda in the Federal Register,

5 (g) COMPARATIVE RisK STUDY.—

6 (1) REQUIREMENT,~No later than 6 months

7 - after the date of enactment of this Act, the Adminis- *

8 trator shall make appropriate arrangements with the

9 National Academy of Sciences to conduet a study of
10 the appropriate use of comparative risk analysis in
11 addressing risks to human health, the environment and

12 public welfare. The study shall consider the appropri-

13 ate use of comparative risk analysis in (A) setting the
14 Agency’s strategy, priorities and budget: and (B) its
15 use in the development, modification, or repeal of
16 programs, regulations, and laws which impact on
17 hurnan health, the environment and public welfare.
18 (2) ELEMENTS TO BE STUDIED.—In conducting
19 this review, the National Academy of Sciences shall
20 evaluate the comparative risk studies conducted by the
21 Agency, the Science Advisory Board and the States.
22 The review shall consider both the scientific and
23 technical aspects of such studies as well as those other

24 factors which need to be considered in utilizing the
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results of such comparative risk studies. The review
should examine the adequacy of current data and
methods for ecvaluating and comparing risks and
factors such as equity and values that are implicit in
such comparisons.

(3) REPORT.—A report on the results of the
study shall be submitted to the Congress and to the
Administrator no later than 30 months after the date
of enactment of this Act. The report shall be present-
ed in such manner that clearly distinguishes between
scientific conclusions and any policy or value judge-

ments.

@o22
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2
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7
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Page 21, z&am 19, ingett the following new sub-

soction:

(d) Um'non oF CONSENSUS Bumxns BY
FHDERAL, Aanuc:m, 'Rn:‘éoms.—(i) To the extent prac-
huahlo,aﬂFedm‘dlgmmuanﬂdepurMmhshal]m,
for procurement and refulatry spplicstions, standards
that are devaloped or adopted by valuntary conscazus

": atandards bodies.

(2) Federal aguncies and depurtments shall ccosult

_ with voluntary, private sector, eonsensus etandards bodiss,
" znd shall participate with such bodiss in the develnpmm
10.

of standurds, uapgypfiminunﬁngmm
(.

(3) It = Federal agoacy or department alects to use,
h-mm;wmd&hrycppﬁmﬁm.mw
are Dot daveloped or adopted by wvoluniary conssnmus
Mmﬂsbodhs,tyshepdofsuhmer.dgpamnm

shall tranamit t¢ tha Office of Managemornt and Budget:
an axplanation of the reasons for adopting such standards. .

Trymumit tn the (hnuﬁug;'nn efplanations received by it
unde this snbesection.
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