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NATIONAL SCIENCE FOUNDATION
ACADEMIC RESEARCH INFRASTRUCTURE
(RESCISSION)
Of the funds made available under this heading in
Public Law 103-327, $131,867,000 are rescinded.
CORPORATIONS
FEDERAL DEPOSIT INSURANCE CORPORATION
FDIC AFFORDABLE HOUSING PROGRAM
(RESCISSION)
Of the funds made available under this heading in
Public Law 103-327, $11,281,034 are rescinded.
TITLE II—-GENERAL PROVISIONS
EMERGENCY SALVAGE TIMBER SALE PROGRAM
SeC. 2001. (a) DEFINITIONS.—For purposes of this
section:

(1) The term ‘‘appropriate committees of Con-
gress” means the Committee on Resources, the
Committee on Agriculture, and the Committee on
Appropriations of the House of Representatives and
the Committee on Energy and Natural Resources,
the Committee on Agriculture, Nutrition, and For-
estry, and the Committee on Appropriations of the
Senate.

(2) The term “emergency period”’ means the
period beginning on the date of the enactment of

this section and ending on September 30, 1997.
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1 (3) The term “salvage timber sale” meang a
<R 2 timber sale for-vhich an important reason for entry .
3 includes the removal of disease- or insect-infested
4 trees, dead, damaged, or down trees, or trees af-
5 fected by fire or imminently susceptible to fire or in-
“ 6 sect attack. Such term also includes the removal of
7 associated trees or trees lacking the characteristies
8 of a healthy and viable ecosystem for the purpose of
9 ecosystem improvement or rehabilitation, except that
10 any such sale must include an identifiable salvage
11 component of trees described in the first sentence.
12 (4) The term *‘Secretary concerned’ means—
13 (A) the Secretary of Agriculture, with re-
14 spect to lands within the National Forest Sys- .
15 tem; and
16 (B) the Secretary of the Interior, with re-
17 spect to Federal lands under the jurisdiction of
18 the Bureau of Land Management.
19 (b) COMPLETION OF SALVAGE TIMBER SALES.—
20 (1) SALVAGE TIMBER SALES.—Using the expe-
21 dited procedures provided in subsection (¢), the Sec-
22 retary concerned shall prepare, advertise, offer, and
23 award contracts during the emergency period for sal-
24 vage timber sales from Federal lands described in
25 subsection (a)(4). During the emergency period, the
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Secretary concerned is to achieve. to the maximum

extent feasible, a salvage timber sale volume level
above the programmed level to reduce the back-
logged volume of salvage timber. The preparation,
advertisement, offering, and awarding of such con-
tracts shall be performed%tilizing subsection (¢))and
notwithstanding any other provision of law, ireclud-

ing a law under the authority of which any judicial

order may be outstanding on or after the date of the

enactment of this Act.

(2) USE OF SALVAGE SaLE FUNDS.—To con-
duct salvage timber sales under this subsection, the
Secretary concerned may use salvage sale funds oth-
erwise available to the Secretary concerned.

(3) SALES IN PREPARATION.—Any salvage tim-
ber sale in preparation on the date of the enactment
of this Act shall be subject to the provisions of this
section.

(¢) EXPEDITED PROCEDURES FOR EMERGENCY SAL-

VAGE TIMBER SALES.—

(1) SALE DOCUMENTATION.—
(A) PREPARATION.—For each salvage tim-
ber sale conducted under subsection (b), the

Secretary concerned shall prepare a document

that combines an environmenral assessmel

HR 1944 RDS



A

P

Wwe Can & s

bt Whet

—

O 0 1 b W N

—_
— O

90

under section 102(2) of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4332(2))
(including regulations implementing such sec-

tion) and a biological evaluation under section

7(a)(2) of the Endangered Species Act of 1973
(16 U.S.C. 1336(a){2)) and other applicable
Federal law and implementing regulations. A
document embodying decisions relating to sal-
vage timber sales proposed under authority of
this section shall, at the sole discretion of the
Secretary concerned and to the extent the Sec-
retary concerned considers appropriate and fea-
sible,(consider the environmental effects of the
salvage timber sale and the effect, if any, on
threatened or endangered species)‘amd to the
extent the Secretary concerned, at his sole dis-
cretion, considers appropriate and feasible, be
consistent with any standards and guidelines
from the management plans applicable to the
National Forest or Bureau of Land Manage-
ment District on which the salvage timber sale
occurs.

(B) USE OF EXISTING MATERIALS.—In
lieu of preparing a new document under this

paragraph, the Secretarv concerned may use a

HR 1944 RDS
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document prepared pursuant to the National
Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.) before the date of the enactment
of this Act, a biological evaluation written be-
fore such date, or information collected for such
a document or evaluation if the document, eval-

uation, or information applies to the Federal

lands covered by the proposed sale.

(C) SCOPE AND CONTENT.—The scope and
content of the documentation and information
prepared, considered, and relied on under this
paragraph is at the sole discretion of the Sec-
retary concerned.

(2) REPORTING REQUIREMENTS.—Not later

than August 30, 1995, the Secretary concerned shall
submit a repoft to the ap;ﬁropriate committees of
Congress on the implementation of this section. The
report shall be updated and resubmitted to the ap-
propriate committees of Congress every six months
thereafter until the completion of all salvage timber
sales conducted under subsection (b). Each report

shall contain the following:

(A) The volume of salvage timber sales

sold and harvested, as of the date of the report,

5
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”\_“ - 1 for each National Forest and each district of
i | 2 the Bureau of Land Management.

3 (B) The available salvage volume contained
4 in each National Forest and each district of the
5 Bureau of Land Management.
6 (C) A plan and schedule for an enhanced
7 salvage timber sale program for fiscal vears
8 1995, 1996, and 1997 using the authority pro-
9 vided by this section for salvage timber sales.
10 (D) A description of anyv needed resources
11 and personnel, including personnel
12 reassignments, required to conduct an enhanced
13 salvage timber sale program through fiscal vear
14 1997.
15 (E) A statement of the intentions of the
16 Secretary concerned with respect to the salvage
17 timber sale volume levels specified in the joint
18 explanatory statement of managers accompany-
19 ing the conference report on H.R. 1153, House
20 Report 104-124.
21 (3) ADVANCEMENT OF SALES AUTHORIZED.—
22 The Secretary concerned may begin salvage timber
23 sales under subsection (b) intended for a subsequent
24 fiscal vear before the start of such fiscal vear if the
25 Secretary concerned determines that performance of
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such salvage timber sales will not interfere with sal-
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vage timber sales mmtended for a preceding fiscal
. year. |

(4) DECISIONS.—The Secretary concerned shall
design and select the specific salvage timber sales to
be offered under subsection (b) on the basis of the
analysis contained in the document or documents
prepared pursuant to paragraph (1) to achieve, to

the maximum extent feasible, a salvage timber sale

O O 00 NN N W WM
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volume level above the program level.
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(5) SALE PREPARATION . —

—
™o

(A) USE OF AVAILABLE AUTHORITIES.—

The Secretary concerned shall make use of all

—_—
HW

available authority, including the employment of

15 private contractors and the use of expedited fire
16 contracting procedures, to prepare and adver-
. 17 tise salvage timber sales under subsection (b).
18 (B) EXEMPTIONS.—The preparation, solie-
. 19 itation, and award of salvage timber sales under
20 subsection (b) shall be exempt from-—
21 (i) the requirements of the Competi-
22 tion in Contracting Act (41 U.S.C. 233 et
23 seq.) and the implementing regulations in
24 the Federal Acquisition Regulation issued

pursuant to section 23(c) of the Office of

o
n
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Federal Procurement Policy Act (41

U.S.C. 421(c)) and anyv departmental ac-

quisition regulations; and

(11) the notice and publication require-

ments in section 18 of such Act (41 U.S.C.

416) and 8(e) of the Small Business Act

(15 U.S.C. 637(e)) and the implementing

regulations in the Federal Acquisition Reg-

ulations and any departmental acquisition
regulations.

(C) INCENTIVE PAYMENT RECIPIENTS; RE-
PORT.—The provisions of section 3(d)(1) of the
Federal Workforce Restructuring Act of 1994
(Public Law 103-226; 5 U.S.C. 5597 note)
shall not apply to any former employee of the
Secretary concerned who received a voluntarv
separation incentive pavment authorized by
such Act and accepts employment pursuant to
this paragraph. The Director of the Office of
Personnel Management and the Secretary con-
cerned shall provide a summary report to the
appropriate committees of Congress, the Com-
mittee on Government Reform and Oversight of
the House of Representatives, and the Commjt-

tee on Governmental Affairs of the Senate re-
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garding the number of incentive payment recipi-
ents who were rehired, their terms of reemploy-
ment, their job classifications, and an expla-
nation, in the judgment of the agencies involved
of how such reemployment without repayment
of the incentive payments received is consistent
with the original waiver provisions of such Act.

This report shall not be conducted in 2 manner

that would delay the rehiring of any former em-

ployees under this paragraph, or affect the nor-
mal confidentiality of Federal employvees.

(6) COST CONSIDERATIONS.—Salvage timber
sales undertaken pursuant to this section shall not
be precluded because the costs of such activities are
likely to exceed the revenues derived from such ac-
tivities.

(7) EFFECT OF SALVAGE SaLES.—The See-
retary concerned shall not substitute salvage timber
sales conducted under subsection (b} for planned
non-salvage timber sales.

(8) REFORESTATION OF SALVAGE TIMBER SALE
PARCELS.—The Secretary concerned shall plan and
implement reforestation of each parcel of land har- -
vested under a salvage timber sale conducted under

subsection (b) as expeditiously as possible after com-

HR 1944 RDS
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pletion of the harvest on the parcel, but in no case

later than any applicable restocking period required

by law or regulation.

(9) EFFECT ON JUDICIAL DECISIONS.—The
Secretarv concerned may conduct salvage timber
sales under subsection (b} notwithstanding any deci-
sion, restraining order, or injunction issued by a
United States court before the date of the enactment
of this section.

(d) DirecTiON TO COMPLETE TIMBER SALES ON
Laxps CoOvERED BY OPTION 9.—Notwithstanding any
other law (including a law under the authority of which
any judicial order may be outstanding on or .after the date
of enactment of this Act), the Secretary concerned shall
expeditiously prepare, offer, and award timber sale con-
tracts on Federal lands desecribed in the “Record of Deci-
sion for Amendments to Forest Service and Bureau of
Land Management Planning Documents Within the
Range of the Northern Spotted Owl”. signed by the Sec-
retary of the Interior and the Secretary of Agriculture on
April 13, 1994. The Secretary concerned may conduct
timber sales under this subsection notwithstanding any de-
cision, restraining order, or injunction issued by a United
States court before the date of the enactment of this sec-

tion. The issuance of any regulation pursuant to section

HR 1944 RDS
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4(d) of the Endangered Species Act of 1973 (16 U.S.C
1533(d)) to ease or reduce restrictions on non-Federal
lands within the range of the northern spotted owl shall .
be deemed to Satisfy the requirements of section
102(2)(C) of the National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)), given the analysis included
in the Final Supplemental Impact Statement on the Man-
agement-of the Habitat for Late Successional and Old
Growth Forest Related Species Within the Range of the
Northern Spotted Owl, prepared by the Secretary of Agri-
culture and the Secretary of the Interior in 1994, which

is, or may be, incorporated by reference in the administra-

. tive ‘record of any such regulation. The issuance of any -

such regulation pursuant to section 4(d) of the Endan-
gered Species Act of 1973 (16 U.S.C.. 1533(d)) shall not
require the preparation of an environmental impact state-
ment under section 102(2)(C) of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4332(2)(C)).

(e) ADMINISTRATIVE REVIEW.—Salvage timber sales
conducted under subsection (b), timber sales conducted
under subsection (d), and any decision of the Secretary
concerned in connection with such sales, shall not be sub-
ject to administrative review.

(f) JUDICLAL REVIEW.—

HR 1944 RDS—7
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(1) PLACE AND TIME OF FILING.—A salvage
timber sale to be conducted under subsection (b),
and a timber sale to be conducted under subsection
(d), shall be subject to judicial review only in the
United States district court for the district in which
the affected Federal lands are located. Any challenge
to such sale must be filed in such district court with-
in 15 days after the date of initial advertisement of
the challenged sale. The Secretary concerned may
not agree to, and a court may not grant, a waiver
of the requirements of this paragraph.

(2) EFFECT OF FILING ON AGENCY ACTION.—
For 45 days after the date of the filing of a chal-
lenge to a salvage timber sale to be conducted under
subsection (b) or a timber sale to be conducted
under subsection (d), the Secretary concerned shall
take no action to award the challenged sale.

(3) PROHIBITION ON RESTRAINING ORDERS,
PRELIMINARY INJUNCTIONS, AND RELIEF PENDING
REVIEW.—No restraining order, preliminary injune-
tion, or imjunction pending appeal shall be issued by
any court of the United States with respect to any
decision to prepare, advertise, offer. award, or oper-
ate a salvage timber sale pursuant to subsection (b)

or any deciston to prepare, advertise, offer. award,
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DI EPIEN 1 or operate a timber sale pursuant to subsection (d).
. 2 Section 705 of title 5, United States Code, shall not
3 apply to any challenge to such a sale.

4 (4) STANDARD OF REVIEW.—The courts shall
- 5 have authority to enjoin permanently, order modi-
' 6 fication of, or void an individual salvage timber sale
. 7 if it is determined by a review of the record that the
8 decision to prepare, advertise, dffer, award, or oper-
S ate such sale was arbitrary and capricious or other-
10 wise not in accordance with applicable law (other

11 than those laws specified in subsection (i)).
12 (3) TME FOR DECISION.—Civil actions filed
13 under this subsection shall be assigned for hearing
14 at the earliest possible date. The court shall render
15 its final decision relative to any challenge within 45
16 days from the date such challenge is brought. unless
o 17 the court determines that a longer period of time is
18 required to satisfy the requirement of the United
c 19 States Constitution. In order to reach a decision
20 within 45 days, the district court may assign all or
21 part of any such case or cases to one or more Spe-
22 cial Masters, for prompt review and recommenda-

23 tions to the court.

24 (6) PROCEDL‘BES.———.\'ot\\ithstanding any other

provision of law, the court may set rules governing

[\®]
()}
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the procedures of any proceedinAg brought under this
subsection which set page limits on briefs and time
limits on filing briefs and motions and other actions
which are shorter than th_e limits specified in the
Federal rules of civil or appellate procedure.

(7) APPEAL.—Any appeal from the final deci-
sion of a district court in an action brought pursu-
ant to this subsection shall be filed not later than 30
days after the date of decision.

(g) ExcLrsioN oF CERTAIN FEDERAL LaNDS.—

(1) ExcLusioN.—The Secretary eoncerned may
not select, authorize, or undertake any salvage tim-
ber sale under subsection (b) with respect to lands
described in paragraph (2).

(2) DESCRIPTION OF EXCLUDED LaNDS.—The
lands referred to in paragraph (1) are as follows:

(A) Any area on Federal fands included in
the National Wilderness Preservation System.

(B) Any roadless area on Federal lands
designated by Congress for wilderness study in

Colorado or Montana.

(C) Any roadless area on Federal lands
recommended by the Forest Service or Bureau

of Land Management for wilderness designation

HR 1944 RDS
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in its most recerit land mana:geme.\
fect as of the date of the enactment ot

(D) Any area on Federal lands on w
timber harvesting for any purpose is prohibitea
by statute.

(h) RUCLEMAKING.—The Secretary concerned 1S not
required to issue formal rules under section 333 of title
5, United States Code, to implement this section or carry
out the authorities provided by this section.

(1) EFFECT oN OTHER Laws.—The doecuments and
procedures required by this section for the preparation,
advertisement, offering, awarding, and operation of any
salvage timber sale subject to subsection (b) and any tim-
ber sale under subsection (d) shall be deemed to satisfy
the requirements of the following applicable Federal laws
(and regulations implementing such laws):

(1) The Forest and Rangeland Renewable Re-
sources Planning Act of 1974 (16 U.S.C. 1600 et
seq.); | '

| (2) The Federal Land Policy and Management

Act of 1976 (43 U.S.C. 1701 et seq.);

(3) The National Environmental Polié:y Act of
1969 (42 U S.C. 4321 et seq.);

(4) The Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.);

HR 1944 RDS
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(3) The National Forest Management Act .of'
1976 (16 U.S.C. 472a et seq.);

(6) The Multiple-Use Sustained-Yield Act of
1960 (16 U.S.C. 328 et seq.);

(7) Any compact, executive agreement, conven-
tion, treaty, and international agreement, and imple-
menting legislation related thereto; and

(8) All other applicable Federal environmental
and natural resource laws.

G) ExPiraTiON DATE.—The authority provided by
subsections (b) and (d) shall expire on December 31,
1996. The terms and conditions of this section shall con-
tinue in effect with respect to salvage timber sale contracts
offered under subsection (b) and timber sale contracts of-
fered under subsection (d) until the completion of per-
formance of the contracts.

(k) AWARD AND RELEASE OF PREVIOUSLY OFFERED
AND UNAWARDED TIMBER SALE CONTRACTS.—

(1) AWARD AND RELEASE REQUIRED.—Not-
withstanding any other provision of law, within 45
days after the date of the enactiment of this Act, the
Secretary concerned shall act to award. release, and
permit to be completed in fiscal years 1995 and
1996, with no change in originall_y advertised terms.

volumes, and bid prices, all timber sale contracts of-
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fered or awarded before that date in any unit of the
National Forest Syvstem or district of the Bureau of
Land Management Subjec;tp__to section. 318 of Public
Law 101-121 (103 Stat. 745). The return of the bid
bond of the high bidder shall not aiter the respon-
sibility of the Secretary concerned to comply ‘m'th
this paragraph.

(2) THREATENED OR ENDANGERED BIRD SPE-
CIES.—No sale unit shall be released or completed
under this subsection if any threatened or endan-
gered bird species is known to be nesting within the
acreage that is the subject of the sale unit.

(3) ALTERNATIVE OFFER IN CASE OF DELAY.—
If for any reason a sale cannot be released and com-
pleted under the terms of this subsection within 43
days after the date of the enactment of this Act, the
Secretary concerned shall provide the purchaser an
equal volume of timber, of like kind and value, which
shall be subject to.the terms of the original contract
and shall not count against current allowable sale
quantities.

(1) EFFECT ON PrLaNs, POLICIES. AND ACTIVITIES. —

Compliance with this section shall not require or permit

any administrative action, including revisions. amend-

25 ment, consultation. supplementation. or other action, in

HR 1344 RDS
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or for any land management plan, standard, g-uidelir.le,'
policy, regional guide, or multiforest plan because of im-
plementation or impacts, site-specific or cumulative, of ac-
tivities authorized or required by this section, except that
any such administrative action with respect to salvage tim-
ber sales is permitted to the extent necessary, at the sole
discretion of the Secretary concerned, to meet the salvage
timber sale goal specified in subsection (b)(1) of this sec-
tion or to reflect the effects of the salvage program. The
Secretary concerned shall not rely on salvage timber sales
as the basis for administrative action limiting other mul-
tiple use activities nor be required to offer a particular
salvage timber sale. No project decision shall be required
to be halted or delayed by such documents or guidance,
implementation, or impacts.

SEC. 2002. No part of any appropriation contained
in this Act shall remain available for obligation bevond

the current fiscal year unless expressly so provided herein.

DOWNWARD ADJUSTMENTS IN DISCRETIONARY SPENDING
LIMITS

SEC. 2003. Upon the enactment of this Act, the Di-

rector of the Office of Management and Budget shall

make downward adjustments in the discretionary spending

limits (new budget authority and outlays) specified in sec-

tion 601(a)(2) of the Congressional Budget Act of 1974

for each of the fiscal years 1995 through 1398 by the ag-

HR 1944 RDS
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Committee Reports

104th Congress; 1lst Session
. House Rept. 104-71

104 H. Rpt. 71

MAKING SUPPLEMENTAL APPROPRIATIONS AND RESCISSIONS FOR THE
FISCAL YEAR ENDING SEPTEMBER 30, 1995, AND FOR OTHER
PURPOSES

DATE: March 8, 1995, Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

SPONSOR: Mr. Livingston, from the Committee on Appropriations, submitted the
following

REPCRT (To accompany H.R. 1159)

together with DISSENTING VIEWS

.he Committee on Appropriations submits the following report in explanation
of the accompanying bill making supplemental appropriations and rescissions for
the fiscal year ending September 30, 1995, and for other purpcses.

COMMITTEE ACTIONS

The Committee has completed action on rescissions, included in four separate
bills, that total over $20 billion. Some of the savings that will occur as a
result of these rescissions have been used to offset supplemental appropriations
requests for the Department of Defense, FEMA Disaster Assistance, debt relief
for Jordan, payment to the Coast Guard for refugee support in the Caribbean, and
several other necessary supplementals for fiscal year 1995. This bill includes
supplemental funding for debt relief for Jordan, food inspection services, and
others.

The rescissions have been made across the Government. They are our first step
in the direction of downsizing the Government. By taking this action in fiscal
year 1995, the Committee is taking the opportunity to accelerate savings
proposed in several legislative actions already taken or under way in the House,
proposed by the National Performance Review activity of the Vice President and
proposed in the Presidents budget request for fiscal year 1996. Taking these
actions now is putting us on a course to provide better government at lower cost
to better meet the needs of all the people of the United States and the
beneficiaries of the programs served. Not only will making these rescissions

e us to offset the supplementals for those people hurt by last years
al disasters, but it also means we are taking steps necessary to insure the
ons financial future that affects our children and grandchildren. Saving

Exhibit O
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The Committee recommends a general provision (Section 301) to prohibit the
of any funds in any appropriations act for fiscal year 1935 to issue,
!nister or enforce any executive order, or other rule or order, that
ibits Federal contracts with companies that hire permanent replacements for
striking employees. The Committee has taken this action because it believes that
the Congress, and not the Executive Branch, has the responsibility to write the
Natione labor laws.

The Committee is recommending nullification for the one-for-one public
housing replacement requirement through September 30, 1995 (Section 302).
During this time period, the Department is urged to approve expeditiously
applications for public housing demolition and disposition.

The Committee has recommended three general provisions which impact
activities of the Environmental Protection Agency associated with implementation
of the Clean Air Act. Restrictions of funds have been recommended for the
imposition and enforcement of requirements that States must implement both an
inspection and maintenance program for vehicular emissions and trip reduction .
measures to reduce vehicular emissions (Sections 303 and 304). While not
required to include these two programs, State implementation plans under the
Clean Air Act could still contain such programs at the discretion of the States.
In those States where such programs have already been initiated, the Committee
believes that every effort shculd be made to recognize the substantial
investment by the private sector. The remaining provision (Section 305)
clarifies that the promulgation of a Federal implementation plan under the Clean
Air Act for three areas of California shall have no further force and effect.
action removes the cloud which exists as a result of promulgating a Federal
iementation plan at the same time a State implementation plan is undergoing
approval process by the Environmental Protection Agency.

Section 306. The Committee hereby expressly declares that this provision is
necessary not to effectuate any change in federal law or policy, but rather to
correct erronecus administrative and judicial understandings of its prior
enactments.

Timber Salvage Sales

The Committee has included bill language (Section 307) to establish a
two-year emergency timber salvage program to address the short term aspects of
the emergency fire, insect and disease situation on Forest Service and Bureau of
Land Management (BLM) lands.

Millions of acres of trees on public lands have burned in recent years. In
1994, more than 4 million acres of public lands burned. On Forest Service lands
alone, over 6 billion bocard feet of timber was killed by fire, while a mere 1
billion bocard feet of salvage timber volume was offered. More timber burned in
1994 than was harvested from Forest Service land, and 33 firefighters died
fighting the forest fires of 1994. The federal costs to fight the 1994 fires
approached $1 billion.

Since 1986, timber mortality due to insects and disease is up nearly 25%.
Eleven million of 64 million acres of National Forest timber land in eleven
waltern states were infested with pine beetles and spruce budworms. Those 11
‘on acres contain enough wood to build 13 million new homes.
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The gypsy moth and a parasitic fungus have defoliated 2 million acres in the
east and central states. In 1992-93, pine beetles and other southern pests
{ ed 14 million acres of southern pine forests.

Despite an estimated backlog of 21 billion board feet of dead and dying
timber due to insect, disease, or fire on public forests, the Forest Service
timber salvage program has averaged approximately 1.8 billion board feet during
the last five years. For fiscal 1995, 1.57 billion board feet are programmed by
the Forest Service. In fiscal year 1996, 1.449 billion board feet are programmed
for harvest. '

Within 6 to 24 months, much of the salvage timber deteriorates and becomes
unmerchantable. This underscores the need to expedite salvage timber sales.
However, the current lengthy Forest Service process for providing salvage
timber, delayed further by appeals and lawsuits, is not conducive to providing
nearly enough salvage timber to the marketplace before it rots.

The Committee has recommended the creation of an emergency, two-year timber
salvage program to address this dire situation, revitalize public land forests,
and enhance the ability of the Forest Service to expeditiously prepare
environmental documentation to provide salvage timber to market. -

Using the procedures of the amendment, the Secretaries of Agriculture and
Interior must prepare, advertise, offer, and award contracts for not less than 3
billion board feet of salvage timber sales in each of two years. The document
for each sale combines an environmental assessment under the National

aronmental Policy Act and a biological evaluation under the Endangered
‘es Act. Each Secretary has flexibility in that the volume that receives an
£ ronmental assessment may total in excess of the volume requirements of the
bill; however, each Secretary may select-among the sales prepared in order to
attain the minimum volume required. Flexibility in the first year of the program
has been added which allows the Secretary to offer sales which total fifty
percent of the total volume within three months of enactment and the remaining
volume evenly distributed throughout the first year period. Each Secretary is
required to report to appropriate House and Senate committees on their
attainment of volume requirements during the two year emergency peried.

The two agencies are urged to use all available authorities to meet the
deadlines, including contracting for private sector timber cruising and other
sales preparation activities. The total time period permitted for the
preparation and offering of salvage timber sales under the amendment is 120 days
for the one-half of first years sales. The remaining first year emergency
salvage sales shall occur in an evenly distributed time frame. Second year
sales shall have similar flexibility.

The Forest Service and BLM are free to redesign or disapprove sales,
particularly if warranted by the analysis contained in the consolidated
documents, so long as they substitute other sales to satisfy the annual volume
requirements. Those documents and agency decisions based on them are the only
documents and procedures required to conduct the salvage timber sales and are
deemed toc satisfy federal environmental laws and regulations by the provision.
The emergency salvage timber provision also overrides any court orders and
r.raining orders or decisions issued prior to enactment.
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Each Secretarys duties include reforestation after emergency salvage sales
.rharvested, consistent with the agencies regulations.

he emergency salvage sale provision bars administration appeals of sales
conducted pursuant to the provision. This allows challengers to go directly to
court and hastens a final disposition of the challenge, while the dead and dying
timber can still be scld and harvested if the courts ultimately determine that
the sales are valid. The maximum timeframe for the total process for preparing
the document to harvest of the sale is 120 days for half of the first year
volume.

Finally, in language borrowed verbatim from previously enacted law, the
amendment sets deadlines for filing and appealing lawsuits challenging salvage
timber sales (15 days and 30 days respectively) and for the district courts to
decide the lawsuits (45 days unless otherwise required by the Constitution). To
protect challengers, the amendment requires an automatic 45 days stay while the
district court hears and decides the case. ‘Thus, restraining orders and
preliminary injunctions are unnecessary and therefore barred. If the court
decides the sale is valid prior to expiration of the automatic stay, the stay is
lifted and harvesting can begin.

The emergency salvage provision prohibits harvesting in National Wilderness
Preservation System lands, roadless areas designated by Congress for wilderness
study, and roadless areas recommended for wilderness designation in the most
recent land management plan.

8 that have already been sold under the provisions of Section 318 of the

al year 1950 Interior and Related Agencies Appropriations Act. The harvest
of these sales was assumed under the Presidents Pacific Northwest Forest Plan,
but their release has been held-up due to subsequent review by the U.S. Fish and
Wildlife Service. Release of these sales will remove tens of millions of dollars
of liability from the government for contract cancellation. Also, the revenues
from timber receipts will increase by over $155 million from current estimates.

‘he section also includes subsection (i), a provision to release a group of

The Presidents Pacific Northwest Forest Plan has recently been upheld in a
federal district court challenge brought by environmental groups and the timber
industry. Paragraph 2 of this provision specifies that compliance with the terms
of subsection (i) shall not permit a second court review of the Presidents Plan.

bureau of labor statistics
consumer price index .

The Committee has heard testimony from officials at the Bureau of Labor
Statistics regarding efforts to improve the accuracy of the Consumer Price
Index. The CPI does not only determine spending in a variety of government
programs, but it alsoc is used widely in the private sector, because it carries
the imprimatur of an official government measure. For this reason, any
inaccuracies in that measurement not only effect the federal budget, but also
cause distortions in the overall economy. Therefore, 1mprov1ng the accuracy of
the CPI is urgent and important.

e Committee believes BLS must redouble and accelerate its efforts to
uce a more accurate CPI.



March 15, 1895

conditions while providing the second-
ary benefllt of increased fiber supplies
for our region’'s roills.

Mr. Chairman, I would have liked to
offer a balanced alternative to this pro-
posal today. but the Republican leader-
ship would not allow it. The issue
should pever have been brought to the
floor in this fashion. Salvage and forest
health should be properly debated in
the committees with jurisdiction and
expertise and not written by special in-
terests 1n the back rooms out of the
public eye.

This proposal lacks even the most.

basic environmental protections for
steep, unstable slopes. fragile soils,
critical riparian habitat. even wild and
scenic rivers. It defines what is to be
harvested as dead. dying, diseased or
associated with the large stands of
green timber to be harvested.

I have legislated salvage before, butl
did it properly in my first term in Con-
gress. 1 played a major roie in resolving
a salvage controversy at least as con-
tentious as the forest debate now rsg-
ing here in- Congress. The Silver Fire
burned and erodes this area of the
Siskiyou National Forest, long de-
fended by environmental actjvists.
That salvage was successfully done
without harm. We could do the same
across the Western United States I we
were given the chance to offer & proper
amendment.

Mr. Chairman, for too long, the extremes n
the debaie over westem florest management

n the interests of short-term profit,

In my first term in Congress, | played a
mapor role in resolving a salvage controversy
at isast as contentous s the forest health de-
bate now raging in Congress. The Silver Fire
bumed in a roadiess area of the Siskiyou Na-
tonal Forest long defanded by environmerntal
activists. The industry wanted {0 extend a roas
into the area and engage in wholesale satvage
of dsad and green timber. | was able o med-

a significant amount of helicopter saivage of
bumed timber,

commuNity wers antirely happy with the agree-
mert we reached. But today the Siver Firg
savge ttands &3 an example of environ-
mentally sound salvage that had the additional
buneﬁtdprov:dnqlwuﬁcanwol\motnm
ber.

Today, | once 8gain find myself somewhare
between ihe extremas. On one side are thase
who oppose any thinning and salvage logging
n the fire and pesl-stricken forests of the
West On the other side are thoss who would
throw all snvironmental protection ot the win-
dow, and maximize Hmber production under
the guise of a sound saivage program. Neither
sicle has it rght.

Forssts across the West are in e grip of
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tions. The forest h Cia .= asult of
long term drOugh( -.-' ¢ man wm-
pacts in the form of fire suppression, timber
harvesting, and the .introduction of foreign
pests, o name a few. The resuft is that mil
lions of acres of public forest are in the worst
shape they've ever been, vichim to disease, in-
sect infestation, and fire.

Fire suppression has played a big part in
undermming forest heaith. Controlling wildfires
in forests where irequent low intensity fires
histoncaily kept vegetation sparse has allowed
a huge build-up of dense understory vegela-
tion to take placa. One study on the Boise Na-
tional Forest in Idaho found that tree density
on one site was about 29 trees per acre for
the 300-pius years before 1306. Today on the
sarme site, res Oensity has increased to 533
trees per acr2 and the species compasition
has changed from precdominantly Ponderosa
pine to predominantly Douglas Fir.

Last summer's Western wildfires provided a
hint of what may lie ahead. Catastrophic fires,
unlike the jow-imtensity fire regime that has
been the histoncal norm, could devastale
habdat for many declining and threatened spe-
cias, including Columbia basin saimon popu-

lations.
ecologically sensitive  program  of

L LACILS,

An
thinning, controlled burning and saivage log-
ging is essental to restoring forest health
across millions of acres ip the West H done
with care, such a program coulkd improve for-
est conditions, while providing the seconcary
benefit of increased fiber supplies for the re-
gion's mills.

We need legisiation to help expedits a re-
sponsa to the forast heatth crisis in the West
But a sound saivage and forast heath pro-
gram neecs some environmental safeguards.
Unfortunately, the Taylor-Oicks amendment
containg none. The Taylor-Oicks amendment
would allow logging in Wikl and Scenic River
areas, with no restrictions based on siope or
3cil conditions. its definition of salvage is 50
broad that i opens the door to wholesaie log-
ging in the region's remaining okd growth for-
ests and roacless areas. This is not the bai

siderations on the part of the Forest Sacvca,
the Taylor-Dicks salvage amendment guaran-
tdes that sensitive salmon streams will be
damaged, roadess areas will be opened W to
commertial imber harvest, and areas that are
simply unsuttable for timber management will
be logged. This is a proposal that lurches from
one unaccantable extrame to the other. That's
why | will vots against this proposal &nd hope
we have the opportunity to craft a saivage bil
that gets the job done while protecting the vak
ves that Or ians share.

- 1 would have fiked 10 olfer a balanced alter-
nativa 1o this proposal today, but the Repub-
lican leadership woukint allow it The issue
should never have been brought to the floor in
this fashion. Salvage and forest health should
be property debatad in the committees with ju-
riggiction and experctise, not written by industry
lawyers in backrooms ot of the public eye,
So { am faced with two unacceptable
choicas—an axtréme saivage program with no
emvironmental safequards or the status Quo,

' is simply not getting the job done.
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It bears stating that the Forest Servica is
moving ahead with a saivage prograrg, though
siowly. The agency plans to otfer at least 1.4
biflion- board feet of salvage in each of the
next 2 years. Assistan! Secretary Lyons tels
me they could offer even more i Congress
would appropriate more money for sale prapa-
ration and other related activiies. But this sak
vage bill contains no additional money for sale "’
preparation.

Oregonians, by and large, support policies
that protect our environment and guality of life,
without sacrificing our State's economic well
being. | hope to have an opportunity in the
weeks ahead to offer a balanced Oregon aiter-
native to the extreme iog-it-at-all-costs saivage
approach offered here today. | believe I have
the support of most of my state’s citizens
when | do so.

Mr. LIVINGSTON. Mr. Chairman, 1
yield 3 minutes to the gentleman from
North Carolina {Mr. TAYLOR], the spon-
sor of the amendment and a distin-
guished member of the subcommittee,

Mr. TAYLOR of North Carolina. Mr.
Chairman, in 2 minutes I can tell my
collesagues several things about this.
First of all, it will restore {orest
health. Most of the things that have
been said about it so far just are not
true. Scientists recognize that the for-
ests are undergoing a serious ecological
decline because of a lack of manage-
ment. Fire disasters, unnatural species
compositiona, disease., insect i{nfesta-
tion; all of these are threatening the
forest health., and this legislation
which has been worked out with profes-
sionals, it has been worked out in con- -
suiting with the Forest Service, as
many people as we could find to try to
alleviate this emergency were brought
in {n this short period of time, and it is
an emergency. Even the chief of the
Forest Service, Mr. Chairman, has sald
we need to increaas our salvage cutting
for forest health.

Second, there are tens of billiona of
dollars of revenue coming to the Treas-
ury, or milliona of dollars of revenue
coming to the Treasury. It is not a
loss. CTBO acored it 337 million last
year. FPA says it Lgguld be a8 much ag
$£30 oa. S0 & very positive
e mii:ion
revenue producer.

Third, it will stabilize the cost of
homes. It will create jobs. and that is
why the home builders, and realtors
and many others are supporting this. It
will creats thousands of jobs all across
this country !n a much Deeded area,
putiing timber in the Dpipeline, and
that is why the Teamnsters Union sup-
ports it. It is why the Western Council
of Industrial Workers supports it, the
United Paperworkers International
Union supports it, the United Brother-
hood of Carpenters supports it, the
International Asscciation of Machin-
ists and the Association of Western Pa-
perworkers.-because these are men and
womer who make the livings of this
country and recognize that this will
produce jobs, and they are endorsing
this amendment in this legialation.

Mr. Chairman, {t {s an oppertunily
for us. It 1s apn opportunity for us to
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provide forest health and to provide a accomplishmen of reforestation and other fes-

good amendment to this bill.

Mr. Charman, | nse to address the provi
sions of saction 307 of H.R. 1159, &4 measure
co-authored by rmyself and Mr. DiCxs, and
supported strongly by 8 number of our cok
leagues on the Appropriations Committee and
on the autharizing committees with jurisdiction.

} wish 10 outiine the intent of the provision,
and the direction we have provided 1o the
agencies affected lor two reasons. First, | wish
10 be sure that the requirements of the provi-
Sion are not misrepreserted as the debate
over this bill continues o the other body. Sec-
ond, and perhaps more importantly, 1 wish to
provide clear ditecion to the implementing
agencies, and do everything possible to as-
sure that the agencies understand, and can
executa the direction we have provided.

To this latter end. the guthors of section 307
have met several imes with U.S. Forest Serv-
ice Chief, Jack Ward Thomas, and_his.staff
since the provision impeses maost of its re-
quirements on the Forest Service. The Chief
and his staff have been quite helphul in review-
ing the terms of section 307, suggesting mods-
fications to assure that these requirements are

g'_v_v;._fwy_y_aa. and evaluating the Forest
's techrical and operational capability
o meet the requirements of section 307,_in-
cluding the_ voluma largets for timber salvage.
8 forester by taining, | am very sensiive
to sadding our Federal agencies with man-
dates that they are not able 10 implement.

O & promet responss so that, i

sional ntent which is, #sell, grounded n an
understanding of agency capabilites.

Now let me review the terms of section 307.
Section 307 would provide authority and direc-
tion to the Secretaries of Agricutture and the
Intenor to contuct & 2-year emergency sak
vage timber sales program on lands of the
Forest Servics and the Bureau of Land Man-
agement (BLM]. The purposs of this one-time,
short duration congressional mandate s 10
eliminate the extraordinary backdog of dead
and dying trees on Foderal lands in all regions
of the country. This backlog has been created
by the alarming decline in forest health and
the unprecacented scale of wildfires over the
last 2 years. Without an accelerated and dedi-
caled response fom the lancd management
agencies In planning and conchucting these
emergency salvage imber sales, the decaying
rees wil soon lose any commercial value,
thereby prevemting harvesting and the timely

loration activities on the affected lands.

The two Secretaries are directed to offer a
sufficient number of salvage timber sales dur-
ing the 2-year emergency period foliowing en-
actment 1o ensure that 8 minimum of 3-billion
board feet is sold each year on Forest Service
larcds and 115-million board feet is sold each
year on BLM lands (subsec. (b)(2)).

These volume targets were derived after ax-
tensive discussion with the Forest Service and
BLM. The Forest Service targets were estab-
fished after consuftation with the Agency’s fieid
offices. They are statstory mancates that rep-
resent reasonable progress toward reducing
the backiog of dead and dying timber on our
Federal forests. The agencies have indicated
that #t is within their capability 1o achieve these
targets and thereby improve the heaith of our
Federal forests under the terms of section
307. .

A timber sale qualifies as a salvage timber
sale that can be offered under the provisions
of section 307 only if an impoctant reason for
the sale is the removal of diseased or insect-
nfested trees; dead, damnaged, or SOown trees;
or trees affectad by fire or imminently suscep-
tible 1o fire or insec! attack. Remova! of asso-
ciated trees for the purpose of ecosystem im-
provement or rehabilitation can ocowr i the
sale has an dentifiable component of tees 10
be satvaged. (Subsaec. (a)(4).)

Salvage timber sales are to be offered
whether or not revenues derved from the
sales are likelty t0 exceed the sales’ costs

namely areas designed by Congress as units
of the Natonal Wildemess Praservation Sys-
temn, any roadiess areas in Colorado or Mon-
lana which were specifically designated by
acts of Congress by "
map refarsnce as Wildemess Stxdy Aseas,

est Service or BLM for wikdernass designation
in ther most recent land management plans,

do not, sven by infarence, want to prohibit ap-
plicaton of this section in areas where the
agencies on their own have restricted timber
harvesting. This includles agency initiatives
such as the timber sale screens on the Easi-
side of the Cascades and the Califormia Spot-
ted OW Report, the following environmental
assessment, and the pending dralt Envron-
mental impact Statement. Whether and 1o
whatever extent the agenciss chooss o re-
store the forest health by scheduling saivage
sales in such areas, they are stili bound to
meat the salvage targets in subsection (b)(2)
of this section.

in order 10 ensure that the sales are con-
ducted in a timely manner, saction 107 re-
quires ihe two land Management agencies 1o
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follow Zenain schedules, expedited proce-
dures, and reporting requiremerts. The skhed-
ule for offering timber sales requires that sales
for at least 50 percent of the voiume each
agency s directed 10 make available in the
first year must be offered in the first 3 months
after enactment, and sales for at least 50 per-
cent of the volume each agency is directed to
make available in the second year must be of-
fered within 15 months afler enactment. Sales
tor the remaining 50 percent of the volume re-
quired each year can be spread evenly
troughout the remaining 9 months of the
year. {Subsec. (€){2).) To track compliance
with this schedute, the Secretanes are re-
quired to report to Congress every 3 months
throughout the 2-year emergency period on
the sales and volumes offered during the last
3-month pencd and expected 1o be offered
during the next 3-month period (subsec.
).

To meet this schedule, the Secretares are
admonished 1o use all available authorty in
preparing and advertising the salvage timber
sales. This includes use of private contractors,
and applying the type of expedited contracting
procedures used to figt fires to the tasks of
acvertising and preparing safvage saies. To
augment the available personnel, section 307
authorizes empioyment of lormer employees
payments under the Federal Workiorce Re-
structuring Act of 1994 (P.L 103~226) without
applying the provisions of Section 3{d)(1) of
P.L 103-226. {Subsec. (c){(4).)

Sale procedures are expeciied by the re-
quirernent that sach Secretary prepare a sin-
gie document analyzing the envirorwnental el-
fects of aach salvage sale. The leve! of analy- -

mertal impact statement) uncder the National
Ervironmental Policy Act [NEPA] on the envi-
ronmental impacts of the sale generally and in
8 biological evaluation under the Endangered
Species Act [ESA] on any specific effects the
sale may have on any od or threat-
sned species. (Subsac. (€)(1).) The language

cOmply

{subsec. (cH6)}. For example. the agency does
not have 1o prepare a Finding of No Signifi-
cart Impact under NEPA, nor consult with the
Fish and Wildife Sesrvice or National Marine
Fisheries Servica under the ESA after com-
pleling the corsolidated environmental analy-
‘s document. Nor is an agency bound by any
existing documents. On the other hand, if a
NEPA document or a biciogical evaluation s
already prepared for any particular sale by the
date of enactment, a consolidated emviron-
mental analysis document peed not be pre-
pared for that sala. (Subsec. ©m)

Each Secrstary is 10 make the decrsions on
a salg's configuration and whether to offer the
sale on the basis of the consolidated environ-
mentat anatysis document. The Secretary may
gecida to nol olffer the sale or to reduce the
size of the sale for an environmental reason
grounded in the consolidated environmental
analysis “gocument, but he must then deter-
mine il he can meet the applicable volume re-
quirement on schecule. if he determines he
cannot, he mus! substiute another sale of
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sales with volume equal to tha shortfall. (Sub-
sec. (c)(3).} _

The Secretary's decision, based on that
consciidated environmental documentation, is
deemed to satisty all applicable environmental
and land management laws (subsec. (c)(6)).
This means, for exampie, that the Secretary
cannot. be sued for violation of the Clean
Water Act, the provisions of the National For-
est Management Act conceming species’ via-
bility, unsuitability, or consistency with the re-
source management plans, or the jeopardy or
take standargs of the Endangered Species
Act Furthermore, as incicated, a saje can be
offered thal does noOt cormport with a resource
management plan, or imerm guidefines, or
managemant directives. This provision is both
reasoned and consistent with the ore-time,
emargency nature of secton 307. Few i any
such plans, guidelines, screens, or other
apency guidance contemplated the dramatic
decline in forest heath and consequert un-
prececented wikifires. Section 307 does not
axcuse long-term compliance with such agen-
cy guidance; instead, it permits only a one-
tme divergence theretrom. Without such tem-
porary divergence, the very wildlife and other
resources that the guidance is intencted to pro-
toct may be destoyed or damaged, thereby
rendering the guidance ineffective for the
longer term. Finally, a sale can be offered
aven il il woukd be barreq under any decision,
injunction, or order of any federal court (sub-
sec. (c)(8)).

Expedited procedures continue o0 apply
after the decision to offer a saiage timber
sale. Secton 307 bars an admirustrative ap-
peal of any sale Gecision (subsec. {8)). This
aflows challengers to go directly to court and
hastans a final disposition of the challenge—
a disposition imely enough to permit the sale
and harvesting of dead and dying timber d the
court ultimately determines that the saje is le-
gafty valid.

Finally as to expedited procsdures, in lan-
guage borrowed verbatim from previcusly en-
acted law (section 318 of Public Law 101-
121), section 307 sets deadlines for chaj
langers for filing and ing lawsuits chak
lenging salvage timber sales (15 days and 30
days. respectively} (subsec. (1) andt (7)) and
for the district courts 1o decide the lawsurs (45
days. uniess the particular court decides a
longer period is necessary to satisty Constitu-
tonal requirements) {subsec. (f)(5}). To protect
challengers, the section requires that aach
challsnged timber Sale must be stayed by the
appropriate agency for the same 45-day pe-
rod in which the court hears and decides the
case (subsec. (N)(2)). With & mandateq auto-
matic stay, restraining orders or praliminary in-
junctions are unnece and, therefore, are
varred (subsec. {f}(3)).

A court is free 10 iSSue & permanent inyunc-
tion against, order modification of, or void an
individual salvage timber sale il it determinas
that the Gecision to preparse, advertise, offer,
award, or operate the Sdle was arbitrary and
capncious or otherwise not i accordance with
law (subsec. ()(4)). As the sale is deemed by
law to satisty the environmental and land man-
agement laws (subsec. (c)(6)). the chaliengars
must allege and prove 0 the court under thig
siandard that the sale was arbitrary or capn-
clous under, or viclatas a spedific provision of
saction 307.

The Secrataries’ duties Go not stop after the
salvage tmber sales e 3okl they are &
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rected to complete reforestation of the lands
as expediiously as possible after harvesting
but no later than any periods required by law
or the agencies’ regulations. This last require-
ment is svery bit as important as the rest of
the section because it completes the forest
restoration process and highlights the authors’
commitment to sound forest stewardship.
Section (i) of section 307 acddressas ancther
refated timber supply problem of an emer-
gency nature. In this case, the emergency in-
voives goverrument liability for failure to per-
form the terms of a comtract o
Previously-offered timber sales in the North-
west cannot be operated due o administratve

delays and reviews. Mﬁq.ﬂ.mm?gz_(w_ea
mandated Cor\%ess___w;_,%_eclign 318 of the

m of Intenor and Related Agencies
Appropriations Act, Fiscal Year 1990, Pub. L
101-121; cthers _wera offered in_fiscal year
1991 and some more_recently. Mary of these
sales were awarded to purchasers years ago;
the government will have o pay tens of mi-
kons of doflars in contract buyouts if these
sales were cancelled. Other saies were auc-
tioned years ago but never awarded; in some
cases the agencies rejected bids well after the
auction due to administrative reviews and
gaiays and changing standargs. This is the
case even though the preponderance of these
sales were approved lor harvest in the Record
of Decision acc anying the President's Pa-
Gific Northwest Forest Plan, as not jeopardiz-
ing the continued existence of any of the nu-
merous species of widlife considered by that
plan. The govemment will forego $207.8 milk
fion in timber receipts il these sales are nol
operated.

Subsection 307%1%511 frees up _all these
sales, saving vemnment over one hun-
dred million dollars in buyout claims, generat-
ing the $207.8 million in revenues and imme-

ies to all national forests and BLM districts
ﬁ_we__xﬁe—ctre subject 10 section 318 ol ‘the Depad-

ment of Imsnor and Related Agencies Appro-

&
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fect pending cases challenging agency plans
for reason unvelated to this saction.
CONGREAS OF THE UNITED STATES.
Washington, DC, March 15, 1995.
Dr. JACX WARD THOMAS, - T T
Chuef, U.S. Forest Service,

- Depgriment wf Lgriculture,

Washington, DC,
DEAR CHIZF THOMAS: We write to continue
our important dialogue on the smergsncy
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forest health amendment contained 1o Sec.
uon X7 of HR 1159. This amendmegt has bi-
partisan support it the House. and will
ahort!y be considered in the Senate when
that body takes up HR 11%.

We thank you and your staff for the tech-
nical assistance you provided to us as we de-
veloped the provision. While we unRderstand
the Admin{stration has yet to take a posi-
tor on the measure, wo pevertheless appre-
cliate the nonpartisan assistance the Forest
Service provided to make sure that the
amendmrent 18- drafted 1o a technically and
legally sound fashjon. We are sensitive to the
Tieed to avoid saddling our federsl resource
management agencies with mandates that
cannot be implemented on the ground.

To this end we request cne more review by
your resource specialists apd attorney sdvi-
sors of the flnal language of Section 207. Ep-
closed is the f1na} ianguage s0d & foor state-
ment we made during House consideration
explaining our intent ip writing this amend-
ment. We want o ensure that the amend-
ment can be implemented in & manner that
brings salvagse timber to the rnarketplace as
quickly a8 possible within the environmental
process provided, .

We would like your review to sasure that
your speclalista agree that the language
would have the on-the-ground effect that we
intend. Alternatively. !f this is not the case,
we would like to kpow which provisions are
problematic, why this is the case, and what
technical changes would betier accomplish
our purposes.

Let me be clear that we are pot asking
whether the Administration, the Agency. or
you support the amendment or agree with its
intent. We respect any difference of opinion
you might have with specific requirements.
Nevertheless. we need to be sure thatl we
have & common upderstanding that our in-
tent {8 implementable under the term of
ameadment. If the amendment is passed by
both Houses of Congress and signed by the
President we wil] expect full implementation
of its terms. .

Since the bill i being taken up fn Sub-
cormmitiee in the Senate next Wednesday, we
will need your response by Monday, March
2. We apologize for the sbort notice, but we
sre victims of the legislative schedule.

We appreciate your continuing assistance
and cooperation on this matter.

Sincerely,
CHARLES H. TATLOR,
Member, U.S. Con-
gress.
DON YOUNG
Chairmen

Mr. YATES, Mr. Chairman, I yield
such time as he may consume to the
gentleman from California [Mr. MIiL-
LER).

(Mr. MILLER of California asked and
was given permission to revise and ex-
tend his remarks.)

Mr. MILLER of Caiifornia. Mr. Chairman, 1
fise in strong suppon of the Yates amendment
1q strike the Taylor Timber Salvage Language.
We have ali heard the old adage that you
have 10 spend money to make money but the
tmber salvage provisions of H.R. 1158 tum
this into a case where we will be spanding
money to kcse money. Nominally, CBO shows
that such sales will bring in $134 million. a far
cry from the $1 billion in receipts Droponents
ware touting just 2 weeks 8go. The other sice
of the CBO analysis which Dill proponents wiil
not be speaking about is that satvage is direct
spending, and thus the money goes rght back
out

The taxpayer loses under the Taylor Sa-
vage Language because whatever profitabie




Mr. HATFIELD. I am sorry. I did not
hear the Senator.

Mrs. MURRAY. 1Is {t my underatand-
ing that the unanimous-consent lan-
guage will agree that there will be no
second-degrees?

Mr. HATFIELD. And there will be no
second-degree amendments to the Mur-
ray amendment. In other words, {n the
regular form.

Mr. bODD. Mr. President, reserving
the right to object and I do not intend
to object, but [ just want to make {t as
clear as I possibly can that, while I am
agreeing at this particular juncture to
this approach to accommeodate our col-
league from Montana and a colleague
from the State of Washington as well,
I hope we could come to closure on the
D'Amato amendment. Because ] do
want to make it clear that this is a
matter which [ take very, very, very
seriously. I understand the desire of ev-
eryone to move on to the rescission
package.

This was not my intention to have
this amendment come up. It i8 up de-
fore us. But I do not intend for it to be
disposed of within an abbreviated de-
bate. I am not suggesting a fllibuster
here at all. But it {8 an important mat-
ter that deserves a lot of consideration.

So, while T am agreeing to this par-
ticular unanimous consent at- this
juncture, no one should i{nterpret this

_agreement on this particular amend-
ment to mean [ will agree to future
such requests. I say that with all due
respect to my colleague from Oregon.

Mr. SARBANES. Will the chairman
yield for a question?

Mr. HATFIELD. I will.

Mr. SARBANES. It {# my understand-
ing, then, that upon compietion of the
Murray amendment, which will take an
hour—at least there {3 an hour of time
for consideration of the Murray amend-
ment—and then I take it there may be
a vote? Or not?

Mr. HATFIELD. I think so.

Mr. SARBANES. At the end of that
we would be back on the D'Amato
amendment. in the exact posture in
which we find ourseives?

Mr. HATFIELD. The circumstances
of this moment will not be changed.
They merely will be postponed for an
hour.

The PRESIDING OFFICER. Without
objection, the unanimous consent is
agreed to.

Mr. HATFIELD. Mr. President, I
wouwld like just a moment to thank
Senator DODD and Senator SARBANES
and others for cooperating on this, and
Senator D"AMATO on our side as the au-
thor of the amendment.

Once again, it will be a Burns amend-
ment to the Gorton amendment, and
then Senator MURRAY wlill offer an
amendment as a probable substitute.
So that means no second-degree
amendments to the amendment of Sen-
ator MURRAY.

The PRESIDING OFFICER. The Sen-
ator from Montana.

AMINDMENT NO. €8 TO AMENDMINT NO. &0
(Purpose: To broaden areas in which sajvage
timber sales are not to be conducted)

Mr. BURNS, Mr. President, I send an
amendment to the desk and ask for its
immediate consideration. - -

The PRESIDING - JFFICER. “‘The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator frorn Montans [(Mr. BURNns)
proposes an amendment numbered 428 to
Amendment No. 420,

Mr. BURNS. Mr. President, I ask
unanimous-consent that reading of the
amendment be dispensed with,

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

The amendment 18 as follows:

On page 05, strike lipes 7 through 10 and in-
sert the following:

“(A) eaxpeditiously prepars, offer. and
award salvage timber sale contracts on Fed-
eral lapnds, except in-—

(1) any area on Federal! lands included in
the National Wilderness Preservation Sy»-
tern:

**(i§) any roadless area on Federal lands
designated by Congress for wilderness study
in Colorado or Montana:

(11} any rosdless ares on Federal lands
recommended by the Forest Service or Bu-
reau of L.and Management for wilderness des-
ignation in its most recent land management
plan in effect as of the date of enactment of
this Act; or

**{iv) any area on Federal lands on which
timber harvesting for any purpose is prohib-
itad by statute; and™.

Mr. BURNS. Mr. President, this is a
perfecting amendment to the Gorton
amendment that rnerely accedes to the
House language of the bill {n the tim-
ber harvest. The House-passed bill con-
tains language regarding lands which
are exempt from the timber provision.
However, the language as reported out
of the Senate Committee on Appropria-
tions is more limjited than that passed
by the House. So my amendment 18 the
same language as that of the House, as
it was passed through the House of
Representatives.

It exempts land designated by Con-
gress {or wilderness study in Montana
and Colorade, Federal lands rec-
cmmended by the Forest Service or Bu-
reau of L.and Management for wilder-
ness designation in {ts most recent
land management plan in effect; the
Federal lands on which timber harvest-
ing for any purpose is prohibited by
statute.

In other words, what this does i3 pre-
vents harveating timber inside of now-
designated wilderness areas, those
study areas, and also those areas that
have been proposed for wilderneas by
any forest plan that {8 now in effect
under the forest plan. I belleve this
amendment addresses moat of the con-
cerns that have been rajsed by my col-
leagues. ] hope the Senate will accept
my amendment.

I thank Senator GORTON of Washing-
ton for allowing me to perfect his
amendment.

I yield the floor.

The PRESIDING QFFICER. The Sen-
ator from Washingtoxn.

-

Mr. GORTON. Mr. President, this
amendment conforms the section of the
preposal in the bill to what the House
has passed. It clearly exempts wilder-
ness areas and the like from the effect
of the legislative language in the bill
and I believe that, while the opponents
to the whole section do not like It,
they do ke this addition.

The PRESIDING OFFICER. If there
be no further debate, the question is on
agreeing to the amendment.

The amendment (No. 428) to amend-
ment No. 420 was agreed to.

The PRESIDING OFFICER. The Sen-
ator frorn Washington. EN

AMENDMENT NO. € TO AMENDMENT €0
(Purpose: T'o require timber sales 1o go
forward)

Mrs. MURRAY. Mr. President, I send
an amendment to the desk and ask for
ita immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
a8 follows:

The Sepator from Washington [Mrs. MUR-
RAT] proposes an amendment Dumbered 429
to amendment No. 420.

Mrs. MURRAY. Mr. President, [ ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

The amendment is as follows:

Or page 68, strike line 9 and all that fol-
lows through page 79. llne 5, and insert the
following:

(a) DEFINTTION.—In this section:

(1} CONSULTING AGENCY.—The term “‘cob-
sulting agency'” means the agency with
which a managing agency is required to con-
sult with respect to a proposed salvage tim-
ber sale if consultation is required uoder the
Endangered Specles Act of 1973 (16 U.S.C.
1531 et seq.).

(2) MANAGING AGENCY.—The term “‘mapag-
ing agency” means a Feaderal agency that of-
fers & salvage timber sale.

(3) SALVAGE TIMEBER 8ALE.—The term ‘“'sal-
vage timber sale’” meansa timber sale—

(A) In which each unit 18 composed of for-
est stands in which more than 50 percent of
the trees have suffered severe insect infesta-
tion or have been significantly burned by
forest fire: and

{B) for which agency biologists and other
agency forest scientists conciude that forest
health may be improved by salvage oper-
ations.

(b) SALVAGE TIMBER SALES.—

{1) DIRECTION TO COMPLETE BALVAGE TIMBER
SALPS —The Secretary of Agriculture, acting
through the Chief of the Forest Service, and
the Secretary of the Interior, acting through
the Director of the Burean of Land Manage-
meat. sball—

(A) expeditiously prepare, offer, and award
salvage tumber sale contracta on Forest
Service lands and Bureau of Lapnd Marnage-
ment lands that are located outside—

t1) apy unit of the National Wilderness
Preservation System. or

{{1) any roadless area that—

(I' ts under considerstion for inclusion in
the National Wilderness Preservation Sys-
temn: or

(IO) is administratively designated as a
roadless area in the managing agency’s most
recent land mapagement plan {n effect as of
the date of enactment of this Act (oot Iln-
cluding land designated as a Federnl wilder.
Dess area); or
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{111) any area in which such a sals would be
inconsistent with agency stapdards and
guidelices spplicable Lo aress administrs-
tively withdrawn for late successional and
ripariap reserves: or

(Iv) any area withdrawn by Act of Congress
for any conservalion purpose; apd

(B) perform the appropriate revegetation
and tree planting operations ip the area in
which the salvage cccurred.

{2) SALT DOCUMENTATION. —

(A} PREPARATION OF DOCUMENTS.—In pre-
paring & salvage timber sale under paragraph
(1), Federal agencies that havd a role in the
planning, analysis, or evaluation of the sale
shall fulfill their respective duties exped!-
tioualy and, to the axtent practicable, simual-
tapeously.

(H) PROCIDURES TO EXPEDITT S8ALVAGE TIM-
BER 8ALEB.—

(1) IN GENERAL.—When it appesrs to a man-
aging agency that consyltaiion may be re-
quired under section T(aX2) of the Endan-
gered Species Act (16 U.S.C. 1536(aN2))—

(I) the managing agenicy shall solicit com-
ments from the consulting agency within 7
days of the date of the decision of the map-
aging agency Lo proceed with the required
epvironmental documents necessary to offer
to sell the salvage timber sale: and

() within 30 days afler receipt of the so-
licitation, the consulting agency shall re-
spond to the Mazaging sgeldcy’s solicitation
concerning whether consuluation will be re-
quired and Dotify the managing agency of
the determination .

(11) CONSULTATION DOCUMENT.—In no event
shall a copsulting agency issue a flnal writ-
ten consultation decument with respect W0 &
salvage sale later than 3 days after the
managing agepcy issues the flnal environ-
mental document required upder the Na-
tjona] Environmenta! Policy Act of 1973 (16
U.5.C. 1531 #t 8eq.).

(1i1) DELAY.—A consulting agency may Dot
delay a salvage timber sale solely because
the consulting agency believes it has inad-
equate information. unless—

(aa) the consulting agency has been ac-
tively involved in preparation of the re-
quired environmental documents and has re-
quested {n writing reasonably svailable addi-
tional Information from the mapaging agen-
¢y that the consulting agency considers nec-
essary under part 402 of title 50. Code of Fed-
eral Regulations, o cornplete s biological
assessment; and

(bb) the managing agency has pot complied
with the request.

(3) STREAMLINING OF ADMINIETRATIVE AP-
PEALS. —Adminjstrative review of s decision
of & managing agency under this subsecticn
shal] be conducted {n accordance with sec-
tion 322 of the Department of the Interior
and Related Agencies Appropriations Act,
1993 (106 Stat. 1419), except thal—

(A) a0 appeal s2all be fled within 30 days
after the date of {sauance of a decision by the
managing agency: and

(B) the managing agency shall iasue a final
decision within 30 days and may oot extend
the ciosing date for a fipal decision by any
leagth of uime.

4) STREAMLINDG OF JUDICIAL REVIEW.—

(A) TIME FOR CBALLENGE.—Any challenge
to a timber sale under subsection (&) or (d)
shall be brought as a civil action {o United
States district court within 30 days after the
later of—

(1) the decision to proceed with a salvage
dmber sale {s announced; or

(11) the dats on which any sdministrative
appeal of a salvage timber sale 15 decided.

(B} EXPEDITION.—The court shall, to the
extent practicable, expedite proceedings o a
civil action under subparsgraph (A}, and for
the purpose of doing so may shorten the
times allowed for the flling ©of papers and

uk:nt of other actions that would otherwise
apply.

(C) ABSIONMENT TO SPECIAL- MASTXR.—The
COUrt mMay &salgn to s apecial master all or
part of the proceedingy In & civil action
under subparagrapl (A).

(c) OPTION §.— | . )

(1) DIRECTI0N TO coum..rrt TIMBER SALES.-~—
The Secretary of the Interior, acting
through the Director of the Buresu of Land
Management, and the Secretary of Agr-
culture, acting through the Chief of the For-
eat Service, shall expeditiously prepare,
offer, and award timber sale contracts on
Federal lands ip the forests apecified 1o Op-
tion 9, a8 selected by the Secretary of the In.
terior and the Secretary of Agriculture on
April 13, 1954,

(2) ESTABLISHMENT OF REBUTTAALE PRE-
SUMPTION.—A rebuttable presumption exists
that any timber sale on Federa] lands en-
compassed by Option 9 that s consistent
with Option 9 and applicable sdminjstrative
planning guidelines meets the requirements
of applicable environmental laws. This para-
gETaph doea not affecy, the applicable legal du-
ties that Federal agencies are required to
satisfy in connection the planning and offer-
{ng of & salvage timber sale under this sub-
section.

(3) AVAILABILITY OF FUNDS.—

(A) IN GENERAL.—The Secretary of Agri-
culture and the Secretary of the Interior
shall make avallable 100 percent of the
amount of funds that wil]l be required to hire
or contract with such number of blologists,
hydrologists, geclogista, and other scientists
to permit completion of all watsrshed assess-
ments and other analyses required for the
preparation, advertisement, and award of
timber sale contracta prior to the end of fls-
cal] year 1995 in accordance with and in the
amounts authorized by the Record of Deci-
sion in support of Option 9.

(B) SOURCE.—If there are no other unobli-
gated funds appropriated to the Secretary of
Agriculture or the Secretary of the Interior,
respectively, for flscal year 1995 that can be
avajlable as required by subparagrapll (A),
the Secretary concerned shall make funds
available from amounts that are available
for the purpose of constructing fores; roads
otly from the regions o which Opticn 9 aDp-
plies.

(d) SECTION 318.—
~ {1) IN GENERAL.—With respect to each tim-
ber sale awarded pursuant to section 318 of
Public Law 101-121 (103 Stat. 745) the per-
formance of which is. on or after July 30,
1955, precluded under the Endangersd Specles
Act of 1973 (16 U.S.C. 1531 et seq.) due to re-
quirements for the protection of the marbled
murrelet. the Secretary of Agriculture shall
provide the purchaser replacement timber,
at & site or sites selected at the discretion of
the Secretary, that is equal iD volume, kind,
and valus to that provided by the timber sale
contTact.

(1) TERMS AND CONDITIONS8 —Harvest of re-
placement timber under parsgraph (1) shall
be subject to the terms and conditions of the
original contract and shall not count against
current allowable sale quantities.

(8) EXPIRATION.—Subsections (b) and (c)
shal! expire on September 30, 1996, but the
terms and conditions of those subsections
shall continue in effect with respect to tim-
ber sale contracts offered under this Act
until the contracts have been completely
performed.

Mras. MURRAY. Mr. President, I rise
today to offer an alternative to the
timber management authorizing lan-
guage in this bill. I offer my amend-
ment because I believe the language in-
cluded in the bill by my colleague, the
senior Sepator from Waahington, wiil
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backfire. I believe it will hurt—npot
help—timber communities and workers
in the Northwest.

The luthOﬂmg lmggg contalned
{n this bill {s designed to accomplish
three things: respond to a timber sal-
vage problem resulting from last year's
forest flres; speed up the rate of timber
sales under the President's forest plan,
option 9. and to release a few timber
sales remalining from legislation passed
by Congress 4 years ago.

These are goals witk which I can
agree. My problem {s with the method.
I belleve the language proposed by my
colleague will cause a blizzard of law-
suits, cause political turmoil within
the Northwest, and take us right back
to where we were 4 years ago.

Our region has been at the center of
a war over trees that has taken place
in the courtrooms and Congress for al-
most a decade. There is a history of
walving environmental laws to asolve
timber problems:; that strategy has not
worked.

It has made the situation worse,
Until 1993. the Forest Service was para-
iyzed by lawsuits, the courts were rman-
aging the forests. and acrimony domi-
nated public discourse in the region.

Now this bill contains language that
will reopen those old wounds. I strong-
1y believe that would not be in the best
interest of the region. .

Let me briefly explain my amend-
ment, and why I think it makes more
sense than the underlying bill. There
are two distinct {ssues in question: sal-
vage of dead and dying timber in the
arid inland west, and management of
the old growth fir forests along the Pa-
cific coast.

There is a legitimate salvage issue
right now throughout the West. Last
year's fire seascn was one of the worst
ever. There are hundreds of thousands
of acres with burped trees sitting
there. 1 believe these trees can and
should be salvaged and put to good
public use.

I believe there is a right way and a
wrong way to conduct salvage oper-
ations on Federal lands. The wrong
way ia to short cut environmental
checks and balances. The wrong way is
to cut people out of the process. The
wrong way.is to invite a mountain of
lawsujta,

The right way i8 to expedite compli-
ance with the law. The right way is to
make sure the agencies can make cor-
rect decisions quickly. The right way is
to let people participate in the proc-
ess—80 they do not clog up the courts
later,

I believe we can offer eastside timber
communities hope. not only in the
short term—by delivering salvage vol-
ume—but in the long term, too. By fol-
lowing the 'law, we can immediately
harvest timber—and sustain it in the
future~because we will not be tied up
in lawsuits: we conserve our natural
snvironment by not allowing poorly
planned clearcuts to slide into salmon-
bearing atreams; and we protect buman



throughout this Nation. We must not
give the agencies free rein to cut tim-
ber without regard to environmental
considerations. e

My amendment is & moderate, rea- -

sopable alternative, [t expedites sal-
vage. It expedites option 9. It ensures
appropriate levels of epvironmental
protection. And most importantly. it
protects communities and workers
from burdepsome, f{rustrating litiga-
tion. Such litigation is sure to result
from the underlying bill.

Mr. President. 10 days ago [ went to
Gray's Harbor in my home State of
Washirgton, and I talked to people who
have lived through the nightmare of
Congress and the courts deciding their
lives. They are just starting to get
back on their feet. Hope is beginning to
return. They do not want more empty
promises. They do not need congres-
sional interference that may backflre.
They do need prornises kept, and they
do need Congress to act with common
sense.

That {8 what my amendment does,
and I urge my (riends here in the Sen-
ate Lo support it.

Mr. President, I retain the balance of

my time.
Mr. MURKOWSKI addressed the
Chadr.

The PRESIDING QFFICER. The Sen-
ator from Alaska,

Mr. MURKOWSKI. Mr. President,
who controls the time?

The PRESIDING OFFICER. Does the
Sepator from Washington yield time?

Mr. GORTON. Does the Senator from
Alaska wish to speak in support of the
amendment?

Mr. MURKOWSKI. The Senator from
Alaska would like to speak in support
of the Gorton salvage amendment.

Mr. GORTON. [ yield 5 minutes to
the Senator from Alaska.

PRIVILEGE OF THE FLOOR

Mr. GORTON. Mr. President. before |
do s0., I ask upnanimous consent that
privilege of the floor be granted to
Dave Robertson and Art Galfrey. con-
gressional fellows attached o Senator
HATFIELD's stafl, .

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Alaska.

Mr. MURKOWSKI. [ thank the Chair.
I thank my colleague from Washing-
ton.

Mr. Presicdent, I rise to again com-
mend the Gorton salvage amerndment. I
share, as Senator from the Staie of
Alaska. a dilemma facing al! of us: that
is, a shortage of timber. We have seen
our industry shrink by abou: irree-
quarters by a combination of the in-
ability of the Forest Service to meet
{ts proposed contractual agreements.
As a consequence, the industry has
shrunk. As [ see the issue before us. we
have an opportunity. because of an un-
fortunate act of God. to bring into the
pipeline a supply of timber that other-
wise would not be available. Ciearly.
without the help of the Gorton 3aivage
amendment the Forest Serwice is abso-
lately {ncapable—make no mistaxe

about {t—incapable of addressing this
in an expeditious manner.

So those who suggest that we simply
proceed under the status quo will find
that the timber will be left where the
bugs or the fire last left it when we are
here next year and the-year after. So.
do not be misied by those who are of
the extreme environmental bent to see
this as an opportunity simply to stop
the timber process. It is unfortunate
that we could not make the decisicn on
what to do with this timber based on
sound forest practice management—
what is best for the renewability of the
resource.

The Gorton saivage amendment {58 an
essential response to an emergency for-
est health situation {in our Federal for-
ests as evidenced by last year's fire
season. Our committee, the Committee
on Epergy and Natural Resources, has
held oversight in the area, has recog-
nized the severity of the problem, and
I strongly recommend we do a positive
step of forest management practice and
support the Gorton amendment as an
appropriate emergency response to the
problem.

-l have listened to the critics of the
amendment both on the floor and off
the floor. I have come to conclude that
they must be discussing some other
provision than the one offered by the
senfor Senator from Washington.

First, they say the Gorton amend-
ment mandates increased salvage tim-
ber sales. The Gorton amendment does
not mandate timber sales. It provides
the administration with the flexibility
to salvage sales to the extent feasible.
I trust the administration to properly
utilize that flexibility. Opponents of
the Gorton amendment apparently do
not trust this administration. [ canpot
tell whether they do not want to reha-
bilitate burned forests or whether they
need individuaj sign off from the For-
est Service Chief, Jack Ward Thomas.
the Secretary of Agriculture, or maybe
even Vice President Gore to trust the
administration.

Second. they say that the Gorton
amendment suspends all environ-
menta! laws. The Gorton amendment
expedites existing administrative pro-
cedures under the Endangered Species
Act. the National Environmental Pol-
icy Act. and other measures. If the
agency successfully follows the expe-
dited procedure. their performance is
deemed adequate to-comply with exist-
zg environmental and natural re-
source statutes. These expedited proce-
dures are essential as we must appro-
pr:ately respond to the forest health
emergency, and it is an emergency that
we face. If you have an emergency. Mr.
President. you respond to it and you
expedite a process. That is what the
Gorton amendment is all about.

Third. they say the Gorton amend-
ment eliminates judicial review. It
simply does not. The amendment pro-
vides an expedited form of judicial re-
view that has already been upheld by
the Supreme Court in previous litiga-
ton.

Fourth, they would say the Forest
Service cannot meet the sajvage tar-
gets. - The amendment does not have
any targets. I wizh it did. Today. the
Forest Service {8 working on 1ts capa-
bility statement on the House version
of this amendment. There are strong
indications that with the expedited
procedure the House bill will match in
pertinent part the Gorton amendment.
The agencies can meet the House tar-
gets and still comply with substantive
requirementa of existing environ-
mental and natural resources.

Fifth, they say the amendment will
cost the Treasury. This is simply false.
The Gorton amendment has received a
positive score from CBO.

Sixth, they say the amendment may
disrupt and actually reduce timber
sales. Well, if that were true, I would
expect them to strongly support the
Gorton amendrment. But {t is not true.
The Gorton amendment contains pro-
tective language to assure potential
environmental litigants cannot disrupt
other agencies' fanctions due to this
amendment.

Finally. Mr. President. I have been
genuinely perplexed by the misconcep-
tions that accompany the attacks on
this arnendment, but today perhaps [
know why this {s the case. Yesterday,
Senator GORTON and Congressman
CHARLES TAYLOR along with Senator
CRAIG. the author of S. 391, which is a
measure directed at another aspect of
this problem, offered to meet, as I un-
derstand. with groups of activists op-
posed to both the Gorton amendment
and S. 391 together. It {3 my under-
standing they cleared time on their
calendars at 9a.m., but they found that
the activists were evidently more in-
terested in preparing for their 9:30 a.m.
press conference than meeting with the
authors of the three provisions which
they proceeded to larmbaste. That sort
of interest group behavior I do not
think can be tolerated if we are to con-
tinue to have informed debates in this
body.

So. Mr. President. I rise in support of
the Gorton amendmeni. arpd against
other modifying amendments. I eacour-
age my colleagues to proceed with
what this is, an emergency.

I tkank the Chair.

The PRESIDING OFFICER. The Sen-
ator’'s time has expired.

The Senator {rom Washington.

Mr. GORTON. Mr. President. as re-
cently as half a dozen years ago. there
was a booming. successful forest prod-
ucts industry in rural towns all up and
dowr the north Pacific coast of the
United States. In region 6. in Washing-
ton. Oregon. and northern California.
approximately 5 billion board feet of
timber was being harvested. Towns
were prosperous and optimistic. Famij-
lies were happy and united. Schooils
were full. The contribution that these
people made to the economy of the
United States is difficult to underesti-
mate, [t was easier and less expensive
to build homes, to publish newspapers.
to engage in all of the activities which



arise out of the forest preducts indus-
try. And even during that time of max-
{mum harvests every year in the Pa-
cific Northwest rmore board feet of new
timber was growing than was being
narvested.

Beginning with the controversy over
the spotted ow! in the Pacific North-
west—in which incidentally, the recov-
ery goal at the time of {ts listing has
now long since been exceeded by the
discovery of additional spotted owls—
at the time of the beginning of that
controversy, that barvest began to
drop precipitately, to the point at
which {n the last few years the harvest
on lands of the United States of Amer-
ica has been close to zerop. Commu-
nities have been devastated. Families
have broken up. Small businesses have
falled. Homesa purchased by the work of
many years have become useless be-
cause they cannot be sold.

And we have constantly heard from
those whose conscious policies drove
the litigation leading to this end that
the people in these towns should seek
other employment in some other place
or be the subject of various kinds of re-
lief activities. So where they provided
8 net income to the United States from
their income taxes, they now are & net
drain on the people of the United
States for welfare programs which have
beneflted primarily planners and con-
tractors and advisors and not the peo-
ple who lost their jobs.

Mr. President. these people. these
communities, their contributions to
America have been largely ignored by
the mainstream media of this country.
Their professions have been denigrated.
They who live in this country and have
a greater investment in seeing to it
that it remains booming and pros-
perous have been accused of utter indif-
ference and attacks on the environ-
ment.

Mr. President, that only has not been
terribly unjust but it has been destruc-
tive of balance and destructive of the
economy of our country.

Now, into this controversy some 3
years ago came the then candidate for
President of the United States, Biil
Clinton, promising in a well-attended
meeting in Portland. OR. balance and
relief, promising to listen to the people
of the Pacific Northwest, to protect the
environment but at the same time to
restore a significant number of the lost
jobs and some degree of hope and pros-
perity to those communities.

The first part of later President Clin-
ton's promise was kept {n 1993 when as
President he returned to Portland. OR.
and held a timber surnmit.

Long after the completion of that
summit came what iS now known as
option 9. an option which the President
stated met all of the environmental
laws in the Unjited States which he was
unwilling to change in any respect but
also promised something more than 1
billion- board feet of harvest of timber
to the people of the Northwest—1 bil-
llon as against 5, or 20 percent of the
histortc level.

I did not then and I do not now be-
lleve that that constitutes balance or
that it was at all necessary to protect
the environment, But it was a promise,
Mr. President, of some form of relief.

Since then, the Presjdent has had
that option validated by a U.S. district
court judge who has taken charge of
this area in Seattle. But do our people
have 1.1 billion board feat of harvest?
No. Mr. President, they do not. In spite
of the time at which that promise was
made, they are nowhere close to that
because the Forest Service in {ta per-
sonpel cuts has cut mostly the people
who work in the woods preparing these
sales and because the Clinton adminis-
tration knows that almost no single
action taken pursuant to this optionm
will escape an appeal within the Forest
Service and a lawsuit being stretched
out forever and ever.

That is one element, Mr. President.

The second is that last summer, re-
grettably, was a time of major forest
fires in almost every corner of the
United States—Ilosa of life in Colorado,
buge fires in Idaho and Utah, large
fires in my own State of Washington.
Those fires have left billiona of board
feet of timber that is now dead, abso-
lutely dead, but for a relatively short
period of time harvestable. If it is not
harvested, Mr. President, it will be-
come worthless very quickly by rotting
away and at the same time will be tin-
der for future forest fires.

And yet the opponents to harvest say
that's nature’'s way. Forest fires start:
let them burn. Very few of them live in
communities near where these flres
have taken place, whose summers have
been ruined by them, may I say, inci-
dentally. .

And so in this bill, as {n the bill pro-
duced by the House, we atlempt to en-
able the President of the United States
toc keep Rhis own promises; nothing
more than that, Mr. President.

It {s true that the provisions in the
House bill 8set a mandated harvest level
roughly double what the administra-
tion deemns to be appropriate. The pro-
posal attacked by my colleague from
the State of Washington, however. has
no such requirement {n it. It simply
says that, after all of these years, all of
these prornises, all of this devastation.
that we will liberate the administra-
tion to do what it wants to do.

And yet, this {s attacked as if, some-
how or ancther. this administration
bad no concern for the environment
whatsoever; that Secretary Babbitt
was simply out to cut down the forests
of the Bureau of Land Management.
that President Clinton's Forest Service
wanted to do nothing else but that, and
to ignore environmental laws from one
end of this country to another. It {5 as-
tounding, Mr. President. that the ad-
ministration itself does not wish help
in keeping its own commitments.

Now, both the amendment which is a
part of this bill’ and the substitute
amendment by the junior Senator from
Washington cover three distinct, sepa-
rate but related subjects.
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One on salvage timber i3 nationwide
in scope. The administration proposes
in this flscal year to sell something
over 1.5 billion board feet of salvaged
timber, dead or dying timber. In region
6. which {s the Pacific Northwest, the
figure 18 about one-fifth of that total.
Four-fifths of it are from other regions
of the country and they include every
Forest Service region {n the United
States.

My proposal, the proposal in the bill.
does not require the administration to
double that offering. In fact, it has no
pumber {n it at all. But it says that the
administration. having carefully con-
sidered every environmental law, {8 en-
abled to do what it tells us that it
wants to do.

Does thie suspend the environmental

‘laws? No, Mr. President. This adminis-

tration has certainly tried {ta best to
abide by all of themn and all of them re-
main on the boocks, those ] agree with
and those I disagree with.

And I cannot imagine that Members
of this body will accuse the administra-
tion of wanting to {gnore those stat-
utes. It simply says that the adminis-
tration's own decisions will not further
be attacked in court by the oftern in-
consistent provisions of six or seven or
eight different statutes passed at dif-
ferent times with different goals.

The amendment that {s sought to be
substituted for that which {8 in the bill
does not reduce litigation in the slight-
est, Mr. President. It calls for certain
expedited procedures, but it still allows
every timber sale to be appealed within
the Forest Service or the BLM, and
every one to go to court. And they all
will go to court, Mr. President, because
those who will attack them, those who
want nothing to be done, will recognize
that all they have to do is to delay it
for another season and there will not
be anything to sell, because it will be
worthless. SO that portion of the sub-
stitute amendment {3 simply an invita-
tion to have no salvage at all.

The second and third elements in
both amendments have to do with op-
tion 9 and with so-called section 318
sales. Section 318 was a part of the Ap-
propriations Act {n 1990. designed to
provide some interim help for the for-
est in the two Northwest States. But
many of the sales directed by this Con-
gress pursuant to that law have been
held up by subsequent environmenta)
actions.

The proposal that the committee has
made simply says that those sales
would go ahead unless they involved
places in which endangered species are
actually found, in which case, sub-
stitute lands will take their place.

Our option 9 provision. I repeat. Mr.
President, simply says that the Presi-
dent can keep the promuses he made
some time ago. almost 2 years ago.
under option 9 and not be subject Lo
constant harassing lawsuits. That is all
that it says. It does pot require him to
get to the 1.1 billjon board feet of har-
vest that he promised. and he will not.



It does say that he can do what he
wishes to do.

Now, the substitute amendment, {n
each case for all practical purposes,
makes dealing with this issue al the
level of Congress pointless. All of the
lawsuits will still be-~able to be
brought. but perhaps we will actually
find ourselves in a damaging ajtuation.

The Presiding Officer i{s from the
State of New Hampshire. I presume
that some small portion of this salvage
timber is in his State. But if this sub-
stitute amendment passes, all of the
personnel of the Forest Service from
the rest of the United States will have
to go to Washington and Oregon in
order to meet the requirements of the
substitute amendment, at the cost of
every other region in the United
States.

Now [ would like to have that kind of
service {n my State, dbut I do not be-
lieve {t to be fair. I do not think we can
say that we are the only ones who
under any circumstances should get
anything out of one of these amend-
ments.

The definition of what salvage timber
is in the bill i{s the Forest Service's
own definition. The definition in the
substitute armendment is a different
definition, one highly susceptible to
further ltigation.

The exceptions provided by the
amendment of the Senator frcm Men-
tana keeps this kind of salvage logging
out of wilderness areas and certain
other well-defined areas. The proposal
by the junjor Senator from Washington
keeps them out of any area that is
under consideration for {nciusion in
the national! wilderness preservation
systern. :

Mr. President, under that proposal,
one bill by one Member of the House of
Representatives introduced to put the
entire Nationa]l] Forest System (n-
cluded in a wilderness preservation sys-
tem would stop any barvest anywhere,
It would be under consideration by
Congress. What it does, in effect, is to
give any of the 535 Members of Con-
gress a veto power over the entire pro-
posal.

Mr. President, the issue in this case
is clear. Do we care at all about people,
not just in the Pacific Northwest but
all acroass the United States. who live
In timber communities? Do we care
about our supply of lurmber and of
paper products? Or do we only care
about the well-being of certain eavi-
ronmental organizations and their law-
yers?

That is what we are debating with re-
spect o this amendment. Do we want
the President of the United States to
be able to keep his commitments, his
promises, however i[nadequate they
are? Or do we have so little trust {n
him that we believe that he will ignore
avery esnvironmental law and decide
suddenly to cut down our national for-
ests?

Mr. President. that {s not going to
happen. The lawsuits will. under this
proposed substitute amendment. pro-

vide relief for people who need relief.
Income for the Treasury of the Unjted
States will only come from rejecting
the substitute amendment and accept-
ing the bill in {ts present form.

Mr. LEAHY. Mr. Pres{dent, ‘will the
Senator from Washifgtor yield me 5
minutes? ]

Mre. MURRAY. I am happy to yield 5
minutes to the Senator,

Mr. LEAHY. Mr. President. I thank
my good friend and dist{nguished Sen-
ator from Washington [Mrs. MURRAY].

Mr. President, this timber salvage
language in H.R. 1158—s¢ people under-
stand the history, this represents the
12th time since 1884 this body would
vote to exempt timber rales from envi-
ronmental laws; 12 times since 1984.

Frankly, I find that disturbing. It
means that the American people are
golng to be asked to believe that when
it comes to cutting national forests,
somehow environmental laws do not
apply. These exemptions, which should
have been, if at all, {n emergency situa-
tion, instead are becoming routine and
standard practice. It is not a short-
terrn solution. I have to wonder how
long this will go on. To me the exemp-
tion from environmental law (s an ex-
treme position. The majority of the
American would not accept, ner should
they. The distinguished Senator from
Idaho, Senator CRAIG, and I stream-
lined the proceas in 1992. We are speak-
ing of public lands, and in public lands,
every American has a right to express
his or her public interest. H.R. 1158
takes away the opportunity to partici-
pate in public land management. I do
not see how the U.S. Senate can accept
a provision that strips people of this
right and takes the right out of the
peopie's hands and puts it solely into
the hands of bureaucrats. This would
not create any more open government.
In fact. this seals the same goverament
agents off from public interest.

I reapect the concerns of my fellow
colleagues from other timber States.
Even though I am a tree farmer, that is
not my sole source of livelihood. I have
talked with people in that area. It
makes sense to address the problem,
but with a sensible, responsible, mod-
erate solution that respects the true
interests of the American people and,
in the long term. the apolitical needs
of the forest resource.

I belleve Senator MURRAY has pro-
posed a fair solution. In fact, she inher-
ited this divisive timber issue when she
was elected. She promised the people of
Washington a responsible solution. I
have discussed this with her since she
has come here. I believe that since her
election, she has helped put the timber
industry on a reliable path that the
timber industries can bank on.

In fact, with the work she has done,
there has been an {ncrease of 400 jobs.
not a decrease in the lumber. Daper.
and allied wood preducts industry in
the State of Washington s{nce her elec-
tion. She has an alternative that
moves toward long-term sustainability.
not a quick fix. Above everything else,
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what Senator MURRAY has done is what
timber-dependent communities want,
especially the younger generations—
long-term sustainability. People go
into this for the long term. not with
the idea that every 10 months. or year,
or 14 months we are going to suddenly
change the rules of the game.,

So I urge my colleagues to support
Senator MURRAY and abandon the ex-
treme approaches that failed us {n the
past and removed any kind of public
{nput from the process. Look at her
long-termn  sclution and adopt her
amendment.

I am going to yield my time back to
the Senator from Washington.

Mr. BURNS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington controls the
time.

Mrs. MURRAY. ] assume the Senator
from Washington, Senator GORTON.
will yleld time to the Senator from
Montana.

Mr. GORTON. 1 yleld 30 seconds to
the Senator frorn Montana.

Mr. BURNS. Mr. President. I rise
today to oppose the amendment offered
by Senator MURRAY of Washington.
This amendment severely weakens
what thia provision is intended to do—
respond to our forest health erner-
gency. restore cur forests to health,
and create jobs. Thia substitute amend-
ment is only a clever way to do noth-

The committee-passed provision is
responsive to pot oply forest health,
but to the people who support their
families in the wood products industry.
But this amendment is po more than
status quo. And Montanans do not
want status quo.

This substitute amendment does not
streamline the process, limit the frivo-
lous appeals, or allow for salvage sales
to be expedited. Instead this amend-
ment forces agencies to consult with
other agencies, and does nothing to cut
through the environmental! red tape
and still allows for endless delays.

It replaces the Forest Service deflni-
tion of *salvage timber sale,” which is
included {n the committee’'s bill, with a
new deflnition. This definition doesn’t
take into account overcrowded forests
which need to be thinned. and it forces
the land managers to always consult
with blologists.

This amendment also eliminates the
legal sufficiency language which s
needed {n the preparation of sale docu-
ments. If we are truly serious about
salvaging timber, we need to have suf-
ficiency language included. and we
need to retain streamlined timeframes
to assure that the environmental] pre-
cedure process is not abused.

Currently, delays In Federal land
management arise primarily froem two
sources—multiple analysis require-
ments and administrative appeals and
judicial review. Without this suffi-
clency language. we will continue to
have lengthy delays which will sub-
stantially lead to the more dead and
dying timber {a our forests.
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on an appropriations bill. It should be
in the authorizing committee. It {s not.
It {s the wrong piece of legislation on
the wrong bill at the wrong time. and
it should be rejected because it sets an
incredibly dangerous precedent.

Mr. HATFIELD. Mr. President. in my
State, and throughout mest of our Fed-
eral forest nationwide, we are experi-
encing a forest health crisis of epic pro-
porticna. In 1994, B0 years of fire sup-
pression and almost a decade of
drought conditions culminated in one
of the worst national fire seasons on
record. Thirty-three fire fighters lost
their lives and $900 million was spent
fighting these firea. Fourteen of the
fire fighters who dled were from
Prineville, OR, a small town {n my
home State. Congress must act swiftly
to address this situation or face a 19985
fire season as bad or worse than 1994.

Congress has known about the forest
health and fire danger problem for a
long time. In July 1992, the Senate En-
ergy and Natural Resources Committee
held a hearing on forest health. At this
hearing, Jack Ward Thomas, then a re-
searcher and now Chief of the Forest
Service, stated ‘‘we should proceed
with salvage as soon as possible. and as
carefully as possible.” In fact, at that
1992 hearing. the Forest Service identi-
fled 850 million board feet of timber in
eastern Oregon and Washington alone
that needed to be salvaged in 1992 and
1993. Only half of that volume, how-
ever, has been actually salvaged.

The forest health crisis exists nation-
wide. but in my State it is particularly
acute. Of the 5 million acres of Or-
egon's Blue Mountains, 50 to 75 percent
contains predominantly dead or dying
trees, According to the Forest Service,
the land management practices of the
past 80 or 100 years are the primary
reasons for the poor health of Oregon's,
and the Nation's, forests. Fire suppres-
sion, the single largest contributing
factor, has prevented maturally occur-
ring, low-intensity fires to clear out
the understory of forest stands. This
has allowed less-resilient, shade toler-
ant tree species such as white fir, and
Douglas fir, to flourish. These trees
have been prime targets for disease, in-
sect infestation. and now wildfire.

It is time to begin the healing proc-
ess in our forests that Jack Ward
Thomas felt was so important 3 years
ago. Congress can live up to its respon-
sibility to provide direction to the iand
management agencies by passing the
Gorton salvage amendment.

As many of my colleagues know, sal-
vage logging i3 not without con-
troversy. Although it is part of regular
Forest Service practice. some seek now
to block the salvage of diseased and
bug infested timber as a land manage-
ment option. To put their position in
perspective., these same voices have
publicly stated that their preferred
goal is to eliminate the harvesting of
any and all trees from Federal lands—
even for the enhancement of forest
health. This dogma is so stringent that
the catastrophic loss of our natural re-
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scurces through disease. insect infesta-
tion and fire {s preferable to having the
health of these forests restored for fu-
ture generations.

The radical doctrine of no use, which
certain groups are now advocating,. not
only threatens the future health of our
forests, {t threatens the underlying
base of political support for one of our
Nation's most Iimportant environ-
mental laws—the Endangered Specles
Act,

1 was the original sponscr of the 1972
version of the bill which eventually
went on to become the Endangered
Species Act. T believe the act epito-
mizes the respect we, as & nation, hold
for our environment and our natural
swrroundings. While I have made it
clear that I believe some fine tuning of
the act needs to occur during the up-
coming reauthorization debate, I worry
that when moderate positions, such as
the one put forth in the Gorton amend-
ment. become polarized, fodder is given
to those whose goal is to abolish or gut
the act. I will do my best to prevent
this from happening. but the position
of some groups on this salvage amend-
ment simply perpetuates the attitude
that ail environmental laws, {ncluding
the ESA. have gone too far and need to
be significantly altered or scrapped.

These concerns are merely symptoms
of a larger problem-—the breakdown of
ocur Nation's land management laws.
The result of this breakdown is a prob-
lemn of national sigmificance with little
ability in the law for land managers to
take care of the problem (n a timely
manner.

Unfortunately. for those of us who
have been around a while, this situa-
tion is all too familiar.

Almost 6 years ago, I stood here on
the floor with my colleagues from the
Pacific Northwest, the Senate Appro-
priations Committee and the Senate
authorizing committees to announce a
temporary soluticn to a crisis in the
Pacific Northwest. This compromise
was sponsored by myself and then-Sen-
ator Adams from Washington State.
and was supported by every member of
the Pacific Northwest delegation. It
was truly an extraordinary measure,
meant to address an extraordipary sit-
uation.

Recognizing the temporary nature of
this solution. many Members of Con-
gress Dbelieved that larger issues
ioomed and needed to be addressed.
Namely, that the forest management
and planning laws. originally enacted
in 1976, were in serious need of revision.
During the course of the debate on the
Hatfield-Adams amendment I entered
into a colloquy with then-chairman of
the Senate Agriculture Committee,
Senator LEAHY. to proclaim the tem-
porary nature of the amendment and
announce our intentiona to pursue a
long-term solution through the review
and revision of our Nation's forest
management laws in the authorizing
committees.

Six years later, however, our forest
management laws are unchanged.
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When the Northwest timber com-
promise was developed in 1989, [ took
the promises of my colleagues to ad-
dreas our Nation's long-term (f{orest
management laws very sertously, and I
was determined to do my part to ad-
dreas this growing dilemma. In 1990, [
introduced legislation. called the Na-
tional Forest Plan Implementation
Act. to assist with the implementation
of forest plans developed as a result of
the 10-year planning processes enacted
by Congress in 1976. Two years later,
another comprehensive bjll was intro-
duced by Senator Adams to address the
long-tetmn {ssue. Both of these meas-
ures were referred to the Senate Agri-
culture Committee where no hearings
were held and they died in committee.

The next year, in 1991, I was & pri-
mary cesponsor of Senator PACKWOOD'S
Forest and Families Protection Act,
which dealt with a number of the same
izsues as my 1990 bill and also ad-
dressed the issues of rural development
and workers. This legislation was re-
ferred to the Senalte Energy and Natu-
ral Resources Committee, of which [
am a member, where we were able to
hold several hearings and a markup on
the bill. Unfortunately, the bill never
made-1t to the floor for consideration.

My point is, Mr. President, many of
us have undertaken significant efforts
to lUve up to the commitments of 1889
to address the long-term management
of our forest resources through the au-
thorizing committees. Unforturately
for the entire Natjon. the other Senate
authorizing committees with jurisdic-
tion over this issue have not felt com-
pelled to do the same.

The Gorton amendment to the rescis-
sion bill begins to address this probiem
by doing three things to address the
emergency situation that now exists in
many forests. The flrst is national in
scope and provides our Federal land
management agencies with the flexibil-
ity to conduct enviroonmentally sen-
sitive forest health salvage activities.
These activities will be done using the
agencies’ own standards and guidelines
for forest and wildlife managernent.

Second. the Gorton amendment re-
leases 375 million board feet of timber
sales in western Oregon that were pre-
vigusly sold to timber purchasers. Most
of these sales, originally authorized by
the .Northwest timber comprormise
amendment of 1589. were determined by
the record of decision for President
Clinten’s option 9 plan not to jeopard-
jze the existence of any species. To en-
sure further protections. the Gorton’
amendment includes provisions prohib-
{ting activities in timber sale units
which contain any nesting threatened
or endangered species.

Finally. the Gorton amendment gives
the Clinton administration more tools
with which to implement timber sales
in the geographic area covered by its
option 9 plan. As a vocal <ritic of op-
tion 9 and the process that was used to
develop it, I have some concerns about
this section of the Gorton amendment.
Nevertheless, I applaud the spopsor's
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efforts to give the administration all
possible tools to meet ita promises to
get wood to the mills of the Pacific
Northwest In the next 18 months.

While the first pertior of the Gorton
amendment is natiopal ir acope, these
iast two sactions will assist the Presi-
dent in meeting his commitments to
the workers, families, and environment
of both weatern and eastern Oregon and
Washington,

I came to the floor {n 1989 to offer the
Northwest timber compromise because
we were witnessing what was then a
crisis for the rural communities of my
State. Since that time, 213 mills have
closed {n Oregon and Washington and
over 21,800 workers have lost their for-

estry-related jobs. In addition, the for-

ests in the eastern half of these two
States are in the worst health in a hun-
dred years.

These nationz] forests and commu-
nities cannot walt through another fire
season like 1994 for Congress to finally
meet ita commitments to rewrite the
Nation's foerest management laws. I
bave every confldence that the new Re-
publican Congress will do its best to
meet that challenge, but the Gorton
amendment is necessary to help us

bridge that gap. It is a much needed °

plece of legislation for our Nation’s for-
ests and timber dependent cormmu-
nities.

There are those whose agenda is to
prevent people from mapaging our for-
ests altogether. They would rather let
our dead and dying forests burn by cat-
astrophic fire, endangering human life
and long-term forest health, than har-
vest them to promote stability {n natu-
ral forest ecosystems and comumunities
dependent on a supply of timber {rom
Federal lands. The Gorton amendment
8ays we can be reasonable in what we
do {n the forests and harvest trees for
many uses—forest health. community
stabilization., ecosystem restoration,
and jobs for our workers.

I urge my colleagues to support the
Gorton amendment to the fiscal year
1995 rescissions bill.

The PRESIDING CFFICER (Mr. BEN-
NETT). All time has expired.

Mrs. MURRAY. Mr. President. [ ask
for the yeas and nays.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. I move to table the
Muwray amendment, and I ask for the
yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There {8 a sufficient second.

The question is on agreeing to the
motion of the Senator from Washing-
ton to lay on the table the amendment
of the Senator from Washington [Mrs.
MURRAY]. On this guestion, the yeas
and nays have been ordered, and the
clerk will call the roll.

The legislative clerk called the roll.

Mr. FORD. I announce that the Sen-
ator from North Dakota {Mr CONRAD].
the Senator from North Dakota [Mr.
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DCRGAN] and the Senator from Florida
{Mr. GRAHAN] are necessarily absent.

Mr. LOTT. 1 announce that the Sen-
ator from North Carolina (Mr.
FARCLOTE] is necesaarily absent.

I also announce that' the Senator
from Kansas [Mrs. KASSEBAUM] and the
Senator from Minnesota [Mr. GRAMS]
are absent due to a death in the family.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber
who desire to vote?

The result was announced—yeas 48,
nays 46, as follows:

[Rollcall Vote No. 121 Leg.)

YEAS—48
Abraham Gorton Murkowari
Asheroft Gramm Nicklss
Bennett Grasaley Packwood
Bond Cregxy Prumsler
Brown Hatch Rad
Burns Hatfleld Bantorum
Campbell Helms Shelty
Coats Hotch 8
Cochran lahofa Smith
Coverdall Kemphosne Snowe
Cray Kyl Spacter
D'Amato Lott Stavens
DeWige Lagar Thamas
Dole Mack Thompeon
Domenict McCatn Tharmond
Frut McConnell Warner

NAYS—ié6
Akaxs Feinstein Lieberman
Baacus Ford Mixniski
Biden Glean Moneley-Braun
Bingaman Harxin Moyuthan
Borer Heflin Marray
Eradley Hollings Nuan
Bresux Inouye Psl
Bryan Jelfords Pryor
Bumpers Johastos Robb
Byrd Kennedy Rockefeller
Chafes Kerrey Roth
Cohen Kary Sarbtanes
Daschle Kohl Simon
Dodd Laatepbery Wellstone
Exon Leahy
Feingold Levin

NOT VOTING—6

Conrad Fatrcloth Grams
Dorgan Graham Kassebaom

So the motion was agreed to.

Mr. GORTON. Mr. President. I move
to reconsider the wvote by which the
motion was agreed to.

Mr. DOLE. I move to lay that metion
on the table.

The motion to lay on the table was
agreed to.

Mr. BAUCUS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Montana.

HONORING JEREMY BULLOCK

Mr. BAUCUS. Mr. President, I would
like to welcome some special friends to
Washington today. They are Penny
Copps of Butte, and Penny's son. Steve
Bullock. late of Montana and now liv-
ing here in Washington, DC.

Just about a year ago. the entire Bui-
lock family weathered about the worst
blow any family can take.

Eleven-year-old Jeremy Bullock—the
grandson of Penny and her husband
Jack; Steve's nephew: the son of Bill
and Robin; Joshua's twin; the elder
brother of Sam, Max and now Kaitlyn—
was shot and killed, on the playground
at the Margaret Leary Elementary
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School. by an emoticnally troubled
fourth grader. ’

The family and the whole Butte com-
munity, has been through a terribie
test. The loas can never be repaired.
But they are working together to use
this tragedy to make our State of Mon-
tana, and all of America more sensitive
to and aware of the viclence that has
hurt a0 many of our youth. They have
a spent a year teaching, learning, and
deing their best to make sure no other
family suffers such a loss.

It is now my great privilege to read
to you a statement written by the Bul-
lock family in memory of their son,
Jeremy.

There is nothing more infectious than a
child’s laugh.

Nothing more disarming than the lnnocence
of a child's guestion.

What fills the void when our children's
voices can no longer be heard?

Cn April 12, 1994, Jeremy acd Joshua,
eleven-year-old-identical twins, woke,
dressed, had breakfast and left for
school that day, the same as any other
day. It was library day. so Jeremy's
backpack was heavy with books he had
read and was returning.

Weeks later, a police officer worked
up the courage to give Jeremy's family
that backpack. He had tried to scrub
the blood from the canvas, trying to
ease the pain {n the only way he knew
how. For on April 12, 1994, eleven-year-
0ld Jeremy was shot and killed at his
school by a child whose only expla-
nation was '‘No cne loves me.™

Jeremy Michael Seidlitz Bullock
lived in a home in Montana where vio-
lence was not condoned. He was not al-
lowed to watch violence on television
or play games glamorizing violence. In-
stead. he was active in sports. Jeremy
loved to sing. He listed his hobby as
getting good grades. School was his
second home, a place where children
laughed and learned.

Jeremy wanted to become a teacher
or an environmental engineer. Jeremy
and his brother Josh would spend hours
on hikes, coming home with their
pockets overflowing with garbage they
picked up along the way. Jeremy be-
lieved that leaving places he visited
better than the way he found them was
a good way to live.

Jererny loved and was deeply loved.
Yet, he was not safe because collec-
tively we allowed Jeremy's voice to be
silenced.

Every day in America the voices of 10
of our children are silenced by violent
acts. Over three million of our children
ages 3 to 17 are exposed to parental vio-
lence every year. Our children will wit-
ness over 200.000 acts of violence on tel-
evision by the time they turn 18. A new
handgun is manufactured every 20 sec-
onds in America. And many of them
wind up in the wrong hands.

We passively listen and accept the
statistics., but do we llsten for the
voices lost?

On behalf of Jeremy's family and
children everywhere. we will designate
April 12 as a day of remembrance of
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production effort at Yellow Creex. The 2ill
language locluded by the conferees on Che
traasfer of the NASA Yellow Creekx facility
reflects the most recent commitment made
by the NASA Administrator to the Governor
of the State of Mississippi. The major invest-
meat by the State of Missiasippi {2 faciiities
and infrastructure to support Yellow Creek,
io excess of $100.000.000. is a key factor in
NASA's agreement Lo Lurn Lhe Sité over to
the State of Mississippi. The maln elements
of the agreement reached between NASA and
the State of Mississippl, which the conferees
expect to be adhered Lo by the Lwo parties.
are as follows:

The Yelow Creek .facillty will be turned
over to the appropriate agency of the State
of Misaissippi within 30 days of enactment of
this Act. All of the NASA property on Yellow
Creek which the State of Mississippi requires
o facilitate the transfer of the site transfers
with the site to the State. subject o the {ol-
lowing exceptions anticipated by the con-
ferees:

(1} Any property as:igned to a NASA facil-

ity other than Yellow Creek prior to May 2.
1995, but located at Yellow Creek, will be re-
turned to its assigned facility:

(2) Only rthose contracts for the sale of
NASA property at Yellow Creek sigmned by
both parties prior to May 2. 1995 shali be exe-
cuted;

(3) Those items deemed to be {n the ““na-
tional security interest’ of the federal gov-
ernment 3hall be retained by NASA. The na-
tional security clause shall be nartowly con-
strued and shail apply only !n a limited man-
per. consistent with established criteria re-
lating to national security fnterests. This
clause ahal]]l not be used to circumvent the
{nteat of this Act, which I3 to traasfer the
sita and all of {ts property. except a&s other-
wise noted, to the State of Mississippi; and

{4) Other {tems of {Gterest to NASA may be
retained by NASA with the copnsent of the
State of Miasiasippi.

It ts the erpectation of the conferees that
all other NASA personal property will trans-
fer to the State of Mississippl, The conferses
further expect facilities on the site not sub-
ject to the above provisicns, such as the en-
vironmental lab, to be left as (3,

Any eavironmental remediation of Yellow
Creek necessary as & result of the activities
of governmenta] agencies, suck as NASA, or
quasi-governmental agencies, such as the
Tennesses Valley Authority, wiil be the re-
sponsibility of the federal agency or quasi-
federal agency. tacluding any successors aod
intarests.

Within thirty days of enactment of this
Act. $10,000.000 will be transferred f{rom
NASA to the appropriate agency of the State
of Mississippl.

The site's environmental permll’.a wili be-
come the property of the State of Mis-
siasippl. NASA will provide all pecessary as-
sistance {n transferring these permits to the
State of Misatsaippi.

NATIONAL SCIENCE FOUNDATION
ACADEMIC RESEARCH INFRASTRUCTURE
Rescinds $131,867.000. as proposed by both
the House and the Senate.
CORPORATIONS
FEDERAL DEPOSIT INSURANCE CORPORATION
FDIC AFFORDABLE HOUSING PROCRAM
Roscinds $11.281,634 from the FDIC Afford-
able Housing program as proposed by the
House and Senate.
TITLE O~GENERAL PROVISIONS
EMERGENCY TIMBER SALVAGE
Thae managers have included blll language
{section 2001) that directs the appropriate
Secretary to prepare, advertise, offer, and
award salvage timber sale contracts utilizing
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emergency processes and procedures pro-
vided in the bill.

The managers. lo order to establish their
expectation of performance have included
sajvage timber sale volurmne requirements in
this statement. The managers have pot in-
cluded volume requirements directly in bill
language but expect the Secretary concerned
to reduce backlogged salvage volume and
award additional salvage sale contracts o
the maximum extend [easible. However, the
managers underscora their intent that the
salvage volume levels are oot merely aapira-
tional: each Secretary is expected to meet
the volume ievels specified herein.

The managers, in cooperation with the au-
thorizing committees of jurisdiction. have
agreed t0 monitor the USDA and BLM
progress toward meeting the salvage levels
set out herein. The committees of jurisdic-
tion will carefully asaess the reports to de-
termine whether or not the agencies have
met the salvage levels put forward in the
statement of the mapagers. Depending on
performance, the need for volume targets
will be reevaluated [n future appropriations
bills. begianing tn FY 1996, -

Forest Health

The managers note that the emergency
forest health situation from [Ire. insect io-
festation and disease has approached epi-
demic levels. As a resuit, the backlog of dead
and dying trees {n Natiooal Forests and
other public lands is substantial.

1o pert. the severe risk of permanent dam-
age to forest land necessitates removal of
dead, dying, and salvage trees before greater
damage occurs—including second phase fires
which burn hotter and destroy land and
streams. Ooce Temoval of salvage tress oc-
curs. reforestation is required by the emer-
gency salvage provision. Reforestation will
facilitate regrowth of healthy forests that
are less prone to fire damage, insect {nfesta-
tion. and disease.

Much of this salvage volume must be re-
moved within ¢ne year or less for the timber
of retain maximum eccnomic value, and o
prevent future disasters {rom fire that can
permanently damage forest land, eradicate
wildlife, and ruin aquatic habitat. Therefore.
the macagers have included bill language o
provide all necessary. tools to expedite envi-
rofmental processes, atreamline, adminis-
trative procadures, expedite judicial review,
and give maximum flexbility to the Sec-
retary concerued |n order to provide salvage
timber for jobs, to improve forest health, and
prevent future forest fires.

The rnanagers expect the agencles wo lm-
plement avajlable flexibility to achieve max-
fmum feturas and that agency personnel ex-
peditiously process the environmental docu-
mettation needed Lo finalize emergency tim-
ber sales.

Volume Levels

The managers have carefully reviewed the
mazerials submitted by the Departuments
concerning the capability of the Forest Serv-
ice and Bureau of Land Management to re-
spoad Lo the emergency nature of the forest
bealth situation. For the Forest Service, the
documents submittaed indicats that the total
merchantable salvage volurme (dead and
dying trees) {n nacional forests exceeds 18.25
BBF. The Forest Service 1dentified 1268 BBF
of volume which is economically operable
during the next two years, while still com-
plying with baslc forest land stewardship
protection measures.

COf particular intareat in the Forest Serv-
tce’s sssessmant that 6.75 BBF of-volume
could be avallable during the pext three
years using the expedited procedures of this
sectjon. without viclating the substantive

irements of axisting environmental
. This volume estimate was developed by
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Forest Service line managers and blologwu
The Forest Service reports that there is a
significant margin of error (+/—25%) in these
estimates. and (L i3 reasonable LO &XDect Lhat
the volumes may increase somewhat as on-
the:ground implementation gets underway.
Given the margin of error in the estimates,
it appears the Forest Service could mest the
salvage volumes In the House bill without
sacrificing the substantive objectives of all
environmen:al laws. The Senate bill coo-
tained oo sale volumes.

The mabagers extended the provisions of
this section through FY 1997. effectively
making the program duraticl 2.5 years.
Based oo the capability statements by the
Forest Service and similar representatives
by the Bureau of Land Managemenl, tbe
magagers expect that the procedures of this
section will expedite the Implementation ¢f
existing programmed salvage volumes and
allow the Secretary of Agriculture to pre-
pare, advertise, offer, and award contracts
for an additional iocrement of salvage vol-
ume as {ollows: FY 1995—750 milllon board

feet: FY 1996—1.5 billion board feet; FY 1997— |
1.5 billion board feet. These programmed lev- .

els for the Forest Service are contained in
the attachment to the April 25, 1985, letter to
the Chairrnan of the House Rescurces Com-
mittee. Similarly, the managers expect an
emergency timber salvage program from the
Secretary of the Interior as follows: FY
1995—i15 million board feet: FY 1996—115 mil-
lion board feet: FY 1997—I1i5 million board
faet. These numbers are within the range of
achievement {n an environmentally scund
program. Each Secretary may exceed these
salvage levels if fleld conditions demonstrate
additional salvage opportunities.

The mapagers have directaed periodic re-
»orting oo the agencies' progress (o {mple-
menting the procedures of this section (o
order to reassess their expectation concern-
ing achlevement of specified salvage volumes
and agency performance. The managers ex-
pect that the committees of jurisdiction will
remain actively igvolved In the monitoring
of the emergency salvage Progrum.

Process

The mazagers (ntend that aAs the environ-
menta] processes are completed for {ndivid-
ual sales. the Secretary concermed may
chocse among the completed combined docu-
ments to determine how sales should go for-
ward.

The bill language provides a process for ju-
dicial review of emergency salvage sales by
the Federal District Courts. The rmanagers
provided tils mechanism for legitimate con-
cerns with agency actions. Automatic stays
for 45 days are required pending the flnal de-
cision on review of the record by the district
court within that time period Due to the &x-
{gency Of the emergency salvage situaticn
adminiscrative appeals are wajved.

For emergency timber salvsge sales, Op-
tion 9, and sales {n Section 318 areas. the bill
contains language which deems suafficient
the documentation on which the sales sre
based, and significantly expedites legal ac-
tions and virtually eliminates dilatory legal
challenges. Environmental documentation,
analysis, testirmnony. and studles concernlcg
each of these areas are exhaustive and the
sufficiency language 1s provided so that sales
can proceed,

The mapagers are awars of the high cosc,
time, aod personpe! commitment needed Lo
mark salvage trees individually. The man-
agers &30 recognize the requirement for fed-
eral agencies to designate timber authorized
for cuttiag, Federa! agencies are dirscted to
determine the extant to which the use of des-
{gpation by description Ia practical and are
further directed Lo use the rmoat effective
method of desigmation Lo prepare salvage
timber sales.
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The emergency salvage provision clearly
prohibits harvesting in National Wllderness
Preservation System laods, roadless areas
designatsd by Congress for wilderness szudy.

roadless ereas recommended for wilder-
desigmation {n the most recent land
ment plaan. Lands not specifically
tected by the provision include prohibi-
tions such as agency lnitiatives, timber sale
screens, interim  guidelines, settlement
agreemsnts,” the CASPO Report. riparian
areas covered by other initiatives. and any
other area whers the agencies restrict tim-
ber harvesting on thelr own accord,
" The bill alsc allows all salvage sales pro-
posals in development on the date of enact-
ment of this Act to be immediately brought
into confortnity with this. the emergeancy
salvage provision,
Reporting

'I'be bill language directs the agencies to
prepare a report by August 30, 1995, detalling
the stapa the agency is taking, and intepnds
to takes, toO meet salvage timber sale vol-
.umes. The report shall also include a state-
ment of the intantion of the Secretary con-
cerned witlr respect to the salvage volumes
specified herein.

The managers will carefully review the Ad-
ministraecion’s impiementation of the sal-
vage program. and, if found to be inadequate,
will employ such actions as deemed nec-
essary. Such actions might include, bat are
not limited to. reallocation within budget
categories or other prioritizations to be de-
tarmined by ths Congreas.

Option 3

The mapagers have retajped bill lapgusge
addad by the Sanate that provides the Forest
Service and Bureau of Land Management the
authority to expedites timber sales allowed
der the President's forest plan (or the Pa-
¢ Northwest., commonly kpown as opticn
¢ managers ars concernad that the ad-
stration has not made the necessary ef-
torra to fulflll the cormumitment it made o
the peopls of the region to achieve an annual
harvest level of 11 billlon board feet and
bave included bill language to assist the m-
ministration in this effort.

On December 21, 1994, the Federal District
Court issued an opinion upholding option 9
as valid onder all pressnt environrnental
laws. The managers wish to mmke clear that
the biil langusge does not lndependently
validats option 9 and does not restrict pend-
ing or fature challenges.

The managers havs added bill language to
eliminate the need for an sdditional environ-
mental impact statament in order to speed
up the {ssuance of a flnei 4(d) rule, which
will provide expedited relief to thousands of
noofederal landowners {n the region. The
managers understand that the Secretary of
the Interior is sxtanding tha comment pariod
on the proposed Section 4(4) rule, and expect
the Secrstary to review carefully the exten-
sive Special Emphasis Areas in Washington
to asasure regulatory rolief for nonfederal
lands, particularly in light of new owl popu-
lation data on the- Qlympic Peninsula. As
provided 1n bill language, the managers have
agreed that no environmental lmpact state-
ment will be required for the Section 4(d)
rule notwithstanding the outcoms of peading
litigation over Option 9. Finally. nothing in
this provision Ia intapded to prejudice the
outcome of pending litigatioR over Endan-
gored Species Act Section 9 prohibitions.

°  Released Timber Sales

The bI1} releases ull timber sales which
weore offered for sale beginning In (iscal year
to the data of enactment which are lo-

in any usit of the National Forest Sys.

or Diatrict of the Bureau of Land Man-
ement within the gecgraphic area encom-
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passed by Section 318 of the Fiscal Year 1930
Interior and Related Agencies Appropria-
tions Act. lncluded are all sales offered.
awarded, or unsawarded, whethar or pot bids
have subsequently been rejected by the offer-
ing agency, with no chaoge (o original
termis, volumes, or bid prices. The sales will
go forward regurdless of whether the bid
bond from the high bidder has been returned,
provided It is resubrnitted before the har-
vesting begins. The harvest of many of these
sales was sssumed under the President's Pa-
cific Northwest forest plan. but their release
has been heid up in part by extended subse-
quent review by the U.S. Fish and Wlildlife
Service. The oanly limitation on releass of
these sales is in the case of any threatened

or endangered bird species with a known

pesting site {n a sale unit. In this case, the
Secretary must provide a substituts velume
ander the terms of subsection (kX3).
FUNDS AVAILABILITY

The conference agreement retains a Senate
provision (sectlon 2002) restricting funds
availadbility to the current fiscal year unless
otherwise stated. The House bill contalned
no similar provision.

DOWNWARD ADJUSTMENTS IN DISCRETIONARY

SPENDIRG LIMITS

The conferees agree to include & provision
(section 20G3) included in both the House and
Senats Dbills that would reduce the discre-
tiopary spending limits by the savings re-
sulting {rom this act for the flscal years 1935
through 1998. The House dill also {ncluded an
additdooal provision that would have made
additiocal projected reductions by assuming
that similar savings would .be enacted in
each of the naxt three fiscal years. The con-
ferees . recommmend that spending limit ad-
justments for sctioos projected f{or the fu-
ture should be made in appropriata legisla-
tive vehicles such as reconciliation bills.
Also. the House bill inciunded provisions that
would appropriats the savings from the bill
to a deflcit reduction fund. By {nclnding the
provision dealing with spending limit adjusc.
ments and the prohibition on the use of sav-
ings to offsat tax.cuts mantioned below, ths
intent of thess House provisions {s.accommo-
datad.

PROHIBITION ON USE OF 8AVINGS TC OFFSET

DEFICTT
INCREASES RESULTING FROM DIRECT SPENDING
OR RECEIPTS LEGISLATION

The conference agreament {ncludes a pro-
vision (section 2004) {nciuded in both the
House and Senate versions of the bill that
would preclude the savirgs in this bill from
being used for any tax reducticns or other
simtlar direct spending or receipts legisia-
tion.

NATIONAL KOR.!’.A:N WAR VETERANS ARMISTICE

DAY

The conference agreement {nsarta languags
(section 2005), oot contained in the House or
Sepate blll, which designates July 27 of each
year, until the year 2003, as “Naticnsl Ko-
rean War Veterans Armistice Day''.

ASBISTANCE TO ILLECAL IMMIGRANTS

The conference agreement includes an
amended Houss proviaion (section 2006) that
prohibita say individual who is not lawrully
in the United States from receiving any di-
rect beneflt or asajstance from funds in the
bill except for emergedcy assiastance. The
conference agreement expanda the provision
to lnclude direction that agencies should
take reasonable stsaps (n detsrmining the
lawful status of individuals seeking esasslst-
agce. Also, a pondiscrimination clauss has
been added. The Sepats bill did not {noclude
any provision on this subject.

This proviaion is sssantially the same pro-
vision that was included in the {nitia]l smer-
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gency supplemental sppropriations act that
provided relief rom the sarthquake that hit
the Los Anguoles area [0 19594 (Pubiic Law 103~
211). The confarees understand that this pro-,
vision was implementaed for that bill o &
manper that did not delay non-emergency
assistance to appropriate recipients. The
conferees agree that this should be the situa-
tian for this biil.

SENSE OF THE SENATE REGARDING TAX

AVOIDANCE
The conference agreement deletes o Senate

provision that expressed the sepse of the
Sepate that Congress should sc¢t as quickly
as possible Lo preciude persona from avolding -
taxes by relinquishing their citizenship. The
House bill contalned ao similar provisicn.

FEDERAL ADMINISTRATIVE AND TRAVEL

EXPENSES
The conference agreement deletes two Sen-

ate provisions that would have rescinded
$342.500,000 for sdministrative and travel ac-
tivitles. The conferees agree that {T |a more
appropriata O make rescissions {n the regu-
lar accounts rather than msk!ng acrosa the
board rescissions.

DMPACT OF LEGISLATION ON CHILDREN

The conference agresment deletes a sense
of the Congress provision inciuded {n the
Senate version of the bill that Congress
should not adopt any legislation that would
increase the number of children who are hun-
gTYy or homeless. The House bill contained no
similar provision.

TITLE I
EMERGENCY SUPPLEMENTAL
APPROPRIATIONS
ANTI-TERRORISM INTTIATIVES
OKLAHOMA CITY RECOVERY
Chapter ]

DEPARTMENTS OF COMMERCE, JUBTICE. AND
STATE, THE JUDICIARY, AND RELATED AGEN-
CIES
After House and Senate consideration of

this bill, the Administration requestsd smer-
geacy supplemental appropriations of
$71,455,000 for the Department of Justica and
$10.400.000 for the Judiciary to address urgeat
needs alfsing frorn the Qklshoma City bomb-
{ing and for enhanced anti-tatTorism efforts.
The confersnce agreement provides an emer-
gency supplemental appropriation of
$113,360,000 for the Departrnent of Justice and
$16.640,000 for the Judiciary for these pur-
poses, an increase of $48,145,000. These funds
are designated by the Congress as emergency
requirements . pursuant. to section
251(DY2HD K1) of the Balanced Budget and
Emergency Deflcit Control Act of 1965, as
amended and amounts sbove ths supble-
mental request are availadle as emergency
spending only to the sxtent that the Presi-
dent also deaignates these funds aa emer-
gency requirements,

The conference agreement provides fund-
ing through fIscal year 1996 for the Qull an-
ticipated costa of sxpenses rslated to the In-
vestigation and prosecutioh of persons re-
spoasible for the bombing as well as the full
cost of fanding new persoanel for snhanced
counterterrorism eofforta. The conference
agTeement alsc provides for a more flaxible
mechanism for the Attornsy General o ro-
{mburss Departmoent of Justice law enforce-
ment agencies and Stats and local expenses
related to the Oklahoma City bombing by. .
appropriating funds requested {or thess ex-
penses tc a new Countartarrorism Fund. -

While awaiting the Administration’s 1396
budget amendment., the conféerses have st~
temptad to anticipata and fully fund the re-
quirements for snhanced ccuntarterroriam
activities In both 1995 and 1996, To the sxtent
that the supplernental does not fully antici-
pate the toral needs, the conferees expect
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Reich. Health and Humap Services Sec-
retary Donna Shalala, and then Sec-
retary Lloyd Bentsen of the Treasury,
all members of the Clinton cabinst,
sajd:

The federal hospital insurance trust fund,
which pays inpatient hospital expenses, will
be able Lo pay for only about seven years and
|s ssverely out of flnapcial balance in the
lopg range.

The trustees, therefore, have logi-
cally called for prompt. effective and
decisive action to save the fund from
its own insolvency. As well the biparti-
san commission on entitlement and tax
reform. headed by Senator BOB KERREY
apd Senator John Danforth came to
the same conclusion.

This impending disaster only came to
light very recently. The Clintcn admin-
{stration had tried to sweep it under
the rug. His fiscal year 1996 budget pro-
poses no changes or solutions to Medi-
care's problems, and he even did not
bring that up whep he bad the White
House Conference on Aging. It was not
even addressed by him.

As Medicare travels the road toward
bankruptcy, President Clinton has
been AWOL. absent without leadership.
on this issue. He has even refused to
participate {n a bipartisan effort to
save Medicare. Not until the Repub-
licans had come forward to talk openly
and honestly about how we can save,
preserve and protect Medicare has the
problem been described and the options
been discussed.

House Republicans are determined to
work with House Dernocrats to save
Medicare by using new approaches, new
management. new technologies to im-
prove it, preserve it and protect it.
Congress has an unprecedented oppor-
tunity., Mr. Speaker, to undertake a
fundamental reform of this important
Medicare Program.

One of the steps many of us are tak-
ing are Medicare preservation task
forces, where we have seniot citizens.
people involved with AARP. RSVP,
groups across our country like my own
{n Montgomery. Pennsylvania to make
sure we include seniors in the solution.
Senjors need to be served. We want to
make sure we hear from them about
options on making sure we protect it
got only for seniors now but for gen-
erations to come.

The General Accounting Office has
estimated that there i3 544 billion that
is wasted on fraud and abuse in the
Medicare and the Medicaid funds. As
much as 30 cents of every 31 is simply
wasted or lost due to mismanagement.

House Republicans will increase Med-
icare spending under our proposal from
$4.700 per retiree to 'as much as $6,300
per retiree by 2002. This is a 45-percent

increase in Medicare spending per re- -

tiree.

We will preserve the current Medl-
care system but we need to develop a
new series of options for our senior
citizens so they can control their own
future. [ believe that by working to-
gether both sides of the aisle we can
save Medicare, preserve and protect it
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s0 that we can provide the best possible
health care at the lowest cost to our
senior citizens so they can eontrol
their destiny. And we working together
with them, we will (n fact have a
bright future.

TIMBER SALVAGE

The SPEAKER pro tempore. Under
the Speaker's announced policy of May
12, 1995. the gentleman from North
Carolina [Mr. TAYLOR] is recognized {or
60 minutes as the designee of the ma-
jority leader.

Mr. TAYLOR of North Carolina. Mr.
Speaker. we are here today to talk
about the Presidential veto of the tim-
ber rescission or timber salvage
amendment that {s part of the rescis-
sion package that has passed this
House, passed the Senate, has been
conflrmed, f{rom the conferees, by the
House and is waiting confirmation in
the Senate.

The President has promised to veto
the entire rescission package, and that
includes the timber salvage amend-
ment. The salvage amendment was put
together after considerabie consulta-
tion with the Forest Service, with
many groups: in fact. the final amend-
ment reflected a good many sugges-
tions from the White House itself, and
still the White House wishes to veto
the entire rescission package, includ-
ing the timber amendment.

What we are talking about with the
timber amendment tonight is to tell
people what is going to be the result of
that Presidential veto. First of all, we
have to look at what i{s happening to
our forests and what is happening to
the jobs related to forest harvesting.
QOur forests are deteriorating in health
because we are not mapaging them
along the lines of our best scientiflc
knowledge in forests. We have a well-
funded special interest of environ-
mental groups in Washington that take
in over 3600 million, and they take in
that money by scaring people into
thinking the last tree is going to be cut
tomorrow or some other fantasy in
order to bring those hundreds of mil-
lions of dollars in to themselves, This
does not meet with true science or with

what is actually happening in the for-

est,

The forests are deteriorating because
of the bad management that has been
pushed by these organizations creating
the policy over the last several years.

The salvage amendment was an effort
to try to return sensible environ-
mentalism and sensible science back to
the harvest of our timber. And what
else is at stake? Is it better environ-
mental poiicy for us not to harvest
dead and dying wood in our forests, to
lose tens of thousands of jobs because
we do not allow that harvest, to make
the people of our country have to use
alternative resources other than wood?
And what is the consequence of using
alternative resources other than wood?

We will make this podium. these
chalrs. this table out of either wood,
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metal or plastic. If we make them out
of plastic, then we have to Import the
oil from the Middle East. We have to
fight to get it out, many times We
spill it several times along the way.
The toxicity in the manufacturing la
greater than it is in wood manufactur-
ing. And it is much harder tc recycle or
to dispose of when its usefulneas {s
over.

The same thing with metal. We dig it
from the ground. A great deal of energy
in the amelting process. and it is much
harder to recycle than is the renewible
resource of wood. Also, both of those
items are flnite resources; when they
are gone, they are gone.

The renewabie resource of wood man-
aged on a perpetual yield basis can
take our lands, our best suited lands
for timber and grow over and over
again the multitude of products that
we need for all of our home products,
paper. many resources that otherwise
we would have to use f{lnite resources.

Now, it is better for us to use the re-
newable resource of wood or use up our
finite resources? :

We are today importing over one-
third of the timber that we need. over
16 billion board feet. Often this is har-
vested from far more sensitive environ-
mental areas than we have available to
us in the United States.

So by forcing these imports, we are
darmaging tropical rain forests {n many
cases and other more sensitive parts of
iand.

What we tried to do with the timber
amendment. a bipartisan amendment
that had the support of the United
Brotherhood of Carpenters. the United
Paperworkers Internmational Union,
Western Council of Industrial Workers.
National Association of Home Builders.
Realtors. Women in Timber and many
other small business organizations. It
was to craft language that would pro-
vide us with 59.000 rnore jobs during the
three years in the timber communities.
It would bring in an additional $2 bil-
lion in payroll for timber workers in
communities all over this country. It
would provide over $450 million in addi-
tional tax revenue, and it would put
over $423 million returned to the Treas-
ury directly. Two hundred three mil-
lion dollars would be shared with the
counties, mostly going to education.
which is where the counties put funds
coming from the harvest of timber.

It would also bring us a lower cost in
fighting forest fires. which utilized $1
biliion in Federal cost in 1994 and cost
us 32 lives in this country f{ighting fire.

The President plans to veto this bill,
the entire rescission bill and the tim-
ber salvage proviaion. That would put
people back to work, reduce expendi-
tures on forest fires, and improve for-
est health.

Included also was section 318 timber.
Many people have said that the timber
salvage bill {s not needed because the
Government has a process now for har-
vesting salvaged timber. It does. Buat it
has been used in such a way by many
organizations through the appeals
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process, -through delaying processes.
that they render the harvest in salvag-
ing of timber useless. If timber in the

orthwest, in the Southeast, the
Southwest, is not utilized within 6 to 24
months, then it usually is lost as far as
any practical use and the ability to sal-
vage it.

S0 it must be done quickly. Appeals
and other actions by special interests
in this country delay it for years.

For instance, the section 318 timber.
it is in Washington and Oregon. this
area has already met all the environ-
mental requirements. This is green
timber but it has not yet been released.
It has been waiting since 1990, over 5
yvears. And this meets all the environ-
mental requirements. and it meets. it
has already been approved to move, but
it has been held up for over 5 years
while pecple in Washington and Oregon
are without jobs. .

I think the salvage bill itself pro-
vides an opportunity to review environ-
mental laws. It requires the- secretary
of agriculture to see that those laws
are followed: if he feels that a tract can
be salvaged f{ollowing the Environ-
mental Species Act and the Forest
Acts and some other group disagrees
with him. they have the right to ap-
peal. They cannot have endless appeals.
They must appeal directly to a federal
judge. a district court judge and they
have 45 days in which the judge will
hear the evidence and then make a rul-
ing, and then that is the end.

If he feels the environment is endan-
gered. then he can declare the sale un-
acceptable. If he thinks there is no en-
vironmental damage Lo be done, he can
declare the sale to move ahead. and
that is the end of the appeals process.
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The Forest Service itself then puts
together, through professionals. the
sale, and puts it out to the highest bid-
der. There is no forest giveaway. there
i5 a sale to the highest bidder for the
timber to be utilized.

Mr. Speaker. the fact that this legis-
laticn bnnpgs in revenue. puts people
back to work. uses our best science.
and gives full protection for environ-
mental laws should mean that the
President should not veto this legisla-
tion. but should pass it,

Mr. Speaker. [ will yield to some of
the people affected by this. [ yield to
the gentleman from California (Mr.
DOOLITTLE].

Mr. DOOLITTLE. Mr. Speaker. 1
thank the gentleman for vielding to
me. [ wish to acknowledge the gentle-
man’s ieadership on this salvage issue
as a member of the Comrmittee on Ap-
propriaticns and a member of the con-
farence committee. He i3 to be com-
mended for the work that te has done.

Mr. Speaker. this will definitely re-
sult in a vast improvement for the
quality of our forest health. which is so
desperately needed in many parts of
my district. In many parts of Califor-
nia and the Sierras, the percentages
range up to one-third of dead and dying
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trees. A third of the Slerras In parts
are dead and dying trees.

I believe the gentleman is the only li-
censed forester in the United . States
Congress. 3o the gentleman has an ex--
pertise that no one else really does. not
to the degree that the gentleman does.
He understands what happens when we
have a forest fire, and the environ-
mental damage that that does when it
burns so hot. He understands that if we
do not take this dead and dying timber
while it still has commercial value,
then the taxpayer is burdened by shell-
ing out money out of. I guess. the gen-
eral fund to go remove these trees,
There is nothing tc be regained in
terms of repaying the Treasury.

Is that your understanding?

Mr. TAYLOR of North Carolina. This
is true. and net only that, [ doubt if we
could get that money expended, and
the wood would not go to create jobs,
{in most cases. if it was harvested that
way.

Mr. DOOLITTLE. Yes. because it has
a2 no value. So at that point they are
just doing something to improve the
health.

I would comment. we have had a
highly slanted. unfair. biased report
called the Green Scissors Report,
which is a coalition of. I believe, Earth
First and the National Taxpayers
Union and Citizens Against Governm-
ment Waste, which is. 1 think. justc
shocking in terms of the distortion
that is in that report. One of the things
they attack is so-called below-cost
timber sales. '

What I find interesting is that many
of these self-professed groups that pro-
fess to protect the environment drag
out the appeals process as long as they
can. so they make sure that timber has
no commercial value, and then. when
money is spent to get rid of that tim-
ber to protect the health of the forest.
I believe that counts against the over-
all tree program. and so it is
Dootstrapping. They make sure that it
does not recover the costs. and then
they try and show “Look what pork
varrel scandal support of industry we
have here. because the taxpayer money
is going to support the timber indus-
try.”” when in reality. their own ac-
tions have guaranteed that result.

Mr. TAYLOR of North Carolina. Mr.
Speaker. [ yield to the gentleman from
Washington [Mr. METCALF]. whose
State is also involved in this. if he
would talk to us about the impact in
his area. _

«Mr. METCALF asked and was given
permission to revise and extend his re-
marks.)

Mr. METCALF. Mr. Speaker. the
President will soon have on his desk
legislation that would make good use
of a valuable natural rescurces. How-
ever, without the President's 3igna-
ture, this resource will rot away.

Tonight [ will tell Members the story
of just one tree. one in thousands in
western Washington 3tate. The Forest
Service estimates that over $20 billion
board feet of dead. dying, or downed
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timber 18 now i{n our forests. This tree
on this picture and many others like it
blew down in a windstorm on the
Olympic Peninsula,

This is not an uncommeon occurrence
in this Washington State coast. While
this tree grew in a region that is per-
fect for its growth, the unique com-
bination of heavy rainfall, wet soil, and
high winds caused trees like this giant
500-year-old growth Douyglas fir tree to
blow down. Thousands of these blown-
down trees are lying on the forest {loor
right now.

However, this tree had a chance to be
different. Mr. Jim Carlson, in the pic-
ture, tried to purchase this tree from
the Forest Service, to be cut up in his
sawmill and sold to the public. His saw-
mill used to employ about 100 people.
The Quinault Ranger District refused
to sell this tree to him. Mr. Carlson
later came back to the Forest Service
and asked to buy the tree. pay money
for it, the lumber to be used in the con-
struction of an interpretive building
that be wanted to build on this ranch
as part of an econornic diversification
project. This would have allowed Mr.
Carison to get intc the tourism busi-
ness which. a8 long as we are going to
put him out of the timber business.
seems to me about the least we could
do. ~

The request was also denijed, in spite
of the fact that provisions for this.type
of sale were contained in the Grays
Harbor Federal Sustained Yield Unit
Agreement. .

The taxpayers are the big losers in
this story, though. This tree contained.
just look at this tree. it contained
21,000 board feet of lumber. The sale of
this tree by the Federal Government to
Mr. Carlson would have brought the
taxpayers. would have brought the
Federal Government, $10.000 to $20.000.
Mr. Carlson would have been able to
manufacture thag lumber from this one
tree and sell it for approximately
$60.000 on :he retail market. That is
the value of that one tree.

Mr. SpeaXxer. the sad end {or this tree
came in a perfectly iegal. though ter-
ribly wasteful manner. An out of-work
timber worker. armed with a firewood
permit and a chain saw. cut up this
grand old giant for $5 a cord and paid
about $115. $115 to the taxpayers of this
Nation. instead of the $10.000 to $20.000
that that tree was worth when it fell.

The rest of the story. as Paul Harvey
likes to say. 15 that this past year this
timber worker had his home 3so0ld on
the steps of the county courthouse. be-
cause he could not pay $932 in back
taxes, while the Quinault Ranger Dis-
trict that would not sell him the tree
for lumber did not have encugh money
to purchase the diesel fuel 1o run their
road grader.

The extreme environmentalists op-
pose hnarvesting downed or diseased
timber. For those who feel good to
have that fine timber rot on the forest
floor. for those people, [ remind them
that 15 billion board feet that lies there
now will rot. There are no roads tc get
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health conditions in our Nation's for-
ests. My amendment Was soundly re-
Jected by the Democratic-controlled
Congress.

But this year. things are different.

cday. after years of struggle and suf-

ng, the volces of timber families In
hington State have flnally been
ard. Today, the Senate will finally
pass legislation, and send it to the
President that will result in reai relief
for people {n my State. Real relief, Mr.
President. not simply promises on
paper to be waved around at press con-
ferences.
EMERGENCY SALVAGE TIMBER PROVISION

The provision in H.R. 1944 is virtually
identical to that which passed the
House and Senate in the conference re-
port to H.R. 1158. The conference report
to H.R. 1158 was, of course. vetoed by
the President. The legislation before
the Senate today includes four key
modifications to the timber language
included in the conference report to
H.R. 1158. Allow e to briefly explain
these changes. and the rationale behind
each.

First. in subsection (CX1XA) of H.R.
1944, the change worthy of notice was
included at the request of the adminis-
tration. This Senator did not belleve
that this change was necessary because
of the way that the entire provision is
drafted. The fundarmenta] concept of
the timber langnage {38 that the Sec-
retary has the discretion to put for-
ward the salvage timbter sales of which
he approves. Consequently, 1 was baf-
fled by the sdministration’s demand
hat {n thisx subsection language be in-

uded to give direction to the Sec-

tary ‘‘to the extent the Secretary

ncerned, at his soie discretion. con-
sidars appropriate and teasible’™ that
timber salvage sales ‘‘be consistent
with any standards and guidelines from
the management plans applicable to
the National Forest or Bureau of Land
Management District on which the sal-
vage timber sale occurs.” The adminis-
tration demanded that some mention
of “standards and “guidelines” be in-
ciuded ir this section. After a series of
negotiations this is the compromise
that the House and Senate worked out
with the administration.

Subsection (cX1XA) gives the admin-
i{stration the broadest latitude to pre-
pare the salvage timber sales that it
deems appropriate. It already has the
discretion to make the decision of
whether or not to put forward a sale
that is consistent the standards and
guidelines of a particular forest unit or
BLM diatrict. Essentially this request
by the administratjon and the lan-
guages ultimately included at its re-
quest i3 nothing more than redundant.

Subsection (k) releases sales that
were authorized under section 318 of
the fiscal year 1990 Intericr appropria-
tions bill. Roughly 300 mbf of timber-
sales have been held up due to agency
gridlock over the marblad murelett.
The adrinistration asied the House

Senats to include 1n (kX2) {ta defi-
tion of “‘occupancy.” That change in
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subsection (kX2) of the Emergency Sal-
vage Timber provision would under-
mine the ability to move these sales
forward. That suggestion was soundly
rejected by the House and Senate au-
thors of the provision.

The language of (kX2) requires that if
a threatened or endangered bird species
{8 “kno>wn to be nesting" in the sale
unit that the administration not har-
vest that unit, but come up with an
equal amount of timber in exchange for
preserving that unit. This was written
to give the administration flexibility
to protect that individual sale unit {n
which the bird resides.

I wizh to clarify that it is the inten-
tion of the House and Senate authors
of this provision that the administra-
tion must provide physical evidence
that the bird is *‘nesting’ in that unit
before the administration may enact
(kX3) to avoid the harvest of that sale
unit.

The administraticn also requested
that the date in subsection (k) Dbe
changed from 30 days for the release of
the sales. to 45 days. The House and
Senate aunthors of the provision In-
cluded this request in H.R. 1944,

The third change included at the re-
Qquest of the adminiatration relates
subsection (I)>—Effect on Plans, Poll-
cies, and Activities—of the Timber pro-
vision. The sulmection addresses the ef-
fect that salvage timber sales have on
other multiple use activities. The pro-
vision was revised Lo create a limited
exception to language that prohibits
modifying land plans and other admin-
istrative actions as a consequence of
implementing the section. The change,
as requested by the administration, al-
lows for modifications under extremely
limited circumsatances when needed to
meet the salvage program agreed to by
the conferees, or to reflect the particu-
lar effect of the salvage sale program.

It is eritical to note that this modi-
flcation expreasty prohibits the admin-
istration from using salvage timber
sales as the basis for limiting other
rAunltiple wae activities. [f"the adminis-
tration does need to modify an existing
plan or program. project decisions,
such as salvage sales, or other activi-
ties, cannot be halted or delayed by the

modification. This is a critical point..

This provision, as inciuded in the con-
ference report to H.R. 1158, was re-
Questad by the U.S. Forest Service as a
way {n which to ensurs that the Forest
Service would not be subject to legal
challengs far the “‘cumulative effecta’
of & salvage sales when combined with
another multipie use activity.

Last, the fourth change requasted by
the administration is. perhaps. the
most in%eresting. The administration
requested that the expiration date of
tue timber language be changed from
Septermnber 30, 1997 to December 31, 1996,
The administration aggressively pur-

sued this requnesat, with the express:

knowledge that ita own agency officials
{n the Forest Service specifically asked
ths House and Senate conferees on H.R.
1158 L0 extend the Senate passed date
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of September 30, 1996 to September 30,
1997. The Forest Service made this re-
quest of the conferees far budgetary
and planning purpcses. Despite this
fact, the administration was un-
daunted, however, in their dasire %0
change the date to December 31, 1996.

When asked why the administration
needed the date to be changed to De-
cember 31, 1996, the response was this:
the current administration cannot con-
trol the actions of future administra-
tions.

This {s certainly an interesting con-
cept. and an idea that I totally reject.
Why? We cannot predict what will hap-
pen between now and the next election.
Will we continue to have a Republican
controlled House and Sepate? Will one
body return back to Democratic con-
trol? Thia is the subject of elections.
and should not be the subject of policy
discussiona. But this Preaident. unlike
almost any other in recent history, has
made electicn politica a conaideration
{n nearly every one of his policy delib-
erations. -

Aside from these changes the prin-
ciple of the timber language in this
legislation remains the same. The tim-
ber language simply provides the Presi-
dent the ability to keep the multitude
of promises that have been made and
broken to the people who live and work
in timber communities in the Pacific
Northwest. It's just that simple.

Briefly, the three components of my
amendment are: emergency salvage
timber aales, Released timber sales,
and option 9.

Emergency salvage timber sales: An
emergency situation exists in our Na-
tion's forests creatad by past wildfires.
increased fuel load, or bug infested and
disessed timber stands. Time and
again, the administration has publicly
committed to putting together an ag-
gressive salvage timber program. My
amendment  gives the administration
the ability to do just that. - ]

The bill language directs the Forest
Service and BLM expeditiously to pre-
pare, offer and award salvage timber
sale contracts for the thinning and sal-
vaging of dead, dying, but infested,
downed. and bwrnt timber on these
Federal lands nationwide, and to per-
form the appropriate revegetation and
tree planting operations in the areas in
which the salvage operations have
taken place. - -

The bill language deems the salvage
timber sales to satisfy ths require-
ments of applicable Federal environ-
mental laws. It also provides for an ex-
pedited process for legal challenges to

* any such timber sale, and limits ad-

ministrative review of the sales.
Released timber sales: Language has

also been included to releass a group of

sales that have already been sold under

the provisions of Section 318 of the fia- .

cal year 199¢ Intarior and Related
Agencies Appropriations Act. The har-
veat of these sales was assumed under
the Presf@ent's Pacific Northwest for-
est plan, but their releass has been
held up due to extended subsequent re-
view by the U.S. Fish and Wildlife
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Service. Release of these sales will re-
magve tens of millions of dollars of Ii-

ability from the government for con- .

tract cancellation. The only limitation
on release of these sales (s 1A the case
of a nesting of an endangered bird spe-
cies with a known nesting site in a sale
unit. In this case, the Secretary must
provide substitute volume for the sale
unit.

Option 9: First, let me make clear
that I do not agree with. or support,
option 5. I do not believe it comes close
Lo striking an appropriate balance be-
tween the needs of people and their en-
vircnment. My amendment simply pro-
vides the Forest Service and Buresau of
Land Management the authority to ex-
pedite timber sales allowed for under
option 9. The admirnistration promised
the people tn the region of option 9—
Washizgton. Oregon and California-—an
annual harvest of 1.1 billion board-feet,
and the time has come for it to keep its
promise. .

My amendment specifies that timber
sales prepared under the provision sat-
isfy the requirements of Federal envi-
roamental laws, provides for an esxpe-
dited process for legal challenges, and
limits administrative review of such
sales. Let me make clear tkat my
amendment does not independently
validate option 9 and does not restrict
future legal challenges to option §.

Mr. President. although [ believe
that the negotiations that have gone
on over the timber language were un-
necessary given the broad latitude that
the administration has in this legisla-
tion, it i{s a part of the legislative proc-
ess. More !mportant than tHese nego-
tiations, and the last minute interest

of this administration in the legisla--

tion. in the opinion of this Senator, are
the people in timber communities. The
people in timber cormmunities across
my State will have won their first vic-
tory when the President signs this bill.
It's a victory they deserve and one we
should give to them. I encourage my
colleagues to support H.R. 1944.
SUBSECTION () OF SECTION 2001

‘Mr. HATFIELD. Mr President, [
want L0 take a moment to share with
my colleagues my understanding of
subsection (i) of section 2001 of H.R.
1944, This subsection contains ref-
erences Lo several specific Federal stat-
utes as well as general references to
Federal laws. including treaties, com-
pacts. and international agreements. It
is my understanding that the reference
to treaties is made in response to alle-
gations that passage and implementa-
tion of section 2001 would result in vio-
lation of the North American Free-
Trade Agreement or the General AgTee-
ment on Tariffs and Trade.

= FOREST HEALTH

Mr. LIEBERMAN. Mr. President, I
voted for the rescission bill that passed
the Senate earlier today because I be-
lieve so strongly that we must bdring
our Federal budget under control, and
hopefully balance it in the near future,
The longer we delay this process the

more d:fficult our choices become in
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cutting spending for fruly important
Federal programs. But [ remaln strong-
ly opposed to the provision in this re-
scisston bill to exempt Federal logging
from all Federal environmental laws
for 2 years under the justification of
salvage harvests, Not only is this pro-
vision unreiated to spending cuts—and
probably will be budget negative—It
sets very inadvisable policy and prece-
dent.

“Timber sajvage' {n this provision {s
defined broadly to include virtually all
Federal forests, potentially inciuding
areas set aside or managed scientif-
ically f{or critical watersheds, endan-
gered species. roadless areas, or special
recreation uses. It defipes salvage to
include ‘‘dead, dying, and associated
trees''—which may Include virtually
all mature timber. And. it provides ex-
emptions from citizens suits, appeals,
and judiclal review of agency actions.
These actions do not appear warranted
based on timber harvest data {rom pub-
lic lands.

According to U.S. Forest Service
data. since 1992 less than one-half of 1
percent of forest sales by volume have
been delayed by citizen suits, and less
than 3 percent by litigation. Io the
first 11 months of 1994 over ! billion
board feet of timber was harvested
from the 'Opticn 9" areas developed
for salmon and spotted owl protec-
tion--very close to the 1.2 billion board
feet promise made for the 12 month pe-
riod of 1994. Further. U.S. Forest Serv-
ice data shows that a substantial num-
ber of timber sales in this regioo have
been offered but not taken due to lack
of demaxnd.

In a recent issue of Random Leng:hs,
industry’'s weekly report on North
American Forest Products Markets,
the lead story states that:

Consensus has developed that there !s sim-
ply 00 much producticon chasing too few or-
ders. Most buyers and sellers now agree Lhatl
unless demand revives in a big way., and
soon, the industry i3 headed for widespread
shutdowns and curtailments.

Futures prices for softwood continue
to bevery low in relation to past years,
furcther indicating low demand relative
Lo supply.

Many experts believe that the timber
industry faces a crisis of demand. not
supply. Even if this were not the case,
it is doubtful that exemptions from
Federal environmental laws would help
smaller mills facing log shortages.
Mills that are most threatened by log
shortages from public lands often can-
20t ouibid larger mills at auction. Auc-
tions tend to be won by deep pockets,
with no guarantee that mills needing
logs the most wiil get them.

During debate over original passage
of this bill Senator MURRAY offered a
moderating amendment, which [ voted
for. that would have expedited but not
eiiminated {mplementation of environ-
mental laws on Federal forest lands. It
fafled by only one vote. The tlimber
provision that finally passed contains a
change over previous language to ex-
pand the role of the Secretary of AgTi-
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cujture to require his signature i~
order to Implement. new sajes. Al
though [ do not think this is a suffi-
cient fix to this legislation. I do think
it is esseatial for the administration to
fajthfully execute this authority 1in
order to prevent serious abuse of the
legal exemptions in this provision.
This _timber provision is an uynre-
lated, {nadvisable and unnecessary ad-
dition to the rescission bill that wijt
only further confuse our efforts to
bring thoughtful, balanced reform to

Ft_aderal- environmental protection.
without sacrificing important safe-
guards.

Mr. BOND. Mr. President, over »
months ago, the President first an-
nounced his determination to veto H.R.
1138, the rescissicn and supplemental
appropriations bill agreed to by the
joint House-Senate conference commit-
tee. In part, he decried the agreement
on the basis of the rescission proposed
for HUD. At the timne, I said that ra-
tionale for the veto was groundless. It
is {ronic, and very significant, that this
measure. H.R. 1944. which the Presi-
dent now finds acceptable, rescinds 5137
million more from HUD than did tke
bill which ke vetoed.

Some have questioned why HUD is
being cut by nearly $6.5 billion. rmore
than three-quarters of a total rescis-
sion of 38.4 billion for the subcommit-
tee. The answer is simple: That cut is
roughly proportionate to that Depart-
ment’s available budgetary resources.
Although HUD received new appropria-
tions for fiscal year 1995 of $25.7 billion.
about 18 percent of the funding for our
major agencies, it a]so carried into this
iscal year 535.2 billion in anobligated
prior year balances. In other words. it
more than doubled its total available
budgetary rescurces-with this massive
influx of unspent. unobligated funding.

We must cut HUD, and we must begiz
now if there is to be any hope of surviv-
ing the very constraiped freeze-minus
fature for discretionary spending re-
flected in the budget resolution. The
Congressional Budget Qffice analysis of
the cost of the President's original
budget submission for subsidized hous-
ing demonstrated a 50-percent expendi-
ture increase over the next 5 years.
This is a crisis. Unless we ac¢t now 0
curb the spiraling growth in outlays.
we will have to make truly draconian
cuts in the forthcoming fiscal year, in-
cluding widespread evictions of low-in-
come families from subsidized housing
and accelerated deterioration in public’
and assisted housing across the coun-
Lry.

The solution is simple: Turn-off the
pipeline of new subsidized units. That
is the fundamental focus of the resc:s-
sion bill. We have also restored cuts
proposed by the House in CDBG., mod-
arpization, and operating subsidies.
and redirected available resources to-
ward another urgent aspect of restor-
ing budgetary sanity to this out of con-
tro} Department: demolish the failed
housing developments, and put the rest



@




Enclosure 2
THE WHITE HOQUSE
Washington

Y

Augus£-1. 1995

MEMORANDUM FOR THE SECRETARY OF THE INTERIOR
THE SECRETARY OF AGRICULTURE
THE SECRETARY OF COMMERCE
THE ADMINISTRATOR, ENVIRONMENTAL PROTECTION AGENCY

SUBJECT: Implementing Timber-Related Provisicns to
Public Law 104-19

On July 27th, I signed the rescission bill (Public Law 104-19), which provides
much~needed supplemental funds for disaster relief and other programs. It also
makes necessary cuts in spending, important to the coverall balanced budget plan,
while protecting key investments in education and training, the environment, and
other priorities.

While I am pleased that we were able to work with the Congress to produce this
piece of legislation, I do not support every provision, most particularly the
provision concerning timber salvage. In fact, I am concerned that the timber
salvage provisions may even lead to litigation that could slow down our forest
management program. Nonetheless, changes made prior to enactment of Public Law
104-19 preserve our ability to implement the current forest plans' standards and
guidelines, and provides sufficient discretion for the Administration to protect
other resources such as clean water and fisheries.

With these changes, I intend to carry out the objectives of the relevant
timber-related activities authorized by Public Law 104-~19. I am alsoc firmly
committed to doing so in ways that, to the maximum extent allowed, follow our
current environmental laws and programs. Public Law 104-19 gives us the
discretion to apply current environmental standards to the timber salvage
program, and we will do so. With this in mind, I am directing each of you, and
the heads of other appropriate agencies, to move forward expeditiously to
implement these timber-related provisions in an environmentally sound manner, in
accordance with my Pacific Northwest Forest Plan, other existing forest and land
management policies and plans, and existing environmental laws, except those
procedural actions expressly prohibited by Public Law 104-19.

I am optimistic that our actions will be effective, in large part, due to the
progress the agencies have already made to accelerate dramatically the process
for complying with our existing legal responsibilities to protect the
environment. To ensure this effective coordination, I am directing that you
enter into a Memorandum of Agreement by August 7, 1995, to make explicit the new
streamlining procedures, coordination, and consultation acticns that I have
previously directed you to develop and that you have implemented under existing
environmental laws. I expect that you will continue to adhere to these
procedures and actions as we fulfill the objectives of Public Law 104-19.

/s/ William J. Clinton






MEMORANDUM OF AGREEMENT
ON TIMBER SALVAGE
RELATED ACTIVITIES UNDER PUBLIC LAW 104-19

belween
UNITED STATES DEPARTMENT OF AGRICULTURE (USDA)
UNITED STATES DEPARTMENT OF THE INTERIOR (DOT)
UNITED STATES DEPARTMENT OF COMMERCE (DOC)
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY (EPA)

AUGUST 9, 1993

BACKGROUND

The President signed the rescission biil, Public Law 104-19, July 27, 1993, that provides
supplemental funds for disaster relief and other,programs, as well as making cuts necessary
to an overall balanced budget plan. The President did not support the provision concerning
timber salvage. Nonetheless, the bill preserves the ability to implement current forest and
land use plans and their standards and guidelines, and to protect other forest resources such
as clean water and fisheries. Accordingly, the President called for carrying out the timber
salvage program in ways that further our current environmental laws and programs.

PURPOSE

The President directed, in a letter signed August 1, 1995, that the Secretaries of Agriculture,
the Interior and Commerce, and the heads of other cognizant agencies move forward to
implement the timber related provisions of Public Law 104-19 in an expeditious and
environmentally-sound manner, in accordance with the President’s Pacific Northwest Forest
Plan, other existing forest and land management policies and plans, and existing
environmental laws, except those procedural actions expressly propibited by Public Law 104-
19. 3

The purpose of this MOA is to reafﬁrm_thé commitment of the \Signalory parties to continue
their compliance with the requirements of existing environmental law while carrying out the
objectives of the timber salvage relaled activities authorized by Public Law 104-19. In
fulfilling this commitment, the parties intend to build upon on-going ciforts 0 streamline
procedures for environmental analysis and interageacy consultation and cooperation.

The USDA Forest Service and DOI's Bureau of Land Management are responsible for
providing a full range of social, cconomic, and environmental benefits from publicly owned
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natural resources using an ecosystem approach. DQI's Fish and Wildlife Service, DOC’s
National Marine Fisheries Service and EPA are responsible for providing assistance to, and
consultation and coordinating with, the Forest Service and Bureau of Land Management
under the Endangered Species Act of 1973 (ESA), National Environmental Policy Act of
1969 (NEPA) and other environmental laws.

NOW, THEREFORE,
THE PARTIES AGREE TO:

1. Comply with previously existing environmental laws, except where expressly
prohibited by Public Law 104-19, notably in the areas of administrative appeals and
judicial review. [n particular, the parties agree to implement salvage sales under
Public Law 10<4-15 with the same substartive environmental protection as provided by

otherwise applicable environmental laws and in accordance with the provisions of this
MOA.

B\

Achieve to the maximum extent feasiblena salvage timber sale volume level above the
programmed level in accordance with Public Law 104-19 within a framework of .
maintaining forest health and ecosystem management. Adhere to the standards and
guidelines in applicable Forest Plans and Land Use Plans and their amendments and
related conservation strategies including, but not limited to, the Western Forest Health
Initiative and those standards and guidelines adopted as part of the President’s Forest
Plan for the Pacific Northwest, PACFISH, INFISH, and Red-cockaded Woodpecker
Long-Term Strategy, as well as the goals, objectives, and guidelines contained in the
NMFS biological opinion on Snake River Basin Land Resource Management Plans
(LRMPs), through the interagency team approach agreed to in the May 31, 1995
agreement on streamlining consultation procedures. The agencies will direct their
level one and two teams to apply the goals, objectives, and guidelines contained in the
NMFES biological opinion on the Snake River Basin LRMPs as the teams deem
appropriate to protect the anadromous fish habitat resource.

3. Involve the public early in the process so that there is an cpportunity to provide input
into the development of salvage sales, particularly in recognition of the importance of
public involvement given the prohibition to administrative appeals contained in Public
Law 104-19. Maintain and promote collaboration with other Federal, Tribal, State
and local partners.

4. Reiterate their commitments to work together from the beginning of the process,
particularly in salvage sale design, building on existing joint memoranda that
streamline consultation procedures under Section 7 of the ESA including the following
two agreements, other applicable agreements, and improvements thereon:

- 0-  The May 31, 1995, agreement on streamlining consultation procedures under
section 7 of the ESA, between Forest Service Regional Foresters of Regions
1,4,3, and 6; Bureau of Land Management State Directors for
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Oregon/Washington, Idaho, and California; Fish and Wildlife Service Regional
Director; and National Martne Fisheries Service Regional Directors.

0o -  The March 8, 1995, agreement on consultation time lines and process
streamiining for Forest Health Projects, between the Chief of the Forest
Service, Director of the Bureau of Land Management, Director of the
National Marine Fisheries Service, and Director of the Fish and Wildlife
Service.

o - The March &, 1995, agreement as it applies to consultation timelines and
process streamlining will be revised 10 apply nationwide.

Ensure that personnel from their respective agencies work cooperatively and
professionally to implement faizhfully the objectives of Public Law 104-19 and
Executive Branch direction in a timely manner. In the event that disagreements
cannot be resolved at the regional level (Level 3) of the process, a panel consisting of
appropriate representatives of the Forest Service, Bureav of Land Management,
National Marine Fisheries Service, Fisk and Wildlife Service, and EPA, will review
the evidence and make a binding decision within 14 days of notice of the
disagreement.

Agree to conduct project analyses and interagency coordination consistent with NEPA
and ESA (as set forth in paragraph 4 of this MOA) in a combined joint environmental
assessiment (EA) and biological evaluation (BE) called for in Public Law 104-19,
except where it s more timely to use existing documents. There will be a scoping
period, as described in agency guidelines, during the preparation of all salvage
projects. Sales that would currently fall within a categorical exclusion promulgated
by the Forest Service or Bureau of Land Management in their NEPA procedures will
require no documentation absent extraordinary circumstances. For sales that the
Secretary determines, in his discretion, ordinarily should require an EA under the
land management agencies’ NEPA procedures, agencies will prepare the combined
EA/BE, including a determination of affect under ESA and circulate the analysis for
20 days of public review and comment. For sales that the Secretary determines, in
his discretion, ordinarily should require an EIS under the land management agencies’
NEPA procedures, the combined EA/BE will include an analysis consistent with
section 102(2)(c) of NEPA and will be circulated for 30 days of public review and
comment. The decisionmaker will respend to substantive comments on the EA/BE,
but will not be required to recirculate a final EA/BE.

Develop and use a process which will facilitate interagency review of proposed
salvage sale programs on a regional scale, thus allowing other agencies to identify
broad-scale issues and help set priorities for allocation of their resources.

Include mitigation nesds identified in the environmental assessment in timber sale
design to the extent possible within existing authority. As appropriate, funds will be
used for mitigation work not included 1n the timber sale area.



10.

11

Measure performance of all parties’ and individuals’ efforts involved in the
development and implementation of timber sales prepared pursuant to this MOA based
upon the combined achievement of the goals set forth in this MOA.

Monitor and evaluate timber sale objectives and mitigation requirements as an integral
part of salvage sales and the salvage program as prescribed in Forest Plans, Land Use
Plans and agency direction. Public and stakehclder involvement in monitoring and
evaluation will be encouraged. There will be a national salvage program review
involving regions and States with significant activity under this Act.

Recognize and use the definition of salvage timber sale as contained in Public Law
104-19, which is a timber sale "for which an important reason for entry includes the
removal of disease or insect-infested trees, dead, damaged, or down trees, or trees
affected by fire or imminently susceptible 1o fire or insect attack.” This definition
allows for treating associated trees or trees lacking the characteristics of a healthy and
viable eccosystem {or the purpose of ecosystem improvement or rehabilitation as long
as a viable salvage component exists. While this definition provides necessary
flexibility to meet salvage objectives, cage must be taken to avoid abuse by including
trees or areas not consistent with current environmental laws and existing standards
and guidelines as set forth in this MOA.

.' This Memorandum of Agreement is intended only to improve the internal management of ihe
Federal Government and does not create any right or benefit, substantive or procedural,
enforceable at law or equity by a party against the United States, its agencies or
instrumentalities, its officers or employees, or any other person.

¥
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The undersigned Agency heads attest that they understand the direction in this Memorandum

of Agreement and will fully comply with that direction.

~ N_
J S R. LYON

Under Secretary

Natural Resources and Environment

Department of Agriculture

Ve W, E-hal

DOUGLAS K. HALL
Assistant Secretary for Oceans
and Atmosphere

Department of Commerce

Assistant Administrator for
Enforcement and Compliance

Assurance, Environmental Protection Agency

a,m)wz%w

JACK WARD THOMAS
Chief, Forest Service
Department of Agriculture

ROLLAND SCHMITTEN

Director, National Maripe Fishertes

Service
Department of Commerce

#
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¢ 5 ) Semr

GEORGE T. FRAMPTON, JR.

Assistant Secretary
Fish and Wildlife and
Parks, Department of
the Interior

; A
-‘;’—ﬁ"-ég/:w f@\{}—c;
ROBERT L. ARMSTRONG
Assistant Secretary for
Land and Minerals
Management, Department of
the Interior

N

OLLIE BEATT
or, Fish and Wildlife

Service, Department of the Interior

Aol .

MIKE DOMBECK
Director, Bureay of
Land Management,
Department of the Interior






Enclosure 4

Guidance Concerning Items in the
Memorandum of Agreement on
Timber Salvage Related Activities
Under Public Law 104-19

Item 1. Comply with previously existing environmental laws, except where
expressly prohibited by P.L. 104-19. The Act expressly prohibits
administrative appeals (Section 2001(e), and it limits judicial review (Section
2001(f).

Item 2. P.L. 104-19 does not include specific volume targets for salvage
timber sales. However, it does contain the following direction:

"During the emergency period, the Secretary concerned is to achieve,
to the maximum extent feasible, a salvage timber sale volume level
above the programmed level to reduce the backlogged volume of salvage
timber." (Section 2001(b))

Section 2001(c)(2) of P.L. 104-19 is a reporting requirement. No later than
August 30, 1995, the Secretary concerned is required to report to the
appropriate committees of Congress on implementation of the salvage provisions
of the Act, and to update and resubmit the report every six months thereafter
until completion of all salvage timber sales covered by the Act. As required
by Section 2001{c){2), these reports will include a plan and schedule for an
enhanced salvage timber sale program by National Forest and BLM District for
fiscal years 1995, 1996, and 1997 using the authority provided by the Act.

The teams referred to in Item 2 of the MOA are the interagency teams
established to implement the streamlined Section 7 consultation process in
northwestern states under the Endangered Species Act; pursuant to the
interagency agreements referenced in Item 4 of the MOA. The explanation of
Item 4, below, describes the team process and its expansion nationwide.

The reference in Item 2 to the National Marine Fisheries Service (NMFS)
biological opinion of March 1, 1995, on the Snake River Basin Land and Resource
Management Plans is made specifically to clarify that the interagency
consultation teams in the Snake River Basin will deal with implementation of
the goals, objectives and guidelines contained in that biological opinion as
related to the anadromous fish habitat resource.

Ytem 3. Due to the abbreviated time frames it is important to have public
involvement early in the process and continuing through the review of the
document developed. You should also promote collaboration with other federal,
Tribal, State and local partners as eppropriate. An interagency communicaticn
plan is being finalized and will be sent separately.

Item 4. Consistent with the President's direction and Items 1 and 2 of the
MOA, agencies will work together to design salvage sales so as to avoid or
minimize adverse effects to threatened or endangered species, and no salvage
sale will be offered if it would be likely to jeopardize the continued
existence of a listed or proposed species, or if it would be likely to result
in the destruction or adverse modification of designated or proposed critical
habitat. The March 8, 1995 interagency agreement signed by the heads of the
FS, BLM, FWS and NMFS provides direction for streamlining interagency
consultations under the Endangered Species Act for forest health and salvage
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timber projects on National Forest System and BLM lands in several western
states. Key elements of this streamlined process are:

o Use an interagency team approach to facilitate early input to the NEPA
process concerning species proposed or listed as threatened or endangered,
as well as proposed or designated critical habitat, under the Endangered

.Species Act.

o Informal or formal consultation/conferencing, if needed, will occur
concurrently with project development so that consultation is completed
within the NEPA timeframes.

The MOA states that the consultation/conferencing timelines and processes
described in the March 8 agreement will be expanded to apply nationwide.
Regional and State Office agency leaders whe are not covered by the agreements
mentioned below should meet on a regionsl basis as soon as possible to
implement this direction. A copy of the March 8 agreement, plus an interagency
letter explaining the streamlined process in more detail, will be sent under
separate cover tc each Regional/State office not already covered by that
agreement.

The MOA provides that the agencies will build upon existing joint memoranda,
applicable agreements, and improvements thereon that streamline the
consultation/conferencing process. This means:

o The interagency agreement of April 6, 1995, between the FS and FWS for
implementing the streamlined consultation process on National Forests
System lands in Montana will continue to apply.

o The interagency agreement of May 31, 1995, among the FS, BLM, FWS and NMFS
for consultation/conferencing on actions involving National Forest System
and BLM administrative units in Washington, Oregon, California, and
pertions of Idaho and Montana, as identified in that agreement, will
continue to apply.

The April 6 and May 31 agreements can be used as examples, but need not be
duplicated by other Regions/States if a different approach will accomplish the
timelines and streamlined process called for in the March 8 agreement. You are
expected to establish and use an interagency team process to facilitate
information flow, emphasize early input into project design to avoid or
minimize adverse effects to listed or proposed species and designated or
proposed critical habitat, and ensure timely resolution of any disagreements
that may arise. See the descriptions for Items 5 and 6, below, for additional
clarification.

Item 5. It is imperative that the agencies work cocperatively to implement the
objectives of P.L. 104-19 and the MOA in a timely manner. This includes
promptly resolving any disagreements that may arise.

Interagency coordination, especially early in project planning, will be crucial
to avoiding or minimizing disagreements. It is expected that most
disagreements will be resolved by technical specialists at the field level.

Any issues which cannot be resolved will be promptly elevated to the next
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appropriate level for resclution. An interagency, tiered process will be used
for resolving disagreements, beginning at the field level and moving up through
decision-makers until the issue is resolved. The MOA specifies that in the
event that an issue cannot be resolved at the region/state level, a national
issue resclution panel consisting of sppropriate representatives from the FS,
BLM, FWS, NMFS, and EPA, will review information provided and make a binding
décision within 14 days of a request by the interagency regional/state level.

For example, it is expected that EPA specialists will work with the National
Forest or BLM interdisciplinary planning team for a project to quickly identify
and resolve any issues that might arise concerning compliance with the Clean
Water Act, NEPA, or other environmental laws involving EPA input. If an issue
cannot be resolved at this level, it will be promptly elevated to the Forest
Supervisor or District Manager and the appropriate EPA counterpart for joint
resolution. If they are unable to agree, they would jointly elevate the issue
to the Regional Forester or State Director and the EPA Regional Administrator
for reseolution. In the effort to reach agreement, it is expected that the
"line officers™ will seek input from regional/state technical specialists
concerning the particular issue. The national issue resolution panel will
address an issue if it cannot be resolved at the regional/state level.

The April 6 and May 31, 1995, interagency agreements on streamlining
consultations for Forest Service and BLM projects in northwest states establish
tiers of interagency teams to coordinate on projects and resclve issues
involving the Endangered Species Act. These existing teams and the issue
resolution process will continue to apply. If a regional/state team cannot
resolve an issue, the team will elevate it to the natiocnal issue resolution
panel. Although the existing team process in the northwestern states was
formed to deal with consultation issues, it is expected that the "Level 2" and
higher teams established through the April 6 and May 31, 1995 agreements will
work with EPA to resolve issues that do not involve Endangered Species Act
implementation and cannot be resoclved at the interdisciplinary team level.

Item 6. The action agency is responsible for completing the combined
environmental assessment (EA} and biological evaluation (BE) for each salvage
timber sale, as required by Section 2001{c){1l) of P.L. 104-19. The combined
EA/BE will indicate that the project is being carried out under a different
authority than a normal salvage sale. The only exception to preparing a
combined EA/BE will be for those situations in which using existing documents
will be more timely (e.g. an EIS is almost final).

The MOA provides clarification regarding scoping and other public involvement.
Public and agency comments received on the combined EA/BE will be evaluated and
a response to substantive comments will be provided in an appendix to the
EA/BE. The decision document will reflect the public and agency input as
appropriate.  ——————————_

The normal agency procedure for documenting a decision (e.g. preparation of a
Decision Notice by the Forest Service and & Record of Decision for the Bureau
of Land Management) will be used and the public will be informed of the
decision following normal agency procedures. The decision document will
include:
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o) A statement explaining that pursuant to Subsection 2001(e), the salvage
sale is not subject to administrative review.

o A statement indicating that under the provisions of Subsection 2001(i) of
P.L. 104-19, the documents and procedures required for preparation,
advertisement, offering, awarding, and operation of the salvage timber sale

* are deemed to satisfy the requirements of applicable environmental laws as
listed in 2001(i).

0 An explanation of the expedited judicial review process provided for in
Subsection 2001(f) of P.L. 104-19.

All anticipated environmental effects and mitigation and monitoring
requirements will be disclosed in the EA. This includes an analysis of effects
on listed, proposed and sensitive species, and proposed or designated critical
habitat, for all alternatives analyzed. The EA/BE should be no longer than
necessary to adequately address the issues. A Finding of No Significant Impact
(FONSI) will not be required.

To implement the MOA direction for interagency coordination and compliance with
the Endangered Species Act, all of the required elements of_sg bhiologiral
assessment (BA), as described in S0 CFR Part 402, must be included in the
appropriate section ¢f the combined EA/BE for the preferred or selected
alternative. These elements can be included in appropriate sections of the
EA/BE or can be attached as a separate section. For the purposes of Public Law
104-14, the BE shall meet the requirements of a BA. The action agency and the
consulting agency will mutually agree on the BE prior to the EA/BE being issued
for public comment.

o) If the project is determined to have no effect on listed or proposed
species or designated or proposed critical habitat, consultation or
conferencing is not required and the EA/BE should so indicate.

o If the interagency consultation team agrees with the determination that the
project may affect but is not likely to adversely affect listed species, or
is not likely to result in destruction or adverse mecdification of
designated or proposed critical habitat, informal consultation will occur
using the streamlined process per Item 4 of the MOA. The letter of
concurrence from the consulting agency will be discussed and incorporated
by reference in the decision document for the project.

o] If the project is determined to be likely to adversely affect listed
species, or likely to jeopardize a species proposed for listing, or likely
to result in destruction or adverse modification of designated or proposed
critical habitat, censulting agency will provi i ical opinion
or conference report using the streamlined consultation process. The
results of the biological opinion or conference report will be discussed
and incorporated by reference in the decision document.
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To summarize the process:

1. Scoping and interdisciplinary and interagency teams teams will
determine the issues to be addressed in the combined EA/BE.

2. The completed EA/BE will be sent to the public for review. The action
agency and the consulting agency will mutually agree on the BE prior

- to the EA/BE being issued for public comment.

3. Public comments received will be analyzed and the response documented
in an appendix to the EA/BE prior to completion of the decision
document.

b, The decision document will reflect public input as appropriate. In

those instances when a letter of concurrence, a biological opinion, or
a conference report is needed from a consulting agency, it will be
discussed and incorporated by reference in the decision document.

Item 7. Region/State agency heads will work together tc develop a process to
facilitate interagency review of the proposed salvage sale program on a
regional or state scale, as appropriate. This process will provide an
opportunity for identification of broad issues. It should include an
understanding of priorities in relation to projects other than salvage timber
sales (e.g. grazing permits, green timber sales) which involve interagency
acticn. This is intended to allow interagency coordination to occur on highest
priorities first and to facilitate allocations of staff and time accordingly.

Item 8. Self-explanatory

Item 9. Self-explanatory

Item 10. In addition to the regquirements of the Act, it is important for us to
monitcr our actions to ensure ourselves and the public that we are carrying out
the salvage program in an environmentally sound manner and that the
requirements identified in the decision document are being met. Monitoring

guidance has been developed for your use (see Enclosure 5).

Item 11, Self-explanatory
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PATTI A. GOLDMAN (WSB# 24426)
ADAM J. BERGER (WSB# 20714)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104

(206) 343-7340 W e
SPREL '

Attorneys for Plaintiffs — -
At

IN THE UNITED STATES DISTRICT COURT _ ..i- .

FOR THE WESTERN DISTRICT OF WASHINGTON ™ ™%

CO5-1254

DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF

PILCHUCK AUDUBON SOCIETY;

OREGON NATURAL RESOURCES COUNCIL;
PORTLAND AUDUBON SOCIETY;

BLACK HILLS AUDUBON SOCIETY; and
COAST RANGE ASSOCIATION

Plaintiffs,
V.

HAMND DELWIRED

msarB0C  peno B CBP

COPY RECEVED

DAN GLICKMAN, in his official
capacity as Secretary of the
United Sstates Department of
Agriculture; and UNITED STATES

Nt Ml Nt N Nl Nt Nl N N e T N N Nt i it

FOREST SERVICE AUG 10 -
Defendants. TIME: Y50
UNITED STATES A77LGNEY
Sealtls, WA
INTRODUCTION
1. By this action, plaintiffs Pilchuck Audubon Society, et

al. (collectively, "Audubon") seek to protect the threatened
marbled murrelet from risk of extinction caused by logging of its
old-growth and mature coastal forest habitat. Specifically, .
Audubon seeks a declaration that logging of national forest

timber sale units occupied by marbled murrelets is arbitrary and

capricious and viclates the logging rider to the Fiscal Year 1995

Emergency Supplemental Appropriations and Rescissions Act, Public

Sierra Club Legal Defenue Fund

COMPLAINT FOR DECLARATORY JUDGMENT 705 Second Aveaue, Suite 203
) ‘ Seattle, Washington 98104

ii\@

AND INJUNCTIVE RELIEF -1- Phone (206) 343-7340
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Law .104-19 (109 Stat. 194). Audubon also seeks an injunction to
prevent logging of these units and avoid jeopardy tec the
continued existence of the threatened marbled murrelet.
JURISDICTION

2. This Court has jurisdiction over this action under 28
U.S.C. § 1331 (federal gquestion).

3. Venue is proper in this district under 28 U.S.C. §
1391 (e) because a substantial number of the timber sale units in
controversy are located in this district and one or more of the

plaintiffs resides in this district.

PARTIES
4. The plaintiffs in this action are:
A. Pilchuck Audubon Society, a registered Washington

non-profit corporation dedicated to protecting, conserving, and
enjoying the State of Washington’s wildlife and other natural
resourceé. Pilchuck Audubon Society’s principal place of
business is in Everett, Washington and its approximately 800
members live in and around Everett, Washington.

B. Portland Audubon Society, a registered O;egon non-
profit corporation dedicated to protecting and conserving the
wildlife, lands, waters, and natural resources of the Pacific
Northwest. Portland Audubon Society’s approximately 5,000
members live in and around Portland, Oregon.

C. Black Hills Audubon Society, a registered
Washington non-profit corporation dedicated to protecting,
conserving, and enjoying the State of Washington’s wildlife and

other natural resources. Black Hills Audubon Society’s principal

Sierra Qud Legel Deferse Fund

COMPLAINT FOR DECLARATORY JUDGMENT e eaus, Suite 10
AND INJUNCTIVE RELIEF  -2- Phone (100 557340
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place of business is in Olympia,-Washington and its approximately
750 members live in and around Olympia, Washington.

D. Oregon Natural Resources Council ("ONRC"), a
registered Oregon non-profit corporation with its principal place
of business in Portland, Oregon and 6,000 members throughout the
State of Oregon and the Pacific Northwest. ONRC and its members
are dedicated to pretecting and conserving Oregon’s wildlifé,
lands, waters, and“natural resources, including the marbled
murrelet and the coastal old-growth forests.

E. Coast Range Association ("CRA"), a non-profit
organization formed under the laws of the State of Oregon with
its primary place of business in Newport, Oregon. CRA is
dedicated to the goals of protecting the forests of the Oregon
Coast Range from unwise use and fostering new visions of
environmental stewardship, long-term sustainability, and
biological diversity that include healthy populations of the
animals that occur naturally throughout the Coast Range. CRA
represents hundreds of members who enjoy the birdwatching and
other recreation that marbled murrelets provide, as well as
business members and individuals whose livelihood depends on the
Coast Range tourist industry, which is in turn dependent on the
healthy forests and bird populations of the Cregon Cecast Range.

5. Plaintiffs and their members use ccastal old-growth-
forests, the habitat of the marbled murrelet, for birding,
wildlife cbservation, nature photoéraphy, aesthetic enjoyment,
and other recreational and educational activities. Plaintiffs’

members derive scientific, recreational, aesthetic, and

Sicrra Qub Legal Deforre Fund

COMPLAINT FOR DECLARATORY JUDGMENT T e
AND INJUNCTIVE RELIEF  ~3- Puane (206 537548
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conservational benefit and enjoyment from the existence of the
marbled murrelet in the wild. These interests will be
irreparably damaged if defendants disregard their statutory
duties, as described below, and permit the destruction of the
marbled murrelet’s occupied nesting habitat.

6. The aesthetic, conservational, recreational, and
scientific interests of plaintiffs and their members have been,
are being, and, unless the relief prayed for herein is granted,
will continue to be adversely affected and irreparably injured by
logging of the murrelet’s occupied old-growth nesting habitat on
national forest lands. Plaintiffs have no‘adequate remedy at
law.

7. Defendants in this action are:

A. Dan Glickman, in his official capacity as
Secretary of United States Department of Agriculture.

B. The United States Forest Service, an agency of the
Department of Agriculture charged with management of the naticnal
forest system.

FACTUAL BACKGROUND

8. The marbled murrelet is a shy, robin-sized seabird that
spends most of its time feeding at sea and comes inland in order
to nest. In the Washington, Oregon, and California portion of
its range, the murrelet nests exclusively in old-growth and
mature forest habitat primarily within 50 miles of the coast.

9. The marbled murrelet does not construct nests, but uses
large limbs, natural deformations, and other structures

characteristic of old-growth trees as nesting platforms. The

Sierra Qub Legal Defense Fund
COMPLAINT FOR DECLARATORY JUDGMENT 705 Secoad Avenue, Suite 200

AND INJUNCTIVE RELIEF  -4- s e 7340
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murrelet relies on stealth, speed, and the concealment provided

\by a closed forest canopy to protect its nests from avian

predators. For these reasons, it is also extremely difficult for
human researchers and observers to locate actual murrelet nests.
10. In response to this difficulty, the Pacific Seabird
Group ("PSG"), the professional scientific organization that has.
taken the lead in coordinating and promoting marbled murrelet
research, has developed and periodically refined a survey

protocol to detect the presence or probable absence of ﬁurrelets

in a forest stand. This protocol has been universally accepted

by the scientific community and federal and state wildlife and
land management agencies as the best available scientific method
to determine when marbled murrelets are making use of a
particular forest stand for nesting purposes. The protocol has
been adopted for use by both the United States Fish and Wildlife
Service ("FWS") and the United States Forest Service ("USFsS").
11. The PSG protocol classifies certain types of behavior
as evidence of occupancy of a forest stand by marbled murrelets.
Studies have linked these oc;cupied behaviors to nesting in a
forest stand. Occupied béhavior, as defined in the PSG protocol,
is generally accepted as an indication of birds making use of a
suitable forest stand for nesting purposes. Based on these
factors and the extreme difficulty in locating specific murrelet
nests, murrelet researchers and agency land managers consider a
forest stand to contain a nesting site when surveyors have

detected occupied behavior in the stand.

Sierra Club Legal Defense Fund

COMPLAINT FOR DECLARATORY JUDGMENT T05 Semnd Avezae, St 13
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12. On September 28, 1992, the FWS listed the Washiﬁgton,
Oregon, and California populations of the marbled murrelet as a
threatened species under the Endangered Species Act ("ESA'"), 16
U.S.C. § 1531 et seq. Murrelet populations within the three

states have declined dramatically during historic times and

continue to fall at present. The primary threat to the

murrelet’s continued existence is destruction and fragmentation
of its old-growth nesting habitat and associated problems
including increased nest predation.

13. Following the listing of the marbled murrelet, the USFS
consulted with the FWS pursuant to ESA § 7(a)(2), 16 U.S.C. §
1536 (a) (2), on the effects of existing timber sale activities on
the threatened seabird. On May 11, 1994, the FWS issued a
bioclogical opinion to the USFS regardiné 88 timber sales awarded
under Section 318 of the Department of Interior and Related
Agencies Appropriations Act for Fiscal Year 1990, Public Law 101~
121 (103 Stat. 745). Most of the sales already had been
partially logged. The biological opinion concluded that further
logging of 76 of the sales would be likely to jeopardize the
continued existence of the marbled murrelet. On June 15, 1994,
the FWS amended the biological opinion to add an additional sale
to the jeopardy list.

14. The biclogical opinion, as amended, found that 43 of
the 77 sales contained sale units occupied by marbled murrelets
as determined by surveys in accordance with the PSG protocol.

The biological opinion concluded that there was no reasonable and

prudent alternative to suspension of logging on these sales. The

Sierra Cud Legal Defense Fund
COMPLAINT FOR DECLARATORY JUDGMENT 705 Second Aveaue, Suite 203

AND INJUNCTIVE RELIEF  =6- S e e s 340
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remaining 34 sales had not been surveyed to the PSG protocol.
The biological opinion concluded that logging of these sales had

to be suspended until proper surveys could be completed.

Following proper surveys, unoccupied sales could be released

‘while occupied sales could not be logged.

15. On June 12; 1995, the FWS released an updated
biological opinion regarding the § 318 sales. The opinion
reports that 17 of the previously unsurveyéd sales have been
released as unoccupied. The opinion further authorizes the
logging of three sales that have been modified to exclude
occupied sale.units. Of the remaining 57 sales, 46 contain
occupied units and 11 have not been surveyed to protocol. The
biclogical opinion concludes that unoccupied units in the 57
sales can be logged after completion of proper surveys. On
information and belief, all logging operations are currently
suspended.on all pnits of the 57 sales.

16. On July 27, 1995, the President signed into law Public
Law 104-19 {109 sStat. 194), the Fiscal Year 1995 Emergency
Supplemental Appropriations and Rescissions Act. Section
2001(k) (1) of the Act requires the Forest Service to release most
§ 318 sales for logging within 45 days of the law’s enactment
"[n)otwithstanding any other provision of law."™ The Forest
Service is not permitted to change the original terms or volumes
of the sales for environmental or other reasons. Id. However,
the Act also provides that "[n]o sale unit shall be released or
completed under this subsection if any threatened or endangered

bird species is known tc be nesting within the acreage that is
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the subject of the sale unit."™ § 2001(k)(2). The Act requires
the Forest Service to proyide the purchaser an equal volume of
replacement timber for any sale units that cannot be released for
logging within 45 days. § 2001(k) (3).

17. Subparagraph (k) (1) of the Rescissions Act threatens
imminent release and logging of the 60 occupied and potentially
occupied § 318 sales encompassed by the FWS’s jeopardy biological
opinions. Logging of these sales will harm individual marbled
murrelets and substantially reduce the likelihood of survival of
the threatened species in the wild.

18. On July 27, 1995, Audubon sent a letter to the USFS and
the FWS asserting that logging of the coccupied § 318 sale units
would destroy known murrelet nesting areas, jeopardize the
continued existence of the species, and violate the Rescissions
Act and ESA §§ 7(a)(2) and 9, 16 U.S5.C. §§ 1536(a)(2) & 1538.

The letter requested the agencies to respond to Audubon’s
assertions and notified the agencies of Audubon’s intent to sue
if the jeopardy sales are released for logging. Neither the USFS
nor the FWS has responded to Audubon’s letter or provided any
assurance that the océupied § 318 sales will not be imminently
released and logged.
~ FIRST CLAIM FCR RELIEF
VIOLATION OF THE FY 1995 RESCISSIONS ACT
AND THE ADMINISTRATIVE PROCEDURE ACT

19. Plaintiffs incorporate by reference all preceding
paragraphs.

20. Section 2001(k) (2) of the FY 1995 Rescissions Act

prohibits release and logging of national forest timber sale
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units that are_being used for nesting by threatened bird species,
including the marbled murrelet.

21. According to the best scientific information available,
murrelet-occupied sites, as determined in accordance with the
Pacific Seabird Group protocol,?are known nesting areas for the
threatened marbled murrelet.

22. Logging of § 318 timber sale units found to be occupied
by marbled murrelets violates § 2001(k)(2) of the FY 1995
Rescissions Act and is not in accordance with law, in violation
of the Administrative Procedure Act, 5 U.S.C. § 706(2)(A).

" SECOND CLAIM FOR RELIEF
‘VIOLATION OF THE ADMINISTRATIVE PROCEDURE ACT

23. Plaintiffs incorporate by reference all preceding
paragraphs. |

24. According to established practice of the USFS and other
federal énd state agencies and established usage in the
scientific community, marbled murrelets are "known to be nesting”
in occupied forest stands.

25. Any interpretation or implementation of § 2001(k) (2} of
the FY 1995 Rescissions Act that allows occupied § 318 timber
sale units to be released for logging is contrary to this
established practice and usage and is arbitrary and capricious,
in violation of the Administrative Procedure Act, 5 U.S.C. §
706(2) (A) .

PRAYER FOR RELIEF

WHEREFORE, plaintiffs respectfully petition the Court for

the following relief:

A. A declaration that release and logging of § 318 timber
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sale units found to be occupied by the threatened marbled
murrelet is arbitrary and capricious and violates § 2001(k)(2) of
the FY 1995 Emergency Supplemental Appropriations and Rescissions
Act.

B. An injunction prohibiting release and logging of § 318
timber sale units found to be occupied by the threatened marbled
murrelet.

c. A temporary restraining order or preliminary injunction
as necessary to preserve the status quo and prevent irreparable
harm to the threatened marbled murrelet.

D. An award of reasonable attorney fees and costs incurred
in this action.

E. Such other relief as the Court deems reasonable and
necessary.

Respectfully submitted this. [Qﬁ; day of August, 199%85.

PATTf£§§%23677 (WSB# 24426)
ADAM J¢{ BBXGER (WSB# 20714)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203

Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffs
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INTRODUCTION

This submission, filed pursuant to Asticle 14 of the North American Agreement on
Euvironmental Cooperation ("NAAEC" or the "Agreement"), raises serious concerns about an
egregious failure by the U.S. Government to effectively enforce its environmental laws governing
logging on federal lands. Specifically, the U.S. Congress has passed, and the President has signed
into law, the Fiscal"Year 1995 Supplemental Appropriations, Disaster Assistance and Rescissions
Act ("Rescissions Act"), Pub. L. No. 104-19, 109 Stat. 194 (July 27, 1995) (Exhibit 1), which

contains a rider suspending enforcement of U.S. environmental laws for 2 massive logging program

on U.S. public lands. U.S. environmental laws governing logging remain on the books and even
remain applicable to logging on these federal forests. The rider, however, erects what may be
insurmountable obstacles to citizen enforcement of these environmental laws for the expansive
logging mandated or permmitted by the rider.

The sponsor of the logging rider in the House of Reprsscntatives summed up the stark
impact of the rider on enforcement of U.S. environmenta] statutes:

This means, for example, that the Secretary cannot be sued for violation of the Clean Water
Act, the provisions of the National Forest Management Act concerning species’ viability,
unsuitability, or consistency with the resource management plans, or the jeopardy or take
standards of the Endangered Species Act. Furthermore, as indicated, a [timber] sale can’
be offcred that does not comport with a4 resource management plan, or interim guidelires,
or management directives. ... Finally, a sale can be offered even if it would be barred
under any deciston, injunction, or order of any federal court.

141 Cong. Rec. H3233 (daily ed. March 14, 1995) (statement of Rep. Taylor). True to its design,
the logging rider obstructs public participation and citizen enforcement of U.S. environmental laws.
While the undersigned will seek to mitigate the rider’s harsh effects, such efforts are sure to be
costly, difficult, and less effective than direct citizen enforcement of U.S. environmental laws.

This submission seeks preparation by the Secretariat of a facmual record pursuant 1o Article
15 of the Agreement (or, in the alternative, under Article 13). In addition, this submission raises
the prospect that the U.S. Congress is embarking on a race to the bottom by attempting to ‘suspend
enforcement, funding, and implementation of a vast array of environmental laws and programs.
This development threatens the fupdamental underpinnings of the NAAEC — that environmental
protection and economic development may go hand in hand. Before this race to the bottom propels
North American countries on a downward spiral, the Secretariat should facilitate a dialogue and
thorough analysis of the current move to suspend and defund cnvironmental enforcement and
implementation. The Secretarjat has the power to retain experts, facilitate consultations, and
sponsor conferences, seminars, symposia, and the like. Article 13, The Secretariat should use
these powers to assess, and to ensure that the parties assess, the full implications of short-sighted
and widespread circumvention of environmental laws. :

I. THE LOGGING RIDER

The logging rider to the Rescissions Act is a far-reaching assault on U.S. public forests and
environmental laws. To promote a cheap supply of timber from federal lands for timber industries,



the logging rider suspends enforcement of most U.S, environmental laws with respect to logging
for so-called "salvage" purposes and also for non-salvage logging in the Western Ancient Forests.

It is important to recognize that the logging rider did not emerge as free-standing legislation.
If it bad, it would have been referred to congressional committees with jurisdiction to hold
hearings, analyses, committee votcs, and public reports. It also would have been more visible to
the public, U.S. trading partners, and Members of Congress,

Instead, the logging rider was tacked onto a popular budget-cutting and disaster-assistance
‘measure that few Members of Congress wanted to vote against. The rider was not the subject of
full congressional scrutiny, which normally includes public hearings, committee review, and
committee and floor votes on substantive legislation. Even the committees with jurisdiction over
forestry and forest reserves were denied the opportunity to review fully and cornment on the rider
in ‘violation of congressional rules. See House Rules X.1 (a)(15), (1)(2); Senat¢ Rules
XXV(1)(a)(1)(10). This circumvention of ordinary rules of congressional process stifled fully
informed consideration of the important policy and ecological questions raised by the rider. Folding
the rider into a popular fast-moving piece of legisiation is the type of political logrolling that
prevents a publicly -accountable vote and forces Members of Congress to accept undesirable
legislation as part of a larger package.

The logging rider effectively suspends enforcement of environmental laws for two logging
programs: (1) logging in the old-growth forests under Option 9 -- the plan adopted by federal
agencies to balance timber harvest against protecting old-growth dependent species like the northern
spotted owl, salmon, and other aquatic species; and (2) so-called salvage logging. For both logging
programs, the rider provides that whatever environmental analysis is produced and whatever
procedures are followed by federal agencies for such timber sales "shall be deemed to satisfy the
requirements” of several specifically listed and "[a]ll other applicable Federal environmental and
natural resource laws." Rescissions Act, § 2001(i}(1)-(7) & (8). Accordingly, the logging rider
provides that such timber sales are specifically not subject to challenge for violations of such laws.
Id. § 2001(E)(4).

As Sepator Slade Gorton, the principal sponsor of the rider in the Senate, explained, the
rider contains "what is commonly known as ’sufficiency language’ — language insulating timber
sales from frivolous legal challenges filed under various environmenta] statutes.” 141 Cong. Rec.
at. 510,463 (daily ed.,.July 21, 1995). While Senator Gorton referred to "frivolous" legal
challenges, sufficiency provisions are not so discriminating, but instead close the door to all Jegal
actions to enforce the specified environmental laws.

With respect to the old-growth forests, the logging rider directs the Secretary of Agriculture
expeditiously to prepare, offer, and award timber contracts on these forests. It then provides that
any such timber sales are deemed to satisfy all federal environmental laws, Rescissions Act, § -
2001(i), and specifically are not subject to administrative appeals or challenge for violations of such
laws. Id. §§ 2001(e) & (f)(4). '

The rider’s definition of "salvage timber sale” is incredibly broad encompassing any timber
sale:



for which an important reason for entry includes the removal of disease- or insect-infested
trees, dead, damaged, or down trees, or trees affected by fire or imminently susceptible to
fire or insect attack. Such term also includes the removal of associated trees or trees

- lacking the characteristics of a healthy and viable ecosystem for the purpose of ecosystem
improvement or rehabilitation, except that any such sale must include an identifiable salvage
component of trees described in the first sentence.

Rescissions Act, § 2001(2)(3).

The rider directs the Secretaries of Agriculture and Interior to increase the volume of
salvage timber sales "to the maximum extent feasible” between July 27, 1995, when the rider
became law, to December 31, 1996, when it expires. Under the rider, the Secretaries need only
prepare one document combining an environmental assessment under the National Environmental
Policy Act ("NEPA"), 42 U.S.C. § 4332(2)(E), and a biological evaluation under the Endangered
Species Act, 16 U.S.C. § 1536(a)(2). Rescissions Act, § 2001(c)(1)(A).

As with Option 9 timher sales, the rider provides that salvage timber sales "shall aot be
subject to administrative review,” Rescissions Act, § 2001(e), and that the sales "shall be deemed
to satisfy all federal environmental and natural resource laws.” Id. § 2001(1). No claims alleging
violations of federal environmental Jaws may be heard, id., § 2001(f)(4) & (i), and the relief and
procedures for other, limited claims that may be brought are sharply curtailed. Id. § 2001(f).

The logging rider leaves federal environmental laws in place. It simply eviscerates effective
enforcement of those laws, In addition, it eliminates oppormnities for the public to participate in
and comment on the sales and their environmental ¢ffects. Through administrative appeals and
court challenges, the public can ameliorate harmful environmental effects of specific timber sales
and ensure compliance with environmental laws. The rider effectively suspends these avenues for
public participation.V

II. THE ROLE OF CITIZEN ENFORCEMENT IN ENSURING LOGGING ON FEDERAL
LANDS COMPLIES WITH FEDERAL ENVIRONMENTAL LAWS

One of the cornerstones af our democracy is that government agencies are not above the
law. As Chief Justice Marshall stated so eloquently in Marbury v. Madison, the right of individuals

1/ The rider even seeks to foreclose any proceedings under the NAAEC. Thus, it deems
the timber sales 1o satisfy any "executive agreement, convention, treaty, and international
agreement...." Id., § 2001()(7). Although Senator Hatfield and Representative Taylor
stated that this provision was added to foreclosc any claim that the rider violated the North
American Free Trade Agreement ("NAFTA"), 141 Copg. Rec. H6638 (daily ed. June 29,
1995); 141 Cong. Rec. S10,465 (daily ed. July 21, 1995), they were most likely referring to
this submission and thus to the NAAEC, not NAFTA. The United States cannot selectively
exempt itself from the NAAEC (or from NAFTA for that matter). The NAAEC entered into
force, i.e., became a binding international obligation, on January 1, 1994. NAAEC Article
51. The United States, like any other party, may withdraw after providing six months
notice, id. Article 54, but there is no provision for thc United States to opt out of ‘the
Agreement on a case-by-case basis.



to challenge g'ovemment violations of the law is "the very essence of civil tiherty," It is inimical
to both this fundamental tenet of democracy and to the design and effectivemess of our
environmental laws to suspend citizen enforcement of them.

A.  Administrative Appeals Enable Citizens To Fnforce Environmental Laws.

The administrative appeal process resolves disputes, modifies environmentally unsound
decisions, and shapes future of land management actions without litigation. Administrative appeals
are not a new idea; the United States Forest Service has conducted administrative appeals since
1906. As a Forest Service employee observed:

What have we learned from appeals? The biggest lesson is that we don’t always follow our
own rules. We have been inconsistent in how we apply them, seemingly doing what is right
and proper when it is convenient and doing something else when it is not. We haven’t
always given people notice of proposed actions so they view some actions as end runs to
avoid involving them in plarming. Our documentation is often incomplete. Qur written
decisions are often unclear, and our writing too often fuzzy and obtuse. We’ve relied on
after-the-fact explanations to satisfy NEPA obligations instead of doing NEPA correctly in
the first place. Often, Deciding Officers make decisions that are reserved to Reviewing
Officers. Lastly, and as GAO [Gereral Accounting Office] reported, we seldom meet
required timelines. In suromary, our record hasn’t been good.

Larry Hill, Staff Assistant to the Deputy Chief, National Forest System, USDA Forest Service, A

Glimpse of the 1ISDA_ TForest Service Administrative Appeals Process, Cong. Rescarch Serv.
Symposium on Appeals, at 6-7 (Nov. 17, 1989).

Administrative appeals provide the public an opportunity for input into timber sale decisions
and give the agency a chance to correct its own mistakes. In a review of 100 timber appeals, the
Forest Service found that it lost on review 90% of the time because of failure to comply with
NEPA. Id. at 7. And yet the Forest Service believed that "[f]egislative attemnpts to modify agency
NEPA, planning, or appeal procedures simply puts attention in the wrong place and posipones the
inevitable.” Id. at 4. -

In fact, in 1992, Congress passed the Craig/DeConcini Forest Service appeals amendment
to the Fiscal Year 1993 Interior Appropriations Bill. Section 322 of the 1993 Interior
Appropriations Act, Pub. L. No. 102-381, 106 Stat. 1419 (1992). This amendment statutorily
mandates the Forest Service’s administrative appeals process. As Senator Leahy said in support
of the Craig/DeConcini amendment: "we have now preserved an appeals process that gives the
citizens of this county an opportunity to participate in the management of their National Forests."
138 Cong. Rec. S15848 (1992) (staternent of Sen. Leahy).

'B. Citizen Suits Provide Effective Enforcement of Environmental Laws Against the
Government.

Private enforcement actions are the most effective, indeed, often the only, means of
enforcing environmental laws against the federal agéncies managing public forests. By way of
example, - litigation brought by several environmental organizations, including several of the



undersigned, uncovered what a federal judge called "a remarkable series of violations of the
environmental laws" in the Forest Service’s logging activities in the threatened spotted owl’s
habitat, Seattle Audubon Society v_ Evans, 771 F. Supp. 1081 (W.D. Wash.), aff'd, 952 F.2d 297
(9th Cir. 1991).

The northern spotted owl lives in the old-growth' forests of the Pacific Northwest. As
explained by one of the courts addressing illegalities in management of these forests:

Why all the fuss about the status and welfare of this particular bird? The numbers,
distribution, and welfare of spotted owls are widely believed to be inextricably tied to
mature and old-growth forests.

771 F. Supp. at 1088 {quoting Interagency Scientific Committee, A Conservation Strategy for the
Northern Spotted Owl 7 (1990)). Similarly, "[t]he owl] is considered an ’indicator species’ for old-
growth forest, meaning that the presence and number of northern spotted owls give an accurate
indication of the health of the old-growth forest and the presence of other old-growth dependent
species. As go the owls, namralists say, so go the other species.” Portland Audubon Soc’v v.
Luian, 884 F.2d 1233, 1235 (9th Cir. 1989), cert. denied, 494 U.S. 1026 (1990).

Prior to citizen enforcement of U.S. environmental laws, the Pacific Northwest forests were
managed with little regard for the owl, the bealth of the forest ecosystem, and the Jaw. Federal
agencies sought to ensure logging of the otd-growth forests at record levels throughout the 1580s
at great, indeed tragic, costs to this treasured ecosystem.

. A citizen suit compelled the U.S. Fish and Wildlife Service to list the northern spotted owl
under the Endangered Species Act with a federal judge ruling that:

[Tlhe Service disregarded all the expert opinion cn population viability, including
that of its own expert, that the owl is facing extinction, and instead merely asserted
its expertise in support of its conciusions. The Service has failed to provide its own
or other expert analysis supporting its conclusions. . . . Accordingly, the [FWS’]
decision not to list at this time the northern spotted owl as endangered or threatened
under the Endangered Species Act was arbitrary and capricious and contrary to law.

Northern Sgo_tted Owl v. Hodel, 716 F. Supp. 479, 483 (W.D. Wash, 1988).

* Litigation forced the Fish and Wildlife Service to designate critical habitat for the northern
spotted owl under the Endangered Species Act. Again, a federal district court harshly

criticized the agency’s failure to act:

The federal defendants fail to direct this Court to any portion of the administrative
record which adequately explains or justifies the decision not to designate critical
habitat for the porthern spotted owl, . . . Whatever the precise contours of the
Service’s obligations under the ESA, cleatly the law does not approve such conduct.

Northern Spotted Owl v. Lujan, 758 F. Supp. 621, 627-28 (W.D. Wash. 1991).




Another citizen suit compelled the Bureau of Land Management to consult with the Fish and
Wildlife Service on the effects of logging under its management guidelines or the northern
spotted owl, as required by the Endangered Species Act. Lane County Audubon Society v.
Jamison, 958 F.2d 290, 294 (9th Cir. 1992).

When the Burcau of Land Management refused to analyze new, significant information

about the risk of extinction facing the owl, a district court held that the agency acted
arbitrarily, capriciously, and in violation of the National Environmental Policy Act:

It is the duty of the BLM [under NEPA] to identify, evaluate and address the new
information, allow public comment, and formulate its plans accordingly. The only
credible cooclusion to be reached in this controversy, regardless of which
"responsible experts” the court chooses to believe, is that NEPA requires the public
to be involved, and the BLM has not followed procedures to allow the public to be

involved.
Portland_Audubon Socjety v, Lujan, 795 F. Supp. 1489, 1502 (D.Or. 1992), aff'd, 998

F.2d 705 (9th Cir. 1993).

Another federal judge ordered the Forest Service to adhere to the public process for revising
land management plans prescribed in the National Forest Management Act. See 36 C.F.R.
§ 210.6(a)(1),(2). Seattle Audubon Societv v. Rebertson, No. C89-160WD, 1991 WL
180099 (W.D. Wash. Mar. 7, 1991). Noting express directions of the Secretaries of
Interior and Agriculture to abandon efforts to prepare an environmental irpact statetnent
and considerable political pressure on agency scientists to create a plan which had 2 minimal
impact on logging but little probability of protecting the owls, the district judge further
observed:

More is involved here than a simple failure by an agency to comply with its
governing statute. The most recent violation of NFMA exemplifies a deliberate and
systematic refusal by the Forest Service and the FWS to comply with the laws
protecting wildlife. This is not the doing of the scientists, foresters, rangers, and
others at the working levels of these agencies. It reflects decisions made by higher
authorides in the executive branch of government.

Seattle Audubon Soc'v v. Evans, 771 F. Supp. 1081, 109C (W.D.Wash.), aff’d, 952 F.2d
297 (9th Cir. 1991).

Another citizen suit uncovered that the Forest Service’s environmental impact staternent on
its 1992 timber management pian still failed to address "[a] chief concern of scientists of all
persuasions . . . whether the owl can survive the near-term loss of another half-million acres
of its habitat." Seattle Audubon Soc'y v. Moseley, 798 F. Supp. 1473, 1478 (W.D. Wash.
1992), aff’d, 998 F.2d 699 (9th Cir. 1993). The Court also held that the Forest Service had
failed to assess whether its plan would maintain viable populations of other species that
depend v vid-growth [orests:

The FEIS has thus mentioned what appears to be a2 major consequence of the



plan — jeopardy to other species that live in the old-growth forests -- without
explaining the magnitude of the risk or atternpting to justify a potential abandonment
of conservation duties imposed by law. An EIS devoid of this information does not
meet the requirements of NEPA.

Id. ar 1483,

This series of enforcement actions ultimately forced the federal agencies to devisc a plan that
took into account the needs of the northern spotted cwls, salmon, and other old-growth dependent
species while allowing some logging in old-growth forests. That plan is known as Option 9 because
it was the ninth of ten alternatives considered by the government in its planning process. Although
many of the undersigned organizations challenged that plan, as did the timber industry (for different
reasons), a U.S. district court upheld the plan. The coust noted that "the order now entered, if
upheld on appeal, wilt mark the first time in several years that the owl-habitat forests will be
managed by the responsible agencies under 2 plan found lawful by the courts." Scattle Audubon
Saciety v. Lyons, 871 F.Supp. 1291, 1300 (W.D. Wash. 1994), appeal pending, Sth Cir. Nos. 95-
35052, 95-35214, 95-35215.

C. Citizen Enforcement Is Critical To Ensuring Enforcement Of Option 9.

The Clinton Administration adopted. Option 9 to allow some logging to go forward in the
old-growth forcsts, subject to a set of cnviromnental safeguards for streams, rivers, and salmon.
Option 9 also set aside reserves of old-growth forests to be safe harbors for cld-growth dependent
species like the northern spotted owl. Option 9 subjects all logging to a series of environmental
analyses, starting with a large-scale snapshot of ecosystem conditions in a watershed analysis, and
ending with site-specific consideration of environmental impacts for particular timber sales, road
building, and other activities.

In a legal challenge 1o Option 9, environmental groups argued that Option 9 relied too
heavily on untested environmental planning processes and future monitoring. Although the district
court upheld the plan, it cautioned that:

[Alny more logging sales than the plan contemplates would probably violate the
laws. Whether the plan and its implementation will remain legal will depend on
future events and conditions. . . . Careful monitoring will be needed to assure that
the plan, as implemented, maintains owl viability. New information may require
that timber sales be ended or curtailed. . . . The effectiveness of the [Aquatic
Conscrvation Strategy] is stil subject to debate amony scientists. If the plan as
implementeq is to remain lawful the monitoring, watershed analysis, and mitigating
steps called for by {Optinn 9] will have to be faithfuily carried out, and adjustments
m.ade if necessary.

Seattle Audubon Society v. Lvons, 371 F. Supp. 1291, 1300, 1321-22 (W D.Wash. 1994). In
addition, the court observed that:

The plan includes monitoring for implementation, verification as to results, and validation
as to the underlying assumptions. . . . Ag written it ic legally sufficient. It remains, of



course, to be carried out. Monitoring is centra] to the plan’s validity. If it is not funded,
or not done for any reason, the plan will have to be reconsidered.

Id. at 1324.

The court’s conclusion is significant because rather than impose prescriptions and limits on
all logging, Optiod 9 leaves some of the most critical decisions, particulatly with respect to
protecting aquatic species, to future assessments and decisionmaking processes. Without the kind
of active citizen oversight that led to the production of Option 9, the monitoring and on-going
assessment that is essential to the plan’s effectiveness is unlikely to take place.

D. Citizens Suits Are Vital To Ensuring Salvage Sales Comply With U.S.
Environmental Laws.

Citizen enforcement is equally important for salvage sales. Prominent scientists believe that
"salvage logging and the accompanying roadbuilding is one of the most damaging management
practices that could be proposed for burned areas.” Letter to President Clinton from G. Wayne
Minshall, et al. (Sept. 19, 1994) (Exhibit 2). '

First, salvage logging and its associated sediment impacts often degrade watersheds so that
they can no longer sustain viable populations of salmon and buil trout, both of which are in dire
straits in the Pacific Northwest and Upper Columbia River Basin.

Second. salvage logging is occurring in roadless areas which provide the last undisturbed
habitat for many forest species, including grizzly bears, gray wolves, lynx, and elk. These areas
are often off-limits to green tree logging and associated road-building, although this is not the case
under the logging rider. Salvage logging also removes downed irees (or snags) that are home to
numerous birds and forest dwellers, such as woodpeckers and bats.

Third, low-burn fires cause many forest areas to be in better ecological health than they have
been since European settlement. The Forest Service’s own environmental impact statements for
two recent fire sales have reached this conclusion.

The Forest Service found that the Copper Butte fire on the Colville National Forest in
Washington provided ecological benefits:

The Copper Butte fire has done an excellent job of providing sites for the
establishment of young, seral stands of trees. In the process, the fire often killed
stands of overcrowded trees, over mature trees, or diseased trees. ... Oversll, the
fire had a positive effect on forest health and we can anticipate large areas
regenerated to young healthy trees that can be managed (or not) to meet a variety of
resource objectives.

Copper Butte Fire Salvage Sale Final Environmental Impact Statement at {11-17. Indeed, the Forest
Service stated that "[f]rom a silvicultural standpoint, salvage of dead trees does liule to improve
stand health and vigor." Id.



In the Boise River salvage sale, the largest timber sale ever offered on the Roise National
Forest in.Idaho, over balf of the Boise River sale arez — about 40,000 acres -- burned at low
intensity during the 1994 Wildﬁrcs. The Forest Service found that:

Many of the lightly burned landscapes are probably the closest they have been to
~ their hxstonc range of variability [in] the past 100 years.

Boise River Wildfire Recovery Project Final Environmental Impact Statement at JI-57. In areas
of low burn,

there is little change to the importa.nt watershed conditions and associated resonrces.
Oftentimes, there is a benefit to soil nutrient recycling, increased riparian vegetative
growth, and reduction in nsk from future catastrophic wildfires.

Id. at I-29.

As with Option 9, the courts have recognized the importance of judicial oversight of salvage
logging. Indeed, in denying a request for an injunction with respect to the Boise River salvage sale,
a district court expressly reserved junsdiction over the case to ensure that the "specific mitigation
measures, Project prescriptions, and Timber Sale Contract requirements will be strictly monitored
to ensure the Project’s credibility and to exact strict compliance from the timber sale purchasers. "

Idaho Conservation League, ¢t al. v. Torest Service, No. CV 95-0257-S-EJL (D, Idaho July 21,
1995).

The potential for significant adverse environmental effects from salvage logging is
heightened by the sheer magmtude of the rider’s salvage program and by the broad definition of
"salvage timber sales” to include many green or live tree timber sales.

By cffectively cutting off citizen enforcement of federal environmental starutes, federal
agencies are elevated above the law. President Clinton indicated his satisfaction with the final
version of the rider because it permits the agencies to follow thc law. This "largess” of Congress
provides little solace to those who have witnessed "a remarkable series of violations of the
environmental laws" by these same agencies. Moreover, the logging rider does not permit
compliance with many administrative and judicial review provisions, thereby obstructing citizens’
ability to have input in shaping timber sales and to hold the government accountable to the law.

‘III. THE LOGGING RIDER CONSTITUTES A FAILURE TO EFFECTIVELY
ENFORCE U.S. ENVIROCNMENTAL LAWS WITH RESPECT TO LOGGING.

During the negotiations leading to NAFTA, the public expressed grave concerns that a
country might weaken or deliberately fail to enforce its environmental laws in order to lure foreign
investment and otherwise obtain an unfair advantage. Many feared that NAFTA would fuel a race
to the bottom, creating incentives for the three NAFTA countries to lower their environmental
standards to increase their competitive position within North Amerijca.

To address concerns that NAFTA would fuel a race to the bottom, the three NAFTA
countries negotiated the NAAEC to further "enhance compliance with, and enforcement of,



env:mnmental laws and regulations.” NAAEC Article 1(g). Undcr the NAAEC, each country
“shall etfectively enforce its environmental laws and regulations.” Id., Article 5(1).

To ensure that countries abide by this obhgancm, citizens may file submissions asserting that
a party is failing to effectively enforce its environment laws. NAAEC, Article 14. The Secretariat
has the power to investigate such matters and to devclop a factual record. Id., Article 15. This
submission warrants an investigation because it raises (1) a fauure to effectively enforce (2) U.S.
environmental law.

A. Suspending Ciﬁzen and Judicial Enforcement Is A Failure to
Effectively Enforce.

The logging rider eliminates the most effective (and often only) mechanism for enforcing
U.S. environmental stattes against federal agencies managing public forests. The spotted owl
controversy reveais the prolonged recalcitrance of these agencies to abide by such laws until the
courts ordered them to do so. Suspending citizen enforcement of federal environmental laws
constitutes a failure to effectively enforce such laws.

The NAAEC itself elaborates on what constitutes effective enforcement of cnvuonmcntal
laws. Thus, it obligates countries: :

To "ensure that judicial, quasi-judicial or administrative cnforcewent proceedings are
available under its law to sanction or remedy violations of its environmental laws and
regulations, " Article 5(2), and

To "ensure that persons with a legally recognized interest under its law in a
particular matter have appropriate access to administrative, quasi-judicial or judicial
proceedings for the enforccmcnt of the Party’s environmental laws and regulations.”
Article 6(2).

More specifically, interested persons must have the ability "to seek . . . ordcrs to mitigate the
consequences of violations of its [a Party’s] environmenta] laws and regulations” and "to seek
injunctions where a person suffers, or may suffer, loss, damage or injury as a result of conduct by
another person under that Party’s jurisdiction contrary to that Party’s environmental laws and
regulations . . .." Article 6(3)}(b) and (d).

In addition, NAAEC Article 6(1) provides that "[elach Party shall ensure that interested
persons may request the Party’s competent authorities to invcstigate alleged violatioas of its
environmental laws and regulations and shall give such requests due consideration in accordance
with law.” Under the NAAEC, the Parties must also preserve the right "to request competent
authorities to take appropriate action to enforce that Party’s environmental laws and regulations in
order to protect the environment or to avoid environmental harm."” Article 6(3)(c); see also
Principle 10 of the Rio Declaration on Environment and Development ("Effective access to judicial
and administrative proceedings, including redress and remedy, shall be provided").

The undersigned have legally recognized interests under U.S. law to protect endangered
species and natural areas from which their members obtain aesthetic, recreational, and avocational
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benefit. Sierra Club v. Morton, 405 U.S. 727 (1972). To protect those interests, they have the
right under U.S. law to file administrative appeals seeking changes to timber sales to comply with -
environmental laws and to challenge timber sales in federal court for violating federal environmental
laws.

Administrative appcals enable the public to reguest modifications in rimber sales to compij!
with U.S. environmiental laws. The logging rider short-circuits this avenue of appeal in violation
of NAAEC Article 6(1) and (3)(c).

Litigation provides those harmed by environmentally destructive logging "to seek
injunctions,” "to seek . . . orders mitigating the consequences,” and to otherwise "remedy
violations of [a country’s] envirommental laws and regulations.” By eliminating the most effective
(and oflen only) judicial remedies for violations of environmental laws, the logging rider violates
NAAEC Articles 5(2) and 6(3)(b), (d).

B. The Ridef Targets Enforcement of Environmental Laws.

While the NAAEC specifies that the term "environmental law” excludes laws whose primary
purpose is to manage the commercial harvest of natural resources, Article 45(2)(b), that exclusion
is inapplicable to the core purpose of the rider’s sufficiency provision. The NAAEC applies to any
provision of law, "the primary purpose of which is the protection of the environment,” including
"wild flora or fauna, cndangered specics, their habirat, and specially protected natural areas.”
Article 45(2)(a) & (iii). The primary purpose is determined by reference to each statutory or
regulatory provision, rather than to the law as a whole. Article 45(2)(¢c).

The principal target of the logging rider’s sufficiency provision is environmental mandates,
not other laws governing commercial harvest. While some of the federal statutes named in the
rider’s sufficiency language have provisions governing the management of commercial harvest of
natural resources for reasons other than protecting the environment, those provisions are not the
primary focus of the logging rider, nor are they the focus of this submission.

Indeed, the rider’s sufficiency provision names the National Environmental Policy Act and
the Endangered Species Act, both of which have environmental protection as their sole purpose.
Rescissions Act, § 2001(¢i). Moreover, the specific legal coniroversies targeted by the rider
imposed environmental safeguards on logging in old-growth habitat in order to protect threatened
species, namely the northern spotted owl and the marbled murrelet. Id. §§ 2001(d) & (X).

Not only arc many of the listed statutcs designed exclusively to protect the environment,
even those dealing with various aspects of logging have specific provisions mandating protection
of wildlife viahility, water quality, and soil productivity. See, e.g., National Forest Management
Act, 16 U.S.C. § 1604(g)(3XE)G), (iiD); 36 C.F.R. §§ 219.19, 219.27(a). The rider itself
acknowledges that it is designed to and, in fact, does reach environmental laws in its catch-all
suspension of enforcement of "[a}ll other applicable Federal environmental” laws. Rescissions Act,
§ 2001(3)(8).
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IV. THIS SUBMISSION RAISES MATTERS WHOSE FURTHER STUDY WOULD
ADVANCE THE GOALS OF THE NAAEC.

This submission raises important issues whose further stﬁdy would advance the goals of the
NAAEC.

A. Failure To Effectively Enforce Environmental [ aws and Denial of Private Remedies.

Of course, by cutting off effective citizen and judicial enforcement of U.S. environmental
laws, the logging rider blatantly violates the core principles of the NAAEC. In 'this particular
context, suspending enforcement is synonymous with eviscerating important pnvate remedies, in
violation of another overriding NAAEC objective.

B. . Transparency And Fair Process,

The rider collides with the transparency and fair process principles that permeate the entire
Agreement. One of the Agreement’s objectives is to “promote transparency and public participation
in the development of environmental laws, regulations and policies.” Aricle 1(h). This is in

" keeping with Principle 10 of the Rio Declaration on Environment and Development, which

provides: "Environmental issues are best handled with the participation of all concerned citizens,
at the relevant Jevel.”

To achieve this objective, the NAAEC requires the Parties to publish advance notice of
proposed laws of general application and to afford interested persons a reasonable opportunity to
comrment on them. Article 4(2). For more specific government actions, the Parties must ensure
that interested persons have access to "fair, open and equitable” administrative and judicial
enforcement proceedings at which they may present information, support their positions, and seek
review and correction of final decisions, in accordance with the country’s l[aw. Article 5(2), 6(1),
7(1), (1)), 3), ). _

In contravention of these principles, timber sales may be developed under the logging rider
without administrative appeal rights. Eliminating such public input denies the agencies information
that may be useful in shaping the project and may be essential to preventing long-term
environmental harm.

Not only does the rider clash with the openness and fairness principies embodied in the
NAAEC, but the process by which this rider became law also contravenes those principles.
Incorporating the logging rider into the popular rescissions legislation denied this measure a full and |
fair hearing on its own merits, and ensured its passage even though it is doubtful that Congress
would have adopted it as stand-alone legislation. WNeither the public nor our trading partners had
notice that a significant environmental (or more correctly, an anti-environmental) initiative was
buried in that bill. No public hearings were held on the nider, and the final vote in the House took
place before Members (or the public) bad access to an agreement on the particular reach of the
rider. 141 Cong. Rec. H6637-38 (daily ed., Jume 29, 1995) (Rep. DeFazio). The NAAEC
recognizes the importance of open and fair processecs to adoption of strong cnvironmental
protection. The logging rider is proof positive of that link.
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C. Environmental Assessments.

‘The NAAEC requires the countries to "assess, as appropriate, environmental impacts. "
Article 2(c). The logging rider severely runcates the enviroamental assessment process for timber
sales.

D. Avordance Of Trade Dis‘;ortions And Ecdnomically Inefficient Envirorimental

Measures.

The NAAEC secks to "avoid creating trade distortions” and to "promote economically
efficient and effective environmental measures.” Article 1(e), (i). The logging rider violates these
principles because it mandates a massive salvage logging program, regardless of economic and
environmental costs. Indeed, it provides that "{s]alvage timber sales uudertaken pursuant 10 this
section shall not be precluded because the costs of such activities are likely t0 exceed the revenues
derived from such activities.” Rescissions Act, § 2001(c)(6). '

Timber sales, particulariy salvage timber sales, often are loss leaders. Particularly, outside
the old-growth forests, below-cost sales are commonplace. The costs of preparing and
administering the sales, environmental documentation, reforestation, and payments made to counties
from the proceeds of the sales often exceed the sale revenues. Especially when environmental costs
of unsourd logging are considered, the moneys generated by timber sales are inadequate 10 cover
the taxpayers’ costs of the sales. This phenomenon has been exacerbated in recent months; for
many recent timber sales east of the Cascade crest, including portions of the Copper Butte Fire
Salvage, the Boise Fire Sale, and green tree sales on the Okanogan and Idaho Panhandle National
Forests, there have been ne original bidders and the asking price has been greatly reduced to attract
bids in second offerings. Seattle-Times, Aug. 17, 1995.

Not only will the logging rider lead to eccnomically inefficient logging, but it may also
provide a subsidy to timber companies logging on public lands and otherwisc distort softwood
lumber trade. For over a decade, the United States and Canada have been embroiled in heated
disputes over Canadian subsidies of softwood lumber products through below-market stumpage rates
for timber from provincial lands. The two countries are engaged in consulfations to try to resolve
this longstanding dispute. The logging rider threatens to upset those consultations. By increasing
the supply of timber from U.S. forests, it will drive down the price of timber, which will, in turn,
reduce the price commanded by Canadian timber exported to the United States. See Congressional
Research Service Mcmorandum on Stumpage Price Change Associated with Changing Forest
Service Timber Salvage Sales (March 7, 1995) (Exhibit 3) (projecting 13-16% price decline for
softwood lumber under House version of logging rider). In this way, the logging rider threatens
to upset consultations that may resolve a trade controversy that has plagued the United States and
Canada for years. By pursuing this submission, the Secretariat may be able to play a useful role
in forestalling further trade distortions and controversies in this area.

E. Diminishing Environmental Protection.

‘By eliminating effective enforcement of environmental stacdards, the logging tider has the
effect of lowering environmental protection. It does this not by actually changing the controlling
enviropmental standards, buat by essentially rendering them unenforceable.
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In this respect, the logging rider is distinct from a change in the underlying environmental
standards. The U.S. Congress did not make a reasoned decision that the normative enviroomental
standards should be changed. Thus, it did not change the level of environmental protéction afforded
under its laws, something it has the right to do. NAAEC, Article 3. If Congress bad syuarely -
addressed the environmental standards, the public and U.S. trading partners could have provided
their views and held elected officials accountable for their decisions. Instead, Congress sidestepped
full, public deliberations about the level of environmental protection afforded under U.S. law, while

" ensuring that existing environmental protections would be almost impossible to attain,?

In sum, this submission raises important concerns that fall squarely within the purposes and
safeguards of the NAAEC. Further study by the Secrctariat would further the purposes of the
Agreement.

V. THE CONDITIONS FOR ARTICLE 14 SUBMISSIONS ARE MET.

Article 14 of the NAAEC sets forth several conditions that must be met for the Secretariat
to consider and request a response to a submission. These conditions are met here.

A, Harm to the Submitters

The U.S. submitters, who are identified on the cover page, have utilized administrative and
judicial proceedings to ensure adequate enforcement of environmenta] laws applying to logging on
federal forests. The logging rider precludes them from effectively using administrative appeals and
the courts to facilitate or compel compliance with U.S. environmental laws. As a result, many
environmental violations will be left unredressed and a great deal of on-the-ground environmental
harm will occur. Members of the undersigned U.S. orgagizations are harmed because they use
public lands and resources for recrcation, aesthetic enjoyment, and their liveliboods and avocations,
particularly in the case of the commercial fishing groups joining the submission. The organizations
themselves are harmed because they promote the interests of their members and achieve their
organizational missions through the administrative and judicial avenues foreclosed by the logging
rider. See NAAEC, Article 14(2)(a). The Mexican and Canadian submitters have an interest in
. ensuring that the U.S. does not suspend enforcement of its environmental laws and thcrcby initiate
a race to the bottom.

2/ The logging rider offends the spirit of the NAFTA admonition to avoid waiving or
derograting from environmental measures to attract or retain investment. NAFTA, Article
1114, However, the undersigned do not contend that the rider violates the letter of these
commands because the sponsors of the rider sought the measurc to protect domestic jobs,
rather than to lure foreign investment.- Moreover, while the logging rider contravenes the
NAAEC direction to each country to "ensure that its laws and regulations provide for high
levels of environmental protection and shall strive to continue to improve those laws and
regulations,” Article 3, this submission does not involve a change in the level of
environmental protection, as discussed in the text.
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B. Communication to U.S. Authorities

Many of the undersigned organizations have communicated their views to Members of
Congress, the President, the Vice President, the U.S. Representative to the CEC, and the agencies
that manage federal forest lands, among others. See NAAEC, Article 14(1)(e). A copy of a letter
sent to the above-named Executive Branch officials urging defeat of the rider is attached (Exhibit
4). Caiol Browner, U.S. Representative to the North American Council on Envirommental
Cooperation, indicated that she "fully supports the CEC serving as a forum for these issues . . "
and that she believes "the CEC is an important tool to use in pursuing [these] concerns. . .." Latter
from William Pistor, NAFTA Coordinator (June 23, 1995) (Exhibit 5).

C. No Private: Remedies Need Be Pursued

Since the logging rider eliminates critical private remedies for salvage timber sales and
Option 9 timber sales, the undersigned can no longer pursue those remedies. NAAEC, Article
14(2)(c). While the undersigned will continue to pursue remedies that remain, the focus of this
submission is the vast range of remedies climinated by the rider. ’

The precise reach of another provision of the rider mandating certain other logging of old-
growth forests is in litigation, and thus is not being pursued in this submission. Sege Pilchuck
Audubon Society v. Glickman, No, 95-1234 (W.D.Wash. filed Aug. 15, 1995); NFRC v.
Glickman, No. 95-6244 (D.Ore. filed Aug. 8, 1995). The extent to which that provision cuts off
citizen enforcement of environmental laws depends on the outcome of the pending litigation.

D. This Submission is Aimed at Promoting Enforcement.

The undersigned seek to promote effective enforcement ¢f U.S. environmental laws related
to logging on public lands. This submission is aimed at holding the government accountable for
its actioms; it is not an attempt to harass industry. NAAEC, Article 14(1)(d).

CONCLUSION

This submission seeks preparation of a factual record on the logging rider’s suspension of
effective enforcement of environmental laws. The submitters also ask the Secretariat to facilitate
a.dialogue and thorough analysis of the current move to suspend and defund environmental
enforcement and implementation.
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