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8 IN THE UNITED STATES DISTRICT COURT

9 FOR THE DISTRICT OF OREGON

10 NORTHWEST FOREST RESOURCE

COUNCIL, an Qregon corporation,
11 L
' Plaintiff,

Civil No.9s-G244- HO

12 COMPLAINT

vs.

13
. DAN GLICKMAN, in his capacity
14 as Secretary of Agriculture;
BRUCE BABREITT, in his capacity
15 as Secretary of the Interior,

(Action to Compel Federal
Officials To Perform
Mandatory Duty; Agency
Action Unlawfully Withheld;
Violation of § 2001(k) of
Pub. L. 104-19; Declaratory

[}

St vt Rt Nt Nt Ml o Nl VP VB Nl il N

16 Defendants. and Injunctive Relief)

1i

18 FPor its complaint herein, plaintiff alleges as follows:

19 ODUCTION

20 1. This is an action to cémpel defendants Dan Glickman,
21 Secretary of Agriculture, and Bruce Babbitt, Secretary of

22 Interior teo perform the mandatory duty owed to plaintiff and its
23 members under § 2001(k) of Pub. L. 104-19 (July 27, 1955) to
24 award and release by September 10, 1995 (45 days after emactment
25 of the new law) all timber sales offered prior to the date of

26 enactment in all mnational forests in Oregon and Washington and

Manrx C. RuT2ick LAw FIRM
A Profemrons Coraoe giion
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Bureau of Land' Management ("BLM") digtricts in western Oregon.
Defendants Glickman and Babbitt are not complying and do not
intend to comply with this law except for some timber sale con-
traces that were offered in fiscal year 1950 under Section 318 of
Pub. L. 101-121. Plaintiff seeks to compel defendants to perform
their duties under 28 U.S.C. § 1361 and 5 U.S.C. § 706(1).
JURISDICTION AND VENUE

2. This Court has jurisdiction over this action under 28
U.S.C. § 1361 (mandamus) and 28 U.S.C. § 1331 (federal guestion).
Venue in this district is proper under 28 U.S.C. § 1391(é)
because a substantial part of:;he events or omissions giving rise
to the claims here occurred in this district, most of the timber
sales are located in this district and plaintiff resides in this
district. Most of the sales involved in this case are located in
Douglas, Coos, Lane, Linn, Benton and Marion Counties in Oregon.

PARTIES

3. Plaintiff Northwest Forest Resocurce Council ("NFRC") is
a nonprofit corporation organized under the laws of the state of
Oregon, located in Portland, Oiegon. NFRC is comprised of
associations, businesses and individuals in the forest products
industry in Oregon and Washington, including hundreds of timber
and logging companies. These companies purchase almost all of
the timber sales offered by the U.S.D.A. Forest Service and the
BIM in Oregon and Washington. NFRC includes among its members
the following forest products industry trade associations:
Associated Oregon Loggers, which has more than 700 members

Mank C. RuT2ick Law FiRM

A Plowtsans Cospor gvion

2 - COMPLAINT ) Ancrraye st Lawr
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1 engaged in the business of logging timber from public and private
2 lands in the state of Oregon; Columbia River Plywood Coopera-
3 tives, an association of worker-owned cooperative businesses
4 operating plywood manufacturing facilities along the Columbia
5 River in Oregon and Washington; Douglas Timber Operators,
6 comprised of individueals and businesses involved in the forest
7 products business in Douglas County apd Coos County, Oregon;
8 Independent Forest Products Association, comprised of individuals
9 and companies involved in the forest products industry throughout

10 the western United States; Northwest Forestry Association,
1 comprised of companies involved in the manufacture of lumber and
12 plywood products in Oregon and Washingteon:; Oregon Forest Indus-
. 13 tries Council, comprised of individuals and companies that own
14 timberland and are involved in the forest products industry
15 throughout the state of Oregon; Southern Oregon Timber Industries .
16 Association,ﬁcomprised of individuals and companies involved in
17 the forest products industry in Jackson, Josephine, and Curry
18 Counties, Oregeon; Washington Contract Loggers Association. which
19 represents over 600 logging cbmpanies in the state of Washington,
20 ané Willamette Forestry Council, ﬁn association of companies in
21 | the forest preoducts industry that conduct business in Lane
22 County, Oregen and purchase timber from Forest Service and BLM
23 land in Oregon.
24 4. Companies represented by NFRC hold or have the right to
25 be awarded the great majority of all the timber sales that are

26 required to be awarded and released by September 10, 1955 under
Marx C. RuT2ick Law FIRM
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§ 2001(k) of Pub. 1. 104-19, including Rosboro Lumber Co.,
Douglas County Forest Products Co., D.R. Johnson Lumber Co.,
Croman Corp., Rough & Ready Lumber Co., Boise Cascade Co., Thomas
Creek Lumber Co., Scott Timber Co., Lone Rock Timber Co. and CLR
Timber Holdings Inc., all of which statutorily entitled to che
award and release of one of more timber sales under § 2001(k)}) of
Pub. L. 104-19.

S. Defendant Dan Glickman is the Secretary of Agriculture,
the official in charge of the Forest Service. Defendant Glickman
is assigned the responsibility of complying with § 2001(k) of
Pub. L. 104-19 as it relates to the Forest Service.

6. Defendant Bruce Babbitt is the Secretary of the
Interior, the official in charge of the BILM. Defendant Babbitt
is assigned the responsibility of complying with § 2001(k) of
Pub. L. 104-19 as it relates to the BLM.

' BACKGROUND ALLEGATIONS

7. On July 27, 1995 the President signed into law Pub. L.
104-19, the Rescissions Act of 1995. Section 2001 of this law
contains a series ©of provisions eétablishing an "Emergency
Salvage Timber Sale Program." Subsection (k) (1) directs the
award and release of certain previcusly offered timber sales as
foliows:

(1) AwARD AND RELEASE REQUIRED.--Notwithstanding
any other provision of law, within 45 days
after the date of the enactment of this Act,
the Secretary concerned shall act to award,
release, and permit to be completed in fiscal

years 1995 and 1996, with no change in origi-
nally advertised terms, volumes, and bid

Mark C. Rutzick Law FIRM
a Prolepons (o8 oot mion
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prices, all timber sale contracts offered or
awarded before that date in any unit of the
National Forest System or district of the
Bureau of Land Management subject to section
318 of Public Law 2101-121 (103 Stat. 745).
The return of the bid bond of the high bidder
shall not alter the responsibility of the
Secretary concerned to comply with this
paragraph.

Subsections (k) (2) and (3) relate to the circumstance, not
currently at issue in this case, where a threatened or endangered
bird species is known to be nesting within a sale unit area, in
which case alternative volume of like kind and value must be
provided to the sale owner.

8. - Section 318 of Pub. .. 101-121 (103 Stat. 745) mandated
timber sales in specified volumes in fiscal year 1990 in Oregon
and W%shington. The "unit{s] of the National Forest System or
district[s] of the Bureau of Land Management subject to section
318 of Public Law 101-121 (103 Stat. 745)" referred to in
§ 2001 (k) (1) are the national -forests of Oregon and Washington
and the BLM administrative districts in westerm Oregon.

9. In the national forests of Oregon and Washingcon; the
Forest Service has approximately 15 timber sale contracts, three
awarded and 12 unawarded, contaihing approximately 47 million
Eoard feet of timber'that were offered prior teo July 27, 1995 in
fiscal years other than 1950. There may be additional sales to
be released that plaintiff is not presently awvare of.

10. In its western Oregon districts, the BLM has approxi-
mately 27 unawarded timber sale contracts containjng approximate-
ly 125 millioh board feet of timber that were offered prior to

Mark C. RuTick Law FiRM
a Prolessons Corpoe ation
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1 July 27, 1995 in fiscal years other than 1990.

2 11. Defendants Glickman and Babbitt, through their agents
3 and employees and other representatives of the Clinton Adminis-
4 tration, have wverbally denied that sales offered in fiscal years

5 other than 1990 ("FY 1991-95 sales"), wmust be awarded and

6 released under § 2001(k). Although representatives of the
7 Clinton Admiﬁistration have claimed that defendants Glickman and
B Babbitt intend to issue written inscructions in the near future
9 interprering § 2001(k) along with other subsections of § 2001, no
10 such instructions have issued to date.

11 12. To date defendancts Glickman and Babbitt have failed to
12 take any steps to be able toc award the FY 1991-95 sales by
13 September 10, 1995, althougﬁ most of the sales reguire some
. 4 office review and on-site marking or examination of trees before
15 the sales can be awarded. For this reascn, the current failure
16 of defendants Glickman and Babbitt to také Eteps to prepare the
17 FY 1531-385 sales for award and release assures that defendants
18 | will violate § 2001(k) by failing to award and release the FY
19 1991-95 sales by September 10, 1995 irrespective of the instruc-
20 tions they may give in the future:
21 13. Plaintiff will be irreparably injured by defendants’
22 failure to award and release the FY 1991-95 sales by September
23 10, 1995 because Congress has granted plaintiff and the companies
24 it represents an absolute and unconditional statutory right to
25 the award and release of the FY 1991-95 sales by September 10,
26 1955. Plaintiff has no adeguate remedy at law.

Manrk C. RUT2ick Law Firm -

A Prolasiond Con
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CLATMS FOR RELIEF

CLATM ONE
(Violation of mandatory duty owed to plaintiff)
14. Plaintiff incorporates paragraphs 1-13 as if fully set
forth herein.

15. Defendants owe a mandatory duty to plaintiff to award

and release by September 10, 1935 all timber sales offered prior

to July 27, 1995 in all national forests in Oregon and Washing-
ton and BLM @districts in western Oregon., including the FY 1991-85
sales. Defendants have failed to perform this duty and will fail
to perform this duty with respect to the FY 1991-95 sales.

16. Plaintiff is entitled to relief in the nature of
mandamus directing defendants to comply with their mandatory duty
to award and release the FY 1991-95 sales by September 10, 19585,

CLAIM TWO
}Unlawful withholding of agency action)

17. Plainctiff incorporates paragraphs 1-13 as if fully set
forth herein.

18. Defendants have unlawfully withheld and will unlawfully
withhold the award and release"of the FY 1891-95 sales in
violation of the terms of § 2001(k). The court may compel such
action undexr 5 U.S.C. § 706(1). Defendants have also unlawfully
withheld and unreasonably delayed the completion of the adminis-
trative steps that must be completed prior to September 10, 1985
so that the sales can all be awarded and released by the statuto-
ry deadline. The withholding and delay in completing cthese

Manrk C. RuTZiIcK Law FiIRMm
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preliminary steps is also in violation of the terms of § 2001 (k).
and the court mwmay also compel such action under 5 U.S.C.
§ 706(1).

PRAYER FOR_RELITEF

WHEREFORE, plaintiff prays for judgment as follows:

1. A declaration that § 2001(k) of Pub. L. 104-19 requires
defendants Glickman and Babbitt by September 10, 1995 to award,
release, and permit to be completed in fiscal years 1995 and
1996, with no change in originally advertised terms, volumes, and
bid prices, all timber sales offered prior to July 27, 1995 in
all national forests in Oregop and Washington and BLM districts
in western Oregon, including the FY 1991-95 sales;

2. A permanent injunction compelling and directing
defendants Glickman and Babbitt by September 10, 1995 to award,
release, and permit to be completed in fiscal years 1955 and
1996, with no change in originally advertised terms, volumes, and
bid prices, all timber sales offered prior to Juiy 27, 1955 in
all national forests in Oregon and Washington and BLM districts
in western Oregon, including the FY 1981-95 sales:;

3. A temporary restraining order and preliminarf injunc-
tion compelling and directing defendants Glickman and Babbitt to
take all administrative actions necessary prior to September 10,
1995 to be able by September 10, 1895 to award,” release, and
permit to be completed in fiscal years 1995 and 1996, with no
change in originally advertised terms, volumes, and bid prices,
2ll timber sales offered prior to July 27, 1985 in all national

Mapk C. Rutzick Law FiRm

A Prglameona Covoorsuon
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forests in Oregon and Washington and BLM districts in western
Oregon, inecluding the FY 1951-95 sales;

4. Costs and attornéy fees under sections (b) and (d) of
the BEqual Access to Justice Act, 28 U.S.C. § 2412; and

5. Such other relief as the court deems just and equita-
ble.

AL
81—

" —

Dated this day of August, 1995.

MARK C. RUTZICK LAW FIRM
A Professional Corporaticn

: Mark C. Rutzick
v Alison Kean Campbell
Attorneys for Plaintiff
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S ' Mark C. Rutzick Law Firm

A Professional Corparation
Attorneys at Law
500 Pioneer Tower

888 S.W. Fifth Avenue
Portland, Qregon 97204-2089

. (503) 499-4573
MARK C. RUTZICK ) Fax (503) 295-0915

Direct Dial {(503) 499-4572

ALISON KEAN CAMPBELL
Direct Dial (503) 499-4574 August 9, 1995

Admitted to practice in
Oregon and Washington
*Also admitted in New York

Kristine Olson

U.S. Attorney
District of Oregon
888 S.W. Fifth Avenue
Suite 1000

Portland Or 87204

Re: NFRC v. Glickman, Civil Action No. 95-6244-HO

Dear Ms. Olsocn:

As suggested in my letter to Lois Schiffer yesterday, we
. have filed the above-captioned case in Eugene today. We
understand the case is assigned to Judge Hogan. Enclosed are

all the papers we filed today, including a wmotion for a
temporary restraining order and preliminary injunction. We
will complete service with appropriate summonses when we
receive the summonses back from the court. In the meantime,
you now have all the papers we have filed with the court.

I am alsc sending a copy of the papers to Ms. Schiffer’s
attention in Washington, D.C.

Very truly yours,

Mark C. Rutzick

MCR:cp



10
1
12
13
o .
15
16
17
18
18
20
21
22
23
24
25

26

. Page

C:\MCRANO1-3506\IRPTR-PI. 160

Mark C. Rutzick, OSB # 84336
Alison Kean Campbell, OSB #53011
MARK C. RUTZICK LAW FIRM

A Professional Corporation

500 Pioneer Tcwer

888 S.W. Fifth Ave.

Portland, Oregeon 97204-2088
(503) 459-4573 '

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESQURCE
COUNCIL, an Oregcn corporation, Civil No. 95-G24y4Y HO
Plaintiff,
’ MOTION FOR TEMPORARY
RESTRAINING ORDER AND
PRELIMINARY INJUNCTICN

vVsS.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Request For Oral Argument

Defendants.

J R N P )

Pursuant to Fed. R. Civ. P. 65{a) and (b) plaintiff North-
west Forest Resource Council moves fof a temporary restraining
order and preliminary injunction compelling and directing
defendants Glickman and Babbitt to take all administrative
actions necessary prior to September 10, 1995 to be able by
September 10, 1995 to award, release, and permit to be completed
in fiscal years 1995 and 19%6, with no change in originally
advertised terms, volumes, and bid prices, all timber sales

offered prior to July 27, 1995 in all of the national forests in

MARK C. RuTzick LAw FiRm
A Profesmona Corpor 8tion

1 - MOTION FOR TEMPORARY RESTRAINING ORDER Arornays at Law

500 Pioneer Tower
AND PRELIMINARY INJUNCTION 888 S.W. Fiith Avenae

Portland, OR 97204-2088
(503} 499-4573 & Fax (503 285.0915
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Oregon and Washington and Bureau of Land Management districts in
western Oregon, including timber sales offered in years 6ther
than fiscal year 1990.

In support of this motion the court is respectfully referred

to Plaintiff’s Memorandum In Support o©f Motion for Temporary

Restraining Order and Preliminary Injunction and the Declaration

of Robert E. Ragon filed herewith.
-
Dated this 0-7 day of August, 1995.

MARK C. RUTZICK LAW FIRM
A Professional Corporation

) 3
By:Markyg. Rut 2% ck \

Alison Kean Campbell
Attorneys for Plaintiff

MaRrk C. Rutzick Law Firm
A Protasmonal Corporatior.
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Mark C. Rutzick, OSB # 84336
Alison Kean Campbell, OSB #93011
MARK C. RUTZICK LAW FIRM

A Professional Corporation

500 Pioneer Tower

888 S.W. Fifth Ave.

Portland, Oregon 97204-2089
(503) 499-4573

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESQURCE
COUNCIL,. an Oregon corporation,

Plaintiff,
vs.
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Intericr,

Defendants.

L e N T W N N N

PLAINTIFF’'S MEMORANDUM IN SUPPORT OF
MOTION FOR TEMPORARY RESTRAINING ORDER
AND
PRELIMINARY INJUNCTION

Ccivil No. 9d5-244 HO

MaRK C. Rutzick Law Fiam

1 - MEMORANDUM IN SUPPORT OF MOTICN FCR
T.R.O. AND PRELIM. INJUNCTICN

A Prolessionsl Corpor stion
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Statutes

28 U.S.C. § 1361

Public Law 101-121 (103
Section 318

Rescissions Act of 1995,
104-19,

Pub.

L.

Legisglative History

141 Cong. Rec.
141 Cong. Rec.
141 Cong. Rec.
141 Cong. Rec.
141 Cong. Rec.
141 Cong. Rec.
141 Cong. Rec.
141 Cong. Rec.
141 Cong. Rec.
141 Cong. Rec.
H. R. 1158

H. Rep. 104-124
Miscellaneous

Stat. 745),

§ 2001 (k) . 1-6, 8,

H3218 (March 15, 1995)

H3231 {March 15, 1995)

H3232 (March 15, 1985)

H3233 (March 15, 1985)

H5024-25

(May 16, 1995)

H5050 (May 16, 1995)

H6644

S4868-69

55380

S10467
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INTRODUCTION

Plaintiff Northwest Forest Rescurce Council {"NFRC"} ,
representing several dozen timber companies, has filed an action
for expedited declaratory and injunctive relief to enforce
§ 2001 (k) of the emergency salvage timber law enacted July 27,
1895, Pub. L. 104-19, which imposes a clear mandatory duty on
defendants Dan Glickman, Secretary of Agriculture, and Bruce
Babbitt, Secretary of the Interior, to award and release by
September 10, 1985 all timber sales offered prior to the date of
enactment in the national forests of Oregon and'Washington and |
the Bureau of Land Management ("BLM") administrative districts in
western Oregon.

Despite the clear and absclute terms c¢f this new law,
defendants Glickman and Babbitt have taken no steps to be able to
award and release by September 10, 1995 some 42 timber sales from
national forests in Oregon and Washington and BLM districts in
western Oregon containing 170 millicn board feet of timber that
were offered for sale by the Forest Service and the BLM in fiscal
years 1991 and thereafter. Defendants Glickman and Babbitt
apparently intend only to award and release certain timber sales
offered in fiscal year 1990, and not to award and release any
sales offered in other years. The single issue in this case is
whether sales offered in fiscal years other than 1990 must be
awarded and released under § 2001(k).

NFRC is seeking an expedited ruling on the merits of this

case prior to September 10, 1995. Pending the ruling on the
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merits, NFRC seeks limited temporary relief to preserve the
status quo by requiring defendants Glickman and Babbitt to
complete all preliminary review and preparation of the sales in
question (not including award of the sales) prior to September
10, 1995 so that defendants can award and release the sales by
September 10, 1995 if ordered to do so by this court.

As NFRC is highly likely to succeed on the merits of this-
case and faces the irreparable loss of the right guaranteed by
Congress unless temporary relief 1s granted, NFRC is entitled to
a temporary restraining order and preliminary injunction granting
the limited relief it has requested.

STATEMENT OF FACTS

There are few facts involved in this case, and none will be
in dispute.

1. Section 2001(k}.

On July 27, 1995 the President signed into law Pub. L. 104-
19, the Rescissions Act of 1985. Section 2001 of this law
contains a series of provisions establishing an "Emergency
Salvage Timber Sale Program." Section 2001(k) (1) directs the
award and release of certain previously offered timber sales as
follows:

(1) AWARD AND RELEASE REQUIRED ..—-Notwithstanding
any other provision of law, within 45 days
after the date of the enactment of this Act,
the Secretary concerned shall act to award,
release, and permit to be completed in fiscal
years 1995 and 1996, with no change in origi-
nally advertised terms, volumes, and bid

prices, all timber sale contracts offered or
awarded before that date in any unit of the
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National Forest System or district of the
Bureau of Land Management subject to sectiomn
318 of Public Law 101-121 (103 Stat. 745).
The return of the bid bond of the high bidder
shall not alter the responsibility of the
Secretary concerned to comply with this
paragraph.

§ 2001(k) (1) {(emphasis added). Subsections (k) {(2) and (3}, not
currently at issue in this case, provide that if a threatened or
endangered bird species is known to be nesting within a sale unit
area, alternative volume of like kind and value must be provided
to the sale owner in place of the unit where the nesting is
occurring.

2. Section 318.

Section 318 of Pub. L. 101-121 (103 Stat. 745), referred to
in the new law, was enacted by Congress in 1989 tc mandate timber
sales 1in specified volumes in fiscal year 1990 in Oregon and
Washington. See Robertson v. Seattle Audubon Society, 503 U.S.
429, 430 (1992). Section 318(a) directed:

(1) The Forest Service shall offer . . . an
aggregate timber sale level of seven billion
seven hundred million board feet of net
merchantable timber from the national forests
of Oregon and Washington for fiscal vyears
1989 and 1990.
{2) The Bureau of Land Management shall offer
such volumes as are required in: fiscal year
1990 tc meet an aggregate timber sale level
of one billion nine hundred million board
feet for fiscal years 1989 and 1990 from its
administrative districts in western Oregon,
Id. By its terms Section 318 expired on September 30, 1950.
Section 318(k); Robertson v. Seattle Audubon Society, 503 U.S. at

430.
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Thus, the "unit{s] of the National Forest System or dis-
trict[s] of the Bureau of Land Management subject to sSection 318
of Public Law 101-121 (103 Stat. 745)" referred to 1in
§ 2001(k) (1) are "the natiocnal forests of Oregon and Washington"
and thé BLM "administrative districts in western Oregon."*

3. Timber sales in dispute.

In the national forests of Oregon and Washington, the Forest:
Service has, to plaintiff’s knowledge, approximately 15 timber
sale contracts, three awarded and 12 unawarded, c¢ontaining
approximately 47 million board feet of timber that were offered
prior to Jﬁly 27, 1985 in years other than fiscal year 19950.
Declaration of Robert E. Ragon, § 6. There may well be addition-
al sales not yet known to NFRC.

In its western Oregon administrative districts, the BLM has
approximately 27 unawarded timber sale contracts containing
approximately 125 million board feet of timber that were offered
priocr to July 27, 1995 in years other than fiscal year 1990.
Id., ¥ 5. |

Defendants Glickman and Babbitt, through their agents and
employees and other representatives of the Clinton Administra-
tion, have verbaily denied that sales offered in fiscal years
other than 1990 ("FY 1991-95 sales") must be awarded and released
under '§ 2001 (k). Ragon Dec., ¢ 12. Although representatives of

the Clinton Administration have claimed that defendants Glickman

! These districts are Salem, Eugene, Roseburg, Coos Bay,

Medford and Lakeview.
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and Babbitt intend to issue written instructions in the near
future interpreting subsection (k) along with other subsections
of § 2001, no such instructions have issued to date. Id., § 12.

Most of the sales in question require some office review and
on-site marking or examination of trees before the sales can be
awarded. Ragon Dec.; { 8. To date defendants Glickman and
Babbitt have failed to initiate any review or preparation of the
FY 1991-95 sales to be in a position to award them by September
10, 1995. Id., 99 8-10. Unless defendants Glickman and Babbitt
begin immediately to take the steps necessary to prepare the FY
1991-95 sales for award and release by September 10, 1885,
defendants will be unable to award and release the FY 1991-95
sales by September 10, 1995 and will violate § 2001(k) (1)
irrespective of the instructions they may give in the future, and
irrespective of whether this court orders them to comply with the
statute.
4. Plaintiff’s injury.

NFRC is a nonprofit corporation representing several hundred
timber and logging companies, including most of the companies
that have the right to award and release of the 42 or more sales

at issue in this case. Ragon Dec. {§ 1-2.2 NFRC and the compa-

? Amcng the companies represented by NFRC that are statuto-

rily entitled to the award and release of one of more timber
sales under § 2001(k) are Rosboro Lumber Co., Douglas County
Forest Products Co., D.R. Johnson Lumber Co., Croman Corp., Rough
& Ready Lumber Co., Boise Cascade Co., Thomas Creek Lumber Co.,
Scott Timber Co., Lone Rock Timber Co. and CLR Timber Holdings,

Inc. Ragon Dec., § 2. :
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nies it represents will be irreparably injured by defendants’
failure to award and release the FY 1991-95 sales by September
10, 1995 because Congress has granted the companies that right
absolutely and unconditionally. Congress determined that award
and release cf this timber is required as an emergency measure to
restore timber supply in QOregon and Washington after years of
limited federal timber offerings. NFRC and the companies it
represents have no adequate remedy at law for the loss of this
irreparable right granted by Congress.
ARGUMENT
NFRC IS ENTITLED TO A TEMPORARY RESTRAINING ORDER AND
PRELIMINARY INJUNCTION REQUIRING DEFENDANTS TO PRESERVE
THE STATUS QUO SO THEY (AN COMPLY WITH § 2001(k)
FOLLOWING THE FINAL JUDGMENT OF THIS COURT.
A. Standard for restraining order and preliminary injunction.
The Ninth Circuit’s familiar standard for the grant of a
temporary restrailning order or preliminary injunction is as
follows:
A moving party is entitled to a preliminary
injunction if it demonstrates that it 1is
likely to succeed on the merits and may
suffer irreparable injury, or that serious
questions exist on the merits and the balance
of hardships tips in its favor. . . . The
two tests are not separate but represent a
sliding scale in which the required probabil-
ity of success on the merits decreases as the
degree of harm increases.
Self-Realization Fellowship Church v. Ananda Church of Self-
Realization, ___ F.3d __, 1995 WL 384367 *13 (9th Cir. July 6,

1595} .
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B. NFRC is highly likely to succeed on the merits.

This case involves a single simple issue of statutory
construction. The first rule of statutory interpretation is that
a statute 1s interpreted and applied according to its plain
meaning. Chevron U.S5.A., Inc. v. Natural Resource Defense
Council, Inc. 467 U.S. 837, 843 (1984). Where the plain meaning
of statutory language is clear, no resort is legislative history
is required, unless there 1is "clearly expressed legislative
intention contrary to the language." INS v. Cardoza-Fonseca, 480
U.S. 421, 446-49 (1987); Williamson V. C.I‘.R.,.974 F.2d4d 1525,
1531 (9th Cir. 1992)., An ambiguity exists in a statute only if
there are two or more reasonable interpretations of the statute.
United States v. Iron Mountain Mines, Inc. 812 F. Supp. 1528,
1557 (E.D. Cal. 1992). If an ambiguity exists, the court may
refer to the legislative history. United States v. Aguilar, 21
F.3d 1475, 14890 (9th Cir. 1994), aff’d in part, rev’d in part and
remanded, 115 S. Ct. 2357 (1995). If the statute and legislative
history clearly reveal Congress’ intent, an administrative
agency’s interpretation of the statute is entitled to no weight.
Chevron, 467 U.S. at 843 n.S.

A statute must be interpreted to give significance to all of
its parts:

Undgr accepted canons of statutory interpre-
tation, we must interpret statutes as a
whole, giving effect to each word and making
every effort not to interpret a provision in

a manner that renders other provisions of the
same statute inconsistent, meaningless, or

superfluous.
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Boise Cascade Corp. v. U.S.E.P.A., 942 F.2d 1427, 1432 (9th Cir.
1991); Bresgal v. Brock, 843 F.2d 1163, 1166 (9th Cir. 1987).

In this case the plain meaning ofAthe § 2001 (k) supports
NFRC’s ©position, and the Alegislative history convincingly
confirms that plain meaning. There is no basis in the words of
the statute or the legislative history for defendants to refuse
to award and release the FY 1991-95 sales.’

1. The plain meaning of the statute releases FY 1991-95
sales.

The meaning of § 2001(k) is clear: it reduires the Secre-
taries within 45 days of the date of enactment to award, release
and permit completion of "all timber sale contracts offered or
awarded before that date in any unit of the National Forest
System or district of the Bureau of Land Management subject to
section 318."

There is no ambiguity to this phrase. All contracts offered

or awarded before July 27, 1885 in the natiocnal forest units and

- BLM districts subject to Section 318 must be awarded and re-

leased. The phrase "subject to section 318" modifies the phrase
"any unit of the National Forest System or district of the Bureau
of Land Management," and defines the geographic reach of
§ 2001 (k). Within that geographic region (all national forests
in Oregon and Washington, all BLM districts in western Oregon),

all timber sales offered before July 27, 1995 must be awarded and

* For this reason NFRC seeks an award of attorney fees under

§ 2412 (b) to be paid in accordance with § 2412 (c) (2).
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released within 45 days.

Since enactment of the law (never before), some Administra-
tion officials have argued that "subject to Section 318" does not
modify the phrase it follows (i.e., "any unit of the National
Forest System or district of the Bureau of Land Management") but
instead modifies the earlier phrase "all timber sale contracts, "
and therefore only requires the release of the specific timber
sales that were offered in fiscal year 1990 under Section 318.
In this view, the statute releases "all timber sale contracts

subject to section 318."

This is not a reasonable or even plausible interpretation of
the law, and creates no ambiguity. This argument ignores the
words used in the statute, .and requires a tortured, ungrammatical
twisting of the sentence. It wviolates a standard rule of
statutory interpretation:

The general rule is that a qualifying phrase

or clause only modifies that which immediate-

ly precedes it. "Referential and qualifying

words and phrases, where no contrary inten-

tion appears, refer solely to the last ante-

cedent. The last antecedent is the last

word, phrase, or clause that can be made an

antecedent without impairing the meaning of

the sentence. "
Zogbi v. Federated Dept. Store, 767 F. Supp. 1037, 1039 (C.D.
Cal. 1991) {(citing 2A Sutherland on Statutes § 47.33 at 245 {4th
ed. 1984)); accord, Pacificorp v. Bonneville Power Administra-
tion, 856 F.2d 94, 97 (9th Cir. 1988) {(rule applies unless it
leads to absurd results).

The Administration argument is implausible because if
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Congress had intended to 1limit relief to Section 318 timber
sales, it could simply have directed the release of "all timber
sales subject to Section 318."

The Administration argument renders two phrases in
§ 2001 (k) (1) completely meaningless: (1) "offered or awarded
before that date [of enactment of the lawl]" and (2) "in any unit
of the National Forest System or district of the Bureau of Land
Management." This result 1is of course contrary to the rule of
statutory interpretation requiring every word- and phrase in a
statute to be given meaning, Boise Cascade Corp. v. U.S.E.P.A.,
942 F.2d at 1432:

1. Since all Section 318 sales were by definition offered
in fiscal year 1%90 (the statute expired September 30, 1990), the
phrase "offered or awarded before that date [of enactment of the
law]l" would be meaningless and unnecessary 1if only Section 318
sales were covered. 'The phrase "offered or awarded before that
date" only makes sense if the statute applies to later sales
since only in that case would a cut off date be necessary.
Applying the law to sales offered in fiscal years ;991-1995 gives
the cut off date meaning since sales offered after July 27, 1895
are not covered by the law.

2. The phrase "in any unit of the National Forest System
or district of the Bureau of Land Management" is also rendered
meaningless if the statute is limited to "all timber sale
conitracts . . . subject to section 318." Under that interpreta-
tion all the Section 318 sales in "any unit of the National
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. 1 Forest System or district of the Bureau cof Land Management" would

2 be released even if that phrase were absent, and thus the phrase
3 would add nothing to the law. The only possible meaning of the
4 phrase "in any unit of the National Forest System or district of
5 the Bureau of Land Management" is in conjunction with the phrase
6 "subject to secticn 318" to define the geographic scope of the
7 area in-which sales are released. The court must give the
8 statute this meaning to give effect t‘o every word of the law.

9 Boise Cascade Corp. v. U.S.E.P.A., 942 F.2d at 1432.

10 The Administration argument also contradicts Congress’
11 heading for section (k): "AWARD AND RELEASE OF PREVIOUSLY OFFERED AND
12 UNAWARDED TIMBER SALE CoNTRACTS." The heading would have read "Award
13 and Release of Section 318 timber sales" under the Administration

. 14 Qiew. The heading is much broader, in line with the plain
15 meaning of the statute.
16 2. The legislative history of § 2001(k} confirms the plain

meaning of the statute.
v In the House of Repre;sentatives, the emergency salvage
v timber bill was offered as an amendment to the rescissions bill
e in the House Appropriations Committee. The section releasing
* previously offered or awarded sales (then called § 307(i))
3 contains the identical language ultimately enacted in
“ § 2001 (k) (1) that is at issue in this case. 141 Cong. Rec. H3218
= (March 15, 1995).
24
The sponsor of the bill was Rep. Charles Taylor of North

- Carolina, a member of the Interior Appropriations Subcommittee of
26
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the House Appropriations Committee. Rep. Taylor is an expert at

forestry matters, as the only forester serving in Congress. See

141 Cong. Rec. H3232 (March 15, 1995).

On the floor of the House of Representatives Rep.

Taylor

offered an explanation of this section which confirms its plain

meaning:

Secticn (i) of section 307 addresses
another related timber supply problem of an
emergency nature. .

Previously-offered timber sales in the
Northwest cannot be cperated due to adminis-
trative delays and reviews. Many of these
sales were mandated by Congress in Section
318 of the Department of interior and Related
Agencies Appropriations Act, Fiscal Year
1990, Pub. L. 101-121; others were offered in
fiscal vear 1991 and some more
recently.

Subsection 307 (i) (1) frees up all these
sales, saving the government over one hundred
million dollars in buyout claims, generating
the $207.8 million in revenues and immediate-
ly providing substantial amounts of timber
for mills hurt by Federal supply reductions.
It applies to all mnaticnal forests and BLM
districts that were subject to Section 318 of
the Department of interior and Related Agen-
¢ies Appropriations Act, Figcal Year 1990,
Pub. L. 101-121; it applies throughout fiscal
years 1995 and 1996, or longer as necessary,
notwithstanding any other provision of law;
and it requires full compliancy by the agen-
cies within 30([*] days of the date of enact-
ment of the section. It directs the award of
all unawarded sales as originally advertised,
whether or not bids on a sale previously
rejected, and it directs the releage of these
sales and all other awarded sales in the
affected area so that all the sales can be
operated to completion, on their original

4
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terms, in fiscal years 1995 and 1996.
141 Cong. Rec. H3233 (March 15, 1995) {(emphasis added) (attached
hereto as Exhibit A). Rep. Taylor’s explanation is entitled to
great weight: The "remarks ... of the sponsor of the language
ultimately enacted([] are an authoritative guide to the statute’s
construction." North Haven Bd. of Ed. v. Bell, 456 U.S. 512,
526-27 (1982} .

Rep. Taylor also went to great lengths to assure that the
Administration understood Congress’ intent,_writ;ng a letter to
Forest Service Chief Jack Ward Thomas and having several meetings
with Forest Service staff to assure no misunderstanding about the
intent of the law. 141 Cong. Rec. H3232, H3233 (letter). The
Administration never expressed any doubt about the meaning of
§ 2001 (k) before it was enacted into law.

In the Senate, Senator Gorton, chairman o©of the Senate
Intefior Appropriations subcommittee, cffered the Taylor amend-
ment. 141 Cong. Rec. S4868-69. On April 6, 1995 the bill passed
the Senate on a vote of 99-0 with language describing the sales
to be released that was identical to the House bill, and to
§ 2001 (k) as ultimately enacted. 141 Cong. Rec. S5380. A
conference committee reconciled otﬁer differing elements of the
rescissions bill, and approved it on May 11, 1995. The confer-
ence bill contains § 2001(k) as enacted into law except the
release time was later extended from 30 days to 45 days from
enactment. 141 Cong. Rec. H5024-25 (May 16, 1995) (Exhibit B).
The conference report, H. Rep. 104-124, expressly confirms the
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plain reading of § 2001(k) (1) and Rep. Taylor’s explanation of
it:

The bill releases all timber sales which were
offered for sale beginning in fiscal year
1990 to the date of enactment which are
located in any unit of the National Forest
System or District of the Bureau of Land
Management within the geographic area encom-
passed by Section 318 of the Fiscal Year 1990
Interior and Related Agencies Appropriations
Act. Included are all sales offered, award-
ed, or unawarded, whether or not bids have
subsequently been rejected by ‘the offering
agency, with no change -in original terms,
volumes, or bid prices. '

141 Cong. Rec. HS5050 (May 16, 15995) (emphasis added) (attached
hereto as Exhibit (). A conference report 1is universally
recognized as the most authoritative piece o0f legislative
histoxry:

Because the conference report represents the

final statement of the terms agreed to by

both houses, next to the statute itself it is

the most persuasive evidence of congressional

intent.
Dept. of Health & Welfare, State of Idaho v. Block, 784 F.2d 895,
901 (Sth Cir. 1986), quoting Demby v. Schweiker, 671 F.2d 507,
510 (D.C.Cir. 1981); RJR Nabisco, Inc. v. U.S., 955 F.2d 1457,
1463 (llth Cir. 1992) (collecting cases to same effect). NoO one
from the Administration ever expressed any disagreement with this
view before enactment of the law.

Subsequently the President vetoed the conference bill (H. R.
1158) . After negotiations between the White House and Congress,
agreement was reached on a new rescissions bill. The new bill
was approved by the House on June 29, 1995, 141 Cong. Rec.
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H6644), approved by the Senate on July 21, 15895, 141 Congt Rec.
S10467, and signed into law by the President on July 27, 1995.
Section 2001 (k) was unchanged from the conference bill approved
in May except the time for releasing sales was extended from 30
days to 45 days after enactment.

On the day the President signed the bill, the congressional
sponsors of the bill wrote a letter to Secretaries Glickman and
Babbitt once again confirming that Congress’ intent in § 2001 (k)
is reflected in the plain meaning of the law:

We want to make it clear that subsection (k)
of the salvage legislation applies within the
geographic area of National Forest units and
BLM disgtricts that were subject to Section
318 of the Department of Interior and Related
Agencies Appropriations Act, Fiscal Year
1990, Pub. L. 101-121, and within that geo-
graphic area requires the releasé of all
previously offered or awarded timber sales,
including Section 318 sales as well as all
sales offered or awarded in other years (such
as Fiscal Years 1991-95) that are not subject
to Section 318. The reference to Section 318
in subsection (k) (1) defines the geographic
area that is subject to subsection (k).

This interpretation is wvital to the
policies 1intended 1in Section 2001. The
legislation directs all sales referenced in
subsection (k) to be released promptly to
local mills to avoid further economic dislo-
cation in rural timber-dependent communities.

Letter to Secretary Dan Glickman and Secretary Bruce Babbitt from
Senators Frénk Murkowski, Larry Craig and Slade Gorteon and
Representatives Don Young, Charles Taylor and Pat Roberts.
(Attached as Exhibit D) (emphasis added).

These six members of Congress are the chairmen of the
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appropriations and authorizing committees for forestry legisla-
tion in both houses of Congress:

Senator Murkowski: Chairman of the Senate Energy and
Natural Resources Committee.

Senator Craig: Chairman of the Forestry, Conservation and
Rural Revitalization subcommittee of the
Senate Agriculture, Nutrition and Forestry

Committee.

Senator Gorton: Chairman of the Interior Appropriations
subcommittee o©f the Senate Appropriations
Committee.

Rep. Young: Chairman of the House Resources Committee.

Rep. Taylor: Member of the Interior Appropriations subcom-

mittee of the House Appropriations Committee.

Rep. Roberts: Chairman of the House Agriculture Committee
(which has jurisdiction over forestry).

As sponsors and relevant committee and subcommittee chair-
men, their contemporaneous interpretation of the legislation they
passed is another highly persuasive expression of legislative
intent. North Haven Bd. of Ed. v. Bell, 456 U.S. at 526-27; see
Montana Wilderness Ass’n v. U.S. Forest Service, 655 F.2d 951,
557 (9th Cir. 1981), cert. denied 455 U.S. 989 (1982).

3. The BLM was aware In March 1995 that FY 1991 -85 sales
are released under the salvage law.

The Administration’s current position is also contradicted
by the actions of the BLM as far back as March 1995 when the.
House of Representatives first passed § 2001(k) (1) (then known as
§ 307(1i)) with identical language. Back in March the BLM Oregon
state office prepared, and later distributed to NFRC, two tables

listing by name the 27 FY 1991-95 timber sales that would be
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released by the new law. Ragon Dec., §{ 5 and Exhibit 1, Tables
2 and 3. The volume of timber in the 27 FY 1991-95 sales (125
million board feet) is almost double the volume in the 13 Section
3i8 sales (70 million board feet) -- not a trivial detail but the
bulk of BLM timber to be released under the new law.

The BLM understood since March that the FY 1991-55 sales
were to be released. The BLM’s actions in March make the
Administration’s post-enactment position that much more incredi-
ble in every sense of the word.

4. NFRC will prevail on its claims.

a. NFRC has standing.

A plaintiff has standing to seek mandamus under 28 U.S.C.
§ 1361 if he is within the "zone of interests" protected by the
underlying statute. Silveyra v. Moschorak, 989 F.2d 1012, 1014
n.1 (9th Cir. 1993). NFRC's members are the specific intended
beneficiaries of § 2001(k). A nonprofit corporation like NFRC
devoted to furthering the interests of its members who are the
beneficiaries of the underlying statute has standing to maintain
a mandamus suit to compel an agency to act in accordance with the
statute. Greater Los Angeles Council on Deafness, Inc. v.
Baldrige, 827 F.2d 1353, 1358 (9th Cir. 1987).

b. NFRC is entitled to mandamus relief.

Mandamus relief is available when " (1) the plaintiff’s claim

is clear and certain, {(2) defendant official’s duty to act is

ministerial, and so plainly prescribed as to be free from doubt,

and (3) no other adequate remedy is available." Barron v. Reich,
Manrk C. RUT2iCK Law FIam
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13 F.3d 1370, 1374 (9th Cir. 1994), quoting Fallini v. Hodel, 783
F.2d 1343, 1345 (9th Cir. 1986). Mandamus jurisdiction exists
"when a plaintiff has a clear right to relief, a defendant has a
clear duty to act and no other adequate remedy is available.™®
Piledrivers’ Local Union No. 2375 v. Smith, 695 F.2d 390, 392
(9th Cir. 1s82).

Mandamus relief is available even where the interpretation
of the underlying statutory duty is in dispute. "Jurisdiction in
a mandamus action is not lacking even though the statute requires
construction to determine the duties it creates." Piledrivers’
Local, 695 F.2d at 392 (mandamus Jjurisdicticn to determine
geographic reach of statute); 13th Regicnal Corp. v. U.S. Dept.
of Interior, 654 F.2d 758, 760 (D.C. Cir. 1980) ("as long as the
statute, once interpreted, creates a peremptory obligation for
the officer to act, a mandamus action will lie").

Mandamus is appropriaté even where the statutory deadline
for government action has not yet occurred, if it is apparent
that "the program adopted by the government makes it impossible"
to comply with the statutory timeframe. Garcia v. Taylor, 40
F.3d4 299, 302 (Sth Cir. 199%94). Moreover, where the government
has stated that it will not comply with a statute, mandamus is
appropriate even where time remains under the statute for the
government to act:

The proper inquiry is whether the government
has any intention of attempting to complete
the administrative process before [the statu-

tory deadline]. Let there be all the time in
the world, if the government has expressed an
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intention to proceed in a manner that will
violate the statute, mandamus may lie.

Id.

Mandamus will also lie even where an official’s responsi-
bilities are in some respects discretionary, where there exist
"statutory or regulatory standards delimiting the scope or manner
in which such discretion can be exercised." Barron v. Reich, 13
F.3d at 1376; Silveyra v. Moschorak, 989 F.2d at 1014. 1In these
cases "mandamus will lie when the standards have been ignored or
violated." Barron v. Reich, 13 F.3d at 1376. |

c. Declaratory and injunctive relief are
also available.

Where jurisdiction exists under section 1361, declaratory
and.injunctive relief are also available. "Mandamus jurisdiction
under 28 U.S.C. § 1361 permits flexibility in remedy," Crawford
v. Cushman, 531 F.24 1114, 1126 {({2d Cir. 1976), including injunc-
tive and declaratory relief. Tagupa v. East-West Center, Inc.,
642 F.2d 1127, 1129 (9th Cir. 1981) (mandatory injunction may
properly issue along with mandamus, compelling federal defendants
to carry out their duties); National Treasury Employees v. Nixon,
492 F.2d 586, 616 and n.65 (D.C. Cir. 1974) (appropriate to issue
declaratory relief after mandamus jurisdiction established) .

C. NFRC and the companies it represents face irreparable harm
unless preliminary injunctive relief is granted.

NFRC and the companies it represents face irreparable harm
if defendants violate the mandatory terms of § 2001(k). Congress

directed the release of these sales as part of the emergency
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salﬁage program because of the timber supply shortage in the
Northwest produced by vyears of limited federal timber sale
oﬁferings. 141 Cohg. Rec. H3231 (March 15, 1835) (Rep. Taylor)
(sales released by § 2001 (k) will "immediately provid(e] substan-
tial amounts of timber for mills hurt by Federal supply reduc-
tions"}. The sponsors advised the Secretaries on July 27, 1955.
that release of the FY 1991-95 sales "is vital to the policies
intended in Section 2001 . . . to avoid further economic disloca-
tion in rural timber-dependent communities." Exhibit C at 2.

Defendants’ cufrent failure to initiate the administrative
steps needed to award and release the FY 1991-95 sales by
September 10 will frustrate and defeat Congress’ very clearly
expressed intent unless this court intervenes to grant the
limited injunctive relief NFRC has requested. Preliminary relief
1s needed immediately to put the agencies in a position to comply
with § 2001 (k) by September 10.

Conversely, this limited preliminary injunctive relief will
cause no irreparable harm to the defendants. The requested
relief does not require the immediate award of the sales. It
does not harm or prejudice the defendants in any way.

D. Preliminary injunctive relief is in the public interest.

A court must consider the public interest in determining
whether to grant injunctive relief. Sierra Club v. Penfold, 857
F.2d 1307, 1318 (9th Cir. 1988). There is no stronger public
interest than in having government officials and agencies obey
the law. Seattle Audubon Society v. Evans, 771 F. Supp. 1081,
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1096 (W.D. Wash.), aff’‘d 952 F.2d 297 (9th Cir. 1991). Flaunting
the clearly expressed intent of Congress is highly injurious to
the public interest.
CONCLUSION
NFRC’s motion for a temporary. restraining order and a
preliminary injunction should be granted.
Dated this _E;:; day of August, 1995.

MARK C. RUTZICK LAW FIRM
A Professional Corporation

I

Mark C. Rutzick
Alison Kean Campbell
Attorneys for Plaintiff
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March 15, 1995

conditions while providing the second-
ary benefit of increased fiber supplies
for our region's mills.

Mr. Chairman, I would have liked to
offer a balanced alternative to this pro-
posal today, but the Republican leader-
ship would not allow {t. The issue
should never have been brought to the
floor in this fashion. Salvage and forest
health should be properly debated in
the committees with jurisdiction and
expertise and not written by special in-
terests in the back rooms out of the
public eye.

This proposal lacks even the most
basic environmental protections for
steep, unstable slopes, fragile soils,
critical riparian habitat, even wild and
scenic rivers. It defines what is to be
harvested as dead, dying. diseased or
associated with the large stands of
green timber to be harvested.

I have legislated salvage before, but I
did it properly {n my first term in Con-
gress. I played a major role in resolving
& sajvage controversy at least as con-
tentious as the forest debate now rag-
ing here in Congress. The Silver Fire
burned and erodes this area of the
Siskiyou Nationa! Forest, long de-
fended Yy environmental activists.
That salvage was successfully done
without harm. We could do the same
across the Western United States if we
were given the chance to offer a proper
emendment.

Mr. Chairman, for too long, the exiremes in
the debale over western forest management
have dominated the stage. On one side, are
those who oppase any timber harvest on our
public lands, even if it is necessary 10 improve
forest heatth and reduce the risk of cata-
strophic fires. On the other side, there are
those who would treat our National Forests as
ttle more than industrial tree farms, sacrificing
even the most basic environmental protections
n the interests of short-term profit.

In my first term in Congress.. | played a
major role in resolving a salvage controversy
at least as contenticus as the forest healh de-
bate now raging in Congress. The Silver Fire
bumed in-a roadless area of the Siskiyou Na-
fional Forest long defended by environmental
activists, The industry wanted to extend a road
into the area and engage in wholesale salvage
of dead and green timber. | was able 1o medi-
ate an agreement that prevented new road
building ang green timber harvest, but allowed
a significant amount of helicopter salvage of
bumed timber.

Neither the mndustry nor the environrmental
community were entirely happy with the agree-
ment we reached. But today the Silver Fire
salvage stands as an example of environ-
mertally sound sahvage that had the additional
benefit of providing a significant volume of tim-
ber.

Today, [ once again find mysell somewhere
between the extremes. On one side are those
who oppase any thinning and salvage logging
in the fire and pest-stricken forests of the
West On the other side are those who would
throw all environmental protection out the win-
dow, and maximize timber production under
the guise of a sound salvage program. Neither
side has it right.

Forests across the West are in the grip of
an ecological cnsis of unprecedented propor-
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tions. The forest health crisis is the resuit of
long term drought and a century of human im-
pacis in the form of fire suppression, timber
harvesting, and the introduction of foreign
pests, to name a few. The result is that mil-
lions of acres of public forest are in the worst
shape they've ever been, victim to disease, in-
sect infestation, and fire.

Fire suppression has played a big part in
undermining forest health. Controiling wildfires
in forests where frequent, low intensity fires
historically kept vegetation sparse has allowed
a huge buiid-up of dense understory vegeta-
tion 1o take place. One study on the Boise Na-
tional Forest in Idaho found that tree density
on one site was about 29 trees per acre for
the 300-plus years before 1908. Today on the
same site, ree density has increased to 533
trees per acrz and the species composition
has changed from predominantly Ponderosa
pine to predominantly Douglas Fir.

Last summer's Westem wildfires provided a
hint of what may lie ahead. Catastrophic fires,
uniike the low-intensity fire regime that has
been the historical norm, could devastate
habitat for many declining and threatened spe-
cies, including Columbia basin salmon popu-
lations.

An ecologically sensitive program of
thinning, controlfed burning and salvage fog-
ging is essential to restoring forest health
across millions of acres in the WestL |i done
with care, such a program coukd improve for-
est conditions, while providing the secondary
benefil of increased fiber supplies for the re-
gion's mills,

We need legistation to help expedite a re-
sponse to the forest health crisis in the West.
But a sound salvage and forest health pro-
gram needs some environmental safeguards.
Unfortunately, the Taylor-Dicks amendment
contains none. The Taylor-Dicks amendment
would allow togging in Wild and Scenic River
comidors and sensitive ripanan and rcadless
areas, with no restrictions based on slope or
soi! conditions. Its definition of salvage is s0
broad that it opens the door to wholesale log-
ging in the region's remaining old growth for-
ests and roadless areas. This is not the bal
anced approach {o forest management that
most Oregonians want to see.

By setting an arbitrary minimum timber saje
level, while prohibiting any environmental con-
siderations on the part of the Forest Service,
the Taylor-Dicks salvage amendment guaran-
tees that sensitive salmon streams will be
damaged, roadless areas will be opened up to
commercial imber harvest, and areas that are
simply unsuitable for timber management will
be logged. This is & proposal that jurches from
ohe unacceptable extreme to the other. That's
why | will vote against this propasal and hope
we have the opportunity to craft a salvage bill
that gets the job done while protecting the vak
ues that Oregonians share.

| would have liked to offer a balanced atter-
native to this proposal today, but the Repub-
lican leadership woukdn't allow it. The issue
should never have been brought to the fioor in
this fashion. Salvage and forest health should
be property debated in the commitiees with ju-
risdiction and expertise, not written by industry
lawyers in backreoms out of the public eye.

So | am faced with two unacceptable
choices—an extreme salvage program with no
environmental safeguards or the status quo,
which is simply not getting the job done.

H3231

It bears stating that the Forest Service is
moving ahead with a salvage program, though
slowly. The agency plans to offer at least 1.4
billion board feet of salvage in each of the
next 2 years. Assistant Secretary Lyons tells
me they coukd offer even more if Congress
would appropriate more money for sale prepa-
ration and other related activities. But this sal-
vage bill contains no additional money for sale
preparation. )

Oregonians, by and large, support policies
that protect our environment and quality of life,
without sacrificing our state’s economic well-
being. | hope to have an opportunity in the
weeks ahead to offer a balanced Oregon alter-
native to the extreme log-it-at-all-costs salvage
approach offered here today. | believe 'l have
the support of most of my stale's citizens
when | do so.

Mr. LIVINGSTON. Mr. Chairman. 1
vield 3 minutes to the gentieman from
North Caroiina [Mr. TAYLOR], the spon-
sor of the amendment and a distin-
guished member of the subcommittee.

Mr. TAYLCR of North Carolina. Mr,
Chairman, in 2 minutes I can tell my
colleagues several things about this.
First of all, it will restore forest
health. Most of the things that have
been said about it so far just are not
true. Scientists recognize that the for-
ests are undergoing a serious ecological
decline because of a lack of manage-
ment. Fire disasters, unnatural species
compositions, disease, insect infesta-
tion: all of these are threatening the
forest health, and this legislation
which has been worked out with profes-
sichals, it has been worked out in con-
sulting with the Forest Service, as
many people as we could find to try to
alleviate this emergency were brought
{n in this short period of time, and it is
an emergency. Even the chief of the
Forest Service, Mr. Chairman, has said
we need to {ncrease our salvage cutting
for forest health.

Second, there are tens of billions of
dollars of revenue coming to the Treas-
ury, or millions of dollars of revenue
coming to the Treasury. It is not a
loss. CBO scored {t $37 million last
year. FPA says it could be as much as
$650 million. Sc¢ it is a very positive
revenue producer.

Third, it will stabilize the cost of
homes. It will create jobs, and that is
why the home builders, and realtors
and many others are supporting this. It
will create thousands of jobs all across
this country in a much needed area,
putting timber in the pipeline, and
that is why the Teamsters -Union sup-
ports it. It is why the Western Council
of Industrial Workers supports it, the
United Paperworkers International
Union supports it, the United Brother-
hood of Carpenters- supports it. the
International Association of Machin-
ists and the Association of Western Pa-
perworkers, because these are mer and,
women who make the livings of this
country and recognire that this will
produce jobs, and they are endorsing
this amendment in this legislation.

Mr. Chairman, it is an opportunity
for us. It is an opportunity for us to
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provide forest health and to provide a
good amendment to this bill.

M:t. Chaiman, | nse to address the provi-
sions of section 307 of H.R. 1159, a measure
co-authored by myself and Mr. DICKS, and
supported strongly by a number of our col
leagues on the Appropriations Commitiee and
on the authonizing committees with junsdiction.

| wish to outline the intent of the prowvision,
and the direction we have provided to the
agencies affected for two reasons. First, | wish
to be sure that the requirements of the provi-
sion are not misrepresented as the debate
over this bill continues to the other body. Sec-
ond, and perhaps more importantly, | wish to
provide clear direction to the implementing
agencies, and do everything possible 1o as-
sure that the agencies understand, and can
execute the direction we have provided.

To this latter end, the authors of section 307
have met several imes with U.S. Forest Serv-
ice Chief, Jack Ward Thomas, and his staff
since the provision imposes most of its re-
quirements on the Forest Service. The Chief
and his staff have been quite heipful in review-
ing the terms of section 307, suggesting modi-
fications 1o assure that these requirements are
technically correct, and evaluating the Forest
Service's technical and operational capability
to meet the requirements of section 307, in-
cluding the volume targets for timber salvage.
As a lorester by training, | am very sensitive
to saddiing owr Federal agencies with marn-
dates that they are not able to implement.

Based upon our discussion with Chief
Thomas #t is the clear understanding of the

uthors of section 307 thal—aside from the
question of whether the Clinton administration
agrees with the goals of section 307 as a mat-
ter of politics and policy—the Forest Service
can implement the provision of section 307 in
a fashion that meets the timber salvage tar-
gets contained in this section. Today, | have
sent a letter to Chief Thomas which | will in-
clude in the RECORD at the end of this state-
ment. In this letter, | review with the Chief the
intention of the authors of section 307 and our
expectations about Forest Service implemen-
tation of the measure. | have asked the Chief
for a prompt response so that, if there is any
difference in interpretation, this can be re-
viewed dunng Senate consideration of the bilt
and any necessary adjustments can be made.
If the measure passes both bodies and is
signed into law, we expect appropriate imple-
menting actions lo camy out a clear congres-
sional intent which is, itsell, grounded in an
understanding of agency capabifities,

Now let me review the terms of section 307.
Section 307 would provide authority and direc-
tion to the Secretaries’ of Agriculture and the
Interior to conduct a 2-year emergency Ssak
vage limber sales program on lands of the
Forest Service and the Bureau of Land Man-
agement {BLM]. The purpose of this one-time,
shon duration congressional mandate is to
eliminate the extraordinary backlog of dead
and dying trees on Federal fands in ali regions
of the country. This backlog has been created
by the alaming decline in forest health and
the unprecedented scale of wildfires over the
[ast 2 years. Without an accelerated and dedi-

ted response from the land management

gencies in planning and conducting these
emergency satvage timber safes, the decaying
trees will soon lose any commercial value,
thereby preventing harvesting and the timely
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accomplishment of reforestation and other res-
toration activities on the alfected lands.

The two Secretaries are directed 10 oHer a
sufficient number of salvage timber sales dur-
ing the 2-year emergency period following en-
actment to ensure that @8 minimum of 3-billion
board feet is sold each year on Forest Service
lands and 115-million board feet is sold each
year on BLM lands {subsec. (b)(2)).

These volume targets were derved after ex-
tensive discussion with the Forest Service and
BLM. The Forest Service targets were estab-
lished after consultation with the Agency's field
offices. They are statutory mandates thal rep-
resent reasonable progress toward reducing
the backlog of dead and dying timber on our
Federal forests. The agencies have indicated
that it is within their capability to achieve these
targets and thereby improve the health of our
Federal forests under the terms of section
307.

A timber sale qualifies as a salvage timber
sale that can be offered under the provisions
ol section 307 only if an important reason for
the sale is the removal of diseased or insect-
infested trees; dead, damaged, or down trees;
or trees affected by fire or imminently suscep-
tible to fire or insect attack. Removal of asso-
ciated trees for the purpose of ecosystem im-
provement or rehabilitation can occur if the
sale has an identifiable component of trees 1o
be salvaged. {Subsec. (a)(4).)

Salvage timber sales are to be oHered
whether or not revenues derived from the
sales are likely to exceed the sales’ costs
(subsec. {c)(5)). In conducting the sales, the
Secretaries are authorized 0 use salvage sale
funds otherwise available to them (subsec.
{LX3)). But the Secretaries are not to sub-
stitute salvage timber sales under section 307
for planned non-salvage saies (subsec. {c){7)).

Section 307 does not permit any salvage
timber sales on specifically protected lands,
namely areas designed by Congress as unils
of the National Wildemess Preservation Sys-
tem, any roadless areas in Colorado or Mon-
tana which were specifically designated by
acts of Congress by geographical name or
map relerence as Wildemess Study Areas,
any roadless areas recommended by the For-
est Service or BLM for wildemess designation
in their most recent land management plans,
and areas where tmber harvesting for any
purpose has been specifically prohibited by a
specific statutory provision. This proscription
does not include any prohibition in any regula-
tion, land management plan, agency guidance,
research ' study, or settiement agreement
which purports 10 rely on general statutory au-
thority (subsec. (g}(2)).

This last distinction is important because we
do not, even by inference, want to prohibit ap-
plication of this section in areas where the
agencies on their own have restricted timber
harvesting. This includes agency initiatives
such as the timber sale screens on the East-
side of the Cascades and the California Spot-
ted Owl Report, the following environmental
assessment, and the pending draft Environ-
mental lmpact Statement. Whether and to
whatever extent the agencies choose to re-
slore the lorest health by scheduling salvage
sales in such areas, they are stil bound to
meet the salvage targets in subsection (0)(2)
of this section.

In order to ensure that the sales are con-
ducted in a timely manner, section 307 re-
quires the two land management agencies to
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follow certain schedules, expedited proce-
dures, and reporting requirements. The sched-
ule for offering timber sales requires that sales
for at least 50 percent of the volume each
agency is directed 1o make available in the
first year must be offered in the first 3 months
after enactment, and sales for at ieast 50 per-
cent of the volume each agency is directed to
make available in the second year must be of-
fered within 15 months after enactment. Sale$
for the remaining 50 percent of the volume re-
quired each year can be spread savenly
throughout the remaining 9 months of the
year. (Subsec. (c}{2).) Te track compliance
with this schedule, the Secretaries are re-
quired to report to Congress every 3 months
throughout the 2-year emergency period on
the sales and volumes offered during the last
3-month period and expected to be offered
during the next 3-month period (subsec.
{bX2)). :

‘To meet this schedule, the Secretaries are
admonished to use all avaitable authority in
preparing and advertising the salvage timber
sales. This includes use of private contractors,
and applying the type of expedited contracting
procedures used to fight fires to the tasks of
adverlising and prepanng salvage sales. To
augment the available personnel, section 307
authorizes employment of former employees
who received voluntary separation incentive
payments under the Federal Workforce Re-
structuring Act of 1994 (P.L. 103-226) without
applying the provisions of Section 3(d)(1) of
P.L 103-226. (Subsec. {c)(4).) ’

Sale procedures are expedited by the re-
quirement that each Secretary prepare a sin-
gle document analyzing the environmentai ef-
fects of each salvage sale. The level of analy-
sis in this consolidated environmental analysis
document is to be that normally contained in
an environmental assessment (not an environ-
mental impact statement} under the National
Environmental Policy Act [NEPA] on the envi
ronmental impacts of the sale generally ahd in
a biological evaluation under the Endangered
Species Act (ESA] on any specific effects the
sale may have on any endangered or threat-
ened species. (Subsec. (c)(1).} The language
of this provision is explicit that these are the
only document and the only procedure re-
quired from an environmental standpoint o
comply with existing laws and regulations
(subsec.(c)(6)). For example, the agency does
not have to prepare a Finding of No Signifi-
cant Impact under NEPA, nor consult with the
Fish and Wildlife Service or National Marine
Fisheries Service under the ESA after com-
pleting the consolidated emvironmental analy-
sis document. Nor is an agency bound by any
existing documents. On the other hand, if a
NEPA document or a biological evaluation is
already prepared for any particular sale by the
date of enactment, a consolidated environ-
mental analysis document need not be pre-
pared for that sale. (Subsec. {c)(1).)

Each Secretary is to make the decisions on
a sale's configuration and whether to offer the
sale on the basis of the consoiidated environ-
mental analysis document. The Secretary may
decide to not cffer the sale or to reduce the
size of the sale for an environmental reason
grounded in the consolidated environmental
analysis document, but he must then deter-
mine if he can meet the applicable volume re-
quirement on schedule, if he determines he
cannot, he must substitute another sale or
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sales with volume equal to the shortfall. (Sub-
sec. (€)(3).)

The Secretary's decision, based on that
consolidated environmental documentation, is
deemed to satisfy all applicable environmental
and land management laws (subsec. (C)(G))-
This means, for example, that the Secretary
cannot be sued lor violation of the Clean
Water Act, the provisions of the National For-
est Management Act conceming species’ via-
bility, unsuitability, or consistency with the re-
source management plans, or the jeopardy or
take standards of the Endangered Species
‘Acl. Furthermore, as indicated, a sale can be
offered that does not comport with a resource
management plan, or interim guidelines, or
management directives. This provision is both
reasoned and consistent with the one-time,
emergency nature of section 307. Few i any
such pians, guidelines, screens, or other
agency guidance contemplaled the dramatic
decline in forest health and consequent un-
precedented wildfires. Section 307 does not
excuse long-term compliance with such agen-
¢y guidance; instead, it permits only a one-
time divergence therefrom. Without such tem-
porary divergence, the very wildiife and other
resources that the guidance is intended 10 pro-
tect may be destroyed or damaged, thereby
rendering the guidance ineffective for the
longer term. Finally, a sale can be offered
even if it would be barred under any decision,
injunction, or order of any federal court (sub-
sec. (c)(8)).

Expedited procedures continue to apply
after the decision to offer a salvage timber
sale. Section 307 bars an administrative ap-
peal of any sale decision (subsec. (¢}}. This
allows challengers 10 go directy to count and
hastens a final disposition of the challenge—
a disposition timely enough to permit the sale
and harvesting of dead and dying timber if the
court utimately determines that the sale is le-
galty valid.

Finally as to expedited procedures, in lan-
guage borrowed verbatim from previously en-
acted law (section 318 of Public Law 101-
121}, section 307 sets deadiines for chal-
lengers for filing and appealing lawsuils chal-
lenging salvage timber sales {15 days and 30
days, respectively) (subsec. (f)(1) and (7)} and
for the district courts to decide the lawsuits (45
days, unless the particular court decides a
longer period is necessary to satisfy Constitu-
vonal requirements) (subsec. {1){5)). To protect
challengers, the section requires that each
challenged timber sale must be stayed by the
appropriate agency for the same 45-day pe-
riod in which the court hears and decides the
case (subsec. (f)(2)). With a mandated auto-
matic stay, restraining orders or preliminary in-
junctions are unnecessary and, therefore, are
barred (subsec. (f}(3)).

A court is free to issue a permanent injunc-
tion against, order modification of, or void an
individua! salvage timber sale if it determines
that the decision to prepare, advertise, offer,
award, or operate the sale was arbitrary and
capricious or otherwise not in accordance with
law (subsec. (f)(4)). As the sale is deemed by
law o satisfy the environmental and land man-
agement laws (subsec. (c)(6)), the challengers
must ailege and prove to the court under this
standard that the sale was arbitrary or caprni-
cious under, or violates a specific provision of
section 307.

The Secretaries’ duties do not stop after the
salvage timber sales are soid, they are di-
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rected to compiete relorestation of the lands
as expeditiously as passible after harvesting
but no later than any periods required by law
or the agencies’ regulations. This last require-
ment is every bit as important as the rest of
the section because it compietes the forest
restoration process and highlights the authors’
commitment to sound forest stewardship.

Section (i) of section 307 addresses another
related timber supply problem of an emer-
gency nature, In this case, the emergency in-
volves govemnment liability for failure to per-
form the terms of a contract.

Previousty-offered timber sales in the North-
west cannot be operated due to administrative
delays and reviews. Many of these sales were
mandated by Congress in Section 318 of the
Department of Interior and Related Agencies
Appropriations Act, Fiscal Year 1990, Pub. L.
101-121; others were offered in fiscal year
1991 and some more recently. Many of these
sales were awarded to purchasers years ago;
the govenment will have to pay tens of mil-
lions of dollars in contract buyouts i these
sales were cancelled. Other sales were auc-
tioned years age but never awarded; in some
cases the agencies rejected bids well after the
auction due lo administrative reviews and
delays and changing standards. This is the
case even though the preponderance of these
sales were approved for harvest in the Record
of Decision accompanying the President's Pa-
cific Northwest Forest Plan, as not jecpardiz-
ing the continued existence of any of the nu-
merous species of wildlife considered by that
plan. The government will forego $S207.8 mil-
lion in timber receipts if these sales are not
operated.

Subsection 307(i)(1) frees up all these
sales, saving the govemment over one hun-
dred million doliars in buyout claims, generat-
ing the $207.8 million in revenues and imme-
diately providing substantial amounts of timber
for mills hurt by Federal supply reductions. It
applies to all national forests and BLM districts
that were subject to section 318 of the Depart-
ment of Interior and Related Agencies Appro-
priations Act, fiscal year 1990, Pub. L. 101-
121, it applies throughout fiscal years 1995
and 1996, or longer as necessary, notwith-
standing any other provision of law; and it re-
quires full compliancy by the agencies within
30 days of the date of enactment of the sec-
tion. It directs the award of ail unawarded
sales as originally advertised, whether or not
bids on a sale previously rejected, and i di-
rects the release of these sales and ail other
awarded sales in the affected area so that all
the sales can be operated tc completion, on
their original terms, in fiscal years 1985 and
1996.

Subsection (i}{2) provides that agency com-
pliance with this section will not provide a
legal basis for a court to block an existing
agency management plan, or to order an
agency to change an existing plan. It leaves in
place all other grounds unrelated to this sec-
tion that may exist for any person to challenge
an agency plan for any reason. It does not al-
fect pending cases challenging agency plans
{or reason unrelated to this section.

CONGRESS OF THE UNITED STATES.
Washington, DC, March 15, 1995.
Dr. JACK WARD THOMAS,
Chief, U.S. Forest Service,
Department of Agriculture,
Weshington, DC.

DzaR CHIEF THOMaS: We write Lo continue

our important dialogue oz the emergency
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forest health amendment contained o Sec-
tion 307 of HR 1159. This amendment has bi-
partisan support in the House, and will
shortly be considered in the Senate when
that body takes up HR 1159,

We thank you and your stalf for the tech-
nical assistance you provided to us rs we de-
veloped the provision. While we understand
the Administraticn has vet to take a posi-
tion on the measure, we nevertheless appre-
ciete the nonpartizsan assistance the Forest
Service provided to make sure that the
amendment 18 drafted {o & technically and
legally sound fashion. We are sensitive to the
need to avold saddliing our federal rescurce
management agencies with mandates that
cannot be implemented on the ground.

To this end we request one more review by
your resource specialists and attoroney advi-
sors of the final language of Sectlon 307, En-
closed is the final language and a floor state-
ment we made during House coasideration
explainibg our intent in writing this amend-
ment. We want to ensure that the amend-
ment can be implemented {n a maoner that
brings salvage timber to the rnarketplace as
quickly as possible within the enviroomental
process provided.

We would like your review to assure that
your specialists agree that the lacguage
would have the on-the-ground efféct that we
intend. Alternatively, if this 1s not the case,
we would ke to koow which provisions are
problematic. why this is the case, and what
technical changes would better accomplish
our purposes.

Let me be clear that we are not asking
whether the Administration, the Agency, or
you support the amendment or agree with Its
intent, We respect any difference of opinion
you might bhave with specific requirements.
Nevertheless. we peed to be sure that we
bave a common understanding that our in-
tent Is implementable under the term of
amendment. If the amendment is passed by
both Houses of Congress and signed by the
President we will expect full implernentaticn
of its terms.

Since the bill {s being taken up in Sub-
committee in the Senate next Wednesday, we
w{l] need your response by Monday, March
20. We apologize for the short notice, but we

-are victims of the legislative schedule.

We appreciate your continuing assistance
and cooperation on this matter.

Siocerely,
CHARLES H. TAYLOR,
Member, U.S. Con-
gress.
Do~ YoUrG,
Chairman.

Mr. YATES. Mr. Chairman, I yield
such time as he may consume to the
gentleman from California [Mr. MIL-
LER].

(Mr. MILLER of California asked and
was given permission to revise and ex-
tend his remarks.)

Mr. MILLER of Calfomia. Mr. Chairman, |
rise in strong support of the Yates amendment
1o strike the Taylor Timber Salvage Language.
We have all heard the old adage that you
have to spend money to make money but the
timber saivage provisions of H.R. 1159 turmn
this into a case where we will be spending
money to lose money. Nominally, CBO shows
that such sales will bring in $134 million, a far
cry from the $1 billion in receipts proponents
were touting just 2 weeks ago. The other side
of the CBO analysis which bill proponents will
not be speaking about is that salvage is direct
spending, and thus the money goes tight back
out.

The taxpayer loses under the Tayler Sal-
vage lLanguage because whatever profitable
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on tie National! Priorities List established by
section 105 of the Comprehensive Environmenial
Response, Compensation, and Liability Act
(CERCLA), as amended (42 U.5.C. 9605), unless
he Administretor receives a writlen request o
ropose for listing or to list a facility from the
Jovernor of the State in which the facility is lo-
cated, or unless legislation (o reauthorize
CERCLA is enacted.

SEc. 1007, None of the funds made aquailable in
any Appropriations Act for fiscal year 1995 shall
be spent by the Environmental Protection Agen-
cy lo disapprove a state implementation plan
(SIP) revision solely on the basis of the Agency's
requlatory 50 percent discount for alternative
test-and-repair inspection and maintenance pro-
grams. Notunthstanding any other provision of
EPA's regulatory reguirements, the EPA shall
assign up to 100 percent credit when such State
has provided data for the proposed inspection
and maintenance system that demonstrates evi-
dence tha! such credits are appropriate. The
Environmental Protection Agency shall complete
and present @ techricai assessment of lhe
Stote’s demonstration within €5 days after sub-
mitial by the State.

NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION
SCIENCE, AEKONAUTICS AND TECHNOLOGY
(RESCISSION)

Of the funds made available under this head-
ing in Public Law 163-327 and any uncbligated
balances from funds appropriated under “‘Re-
search and Develepment’’ in  prior  years,
$52,000.000 are rescinded. )

CONSTRUCTION OF FACILITIES
(RESCISSION}

Of the funds made available under this head-
ing in Public Law . 102-389, for the Consortium
for Imternational Earth Science [nformation
Network, $27.060,000 are rescinded; and of any
unobligated balances from funds appropriated

nder this heading in prior years, $7.000,000 are

inded.
MISSION SUPPORT
(RESCISSION)

Of the funds made available under this head-
ing in Public Law 103-327, 332,000,000 are re-
scinded,

SPACE FLIGHT, CONTROL AND DATA
COMMUNICATIONS
(RESCISSION) :

Of the available bdalances under this Accding
in previous fisoul years $20.000,000 arc re-
scinded -

ADMINISTRATIVE PROVISIONS

(INCLUDING TRANSFER OF FUNDS)
. 8rc. 1004, The Administrator shall acgquire, for
no more than $35.000,000, a certain parcel of
lend, together with eristing factlities, located on
the site of the property referred to as the Clear
Lake Development Facility, Clear Lake, Teras.
The land and facilitics tn question comprise ap-
prorimately 13 ucres and include a Light Manu-
factuning Facility, an Avionics Development Fa-
cility, and an Assembly and Test Building
which snall be modified for use as a Neufrad
Buoyancy Laboralory in support of human
space flight activities.

Sgc. 1008, Notwithstanding any other provi-
sion of law er regulation, the National Aere-
nautics and Space Administration (NASA) shall
convey, without reimbursement, to the State of
Mississippl, all rights, title and interest of the
United States in ihe property knzign as the Yel-
low Creek Facility ond consisting ¢/ approxi-
mately 1.200 acres near lhe ity of luka, Mis-
sissippi, including all impiovements-thereon and
a0 including any perscnal proporiy owned by
FASA that ir cwrrenily located on-site and
whick the State of Mismssippt requires (o facili-
taie the trarnsfer: Provided, That appropriated

nds shall be used ta efject this convevarnce:

vided Sfuriher, Tawio 100002 tmooappro-
ted funds otherunse available 10 NASA shall
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be transferred to the State of Mississippi to be
used in the transition of the faclily: Provided
Jurther., That each Federal egency with prior
contact to the sile shall remain responsible for
any and all environmental remedialion made
necessary as a resull of its activities on the site:
Provided further, That in consideration of this
canveyance, NASA may require such other terms
and conditions as the Administrator deems ap-
propriate to protect the interests of the United
States: Provided further, That the conveyance
of the site and the transfer of the funds to the
State of Mississippi shall occur not later than
thirty days from the date of enactment of this
Act.

NATIONAL SCIENCE FOUNDATION
ACADEMIC RESEARCH INFRASTRUCTURE
(RESCISSION)

Of the funds made available under this head-
ing in Public Law ]03-327, $131.667.000 are re-
scinded.

CORPORATIONS
FEDERAL DEPOSIT INSURANCE CORPORATION
FDIC AFFORDABLE HOUSING PROGRAM
(RESCISSION) .

Of the funds made available under this head-
ing in Public Lato 103-327, $11.281,034 are re-
scinded.

TITLE HI—GENERAL PROVISIONS
SEC. 200!, EMERGENCY SALVAGE TIMBER SALE
PROGRAM.

fa) DEFINITIONS.—For purposes of (this sec-
tiom.

(1) The term *“appropriate commitiees of Con-
gress’’ means the Committee on Resources, the
Committee on Agriculture, and the Commillee
on Appropriations of the House of Represemnia-
tives and the Commitiee on Energy and Natural
Resources, the Committee on Agriculture, Nutri-
tion. and Foresiry, and the Committee on Ap-
progriations of the Senate.

(2) The term “emergency period'’ means the
period beginning on the dale of the enactment
of this section and ending on September 30, 1997.

(3) The term “salvage timber sale’” means a
timber sale for which an important reason for
entry includes the removal of disease- or insect-
infested trees, dead, damaged, or down frees, or
trees affected by fire or imminently susceplible
to fire or insect attock. Such term also includes
the removal of associated {rees or {rees lacking
the characteristics of a healthy and viable eco-
systemt for the purpose of ecosystem improve-
men! or rehabilitution, ercep! that any such
sale must include an identifiable salvage compo-
nent of trees described in the first sentence.

(1) The term *‘Secretary concerned ™ means—

(A) the Secretary of Agriculture, with respect
to lands within the National Forest System, and

(8) the Secretery of the Interior, with respect
to Fedarai lands under the furisdiction of the
Bureau of Land Management.

(b) COMPLETION OF SALVAGE TIMBER SALES.—

(1) SALVAGE TIMBER SALES.—Using the erpe-
dited procedures provided int subsection (c). the
Secretary concerned shali prepare, advertse,
offer, and award contracts during the emer-
gency peried for salvage timber sales from Fed-
eral lands described in subsection (2)(4). During
the emergency period. the Secretary concerned
is Lo achieve, Lo the marimum extent feasible, a
sqluage timber sale volume level cbove the pro-
grammed level to reduce the backicgged volume
of salvage timber. The preparation, ocduertise-
ment, offering, and awurding of such contracts
shall be pevformed notwithstanding any other
provision of law, including a law under the qu-
thority of which any judicial order may be out-
sturnding on or after the date of the enactment
of this Act.

(2} USF-OF SALVACE SALE FUNDS.—To cunduct
salvage timber salcs under this subseclivn, the
Seceretary concerned may use salvage sale funds
otherwise cuailadle {c the Secretary concerned.

(3) SALES IN PNEFAKATION . —Any salvage tim-
ber saic in preparation on the date of the enact-
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ment of this Act shall be subject to the provi-
sions of this section,

(c) EXPEDITED PROCEDURES FOR EMERGENCY
SALVAGE TIMBER SALES.—

(1) SALE DOCUMENTATION.—

(A) PREPARATION. —For each salvagc timber
sale conducted under subsection (b), the Sec-
retary concerned shall prepare a document that
combines an entironmental assessmen! under
section 102(2) of the National Environmenlal
Policy Act of 1969 (42 U.5.C. 4332(2)(E)) (includ-
ing regulations implementing such section) and
a biological evaluation under section 7(a)(2) of
the Endangered Species Act of 1973 (16 U.S.C.
1536(a)(2)) and other applicable Federel law and
implementing regulations. At the sole discretion
of the Secretary concerned and Lo the ertent the
Secretary concerned considers appropriate and
feasible, the document prepared under this
paragraph must consider the environmental ef-
fects of the salvage timber sale and consider the
effect, if any. on threatened or endangered spe-

cies.

(B) USE OF EXISTING MATERIALS.—In lLieu of
preparing a new document under this para-
graph, the Secretary concerned may use a dotu-~
men{ prepared pursuant to the Natiomal Envi-
ronmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.) before the date of the enactment of this
Act, a biological evaluation written before such
date, or information collected for such a docu-
men! or evaluation if the document, evaluation,
or information applies to the Federal lands cov-
ered by the proposed sale.

(C) SCOPE AND CONTENT.~—The scope and ¢on-
tent of the documentation and infoermation pre-
pared, considered, and relied on under (this
paragreph is at the sole discretion of the Sec-
retary concerned.

(2) REPORTING REQUIREMENTS.—No! later than
August 30, 1995, the Secvetary concerned shall
submit a report to the appropriate comrnitlees of
Congress on the implementation of this section.
The repor! shall be updated and resubmitied {0
the appropriate commitiees of Congress every Six
months thereafter uniil the completion of all
salvage timber sales conducted under subsection
(b). Eack report shall contain the following:

{A) The volume of salvage timber saies sold
and harvested, as of the date of the report, for
cach Mational Forest and each district of the
Bureau of Land Management.

(Bj The available salvage volume contained in
each National Forest and each district of the
Bureau of Land Management.

(C) A rlar. and schedule for an enhanced sal-
vage timber sale program for fiscal years 1995,
1996, and 1997 using the authority provided by
this section for salvage timber sales.

(D) A description of any needed resources and
personnel, including personnel reassignments,
required to conduct an enhanced salvage timber
sale program through fiscal year 1997.

(E} A statement of the intentions of the Sec-
retary concerned with respect to the salvage
timber sale volume levels specified in the joini
erplaratory statement of managers accompany-
ing the conference report on this Act. ’

(3) ADVANCEMENT OF SALES AUTHORIZED —The
Secretary concerned may begin salvage timber
sales under subsection (b) intended for a subse-
quent fiscal vear before the start of such fiscal
year if the Secretary concerned determines that
performance of such salvage timber sales will
not interjere with salvage timber sales intended
Jor a preceding fiscal year.

(4) DECISIONS.~-The Secretary concerned shall
design and seiect the specific salvage timber
sales to be offered under subsection (b). on the
basis of the analysis conwined in the document
or documenls prepared pursuant (o puragraph
(1) to achieve, t¢ the marimum extent feasibie, a
salvage timber fale volume level above the pro-
cram level,

(5 S4Lle PREPARATION —

(A) USE OF AVAILABLE AUTHORITIES.—The
Secretary cencerned shall meke use of all avail-
uole cuthority, tncludmg the employment of pri-
uate contraciets and the wse of erpedied [ito
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contracing precedures, to prepare and advertise
salvage timber sales under subsection (b).

(B) ExgmprioNs.—The preparation, solicita-
tion, and award of salvage timber sales under
subsection (b) shall be erempt from—

(i) the requirements of the Combpetition in
Contracting Act (¢} U.S.C. 253 et seq.) and the
implementing regulations in the Federal Acqui-
sition Regulation issued pursuant (o section
25t¢c) of the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 421(c)) end any departmental
acquisition regulations; and

(ii} the notice and publication requirements in
section 18 of such Act (41 U.S.C. 416) and &(e) of
the Small Business A4ct (15 U.S.C. 637(e})) and
the implementing regulations in the Federal Ac-
quisition Regulations and any departmental ac-
quisition regulations.

(C} INCENTIVE PAYMENT RECIPIENTS, REPORT.—
The provisions of section J(d)(1) of the Federal
Workforce Restructuring Act of 1994 (Public
Laow 103-226; 5 U.S.C. 5597 note) shall not apply
to any fermer employee of the Secretary con-
cerned who received a voluntary separation in-
centive payment authorizced by such Act and ac-
Cepls employment pursuan! to this paragraph.
The Director of the QOffice of Personne!l Manage-
ment and the Serretary concerned shall prowide
a summary report {0 the appropriate commitlees
of Congress, the Commitiee on Governmen! Re-
form and Quersight of the House of Representa-
tives, and the Committee on Governmental Af-
fairs of the Senate regarding the number of in-
centive payment recipients who were rehred,
thetr terms of reemployment, their job classifica-
tions, and an erplanation, in the judgment of
the agencies involved of how such reempiloyment
withou! repayment of Lhe incenlive payments
received is consistent with the originad waiver
provisions of such Act. This report shall not be
conducted in @ manner that would delay the re-
hiring of any former employees under this para-
graph, or affect the normal confidentiality of
Federal employees,

(6) COST CONSIDERATIONS.-—Salvage timber
sales underioken pursuant Lo this section shall
not be precluded because the costs of such ac-
tivities are likely to erceed the revenues derived
from such activities.

(7} EFFECT OF SALVAGE SALES.—The Secretary
concerned shall not substitute salvage timber
sales conducted wunder subsection (b) for
planned non-salvage timber sales.

" {8} REFORESTATION OF SALVAGE TIMBER SALE
PARCELS.—The Secretary concerned shall plan
and impiement reforestation of each parcel of
iand harvested under ¢ salvage timber sale con-
ducted under subsection (b) as erpeditiousiy as
possible after completion of the harvest on the
parcel, but in no case later than any applicable
restocking period required by law or regulation.

(9) EFFECT ON JUDICIAL DECISIONS.—The Sec-
relary concerned may conduc! Saluvage timber
sales under subsection (b) notwithstanding any
decision, restraining order, or injunction issued
by a United States court before the date of the
enactment of this section.

(d) DIRECTION TO COMPLETE TIMBER SALES ON
Lanps COVERED BY OPTION §.—Notwithstanding
any other lgw fincluding a lew under the au-
thority of whick any rudicial order may be oul-
standing on or after the date of enactment of
this Act), the Secretary concerned shall erpedi-
tiously prepare. offer, and award timber sale
contracts on Federal lands described 1n the
“Record of Decision for Amendments to Forest
Service and Bureau of Land Management Plan-
ning Documents Within the Range of the North-
ern Spotted Ow!l™, signed by the Secretary of the
Interior and the Secretary of Agriculture on
April 13, 19%4. The Secretary concerned may
conduct timber sales under this subsection not-
withstending any dectsion, restraining order, or
infunction issued by a Uniled States court be-
fore the date of the enactment of this section.
The issuance of any regulation pursucnt (o sec-
tion 4(d) of the Endangered Species Act of 1973
(16 U.8.C. 1523(d)) to zase ar reduce vestrictions
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on non-fFederal lands within the range of the
northern spotted owl shall be deemed to satisfy
the requirements of section 102(2¢) af the Na-
tional Environmental Policy Act of 1869 (42
U.S.C. 4332(2¢)). given the analysis included in
the Final Supplemental fmpact Statement on
the Management of the Habitat for Late Succes-
sional and Old Growth Forest Related Species
Within the Range of the Northern Spotted Owi,
prepared by the Secretary of Agriculture and
the Secretary of the Interor in 1894, which is, o7
may be, incarporated by reference in the admin-
istrative record of any such regulation. The is-
suance of any such regulation pursuant to sec-
tion 4(d) of the Endangered Species Act of 1973
(16 U.S.C. 1533(d}) shall not require the prepara-
tion of an environmental impact statement
under section 102({2c) of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4332(2¢)).

(e} ADMINISTRATIVE REvieW.—Salvage timber
sales conducied under subsection (b}, timoer
sales conducted under subsection (d), and any
decision of the Secretary concerned in connec-
tion with such sales, shall not be sudject to ad-
ministrative review.

(f) JUDICIAL REVIEW.—

(1} PLACE AND TIME OF FILING.—A salvage
timber sale to be conducted under subsection (&),
and a timber sale to be conducted under sud-
section (d), shall be subject to judicial review
only in the United States district court for the
district in whick the affected Federal lands are
located. Any challenge to such sale must be filed
tn such districe court within J5 days after the
date of initial advertisemen! of the challenged
sale. The Secretary concerned may not agree to,
and a court may not grant, a waiver of the re-
quirements of this paragraph.

(2) EFFECT OF FILING ON AGENCY ACTION.—For
45 days after the date of the filing of a chai-
lenge to a salvage timber sale (o be conducted
under subsection (b) or a timber sale to be con-
ducted under subsection (d). the Secretary con-
cerned shall take no action to award the chal-
lenged sale.

(3) PROHIBITION ON RESTRAINING ORDERS, PRE-
LiIMINARY INJUNCTIONS, AND RELIEF PENDING RE-
VIEW . -—Np restraining order, preliminary injunc-
tion, or infunchon pending appeal shail be is-
sued by any court of the United States with te-
spect to any decision to prepare, aduvertise, offer,
award, or operate a sailvage timber sale pursu-
ant to sudsection (b} or any decision to prepare,
advertise, offer. award, o7 operate a timber sale
pursuant to subsection (d). Section 735 of title 5,
United States Code, shall not apply to any chal-
lenge to such a saie.

(4) STANDARD OF REVIEW.—The courts shall
have authority to enjoin permanently, order
modification of, or void an individual salvage
timber sale if it is determined by a review of the
record that the decision lo prepare, advertise,
offer, award, or operate such sale was arbitrary
and capricious or otherwise nol in accordance
with applicable law (other than those laws spec-
ified in subsection (i)).

(5) TIME FOR DEeCISION.—Civil actions filed
under this subsection shall be assigned for hear-
ing at the earliest possible date. The court shall
render its final decision relative to any chai-
lenge within 45 days from the date such chal-
lenge is brought, wunless the court determines
that e longer period of time is required to satis/y
the requirement of the United States Conslitu-
tion. In order to reach a decision within {5
days, the district court may assign all or part of
any such case or cases Lo one or more Special
Masters, for prompt review and recommenda-
tions {o the court.

(6) PROCEDURES. —Notwithstanding any other
provision of law, the court may se! rules govern-
ing the procedures of any proceeding brought
under this subsection which set page limits on
briefs and time limits on fuing briefs and mo-
tions and other actions which are shorter than
the limits specified in the Federal rules of ol
or appellate procedure.

(7) APPEAL —Any appeal from the fincl dec:-
ston of a district court in an aciion drought pur-
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suan! to this sudsection shail be filed not later
than 30 doys after the date of decision.

(9) EXCLUSION OF CERTAIN FEDERAL LANDS —

(1) ExcLusion.—The Secrelary concerned may
not select, authorize, or undertake any salvage
timber sale under subsection (&) with respect lo
lands described in paragraph (2).

(2) DESCRIPTION OF EXCLUDED LANDS.—The
lands referred to in paragraph (1) are as fol.
lows: .

(A) Any area on Federal lands included in the
National Wilderness Preservation System. .

(B) Any rocdless area on Federai lands des-
ignated by Congress for wilderness study in Col-
orado or Montana.

(C) Any roadless area on Federa! lands rec.
ommended by the Forest Seruice or Bureau of
Land Management for wilderness designation in
its most recent land management plan in effect
as of the date of the enactment of this Act.

(D) Any areq on Federa! lands on which tim-
ber harvesting for any purpose is prohibited by
statute. .

(h) RULEMAKING. —The Secretary concerned is
not required (o issue formal rules under section
533 of title 5, United States Code, to implement
this section or carry out the authorities provided
by this section,

(1) EFFECT ON QTHER Laws.—The documents
and procedures required by this section for the
preparation, advertisement, offering. awarding,
and operation of any salvage timber sale subject
to subsection (b} and any timber sale under sud-
section (d) shall be deemed to satisfy the re-
quirements of aill applicable Federal iaws {(and
regulations implementing such {aws) including
but not lirited to the following:

(1) The Forest and Rangeland Renewable Re-
sources Planning Act of 1974 (16 U.5.C. 1600 et
seq.).

{2) The Federal Land Policy and Managemen?
Act of 1975 (43 U.5.C. 170! et seq.}.

(3) The Nationa! Enwvironmental Policy Act of
1969 (42 U.5.C. 432] et seq ).

(¢) The Endangered Species Act of 1973 (16
U.8.C. 1531 et seq.).

(5) The Naotionza! Forest Management Act of
1976 (16 U.5.C. 472a et seq.).

(6) The Multiple-Use Sustained-Yield Act of
1860 (16 U.S.C. 528 et seq.).

(7) Other Federal environmental and natural
rescurce laws.

(i) EXPIRATION DATE.—The autherity pro-
vided by subsections (&) and (d} shall erpire on
September 30, 1997. The terms and conditions of
this section shall continue in effect with respect
to salvage Hmber sale contracts offered under
subsection (b) and timber sale contracts offered
under subsection (d) unti! the completion of per-
fermance ¢f the contracts.

(k) AWARD AND RELEASE OF PREvIOUSLY OF-
FERED AXND UNAWARDED TIMBER SALE CON-
TRACTS. —

(1) AWARD AND RELEASE REQUIRED.—Notwith-
standing any other provision of law, within 30
days after the date of the enactment of this Act.
the Secretary concerned shall act to award, re-
lease, and permit to be compleled in fiscal pears
1995 and 1996, with no change in originaily ad-
vertised terms, volumes, and bid prices, all tim-
ber sale contracts offered or awarded before that
date in any unit of the National Forest System
or district of the Bureau of Land Management
subject to section 318 of Public Law 101-121 (203
Stat. 745). The return of the bid bond of the
high bidder shall not alter the responsibility of
the Secretary concerned to comply with this
paragraph.

{2) THREATENED OR ENDANGERED BIRD SPE-
ClEs.—No sale unit shall be released or com-
pleted under this subsection if any threatened
or endangered bird species is known to be nest-
ing within the acreage that is the subject of the
saie unit,

(3) ALTERNATIVE OFFER IN CASE GF DELAF.—I/
for any reason a sale canno! be released and
completed under the terms of this subsection
within 435 days ajter the date of the enactment

—
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of this Act, the Secrctary concerned shall pro-
vide the purchaser an equal volume of timber, of
like kind and value, which shall be subject (o
the terms of the original contract and sheall not
count against current allowable sale quantities.

(1) EFFECT ON PLANS, POLICIES, AND ACTIVI-
TiES —Compliance with this section shall not re-
Quire or permit any revisions, amendment, con-
sultation, supplementation, or other administra-
tive action in or for any land management plan,
standard, guideline, policy, regional guide, or
multi-forest plan because of implementation or
tmpacts, site-specific or cumulalive, of activities
authorized or required by . this section. No
project decision shall be required to be halted or
changed by such doCuments or guidance, imple-
meniatinn, or iIMnacts.

SEC. 2002. No part of any appropriation con-
tained in this Act shall remain availabie for 00-
ligation beyond the current fiscal! year unless

. expressiy so provided herein.
DOWNWARD ADJUSTMENTS IN DISCRETIONARY
SPENDING LIMITS

SEC. 2003. Upen the enactment of this Act, the
director of the Office of Managemen! gnd Budg-
et shall make downward adjustnents in the dis-
cretionary spending limits {new budget cuthor-
ity and outlays) specified in section 601(a)(2j of
the Congressional Budget Act of 1974 for each of
the fiscal years 1995 through 1998 by the agpgre-
gate amount o©f estimated reduciions in new
budget quthority and cutlays for discretionary
programs resulting from the provisions of this
Act (other than emergency appropriations) for
such fiscal year, as calculated by the Director.
PRORIBITION OK USE OF SAVIXGS TO OFFSET DEF!-

CIT INCREASES RESULTING FROM DIRECT SPEND-

ING QR RECEIPTS LEGISLATION

SEC. 2004. Reductions in outlays. and reduc-
tions in the discretionary spending limits speci-
Jied in section 60i(a)(2) of the Congressional
Budget Act of 1974, resulting from the enact-
ment of this Act shall not be taken info account
Jor purposes of section 252 of the Balanced
Budget and Emergency Deficit Control Act of
1985,

SEC. 2005. luly 27 of each year until the year
2003 is designated os “National Korean War
Veterans Armistice Day*’, and the President is
authorized and requested to issue a proclama-
tion calling upon the people of the Lnited States
to observe such day with eppropriate cerernonies
and activities, and to urge the departments and
apencies of the United States and nterested or-
gantzation, groups, and individuals (o fly the
American flag at halifstaff on July 27 ¢ each
wear uniil the year 2003 in honor of the Ameri-
cans "who died a5 a result of their service in
Korea.

DENIAL OF USE OF FUNDS FOR INDIVIDUALS NOT

LAWFULLY WITHIN THE UNITED STATES

SEC. 2005, (a) IN GENERAL —None of the funds
made available in this Act may be used to pro-
wide any direct benefit or assistance Lo any indi-
ridual in the United States when it is made
ienown (o the Federal entity or ofyicial to which
the funds are made available that—

(1) the individual is not lawfwlly within the
United States; and

(2) the benefit or assistance to be provided is
other than search and rescue: emergency medi-
cal care; emergency mass care; emeryency shel-
ter: clearance vf roads and construction of tem-
porary bridges necessary to the performance of
emergency tasks end essential community serv-
ices; warning of further risks or hazards: dis-
semination of public information and assistance
regarding health and safely measures; provision
of food, water, medicine, and other essential
needs, tncluding movement of suppiies or per-
ons; or reduction of immediate threats to life,
property, and public health and safety.

(8) ACTIONS TO DETERMINE LAWFUL STATUS. —
Each Federal entity or eofficial receiving funds
under this Act shall take reasonable cctions to
determine wwhether any individual who is seek-
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ing any benefit or assistance subject to the Hmi-
tation established in subsection (a) is lawfully
within the United States. .

(¢) NONDISCRIMINATION.—In the case of any
filing, inguiry, or adjudication of an application
for any benefit or assistance subject to the limi-
tation established in subsection (a). no Federal
entity or official (or their agent) may discrimi-
nate against any individual on the basis of race,
color, religion, sezx, age, or disability.

TITLE 1iI
EMERGENCY SUPPLEMENTAL
APPROPRIATIONS
ANTI-TERRORISM INITIATIVES
OKLAHOMA CITY RECOVERY
CHAPTER I
DEPARTMENTS OF COMMERCE, JUSTICE,

AND STATE. THE JUDICIARY, AND RE-

LATED AGENCIES -

DEPARTMENT QF JUSTICE
GENERAL ADMINISTRATION
COUNTERTERRORISM FUND

There is hereby established the
Counterterrorissm  Fund which shall remain
available without fiscal year limitation. For

necessary erpenses, as determined by the Atlor-
ney General, $34,220,000, to vemain qvailable
until erpended, 1is appropriated {o lhe
Counterterrorism Fund to reimburse any De-
partment of Justice organization for the costs
incurred in reestablishing the operational capa-
bility of an office or facility which has been
damaged or destroyed as the result of the bomb-
ing of the Alfred P. Murrah Federal Building in
Oklahoma City or any domestic or internationa!
terrorism event: Provided, That funds from this
appropriation alse may be used to reimburse the
appropriation account of any Department of
Justice agency engaged in, or providing support
to, couniering, investigaling or presecuting do-
mestic or international terrorism, including pay-
ment of rewards {n connection with these activi-
ties and to conduct a tervorism threat assess-
ment of Federal agencies and their facilities:
Provided further, That any amoun! obligated
from appropriations under this heading may be
used under the authorities available to the orga-
nization reimbursed [from this appropriation:
Provided further, That amounts in excess of the
310,555,000 made gquailable for extraordinary ezx-
penses incurred in the Oklahoma City bomding
for fiscal year 1995, shall be available only after
the Attorney Ceneval notifies the Committees on

Appropriations of the House of Representatives

and the Senate in accordance with Section 605
of Public Law 103-317: Provided further, That
the entire amount is designated by Congress as
an emergency requiremen! pursuant to section
251(b)(END)(i) of the Balanced Budget. and
Emergency Deficit Control Act of 1885, as
amended: Provided further, That the amount
not previously designated by the President as an
emergency requirement shall be availabie only
to the extent an official budget reguest, for a
specific dellar amount that includes designation
of the entire amount of the reguest as an emer-
gency regquirement, as defined in the Balanced
Budget and Emergency Deficit Control Act of
1985, as amended, is transmitied to Congress.
LEGAL ACTIVITIES
SALARIES AND EXPENSES, UNITED STATES
ATTORNEYS

For an additional amount of exrpenses result-
ing from the bombing of the Alfred P. Murrah
Federal Building in COklghoma City und other
anti-terrorissn  efforts, 32,000,000, to remgin
availabdle until erpended: Provided, That the en-
tire amount is designated by Congress as an
emergency requirement pursuant to secticn
251(6)(2N D)) of the Balanced Budgel and
Emergency Deficit Control Act of 1365, as
amended: Provided further, That the amount
not previously designated by the President as an
emergency requirement shall de avcilabie cnly
to the ertent an official budget reguest, for a
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specific dollar amount that ineludes designation
of the entire arnount of the rpguest as an emer-
gency requirement, as defined in the Belanced
Budget and Emergency Deficit Control Act of
1845, as amended, is transmitted to Congress.
FEDERAL BUREAU OF [NVESTICATION
SALARIES AND EXPENSES

For an additional amoun! for erpenses result-
ing fram the bombing of the Alfred P. Murrah
Federal Building in Oklahoma Citly and other
anti-terrorism efforts, including the establish-
ment of a Domestic Counter-terrorism Center,
577,140,000, to remain availadle unlil erpended:
Provided, That the entire amount is designated
by Congress as an emergency requirement pur-
suant to section 251(b}(2)(D}(i) of the Balanced
Budget and Emergency Deficit Control Act of
1985, as amended: Provided further, That the
amount not previously designated by the Presi-
dent as an emergency requiremen? shall be
available only to the ertent an pfficial dbudget

request, for a specific dollar emount tha! in- .

cludes designation of the entire amount of the
Tequest! s an emergency requirement, as defined
in the Balanced Budget! and Emergency Deficil
Control Act of 1985, as amended, is transmitted
to Congress.

GENERAL PROVISIONS

SEC. 3001. Ang funds made available to the
Attorney General heretofore or heréafter m any
Act shall not be subject to the spending limita-
tions contained in I8 U.S.C., sections 3059 and
J072: Provided, That any reward of $100,000 or
more, ur (¢ a manimum of $2,000,000, may not be
made without the personal approval of the’
President or the Attorney General, and such ap-
proval may not be delegated. )

SEC. 3002. Funds made availabie under this
Act for this Title for the Department ¢f Justice
are subject to the standard notification proce-
dures contained 1n Section 605 of Public Law
163-317.

THE JUDICIARY
COURT OF APPEALS, DISTRICT CQURTS.
AND OTHER JUDICIAL SERVICES
COURT SECURITY

For an additional amount for “Court Secu-
rily'’ to enhance security of judges and support
personnel, $16 640,000 to remain atvailable until
erpended, to be erpended directly or transferred
to the United States Marshals Service; Provided,
That the entire amount is designated by Con- |
gress as an emergency requirement pursuant (0
section 251(8M2N D)) of the Balanced Budget
and Emergency Deficit Control Act- of 1985, as
amerded: Provided further, Tha! the amount
not previously designated by the President as an
emergency requirement shall be available only
to the extent an officic! budget request, for a
specific dollar amourt that includes designation
of the ertire amount af the request as an emer-
gency requiremen!, as defined in the Balanced
Budget and Emergency Deficit Control Act of
1885, as amended, is transmitted to Congress.

CHAPTER II
TREASURY, POSTAL SERVICE, AND
GENERAL GOVERNMENT
DEPARTMENT OF THE TREASURY
BUREAU OF ALCOHOL, TOBACCO AND FIREARMS
SALARIES AND EXPENSES

For an additional amount for emergency ex-
penses of the bombing of the Alfred P. Murrah
Federal Building in Okiahoma City, and anti-
terroristn efforts, including the President’s anti-
terrorism intiative, £34,823,000, to remain avail-
able until erpended. Provided, That the entire
amount is designated by Congress as an emer-
gency regquirement pursuani to section
251 2)(DXi}) of the Belanced Budget cnd
Emergency Deficit Control Act of 1985, as
amended. -
FEDERAL LAW ENFORCEMENT TRAINING CENTER

SALARIES AND EXPENSES

For an additional ammsunt for the Federal re-

sponse to the bomiing ¢f the Alfred P, Murral
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production effort at Yellow Creck. The bill
language included by the conferees on the
transfer of the NASA Yellow Creek facility
reflects the most recent commitment made
by the NASA Administrator to the Governor
of the State of Mississippi. The major invest-
ment by the State of Mississippl ln facilities
and infrastructure to support Yellow Creek,
in excess of 300,000,000, is a key factor in
NASA's agreement to turo the site over to
the State of Mississippl. The main elements
of the agreement reached between NASA and
the State of Mississippi, which the conferees
expect to be adhered to Dy the two parties,
are as follows:

The Yellow Creek facility will be turmed
over to the appropriate agency of the State
of Mississippi within 30 days of enactment of
this Act. All of the NASA property on Yellow
Creek which the State of Mississippl requires
to facilitate the transfer of the site transfers
with the site to the State, subject to the fol-
lowing exceptions anticipated by the con-
ferees:

(1) Any property assigned to 2 NASA facil-
ity other than Yellow Creek prior to May 2.
1995, but located at Yellow Creek, will be re-
turned to its assigned facility;

(2) Only those contracts for the sale of
NASA property at Yellow Creek signed by
both parties prior to May 2. 1935 shall be exe-
cuted;

(3) Those items deemed to be in the ‘"na-
tional security interest’ of the federal gov-
eroment shall be retained by NASA. The na-
tional security clause shall be narrowly con-
strued and shall apply only in a limited man-
ner, consistent with established criteria re-
lating to Dpational security interests. This
clause shall not be used to circumvent the
intent of this Act, which is to transfer the
site and all of its property, except as other-
wise noted, to the State of Mississippi: and

(4) Other items of interest to NASA may be
retained by NASA with the consent of the
State of Mississippi.

It is the expectation of the conferées that
gl]l other NASA personal property will trans-
fer to the State of Mississippi. The conferees
further expect facilitles on the site not sub-
ject to the above provisions, such as the en-
vironmeaotal lab. to be left as is.

Any environmental remediation of Yellow
Creek necessary as a result ¢of the activities
of governmental ageccies. such as NASA, or
quasi-governmenta! agencies. such as the
Tennessee Valley Autbhority. will be the re-
sponsibility of the federal agency or quasi-
federal agency, Including any successors and
interests.

Within thirty days of enactment of this
Act, $10,000,000 will be transferred from
NASA to the appropriate agency of the State
of Mississippi.

The site's environmental permits will be-
come the property of the State of Mijs-
sissippl. NASA will provide all necessary as-
sistance in transferring these permits to the
State of Mississippi.

NATIONAL SCIENCE FOUNDATION
ACADEMIC RESEARCH INFRASTRUCTURE

Rescinds $131.867.000, as proposed by both
the House and the Senate.
CORPORATIONS
FEDERAL DEPOSIT INSURANCE CORPORATION
FDIC AFFORDABLE HOUSING PROGRAM
Rescinds 511,281,034 from the FDIC Afford-
able Housing program as proposed by the
House and Senate.
TITLE O-GENERAL PROVISIONS
EMERCENCY TIMBER SALVAGE
The managers have included biil Janguage
(section 2001) that directs the appropriate
Secretary to prepare, advertise. offer, and
award salvage limber sale contracts utilizing

CONGRESSIONAL RECORD —HOUSE

emergency processes anc procedures pro-
vided in the bill.

The managers, in order to establish their
expectation of performance have included
salvage timber sale volume requirements in
this statement. The managers bave not in-
cluded volume requirements directly io bill
language but expect the Secretary concerned
to reduce backlogged salvage volume and
award additional salvage sale contracts to
the maximum extend feasibie. However, the
mapagers underscore their intent thai the
salvage volume levels are not merely aspira-
tional: each Secretary is expeclted to meet
the volume levels specified herein.

The managers, in cooperation with the au-
therizing committees of jurisdiction. have
agreed to monitor the USDA and BLM
progress toward meeting the salvage levels
set out herefn. The committees of jurisdic-
tion will carefully assess the reports to de-
termine whether or not the agencies have
met the salvage levels put forward in the
statement of the manpagers. Depending on
performance. the need for volume targeis
will be reevaluated in future appropriations
bills, beginning In FY 1995,

Forest Health

The managers note that the emergency
forest health situation from fire, insect in-
festation and disease has approached epi-
demic levels. As & result. the backlog of dead
and dying trees in National Forests and
other public lands is saubstantial.

In part, the severe risk of permanent dam-
age to forest land necessitates removal of
dead. dying, and sajvage trees before greater
damage occurs—-including second phase fires
which burn hotter and destroy land and
streams. Once removal of salvage tress oc-
curs, reforestation is required by the emer-
gency salvage provision, Reforestation will
facilitate regrowth of healthy forests that
are less prone to fire damage, insect infesta-
tion, and disease, .

Much of this salvage volume must be re-
moved within one year or less for the timber
of retain maximum economic value, and to
prevent future disasters from fire that can
permanently damage forest land, eradicate
wildlife, and ruin aquatic habitat. Therefore,
“the managers have included bill language to
provide all necessary tools to expedite envi-
ronmental processes, streamline, adminis-
trative procedures, expedite judicial review,
and give maximum flexibility to the Sec-
retary concerned in order to provide salvage
timber for jobs, to improve forest health, and
prevent future forest fires.

The managers expect the agencies to Im-
plement avallable flexibility to achieve max-
imum returns and that agency personnel ex-
peditiously process the environmental docu-
mentation needed to finalize emergency tim-
ber sales.

Voilume Levels

The managers have carefully reviewed the
materials submitted by the Departments
concerning the capabllity of the Forest Serv-
ice and Bureau of Land Management to re-
spond to the emergency nature of the forest
health situation. For the Forest Service, the
documents submitted indicate that the total
merchantable salvage volume (dead and
dying trees) in national forests exceeds 18.25
BBF. The Forest Service identified 12.66 BBF
of volume which is economically operabie
during the next two years, while still com-
plying with basic forest land stewardship
protection measures.

Of particular interest in the Forest Serv-
ice's assessment that 6.75 BBF of volume
could be available during the next three
years using the expedited procedures of this
section. without violating the substantive
requirements of existing environmenial
laws. This volume estimate was developed by
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Forest Service line managers and biclogists.
The Forest Service reports that therc is a
significant margin of error {+/-25%) in these
estimates, and it is reasonable to expect that
the volumes may increase somewhal as on-
the-ground implementation gets underway.
Given' the margin of error in the estimates,
It appears the Forest Service could meet the
salvage volumes in the House bill without
sacrificing the substantive cobjectives of zll
environmental laws. The Senate bill con-
tained oo sale volumes,

The managers extended the provisions of
this section through FY 1897, effectively
making the proeram duration 2.5 years.
Based on the capability statements by the
Forest. Service and similar representatives
by the Bureau of Land Management, the
managers expect that the procedures of this
section will expedite the impiementation of
existing programmed salvage volumes and ~
allow the Secretary of Agriculture to pre-
pare. advertise, offer, and award contracts.
for an additiona! fncrement of salvage vol-
ume as follows: FY 1995—750 million board
feet; FY 1996—1.5 billion board feet: FY 1937—
1.5 billion board feet. These programmed lev-
els for the Forest Service are contained in

‘the attachment to the April 25, 1995, letter o

the Chairman of the House Resources Corm-
mittee, Similarly, the manacers expect an
emergency timber salvage program from the
Secretary of the Interior as follows: FY
1995—115 million board feet; FY 1995—115 mil-
lion board feet. FY 1997—115 miliion board
feel. These numbers are within the range of
achievement in an environmentally sound
program. Each Secretary ma)y excced these
salvage levels if field conditions demcnstrate
additional salvage opportunities.

The managers have directed periodic re-
porting on the agencies’ progress in imple-
menting the procedures of this section in
order to reassess their expectation concern-
ing achievement of specified salvage volumes
and agency performance. The managers ex-
pect that the committees of jurisdiction will
remain actively involved in the moniwring
of the emergency salvage program.

Process

The managers intend that as the eaviron-
mental processes are completed fer individ-
ual sales, the Secretary concerned may
choose among the completed combined docu-
ments to determine how sales should go for-
ward.

The bill language provides a process for ju-
dicial review of emergency salvage salcs by
the Federal District Courts. The managers
provided this mechanisrn for legitimate con-
cerns with agency actions. Automatic stays
for 45 days are required pending the final de-
cision on review of the record by the district
court within that time period. Due to the ex-
igency of the emergency salvage situation
administrative appeals are waived.

For emergency timber salvage sales, Op-
tion 9, and sales in Section 318 areas, the bill
contains language which deems sufficient
the documentation on which the sales are
based, and significantly expedites legal ac-
tions and virtually eliminates dilatory legal
challenges. Environmental documentation.
analysis. testimony. and studies concerniog
each of these areas are exhaustive and the
safficlency language is provided so that sales
can proceed.

The managers are aware of the high-cost.
time, and personne! commitment needed W
mark salvage trees {ndividuvally. The man-
agers also recognize the requirement for fed-
eral agencies to designate timber authorized
for cutting. Federal agencies are directed Lo
determine the extent to which the use of des-
ignation by description is practical and are
further directed to use the most effective
method of designation W prepare salvage
timber sales.

C
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The emergency salvage provision clearly
prohibits barvesting in Nationa! Wilderness
Preservation System lands, roadless areas
designated by Congress for wilderness study.
and roadless areas recommended for wilder-
pess designation in the most recent land
management plan. Lands not specifically
protectad by the provision include prohibi-
tions such as agency injtiatives, timber sale
screens, lpterlm guidelines, settlement
agreements, the CASPQ Report, riparian
areas covered by other initiatives, and any
other area where the agencies restrict tim-
ber harvesting on their own accord.

The bill also allows all salvage sales pro-
poaals {n development on the date of enact-
meat of this Act to be imunediately brought
into comnformity with this, the emergency
salvage provision.

Reporting

The bill language directs the agencles to
prepare a report by August 30, 1995, detailing
the steps the agency is takiog, and intends
to take, to meet salvage timber sale voi-
umes. The report shall also include 4 state-
ment of the intenticon of the Secretary con-
cerned with respect to the salvage volumes
specified bherein.

The managers will carefully review the Ad-
ministration's implementation of the sal-
vage program, and, if found to be inadequate,
will employ such actions as deemed nec-
essary. Such actions might include., but are
sot limited to, reallocation within budget
categories or other prioritizations to be de-
termined by the Congress.

Option §

The managers have retalned bill language
added by the Senate that provides the Forest
Service and Bureau of Land Management the
authority o expedite timber sales allowed
under the President's forest plan for the Pa-
¢iflic Northwest, commonly known as optiozn
9. The mapagers are concerned that the ad-
ministration bas pot made the necessary ef-
forts to fulfill the commitment it made to
the people of the region 1o achieve an annual
harvest level of 1.1 billion board feet and
have {ncluded bili language to assist the ad-
minjstration in this effort.

On December 21, 1994, the Federal District
Court issued an opinjon upholding option 9
es valld under all present environmental
laws. The managers wish to make clear that
the Dbil] language does not fndependently
validate option 9 and does not restrict pend-
ing or future challenges.

The manpsagers have added bil] language to
eliminate the need for an additional environ-
mental Impact statement in order to speed
up the issuance of a flnal 4(d) rule. which
will provide expedited reltef to thousands of
nonfederal lapndowners in the region. The
managers understand that the Secretary of
the Interior is extending the comment period
on the proposed Section 4(d) rule, and expect
the Secretary to review carefully the exten-
sive Specla] Emphasis Areas in Washington
to assure regulatory relief for nonfederal
lands, particularly in light of new ow! popu-
latlon data on the Olymple Peninsula. As
provided in bill language. the managers have
agreed that no environmental impact state-
ment will be required for the Section 4(d)
rule potwithstanding the outcome of pending
ltigation over Option 3. Finally, nothing in
this provision is intended to prejudice the
outcome of pending litigation over Ebpdan-
gered Species Act Section § prohibitions.

Released Timber Sales

The bill releases all timber sales which
were offered for sale beginning in fiscal year
1990 to the date of enactment which are lo-
cated in any unit of the National Forest Sys-
tem or District of the Bureau of Land Man-
agement withln the geographic area encom-

CONGRESSIONAL RECORD -—HOUSE

passed by Section 318 of the Fiscal Year 1950
Interior and Related Agencles Appropria-
tions Act. Included are all sales offered,
awarded, or unawarded. whether or not bids
bave subsequently been rejected by the offer-
ing agency, with no change in original
termns, volumes, or bid prices. The sales will
go forward regardless of whether the bid
bond from the high bidder has been returned,
provided it is resubmitted before the har-
vesting begins. The harvest of many of these
sales was assumed under the President’s Pa-
cific Northwest forest plan, but their release
has been held up in part by extended subse-
quent review by the U.S, Fish and Wildlife
Service. The only limitation on release of
these sales 1s i the case of any threatened
or endangered bird apecies with 2 known
nesting site in a-sale unit. In this case, the
Secretary must provide a substitute volume
under the terms of subsection (kX3).
FUNDS AVAILABILITY

The conference agreement retains a Senate
provision {(section 2002) restricting funds
availability to the current fiscal year uniess
otherwise stated. The House bill contained
no similar provision. o

DOWNWARD ADJUSTMENTS IN DISCRETIONARY

" SPENDING LIMITS

The conferees agree to {nclude a provision
(section 2003) included in both the House and
Senate bills that would reduce the discre-
tionary spending lmits by the savings re-
sulting from this act for the fisca) years 1995
through 1998. The House bill also included an
additional! provision that would have made
additlonal projected reductions by assuming
that similar savings would be enacted in
each of the next three flscal years. The con-
ferees recommend that spending limit ad-
justments for actions projected for the fu-
ture should be made In appropriate jegisla-
tive vehicles such as reconciliation bills.
Alsc. the House bill included provisions that
would appropriate the savings from the bill
Lo a deflcit reduction fund. By including the
provision dealing with spending limit adjust~
ments and the prohibition on the use of sav-
ings to offset tax cuts mentioned below, the
intent of these House provisions ls accommo-
dated.

PROHIBITION ON USE OF 3AVINGS TO OFFSET
DEFICIT
INCREASES RESULTING FRCM DIRECT SPENDING
CR RECEIPTS LEGISLATION

The conference agreement includes a pro-
vision (section 2004) Included in both the
House and Senate versions of the bill that
would preclude the savings in this bill from
being used for any tax reductions or other
similar direct spending or receipts legisla-
tion. .

NATIONAL KOREAN WAR VETERANS ARMISTICE

DAY

The conference agreement inserts language
(section 2005), not contained in the House or
Senate bill, which designates July 27 of each
year, unti] the year 2003, as **National Ko-
rean War Veterans Armistice Day".

ASSISTANCE TO ILLEGAL IMMIGRANTS

The conference agreement fncludes an
amended House provision (section 2006) that
probibits any individual who is not lawfully
in the United States from receiving any di-
rect benefit or assistance from funds in the
bill except for emergency assistance. The
conference agreement expands the provision
to include direction that agencles should
take reasonable steps in determining the
Jawful status of individuals seeking assist-
acce. Also, a nondiscrimination clause has
been added. The Sernate bill did not include
any provision on this subject.

‘This proviston is essentially the same pro-
vision that was included in the initial emer-

May 16, 18995

gency supplemental appropriations act that
provided relief from the earthquake that hit
the Los Angeles area {n 193 (Public Law 103-
211). The conferees understand that this pro-
vision was Implemented for that bill {(n a
manner that did not delay non-emergency
assistance to appropriate recipients. The
conferees agree that this gshould be the situsa-
tion for this bjll.
SENSE OF THE SENATE REGARDING TAX
AVOIDANCE

The conference agreement deletes a Senate
provision that expressed the sense of the
Senate that Congress Should act as quickly
as possible to preclude persons from avoiding
taxes by relinquishing their citizenship. The
House bill contained no similar provision.

FEDERAL ADMINISTRATIVE AND TRAVEL
EXPENSES

The conference agreement deletes two Sen-
ate provisions that would have rescinded
3$342.500.000 for administrative and travel ac-
tivitles. The conferees agree that it Is more
appropriate to make rescissions in the regu-
lar accounts rather than making across the
board rescissions.

IMPACT OF LEGISLATION ON CHILDREN

The conference agreement deletes a sense
of the Congress provision included {n the
Senate version of the bill that Congress
should not adopt any legislation that would
increase the number of children who are hun-
gry or homeless. The House bill contained no
similar provision.

TITLE I
EMERGENCY SUPPLEMENTAL
APPROPRIATIONS
ANTI-TERRORISM INTTIATIVES'
OKLAHOMA CITY RECOVERY
Chapter I

DEPARTMENTS OF COMMERCE, JUSTICE, AND
STATE. THE JUDICIARY, AND RELATED AGEN-
CIES
After House and Senate consideration of

this bill, the Administration requested emer-
gency  supplemental appropriations of
371,455,000 for the Department of Justice and
$10,400,000 for the Judiciary to address urgent
needs arising from the Oklahoma City bomb-
ing and for enhanced anti-terrorism efforts.
The conference agreement provides aZ emer-
gency supplemental appropriaticn - of
$113.360,000 for the Department of Justice and
$16.640,000 for the Judiciary for these pur-
poses, an increase of $48,145.000. These funds
are designated by the Congress as emergency
requirements pursuant to section
251(b)(2XD){) of the Balanced Budget and
Emergency Deflcit Control Act of 1985, as
amended and amounts above the supple-
mental request are available as emergency
spending only to the extent that the Presi-
dent also designates these funds as emer-
gency requirements.

The conference agreement provides fund-
ing through fiscal year 1996 for the full an-
ticipated costs of expenses reiated to the In-
vestigation and prosecution of persons re-
sponsible for the bombing as well as the full
cost of funding new personnel for enhanced
counterterrorism efforts. The conference
agreement also provides for a more flexible
mechanism for the Attorney General to re-
imburse Department of Justice law enforce-
ment agencles and State and !ocal expenses
related to the Oklahoma City bombing by
appropriating funds requested for these ex-
penses to a new Counterterrorism Fund.

While awaiting the Administration’s 19%6
budget amendment, the conferees have ai-
temnpted to anticipate and fully fund the re-
quirements for enhanced COunLerLerrorism
activities in both 1995 and 1996. To Lhe extent
that the supplemental does not fully antici-

pate the total needs. é%ﬁ%ees expect
2
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Mark C. Rutzick, OSB # 84336
Aliscon Kean Campbell, OSB #93011
MARK C. RUTZICK LAW FIRM

A Professional Corporation

500 Pioneer Tower

B88 S.W. Fifth Ave.

Portland, Oregon $7204-2089
(503) 499-4573

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE
COUNCIL, an Oregon corporation, Civil No. 95-624y HO
DECLARATION OF MARK C.
RUTZICK REGARDING THE
DECLARATION OF ROBERT E.

)

)

)
Plaintiff, )
)
)
} RAGON
)
)
)
)
)
)
)

vs.
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants.

Mark C. Rutzick, with full knowledge of the penalty of
perjury, declares as follows:

1. I am one of the atteorneys for plaintiff Northwest
Forest Resource Council in this action. I make this declaration
on personal knowledge, and if called to testify as a witness
herein would testify as set forth below.

2. Attached hereto is a true and correct copy of the
Declaration of Robert E. Ragon which we received by telefax from

him this afternoon. An original will be filed with the court as

Mark C. RuT2ick Law FiRmM
A Protesmonal Covporanon

1 - DECLARATION OF MARK C. RUTZICK REGARDING Atiornays a Law

500 Pioneer Tower
THE DECLARATION OF ROBERT E. RAGON 8B S.W. Fifth Avenue

Portland. OR 87204-2088
(5021 499.4573 = Fax (5031 295-0915
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. 1 soon as it is received.

2 I declare under penalty of perjury that the foregoing is

3 true and correct.

5 Executed on August 8, 1995.

Mark €. Rutzick \
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Mark C. Rutzick, OSB # 84336
Alison Kean Campbell, OSB #93011
MARK C. RUTZICK LAW FIRM

A Professional Corporation

500 Pioneer Tower

888 S.W. Fifth Ave.

Portland, Oregon $97204-2089
(503) 495-4573

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE
COUNCIL, an Oregon corporation,
Civil No.
Plaintiff,
vs. DECLARATION OF ROBERT E.
RAGON '
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants.

P I I U N P M e M 2 P

Robert E. Ragon, with full knowledge of the penalty of
perjury, declares as follows: |

1. I currently serve as the chairman of the ﬁorthwest
Forest Resource Council ("NFRC"), plaintiff in this case. NFRC
is a nonprofit Oregon corporation‘that represents forest products
companies and associations in Oregon and Washington. NFRC
represeﬁts several hundred timber and logging companies in both
states, either directly or through trade associations that are

members of NFRC. I make this declaration on personal knowledge,

Magrk C. Rutzick Law FIRm
A Protessional Corporstion

1 - DECLARATION OF ROBERT E. RAGON Anornays ot Lew
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and if called to testify as a witness herein would testify as set
forth below.

2. Companies represented by NFRC purchase the great
majority of all the federal timber offered for sale in Qregon and
Washington by the U.S.D.A. Forest Service and the Bureau of Land
Management ("BLM"}. Aﬁong the companies represented by NFRC that
are statutorily entitled to the award and release cf one of more
timber sales under § 2001(k) of Pub. L. 104-19 are Rosboro Lumber
Co., Douglas County Forest Products Co., D.R. Johns¢n Lumber Co.,
Crdman Corp., Rough & Ready Lumber Co., Boise Cascade Co., Thomas
Creek Lumber Co., Scott Timber Co., Lone Rock Timber Co. and CLR
Timber Holdings, Inc.

3. NFRC has been active in representing the forest
products industry in connection with Congreés"deliberations and
enactment of the emergency salvage timber program in § 2001 of
the 1995 Rescissions Act. We have had regular contact with both
the Forest Service and the BLM to attempt to ascertain how many
timber sales may be released under § 2001 (k).

4. On April 4, 1995, after the House of Representatives
had passed the salvage bill, I and other NFRC representatives met
with BLM Oregon state office staff including Elaine Zielinski,
the Oregon State Director, to discuss the BLM's implementation of
the bill. At the meeting I discussed the fact that-fiscal year
1991-85 timber sales would be released by the law, including a
large batch of fiscal year 1991 sales that had been offered by

the BLM but never awarded due to various legal and administrative

MaRrk C. Rutzick Law FIRM
A Proteggions {of por stion
2 - DECLARATION OF ROBERT E. RAGON Atiornaye at Law
- S00 Pioneer Tower
888 S.W. Fitth Avenue
Portland. OR 97204-2089

15031 498 4573 & Fax (503! 295 0915
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cbhbstacles.

5. In March 1995 the BLM had prepared a 1list of the
specific timber sales that could be subject to the salvage bill.
At our meeting on April 4, the BLM staff agreed to provide us
with a list of the specific sales that would be released, and
they faxed a copy of the list to us on April 5, 1995. Exhibit 1
(Tables 1, 2 and 3) (showing fax date of 04/05/95). Tables 2 and
3 list 27 unawarded FY 1991-95 timber sales cffered in fiscal
year 1991, totalling approximately 125 million board feet of
timber. Table 1 lists 13 Section 318 sales with 70 million board
feet of timber that would be released under the statute.

6. NFRC has also developed similar data for the Forest
Service. We currently estimate is that there are 15 Forest
Service contracts on national forests in Oregon and Washington
from fiscal years other than 1990 (i.e., FY 1991--95 sales) that
are uncompleted. Three of these sales have been awarded and 12
have not. The volume of timber in these 15 sales is approxi-
mately 47 million board feet. This list is preliminary, and
there may well be additional Forest Service FY 1991-95 sales tb
be released that we have not yet learned of.

7. On August 2, 1885 NFRC had another meeting with the BLM
Oregon state office staff, including Ms. Zielinski, to discuss
the BLM’s implementation of § 2001(k) following its enactment
into law on July 27. We had a similar meeting with Forest
Service staff on July 28, 1995.

8. At our meeting with the BLM, we were informed that the

MaRk C. RuTzick Law FiRm

A Piolossiona Corporatron

3 - DECLARATION OF ROBERT E. RAGON Atioinavs ot Law

500 Pioneer Tower
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Portland, OR 97204-2089
(5030 499%.4523 # bax 1537 705 001
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. 1 BLM was not initiating or undertaking any efforts to award and
2 release the FY 1991-95 sales, but was limiting its efforts to
3| releasing 14 FY 1990 sales that currently remain uncompleted.
4 Ms. Zielinski and the staff (I am-not sure which staff member
5 made which comments) explained that since all the FY 1991-835
6 sales are unawarded, they would require some administrative
7 review and preparation before they could be awarded. For most of
8 the sales, BLM timber staff will have to go out to the site of
9 the sale to determine 1if the tree ﬁarkings placed in 1991 remain
10 intact, or have to be remarked. For some sales that were in the

11 process of being administratively modified, the sales have

12 already had the markings changed, and will have to be rewcrked on
. 13 the ground to be offered with their original terms and volumes as
14 required by § 2001 (k).

15 9. However, the BLM staff told us that this work is not
16 being done, and there is no plan to dc this work by September 10,
17 1995. They explained that they are waiting for instructions from

18 Washington, D.C. as to the implementaticon of § 2001(k), and that

19 they have no latitude to do'anything‘until they receive their
20 instructions from their superiors in Washington, D.C.

21 10. At our meeting with the Forest Service, we were told
22 the same thing: they are waiting for instructions from Washing-
23 ton, D.C. and can do nothing until they receive the instructions.
24 The Forest Service staff gave us no indication that they are
25 undertaking any efforts to be able to award and release their 15

26 FY 1991-95 timber sales by September 10.

A Protasmona Corpor stion )

. Mark C. RuTzick Law Firm |
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11. Neither the BLM nor Porest Service staff suggested that
they wish to frustrate the intent of Congress, and I do not
believe the agency field starff are responsible for the current
predicament. Both agencies explained that high level Adminis-
tration officials in Washington, D.C. had taken over the inter-
pretation of § 2001(k), and that the field staff for the agencies
could do nothing to implement the law in any way until they
raceive their instructions from Washington, D.C.

12. while no {nstructions have yet been isgued from the
Departmente of Agriculture and Interior in Washington, D.C. on
the interpretation of § 2001(k), forest industry trade associa-
tion executives have been told by high level representatives of
the Clinton Admini{stration that the Adminigtration is *surprised*
that FY 1991-95 sales are released in the law, did not know this
was true, &nd do not want to release these sales, For this
reason, NFRC is anticipating an interpretation of § 2001(k) that
excludes the FY 1991-95 sales from release.

i declare under penalty of perjury that the foregoing is
true and correct. B |

Exacuted on August 8, 1995.

‘Retert on
MA”:C.HUTl Law Fragw
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March 22, 1995

TABLE 1
BLM SECTION 318 SOLD, UNACCEPTED TIMBER SALES
: VOLUMES (MBF)
SALE NAME PURCHASER DISTRICT | ORIGINAL REVISED
t2 BLACK JACK WEYERHAEUSER €O, EUGENE 6,863
$0 PITCHER PERFECT SWANCO TIMBER EUGENR 2,438 2,414
%0 ROMAN DUNN HULL-OAKES EUGENE 10,646
SWINGLOG THIN. SWANCO TIMBER EUGENE 1,542 1,141
CANTON CR. T DOUGLAS CO. FP- ROSEBURG | 3,440 2,888
SUMMIT CREEK SCOTT TIMBER CO. ROSEBURG | 7,910
TEXAS GULCH DR JOHNSON LUMBER ROSEBURG | 6,212 1,686
UPPER RENHAVEN BOHEMIA ROSEBURG | 1,796
YELLOW CR. MTN. SCOTT TIMBER CO. ROSEBURG | 7,080
BIG WINDS SPALDING & SON MEDFORD | 6,864
HOXIE GRIFFIN CROMAN CORP. MEDFORD | 2,809 1,917
BEAR AIR MURPHY TIMBER €0, COOS BAY | 11,564
CHINA CREEK SCOTT TIMBER CO. CooS BAY | 1,216
% 10 wmeF
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DIV, OF LANDS AND REN. RESOURCES
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March 22, 1995
TABLE 2
BLM FISCAL YEAR 1991 5OLD, UNAWARDED, PREVIOUSLY ENJOINED, "VIABLE®
. VOLUMES {MBF)
SALB NAME PURCHASER DISTRICT ORIGINAL  REVISED
7 | PARK RIDGE BASIN HULL-OAKES LUMBER SALEM 2,710
MARTEN POWER ROSBORO LUMBER’ EUGENE 9,668
ANOTHER FAIRVIEW DOUGLAS CO. FP ROSEBURG | 4,589
BATTLB AXE RESERVATION RANCH ROSEBURG 1,205
DEAD MIDDLEMAN DR JOHNSON ROSEBURG 7.154
BIRDSEYE ROGUE CROMAN CORP. MEDFORD 3,876
GOLDEN SUCKER ROUGH & READY MEDFORD 4,367
LICK If WESTERN TIMBER CO. MEDFORD BI1
LOWER DUDLEY'S SUMMIT | BOISB CASCADE MEDFORD 2,340
PP&) BOISE CASCADE MEDFORD | 6,387
CORNER SOCK ROGGE PORESTPROD. _ | COOSBAY | 1,721
DAFFIDORA ROGGE FOREST PROD. COOS BAY 4,654
DEEP CREEK ROGGH FOREST PROD. COOS BAY | 3,120
LODSTER HILL SCOTT TIMBER | coos BAY | 8,471
LOST SOCK ROGGE FOREST PROD. COOS BAY | 3,5%
UGLY ECKLEY ROGGE FOREST PROD. COOS BAY | $,815
WREN "N DOUBT SCOTT TIMBER CO. COOS BAY { 8,603
- 72.28%
=

)

TIMBER SALES

1 T

EXHIBIT __I___-
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March 22, 1995 .
TABLE 3
BLM FISCAL YEAR 1991 SOLD, UNAWARDED, PREVIOUSLY ENJOINED, "NON-VIABLE® TIMBER SALES
= BID BONDS RETURNED
- VOLUMES (MBF)
SALE NAME PURCHASER DISTRICT | ORIGINAL REVISED
1911 cHERRY TREB PLUM SALVAGE | HULL-OAKES LUMBER SALEM 1,038
. 199 || ROCKY ROAD THOMAS CREEK LUMBER SALEM 1,574
{991 ]| TOBE WEST HULL-OAKES LUMBER SALEM 4,807
1# ( | JEFFERS REVENGE LONE ROCK TIMBER CO. ROSEBURG 3,914
|99} POND VIEW JOHNSON D R LUMBER ROSEBURG | 4,777
(11 91 MILLERS VIEW JOHNSON D R LUMBER ROSEBURG | 3,863
W'ﬂ CRAZY B'S CiLR TIMBER HOLDINGS INC COO0S BAY 3,957
199/} NORTH FORK CHETCO CLR TIMBER HOLDINGS INC | COOS BAY | 7,372
19| camp TIMBER PRODUCTS CO LAKEVIEW | 7,127
(99 sHADY TIMBER PRODUCTS CO LAKEVIEW 7,638
. 4
M~
/‘“.
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Mark C. Rutzick, OSB # 84336
Alison Kean Campbell, OSB #93011
MARK C. RUTZICK LAW FIRM

A pProfessional Corporation

500 Pioneer Tower

BB8 S.W. Fifth Ave.

Portland, Oregon 97204-2089
(503) 499-4573

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOQURCE
COUNCIL, an Oregon corporation,

Plaintiff,
vs.
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants.

This matter, having come

——r et e N Nt N e N e et e N S

Civil No. 9Q5-G2y4- HC

ORDER TO SHOW CAUSE

before the court on plaintiff

Northwest Forest Resource Council‘’s motion for a temporary

restraining order pursuant to Fed. R. Civ. P. 65(a) and (b), and

the court having considered the pleadings filed on this matter

and the file and record herein, and the Court being fully advised

therein;

NOW THEREFORE, pursuant to Local Rule 220-8 and Fed. R. Civ.

P. 65(a)

and (b)., the court hereby orders defendants Glickman and

Babbitt to show cause why a preliminary injunction should not.be

1 - ORDER TO SHOW CAUSE

MaRrk C. RuTZiCK LAW FIRM
A Prolossonal Corpor ation
Attorneys at Law

500 Pioneer Tower
888 S.W. Fifth Avenue
Portland, QR 97204-2089
t5031 499-4573 @ Fax {503 285-091%
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. 1 granted, compelling and directing defendants and their officers,
2 agents, employees, and attorneys, to do the following:
3 to take all administrative actions necessary
prior to September 10, 1995 to be able by
4 ~ September 10, 1995 to award, release, and
permit to be completed in fiscal years 1995
5 and 1996, with no change in originally adver-
tised terms, volumes, and bid prices, all
6 timber sales offered prior to July 27, 1985
in all of the national forests in Oregon and
7 Washington and Bureau of Land Management
districts in western Oregon, including timber
8 sales offered in years other than fiscal year
1990.
9
The hearing on plaintiff‘s motion for preliminary injunction
10 .
shall take place on , 1995, at a.m./p.m.
11
The temporary restraining order, and all of plaintiff’s support-
12
ing pleadings and papers, shall be served upon defendants by
13
. ., 1985, defendants’ opposing pleadings and papers
14
shall be served upon plaintiff by , 1995, and
15
plaintiff’s reply pleadings and papers shall be served upon
18
defendants by , 1995.
17 <
Dated this day of . 1995.
18
19
20
Honorable Michael R. Hogan
2 United States District Judge.

22 Presented by:

MARK C. RUTZICK LAW FIRM
23 A Professional Corporation
Mark C. Rutzick

24 Alison Kean Campbell
Attorneys for Plaintiff

25

26
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Mark C. Rutzick, OSB # 84336
Alison Kean Campbell, OSB #93011
MARK C. RUTZICK LAW FIRM

- A Professional Corporation

500 Pioneer Tower

888 S.W. Fifth Ave.
Portland, Oregon S7204-2089
(503) 499-4573

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CREGON

NCORTHWEST FOREST RESOURCE
COUNCIL, an Oregon corporation, Civil No. 9GS - G244-HO
MOTION FOR ORDER CON-
SOLIDATING PRELIMINARY
INJUNCTION HEARING WITH

)
)
)
Plaintiff, )
' )
)
} TRIAL ON THE MERITS
)
)
)
)
)
)
)

vs.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Request For Oral Argument

Defendants.

Pursuant to Fed. R. Civ. P. 65(a)(2), plaintiff Northwest
Forest Resource Council moves for an order advancing and consoli-
dating trial of the action on the merits with the preliminary
injunction hearing.

In suppert of this motion the court is respectfully referred
to Plaintiff’s Memérandum In Support of Mction for Temporary
Restraining Order and Preliminary Injunction and the Declaration

Mapxk C. RuTzick Law FiRM

A Protesmons Couporstion

1 - MOTICN FOR ORDER CONSOLIDATING PRELIMINARY Anarnaye af Law

500 Pioneer Tower
INJUNCTION HEARING WITH TRIAL ON MERITS %sswwxmAmme

Portland, OR 97204-2089
(5031 499 4573 & Fax (Y03 295 0915
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of Robert E. Ragon filed herewith.
R
Dated this day of August, 1985.

MARK C. RUTZICK LAW FIRM
A Professional Corporation

Mark C. RutZick
Alison Kean Campbel
Attorneys for Plaintiff

Mark C. RuTzick Law FIRM

A Protesmona Corpox ation

2 - MOTION FOR ORDER CONSOLIDATING PRELIMINARY ' Atiormers  Law

500 Pioneer Tower
INJUNCTION HEARING WITH TRIAL ON MERITS 888 S W. Fi;h Avenue
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Mark C. Rutzick, OSB # 84336
Alison Kean Campbell, 0SB #93011
MARK C. RUTZICK LAW FIRM

A Professional Corporation

500 Pioneer Tower

888 S.W. Fifth Ave.

Portland, Oregon 97204-2089
(503) 499-4573

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE o

COUNCIL, an Oregon corporation, Civil No. G35 -(x24% HO
[PROPOSED]

TEMPORARY RESTRAINING ORDER

Plaintiff,
Vs,
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants.

This matter, having come before the court on plaintiff
Northwest Forest Resource Council’s motion for a temporary
restraining order pursuant to Fed. R. Civ. P. 65(a) and (b), and
the court having held a hearing on plaintiff’s motion and consid-
ered the pleadings filed on this matter, the arguments of
counsel, and the file and record herein, and the Court being
fully advised therein;

NOW THEREFORE, pursuant to Fed. R. Civ. P. 65(b), the court
hereby enters the following temporary restraining order:

MaRk C. RuTzick LAW FIRm

A Protosmansl Coxpot ation

1 - TEMPCRARY RESTRAINING ORDER Ationeys at Law

500 Pianeer Tower
888 S.wW._ Fitth Avenue
Portland, OR 97204-2089
503} 499-4573 » Fax (503} 795.0915
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defendants Glickman and Babbitt, and their officers, agents,
servants, empiOyees, and attorneys are hereby compelled and
directed to do the following:

to take all administrative actions necessary
prior to September 10, 1995 to be able by
September 10, 1995 to award, release, and
permit to be completed in fiscal years 1995
and 1996, with no change in originally adver-
tised terms, volumes, and bid prices, all
timber sales offered prior to July 27, 1985
in all of the national forests in Oregon and
Washington and Bureau of Land Management
districts in western Oregon, including timber
sales offered in years other than fiscal year
1990. '

This temporary restraining order shall expire on

, 1995, unless it 1s extended by this court for good cause
shown.

Dated this day of , 1995.

Honcrable Michael R. Hogan
United States District Judge

Presented by:

MARK C. RUTZICK LAW FIRM

A Professional Corporation
Mark C. Rutzick

Alison Kean Campbell
Attorneys for Plaintiff

MaRK C. RuTZICK Law FIRM

A Protassiona Corpor anon

2 - TEMPORARY RESTRAINING ORDER Attormays a1 (2w

500 Pioneer Tower
888 S.W. Fifth Avenue
Portland, OR 97204-2089

(5G3 ARG 4473 @ Fax (503 295 0
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Mark C. Rutzick, OSB. # 84336
Alison Kean Campbell, 0SB #93011
MARK C. RUTZICK LAW FIRM

A Professioconal Corporation

500 Pioneer Tower

888 S.W. Fifth Ave.

Portland, Oregon 87204-2089
{503) 499-4573

Attorneys for Plaintiff

IN THE UNITED STATES DRISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE
COUNCIL, an Oregon corporation, Civil No. 956244 - HO
[ PROPOSED]

ORDER GRANTING
PRELIMINARY INJUNCTION

Plaintiff,
vs. |
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants.

Nt N St N Nt M N e M N Nt Gt N T

This matter, having come before the court on plaintiff
Northwest Forest Resource Council’s motion for a preliminary
injunction pursuant to Fed. R. Civ. P. 65(a) and (b), and the
court having held a hearing on plaintiff’s motion and considered
the pleadings filed on this matter, the argquments of counsel, and
the file and record herein, and the Court being fully advised
therein;

And this court finding that the public interest favors the
injunctive relief sought, that plaintiff is likely to succeed on
| A s camon T

1 - ORDER GRANTING PRELIMINARY INJUNCTION Auoinays ot Law

500 Pioneer Tower
888 S.W. Fifth Avenue
Portland, OR 97204-2089
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the merits, and that plaintiff will suffef irreparable injury
unless the requested injunction is issued;

NOW THEREFORE, pursuant to Fed. R. Civ., P, 65(a), IT IS
HEREBY ORDERED that plaintiff’s motion is granted, and defendants
Glickman and Babbitt, and their officers, agents, servants
employees, and attorneys‘are hereby compelled and directed to do
the following, until a final hearing and determination of the-
merits of this acticn or until further order of this Court:

to take all administrative actions necessary
prior to September 10, 1995 to be able by
September 10, 1995 to award, release, and
permit to be completed in fiscal years 1895
and 1996, with no change in originally adver-
tised terms, volumes, and bid prices, all
timber sales offered prior to July 27, 1995
in all of the naticnal forests in Oregon and
Washington and Bureau of Land Management
districts in western Oregon, including timber
sales offered in years other than fiscal year

1990.
Dated this day of , 1995.
Honorable Michael R. Hogan
United States District Judge
. MaRk C. RuTzick Law FIRm
2 - ORDER GRANTING PRELIMINARY INJUNCTION A vornons o o

500 Pioneer Tower
888 S.W. Fifth Avenue
Portland, OR 97204-2089
15031 489.4573 = Fax (5031 295 0915
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KRISTINE OLSON

United states Attorney
888 SW Fifth Avenue
Suite 1000

Portland, OR 97204-2024
(503) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General
WELLS D. BURGESS

MICHELLE L. GILBERT

ANDREA L. BERLOWE

EDWARD A. BOLING

U.S. Department of Justice
Environment and Natural Resources Division
General Litigation Section
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 272-6217

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,
Civil No. 95-6244-HO
v-

DAN GLICKMAN, in his capacity
as Secretary of Agriculture,
BRUCE BABBITT, in his capacity
as Secretary of Interior,

DEFENDANTS’ OPPOSITION
TO MOTION FOR TEMPORARY
RESTRAINING ORDER AND

PRELIMINARY INJUNCTION

Defendants.
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(503) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General
WELLS D. BURGESS
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ANDREA L. BERLOWE

EDWARD A. BOLING

U.S. Department of Justice
Environment and Natural Resources Division
General Litigation Section
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 272-6217

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,
Civil No. 95-6244-HO
v.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture,
BRUCE BABBITT, in his capacity
as Secretary of Interior,

DEFENDANTS’ OPPOSITION
TO MOTION FOR TEMPORARY
RESTRAINING ORDER AND .
PRELIMINARY INJUNCTION

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

INTRODUCTION

Just nine business days after Section 2001 of the
Rescissions Act of 1995 was signed into law and over a month
before expiration of the 45-day time frame for agency action
specified in the statute, plaintiff filed this action seeking a

writ of mandamus directing the Secretaries of Agriculture and the

DEFENDANTS’ OPPOSITION TO
MOTION FOR T.R.O. AND P.I. -1
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Interior to comply-with plaintiff’s one-sided interpretation of
the statute. Seeking to impose its interpretation via an
expedited proceeding, plaintiff would have the Court direct the
agencies to proceed with the costly process of awarding and
releasing sales for millions of board feet of timber in
environmentally sensitive locations, before the merits of the
action can be briefed and decided on a fully developed record.
The relief plaintiff seeks - - a mandatory preliminary injunction
that would alter, not preserve, the st;tus quo - - is extremely
rare and highly disfavored by the courts in the Ninth Circuit.
Neither the facts nor the law support the grant of such
extraordinary relief in this case.
BACKGROUND
The Rescissions Act of 1995 (the Act) was signed into law by
President Clinton on July 27, 1995. See Pub. L. 104-19 §2001
(1995). Subsection 2001(k) of the Act directs the Secretaries of
the Interior and Agriculture to, jinter alia,:
act to award, release, and pefmit to be completed in
fiscal years 1995 and 1996, with no change in
originally advertised terms, volumes, and bid prices,
all timber sale contracts offered or awarded before
that date in any unit of the National Forest System or
district of the Bureau of Land Management subject to
section 318 of Public Law 101-121 (103 Stat. 745).
Since enactment of the Rescissions Act, the Bureau of Land
Management (BLM) and the United States Forest Service have taken
preliminary steps 1ookihg toward the award and release of

affected section 318 sales by September 10, 1995. See

Declaration of Stephen J. Paulson at § 3 (attached hereto as

DEFENDANTS’ OPPOSITION TO
MOTION FOR T.R.O. AND P.I. - 2
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Exhibit A); Declaration of William L. Bradley at § 6 (attached
hereto as Exhibit B). During this same two-week period since
enactment of the law, the agencies have been working to prepare a
final decision framing the agencies’ interpretation of subsection
2001 (k) as a whole. This interpretation will describe how the
sectjon is to be implemented in an integrated manner that gives
effect to all provisions.

If the BLM and Forest Service were required to proceed to
award and release all sales previously offered or awarded before
July 27, 1995 in Oregon and Washington, in addition to the
section 318 sales, the agencies would have to expend additional
resources to prepare such sales for award and release. Paulson
Decl. at § 6; Bradley Decl. at § 6. The commitment of such
resources may, of course, ultimately prove to have been
unnecessary if it is later determined that such additional sales
were not covered by subsection 2001(k). Moreover, if the BLM and
Forest Service were to award contracts which later were
determined not to be authorized by subsection 2001(k), such
action could result in claims brought against the agencies for

substantial contractual damages.!

1 A complaint, accompanied by a motion for a preliminary

injunction, has been filed in the Western District of Washington
challenging subsection 2001 (k) (2). Pilchuck Audubon Society, et
al., v. Glickman, et al., Civ. No. C-95-1234-WD (W.D. Wash.,
August 10, 1995). That complaint and motion are attached as
Exhibit cC.

DEFENDANTS’ OPPOSITION TO

MOTION FOR T.R.O. AND P.I. - 3
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ARGUMENT
I. PLAINTIFF HAS FAILED TO SATISFY ITS BURDEN OF

PROOF FOR OBTAINING A MANDATORY PRELIMINARY

INJUNCTION ALTERING THE STATUS QUO.

A preliminary injunction is an extracrdinary remedy and
plaintiffs bear the burden of proof to demonstrate by clear and
convincing evidence that it is entitled to such relief. See
gzénnx Goose Foods, Inc. v. Teamsters, 415 U.S. 423, 442-442
(1974). "An injunction should only issue where the intervention

of a court of equity ’is essential in order effectually to

protect property rights against injuries otherwise

‘irremediable.’" Weinberger v. Romero-Barcelo, 456 U.S. 305, 312

(1982). 1In seeking a preliminary injunction in the form of a
mandatory order that will alter the status quo, plaintiff bears
an even heavier burden.

Under the traditional test used by the United States Court
of Appeals for the Ninth Circuit, a preliminary injunction may be
issued if the moving party demonstrates that: (1) it will suffer
irreparable injury if the requested relief is denied; (2) it will
likely prevail on the merits; (3) the balance of potential harm
tilts in its favor; and (4) the public interest favors granting
the requested relief. Burlington Northern RR Co. v, Department
of Revenue, 934 F.2d 1064, 1074 n.6 (9th Cir. 1991). Under an
alternative test used by the Ninth Circuit, a movant must
establish either that: (1) a combination of probable success on

the merits and the possibility of irreparable injury; or (2)

DEFENDANTS’ OPPOSITION TO
MOTION FOR T.R.O. AND P.I. - 4
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serious questions are raised on the merits and the balance of
hardships tips sharply in its favor.? Id.

The Ninth Circuit imposes a higher burden, however, in cases
such as this where a party seeks a mandatory, rather than a
prohibitory, injunction. "A mandatory injunction ‘goes well
beyond simply maintaining the status quo pendente lite [and] is
particularly disfavored.’" Stanley v. University of Southern
California, 13 F.3d 1313, 1320 (9th Cir. 1994) (citing Anderson
v, Unjited States, 612 F.2d 1112, 1114 (9Fh Cir. 1979)}).
Accordingly, "([w)lhen a mandatory preliminary injunction is
requested, the district court should deny such relief 'ﬁnless the
facts and law clearly favor the moving party.’" Stanleg, 13 F.3d
at 1320 (gquoting Anderson).

Because of the significant consequences that could flow from
a mandatory injunction sought by plaintiff and because "such
relief is particularly disfavored under the law of this circuit,"
plaintiff’s request must be subject to an even higher degree of
serutiny. See Stanley, 13 F.3d at 1320; Anderson, 612 F.2d at

1114. As demonstrated below, plaintiff has failed to satisfy its

! fThis test is not modified even in those cases where a
statutory violation is proven. See Amoco Production Co. v.
Village of Gambell, 480 U.S. 531 (1987) ("Village of Gambell")
(where an agency fails to comply with a statutory procedure,
courts cannot presume irreparable harm from that violation); see,
also, Save the Yaak Committee v. Block, 840 F.2d 714, 722 (9th
Cir. 1988); Town of Huntington v. Marsh, 884 F.2d 648, 651 (2nd
Cir. 1989) ("injunctive relief does not follow automatically upon
a finding of statutory violations, including environmental
violations").

DEFENDANTS’ OPPOSITION TO
MOTION FOR T.R.0O. AND P.I. - 5
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1] burden of proof warranting the granting of such extraordinary

relief.

A aintiff Has Failed To Establish That It Will
drreparable Harm.

Under any formulation of the test for preliminary injunctive
relief, the party seeking this extreme remedy must demonstrate a
significant threat of irreparable harm. Arcamuzi v. Continental
Alrlines, Inc., 819 F.2d 935, 937 (9th Cir. 1987). Indeed, the
"[Supreme] Court has repeatedly held that the basis for
injunctive relief in the federal courts has always been
irreparable injury and the inadequacy of legal remedies."
Weinberqger, 456 U.S. at 312 (citations omitted); Village of

ambell, 480 U.S. at 542. |

In the instant case, Plaintiff claims that it will be
irreparably harmed in the absence of a preliminary injunction
because (1) the agencies Qill allegedly exceed the time period
for awarding timber sales, set forth in subsection 2001(k), and
(2) plaintiff’s members will not receive the economic benefits of
those sales as a result of this alleged infraction by the
agencies. Neither of these purported injuries rises to the level
of irreparable harm. _As a consequence, plaintiff’s request for
such relief lacks a foundational component and, therefore, must
fail.

1. NFRC’s claim of procedural injury is insufficient to
satisfy the_requirement of irreparable harm.

Without providing a scintilla of evidence, plaintiff asserts

that it will be irreparably harmed unless all timber sales are

DEFENDANTS’ OPPOSITION TO
MOTION FOR T.R.O. AND P.I. - 6
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awarded within 45 days. Pl. Mem. at 19-20. Although the
agencies are making every effort to award the section 318 sales
within the 45 day period, even if this effort fails, there is no
evidence to support the contention that a delay would cause the
plaintiff "irreparable harm." In fact, this contention strains
credulity given the years-long delay that has already occurred.

Rather than providing evidence of true irreparable harm, the
plaintiff has instead alleged merely the fear of a technical
procedural violation of the statute -- the possible failure to
award certain sales within 45 days. This type of procedural
injury standing alone is wholly insufficient to warrant the
issuance of extraordinary relief.  See Village of Gambell, 480
U.S. at 544 (violation of statutory procedure is not per se
irreparable injury; focus is on underlying substantive policy
that process is intended to effectuate); Weinberger, 465 U.S. at
313-314 ("[t]he grant of jurisdiction to ensure compliance with a
statute hardly suggests an absolute duty to do so under any and
ail circumstances, and a federél judge sitting as chancellor is
not mechanically obligated to grant an injunction for every
violation of law.") (distinguishing TVA v. Hill, 437 U.S. 153
(1878)) .

In this case, Plaintiff elevates form over substance by
asserting that any expansion of a statutory time frame
constitutes a violation of the purposes of the statute and,
therefore, inflicts irreparable harm. Even if Plaintiff were

correct in its assertion that the agencies will not completely
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fulfill their statutory responsibilities prior to the expiration
of the statutory time period, it would still not be entitled to
the extreme remedy of preliminary injunctive relief given the
lack of irreparable harm.

2. NFRC’s allegations of economic harm are inadequate as a

basis for the equitable remedy sought,

Even if plaintiff could demonstrate that it would suffer

some sort of harm prior to an adjudication of this case on the
merits, any such harm would be economic in nature, being solely a
potential loss of revenue to its members if the agencies fail to
award all sales within 45 days under subsection 2061(k).
Economic harm, by its very nature, is not ord}narily irreparable.
See Los Angeles Memorial Coliseum Comm’n. v. N.F,L., 634 F.2d
1197, 1202 (9th Cir. 1980) (it is well established that monetary
injury is not normally irréparable).

Indeed, the Ninth Circuit has opined that "the claim of mere
financial hardship does not establish irreparable harm." Hughes
v. United States, 953 F.2d 531, 536 (9th Cir. 1992) (citing Elias

v. Connett, 908 F.2d 521, 526 (9th Cir. 1990)). Specifically,

the Supreme Court has stated that

"Mere injuries, however substantial, in terms of meney,
time and energy necessarily expended in the absence of
afn injunction), are not enough. The possibility that
adequate compensatory or other corrective relief will
be available at a later date, in the ordinary course of
litigation, weighs heavily against a claim of
irreparable harm."

DEFENDANTS’ OPPOSITION TO
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Sampson_v. Murray, 415 U.S. 61, 90 (1974) (quoting Virginia

Petroleum Jobbers Assn, v, Federal Power Commn., 259 F.2d 921,
925 (D.C. Cir. 1958)).

In this case, the plaintiff has corrective relief available
if the sales are not awarded -- replacement timber is provided
pursuant to paragraph 2001(k) (3) of the statute. See discussion,
infra, at subsection B.1. The plaintiff has made no showing that
this remedy, provided in the statute itself, is somehow
inadequate. Accordingly, plaintiff bas failed to establish that
it will be irreparably harmed in the absence of the extraordinary

relief which it now seeks.

B. Plaintiff Has Failed To Establish
A Likelihood Of Success On The Merits.

A writ of mandamus is an extraordinary remedy and should
issue only if the "petitioner meets ’‘the burden of showing that
its right to issuance of the writ is clear and indisputable.’"
Bankers Life & Casualty Co, v. Holland, 346 U.S. 379, 384 (1953).
The extraordinary relief of a writ of mandamus is "proper only
when 1) the plaintiff has a plain rigbt to have an act performed;
2) the defendant has a plain duty to perform it; and 3) there is
no other adequate remedy available to the plaintiff." gGifford
Pinchot Alliance v. Butrujlle, 742 F.Supp. 1077, 1082-1083 (D.

Or. 1990). Plaintiff cannot satisfy this test.
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1. The statute provides an

adequate alternative remedy.

In arguing for mandamus relief, plaintiff fails to address
this critical requirement that there must be "no other adequate
remedy available." Subsection 2001(k) expressly states that:

If for any reason a sale cannot be released and
completed under the terms of this subsection within 45
days after the date of the enactment of this act, the
Secretary concerned shall provide the purchaser an

equal volume of timber, of like kind and value, which
shall be subject to the terms of the original contract

Pub. L. 104-19 § 2001(k) (3) (1995). Thus, if "for any reason" a
sale otherwise covered by the section cannot be released within
the 45-day period, the statute explicitly authorizes the
alternative remedy of directing the provision of replacement
timber. The Ninth Circuit has heid that mandamus is not
appropriate when, in cases just like this, a statute provides an
alternative remedy. Pescosolido v, Block, 765 F.2d 827, 829-830
(9th cir. 1985).

2. Plaintiff has failed to establish
a_clear right to the relief regquested.

a. The plain language of subsection 2001(k) does
not support plaintiff’s interpretation.

Claiming that subsection 2001(k) is unambiguous, plaintiff
argues that paragraph 2001(k) (1) entitles its members to the
award of timber sales beyond those that were offered subject to
the authority of Section 318 of the Fiscal Year 1990 Interior and
Related Agencies Appropriations Act. However, analysis of the

statute as a whole reveals that Congress simply intended to
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require these agencies to address the continuing delay in the

completion of section 318 timber sales, either through award

under their original terms or provision of replacement timber.
Plaintiff’s expansive reading of subsection 2001(k) would require
this Court to disregard a straightforward construction of this
limited remedy and violate established rules of statutory
interpretation. Plaintiff’s interpretation could lead to an
unintended give-away of timber under long-~completed contracts,
may require replanning of a Forest Plan, the implementation of
which Congress specifically encouraged in this very legislation.
Thus, this interpretation should be rejected as inconsistent with
the statute on its face.

In enacting subsection 2001(k), Congress required the Forest
Service and BLM to reach a reasonable accommodation between
conflicting policies of species protection and settlemént of
certain contract claims. Paragraph 2001(k) (1) requires the
Secretaries of Agriculture and the Interior to, within 45 days of
ehactment:

act to award, release, and permit to be
completed in fiscal years 1995 and 1996, with
no change in originally advertised terms,
volumes, and bid prices, all timber sale
contracts offered or awarded before that date
in any unit of the National Forest System or

district of the Bureau of Land Management
subject to section 318 of Public Law 101-121

- . . -

Pub. L. 104-19 § 2001(k) (1) (1995).
Paragraphs 2001(k){(2) and (3), which Plaintiff disregards as

"not currently at issue," prohibit the release or completion of
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sales where an endangered or threatened bird is known to be
nesting in the sale unit, paragraph 2001 (k) (2), and require the
Sacretaries to offer alternative timber if "for any reason" a
sale cannot be released within 45 days of enactment, paragraph
2001 (k) (3). Thus, Congress has clearly required the agencies to
act to address the remaining section 318 timber sales, using
subsection 2001(k)’s provisions for release of existing sales and
for provision of alternative timber.

It is also clear that Congress required the agencies to
release "“z11 timber sale contracts offered or awarded before" the
date of enactment to address all section 318 timber contracts.
Section 318 ihcluded timber sale volume reguirements fof all
National Forests in Oregon and Washington and the BLM districts
of western Oregon, provided ecological criteria for the
developmeqt of timber sales, and provided that timber sales
offered to meet section 318’s volume requirements would be
subject to the terms and conditions of section 318 "for the
duration of those sale contracts." Section 318(k), Fiscal Year
1990 Interior and Related Agencies Aﬁpropriations Act, Pub. L.
101-121, 103 Stat. 745. All other provisions of section 318
expired‘on September 30, 1990. Robertson v. Seattle Audubon
§ggig§1,‘503 U.S. 429, 433 (1992). However, some of the section
318 sales were awarded after the expiration of fiscal year 1990
on September 30, 1990, some remain unawarded, and some of the
remaining sales have undergone review and revision since that

date. Paulson Decl. at § 5. Thus, paragraph 2001(k) (1) is
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logically read as releasing all pending section 318 sales,
whether or not agency action with regard to those sales occurred
before September 30, 1990.

Plaintiff argues that the reference to section 318 in
paragraph 2001(k) (1) unambiguously requires the release of timber
sales offered or awarded under other authority, though those
Forests and BLM districts were clearly not "subject to section
318" for purposes of the offer or award of later sales.

Plaintiff arrives at this conclusion by construing "subject to"
not according to its common and legal meaning, but merely as part
of a geographic description. The definition of the statute’s use
of “subject".makes clear that it describes a contingent
relationship that does not exist otherwise.? Simply put, the
National Forests and BLM Districts were not subject to section
318 after September 30, 1990, except insofar as they continued t6
administer the pending section 318 timber sales that subsection
2001 (k) is designed<fo address. Plaintiff’s construction
violates the general rule of statﬁtory construction that, absent
legislative intent to the contrary, words are to be given their
common and legal meanings. 2A Sﬁtherland Statutory Construction,

§ 47.28, 47.30 (5th ed. 1992).

3 wsubject," in this sense, is defined as "likely to be

conditioned, affected, or modified in some indicated way: having
a contingent relation to something and usu{ally] dependent on
such relation for final form, validity, or significance . . ."
Webster’s Third New International Dictionary, 2275. Black’s
defines "subject to" as "liable, subordinate, subservient,
inferior, obedient to; governed or affected by; . . ." Black’s
Law Dictionary, 1594 (4th ed. 1966).

DEFENDANTS’ OPPOSITION TO
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Plaintiff argues that this result is required by the
interpretive rule that a qualifying phrase generally modifies
only what immediately precedes it. However, that rule applies
the qualifying phrase to "is not inflexible or uniformly
binding." 2A Sutherland Statutory Construction, § 47.33 ("Where
the sense of the entire act requires that a qualifying word or
phrase apply to several preceding or even succeeding sections,
the word or phrase will not be restricted to its immediate
antecedent."). Limiting the phrase "subject to section 318" to
the antecedent description of National Forests and BLM Districts,
and adopting Plaintiff’s definition of "subject" as sclely a
geographic deécription, would lead to the absurd result of
applying subsection 2001(k) to every timber sale offered prior to
the date of enactment, including timber sales offered prior to
section 318, in those Forests and BLM Districts described in
section 318. Such an absurd result is not permitted by the terms
of the rule. Pacificorp v. Bonneville Power Administration, 856
F.2d 94, 97 (9th cir. 1988).

b. The legislative history of subsection 2001(k) does
not confirm plaintiff’s expansive interpretation.

Analysis of the legislative history confirms that Congress
enacted subsection 2001(k) to reguire the Forest Service and BLM
to address the continuing delay in the completion of section 318
timber sales, either through award under their original.terms or
provision of replacement timber. Section 2001 of Public Law 104-

19 was originally introduced as Section 307 of H.R. 1159, a
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bipartisan effort known as the Taylor-Dicks Amendment, and what
became subsection 2001(k) originally contained only the language
of paragraph 2001(k) (1) with 30 days provided for compliance.
H.R. 1159, § 307(i). The description of subsection 307(i) in the
Report of the House Appropriations Committee makes clear that
subsection 307 (i) was intended "to release a group of sales that
have been already sold under the provisions of section 318 . . .
The harvest of these sales was assumed under the President’s
Pacific Northwest Foresﬁ Plan . . . ."™ 104 H. Rept. 71. The
provision’s cosponsor, Representative Taylor, described the
potential contract liabiiity that this provision was designed to
address, and that he believed the sales were previously approved
for harvest.!

In the Senate, the language of section 2001 was modified to

provide the current provisions for protection of nesting birds

4 “Many‘of these sales were awarded to purchasers years

ago; the government will have to pay tens of millions of dollars
in contract buyouts if these sales were cancelled. Other sales
were auctioned years ago but never awarded; in some cases the
agencies rejected bids well after the auction due to
administrative reviews and delays and changing standards. This
is the case even though the preponderance of these sales were
approved for harvest in the Record of Decision accompanying the
President’s Pacific Northwest Forest Plan, as not jeopardizing
the continued existence of any of the numerous species of
wildlife considered by that plan." 141 Cong. Rec. H 3233.

Representative Taylor also made clear that the authors of
section 307 worked with the Forest Service in drafting this
section "“to assure that these requirements are technically
correct, and evaluating the Forest Service’s technical and
operational capability to meet the requirements of section 307,"
141 Cong. Rec. H3232, and "to make sure that the amendment is
drafted in a technically and legally sound fashion." 141 Cong.
Rec. H 3233.
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and to require alternative timber volume where timber contracts
could not be released. While debating an alternative amendment
sponsored by Senator Murray, Senator Gorton, the author of
section 2001, described subsection 2001(k) only as applying to
section 318 sales.’ Senator Hatfield, the Chairman of the Senate
Appropriations Committee and the floor manager of the bill, also
described Senator Gorton’s amendment only in terms of applying to
section 318 sales.® |

Prior to conference between the House and Senate, the Forest
Service provided Congress with an assessment of the effects of
both the House and Senate versions (attached hereto as Exhibit
D). In it, the Forest Service interpreted paragraph (1) of the
House and Senate predecessors to 2001(k) only as "“requiring the

award and release of all timber sale contracts subject to Section

5 wThe second and third elements in both amendments have to

do with option 9 and with so-called section 318 sales. Section
318 was a part of the Appropriations Act of 1990, designed to
provide some interim help for the forest in two Northwest States.
But many of the sales directed by this Congress pursuant to that
law have been held up by subsequent environmental actions. The
proposal that the committee has made simply says that those sales
would go ahead unless they involved places in which endangered
species are actually found, in which case, substitute lands will
take their place." 141 Cong. Rec. S 4875.

¢ w[T]he Gorton amendment releases 375 million board feet
of timber sales in western Oregon that were previously sold to
timber purchasers. Most of these sales, originally authorized by
the Northwest timber compromise amendment of 1989, were
determined in the record of decision for President Clinton’s
option 9 plan not to jeopardize the existence of any species. To
ensure further protections, the Gorton amendment includes
provisions prohibiting activities in timber sale units which
contain any nesting threatened or endangered species." 141 Cong.
Rec. S 4881.

DEFENDANTS’ OPPOSITION TO
MOTION FOR T.R.O. AND P.I. = 16



10

11

12

13

15

16

17

18

18

20

21

22

23

24

25

26

28

318." Ex. D, at 6. The Forest Service estimated that the

provision would release approximately 270 to 300 million board
feet that was proposed for cancellation or suspension. JId. at 5.
The Conference Committee reported section 2001 as part of
H.R. 1158, which was vetoed by the President. After extensive
negotiationg and changes to other aspects of the rescissions
bill, section 2001 was incorporated into H.R. 1944 with one
change to subsection (k) -- extending the Secretaries’ time for
compliance from 30 to 45 days. Prior to the Senate vote on H.R.
1944, Senator Gorton described subsection 2001 (k) using the
Forest Service’s estimate that the provision would release 300
million board feet of timber. 141 Cong. Rec. S 10464. Again,
Senator Gorton described this provision only as intended to

"release a group of timber sales that have already been sold

? Plaintiff relies on the Conference Report’s ambiguous

description of 2001(k) (1), as releasing all timber sales
beginning in fiscal year 1990 to the date of enactment within the
area encompassed by Section 318. Under these circumstances, the
conference report description is not dispositive. "There are, we
recognize, contrary indications in the statute’s legislative
history. But we do not resort to legislative history to cloud a
statutory text that is clear."™ Ratzlaf v. United States, 114 S.
Ct. 655, 662 (1994); Estate of McAlpine v. Commissioner, 968
F.2d 459 (5th Cir. 1992) ("it is, after all, a statute that we
are interpreting, not a conference report.") guoting Prussner v.
U.S., 896 F.2d 218, 228 (7th 1990). Moreover, aspects of this
conference report are inconsistent with the language of the
statute. Compare, also, 141 Cong. Rec. 5050 ("The only
limitation on release of these sales is in the case of any
threatened or endangered bird species with a known nesting site
in a sale unit") with 2001(k)(3) ("If for any reason a sale
cannot be released or completed . . .).
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under the provisions of Section 318 of the fiscal year 1990‘
Interior and Related Agencies Appropriations Act." JId.

As noted above, the Forest Service and BLM have not
finalized their interpretation of subsection 2001(k) and
implementation guidance. In an ordinary action for review of an
agency’s construction of a statute that it is charged with
administering, this Court would decide "whether Congress has
directly spoken to the precise question at issue" and, "if the
statute is silent or ambiguous with respect to the specific
issue, the question for the court is whether the agency’s answer

is based on a permissible construction of the statute." Chevron

U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 822,

842-43 (1984) (footnote omitted). The view of an agency charged
with administering a statute is entitled to considerable
deference and need not be the only permissible construction which
the agency might have adopted. Id&. at 844; Chemical Mfrs. Ass’n
?. Natural Resources Defense Council, Inc., 470 U.S. 116 (1985).
Under the circumstances of this case, where suit was brought
-less than two weeks after enactment of the statute and more than
a month before the time period for agency action expires and
where the agency is in the process of making a final decision
setting forth its understanding of how the section is to be
implemented, plaintiff’s interpretation should not be prematurely
adopted. Rather, the agency should be allowed to proceed with

making its decision and then, based upon a fully developed
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record, the merits of the parties’ respective position can be
fairly evaluated.

C. The Balance Of The Harms And The Public Interest Weigh
eavj ajnst Granti Manda junctjve Relie

According to the plaintiff, the harm it will suffer absent
issuance of a mandatory preliminary injunction is that the
agencies will not have acted to award and release certain timber
sales within the next three and one-half weeks. Such sales, of
course, will still be available after the expiration of that
short period in the event that plaintiff is correct_in its
interpretation of subsection 2001(k). In any event, even if it
were to later be determined that the additional sales are covered
by the Section, Congress expressly provided an alternative remedy
in the statute. Also, as explained, while plaintiff may not have
available to it the entire universe of sales it would like, the
agencies are making every effort to prepare for award and release
of the section 318 sales by the September 10 date.

Weighed against plaintiff’s alleged harm is the significant
harm that the agencies will suffer if the Court were to issue a
mandatory injunction. First, issuance of the mandatory
injunction would require a substantial allocation of agency
resources to prepare sales that ultimately may not go forward.
Also, to the extent sales are awarded that subsequently are
defermined not to fall within the parameters of subsection
2001 (k) as defined by plaintiffs, the agencies could incur

substantial contractual liabilities. In addition, the release of
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additional sales as defined by plaintiffs, many of which would be
located in areas subject to various environmental protections,
could result in potentially irreversible environmental damage.
Indeed, release of additional sales pursuant to plaintiff’s
interpretation of subsection 2001 (k) could require replanning of
the Pacific Northwest Forest Plan which contemplated that such
sales would conform to the planning documents as amended by the
Recofd of Decision (ROD) for Amendments to Forest Service and
Bureau of Land Management Planning Documents Within the Range of
the Northern Spotted Owl (April 20, 1994).

Under plaintiff/s strategy, all of these consequences would
be triggered before the 45-day period in which the agencies may
act has even expired. Directing the agencies to act before they
have had the time allotted to them to make a final decision as té
how the statute is to be implemented results in harm which in
itself weighs heavily against issuance of the injunction.

//
//
//
//
//
/7
//
//
/7
//
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CONCLUSION

For the reasons set forth above, plaintiff’s motion for a

temporary restraining order and preliminary injunction should be

denied.
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