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J. SCHIFFLER 
siatant Attorney General 

~LLS D. BURGESS 
MICHELLE L. GILBERT 
ANDREA BERLOWE 
U.S. Department of Justice 
Environment and Natural Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, P.C. 2004-0663 
Telephone: (202) 272-6217 

IN THE UNITED STATES DISTRICT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

v. 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculture, 
BRUCE BABBITT, in his capacity 
as Secretary of Interior 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
I 

Civil No. 95-6244-HO 

Declaration of 
Stephen J. Paulson 

I, Stephen J. Paulson, hereby declare the following to be true and 
co=ect: 

1. I am the Group Leader, Forest Products, Region Six of the 

Forest Service. I have held this position since 1988. In this 

position I am responsible for tracking the overall accomplishments of 

the Regional forest products program. As part of my duties, I am 

familiar with the regulations and procedures governing the award and 

performance of timber sale contracts. 

2. I have read the Rescission Act, Public Law 104-19 (109 Stat. 

194), including the provisions regarding "AWard and Release of 

Previously Offered and Unawarded Timber Sale Contracts," Section 

001 (k) . 
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3. Following signing of the legislation by President Clinton on 

July 27, 1995, and pursuant to Section 2001(k) of the Act, the 

National Forests of Region Six, responsi~le for particular contracts 

which were subject to Section 318 of Public Law 101-121 (103 Stat. 

745), have reviewed their timber sales fiJes and are identifying 

affected section 318 timber sales. The Forests reviewed the sales to 

determine whether the contracts had been awarded, whether the bid 

bonds had been returned to the purchasers, and whether any sale had 

been suspended. The Forests also perfo~Qd a preliminary assessment 

of whether any additional field work would be necessary before 

proceeding with a Section 318 sale. 

4. The Region is awaiting issuance of a final decision providing 

a definitive interpretation of Section 2001(k) and describing how the 

ion is to be implementated as a whole. Upon issuance of the final 

decision, the Region will proceed with the additional steps necessary 

to award and release the affected sales as quickly as possible. 

5. Some sales offered pursuant to Sec~ion 318 were awarded after 

September 30, 1990. Some Section 318 sales have yet to be awarded. 

6. To require the Forest Service to award and release sales in 

addition to Section 318 sales would require additional Forest Service 

work. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

Dated this 14th day of August 1995 PRODUCTS 

DECLARATION OF STEPHEN J. PAULSON page 2 
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KRISTINE OLSON 
United States Attorney 
888 SW Fifth Avenue 
Suite 1000 
Portland, OR 97204-2024 
503-727-1008 
OSB #73254 

LOIS J. SCHIFFER 
Assistant Attorney General 
WELLS D. BURGESS 
MICHELLE L. GILBERT 
ANDREA L. BERLOWE 
EDWARD BOLING 
U.S. Department of Justice 
Environment and Natural Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
Telephone: 202-272-6217 

IN THE UNITED S~ATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 
Civil No. 95-6244-HO 

v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, 
BRUCE BABBITT, in his capacity as 
Secretary of Interior 

Defendants. 

DECLARATION OF 
WILLIAM L. BRADLEY 

I, William L. Bradley, do hereby depose and say that: 

1. My name is William L. Bradley. Since November 1994, I have 

been the Deputy State Director for the Division of Resource 

Planning, Use and Protection in the Oregon/Washington State Office 

of the Bureau of Land Management. In my current posiction, my 
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responsibilities include all of the renewable, and non-renewable 

resource programs that the 8LM administers in the States of Oregon 

and Washington. The 8LM timber sale program in Oregon is 

specifically one of those responsibilities. 

2. I am familiar with the Rescissions Act, Public Law 104-19 

(109 Stat. 194), including the provisions regarding "Award and 

Release of Previously Offered and Unawarded Timber Sale contracts, " 

Section 2001(k). 

3. Following signing of the legislation by President Clinton 

on July 27, 1995, the State Director verbally instructed BLM staff 

to begin preparation for commencing implementation of Section 

2001(k) of the Rescissions Act as it pertained to lands managed by 

the BLM in Oregon. There are no 8LM timberlands in Washington. 

4. In cunnection with Section 2001 (k) of the Rescissions 

Act, the BLM districts responsible for particular contracts which 

were subject to Section 318 of Public Law 101-121 (103 stat. 745), 

have reviewed each Section 318 timber sale and other timber sales 

offered prior to .Tuly 27, 1995 to assess the status, including 

whether the sale cor.tract had been awarded, whether the bid bonds 

had been returned to .the purchaser, whether the contract was 

subject to any outstanding judicial order or administrative 

decision, whether there is knowledge of a nesting threatened or 

endangered species present on the sale, and whether any additional 

field work would be necessary before proceeding with the sale. 

5. For contracts that had not been awarded previous to July 

27, 1995, weare preparing award letters to the highest bidders, 

DECLARATION OF WILLIAM L .. BRADLEY, Page 2 
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including contracts for which the bid bond had been returned to the 

highest bidder. If and when directed, the BLM will be prepared to 

issue these letters by September 10, 1995. BLM has no awarded 

contl:acts which have been suspended. We also have been performing 

field work including reestablishing sale boundaries and returning 

sales to their original configuration, on numerous sales. 

6. Since enactment of the Rescissions Act, we have devoted 

time and resources to taking the actions necessary to have as many 

of the affected sales as possible awarded and released by September 

10, 1995. We are making every reasonable effort to comply with 

Section 2001(k) and based upon our efforts, we expect that all of 

the Section 318 timber sales will be awarded and released on or 

about September 10, 1995. If directed, we would also be able to 

complete award by that date of almost all, if not all, of the other 

unawarded timber sales. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

Executed at Portland, Oregon on 

dJ4t..<:~ 
William L. Bradley 

DECLARATION OF WILLIAM L. BRADLEY, Page 3 
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U.S. DEPARTMENT OP JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVAN.IA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 272-6817, 6815, 5775 
CONFIRMATION NUMBER (202) 272-8056 

PLEASE DELIVER TO: 

To: Bob Baum 
Ted Boling 
Peter Coppelman 
Karen Mouritsen 
Tim Obst 
Lois Schiffer 
David Shil ton 
Jim Simon 

NUMBER OF PAGES: 10 

DATE: August 25, 1995 

208-3877 
514-4231 
514-0557 
219-1792 
690-2730 
514-0557 
514-4240 
514-0557 

FROM: Paula· Clinedinst, Legal Assistant, (202) 272-8019 

MESSAGE: Please see attached Federal Defendants' 
Answer to Complaint and Second Notice of 
Filing of Agencies' Interpretation( being 
filed today by the U.S. Attorney's office in 
NFRC v. Glickman. 
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Gell~raL litigQtioll S~ctio,. 

Donald Cinnamond, Clerk 
United States District Court 
District of Oregon 
102 U.S. Courthouse 
211 East 7th Avenue 
Eugene, OR 97401 

ENRD GE;\ LIT 

U.S. Department of Justice 

Environment and Natural Resources Division 

Wa.shiligIOrt. D. C. 20$30 

August 24, 1995 

Re: Northwest Forest Resource Council v. Glickman. Civil 
No. 95-6244-HO 

Dear Mr. Cinnamond: 

Enclosed please find for immediate filing the original and 
two copies of Federal Defendants' Answer to Complaint and the 
Second Notice of Filing of Agencies' Interpretation. 

Thank you for your assistance. 

Enclosures 

Sin~eJelY, 

~~~lle Gilbert 
Attorney 
General Litigation Section 
P.O. Box 663 
(:202) 272-6213 

I4J 002 



1 KRISTINE OLSON 
United States Attorpey 

2 888 SW Fifth Avenue 
Suite 1000 

3 Portland, OR 97204-2024 
(503) 727-1008 

4 
LOIS J. SCHIFFER 

5 Assistant Attorney General 
WELLS D. BURGESS 

6 MICHELLE L. GILBERT 
ANDREA L. BERLOWE 

7 EDWARD A. BOLING 
U.S. Department of Justice 

ENRD GE,'i L1 T 

8 Environment and Natural Resources Division 
General Litigation Section 

9 P.O. Box 663 
Washington, D.C. 20044-0663 

10 Telephone: (202) 272-6217 

11 

12 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

3 
NORTHWEST FOREST RESOURCE COUNCIL, ) 

) 
Plaintiff, ) 

15 ) 
v. ) 

16 ) 
) 

17 DAN GLICKMAN, in his capacity ) 
as secretary of Agriculture, ) 

l8 BRUCE BABBITT, in his capacity ) 
as secretary of Interior, ) 

19 ) 
Defendants. ) 

20 ) 

21 

Civil No. 95-6244-HO 

DEFENDANTS' ANSWER 

22 

23 

Pursuant to Fed. R. Civ. P. 8(b), Dan Glickman, Secretary of 

Agriculture, and Bruce Babbitt, Secretary of the Interior 

(collectively, defendants), through undersigned counsel, answer 
24 

the allegations in the Complaint in this matter as follows: 
25 

DEFENDANTS' ANSWER 
TO COMPLAINT ~1 1 

UMITED STATES DEPART"ENT OF JUSTICE 
ENVIROMMENT & MATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
P.O. BOX 663 

~ASHIWGTON. D.C. 20044·0663 
(202) 272·8056 

@OOJ 
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1 The numbered paragraphs of this Answer correspond to the 

2 numbered paragraphs of the Complaint. 

3 Introduction 

4 1. Paragraph 1 is plaintiffs' characterization of this 

5 action and thus no response is required. 

6 Jurisdiction and Venue 

7 2. paragraph 2 contains allegations which are conclusions 

8 of law and thus no response is required. 

9 parties 

10 3. Federal defendants lack knowledge or information 

11 sufficient to form a belief about the truth or falsity of the 

12 allegations contained in Paragraph 3. 

4. Federal defendants lack knowledge or information 

sufficient to form a belief about the truth or falsity of the 

15 allegations contained in Paragraph 4. 

16 5. Federal defendants admit the allegations contained in 

17 Paragraph S. 

18 6. Federal defendants admit the allegations contained in 

19 Paragraph 6. 

20 Background 

21 7. The allegations contained in Paragraph 7 are 

22 descriptions of Pub. L. 104-19, the Rescissions Act of 1995, 

23 which speaks for itself, and thus no response is required. 

24 8. The allegations contained in the first sentence· of 

25 Paragraph 8 are descriptions of Section 318 of Pub. L. 101-121, 

DEFENDANTS' ANSWER 
TO COMPLAINT -2 

UNITED STATES DEPART~ENT OF JUSTICE 
ENVIRONMENT & NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
P.O. BOX 663 

~ASHINGTON, D.C. Z0044-0663 
(202) 272-8056 

141004 
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1 which speaks for itself, and thus no response is required. 

2 Defendan~s deny the allegations contained in the second sentence 

3 of Paragraph 8. 

4 9. The allegations contained in the first sentence of 

5 Paragraph 9 assume conclusions of law which are at issue in this 

6 case; thus, they are not susceptible of a clear and concise 

7 answer, and therefore are denied. The allegations contained in 

8 the second sentence of Paragraph 9 refer to plaintiff's 

9 knowledge, and thus defendants lack knowledge or information 

10 sufficient to form a belief about the truth or falsity of the 

11 allegations contained therein. 

12 10. The allegations contained in the first sentence of 

3 Paragraph 10 assume conclusions of law which are at issue in this 

case; thus, they are not susceptible of a clear and concise 

15 answer, and therefore they are denied. 

16 11. The allegations contained in the first sentence of 

17 Paragraph 11 and the allegations contained in the first clause of 

18 the second sentence of Paragraph 11 are so vague and non-specific 

19 as to be not susceptible of a clear and concise answer, and 

20 therefore they are denied; the allegations contained in the 

21 second clause of the second sentence in Paragraph 11 are denied. 

22 12. Defendants deny the allegations of paragraph 12. 

23 13. The allegations of Paragraph 13 are conclusions of law 

24 and thus no response is required. 

25 Claims for Relief 

6 

DEFENDANTS' ANSWER 
TO COMPLAINT -3 3 

UNITED STATES DEPARTMENT OF JUSTIC£ 
ENVIRONMENT & NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
P.O. BOX 663 

~ASHINGTON. D.C. 20044-0663 
(202) 212-8056 

I4J 005 
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1 14. Federal defendants incorporate by reference the 

2 responses to Paragraphs 1 through 13 herein. 

3 Claim One 

4 15. The allegations contained in Paragraph 15 are 

5 conclusions of law and thus no response is required. To the 

6 extent a response is required, the allegations are denied. 

7 16. The allegations contained in Paragraph 16 are 

B conclusions of law and thus no response is required. To the 

9 extent a response is required, the allegations are denied. 

10 Claim Two 

11 17. Federal defendants incorporate by reference the 

12 responses to Paragraphs 1 through 16 herein. 

lB. The allegations contained in paragraph 18 are 

conclusions of law and thus no response is required. To the 

15 extent a response is required, the allegations are denied. 

16 The remaining paragraphs of the Complaint constitute 

17 plaintiff's request for relief. Federal defendants deny that 

18 plaintiff is entitled to the relief that it has requested or to 

19 any relief whatsoever. 

20 Federal defendants deny any allegations of the complaint, 

21 whether express or implied, that are not specifically admitted, 

22 denied, or qualified herein. 

23 Affirmative Defense 

24 1. Plaintiffs fail to ,state a claim upon which relief can 

2S be granted. 

DEFENDANTS' ANSWER 
TO COMPLAINT -4 4 

UNITED STATES DEPART"ENT OF JUSTiCe 
ENVIRONMENT & NATURAL RESOURCES DIVISION 

GENERAL·LITIGATIOM SECTION 
P.O. BOX 663 

~ASHINGTON. D.C. 20044·0663 
(202) 272-8056 

I4J 006 
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WHEREFORE, federal defendants request that this Court 

2 dismiss the Complaint, enter judgment for them, and award them 

3 court costs and any such further relief that this Court deems 

4 just and appropriate. 

5 

6 

7 

B 

9 

10 

11 

Respectfully submitted, 

KRISTINE OLSON ROGERS 
United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

12 LS D. BURGESS 
M CHELLE L. GILBERT 
ANDREA L. BERLOWE 
EDWARD A. BOLING 
United States Department of Justice 
Environment and Natural 

15 Resources Division 
General Litigation Section 

16 P.O. Box 663 
Washington, DC 20044-0663 

17 (202) 272-6217 

18 Attorneys for Defendants 

19 Of Counsel: 

20 TIM OBST 
JAY McWHIRTER 

21 Office of the General Counsel 
United States Department of Agriculture 

22 washington, DC 

23 KAREN MOURITSEN 
Office of the Solicitor 

24 United States Department of the Interior 
Washington, DC 

25 

6 

DEFENDANTS' ANSWER 
TO COMPLAINT -S 5 

UNITED STATES DEPARTMENT OF JUSTICE 
ENVIRO~ENT & NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
P.O. BOX 663 

WASHINGTON, D.C. 20044-0663 
(202) 272-8056 

@oo; 
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1 CERTIFICATE OF SERVICE 

2 The undersigned hereby certifies that on August 24, 1995, 
she caused one copy of the foregoing FEDERAL DEFENDANTS' ANSWER 

3 TO COMPLAINT to be served via Federal Express upon the counsel of 
record hereinafter named: 

4 
MARK RUTZICK 

5 500 Pioneer Tower 
888 S.W. Fifth Avenue 

6 Portland, OR 97204-2089 
Telephone: (503) 499-4573 

7 Fax (503) 295-0915 

8 PATTI A. GOLDMAN 
ADAM J. BERGER 

9 KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 

10 705 Second Avenue, Suite 203 
Seattle, WA 98104 

II Telephone: (206) 343-7340 

12 
Fax (206) 343-1526 

MARIANNE DUGAN 
DEBORAH N. MAILANDER 
Western Environmental Law Center 
1216 Lincoln Street 
Eugene, OR 97401 

15 Telephone: (503) 485-2471 
Fax (503) 485-2457 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

28 CERTIFICATE OF SERVICE -1 

Gilbert 

i4J008 
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1 KRISTINE OLSON 
United States Attorney 

2 . 888 SW Fifth Avenue 
Suite 1000 

3 Portland, OR 97204-2024 
(503) 727-1008 

4 
LOIS J. SCHIFFER 

5 Assis~ant Attorney General 
WELLS D. BURGESS 

6 MICHELLE L. GILBERT 
ANDREA L. BERLOWE 

7 EDWARD A. BOLING 
U.S. Department of Justice 

8 Environment and Natural Resources Division 
General Litigation Section 

9 P.O. Box 663 
Washington, D.C. 20044-0663 

10 Telephone: (202) 27:2-6217 

11 

12 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, ) 
) 

Plaintiff, ) 
15 ) 

v. ) 
16 ) 

) 
17 DAN GLICKMAN, in his capacity ) 

as Secretary of Agriculture, ) 
18 BRUCE BABBITT, in his capacity ) 

as Secretary of the In~erior, ) 
19 ) 

Defendants. ) 
20 ) 

Civil No. 9S-6244-HO 

DEFENDANTS' SECOND 
NOTICE OF FILING OF 
AGENCIES' INTERPRETATION 

21 Pursuant to this Court's Order dated August 15, 1995, and as 

22 indicated in federal defendants' Notice of Filing dated August 

23 22, 1995, defendants hereby file the attached agencies' 

24 interpretation of other subsections of 2001(k) of the 1995 

25 Rescissions Act (Public Law 104-19) . 

6 

DEFENDANTS' SECOND 
NOTICE OF FILING - 1 

~009 
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1 Dated this 23rd day of August, 1995. 

2 Respectfully submitted, 

3 KRISTINE OLSON ROGERS 
United States Attorney 

4 
LOIS J. SCHIFFER 

5 Assistant Attorney General 

6 

7 

8 D. BURGESS 
MIC LLE L. GILBERT 

9 ANDREA L. BERLOwE 
EDWARD BOLING 

10 United States Department of Justice 
Environment and Natural 

11 Resources Division 
General Litigation Section 

12 P.O. Box 663 
Washington, DC 20044-0663 
(202) 272-6217 

14 Attorneys for Defendants 

15 Of Counsel: 

16 MICHAEL GIPPERT 
Office of the General Counsel 

17 United States Department of Agriculture 
Washington, DC 

18 
KAREN MOURITSEN 

19 Office of the Solicitor 
United States Department of the Interior 

20 . Washington, DC . 

21 

22 

23 

24 

25 

6 

DEFENDANTS' SECOND 
NOTICE OF FILING - 2 
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FAX NUMBER (202) 272-68l7, 6815, 5775 
CONFIRMATION NUMBER (202) 272-8056 
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To: Bob Baum 
Ted Boling 
P)!'ter Coppelman 

:Karen Mouritaen 
Tim Obst 
Lois Schiffer 
David Shilton 
Jim Simon 

NUMBER OF PAGES: 68 

DATE: August 28, 1995 
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514-4231 
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219-1792 
690-2730 
514-0557 
514-4240 
514-0557 
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FROM: Paula C,linedinst, Legal Assistant, (202) 272-8019 

MESSAGE: Please see attached Federal Defendants' 
Motion for Summary Judgment, filed 8/25 in 
NFRC v. Glickman. 
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1 XRlSTINE OLSON 

United States Attorney 
2 888 SW Fifth Avenue 

suite 1000 
3 Portland, OR 97204-2024 

(503) 727-1008 
4 

LOIS J. SCHIFFER 
5 Assistant Attorney Ceneral 

WELLS D. BURGESS 
6 MICHELLE L. GILBERT 

ANDREA L. BERLOWE 
7 EDWARD A. BOLING 

U.S. Department of Justice 

...... COPPEWlA;\' 

8 Environment and Natural Resources Division 
General Litigation section 

9 P.O. Box 663 
Washington, C.C. 20044-0663 

10 Telephone: (202) 272-6217 

11 

12 
IN THE UNITED STATES DISTRICT COURT 

FOR THE CISTRICT OF OREGON 

13 
NORTHWEST FOREST RESOURCE COUNCIL, ) 

14 ) 
Plaintiff, ) 

5 ) . 
v. ) 

16 ) 
) 

17 DAN GLICKMAN, in his capacity ) 
as Secretary of Agriculture, ) 

18 BRUCE BABBITT, in his capacity ) 
as secretary of Interior, ) 

19 ) 
Defendants. ) 

20 ) 

Civil No. 95-6244-HO 

DEFENDANTS' MOTION 
FOR SUMMARY JUDGMENT 

21 Pursuant to Federal Rule of Civil Procedure 56(b), 

f4J 002l0i4 

22 defendants Dan Glickman, as Secretary of United States Department 

23 of Agriculture, and Bruce Babbitt, as Secretary of United states 

24 Department of the Interior, move for entry of summary judqment in 

25 defendants' favor on all counts of plaintiff's complaint and 

26 dismissal of the complaint with prejudice. As demonstrated by 

27 DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT - 1 
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1 the accompanying memorandum and exhibits, no genuine issue of 

2 material fact exists and defendants are entitled to judgment as a 

J matter of law. 

4 DATED this 25th day of August, 1995. 

5 Respectfully submitted, 

6 KRISTINE OLSON ROGERS 

7 

8 

10 

11 

12 

13 

14 

16 

17 

18 

19 

20 

21 

United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

/ftU~~& 
WELLS D. BURGES 

Of Counsel: 

MICHAEL GIPPERT 
Office of the General Counsel 

MICHELLE L. GILBERT 
AN.DREA L. BERLOWE 
EDWARD A. BOLING 
United states Department of Justice 
Environment and Natural 

Resources Division 
General Litigation Section 
P.O. Box Ei6J 
Washington, DC 20044-0663 
(202) 272-6217 

Attorneys for Defendants 

United ·states Department of Agriculture 
Washington, DC 

lCAREN MOURITSEN 
22 Office of the solicitor 

United States Department of the Interior 
23 Washington, DC 

24 

25 

26 

27 DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT - 2 



1 KRISTINE OLSON 
United States Attorney 

2 888 SW Fifth Avenue 
Suite 1000 

3 Portland, OR 97204-2024 
(503) 727-1008 

4 
LOIS J. SCHIFFER 

5 Assistant Attorney General 
WELLS D. BURGESS 

6 MICHELLE L. GILBERT 
ANDREA L. BERLOWE 

7 EDWARD A. BOLING 
U.S. Department of Justice 

8 Environment and Natural Resources Division 
General Litigation Section 

9 P.O. Box 663 
Washington, D.C. 20044-0663 

10 Telephone: (;202) 272-6217 

11 

12 
IN THE UNITED STATES DISTRICT COURT 

FOR ,THE DISTRICT OF OREGON 

13 
NORTHWEST 'FOREST RESOURCE COUNCIL, 

4 
Plaintiff, 

5 
v. 

16 

17 DAN GLICKMAN, in his capacity 
as Secretary of Agriculture, 

18 BRUCE BABBITT, in his capacity 
as Secretary of Interior, 

19 
Defendants. 

20 

2.1 

22 

23 

24 

25 

26 

Civil No. 9S-6244-HO 

DEFENDANTS' MEMORANDUM 
IN SUPPORT OF MOTION 
FOR S~~y JUDGMENT ' 

I4JOOVOi~ 
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T~BLE or c9NTENTS 

INTRODUCTION 

STATUTORY BACKGROUND 

A. Section 318 Sales 

B. The Pacific Ngrthwest Forest Plan 

C. The 1995 Rescissions Act 

ARGUMENT 

:t. 

II . 

The Agencies correctly Interpreted Section 
2001(k) To Apply To Remaining Section 318 
Sales, Not To All Sales Previously Offered 
In The States Of Washington And Oregon 

A. 

B. 

C. 

The Plain Language Of The Act Is Consistent 
With The Agencies' Interpretation That 
Subsection 2001(k) Applies To The Release 
Of Remaining Section 318 Sales 

Alternatively, If The Language Of 
The Act Is Deemed Ambiguous, The Agencies' 
Interpretation Is Entitled To Deference 

The Agencies' Interpretation Is 
Supported B.v The Legislative History 

Plaintiff is not entitled to 
a Mandatory Injunction 

CONCLUSION 
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12 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

13 
NORTHWEST FOREST RESOURCE, COUNCIL, ) 

14 ) 
Plaintiff, ) 

) 
v. ) 

16 ) 
) 

17 DAN GLICKMAN, in his capacity ) 
as Secretary of Aqriculture, ) 

18 BRUCE BABBITT, in his capacity ) 
as Secretary of the Interior, ) 

19 ) 
Defendants. ) 

20 ) 

21 
INTRODUCTION 

22 

Civil No. 95-6244-HO 

DEFENDANTS' MEMORANDUM 
IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 

Plaintiff requests this Court to declare that subsection 
23 

2001(k) (1) of the 1995 Rescissions Act requires defendants to 
24 

i4J 008! Oi.j 

25 
award and release all timber sales offered or awarded anytime 

prior to July 27, 1995 on any national forest or Bureau of Land 
26 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -1 
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1 Mangement (6LM) lands in all of Oregon and washington. Plaintiff 

2 further seeks a mandatory injunction directing defendants to 

3 immediately take all actions to award and release all such sales 

4 by September 10, 1995. Complaint, Prayer for Relief ~, 1 and 2. 

5 The wholesale release of timber sought by plaintiff runs contrary 

6 to the comprehensive forest management strategy -- designed to 

7 provide a balance between ensuring a steady and sustained supply 

8 of timber and other resources, and protection of the long-term 

9 health of the federal forests -- that the agencies have struggled 

10 for years to adopt and only just now have been able to beqin 

11 implementinq. Neither the plain language of the statute nor the 

12 legislative history support the interpretation urqed by 

13 plaintiff. 

Plaintiff's entire argument is built on the untenable theory 

5 that When Congress used the phrase "subject to section 318" in 

16 SUbsection 2001 (k) (1), it really meant "the states of Washington 

17 and Oregon." I section 318 was an emergency measure, introduced 

18 by Senators Hatfield and Adams in 1989, which was designed to 
l 

19 address a shortfall in timber that year while at the same time 

20 preserving old growth forest stands. Section 318 authorized the 

21 expedited release of sales in portions of oregon and Washington 

22 and expired by its own terms at the end of fiscal year 1990. 

23 After years of fierce battles in Congress and the courts, 

24 "section 318" became known as a short-hand reference to a 

25 

26 

27 

Plaintiff's claims in its complaint are limited to 
subsection 2001(k) (1). 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -2 
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1 discrete set of section 318 sales that had been offered prior to 

2 the expiration of the statute. For a variety of reasons, certain 

3 remaining section 318 sales have yet to be released. 

4 The plain language of the statute, as confirmed by the 

5 legislative history, demonstrates that the agencies responsible 

6 for implementing section 2001(k), the Departments of Agriculture 

7 and Interior, have correctly interpreted sUbsection 2001(k) (1) to 

8 require the expedited release of these remaining section 318 

9 sales. It was the agencies' understanding during negotiations 

10 and at the time the bill was signed that in subsection 2001(k) 

11 Congress intended to.authorize the completion of this discrete 

12 set of congressionallY planned 318 sales. This interpretation is 

13 consistent with the overall purpose of the statute. Defendants' 

interpretation represents a permissible construction of the Act 

5 by the agencies charged with administration of the statute and as 

16 such, is entitled to deference. Accordingly, defendants are 

17 entitled to summary judgment. 

18 FACTUAL AND STATUTORY BACKGROUND 

19 A. Section 318 Sales 

20 Section 318 of the Department of the Interior and Related 

21 Agencies appropriations Act, Fiscal year 1990, Pub. L. 101-121 

22 (Section 318), also referred to as the Hatfield/Adams Amendment, 

23 was signed into law on October 23, 1989. See 135 Congo Rec. S 

24 8762, 8795-8797 (July 26, 1989) (relevant portions attached hereto 

25 as Ex. A). The intent of section 318 was: 

26 

27 

8 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -3 
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1 

2 

3 

to balance the goal of ensuring a predictable flow of 
public timber for fiscal years 1989 and 1990 with the 
goal of preserving significant old growth forest stands 
as the habitat of the northern spotted owl. 

4 Gifford Pinchot Alliance y. Butruille, 742 F.Supp. 1077, 1079 

5 (O.Or. 1990). To achieve these goals, subsection 318(a) set an 

6 overall target level of timber from national forests and BLK 

7 lands in oregon and Washington for fiscal years 1989 and 1990. 

8 The substance of the statute was set out in subsections 318(b) -

9 (k), which set forth procedures for expedited review-, 

10 prohibitions on injunctions and restraining orders2 and numerous 

11 environmental safeguards~3 These procedures applied exclusively 

12 to "all timber sales from the thirteen national forests in Oregon 

13 and Washington and (BLM] Management districts in western Oregon 

4 known to contain northern spotted owls (NSOs)." See Subsection 

5 318 (i) . 4 

16 

17 

18 

19 

20 

21 

22 

23 

I 
24 

25 

26 

7 

8 

2 See Section 318 (d), (f) (1), (g). 

For example, SUbsection 318(b) directed the Forest 
Service to sell ecologically significant old growth within the 13 
forests known to contain spotted owl only as necessary and in a 
manner designed to minimize the effects of fragmentation within 
each sale. Section 318 (bl (ll , (2). Section 318 Cel provided that 
nothing was to affect interagency cooperation under the ESA and 
its regulations. 

• section 318(i) reconfirms that: 

Except for provisions of SUbsection (a) (1) of this section, 
the prOVisions of this section apply solely to the thirteen 
national forests in oregon and Washington and Bureau of Land 
Management districts in western oregon known to contain 
northern spotted OWls. 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -4 



U~/~Ii/95 10:01 -. .... COPPEUl.-I.N I4J 012/0; ~ 

1 Some section 318 sales subsequently were delayed or 

2 suspended for a number of reasons. Section 318 was the sUbject 

3 of extensive litigation, with the Supreme Court ultimately 

4 affirming the constitutionality of the law in Robertson v. 

5 Seattle Audubon Socly, 503 U.S. 429 (1992). A number of section 

6 318 sales were enjoined during a period while this issue was 

7 being litigated. See generally Portland Audubon Soc. v. Lujan, 

8 795 F.Supp. 1489, 1496 (D.Or. 1992). Other sales were affected 

9 by litigatIon over compliance with various terms of section 318, 

10 such as the requirement to minimize fragmentation of ecologically 

11 significant old growth. ~ee Seattle Audubon Soc'y v. Robertson, 

12 civ. No. 89-1.60 (W.o.Wash.). 

13 Many section 318 sales did not go forward as a result of 

4 concerns about significant impacts to species listed under the 

5 Endangered Species Act (ESA). In June 1990, after enactment of 

16 Section 318, the united states Fish and wildlife Service (FWS) 

17 listed the northern spotted owl as a threatened species under the 

18 ESA. See 55 Fed. Reg. 26189 (June 26, 1990). Because of the 

19 listing of the NSO as threatened species, a number of Forest 

20 Service section 318 sales were "modified, eliminated or held in 

21 abeyance." See Gifford Pinchot, 742 F.Supp. at 1080. 

22 On September 28, 1992; the FWS listed the marbled murrelet 

23 as a threatened species. 57 Fed. Reg. 45328 (Oct. 1, 1992). As 

24 

25 

26 

27 

a result of the listing, the Forest Service reinitiated 

consultation with the FWS under ESA § 7(a) (2), 16 U.S.C. § 

1536(a) (2), regarding the effects on murrelets of continuing to 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -5 
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1 harvest section 318 sales that had already been awarded. In June 

2 1995, the FWS subsequently concluded that further logging of a 

3 number of the Forest Service sect~on 318 sales would likely 

4 jeopardize the continued existence of the marbled murrelet. As a 

5 result, these section 318 sales were suspended pending further 

6 survey work. 

7 The BLK experienced similar delays in completing the 

8 contracting process for its section 318 sales. The successive 

9 listing of proposed spotted owl critical habitat and the listing 

10 of the marbled murrelet delayed finalization of several sales. 

11 See Lone Rock Timber Co. v. United States Dept. of Interior, 842 

12 F. Supp. 433 (D. Or. 1994). 

13 The contracting process was further delayed by litigation. 

14 After it was determined, in development of the Forest Plan, that 

sales could go forward as modified in conformity with the FWS's 

16 biological opinion, timber companies brought suit in the Federal 

17 Claims Court to prevent BLM from awarding the modified sales. 

18 The Claims court issued a declaratory judgment that the award 

19 letter for the modified contract was null and void because the 

20 agency lacked. authority to negotiate a sale od the particular 

21 quantity of timber outside the competitive bidding process. See 

22 Croman Corp. v. Untied states, No. 94-48C (Ct. cl. Aug. 16, 

23 1994). As a consequence, the BLM .... ithdrew all of the outstanding 

24 award letter and .... as in the process of negotiating with the high 

25 

26 

27 DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -6 

• 
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1 bidders on the unawarded contracts when the subject legislation 

2 was introduced. s 

3 B. The 2acific Northwest Forest Plan 

4 In April 1993, in response to a number of judicial decisions 

5 that together halted logging in essentially all federal late 

6 successional and old growth (LSOG) forests within the range of 

7 the spotted owl,' the Clinton Administration convened the Forest 

8 Conference in Portland, Oregon. As a result of the conference, 

9 which was chaired by the President" on July 28, 1993, the Forest 

10 Service and the BLM published and circulated to the public a 

11 proposed st'rategy and range of reasonable alternatives tor forest 

12 plan amendments for forests managed by the Forest Service and the 

13 BLK. 58 Fed. Reg. 40,444-40,445 (July 30, 1993). The affected 

14 forests included the national forests in Washington and Oregon 

within the range of the spotted owl where the 318 sales were 

16 located. ROD at 11 - 12 (relevant portions attached hereto as 

17 Ex. B) 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

8 

S Another timber company brought suit in the u.s. 
,District Court of Oregon seeking a declaratory judgment and 
injunction requiring the BLM to reinitiate consultation on a 
section 318 timber sale in light of information in the Forest 
Plan. Action in this litigation was stayed because of the 
pendency of the subject legislation. ~ D.R. Johnson Lumber Co. 
v. Zielinski, No. 94-6371-TC (D.Or.). 

6 See Lane County Audubon Soc'y v. Jamison, 
(9th Cir. 1992); Portland Audubon Society v. Lujan, 
1489 (D. Or. 1992), aff'd, Portland Aubudon Society 
998 F.2d 705 (9th Cir. 1993). 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -7 

958 F. 2d 290 
795 F. Supp. 
v. Babbitt 
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1 On April 13, 1994, the Secretaries for the Department of 

2 Agriculture and the Department of the Interior issued the Record 

3 of Decision ("ROD") for Alnendments to FS and BLM Planning 

4 Documents within the Range of the Northern Spotted Owl (the 

5 Forest Plan), as supported by the Final Supplemental 

6 Environmental Impact Statement (FSEIS). ROO at 65-73. The 

7 Forest Plan was designed with the section 318 sale program 

8 expressly in mind.? The April 13, 1994 ROD consists of 

9 extensive standards and guidelines and land allocations that 

10 comprise a comprehensive ecosystem management strategy. 

11 In May 1994, several environmental groups and industry 

12 groups, including NFRC, brought a·series of actions challenging 

13 the legality of the Pacific Northwest Forest Plan. By order. 

14 entered on December 21, 1994, Judge Dwyer rejected all of 

15 plaintiffs' challenges and declared the ROD and standards and 

16 guidelines to be lawful under applicable environmental laws. 

17 Seattle AUdubon Soc/y v. Lyons, 871 F. Supp. 1291 (W.D. Wash. 

1S 1994), appeal pending. Upon the Court's approval, the agencies 

19 commenced implementation of the Forest Plan. 

20 C. The 1995 Rescissions Act 

21 The Rescissions Act of 1995 (the Act) was signed into law by 

22 President Clinton on July 27, 1995. ~ pUb. L. 104-19 §2001 

23 

24 

25 

26 

27 

8 

7 See Memorandum dated August 22, 1995 from James R. Lyons, 
Under Secretary of Agriculture, Natural Resources and 
Environment, and Mike Dombeck, Director, BLM, to. Jack Ward 
Thomas, Chief of the Forest Service and Elaine Zielinski, Oregon 
state Director, BLM (hereafter "Agencies' Interpretation") 
(attached hereto as Ex. C). 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -8 
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1 (1995). The Act essentially contains three primary parts. 

2 Subsection 2001(b) describes procedures for proceeding with 

3 salvage timber sales. Subsection 2001(d) directs the expedited 

4 implementation of the Pacific Northwest Forest Plan. Both 

5 subsections (b) and (d) provide for expedited judicial review, 

6 borrowing extensively from section 318 as a model for design of 

7 the expedited procedure. Compare subsections 2001(f) (1)-

8 (7) (providing for expedited judicial review and prohibiting 

9 restraining orders and injunctions) with subsections 318(g) (1) (-

10 (3) (setting forth procedures for expedited judicial review and 

11 restrictions on injunctions). subsection 2001(k) seeks to 

12 resolve continuing delays in the release of the remaining section 

13 318 sales. In particular, subsection 2001(k) (1) of the Act 

directs the Secretaries of the Interior and Agriculture to, inter 

MiA: 

16 act to award, release, and permit to be completed in 
fiscal years 1995 and 1996, with no change in 

17 originally advertised terms, volumes, and bid prices, 
all timber sale contracts offered or awarded before 

18 that date in any unit of the National Forest System or 
district of the Bureau of Land Management subject to 

19 section 318 of Public Law 101-121 (103 Stat .. 745). 

20 Throughout negotiations of Section 2001 and at the time the 

21 bill was signed into law, it was the agencies' understanding that 

22 subsection 2001(k) applied to a discrete set of remaining section 

23 318 sales. See Ex. C. The Forest Service'S April 27, 1995 

24 effects statement, that was transmitted to Congress prior to 

25 conference between the House and Senate, confirms the 

26 administration's understanding of the section as "requiring the 

DEFENDANTS I MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -9 
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1 award and release of all timber sale contracts subject to Section 

2 318." I!h. 

3 Since enactment of Section 2001, the agencies have been 

4 reviewing section 318 sales to determine which sales can be 

5 released, as per the requirements of sUbsection 2001(k). See 

6 Deelarations of william Bradley and Stephen Paulson, sUbmitted in 

7 opposition to Plaintiff's Motion for Temporary Restraining Order. 

S In faet, in accordance with the Agencies' Interpretation, BLM is 

9 already prepared to release approximately 47 million board feet 

10 pursuant to section 318 sales. ~ Declaration of Elaine 

11 Zielinski, Oregon State Director, BLM, attached hereto as Ex. D. 

12 ARGUMENT· 

13 I. The Agencies Correctly Interpreted Section 2001(k) 

14 

15 

16 

To Apply To Remaining Seetion 318 Sales, Not To All Sales 
previously Offered In The states Of Washington And Oregon 

A. The Plain Language Of The Act Is consistent With 
The Agencies' Interpretation That Subsection 2001(k} 
Applies To The Release Of Remaining section 31B Sales 

17 Subsection 2001(kl (ll requires the Secretaries of 

18 Agriculture and the Interior, within 45 days of enactment, to act 

19 to award, release and permit to be completed: 

20 all timber sale contracts offered or awarded 
before that date in any unit of the National 

21 Forest System or district of the Bureau of 
Land Management subject to section 318 of 

22 Public Law 101-121 . . . 

23 Pub. L. 104-19 'll 2001(k) (1) (1995) (emphasis added). Contrary to 

24 plaintiff's theory, Congress did not use the phrase "subject to 

25 section 31S d as a short-hand geographic descriptor of the states 

26 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR S~ARY JUDGMENT -10 
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1 of Washington and Oregon.' If Congress had meant that, it could 

2 simply have said so. Instead, congress chose to refer to section 

3 318. The issue, then, is what Congress meant in referring to 

4 section 318. Applying well-established rules of statutory 

5 construction to the Act's plain language reveals that Congress 

6 intended to require the implementing agencies to address the 

7 continuing delay in the completion of remaining section 318 

8 timber sales, either through award under their original terms or 

9 provision of alternative timber. 

10 Section 318 applied exclusively to sales offered in fiscal 

Ii years 1989 and 1990 in the thirteen national forests in Oregon 

12 and Washington and BLM districts in western oregon known to 

13 contain northern spotted owls. See Subsection 318(i); Robertson, 

503 U.S. at 433. Subsection 318(k) provided that timber sales 

offered to meet the target requirements of subsection (a) would 

16 continue "to be subject to the terms and conditions of" section 

17 318 for the duration of the contracts. "All other provisions of 

18 this section shall remain in effect until September 3D, 1990." 

19 Subsection 318(k). Accordingly, Section 318 expired at the end 

20 of fiscal year 1990. See Robertson, 503 U.S. at 433. 

21 Rules of statutory construction require words to be accorded 

22 their common meaning and proscribe interpretations that produce 

23 

24 

25 

26 

27 

8 

In other sections of 2001, Congress made it clear when it 
meant "as described in" by simply saying so. See e.g. subsection 
2001(b) (authorizing salvage sales from Federal lands "described 
in" subsection (a) (4); subsection 2001(d) (directing expeditious 
implementation of sale contracts on Federal lands "described in" 
the ROD) . 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -11 
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1 absurd or illogical results. 2A Sutherland Statutory 

2 construction, S 47.28, 47.30 (5th ed.1992). Because Section 318 

3 expired almost five years ago, only sales offered prior to the 

4 statute's expiration remain "subject to section 318," according 

5 to the common meaning of the phrase "subject to." "Subject" is 

6 defined as "likely to be conditioned, affected, or modified in 

7 some indicated way: having a contingent relation to something and 

8 usu(ally] dependent on such relation for final form, validity, or 

9 significance. . . .. Webster's Third New International 

10 Dictionary, 2275. 9 The fiscal year 1989 and 1990 sales depend on 

11 section 318 in the most basic sense to define their very form and 

12 validity. On the other hand, the national forest and BLM lands 

13 in Washington and oregon are not dependent on section 318 for 

their definition. After fiscal year 1990, sales could be offered 

5 and other activities could occur in the relevant forests without 

16 being affected or otherwise governed by section 318. 

17 Plaintiff's interpretation depends on acceptance of the 

18 assumption that Congress prefers to rely on oblique statutory 

19 references to define the geographic scope of two states. 

20 Plaintiff, however, presents no evidence of why, if Congress had 

21 intended to use section 318 to actually mean Washington and 

22 Oregon, it did not simply say so. Indeed, the problems inherent 

23 in converting "subject to section 318" into a geographic 

24 

25 

26 

8 

9 Black's defines "subject to" as "liable, subordinate, 
SUbservient, inferior, obedient to; governed or affected by; .. 

" Black's Law Dictionary, 1594 (4th ed. 1966). 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -12 
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1 descriptor are underscored by plaintiff's inability eVen to 

2 correctly identify the area in which section 318 sales had been 

3 located. While plaintiff claims that section 318 applied to all 

4 of Washington and Oregon, actually section 318 applied only to 

5 the western portions of the two stateS. While subsection 318(a) 

6 described target volumes for sales in the two states, all 

7 remaining provisions, which provide the real sUbstance of the 

8 statute, expressly apply only to those thirteen national forests 

9 and BLM lands known to contain spotted owl, located in the 

10 western portion of the two states. See section 318 (i) .10 

11 Plaintiffs argues that its interpretation of "subject to" to 

12 mean "washington and Oregon" is required by the interpretive rule 

13 that a qualifying phrase generally modifies only what immediately 

precedes it. However, that interpretative rule "is not 

inflexible or unifonnly binding." 2A sutherland statutory 

16 Construction, § 47.33 ("Where the sense of the entire act 

17 requires that a qualifying word or phrase apply to several 

18 preceding or even succeeding sections, the word or phrase will 

19 not be restricted to its immediate antecedent ll
). Limiting the 

20 phrase "subject to section 318" to the antecedent description of 

21 national forests and BLM iands, and adopting plaintiff's 

22 

23 

24 

25 

26 

27 

8 

10 Thus, even assuming arguendo that, as plaintiff claims, 
"subject to section 318" was intended to be a geographic 
descriptor, the language certainly does not support the expansive 
geographic area defined by plaintiff. Indeed, if the phrase were 
deemed to be a geographic descriptor, it Would more logically be 
read to mean those limited areas of national forest and BLM lands 
actually encompassed by section 318 sales, as those are the only 
possible areas that remain "subject to" section 318. 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT -13 
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1 definition of "subject" as solely a geographic description, would 

2 lead to the absurd result of applying subsection 2001(k) to every 

3 timber sale offered prior to the date of enactment, including 

4 timber sales offered prior to section 318, in all of Washington 

5 and Oregon. Such an absurd result is not permitted by the terms 

6 of the rule. Pacificorp v. Bonneville Power Administration, 856 

7 F.2d 94, 97 (9thcir. 1988). 

8 B. 

9 

Alternatively, If The Language Of 
The Act Is Deemed Ambiguous, The Agencies' 
Interpretation Is Entitled To Qeference 

10 Assuming arguendo that the Court were to find the statute 

11 ambiguous, the Court should then turn to the agencies' 

12 inte~pretation to determine if it is a permissible construction 

13 of the statute. As the Supreme Court has held, this Court must 

decide "whether Congress has directly spoken to the precise 

question at issue" and, "if the statute is silent or aIt!biguous 

16 with respect to the specific issue, the question for the court is 

17 whether the agency's answer is based on a permissible 

18 construction of the statute." Chevron U.S.A., Inc. v. Natural 

19 Resources Qefense Council, 467 U.S. 822, 842-43 (1984) (footnote 

20 omitted). The scope of review of the construction of a statute 

21 by the agency charged with administering the statute is 

22 circumscribed. The agency's interpretation is entitled to 

23 considerable deference and need not be the only permissible 

24 construction which the agency might have adopted. Id. at 844; 

25 

26 

Chemical Mfrs. Ass'n v. Natural Resources Defense Council, Inc., 

470 U.S. 116, 125 (1985). 
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1 In the Agencies' Interpretation, the agencies in charge of 

2 implementing section 2001(k) detail the rationale supporting 

3 their interpretation that the statute applies solely to section 

4 318 sales. See Ex. c. As the agencies explain, section 318 

5 sales have been the subject of extensive and fierce debate in 

6 Congress and the Courts. Such sales are Well-known and 

7 constitute a discrete set of sales known to have been developed 

8 based on specific ecological criteria and subject to expedited 

9 judicial review procedures developed by Congress. ~ In fact, 

10 Congress used section 31B as a model in drafting much of section 

11 2001. Compare (subsections 2001(f)(1)-{7) with (subsections 

12 318(g) (1)-(3). Congress had specific knowledge of the extent and 

13 circumstances causing the delays in completing section 318 sales 

14 through the quarterly reports from the agencies prepared pursuant 

15 to subsection 318(h). It was the agencies' understanding that, 

16 consistent with the"overall frarne~ork of the statute, subsection 

17 2001(k) addressed resolution of this discrete set of remaining 

1S 318 sales. This understanding is unambiguously reflected in the 

19 Forest Service's effects statement on the proposed legislation 

20 that was transmitted to Congress and then used by members of 

21 Congress in their floor statements and debates. "See Exhibit E 

22 (Forest Service effects statement dated April 27, 

23 1995) (interpreting paragraph 1 of the House and Senate 

24 predecessors to 2001{k) as "requiring the award and release of 

25 all timber sale contracts subject to Section 318"). 

26 

27 

28 

DEFENDANTS' MEMORANDUM IN SUPPORT 
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1 The agencies' interpretation is consistent with, and gives 

2 meaning to, the overall purpose of the statute. An analysis of 

3 section 2001 as a Whole reveals that Congress intended to reach 

4 an accommodation between expediting the release of timber while 

5 acknowledging the overall forest planning strategies that have 

6 taken years to develop and put into place. 1I Subsection 2001(d) 

7 expressly directs expedited implementation of the Pacific 

8 NorthWest Forest Plan. See Subsection 2001(d). The Forest Plan 

9 consists of extensive standards and guidelines and land 

10 allocations that comprise a comprehensive ecosystem management 

11 strategy, designed to accommodate the need for sustained yield of 

12 timber and protection of forest resources. 12 Section 318 sales 

13 were considered in development of the Forest Plan. l ] Applying 

14 

15 

16 

17 

18 

19 

20 

21 

:22 

23 

24 

25 

26 

27 

28 

\I For example, in connection with salvage sales, while 
the Act provides an expedited proced'ure for proceeding with such 
sales, at the same time, the Act expressly authorizes the 
Secretary to consider the environmental effects of any salvage 
timber sale, the effects on threatened or endangered species, and 
consistency with any management plans standards and guidelines, 
including those set forth in the Forest Plan. See Subsection 
2001(c): see also 141 congo Rec. S 4881. 

12 ROD at 3-4 (Ex. B). The two primary categories of land 
allocations in the Forest Plan include (1) "Reserve Areas" within 
which possible timber sales and related ground-disturbing 
activities are severely limited or prohibited and (2) remaining 
unreserved areas designated as Matrix, in which programmed timber 
harvest may go forward subject to restrictions intended to 
preserve conservation objectives. ROD at 6-11. 

13 The legislative history confirms that Congress 
understood that sales to be released under subsection 2001(k) had 
already undergone environmental review and would that their 
release would be consistent with the Forest Plan. See 141 Congo 
Rec. H 3233 (statement by cosponsor Representative Taylor 
explaining his understanding that the preponderance of·the sales 

DEFENDANTS' MEMORANDUM IN SUPPORT 
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1 sUbsection 2001(k) to release section 318 sales as contemplated 

2 by the Forest plan allows the expedited release of millions of 

3 board feet of timber l
• without undermining forest planning 

4 strategies. 

5 Unde~ plaintiff's expansive interpretation, plaintiff urges 

6 the release of all previously offered sales from the states of 

7 Washington and Oregon without conformance with forest planning 

8 documents. Adopting plaintiff's interpretation requiring the 

9 release of such a vastly expanded volume of sales could 

10 potentially require replanning of the Forest Plan which 

11 contemplated that such sales would conform to the planning 

12 documents as amended by the April 24, 1994 ROD. Such a result 

13 runs contrary to Congress's clearly expressed intent in section 

14 2001(d) that the Forest Plan be expeditiously implemented and 

must be rejected. 

16 Given the strong rationale enunciated by the agencies in 

17 support of their interpretation of subsection 2001(k) to apply to 

18 remaining section 318 sales, the agencies' interpretation is 

19 entitled to deference and should not be rejected in favor of 

20 plaintiff's self-serving and potentially destructive 

21 construction. See Udall v. Tallman, 380 U.S. I, 16 (1965); 

22 Alcarez v. Block, 746 F.2d 593, 606 (9th Cir. 1984) ("[d]eference 

23 

24 

25 

26 

27 

8 

.3 ( ••• continued) 
had been approved for harvest in the ROD for the Forest Plan); 
see also 104 H.Rept. 71 (harvest of sales was assumed under 
Forest Plan); 141 Congo Rec_ S 4881. 

14 See e.g., Zielinski Dec., Ex. D. 
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1 requires affirmance of any interpretation within the range of 

2 reasonable meanings the words permit, comporting with the 

3 statute's clear purpose"). 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

22 

C. The Agencies' Interpretation Is 
Supported By The Legislative Histor~ 

Analysis of the legislative history confirms that Congress 

enacted subsection 2001(k) to require the Forest Service and BLM 

to address the continuing delay in the completion of section 318 

timber sales, either through award or through provision of 

replacement timber. Section 2001 of Public Law 104-19 was 

originally introduced as 'Section 307 of H.R. 1159, a bipartisan 

effort known as the Taylor-Dicks Amendment, and what became 

subsection 2001(k) originally contained only the language of 

paragraph 2001(k)(1) with 30 days provided for compliance. H.R. 

1159, S 307(i). The description of subsection 307(i) in the 

Report of the House Appropriations Committee makes clear that 

SUbsection 307(i) was intended "to release a group of sales that 

have been already sold under the provisions of section 318 . -. 

The harvest of these sales was assumed under the President's 

Pacific Northwest Forest Plan .•.. It 104 H. Rept. 71. _ The 

provision's cosponsor, Representative Taylor, described the 

potential contract liability that this provision was designed to 
23 

24 

25 

26 

27 

8 
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1 address, and that he believed the sales were previously approved 

2 for harvest. u 

3 In the Senate, the language of section 2001 was modified to 

4 provide the current provisions for protection of nesting birds 

5 and to require alternative timber volume where timber contracts 

6 could not be released. While debating an alternative amendment 

7 sponsored by senator Murray, Senator Gorton, the author of 

8 section 2001, described subsection 2001(k) only as applying to 

9 section 318 sales. 16 Senator Hatfield, the Chair:man of the 

10 Senate Appropriations Committee and the floor manager of the 

11 

12 

13 

16 

17 

18 

19 

20 

23 

24 

25 

26 

27 

8 

IS "Many of these sales were awarded to purchasers years 
ago; the government will have to pay tens of millions of dollars 
in contract buyouts if these sales were cancelled. Other sales 
were auctioned years ago but never awarded; in some cases the 
agencies rejected bids well after the auction due to 
administrative reviews and delays and changing standards. This 
is the case even though the preponderance of these sales were 
approved for harvest in the Record of Decision accompanying the 
President's Pacific Northwest Forest Plan, as not jeopardizing 
the continued existence of any of the numerous species of 
wildlife considered by that plan." 141 Congo Rec. H 3233. 

Representative Taylor also made clear that the authors of 
section 307 worked with the Forest Service in drafting this 
section "to assure that these requirements are technically 
correct, and evaluating the Forest Service's technical and 
operational capability to meet the requirements of section 307," 
141 Congo Rec. H3232, and "to make sure that the amendment is 
drafted in a technically and legally sound fashion." 141 Congo 
Rec. H 3233. 

16 liThe second and third elements in both amendments have to 
do with option 9 and with so-called section 318 sales. Section 
318 was a part of the Appropriations Act of 1990, designed to 
provide some interim help for the forest in two Northwest States. 
But many of the sales directed by this Congress pursuant to that 
law have been held up by subsequent environmental actions. The 
proposal that the committee has made simply says that those sales 
would go ahead unless they involved places in which endangered 
species are actually found, in Which case, substitute lands will 
take their place." 141 Congo Rec. S 4875. 
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1 bill, also described Senator Gorton's amendment only in terms of 

2 applying to section 318 sales: 

3 

4 

5 

6 

7 

8 

The Gorton amendment releases 375 million board feet of 
timber sales in western Oregon that were previously 
sold to timber purchasers. Most of these sales, 
originally authorized by the Northwest timber 
compromise amendment of 1989, were determined in the 
record of decision for President Clinton's option 9 
plan not to jeopardize the existence of any species. 
To ensure further protections, the Gorton amendment 
includes provisions prohibiting activities in timber 
sale units which contain any nesting threatened or 
endangered species. 17 

9 141 Congo Rec. S 4881. While the legislative history of the 375 

10 million board feet figure is unclear, the remaining references by 

11 Senator Hatfield confirm that he was referring to section 318 

12 sales. The "Northwest timber compromise amendment of 1989" 

13 pursuant to which the sales were originally authorized, was 

4 Section 318, sponsored by Senator Hatfield. See Exhibit A., ~ 

also 141 Congo Rec. S 4881 (referring to 1989 compromise 

16 sponsored by Senators Hatfield and Adams). 

17 Prior to conference between the House and Senate, the Forest 

18 Service provided Congress with an assessment of the effects of 

19 both the House and Senate versions. See Exhibit E. In it, the 

20 Forest Service interpreted paragraph (1) of the House and Senate 

21 predecessors to 2001(k) only as "requiring the award and release 

22 of all timber sale contracts subject to Section 318." Id. The 

23 Forest Service estimated that the provision would release 

24 

25 
17 In fact Senator 

a misunderstanding of the 
did not conclude that the 
on marbled murre let would 

Hatfield was apparently operating under 
assumptions made in the ROD. The ROD 
section 318 sales then in consultation 
not jeopardize continued existence. 
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1 approximately 270 to 300 million board feet that was proposed for 

2 cancellation or suspension. ~ at S. 

3 Plaintiff relies heavily on the Conference Report's 

4 description of 2001(k) (1) to support its interpretation that the 

5 statute releases all timber sales offered prior to the date of 

6 enactment within the area that allegedly had been encompassed by 

7 Section 318. Under the circumstances present here, the 

8 conference report description is not dispositive. As an initial 

9 matter, "(t)here are, we recognize, contrary indications in the 

10 statute's legislative history. But we do not resort to legis-

11 lative history to cloud a statutory text that is clear."Ratzlaf 

12 y. united States, 114 S. ct. 655, 662 (1994); Estate of McAlpine 

13 y. Commissioner, 968 F.2d 459 (5th cir. 1992) ("it is, after all, 

14 a statute that we are interpreting, not a conference report.") 

15 quoting prussner v. U.S., 896 F.2d 218, 228 (7th Cir. 1990).11 

16 The conference report referred to the "geographic area 

17 encompassed by section 318" - - at best this is ambiguous, and 

18 under plaintiff's interpretation, conflicts with the plain 

19 language of the statute. Moreover, the language inserted into 

20 the Conference Report is at odds with numerous statements by 

21 legislators debating the bill. As Justice Scalia has observed, 

22 

23 
I 

24 

25 

26 

27 

28 

"(aJs anyone familiar with modern-day drafting of congressional 

11 Moreover, aspects of this conference report are 
inconsistent with the language of the statute. Compare, also, 
141 Congo Ree. 5050 ("The ~ limitation on release of these 
sales is in the case of any threatened or endangered bird species 
with a known nesting site in a sale unit") with 2001 (k) (3) ("If 
for any reason a sale cannot be released or completed ... J. 

DEFENDANTS' MEMORANDUM IN SUPPORT 
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1 committee reports is well aware, their references . . . were 

2 inserted, at best by a committee staff member on his or her own 

3 initiative, and at worst by a committee staff member at the 

4 suggestion of a lawyer-lobbyist; and the purpose of those 

5 references was not primarily to inform the Members of Congress 

6 what the bill meant . • . but rather to influence judicial 

7 construction .... " Blanchard v. Bergeron, 489 U.S. 87, 98-99 

8 (1989) (concurring opinion). 

9 This warning should be heeded here, especially given that 

10 after the conference report was issued, the sponsor of the 

11 legislation, Senator Gorton, ~econfirmed that subsection 2001(kl 

12 applied to section 318 sales. The Conference committee reported 

13 section 2001 as part of H.R. 1158, which was vetoed by the 

14 President. After extensive negotiations and changes to other 

15 aspects of the rescissions bill, section 2001 was incorporated 

16 into H.R. 1944 with one change to subsection (k) -- extending the 

17 Secretaries' time for compliance from 30 to 45 days. Prior to 

18 the Senate vote on H.R. 1944, Senator Gorton described subsection 

19 2001(k) using the Forest Service's estimate in its effects 

20 statement that the provision would release 300 million board feet 

21 of timber. 141 congo Rac. 5 10464. Again, Senator Gorton 

22 described this provision only as intended to "release a group of 

23 timber sales that have already been sold under the provisions of 

24 

25 

26 

27 

8 
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1 section 318 of the fiscal year 1990 Interior and Related Agencies 

2 Appropriations Act. ,,19 rd. 

3 Representative Taylor's state~ent, relied on by plaintiff, 

4 that section 307(i) would release section 318 timber sales and 

5 "others. . . offered in fiscal year 1991 and some more 

6 recently," 141 Congo Rec. H 3233, also is not dispositive in 

7 favor of plaintiff's interpretation of the statute. First, given 

8 that some section 318 sales were awarded in fiscal year 1991 and 

9 later because they were delayed by litigation and administrative 

10 action, Representative Taylor's statement may have intended to 

11 simply encompass later-awarded section 318 timber sales. See 

12 Paulson Dec. at ! 5 (submitted in opposition to plaintiff's 

13 Motion for Temporary' Restraining Order) • Secondly, later 

statements by Representative Taylor, after the President 

announced that he would veto the resc'issions bill, speak only in 

16 terms of the remaining section 318 timber sales: 

17 For instance, the section 318 timber, it is in 
Washington and Oregon, this area has already met all 

18 the environmental requirements. This is green timber 
but it has not yet been released. It has been waiting 

19 

20 

22 

23 

24 

2S 

26 

8 

19 Plaintiff relies ~eavily on a post-enactment letter 
from a handful of Senators and Representatives as evidence that 
Congress intended subsection 2001(k) to apply to all of 
Washington and Oregon. A post-enactment letter, signed by six 
legislators, is entitled to little, if any Weight. Post-hoc 
legislative history generally is entitled to little weight, 
particularly where it represents the views of only one or a few 
legislators. See Consumer Product Safety Corom'n v. GX,E sylvania, 
l.!l£..:.., 44'7 U.S. 102, 118 (1980) i Montana Wilderness ]o,ss'n v. U.s. 
Forest service, 655 F.2d 951, 956 & n.8 (9th Cir. 1981), cert. 
denied, 455 U.S. 989 (1982). Moreover, off-the-record 
correspondence is not to be attributed to Congress as a whole. 
Montana Wilderness Ass'n at 956 n.10. 
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1 since 1990, over 5 years. And this meets all the 
environmental requirements, and it meets, it has 

2 already been approved to move, but it has been held up 
for over 5 years while people in Washington and Oregon 

3 are without jobs. 

4 141 Congo Rec. H 5558. See also 141 Congo Rec. H 5559 

I4J 0311 Oi ~ 

5 (reiterating his reference to "section 318 timber that has been 

6 approved. ") Finally, even if the statement relied on by 

7 plaintiff is regarded as indicating a class of timber sales 

8 broader than the remaining section 318 sales, the "remarks of a 

9 single legislator who sponsors a bill are not controlling in 

10 analyzing, legislative history.1I Consumer Product Safety C01TlJTl'n 

11 v. GTE Sylvania. Inc., 447 U.S. 102, 118 (1980). 

12 Finally, nowhere in the legislative history is there any 

13 explicit reference that section 318 was intended to mean the 

actual states of Washington and Oregon. In fact nowhere does the 

legislative history explain just what was the geographic scope of 

16 the area originally covered by section J18. [confirm] The 

17 absence of any references to the states of Washington and Oregon 

18 in connection with the release of sales under section 2001(k) 

19 strongly undercuts plaintiff's proffered interpretation. 

20 II. Plaintiff Is Not Entitled 
To A Mandatory InjUnction 

21 

22 

23 

24 

25 

26 

In addition to declaratory relief, plaintiff requests a 

mandatory injunction ordering the agencies to act to award, 

release and permit to be completed all sales, as defined by 

plaintiffs, by September 10, 1995. A writ of mandamus is an 

extraordinary remedy and should issue only if the "petitioner 
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1 meets 'the burden of showing that its right to.issuance of the 

2 writ is clear and indisputable.'" Bankers Life & Casualty Co. y. 

3 Holland, 346 U.S. 379, j84 (1953). The extraordinary ielief of a 

4 writ of mandamus is "proper only when 1) the plaintiff has a 

5 plain right to have an act performed; 2) the defendant has a 

6 plain duty to perform it; and 3) there is no other adequate 

7 remedy available to the plaintiff." Gifford Pinchot Alliance v. 

8 Butruille, 742 F.Supp. 1077, 1082-1083 (D. Or. 1990). Plaintiff 

9 cannot satisfy this test. 

10 As an initial matter, as demonstrated above, plaintiff has 

11 not established that it has a "plain right" to have such acts 

12 performed. Moreover, plaintiff overlooks the fact that it has an 

13 alternative adequate remedy. Subsection 2001(k) expressly 

16 

17 

1S 

states that: 

If for any reason a sale cannot be released and 
completed under the terms of this subsection within 45 
days after the date of the enactment of this act, the 
Secretary concerned shall provide the purchaser an 
equal volume of timber, of like kind and value, which 
shall be subject to the terms of the original contract 

19 Pub. L. 104-19 , 2001(k) (:3) (1995) .. Thus, if "for any reason" a 

20 sale otherwise covered by the section cannot be released within 

21 the 4S-day period, the statute explicitly authorizes the 

22 alternative remedy of directing the provision of replacement 

23! timber. The Ninth Circuit has held that mandamus is not 

24 appropriate when, in cases just like this, a statute provides an 

2S alternative remedy. Pescosolido v. Block, 765 F.2d 827, 829-830 

26 (9th cir. 1985). Thus, plaintiff is not entitled to a mandatory 

27 

8 
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1 injunction, regardless of how the Court decides the issue of the 

2 scope of sUbsection 200l(k) (1). 

3 CONCLUSION 

4 For the reasons stated above, defendants' motion for summary 

5 judgment should be granted and plaintiff's complaint should be 

6 dismissed with prejudice. 

7 

8 

9 

10 

11 

12 

13 

5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

8 
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IN THB UNITED STATES DISTRICT COURT 
FOR THB DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

@035/0;4 

) 
J 
} 

) Civil No. 9S-6244-HO 

v. 

DAN GLICKMAN. in his capacity as 
Secretary of Agriculture, 
BRUCE BABBITT. in his capacity as 
Secretary of Interior 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

J _____________________________________ 1 

DECLARATION OF 
ELAINE ZIELINSKI 

I. Elaine Zielinski, do hereby depose and say that: 

1. My name is Elaine Zielinski. I am the State Director in 

the Oregon/washington State Office of the Bureau of Land 

Management. My responsibilities include administration of all of 

the renewable. and noo- renewable l"E'!source programs chat. t:he Bureau 

DECLk~TION OF ELAINE ZIELINSKI, Page 1 
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of Land Managemenc (BLMI administers in the Scates of Oregon and 

Washington. The SLM timber sale program in Oregon is specifically 

one of those responsibilities. 

2. I am familiar with the Resc.tssions Act:, Public: Law 104 -19 

(109 Stat. 194) I including the provisions regarding "Award and 

Release of Previously Offered and Unawarded Tinwer Sale contracts. " 

Section 2001 (k). Iarnalso familiar with the law commonly known as 

'§318", (Le. §318 of the Department of Interior and Related 

Agencies Appropriations Act, Fiscal Year 1990, Pub. L. No. 101-121, 

103 Stat. 745). 

3. Since enactment of the Re3cissions Act, we have devoted 

time and resources to taking the actions necessary to have as many 

of the affected sales as possible awarded and released by September 

10,1995. We are making every reasonable effort co comply with 

Section 2001 (k) and based upon our effoI:t:S. we expect to award and 

release ten of the una .... arded section 318 r:.imber sales before 

September 10. The volume of these ten sales is approximately 47 

MMSF. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

Executed at Portland. Oregon on 

DECLARATION OF ELAIN[ ZI~LINSKI, Page 2 
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Congressional Record -- Senate 

Wednesday, July 26, 1989: 
(Legislative day of Tuesday, January 3, 1989) 

101st Congo 1st Sess. 

135 Cong Rec S 8762 

REFERENCE: Vol. 135 No. 102 

MESSAGE: The TEXT of this document exceeds 5,000 lines. 

TITLE: DEPARTMENT OF THE INTERIOR AND RELATED AGENCIES 
APPROPRIATIONS, FISCAL YEAR 1990 

I4J OJi /Oi ~ 

SPEAKER: Mr. ADAMS i Mr. ARMSTRONG; Mr. BAUCUS: Mr. BINGAMAN; Mr. 
BUMPERS: Mr. BURNS; Mr. BYRD; Mr. CHAFEE; Mr. COATS; Mr. COCHRAN: 
Mr. CONRADj Mr. CRANSTON; Mr. DASCHLEj Mr. DIXON; Mr. DODDj Mr. 
DOMENICI; Mr. DURENBERGERj Mr. EXON; Mr. FOWLERj Mr. GARN; Mr. 
GORTON: Mr. GRAMM; Mr. HARKIN: Mr. HATFIELD; Mr. HEINZ: Mr. 
HELMS; Mr. INOUYEj Mr. JEFFORDSj Mr. JOHNSTON; Mr. KENNEDY; Mr .. 
LAUTENBERG; Mr. LEAHY: Mr. LEVIN: Mr. McCLURE; Mr. METZENBAUM; 
Ms. MIKULSKI; Mr. MITCHELL; Mr. MOYNIHAN: Mr. MURKOWSKI; Mr. 
NICKLES: Mr. PELL; Mr. PRYOR; Mr. REID: Mr. SANFORD; Mr. SASSER; 
Mr. SIMON; Mr. SPECTER; Mr. STEVENS; Mr. WALLOP: Mr. WILSON; Mr. 
WIRTH 

[*S8795] way within the system, simply because the funds are 
not available. 

I state that, having first stated the fine things I think the 
committee has done and the great attempts to satisfy the requests 
of many, many, and balance off the needs of the Nation, that we 
are not available at this time to add substantial amounts of 
money or add substantial acquisitions. 

I state that so that I am hopeful, as the managers return, we 
will be able to complete this bill and return to the Department 
of Defense authorization bill. I thank the President for his time 
and indulgence, and I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk will call the roll~ 

The assistant legislative clerk proceeded to call the roll. 

Mr. WALLOP. Madam President, I ask unanimous consent that the 
order for the quorum call be rescinded. 

R't'tachmen1: A 
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ensure the continued viability of the northern spotted owl. Such 
report shall be completed and submitted to the Forest Service and 
Bureau of Land Management by November 1, 1989; once the report is 
completed, the Forest Service and the Bureau of Land Management 
shall consider the report recommendations, together with other 
relevant information, in the preparation, advertisement, 

[*S8797] 
section. 

offer and award of the timber sales directed by this 

Mr. HATFIELD. Madam President, basically these two amendments 
that we are asking to be considered en bloc do two very simple 
things: One is we change the word "all" relating to parties to a 
suit to just the word "parties" and we insert another word, the 
word "negotiated." 

The second amendment is to clarify the role of the Fish and 
Wildlife Service in matters relating to the information that they 
gather on the spotted owl issue. 

Those are basically the only things these two amendments do. I 
ask that they be agreed to. 

The PRESIDING OFFICER. Is there further debate on the 
amendment? 

PAGE 9 

Mr. GORTON. Mr. President, I would like to take a moment to 
comment on the efforts of Senators Hatfield and Adams. Yesterday 
the Senate Appropriations Committee accepted an amendment 
sponsored by Senators Hatfield and Adams. It is an amendment 
which represents countless hours of time on the part of both 
those senators and their staffs as well as the entire delegations 
from Oregon and Washington. I would also like to extend my 
deepest appreciation to my colleague and the chairman of the 
Senate Agriculture Committee, Senator Leahy. I thank Senator 
Leahy for working with the Northwest delegation in addressing his 
interest in this matter, and welcome his involvement in futUre 
discussions of a long-term resolution. 

The effort represented in the Hatfield-Adams amendment is 
twofold: It strives to ensure timber to mills that are on the 
brink of complete shutdown; and it strives to prevent 
fragmentation of significant stands of old growth forest. In the 
midst of the Northwest timber crisis, this amendment is a breath 
of stability, however, brief. At the same time, this amendment 
merely maintains the status quo on the larger question -- to what 
extent do we allow our national forests to be open for mUltiple 
use? I hope that with some relief to the immediate crisis, we 
will all be able to address this long-term question with cooler 
heads. 
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The timber supply crisis we are facing in the Northwest is 
desperately serious. I have received thousands of letters from 
constitutents -- from mothers fearing for the livelihoods of 
their children and way of life -- and from others concerned about 
preserving the spotted owl species and the overall environmental 
quality of life dear to us in Washington State. 

This conflict is over the use of the resources in our National 
Forest System and to the extent to which these forests provide 
jobs for our citizens. These citizens depend on sound forest 
management, on clean water, and clean air. Obviously, decisions 
made regarding the use of these resources must be thoughtful and 
balanced. 

Today's amendment represents such a thoughtful and balanced 
process. For several months the Oregon and Washington delegations 
have met with constitutents dependent upon timber for their 
livelihoods and constitutents who are concerned for thestatus of 
the spotted· owl species as well as the many interest groups 
concerned with these issues. . 

Mr. President, while the environmentalists may be disappointed 
with this short-term agreement, they are not the ones making the 
sacrifices. The hard-working people of our timber communities 
have already lost jobs and wages, and lost certainty as to 
whether their way of life will even continue to exist. 

No one should doubt that this agreement forces upon these 
people continued sacrifice. There will be more jobs lost, and 
some mills and towns will remain in jeopardy, particularly on the 
Olympic Peninsula. I am deeply aware of that fact, and I cannot 
be satisfied, except for the short term. No one is made whole by 
this agreement, and in the opinion of this Senator, we must 
continue to seek greater timber supply and greater long-term 
stability. . 

The effort provided by Senators Hatfield and Adams is to be 
commended. It strives to return timber to the mills destined for 
closure as well as to prevent fragmentation of significant old 
growth areas. This is a short-term relief measure. 

PAGE 10 

Again, I would state that the effort on this appropriations 
legislation in this Senators view has been thoughtful and 
balanced. Congress does not want to overturn the Endangered 
Species Act, it does not want to harm the spotted owl and it does 
not want to promote unsound forest management. It does, however, 
need to address the crisis facing us as a result of the conflict 
over our national forests in region 6. This effort has been 
broadly. inclusive of input from all parties, and is an important 
first step -- and not the final solution. 

A-3 
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I look forward to working with all of my colleagues from 
Oregon and Washington as well as other interested parties and 
Members of Congress in seeking a resolution to our land use 
conflict in the Pacific Northwest. 

Mr. BYRD. Madam President, the distinguished Senator has 
discussed these amendments with the managers. I certainly have no 
objection. I am willing to accept the amendments en bloc. 

Mr. McCLURE. Madam President, we have no objection to the 
amendments, 

The PRESIDING OFFICER, If there is no further debate, the 
question is on agreeing to the amendments en bloc of the Senator 
from Oregon, Mr. Hatfield. 

The amendments (Nos, 416 and 417) were agreed to. 

Mr. HATFIELD. Madam President, I move to reconsider the vote 
by which the amendments were agreed to. 

Mr. McCLURE. I move to lay that motion on the table. 

The motion to lay on the table was agreed to. 

Mr. HATFIELD. Madam President, I personally wish to thank the 
managers of the bill for their assistance and the staff 
assistants to the managers. 

EXCEPTED COMMITTEE AMENDMENT PERTAINING TO SECTION 119 

Mr. BUMPERS. Madam· President, what is the pending business? 

The PRESIDING OFFICER. The pending business is the committee 
amendment. It is on page 52, line 23, through page 53, line 3. 

Mr. BUMPERS. I thank the Chair. 

Madam President, this is an amendment on which I will, as soon 
as we have an opportunity to discuss it, ask for a rollcall vote. 
I originally intended to make a point of order that it is 
legislation on an appropriations bill, which I think it clearly 
is, to which the Senator from Idaho would obviously raise a point 
of germaneness and we would be voting on the germaneness issue 
one way or the other. 

I think it is better for the Senate and it is better for both 
the Senator from Idaho and the rest of us who oppose this 
committee amendment to just have a clear-cut up-or-down vote. 

Madam President, yesterday in the Appropriations Committee, 
the Senator from Idaho offered this amendment, and I will not 
read the amendment, but I will 

PAGE 11 
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The President set forth five principles to guide the federal interagency effort to 
develop a management strategy to protect the old-groWlh related species and 
produce a sustainable level of timber: 

I4i O-ll!Oi~ 

First. we must never forget the human and the economic dimensions of these 
problems. Where sound management policies can preserve the health of 
forest lands. sales should go forward. Where this requirement cannot be 
met, we need to do our best to offer new economic opportunities for year
round. high-wage, high-skill jobs. 

Second. as we craft a plan. we need to protect the long-term health of our 
forests. our wildlife. and our waterways. They are a ... gift from God. and 
we hold them in trust for future generations. 

Third, our efforts must be, insofar as we are wise enough to know it. 
scientifically sound. ecologically credible, and legally responsible. 

Fourth, the plan shoul9 produce a predictable and sustainable level of timber 
sales and nontimber resources that will not degrade or destroy the 
environment. 

Fifth, to achieve these goals, we will do our best, as I said. to make the 
federal government work together and ..... ork jar you. We may make mistakes 
but we will try to end the gridlock within tr.e federal government and we will 
insist on collaboration not confrontation. 

President Clinton summed up the Forest Conference: 

We're here to begin a process that will ensure that you will be able to work 
together in your communities for the good of your businesses. your jobs, and 
your natural environment. The process W~ [have begun] will not be easy. Its 
outcome cannot possibly make everyone happy. PerhClps it won't make 
anyone completely happy. But the worst thing we can do is nothing. 

The land allocations and standards and guidelines that are adopted here satisfy all 
of the objectives set forth by the President. They comply with the requirements of 
federal law, including the five statutes listed above. Tt'ley are based on the best 
available Science and are ecologically sound. They will protect the long-term 
health of the federal forests. They will provide for a steady supply of timber sales 
and nontimber resources that can be sustained over the long term without 

A'ttachmen't B 

April 13. 1994 • ROD. 3 



08/28/95 10: 09 ~~~ COPPEUIA2' 14]04210;4 

degrading the health of the forest or other environmental resources. 
Moreover, they involve a commitment by the federal agencies to work together. 

This decision marks the turning point from formulation to implementation. Initial 
standards and guidelines have been developed, subjected to public comment, 
modified slightly, and adopted by this decision. The next step is to apply the 
standards and guidelines and adapt management of federal forests to sustain both 
the old-growth ecosystem and a supply of timber. In order to coordinate the 
activities of the various federal agencies that are involved. we have established an 
interagency structure that includes the Regional Interagency Executive Committee 
(RIEC), the Regional Ecosystem Office (REO). and provincial te~ms. These groups 
will oversee the necessary monitoring and research to continuously seek new 
information and understanding of the complexities involved in managing the old
growth and late-successional forest ecosystem in the Pacific northwest. 

We view the action of adopting these standards and guidelines as a beginning and 
not an end of the process of resolving the issues that have developed during the 
controversy over federal forest management. We expect and welcome the 
continuing involvement of the public in the management of these valuable 
resources. 

III. Decision 

In this Record of Decision. we jointly adopt Alternative 9 of the Final SEIS, as 
modified by this decision. and as amplified in the attachment to this Record of 
DeCision entitled "Standards and Guidelines for Management of Habitat for Late-

. Successional and Old-Growth Forest Related SpeCies Within the Range of the 
Northerl'1 Spotted Owl" (Attachment A). This decision, as spelled out in 
Attachment A (sometimes referred to herein as "the Standards and Guidelines"). is 
to be applied to lands administered by the USDA Forest Service and the USDI 
Bureau of Land Management within the range of the northern spotted owl, as 
provided in this Record of Decision. The following discussion explains the decision 
but is not intended to cover every aspect of the Standards and Guidelines, which 
set forth the management direction adopted by this decision in a single document 
and are intended to facilitate the agencies' implementation of our decision. 

The Standards and Guidelines apply to the land allocations that are identified on 
the official maps of the Final SEIS, as corrected for minor mapping errors. These 
maps are stored electronically in the spatially unified database (SPUD) maintained 
by the interagency geographic information system (GIS) staff in the Regional 
Ecosystem Office at 333 S.W. First Avenue, Portland, Oregon 97204. Maps at 
1/2-inch to the mile scale showing the land allocations are available for each Forest 
Service and BLM administrative unit at the respective unit offices. 
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Survey and Manage: The standards and guidelines require land managers to take 
certain actions relative to rare species of plants and animals. particularly 
amphibians. bryophytes, lichens, mollusks. vascular plants. fungi, and arthropods. 
These include: (1) manage known sites of rare organisms; (2) survey for the 
presence of rare organisms prior to ground-disturbing activities; (3) conduct 
surveys to identify locations and habitats of rare species; and (4) conduct general 
regional surveys for rare species. 

For many species and taxonomic groups, adequate survey techniques may not 
exist. The standards and guidelines provide an implementation strategy that 
includes a time line for developing protocols for the surveys and conducting the 
necessary survey work . 

. . 
O. Application of Decision 

,. Application to Land and Resource Management Plans 

@04J/Oi4 

ThiS decision amends current land and resource management plans with additional 
land allocations and standards and guidelines. The management direction set forth 
in this decision is incorporated upon the effective date of our decision intp all 
existing plans and regional guides and will also be incorporated in plans for forests 
and districts that do not currently have approved management plans. Development 
of future plans will be closely coordinated with other agencies and with the 
Regional Interagency Executive Committee. 

a. Bureau of land Management 

Districts With Resource Management Plans -. This decision amends the resource 
management plans for those portions of BLM districts within the range of the 
northern spotted owl with approved resource management plans. The Redding 
Resource Area. the Arcata Resource Area. and the King Range National 
Conservation Area, all within the Ukiah District of California. have approved 
resource management plans. 

Districts Without Resource Management Plans -- This decision amends 
:11anagement framework plans and timber management plans for those portions of 
BlM districts within the range of the northern spotted owl without approved 
resource management plans. The BLM districts without resource management 
plans are Coos Bay, Eugene, Medford, Roseburg. and Salem Districts and the 
Klamath Resource Area of the Lakeview District. The units that do not have 
approved resource management plans have issued draft resource management 
plans. and the draft environmental impact statements for those draft plans have 
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been supplemented by the Fin;:!1 SEIS. BlM will proceed with completing those 
plar.!s in accordance with this decision. 

b. Forest Service 

Regional Guides -- This decision amends the regional guides for those portions of 
the Pacific Northwest Region (Region 6) and the Pacific Southwest Region (Region 
5) within the range of the nbrthern spotted owl. 

I 
National Forests With Forest Plans -- This decision amends the forest plans for 
those portions of National Fprests within the range of the northern sponed owl 
that have approved forest plans. The National Forests with adopted plans within 
the range of the northern spotted owl are the Gifford Pinchot. Mount Baker-

• I 

Snoqualmie. Mount Hood. OlympiC. Rogue River. Siuslaw. Siskiyou, Umpqua. and 
Willamette National Forests~ National Forests partially within the range include the 
Deschutes, Okanogan. Wanatchee. Winema. Lassen. and Modoc National Forests. 

National Forests Without FJest Plans -- This d~cision amends the unit plans and 
I 

resource management plansl for those portions of National Forests without 
approved forest plans within the range of the northern spotted owl. The National 

I 

Forests within the range of the northern spotted owl without approved forest plans 
are the Klamath. Shasta-Tri~ity. Mendocino. and Six Rivers National Forests. 
These forests have issued draft forest plans, and the draft environmental impact 
statements for these draft f6rest plans have been supplemented by the Final SEIS. 
The Forest Service will cons/ider the management direction adopted in this decision 
when completing those Plat . . 

2. Relationship of IStandards and Guidelines to Existing Plans 

The existing land management plans contain many standards and guidelines that 
are not amended by this detision. Only those existing plan standards and 
guidelines in conflict with th~S decision are replaced. Where existing plans are 
more restrictive or provide .greater benefits to late-successional forest related 
species than Attachment A.ithe existing plan standards and guidelines will 
continue. (Four exceptions to this rule are listed in Attachment A. p. C-3.J 

For both Forest Service and !SLM lands, an estimate of the probable quantity of 
forest products that may beloffered for sale is provided in the Final SEIS. The 
allowable sale qUi3ntity for t~e existing forest plans and approved BLM resource 
management plans will be recalculated at the time of the next plan revision. The 
resulting allowable sale quaritity tor National Forests and BlM districts without 
approved management pland .... !ill be recalculated when the respective plans are 
adopted. 
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11. Concern: The Northwest Forest Resources Council and other commenters 
sUggested that additional alternatives based on the "constant change" theory of 
ecology be considered. In particular, they suggested a new alternative developed 
bY Dr. Chad Oliver, of the University of Washington. 

I4J 045!Oi4 

Response: Tr,e Final SEIS acknowledges that there is controversy in the scientific 
community regarding theories of ecosystem process and function. The 
Assessment Team discussed the -more active approach to forest management with 
Dr. Oiiver and others in formulating its alternatives. Each of the 10 alternatives 
that were considered in detail contain elements that are based on the constant 
change theory. The alternatives vary in the amount of acres allocated to reserves 
and to the matrix and in the degree of active management proposed in the various 
land allocations to achieve desired conditions. In the view of the Assessment 
Team, the need to provide late-successional and old-growth forest habitat requires 
a system of reserves on the federal lands. Early stages of forest succession are 
and will be well represented on non-federal ownerships. However. recognizing the 
uncertainty in current knowledge and the need to monitor, learn, and change, the 
selected alternative also relies on adaptiv.e management and provides an 
opportunity in the matrix and particularly in adaptive management areas to test 
more aggressive landscape management approaches under the "constant change" 
theory. Given the limited amount of late-successional and old-growth forest 
presently within the range of the northern spotted owl at this time, it WOUld not be 
prudent or reasonable to apply the active landscape management approaches 
suggested by the "constant change" theorists to the majority of the remaining late
successior.al and Old-growth forest stands across the federal landscape. 

D. Response to Comments on the Final SEIS 

We have reviewed and considered all comments that were received during the 30-
days following the Notice of Availability of the Final SEIS. The comments 
summarized here represent the major substantive ones that: (1) were not 
addressed in the Final SEIS as a comment received on the Draft SEIS, 
(2) addressed a change in the Final SEIS from the Draft SEIS, and (3) were 
received by the SEIS Team by April 4, 19.94. A more comprehensive discussion of 
all comments received on the Final SEIS is available from regional offices . 

• Comment: Northern California forests must not be sacrificed. Reinstate the 
180-year harvest rotation. Allowing higher harvest levels from these forests will 
lead to logging in areas currently set aside for habitat protection. 

ReSlionse: The response to the last comment on page F-39 in Appendix F of the 
::=inal SEIS discusses the rationale for dropping the 1 80-year rotation in northern 
Caiifornia and deferring to Forest Plan standards and guidelines. That response 
remains valid. The application of other standards and guidelines of the selected 
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alternative, plus the retention of all standards and guidelines from the Forest 
Plans, will result in lower, not higher, levels of harvest than envisioned in the 
Forest Plans. Further, PSQ levels are presented as an effect, not a goal. of the 
standards and guidelines. Therefore, harvests within areas specified for habitat 
protection will be greatly curtailed. 

• Comment: Establish late-successional reserves between the Snow Mountain 
and Yolo-Bolly/Middle Eel Wilderness on the Mendocino National Forest to 
provide connectivity. 

Response: The standards and guidelines specify a network of late-successional 
reserves. Dispersal between those reserves is facilitated in part by the riparian 
reserves and the matrix standards and guidelines. The suggested changes are 

. not needed to meet the objectives of Alternative 9. If management direction for 
these areas should be changed for other objectives. such changes should be 
pursued through the forest planning process now taking place on the Mendocino 
National Forest. 

• Comment: Salvage logging is the most nebulous category in practice and 
agency standards and guidelines leave too much to be determined by whim. 
Therefore. confine all salvage logging to adaptive management areas. 

Response: To ensure that salvage in late-successional reserves is consistent 
with the intent of the standards and guidelines. salvage is subject to review by 
the Regional Ecosystem Office and approval by the Regional Interagency 
Executive Committee. Salvage is not required to be beneficial. but is designed 
to permit the recovery of timber volume in those instances where catastrophic 
events clearly kill more trees (resulting in more snags and down logs in the short 
and long term) than are needed to maintain late-successional conditions. For 
example. if a major blowdown event leaves dead trees 15 feet deep over the 
landscape, a determination could be made that only a portion of those logs are 
needed to meet the objectives of the reserve. The rest. after consideration of 
the impacts of the harvest systems themselves. including any required roading. 
might be available for salvage. Salvage of individual dead trees within the 
landscape is not intended within late-successional reserves under the salvage 
guidelines. Work of the Regional Ecosystem Office and adaptive management 
related to case-by-case examples will continue to define where salvage is 
appropriate. 

• Comment: Amend standard and guideline LH-4 (p. 8-127). This standard and 
guideline addresses issuance of leases, permits. rights-of-way, and easements to 
avoid adverse effects that retard or prevent attainment of aquatic conservation 
strategy objectives. It should be amended to allow more flexibility for Tier 2 key 
watersheds and non-key watersheds. 
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Response: lH-4 has been clarified to reflect that it applies to !eases, permits, 
rights-at-way. and easements other than for surface water developments. lH-2 
applies to surface water developments only. and the difference between the two 
standards and guidelines is intentional and appropriate_ 

• comment: The language in the Final SEIS Summary leads the casual reader to 
believe that the aquatic conservation strategy does not apply to wild and scenic 
rivers. Please clarify this language. 

Response: We have clarified the management direction for wild and scenic 
rivers in the Record of Decision. Congressional requirements take precedence 
over the standards and guidelines, the same as for wilderness areas. However, 
where legislation defers to a site-specific mana~ement plan for management 
decisions, the standards and guidelines of the !:elected alternative will apply 
along with that management plan direction, whichever is more restrictive or 
provides greater benefits to late-successional conditions. Thi~ parallels the 
direction for national scenic areas. 

• Comment: Standards and guidelines such as those for ma!rix, key watersheds. 
and riparian reserves in adaptive management areas should be permanent and 
not subject to local. politically pressured. change. 

Response: The primary purpose of the adaptive management areas is to 
encourage development of non-traditional techniques to meet management 
objectives. The standards and guidelines outside of the acaptive management 
areas represent our best effort to provide appropriate levels of protection for 
late-successional and old-growth forest related species. Inside the adaptive 
management areas. the activities and the standards and guide!lnes are presented 
essentially as a startirrg point, to help describe the objectives, and then local 
teams may either use such direction or develop something different. Matrix 
standards and guidelines for green-tree retention, snags and coarse woody 
debris need to be met in adaptive management areas. 

• Comment: Late-successional reserve plans should include a road obliteration 
plan for the purpose of reducing fragmentation of the forest ecosystem within 
these reserves. 

Response: The 1992 Spotted Owl FEIS which this SEIS supplements states that 
"roads which are no longer needed are identified for restoring to a natural state 
through such methods as planting trees and shrubs, mulching and seeding 
grasses. or roadbed obliteration. Roads which are not needed for ongoing or 
short-term projects can be proposed for closure in order to reduce conflicts with 
other resources or to reduce use and hence maintenance ;,eeds." Since timber 
management-related funds are used for the maintenance of many existing roads. 
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we expect the obliteration of roads not needed for other management purposes. 
Those that remain, while perhaps distracting somewhat from late-successional 
reserve objectives, will be used for fire protection, beneficial silvicultural 
activities, watershed restoration, inventories, and other uses beneficial to 
objectives, as well as facilitating existing and new uses neutral to late
successional reserve objectives. Standards and guidelines for Alternative 9 
require that new road construction be SUbstantially limited. Any road 
construction associated with silvicultural treatments inside late-successional 
reserve would be subject to the overall "beneficial" requirement for such 
activities. That is, if the value of a thinning was negated by the habitat lost 
through road construction to the thinning, the activity should not proceed . 

• Comment: The Record of Decision should require that an interim timber sale 
program be implemented that would direct activities to begin first in the least 
environmentally sensitive, least controversial areas, in order to minimize 
confrontation and expense. 

Response: We expect that the agencies wil( work first in areas that are least 
environmentally sensitive, and that initial sales offerings will be outside of key 
watersheds and inventoried road less areas. However, the team sees a need to 
proceed with implementation of all of the standards and guidelines on all of the 
areas, which includes aggressive development of watershed analysis techniques, 
salvage where salvage is needed and consistent with the standards and 
guidelines, and aggressive planning for adaptive management areas. We believe 
the standards and guidelines appropriately protect all aspects of the 
environment . 

• Comment: NFRC draws our anention to NFRC v. Espy, Civ. No. 93-1621 
(D.D.C., March 21, 1994), and urges the Secretaries not to adopt Alternative 
9 which is -irrevocably tainted by theillegali'ty of the FEMAT process and 
report" and which would be unlawful. 

Response: We decided to proceed in decision-making on the alternatives 
presented in the SEtS because we believe that the results obtained by 
FEMAT would not have been any different had FEMAT been organized and 
conducted as an advisory committee under the Federal Advisory Committee 
Act (FACA).Judge Jackson said, -There is nothing in the record to suggest 
that the FEMAT Report, or its advice and recommendations to the President, 
would have in any way bElen altered had FACA been complied With to the 
letter. " 

Furthermore, the contents of the FEMAT report were reviewed and 
commented upon in a subseQuent. open and public process, in which the 
federal government received over 100,000 comment documents. The 

April 13. 1994 • ROD. 68 



08/28/95 10: 11 
...... COPPEUlAN 

FEMAT report was incorporated by reference as Appendix A of both the 
Draft SEIS and Final SEtS. It was widely circulated prior to and during the 
90-day comment period on the Draft SEIS. 

The decisions being made at this time are based on the entire administrative 
record. which includes the FEMAT report and also the Draft SEIS. the 
comments received on the Draft. the Final SEIS. and additional elements of 
the administrative record obtained by government studies and the work 
product of government employees. The administrative record as a whole 
justifies a decision at this time. See also the discussion in section VIlI.B.10 
above. 

@O~9/0i~ 

• Comment: The cOnservation restrictions described on pages 3&4-316-317 in 
the Final SEIS apply to federal lands as weH as state lands. 

Response: In response to these comments by the Confederated Tribes of the 
Warm Springs Reservation of Oregon. the SEtS Team has corrected the 
language in the Record of Decision to more accurately reflect the applicable 
legal standards in regard to the e~ercise of tribal treatY rights. 

Pages 51 and 52 of the ROD specifically address these issues. 

• Comment: The Sweet HomEt decision illustrates that the cumulative effects 
analysis used in the Final SEIS was an inadequate treatment of the land that 
makes up nearly half of the land within the planning area. 

Response: We note the recent decision of the Court of Appeals for the 
District of Columbia in Sweet Home Chapter of Communities for a Greater 
Oregon v. Babbitt, No. 92-5255, _ F.3d _ (D.C. Cir. March 11. 1994) . 

. The Secretary of the Interior has filed a motion seeking to stay issuance of 
the mandate in this matter and has recommended requesting rehearing by the 
full Court of Appeals. The Secretary believes that the case is wrongly 
decided and. most importantly. that it is contrary to the law in the Ninth 
Circuit, as set out in Palila v. Hawaii Oepartment of Land and Natural 
Resources, 852 F.2d 1106 (1988). Thus. we have determined that the 
Sweet Home decision has no impact on Alternative 9. 

• Comment: The Sweet Home decision will lead to less protection of spotted 
owl habitat on non-federal lands and therefore should be compensated by 
additional owl protection on federal lands. 

Response: Based on the response to the previous question, the owl habitat 
provided by the selected alter"lative will be adequate to meet the objectives 
of the decision. No change is necessary. 
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• Comment: The current situation for marbled murre lets would lead a decision
maker to protect all murre let habitat on federal lands. 

Response: The Marbled Murrelet Recovery Team has continued its work on 
. these topics. Since publication of the Final SEIS. preliminary demographic 

analysis of marbled murrelets has been completed as part of the ongoing 
conservation assessment of the species (Beissinger, pers. comm.l. The 
possibility that such analysis might be completed prior to execution of the 
ROD was noted in the Final SEIS (page 3&4-2461. The analysis has not yet 
been peer reviewed. and is subject to change. Because few quantitative 
population data are available for marbled murre lets, much of the analysis was 
based on studies of other species in the same family. The model is not 

. specific to a particular period of time or a geographic area. However, the 
data ·specific to marbled murrelets that could be used in the analysis were 
taken from British Columbia in 1993 and from the central coast of Oregon in 
1988 through 1991. Since none of the demographic rates for marbled 
murrelets are known with certainty. sensitiv.ity analysis was used to look at 
the effect of the various assumptions. 

We have examined the results of the preliminary analysis. Under the 
parameters the author considers most likely, the analysis yielded estimates 
that murrelet populations are declining at a rate of at least 4 percent per 
year. The cause, or causes, for such a decline are not addressed by the 
modeling effort, so the role played by habitat can not be determined from 
this effort. The possibility of a population decline in this range was disclosed 
in the Final SEIS (page 3&4-245), and the likelihood that murrelet populations 
were generally in decline was a key consideration in the cumulative effects 
analYSis in this SEIS and the Assessment Team report. Nevertheless. the 
rate of decline suggested by the results of the preliminary analysis is quite 
steep. We will continue to track this analysis as it is completed, and review 
the results as part of the adaptive management strategy that forms an 
important component of our decision. 

• Comment: Some commenters attached a paper prepared by three respected 
scientists (Lande, Orians and Weins) who have interpreted the results of the 
demographic workshop (Burnham et al. 1994) and have concluded that the 
only appropriate response is to protect all remaining spotted owl habitat. In a 
related letter. nineteen scientists are on record as calling for protection of all 
remaining owl h.abitat. . 

Response: Commenters criticize agency interpretations of owl population 
conditions. This continues to be a point of disagreement within the scientific 
community. Some scientists. including those who have been inVOlved with 
this planning initiative, continue to express confidence that the owl 
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population is in a condition that will allow it to survive the transition period 
until it reaches a new stable equilibrium under the habitat levels projected to 
result from this decision. While not immune to the fact that the results of 
demographic analyses indicate the owl faces some degree of risk, including 
that of extirpation, they nevertheless take the view that strong reasons exist 
to believe that owl populations will stabilize widely distributed across federal 
lands under our decision. A useful analysis of the relevant factors is set forth 
at pages 3&4-229 - 3&4-235 of the Final SEIS. The new analyses have not 
led these scientists to change their opinions. 

Conversely, other well respected scientists continue to express concern that 
federal land management proposals (including adoption of Alternative 9) are 
not an appropriate response to demographic results. While not directly 
involved in spotted owl population and habitat management, these scientists 
are qualified to review and comment on the technical aspects of the data and 
present an opposing viewpoint. 

In consideration of this disagreement within the scientific community. we 
have greatly restricted the timber harvest in owl habitat. It should also be 
considered that the harvest will occur in a range of habitat types and 
prescriptions, from commercial thinning to regeneration harvest of old
growth . 

• Comment: The Sierra Club Legal Defense Fund, Inc. anached to its 
comments a comparison by Schumaker and Doak of the use of the owl 
population simulator. Schumaker and Doak conducted an additional run of 
the model using different assumptions for demographic parameters. Their 
results conclude that the Forest Service "assumption of a 95 % adult survival 
is impossibly optimistic, and regardless of the values assigned to other 
classes of territories, it artificially guarantees the owl's persistence." 

Response: The parameters used for the simulation analYSis reported in the 
SEIS consisted of three alternative rule sets. In each, adult survival was 
varied as a function of habitat quality. Results of Bart and Forsman (1992) .. 
indicated that owl density and reproductive success rise with increasing 
percent of suitable habitat. Work by Bart and Earnst indicated this is also 
trCle of persistence. 

Although Bart and Earnst have inferred that adult survival is similarly related 
to percentage of suitable habitat, studies have not been done to determine 
this relationship. This lack of knowledge was, in part, the rationale for using 
alternative rule sets in the analysis for the SEIS. 

Schumaker and Doak are correct in noting that studies have not 
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demonstrated rates of survival as high as 95 percent. It is important to note 
that, while all three rule sets used in the SEIS analysis could pass a test for 
reasonableness, this analysis does not demonstrate that these or any other 
rule sets represent the true set of parameters. The rule set used by 
Schumaker and Doak could also be considered reasonable, and would yield a 
different weighted survival value for adult spotted owls. 

• Comment: Ed Whitelaw and Ernie Niemi commented on the economic 
analysis of the Final SEIS in "Economic Critique of the Final SEIS on 
Management of Old-Growth Habitat." They point out that the Final SEIS 
overestimates economic impacts of reduced timber from federal lands by 
emphasizing negative impacts on rural timber·dependent cor:nmunities and 
not accounting for the meaningful contribution at unlogged federal forests to 

. the stability of local and regional economies. 

@05210i-l 

Response: Economists use a variety of assumptions to predict economic 
impacts of a proposed action. The Final SEIS uses a traditional forest 
resource approach to evaluate alternatives. The commenters prefer to use an 
approach that relies on less quantifiable terms and applies them over a 
broader regional base. Had we adopted their assumptions. a more positive 
regional economic impact would have been shown, but the fundamental 
analysis and assessment of Alternative 9 would not have changed. 

• Comment: A member of the Assessment Team commented that in his view 
the changes made between Draft and Final SEIS to the matrix management 
prescription on green tree retention are contrary to the original intent of 
overall connectivitY in the harvested environment. 

Response: The prescription has been rewritten to describe the intent of the 
green-tree retention, which is to leave a mixture of dispersed and aggregated 
retention to achieve a full array of ecological objectives (see p. 35 above). 

• Comment: A Wilderness Society submission; written by four fisheries 
scientists, argues that refugia located within key watersheds are inadequately 
protected and that they will be subject both to a legacy of disturbance and to 
new disturbance through an untested watershed analysis process. 

Response: Key watersheds are one aspect of the aquatic conservation 
strategy. The other key components of the strategy include riparian reserves 
and their standards and guidelines, the watershed analysis process, and 
watershed restoration programs. 

The Assessment Team identified a network of 164 key watersheds. 
Alternative 9 as described in the Final SEIS establishes key watersheds on 
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. over nine million acres, or 37 percent of the federal forest land within the 
range of the northern spotted owl. Recognizing the importance of these 
areas as refugia. any new human disturbance will be greatly ~estricted on 
over seven and a half million acres, or 84 percent of these key watersheds -
because those acres are co-located in Congressionally reserved areas, late
successional reserves, administratively withdrawn areas, or riparian reserves. 
This area comprises 31 percent of the federal forest land within the range of 
the northern spotted owl. Within the 16 percent of the key watersheds in 
matrix, AMAs or managed I~te-successional areas, the highest Quality areas 
will also receive protection. No new roads will be constructed in inventoried 
roadless areas within key watersheds, the amount of existing system and 
nonsystem roads within key watersheds should be reduced (through 
decommissioning)' and watershed analysis must be completed for all' 
watersheds containing inventoried road less areas before management 
activities can proceed. Over 50 percent of the inventoried roadless areas on 
National Forests within the rang.:! of the northern spotted owl occur in key 
watersheds. 

Watershed restoration is designed to address past disturbances by treating 
roads (decommissioning, upgrading, modifying drainage, etc.), restoring 
riparian vegetation, and restoring instream habitat structure. 

Watershed analysis is not designed to encourage new human disturbance, 
but is focused on the collection a"d compilation of information about the 
watershed. in areas where rmmagement activities are permitted, that is 
essential for making sound management decisions. 

XI. Review and Approval 

A. Administrative Review 

A decision by the Secretary of Agriculture is not subject to administrative 
appeal under the Forest Service regula:ions. A decision by the Secretary of the· 
Interior is not subject to administrative appeal under BLM regulations. 
Therefore. this decision is the final agency action for the amendment of these 
land allocations, standards and guidelines into the applicable formal planning 
documents. 

This decision does not constitute the final agency action for any timber sale or 
other project. Before a decision docum<;lnt for a timber sale or other project is 
authorized, applicable pror.ediJres must be complied with, including applicable 

.. project-level NEPA analySiS and administrative appeal procedures. 

@05J/Oi4 

April 13. 1994. R.OO. 73 



0~/~~/95 10:1;) ~~-+ COPPEDIAN 

V.S. Department of Agriculture 
Natural Resources & Environment 

V.S. Department of the Interior 
land and Minerals Management 

August 22, 1995 

MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

Jack Ward Thomas 
Chief 
Forest Service 

Elaine Zielinski 
Oregon State Director 

Bureau ~fLand Man~1~m;nt r. n. 

~or James R. Lyons ~~ 
Under SecretaI}' of Agriculture 
Natural Resources and Environment 

h~:::mh<ck '11--o-t ~ 
Bureau of Land Management 

Section 200 I (k) of the 1995 Rescission Act 

Section 200 1 (k) of the 1995 Rescissions Act (public Law 1 ci 1-121) directs the Secretaries to 
award, release, and permit to be completed the remaining section 318 timber sales. Several 
parties have urged us to interpret secdon 200 I (k) as applying to all timber Contracts offered in 
the geographic area described in section 318 of the Fiscal Year 1990 Interior and Related 
Agencies Appropriations Act, in addition to the few remaining timber sales that were offered 

. subject to section 318. The language of section 200 I (k) is clear on its face. and appli~s only to 
the remaining section 3 18 timber sales. 

14I 05V07 ~ 

The section 318 sales have a tuIbulent history, having been fiercely debated by Congress, by the 
press, by public advisory boards. and betare the Supreme Court. It is this well·kno\J,l1 and 
discrete set of sales, the sales offered in Fi~cal Year 1990 under the procedures establishes in 
section 318(b ).U) of Publi;;; l.aw 101-121, which Congr~ss refers to in section 2001 (k) of the 
1995 Rescissions Act as "subject to section 318." 

We have been involved in the debate over the federal forests in the Pacific Northwest for a long 
time. as have members of Congress. Our understanding of the section 2001(k) release of timber 
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~ smtV%C!I 
~~.r •• 1. A2·pdw.~t. tQ py 1.95 a..cil.i~ 

Efface of Houle ~tign 

Wou" Aetign: The House pa8l1ee! releiuions to ~ rt 1:995 Appropdacicns A.ee. 
!Deluding an emergency tvo-year Ia.l"age tilllber sa.h &lDendmene. 411 _11 &I 
~sions re~ated eo Sec:ien 318 of Public: Law 10l-121. -- , .. _--. 

14J05i10i~ 

Rqu •• J\m8nd!!!st S!1I'V'!PC; ~ proced'l1r1l1 ~:' t;hh ame!2dlllent cHr.c::t; the 
prepara.tion. advlrtiI tlll!:lent, ~fer azI4 avard. ot ecnc~1S for 3 bill1cm tloa~ 
feet at a.lyage tUlber lalill in each or ~ yea:rs. M ellvi~u1 &8SeSIIIII£%lI: 
IIZlQ a biologic:aJ. e.,aluatiOD ~ r.qu!recS to:" each aale whic:h are d __ d to 
ea.tidy Pedar&! e:vinmmaatal lava and r.iW-&t:ionQ. The inunt c4. ella Uleadlllent 
appea%'a to be that sal'1llglt sale I with the lust tnVirotllllantal izzIpac::t will boa 
~:!erad tirle &ad Mle8 with l=CW i.aIp&.c1:s will be offeree! only it needed to 
meet tbe volume ~re_ntll of I:he bill. In adcUcica, sale, under ,thill 
II..,..,., ......... C would co!: he subject to .dllliniau.eive appu.la. D1Iacninee fOr 
judicial nrie ... an nt. Secti= (i) 11) of the ame,,"""nt ",ould.. regul;re the 
r.lease of all volume .1J!:Ijec:~ ~o Sectian 318 a PuQl;Le LIlv 101-121 wiai'ln· 30 - .. ---_.. . 
days of ~.c:t:meIl!j , 

'~~Bst of Bgulg Act1qg: 
~ground Diac:\lssi=.- The follOWing describes the requirec! timil'1g and volumes 
of ch4I Ulendll!ell!:;. The ~iaation ca;»al:I:i.1ity anl1 ~rQClll8Z1tal effe;:te a.re 
c!e6c:ribed. in the. section following the table y~th the enimated timng ~<1 
'VOlume requirements_ 

':the elllerg&ncy salvage sale am.enc2lllene will beC:OIIle effective upc::n passage and will 
be fer. two year period.. Aas\lZll.ing that the blll. is passed I:Jy J'une, 1995. it 
wil.l involve Ul:ee ~isC::ill years; ehe tirst year of !:be bill vculc1 take in Ule 

·rema.i.'"lder·ot S"t 1995 -.nd. the fira!: nalf ct Py 1396, and the .secend year ot" tile 
b:ill YOUlloi iJ:lc:luds the re:zM.inder of i'Y 1S96 and the fi=at eight lIIenthll of YY 
1997. Th:i.. would spl! t Pisc:a.l Yea.r. 1:"'5 and l.997, caul5ieg impleme::U:&c:i.on 
ocnce:=.s mainly ill rr 1S97 when the agency wculcl need to maJce all adjusatellt back 
to curr~t lalvage dire~ticn. Ad6ie:i.~ly, to show ertec:::s of receipt& an<1 
coats they must be considered on Ii fisca.l year baais. 

Tb.e Ulree fiscal yaus tctal sa.J.vaga program currently pla:l:led and· required by 
the 111II8t:ldme nt is shown in tAe ~olloYi.tl.g table, The eXllc::t volume required for IT 
1~95 aZld Py 1997 can Qot be prec::isely specified. tJecause of the amendment: 
requirementll that 1.5 billion board feet be offered in the first 90 days of ~~ch 
of the two yea.%8. 'typic::ally. the bW.k ot tlle regular =ren~ program is o:f::ered 
in. thQ secon" half ot the ~ear. The following 1:able also retlec::ts 1:he time 
frame anticipated for the current: PrQgram. For n 1!195, the exact '9'OlUllle that 
would be ee~ablished 'IIrOUld ~peal1 Oil the aetual date of enactment and tha volume 
that !lad been o~fered ~ t:be fisc::a.J. yesr to date. For n 15197 • .it ie aasumed 
~t deer the IiInd oE the t:wo Yt<U' period t:ha~ the pro~am "~ld return to its 
<:u.rrent levol of about: 1.5 billion boar!! feet. Gi'Yell thea. aS8\ll1'1PtiOllS. the 
toeal vo11lme ~or the three fiBC:~. years would be 7.130 billi= board. feet.. 

Por iT 1995 tull implemene.t~QIl o~ the hill would add IZl addit~ona1 calva;e 
vol\.mle of 826 million board feet to the planned 1.574 billion ~oUtl !eet. In Py 

1996 ~ bill would =equire an al1diticn&l 1.552 billion ·board feet in additior. 
eo ~e planne~ 1. 44S billion Do&rd feet:. In Y'l 1997 the tlUl would require •. __ . ____ ..... 

A1:tachmen1: E 
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add.;i.c.ian&l ~50 111.1111011 l:IoU'ci feet in a(IdJ.tion to ~. 1.5 !:Iillioc I:IO&r4 teet 
pl~d. 'l'hia would IMn thlll two year \'CJ1uzu requirement ot 5 billion baa.rc1 
f_t a. ~OWU !.ZI Uw following table. 

BstimAted T~ an4 Vol~ Requirements 
" US! n 1"6 FY 1"7 

1 

.3 

Ad4i t. vel \.IIIIe 
~Z'8d ~ aIDI!:%ld. 

.1 .3 

:3 1 

l.O 
1.5 .5 .5 

1.0:'4 .1 '.362 

/ 

.426 .• /.138 , 
1.5 .S .5 

3.0 
.5 1.S .5 .5 

/ 
.51 

3 

.3S2 .362 .362 1.375 .375 .3'! .375 
I 

.138 1.138 .loll /.125 .125 

I 

.5 1.5 .5 .5 .5 .375 .375 

I4l 05S/0i 4 

6.000 

•• 5:12 

2.628 

'1.150 

• The laaguage .eta the time frUle for tvo yaars be9J.~ with th. date of 
eDact:mAnt. Jus time JDaYWIl closer to the eM ct FY 19'5, the vclUllle ImC\mt per fisc:al 
yee.:r wcul.4 IIhUt to men :l.: " 1'" UId i'T 1,,7 ~ 181111 :La rt 1"5. 

The a_rage amn.Ja.l aalvage 'VtIlU118 fo: the 5*&': five yeara ~s been 1.8 billion 
l:Ioe.rd feat lio the _ndme.nt wcu.lc1 nearly ~le tbAt UlCl\.lZ>t. 'n1e &!M"ment a180 
hall II t:im.iDg requir-.nt for offerit.li ~ 8a.lvage for sale. Halt ~ tlJe firllt 
~ar' 8 'V'Olwne of 3 b1111= tlouCS feet ~lcS have to be cffered within 90 da.ys Q:!: 
ClaCUI8nt of til. !:li11. n is unlikely that this volume 1.-1 ~14 ):)e achiev-ec:1 
ill gO dct.YIi. 

'lb. salvage volllllla physically a.va.il~1e anc:1 the eap~ility of the Regions and 
Forests to Net tl:le volume requirement em an iNl\:aJ. bads bas been evaluated 
ehrough an ~edited 1'ro0888. 

The ~ol.lovin!i will. disC:U1III the or~saeiCla&l eapallUity oc:verillg the " 
1995-1997 period with both the ~nt O~!i&Disatica using ~Sting rules &a~ the 
~anisat1cnal eapability with the '~sBumption that the streamlining ~rovisicns 
~ 1:he alllet:ldulent weZ'e available. 'nIe 1I@8tantive reqIJirem.ents of applie.ahla 
_ironllle1ltal la~ will continue to l:Ie met. Alao disCU8sed are the effects of 
the mandated targeta as e:zpresaec:l. i~ tile a.melldzlleat. :It should be noted ~t the 
figures uaca · .. e estimates and. \mtil , .. :t~ tilllber sa.l.e layout and vollJllte 
determ:iD&ti~ arB completed, cm.e can BlCpect as =u.c:h as 25% variance frCIII the 
a.gi~ e.t~tes. 

organ1~a;ional Capability, Exi,ting Organization .iSb Existing ~ulQS 
CUrrent estimates trQm the field i=~cate that the sa.lvage that could be 
produced trail n 1.995 tbrougl1 the end of F'i 1!"7 YOuld be 4. S !:Iillion ]:)oard feet 
of Slalvage. 't'hi8 eatlJn&te aBlNIIIIl& that our CI,l.Z'%&llt organization continues and. 
tbat the c:urrent lavs &ad X\Ues cantilN!! to exist as tlley ara nov. Bstimated 
vol\JllleB by R.e~iOll II.l:e shown in :.he table below. 

g3:SGi3A~iooa.. S;;lm~i li t::t; , I~§ting ~~~!~~igg ~~ K2d9t~ng Rul~e 
'1'''1:3.1 for FY 1995-1997, R&t~ted Volume i~ K111ion Boar~ Feet 

RJ. 1U R.3 1t4 RS 11.5 R8 iI3 IUD 'I'otaJ. 
:loaded 764 132 75 !72 850 1..204 1'0 ~S8 21 4, 036 
tlI:1roRded 49 4 0 288 17 50 5 2 0 415 
Tot-al 813· 136 75 8liO SS7 l.,254 155 :ISO 21 4,451 
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The •• c!mated receipt. ax. V% •• ~er than the coat •• t~t.8 lor ~ 4.5 billion 
boar4 teet prCl9S'UI. na. iwml.rl by year an: "UiS, 1176 lI:1.l.lioa. in eo.U, 
S!. ai1110n in 25 percent p&)'!IIent to 8~at .. , n's mi1l1cm ira re"1pts, ~or a net 
of $105 ~lliCQI FY 1"', $139 million in costl, $82 milliao ic 25 percent 
payD!lnt to at&tl', $330 in HCGiptll, tor a eet ot nOS m:i.llicn, and " 1"', 
$1'0 e!llionin COICI, $6' million in ~5 percent payment ~o Itat.g, $275 millien 
in reeeipu, for & net of sn 1111l11en. Than should ~ euftic:ia=t salvage Bale 
f\ln4. to _at the p:rogrllll neet;1a if the tizr.bet values rl!llM.in at the C\U'rent 
1e_1.. 

gmapizaci9Ml CApAl(il.ity with Stna;m.liping pmyj_iopp of ;h. AptsPdmCnt Applied 
.ield elt~tes VQH-ca.e6 on the ori~a&tiaa.l cap&Dili~ WitD the alBumption 
that t:he IItreUlliBinSl ;lronsion_ of the DIellcillenc .e:A availabl.. S\lC"tanti_ 
nquire::m.ll.tD of Ilppli~le IlIVirc:Dllental la1l8 will continue to be !!let. CUnent 
estimate. f:-an tha field wou.ld indicate ~t it :La 1:IOt po •• Ulle co achieve tne 
entj.rs amcu=t propo .. d .in tlW ~dmsnt, tNe tbae ~e lIalvage that could be 
produced_ frem " 1"5 tbrgugh the Cld o! n 1997 wwlc! be 5 •• billicm board feet 
cd lIalovage (a •• tal:Ile '-low). nu. •• lIe:!.lIIate U81.l1UI that ·expedited tire 
c:cn~~et:ing p:'C~wn.· can be \1Bec!, eh&e tDs Fedenl Workforce ReIltr.l.c~ur:l.l!.9 
Act of ~994 will Bot apply eo any -=ployee thae YO mighc rehire, &cd that 
~.acurea ~ec:~&liatl will be ~vai~ab1e t~;b eontracting. 

Siace chere ia aubetantial uncettainty in tillS tield about <:c:Qczactini this tyPe 
of work, how rr.any .mplcyvea 1Ili9h~ ~e "illizlg to rehu:n to ~lo::, and the 
availability ot J'Z'Ji' B uncS.r eha eeilinil, the elti.al&te of S. 4 gill10n ~d hec 
r:ay or may 1:101: be cOIIlarvad ve -

Than is a aiguifieant: 10S8 through Oeteri=lltloa cSur;U,.g the first yea:r vhic::h 
«c:coUnt. for « subataneial amoune of the ditf,renee betwuen ~ volume 
physically available and the volume pOllsible with our arganizational 
c:aplJ-bilicy. A saJ.vage volume of 3.3 bil1.iOQ ~%I rt B.9S YOuld be requireCi co 
-capture- this vol~, however a ~ capability of around 2 billion is all 
~t ace CO\lld :c-eal.illtic:al.ly expect with the time rema;rdng in the fiscal ~ar 
and the resources that are a-vaila.ble co do tl:la vcrk, regardless of addieianal 
autl:lcritiea which may be giV'8Jl. Additional 10811418 occur when the si&e ot the 
matarial i8 ~lle%' since ie hecomes ~rc:hantabl. soccS%'. 

Other tac:to~1I such. a8 limited availability of b:!.olO)1ists b.&_ farced Regions ~Q 
make dct::illicm. Iil:lOU1: wbat p:rogz-ams rill have priority ec=eiciexatiao. While 
.alvage reanai:111 a high prioriey, i::1 SOlIe i=!ltall~s oiologillta' tillle is alloc:al:ed 
1:0 reD8wal of ~~1ge ps:mi1:8 so eh&t range pa%Ziet •• a may c=~inue ~~ir 
perm.i.ca. 'l"he more dw:"aklle species w:l.ll. be ulvaged in years ,1:,..0 and three along 
wi th 1I9W salvage that: we expect 1:0 occur in II ocrmal year. It al&o al\oul.d be 
not:e~ that the "expedited fire eantrao:ting procedures· do not: exempt the Pores"!: 
Se~icc: t:ran perecca1 service contract =186. Arl exemption 'trOuld hav-e al.lo'llid 
us to let one contraec for individuals who eculd ygrk on a number of dit£Hren~ 
t:.IssJo;s rather than h&v:U:tg to ClaSign 4 c:=traet tor eac::h it:Hm covered. 

Q!san~~~~iona! £a~~ili~ ~~ S~~eaml1Ei~~ Prgvisian§ gf the Amen~e~~ .kml~~d 
Total to~ Py 1935-1997. 2stimal:ed Volume in ~illioc Board Feet 

Rl R.2 R.3 R4 RS RIS RS R9 R10 Total 
~ .. ded 9 Ei~ 13& 1.:15 586 1,070 1,405 ~O3 :zeo S3 4,807 
unroaded 72 4 0 3U 73 ao 5 2 0 580 
Total. 1,041- HO 1.2S 930 l.,143 USS 208 2&2 53 5.387 
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'%'he tilll:ing of the !L4 b1111= bo4rcS het: vculd be all fallow.: rt 1.9'5, 2.022 
bilHQQt " 19'6. 1.718 bUli= boarcs feetl an4 rt 1997 (ctira fhcal year) 
1."7. .1~t ehe procedural chAD;e •• the a~8t:&tive .capability wou1~ be 
nearly a billica boArd feet lea8 er 4.S billioc beard fa.t. Tbe estimate alao 
&,1NIII8111 that while the pracedur .. ara nlaxed or eUlllin&ted that c.ha sul:llltanti..,.. 
requirementa of applicable law will be met. Volume levelil by Regien are shewn 
in t:ha table aba'71I. 

The ellltimated receiptlll are alao greater than the 'COllt ellt:~te. for the 5.4 
billion board feet pro~. 'nl.e I:lUlllbers by yelZ are, YY 1995. SUO million in 
net cc.ts (adc11tiCIGal COllt a;i.wa the coat reduction frcm the c:urrent plaIll, $~C 

Illill1= 1.:1 25 percent P&~t to IItates, U8 IIlillion in receipt •• for a tlet of 
$17 milliCll; n 1"6, $I lllillicm in net ceats, $21 lllil.l.icm in 25 pe:rC4U1t pa:ymene 
te Btata •• $82 millicm in receipell, for a nee of $53 million. FY 1997, $(-8) 
miUicm 111 Qat east., $13 million in 2S perca:t paYlllC1e to Iltat.es. $50 1lli111= 
in receiptll, for a nat of S45 million; FY 1"8, $3 millioa ~n net costa, $3 
1lli111= in 25 parCClt pa}'lllellt to stat4s, ~13 mil.licn iD receipts, fer a net ot 
$7 lIIill1an. Tbare should be luff1c:ient s&1 vage sale tunca to ll\eet the prQg:'UI 
needs it" the ti.mbe.r va1ue. ruaiD. at the current 1.-1. 

Vol "me XAAd.ate4 pv rhe JlrDandment; 
Pi.ld e.~imat.a ia4icat. that while the estimated lalva~ volumes are 
lNtlatantiaJ., they tall ahart of the full &IIIIOUDt ot the amandlllBnt. Th<!I House 
acdoa wcul.d nquire an addition ef alxlut 2. Ii l:Iillicn board feet (BBF) over tva 
yeaz-s to the base pzcgram. Since che two year pedcd of the am.ndlNl'le WCI.Ild 
beqin in " 1935, three fiac:al years would. ce involved; Starting with a hase 
level of ,. S. UlI' [£or three years) &Zld adding the add.:i.t;iCIQAl vall.ml9 :c_d.d to 
meet the ameo.d!net1C U:gees ~OI.l!Jh the middle of rt ,., (;2. Ii BBF) I wQUlc! give a. 
total program of abOut 7.1 asr for the period Y'l 95 through the end of FY l..997. 
'!'bia IlIIOUnt is be}'Qlld elle orgatli:llaticmal capabiliey, nth the prClVisicns 
appl.ie~. 308 elltimatad by the Regions. Thill -=t is alllO beyond = 'Gtimace 
~ the lIIU.i1nIlIII ecocallie operable salvage volume JI1eetiDg the IINl:lstantive 
provisiQC8 e= Feder.al envirc=mental lavs. 

OOer Effectll: 
ID.C%e&siDi e.he s\,lp~ly of tilntler through expllI1ded salvage ea.le!! hall a nuznl:ler of 
o::m:plex eCOZlOlllic and other ef!ects beyond those ll\ellaured by the priee and 
qua:ctiey of an increase in volume Bold. For ~lB, increasing the supply of 
timber ll.II.tiQCAlly recmces the price o1! a.ll tiJllbeZ" lIa.l.ea • bot!l p1>bl.ic· and 
pri'V11te. L<mger term iIlcreasea in revenue a.re peeaibl.e due to iDerea.sed sales 
helpin9 r&t;.a;W Il10%'11 fi~B in WilineSS. Theae effects = be significa.tlt in sane 
loc:a.l areas although the markets for tilllher are :rapidly becoming regioaal and 
even intern&t~cnal in BOMe instance.. InCreased salas also reduce co:csumer 
prices and r .. cluce exports. Employmene in areas with &ignificaDt Wlemploy=ene 
and excess m.il.l. capacity is i!1creased al=g with rllll~t:in9' ecOt1c:mic activity. 
Federal.', State, and local 1:&% revenues are increased. As a resu.lt at' increased 
~loyment:. public welfare aa4 unemployment costs are reduced in thoae areas. 
Salvage lIalel are also on ~ortant tool tor reducing heavy fuel cenceoeratioos 
and the associated risk elf catastrophic fire and the cost ot' 6IJppressing such 
f'ire.. Fire &\:ppression costs ue o.tl a steep upward tRnd and totalled about 
$150 mil.lian in Py 1994 for ~e Forast: Service alooe. !t i8 noe posaible to 
evaluate each of ~se effects in detail. 

The .ffect OQ ~r :rescurC8S t~ the salvage actiao are not clearly idectified 
at this time as the c:::n gl:'OWlQ t.a8essment and lIalvage sale layout are noe yee 
canpl.eted. It is po.sible there may be _terabad thresholds which vill reach 
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Chei% ~city becalJ •• ot the aalva;IiI, thUII having &ZI. .f:hc:~ =. future g:ee.n 
8&l.aa or ether nlJOurc. -=ageznent ae~iv1tia". 'or e~l.e, •• lvage 4c:t1V1~i •• 
in riparian ar ••• whJ.ch by tlleIneel"..a may tl. wiebin the l1 .. i~. ~ accepC:abl. 
ohaAge tor II. wac:erIlMci, may preclude oth.r activitie. IIUCh all tilnbe: .al •• 
plA!lDeci &.II' & pArt of the regular lale program, grazing. or lIIi11in~ whic;:h may have 
alao beeZl. plumed ~or -- p&:'1: ot the wate:nhecS. The •• ilr;Iac:clI c::a%l CQly be 
tully realiuc2 during the ""llIIIent. While aalvage ia an urgent and desirable 
activity, i.e Il!Ult be tlala.nce<S ~a.~st other ruourc:e III5l1&gUlen~ needs IlOW and in 
the future. The ••• t!.c~. will cnly ~ kno~ &s the aS8eaBments are completed. 

In additiea eo the resource cQDCsrns identified above, there :1.& concern tha~ 
litigaticc may be prlZlpted against ot.'l.er proqralll.ll. For clQUIIPle envir=en~a.l 
group. l1kely rill argue tb&~ ~he Pruic!.eat' I i'o.re.c pllll1 ah01.lld u=,derlio ne'" 
Rnd-ngered Speciell AQt coasultatiOQ if any .ignifieant (volume/areal 5alva~ 
c:utt1:lg 1. dgrw in owl hallit&t, it .uch activity .i.e incau:illteat w:l.ch c:he 
gal vage tbAt 11 allolf1lld il:l the pla.n. 

iec;dgn HI saleg. Secti= fil (ll of the iIIC8~amenc would. require tb.a release of 
all 'V'Olwne lIubje~ eo Sectic= 3lS ~ P\.ll)lic loa ... 101-121 within 30 days ot 
~t riCh ZIO ehang. ia oriiinally &dvertialld. eeZlU cd. VC1UllleIl. The 
=retlt t'UIa.iniJ:!g' 'V'OlU1111!! under CCIC1crllct awardec1 c1urin9 n 89 -!l0 81.I!:Ij eee te 
scc:tiCla 31.8 ia ~tely 650 url.llicm ~ = •• C. Of thiv amount:, there is 
approx1maeely 270-300 million board feet proposed fer cancellation or 8UBpen~ign 
... nauJ.t of 6 t1.S. Fiah and Wilc1lite Service biological opinion ~t 
~C&tea harvest. of thelle Wl.itl b likely to jeopardize the c=einued exililunce 
~ the IlliU'hled IIIUrZ1IIlet, a specie. lillted as threat.ened under the ~erec! 
Spedes Act (ISA). '1'he IIMlldmene p:cvi~. a legislative exemption frca\ 
provi.iQl1s of the liSA. and. would. raverse the proposed c:azs=ellatioa or ausp=a1gn 
of this volume and the otter volume would increase acco:-ding-ly. Receipts VO\IlCi 
il:lcreaae by abouc $161,000,000 and the Aqency would ~ot incur approximately 
$&0,000,000 of a4dieional eosta ~or sale cancellae!=n. 
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Stye. 8lpO;:; stuutU; 'l'ITI.S II - GXl'lE"RAL PRovISIon. TiJrIboZ' Supply, Section 
:I 001 • '111. 5'onllt: Servic:e' s plilllZl'~ t1W>er sal vage p~ for fhc:al year 
1995-96 h ~bly 1.! bill10a })c&r4 t.et for elldl ~1eea.l )"tar. The CClllllllitu. 
fully exp.ats the I'or •• t Servic:e to meet the.. progrUllDed ~U"g.t., &;11 uncSo;'tue 
lIigcitiC&l:lt effort. to lIArve.t addidcmal salvage timber to the NX~mUIII extent 
feasibl.e. ... Pun:henlOn. bec:au... of the emariellc:y Ilatur. of theae salea. the 
bill lan9\l&ge allO provit!l!!a for an expecliterl proc:eu tor legal chall~nges to any 
wc::h timber sala, and lilzd.ts acmw:ulltnei ve r.vi • .., of U1e cal ,a. 

S,p!t. 8il1 L1ngyeQIl: ~r~K zZ-GBHiaAL '&QV%SIOSS, S.c.2001. Timb.r Sales. 
I!flet. of' !!tUtll ASHcp.: The Seate ver5i= gives the &11 the proeecNral 
4irectiCll'ls of the House v.rsicm while not gpecifyini the additiocaJ. voll.lllle that 
1rOUlcl ~ lIold as salyage_ It: alsc &:.11 net have the rigic! time nqui~tll tor 
the s&1 ng"e offeri=ga. 

iM9.e AzIIendllLeru;B ~ 
'J:tl.e a:nen.dalel1ts by S8l'l&tcra J1.IrllS and Pr!lSsler r'guding' rang. permit:. ren.wal and 
other ~yai. requirec! by lIIZPA ~ o~r applicable law. would. free up aQ1l\e 
!)iologiat tiM to york 00 ot:b.er priorities 5Ueh &II salvage. 'J:hi5 weulcl produce ,,=- ia=eaae i= the ~lmila:iOCAl c:at'ability ~or 1I&1 ..... ge in 'IN 1996 and. n 
1997 by an estimated 64 milliaa I:loo&rcl feet (32 MMBF in rr 1996 a:cl 32 MHZF in F"l 
1'97). This "901U111e is 9'8:Ulcd in !:he following rsgiCZlII: Rl. l.~ JllMBF; R4. l~ 

lIIIIIBlI'l R.5. "0 lIIi5BF. 

Ssseion 318 !IN"!! , Sub.eC1:i=. Ce) of 580tiOl:l 2001 o~ :he Senate l)ill c:oncerns 
t:iJllber lIal80 cCIZltractl tl:I.&: are 1uJ:r,j ac:t to SlIctioo 318 ct P. 1.. 101-1.:21. The 
first P%CYilliClZl, 2001 Ce) (1), i. vi~tu&lly identical to SeC1:ioc (11 (1) o~ the 
Hc:l.llle bill in requiring the ~ward and nlease ot all ~~r sale contrac:t:s 
s~ject to SeC1:ion 318 (see discuss;on of 318 Sal.~ in ebe Hcuae ~ill. above). 
Haorever. the .ec:oncS ~4 third provisions in the Senate bill are not put: of !:he 
HQuse language_ Section 2Q01(e) (2) of the Se~te bill prohibits the release or 
~letiClZl of a Section 318 sale unit: • ... if any threatececl or i~gered 
Bpecilill ill k::amm to b. neating ... " within the >mit. Section 200:1 (e) (3) requires 
that: if for 4J::y n,ason a Nle canAoe Qe released an4 c:c:DIpletec! wi thin the te=8 
of ~secticm (e) wi!:hin 45 days of eIJa.ctm8nt. the Secretary •... ahaJ.l proviC!e 
che purc:ha.aer an equal. VQl\m18 of timber. of like kind and value, which shall be 
.~ject to the terms of the origi~l contraet. anc:! sball not count against 
current. allowable lSale quantities." 

While the SeDate versiac alloYs replac~t of the volume for units vieh known 
nluleing of a. listed species. the biological~s.~llomic. effeC1:a o1:_ . .U1e 
ammendrn-nt:. are cearly the same all .!:he House version. :r~ shou.lc:! be noe~c:! t.hat 
the replacemellt vol\11!1e will ha~~_etf!,!.!=e _on the Dormal green liale p:I;'og-ram - in 
W"e-thi"s' Vol=e will be drawn frcll\·other are-as',ihere--iiiei-ue--l"Ikery to-i:le 
pn;par'ed in ~ fl.1o: .. in. --
Option 9 Satep, 
Thll Senate V8:1;'IIicn also contains language relating to ti~r 5~es o£fered under 
Opti~ S (.April 13. 199" ROO) of elw "residant'S nUl· Sec:ti= 2001 (til ThiIS 
sectica directs the agencies to sell Sectien 2001(c) timber "=oewithstanding any 
other law includinq a law \!:Ider the authority which any judic:ial order is 
OI.lcstanding on enact:n .. ",t" as selected by the Secretaries Qf Xnterior anc:! 
Agr-icuJ.ture QIl April 13, 1~~4. wt does not: require any speci.ric vo1wne to 1:: .. 
Bold. The KQC does noe actually ·8pe~ify· any t~er sales. 
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Sectic:m :1001 (bl declares that the ~ril 13, 199"4 ROD ~iml::Ier lIalee wov.ld sa~i.fy 
all applicable Jederal lave. Sectica 2001(c) prahib1ta court. !rcm issuing 
prelillU.n&zy illjuncti=a or telllporary rwlOtraWng- o:rc1e:re llgaiIUlt euch .ale.; 
QllPowera Federal Courtll to peXlllanently enj oin timber .allle ~t are tOlJAd to ~ 
arbitra:y, eapriciou., or othervi.e not in ae=dlmce .. 1til la .. ; requires leg-al 

. challetlgell to be filed nthin lS ~ys 0% the initial .alll &dvanbement; 
requires & cOurt decillion withi~ tS days of filing of the C'CIIIplaint J u.d 
prohibita ~~etrative appeals. 

currant legal chal1eDges to the ROO in th..,th Circuit and D.C. District Ceurt 
wauld c:c=tinue })ecaUlle the •• C&88SCh.alltl%1518 tile law. Because of the pJ:'ovioion 
in Section 2001 (el Illrectini lIale of this tUlber net vithlitandiDg" lilly eUier law, 
1nclucSing a law un4er the authcll:'ity of whieh loAy judicial e:rdar i. outstanding 
c:m ecacU\ent. CcN...-ca wculd be prevented frail i •• w.ng' an i~jUDctian be~O%,1IiI 
Cec:ember 11, 1996 if thay find & violation. !lev ia.fe:=ation might %"&8u1 t in 
legal problems ucdar the "arbitrary, capriciOUs, or o~rwi8e not in aceordaACtI 
wim law- judicial review atiUldArc1 of Section ZOOl. (c) (1). Vcr example, JUdge 
Dwyer atated that the ROC wculd t1a..... to be reecmsiciend if the Supreme C:ourt 
rules against the gtJVenllllent and uphel~ :he Sweet be deci.ion (871 ... Supp. 
U'l, 1313), but be does !:ICt indicate whether it would be II viol&eion of NEPA, 
Jrn, or the ubicrary .and c:apdcioua st1lnda rcS. If the Supreme Court rules 
again.t the gcve~t, & Ceu.-t may rule that timber .alea c:cn.iatent with ROD 
are arbitrary and. c&pdciouo until Ulalysill can ~e c:aapleted cn ho" Sweet HO!!Ie 
ch&Dge. thai ullUlllPtiCICB underlying che ROD, cd. Che court might issue an 
in~\mc:t:i.cm &lla.inst timber sale. in tl:Ia ctir. .potted. 011'1 regian until the ROD 
i. nc:cmaiderecl. 
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ir.tloa.al ~ of Ccn. "IS IAc.ipta .. z:lb(;U ... d AlIcrn 
Vol~e iD Jl!l:1.1CC ~cd Paat, eoata a •• oa1pta LA IU.l11oaa of coll~. 

PY 1995 py 1996 rl 1537 DY 
c:u:reat Plan (baa. level) 
Volume Ot:e~ed (MKBF) 1.574 1.449 1.500 
VolU1118 HU' .... eat.d (MlGFl 1,700 1.500 1.250 
Total Collt to offer/Sall (million SI) 1,76 139 UO 
25. Payment to States 9. 82 69 
To~l Receip:& ~rom Hazveet (million h) 375 330 275 
list Raceilltll 105 109 Iii Iii 

DiatributLon of Receipts 
S&l vage Sill.. Fwu:l 176 159 1,32 
It·V 10:1 as 74 
l'il"F receiptll 4- 0 0 

1998 

Bouse (Volumes s.hcwin9 Organis&.tion Capability 1I'il:h Bouse previsions ApplieQ) . 
Addit:iOD&l Timber C£ferad/aold (!lmF) U8 
Toeal &dditiaa&l vclume harve.ted CMMB7) 250 
Additional ~o.t for timber ot~.~/'Old 
~to~ (SSF) (1IIi1.11= $8) 34 
11i.ac:retie:a.uy /.Apprepriated 0 
Collt r~dlJ.c:tiCID. frc:lll current plan [lIIilHon. Sal 23 

a5~ ,.yme:t to States 10 
Addit1ccal receiptS frcm add. bar. (million $8) 38 
Ret ReC!eip~B :I. 7 
Di.tr~ticn o~ Rec:eipts 

Sal:vage Sal. fun4 18 
E·V 10 

2St Paymant to States 
Additicma.l rec:.ip~B from <llid. har. (~llicn $a) 
5et R.eceLptB 

Distribution of Keeeipts 
Salvage S~e rlmd 
x-v 

2l1iO 

64 
0 

23 
4l. 
1.0 

38 
-13 

18 
10 

269 14' 
550 

28 
o 

OlO 
21 
82 
53 

39 
22 

1.447 

109 
0 

20 
89' 
53 

211 
69 

1.01 
57 

225 

1.3 
o 

21 
13 
50 
4S 

24 
13 

1.031-

44 
0 

21 
23 
-0 

172 
106 

83 
4,6 

89 

J 
o 

3 

13 , 
7 

3 

6 
23 
12 

11 
6 

~18 Sa1e6- 700 =dlligq board feet with additiOQal receipt8 gf $161 million. \ 
! (Does not inc:luda the $60 million "l:Iich would be saved Cclc:aus .. of sale· ) 
~~ancellaeiClCls which voul<2 otherwise.be necessary) . 

Option 9 sale&- Ese1lllatelil vere not IIIade sint:e the language "as amtJigugus 
as to the ~tent o~ "hat was incudeO. 
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11 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

12 
NORTHWEST FOREST RESOURCE COUNCIL, ) 
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14 ) 
v. ) 

lS ) 
) 

16 DAN GLICKMAN, in his capacity ) 
as Secretary of Agriculture, ) 

17 BRUCE BABBITT, in his capacity ) 
as Secretary of the Interior, ) 

18 ) 
Defendants. ) 

19 ) 

20 

Civil No. 95-6244-HO 

DEFENDANTS' STATEMENT 
OF UNDISPUTED MATERIAL 
FACT PURSUANT TO 
LOCAL RULE 220-9 

Defendants hereby submit their statement of undisputed 

22 

23 

24 

2S 

26 

material fact pursuant to Local Rule 220-9, in support of 

defendants' motion for summary judgment. 

1. Saction 318 of the Department of the Interior and 

Related Agencies appropriations Act, Fiscal year 1990. Pub. L. 

101-121 (Section 318), also referred to as the Hatfield/Adams 

27 

28 

DEFENDANTS' STATEMENT OF UNDISPUTED MATERIAL 
FACT PURSUANT TO LOCAL RULE 220-9 - 1 

I4J 065/0i4 
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1 Amendmenc, ..... as signed into law on October 23, 1989. ~ 135 

2 Congo Rec. S 8762, 8795-8797 (July 26, 1989) (relevant portions 

3 attached to defendants' memorandum as Ex. A). 

LgJUtiti/U7~ 

4 2. Subsection 318(a) set an overall target level of timber 

5 from national forests and BLM lands in Oregon and Washington for 

6 fiscal years 1989 and 1990. Subsections 318(b) - (k), set forth 

7 procedures for expedited review, prohibitions on injunctions and 

8 restraining orders and numerous environmental safeguards. 

9 3. These procedures applied exclusively to wall timber 

10 sales from the thirteen national forests in Oregon and Washington 

11 and [BLM) Management districts in western Oregon known to contain 

12 northern spotted owls [NSOs]." See Subsection 318(i). 

13 4. Some section 318 sales subsequently were delayed or 

suspended for a number of reasons. Section 318 was the subject 

of extensive litigation, with the Supreme Court ultimately 

16 affirming the constitutionality of the law in Robertson v. 

17 Seattle Audubon Soc'y, 503 u.S. 429 (1992). A number of section 

18 318 sales were enjoined during a period while this issue was 

19 being litigated. See generally Portland Audubon Soc. v. Lujan, 

20 795 F.Supp. 1489, 1496 (D.Or. 1992). Other sales were affected 

21 by litigation over compliance with various terms of section 318, 

22 such as the requirement to minimize fragmentation of ecologically 

23 significant old growth. ~ Seattle Audubon Soc'y v. Robertson, 

24 Civ. No. 89-160 (W.D.Wash.). 

25 

26 

27 

28 

5. In June 1990, after enactment of Section 318, the United 

States Fish and Wildlife Service (FWS) listed the northern 

DEFENDANTS' STATEMENT OF UNDISPUTED MATERIAL 
FACT PURSUANT TO LOCAL RULE 220-9 - 2 



08/28/95 10:li ~~~ COPPEDIAN @06i/OH 

1 spotted owl (NSO) as a threatened species under the ESA. ~ 55 

2 Fed. Reg. 26189 (June 26, 1990). Because of the listing of the 

3 NSO as threatened species, a number of Forest Service section 318 

4 sales were "modified, eliminated or held in abeyance. II ~ 

5 Gifford Pinchot, 742 F.Supp. a~ 1080. 

6 6. On September 28, 1992, the FWS listed the marbled 

7 murrelet as a threatened species. 57 Fed. Reg. 45328 (Oct. 1, 

8 1992). As a result of the listing, the Forest Service 

9 reinitiated consultation with the FWS under ESA § 7Ca) (2), l6 

10 U.S.C. § 1536(a) (2), regarding the effects on murrelets of 

11 continuing to harvest section 318 sales that had already been 

12 awarded. In June 1995, the FWS subsequently concluded that 

13 further logging of a number of the Forest Service section 318 

sales would likely jeopardize the continued existence of the 

marbled murrelet. As a result, these section 318 sales were 

16 suspended pending further survey work. 

17 7. The BLM experienced similar delays in completing the 

18 contracting process for its section 318 sales. The successive 

19 listing of proposed spotted owl critical habitat and the listing 

20 of the marbled murrelet delayed finalization of several sales. 

21 See Lone Rock Timber Co.·v. United States Dept. of Interior, 842 

22 F. Supp. 433 (D. Or. 1994). 

23 8. The contracting process was further delayed by 

24 litigation. After it was determined, in development of the 

25 

26 

Forest Plan, that sales could go forward as modified in 

conformity with the FWS's biological opinion, timber companies 

DEFENDANTS' STATEMENT OF UNDISPUTED MATERIAL 
FACT PURSUANT TO LOCAL RULE 220-9 - 3 
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1 brought suit in the Federal Claims Court to prevent BLM from 

2 awarding the modified sales. The claims Court issued a 

3 declaratory judgment that the award letter for the modified 

@068!Oi~ 

4 contract was null and void because the agency lacked authority to 

5 negociate a sale of the particular quantity of timber outside the 

6 competitive bidding process. See Croman Corp. v. United States, 

7 No. 94-48C (Ct. Cl. Aug. 16, 1994). As a consequence, the BLM 

8 withdrew all of the outstanding award letters and was in the 

9 process of negotiating with the high bidders on the unawarded 

10 contracts when the subject legislation was introduced. 

11 9. In April 1993, in response to a number of judicial 

12 decisions that together halted logging in essentially all federal 

13 late successional and old growth .(LSOG) forests within che range 

4 of the spotted owl, see Lane County Audubon Soc'y v. Jamison, 958 

F.2d 290 (9th Cir. 1992); Portland Audubon Society v. Lujan, 795 

16 F. Supp. 1489 (D. Or. 1992), aff'd, Portland Aubudon Society v. 

17 Babbitt 998 F.2d 705 (9th Cir. 1993), the Clinton Administration 

18 convened the Forest Conference in Portland, Oregon. As a result 

19 of the conference, which was chaired by the President, on July 

20 28, 1993, the FS and the BLM published and circulated to the 

21 public a proposed strategy and range of reasonable alternatives 

22 for forest plan amendments for forests managed by the FS and the 

23 ELM. 58 Fed. Reg. 40,444-40,445 (July 3D, 1993). The affected 

24 forests included the forests on Forest Service and ELM lands in 

25 washington and Oregon within the range of the spotted owl where 

26 the 318 sales were located. lQ. 

DEFENDANTS' STATEMENT OF UNDISPUTED MATERIAL 
FACT PURSUANT TO LOCAL RULE 220-9 - 4 
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1 10. On April 13, 1994, the Secretaries for the Department 

2 of Agriculture and the Department of the Interior issued the 

3 Record of Decision ("ROD") for Amendments to FS and BLM Planning 

4 Documents Within the Range of the Northern Spotted Owl (the 

5 Forest Plan), as supported by the Final Supplemental 

6 Environmental Impact Statement (FSEIS) (relevant portions 

7 attached to defendants' memorandum as Exh. B). ROD at 65-73. 

8 The Forest Plan was designed with the section 318 sale program 

9 expressly in mind. See Memorandum dated August 22, 1995 from 

10 James R. Lyons, Under secretary of Agriculture, Natural Resources 

11 and Environment, and Mike Dombeck, Director, BLM, to Jack Ward 

12 Thomas, Chief of the Forest Service and Elaine Zielinski, Oregon 

13 State Director, BLM (attached to defendants' memo~andum as Ex. 

14 C). The April 13, 1994 ROD consists of extensive standards and 

15 guidelines and land allocations that comprise a comprehensive 

16 ecosystem management strategy. 

17 11. In May 1994, several environmental groups and industry 

18 groups, including NFRC, brought a series of actions challenging 

19 the legality of the Pacific Northwest Forest Plan. By order 

20 entered on December 21, 1994, Judge Dwyer rejected all of 

21 plaintiffs' challenges and declared the ROD and standards and 

22 guidelines to be lawful under applicable environmental laws. 

23 Seattle AudubonSoc'y v. Lyons, 871 F. Supp. 1291 (W.D. Wash. 

24 1994), appeal pending. Upon the Court's approval, the agencies 

2S commenced implementation of the Forest Plan. 

26 

DEFENDANTS' STATEMENT OF UNDISPUTED MATERIAL 
FACT PURSUANT TO LOCAL RULE 220-9 - 5 



U~/~Ii/~5 lU:10 

1 12. The Rescissions Act of 1995 (the Act) was signed into 

2 law by President Clinton on July 27, 1995. ~ Pub. L. 104-19 

3 52001 (1995). Subsection 2001(b) describes procedures for 

!f!d u70/07 ~ 

4 proceeding with salvage timber sales. Subsection 2001(d) directs 

5 the expedited implementation of the Pacific Northwest Forest 

6 Plan. Both subsections (b) and (d) provide for expedited 

7 judicial review. 

8 13. Throughout negotiations of Section 2001 ana at the time 

9 the bill was signed into law, it.was the agencies' understanding 

10 that subsection 2001(k) applied to a discrete set of remaining 

11 section 318 sales. See Ex. C. The Forest Service's April 27, 

12 1995 effects statement, that was transmitted to Congress prior to 

13 conference between the House and Senate, confirms the 

administration's understanding of the section as ftrequiring the 

award and release of all timber sale contracts subject to Section 

16 318." Id. 

17 14. Since enactment of Section 2001, the agencies have been 

18 reviewing section 318 sales to determine which sales can be 

19 released, as per the requirements of subsection 2001(k). See 

20 Declarations of William Bradley and Stephen Paulson, submitted ~n 

21 opposition to plaintiff's Motion for Temporary Restraining Order. 

22 In accordance with the Agencies' Interpretation, BLM is prepared 

23 to release approximately 47 million board feet pursuant to 

24 section 318 sales. ~ Declaration of Elaine Zielinski, Oregon 

25 State Director, BLM, attached to defendants' memorandum as Ex. D. 
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1 15. On August 22, 1995, the Under Secretary· of Agriculture 

2 and the Director of BLM issued a Memorandum to the Chief of the 

3 Forest Service and the Oregon State Director of the BLM.setting 

4 forth the agencies' interpretation of Section 2001(k) of the 

5 Rescissions Act. 

6 Respectfully submitted, 

7 KRISTINE OLSON ROGERS 
United States Attorney 

8 

9 

10 

11 

LOIS J. SCHIFFER 
Assistant Attorney General 

12 WE L D. BURGESS 
MICH LLE L. GILBERT 

13 ANDREA L. BERLOWE 
EDWARD A. BOLING 

4 United States Department of Justice 
Environment and Natural 

Resources Division 
General Litigation Section 

16 P.O. Box 663 
Washington, DC 20044-0663 

17 (202) 272-6217 

18 Attorneys for Defendants 

19 Of Counsel: 

20 MICHAEL GIPPERT 
Office of the General Counsel 

21 United States Department of Agriculture 
Washington, DC 

22 
I<AREN MOURITSEN 

23 Office of the Solicitor 
United Scates Department of the Interior 

24 Washington, DC 

25 Dated: August 25, 1995 

26 

7 

8 

DEFENDANTS' STATEMENT OF UNDISPUTED MATERIAL 
FACT PURSUANT TO LOCAL RULE 220-9 - 7 



U~/~"/~~ 10:19 'Q' l(!,ju7 von 

1 CERTIFICATE OF SERVICE 

2 The undersigned hereby certifies that on August 25, 1995, 
she caused one copy of the foregoing FEDERAL DEFENDANTS' MOTION 

3 FOR SUMMARY JUDGMENT, supporting memorandum with exhibits, and 
proposed order to be served via telefacsimile machine and by U.S. 

4 mail upon the counsel of record hereinafter named: 

5 MARK RUTZICK 
soo Pioneer Tower 

6 888 S.W. Fifth Avenue 
portland, OR 97204-2089 

7 Telephone: (503) 499-4573 
Fax: (503) 295-0915 
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20 

21 

22 

23 

24 
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PATTI A. GOLDMAN 
ADAK J. BERGER 
KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 
Seattle, WA 98104 
Telephone: (206) 343-7340 
Fax (206) 343-1526 

MARIANNE DUGAN 
DEBORAH N. MAILANOER 
Western Environmental Law Center 
1216 Lincoln Street 
Eugene, OR 97401 
Telephone: (503) 485-2471 
Fax (503) 485-2457 
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