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LOIS J. SCHIFFLER
..\ssistant Attorney General
WELLS D. BURGESS
MICHELLE L. GILBERT
ANDREA BERLCOWE
U.S. Department of Justice
Environment and Natural Resources Division
General Litigation Section
P.O. Box 663 ‘
Washington, D.C. 2004-0663
Telephone: (202) 272-6217

IN THE UNITED STATES DISTRICT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,

Civil No. 95-6244-HO
V.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture,
BRUCE BABBITT, in his capacity

as Secretary of Interior
. Defendants

I, Stephen J. Paulgon, hereby declare the following to be true and
correct:

Declaration of
Stephen J. Paulson

A B S W

1. I am the Group Leadér, Forest Products, Region Six of the
L~ Forest Service. I have held this position since 1988. 1In this
position I am responsible for tracking the overall accomplishments of
the Regional forest products program. AsS part of my duties, I am
familiar with the regulations and procedures governing the award and
performance of timber sale contracts.

2. I have read the Rescission Act, Public Law 104-19 (1C9 Stat.
194), including the provisions regarding "Award and Release of

Previously Offered and Unawarded Timber Sale Contracts," Section

‘001(1:) .

DECLARATION OF STEPHEN J. PAULSON

DEFENSE

EXHIBIT
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3. Following sigﬁing of the legislation by President Clinton on
July 27, 1995, and pursuant to Section 2001(k) of the Act, the
National Forests of Region Six, responsible for particular contracts
which were subject to Section 318 of Public Law 101-121 (103 Stat.
745), have reviewed their timber sales files and are identifying
affected Section 318 timber sales. The Forests reviewed the sales to
determine whether the contracts had been awarded, whether the bid
bonds had been returned to the purchasers, and whether any sale had
been suspended. The‘Forests also performed a preliminary assessment -
of whether any additional field work would be necessary before
proceeding with a Section 318 sale.

4. The Region im awaiting issuance of a final decision providing

a definitive interpretation of Section 2001 (k) and describing how the

‘ection is to be implementated as a whole. Upon issuance of the final

decision, the Region will proceed with the additional steps necessary
to award and release the affected gales as quickly as possible.

5. Some sales offered pursuant to Section 318 were awarded after
September 30, 1990. Some Section 318 sales have yet to be awarded.

6. To reguire the Forest Service to award and release sales in
addition to Section 318 sales would require additional Forest Service
work.

I declare under penalty of perjury that the foregoing is true and

correct.

Dated this 14th day of August 1995 GROUP LEADER FOREST PRODUCTS

DECLARATION OF STEPHEN J. PAULSON page 2
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KRISTINE OLSCN

United States Attorney
888 SW Fifth Avenue
Suite 1000 _
Portland, OR 97204-2024
503-727-1008

0SB #73254

LOIS J. SCHIFFER

Assistant Attorney General
WELLS D. BURGESS

MICHELLE L. GILBERT

ANDREA L. BERLOWE

EDWARD BOLING

U.S. Department of Justice
Environment and Natural Resources Division
Gerieral Litigation Section
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: 202-272-6217

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,
Civil No. 95-6244-HO g

_ DECLARATION OF
DAN GLICKMAN, in his capacity as WILLIAM L. BRADLEY
Secretary of Agriculture, :

BRUCE BABBITT, in his capacity as

Secretary of Interior

Defendants.

e Nt Ml Nl Nl N e St M Ve Ve VSt Vet S

I, William L. Bradley, do hereby depose and say that:

1. My name is William L. Bradley. Since November 1994, I have
been the Deputy State Director for the Division o¢f Resocurce
Planning, Use and Protection in the Oregon/Washington State Office

of the Bureau of Land Management. In my current posiction, my

DECLARATION OF WILLIAM L. BRADLEY, Page 1 DEFENSE

EXHIBIT

B

PENGAD-Rayonne, M. 1.
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. responsibilities include all of the renewable, and non-renewable

| resource programs that the BLM administers in the States of Oregon

and Washington. The BLM timber sale program in Oregon is
specifically one of those responsibilities.

2. I am familiar with the Rescissions Act, Public Law 104-18
{109 Stat. 194), including the provisions regarding "Award and
Release of Previcusly Offered and Unawarded Timber Sale contracts,"
Section 2001 (k).

3. Following signing of the legislation by President Clinton
on July 27, 1995, the State Director verbally instructed BLM stéff
to begin préparation for commencing implementation o¢f Section
2001 (k) of the Rescissions Act as it pertained to lands managed by

. the BLM in Oregon. There are no BLM timberlands in Washington.

4. In connection with Secticn 2001 (k) of the Rescissions
Act, the BLM districts responsible for particular contracts which
were subject to Section 318 of Public Law 101-121 (103 stat. 745),
ﬁave reviewed each Section 318 timber sale and other timber sales
offered prior to July 27, 1995 to assess the status, including
whether the sale contract had been awarded, whether the bid bonds
had been returned to the purchaser, whether the contract was
subject to any outstanding Jjudicial order or administrative
decision, whether there is knowledge of a nesting threatened or
endangered species present on the sale, and whether any aaditional
field work would be necessary before proceeding with the sale.

5. For contracts that had not been awarded previous to July

. 27, 1895, we .are preparing award letters to the highest bidders,

DECLARATION OF WILLIAM L. BRADLEY, Page 2
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. including contracts for which the bid bond had been returned to the
highest bidder. If and when directed, the BLM will be prepared to
issue these letters by September 10, 1995, BLM has no awarded
contracts which have been suspended. We also have been performing
field work including reestablishing sale boundaries and returning
sales to their original configuration, on numerous sales.

6. Since enactment of the Rescissions Act, we have devoted
time and resources to taking the actioné necessary to have as many
of the affected sales as possible awarded and released by September
10, 19595. We are making every reasonable effort to comply with
Section 2001 (k) and based upon our efforts, we expect that all of
the Section 318 timber sales will be awarded and released on or

. about September 10, 1995. If directed, we would also be able to
complete award by that date of almost all, if not all, of the other

unawarded timber sales.

I declare under penalty of perjury that the foregoing is true and

correckt.

Executed at Portland, Ofegon on /é%?LMr?/ Zf{ 48

William L. Bradley

DECLARATION OF WILLIAM L. BRADLEY, Page 3
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FAX NUMBER (202) 272-6817,

U.S8. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20004

6815, 5775

CONFIRMATION NUMBER (202) 272-8056

PLEASE DELIVER TO:

To:

Bob Baum

Ted Boling
Peter Coppelman
Karen Mouritsen
Tim Obst

Lois Schiffer
David Shilton
Jim Simon

NUMBER QOF PAGES: i0

DATE: August 25, 1855

FROM: Paula- Clinedinst, Legal

MESSAGE:

Please see attached
Answer to Complaint
Filing cf Agencies’

208-3877
514-4231
514-0557
215-17%2
690-2730
514-0557
514-4240
514-0557

Assistant, (202) 272-8019

Federal Defendants’
and Second Notice of
Interpretation, being

filed today by the U.S. Attorney's office in

NFRC v. Glickman.

g 001
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U.S. Department of Justice

Environment and Natura] Resources Division

General Litigation Secrion Washington, D.C. 20530

August 24, 1955

Donald Cinnamond, Clerk
United States District Court
District of Oregon

102 U.S. Courthouse

211 East 7th Avenue

Eugene, OR 57401

Re: Northwest Forest Resource Council v lckman, Civil
No. 85-£§244-HC

Dear Mr. Cinnamond:

Enclosed please find for immediate filing the original and
two copies of Federal Defendants’ Answer to Complaint and the
. Second Notice of Filing of Agencies’ Interpretation.

Thank you for your assistance,

Sinceyely,

4ﬁc elle Gilbert

Attorney

- General Litigaticon Section
P.0. Box 663
(202) 272-6213

Enclosures
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KRISTINE OLSON

United States Attorney
88 SW Fifth Avenue
Suite 1000

Portland, OR 97204-2024
{503) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General
WELLS D. BURGESS

MICHELLE L. GILBERT

ANDREA L. BERLOWE

EDWARD A. BOLING

U.S8. Department of Justice
Environment and Natural Resources Division
General Litigation Section
P.O. Box €63

Washingten, D.C. 20044-0663
Telephone: (202) 272-6217

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CREGON

NORTHWEST FCREST RESOURCE COUNCIL,

Plaintiff,

Civil No. 95-6244-HO
v.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture,
BRUCE BABBITT, in his capacity
as Secretary of Interior,

DEFENDANTS’ ANSWER

Defendants.

Pursuant to Fed. R. Civ. P. 8(b), Dan Glickman, Secretary of
Agriculture, and Bruce Babbitt, Secretary of the Interior
{collectively, defendants), through undersigned counsel, answer

the allegations in the Complaint in this matter as follows:

UNITED STATES DEPARTMENT OF JUSTICE
ENVIRONMENT & NATURAL RESOURCES DIVISION

GEMERAL LITIGATION SECTION

DEFENDANTS’ ANSWER P.O. BOX 663

TO COMPLAINT -1 1 UASKIMGTON, DL o ove. aaes

Boo3
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The numbered paragraphs of this Answer correspond to the

numbered paragraphs of.the Complaint.
Introduction

1. Paragraph 1 is plaintiffs’ characterization of this

action and thus no response is required.
Jurisdiction and Venue

2. Paragraph 2 contains allegations which are cenclusions

of léw and thus no respcnse is required. |
Paxties

3. Federal defendants lack knowledge or information
sufficient to form a belief about the truth or falsity of the
allegations contained in Paragraph 3.

4. Federal defendants lack knowledge or information
sufficient to form a belief about theltruth or falsity of the
allegations contained in Paragraph 4.

5. Federal defendants admit the allegations contained in
Paragraph 5.

6. Federal defendants admit the allegations contained in
Paragraph 6.

Background

7. The allegations contained in Paragraph 7 are
descriptions of Pub. L. 104-19, the Réscissions Act of 1995,
which speaks for itself, and thus no response is required.

8. The allegations contained in the first sentence of
Paragraph 8 are descriptions of Section 318 of Pub. L. 101-121,

UNITED STATES DEPARTMENT OF JUSTICE
ENVIRONNENT & NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION

DEFENDANTS’ ANSWER ‘ ' P.0. BOX 463

WASHINGTON, D.C. 20044-
TO COMPLAINT -2 2 b EZUZ? z;lz'-ggﬁ

@00y
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which speaks for itself, and thus no response is reguired.
Defendants deny the allegations contained in the second sentence
of Paragraph 8. ‘

9. The allegations contained in the first sentence of
Paragraph 9 assume coﬁclusions of law which are at issue in this
case; thus, they are not susceptible of a clear and concise
answer, and therefore are denied. The allegations contained in
the second sentence of Paragraph S refer to plaintiff’s
knowledge, and thus defendants lack knowledge or information
sufficient to form a belief about the truth or falsity of the
allegations contained therein.

10. The allegations contained in the f£irst sentence of
Paragraph 10 assume conclusions of law which are at issue in this
case; thus, they are not susceptible of a ¢lear and concise
answer, and therefore they are denied.

11. The allegations contained in the first sentence of
Péragraph 11 and the allegations contained in the first clause of
the second sentéﬁce of Paragraph 11 are so vague and non-specific
as to be not susceptible of a clear and concise answer, and
therefore they are denied; the allegations contained in the
second clause of the second sentence in Paragraph 11 are denied.

12. Defendants deny the allegations of paragraph i12.

13. The allegations of Paragraph 13 are conclusions of law
and thus no response is required.

Claims for Relief

UNITED STATES DEPARTMENT OF JUSTICE
ENVIRONMENT & WATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION

DEFENDANTS’ ANSWER , P.0. BOX 663
TON, D.C. 0044 -
TO COMPLAINT -3 3 TN, B2 275-B0es

14005
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14. Federal defendants incorporate by reference the

responses to Paragraphs 1 through 13 herein.
Claim One

15. The allegations contained in Paragraph 15 are
conclusions of law and thus no response is required. To the
extent a response i1s required, the allegations are denied.

16. The allegaticns contained in Paragraph‘16 are
conclusions of law and thus no response is required. To the
extent a response is required, the allegations are denied.

Claim Two

17. FPederal defendants incorporate by reference the
responses to Paragraphs 1 through 16 herein.

18. The allegations contained in paragraph 18 are
conclusions of law and thus no response is required. To the
extent a response is required, the allegations are denied.

The remaining paragraphs of the Complaint constitute
plaintiff’s request for relief. Federal defendanta deny that .
plaintiff is entitled to the relief that it has requested or to
any relief whatsocever.

Federal defendants deny any allegations of the Complaint,
whether express or implied, that are not specifically admitted,

denied, or qualified herein.

Affirmative Defense
1. Plaintiffs fall to state a claim upon which relief can

be granted.

UNITED STATES DEPARTMENT OF JUSTICE
ENVIRONMENT & MATURAL RESOURCES DIVISION
GENERAL ‘L1TIGATICN SECTICN

DEFENDANTS‘ ANSWER P.0. BOX 663

WASH! » D.C. 20044-0683
TO COMPLAINT -4 4 NaToK. o %2023 272-2055

i 0086
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WHEREFORE, federal defendants request that this Court
dismiss the Complaint, enter judgment for them, and award them
court costs and any such further relief that this Court deems

just and appropriate.

Respectfully submitted,

KRISTINE OLSON ROGERS
United States Attorney

LOIS J. SCHIFFER
Assistant Attorney General

/o
/ﬁ?LLs D. BURGESS
MICHELLE L. GILBERT
ANDREA L. BERLOWE
EDWARD A. BOLING
United States Department of Justice
Environment and Natural
Rescurces Division
General Litigation Section
P.OC. Box 663

Washington, DC 20044-0663
(202) 272-6217

Atterneys for Defendants
Of Counsel:

TIM OBST

JAY McWHIRTER

Office of the General Counsel

United States Department of Agriculture
Washington, DC

KAREN MOURITSEN .

Office of the Scolicitor

United States Department of the Interior
Wagshington, DC

UNITED STATES DEPARTMENT OF JUSTICE

ENVIRONMENT & NATURAL RESOURCES DIVISION

GENERAL LITIGATION SECTION

DEFENDANTS’ ANSWER P.O. 80X 653

TC COMPLAINT -5 5 WASHINGTON, D((:zozgog-;é:gggz

i@oo7
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CERTIFICATE CF SERVICE

The undersigned hereby certifies that on August 24, 1995,
she caused one copy of the foregoing FEDERAL DEFENDANTS’ ANSWER
TO COMPLAINT to be served via Federal Express upon the counsel of
record hereinafter named: :

MARK RUTZICK

500 Pioneexr Tower

B88 S.W. Fifth Avenue
Portland, OR 97204-2089
Telephone: (503) 499-4573
Fax : {(503) 295-0915

PATTI A. GOLDMAN

ADAM J. BERGER

KRISTEN L. BOYLES

Sierra Club Legal Defense Fund .
705 Second Avenue, Suite 203
Seattle, WA 98104

Telephone: (206) 343-7340

Fax :+  (206) 343-1526

MARTANNE DUGAN

DEBORAH N. MAILANDER

Western Environmental Law Center
1216 Lincoln Street

Eugene, OR 97401

Telephone: (503) 485-2471

Fax : (503) 485-2457

4

Michelle Gilbert

'CERTIFICATE OF SERVICE -1

doos
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KRISTINE OLSCN
United States Attorney

888 SW Fifth Avenue

Suite 1000
Portland, OR 97204-2024
(5Q3) 727-1008

LOIS J. SCHIFFER
Asgistant Attorney General
WELLS D. BURGESS

MICHELLE L. GILBERT
ANDREA L.. BERLOWE

EDWARD A. BOLING

U.S. Department of Justice

ENRD GEN LIT

Environment and Natural Resources Division

General Litigation Section

P.O. Box €63

Washington, D.C. 20044-0663

Telephone: (202) 272-6217

IN THE UNITED STATES
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOQURCE COUNCIL,

Plaintiff,

V.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture,
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

DISTRICT COURT

Civil No. 95-6244-HO

DEFENDANTS’ SECOND
NOTICE OF FILING OF
AGENCIES’ INTERPRETATION

Pursuant to this Court’s Order dated August 15, 1995, and as

indicated in federal defendants’ Notice of Filing dated August

22, 1995, defendants hereby file the attached agencies’

interpretation of other subsections of 2001(k) of the 1995

Resgscissions Act (Public Law 104-189).

DEFENDANTS’ SECOND
NOTICE OF FILING - 1

goog
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Dated this 23rd day of August, 1995.
Respectfully submitted,

KRISTINE OLSON ROGERS
United States Attorney

LOIS J. SCHIFFER
Assistant Attorney General

/4]

KELLE D. BURGESS

MICHELLE L. GILBERT

ANDREA L. BERLOWE

EDWARD BOLING _

United States Department of Justice

Environment and Natural
Resources Division

General Litigation Section

P.O. Box 663

Washington, DC 20044-0663

(202) 272-6217

Attorneys for Defendants
0Of Counsel:

MICHAEL GIPPERT

Office of the General Counsel

United States Department of Agriculture
Washington, DC

KAREN MOURITSEN

Cffice of the Scliciter

United States Department of the Interior
Washington, DC

DEFENDANTS’ SECOND
NOTICE OF FILING - 2

1010
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U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20004

FAX NUMBER (202) 272-6817, 6815, 5775
CONFIRMATION NUMBER (202) 272-8056

PLEASE DELIVER TO:

To: Bob Baum 208-3877
Ted Boling 514-4231
Peter Coppelman 514-0557
Karen Mouritsen 219-1792
Tim Obst £90-2730
Lois Schiffer 514-0557
David Shilton 514-4240C
Jim Simon 514-0557

NUMBER OF PAGES: 68

DATE: August 28, 1985
FROM: Paula Clinedinst, Legal Assistant, (202) 272-8018

MESSAGE: Please see attached Federal Defendants’
Motion for Summary Judgment, filed 8/25 in

NFRC v. Glickman.
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KRISTINE OLSON

United States Attorney
888 SW Fifth Avenue
Suite 1000

Portland, OR 97204-2024
(503) 727-1008

LOIsS J. SCHIFFER

Assistant Attorney General
WELLS D. BURGESS

MICHELLE L. GILBERT

ANDREA L. BERLOWE

EDWARD A. BOLING

U.S. Department of Justice
Environment and Natural Resources Division
General Litigation Section
P.O. Box 663

wWashington, D.C. 20044-0663
Telephone: (202) 272-6217

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,

Civil No. 95-6244-HO
v.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture,
BRUCE BABBITT, in his capacity
as Secretary of Interior,

DEFENDANTS’ MOTION
FOR SUMMARY JUDGMENT

)
)
)
)
)
)
)
)
}
)
)
Defendants. )
)

Pursuant to Federal Rule of Civil Procedure 56(b),
defendants Dan Gligkmén, as Secretary of United States Department
of Agriculture, and Bruce Babbitt, as Secretary of United States
Department of the Interior, move for entry of summary judgment in
defendants’ faver on all counts of plaintiff’s complaint and

dismissal of the complaint with prejudice. As demonstrated by

DEFENDANTS‘ MOTION FOR
SUMMARY JUDGMENT - 1
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the accompanying memorandum and exhibits, no genuine issue of

material fact exists and defendants are entitled to judgment as a

matter of law.

DATED this 25th day of August, 1995,

of Cdunsel:

MICHAEL GIPPERT

Office of the General Counsel

Respectfully submitted,

KRISTINE CLSON ROGERS
United states Attorney

LOIS J. SCHIFFER
Assistant Attorney Geheral

WELLS D. BURGES

MICHELLE L. GILBERT

ANDREA L. BERLOWE

EDWARD A. BOLING

United States Department of Justice

Environment and Natural
Resources Division

General Litigation Section

P.O. Box 663

Washington, DC 20044-0663

(202) 272-6217

Attorneys for Defendants

United States Department of Agriculture

Washington, DC

KAREN MOURITSEN

Office of the Solicitor

United States Department of the Interior

Washingtoen, DC

DEFENDANTS’ MOTION FOR

SUMMARY JUDGMENT - 2
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KRISTINE OLSON

United States Attorney
888 SW Fifth Avenue
Suite 1000

Portland, OR 97204-2024
(503) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General
WELLS D. BURGESS

MICHELLE L. GILBERT

ANDREA L. BERLOWE

EDWARD A. BOLING

U.S. Department of Justice
Environment and Natural Resources Division
General Litigation Section
P.0. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 272-6217

IN THE UNITED STATES DISTRICT COURT
FOR .THE DISTRICT OF OREGON

NORTHWEST POREST RESOURCE COUNCIL,

Plaintiff,
Civil No. 95-6244-H0
V.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture,
3RUCE BABBITT, in his capacity
as Secretary of Interior,

DEFENDANTS’ MEMORANDUM
IN SUPPCRT OF MOTION
FCR SUMMARY JUDGMENT

Defendants.

Woud/074
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ABLE © ENTS

RODYU o
STATUTORY BACKGROUND
A. Section 318 Sales
B. The Pacific Northwest Forest Plan

C. The 1595 Rescissions Act
BRGUMENT
I. The Agencies Correctly Interpreted Section

2001 (k) To Apply To Remaining Section 318
Sales, Not To All Sales Previously Offered
In The States Of Washington And Oregon

A. The Plain Language Of The Act Is Consistent
With The Agencies’ Interpretation That
Subsection 2001 (k) Applies To The Release

Of Remaining Section 318 Sales

B. Alternatively, If The Language Of
The Act Is Deemed Ambiguous, The Agencies’

Interpretation Is Entitled To Deference

c. The Agencies’ Interpretation Is
sSupported By The TLegislative History

II. Plaintiff is not entitled to
a Mandatory Injunction

CONCLUSICN

10

10

10

14

18

23

24

KIUUS/UT4
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Lone Rock Timber Co. V. United States Dept. of
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COREGON

NORTHEWEST FOREST RESOURCE CCQUNCIL,

Plaintiff,
civil No.
V.
DAN GLICKMAN, in his capacity DEFENDANTS’

as Secretary of Agriculture,
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants.

INTRODUCTICN

Plaintiff requests this Court to declare that subsection
2001 (k) (1) of the 1995 Rescissions Act reguires defendants to

award and release all timber sales offered cor awarded anytime

95-6244~-HO

MEMORANDUM
IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

€1 008,074

prier to July 27, 1995 on any national forest or Bureau of Land

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -1
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Mangement (BLM) lands in all of Oregon and Washington. Plaintiff
further seeks a mandatory injunctioh directing defendants to
immediately take all éctions to award and release all such sales
by September 10, 1995. Complaint, Prayer for Relief €9 1 and 2.
The wholesale release of timber sought by plaintiff runs contrary
to the comprehensivé forest management strategy —— designed to
provide a balance between ensuring a steady and sustained supply
of timber and other resources, and protection of the long-term
health of the federal forests -- that the agencies have struggled
for years to adopt and only just nov have been able teo begin
implementing. Neither the plain language of the statute nor the
legislative history support the interpretation urged by
plaintiff. |

Plaintiff’s entire argument is built on the untenable theory
that when Congress used the phrase "éubject to section 318" in
subsection 2001(k) (1), it really meant "“the States of Washington
and Oregon."' Section 318 was an emergency measure, introduced
by Senators Hatfield and Adams in 1989, which was designed to
address a»shortfall in timber fhat year while at the samettime
preserving old growth forest stands. Secticn 318 authorized the
expedited release of sales in portions of Oregon and Washington
and expired by its own terms at the end of fiscal year 1990.
After years of fierce battles in Congress and the courts,

"section 318" became known as a short-hand reference to a

! Plaintiff’s claims in its complaint are limited to

subsection 2001(k) (1) .

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -2
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discrete set of sectibn 318 sales that had been offered prior to
the expiration of the statute. For a variety of reasons, certain
remaining section 318 sales have yet to be released.

The plain language of the statute, as confirmed by the
legislative history, demonstrates that the agencies responsible
for implementing section 2001(k), the Departments of Agriculture
and Interior, have correctly interpreted subsection 2001(k) (1) to
reguire the expedited release of these remaining secticn 318
sales. It was the agencies’ understanding during negotiations
and at the time the bill was signed that in subsection 2001(k)
Congress intended to authorize the completion of this discrete
set of congressionally planned 318 sales. This interpretation is
consistent with the overall purpoée of the statute. Defendants’
interpretation represents a permissible construction of the aAct
by the agencies charged with administration of the statute and as
such, is entitled to deference. Accordingly, defendants afe
entitled to summary judgment.

FACTUAL AND STATUTORY BACKGROUND
A, Sectioﬁ 318 Sales

Section 318 of the Department ¢of the Interior and Related
Agencies appropriations Act, Fiscal year 1950, Pub. L. 101-121
(Section 318), also referred to as the Hatfield/Adams Amendment,
was signed into law on Octocber 23, 1989. .§gg 135 Cong. Rec. S
8762, 8795-8797 (July 26, 1989) (relevant portions attached hereto

as Ex. A). The intent of section 318 was:

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -3
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to balance the goal of ensuring a predictable flow of
public timber for fiscal years 1989 and 1990 with the
goal of preserving significant old growth forest stands
as the habitat of the northern spotted owl.

Gifford Pinchot Alliance v. aut;gi;le, 742 F.Supp. 1077, 1079
(D.Or. 1990). To achieve these goals[ subsection 318(a) set an
overall target level of timber from national forests and BLM
landé in Oregon and Washington for fiscal years 1989 and 1990.
The substance of the statute was set out in subsections 318(b) -
(k), which set forth procedures for expedited review,
prohibitions on injunctions and restraining orders? and numerous
environmental safeguards.’ These procedures applied exclusively
to "all timber sales from the thirteen national forests in Oregon
and Washington and (BLM] Management districts in western Oregon
known to contain northern spotted owls [NSOs)." See Subsection

318(i) .*

z See Section 318 (), (£) (1), (9) -

3 For example, subsection 318(b) directed the Forest
Service to sell ecologically significant old growth within the 13
forests known to contain spotted owl only as necessary and in a
manner designed to minimize the effects of fragmentation within
each sale. Section 318(b)(1),(2). Section 318{e) provided that
nothing was to affect interagency cocoperation under the ESA and
its regulations.

* Section 318(i) reconfirms that:

Except for provisions of subsection (a) (1) of this section,
the provisions of this section apply salely to the thirteen
naticnal forests in Oregon and Washington and Bureau of Land
Management districts in western oregon known to contain
northern spotted owls.

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT +~4
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Some section 318 sales subsequently were delayed or
suspended for a number of reasons. Section 318 was the subject
of extensive litigation, with the Supreme Court.ultimately
affirming the constitutionality of the law in Robertson v,
Seattle Audubon Sog’y, 503 U.S. 429 (1992). A number of'section
318 sales were eﬁjoined during a period while this issue was
being litigated. §See generally Portland Audubon Soc. v. Lujap,
795 F.Supp. 1489, 1456 (D.Or. 1992). 6ther sales were affected
by litigation over compliance with various terms of section 318,
such as the requirement to minimize fragmentation of ecologically
significant old growth. See Seattle Audubon Scc’y V. Robertson,
Civ. No. 89-160 (W.D.Wash.). )

Many section 318 sales did not go forward as a result of
concerns about significant impacts tec species listed under the
Endangered Species Act (ESA). In June 19%0, after enactment of
Section 318, the United States Fish and Wildlife Service (FWS)
listed the northern spotted owl as a threatened species under the
ESA. See 55 Fed. Reg. 26189% (June 26, iQQO). Because of the
listing of the NSO as threatened species, a number of Forest
Service section 318 sales were "modified, eliminated or held in
abeyance." See Gifford Pinchot, 74? F.Supp. at 1080.
| Oon September 28, 1992, the FWS listed the marbled murrelet
as a threateneéd species. 57 Fed. Reg. 45328 (0ct. 1, 1992). As
a result of the listing{ the Forest Service reinitiated
consultation with the FWS under ESA § 7(a)(2), 16 U.S.C. §

1536(a) (2), regarding the effects on murrelets of continuing to

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -5
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harvest section 318 sales that had already been awarded. In June
1995, the FWS subsegquently concluded that further logging of a
number of the Forest Service section 318 sales would likely |
jeopardize the continued existence of the marbled murrelet. As a
result, these section 318 sales were SQSpended pending further
survey work.

The BLM experienced similar delays in cbmpleting the
contracting process for its section 318 sales. The successive
listing of proposed spotted owl critical habitat and the listing
of the marbled murrelet delayed finalization of several sales.
See Lone ck Timber Co. v. United States Dept. of Interior, 842
F. Supp. 433 (D. Or. 1994). |

.The contracting process was further delayed by litigation.
After it was determined, in develﬁpment of the Forest Plan, that
sales could go forward as modified in conformity with the FWS’s
biological opinicn, timber companies brought suit in the Federal
Claims Court to prevent BLM from éwarding the modified sales.

The Claims Court issued a declaratery judgment that the award
letter for the modified contract was null and void because the
agency lacked. authority to negotiate a sale od the particular
quantity of timber outside the competitive bidding process. See
oman C . v. U ied States, No. 94-48C (Ct. Cl. Aug. 16,
1994). As a consequence, the BLM withdrew all of the outstanding

award letter and was in the process of negotiating with the high

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -6
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bidders on the unawarded contracts when the subject legislation

was introduced.’

B. The Pacific Northwest Forest Plap

In April 1593, in response to a number of judicial decisjons
that together halted logging in essentially all federal late
successional and old growth (LSOG) forests within the range of
the spotted owl,® the Clinton Administration convened the Forest
Conference in Portland, Oregon.. As a result of the conference,
which was chaired by the President, on July 28, 1993, the Forest
Service and the BLM published and circulated to the public a
proposed strategy and range of reasonable alternatives for forest
plan amendments for forests managed by the Forest Service and the
BLM. 58 Fed. Reg. 40,444-40,445 (July 30, 1993). The affected
forests included the naticnal forests in ﬁashington and Oregon
within the range of the spotted owl where the 318 sales wefe
located. ROD at 11 - 12 (relevant portions attached hereto as

Ex. B)

5 Another timber company brought suit in the U.S.

District Court of Oregon seeking a declaratory judgment and
injunction regquiring the BIM to reinitiate consultation on a
section 318 timber sale in light of information in the Forest
Plan. Action in this litigation was stayed because of the
pendency of the subject legislation. See D.R. Johnsen Lumber Co. -
v. 2ielinski, No. 94-6371-TC (D.Or.).

6

See Lane County Audubon Soc’y v. Jamison, 958 F.2d 250
(9th Cir. 1992); Portland Audubon Sogjety v, ILujan, 795 F. Supp.

1489 (D. Or. 1992), aff’d, Portland Aubudon Society v. Babbitt
998 F.2d 705 (9th Cir. 1993).

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -7
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on April 13, 1934, the Secretaries for the Department of
Agriculture and the Department of the Interior issued the Record
of Decisicon ("ROD") for Amendments to FS and BLM Planning
Documents Within the Range of the Northern Spotted Owl (the
Forest Plan), as supported by the Final Supplemental
Environmental Impact Statement (FSEIS). ROD at 65-73. The
Forest Plan was designed with the section 318 sale program
expressly in mind.” The April 13, 1994 ROD consists of
extensive standards and guidelines and land allocations that
comprise a comprehensive ecosystem management strategy.

In May 1994, several envifonmental groups andlindustry
groups, including NFRC, brought a series of actions challenging
the legality of the Pacific Northwest Forest Plan. By order.
entered on December 21, 1994, Judge Dwyer rejected all of
plaintiffs’ challenges and declared the ROD and standards and
guidelines to be lawful under applicable environmental laws.

Seattle Audubon Soc’y v. ILvons, 871 F. Supp. 1291 (W.D. Wash.

1994), appeal pending. Upon the Court’s approval, the agencies
commenced implementation of the Forest Plan.
c. The 1995 Rescissions aAct

The Rescissions Act of 1995 (the Act) was signed into law by

President Clinton on July 27, 1595. See Pub. L. 104-19 §2001

7 See Memorandum dated August 22, 1935 from James R. Lyons,

Under Secretary of Agriculture, Natural Resources and
Environment, and Mike Dombeck, Director, BLM, to Jack Ward
Thomas, Chief of the Forest Service and Elaine 2ielinski, Oregon
State Director, BLM (hereafter "Agencies’ Interpretation®)
(attached hereto as Ex. C). '

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -8



1 (1995). The Act essentially contains three primary parts.
. 2] Subsection 2001 (b) describes procedures for proceeding with
3| salvage timber sales. Subsection 2001(d) directs the expedited
4| implementation of the Pacific Northwest Forest Plan. Both
S| subsections (b) and (d) provide for expedited judicial review,
6| borrowing extensively from Section 318 as a model for design of
7] the expedited procedure. Compare subsections 2001(f) (1)~
8% (7) (providing for expedited judicial review and prohibiting
9] restraining orders and injunctions) with subsections 318(g) (1) (-
10¢ (3) (setting forth procedures for expedited judicial review and
11} restrictions on injunctions). Subsection 2001 (k) seeks to
12| resclve continuing delays in the release of the remaining section
13§ 318 sales. In particular, subsection 2001(k) (1) of the Act

.14 directs the Secretaries of the Interior and Agriculture to, inter

158 alia:

16 act to award, release, and permit to be completed in
fiscal years 1995 and 1996, with no change in

17 originally advertised terms, volumes, and bid prices,
all timber sale contracts cffered or awarded before

18 that date in any unit of the National Forest System or
district of the Bureau of lLand Management subject to

19 secticn 318 of Public law 101-121 (103 Stat. 745).

20 Throughout negotiations of Section 2001 and at the time the

21{ bill was signed inte law, it was the agencies’ understanding that
22| subsection 2001(k) applied to a discrete set of remaining section
23| 318 sales. See Ex. C. The Forest Sefvice’s April 27,.1995

24| effects statement, that was transmitted to Congress pricr to

25| conference between the House and Senate, confirms the

26| administration’s understanding of the section as "requiring the

.2: DEFENDANTS’ MEMORANDUM IN SUPPORT

OF MOTION FOR SUMMARY JUDGMENT -9
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award and release of all timber sale contracts subject to Section

318." Id.

Since enactment of Section 2001, the agencies have been
reviewing section 318 sales to determine which sales can be
released, as per the requirements of subsection 2001(k). See
Declarations of William Bradley and Stephen Paulson, submitted in
opposition to Plaintiff’s Motion for Temporary Restraining oOrder.
In facf; in accordance with the Agencies’ Interpretation, BLM is
already prepared to release approximately 47 million board feet
pursuant to section 318 sales. See Declaration of Elaine
2ielinski, Oregon State Director, BLM, attached herete as Ex. D.

ARGUMENT -

I. The Agencies Correctly Interpreted Section 2001(k)
To Apply To Remaining Section 318 Sales, Not To All Sales

Previously Offered In The States Of Washington And Oregqon

A. The Plain Language Of The Act Is Consistent With
The Agencies’ Interpretation That Subsection 2001 (k)
Applies To The Release Of Remaining Section 318 Sales

Subsection 2001{k) (1) requires the Secretaries of
Agriculture and the Interior, within 45 days of enactment, to act
to award, release and permit to be completed:

all timber sale contracts offered or awarded
before that date in any unit of the National
Forest System or district of the Bureau of
Land Managernent subject toc section 318 of
Public Law 101-121 . .
Pub. L. 104-19 ¢ 2001(k)(1l) (199S) (emphasis added). Contrary to

plaintiff’s theory, Congress did not use the phrase "subject to

section 318" as a short-hand gecgraphic descriptor of the States

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT =10
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of'Washingtoh and Oregon.' If Congress had meant that, it could
simply have said so. Instead, Congress chose to refer to section
318. The 1issue, then, is what Congress meant in referring to
section 318. Applying well-established rules of statutory
construction to the Act’s plain language reveals that Congress
intended to require the implementing agencies to address the
continuing delay in the completion of remaining section 318
timber sales, either through award under their original terms or
provision of alternative timber.

Section 318 applied exclusively to sales offered in fiscal
years 1989 and 1890 in the thirteen national fores£§ in Oregon
and Washington and BLM districts in western Oregen known to
contain northern spotted owls. §g§ Subsection 318(1i); Robertson,
503 U.S. at 433. Subsection 318(k) provided that timber sales

offered to meet the target requirements of subsectiocn (a) would

continue "to be subject to the terms and conditions ¢f" section
318 for the duration of the éontracts. "All other provisions of
this section shall remain in effect until September 30, 1990."
Subsection 318(k). Accordingly, Section 318 expired at the end
of fiscal year 1990. See Robertson, 503 U.S; at 433,

Rules of statutory construction require words to be accorded

their common meaning and proscribe interpretations that produce

! In other sections of 2001, Congress made it clear when it

meant "as described in" by simply saying so. See e.q. subsection
2001 (b) (authorizing salvage sales from Federal lands "described
in" subsection (a)(4), subsection 2001(d) (directing expeditious
implementation of sale contracts on Federal lands "described in"
the ROD).

DEFENDANTS* MEMORANDUM IN SUPPORT
OF MOTION FCR SUMMARY JUDGMENT -11
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absurd or illogical results. 22 sSutherland Statutory
construction, § 47.28, 47.30 (5th ed. 19%2). Because Section 318
expired almost five yéars age, only sales offered prior to the
statute’s expiration remain "subject to section 318," accerding
to the common meaning of the phrase "subject to." '"Subject" is
defined as "likely to be conditioned, affected, or modified in
scme indicated way: having a contingent relation to something and
usu[ally] dependent on such relation for final form, validity, or
significance . . . ." Webster’s Third New International
Dictionary, 2275.° The fiscal year 1989 and 1990 sales depend on
section 318 in the most basic sense to define their very form and
validity. On the other hand, the national forest and BLM lands
in Washington and Oregon are not dependent on section 318 for’
their definition. After fiscal year 1990, sales could be offered
and other activities could occur in the relevant forests without
being affected or otherwise governed by section 318.

Plaintiff’s interpretation depends on acceptance of the
assumption that Congress prefers to rely on oblique statutory
references to define the geographic scope of two states.
Plaintiff, however, presents no evidence of why, if Congress had
intended toc use section 318 to actually mean Washington and

OCregon, it did not simply say so. Indeed, the problems inherent

in converting "subject to section 318" into a geographic

s Black’s defines ''subject to" as "liable, subordinate,

subservient, inferior, obedient to; governed or affected by;
." Black’s Law Dictionary, 1594 (4th ed. 1966).

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -12
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descriptor are underscored by plaintiff’s inability even to
correctly identify the area in which seqtion 318 sales had been
located. While plainfiff claims that section 318 applied to all
of Washington and Oregon, actually section 318 applied only to
the western portions of the two states. While subsection 318(a)
described target volumes for sales in the two states, all
remaining provisions, which provide the real substance of the
statute, expressly apply only to those thirteen national forests
and BLM lands known to contain spotted owl, located in the
western portion of the two states. See Section 318(i)."°
Plaintiffs argues that its interpretation of ﬁsubject to" to
mean “Washington and Oregon" is required by the interpretive rule
that a qualifying phrase generally modifies only what immediately
precedes it. However, that interpretative rule "is not
inflexible or uniformly binding." 2A Sutherland Statutory
Construction, § 47.33 ("Where the sense of the entire act
reqguires that a qualifying word or phrase apply to several
preceding or even succeeding sections, the word or phrase will
not ‘be restricted to its immediate antecedent"). Limiting the
phrase "subject to section 318" to the antecedent description of

national forests and BLM lands, and adopting plaintiff’s

10 Thus, even assuming arguendo that, as plaintiff claims,
*subject to section 318" was intended toc be a gecgraphic
descriptor, the language certainly does not support the expansive
geographic area defined by plaintiff. 1Indeed, if the phrase were
deemed to be a geographic descriptor, it would more logically be
read to mean those limited areas of national forest and BLM lands
actually encompassed by section 318 sales, as those are the only
possible areas that remain "subject to" section 318.

DEFENDANTS ' MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -13
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définition of “"subject" as solely a geographic description, would
lead to the absurd result of applying subsection 2001(k) to every
timber sale offered prior to the date of enactment, including
timber sales offered prior to section 318, in all of Washington
and Oregon. Such an absurd result is not permitted by the terms
of the rule. Pacificorp v. Bonneville Power Administration, 856
F.2d 94, 97 (9th Cir. 1988).

B. Alternatively, If The_Language of
The Act Is Deemed Ambiguous, The Agencies’
Interpretatijon Is Entitled To Deference

Assuming arguendo that the Court were to find the statute
ambiquous, the Court should then turn to the agencies’
interpretation to dete;mine if it is a permissible construction
of the statute. As the Supreme Court has held, this Court must
decide "whether Congress has directly spoken to the precise
guestion at issue™ and, "if the statute is silent or émbiguous
with respect to the specific¢c issue, the guestion for the court is
whether the agency’s answer is based on a permissible

construction of the statute.” Chevron U.S.A., Inc. V. Natural
Resgources Defense Council, 467 U.S. 822, 842-43 (1984) (footnote

onitted). The scope of review of the construction of a statute
by the agency charged with administering the statute is
circumscribed. The agehcy's interpretation is entitled to
considerable deference and need not be the only permissible

construction which the agency might have adopted. Id. at B844;

Chemical Mfrs. Ass’p v. Natural Resources Defense Council, Inc.,

470 U.S. 116, 125 (1985).

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR ' SUMMARY JUDGMENT -14
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In the Agencies’ Interpretation, the agencies in charge of
implementing Section 2001(k) detail the rationale supporting
their interpretatibn that the statute applies solely to section
318 sales. See Ex. €. As the agencies explain, section 318
sales have been the subject of extensive and fierce debate in
Congress ana the Courts. Such sales are well-known and
constitute a discrete set of sales known to have been developed
based on specific ecological criteria and subject to expedited
judicial review procedures developed by Congress. Id. In fact;
Congress used section 318 as a model in drafting much of section
2001. Compare (subsections 2001(f)(1)-(7) with (subsections
318(g) (1)=-(3). Congress had specific Knowledge of the extent and
circumstances causing the delays in completing section 318 sales
through the quarterly reports fron the.agencies prepared pursuant
to subsection 318(h). It was the agencies’ understanding that,
consistent with the overall framework of the statute, subsection
2001 (k) addressed resolution of this discrete set of remaining
318 sales: This understanding is unambiguously reflected in the
Forest Service’s effects statement on the proposed legislation
that was transmitted to Congress and then used by members of
Congress in their floor statements and debates. . See Exhibit E
(Forest Service effects statement dated April 27,

1395) (interpreting paragraph 1 of the House and Senate
pfedecessors to 2001(k)} as "requiring the award and release of

all timber sale contracts subiject to Secti 318").,

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MQTION FOR SUMMARY JUDGMENT -15
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The agencies’ interpretatjon is consistent with, and gives
meaning to, the overall purpose of the statute. An analysis of
section 2001 as a whole reveals that Congress intended to reach
an accommodation between expediting the release of timber while
acknowledging the cverall forest planning strategies that have
takeﬁ years to develcp and put into place.! Subsection 2001(d)
expressly directs expedited implementation of the Pacific
Northwest Forest Plan. See Subsection 2001(d). The Forest Plan
consists of extensive standards and guidelines and land
allocations that comprise a comprehensive ecosystem management
strategy, designed to accommodate the need for sustained vield of
timber and protection of foresﬁ resources.'? Section 318 sales

were considered in development of the Forest Plan.? Applying

n For example, in connection with salvage sales, while

the Act provides an expedited procedure for proceeding with such
sales, at the same time, the Act expressly authorizes the
Secretary to consider the envircnmental effects of any salvage
timber sale, the effects on threatened or endangered species, and
consistency with any management plans standards and guidelines,
including those set forth in the Forest Plan. See Subsection
2001 (c); see _also 141 Cong. Rec.. S 4881.

12 ROD at 3-4 (Ex. B). The two primary categories of land
allocaticns in the Forest Plan include (1) "Reserve Areas" within
which possible timber sales and related ground-disturbing
activities are severely limited or prohibited and (2) remaining
unreserved areas designated as Matrix, in which pregrammed timber
harvest may go forward subject to restrictions intended to
preserve conservation objectives. RCD at 6-11.

B The legislative history confirms that Congress
understcod that sales to be released under subsection 2001(k) had
already undergone environmental review and would that their
release would be consistent with the Forest Plan. See 141 Cong.
Rec. H 3233 (statement by cosponsor Representative Taylor
explaining his understanding that the preponderance of the sales

' (continued...)

DEFENDANTS’ MEMORANDUM IN SUPPORT
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subsection 2001(k) to release section 318 sales as contemplated
by the Forest Plan allows the expedited release of millions of
board feet of timber' without undermining forest planning
strategies.

Under plaintiff‘s expansive interpretation, plaintiff urges
the release of all previously offered sales from the states of
Washington and Oregon without conforﬁance with forest planning
documents. Adopting plaintiff’s interpretation requiring the
release of such a vastly expanded volume of sales could
potentially require replanning of the Forest Plan which
contemplated that such sales would conform to the planning
documents as amended by the April 24, 1994 ROD. Such a result
runs contrary to Congress’s clearly expressed intent in section
2001(d) that the Forest Plan be expeditiously implemented and
must be rejected.

Given the strong rationale enunciated by the agencies in
support of their interpretation of subsection 2001(X) to apply to
remaining section 318 sales, the agencies’ interpretation is
entitled to deference and should not be rejected in favor of
plaintiff’s self-serving and potentially destructive

construction. See Udall v. Tallman, 380 U.S. 1, 16 (1965);

Alcarez v. Block, 746 F.2d 593, 606 (9th Cir. 1984) (“[d)eference

B(...continued)
had been approved for harvest in the ROD for the Forest Plan);
see also 104 H.Rept. 71 (harvest of sales was assumed underxr
Forest Plan); 141 Cong. Rec. S 4881.

1 See e.g., 2ielinski Dec., Ex. D.

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -17
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requires affirmance of any interpretation within the range of
reasonable meanings the words permit, comporting with the

statute’s clear purpose®).

C. The Agencies’ Interpretation Is
Supported By The Legjislative History

Analysis of the legislative history confirms that Cengress
enacted subsection 2001fk) to require the Forest Service and BLM
to address the continuing delay in the completion of section 318
timber sales, either through award or through provision of
replacement timber. Section 2001 of Public Law 104-19 was
originally introduced ae'Section 307 of H.R. 1159, a bipartisan
effort known as the Taylor-Dicks Amendment, and what became
subsection 2001(k) originally contained only the language of
paragraph 2001(X) (1) with 30 days provided for compliance. H.R.
1159, § 307(i). The description of subsection 307(i) in the
Report of the House Appropriations Committee makes clear that
subsection 307 (i) was intended "to release a group of sales that
have been already sold ender the provisions of section 318 . . .
The harvest of these sales was assumed under the President’s
Pacific Ncrthwest Forest Plan . . . ."™ 104 H. Rept. 71.. The
provision’s cosponsor, Representative Taylor, described the

potential contract liability that this provision was designed to

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -18
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address, and that he believed the sales were previously approved
for harvest.”

In the Senate, the language of section 2001 was modified to
provide the current provisions for protection of nesting birds
and to require alternative timber volume where timber contracts
could not be released. While debating an alternative amendment
sponscred by Senatoer Murray, Senator Gorton, the author of
section 2001, described subsection'zool(k) ocnly as applying to
section 318 sales.”' Senator Hatfield, the Chairman of the

Senate Appropriations Committee and the floor mahager of the

I3 wMany of these sales were awarded to purchasers years
ago; the government will have to pay tens of millions of dollars
in contract buyouts if these sales were cancelled. Other sales
were aucticned years ago but never awarded; in some cases the
agencies rejected bids well after the auction due to
administrative reviews and delays and changing standards. This
is the case even though the preponderance of these sales were
approved for harvest in the Record of Decision accompanying the
President’s Pacific Northwest Forest Plan, as not jeopardizing
the continued existence of any of the numercus species of
wildlife considered by that plan." 141 Cong. Rec. H 3233.

Representative Taylor also made clear that the authoérs of
section 307 worked with the Forest Service in drafting this
section "to assure that these requirements are technically
correct, and evaluating the Forest Service’s technical and
operaticnal capability to meet the requirements of section 307,"
141 Cong. Rec. H3232, and "to make sure that the amendment is
drafted in a technically and legally sound fashion." 141 Cong.
Rec. H 3233.

16 uThe second and third elements in both amendments have to
do with option 9 and with so-called section 318 sales. Section
318 was a part of the Appropriations Act of 1990, designed to
provide some interim help for the forest in two Northwest States.
But many of the sales directed by this Congress pursuant to that
law have been held up by subsequent environmental actions. The
propesal that the committee has made simply says that those sales
would go ahead unless they involved places in which endangered
species are actually found, in which case, substitute lands will
take their place." 141 Cong. Rec. S 4875.

DEFENDANTS’ MEMORANDUM IN SUPPCORT
OF MOTION FOR SUMMARY JUDGMENT =19
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biil, also described Senator Gorton’s amendment only‘in terms of

applying to section 318 sales:

The Gorton amendment releases 375 million board feet of
timber sales in western Oregon that were previously
sold to timber purchasers. Most of these sales,
originally authorized by the Northwest timber
compremise amendment of 1989, were determined in the
record of decision for President Clinton’s option 9
plan not to Jjeopardize the existence of any species.
To ensure further protections, the Gorton amendment
includes provisions prohibiting activities in timber
sale units which contain any nesting threatened or
endangered species.'’
141 Cong. Rec. S 4881. While the legislative history of the 375
million board feet figure is unclear, the remaining references by
Senator Hatfield confirm that he was referring to section 318
sales. The "Northwest timber compromise amendment of 1989"
pursuant %o which the sales were originally authorized, was
Section 318, sponscred by Senator Hatfield. See Exhibit A., see
also 141 Cong. Rec. S 4881 (referring to 1989 compromise
sponsored by Senators Hatfield and Adams).

Prior to conference between the House and Senate, the Forest
Service provided Congress with an assessment of the effects of
both the House and Senate versions. See Exhibit E. In it, the
Forest Service interpreted paragraph (1) of the House and Senate
predecessors to 2001 (k) only as "reguiring the award and release
of all timber sale contracts subject to Section 318." Id. The

Forest Service estimated that the provision would release

v In fact Senator Hatfield was apparently operating under

a misunderstanding of the assumptions made in the ROD. The ROD
did not conclude that the section 318 sales then in consultation
on marbled murrelet would not jeopardize continued existence.

DEFENDANTS’ MEMORANDUM IN SUPPORT
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aﬁproximately 270 to 300 million board feet that was proposed for
caﬁcellation or suspension. Id, at 5.

Plaintiff relies heavily on the Conference Report’s
description of 2001(k) (1) to support its interpretation that the
statute releases all timber sales coffered prior to the date of
enactment within the area that allegedly had been enconmpassed by
Section 318. Under the circumstances present here, the
conference report description is not dispositive. As an initial
matter, "[t]here are, we recognize, contrary indications in the
statute’s legislative history. But we do not resort to legis-
lative history to cloud a statutory text that is‘ciear.“ "Ratzlaf
v. United States, 114 S. Ct. 655, 662 (1994); Estate of McAlpine
v. Commissioner, 968 F.2d 459 (5th Cir. 1992) ("it is, after all,

a statute that we are interpreting, not a conference report.")

quoting Prussner v. U.S., 8%6 F.2d 218, 228 (7th Cir. 1990)."

The conference report referred to the "geographic area
encompassed by section 318" - = bat best this is ambiguous, and
under plaintiff’s interpretation, conflicts with the plain
language of the statute. Moreover, the language inserted into
the Conference Report is at odds with numerous statements by
legislators debating the bill. As Justice Scalia has observed,

"l{a]s anyone familiar with modern-day drafting of congressional

1 Moreover, aspects of this conference report are

incensistent with the language of the statute. Compare, also,
141 Cong. Rec. 5050 ("The gnly limitation on release of these
sales 1s in the case of any threatened or endangered bird species
with a known nesting site in a sale unit") with 2001(k) (3) ("If
for any reason a sale cannot be released or ccmpleted . . .).

DEFENDANTS’ MEMORANDUM IN SUPPCRT
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committee reports 1s well aware, their references . . . were
inserted, at best by a committee staff member on his or her own
initiative, and at worst by a committee staff member at the
suggestion of a lawyer-lobbyist; and the purpose of those
references was not primarily teo inform the Menbers of Congress
what the bill meant . . . but rather to influence judicial
construction . . . .% Blanchard v..Bergeron, 485 U.S. 87, 98-99
(1589) (concurring opinion).

This warning should be heeded here, especially given that
after the conference report was issued, the sponseor of the
legislation, Senator Gorton, reconfirmed that subsection 200](k)
applied to section 318 sales. The Conference Committeg reported
section 2001 as part of H.R. 1158, which was vetoed by the
President. After extensive negotiations and changes to other
aspects of the réscissions bill, section 2001 was incorporated
into H.R. 1944 with one chanée to subsectiog (k) =-- extending the
Secretaries’ time fér compliance from 30 to 45 days. Prior to
the Senate vote on H.R. 1944, Senator Gorton described subsection
2001(k5 using the Forest Service’s estimate in its effects
statement that the provision would release 300 million board feet
of timber. 141 Cong. Rec. S5 10464. Again, Senator Gorton
described this provision only as intended to "release a group of

timber sales that have already been sold under the provisions of

DEFENDANTS’ MEMORANDUM IN SUPPORT
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Section 318 of the fiscal year 1990 Interior énd Related Agencies
Appropriations Act."” Id,

Representative Taylor’s statement, relied on by plaintiff,
that section 307(1i) would release section 318 timber sales and
"others . . . offered in fiscal year 1991 and some more
recently," 141 Cong. Rec. H 3233, also is not dispositive in
favor of plaintiff’s interpretation of the statute. First, given
that some section 318 sales were awarded in fiscal year 1991 and
later because they were delayed by litigation and administrative
action, Representative Taylor’s statement may have intended to
simply encompass later-awarded secticen 318 timber sales. See
Paulson Dec. at ¢ S (submitted in opposition to plaintiff's
Motion for Temporary Restraining Order) . Secondly, later
statements by Representative Taylor, after the President
anncunced that he would veto the rescissions bill, speak only in
terms of the remaining section 318 timber sales:

For instance, the section 318 timber, it is in

Washington and Oregen, this area has already met all

the environmental requirements. This is green timber
but it has not yet been released. It has been waiting

1 Plaintiff relies heavily on a post-enactment letter

from a handful of Senators and Representatives as evidence that
Congress intended subsection 2001(k) to apply to all of
Washington and Oregon. A post-enactment letter, signed by six
legislators, is entitled to little, if any weight. Post-hog
legislative history generally is entitled to little weight,
particularly where it represents the views of only one or a few
legislators. See Consumer Product Safety Comm’n v. GTE Sylvania,
Inc., 447 U.S. 102, 118 (1980); Montana Wilderness Ass’‘n v. U.S.
Forest Service, 655 F.2d 951, 956 & n.8 (9th Cir. 1981), cert.
denied, 455 U.S. 989 (1982). Moreover, off-the-record :

correspondence is not to be attributed to Congress as a whole.
Montana Wilderness Ass’‘n at 956 n.10.

DEFENDANTS’ MEMORANDUM IN SUPPORT
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1 since 1990, over 5§ years. And this meets all the
. environmental requirements, and it meets, it has
P already been approved to move, but it has been held up
for over S years while people in Washington and Oregon
3 are without jobs.

4] 141 Cong. Rec. H 5558. See also 141 Cong. Rec. H 5553

5| (reiterating his reference to "section 318 timber that has been
6| approved.") Finally, even if the statement relied on by

7] plaintiff is regarded as ihdicating a class of timber sales

8] broader than the remaining section 318 sales, the "remarks of a
3] single legislator who sponsers a bill are not controlling in

10{ analyzing legislative history." Consumer Product Safety Comm’n

11} v, GTE Sylvania, Inc., 447 U.S. 102, 118 (1980).
12 Finally, nowhere in the legislative history is there any
13} explicit reference that section 318 was intended to mean the
.14 actual States of Washington and Cregon. In fact nowhere does the
iS legislative history explain just what was the gecgraphic scope of
16| the area originally covered by section 318. ([confirm) The
17} absence of any references to the States of Washington and Oregon
18] in connectign with the release of sales under secéion 2001 (k}.
19| strongly undercuts plaintiff’s proffered interpretation.

20| II. Plaintiff Is Not Entitled
To A Mandatory Injunction

2 In addition to declaratory relief, plaintiff reguests a

‘ 22 mandatery injunctien ordering the agencies to act to award,
* release and permit to be completed all'sales, as defined by
24 plaintiffs, by September 10, 1995. A writ of mandamus is an
* extracrdinary remedy and shouild issue only if the "petitioner
26

27| DEFENDANTS’ MEMORANDUM IN SUPPORT
Lo| OF MOTION FOR SUMMARY JUDGMENT -24
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meets ‘the burden of showing that its right to issuance of the
writ is clear and indisputable.’" Bapnkers Life'& Casualty Co, v,
Helland, 346 U.S. 379, 384 (19%53). The extraordinary relief of a
writ of mandamus is "proper only when 1) the plaintiff has a
plain right to have an act performed; 2) the defendant has ;
plain duty to perform it; and 3) there is no other adequate
remedy available to the plaintiff." Gifford Pinchot Alliance v,
Butruille, 742 F.Supp- 1077, 1082-1083 (D. Or. 1990). Plaintiff
cannot satisfy this test.

As-an initial matter, as demonstrated above, plaintiff has
not established that it has a "plain right" to havé such acts
performed. Moreover, plaintiff overlooks the fact that it has an
alternative adequate remedy. Subsection 2001(k) expressly
states that:

If for any reasen a salé cannot be released and
completed under the terms of this subsection within 45
days after the date of the enactment of this act, the
Secretary concerned shall provide the purchaser an

equal volume of timber, of like kind and value, which
shall be subject to the terms of the original contract

- a - -

Pub. L. 104-19 g 2001(Xk)(3) (1995). .Thus, if "for any reason" a
sale otherwise covered by the section cannot be released within
the 45-day pericd, the statute explicitly authorizes the
alternative remedy of directing the provision of replacement
timber. The Ninth Circuit has held that mandamus is not
appropriate when, in cases just like this, a statute provides an

alternative remedy. Pescosolido_v. Block, 765 F.24 827, 829~830

{9th cir. 1%85). Thus, plaintiff is not entitled to a mandatory

DEFENDANTS’ MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT -25
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1] injunction, regardless of how the Court decides the issue of the

. 2| scope of subsection 2001(Xk) (1).

3 CONCLUSTON
4 For the reasons stated above, defendants’ motion for summary

51 judgment should be granted and plaintiff’s complaint should be

6] dismissed with prejudice.
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888 SW Fifth Avenue
Suice 1000
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503-727-1008

OSB #73254

LOIS J. SCHIPFER

Assistant Attorney General
WBLLS D. BURGESS

MICHELLE L. GILBERT

ANDREA L. BERLOWE

EDWARD BOLING

U.S. Department of Justice
Environment and Natural Resources Division
General Litigation Section
P.0. Box 663

Washington, D.C. 20044-0663
Telephone: 202-272-6217

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,
Civil No. 95-6244-HO

DAN GLICKMAN, 1in his capacity as
‘Secretary of Agriculture,

.BRUCE BABBITT, in his capacity as
Secretary of Interior

ELAINE ZIEBLINSKI

)
)|
)
)
)
)
]
) DECLARATION QF
)
}
)
}
)
Defendanta. )
' }

I, Elaine 2ielinsgki, do hereby deposgse and say that:

1. My name is Elaine Zielinski. I am the State Director in
the Oregon/Washington State Office of the Bureau of Land
Management. My responsgibilities include administration of all of
the renewable, and non-renewable resource programs that the Bureau

DECLARATION OF ELAINE ZIELINSKI, Page 1
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of Land Management (BLM) administers in the States of Oregon and
washington. The BLM timber sale program in Oregon is specifically
. one of thogse responsibilities. ' .

2. I am familiar with the Rescissions Act, Public Law 104-19
(109 Stat. 194), including the provisiona regarding "Award and
Releage of Previously Offered and Unawarded Timbeé Sale contracts, "
Section 2001(k). I am also familiar with the law commonly known as
"§318", (i.e. §318 of the Departmeht of Interior and Related
Agencies Appropriations Act, Fiscal Year 1990, Pub. L. No. 101-121,
103 Stcat. 745).

3. Since enactment of the Resclgsions Act, we have devoted
time and resources to taki-ng the a;tions necessary to haﬁe ag many
of the affected sales as possible awafded and released by September
10, 1995. We are making every reascnable effort to comply with
Section 2001 (k) and based upon our efforts, we expect to award and

. release ten of the unawarded Section 318 timber gsales befoure
September 10. The volume of these ten sales is approximately 47

MMBF,

I declare under penalty of perjury that the foregeing is true and

correct.

Executed at Portland, Oregon on _@?@ 2.3:__/1?(

Blalne Zi&linski

DECLARATION OF ELAINE ZIELINSKI, Page 2
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PAGE 2

Congressicnal Record -- Senate

Wednesday, July 26, 13989;
(Legiglative day of Tuesday, January 3, 1989)

101st Cong. 1lst Sess.
135 Cong Rec S 8762

REFERENCE: Veol. 135 No. 102
MESSAGE: The TEXT of this document exceeds 5,000 lines.

TITLE: DEPARTMENT OF TEE INTERICR AND RELATED AGENCIES
APPROPRIATIONS, FISCAL YEAR 1990

SPEAKER: Mr. ADAMS; Mr. ARMSTRONG; Mr. BAUCUS; Mr. BINGAMAN; Mr.
BUMPERS; Mr. BURNS; Mr. BYRD; Mr. CHAFEE; Mr. COATS; Mr. COCHRAN;
Mr. CONRAD; Mr. CRANSTON; Mr. DASCHLE; Mr. DIXON; Mr. DODD; Mr.
DOMENICI; Mr. DURENBERGER; Mr. EXON; Mr. FOWLER; Mr. GARN; Mr.

. GORTON; Mr. GRAMM; Mr. HARKIN; Mr. HATFIELD; Mr. HEINZ; Mr.
HELMS; Mr. INOUYE; Mr. JEFFORDS; Mr. JOHNSTON; Mr. KENNEDY; Mr..
LAUTENBRERG; Mr. LEAHY; Mr. LEVIN; Mr. McCLURE; Mr. METZENBAUM;
Ms. MIKULSKI; Mr. MITCHELL; Mr. MOYNIHAN; Mr. MURKOWSKI; Mr.
NICKLES; Mr. PELL; Mr. PRYOR; Mxr. REID; Mr. SANFORD; Mr. SASSER;
Mr. SIMON; Mr. SPECTER; Mr. STEVENS; Mr. WALLOP; Mr. WILSON; Mr.
WIRTH

[*S8795] way within the system; simply because the funds are
not available.

I state that, having first stated the fine things I think the
committee has done and the great attempts to satisfy the regquests
of many, many, and balance off the needs cf the Nation, that we
are not available at this time to add substantial amounts of
money or add substantial acquisitions.

I state that so that I am hopeful, as the managers return, we
will be able to complete this bill and return to the Department
of Defense authorization bill. I thank the President for his time
and indulgence, and I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk will call the roll.

The assistant legislative clerk proceeded to call the roll.

. Mr. WALLOP. Madam President, I ask unanimeus c¢onsent that the
order for the quorum call be rescinded.

Attachment A
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ensure the continued viability of the northern spotted owl. Such
report shall be completed and submitted to the Forest Service and
Bureau of Land Management by November 1, 1989; once the report is
completed, the Forest Service and the Bureau of Land Management
shall consider the report recommendations, together with other
relevant information, in the preparation, advertisement,

[*$8797] offer and award of the timbexr sales directed by this
section.

Mr. BATFIELD. Madam President, basically these two amendments
that we are asking to be considered en bloc do two very simple
things: One is we change the word "all" relating to parties to a
suit to just the word "parties" and we insert another word, the
word "megotiated."

The second amendment is to clarify the role of the Fish and
Wildlife Service in matters relating te the information that they
gather on the spotted owl issue. :

Those are basically the only things these two amendments do. I
ask that they be agreed to.

The PRESIDING OFFICER. Is there further debate on the
amendment ?
PAGE S

Mr. GORTON. Mr. President, I would like to take a moment to
comment on the efforts of Senators Hatfield and Adams. Yesterday
the Senate Appropriations Committee accepted an amendment
sponsored by Senators Hatfield and Adams. It is an amendment
which represents countless hours of time on the part of both
those Senators and their staffs as well as the entire delegations
from Oregon and Washington. I would also like to extend my
deepest appreciation to my colleague and the chairman of the
Senate Agriculture Committee, Senator Leahy. I thank Senator
Leahy for working with the Northwest delegation in addressing his
interest in this matter, and welcome his involvement in future
discussions of a long-term resolution.

The effort represented in the Hatfield-Adams amendment is
twofold: It strives to ensure timber to mills that are on the
brink of complete shutdown; and it strives to prevent
fragmentation of significant stands of old growth forest. In the
midst of the Northwest timber crisis, this amendment is a breath
of stability, however, brief. At the same time, this amendment
merely maintains the status quoc on the larger question -- to what
extent do we allow our national forests to be open for multiple
use? I hope that with some relief to the immedjiate crisis, we

- will all be able to address this long-term question with cooler

heads.

A=
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The timber supply crisis we are facing in the Northwest is
desperately serious. 1 have received thousands of letters from
constitutents -- from mothers fearing for the livelihoods of
their children and way of life -- and from others concerned about

preserving the spotted owl species and the overall environmental
quality of life dear to us in Washington State.

This conflict is over the use of the resources in our National
Forest System and to the extent to which these forests provide
jobs for our citizens. These citizens depend on sound forest
management, on clean water, and clean air. Obviously, decisions
made regarding the use of these resources must be thoughtful and
balanced.

Today's amendment represents such a thoughtful and balanced
process. For several months the Cregon and Washington delegations
have met with constitutents dependent upon timber for their
livelihoods and censtitutents who are concerned for thestatus of
the spotted owl species as well as the many interest groups
concerned with these issues. '

Mr. President, while the environmentalists may be disappointed
with this short-term agreement, they are not the ones making the
sacrifices. The hard-working people of ocur timber communities
have already lost jobs and wages, and lost certainty as to

. whether their way of life will even continue to exist,

No cne should deubt that this agreement forces upon these
people continued sacrifice. There will be more jobs lost, and
some mills and towns will remain in jeopardy, particularly on the
Olympic Peninsula. I am deeply aware of that fact, and I cannoct
be satisfied, except for the short term. No one is made wheole by
this agreement, and in the opinion of this Senator, we must
continue to seek greater timber supply and greater long-term
stability. '

The effort provided by Senators Hatfield and Adams is to be
commended. It strives to return timber to the mills destined for
closure as well as to prevent fragmentation of significant old
growth areas. This is a short-term relief measure.

PAGE 10

Again, I would state that the effort on this appropriations
legislation in this Senators view has been thoughtful and
balanced. Congress does not want to overturn the Endangered
Species Act, it does not want to harm the spotted owl and it does
not want to promote unsound forest management. It does, however,
need to address the crisis facing us as a result of the conflict
over our national forests in region 6. This effort has been
- breadly inclusive of input from all parties, and is an important
. first step -- and not the final solution.
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I lock forward to working with all of my colleagues from
Oregen and Washington as well as other interested parties and
Members of Congress in seeking a resolution to our land use
conflict in the Pacific Northwest.

Mr. BYRD. Madam President, the distinguished Senator has
discussed these amendments with the managers. I certainly have no
objection. I am willing to accept the amendments en bloc.

Mr. McCLURE. Madam President, we have no objection to the
amendments.

The PRESIDING OFFICER. If there is no further debate, the
question is on agreeing to the amendments en blec of the Senator
from Oregon, Mr. Hatfield.

The amendments (Nos. 416 and 417) were agreed to.

Mr. HATFIELD. Madam President, I mové to reconsider the vote
by which the amendments were agreed to.

Mr. McCLURE. I move to lay that motion on the table.
The motion to léy on the table was agreed to.

Mr. HATFIELD. Madam President, I perscnally wish to thank the
managers of the bill for their assistance and the staff
assistants tc the managers.

EXCEPTED COMMITTEE AMENDMENT PERTAINING TO SECTION 1158
Mr. BUMPERS. Madam President, what is the pending business?

The PRESIDING OFFICER. The pending business is the committee
amendment . It is on page 52, line 23, through page 53, line 3.

Mr. BUMPERS. I thank the Chair.

Madam President, this is an amendment on which I will, as scon
as we have an opportunity to discuss it, ask for a rollcall vote.
I originally intended to make a point of order that it is
legislation on an appropriations bill, which I think it clearly
is, to which the Senator from Idahc would obviously raise a point
of germaneness and we would be voting on the germaneness issue
cne way or the other.

I think it is better for the Senate and it is better for both
the Senator from Idahe and the rest of us whc oppose this
committee amendment to just have a clear-cut up-or-down vote.

Madam President, yesterday in the Appropriaticons Committee,
the Senator from Idahe offered this amendment, and I will not
read the amendment, but I will

PAGE 11
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. The President set forth five principles to guide the federal interagency effort to
develop a management strategy to protect the old-growth related species and
produce 3 sustainable level of timber:

First, we muyst never forget the human and the economic dimensions of these
problems. Where sound management policies can preserve the health of
forest lands, sales should go forward. Where this requirement cannot be
met, we need to do our best to offer new economic opportunities for year-
round, high-wage, high-skill jobs.

Second, as we craft a plan, we need to protect the long-term health of our
forests, our wildlife, and our waterways. They are a ... gift from God, and
we hold them in trust for future generations.’

Third, our efforts must be, insofar as we are wise enough to know it,
scientifically sound, ecologically credible, ang legally responsible.

Fourth, the pian should produce a predictable and sustainable level of timber
sales and nontimber resources that will not degrade or destroy the
envirpnment. ‘

. Fifth, to achieve these goals, we will do our best, as | said, to make the
federal government work together and work for you. We may make mistakes
but we will try to end the gridlock within the federal government and we will
insist on collaboration not confrontation.

President Clinton summed up the Forest Conference:

We’re here to begin a process that will ensure that you will be able to wark
‘together in your communities for the good of your businesses, your jobs, and
your natural environment. The process we [have begun] will not be easy. Its
outcome cannot possibly make everyone happy. Perhaps it won’t make
anyone completely happy. But the worst thing we can do is nothing.

The land allocations and standards and guidelines that are adopted here satisfy all
of the objectives set forth by the President. They comply with the requirements of
federal law, including the five statutes listed above. They are based on the best
available science and are ecologically sound. They will protect the long-term
health of the federal forests. They will provide for a steady supply of timber sales
and nontimber resources that can be sustained over the long term without

ATtachment B
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degrading the health of the forest or other environmental rescurces.
Moreover, they involve a commitment by the federal agencies to work together.

This decision marks the turning point from formulation to implementation. Initial
standards and guidelines have been developed, subjected 10 public comment,
modified slightly, and adopted by this decision. The next step is to apply the
standards and guidelines and adapt management of federal forests to sustain both
the old-growth ecosystem and a2 supply of timber. In order 10 coordinate the
activities of the various federal agencies that are involved, we have established an
interagency structure that includes the Regional Interagency Executive Committee
(RIEC), the Regional Ecosystemn Office (REQ), and provincial teams. These groups
will oversee the necessary monitaring and research to continuously seek new
information and understanding of the compiexities involved in managing the old-
growth and late-successional forest ecosystem in the Pacific northwest,

We view the action of adopting these standards and guidelines as a beginning and
not an end of the process of resolving the issues that have developed during the
controversy over federal forest management. We expect and weicome the
continuing involvement of the public in the management of these valuable
resources.

ill. Decision
in this Record of Decision, we jointly adopt Alternative 9 of the Final SEIS, as

modified by this decision, and as amplified in the attachment to this Record of
Decision entitled "Standards and Guidelines for Management of Habitat for Late-

"Successional and Old-Growth Forest Related Species Within the Range of the
" Northern Spotted Owl" {(Attachment A). This decision, as spelled out in

Attachment A {sometimes referred to herein as "the Standards and Guidelines"), is
to be applied 10 lands administered by the USDA Forest Service and the USDI
Bureau of Land Management within the range of the northern spotted owl, as
provided in this Record of Decision. The following discussion explains the decision
but is not intended to cover every aspect of the Standards and Guidelines, which
set forth the management direction adopted by this decision in a single document
and are intended to facilitate the agencies’ implementation of our decision.

The Standards and Guidelines apply to the land allocations that are identified on
the official maps of the Final SEIS, as corrected for minor mapping errors. These
maps are stored electronically in the spatially unified database (SPUD) maintained
by the interagency geagraphic infarmation system {GIS) staff in the Regional
Ecosystem Office at 333 S.W. First Avenue, Partland, Oregon 97204. Maps at
1/2-inch to the mile scale showing the land aliocations are available for each Forest
Service and BLM administrative unit at the respective unit offices.

April 13. 1994 © ROD * 4
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Survey and Manage: The standards and guidelines require land managers 1o take
certain actions reiative to rare species of plants and animals, particularly
amphibians, bryophytes, lichens, mollusks, vascular plants, fungi, and arthropods.
These include: (1) manage known sites of rare organisms; (2) survey for the
presence of rare organisms prior to ground-disturbing activities; (3) conduct
surveys to identify locations and habitats of rare species; and (4) conduct general
regional surveys for rare species.

For many species and taxgnomic groups, adequate survey techniques may not
exist. The standards and guidelines provide an implementation strategy that
includes a time line for developung protocols for the surveys and conductmg the
necessary survey work.

D. Application of Decision
1. Application to Land and Resource Management Plans
This decision amends current land and resource management pians with additional
land allocations and standards and guidelines. The management direction set forth

in this decision is incorporated upon the effective date of our decision into all
existing plans and regional guides and will also be incorporated in plans for forests

#043/074

and districts that do not currently have approved management plans. Development

of future plans will be closely coordinated with other agencies and with the
Regional Interagency Executive Committee.

a. Bureau of Land Management

Districts With Resource Management Plans -- This decision amends the resource
management pians for those portions of BLM districts within the range of the
northern spotted ow! with approved resource management plans. The Redding
Resource Area, the Arcata Resource Area, and the King Range National
Conservation Area, all within the Ukiah District of California, have approved
resource management plans.

Districts Without Resource Management Plans -- This decision amends
Mmanagement framework plans and timber management plans for those portions of
BLM districts within the range of the northern spotted owl| without approved
resource management plans. The BLM districts without resource management
plans are Coos Bay, Eugene, Medfard, Roseburg, and Salem Districts and the
Klamath Resource Area of the Lakeview District. The units that do not have
approved resource management plans have issued draft resource management
pians, and the draft environmental impact statements for those draft plans have

April 13, 1994 # ROD o 11
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. _ been supplemented by the Final SEIS. BLM wm proceed with completing those
plans in accordance with this decision.

S nl el kTR E -

b. Forelst Service

Regional Guides -- This decision amends the regional guides for those portions of
the Pacific Northwest Regioln (Region 6) and the Pacific Southwest Region (Region
5) within the range of the northern spotted owl.

National Forests With Forest Plans -- This decision amends the forest plans for
those partions of National Forests within the range of the northern spotted owl
that have approved forest plans The National Forests with adopted plans within
the range of the northern Spoued owl are the Gifford Pinchot, Mount Baker-
Snoqualmie, Mount Hood, Olymplc Rogue River, Siustaw, Siskiyou, Umpqua, and
Willarmette National Forests. National Forests partially within the range include the
Deschutes, Okanogan, Weanatchee, Winema, Lassen, and Modoc National Forests.

National Forests Wuthout Forest Plans -- This decision amends the unit plans and
resource management plans for those portions of National Forests without
approved forest plans wufhm the range of the northern spotted owl. The National
Forests within the range of the northern spotted owl without approved forest plans
are the Kiamath, Shasta- Tnmty, Mendocino, and Six Rivers National Forests.

These forests have issued draft forest plans, and the draft environmenta! impact
statements for these draft forest plans have been supplemented by the Final SEIS.
The Forest Service will consider the management direction adopted in this decision
when completing those plans.

[V ORT ST PRI
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2. Relationship of Standards and Guidelines to Existing Plans :

The existing land management plans contain many standards and guidelines that
are not amended by this decision. Only those existing plan standards and
guidelines in conflict with this decision are replaced. Where existing plans are
more restrictive or provide.greater benefits 1o late-successional forest related
species than Attachment A.ithe existing plan standards and guidelines will
continue. {Four exceptions to this rule are listed in Attachment A, p. C-3.}

For both Forest Service and BLM lands, an estimate of the probable quantity of
forest products that may be|offered for sale is provided in the Final SEIS. The
allowable sale quantity for the existing forest plans and approved BLM resource
management plans will be recalculated at the time of the next plan revision. The
resuiting allowable sale quanmy for National Forests and BLM districts without
approved management ;:lansI will be recalculated when the respective plans are

. adopted.
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11. Concern: The Northwest Forest Resources Council and other commenters
suggested that additional alternatives based on the "constant change” theory of
ecology be considered. In particular, they suggested a new alternative developed
py Dr. Chad Oliver, of the University of Washington.

Response: The Final SEIS acknowledges that there is controversy in the scientific
community regarding theories of ecosystem process and function. The
Assessment Team gdiscussed the ‘more active approach to forest management with
Dr. Oliver and others in formulating its alternatives. Each of the 10 alternatives
that were considered in detail contain elements that are based on the constant
change theory. The aiternatives vary in the amount of acres allocated to reserves
and to the matrix and in the degree of active management proposed in the various
land allocations to achieve desired canditions. In the view of the Assessment
Team, the need to provide late-successional and old-growth farest habitat requires
a system of reserves on the federa!l lands. Early stages of forest succession are
and will be well represented on non-federal ownerships. However, recognizing the
uncertainty in current knowledge and the need to menitor, learn, and change, the
selected alternative also relies on adaptive management and provides an
opportunity in the matrix and particularly in adaptive management areas to test
mare aggressive landscape management approaches under the "constant change”
theory. Given the limited amount of late-successional and old-growth forest
presently within the range of the northern spotted owl at this time, it would not be
prudent or reasonable to apply the active landscape management approaches
suggested by the "constant change"” theorists to the majority of the remaining late-
successional and old-growth forest stands across the federal landscape.

D. Response to Comments on the Final SEIS

We have reviewed and considered ail comments that were received during the 30-
days following the Notice of Availability of the Final SEIS. The comments
summarized here represent the major substantive ones that: (1) were not
addressed in the Final SEIS as a comment received an the Draft SEIS,

{2) addressed a change in the Final SEIS from the Draft SEIS, and (3) were
received by the SEIS Team by April 4, 1994. A more comprehensive discussion of
all comments received on the Final SEIS is available from regional offices.

® Comment: Northern California forests must not be sacrificed. Reinstate the
180-year harvest rotation, Allowing higher harvest levels from these forests will
lead to logging in areas currently set aside for habitat protection.

Response: The response to the last comment on page F-39 in Appendix F of the
~inal SEIS discusses the rationale for dropping the 180-year rotation in northern
Caiifornia and deferring to Forest Plan standards and guidelines. That response
rermains valid, The application of other standards and guidelines of the selected
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. alternative, plus the retention of all standards and guidelines from the Forest
Plans, will result in fower, not higher, levels of harvest than envisioned in the
Forest Plans. Further, PSQ levels are presented as an effect, not a goal, of the
standards and guidelines. Therefore, harvests within areas specified for habitat
protection will be greatly curtailed.

® Comment: Establish late-successional reserves between the Snow Mountain
and Yolo-Bolly/Middle Eel Wilderness on the Mendocino National Forest to
provide connectivity.

Response; The standards and guidelines specify a network of |late-successional
reserves. Dispersal between those reserves is facilitated in part by the riparian
reserves and the matrix standards and guidelines. The suggested changes are

_ not needed to meet the objectives of Alternative 5. If management direction for
these areas should be changed for other objectives, such changes should be
pursued through the forest planning process now taking piace on the Mendocino
National Forest. '

s Comment: Salvage logging is the most nebulous category in practice and
agency standards and guidelines leave 0o much to be determined by whim.
Therefore, confine all salvage logging to adaptive management areas.

. Response: To ensure that salvage in late-successional reserves is consistent
with the intent of the standards and guidelines, salvage is subject to review by
the Regional Ecosystem Qffice and approval by the Regional Interagency

Executive Committee, Salvage is not required to be beneficial, but is designed
to permit the recovery of timber volume in those instances where catastrophic
events clearly kill more trees (resulting in more snags and down logs in the short

and long term) than are needed t0 maintain late-successional conditions. For
example, if a major blowdown event leaves dead trees 15 feet deep over the
landscape, a determination could be made that only a portion of those logs are
needed to meet the objectives of the reserve. The rest, after consideration of
the impacts of the harvest systems themselves, including any required roading,
might be available for salvage. Salvage of individual dead trees within the
landscape is not intended within late-successional reserves under the salvage
guidelines, Work of the Regional Ecosystem Office and adaptive management
related to case-by-case examples will continue to define where salvage is
appropriate.

e Comment: Amend standard and guideline LH-4 {p. B-127). This standard and
guideline addresses issuance of leases, permits, rights-of-way, and easements 10
avoid adverse effects that retard or prevent attainment of aquatic conservation
strategy objectives. It should be amended to allow more flexibility for Tier 2 key
watersheds and non-key watersheds,
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Response: LH-4 has been clarified to reflect that it applies to 'eases, permits, -
rigms-of-way. and easements other than for surface water developments. LR-2
applies 10 surface water developments only, and the difference between the two
standards and guidelines is intentional and appropriate.

commeant: The language in the Final SEIS Summary leads the casual reader to
believe that the aquatic conservation strategy does not apply 10 wild and scenic
rivers. Please clarify this language.

Response: We have clarified the management direction for wild and scenic
rivers in the Record of Decision. Congressional requirements take precedence
over the standards and guidelines, the same as for wilderness areas. However,
where legislation defers to a site-specific management plan for management
decisions, the standards and guidelines of the celected alternative will apply
along with that management plan direction, whichever is more restrictive or
provides greater benefits to late-successional conditions. This parallels the
direction for national scenic areas.

Comment: Standards and guidelines such as those for matrix, key watersheds,
and riparian reserves in adaptive management areas should be permanent and
not subject to local, potitically pressured, change.

Response: The primary purpase of the adaptive management areas is to

encourage development of non-traditional techniques to meet management

objectives. The standards and guidelines outside of the acdaptive management

areas represent our best effort to provide appropriate leveis of protection for
late-successional and old-growth forest related species. inside the adaptive
management areas, the activities and the standards and guidelines are presented
essentially as a starting point, 10 help describe the objectives, and then local !
teams may either use such direction or develop something different. Matrix

standards and guidelines for green-tree retention, snags and coarse woody

debris need to be met in adaptive management areas.

e Comment: Late-successional reserve plans should include a road abliteration
plan far the purpose of reducing fragmentation of the forest ecosystem within
these reserves.

Response: The 1992 Spotted Owl FEIS which this SEIS supplements states that
"roads which are no longer needed are identified for restoring to a natural state
through such methods as planting trees and shrubs, mulching and seeding
grasses, or roadbed obliteration. Roads which are not needed for ongoing or
short-term projects can be proposed for closure in order to reduce conflicts with
other resources or to reduce use and hence maintenance needs.” Since timber
management-related funds are used for the maintenance of many existing roads,
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. we expect the obliteration of roads not needed for other management purposes.
Those that remain, while perhaps distracting somewhat from late-successional
reserve objectives, will be used for fire protection, beneficial silvicultural
activities, watershed restoration, inventories, and other uses beneficial to
objectives, as well as facilitating existing and new uses neutral to late-

successional reserve objectives. Standards and guidelines for Alternative 9

require that new road construction be substantiaily limited. Any road
construction associated with silvicultural rreatments inside late-successional
reserve would be subject to the overall "beneficial" requirement for such
activities. That is, if the vaiue of a thinning was negated by the habitat lost
through road construction to the thinning, the activity should not proceed.

¢ Comment: The Record of Decision should require that an interim timber sate
program be implemented that would direct activities 10 begin first in the least
environmentally sensitive, least controversial areas, in order to minimize
confrontation and expense. . .

Response: We expect that the agencies will work first in areas that are least
environmentally sensitive, and that initial sales offerings will be outside of key
watersheds and inventoried roadless areas. However, the team sees a need to
proceed with implementation of all of the standards and guidelines on all of the
areas, which includes aggressive development of watershed analysis techniques,

. salvage where salvage is needed and consistent with the standards and
guidelines, and aggressive planning for adaptive management areas. We believe
the standards and guidelines appropriately protect all aspects of the
environment.

® Commaent: NFRC draws our attention to NFRC v. Espy, Civ. No. 93-1621
(D.D.C., March 21, 1994), and urges the Secretaries not to adopt Alternative
9 which is “irrevocably tainted by the illegality of the FEMAT process and
repart” and which would be unlawful.

Response: We decided to proceed in decision-making on the alternatives
presented in the SEIS because we believe that the results obtained by
FEMAT would not have been any different had FEMAT been organized and
conducted as an advisory committee under the Federal Advisory Committee
Act (FACA). Judge Jackson said, “There is nothing in the record to suggest
that the FEMAT Report, or its advice and recommendations to the President,
would have in any way been altered had FACA been compiied with 1o the
letter.”

Furthermore, the contents of the FEMAT report were reviewed and
commented upon in 8 subseguent. open and public process, in which the
federal government received over 100,000 comment documents. The
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. FEMAT report was incorporated by reference as Appendix A of bath the
Draft SEIS and Final SEIS. It was widely circulated prior to and during the
90-day comment period on the Draft SEIS.

The decisions being made at this time are based on the entire administrative
record, which includes the FEMAT report and also the Draft SEIS, the
comments received on the Draft, the Final SEIS, and additional elements of
the administrative record obtained by government studies and the work
product of government employees, The administrative record as a whole
justifies a decision at this time. See also the discussion in section VIII.B.10
above.

e Comment: The conservation restrictions described on pages 3&4-316-317 in
the Final SEIS apply to federal lands as well as state lands.

Response: In response to these comments by the Confederated Tribes of the
Warm Springs Reservation of Oregon, the SEIS Team has corrected the
language in the Record of Decision to more accurately reflect the applicable
legal standards in regard to the exercise of tribal treaty rights.

Pages 51 and 52 of the ROD specifically address these issues.

¢ Comment: The Sweet Home decision illustrates that the cumulative effects
analysis used in the Final SEIS was an inadequate treatment of the land that
makes up nearly half of the land within the planning area.

Response: We note the recent decision of the Court of Appeals for the
District of Columbia in Sweet Home Chapter of Communities for a Greater
Oregon v. Babhitt, No. 92-5255, _ F.3d __ (D.C. Cir. March 11, 1994}.

- The Secretary of the Interior has filed a motion seeking to stay issuance of

. the mandate in this matter and has recommended requesting rehearing by the
full Court of Appeals. The Secretary believes that the case is wrongly
decided and, most importantly, that it is contrary to the law in the Ninth
Circuit, as set out in Palila v. Hawaii Department of Land and Natural
Resgurces, 852 F.2d 1106 (1988). Thus, we have determined that the
Sweel Home decision has no impact on Alternative 9.

e Comment: The Sweet Home decision will lead to less protection of spotted
owl habitat on non-federal lands and therefore should be compensated by
additional owl protection on federal lands.

Response: Based on the response 10 the previous question, the ow! habitat
‘ provided by the selected alternative will be adequate to meet the objectives
of the decision. No change is necessary.
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. e Comment: The current situation for marbled murrelets would lead a decision-
maker to protect all murrelet habitat on federa!l lands.

Response: The Marbled Murrelet Recovery Team has continued its work on
* these topics. Since publication of the Final SEIS, preliminary demographic
analysis of marbled murrelets has been completed as part of the ongoing
conservation assessment of the species (Beissinger, pers. comm.). The
possibility that such analysis might be completed prior to execution of the
ROD was noted in the Final SEIS (page 3&4-246). The analysis has not yet
been peer reviewed, and is subject to change. Because few quantitative
population data are available for marbled murrelets, much of the analysis was '
based on studies of other species in the same family. The model is not 4
_specific to a particular period of time or a geographic area. However, the 4
data specific to marbled murrelets that could be used in the analysis were
taken from British Columbia in 1993 and from the central coast of Oregon in
1988 through 1991, Since none of the demographic rates for marbled B
murrelets are known with certainty, sensitivity analysis was used 1o look at ~
the effect of the various assumptions. -

We have examined the results of the preliminary analysis. Under the .
parameters the author considers most likely, the analysis yielded estimates ‘

. that murrelet populations are declining at a rate of at least 4 percent per
year. The cause, or causes, for such a decline are not addressed by the
modeling effort, so the role played by habitat can not be determined from
this effort. The possibility of a population decline in this range was disciosed
in the Final SEIS (page 3&4-245), and the likelihood that murrelet populations
were generally in decline was a key consideration in the cumulative effects
analysis in this SEIS and the Assessment Team report. Nevertheless, the
rate of decline suggested by the results of the preliminary analysis is quite
steep. We will continue to track this analysis as it is completed, and review
the results as part of the adaptive management strategy that forms an
important component of our decision,

e Comment: Some commenters attached a paper prepared by three respected
scientists {Lande, Orians and Weins) who have interpreted the results of the
demographic workshop (Burnham et al. 1994) and have concluded that the
only appropriate response is 10 protect all remaining spotted owl habitat. In a
reiated letter, nineteen scientists are on record as calling for protection of ail
remaining owl habitat. ‘

Response: Commenters criticize agency interpretations of owl population

conditions. This continues to be a point of disagreement within the scientific

community. Some scientists, including those who have been involved with
. this planning initiative, continue to express confidence that the owl
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population is in @ condition that will allow it to survive the transition period
until it reaches a new stable equilibrium under the habitat levels projected to
result from this decisien. While not immune to the fact that the results of
demographic analyses indicate the owtl faces some degree of risk, including
that of extirpation, they nevertheless take the view that strong reasons exist
to believe that owl populations will stabilize widely distributed across federal
lands under our decision. A useful analysis of the relevant factors is set forth
at pages 3&4-229 - 3&4-235 of the Final SEIS. The new analyses have not
led these scientists to change their opinions.

Conversely, other well respected scientists continue to express concern that -
federa! land management proposals {including adoption of Aiternative 9) are
not an appropriate response to demographic resuits. Whiie not directly
invalved in spotted owl population and habitat management, these scientists
are qualified to review and comment on the technical aspects of the data and
present an opposing viewpoint.

In consideration of this disagreement within the scientific community, we
have greatly restricted the timber harvest in owl habitat. It should also be
considered that the harvest will occur in a range of habitat types and
prescriptions, from commercial thinning to regeneration harvest of old-
growth.

e Comment: The Sierra Club Legal Defense Fund, Inc. attached to its
comments a comparison by Schumaker and Doak of the use of the owi
population simulator. Schumaker and Doak conducted an additional run of
the mode! using different assumptions for demographic parameters. Their
results conclude that the Forest Service "assumption of a 95% adult survival
is impossibly optimistic, and regardless of the values assigned to other
classes of territories, it artificially guarantees the owl’s persistence.”

Response: The parameters used for the simulation analysis reported in the
SEIS consisted of three alternative rule sets. in each, adult survival was
varied as a function of habitat quality. Results of Bart and Forsman (1892) ..
indicated that ow! density and reproductive success rise with increasing
percent of suitable habitat. Work by Bart and Earnst indicated this is also
true of persistence.

Although Bart and Earnst have inferred that adult survival is similarly related
10 percentage of suitable habitat, studies have not been done to determine
this relationship. This 1ack of knowledge was, in part, the rationale for using
alternative rule sets in the analysis for the SEIS.

Schumaker and Doak are correct in noting that studies have not
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that, while all three rule sets used in the SEIS analysis could pass a test for
reasonableness, this analysis does not demonstrate that these or any other
rule sets represent the true set of parameters. The rule set used by
Schumaker and Doak could aiso be considered reasonable, and would vield a
different weighted survival value for adult spotted owls.

. demonstrated rates of survival as high as 95 percent. It is important to note

e Comment: Ed Whitelaw and Ernie Niemi commented on the economic
analysis of the Final SEIS in "Economic Critique of the Final SEIS on
Management of Old-Growth Habitat." They point out that the Final SEIS
overestimates economic impacts of reguced timber from federal lands by
emphasizing negative impacts on rural timber-dependent communities and
not accounting for the meaningful contribution of unlogged federal forests to

the stability of locai and regional economies.

Response: Economists use a variety of assumptions to predict economic
impacts of a proposed action. The Final SEIS uses a traditionai forest
resource approach to evaluate alternatives.  The commenters prefer to use an
approach that reiies on less quantifiable terms and applies them over a
broader regional base. Had we adopted their assumptions, a more positive
regional economic impact would have been shown, but the fundamental
analysis and assessment of Alternative 8 would not have changed.

. ® Comment: A member of the Assessment Team commented that in his view
’ the changes made between Draft and Final SEIS to the matrix management
prescription on green tree retention are contrary to the original intent of
overall connectivity in the harvested environment,

Response: The prescription has been rewritten to describe the intent of the
green-tree retention, which is to leave a mixture of dispersed and aggregated
retention to achieve a full array of ecological objectives {see p. 35 above).

¢ Comment: A Wilderness Society submission, written by four fisheries
scientists, argues that refugia located within key watersheds are inadequately
protected and that they will be subject both to a legacy of disturbance and to
new disturbance through an untested watershed analysis process.

Response: Key watersheds are one aspect of the aquatic conservation
strategy. The other key components of the strategy include riparian reserves
and their standards and guidelines, the watershed analysis process, and
watershed restoration programs.

The Assessment Team identified a network of 164 key watersheds.
Alternative S as described in the Final SEIS establishes key watersheds on -

. April 13,1994 » ROD o 72
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“over nine miltion acres, or 37 percent of the federal forest iand within the
range of the northern spotted owl. Recognizing the importance of these
areas as refugia. any new human disturbance will be greatly restricted on
over seven and a half million acres, or 84 percent of these key watersheds --
because those acres are co-located in Congressionaliy reserved areas, late-
successional reserves, administratively withdrawn areas, or riparian reserves.
This area comprises 31 percent of the federal forest land within the range of
the northern spotted owl. Within the 16 percent of the key watersheds in
matrix, AMAs or managed late-successional areas, the highest quality areas
will also receive protection. No new roads will be constructed in inventoried
roadless areas within key watersheds, the amount of existing system and
nonsystem roads within key watersheds should be reduced (through
decommissioning), and watershed analysis must be completed for all-
watersheds containing inventoried roadless areas before management
activities can proceed. QOver SO percent of the inventoried roadless areas on
National Forests within the range of the northern spotted ow! occur in key
watersheds.

Watershed restoration is designed to address past disturbances by treating
roads (decommissioning, upgrading, modifying drainage, etc.), restoring
riparian vegetation, and restoring instream habitat structure.

Watershed analysis is not designed to encourage new human disturbance,
but is focused on the collection and compiiation of information about the
watershed, in areas where rnanagement activities are permitted, that is
essential for making sound management decisions.

XI. Review and Approval
A. Administrative Review

A decision by the Secretary of Agriculture is not subject to administrative

appeal under the Forest Service regulations. A decision by the Secretary of the
Interior is not subject to administrative appeal under BLM regulations.

Therefore, this decision is the final agency action for the amendment of these

land allocations, standards and guidelines into the applicable formal planning
docurnents. '

This decision does not constitute the final agency action for any timber sale or
Other project. Before a decision document for a timber sale or other project is
authorized, applicable procedures must be complied with, including applicable

project-level NEPA anaiysis and administrative appeal procedures.

April 13, 1994 @ ROD @ 73
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US Department of Agriculmré U.S. Department of the Interior
. Natural Resources & Environment Land and Minerals Management

August 22, 1995

TO: Jack Ward Thomas
Chief
Forest Service

Elaine Zielinski
Oregon State Director ‘

Bureau of Lard Management
FROM: o James R. Lyons M/ @Aﬂ'k
Under Secretury of Agriculture
‘ Natural Resources and Environment

Mike Dombeck 77 ¥+
Director 4/3

Bureau of Land Management

SUBJECT: Section 2001(k) of the 1995 Rescission Act

Section 2001 (k) of the 1995 Rescissions Act (Public Law 101-121) directs the Secretaries to
award, release, and permit to be completed the remaining section 318 timber sales. Several
parties have urged us to interpret secdon 2001(k) as applying to all timber contracts offered in
the geographic area described in section 318 of the Fiscal Year 1990 Interior and Related
Agencies Appropriations Act, in addition to the few remaining Umber sales that were offered

" subject to section 318. The language of section 2001(k) is clear on its face, and applies only to
the remaining section 318 timber sales.

The section 318 sales have a turbulent history, having been fiercely debated by Congress, by the
press, by public advisory boards, and betore the Supreme Court. Itis this well-known and
discrete set of sales, the sales offered in Fizcal Year 1990 under the procedures establishes in
section 3 18(b)-(j) of Public Law 101-121, which Congress refers to in section 2001(k) of the
1995 Rescissions Act as "subject to section 318." '

We have been involved in the debate over the federal forests in the Pacific Northwest for a long
. time, as have members of Congress. Our understanding of the section 2001(k) release of timber

Attachment C
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DATE: April 37, 1955 FERM - Ol

. FCRRST EBERVICR

rinbaxr Sals Anendments toc PY 1935 Resciasicn
Effact of Eouse Actiom

Houpo Action: The House pasaed rescissiona to the PY 1395 Appropriations Aet
including an emergency two-year salvage timber sale amendment, as wall as
provigions related to Sectien 318 of Publie Law 1031-121. -

: Tha prucadures undey this amendment dirget the
preparation, advertisament, offer and awazd of contracts for 3 billion beazd
feget of galvage timber sales in each of Two yeara. Aa envirommental assessment
and a biclogical evaluation are reguired 0r sach male which ars deemed ta
satisfy Fedsral environmental lawyg and regulatiomae. 7The intent of the amencment
sppears to be that salvage sales with the least envircnmental impact will ba
offorad Pirgt and sales with known impacts will be offered oaly if needed to
meet the volume requirements of the bill. In addicion, sales under thim
amendment would not ke subject o adminigtrative appeals. Deadlines for

" judicial review aze set. Jectiom (i) (1) of the mmendmant would zequire the
releage of all volume subject to Section 316 of Pwlic Law 101-121 vs_:ﬁln 30
days of enactment,

ELffact of Bgung Actien:
Background Diseussicn. The following describes the required timing and volumes
of rhe amendment. The arganistation capadility and eovironmantal effects are

descrized in the secticn following the table with the estimated tvimimg and
volute requirements.

The emerguncy salvage sale amendmnent will become effective upcn passage and will

ba for a tvo year pericd. Assuming that the dilll is pagsed by June, 1985, it !
will involve three fiscal years; zthe first year of theg bill would take in the

-remainder of FY 1995 and the first Ralf of FY 1996, and the secend ysar of the

Bill would include the remaindgr of FY 1996 and the firat gight menthe of FY

1997. This would pplit Piscal Yeare 19385 and 1937, causircg implemsacacion

concerns mainly in FY 1997 vhen the agency would pneed to make an adjustment back

to current salvage direction. RAAditicpally, to shovw effects of reeseipts and

cogts tley mugt be comsaidered on a fiscal year basis.

The three fiscal years total salvage program currently planned and regquixed by
the amandment is shawn in the following table. The exacr volume required for 7Y
1595 and PY 1597 can not be precissly gpecified because of the amandment
requirements that 1.5 billicn board feet be offered in the first 90 days of each
of the wwo years., Typically, the bulk of tie regular current program is offered
in the second half of the year. The following table albs raflects the cime
frane antieipated for the current program. For FY 1995, the exact valume thas
would be established would dspend on the actual date of enactment and tha volume
that had heern offared in the figcal year to date. For PY 1997, it is asmgumed
that afrer the end of the two year period that the program weuld rercurn to its
current level of about 1.5 billion board feet. Given theme assumpticms, the
total volume for the three fiacal years would be 7.180 millian boaxd feet.

For FY 1995 full implementatian ©f the bill would add an additional salvage
volume of 826 millicn board feet to the planned 1.57¢ billion board feat. In FY
. 1996 the bill would reguire an additianal 1.552 billien board feet im additien
zo the planned 1.449 billicn board feat. Inp FY 1997 ths Bill would require

Attachment E
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adcu.r.iml 250 million board feet in s2édition tp the 1.5 billion boazd feet

planned. This would pest the twe year volums reguirement of 6 billien baard
feet as shcwva ln ths following table.

Botimatead Timing and Volume Regquirements

FY 1585 ¥Y 1996 FY 1997

Qtrs. 1 a -3 ¢ ] 1 2 3 a | 12 2 3 4

lLanguage | 3.0 [ 3.0 |

Requirement ] 2.8 .5 .5 .5 ] 1.5 .5 .5 .5

Curreat .1 .3 1.074 .1 |.362 .362 .362 .362 |.37% .375 .3avs 375 4.522
velume | I

Addit. volume .426 .4 |.138 .13@ 1.:138 138 {.135 .125

reqQuired by amend. ] [

Total .1 .3 1% 5| .8 .5 1.5 5] .5 5 .3715 .37s

= The language sets the time frame for two years beginning with the date of

enactmant. As time moves cloger to the end ¢f FY 1995, the volumas amount per figcal

year would shift to more in FY 1996 and FY 1997 and less in FY 199S.

The average anmusl galvage volume £or the past f£ive years hag been 1.8 billien
beard feat go the mmendmant would nearly double that amount. The anmndment also
has a timing requirement for offering the Balvage for gale. Ealf of the firsc
year’s volume of 3 billion board feet would bave to be offered within 50 days of
sgactment of the bill. It is unlikely that this volume level could be achieved
in 90 days. '

The salvage volume phyaically available and the capability of the Regions and
Poreats to meet tha volume requirement em an annual bagis has been evaluated
through an expedited process.

™a following will digscusse the orgariszaticoal capadility covering the FY
1985-1997 period with Loth the curzTent organization using existing rules and the
organizational capability with the aspumptian that the streamlining provisicms
af the amendment were availahle. The eubatantive requiremants of applicabls
envirconmental lawe will continue to be met. Algce discussed ave the effects of
the mandated zargets as expreseed ig the amendment., It should be noted that the
fiqures used are estimates and until actual timder sale layout and volume

determinations ara complated, one can expest ag much as 25Y variance frem the
Regicnal estimates.

aniz a ili 18%in izati ith Eximting Rulas
Curyent estimates from the field indicate that the salvage that could be
producad fro® FY 1995 through the end of PY 1997 would be 4.5 billion beard feat
of gsalvage. This sgtimate asgumas that our curreat organization continues and
that the current laws and rules contizue t0 exist a8 they age now. Egctimated
volumes by Region axe shown in the table belew.

Total for FY 1995-1597, Eatimated Volume in Millicn Board Feet

R1 R2 R3 -7} RS R6 Ra R9 R10 Total
Raadad 764 132 75 592 850 1.204 180 258 a1 4,036
tnroaded 45 4 o} 2838 17 50 s 2 Q 41%
Total 823 136 75 860 867 1,254 16S 260 21

4,451

€.000

2.628

7.180
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the estimated reoeipts Are grester than the cogt estimates for tha 4.5 billion
board feat program. The Gumbers Py year are: FY 1995, $176 milliom in costs,
$94 milliorm in 25 percent paymeat to states, $375 million in receiptas, for a net
of $105 million; FY 1996, 8135 million in costs, %82 milliem in 25 percent
payment to states, $330 in zeceipts, for a ost of $109 millicn, and FY 1997,
$140 willion in costs, $69 milliem in 35 percent payment to states, $275 millien
in receipts, for a uat of SE6 millicn. Thars should be sufficient salvage msale

funds to meet tha program needs if the tirmber values remain at the curreat
level,

rhld u:imtes vore based cn the orga.nuanmal capa.b:.li:y with the uaumpr.mn
that the struamlining provisicns of the amandment wezs available. Substantive
raquiremgnta of applicadle saovircomental laws vill continue to be mer. Current
sstimates from the f£ield would icdicate that it ig znot possible £o achieve the
eatirew amount proposed in tha amendment, but that the salvage that could be
produced from FY 1995 tilocugh the end of FY 1897 would be 5.4 billian boerd feet
af galvage (ses table balow). This estimate aspumas that 'expedited firxe
centracting procedures® can be umed, that ths Pederal Workforcs Restructuring
Act of 1994 will net apply "o any exployee thit wo might rehizre, and that
rescurca gpecialists will be available through cemtracting.

Since there is subatantial uncertainty in the field about ccmtracting this type
of work, hov many employees might De willing to return to work, and the
availability of FIR‘s under tha ceiling, the estimate of S.4¢ billien board feet
B3y Or may OOt bp cangervative.

There is a sigoificant lces through deterioratiom durimg the first year which
accounts 2or a substantisl amocunt of the diffezrence between the volume
physically available and the volume pessible with our oxganizational
capability. A galvege volume of 3.3 billicn {a ¥FY 1995 would be reguired to
*capture” this volums, howevgr 3 maximm capability ef around 2 billien is all
that ane could realistically expact with the time repaining in the fiscal year
and the regources that are available to deo tha vork, regardless of additicnal
authorities vhich may ba givenn. Additional losmaz ccour when the sgize of the
material is smaller ginge it bacomes merchantakle soomer.

Other facters such ag limited availability of biologists have forced Regiens to
maks decisicms about whbat programs will have priority considexatien. Wwhile
sslvage remaing a high prioricy, in some instances biologists’ time is allccated
to renewal of ralgs permits 80 that range parnittess may continue thair

permits. The more durable species will be salvaged in years tw® and rhree along
with new palvage That we axpect ¢o occur in a aormal year. It also should be
noted that the "expedited fize contractiag procedurss® 4o not exerpt the Forest
Service from perscanl service contract rules. An axempticn would have allowved
us to let eone contract for individuals who eould work em a mumbey of different
tapks rather than having o degign a ¢entract for each itam coversd.

Orgapizatienal Capabilivy with Swreamlipigg Provisiong of the Amandment Aoplied
Total for PY 1955-1997, EBstimazed Volumes in Xillicn Board Feet
Rl R2 R3 R4 RS Ré R&8 ° R9 R10 Total
Roadad %969 136 125 584 1,070 1,405 203 260 53 4,807
Unroaded 72 4 ] 344 73 -1} -1 2 0 580
Toral 1,041 140 125 930 1,143 1485 208 262 53 $.387
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e timing of the 5.4 billicn bosrd feet would be as follows: MY 13995, 2,032
billiem; FY 1996, 1.718 biliien board feet; and PY 1997 (entira fiscal year)
1.647. Withour the procedursl changes, the adminigtrative capability would be
nearly a billion board feet less or 4.5 billicn board fest. The estimate alge
assumes that while the procedures are relaxed or gliminated that the subatantive
requiremants of applicable law will be met. Volume levels by Regicn are shown
in thg table above.

THe estimated receipts are algo greater than the cost estimates £oF the 5.4
billion board feet program. The numbers by year are: FY 1335, 511 milliom in
net costs (additienal cost migus the coat reduction fram the curzent plam), $10
million in 2§ pexcent payment tc stateg, 638 milliom in receipts, for a met of
$17 million; FY 1996, $8 millian in net costs, $21 milliem in 25 percent paymentc
te statas, 382 million in receipts, for a net of $53 millicn. FY 1997, $(-8)
million in pet costs, $13 millicn in 25 perceat payment to states, $50 milliem
in receipts, for a net of $45 milliecnm; FY 1598, $3 milliem iz zDet coste, $3
millien in 25 percent payment to statas, 313 millicn in receipts, for a net of
$7 million. Thare should be sufficient salvage sale funds to meet the program
needg if the timber velues remain at the current levml.

Volume Mandaged Ry the Amendment; -

Pield estimates indicate that while the estimated salvage volumas are
substantial, they fall ghert of the full amount of the amendmant.. Tha House
action would raquire an addition of about 2.6 billicn board feet (BBF) cover two
ysars to the bage program. Since tle two year peried of the ameadment would
bagir in FY 1995, three figeal yeara would e involved. S$Starting with a bage
level of 4.5 BBP (for three years) and adding the additicnal volums needed to
meet the amendment targetg through the middle of PY 97 (2.6 BRF), would give a
total program of adbout 7.1 BRF for the pericd FY 35 through the end ef FY 19357,
Thie amount is beyund the organizatianal capability, with the provisicns
applied, as eacimated by ths Ragiong. This amcunt is alac beyond cur estimace

¢f the maximum economiz cperable salvage volume meeting ths substantive
provisicns of Fedaral enviremmental laws.

Qther EBffectn:

Inczeazing tha supply of timber through expanded galvage sales has a number of
carplex ecogamic and other effects beyend those measured by the price and
quantity of an increase in voluma gold. For example, inecreasing the sumply ef
timber maticually reduces the price of all timber sales - both public and
privete. lLanger term ipcreases in revenus are possible due to increasgsed sales
helping retain more fizms in business. These effects can be gignificant in scme
loca) areas although the markets for timber are rapidly becoming regicmal and
even intermaticnal in seme ipstances. IncTeased eales also reduce consumer
prices and reduce exports. Employment in areas with sigrificant unesploymant
and excess mill capacity is imereased along with regulting econemic activity.
Federal, State, and local tax reveanuas are increased. As a result of increased
employment, public welfare and unemployment cogts are reduced in thoge areas,
Salvaga ¢ales are alsc an irmportant tool for reducisg hesavy fuel concentrations
and the asascciated rigk of catastrophic fire and the cost of syppreasing such

fires. Fire suppression costs are on 3 stesp upward tzend and totalled abeout
$750 million in PY 1994 for the Porest Service alome. It is net posaible to
evaluate each of these effects in detail.

The effect oo other rescurces from the salvage actien are not clearly idemtified
at this time as the en ground assegament and salvage sale laycut are not yee
conpleted. It i8 poegible thers may be wvatershed thrasholds whiech will reach
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their capscity because of the salvags, thus having an effect on futurs green
sales Or cother IGEOUrcs management activitisc., POr sxmmple, salvage activities
in riparian areas which by themselves may be within tha limits of acceptahla
change for a3 watershed, may precludse other activitias such as timber salas
planned as a part of the regular sale prégram, gra:zing, or mining which may have
2l80 been plapnad for acme part of the vatarshaed. Thase impacts can anly be
fully realiszed cduring the assesstent. While salvage is an urgent and desiradle
activity, it must be balanced agairst cther rescurce management needs Nov and in
the furure. These offacts will cnly be known as the asgepements are compleoted.

In addition to the vesource canecorns identified above, thers 1§ concern that
litigaticn may be proepted against other programg. For example envizommental
groups likely will argue that the President’s Forest Plan should undergo new
Endangered Species Act consultation if any significant (volume/area) zalvage

cutting is done ino owl habitac, if sguch activizy is incongiptent wich zThe
salvage that is allowed in the Plan.

gection 318 saley, Section {{) (1) of the ameadment would require the release of
21l volume mubject to Sectiom 318 of Public law 101-121 withip 30 days of
snactment with po change ia criginally advertiged terms and volumes. The
current remaining volume under contract awarded during FY 89-50 subject to
Sectica 318 is approximately 650 milliem board fest. OFf thig amount, there is
approcimately 270-300 million board feqt proposed for cancellation or suspeasicn
as a Tesult of a U.S. ¥igh and wWildlife Service biclogical opinien that
indicates harvest of these units is likely to jecpardize the comtinued exigsence
of the marbled murrelet, a species listed as threatened under the Endangered
Species Act (ESA). The amendmont providez a legislative exemption from
provisions of the BSA and would reverse thae propoamed cancellatico ©r suspension
of thie volume and the offer volume would increase accordingly. Receipts would
increase by about 3161,000,000 and the Agency would met incur approximately
$60,000,000 of additicnal costs for sale cancellacien.
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Senate Report fStatemegt: TITLE II - GXNERAL PROVISIONS, Timber Supply, Sectian
2001. The Forest Service’s plansed timder salvage program for fiscal year
1995-96 is roughly 1.5 billion bocarqd feet for sach figeal ysar. The Comittes
fully expects ths Porest Service to meet thess programmed targets, and undertake
significant efforta to harvest additiocnal salvags timber to the maximum extent
fqapible. ... Purthermore, becausa of the emsrgency nature of these sz2lea, the

bill language also provides for an expedited process for legal challenges re any
such timber sale, and limitp administrutive Teviaw of the sales.

Sepate Plll Dangumge: TITLE II-GENERAL PROVISIONS, 5ac.2001. Timber Sales.
Bffects of Seoate Ackier: The Sanate versicn gives the all the procedural
directiens of the House versicn whils not epecifying the additionsl volume that
would be mold as salvage. It alsc does not have the rigid time regQuirements for
the Balvage offerings.

Eanqe Amencmenta:

The amendrents by Senators Burng and Preggler ragerding range permit remewal and
other anzlysis required Dy NEPA and other applicable laws would f£ree up some
biclogist tima to work on other priorities such as salvage. This would produce
gome increage in the organigatisnal capakility for galvage in FY 1996 and FY
1997 by an estimated 64 millian board feet (32 MMBF in FY 1996 asd 32 MMBF in FY
1997). This volume is gained in the following zegionsm: R3, 12 MMBF; R4, 12
MAF; RS, 40 MMBF, .

Sgotien 318 Sales, Subsaecticn (&) of Section 2001 of the Senate bill cenceras
cimber sales contracts that are subje¢t to Section 318 of P.L. 101-121. The
first provisicn, 2001 (e) (1), is virtually idemzical to Sectiem (i) {1} of the
House bBill in requiring the award and release ¢f all timder sale contracts
subhject to Section 318 (see discusgiar of 318 Sales in tha Houge Bill, above).
However, the decond and third provisiems iz the Senate bill are not part of the
House language. Sectionm 2001 (e) (2) of the Senats bill prchibits the relgase or
ccapletion of a Secticn 318 sale unit "...if any threatened or emdangered
species is known to be nesting..," within the unit. Section 2001 (e) {(3) zequires
that if for amy reascn a 8iale cannoet be releasad and coopleted within the terms
of subsecticm (e) within 45 days of enactment, the Secretary 9...ahall provide
the purchaser an egual volume of timber, of like kind and value, which shall be
subject to the termg of the origiznal centract, and shall not count against
current allewable sale quantities.”

Wnile the Semate vercicn allows replacement of the velume for units with kngwn
negting of a liczed ppecies, the biological snd economic effecta of the
m&amt arxe nearly :.he same as the House versicn. It should be neted that
n tk Wp_ﬁ'—‘"gm in
THAE this volume will be drawn frem other arcas where sales Are 1ikely to be
prepared in the future.

The Senate verfion algo containe language zelating to timber sales offermd under
Cpticn 9 (April 13, 15%4 ROD) of the Pregident’s Plan- Secticr 2001 (B) This
gecticn directs the agencies to gell Sectien 2001(c) timbar "motwithstamding any
othar lav including a law uadezr the authority which any judicial order is
cutstanding e eractment” as selected by the Secratariasg of Ioterior and
Agriculture on April 13, 1994, but does not require any specific volume to ke
sold. The RQD does not actually “gpecify* any timber aales.
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gection 2001 (b) declares that the 2pril 13, 1994 ROD timber salss would patiafy
all applicable Fedsral laws. Section 2001{c) prohibizs courts from iesuing
prelinminary injuncticna or temporary restraining orders against such sales;
expovers Federal courts TO pefmanently enjoin timbar sales that ars found to be
arbitrary, capricicus, or otherwise not in accerdance with law; requires legal

_challerges to be filsd within 15 days of the initial sals advertiserent;

requires a court decisien within 45 days of filing of the camplainz; and
prohibits administrative appeals.

Current legal challenges to the ROD in the 9th Circuit and D.C. District Couzrn
would ecatinue because these cagses challenge the law. Because of the provision
in Secticn 2001(c) directing sale ¢f this timber not withstandiang any other law,
incliuding a law under the authority of vhiech any judicial ordar iz cutstanding
on g@actmantr. Courts would he preventad from isauing an injuncticon before

‘December 31, 1996 if they €ind a viclation. FEew informazion might result in

legal problems undar the "arbitraxry, capriclaus, or otharwise not in accordancae
with lav* judicial review standard of Saectiom 2001{c} (1}. FoT example, Judge
Dwyer stated thar the ROD would bave to be recansidgred if the Supreme Court
ftules against the govermment and uphclds the Sweet Home decision (871 F.Supp.
1291, 1313), but he does aot indicate whether it would be 2 violation of NBERA,
RSA, or the azbitrary and capricious standard. If the Supreme Court rules
against the governmant, & Soust may rule that timber sales comsistent with ROD
are arbitrary and capricious until analysis can be corpleted an how Sweet Home
chaoges the assurpriens underlying the ROD, and tha court might issue an
injunctica againgt timber gales in tha entire spotted owl regiocn until the ROD
is zecangidered.
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Naticpal Summary of Costs snd Raceipts as Discussed Abave
Volume in Xillicn Bcoazd Feet, Costs & 2eceipta in Millicas ©of Dollars

cancellaticae vhich would otherwise be nacessary).

FY 1996 FY 18387

1,500
1,350
140
63
275
66

i32
74
o

147
225

13
0
21
13
50
'Y

24
3

250
1,031

44
0
21
23
43
172
106

83
46

FY 1935
Current Plan (base level)
Volume Qffered (MMBF) 1,574 1,445
volumg Harvested (MNEF) 1,700 1,540
Total Cost tc effer/Sell (millica $p) 176 139
25% Payment to States 94 82
Total Receipts from Harvest (millien $s) 3718 330
Net Raceipts . 108 108
Distribution of Recsipts
Salvage Sale PFund 176 159
X-v 101 89
KFF receiptsa ' 4 0
Eouac (Volumes 8howing Organi:ation Capability with Houss
Addirienal Timber efferad/sold (MM4RF) 448 269
Total additicnal volume harvested (MMBF) 250 550
Additicnal cost for timber offer/scld
Mandacory (SSF) (millica $s) 34 28
Discrerienary/Appropriated 0 )
Cost reductian f£xrem current plan (millien $&) 23 20
'25% Paymeant to Staces ’ ' 19 21
Addivianal receipts from add. har. (million $8) 38 82
Eet Receipts 17 53
Distrimycion of Receipts
Salvage Sale Fund 18 39
K-V 0 28
Volumes mandated by the Houge Amendment (If orgamizationally capable)
Additicenal Timber offerad/scld (MeAP) 826 1,582
Total additicnal volume harvested (MMOF) 250 1,447
Additicnal cost for timder offer/sold '
Mandatory (S5P) (millica Se) 64 1Q9
Discreticnary/Appropriated ° Q
Cost raductiom frem current plan (milliom $8) 23 2o
Net Cost 41 89
25% Payomnt to States 10 53
Addicional receipts from add. har. (millicn $8) 32 211
Net Receiptsa -13 69
Digtribution of Receipts
Salvage Sale Fund 18 101
x-v 10 57

Wiog4/074

FY 1998

Provimions 2Applied)

83

18 Sales- 700 millicm board feet with additional receiptg of $151 million.
(Doss not include the $60 millien which would be Baved Because of gale

Option 2 sales- Eatimales were act mada since the language vas ambiguous

as to the ictent of what wasa incuded.
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KRISTINE OLSON

United States Attorney
888 SW Fifth Avenue
Sujite 1000

Portland, OR 97204- 2024
(s03) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General
WELLS D. BURGESS

MICHELLE L. GILBERT

ANDREA L. BERLOWE

EDWARD A. BOLING

U.S. Department of Justice
Environment and Natural Resources Division
General Litigation Section
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202} 272-6217

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Defendants.

)
)
Plaintiff, )
) Civil No. 95-6244-HO
V. )
)
)
DAN GLICKMAN, in his capacity ) DEFENDANTS’ STATEMENT
as Secretary of Agriculture, ) OF UNDISPUTED MATERIAL
BRUCE BABBITT, in his capacity ) FACT PURSUANT TO
as Secretary of the Interior, ) LOCAL RULE 220-9
)
)
)

Defendants hereby submit their statement of undisputed
material fact pursuant to Local Rule 220-9, in suppert of
defendants’ motion for summary judgment.

1. Section 318 of the Department cf the Interior and

Related Agencies appropriations Act, Fiscal year 1990, Pub. L.

101-121 (Section 318), also referred to as the Hatfield/Adams

DEFENDANTS' STATEMENT OF UNDISPUTED MATERIAL
FACT PURSUANT TO LOCAL RULE 220-9 - 1

@065/074
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1 Améndment, was signed into law on October 23, 1989. See 135

2| Cong. Rec. S 8762, 8795-8797 (July 26, 1989) (relevant portions
3 atﬂached to defendants’ memorandum as Ex. A).

4 2. Subsection 318(a) set an overall target level of timber
5| £rom national forests and BLM lands in Oregon and Washington for
6| fiscal years 1989 and 1990. Subsections 318(b) - (k), set forth
7} procedures for expedited review, prohibitions on injunctions and
8] restraining orders and numerous environmehtal safeguards.

9 3. These procedures applied exclugively to "all timber

10} sales from the thirteen national forests in Oregen and Washington
11| and [BLM] Management districts in western Oregon known to contain
12| northern spotted owls [NSOs]." See Subgection 318(i).

13 4. Some section 318 sales subsequently were delayed or

.14 suspended for a number of reasons. Section 318 was the subject

15] of extensive litigation, with the Supreme Court ultimately
16| affirming the congtitutionality of the law in Robertson v.
17} Seattle Audubon Soc’y, 503 U.S. 429 (1992). A number of secticn

18] 318 sales were enjoined during a period while this issue was

19} being litigated. See generally Portland Audubon Soc. v. Lujan,

201 795 F.Supp. 1489, 1496 (D.Or. 1992). Other sales were affected

21} by litigation over compliance with various terms of section 318,

22§ such as the requirement to minimize fragmentation of ecologically

23| significant old growth. gSee Seattle Audubon Soc’'v V. Rcbertson,

24 Civ. No. 89-160 (W.D.Wash.).

25 5. In Juneé 1990, after enactment of Section 318, the United

263 States Fish and Wildlife Service (FWS) listed the northern

27

28

DEFENDANTS‘ STATEMENT OF UNDISPUTED MATERIAL
FACT PURSUANT TO LOCAL RULE 220-% - 2
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spotted owl.(NSO) as a threatened species under the ESA. gee 55
Fed. Reg. 26189 (June 26, 1990). Because of the listing of the
NSO as threatened species, a number of Forest Service section 318
sales were "modified, eliminated or held in abeyance." See
Gifford Pinchot, 742 F.Supp. at 1080.

6. On September 28, 1992, the FWS listed the marbled
murrelet as a th:eatened species. 857 Fed. Reg. 45328 {Oct. 1,
1992). As a result of the listing, the Forest Service
reinitiated consultation with the FWS under ESA § 7(a) (2), 16
U.S5.C. § 1536(a) (2), regarding the effects on murrelets of
continuing to harvest section 318 sales that had already been
awarded. 1In June 1935, the FWS subsequently concluded that
furtﬁer logging of a number of the Forest Service section 318
sales would likely jeopardize the continued existence of the
marbled murrelet. As a result, these section 218 sales were
suspended pending further survey work.

7. The BLM experienced similar delays in completing the
contracting process for-its section 318 sales. The succesgsive
listing of proposed spotted owl critical habitat and the listing
of the marbled murrelet delayed finalization of several sales.

See Lone Rock Timber Co. v, United States Dept. of Iﬁter;or, 842
F. Supp. 433 (D. Or. 19%4).

8. The contracting process was further delayed by
litigation. After it was determined, in develcpment of the
Forest Plan, that sales could go forward as modified in

conformity with the FWS’s biological opinion, timber companies

DEFENDANTS’ STATEMENT OF UNDISPUTED MATERIAL
FACT PURSUANT TO LOCAL RULE 220-9 - 3
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brought suit in the Federal Claims COuit to prevent BLM from
awarding the modified sales. The Claims Court issued a
declaratory judgment that the award letter for the medified
contract was null and void because the agency lacked authority to
negotiate a sale of the particular quantity of timber outside the
competitive bidding process. See Croman Coyrp, v, United States,
No. 94-48C (Ct. Cl. Aug. 16, 1994). As a consequence, the BLM
withdrew all of the outstanding award letters and was in the
process of negotiating with the high bidders on the unawarded
contracts when tpe subﬁect legislation was introduced.

9. In April 1993, in response to a number of judicial
decisions that together halted leogging in essentially all federal
late successional and old growth (LSOG) forests within the range
of the spotted owl, see Lane County Audubon Soc’'y v. Jamison, 958
F.2d 290 (9th Cir. 1552); Portland Audubon Society v. Luijan, 795
F. Supp. 148% (D. Or. 1882}, giﬁ;g; Portiand Aubudeon Sogiety v.

Babbitt 998 F.2d4 705 (8th Cir. 1993), the Clinton Administraticon
convened the Forest Conference in Portland, Oregen. As a result
of the conference, which was chaired by the President, on July
28, 1893, the FS and the BLM published and circulated to the
public a proposed strategy and range of reasonable alternatives
for forest ﬁlan amendments for forests managed by the FS and the
BLM. 58 Ped. Reg. 40,444-40,445 (July 30, 1993). The affected
forests included the forests on Forest Service and BLM lands in

Washington and Oregon within the range of the spotted owl where

the 318 sales were located. Id.

DEFENDANTS’ STATEMENT OF UNDISPUTED MATERIAL
FACT PURSUANT TO LOCAL RULE 220-9 - 4
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1 ' 10. On April 13, 19%4, the Secretaries for the Department
2| of Agriculture and the Department of the Interior issued the

3{ Record of Decision ("ROD") for Amendments to FS and BLM Planning
4] Documents Within the Range of the Northern Spotted Owl (the

5 Forest Plan), as supported by the Final Supplemental

6| Environmental Impact Statement (FSEIS) (relevant portions

7] attached to defendants’ memorandum as Exh. B). ROD at 65-73.

8 The Forest Plan was designed with the section 318 sale program

9] expressly in mind. See Memorandum dated August 22, 1955 from

10{ James R. Lyons, Under Secretary of Agriculture, Natural Resources
11| and Environment, and Mike Dombeck, Director, BLM, to Jack Ward
12| Thomas, Chief of the Forest Service and Elaine Zielinski, Oregon
13| State Director, BLM (attached to defendants’ memorandum as EX.
14§ C}. The April 13, 13994 ROD consists of extensive standards and
15) guidelines and land allocations that comprise a comprehensive

16| ecosystem management strategy. |

17 11. 1In May 1994, several envirconmental groups and industry
18| groups, including NFRC, brought a series of actions challenging
19| the legality of the Pacific Northwest Forest Plan. By order

20| entered on December 21, 19%4, Judge Dwyer réjected all of

21)] plaintiffs’ challenges and declared the ROD and standards and

22| guldelines to be lawful under applicable environmental laws.

23] Seartle Audubon Soc’y v. Lvons, 871 F. Supp. 1291 (W.D. Wash.

24§ 1994), appeal pending. Upon the Court’'s approval, the agencies

25) commenced implementation ©of the Forest Plan.

26

27| DEFENDANTS’ STATEMENT OF UNDISPUTED MATERIAL
5[ FACT PURSUANT TO LOCAL RULE 220-9 - 5
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1 | 12. The Reascissions Act of 1995 (the Act) was signed intoc

2| law by President Clinten on July 27, 1995. See Pub. L. 104-19

3] §2001 (1995). Subsection 2001(b) describes procedures for

4| proceeding with salvage timber sales. Subsection 2001(d) directs
5! the expedited implementation of the Pacific Northwest Forest

6] Plan. Both subsections (b) and (d) provide for expedited

71 judicial review.

8 13. Throughout negotiations of Section 2001 and at the time
9{ the bill was signed into law, it was the agencies’ understanding
10| that subsection 2001(k) applied to a discrete set of remaining

11] section 318 sales. See Ex. C. The Forest Service’s April 27,
12] 1995 effects statement, that was transmitted to Congress prior to
13| conference between the House and Senate, confirms the |

4] administration’s understanding of the section as "requiring the

Si award and release of all timber sale contracts subject to Section
16 318." Id.

17 , 14. Since enactment of Section 2001, the agencies have been
18] reviewing section 318 sales to determine which sales can be

19| released, as per the requirements of subsection 2001(k). See

20] Declarations of William Bradley and Stephen Paulson, submitted in
21| opposition to Plaintiff’s Motion for Temporary Restraining Order.
22| In accordance with the Agencies' Interpretation, BLM is prepared
23| to release approximately 47 mil;ion board feet pursuant to

24) section 318 sales. See Declaration of Elaine 2ielinski, Oregon

25| State Director, BLM, attached to defendants’ memorandum as Ex. D.

26

DEFENDANTS’ STATEMENT OF UNDISPUTED MATERIAL
FACT PURSUANT TO LOCAL RULE 220-9 - ¢
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1 15. On August 22, 1995, the Under Secretary of Agriculture
. 2] and the Director of BLM issued a Memcrandum to the Chief of the
3] Forest Service and the Oregon State Director of the BLM sgetting

a| forth the agencies’ interpretation of Section 2001 (k) of the

5| Rescissions Act.
6 Respectfully submitted,
7 KRISTINE OLSON ROGERS
United States Attorney
8
LOIS J. SCHIFFER
9 Assigtant Attorney General
10
11 /S
12 : WELLS/ D. BURGESS
MICHELLE L. GILBERT
13 ANDREA L. BERLOWE
EDWARD A. BOLING
14 United States Department of Justice
Environment and Natural
15 Resources Division
. General Litigation Section
16 P.O. Box &63
) Washington, DC 20044-0663
17 . (202) 272-6217
18 ' Attorneys for Defendants

18] Of Counsel:

20t MICHAEL GIPPERT

Office of the General Counsel

21| United States Department of Agriculture
washington, DC

22
XAREN MOURITSEN

23| Office of the Solicitoer

United States Department of the Interior
24} Washington, DC

25) Dated: August 25, 1995
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on August 25, 1995,
she caused one copy of the foregoing FEDERAL DEFENDANTS’ MOTION

FOR SUMMARY JUDGMENT, supporting memorandum with exhibits,
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Fax : (503) 295-0915
8 .
PATTI A. GOLDMAN
9} ADAM J. BERGER
RRISTEN L. BOYLES
10{ Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
11| seattle, WA 98104
Telephone: (206) 343-7340
12] Fax : (206) 343-1526
13| MARIANNE DUGAN
DEBORAH N. MAILANDER '
14| Western Environmental Law Center
1216 Lincoln Street
5§ Eugene, OR 97401
Telephone: (S03) 485~2471
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