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500 Pioneer Tower
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Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE

COUNCIL, an Oregeon corporation, Civil No. 95-6244-HO

PLAIﬁTIFF'S MOTION FOR
SUMMARY JUDGMENT

Plaintiff,
vs.
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendénts.

Plaintiff Northwest Forest Resource Council moves £or
summary judgment on the First and Second 7Tlaims For Relief in its
complaint pursuant to Fed. R. Civ. P. 5§&(a) on the ground that
there is no genuine issue as to any material fact and plaintiff
is entitled to judgment as a matter of law.

In support of this motion the court is respectfully referred
to plaintiff’s Memorandum 1In Support cf Motion For Summary

Judgment and exhibits thereto filed herewith, plaintiff’s Concise

MaRK C. RutZicx Law Firm
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Statement of Material Facts Not In Dispute filed herewith, the

Declaration of Robert E. Ragon, filed August 9, 1885, Defendants’
Notice of Filing of Agencies’ Interpretation, dated August 22,
1995, and the entire record in this case.

Dated this 25th day of Augqust, 1995.

MARK C. RUTZICK LAW FIRM
A Professional Corporation

By : 04 :

MarK C. Rutzick )
Alison Kean Campbell
Attorneys for Plaintiff
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESCURCE
COUNCIL, an Qregon corporation,

Plaintiff,
vs.
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants.

)
)
)
)
)
)
)
)
}
)
)
)
)
)

Civil No. 55-6244-HO

PLAINTIFF'S MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT
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INTRODUCTION

Plaintiff Northwest Forest Resource Council ("NFRC"),

representing several dozen timber companies, Seeks declaratory

and injunctive relief to enforce § 2001(k) (1) of the emérgency

salvage timber law enacted July 27, 1995, Pub. L. 104-19, 109

Stat. 240, which imposes the duty on defendants Dan Glickman,

Secretary of Agriculture, and Bruce Babbitt, Secretary of the

Interior, to award and release by Septémber 10, 1995 all timber
sales offered prior to July 27, 1995 in the national forests of
Oregon and Washington and the Bureau of Land Management {"BLM")
administrative districts in western Oregon.?

Despite the clear and absclute terms of this new law,
defendants Glickman and Babbitt announced on August 22, 1995 that
the only timber sales they inﬁend to award and release by
September 10, 1585 are certain sales that were offered in fiscai
year 1990 under the terms of Section 318(bh)-(j) of Pub. L. 101-
121. They will not release at least 42 currently unawarded or
inoperable timber sales offered in fiscal years 1991-95 1in
national forests of Oregon and Washington or BLM districts in
western Oregon that contain at least 170 million board feet of
timber. The single issue in this motion is whether § 2001 (k) (1)
requires the award and release of Forest Service sales in QCregon

and Washington and BLM sales in western Oregon that were offered

' The single statutory exception, for sale units where a

threatened or endangered bird species is known to be nesting,
§ 2001(k) (2), is not at issue in this motion.

MaRrk C. Rutzick Law Fiam
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. 1 after fiscal year 1990.2

2 NFRC is entitled to summary judgfnent granting the declarato-
3 ry and injunctive relief it seeks. Section 2001 (k) (1) requires
4 the award and release of "all timber sale contracts offered or
5 awarded before th([e] date [of enactment] in any unit of the
6 National Forest System'or district of the Bureau of Land Manage-
7 ment subject to section 318." It contains no limitation to
8 fiscal year 1990 sales -- it applies to all timber sales offered

9 before July 27, 1995, and uses Section 318 to define the geo-

10 graphic region that is subject to the new law. Defendants’
11 reading of the statute as limited to fiscal year 1990 sales makes
12 no textual sense, and is contrary to three recognized rules of

. 13 statutory interpretation.
14 If there were any doubt about the meaning of § 2001 (k) (1),

15 the legislative history authoritatively resolves it in favor of
16 NFRC’s position:

17 1. The Conference Report on the bill, the most persuasive
18 | piece of 1legislative history, explicitly confirms that the
19 statute releases all sales offered up to the date of enactment
20 within the geographic area defined by Section 318, stating that

21 § 2001 (k) "releasés all timber sales which were offered for sale

22 beginning in fiscal year 1950 to the date of enactment which are

23 located in any unit of the National Forest System or District of

24

25
' ? On Au_gust: 23, 1995 defendants issu<d direction on other
26 igsues relating to § 2001 (k), 1nc1ud1ng the :.nterpretatlon of

. § 2001(k) (2). That direction is not at isgsue in this motior.
Manx C. Rutzicx Law Firm
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the Bureau of Land Management within the geographic area encon-
passeﬁ by Section 318." H. Conf, Rep. 104-124 at 137, reprinted
at 141 Cong. Rec. H5013 (daily ed. May 16, 1955) (Exhibit 1 here-
to) (emphasis added). Senator Hatfield, the floor manager of the
Rescissions Act in the Senate, co-authored the Conference Report.

2. The Senate Report on the Rescissions Act, also authored
by Senator Hatfield, similarly stateg that the timber sale:
release provision applies in "the region affected by section 318"
to release "all sales." S. Rep. 104-17 at 123 (daily ed. March
24, 1995) (Exhibit 2 hereto) .- |

3. Representative Charles Taylor, the gsponsor of the bill
in the House of Representatives, who drafted § 2001(k) (1),
explained to the House that *[m]any of these sales were mandated
by Congress in Section 318 . . .; others were offered in fiscal
year 1991 and some more recently. . . . ([The bill}] . . . applies
to all national forests and BLM districts that were subject to
Section 318." 141 Cong. Rec. H3233 (daily ed. March 15, 1995)
(Exhibit 3 hereto) (emphasis added). His views are "authérita-
tive" under controlling law.

4. On the date the President signed the bill, six sponsors
and committee chairman in both houses of Congress wrote the
Secretaries of Agriculture and Interior to address the very issue
in this case: .

We want to make it clear that subsection (k)
of the salvage legislation applies within the

geographic area of National Forest units and
BLM digtricts that were subject to Section

318 . . ., and within that geographic¢ area
Marxk €. Rutzick Law Firm
3 - PLAINTIFF'S MEMORANDUM IN SUPPORT OF Mo waa
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requires the release of all previously gf—
fered or awarded timber sales, including
Section 318 sales as well as all sales of-
fered or awarded in other years (such as
Fiscal Years 1991-95) that are not subject to
Section 318. The reference to Section 318 in
gubsection (k) (1) defines the geographic area
that is subject to subsection (k}.
Letter to Secretary Dan Glickman and Secretary Bruce Babbitt from
Senators Frank Murkowski, Larry Craig and Slade Gorton and
Representatives Don‘Young, Charles Taylor and Pat Roberts (daily
ed. July 27, 199%5) {attached as Exhibit 4) (emphasis added).
The government’'s contrarxy positicon is plainly at odds with
the statute and legislative history. The explanation of that
position issued August 22, 1995 substitutas ill-informed ipse
dixit for reasoned analysis of the statute or its legislative
history. The government’s position is entitled to no weight, and
should be rejected.
STATEMENT OF FACTS
There are few facts involved in this case, and none are in
dispurte.
1. Section 2001(k).
On July 27, 1995 the President signed into law Pub. L. 104-
19, the Rescissions Act of 1995. Section 2001 of this law
contains a series of provisions establishing an "Emergency

Salvage Timber Sale Program." Section 2001 (k) (1) directs the

award and release of certain previously offered timber sales as

follows:
(1) AWARD AND RELEASE REQUIRED. --Notwithstanding
any other provision of law, within 45 days
Marx C. RUTZICK LAW FIRM E
4 - PLAINTIFF'S MEMORANDUM IN SUFPORT OF 4 e o
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after the date of the enactment of this Act,
the Secretary concerned shall act to award,
release, and permit to be completed in fiscal
years 1995 and 1996, with no change in origi-
nally advertised terms, volumes, and bid
prices, all timber sale contracts offered or
awvarded before that date in any unit of the
National Porest System or district of the
Bureau of Land Management subject to section
318 of Public Law 101-121 (103 Stat. 745).
The return of the bid bond of the high bidder
shall not alter the responsibility of the
Secretary concerned to comply with this
paragraph.

§ 2001(k) (1) (emphasis added). Subsecticons (k) (2) and (3)
provide that if a threatened or endangered bird species is known
to be nesting within a sale unit area, alternative volume of like
kind and value must be provided to the sale owner in place of the
sale unit Qhere the nesting is occurring.
2. Section 318.

Section 318 of Pub. L. 101-121, 103 Stat. 745 (1989)
(attached as Exhibit 5), réferred to in the new law, was enacted

by Congress in 1989 to mandate timber sales in specified volumes

-in fiscal year 1990 in Oregon and Washington., See Robertson v.

Seattle Audubon Society, 503 U.S. 429, 430 (1992). Section
318 (a) directed:

(1) The Forest Service shall offer . . . an
aggregate timber sale level of seven billion
seven hundred million board feet of net
merchantable timber from the national forests

- of Oregon and Washington for fiscal years

1989 and 1990.

(2) The Bureau of Land Management shall offer
such volumes as are required in fiscal year
1990 to meet an aggregate timber sale level
of one billion nine hundred million board
feet for fiscal years 1989 and 1990 from its
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administrative districts in western Oregon.
Id. By its terms Section 318 expired on September 30, 1990,
except it continues to apply to timber sale contracts for their
duration. Section 318(k); Robertson v. Seattle Audubon Society,
503 U.S. at 430.

Thus, the "unit(s] of the National Forest System or dis-
trict {s] of the Bureau of Land Management subject to section 318 .
of Public Law 101-121 (103 Stat. 745)" xeferred to in
§ 2001(k) (1) are "the national forests of Oregon and Washington"
and the BLM "administrative districts in western Oregon."?

3. Timber sales in dispute.

In the national forests of Cregon and Washington, the Forest
Service has, to NFRC’'s knowledge, approximately 15 administra-
tively suspended or deferred timber sale contracts, three awarded
and 12 unawarded, containing approximately 47 million board feet
of timber that were offered between October 1, 1990 and July 27,
1995 ("FY 1991-95 sales"}.* Declaration of Robert E. Ragon, 9 6.
There may well be additional sales not yet known to NFRC.

In its western Oregon administrative districts, the BLM has
approximately 27 unawarded timber sale c¢ontracts containing

approximately 125 million board feet of timber that were offered

' These districts are Salem, Eugene, Roseburyg, Coos Bay,

Medford and Lakeview,

* The term "FY 1991-95 sales" as used in this memorandum
also includes any remaining sales offered before fiscal year
1990, and any fiscal year 1990 sales in the national forests of
Oregon and Washington or BLM district of western Oregon that were
not offered under the terms of Section 318(b)-(j).
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between October 1, 1990 and July 27, 1995. Id., 1 5.

Oon August' 22, 1995 the Departments of Agriculture and
Interior issued an Instruction Memorandum asserting that
§ 2001 (k) (1) does not require them to release sales offered after
fiscal year 1990. See Notice of Filing of Agencies’ Interpreta-
tion {August 22, 1995).

4. Plajintiff’s injury.

NFRC is a nonprofit corporation representing several hundred
timber and logging companies, including most of the companies
that have the right to award and release of the 42 or more sales
at issue in this case. Ragon bec. 44 1-2.° NPFRC and the compa-
nies it represents are the specific intended beneficiaries of’
§ 2001(k).

ARGUMENT

SECTION 2001(K) REQUIRES THE AWARD AND RELEASE OF ALL

TIMBER SALES OFFERED BEFORE JULY 27, 1895 IN TEE

GEOGRAPHIC REGION SUBJECT TO SECTION 318, INCLUDING

SALES OFFERED IN FISCAL YEARS 19%1-95.

A. Sfandard for summary judgment.

Summary judgment is appropfiate where "there is no genuine
issue as to any material fact and . . . the moving party is
entitled to judgment as a matter of law." Fed. R. Civ. P. 56(c).

Once the moving party shows the absence of any genuine issue of

* Among the companies represented by NFRC that are statuto-

rily entitled to the award and release of one of more timber
sales under § 2001(k) are Rosboro Lumber Co., Douglas County
Forest Products Co., D.R. Johnson Lumber Co., Croman Corp., Rough
& Ready'Lumber Co., Boise Cascade Co., Thomas Creek Lumber Co.,
Scott Timber Co., Lone Rock Timber Co. and CLR Timber Holdings
Inc. Ragon Dec., ¢ 2. '
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material fact, the burden shifts to the opponent to demonstrate
through probative evidence that there is an issue of fact to be
tried. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

B. NFRC is entitled to summary judgment.

This motion involves a single issue of statutory construc-
tion. The first rule of statutory interpretation is that a
statute is interpreted and applied according to its plain
meaning. Chevron U.S.A., Inc. v. Natural Resource Defense
Council, Inc. 467 U.S. 837, 843 (1984). Where the plain meaning
of statutory language is clear, no resort is 1egislative history
is required, unless: there is "clearly expressed legislative
intention contrary to the language." INS v. Cardoza-Fonseca, 480
U.S. 421, 446-49 (1987); Williamson v. C.I.R., 974 F.2d 1525,
1531 (9th Cir. 1992). 1If a statute is ambigucus, a court may
refer to the legislative history. United States v. Aguilar, 21
F.3d 1475, 1480 (9th Cir. 1994), aff’'d in part, rev’d in part and
remanded, 115 S, Ct. 2357 (1995). 1If the statute and legislative
history clearly reveal Congress’ intent, an administrative
agency’s interpretation of the statute is entitled to no weight.
Chevron, 467 U.S5. at 843 n.9.

In this case'the plain meaning of § 2001 (k) supports NFRC's
position, and the legislative history convincingly confirms that
plain meaning. There is no basis in the words of the statute or

the legislative history for defendants to refuse to award arnd

release the FY 1991-95 gales.
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1. The plain meaning of the statute releases FY 1991-95
sales.

a. The plein meanirng of the statute is
clear.

The meaning of § 2001 (k) is clear: it requires the Secre-
taries within 45 days of the date of enactment to award, release

and permit completion of "all timber sale contracts offered or

awarded before that date in any unit of the National Forest

System or district of the Bureau of Land Management subject to
section 318."

There is no ambiguity to this phrase. All contracts offered
or awarded before July 27, 1995 in the national forest units and
BILM districts subject to Section 318 must be awarded and re-
leased. The phrase "subject to section 318" mcdifies the phrase
"any unit of the National Forest System or district of the Bureau
cf Land Management," and defines the geographic range of
§ 2001 (k). Within the defined geographic region, all timber
sales offered before July 27, 1995 must be awarded and released
within 45 days.

b. The government’s interpretation 1is
implausible, and violates three separate
rules of statutory construction.

The Interpretation Memorandum issued August 22 offers no
construction of the text of the statute t¢ support its assertion
that only timber sales offered in fiscal year i990 under Section
318(b)-(j) wmust be awarded and released. Thus, there is no
official government explanation of the words in the statute. In

opposing the restraining order, the government'’s lawyers suggest-
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ed that "subject to Section 318" does not modify the phrase it
follbws (i.e., "any unit of the National Forest System or
district of the Bureau of Land Management”) but instead modifies
the earlier phrase "all timber sale contracts." In this view,
the statute only releases "all timber sale contracts
subject to section 318."

This is not a reasonable or even plausible interpretation of
the law, and creates no ambiguity. This argument ignores the
words used in the statute, and requires a tortured, ungrammatical
twisting of the sentence. Further, it violates three rules of
statutory interpretation:

(1) The government position violates the rule that "a
modifying phrase applies only to its immediate antecedent."
Huffman v. C.I.R., 978 F.2d 1139, 1145 (9th Cir. 1992); First
Charter Financial Corp. v. U.S., 669 F.2d 1342, 1350 (9th Cir.
1982); Azure v. Morton, 514 F.2d 897, 900 (9th Cir. 1975); see
Pacificorp v. Bonneville Power Administration, 856 F.2d 94, 97
(3th Cir. 19888) (rule applies unless it leads to "absurd re-
sult"). *"The last antecedent is the last word, phrase, or clause
that can be made an.antecedent without impairing the meaning of
the sentence. . . .M Zogbi v. Federated Dept. Store, 767 F.

Supp. 1037, 103% (C.D. Cal. 1991) (quoting 2A Sutherland on

Statutes § 47.33 at 245 (4th ed. 1984)).
(2) The government argument also viciates the rule that a

statute must be interpreted to give sigrificance to all of its

parts:
MARK‘C'?. Rutzick LAw Firm
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Under accepted canong of statutory interpre-

tation, we must interpret statutes as a

whole, giving effect to each word and makipg

every effort not to interpret a provision in

a manner that renders other provisions of the

same gstatute inconsistent, meaningless, or

superfluous,
Boise Cascade Corp. v. U.S.E.P.A., 942 F.2d 1427, 1432 {9th Cir.
1991); Fidelity Federal S. & L. Assn., v. de la Cuesta, 458 U.S.
141, 163 (1982); Bresgal v. Brock, 843 F.2d 1163, 1166 (9th Cir,
1987).

Contrary to this rule, the government argument renders two
phrases in § 2002(k) (1) completely meaningless: (1) "offered or
awarded before that date [of enactment of the law]" and {(2) "in
any unit of the National Forest System or district of the Bureau
of Land Management." '

(a) roffered or awarded before t of enactment of

he law]." All Section 318 sales were offered in fiscal year
1590, which ended September 30, 199%0.°¢ Timber sales offered
after fiscal year 1990 "do not carry section 318 protections.”
Gifford Pinchot Alliance v. Butruille, 752 F. Supp. %67, 972 (D.
Or. 1990)}. If § 2001(k) (1) only releases sales offered by
September 30, 1990 and no others, the phrase "offered or awarded
before that date [of enactment of the law]" in § 2001(k) (1) is

meaningless and unnecessary. The phrase "cffered or awarded

before that date" only makes sense if the statute has ongoing

The Department of Justice has stated in court pleadings
that "[a]ll sales the Forest Service sold pursuant to Section

318{g) were offered prior to Octeober 1, 1990." Exhibit 6 hereto.
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application to sales after fiscal year 1990 since the phrase
serves to exclude sales offered after‘July 27, 1995. |
(b)) "in an i f t ional rest S m or distric

f the reau of Manage " This phrase is also_meaning-
less and unnecessary if the statute is limited to "all timber
sa;e: contracts . . . subject to section 318," since all the
Section 318 sales would be released even if this phrase were’
absent, and thus the phrase would add nothing to the law. The
only possible meaning of the phrase "in any unit of the National
Forest System or district of the Bureau of Land Management" is,
along with "subject to section 318," to modify the prior phrase
"all timber sale contracts offered or awarded before that date"
to provide a geographic definition of the area in which sales are
released. The court must give the statute this meaning to give
effect to every word of the law. Boise Cascade Corp. v,
U.S.E.P.A., 942 F.24d at 1432.7

(3) The government position violates the rule that Congress

’ Amicus Oregon Natural Resource Council'’'s argument that

"unit of the National Porest System" in § 2001(k) (1) refers to
timber sale units is not only nonsensical from a textual and
grammatical standpoint (the whole sentence would make no sense if
"unit" meant timber sale unit}, but ignores the fact that in the
National Fcrest Management Act ("NFMA") -- the general land
management law governing Forest Service activities -- Congress
repeatedly used the phrase "unit of the National Forest System"
to refer to geographic units, e.g., national forests, 16 U.S.C.
§ 1604(a), (b), (c), {(e), (f}, and defined the "National Forest
System" as "units of federally owned forest, range and related
lands throughout the United States and its territories, " 16
U.s.C. § 1609. The phrase "any unit ¢f the National Forest

ggazem" in § 2001 (k) (1) has the same geographic meaning as in the
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is not deemed to have silently adopted a position it previously
rejected. Senator Murray offered an amendment to the salvage
timber bill in the Senate in March 1995 which, along with scaling
bpack the salvage program, would have limited the release of
previously offered sales to "each timber sale awarded pursuant to
section 318." 141 Cong. Rec¢. S4870 (daily ed. March 30, 199%5)
(Exhibit 7 hereto). The Senate rejected the Murray amendment on.
a vote of 48-46. 141 Cong. Rec. $4882 (daily ed. March 30, 1995)
(Exhibit 7).
_ "Few principles of statutory construction are more coﬁpel-
ling than the propeosition that Congress does not intend sub
silentio to enact statutory language that it has earlier discard-
ed in favor of other language." INS v. Cardoza-Fonseca, 480 U.S.
421, 442-43 (1987); Gulf 0il Corp. v. Copp Paving Co., 419 U.S.
186, 200 (1974) (deletion of language from bil) in Congress
"strongly militates against a judgment that Congress intended a
result that it expresély declined to enact"). Wwhere "Congress
had before it, but failed to pass, just such a scheme," courts
will reject an interpretation of the statute that effectuates the
rejected scheme. John Hancock Life Insurance Co. v. Harris Trusrt
& Sav. Bank, -- U.S. --, 114 S. Ct. 517, 126 L. Ed. 24 524, 540
(1983) . Contrary to this rule, the goverrment now asks the court
to adopt an interpretation of § 2001(k) like Senator Murray’s
amendment that was rejected by the Senate.

The Murray amendment illustrates tha- if Congress had wanted

to limit ;elief to Section 318 timber sales, it could have used
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the language offered by Senator Murray -- "each timber sale
awarded pursuant to section 318" -- rather than the much differ-
ent language actually included in § 2001(k) (1) -- "all timber

gale contracts offered or awarded before thfe] date [¢of enact-
ment] in any unit of the National Forest System or district of
the Bureau of Land Management subject to section 318."

2. The legislative history of § 2001(k) confirms the plain.
meaning of the statute.

8. The Conference Report,

In the hierarchy of 1legislative history, a congressional
conference reéport is universally recognized as the most reliable
evidence of congressional intent:

Because the conference report represents the

final statement of the terms agreed to by

both houses, next to the statute itself it is

ghe most persuasive evidence of congressional

intent.
Dept. of Health & Welfare, State of Idaho v. Block, 784 F.2d 895,
901 (9th Cir. 1986), quoting Demby v. Schweiker, 671 F.23d 507,
510 (D.C.Cir. 1981); RJR Nabisco, Inc. v. U.S., 955 F.éd 1457,
1463 (11th Cir. 1992) (collecting cases to same effect); "[T)he
expressed understanding of the Conference Committee, commended to
the full Congress in the Conference Report and subseguently
adopted, is not lightly to be disregarded . . . ." League To
Save Lake Tahoe, Inc. v. Trounday, 598 F.2d 1164, 1172 (9th
Cir.), cert. denied 444 U.S. 943 (1979).

The conference report on the Rescisgions Act, H. Rep. 104-

124, was submitted to both houses of Congress by the managers of
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the bill, led by Senator Hatfield, chairman of the Senate
Appropriations Committee, and Rep. Livingston, chairman of the
House Appropriations Committee. H. Rep. 104-124, 141 Ceong. Rec.
H5053 (daily ed. May 16, 1995) (Exhibit 8). Both houses of
Congress approved the conference report. 141 Cong. Rec. HS013,
H53532-54 (daily ed. May 18, 1995) (House approval) (Exhibit 9);
141 Cong. Rec. S7407 (daily ed. May 25, 1995) (Senate approval) .
(Exhibit 10).
The conference report expressly confirms the plain reading

of § 2001(k) (1):

The bill releases all timber sales which were

offered for sale beginning in fiscal year

1990 to the date of enactment which are

located in any unit of the National Forest

System or District of the Bureau of Land

Management within the geographic area encom-

passed by Section 318 of the Fiscal Year 199%0

Interior and Related Agencies Appropriationa

Act., Included are all sales offered, award-

ed, or unawarded, whether or not bids have

subsequently been rejected by the cffering

agency, with no change in original terms,

volumes, or bid prices.
141 Cong. Rec. H5050 (daily ed. May 16, 1995) (emphasis added)
(Exhibit 1). The conference report expressly interprets the law
to apply to "all sales coffered, awarded, or unawarded" in "the
geographic area encompassed by Section 318." Nothing c¢ould be

clearer.®

After the President vetoed the original rescissions bill,
141 Cong. Rec. HS686 (daily ed. June 7, 1995), Congress modified
the law, making four very minor changes in the salvage program
including extending the release time on § 2001 (k) sales from 30
days to 45 days, 141 Cong. Rec. S10464 (daily ed. July 21, 1995).

(continued. . .)
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b. The Senate Report,

The Senate Report on the Rescisgions Act, authored by
Senator Hatfield as the chairman of the Senate Appropriations
Committee, also states clearly that the timber sale release
provision applies to all sales in "the region affected by section
318":

Released timber sales.--The Committee also

includes language to release a group ¢f sales

that have already been sold in the region

affected by section 318 of the Fiscal Year

1990 Interior and Related Agencies Appropria-

tions Act. Included are all sales offered,

awarded, or unawarded, whether or not bids

have subsequently been rejected by the offer-

~ing agency.
5. -Rep. 104-17 (daily ed. March 24, 1595) (Exhibit 2) (emphasis
added) . Like the Conference Report, the Senate Report shows
Congress’ intent for the phrase "subject to section 318" to
define the geographic reach of the law racher than the fiscal
year of the sales that are to be released.

c. The author’s interpretation.

The emergency salvage timber bill originated in the House of
Representatives as an amendment to the rescissions bill in the
House Appropriations Committee. 141 Cong. Rec. H3152 (daily ed.
March 14, 1995). The author of the bill was Rep. Charles Taylor

of North Carolina, a member of the Interior Appropriations

® (...continued)

In enacting the revised bill Congress specifically adopted and
ratified Conference Report 104-124. 141 Cong. Rec. H6622 (daily
ed. June 28, 1995) (statement of floor manager Rep. Livingston)
{(Exhibit 11).
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Subcommittee of the Appropriations Commitﬁee. 141 Cong. Rec.
H663f {daily ed. June 29, 1995) (Exhibit 11) (appropriations
committee chairman describes Rep. Taylor as “the author of the
portion of the amendment relating to timber); 141 Cong. Rec.
H3232 (daily gd. March 15, 1995) (Exhibit 3) (Rep. Taylor says
timber bill was “"co-authored by myself and Mr. Dicks [of Washing-
ton]." Rep. Taylor, the only forester serving in Congress, is .
Congress’ leading expert at forestry matters. See 141 Cong. Rec.
H5558 (daily ed. May 24, 1995) (Exhibit 12) (House Resources and
Agriculture committge member John Doolittle describing Rep.
Taylor as "the only licensed forester in the United States
Congress, &0 the gentleman has an expertise no one else realiy
does") .

The section of the original House bill releasing previously
offered or awarded sales (then called "§ 307(i)") contains the
identical language ultimately enacted in § 2001(k) (1) that is at
issue in this case. 141 Cong. Rec. H3218 (daily ed. March 15,
1995) (Exhikit 3). Before the House voted on the bill, Rep.
Taylor offered an explanation of thislsection on the flooxr of the
House which confirms its plain meaning:

Section (i) of section 307 addresses
ancther related timber supply problem of an
emergency nature. .

Previously-offered timber sales in the
Northwest cannot be operated due to adminis-
trative delays and reviews. Many of these
sales were mandated by Congress in Section
318 of the Department of interior and Related

Agencies Appropriations Act, Fiscal VYear
1990, Pub. L. 101-121; others were offered in
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fiscal year 1991 and some more
recently.

Subsection 307 (i) (1) frees up all these
salesg, saving the government over one hundred
million:dollars in buyout claims, generating
the $207.8 million in revenues and immediate-
ly providing substantial amounts of timber
for mills hurt by Federal supply reductions.
It applies to all national forests and BLM
districts that were subject to Section 318 of
the Department of interior and Related Agen-
¢ies Appropriations Act, Fiacal Year 1990,
Pub. L. 101-121; it applies throughout fiscal
years 1995 and 1996, or longer as necessary,
notwithstanding any other provision of law;
and it requires full compliancy by the agen-
cies within 30([{®] days of the date of enact-
ment of the section. It directs the award of
all unawarded sales as originally advertised,

"whether or not bids on a sale previously
rejected, and it directs the release of these
sales and all other awarded sales in the
affected area so that all the sales can be
operated to completion, on their original
terms, in fiscal years 1995 and 1996.

141 Cong. Rec. H3233 (daily ed. March 15, 1995) (emphasis added)
(Exhibit 3).

The Supreme Court has repeatedly held that the remarks of
the sponsor of a bill "are particulérly valuable in determining
the meaning of [the bill]"™ and provide "an authoritative guide to
the statute’s construction." Rice v. Rehner, 463 U.S. 713, 728

(1983) ; Bowsher v. Merck & Co., 460 U.S. 824, 832 (1983); North

Haven Bd. of Ed. v. Bell, 456 U.S. 512, 526-27 (1982). "[A]
statement of one of the legislation’s sponsors . . . deserves to
be accorded substantial weight in interpreting the statute." FEA

° Extended to 45 days in final enactment. 141 Cong. Rec.

§10464 (daily ed. July 21, 1995).
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v. algonquin SNG, Inc., 426 U.S. 548, 564 (1976); Chur;h of
Scientology v. U.S. Department of Justice, 612 F.2d 417, 424 n.13
(th Cir. 1979).%
d. The sponsors’ contemporaneous letter.

on the day the President signed the bill, the congressional
sponsors of the bill wrote a letter to Secretaries Glickman and
Babbitt again confirming that the reference to Section 318.
defines the geographic scope of § 2001 (k) (1), and that FY 1991-95
sales are to be released:

We want to make it clear that subsection (k)
of the salvage legislation applies within the
geographic area of National Forest units and
BLM districts that were subject to Section
318 of the Department of Interior and Related
Agencies Appropriations Act, Fiscal Year
1990, Pub. L. 101-121, and within that geo-
graphic area requires the release of all
previously offered or awarded timber sales,
including Section 318 sales as well as all
salea offered or awarded in other years (such
as Fiscal Years 1991-95) that are not subject
to Section 318. The reference to Secticn 318
in subsection (k) (l) defines the geographic
" area that is gubject to subsection (k).

1  Other cases, cited by the governméent and amicus Oregon
Natural Resources Council, de¢ not diminish the force of this
interpretive principle in this case. The court need not £find
that Rep. Taylor’s remarks are "controlling in analyzing legisla-
tive history," Consumer Product Safety Commission v. GTE
Sylvania, 447 U.S. 102, 118 (1880), as those remarks are in
agreement with the Conference Report, the Senate Report and other
reliable indicia of congressional intent, and therefore "provide
evidence of Congress’ intent." Brock v. Pierce County, 476 U.S.
253, 263 (1986). Nor is this a case where a legislator’s remarks
are cited to "override the plain meaning of a statute." U.S. v,
Tabacca, 924 F.2d 906, 911 (9th Cir. 1991). Rep. Taylor’s
remarks are entirely consistent with rthe plain meaning of
§ 2001(k) (1). In these circumstances they remain "authorita-
tive." Rice v. Rehner, 463 U.S. at 728.
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1 tees.™ 141 Cong. Rec. H6638 (daily ed. June 29, 1995) (Exhibit

2 11). As sponsors and relevant committee and subcommittee chair-
3 men, the contemporaneous interpretation by these six legislators
4 is another highly persuasive expression of legislative intent..

5 North Haven Bd. of Ed. v. Bell, 456 U.S. at 526-27.

6 The government and amicus cannot deny the content of the
7 letter, so they ask the court to dismiss it as meaningless post-
8 enactment comments of individual legislators. Neither the facts
. nor the law are on their side. This was not a "post-enactment"”
10 letter; it was signed the day the law tock effect when the
1 President signed it. It expresses the contemporaneous views of
12 six of the most influential members of Congress involved in the

. 13 passage of the bill.

14 In any event, "[w]lhile post-enactment legislative history is
15 not by any means conclusive, it cannot merely be ignored."
16 { Religious Technology Center v. Wollersheim, 796 F.2d 1076, 1086
17 n.10 ({(9cth Cir. 1586), cert. denied 479 'J.5. 1103 (1987). In
18 Montana Wilderness Ass’n v. U.S. Forest Service, 655 F.2d 951,
19 887 (9th Cir., 1981), cert. denied 455 U.S. 98% (1582), the Ninth
20 Circuit found a conference report issued three weeks after
21 legislation was passed was entitled to "significant weight," and
22 was "décisive" in interpreting the law. In United States v.
23 Stauffer Chemical Co., 684 F.2d 1174, 1187 (6th Cir. 1982), aff’'d
24 on other grounds, 464 U.S. 165 (1984), the court gave "great

25 weight" to a Senate report issued "a scant ten months after
. 26 | passage" of the statute. l
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This interpretation is vital to the
~po1::.c:ies intended in Section 2001. The
legislation directs all salegs referenced in
subsection (k) to be released promptly to
local mills to avoid further economic dislo-
cation in rural timber-dependent communities.
Letter to Secretary Dan Glickman and Secretary Bruce Babbitt from
Senators Frank Murkowski, Larry Craig and Slade Gorton and
Representatives Don Young, Charles Taylor and Pat Roberts.
(Exhibit 4) (emphasis added).
These six members of Congress are the chairmen of the
appropriations and autherizing committees for forestry legisla-
tion in both houses of Congress:

Senator MurKowski: Chairman of the Senate Energy and
Natural Resources Committee.

Senator Craig: Chairman of the Forestry, Congervation and
Rural Revitalization subcommittee of the
Senate Agriculture, Nutrition and Forestry
Committee.

Senator Gorton: Chairman of the Interior Appropriations
subcommittee of the Senate Appropriations

Committee.
Rep. Young: Chairman of the House Regources Committee,
Rep. Taylor: Member of the Interior Appropriations subcom-

mittee of the House Appropriations Committee.
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1 tees." 141 Cong. Rec. H6638 (daily ed. June 29, 1995) (Exhibit
2 11). As sponsors and relevant committee and subcommittee chair-
. 3 men, the contemporaneous interpretation by these six legislators

4 is another highly persuasive expression of legislative intent.

5 North Haven Bd. of Ed., v. Bell, 456 U.S. at 526-27.

6 The government and amicus cannot deny the content of the
7 letter, so they ask the court to dismiss it as meaningless post-
8 enactment comments of Aindividual legislators. Neither the facts
9 nor the law are on their side. This was not a "post-enactment"'

10 letter; it was signed the day the law took effect when the
1" President signed it. It expresses the contemporaneocus views of
12 silx of the most influential members of Congress involved in the
13 | passage of the bill.
14 In any event, "{wlhile post-enactment legislative history is
. 15 not by any means conclusive, it cannot merely be ignored."
16 Religious Technology Center v. Wbllersbeim, 796 F.2d 1076, 1086
17 | n.10 (9th Cir. 1986), cert. denied 479 U.S. 1103 (1%87). 1In
18 Montana Wilderness Ass’‘n v. U.S§. Forest Service, 655 F.2d 951,
19 957 (9th Ciryr. 1981), cert. denied 455 U.S. 989 (1982), the Ninth
20. Circuit found a conference report issued three weekg after
21 legislation was passed was entitled to "significant weight," and
22 was "decisive" in interpreting the law. In United States v.
23 Stauffer Chemical Co., 684 .24 1174, 1187 (éth Cir. 1582), aff’d
24 on other grounds, 464 U.S. 165' (1984), the court gave "great
25 weight" to a Senate report isgued "a scant ten months after

26 |  passage" of the statute. ‘
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e. No legislative history contradicta the
Conference Report, the Senate Report,
Rep. Taylor’s interpretation or the
contemporaneous sponsors’ letter.

Neither the government nor amicus has pointed to anything in
the legislative history that contradicts the Conference Report,
the Senate Report, Rep. Taylor’s interpretation or the July 27
letter from the six spdnsors of the bill. No member of Congress
ever stated that § 2001(k) was limited to fiscal year 1990 sales,
or excluded sales offered in other years.

Instead, the government and amicus try to create the
impression of conflict in the legislative history by quoting
Senator Hatfield’s comments and Senator Gorton’s comments on the
floor of the Senate. Yet nothing either senator said on the
floor of the Senate contradicts the Conference Report, which
Senator Hatfield co-authored as the Senate floor manager on the
rescissions act and Senator Gorton signed, the Senate Report,
which Senator Hatfield also authored and Senator Gorton signed,
or the letter Senator Gorton signed on July 27, 1995. This is’
not a case, like Montana Wilderness Ass’'n v. U.S5. Forest Service,
655 F.2d 951, where some legislators expressed one interpretation
of a law and others expressed the opposite interpretation.

(1) Senator Hatfield.

Senator Hatfield never described the amendment as applying
to "Section 318 sales." Quite the opposite, he accufacely stated
that "the Gorton amendment releases 375 million board feet of

timber sales in western Oregon that were previously sold to
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timber purchasers." He described " fm]ost of these sales" (not
all of them) &as "originally authorized by the'Northwest timber
compromise amendment of 1589 (i.e., Section 318]." 141 Cong.
Rec. 84881 (daily ed. March 30, 1995).

In addition, Senator Hatfield’s "375 million board feet of
timber sales in western Oregon" volume figure conflicts with the
government’s position in this case, and is consistent with NFRC'S
plain meaning interpretation. In the Interpretation Memorandum,
the government claims § 2001 (k) only applies to "the few remain-
ing 318 sales, totaling'approximately 300 million board feet" in
Oregon and Washington together. Interpretation Memorandum at 2.

According to the U.S. Fish and Wildlife Service biological
opiniqn dated June 12, 1995 on the Section 318 murrelet sales,
there is about 255 million board feet of timber 3in the 57
remaining suspended Section 318 sales with murrelet habitat.
Exhibit 13 at 8-9. Of this total, the FWS approved the release
of 20-70 million board feet of unoccupied units. Exhibit 13 at
19. Thus, the suspended volume is 185-235 millicn board feet in
both states. In addition, the BLM has about 70 million board
feet of unawarded Section 318 sales. Ragon Declaration, Table 1
(chart provided by BLM in March 1995). In sum, the remaining
Section 318 volume in the two state region is 255-305 million
board feet or, as the Interpretation Memorandum suggests,
"approximately 300 million board feet."

However, about 40 million board feet of the Section 315

murrelet sales are in Washington national forests, Exhibit 13 at
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9, and thus only about 215-265 million board feet Of Section 318

sales remain to be released in western Oregon. This falls 110-
160 million board feet short of the 375 million board foot figure
for western Oregon used by Senator Hatfield.

Senator Hatfield’'s figure is almost exactly accurate if it
includes the 125 million board feet of BLM FY 1991-95 sales that
are involved in this case. With the FY 1991-95 sales, the
western Oregon total rises to about 3357385 million -- almost
exactly matching his 375 million board foot number. Some of the
Forest Service FY 1991-95 sales may also be in western Oregon.
Thus, Senator Hatfieid's volume number seems much more likely to
include the FY 1991-95 sales at issue here.

Senator Hatfield’s understanding of the effect of § 2001 (k)
expressed on the flocor of the Senate on March 30 seems consistent
with the broader view of the law he expressed in the Senate
Report he authored on March 2¢ and the Conference Report he
authored on May 16. Were there any doubt, the Conference Report
and the Senate Report would be much more reliable indicators of
Senator Hatfield’s views than an ihference from the volume figure
he used in his floor statement. Dept. of Health & Welfare, State
of Idaho v. Block, 784 F.2d at 901.

(2) Senatoé Gorton .

On several occasions Senator Gorton described ﬁhe amendment
(accurately) as relating to "Section 318" gales (i.e., fiscal
year 1550 sales). He never stated the amendment did not apply to

sales in other years. It is understandable that Senator CGorton
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gave his greatest emphasis to fiscal year 1990 sales since few of
the FY 1991-95 unreleased sales are in his state of Washington
(the BLM, which has most of the unreleased FY 19391-95 volume, has
no commercial timber program in the state of Washington). Any
uncertainty about Senator Gorton’s view of the amendment is
resolved in the Conference Report, the Senate Report and in his
precise explanation in the July 27 letter.

3. The BLM Oregon state office was aware in March 1995
that FY 199%1-95 sales are released under the salvage
law.

The governmment’s current position is also contradicted by
the actions of the BLM Cregon state office as far back as March
1995 when the House of Representatives first passed § 2001 (k)
(then known as § 307{(i)) with identical language. Back in March
the BLM Oregon state cffice prepared, and later distributed to
NFRC, two tables listing by name the 27 FY 1991-95 timber sales
that would be released by the néw law. Ragon Dec., 9 5 and
Exhibit 1, Tables 2 and 2. There is no reascn the BLM would have
-prepared these tables unless it thought these sales were tc be
released under the then-proposed law.

The BLM Oregon state office has understood since March that

the FY 1991-95 sales were to be released. The BLM’s actions in

** Similarly, Rep. Taylor’s precise floor statement on March

15 and his reiteration of that position in the July 27 letter
reflect his view of the statute far more authoritatively than an
extemporaneous shorthand remark he made in a brief moment of
debate on the President’s veto threat in May 1995, 141 Cong. Rec.
H5557 {daily ed. May 24, 1995), or a similar shorthand reference

in the House Report written a week before his March 15 floor
statement.
. Magx C. RuTZICK LAW FiRM
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9, and thus only about 215-265 million board feet of Section 318
sales remain to be released in westerm QOregon. This falls 110-
160 million beard feet short of the 375 million board foot figure
for western Oregon used by Senator Hatfield. |

Senator Hatfield’s figure is almost exactly accurate if it
includes the 125 million board feet of BLM FY 1991-95 sales that
are involved in this case. With the FY 1991-95 sales, the
western Oregon total rises to about 335-385 million -- almost
exactly matching his 375 million board foot number. Some of the
Forest Service PY 1991-95 sales may alsc be in western OQOregon.
Thus, Senator Hatfield's volume number seems much more likely to
include the FY 1991-95 sales at issue here.

Senator Hatfield’s understanding of the effect of § 2001 (k)
expressed on the floor of the Senate on March 30 seems consistent
with the broader wview o©of the law he expressed in the Senate
Report he authored on March 24 and the Conference Report he
authored oh May 16. Were there any doubt, the Conference Report
and the Senate Report would be much more reliable indicators of
Senator Hatfield’'s views than an inference from the volume figure
he used in his floor statement. Dept. of Health & Welfare, State
of Idaho v. Block, 784 F.2d at 901.

{2) Senator Gorton.

On several occasions Senator Gorton described the amendment
(accurately) as& relating to "Section 318" sales (i.e., fiscal
year 1990 sales). He never stated the amendment did not apply to

sales in other years. It is understandable that Senator Gorton
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March make the government’s current position untenable.

4. The error-filled Interpretation Memorandum is entitled
to no weight.

The government can be expected to argue that its Interpreta-
tion Memorandum issued August 22, 1995 should be accorded
"substantial deference" or ‘"great weight" or some similar
significance. The document is entitled to no weight at all. "If
the intent of Congress is clear, that is the end of the matter

The judiciary is the £inal authority on issues of

. statutory construction and must reject administrative construc-

tions which are c¢ontrary to clear congressional inteﬁt."
Chevron, 467 U.S. at 843 and n.§. |

Nor does the Interpretation Memorandum merit any deference.
Remarkably, it quotes neither the language of the statute it is
interpreting nor any part of its legislative history. Rather
than utilize those accepted sources, it rests its position on the
fact that "we[*?] have been involved in the debate over the
federai forests in the Pacific Northwest for a long time, as have
members of Congress." Interpretétion Memorandum at 1-2. While
*a long time" no doubt means different things to different
people, Clinton Administration political appointees could not
have taken office until January 20, 1993 -- hardly "a long time."

However long their involvement, the authors in fact have

considerable ignorance about their subject matter:

13 : : . .
Since neither of the signatories whose names are printed

on the Memorandum actually signed it, it is not even clear who
the "we" refers to.
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(1) While they say "about 4 billion board feet of timber
was £0ld subject ﬁo section 318," the actuél volume sold under
section 318 was 7.333 billion board feet, Gifford Pinchot
Alliance v. Butruille, 752 F. Supp. at 972.

{(2) While they imply that the FY 1991-95 timber sales were

subject to leas judicial review than Section 318 sales, the

opposite is true: the FY 1991-95 timber sales were subject to

unrestricted judicial review while review of the Section 318
sales was severely limited and in fact almost never occurred.

(3) While they claim “the'Supreme Court approved section
318’'s limitation of judicial review," in fact that issue was not
before the Supreme Court, which instead reviewed a different part
of Section 318 that changed substantive law. Robertson v,
Seattle Audubon Society, 503 U.S. at 434-35,

(4) While they claim that "Congress used section 318 as its
model in drafting section 2001," in fact the only parts of
section 318 that Congress used were the judicial review provi-
sions from section 318(g) that appear in § 2001 (f). None of the
substantive direction in § 2001 -- for salvage sales, Optiocn §
sales or the award and release of previous sales -- has any
similarity to the substantive provisions of section 318.

(5) While they claim a Forest Service "effects statement”
assuming the narrower interpretation of § 2001(k) was transmitted
to Congress on April 27 "and then used by members of congress 1in
their floor statements and debates," no member of Céngress ever

referred to such an effects statement, and there is no indication
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any member of Congress ever saw such a statement.

Por these reasons, the Interpretation Memorandum is not even
credible, let alone worthy of deference. It smacks of rational-
ization rather than reason,

c. NFRC has standing.

A plaintiff has étanding to seek mandamus under 28 U.S.C.
§ 1361 if he is within the "zone of interests" protected by the-
underlying statute. Silveyra v. Moschorak, 98% F.2d 1012, 1014
n.l (9th Cir., 1993). NFRC’'s members are the specific intended
beneficiaries of § 2001(k). A nonprofit corporation like NFRC
devoted to furthering the interests of its members who are the
beneficiaries of the underlying statute has standing to maintain
a mandamus suit to compel an agency to act in accordance with the
statute. Greater Los Angeles Council on Deafness, Inc. v.
Baldrige, 827 F.2d 1383, 1358 (9th Cir. 1387).

D. NFRC is entitled to mandamus relief.

Mandamue relief is available when " (1) the plaintiff’s claim
is clear and certain, (2) defendant official’s duty to act is
ministerial, and so plainly prescribed as to be free from doubt,
and (3) no other adequate remedy is available." Barron v. Reich,
13 F.34 1370, 1374 (9th Cir. 1994), quoting Fallini v. Hodel, 783
F.2d 1343, 1345 (9th Cir. 1986). Mandamus jurisdiction exists
"when a plaintiff has a c¢lear right to relief, a defendant has a
clear duty te act and no other adequate remedy is available."
Piledrivers’ Local Union No. 2375 v. Smith, 695 F.2d 390, 392

(9th Cir. 1982).
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Mandamus relief is available even whefe the interpretation
of the underlying statutory duty is in dispute. "Jurisdiction in
a mandamus action is not lacking even though the statute requires
construction to determine the duties it creates." Piledrivers’
Local, 695 F.2d at 392 (mandamus jurisdiction to determine
geographic reach of statute); 13th Regicnal Corp. v. U.S. Dept.
of Interior, 654 F.2d 758, 760 (D.C. Cir. 1980} ("as long as the .
statute, once interpreted, creates a peremptory obligation for
the officer to act, a mandamus action will lie").

Mandamus is appropriate even where the statutory deadline
for government actioh has not yet_OCCurred, if it is apparent
that "the program adopted by the government makes it impossible"
to comply with the statutory timeframe. Garcia v. Taylor, 40
F.3d 299, 302 (9th Cir. 19%4). Moreover, where the government
has stated that it will not comply with a statute, mandamus is
appropriate even where time remains under the statute for the
government to act:

The proper inquiry is whether the government
has any intention of attempting to complete
‘the administrative process before [the statu-
tory deadline]. Let there be all the time in
the world, if the government has expressed an

intention to proceed in a manner that will
violate the statute, mandamus may lie.

Id.
Mandamus will also lie even where an official’s responsi-
bilities are in some respects discretionary, where there exist

"statutory or regulatory standards delimiting the Scope Or manner

in which such discretion can be exercised." Barron v. Reich, 13
Manx C. Rutaick LAw FIRM
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F.3d at 1376; Silveyra v. Moschorak, 989 F.2d at 1014. 1In these
cases "mandamus will lie when the standards have been ignored or
violated.®" Barron v. Reich, 13 F.3d at 1376,

This case is proper for mandamus relief prior to the
September 10, 1995 statutory deadline since the government has
officially announced that it does not intend to release the FY
1991-95 sales by September 10, or ever.

E, The statute provides no alternative remedy.

In opposition to the motion for a restraining order, the
government argued that mandamus relief is not available in this
case because "the statute provides an adeguate alternative
remedy." -Gov’t Opp. to Motion For TRO at 10. Thus, the govern-
ment argues that it does not have to comply with the statute even
if, as NFRC has shown, Congress directed in § 2001 (k) (1) that the
FY 1991-95 sales must all be awarded and released by September
10.

The section cited by the government, § 2001(k) (3), has no
relevance here, and does not excuée deliberate violation of
§ 2001(k) (1) as the government suggests. Section 2001(Kk) {3}
requires replacement timber to be provided "if for any reason a
sale cannot be released and completed under the terms of this
subsection within 45 days after the date of the enactment of this
act."” There is only one statutory reason a sale c¢ould not be
released within 45 days under the statute -- if a threatened or

endangered bird species "is known to be nesting” on a sale unit.

§ 2001(k) (2). Thus § 2001(k) (3) should oaly be triggered if a
ManRk C. Rutzick LAw FiRm
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bird "known to be nesting" in a sale unit prevents release of the
unit. |

As the Interpretation Memorandum makes clear, the government

does not argue here that it "cannot" release the FY 1591-95 sales

— —— e e — - — —————

by September 10 -- it claims that the statute does not require it
£to.? Section 2001(k) (3) does not apply where the government
simply chooses not to comply with the law.

After the veto of the original bill, the Administration
asked Congress to extend the release time on these sales from 30
days to 45 days, and Congress agreed. 141 Cong. Rec. S10464
(daily ed. July 21, i995) (Exhibit 14}. Congress would not have
extended the deadline, and the Administration would not have
requested the 15 day extensioh, unless everyone understood that
action is required by the mandated deadline. Rendering the
statutory deadline meaningless is contrary to the understood
intent of the statute.

The reasen this law was needed was, in large part, that the

refused to release many of these sales for years. It would be

irrational to suggest that Congress enacted § 2001 (k) (3) to allow
the executive branch to ignore the mandatory terms of the new law
simply by deciding not to comply with the 45 day trigger.

If the court determines that § 2001(k) (1) requires the

** In their answer filed August 25, 1995 defendants denied

that they are unable to award these sales by September 10.
Answer, Y 12.
MARK C. RUTZICK LAW FiRM
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. 1 government to release the FY 1991-95 sales, the court is empow-
.2 ered to grant declaratory and injunctive relief to enforce the

3 terms of the statute. "Mandamus jurisdiction under 28 U.S.C.

4 § 1361 permit:s flexibility in remedy," Crawford v. Cushman, 531

5 ' F.2d 1114, 1226 (2d Cir. 1976), including injunctive and declara-

6 tory relief, Tagupa v. East-West Center, Inc., 642 F.24 1127,
7 1129 (9th Cir. 1981) (mandatory injunction may properly issue‘
8 along with mandamus, compelling federal defendants to carry out
9 their duties); National Treasury Employees v. Nixon, 492 F.2d

10 586, 616 and n.65 (D.C. Cir. 1974) (appropriate to issue declara-
11 tory relief after mandamus jurisdiction established).

12 In any event, the technical issue of whether mandamus relief

. 13 is available need not even be reached since the court can and
14 should also grant summary judgment on NFRC's second claim under
15 the Administrative Procedure Act, 5 U.S.C. § 706 (1), and order
16 || the government to award and release the sales under that statute
17 | as ’a remedy for its unlawful withholding of the award and release

18 of the sales.

19 F, NFRC and the companies need injunctive relief to avoid
irreparable harm,
20
NFRC and the companies it represents face irreparable harm
21
if defendants violate the mandatory terms of § 2001 (k). Congress
22
, directed the release of these sales as part of the emergency
3
, salvage program because of the timber supply shortage in the
4
25 Northwest produced by years of 1limited federal timber sale
26 offerings. 141 Cong. Rec. H3231 (daily ed. March 15, 1995)
. ' : Mank C. RUTZick LAw Firm
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(Exhibit 3) (Rep. Taylor) (sales released by § 2001(k) will
"immediately providl[e] substantial amounts of timber for mills
hurt by Federal supply reductions"). The sponsors advised the
Secretaries on July 27, 1995 that release of the FY 1991-95 sales
"is vital to the policies intended in Section 2001 ., . . to avoid
further economic dislocation in rural timber-dependent communi-
ties." Exhibit 4 at 2.

Defendants’ failure to award and release the FY 1991-55
sales by September 10 will frustrate and defeat Congress’ very
clearly expressed intent unless this court intervenes to grant

injunctive relief to enforce the terms of the statute.

6. Injunctive relief 1s in the public interest.

A court must consider the public interest in determining
whether to grant injunctive relief. Sierra Club v. Penfold, 857
F.2d 1307, 1318 (9th Cir. 1988). There is no stronger public
interest than in having government officials and agencies obey
the law. Seattle Audubon Society v. Evans, 771 F. Supp. 1081,
1096 (W.D. Wash.), aff’d 952 F.2d 297 (9th Cir. 1991). Flaunting
the clearly expressed intent of‘Congress is highly injurious to

the public interest.

MARK C. RuTZick Law Fipm
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CONCLUSION
NFRC’s motion for summary judgment should be granted.
Dated this 25th day of August, 199§.

MARK C. RUTZICK LAW FIRM
A Professional Corporation

W

‘MaYk C. Rut2ick J
Alison Kean Campbel
Attorneys for Plaintiff

By
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Attbrneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE

COUNCIL, an Oregon corporation, Civil No. 95-6244-HO

CONCISE STATEMENT OF
MATERIAL FACTS NOT IN
DISPUTE

Plaintiff,
vs.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary ©of the Interior,

Defendants.

R . . Jr ST WP AP )

For its_concise statement of material facts not in dispute,
plaintiff Northwest Forest Resource Council states as follows:

1. NFRC is a nonprofit corporation representing several
hundred timber and logging companies, including most of the
companies that have the right to award and release of the 42 or
more sales at issue in this case. Declaration of Robert E.

Ragon, 99 1-2.

2. Among the companies represented by NFRC that .are
Mapx C. Rutaick Law Firm
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statutorily entitled to the award and release of one of more
timber sales under § 2001 (k) of Pub. L. 104-19 are Rosboro Lumber
Co., Douglas County Forest Products Co., D.R. Johnson Lumber Co.,
Croman Corp., Rough & Ready Lumber Co., Boise Cascade Co., Thomas
Creek Lumber Co., Scott Timber Co., Lone Rock Timber Co. and CLR
Timber Holdings Inc. Ragon Dec., ¥ 2.

3. In March 1995 the Bureau of Land Management ("BLM")
Oregon state cffice prepared a list of the specific timber sales
that could be subject to the salvage bill. At a meeting on April
4 with NFRC, the BLM staff agreed to provide NFRC with a list of
the specific sales that would be released, and they faxed a copy
of the list to NFRC on April 5, 1995. Ragon Dec., § 5 and
Exhibit 1 (Tables 1, 2 and 3) (showing fax date of 04/05/95).
Tables 2 and 3 list 27 unawarded non-Section 318 timber sales
offered in fiscal year 1991, totalling apéroximately 125 million
board feet of timber. Table 1 lists 13 Section 318 sales with 70
million board feet of timber that would be releﬁsed under the
statute. |

4. Using information from the Forest Service and from
Timber Data, Inc. of Eugene, Oregon, a zompany that collects
Forest Service timbér sale data, NFRC's best estimate is that
there are 15 PForest Service contracts on national forests in
Oregon and Washington from fiscal years other than 1990 (:i.e.,
non-Section 318 sales) that are uncompleted. Three of these
sales have been awarded and 12 have not. The volume of timber in

these 15 sales is approximately 47 millicn board feet. Ragon

Manrk C. RuTZicx LAwW Finm
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Dec., § 6.

g, According to the U.S. Figh and Wildlife Service
biological opinion dated June 12, 1995 on the Section 318
murrelet sales, there is about 25§ million board feet of timber
in the 57 remaining suspended Section 318 sales with murrelet
habitat. Exhibit 10 at 8-%. Of this total, the FWS approved the
release of 20-70 million board feet of unoccupied units. Exhibit
10 at 19. Thus, the suspended volume ig 185-235 million board
feet in both states. Together with the 70 million board feet of
unawarded Section 218 sales, Ragon Deciaration, Table 1, the
remaining Section 318 volume in the two state.region is 255-305
million board feet.

6. About 40 million board feet of the Section 318 murrelet
sales are in Washington national forests, and thus about 215-265
million board feet of Section 318 sales remain tc be released in
western Oregon. Exhibit 10 at 9.

7. The actual volume sold under section 318 6f Pub. L.
1001-121 was 7.333 billion board feet. Gifford Pinchot Alliance
v. Butruille, 752 F. Supp. 967, 972 (D. Or. 1990).

8. The BLM administrative districts in western Oregon
subject tc section 318 are Salem, Eugene, Roseburg, Coos Bay,
Medford and Lakeview. § 318 (a)(2), Pub. L. 101-121.

9. All Section 318 timber sales were offered in fiscal
year 1990, which ended September 30, 1990. Gifford Pinchot
Alliance v. Bucruiile, 752 F. Supp. at 972.

10. Fiscal year 1991-95 timbexr sales were subject to
Manx C. RuTZick Law Firm
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unrestricted judicial review under the Administrative Procedure
Act. |

11. Less than 20 Section 318 timber sales, out of almost a
thqusand sales, were ever subjected to judicial review.

12. ©On July 27, 1995 six members of Congress signed the
letter to Secretaries Glickman and Babbitt that is attached to
plaintiff‘'s Memorandum In Support of Motion For Partial Summary'
Judgment as Exhibit 4.

13. Senator Murkowski is Chairman of the Senate Energy and
Natural Resources Committee. Senator Craig is-Chairman of the
Forestry, Conservation and Rural Revitalization subcommittee of
the Senate Agriculture, Nutrition and Forestry Committee.
Senator Gorton is Chairman of the Interior Appropriations
subcommittee of the Senate Appropriations Committee. Rep. Young
is Chairman of the House Resources Committee. Rep. Taylor is Me-
mber of the Interior Appropriations subcommittee of the House
Appropriations Committee. Rep. Roberts is Chairman of the House
Agriculture Committee, which has jurisdiction over forestry.

14. The Congressional Record and 'Cdngressional Report
excerpts attached to plaintiff’s Memorandum In Support of Motion
For Partial Summary Judgment as Exhibit 1-4, 6-12 and 14 are
accurate copies of the referenced documents.

15. The excerpts from the U.S5. Fish and Wildlife Service
biclogical opin;on on Section 318 marbled murrelet sales attached
to plaintiff's Memorandum In Support of Motion For Partial

Summary Judgment as Exhibit 13 are accurate copies of the

MARK C. Rutaoce LAw Firm
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‘referenced document.

Dated this 25th day of August, 1995.

MARK C. RUTZICK LAW FIRM
A Professional CorpQration

By:

Mark C. Rutzlck
Alison Kean Campbell
Attorneys for Plaintiff

Manax C. Rutzicx Law Firm
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104TH CONGRESS REFORT
1t Session } HOUBSE OF REFRESENTATIVES [ 104-124

MAXING EMERGENCY BUPPLEMENTAL APPROPRIATIONS FPOB ADDI-
TIONAL DISASTER ASSIRTANCE AND MAKING RESCISSIONS FOR THE
FISCAL YEAR ENDING SEPTEMBER 80, 1065, AND POR OTHER PURPGERS

May 16, 1966.—Ordered $0 b printed

Mr. LIVINGSTON, from the committee of conferencs,
submitted the following

CONFERENCE REPORT

{T6 acrompeny HLR. 1158)

The commitiee of conference on the disagreeing votes of the
two Houses on the amendment of the Senate to the bill (H.R. 11568)
“‘making smergency mpplmmm'pmtwm for additional dis-
aster essistance and for the fiscal yaar ending
September 30, 1995, and for other purpoees,” having met, after full
and free oonferenee, have agreed to recommend and do mcommend
to their respective Houses as follows:

That the House recede from jts disagreement to the amend-
ment of the Senate, and agree to the same with an amendment, as

. follows:

] lnheuafthemattersttmkenmdlmertedbyuidamuudment,

th-efoaowwmnumappmpnaud,outofmymwymm

Trecsury not otherwise to provide supple-
? r:rppmmbd, P mm"‘:ﬂu

terrorism initiatives, :
that occurred at ma City, and making rescissions for the

ﬁnealymrendmg&ptanberao 1885, and for other purposes,
namely:

-
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TITLE O—GENERAL PROVISIONS
EMERGENCY TIMBER S8ALVAGE

The managers have incuded bill language (section 2001) that
directs the appropriate Secretary to prepare, advertise, offer, and
award salvage timber sale contructs utilixing emergency processes
sad pmigdmh&lﬂuh their expectation of

on of per-
formance have g:luded salvage timber sale volume requirements
in this statgment. The managers have not included volume require-
menta diree.ﬂcbin bill language but expect the Secretary concerned
to reduce b salvage volume and award additional salvage
sale contracts to the maximum extend feasible. However, the man-
agers underscore their intent that the salvage volume levels are
not merely aspirational; each Secretary is expected to meet the vol-
ume levels specified herein. .

The managers, in cooperation with the authorizing committees
of jurisdiction, have agreed to monitor the USDA and BLM
progress toward meeting the sal levels set out herein. The
committees of juriadiction will y assess the reports to deter-
mine whether or not the agencies have met the salvage levels put
forward in the statement of the m rs. Depending on perform-
ance, the need for volume targets will be reevaluated in future ap-
proptriations bills, beginning in FY 1998,

Forest Health

The managers note that the amargency forest health situation
from fire, insect infestation and disease has approached epidemic
levels. As a result, the backlog of dead and dying trees in National
Forests and othsr public lands is subatantial.

In part, the severs risk of permanent damage to forest land ne-
cessitates removal of dead, dying, and salvage trees before greater
damage occurs—including second phase fires which burn hotter
and destroy land and streams. Once removal of salvage tress oc-
curs, reforestation is required by the emergency salvage provision.
Reforestation will facilitate regrowth of heulzy forests that are
less prone to fire damage, insect infestation, and disease.

uch of this salvage volume must be removed within one year

or less ftg‘ the timber of retain mm economic value, and to
revent future disasters from can ently damage
orest land, eradicate wildlife, and ruin nquat‘c hahitat.ﬂ{‘hmxbre.
themanmnhnuindudadbmhmmtopmﬂgemnm

tools to te environmental , streamline, adminiatra-
tive p ures, expedite Judmm and give maximum flexi-
bility to the Secretary concerned in order to provide salvage timber
for jobs, to improve ferest health, and prevent future forest fires.

The rs expect the agencies to implement available flexi-
bility to achieve maximum returns and that agency personnel expe-
ditiously process the environmental documentation needed to final-
ize emergency timber sales.

PAGE
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Volume Levels
&Demumns‘ the capab t'h"c:;mtlml? mbw
orest
Bureau of Land Management to the em na-

-nd to respo
ture of the forest haalth situation. For the Forest Service, the -
enta uuhmitted indicate that the total merchantable salvage wol-

. ume ( anddpngtuu In nationa] forests «xcesds 18.25 BBF.

%
o]

'I‘ha o identifi tg MBP of v:lgﬁme ‘;ll’mh is eco-
durmg next years, & complying
mth buw rest lan ltowardlbxp M measures.

?m terest in the Forest Services assessment that
675 BB bocnlhbled\ldng next three years
mdxtod rocedures of this section, without violntingthe

substnntive roqummenu of exinting environmental laws. This vol-
ume eotimate was developed by Forest Service line managers and
biologiats. The Forest Service reports that there is a significant
margin of error (+/—26%) in these estimates, and it is reasonable
toexpectt{u &evﬂm&ymm&nenaewhatu?n-the-
ground implementation gets erway. Given margin of error
in the estimates, it a. the Foreet Service could meet the sal-
vnge volumes in the House bill without sacrificing the substantive
.aiecum of all env:ronmenul laws. The Senate bill contained no

volumes,

The managers extended the provisions otthu section through
FY 1997, effectively making the 's duration 2.6 dyearn
Based on the capability statements Forest Service an
lar representatives by the Bureau of Land Management, the man-
agers expect that the procedures of this section will expedite the
implementation of existing programmed salvage volumes and allow
the Secretary ongncultuu to prepare, advertise, offer, and award
contracts for an additionsl increment of salvage volume as follows:
FY 1995—760 million board feet; FY 1996—1.5 billion board feet;
FY 1997—L5 billion board feet. These programmed levels for the
FomtSorvicemmtdnAdmtho.mhmmttotheAprﬂ%
lﬂs.murmthoChmnnd‘theHouuRewumcomﬂm

Sumlu-ly the managu-s timber salvage pro-
Su.:rmgos_ l.nhnor as follows: FY 1995—115
n'ulhon board foet; FY 118 million board feet; FY 1897—118

feet.'lhunumbonmwithmthemgeefuhwe—
menthmmﬁmmtdlymdpwmm
md&mwmﬁﬁddmndihmdmomm addn-

mmnnmhnu ?mﬂngontheugenaes
progress in implementing the pmcadum ion in crder to
reassess their expectation conmming achievmnt of specified sal-

vage volumu and agency The managers expect that
the committees of jurisds remain actively involved in the
monitoring of the emergency sslvage program.

Process

The managers intend that as the environmental processes
completed for individual sales, the Sacretary oone;m may d:o:::

BRERLL S e e s i bt ep g b o
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among the completed combined documents to determine how sales
should go forward. . .

The bill language provides a process for judicial review of
emergency salvage salea by the Federal District Courts. The man.
e atie syt on 45 Sareere Tequired pending thefng
sactiona. Automatic stays for are ired peny e i
decision :ﬁ rgnu;ew atha mﬁﬁm district c::ln't within that
time period. to the exigenty e emergency salvage situation
administrative appeals are waived, . .

For emergency timber salvage sales, Option 9, and sales in
Section 818 areas, the bill contains which deems suffi-
cient the documentation on which the sales are based, and signifi-
eantly ites legal actions and virtually elimingates dilatory
logul lenges. Environmental documentation, analysia, testi-
mony, and studies conceming each of these areas are exhaustive
and the sufficiency language is provided sc that sales can proceed.

managers are sware of the high cost, time, and persoanel
commitment needed to mark salvage trees individually. The man-
agers also recognize the requirement for federal agendies to des-
ignate timber authorized for cutting. Federal sgencies are directed
to determine the extent to which the use of designation by descrip-
tion is practical and are further directed to use the most effective
method of designation to prepare salvage timber sales. )

The emergency salvage provision clearly prohibits harvesting
in National Wilderness Pregervation Syastem lands, roadless areas
designated ebdy Congress for wilderneas study, and roadless areas
recommended for wilderness designation in the moat recent land
mnmagament_ pitan. Lands not specifically protected by the provision
include prohibitions such as agency initiatives, timber sale screens,
interim guidelines, settlement agreementa, the CASPO Report, ri-
parian areas covered by other injtiatives, and any other area where
the agencies restrict timber harvesting on their own accord.

e bill also allows all sal saleg proposals in development
on the date of enactment of this to be immediately brought into
conformity with this, the emergency salvage provision.

Reporting

The bill language directs the agencies to prepare a report by
August 30, 1895, detailing the steps the cy is , and in-
tends to take, to meet salvage r lﬁzn volumes. report
abal] also include a statement of the intention of the Secretary con-
cerned with respect to the salvage volumes ed herwin.

The managers will carefully review the istration’s imple-
mentation of salvage pr?nm. and, if found & be inadequate,

as dosmed necessary

will employ such actions . Such actions might
include, but are not limited to, reallocation within budget cat-

.egories or other prioritizations to be determined by the Congress.

Option 8
The managers have retained bill language added by the Senate
that provides the Forest Service and Buresu of Land egement

the authority to expedite timber gales allowed under the Presi-
dent's forest plan for the Pacific Northwest, commonly known as

[0 T

EXHIBIT
PAGE




137

option 9. The managers are concerned that the administration has
not made the necessary efforte to fulfill the commitment it mede
to the people of the mﬂ:n to achieve an annual harvest level of L1
billion board feet and have included bill language to assist the ad-
ministration in this effort. .

On December 21, 1994, the Federal District Court issued an
opinion upholding option 9 as walid under &ll present environ-

mental laws, The 8 wish to make clear that the bill lan-
guage does not independently validate option 9 and does not re-
strict pending or future challe

The managere have added bill language to eliminate the need
for an additional environmental lmrm staternent in order to 8
up the issuance of a final 4d) rule, which will provide ited
relief to thousands of nonfederal landowners in the region. The
managers understand that the Secretary of the Interior is extend-
ing the comment period on the pro Section 4(d) rule, and ex-
pect the Secretary to review the extensive Special Empha-
sis Areas in Washington to assure regulatory relief for nonfederal
lands, particularly in light of new owl population data on the
Olympic Peninsula. As provided in bill language, the managers
have agreed that no environmental impact statement will be re-
quired for the Section 4(d) rule notwithstanding the outcome of
pending litigation over Option 9. Finally, nothing in this provision
is intended to prejudice the outcome of pending litigation over En-
' dangered Speciea Act Section 9 prohibitions.

Released Timber Sales

The bill releases all timmber sales which were offered for sale
beginning in fiscal year 1990 to the date of enactment which are
located in any unit of the National Forest System or District of the
Bureau of Land Management within the geographic area encom-
passed by Section 818 of the Fiscal Year 1990 Iaterior and Related

ncies Appropriations Act. Included are all sales offered, award-

, or unawarded, whether or not bids have subsequently been re-
jected by the offering agency, with no change in original terms, vol-
umes, or bid prices. sales will go forward regardless of whether
the bid bond from the high bidder has been returned, provided it
is resubmitted before the harvesting begins. The harvest of many
of these sales was assumed under the President's Pacific Northwest
forest plan, but their release has been held up in gﬂ, by extended
subsequent review by the U.S. Fish and Wildlife Service. The only
limitation on release of these sales is in the case of any threatened
or.endantﬁ:ed bird species with a known nesting site in g sale
unit. In case, the Secretary must provide a substitute volume
under the terms of subsection (kX3).

PUNDS AVAILABILITY
The counference agreement retains a Senate provision (section
2002) mm:ﬁ‘:g funds availability to the current fiacal year unless
otherwise stated. The House bill contained no similar provision.

EXHIBIT
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the Federal Response Plan, and for modifying and expanding the
Federal Response Plan. t S F

Emergency Managemant Planning and Assistance
The conferees a supplemental & riation for fiscal
Zlear 1995 of “,47?%.“ Thia -lzlount, not usod in either the
ouse or Senste bm requestad by the President in his May
2, 1995 to urgent o Lridnﬁ‘fium the bombing
of the Alfred P, Murrah Federal Building in Oklahoma City, Okla-
homa. This amount will provide for the development of new plans ‘
and procedures for an efficient nse to a terrorist event under 4
the Federal Response Plan, as as for incressed traipning and
exercises associated with such a response for State and local emer-
gency personnel,

CITATION

The conferenes ent smends the Senate citation of the
bill to reflect the inclusion of emergency supplemental appropria-
tions for the anti-terrorism initiatives and for the recovery assist-
ance for the tragedy that ooccurred at Oklahoma City. The House
bill did not contain a citation.

The conferees agreement amends the title of the bill to be com-
patible with the amended enacting clause and citation.

CONFERENCE TOTAL~—WITH COMPARISONS

The total new budget (obligational) authority for the fiscal year
1995 recommended by the Committee of Conference, with compari. -
sons to the fiscal year 19956 budget estimates, and the House and B LR M
Senate bills for 1995 follow:
Budget estimaten of n;;“{obligtﬂmd) authority, fiscal year 1995.. ﬁ:;&:‘?.ﬂaﬂ.lﬁﬁ

H fiscal 362,239
Senate Mm 1995 - 8,511.284,450
Conference agreement, flacal year 1995 -$8,029 496,876
Bu -ﬁmuw: of new (o:ll&ﬂml) suthority, fiscal year
o - LT
Ptrdy e o bl 4 o e18'262/428
BOB LIVINGBTON,
JOHN T. MYERS,
RALPH REGULA,
JoHN EDWARD PORTER,
HAL ROGERS,
JOE BKEEN
FRANE R Wou'.
Tom DELaY,
BARBARA F. VUCANOVICH,
gm LicHTrooT,
RoN P .

'ACKARD,
Managers on the Part of the House,
MARK O. HATFIELD,
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Calendar No. 39
104 CONGREDS REronT
1ot Bession 8ENATE 104-17

LY LR

MAKING ADDITIONAL SUPPLEMENTAL APPROPRIATIONS
AND RESCISSIONS FOR THE FISCAL YEAR ENDING SEP-
[ TEMBER 80, 1995, AND FOR OTHER PURPOSES

MARCH 24 (leginlative day, MARCH 23), 1995.~Ordered to be printed

- —— s+ —

. Mr. HATFIELD from the Committee on Appropriations,
submitted the following

REPORT

[To accompany 8. 617]

The Committee on Appgfdaﬁm reports the bill (8. 617) mak-
ing additional mp%l:men aggmlprintmnn and reaciagions for the

fiscal en ptember 995, and for other
ports envonblgl:gmm and recommends that the bill Jo pass. ~
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TITLE I—GENERAL PROVISIONS

TIMBER BUPPLY

Bection 2001. The Committee is concerned about the impacts of
current policies on timber supply and forest management issues on
timber-dependent communities across the Nation. The Committee
has included language in §ts bill to assist the administration in its
commitment to conduct aggressive forest health operations, and to
provide harveatable timber to the people who live and work in the
region of option 9—western Washington and n, and northern
California. El'he Committee acknowlodges that the administration is
currently ungble to take the prompt action needed on these impor-
tant ingues, in large part, because of duplicative enﬂmnment.afo re-
strictions, anad the filing of legi;haﬂengu. The Committee has in-
cluded language to give the a istration the opportunity to fulfill
its coramitment to the 1peu;:ule of the Pacific Northwest to provide
some level of harvest of timber from Federal lands, and to imple-
ment an aggressive program to restore health to our Nation’s for-

ests.

Emerge salufe timber sales.—The Committee has included
bill langtmn?e to address the emergency situation in our Nation's
forests created by past wildfires, increased fuel load, or bug in-
feated and diseased timber gtands. In 1994 alone, nuﬂg‘: billion
board feet of timber on Federal lands was killed by fire, firefighters
died ﬁghﬁn% the summer fires, and Federal costs to fight the fires
approsched $900,000,000.

Brompted E this Committee last year, the administration isgned
a report on the health of western forests and recognized the need
to conduct mw, and other important forest health
operations, The tiee s concerned, however, about the slow
action by the administration to expedite the preparation and award
of salv. timber sales nationwide. Quick action by the ncles is

critical use of the short lifespan of burnt, dead, , blow
down, and bug infested timber stands. Adding to the emugeng sit-
uation is the need to act to conduct these forest health op-

erations before the start of the upcoming fire ssagon.
The Committes notes that the House has included language on
this subject in its bill. The Senate’s language takes a aimilar ap-
roach with a few ‘exceptions. The bill
rvice and BLM expeditd to prepare, offer, and award salvage
timber sale contracta for the and of dead, dying,
bug infested, downed, and bumt on these Federal lands ns-
ﬂonmmﬁmdummmmpemmwpm
on n
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tional salvage timber to the maximum extent feasidle.

Due to the em situstion in our Nation's forests, and in an
effort to give each the ability to meet both the target vol-
umes and to work to higher volume target, the bill lan-

sales under this section

bill to satisfy the requirements of applicable Federal environ-
mental laws. The Committee urges the agencies to te these
timber sales, and does not believe that the issuance of regulations
is necessary to implement this provision. Furthermore, because of
the emergency natire of these sales, the bill language alto provides
for an ited process for legal challenges to any such timber
sale, and limits administrative review of the sales,

Released timber sales.—The Committee also includes language to
release a group of sales that have alresdy been sald in the region
affected by section 318 of the Fiscal Year 1890 Interior and Related

ncles Appropriations Act. Included are all gales offered, award-

, or unawarded, whether or not bids have subsequently been re-
jected by the offering mgency. The harvest of these sales was as-
sumed under the President's Pacific Northwest forest plan, but
their release has been held up due to extended subsequent review
by the U.S. Fish and Wildlife Service. Release of these sales will
remove tens of millions of dollars of liability from the Government .
for contract c¢cancellation. The only limitation on release of these T st bl s
sales ig in the case of & neeting of an endangered bird gpecies with
a known nesting site in a sale unit. In this case, the Secretary
zn;gg provide a substitute volume under the terms of subsection
L] .

Option §.—The Committeec hag also included bill language to pro-
vide the Forest Service and Bureau of Land Management the au-
thority to expedite timber sales allowed for under the Pregident’s
forest plan for the Parific Northwest, commonly known as option
5. Option 9 was by the of Interior cnd Agri-
culture on (.wrﬂ 13, 1894, and promised the people in the region
of c?tion 9 ington, Oregon, and Caglifornia) an annual harvest
of 1.1 billion feet. Despite this commitment, in fiscal year
1994 only 247 million boerd feet of timber was offered from com-
bined Forest Service and BLM lands from the reglon—ihis total is
dramatically less than that promised to the region in option 9. The
Committee i3 concerned that the administration has not taken the
efforts necessary to fulfill the commitment it made to the people of
the reglon to schieve san annual harvest level of 1.1 billion
{ﬁts :ﬂn_d r:as f{ncluded bill language to assist the administration in

Q.

On December 21, 1094, the Federal Distriet Conrt issued an
opinion upholding on ? a8 valid under all present environ-
mental laws. Other enges to option 9 are pending and are not

EXHIBIT 2
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prejudiced by this provision. The Committee Wishes to make clear
that the bill langusge doas not independently validats option 9 and
doeg not restrict pending or future r.g:uengu to option 9.

The bill specifies that timber sales prepared under the
prvlin 30 B TS o Bl St
P Oor an process for enges, and limits
administrative review of such sales, :

The Committee urges the administration to itopement promptly
each of these provisions upon the date of enactment. ,

AVAILABILITY PAY AMENDMENTS

Sections 2002-2005. The Committee has included several generat
provisions which technically alter section €38 of Public Law 103-
329 with respect to availability pay. One change relates to Offices

of Inspectors General. The Committee recognizes that the mission -

and caseloads of a number of Offices of Inspectors General have not
demonetrated the need to employ significant numbers of 1811 ge-
ries criminal investigators. Additionally, there has not been an his-
torica) basis for these criminal investigators to work unscheduled
duty hours in excess of their required work hours. The Committee,
therefore, hag included | age which tir:widea for some discretion
by the inspector general based upon need in that Office for
such additional duty and compensation. Should an inspector gen-
eral exercise the discretion not to apply this compensation to his/
her 1811 agents, those criminal investigators 8 not be consid-
ered exempt from the Fair Labor Standards Act guthorized in the
Availability Pay Act.

Another change deals with scheduled and unscheduled duty.
Scheduled and unscheduled duty have separate and distinct defini-
tions for the u?oaes of compensation. The conflicting lan e in
the law administrative difficulties for the agencies and cre-
ated eircumstances for 'ﬂgtentia] litigation.

The technical amendment will provide flexibility and discretion
to the agencies. While the Committee recognizes that agencies
should compensate law enforcement officers for overtime hours
scheduled in advance of an administrative work weekd;s provided
in title 5, section 8542, criminal investigators muat recognize
that cies cannot always anticipate in advance the exact num-
ber of hours which may be nqulrodp;or such schedulad duty.

Criminal in tors mugt recognire that on days when over-
time is acheduled, there may be the need for addjtional work hours
in mhm the ldmdﬂduled or other varled ?ﬁ':g‘d Reasonable
agen: on in an , estimating, an uling over-
ﬂme?us is acceptable. lhm or directing agents to work un-
”hﬁﬁﬂ i;luty houupubkdurlggbn work dgy t"’]whl indﬁumm&udg
overtime is acce an appropriately compensa
the avallability pgl tion. The egmngu to the section 833 rec-
ognize the distinction the two forms of overtime duty an
at the same time, provide some discretion to be applied in
faith by the agencles in order to consolidate overtime compunsation
and save agency funds,

The last technical change to section 833 will include US. Cus-
toms pilots (sircraft series 2181) nnder the Awvailshility Pay Act
provisions. This change will parmit the uniform application of com-

!
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emisaions,

8c. 305. The Congreas Ainds that the 1960
améndmenta to the Clean Alr Act (Public
1a%w 101-5i8) supmrsaded priar requiremsents
of the Clean Alr Act regarding the dem-
onstreation of attainment of pational ambi-
ont air quality standards and eliminatsd the
odligation of Lhe Administrutor of the Bmvi-
rormental Protection Agency to promulgate

aing Act of 1974 (18 U,8.C, 1608(a)); and

ublic landa, ay defined in section 10%s)
Fedara) Land Policy and Management
A: of 1978 (4 G.A.C. 1703(e)).

9.8

wno-
newabls Resources Flanning Aot of 1074 (16
MB.C. 1804) far a unit or anits of the Pederwl
dasaribed in paregredh (AXA); or

(B) a land use plan prepured by the Burean
of Land Management pursuant to section 33

ESEGES A e
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apd
m-mmmmum«mm
in paragraph ($X(B), the Becretary of ths In-

m BALVAGE TIMBER BALE VOLUMES —Tha
salvage timber sales sold under this sub-
section during the smergency period shall

{rogTammed

(A) For Pedernl lands described in sub-
sootion (ROIXAI—

(1) Dot less thad 3,000,000,000 board feet dur-
mm first year of the emergency period;

(11) oot less than 3,000,000,000 board feet
ng the second year of the emergency pe-

L

_(B) For Federal lands described in sub-
section (a)@XB)—

(1) Dot lese than 115,000,000 board feot durs
ing the first year of the emergency period;

(1) not Jems than 115,000,000 board foet dar-

tional Enviconmantal

[N PR A ) i

. aares —Tha Becrotary coDOSTDed mAY

H3217

.mtﬂ'wﬂuﬁmuﬂlﬂm&
wralustion, of ifformation appliss to the
Pederal lands oovered by ths proposed mle.

@) TIME FERInDS FOR, AND RARPGRTING OF.

SALBE— .
(A) FIRST YRAR. —INOT SAIVAge timber dhles
oonducted PUIOADL 10 Mibeection (b) during
the firgt year of the eMaIgedioy period, the
00DOIEDIE SRAL— .

Secrviary
(1) ofter salos which contain fifty perosat
of the totel timber volume required parsoant
2 s besetioo mmnmmnnmum
u-wh.ﬂmmnmswmum_

mmmmnmmmm
volnms required pUrSFUANt to SOBMMGEIOD
maxt)w(bmm).ummwh.
evenly distritaited throughout the remainder

riod, the Secretary shall~

{1) offer sale4 Which Mﬂnmmt
ﬂmmmwmmmﬂmm&
%0 subsection (VINIXAXH) or (OXINBXH), a8
the Osde MAY be, Within 1 montds of tha
date of snactment of this Act, and

(1) offer sales which 0ODtAID the remAINIDg
volume requirsd Durscant to SUbSection
maxuu) of (DXIXBXIL), an the case may
be, within the remalndar of the year.

(l)mbmmmnmwmm
mittoe on Rescurces of the House of Rep-

() SPEAL RULES TOR &

mivage sales iptendsd fof the second year of
the sIMCrgenoy period defore the atart of the
second year if the Secrwtary conoernad
tarmines that the preparntion,
ment. offering, awanding, and opsration of
soch sales will Bot interfere with slvage
timber sales required during the first year of

i

shalt wmmmm-mnow
timber sajes to be offered under subimeotion
(b) on the basls of the Analysis oootainad in
the doopment or 4oouMments PrwDifed pursn-',

mmmmmomamuam@
tracting procedures, to prepare aad advertise
mumw-mum-ummu
mest - the sppitoable schedule mpecified tn
parngTaph (3). The providons of ssoticn
NdX1) of the Fedara] Workforce Rastractur-
ing Act of 1094 (Public Law 108-208) shall Dot
apply to ALY forther employee of the Depart-
mant of ths BeoMetary coooarnad re~
osived & voluntary separation Inosntive pay-
ment anthorised by such Aot ar ascopia em-
peragraph.

ok activities are likely to axcesd the reve-
oues derived fromn such astivities.

(6 EFFecT O8 OTHER LAWS.—The doom-
ments and proosdures required by this sso-
tioy for the mreparmtion, advartissmeat, of-
foring, awarding. and opsration of any sal-
vage timber male sbject to wabwection (b)
thall be dsemed to swtisfy the requiremanta

EXHIBIT —l——
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of oIl applicable Pedern! laws (and reguls-
unplementing suob laws) including bat

»ot limited - .

{A) The Porest and Rangsland Renewsble
Rescuross Flanning Act of 1976 (18 U.B.C. 1500
ot 8eg,). .

(B) Tha Padarul 1and Folicy and Manege-
oot Aot of 1% (63 UA.C, 1701 ot seq.)

- Rnvironmen'

g

T

on.

(o) ADMDIETRATIVE REVIEW. —8alvage tim-
ber splos coDducted under subsaction (b), and
any docision of the Becretary concernsd in
ocoppection with much sales, shall not be sub-

(N JUDACIAL REVIEW.—
(1) PLACE AND TIME OF FVILING.—A salvage
ber sale to Be oonducted under suhsection
(b) shall b subject to judicial review only it

located. Any chillenge to0 such sale must be

filsd 10 wuch distriot court within 15 days

after the date of initial advartisement of the
le.

h EFFiCT OF FLLING ON AGENCY ACTION.—

For 4§ days afier the date of the filing of a

. matmegtion (b). Bactiop WS of ttle & United
States Code. shall oot apply 10 any challenge
to spch & sale. :

(4) BTANDARD OF REVIEW —The oouris shall
Mave aocherity to enjoin tly, order

mofification of, or void ap iDdividual eal-
age timbar paje if it is detarmined by a trial
on the merits that the decizion to prepare,
sédwartise, offyr. award, or oparats such sale

MARK C. RUTZICK
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& Gecimion within 45 GAYS. tha digtrict

implamaent this section Or oarry out the an-
(1) AWARD AND RELEARE OF PREVIOUSLY OF-

el
gfgﬁstzaa

1

minute rals for a pariod 0ot Lo, excesd
10 houre. ’

No amsndment to the amsndment in
the nature of a substituts made in
arder as original text ahall be in order
unless (rintsd as an ameniment to
HER 1153 or HR. 115 in the porticn of

E
|

March 15, 1995
mhvol of budget anthority in the

It aball Dot be in ordar to conxidar ah
amgndraent proposing to redistridbute -
budget antharity within the net level
of budget authority in the bill
within a chapter of the bill or, in the
cage of s title of the bill not organised
0y chapters, within such €itle.

The text of the amendment is a8
lows:

Amendmaent offered by Mr. LIvINosSTON:
Page 50, strike }no I8 thyrough I1.

Page 5, Une 18, strike 53,000,000 apd 1n-
sert “$T5.000.0007".

The CHAIRMAN. Under the rula, the

fol-

in support of the amendmant, and a
Member oppossd will be recognised for
15 minutes.

The Chair recognizes the gentlerman
from Louisiana Mr. LIVINGATONX]. ’

Mr. LIVINGSTON. My, Chairman, 1
am delighted to yield 5§ minutes to the
gentieawoman from Californis [Ms, ROY-
BAL-ALLARD].
man, HR. 1158, in its ¢current form, in-
oludes & number of harmful resciasions
that specifically target the most wul.
nerabla segments of our Nation's popu-
lation. Thass propoasd rescissions dis-
proportionatsly affoot saniors and the
dizabled, among others, but bharely
touch the billions of dollars annually

thousands of frall seniors and pearaons
with diasbilities by providing vital,
ponmedical services. Thene sarvioss in-
cluds meals, transportation, and per-
sonalised saxistancs to baths and dress,
got in and out of bed, and to acceoss
wheslchairs. The Also fonds
the retrofitting of individual dwelling
unita and the renovation of facilities
for supportive ssrvioss that enhanoce
independent lving. The $37 million to
be restarsd by this amendmant would
provide vervices to over A.300 eldariy
and handicapped persons throughout
the country.

EXHIBIT el o
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March 15, 1995

eonditlons while providing the sccond-
ary benefit of increased fiber supplics
for our region’s mills. .-

Mr. Chalrman, I would have liked o
offer a balancad alternative to this pro-
posal today, but the Republican iasdar-
ship would not allow it. The issue
skould never have begn brought to the
flocr in this fashion. Balvage and farest
Baalth ghould be properly dedated in
the committess with jurisdiction and

and not writien by special in-
tereats in the back rooms out of the

groen timber t0 be harvasted.

I have logislated salvage before, but I
did it properly in my first term in Con-
gress. I played & major role in resclving
a salvage controversy at least as con-
tentious as the forest dabate now rag-
ing here in Congress. The Bilver Fire
bturned and erodes this area of the
Siskiyou National Forest, long de-

fendad by environmental activists. *

That salvage was successfully dope
without harm. We could do the same
acroas the Western United States {f we
ware given the chanoe 1o offer a proper
amendment.

. Chairmen, for too long, the extremes in
e Gobote over wesiem forast

MarK U, RUIZIUK
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tions, The lorest haskh orisis is ihe result of
Jong term drought and a century of human im-
in the torm ol fie suppression, timber
and ®w introduction of foreign
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yleld 3 minutes to the gentleman from
North Carolina (Mr. TAYLOR), ths spon-
mor of the amendment and a distin-
guished member of the subcommittes
Mr. TAYLOR of North Carolina. Mr.
Chairman, in 2 minutes | can tall my
colleagunes several things about this.
it will restore forest

true. Sclentista recognize that the for-
ests are yndergoing & serious ecological
decline because of a lack of manage-
ment. Fire disasters, unnatural spectes

foreat bealth, and this legislation
which haz Desant worked out with profas-
sionals, 1t bas been worked out in con-
sulting with tha Farest Servica., as
many people a3 we could find to try to
alleviate this emergancy wears brought
in ip this short period of time, and ft is
an emergency. Even the chief of the
Forest Service, Mr. Chairman has said
we need to increase our aalvage cutting
for foreat health.

Second, there are tans of billions of
dollare of revenue coming to the Treas-
ury, or millions of dollars of revenue
coming to the Treasury It {s pot »
joss. CBO scored it 337 million last
year. FPA says it could be as much as
3650 million. 8o it is & vory positive
revenue produosr,

Third, 1t will stablilise the oost of
homes. It will creats jobs. and that ia
why the home iflders, and realtors
and many others are supporting this. It
will croate thousands of johs all across
this ccuntry in & inoch Deeded ares,
putting timber in the pipeline, and
that is why the Teamsters Union sup-
ports it. It 1z why tha Wastern Counaall
of industrial Workers supports it. the
United Paperworkears Intarnational
Union supports it, the United Brother-
bnod of Carpenterv: supports it, the
International Association af Maohin-
ists and the Ammoclation of Westarn Pa-
porworkera, because theoe are mon and
women who make the livings of this
country and recognize that this will
produce jobs, and they are endarsing
this amendment in this legislatian,

Mr. Chairman. it is an opportunity
for us. It is An opportunity for us to

3
3
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July 27, 1995
‘Tl Honorable Den Glickman
Secretary of Agriculture
U.S. Deparmnsent of

Agriculturs
14th Strect and lndepeadstcs Ave., 5. W,
Washington, D.C. 20250

The Hanorsbis Bruce Babbint
Sceretary of the Interior

- U.S. Department of the Intetior
18th and € Swress, N.W.
Washington, D.C. 20240

Dear Secretary Olickman and Secretary Babbitt.

As respoasible commintes chairmen and other interested Members of Congress who
will oversee the Administration's compliance with the salvige timber program cpacted by
Congress m Sectiom 2001 of HLIL 1944, We are geugtwed the Preshdeun bay giveu Lis covumit-
mant to caryy out this vieal program with the il resources ofhis Administretion, end we want
10 assist your departments in ther efforts to fulfill the congressioml policies expressed in this
program. To that end, you can expect our active oversight of your implementation of the

measuce.

The slvage lagisition will roquire prompe and cffactive petions by the Forest Service
and the Durceu of Land Manggoment, ia some casnt within 45 days of enactment of the law.
Becsuse time is 0 eritical, x0d because the need 10 restore timber SUpply 10 dependent
communities is 80 urgent, we are writing this letrer to tssure that your departmants embark
from the outset on the peth intended by Congress it enscting iy isglslatian. Other lettens

may follow ag we review implememsdon of various elemartts of the progam.

We are concernsd gt pretisnioary reports thar the Office of Forestry and Econotnic
Development in Portiand, Oregon may be operating under soma vital misunderstandings
about thi¢ legiation, and we want to enmore thet any such misunderstandings are corracted
before we are unncecssarily in conflict with the Administestion. The isterpresation of the
Offics of Forestry and Ecooomic Development ia, in savena] mnporumt respects, 2 0dds with
the resulis of Adminimration-Congressional agreeements and the terms of the legidatiom.

owerr 3
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L We want 0 mako it clear that subsection (k) of the satvage legisiazion eplies
within the geogrephic arca of Netional Forest units and BI M disgtricrs that Were subject 1o
Section 312 of the Department of Interior and Ralated Agencies Appropriadons Act, Fiscal
Yeur 1950, Pub. L. 101-12], end within thet geographic area requires the release of alt
previously offcred or awarded timber sales, including Soction 318 siles 53 well as all seles
offered or awvnrded in other years (such as Fiscal Yoars 1991-95) that are not subject to
Scction 318. The reference © Section 3118 in subsection (xX(1) defines the geographic aren
that is subject to subsection (k).

This interpretation i vital 10 the polieics torended in Scction 2001 The legislation
directs all sales referenced in sgheection (k) 10 be releyved promptly w local mills to avoid
further cconomic ditlacation in ngral timber-dependent communitics.

2. We have been tafonmed that the Office of Foresmry and Ecenomic Develop-
ment has suggested that subsection (kX2) bars the relcasc of any timber safe unit thar has
previously been determined o be “occupicd” by s marbled murrelet. This interpretarian of
the law (1) direedy Sgﬁnxgﬁﬁ&&ggp&?g
tion: () impoves 1anguage whicl we explieitly rejectad; end (3) ic flatly illegal.

Subscction (k)(2) bars the release of a timber sale unit caly if 3 thremened o
endanyered bird specics *is known o be nesting” within the unit. quuvu«oﬂww.sﬁr
narrowsy than all “occapied" units, for thres resons:

3) Wc werg thoroughly infarmad and understand that the expert mabled mumeler
biologists defing occupancy of an ares ag much broader than nesting.  We have been
infermed that the 1994 Pacific Seabird Group marbled murrelet protocal treats various
subcanopy bahaviors as evidence of cectipancy even hough they do not neecasuily indioate
nesung, and treats circling above the canopy as evidence of possible ocsupancy although
murrelets also circle above non-nesting habiat, We discussed thesc matiers during owr
negotistions with the Administration. AI the conchimsion of this discussion, wa refosed to

agres that evidence of oczupancy would qualify x imber sale unir a2 “known 1o be nasting”

under subsection (K)(Z). The legislaive hitlory is explicit en this point

b) To the contrary, we {megded the requiremcnt that a threstened or endangersd hird
be "knoun® to be nesting t fequire actual dircet cvidence of nesting, snd does nat allow a0
inferential conclusion ffom putsibic cocupency. Astual direct evidence would be observa-
tian of an active nest, fecal ring or cgpahell fragmants.

¢) We huther jnxcnded the reyuiicusmt thet & drvatoned or endengered irrt “in
known o be oesting o roquirs mformation that pesting i curenly occuring. zaaumﬁ
_chaon. is not sufficisnt. Unless there it direct evidence of currcrnt sesting, the sale unit
telcased.

3. In the event that subgection (k)(2) bars the rcloase of 2 timber sals wnit,
subsectian (k)(3) requires provision of m syual vohume of timber, of like kind and vaiue.
The provision of afternative timber under 2_8-83 (x)3), whe required, is clearly a
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campanent of compliance with subsection (kX(1). and therefare dows not require compliance
with envirmmental laws or cther federal sunaes to light of the "notwithstanding azy other
provision of law” language tn subsecdon ((1). If yorr agencius ware confused on this
point, they should have radsed It in our delfbersdions.  Alternative volume undcr subsection
{ic)(3) must be provided promply so that wll syles requiring attemative volyme con, liks all
the other released sales, tx operated W conydetion in fiscal yoars 1995 and 1996.

6. Weo undastand that concem bas beca expressed about the effect of the
Nazlonal Mmruhmusﬂu'smdddmwmmheohoahmm
Califurnis and Orcgem as threateaed wder the Endangered Species Act (ESA). The
publicuticn of such a proposal in the Federal Register may require “conferencing” of certain
proposed agency actions under scction (T)Xa)(#) of the ESA.

We were awarc of the pendency of this ligting. Nevertheless, we directad that the

Secretaries shall act to award, release and permit to be ecynpleted in fiscal years

1995 and 1996 the gales dascribed in subsection (X)(1) “[n]otwithstanding any other

provision of law," Neither the conferencing requirements of the ESA. nor any other

adminlstrative provirioa of the ESA is a harriey 10 prompt and full compliance with
subsaction (k) (including subsection (KX(3)).

Thus, while the agencies may conduct such conferences under thc ESA as they
determine appropriste, the agencies mgy nat in gny way_ delqy the uward, rejcaxc or
sompletion of the sales described in gibseation (k). The same would be tue for consulu-
tions under sartion 2(e) of ESA that may ctherwise be required for curzens or newly-listed
specics (for example, If the coho i3 listed as threatzncd ul some tme in the futuxc).

We hope tha this letier provides thorough sod complets dircction on the issues
contemnplated when we negotiated and drafted the FY 1998 funding resciszions bill. We
cxpec:eachofyouwmﬂdcmmthmmﬂ:nyomwesmmdb
implerhent Section 2001 in sccordance with tha airection provided tn ihis kettes. Yiny, io ram,

<an expext dilligent and vigilant ovessight from vs beginning with hearings in early August.
Please provide us with this written assurance within 10 days after ensctment of the law.

%ﬁM &-%m{gf/v—v
£5C.
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certain timber sales in the Upper Yaak Decision Area have been
completed and are adequats, decision notices have been issued, no
a have been filed, and the time period for a penhum.ﬁd
in Forest Service regulations has expired: vamda? {urther, the
Forest Service attions taken t to this section shall comply

way eoffect the final decision made in the development or
implementation of the Upper Yask Final EIS.
zc. 817. Seetion 8320 of Public Lew 98-473 (88 Stat. 1974) as

nnlndianh-iboortribaloﬂulntwnmdthe&cnur:ofme
Interior or the Secretary of Health and Human Servi t
to the Indian Self-Determination Act, as amended (25 UE. 450 et
uts). under which such tribe or tribal organization may retain renta
an “&hu;geo for the operation, maintenance, and repair of such
quarters.”,
Sec. 313, (a) From funds appropriated under this Act or otherwise
made available—
_ (1) The Forest Service ahall offer, notwitlman% the provi-
sions of the Federal Timber Contract Payment Modification Act

P.L. 101-121

5 USC 5011 note.

gntionn.l Forest

Forests and
forest producta.

of 1984 (16 U.S.C. 618(aX5X()), an te timber sale level of Oregon

seven billion seven hundred million feet of net merchant.
able timber from the national forests of Oregon and Washington
for fiscal ysars 1989 and 1990. Such timber sales shall be
consistent with exigting land and resource management plans
or land and resource management plans as approved except, in
the case of the Mapleton Ranger District of the Siuslaw
National Forest, Oregon, such sales shall be consistent with the
preferred alternative of the draft land and resource manage-
ment plan and aceompan{ing draft environmental impact state-
ment dated Octrober 1, 1986, pending approval of a final land
and resource manaﬁement plan for the Siuslaw National Forest:
Provided, That of the seven billion seven hundred million board
foot aggregate timber sale level for fiacal years 1989 and 1590,
timber sales offered from the thirteen national forests in
Oregon and Washington known to contain northern spotted
owlg shall meet an g te timber sale leve! for fiscal years
1989 and 1990 of five billion eight hundred million board feet of
net merchantable timber: Provided further, That the sales
volume shall be distributed in the same proportion between
Ore?n and Wuhm.ﬁton national forests known to contain
northe based

o spotted ow on the average sale voclume fo
fiscal prSG through 1988, v i
(2) The Bureau of Land Management shall offer such volumes
as are required in fiscal year 1 to meat an te timber

sale level of one billion nine hundred milli rd feet for
fucat.l years 1939 and 1990 from its udmiuisi:nnﬁve districta in
westarn n.

(bX1) In accordance with subsection (bX2) of this section, all timber
sales from the thirteen national foresta in Oregon and \‘luhington
known to contain northern spotted owls prepared or offered pursu-
ant to this section shall minimize fragmentation of the most eco-

103 STAT. 745
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forest

logically significant old growth forest stands. “Old growth
mndl"ln defined as those stands meeting the criteria according to
Forest Service Ressarch Publication Numbered PNW-447. In those
ho‘:rdn ut.u:.b!nhd pumnnt' subsection (c) of this net&.
advisory j to c
determines that the definition in Forest Service Ressarch Publice-
tion Numbered PNW-447 is not fully ap'g:lmblo in national forvets
known to contain northern s ] owls, the Forest Service shall use
algmwdh definitions contained in its Pacific Northwest Regional

{2) To the extent that fragmentation of ecologically significant old
:'ruwt.h forest stands is necesaary to meet the timber sale lovels
irected by subsection (aX1) of tais section, the Forest Servios ahall

minimize such [ ntation in the ecologically old
forest dm a national fqn-t;by—nlham‘ basls
on the Fontut &M:a’: discretion in W the eco-
logically significant stands r conside input from sdvigory
Mgmtd pursuant to subsection (c) of this section. The habitat
of nesting pairs of owls which are not in the Owl
Habitat (SOHAs) described in subsection (bX3) of section
lhalll be considered nnhi!mpom: factor ix‘xuthe identification of
ecologically significant old growth forest stan
(8) No timber sales offered t to this section from tha
thirteen national forests in Oregon and Washington known to con-
tain northern spotted owls may occur within SOHAs identified
gunuant to the Final Supplement to the Environmental Impact
tatemant for an Amendment to the Pacific Northwest i
Guide—Spotted Owl and the accompunging Record of Decialon
iumy the Forest Service on Decambar 8, 1988 as adjusted by this
su on:

(A) For the OHmpic Peninsula Province, which includes the
Olgnpie National Forest, SOHA size is to be 3,200 peves:

(B) For the Washington Cascades Province, which includes
the Mt. Baker-Snoqualmie, Okanogan, Wenatchee, and Gifford-
Pinchot National Forests, SOHA si2# is to be 2.600 acres;

{C) For the Oregon Cascades Province, which includes the Mt.
Hood, Willamette, Rogue River, Deschutes, Winems, and
Umpqua National Forests, SOHA size is to be 1875 acres;

{D) For the Oregon Coast Range Province, which includes the
Siuslaw National Forest, SOHA size is to be 2,500 acres; and

(E} For the Klamath Mountain Province, which includes the
Siskiyou Nationa] Forest, SOHA size ia to ba 1,250 acres.

{F) All other standarda sand guidelines contained in the Chief's
Record of Decision are ado

(4) In planning for the preparation and offer of timber males
suthorized in subsection (aX1) of this section, the Forest Sarvice, to
the extent le in areas proximate to SOHA sites identified in
subsection (bX3) of this section, should exsrcise discretion in salect-
m(ltiuu_ and/or silvicultural prescriptions in order to retain spotted
ow] habitat characteristics in such areas. The Forest Service should
consider the relative location and quality of such areas contiguous to
the SOHAs and should give higher priority to preparing and offer
ing sales in areas of lower quality and less important location than
m. -a’u of greater quality and more important location relative to

(5} No timber sales offered pursuant to this section on Bureau of
Land Management lands in western Oregon known to contain

103 STAT. 746
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northern spotted owls shall occur within the 110 areas identified i
the December 22, 1987 .mnt. except sales identifisd in
agreement, betwosn the u of Land Management
Oregon Department of Fish and Wildlife. Not latar than thirty
after enactment of this Act, the Bureau of Land t
congulting with the wmmnt ammwﬁﬁ’f.‘_ and the

B
?gﬁﬁs

Guidelin d the of Decision issued by the
Forest Somee“.'n on mxm or the Decomber 22.”1987
mowfmm,wymwmmmm

contain sorthers spotied onls is adequate coosidarsion for the
urpose of mes are

fhe consolidatedu:sm upbom gt&le Audubon Society et al., v. F.
Dale Robertson, Civil No. 89-160 and Wmhinﬁ:: Contract Loggers
Assoc. et al., v. F, Dule Robertson, Civil No. 89-99 (order granting
preliminary u?unmm and the case Portlsnd Audubon Society et
al., v. Manuel Lujan, Jr., Civil No. 87-1160-FR. The guidelines
adopted by subsections (bX3) and (bX5) of this section shall not be
subject to judicial review by any court of the United States. ‘

(B) The Forest Service is directed to review and revise as appro-
priate the decision adopted in the December 1988 Racord of Decision
referenced in subsection (bX6XA) of this section and shall consider
any new information gathersd subsequent to the issuance of the
Record of Decision, including the mtcrafun guidelines for con-
servation of northern s owls deve opa? by the Interagency
Scientific Committee to address conservation of the northern ;ﬁv
ted owl. This review, and any resulting changes to the December
1988 decision determined to bs necessary by the Forest Service are
to be completad and in effect not later than September 30, 1990,

{cX1) The Secretaries of Agriculture and the Interior shall pame
advisory boards on a national forest-by-national forest and Bureau
of Land Management diltrict-bﬂdistrict basiy which shall be com-

rised of not more than seven individuals who, in the appropriate
retary’s judgment, represent a diversity of views. In (ga process

of selecting individuals to serve on the advisory boards, the Secretar
ies shall make every effort to recognize the diversity of views and
perspectives and allow parties which represent a croms-eaction of
those views to participats in mﬂazg.mmmdatiom in the selec-
tion of board members, provided, that every effort will be made to
ensure the advisery boards are comprised of an equal number of
representatives of envircomental and business concerns. The ad
visory boards shall be named not later than thirty days afte
enactment of this Act. The advisory boards shall provide rec
ommndauomwmrm&fﬁmmdgmmuofm

-

Mzanagement in reviewing ive which shall t
the timber sale levels by this section p‘:ior to their :!‘T?k
103 STAT. 747

P.L. 101-121
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The sdvisory boards shall present their advice within fifteen or must
forty-five days after receipt of the necessary review documents. The altar
fikeen-day period applies to single sales and the forty-fiveds tiombe
period applies to multiple sales. The members of the advisory boa by ar
suthorizad by this section shall serve without compensation or @
reimbursement of expenses. The Forest Service and the Buresu of react
Land Management are authorized to use svailable funds for the plain
services of professional, independent facilitators to assist in the taine
work of the advisory boards. sectic

(2) The Forest grﬂu and Buresu of Land Management shall )
consider the recommendations of the advisory once such oactic
boards are astablished t to this section, including any sug subse
guted modifications of individual sales. The Forust Service and bamr

ureau of Land Management shall also consider recommendations plain
made by the United States Fish and Wildlife Service on thoss timber and
sales conferred upon under section 7(al4) or, if the spotted owl is with
listed as a threatensd or endangered consult under section adve
Tak2} of the Endangered Species Act of 1973, as amendad (16 US.C. g
15368(axX2) and (aX4)) prior to the offer of any uent timber sale ﬂ
in fiscal year 1900. These recommendations ! be considered Prov.
regardless of whether the agreement provided in subsection (fX1) of able
this section has been reached, entered into, and accepted by the 7}
relevant court. Adoption or rejection of such recommended ifica- own
tions shall not require preparation of additional environmental restr
documents, notwithstanding any other provision of law. this .

(d) Notwithstanding any other provision of law, there shall be not [13)
more than one level of administrative appesl of any decision by the this -
Forest Service or the Bureau of Land Management t6 undertaks an distr
activity directed by this section for timber sales to be prepa knov
advertised, offered, and awarded during fitcal year 1930 from the wolu:
thirteen national forests in Oregon and Washington and Bureau of tion
Land Management lands in western Oregon known to contain knov
northern spotted owls, If an administrative atay is ted in any base
such :l]:pul Regional Forester or the Interior rd of Land 188¢
Appeals shall issue g final decision on the merits within forty-five habi
days of the date of issuance of such stay. Notwithstanding any other Owl
provision of law, any party seeking to challenge a decision made 7]

_ after the date of enactment of this Act to prepare, advertise, offer, or oo
\ sward a timber sale in fiscal year 1990 from the thirteen national to
forests and Bureau of Land Management lands in western Oregon tim
known to contain northern spotted owls need not exhaust their Ores
administrative remedies prior to filing suit. Nothing in this subsec- wes!
tion shall slter the administrative appeal requirements of the Forest sion;
Seevice or Bureau of Land Man nt any
: (¢) Nothing in this section :ﬁ:ﬁu affect interagency cooperation have
! among the Forest Service, the Bureau of Land Management, and the an i
| United States Pish and Wildlife Service under sections 7(ax?) and that
_ T(ax4) of the En red Species Act and its regulations. sale

(fX1) Not later two days afler enactment of this Act, the law:
Forest Servics shall submit to tiffs in the captioned case Sexttle filac
Audubon ot al, v. F. Dale Robertson, Civil No. 89-160, a list initi
of sales which been prepared for offer in fiscal year 1989 and ther
which contain at least 40 acres of suitable spotted owl habitat. Not a ti;
later than fourteen days aRer receipt of such list, plaintiffs to the chal
suit afangd in thi;‘-uhuct'i.on m:y cn:elr into an unemnt with aai;

rvice releasing for sale not s than one billion one
hundred million.board feet of net merchantable timber. Such sales ot
103 STAT. 748
EXHIBIT — 2
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must be available for advertisment not later than fourteen days
after the agreement required by this subsection is reached. Such
timber sales selacted shall not be subject to further judicial review
by any court of the United States,

(2) If the agreement specified in subsection (fX1) of this section is
reached, then those timber sales deacribed in the list submitted to
plaintiffs pursuant to subsection (fX1) of this section but not con-
tained in the agreement muthorized by subsection (fX1) of this
section shall not be offered for sale in fiscal year 1990,

(3) If the agreement authorized under subsection (fX1) of this
section is not implemented within the timeframes prescribed in
subsection (fX1) of this section, one billion one hundred million
board feet of net merchantable timber from such sales submitted to
plaintiffs pursuant to subsection (1) of this section shall be selected
and modified as appropriate by the Forest Service in accordance
with the provisions of this section. Selected sales shall be prepared,
advertised, offered, awarded and operaled notwithstanding any
provision of law that is a basis for any stay, injunction or order
issued in the proceeding identified in su on (fX1) of this section:
Provided, That nothing in this subsection shall affect rights avail-
able under the Contract hﬂrtu Act (41 US.C. 60l etsnqg).

(4) The Forest Service shall, for each respective timber sale, lift its
own stay or apply to the approirhto court for the lifting of the
restraining order or injunction whose basis has been withdrawn by
this section. ‘

{3) Timber sales selection pursuant to subsections (fX1) or (fX3) of
this section shall be based on the following criteria: (1) proportional

P.L. 101-121

distribution between Oregon and Washington national forests

kncwn to contain northern spotted owls based on the average sale
volumes for fiscal years 1986 through 1988 (2) proportional distribu-
tion to the extent possible among the thirteen national forests
known to contain northern spotted owls in Oregon and Washington
based on the average sale volumes for fiscal years 1986 throuih
1988; and (3) to the extent possible, selection of rales outside the
habitat of nesting pairs of spotted owls which are not in the Spotted
Owl Habitat Areas described in subsection (bX3) of this section.

(gX1} No restraining order or preliminary injunction shajl be
issued by any court of the United States with respect to any decision
to g:epare. advertise, offer, award, or operate a timber sale or
timber sales in fiscal year 1990 from the thirteen naticnal forests in
Oregon and Washington and Bureau of Land Management lands in
western Oregon known to contain northern spotted owls. The provi-
sions of section 705 of title 5, United States e, shall not apply to
any challenge to such a timber sale: Provided, That the courts shall
have authority to enjoin permanently, order modification of, or void
an individual sale if it has bean determined by a trial on the merits

7 that the decision to prepare, advertise, offer, award, or operata such

sale was arbitrary, capricious or otherwise not in accordance with
law: Provided further, That any chall to a timber gale must be
filed in Federal District Court within n days of the date of
initial advertisement of the challenged timber sale: Provided fur.
ther, That for forty-five days after the date of filing of a challenge to
a timber sale the aff agency shall take no action to award a
challe:ged timber saje. Civil actions filed under this section shall be

assigned for hearing at the earliest ible date and shall take
precedence over all other matters on the docket of the court
at that time except for criminal cases: ided further, That the

103 STAT. 749
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court shall render its final decision relative to any challenge within
forty-five days from the date such challenge is brought. unless the
court determines that a longer pariod of is required to satisfy
e o oty

(4 any r provision w, N
rules governing the procedures of any such proceeding which set
page limits on briefs and time limits on filing briefs and motions and
other actions which are shorter than the limits specified in the
Federsa! rules of civil or appellats procedure.

(3) In order to reach a decision within forty-five days, the Federal
Distriet Court assign all or part of any such case or cases to one
o;u monmrspccul ters, for prompt review and recommendations to
t

(h) The Forest Service, the Buresu of Land Mansgement, and the
B e e o re Y e it by the pracuss 1oy
ing their findin s 3

ized under mbucup 'onm section on s monthly basis to the

11
President of the Senate and the Smt of the House of Representas

tives for appropriste referral reporta shall also include
information on the extent to which recommendations of the
advisory boards established pursuant to subsection (c) of this section
were integrated into timber sale decislons as well ss reasons for
modiryirgg or not ‘d”ﬂl recommendations made by the advisory
. Such re be submitted as directed beginning on
December 1, 1983, and ending on September 30, 1990. .

{i) Except for provisions of subsection (aX1) of this section, the
provisions of this section apply solely to the thirteen national forests
in Oregon and Washington and Bureau of Land Management dis-
tricts in western Oregon known to contain northern spotted owls,
Nothing contained in this section shall be consirued to require the
Forest Service or Bureau of Land Management to develop similar
policies on any other forest or district in Oregon or Washington.

{j) The advisory boards established under this section shall not be
subject to the Federal Advisory Committee Act (86 Stat. 770).

{k) Timber sales offered to meet the requirements of subsection (a)
of this section shall be subject to the terms and conditions of this
section for the duration of those sale contracis. All other provisions
of this section shall remain in effect untii September 30, 1990.

Sec. 319 (aX1) Subchapter 11 of chapter 13 of title 31, United
States Code, is amended by adding at the and thereof the following
new section:

“§ 1352. Limitation on use of appropriated funds to influence
certain Federa! contracting and financial transactions

“taxl) None of the funds eppropristed by sny Act may be
expended by the recipient of a E‘oderal contract, grant, loan, or
cooperative agreemnent {0 pay any remn for influencing or attempt-
ing to influence an officer or employee of any agency, a Member of
Congress, an officer or employee , or an employee of &
Member of Congress in connection with any Federal action de-
scribed in pnnmpb (2) of this subsection.
‘12) The prohibition in ph (1) of this subsection applies

with respect to the followi P:!enl actions:

*(A} The awarding of any Federal contract.

*(B) The making of any Fedoral t

C) The making ol any Federal ﬂ:'

(D) The entering into of any cooperative agrewment.

103 STAT. 750
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- But application of the (g)(1) limitations period is
straightforward in this action. All sales the Forest Service
sold pursuant to subsection 318(g) were offered prior to October
1, 1990. Declaration of étephen J. Paulson at §7. This follows
logically and necessarily from the fact that the Forest Service

operates its timber sale program on the basis of a fiscal year

calendar, which ends every year on September 30. Thus, under the

plain meaning of subsection 318(g), any and all challenges to a
section 318(g) timber sale would have had to have been brought,
at the absolute latest, by October 15, 1990 =-- nearly two years
ago. Because plaintiffs filed their amended complaint to
challenge timber harvest in which subsection 318(g) sales are
implicated just more than a week ago -- on September 16, 1992 -~
their challenge cbviously does not fit witﬁin the (g) (1)
limitations perjod and therefore is barred to the extent it seaks
to enjoin harvest within a subsection 318(g) sale.

Plaintiffs do not set forth a coﬁtrary view concerning
how the limitations period should operate in this action with
fespect to subsection 318(g) (1) sales. Inatead, plaintiffs
proffer a contorted and strained interpretétion of subsection
318(g) (1) under which they contend that it simply does not apply
to their claims. See Plaintiffs’ Memorandum at 31-34. The
linchpin of plaintiffs’ argument is the reasoning the Ninth
Circuit employed in Seatt)le Auduben Sogc‘y that Congress did not

necessarily #immunize” sectjon 318 sales from judicial revieaw

under all circumstances. 931 F.2d at $97. Plaintiffs have
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March 30, 1995

This was not my intention to have
this amendment come up. It ia up be-
fore ns. But I do not intend for it to be
"dispossd of within an abbrevisted de-
bate. I am not sugpesting a fllfbuster
hare at all. But it is an important mat-
ter that deasrves a 10t of conafderation,

80, while 1 amn agresing to this par-
ticular anmanimous oomsent at this
jansture, no ons should interpret this
sgreament on this perticular amend.
ment to mean I will agree t¢ futore

reqiests. I aay that with all dua
to my colleague from Qregon
r. BARBANES. Will the chairman

id for a question?

Mr. HATFIELD, I will_

Mr. BARBANES. It i3 my understand-
ing, then, that upon completion of the
Murmay amendment, which will take an
bour—at least thers i an hour of time
for conaiderstion of the Murray amend-
mant—and then | take it there may
& vote? Or not? M

Mr. HATFIELD. I think so.

Mr. BARBANES. At tha end of that
we would be back om the D'Amato

of this moment will not be changed.
Thay marely will be postponed for an
hour,

The PRESIDING OFFICER. Without
objection, the nnanimous ocovnsspt is
agroud to. i

Mr. HATFIELD. Mr. President,
would Mike just s moment 0 thank
Begator DOND and Senator SARAANES
and othere for cooperating on this, and
Seanatar D°AMATO 00 our side as the au-
thor of the amendment. .

Once sgain, it will be a Burns amand.
manat to the Gorton amendment, and
then Sepator MURRAY will offer an
amendment as & probable substitute.
80 that meansr o seoOlUd-dagres
amendments to the amendmant of Ban-

MURRAY,
PRESIDING OFFICER. The Sen-
Montana. :
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AMENDMINT MO, @R TO AMENINENT NO. a8
: To brosden Al'tas in which sulvage
timber tules Are 1Ot 10 ba copducted)

Mr. BURNB. Mr. Preaident, [ génd an’

cleck will report.

The assistant legistative cleck resd
aa follows: - . ]
. The Bezator Gum Mootans {Mr, Buxma)

“(1i1) any roediemn ares ¢u Fadera] 1ands
recopunandsd by the Forest Bervice or Be-
reay of Land Managemept for wildarness des-
$uation i its most recent Jand management
plan 1o effsct as of tha date of enactment &f
this Aot; or

‘iv) any area on Federal jands on which
timber barvosting for any purpose is probub-
fted by statats; and”™.

Mr. BURNS. Mr. President, this i{s
perfecting amendment to the Gorton
ameéndment that meraly scoedes to the
Hounas ladgusge of the bill in the tim-
ber harveat. The House-pasaed bill con-

language

84869

The Bonator from Washingten [Mre. MOR-
24Y] proposes an amepdmont pumbered 28

* to amendmant No. €30,

Mrs, MURRAY. Mr. Prosident, I ask
uasaimous consent that reading of the
amendment be dis with.

The PRESIDING OFFICER. Without
objection, it iz 80 ordered.

The amendment ix as foliows:

Ou -page 4 strike lns # and a)) that fol-
fows thfough page 79, line §, and insert the
followiag:

{s) DEFDOTION. ]2 this section:

SALEA~Ths Bearetary of Agriomiture, acting
through Sm Chief of the Forest Sarvics,
the Searetary of the Interior, acting through
the Diredtor of the Buress of Land Manage-
nt, shall—

{A) sxpeditioualy prepary, offer, and sward
on Forest

) any nait of the NMNationa] Wilderfes
Steam:ar
an rosdiess ures that--
" () is under considerstion for thalesion in
e aye-
tam: ar
an valy designated 4 a
oedisss Afwa (0 the MAnaging Afency's mast
‘recent maAnASEIMEL Dlan 1B ¢ffect as of

EXHIBIT
PAGE
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(1U1) 48y Area in which ynch & salé would by
1ncaneistent p-;:umnﬂmm saddards ana
guldelines appijonble aress sdmigigtra-
Hwaly withdrawn for late suoosisiunal and

resereey; Oor - -
tv) any ares withdrawn by Aot of Ooogrems
any parpose: asd
A) perform the

qutred and notly the maragirg sgency of
the dalarmiBation .

15) QONSULTATION DOCYMENT.—Ih DO évent
skall a eonsulting agesncy isstce a flpal writ.
40 comsn)tation document with respest Lo a
lvage oale later than X days after the
managitg Agency jmmea the final environ:

) DRLAY.~—A consulting agency may not
A salvage timber mmie M0lely becanse
onmiting agency believes (t has i1nad-
4e information, unless—

«ax) the oansalting agency has been ac-
tivaly jovolved Jo preparstion of the re-
qaired epvironmental dooumenta And has re-
questad 18 writing reasconabdly available add(-
tioom] tnformation from ths managing agen-
cy that ¢the conyylting agency oonajders noc-
mnry gDASr part 402 of title 80, Code of Fed-
aral Ragulations, to oomplets & bological
asstedniint: and .

(b} the MADging aguncy has not cornplied
with the reqtiest, . .

&) PTELAMLLMNG OF ADMDENTRATIVE AR
AL —d dministrative teview of a dagixion
of & maDasing agoncy undor thls suhwection
thall §s tondootad 1B sooordabos with seo-

ton ¥ of the Detartment of the Intarior

CONGRESSIONAL RECORD — SENATE-

mdmmmtmﬂm

ASKNONENT TO SPECIAL MASTER.—The

(3) AVAILARILITY OF FUNDS.—

(A) In OEEAAL —~THe Becrelly of Agri-
culture and the Secrstary oOf the Interior
ehall make available 100 percent of
amount of fands that will be required to hire
or soptract with such numbder of biologista,
hydrolagists, geclogists, And otber scisotiots

¥

Agrisulture or the Hecretary of the Interior,
reapectively, for flscal year 1995 that can be

for the purpose of coustruoting forest roads
only from the regions to which Option 9 ap-

o5,

(d) BzcTIioN B4 —

{1) In aX¥ERAL —WIth rogpoct to sach tin-
ber sale awarded purapent to ssctico
Public Law N-11 106

]

walving environmental laws to solve
timber probdlems; that strategy has bot
worked.

It has made the aituation worss.
Untii 1963, the Foruvst Bervioe was para-
lyzed by lawsuita, the courts were man-
aging the foresta, aid acrimony domi-

¢ANC coast.

Thare s a legitimate salvage jssue
right sow throughout the Wasat Last
year's fire ssason was opo of the worst
ever, Thare are hundreds of thousanda
of acres with burned trees sitting
thare. I believe these treas cal and
lhoulf be malvaged and put to good
puablic nee. _

1 believe there is & right way and
wrong way to oonduct nl;;:o

onviromment by not sllowing pooriy
plauned clearcuts to slide into selmon-
bearing streams; and wa protect human

EXHIBIT 7
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efforts to give the administration all
posaitle tools 0 meet its promises to
get wood to the milis of the Pacific
Neorthwest in the naxt 18 months., . -
While the first portion of the Gorton
smendment 10 national in scope, thess

last two sections will asxist the Presi-

dent in meeting his commitments to
the workers, families, and environment
of both weatern and aastern Oregon and

Waadington. -
tnmewmnmmwwomruo
becanas

publican Congreas will do ita Dest to
mest that challenge. but the Gorton
ameandment ia necessary to help us
bridge that gap. It 18 & much needed
plece of legislation for our Nation's for-
ests and timdber dependent commu-
nities.

There are those whose agenda is to
pravent people from managing our for-
osta altogether. They would rather let
our dead and dying forests burm by cat-
astrophic fire, endangering human life
and long-term forest health, than har-
vest them to promote stability in natu-
ral forest scozyatemsa and communities
dependent on a supply of timber from
Fedaral lands, The Gorton amendment
says we can ba reasonabdble In what we
do in the forests apd harvest trees for
many uses—forest health, community
stabilization, ecosywvtermn restoration,
and jobs for our workers.

I wrye my colleagues to mupport the
Gortol amendment to the flscal year
1965 rescissions bill.

The PREBIDING OFFICER (Mr. BEN-
wWaTT). All time has expired.

Mre. MURRAY. Mr. Presjdant, I ask

The PRESIDING OFFICER. The Ban—
ator from Washington.
. Mr. GORTON. I move to table the

Murray amendment. and T ask for the
yuax and hays.

“The PRESIDING OFFICER. Is thero o
mfficient ssconad?

‘There ia a sufficient seoond.

The question s on agreeing to the
motion of the Senator from Washing-
ton to lay on the table the amandment

The legialative clerk callsd tha roll.

Mr, FORD. I anncunce that the Ben-
stor from North Dakota [Mr.Commnap},
the Benator from North Dakota [Mr.

CONGRESSIONAL RECORD — SENATE

m!ﬂ and the Benator from Florida
are

who dasire to vote?
The Meult was umouod—ml ‘48,
nays 44, as follows: ™
Ralloall Vots No. 121 Lag.]

ARfhath + Oertem Wnraseui
[ Y Gremes paaikias
| ] Gressiny Paskwesd
Dend Orees Preashar
i Batoh Baid -
| Y Esttield Smstarwo
Conpnl Belme Sheldy
- ] Saseniace Aampeos
Oediifan Rhade Atk
Coswrdall Emapthoroe Bpowe
Craly 4] Spmciac
D'Amat Lott Moven
DeWine Lager Thosmas
Dol Macy Thomon
Dornanted MeCain Thormosd
Frist Molonael) Warner
NAYS—46
ARaEs Feinsteta Lieberman
Raucas Pore Mikalaki
Rden Olenn Moweley-Brann
Blagamas Harkis Moy aibad
Boswr Heftin MNamy
Brudley Bollisgs Nuoo
Bresaz Intaye Pall
Mryin JafTords Pryer
B pars Johsston Robb
byt Kanoady Rockefeller
Chalee Kerrey Reth
Coben | &5 Bartanss
Duachle Kok 8imoa
Dodd Lastenbery Wellastooe
Bxon laaty .
Fetogold Lavia
NOT VOTING—8

Coared Faircioth Orams
Dowgan Ormdam Kassstanm

8¢ the motion was agreed to.

Mr, GORTON. Mr. President, I move

to reconsider the vote by which the
motion wag agreed to.

n:nou:.xmwcowmzmouon
on the table.

The motion to lay on the table was
agreed to,

Mr, BAUCUS sddreswed the Chair.

The PRESIDING OFFICER. The san-'

ator from Montans.

. HONORING JEREMY BULLOCK

Mr. BAUCUS. Mr. Presidont, I wonld
likre to waloome some special friends to
Washington today. They are Penny
Coppa of Butte, and Penuys son, Stove
Ballock, late of Montana and now liv-
ing here in Washington, DC.

Just adout a year ago, the entire Bul-
lock tamily weathered about the worst
blow any family can take.

Eleven-year-cld Jeremy Bullook—tha
grandson of Penny and her huwband
Jack; Steve's nephow; the son of Bil)
and Robin: Joshua's twiz: the elder
brother of San, Max and now Kajtlyn—
was shot and killed, op the playground
st the Marguret Leary Rlementary

March 30, 1995

Bchool, by an emol:louuy troubled
fourth grader.

The family and the whole Bueu oom-
munity, has been through a .terrible
tost. The loms ‘can mever bg repaired
But they are working together £o use
this tragedy to make cur Btats of Mob-
tana, &nd all of Amerios more seaxdtive
to and aware of the violenoe that has
hmnmﬂoummmnn
a spant & yoar teabhing, Jearning. and
Wmmww-mmomu
tamily suffers such a loak. .

It 1s Bow my greoat privilege to read
to you a vtatamaent writien hy ths Bul-
lock family in mamory of their son.

On April 13, 1904, Jm and Joahua,
eleven-year-old-ideatioal twins, woke,
dressed, had breakfast and left for
wohool that day, tha sams aa ary other
day. It was library day, 0 Jeremy's
backpack was heavy with books he had
read and was returning.

Waeks latar, a police officer worked
up the coursge o give Jaramy's family
that backpack. He had tried to acrud
the hlood from the canvas, trying to
ease the pain in the only way he knew
how. Por on April 12, 1904, eloven-year-
old Jeremy was shot and killed at his
school by & chiléd whose only expla-
nation was *'No one loves me."

Jeremy Michasl Beidlits Bullock
lived in & home in Montana where vio-
lenoe was not condoned. Hs was not al-
lowed to watch violence on talevision

loved to aing. He listed his hobby ss
getting Eood grades. 8chool was his
ascond home. a Dlage whem chijdran

On bebalf of Jenmy'l tamily and
children everywhere. wo will desiznate
Aprl 12 as & day of remamdranoe of

EXHIBIT —
PAGE 3

e




ﬂ?sgmt

May 16, 1995
0,178
Messts. HOLDEN, TAYLOR of Mis-
changed their

.80 the motion to recommit Was re-

Joctad.
The result of the vgte was anncunced
a8 above recorded.

of ths hill. .
The questioD was taken; and the
Speaker pro tempore anncuhoed- that
the ayes appeared to have It.

Mr. SHUSTER. Mr, Spsaker, on that
I damand the yead and nays.

The yuas and Days ware ondered.

The vote was taken by slectronic de-
145, mot voting 0, as follows: -

[Roll No. &57)
YEAB-20
Abayd Etwuria Lighatooy
At Emarscs Lisder .
Armay Eagniah Liviagmon
Saalrey Epaigy. Langiey
Baker (CA) Everwts | 7
Baker (LA) Ewing Maasullo
Saliesger Fawall Mastwss
Sarchs Palts (TX) MoCollarmn
| 1.4 Pansgan MoCrery
Barrett (NT) Feley MaDude
anwa Towiar MaHégh
Surten Frank (MA) Malnais
B Praaxs (CT) Maimosh
Bhkahen Preaks (NJ) McKeon
Sarevtar Prim Mascalf
v Fuhdinyry Misa
My Oallagly Miller (L)
RMitmice Qassxs Msinar
Bishop Gaxas Molloban
Moey Garem Mogigomiry
Kata Ginmor
Beahper Qondglatte Myece
Bupjiia Qordoe Mayriok
Beno Grohsm Mathareatt
Browdar OaLkhuch N
Mrowpback Hal) £TX) MNay
Bryast (TN) Mami)son Norwood
B Hanedak Numle
Tamaing Hanans Ortis
Burr Eastart ‘Orten
Iurtes Hascings (WA} Oxlay
Suyer : Hayes Packard
Oallalmy Hayworth Parkar
Salvars Ralny - Pazom
Cump - Estear Porarvon (MN)
Casadty | T Paokatt
Chnbhet Serger Potahe
Chalabiion Millpgry -« Portmah
Clmprmas Miftiard Poshard
Chmmoweth I.?- Pryoy
[~ [-=r WY
[ Hokxe Quizna
- Gt Boldaa Eadapovich
hagwr Norn Bagyls
Calie Bevtot ar Riggn
Ovimrn Tyugrian Rabarts
Culiles (G A) Rexter . Regurs
- Rxichiaana Behradasher
Gty Ryde Dasy
. Omsdey Iagtis - Reth
Caanalle Istcok Rapow .
[ Jakgetn (SI) Sulmoa
Cramer Jedmecs, Bam Swarboreagh
Coape Eaatals iy
Oremunas Ealry Danstrand
Cubin Km Dadayy
COuttiegharn King [
Dumner Klugwtoa hmetar
do i Qorm Klink : Bimiaky
) Kol sbay Som
Eolm Bskan
Lasiscd om
Larges: m [y 7 4]
Latham Bmisd (Wa)
LaTeuretiy falowmen
Lenghlts Soodar
Lasch fipasas
Larwiy (CA) Btearne
Lawia eukolm
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Seevkman Tyt Watta (OX)
Sammp Terklldsun Waldep (FL}
Tulent Trimat Weller
Tode Volomer Fiitfeld
Tamsin Vemarvich Wighar -
Thayier (0C) Walbnlta bt
Tujeda Talker - Toang (AX)
Thasas Wl Younsg (FL)
Tharsberry Vany Saliy
MAYR-108

Abermemilie Qrveswesd Tastor
Bnasler Nall (OH) Palosd
igamd Barsay Potarnth (F1)
Baryett (WD) Rostings (F1) wri
Dusrva, Miackey Fameroy
niwessm Hoywr Purtar
Semteen . Jockson-Lev Redplt
Bouhdart Jacols Sametad
Bunlar Jelhwreen Sangel
Tkt Mdarm { Raed
Dgchar - Jeborn. 3. Seyneite
Hrows (CA) Jahastas Nichardsce
Srewn LY Kasigaraxt Rvers
Brown (OX) Kagvar Bowmer
Wryass (TX) Regoody (MA) Res-Lahttnas
Oardlm Eaapety (R) - ‘mogkems
Clay Kllde Rash
Claywa Ky Bato
Qyburs LaPaice Sandars
Calaan Lantom Saaford
Collim (KDL " Lazte
Cotye Lavia Rawyer
Coyma - Lawia (QA) Schrosdor
Davie Iiscoie Schumsar
S e
Dallums Lewwy Sefrano
Deutatdh Lather Kays
Dias-Balart Malaney
D Maatoa - Bragin
Dingell Markey m“"m'-
Dixes Martises
Duoggett Martyl Sprute
Dartla Matawl Sark
Ealers MaCarthy
Enctich MoDermaoty Sadds
Bugel Megate 020 ek

_ Eaheo MeKigoey Tayior (M8)
S MaNulty Thompos
Parr Mwhan . Tuarnton
Pattak Mank Tharwan
Fasip Masendem Terre
Pinlds (LA) Meyars Torrioelll
Plaer M Towm
l":%-“‘ Milier (GA) Twaw

Mingta Velangras
Partm Minge Yeio
Puu Meadr W
Fratinghysen Mbran Wats OIC)
Prom Marulla Tammen
Patey Murtea Weldow (PA)
Othisna Nl Wise .
ODekrown Ohermar Welt
Gtmea . Oy Wiy
Gompin Otver wym
Com Ovets Yot
L Palloss Einwuer .
. NOT VOTING—$
Burmas Saptasrdt Liplaaxt
t Qoodling Wame
Caligy QL) Elexzs Watlmy
0 1814 -

$

the bBIH was paased. :
‘The result of the vots was announced
AS Above recorded. :
A motion to reconsider was laid on
the tahle. . '

|

OENERAL, LEAVE

Mr. SHUSTER. Mr. Speaker, I ask

unanlimous gonsant that ail Membars
may have § legialative days {n which to
revise and extand theifr femarka, and to
insert extraneous material in the

HE5013

Recorp, on H.R. 961, the bdill just

passed.

The S8PEAXER pro wmpors (Mp,
CAMP). 1a there objeotion to the request
of the fentieman from Pennsylvania?

There WAs no objaction.

AUTHORIZING THE CLERK TO
MAXE CORREOTIONE IN BEN-
GROSSMENT OF ‘R.R, 961, CLEAN
WATER AMENDMENTS OF 1986

Mr. RHUSTER. Mr. 8Speaker, | ask
roaARimous consant that, in the en-
grosmment of ‘the bUl HR 61 the

Clerk be authorised to correct sectivn -

sumbers, puncjuation, and cross ref-
srences and to make such othar tech-

. niea) and conferming changos as may

be necessary to reflect tha actions of
ths Houss in amending the bill, H.R.
861, '

The SPEAXER pro tampore. 1Is there
objectiop to the request of the gen-
tieman from Penniylvania?

Thuere was no objection.

v —————
Q 183

CONFERENCE REPORT ON HR. ]158,
EMEROENCY AUPPLEMENTAL
APPROPRIATIONS FOR DIBASTER
ASSISTANCE AND REACISBIONS,
FISCAL YEAR 1065

Mr. LIVINGETON submitted the foi-

lowing qonference report and state-

meant on the di]] (H.B. 1158) malking
emeafgency supplemental appropris-
tions for additional dlsaster assistance
404 making rescissions for the flscal
¥Yéar ending September 30, 1995, and for
other purposes:

mmmm 104=1)

follows: .
In lleu of the matter strickon and inserted
Y mid amandwmant, inaart:
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e

REPORT ON RESOLUTION PROVID-

ING PFOR CONSIDERATION OF -
HOUSE CONGREBSIONAL RESOLU-
TION 87, CONCURRENT RESOLU-
TION ON THE BUDGET FOR PlS-
CAL YEARS 1096, 1887, 1988, 1869,
2000, 309, AND 3002
Mr. BOLOMON, from ths Committee
on Rules, submitted a privilogsd report
(Rept. No. 104-125) on tha resdlution (R
Ras. 149) providing for copxideration of
the conourrent resolution (H Con. Raa.
o) wmetting forth the oongrsasional
badget for the U.8. Governmant for the
fiscal years 1908, 1987, 1998, 1999, 0,
01, and 300, which was referred to the
Housa Calendar and
printed.

e e d

AFPPOINTMENT A8 MEMBERS OF
THE BOARD OF VIEITORS TO
THE U.B. NAVAL ACADEMY .

Ths BPEAKER pro tempore. Without
objection. and pursuant to the provi-
sions of section G9al(a) of titls 10, Dnit-
od Btatesa Cods, the Chalr snnounoss
the Speaker's appointment as mambars
of the Board of Visitors to the UA,
Naval Academy the following Members

A, BB, \NABSR L, W DR g iam4Pk, M

HOYR=, of Maryland: and Mr, MruMs, of
Thars waid no objection.

objsotion, and parsuan
sions of section 1505 of Public Law 85~
®8 (W U.8.C. 413), the Chair an-
pounces the Spesker's appointinent to
the Board of Trustses of the Institute
of American Indian and Alasks Native
Culture and Arta Developmaent the fol-
lowing Members of the House: Mr.
Youno of Alasks; and Me, KILDEX of
Michigan,

There was no objection.

e —

APPOINTMENT A8 MEMEERS OF
THE BOARD OF TRUSTEES OF
THE HARRY 8., TRUMAN S8CHOL.
ARSBHIP POUNDATION

The SPEAKER peo temnpors. Withoat
objection, and pursuant to the provi-
sions of weotion B(b) of Public Law B3~
o2 (0 U.B.C. 2004b)), the Chair an-
pognces the Epasker's appointment as
members of the Board of Trustees of
the Harry B. Truman B8Schalarship
FPoundation the following Mamberw of
the %m Mr. EMERSON of Missouri;

SPEOIAL ORDERS
The SPEAKER pru tampors. Under
the Bpeaker's annganosd palicy of May

be ~13: 1988, and under & peevions order of

ths Houss, the following Members will
bomtwhmmmn_wh.
m

The SPEAXER pro tsmpore, Under &

Ths BPEAXLER pro tompore. Undar a
ptuvicus order of the Houas, the gen-

.mm.mvm-“.

Dir. SMITH of Michigan saddreased
the House. H remoarks will appear
hereafter in the KExtensions of Re-
marks.}

CLERAN WATER ACT -AND THE
GREAT LAKES INITIATIVE

£oAl has not been achieved along Our
ocast or on the Nation's othsr major

32 parcent of our lalkes and & perosnt
of our rivers still cannot support fiah- .

choose which standards to implemsat

wounrr &
.3
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