
NLWJC - Kagan 

Counsel - Box 029 - Folder 003 

Northwest Forest Council v. Dan 
Glickman and Bruce Babbitt 
[Binder] [4] 



• 

Q:ongrtssiongl 1R'tcord 
PIlOCBBDINGS. AND DEBATES OF TlG 104111 

CONGRESS. FIRST SESSION 

WASlUNGTON, THURSDAY. MAY 25, 1995 No. 88 

USICRVA'l'ION or L&ADER TOG 
TIle PR.BSmENT JII'O t.empore. UII44r 

_ JrfttoWl order. le&denh1p time II 
~. 

Senate 

---.... ----:.: --..... 
'-' ~ -.. ---

~ ....... ~ -- -- ...... 
IIoIa ~ - '&-.. 

IMA~ - ... u.w-- l'oIairOW 
_ ....... - ,.. ---- - M--. 

~ - --... - I'0Il ...,.. - ~. -- IIous..t -- - ---- Ion7 --. '-- -- JM.l\? -- IoOftD WoIlIWIIt 

NOT V(I11NO-I --80 the conference report trU aaTH4 
to. 

Mr. HATFIELI>. Mr. Prea1c1ent. I uk 
lIII&.IlUDOua COllHnt to prooeed for 2 
m1Jlutel on tlIJ, ruelalollA paQk-. •. 

TIl. PJU!:S1J)INO OFFICER. Wlt.bout 
objeetion. It II 10 ol'l1ere4. 

Mr. RAT?IJi:LD. 141". Prulclent. I 
merely wUltec1 to aA7. III COAclualoti of 
thU p~ on tbe f'e8C1M1ou ~bp. 
I folD '"" hopeNl tbAt the Prea.tdellt 
wU1 ~ tlUa bill. U he 40ea Dot eip. 
t.hla b11l. of oolll'H. tIw'e an problunt 
rel&t1n8 J)&rt1eul&r17 to t.M.Uppl .. 
menW approDriatlona thAt an 111-
ala4ec111l WI blU. 

W. ..,. worked 10111' &114 II&t-d oa 
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\ll&t w. un on bo~ II" &h&& 11& .. 
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Mr. Prw1d1nt. J II&IItIOt PN410t .. lI&t 
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IhIp of tb. Roue &114 tM a._te with 
CM Wb1te B_ ~ U tb .... 
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IIbaI1 be .... to.u.ot. CIIIII __ h.. _latc 0I1a ... IMI~ a Ia ........ "'" 
- /tIIlfMr, "noac 110 000 OlIO ... ~)II'Ia- aaCllal'lIill' 01-"" ...., JQC1da.l __ Dar he 
IUtdI -... aft.DUl. to MAaA III&Il be __ ... 1. OIl ... after die UM til lobe .
tn..aICl .1Id.., _ ....... tII~ .. to.. _01_ Act. 
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.we , ... .., &lid all ... _ ..... 1'IIMdl. ... ......... _ ~ .. ftIlaIII. to Ule 
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tlon 4(d) Of \be ~ ao.ot .. Act. Of 
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&DoI...uac UIe om.. ot UWI !'reel. 

at ".ft1Dd8 • ..natal. co tile IleJlU'&
of 1101 dl. aautaq. _OIIII.CIIIO .... 

.", ' 1a4' __ • Tb&' NeaIeoI_ 
__ 1IaIIo -'* oball .. ~ ... 

__ lIeD ..... ··eIftCt... aIId traftl .... 
_iii: ,.,....... /tIrUtItr. 'nIa& NeOJIIIo .. -.u lie ...... _ & _ rata _1toIq I\uId. 
~ co ..., 1I'eD07, ~ aad ..... .. 

Co) wtam ., .. at MO _al. rtI CIISa AOC, 
... JlIIwW of tile 0ID0e of M-MIJCYIIK 
Mil ..... -.u 8llba11~ to UIe CaauBI_ 
_ &wa~ atClleB_ ... Baa ...... 
IIAIc of u. .-.... '" _, fit ""'___ .-dI IIURaIIt co elM prO¥IaIGDI of 
.. '_ (a'''' (1I)ofU ..... ctloa. 

·YnUDI 
............-r 8UP1'L11111JaftAL 

U ..... BU.'I'JDNB 
~IMl'lUTIVa 
~ crrr IIBCOVDY 

CIL\.l"I'BII. I 
I)IIPAftI"'MBH'oIltM'1rr~'S or CIONMERCB. JtJmCE. 

AlUl .,.Aft. 'nIB .n1DIClARY. AJfD U
Ll'ID AOI:HC1B8 

Dl:PARTNEH'I' OF JUSTICE 
ODfD.AL ADMtNUITL\710N 

~"'"",D 

'I'bere Ia lIoreb7 _bUllied the 
Coaa~ PaDd wbleb .ball remaln 
• ..slable wltho .. , 0_1 ,. .... IImltatloD. FOt 
..-t7 tzpeNHla .... de&ennlned 1»' the At-
1OrM, Oeoeral. $3(.23).000. CO I'8III&la avail· 
~. Wlttl ... pe~de<l. I •• PJlroprlated 10 tile 
COIUI-...unam FulWl to ... Imb<! .... "ay De
..-' at Janice CJI'P.IIi ... ~.on tor the 
_ IBCW'1'e4 In reutabJI.bI~ tbe ~r' 

ao.o-blll,)' or an office or racilit;v 
I>&A been dam&4ed or do.,,",yod ". the 
or th. IIOmbl,.. or til. Alrred 1'. 
redan! B~lIe1l ... In Ol<lAboma CIt)' 

... , oIomMt.ic or latem .. uonal terrorl ..... 
,III.: ~. TlIat tulUh rrom thla aPDrC>

prlatiOD alao IIIIU' be ..- to .... Imbu ...... tbe 
"p.-vprlatloa a""""n~ of any Doo-runent or 
.I01U .... eDey enpeed In. or ,,",vlcbDB '~I" 
port SO, COQDkrtnc_ tnv .. tiptJDC or pros. 
IlCUtI .. domntlc or 11lt.el"D&tlon.1 to,."". •• m. 
IIICII>d1D8 paymeat of ..... rd. '" connection 
WSUI ~.ctlYlUea. anel to conduct .. toer· 
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..., ~~ obllp&ed ft'Orft appropr\aUoDO 
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aallDitt. .. ..slable 10 u.. ___ don ft-
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~. 'n.a& amoallta ID _ at tho 
...... -.de .. ftiI&lIIe lor _..,., 
_ s.owNd 111 .. O~ at)' 

~ rat a-l """ I •• IIIalI 110 • ..sl· 
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eM 0IInIml_ QD A~tS ..... 01 tile 
_ of ._Dt&tI~_ od the 8ell&le In 
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-..at: ,.,..".. ttmMr. 'nIa& UWI atl"" 
__ b _tcaatecl bF ~ ... &21 _ __ nq.w.m.at. _, &0 MOtlOD 

~)Q)(D)(I) ot the au· oed ........ &Bd 
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o "S· ~~. That __ '" 
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alB c.I7 to the on.Dt &II omot&! .... 4I'K No 
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eM nqa.t ... foil .merp...". ""IlllmneDt., ... 
0tftJIIII 111 tho 1I&I&AOed B .. cteet &lid _ 
_ Ilenel. OoDUOI A~ or 1_ ... tJI\OIlcI. 
... II IftDIIII.I.tecI 10 OoDSft$O. 

l.I:CAL AcnvmiZ 
............... AIfI» ~eEa. VJrIrrtD rrA'1'1ta 

A1'T01lHEY8 
or .... adelltlon~1 "MOIl"t lor eqoeue. fe· 
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lIanU....-I hfW .... ~ ClU' 
aIId_..u-_ ...... ........,.&O _ ...a.M •. _ 1 t: ,.,.....", 
Tb&\ ... __ t. It .... _.Q 
o ., __ ... liIIiI 1'1_ ....-~ 
_ III ...... _(11)(1)(1))(1) Gt _ 8&1. 
UOIII ___ UIIII -IWCIf DlGcIIlOaIaIrol 
~ ., ....... m 'J I: ,.,-." /IIftMr. 
~ ___ ~ .. an· ... 
.., u. Pi 114Ial - .... W$LII\f. reaas-
_, ItJaD .. a ....... eaIJ' ...... -., .... 
cOIIIkIIal ..... ...,.c. lair e·...uIII 4IaIlN 
.-as tM& IDOI- 'l1li __ "' ...... 
UN -,"'elM ~ .. AD~ 
......cdteIIMtII. .. tIMI..s III UII .. Ie .... 
IIOdrIt u4 .. 4 ....... 1IeQ4I, 0._ AGe 
or ... .. • 'III, II --.. to 0--' .. ., 1IaI:aA8 .. 1Ir •• aw .... .............. -
P"UI-"-'--~"" clCI •. cram UII -bbIr or Ute AIfPM P. 

IlIUftII ........ ~ Sa o~ Cltr 
aDd _ .... u-t.rror1aB .aan., -1I4IJIC 
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ooua..-s_ c." •• "".140AOO. to .... 
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c:oa..- .. "" 0ID1II'Cft0J l'tIQalrtme1lt Jldr· 
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UIced Bacteet aatJ Ilrntlnll<:7 Ileflct. Oont.tol 
Act or It8$. ... unen4ed: ~ /"rt/Uf. 
TlIat tho alllOlillt BOt ,"",oual, desl",ated 
b7 !.lie Praldl'Dt .. au ""'e ..... IICJ reqUire· 
meDt aball be aYAilable oab' to \he enent ton 
OmClAI boclBet requeal., fOr a apoclllc dollar 
amoullt thet tDcluOea dootB1S&UDn 0( the en
U .. _lit of tho teQU_ &II aD tlMl'lrellC7 
requlrwm ... t., ... deODed In the Ba1&ncc4 
8u4.' &DO ZmernnCJ Dencl. COntrol Ac. 
01 11&. ... amendod. II transmitted to Con· 
"..... 

GIlNEIIAI. 1'lU1VlaIo1l8 

SEC. 1001. ADy f .. na made av"n.ble to (,bo 
A .tomey oeneral bernofoN or he.uRer I D 
""7 Act l1l&I1 DO~ be ... bJac. to til •• ""nolnr 
UmltaUoDl cont.alned 1ft section. ~ .nd 
31m Of title 18. United States COde: Pr~. 
That allY reward of SIOO.OOO or more. up to • 
maa)Jllwn 01 13.000.000. may 1I0L be maele 
wltho .. t the pel'8Onal appt'o .. al of tile PASI' 
dent or tile AUon>el Geaen!. and locb apo 
-.. _ ~ 110 cIo ...... teCS. 

lIE. .... ~ IU4e .. ..slabl. wwloor tbJII 
Act ror tIIta Uti. roc \lie De.-t or .10 .. 
&lea an Rb~ to UWI _ aouflcaUOD 
pi I _ ODIIt&I_ In _Uctll _ 01 ""bUc 
Law II\IHlT. . 

'nDl.J'ODJCLU.Y 

CloUa'I'& ar &rPS.ua. Dwnuc7' 00uIrrL Alfb 
0I1Iai .rvwcw. Saw:. 

COUIlT AI:UIUTY 

p,.. ... a6IIC1~ -.,t for'~ -.a. 
ritf''' CO .u..- -tf' of JadtW UI4 ..... 
~ _I. 11 .. ..,.000. to rea.la • ....u. 
...... uw _acl.oI, to lie _peu4ed 41"",<17 
or...-....s to ~ UDI_ 8ta~ It&tabala 
Il4r9lOO! "'_. 1'bat tbo ... Ure .......... t I. __ "'bF~ ...... ___ .. .. _t pateQo.Dt "" ~ I$lfbJ(2)(D)C1) 
or UWI .1"_ BD4C'et &ad BrrAtI_ o.n. 
celt OODII'ol A4 OIl .... amendId: ,.,...", 
~. '!'lIas tho ~t DO' prn\Oab'_ 
Ip&tecI .., tile """,,cIoDt U til __ ,... 

Q"'-"t ~I lilt _..slabl. oal, to til. ft· 
taD'tIl otnclal ~t nq __ . tor .. ....,tnc 
dollar ~t that IDClll4ea ~OII ot 
tile eat.1to aft>O\Ult 0( tile nqaMt U &II _r· 
PDOiP NClwnlft.at,. ... aenlM4 to t.be BaJ
_ Bu4Cet &lid l!lmerret>CJ Donctt CO""", 
Act. of 1t116. .. alMllllocl. I. tralllll1lttad 10 
CcIllT'eSl. 

.... ... 1IIl4I~ - ~~.~~i;'i ......... or_·_ ... OI-· 
II .... ~~III 
... uU tea'_1Im ~ 
PI 1' M" UIiI &-.I.", 
1M .... t.a _a~· .... --="'. IJ~ ~ U. _ ......... , .. _ . 
~,,- •. -............ , .... . 
Q.w-t~ to ~ IN(1IDmXI). 
or UWI "'naa4 ~t aad 'bllrl a; DIQ.. • 
alUlaa1Nl AII& __ .. •• . . '.+' .• _ '. " LA..... **t'~ ::., '~ •.. : . "*'- .... . ,. ... \- :' .. . 

. NI· ... MID... '" "!,),-_',. 
r .. OIl addItI-.l _, ...... ~. . 
.-- co. ... IaBlIUI& of ......... P. 
.......... .....,. IIIIIl4lIIC la O~ Clv, 
a.JGD.1IOII, CO _ aftl!ellh am .. ' 
De1IcIecI: ",tnMaI., 'nI&& - GIl,,", -"lla 
........ bJ o~ 01_ .... ." ICLLiIi ~ 
qlli.-' JIIlI'M1N!' m _OD 1A(1o)(2)(DXI) 
or the IIalaoK:ed BIMee' aIId ~aq Doll. 
cIt Oollt.tol Aot or 1115. u ame-. 

U_ 9rA'nlt 8eCaft IlAYIQ; 
AAI.AJIl5II &lID EIt/'IIIl8U 

For ... adcllUow amolu" for """'''"''''7 
eJ<peJUIOS Of the bombS", of U1e Allre4 P • 
MIlI'fth Foderal Bulldl.., la Oklahom& Cit)'. 
UHI oUler ... U-c.erTOr1 .... eITOtti. IlIcllldl~ 
tilt PnoIleleaL·. ""tI· .... rTOriam IlIltlatlve. 
•• flU"'. &0 remaln & •• Ilable allW ex· 
""_: "'_. 1'11&' t.he eatIN amollJl~ la 
dealBJ\& ..... by Cooncnu ... an om_Dc7 .... 
qulrwmea~ Jldns\lllat "" 8eCt\oo 2SlfbJ(2)(»)(I) 
ot Ule Balanced BIIcIiI6t aDd EralJ'Pncy Dofi
cit ContrO' Act or 1_ ......... 1!4ed . 

UNI'ftD ltr .. 'I'U CUtrrOlC IliaViCE 
8ALAama .um DI'EJI8a 

For &II adellLJOll&l amount tor ememncy 
ozpcna .. ....,.IUnc '""" the bombSnt or tho 
Alfred P. Murr-ah Federal B"II~''''' In 010.,,
homo. City. $1.000.000. to romaln aVal.able 
antll .Z",1I1404: Pro11itUd. That tilt entlr. 
amOllDt I. _lC'fta.tecI by Oolllrt'8S$ ... ILD 
em ...... nc' I'e'llll ... mellt purauUL 10 _"on 
2SlcbK2J<DICIl or tilt Balano<:C Bua,et "l:Id 
Erna'renCJ' Denc,. 00,,_1 Act of 11M .... 
"""'ocIecL 

IILlAS'DlDDT MItMCr 
0 ....... a_ .-.-o.m.ftU.'nON 

a&t.L ... Ui' ~h'Ii'" 
...aAl. ~ PIIIID 

LlKlrA~ QI AY~ or arlDUll 
",. ~ llm1t&Uoa CIa hderaI BIIIld· 

lap PoIId ~ -.bIw... DD6er w. 
IieadIIIC 111 ""bite t.- __ (U aUIefw\ae 
_aced .......... ~ to !.lib AoI,) b .... Q III' _ .., -.-.lI0II, 01 ____ CIllO 

aball remo.Ia aYa1labl. uCII ,i , ~ tod CDr 
...-" _- orlWJ P*UI*V--
_~ &lid N1aCe4 aotIY1_ IIDClaclillC p\&a • 
III ... cIMIn. ~OB. -.UClOB .... 
--tIoa. NPa1rw.. Altm'aWIM. _lIIa1c&otI. lII -
......... a. ~leIdoo ~t&. naW of 
'-' IlaUCUIlB ojlllraU_ -Saw ..... ce_ 
__ ;;loa. -.. 01 .--tal ~n-
d ....... otbfto MltYItI.) 111 .... _ &0 til<! 
Apil 11. ~ ~ _". ... \:laCk ... 
tho Amed P. II ........ P_ -ldbor h. 
O~atr. OJrI·~ 

II! """7IlIC out ",c:.b acU01t1_. r.ata AGl!UD
___ 'III 0e1Mt'tl 6erYi_ lit&)' (uno. 
)tber _ODt) u-..... •• U. 1_. do_teo 
Ot otbuwIaa cII_ 0( tho lite of Ute Allred 
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.. or .. I6IIdoD&1 amol1l1t tor eme",eney 
_ ..-I~ IPom Ua. bc>JrIbln« 01 the 
Ulre4 P. KIIrftII F_""I BulhliDir la 0111&
_ a~. A,:IDO.OOO. to ........ '" a.,.,lIable 
-.. hpCembor 10. 1II1II: ,,_. That 
.... aWe -..t t. ~ucI by tho Coll
~ .... ~oc, ~lIln1m'''t JNJ'OUAtlt 
o __ 1$I(b)(2)(D)(1) at tilt B&lAllced 
........ ~~1IC1' Del\cU eolltlOl Act t-. ... Iia 
OUcMiI~h ~ oUII>lnnUIFMDI' 

OIWWQlaTi ~GLUI1'S 
....... 1Mlu-l amoIIIIt t_~t, 
~ ..... 0N.0de~ ... ~., tI~.· 
fII .... a-.. UI4 OommmtlQ :Dnelo~ 
.-to .. elm\. ...... ,lIOO. to NftI&lII _taU
..... 10. 'dto ... ~&a4 
__ ..-- UI4 -'C rrrttAltaa· 
OIl ... III Dot .. ~ Of tIte AIb'e<I P. 
, .... ~ BWW1u ID O~ Clt;y 
I 4II1II II. __ ~ III 021. _ 
_ ..... ___ lis' IIoben II. lCen' A_ 
te, OD U. ...u. b7 ~ Pt.b 8"",- 011 
.... br ~ A_ae. ud OD the 
'-'" -....z _1M. q4 , ... ~. 
_, til die en, GtOIl~ Clt;y. or ~ """ ___ • tar _ ~ture or 
.... h60ftI ....... ......s to MIll ..... m _ 
_ .....,... 1'rotoIdC. 'nat ID a4m1~ 
r _ .... UI4 ~ BootIaInlc ~I>_ 0tutI &114 IO&D __ IIIIW _-
• _ of _ Ace .....t ,.,.. _C N9\. 
____ 91t1e1 ID OItIaIlOma Clt7. sae 
..-.,..., wtoIV ...... opec.\(Y alt. .... CI •• 
..-. AIr. u, ~.Iti .... ar U1, _t-

W;==,!c2Ia! t 0210 a..:r."", adnW>-
liiio With UIe _' .... UOJl b, 

or the ..... by tile redpjoat or 
er IUUfoIlted .• ~"" .... tor require· 
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.oGIIOmlC -0 tbIa ~c _lit u. JINtt wli_ Uae~ AN NW'dNU" 'UMlr p,.Jde"t. tben ",e CAn make Wbet.D-
~. . State '-- at tbe _. Umo t;boJ' cUI~. 

I would llb to ~ &lie ~- come at III -SCb UleSr ~ldeD Clap. Mr. s--.er. the 00...- Will be 
.,.~ CI\alnIIUl LrVDIoftOII. ClIroInIaaD "0 11GO.. . 'IIIODI~ ~ acUoII·perlod14a1l7 t.o 
~ alii! Mr. l8'l'OOE tar tb8lr tIfIQrt.a • ... . - ·Uaar. .. .,. lI\&ktac ..... 1_.· We 
_ we han WClrll:e4 W CleftIOP UIe dI1It .Mr_ .t.rVISGaTON. Mr. 8pe&k$S". J C&II proftM the tools w CIao ... _t 
_ tor w. aid *0 S&b..1 10011: t~ rte14 ~ IUCla Ume .. I ID&J" Benloe. _can ~ AD7 oUlertoola 
want w -kUla' with u..n NId.ate ooaRlIIe. '. . .. tII&t &l'U.OII ... I1.,. tor tM--. . 
ud l~ le.4en III O!dU.oma.at we .• Mr. 8~. I.WOIIl41lb to.u Ue TIlt <SPBAlCBR .1lI'O &ompIIn Ok. 
OOIItIDue *0 r..cwt&t6 Uw ~ aDd pnuemaa.tram JlartII CaftlDa (Mr .. WAUBa). The ~lDe or tile IWIIUemaD 
nbGU.sm. ~ . .' . TAn.ca] *0 tab tba ..u. .... 1 wo.IIeI troll! North CuoU_ [Mr. 'rAnDal IIu 

.Mr. OBEY. Mr. 8pealr:er. I 7fe1d my. qJI: IWD. u.e aIltilor 01 u.e parUCIII of apIJwl. .. 
IItlt 30 8800IIde w IIIIIIU ...,. It .. a &he~' relaCtIIC SO tImIIW. I;v~. 1lVUfOSTON. Mr. 8lMltar. I· 
lIdnocle: We .... Dow to" Ca' WS~ ~ toile llltut 01 the oII&.QI'et IMIIO"' 7feld. to &be PJltlem&II 1rom Nanb 
tile 1uf.1II11111" then .ata.an:r Ilu WeD ~ wltIl .tIIe a4mhdWV'atlcm. TIle canJ1.- [Mr. TAYLOa) .... ad4tUODal 
'all ~t. ~ 011 caaa..... _'- JI!""'Ial=. of OOUM ..... ~- 1101!111". 

, ItIlI nDd It pII.Mmmal &11M caaa. ~ oo-a .... I tIIlnk. ~ U. ... Mr. TAYLOR Of NortoII CanlbIL W. 
an- .. ~.aRe4 SO· ft. VA Wa U-. at _U at Cbe ,..1:1ea1&11 eom au 1Ie IRI _PUl III all oar ...... III 
a.peamelltwitllcnlt_haWiC...,.·tt.. Alaab 0Cr.1'~J. __ ~ed 1WOYid1nC 'o1le u4 PIV~. r-t 
'''t!IIe Umber ...... Ja)pot"-IIt to.& lot. ob·t~1I df U. ComIII1~ GIl M~ helJth Uld·proteotl.Jll' the n~lIft\tIIt. 
01 peoDie 111 Wa Roue. lBc11ldJq 1M. aeeo.arc.. But &be ~UemaD mm ud. I UI1ak Wa ~lIt that we 
ud ~t 'or the Ia.,k 01 It. 1 would Uke NorUl CaroUAa .. Cbe Olll~ rorwter WilD ~ toDll'bt wtll .s". 1111 t.Il&t end 
&0 DOW wllat Qe aaeemeDt It &lid _ .. a Member of tile SOUM. aDCl Jae.aII Jll'CldIlCt. AIId that II .U I am IriWII&' 
it 111 b1ae1l: aad white before we debate direOtIJ' laftlftlllll the MSOWltloua. to IIIpport thAt. Mr. 8peanr. 
S'- It IIlllrllt be JdDd 01 Qll&llIt. but it Mr. 8pea.lter. I )'I.e1d :I ItI1IlII_ to t.IIe 'nit 8P-BAKER.pro tempon. The nD-
III1rbt alao be killd of_tul. nllt1emaa &om North CaroUD& (Mr. Uetnan from Nort/\ CaroUna CMr. TAY-

Mr. Spe-.ktr. I )'I.eld :I miJlutes to the ~An.oRl eo that. lie m1Iht. cSeecnbe the LOK) larecocntUd.. lie coatrol. tbe 
... atlewomAII ltOm Colorado {Mrs. CODt.ent orhllllllCotlat.loDa. tlm_ 
8cRROJl:PER]. (MI-. TAYLOR or Non.h carolina. Mr. DIFAZIO. 1 am ILISkilll' hIm t.o 

loin. SCHROEDER. ~. Speaker. I asked .... d wu I1ven pennlB81011 to re- yield. 
\:.baD" the leatlem&ll !rom WUlcon.slo vi .. _d utend hi. remarlta.) Kr. TAYLOR of North C&r1Illna. I 
ror yielding me thiS tim.,· Mr. TAYLOR or North Carolina. Mr. wlllllot Yield at thl& time. 

J c@rt.a.inly am very sympathetle to Speaker, I MY to the gentleman. "I &1>' Mr. LIVINGSTON. Relrular order. PolL 
the gentlema.1I from Okl&boma who wu preclate your Including me and th. Speak..,.. 
111 the well , ... t betore me. I tbJlllr &II or other members ot the authorldng com- The SPEAKER pro tempore. The gen
u cullze t.hat th. ProesIdeot hN. &lid 1lUt.~ _d tIleir repreaeDr..U.. III tl_ hu decUoec1 to ~Ield. aDd th~ 
we bave. a serloue reBpOnslbllltY de&!- tills elI~uuton With the a4mlnlatrt.· reatlema.n from North C&rollna [Jo:r. 
Ing with eome d1sutere. tlon. It bu been a 1001'. arduous task. TAYLDR) doee control the time. 

But let uS talk .. bOut tIlie bill. which but. I t.bink we maGe Progress.... Mr. TAYLOR at Nort/\ e&rouna.. We 
I think t!)is reaclsslon bill In a W&¥ Is We have been losing tho!! Core.o;try in' caD be IUooeaatul 10 ~ our a.re&A. II, 
a dlaallt.er. beCause while I t elite over frul'orUctlU'e In this country. &long proViding Jobs. and protecting toreaL 
S16 billion. the dJMlitel'll. whetber )'011 with It telUi of thoullAllc1B ot Jobs and health. and protecting the environ· 
-.ree with t.hem or 1I0t. are only 17- lIor forat bealt.b In the 10 .... run. It we ment. ud 1 think thla ~ment !.bat 
pillS blllioll. a.nd so that means tbere i& lOBe tha.t fOl'toilt Inl'raatMlcture. t.ben we reacl> tonight wlll c1ve us \:.bat end 
$!I billion lett. tile declelona that an; made in the fu- prodllct. and that 1& why 1 am willing 

What happens to that money? It does t.ure are moot because we will 1I0t l)e to support that. 
DOt go to the deficit. It l'oeil ror ta.x .. 1I1e to ~ out thaee allvieulture Kr. DIFAZIO. RellreeentJDIt the mOIl! 
Olltll for- the ncb. practloee t.ha.t oU(' beIIt WIIvenltl... pUblic umber..sep ... "knt elI.trict In the 

Now. I 8\>"D queltloned some or the tb .. t a hWldre4 "eara or tOrMU')' &lad a. Hauoo &nd t~ eaoeedllll' the needs of 
cli&a&tanI tJu.t are out &!Iere in paz-t.e 01 hlUl4rec1 7ears ot UllU'i_atat.lon with &!Ie pntlema.n·. d1atrtct. could Ule nn
Ule DOuntry wbere people do Dot ~ prift.t.e. State • .ad Federal upenlM$t tleman PI"Onde MlmetlllDa" 111 writing to 
lIIwrazIce. wben the),,,,,, bilc;t; heN all &Ice. have l1"ell \21.. we Deed IIarftst to 4ecIde berore we vote. or are - roblg 
tile ~ wlUl tIleir Uttle till oup; CN'I7 _to aDd _ftI ~ lQ!'rutn1oaue. to lie required to "Ott GIl the rood-f'&jth 
me&.IIwh11e· the)' en returDJ.nc 8C6tt We Dee4 It 10 &II ell'ftroDmesltal waJ'. aaura- or the ltepQb11ca.a I'artos'. 
doUan. and 8t& .. loU. to their 0W1I ILII4 w. ha". WSed to -no .. btU that. baWl .. dealt witb a IlotcDocraac PrwI· 
people. and meamrh1le .h&t are we wID proteCt fobe eJl"f1rllmDellt. Cbfot.,U cleDt.. Md te111111' 1111 UI&t. tIl_ ... lIotb
ouwn. tn here to maIre tbeIrI wbole? 11'" 1111 fonet healCb at tile _ time IDe" aftJla.ble III wrltlJIIrTWhat ia .. ftll
While theJ' are nttlD& tu Nb&t.ee at It _... t.Il&t bltrutNetar. aDd pro. able III Yr1tlq to &be Memben 01 this 
tile 6r.. .. &lid loaal lnel. DIY people tn . 9I6M JobB. . HOIIM. tIS memben: 1IOWf 
Colondo are beille ull:ed bJ' tb.l8 rwaa.- Mr. DIIPA%lO. WUl the CUtl~ Mr. TAYLOR oINoft.b CN-ollD&.l &a,f 
1100 bUl to uro Ollt .ommer Jobe. to ~eld 012 LlIa£ potlit1 Ww tile .-tlema.n \0 tIM reotlenv.... "Mr. DIaaIIlae been 
ODt. AmerlCorpa III halt which ... ODe of )'I.eld 011 ~ IIOlIIt? 1II'OOlftCt ft'om J'oW' ~ Of Ule e1ale. 
t.Ile ITUt hopea tor ~WIII: _lIle ftO Mr. T.AY1.OR ot NoJ'UI CaroUJla. We been InwolV8d 112 tIl_ IUICOtlaUoaa. 
AN DOt 1uek7 ellOUI'h t.o be barn lllto a ba". WSed to "'orll: out beoaa .. &b_ What w. have tried. to do ... wbat I J\I.U . 
faIIl1br t.b&t. c&D pt tJMmI tbroqh 001· Ilae been UWe lIlO"mtllt--&lth01ll'b .aid. We· ~ I'8COI1IlIe Q, .IlMd. We 
~, It cute &\S1ill1c&DU7 the ac.l& for _ly I 7eaR we baft had JII'OIn- ..... tried to _ up wit.ll a ~<: 
.,., PI'OIrr&ma 4e&U1II' wlUl. educa.UoD, '-- tIIen Ilu bello little __ t 111 plan. lIot anllke what.u ra.-ed 111 the 
n arw out tile matb and edence tnWI- ret.tl.Dl' t.IIa.t ~. W. ban worked onr1Jl&lo-
SIle. It Woe out the JlQbUo ~ GIlt -Stll the admtlll.tr&UolI & JnIIfttD. Mr. DsPAZlO. Ie tt III wrI~ _.&IId tor thou of 111 Wllo an panmte t.Ile& wW de11IIe &lid _ 1111 Ibnrard Mr. TAYLOR Of Nort.II cu;,)11I&. B7 
t.Dd t1Dd B~ !IiJ'd t.IIe ~ deceut WDa IIotll III f~ he.lUl ..... III Job _ rrr _!)era of ~ a_ . 
.. "Mt oW' k1de to watc:l1 011 TV. UI._ UlC!1I. It '11111 .sft a III8QUlc track lhat .... &pe.kM. thot me 'Ii ..... ..-d to by 
ant Y8f)' eerl01l8 cute. .e ca.a 'oUow III & ~ ~ WItntr .. idn' ..... Idiuo, end 1M _ ....... embody 

Part of tb.l8 mone7. &lid I do IIOt 1Ie- the beet. Ulncu.l=re _tIloda w. ha .... cilltIic;:dgo. of __ pelts of lie pedaIge. 
Iti'UCII'e the part &bat t. 1'01Dl'·to Ok1&- ~ lDto co1l8SuraUoo &he e~n- Fftt. w"'eec:don (1) ""''''.OU .. MIed ~ 
lIoIDa. but I lJeI'nl,," t.be part that '" _lit, and ta.k1ac loto oo>mide~on lie proriIion on DIher IIIwiI ... _ b! 
~.Dg to l&X CUtll fur &!Ie "'ell. Uq I be- :)W' ooollomlC' lieecla. U we 'oU_ the treGion of • liniIed eM"'~ , to ~g.. 
rrudlre the part that. II WOIOlr to other 'IIWlle that. .... been ..- t.o b" t.b~ _ pahIlIiIed modifying lend pIuw and ~ 

ecHlBIT _J..II,--_ 
~GE __ .:.8 __ 



CONGRESSIONAL RECOIlD- HOUSE June 29, 1995 

EXHIBIT __ ' ... ' __ 
PAGE __ ...;.q __ 

I 

I 



MARK C. RUTZICK PAGE 93 

. 1141 U, 1995 (X)NGRESSIONAL RECORD-HOUSE BW7 

• . 
j. 

I .' 

I 

PAGE ____ _ 



I I 

. . 

~!!!!i'I ... ~f h.i~II§ . ~ ~ ~;:.ql1fg:; f ~£ilt·ffl!j" 4e l §; ~(,!j( If . or·I"U~lf 
.. 1,~!J:f3fl~ i!i!iilijilil~!l i i;fiil~i~i r!tU.i:~4r let,I'; ! f!:rllif.f~ 

ifJiJI:f:tl~I~~ ~ii·il!:Ji ~l~ii tl~:f~[f;iliill:if:ig l:il&i~~&Jllilil!!fil 
ill i;ir:f~!i!if J;g ~lt: .li ·!~i£; . t~ !~E.!. !i~ ;i~f~ i;g:~! i i!;J==:i!1r f ~1;~. 'tlilj'!1 i . .",,4"' II ii { !. ~ ~ - !:i :~.. • :tt .. 3 .. ~C>o!: s ~ 1:' !; j II g ";c:. iff!~f!J";ff!~·W~! 'ft'l'.ff~fl iiEi~~ '~Ill~ ifirif, li~.f!~JfJ If·~:~ff~ 8 

mil:! ~II~U ~f'!fJ:J~iII::m~! if m!fm! lil" ii: i J' i iii ~f!!:m:!I!I'ilfli.l! I 
!lr!iln;~1 :1 !iiiii!rllllljflt~iUW~f::~:i;i·1 :~~ Jl;~§iII.lfli~fI !f;bU ~ 

~ 'i I- .,. -I- '~llJ !~II!;1 f( leif~g"e~~ ;§.If" f~'11:If f"i~~lrr 

ht!! 'fEr, ~a !rih ,h,u!.fHhm! lfh~fd~~ m fhia.flUhtthhd 1 g 
. ~ fJlil~llr!.IJI,ff(ifilll ffil~ill!. ~il~i;l~~lf~E~~I!lrl:·f~~il:·~~1 fJrltff!lfre:~jf=i ~ ~_cJ ... 'i!I I.f!r . s3fP~! .. r'IOGlI8Ii~ld~lgi!~ !"~i &f~II!')rtf'l!f:fl~:! IJlr~'!.QS"~ 'a ... ~a; 

_1!; .. aaJS~i;:_I~~ .. l.. s;~2. 11Lq'~ • ~_ .. !~ .. ~ftg.g>ia.J .. a.i'!i 111_ 
! f 

! i:i flf ii~l~j ;fJw;a Iii; ~;m ii Iii ii II ii i:; :i1il if til",:, IE i ~ 11;1 il II La:: 

. ,f-) I;; i! I: I. ~ ~l filii! i!~f lli~~fJ It n:, fl~: I ~ ~;!I ! r s I t~.!,!: bnJ: i,. ;," '1M .. if B . t! ~ 
II I Ii '1; !~ .. 1\ aCta!1 ~ ii D C;~" .. I i'~~!f J·f: t: lIi~~1: -3 i::'" I' ;ffl!~ rlf¥l~;fr~l~fll~r !!I;lf!;!li! ~f~j Il!J~ili,!IIIJ';Jt~ i'!ll'l~1 r!r ! 

., -------



.. _ ..•.. ,_ .. 

--- ---- ---. - .-. _ ... 



08/25/1995 16:35 5034994660 MARK C. RUTZICK PAGE 96 

CONGRESSIONAL RE~IlD-HOUSE.· MtI3U.1996 

EXHIBIT _ ... 11 __ _ 
MGE __ 11 ___ _ 



MARK C. RUTZICK 
. -.. PAGE 97 

EXHIBIT _..:.'.;::;~:-

PAGE _.-..;S;.. 



88/25/1995 15:35 

8'1182 

5834994558 MARK C. RUTZICK 

CONGRESSIONAL UCORD-HOUSE 

• 

PAGE 99 

MayU.l995 

" 

EXHIBIT _ ... 1...,2. __ _ 

PAGE ___ ,, __ 



. . 
MDo1U,l995 CONGRESSIONAL RECORD-HOUSE 
_nu oJlllC)lled to l1It.nlJII' co " 
"" .ute QIIdal 1nt.Nft ~IIJ) ~t is 

111m "" 1Ie.d lIItormtoUOII. 
KlOOS. U tM ,-U4I!II&II W111 
I ~ the .-tllIIIIaII·.u- a 

paint. aad l WOQJ.4 ~ aG4 
M ...m tile Urd-. .. or-f-r 
~t&1 e1eme11G. .Idch ...m 
baa 1IeooUIe. rt1UlC. l,p ... ca. deft) 
Sta .... " ..u~&114 ~ 
eClmo' ..... t III CII1A oountlT III NODI; 
,...., ... ~ lOlt wa deb&Ce tIIroap 
" fair aad OpeD. ~ at. &be fIall 0-lilt.. 011 ApsInIprtaClOIIII s.-reJ ~ 
tIM bJ11 ... m&l'ked liP. Ul faoto 1rM1II • .-U-.n" &IlM1IiID:Iea' _ ~ 
011 GIl .. ~ ....... "'918a' loft 
__ iIelIde 00.' ... OIl CIISa ~ lloar 
..",. we • .,.. -* tome lanh tile 
llleltli Of t:U .... U_· ...... IIIIT &Im_ -.t'lUe uswadftlllS)\, UIaD aIn

ilion" 1Iu.II:-4oor mealle·'"" nee to 
tIM ftltiII ao- ael oo~ tJut ce.-. 
Ia1I1 ftnlWI Ul tile PrIIIldat .. todm'n'a
t;n.ttml &Jat.t be nalb> oapt co ftCO 
th1I. bill. .hlch ... &be 18l1tleman 
pallltN out., ..-cl tile 1I0aM "'-til 
ItrOIII bI~ mppol't. aD4 I wut 
co ~ that tile Pree1deDr.. fJ'NIkl;sr. fa 
Dot. III ~ Jut mRlClwe __ here. he 
la Dot ~ hit lJIatillCt. He ,. lIIot 
deliIII' w"', I WO. ftaDl<Jy. he Imo ... 
fa the I1&'h' t.ILI.Dc. 

I -. after all. ch1e sa a Preeidlint 
who ONftP'oIl'Ded OD " l*'OUIlJe or pu t
UDI JeOJlie ftmt. lIVeu. I tRIlt to poLat 
out to tbe PreIIideDt thd t.Ile IIldeJl8!)d
eDt Clmller mlllll 01 W. OOIlDtl1' Ave 

a _ namJl81l'D called Put
,JI'alll1lL7 lIoat __ JP1nt, eo U the 

met Ill' aaml*1lrD riletoOl1c. U -.11,. dOM beU ... 112 PGttiDI' people _ '.mm. ftrIt. lie C&Il be81D lIy re
OOIIIdclerlDl" h1a tbn&t to "too the nn· U_', OQ~ emenrency tlJn
bel' Ial_ ameIIdmeDt.. 

Mr. TAYLOR ot North C&roIlD&. That 
falla III llJae MtII tile P!WtldeJIt'. dee
~OD ~ th_ ue lanre oompa.. 
DJ ... '!'b.e .... DOt lane OOII\~_, 
Th_ .,.. .m&I1, falIU17«- btte'n. '8. 
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29 O.U S3.SS 9]0 432$ . 
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199 NS I7()04S 1790 IlSS 
64 }l$ 4720 2.%30 %-490 
t7 NS 9419 9110 99 
170 NS S080 J16D t'lO 
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2. Conservation of occupied mumlet sites is the most importatIt Iboct-term ~ 
Deed tor the COIISG\II!ion and recaw:ry ottbc marbled murrcJet (Marbled Mutrelet 
Rec:ovuyTeunl994; USDAlUSDll994a.b; Ralph et aI. 1995). T1sePorest Plan Mel 
other ~ IIldI u habUt colllCl'Yalion pJaDniDa 011 non-Pede:ral1aMs should 
contribUlc to the Icms.term coDSa'Yltion of1he spedes, ISsl1ming that most occupied sites 
are coaaom=d ia the Dc&r fidure. 

. To ~e. the FORSt Service has detenninecS f:bat 11 murre!et~CI! units occur in 11 JIIJ. 
with oc:c:upied units. The Forest ScMce has DOt provided the Scrviee with unagc figures for 
iDdMdu.aI units, but thcry have prcMded wlutno estimates. The Service urim·ted that murTClet 
W1CCCUpicd units contain .ppr~ 20 milflOll board feet oftimber' volume. The Forest 
Service bas yet to determine the occupancy status of 49 units in 17 sales and wiD complete . 
inurrelet surveys for most of these uniu in 1995; dlesc units Q)ntain approlCiroately S1 million 
board feet. Using these volume figu~ the Service estimates that hatvest of rnurrelet-unoec:upied 
habimt in these 60 Ales will range betweea 7% (20 mmbf7269mmbf) and 26".1. 
(7Immbf1269mmbf) of the suitable mumlet habitat remaining in these 60 sales (see Table 3). 
Theref'are, 74% to g)% or the suitable habitat - and tOO-A olthe known occ:upied habitat - in 
these sales will not be harvested if the Form Service implcn.euts th~ rCll$onablc and prudent 
alternatives described below. The Service docs not believe that this loss ofuncx:cupied suitable 
murrelet habitat is liJcely to jeopardit.c the continued existence of'tbe species. 

The following reasonable and prudent alternative applies to the timber sales fisted in Table 4 
(ex.cept for 9 sales listed below and the Lob$ter, WlI1river. and Sugar Cube sales) that have at 

·Icast one unit loc:ated in suitable murrelet habitat that bas been determined to be occupied by 
. murrelcts; 

. Cmcd, ~ or take action to otherwise withdraw from harwst, units determined to 
be ~icd by marbled DI1JrTders unless section 7 COllSUltation is reinitiated and a 
determination is made, based on new iDt'onnation. that the huvtst of RIch units is not 
likely to jeopanke the continued a:istm:e oftht; species. 

~ Forest Service UId the Service are unable to idehtify a reasonable and prudent alternative for . 
tiJnber sales whcR all original sale units have been detennincd to be OCClpied by Jn1.1J'Rlets. The 
Forest Service &as dc:tentlined (April 21, 1995,1eUerfiom I. Lowe to M Spear; O. <luncler'IOn. 
pen. comrn.) that sales wbete aD original sale 1miu arc murrelet-oc:c:DJ)ied are Beam« 712, 
F"l'\IeIJJiJe Flume, Ponnadcr 103, Fonnader 717, Grass Hula. Green Apple, Uppcrteu oo:z, 
Whee10clt 403, and Stalwart. 

The ronowing rea.sonable and prudent Iftamativc ~plics to the timber sales listed in Table 4 that 
contain suitable mmreld habitat but for which occupancy has not yet been determined: 

Dctennine murrelet occupancy ofsuitahlc habitat. The sale may proceed iraD suitable 
murrdet habitat contained in the ale is detennined to be unoccupied or when the sale is 
reconfigured to aUew barvest 0( only unocc:upied murrelet habitat, consistent wlltUlT ' 3 
rca.sonabJe and prudent alternative described above u 
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110 t.JIe motloa to 1&7 oa tbe ta.ble df
.utA I or ameDdmeat No. 1833 ... 
qreed. to. 

Mr. DOLa Mr. Pl-aldent. I 8IIn-t 
&11& alleezsc:e 01 a Qqonun. 

'nIe pJUt&D)ING OFFICER. The 
okrt WSlI call c.be roll. 
". aaistant leg1alat1ve clerk pro

-.decI to a&1.I the roll. 
Mr. RATFmLD. Mr. President. I qk 

alW!llmOWI eOD8ent that the order' (or 
411- oaIl be re8Clnded. 

P1I.ESmlNG OFFICER. Wltllout 
It Is &0 o~ered. 

u. RA'l?Il;;lJ). Mr. PresIdent. I Uk 
.....mmoWl couent \bat &11 rem&lnlDg 
~WIIIJI the votlng aequence be Jlml~ 
to 10 mbluta each. 

"nIe I'tLESmlNG OFFICEoR. Without 
obJecClolI. It Is io ordered. 

Mr. HATFIELD. Mr. President. I 
ID_ to table c.be aeeoftd d1 vtaion ot 
c.be W.n.toDe ~ndmentand uk tor 
&be reM aDd. DQL 

'rile PRBSlDINO OFFICE&. Is then a 
.. ~ ... t_lId? 
~ Ja .. aaMc1ftt 1IIMlOtl4. 
".,.. aDd ~_N olderect 

_ ..... ~ '1'0 T...u: D~ D 01 
MCaMiWDIt 110. _ 

~ PRBsmINOO1f'1l'lCBB.. The 
ea __ 00C1I1'I on the motlc,a to tahle 
...... n or NDGIdmeat No. J.t:!I3, or
...... '" &be Senator trom Mla_ta 
[Mr. 1rII..I.ImIn]. 

'nil ,.. &lid -n have beeIl ardere4. 
TIle clerk wW 0&lJ tbe roll. 
'!'tIll. u.lat&!it ledalatlve elv!r <I&U..t 

die roll. -
Mt. u:t1.'T. I &D!IC)QD08 that tile Sa

...... from MlMourl (Mr. AARalDrrJ &D4 
die ..... tor from North <:&roU- (Mr. 
P~&re~"Dt.. 

Mr. PORD. I IU1D01DlGe that the SeD
amr II'DIIl Sa_&11 [MI'. lJfOun] Is aeo
....n1J' &beent. 

newt waa azmouneecs-:reaa •• 
u rOllows' 

PWIMUV_ .... _'-.1 
~. - .... -~ -.-..' - ....... 

-. ..;--".-: . ." u. =- - '. -.-" _ .. " ..........-... • .. aM --- - ; ........ ' .. . = .~ .... ::., ... ,. .-.'- --... ..... : ,........ .... 
~ - ...-.. . - ....... " ........ ,<:., ... . :-r.... . ::::...' " .. _... .' - ............. ....... 
~.. ~..... . .. _ .. ~ ... ---
.....a. Ir ..... . ...,.. .... = ....... . ..... ~ -._ IIiII _. 

__ ; ... ''1'' ~ _ ~ T, .... '- ....... 
AIIIIa .. -...... -~ ...... 
~ --.. -_ 14 

..1u.n.... .-----.... 
~ -, 
K<*I ...--.. 
LAa9 
~ ---Nar Val'DIG-i 

........ 
~ 
PIlI 
"-' ...... 
.. • tI-r ----Wet _ 

_ hInIMa. ._ 

So the motion to \.Q' oa the table dl
mloll n or the amendment (No. 1133) 
wuqree4to. 

Mr. BlLADLBY. Mr. I'realdmt, I 
.00141 lib to dUlt)' one IdI»ort.a.nt 
lIu .. UOQ rerardfllll' addftloll&l lell141&
CI .. laDlUAC'e III we bJll lro.enW!a' the 
COmm\l.lllt7 8eboole Program puaed 
lu' :rear lD the arime btU. I ~te 
tile .-latlLl2Ce of the oUJrma.n In en-
8I1f'!DII' that SIO million of the 126.5 mll-
11011 ortatD&ll:r approprt&ted will re
maJn aYa.Uable to .. !at oommunltlee 
I:b&C have de8ip!!ld I)r'Of!'&n>!!I to· .... 
lOhool butldlDp for eDlIStructl.. ao
"1rIUw (ot ),01lDf people to keep them 
ate aue! Ollt or trouble durin.- the 
ettc-Doona. evenJqa and ... keMa. 

Ad4JtiOD&11auaap ... a.d.sIed to Uae 
B_ UmlU. '" .. of ftIIIM lOme
. ~ fIIrc.ber 1:IwI 111 tM aaUloristJllr 
~aa. A"- thta. I 'MOII __ 
~ Jaw. ftmde ID&F _ Uecl ~ tor 
.ildQ\llDiiwwanblp. _drrr'c. or takidal 
~ ... ,. -~ JINIIUa
tion. £JtII~ UISa ... ~~ IIAl'
...... detlIISU_ IMIl III. tbe ..tc:tD&l 
-tIIoI1aatIoB. It fblJOWII eloeel)- JJq 
~ lDUIl' ill .... 1cnu. tile JII'O-

:::;..=ca:: .::~:.. --~ 
"naI~' . or s.ltIl im4 

BIUII&D a.r.to.e JlaedoDa a _1I!Im'fol 
JaIl of nun. W. JII'OII'ILIIl 1lDCIenrq~ 
DeerIIt. & tlCttt .... 111_. JDore thaD '100 
applIoaa_ ........ ved II), Cbe Kq 
I,M""ne. . 

AlIMIt all at tIa_ uPUcatiOU SIll&
QIft tM "OID~ tb&t. arel4elltlfled 
.. JIIIl'BIs.Ibla ~ • "",."".., no 
!p.Inme1l~ bl ~ lecB\&UOIL Bow
-. _ or &be beat applIcatt_ JIIlt 
tb_ acuvtt1. lD & brw4er OO11taUo. 
1Del~ &eClYStl. j!QOII .all _~ 

&lid aaDtlIet. --..lIlI:lOa. ba lt60pUIt' wi'" 
the IIQI1IOH or crtme ...... ntIOIl. Other 

~oatiou toellA 011 '7'd_l., &lid _ 
torW· &etiYSa.t. IRlt ~·toPlQl 
'oatldde &be aDdarlnItf ~ 'OVl1OQ-
1uL wIltollta' bI'''''-PIlf .stb &!at ... 
act ol.lWSl!&tl-.-·IfDOe .. tiel DOt 
...-to dap',;",te Or """4i .. GMtDc . 
eeIIoal.-tYScML t~·:·. '-. ~ '.~"'''', '."'~ . 
d'A!I'-GI"CIIeM ~-;"""'·ifto .. 
~ ·UIir toile t1dUal ~.~ 
4aDUd'Aildet-aMi ~ "t.lT~. 
~ .... '~.'" 'ra .... "1 .. 
~ lie ~~. OOiWIItbioll It· BBB 
_·niq1dioed'to ~ A'IiaI_~W ~. 
oa-w. \M appuO&tloD·ud·~.saa. 

'PI'G _ ·1Jl wW to __ .a. IIIIIIIIIt .... 
mioCl .... 1atiU'pN1i&tlaD . e6. ~. lit" 
00MIZIIJDta. \; .... - .... ,.~ -:: a, '·-1' ... _\.;:' ':":". 

.~~-s4Ub..,MIt"'" 
.. I' Ja 1M' c!I&U'IIIu" .... .....ar 

. UaM, .. .- tIaSt·_ .......... ~ .. 
0<4111"_." an.n-...... tI!IO-
&l'OOII4 &Iw MUYSCiSea ~ lIIa, .. t 
Ul_ aotIYSU .. bI CM ....... of & . 
bnader ~ fII_torUIC .. Nlatr 
_ metbOdII. WOI&l4 be ,..........",,1., . 

Mr. RA'l'JI'IKLD. I ~ ta. Saator 
from N_ 01_), tor lila tDq1If1'J'. IV r.. 
IpOUee 11 t.b&t.. be ta OOIftCt III 1da ....s
ill« o! tb1a JaDpan. 'I'M lDtAIII' Is to 
ensure tb&t~. 1III.t.Or1aJ. or wart 
aDdent.repnneurellJ.p JIr'UP"'DII _ 
atJtate the pnruaq.featun or UJ7 local 
ID1tietiye fUDded throqh tile Commu
nJtF Scllool. Procram. I ~te 
tb&t there mq be Other acCtYStJee or 
JIleUlC>dl, IUCh .. JDNItoriaI'. tJI&t are 
Met.,'7 .. ~ ot a more compnh!l!l
eJve procram lor )'Ollth. CommllJlStF or
patatloft8 tl1&t haft a.lr'e&47 d_l
oped toPPlloat1ol1e UDder the 01'llrtD&l 
autborts&tJoll I~ ltlouJd DOt be 
reqll1nd to reYl'lte their appUcattollll 
to eUm1A&te &11 mention Of ouch IDel
dental aetl1rlUee. 

Mr. aRADLEY, J thank the I3eD&tor. 
I ~e ... thla w1U JII'Ol'1de needed Clar'
It)' to the DePN1meat &110 to the '00 
commllD1l;)' applleante. Thla 1Afd, bow
e ....... I WOUld reI~ the IJlteslt or 
this rau-lCtive \aq1It6e: lD m&k111C 
t\WIte 1f&Dte. * ~ of lIM.\\b 
aDd BUIIID e.r.so. eboQ14 IIOt ftIIIIl 
JII"IICNmI . that are ~ no
rMU.al bl IIAUIN ... ~ JriI:DoU'Y 
fIiataft 11 ~ ~a. ~ or dt
~ '" 4eftlopUIC &be pot.n~ 0' 
J'OQ.DI' paopIa ... _kiet& or _tn-,,_.IIN. . 

Mr. IlI.TlI'IBLn. "1'Ida it ~ YWw~ •. 
MIl I ...u.- u wt1l1M1J1 &II -a W. 
JII'OCI'IIA' - elM. • 
c.I!D"~ _' .. ~ ft.aIIaIJD Mr. LJV1N. Mr. ~t. I IUD _ 

CIIIM4 abKt tile ...... oa OOIltablaO 
Sa JLB.. UH ... lIM SPA OeatM tbr 
JroolaQ ...,... AII4 'l'nI*lI.- 1.11 BAiT 
ClI;)'. tIC. 'nat tIU1 ~ _ mO.l1on 
from' t:Jja l)lanMd tacilJl;)'. _~ 
aboat 110 1111111011 fOr al~ _lie 
0AlY • 

TIISe a.cwl;)' Ia ..,. ~~ to lIlT 
StAte ac4 (wOUld hope t.lIe ApproJll'l&
CIa. OoauII1ttM _0Qld ooDIIid6r to&; a -
mlD1JD_ twI41JItr for tbe dOO ........ &lid 
JD&tn~ JacW'7 COlllJlOlMllt al the 
IIIOJect III Uae fl-t:r-r d8CI VA. BUD. 
aDd ill4epell4ellt qqGl_ ~1It1&. 
tlom bUJ. A GOC~ &lid ma1n~ 
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lJDportaat ~ .. the Boa. u4 
SeDate worked 011 a~. . 

1'I1J,a IIIIt wW bart· V __ c.n no . 
. oumot atroJ'll to ~ UIeIr·~ ..... 
III&' oarlo~ N_ JaDrIaIId wm .... J do 
lMIt beU ... tII&t JQOft ~_'W'OIOI4 
~ tao let. ·th_ J*'IIl.··~·eo 
U1&t the bG.dc'et 0Ul be bel~ Ja" 
~ .. oppaMd.to 10. ell' ,~.UI&t. 

.-1ttaT AmerlClolll ciUI nc' \~~ 
at bfetJE'aq\ ,ear. ~ 
DOt. . . .• ' ...• ' .' 

I _ .., a1zWDi17 diM ...... ..,. 

~th .• 'UM~ ~. ~ 
.. throGI'h"" ~ba~ 1U.t;~ 

'be ~ to __ lfaUoIl ......... 
"nICW 18 DO ~a __ ~·taIIMr 
~0IL:1t 18. ,sft·.IPIGUl ..... 
~ powert\al PAC 1Il0lIIII' .... 
oh&IaplODa 01 ~CIII. 'DII ~ 
t.r I WlllIllOlQde tor * a.oou ..... 
t:lWI a1ear. . > ". . I oommea4 8e __ Mtlaa&T fear ... 
work Qe lIM 401141 to .tablID & __ 
~e t_t-bue4 .UII M;J' .IIi ... 
State of Wuh1J1CtOQ. W'laUe GrIU'_ 
J,tiOO DeW lObe IIIW lumber. wood 
manufJ.Ctiu1nc. &114 paper 1II4Mtrt-. I 
appUut4 her tor ba~ t.be ~ to 
5t&D4 I1P to th1J b&ck4aor att4mpt to 
weakell the lawl prvteotlDc' ODr fbr..ta 
without hearillP. wtthont. oommltcee 
m&l'k-uPi. WithOllt pubUc parttatsa
t101l, or open noor 4obato. I 110110 that 
~ IA 1I0t &II fll4lcattOll ot &he tn.Y 
IJIja CoIIBTQII IDtoIl41 to ~ oar 
enVlronmelltal lawi. The AJDer1.0&Il 
people 41d DOt vote for tbat k!D4 of 
~e, &lid they wW aot ~ ror 1t 
&Ill' more tlla.ll I W1lI. 

I yot.\ild for thl' ~OII ~ to4t.)'
DOt bee&uM It IA & rood bW. bat II.
__ It fa a DeC ? taW. It Ja _ 
-.q to p&F tor tIM 4luatAn 111 C&ll. 
(onUa, fa Oklabom&, &a4 lor tile dJa&e. 
tor tu-t the ~Pabll_ b" ~ 
with thu,. budpt ~J\\aon. 
IUllDAADbG TIll "41'1011#4. ~ ..-rmw --,-MI-. ORASSLBY. J wolll4 Ub to OOD-
IrI'&tlllato JIU' oou..c-. Beader RA.'I'
~, fM ob.&trmaA of • .,.... ~ 
_ ~tcee, 11M ""Moor 8DD. 
t.be ~ __ of t.be oammi~. 
__ tbe'lIard wort tIIe1 ..... "' lOWU'4 
~Im. the ~ fa I:Ida W. I 
lIoSle ~ the ...... or Ua1a l!Ill JrDl 
IIelp to J)Ut ChJI OO\Ulcr,o 011 .. ...,. 
*k to & ltd .... INUet. laalaMd b! 
toM bDlfa the ~DIl fW ftmd1JIC 
liar t.be N&ticmal ~ antew 
Commtal.CIJl. 'nala Onm';"alOil ... __ . 
c.~Utaled JIQI'IlIaIlt to ~ of U!e' 
~ Beform 4\ct of JIM.wtdaIl 
botll tile &Dulle &lid IkuCIe ..-ed 
ftn8n'moQ817.·1 WIA SO Uk JIU' dUUD
plahe4 cou..... ~ 6'....... to 
uladO' • r..w __ ~ ~ 
Omvn'wlOIl. __ be IIIAIIAnd C;IIe au· 
tb~ ~oa 1aIt....s_ PInt: 
is It DOt 'oonoect Cat ~t CO IIIC>' 
aDD eo. or the act, the I-~ peri04 tDr 
.abmitttll6 lee report taloUld be bued 
_ the 4&to OJ! w'bJc:Il \be Cnt _1iUIIr 
fa beld. 

Mr. HEFLIN. 'l'b_ 8euator Ja """'""'t. 
.Althoqll the \&IIgUq'e ill tbe a.ct uvl· 
aiD"" tl1a.t the nnt 1IlM~ or ae 
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Mark C. Rutzick, OSB # 84336 
Alison Kean Campbell, OSB #93011 
MARK C. RUTZICK LAW FIRM 
A Professional Corporation 
500 Pioneer Tower 
888 SoW. Fifth Ave. 
portland, Oregon 97204-2089 
(503) 499-:4573 

Attorneys for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE } 
COUNCIL, an Oregon corporation, ) 

Plaintiff, 

vs. 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculture; 
BRUCE BABBITT, in his capacity 
as Secretary of the Interior, 

Defendants. 

) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------.------} 

Civil No. 9S-6244-HO 

CERTIFICATE OF SERVICE 

I hereby certify that I served the following: 

~. Plaintiff's Motion for summary Judgment; 

:2 • 

3. 

Plaintiff's Memorandum in Support of Motion for Summary 
Judgment; and 

Concise Statement of material Facts Not in Dispute 

23 on: 

24 

25 

26 

1 - CERTIFICATE OF SERVICE 
MAAK C. RUTZlCIr; LAw FIRM 

600 Pioneer Tower 
BBB S.W. Fifth Avenue 

Po .. land. OR 97204-2089 
(SOl: "';'9 .• ~ 13 • ..... I&OJ) .19& O,~) 
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Wells D. Burgess 
Michelle L. Gilbert 
U.S. Department of Justice 
Environment and Natural Resources Division 
General Litigation Section 
601 Pennsylvania Avenue N.W. 
8th Floor 
Washington, D.C. 20044 

Attorneys for Defendants 

Adam J. Berger 
7 Sierra Club Legal Defense Fund 

705 Second Avenue, Suite 203 
8 Seattle, Washington 98104 

9 Attorneys for Proposed Interveno:,:-s-Defendants 

10 on August 25, 1995, by delivering to said attorneys via Federal 

" Express true copies thereof, certified by me as such, contained 

12 in sealed envelopes, prepaid, addressed to said attorneys at said 

13 attorneys' last known addresses, and deposited with Federal 

14 Express in portland, Oregon, on said day. 

15 Dated this 25th day of August, 1995. 

16 MARK C. RUTZICK LAW FIRM, 
A Professional Corporation 

l' 
18 

19 

20 

21 

22 

23 

24 

25 

26 
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Date: 
From: 

Subject: 

Monday, September 11, 1995 10:36 am 
SS57 (W$WILLIA) 
318 litigation - Here's the 

schedule we agreed to friday: 

1) Any motion to transfer by defendants to be filed by Sept. 15 
opposition on motion to transfer by Sept 20 
reply brief due Sept 25 

2) Defendants will file their opposition and cross motion for 
summary judgment on both nesting cases by Sept 27. 

reply and opposition from plaintiffs by Oct. 4 
reply by October 10, with the understanding that the court 

will rule on transfer by then, and the whole package will go to 
Rothstein if that's the end result 

3) NFRC announced at the hearing that it would be filing a 
third motion for summary judgment on the Forest Service 318 
unawarded sales NOT withheld for murrelets. It will file that 
by September 15, unless the sales are released 

Our opposition and possible cross motion due Sept 29 
Reply and opposition by October 6 
Reply by defendants if we cross move by October 12 
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MEMORANDUM 

..... -

DEP.RTMeNT OF ASRICUL TURE 
OFFICE O~ THE SECRaARV 

WA8HINeTON. D.':. I2ICIe8IO 

September 7, 1995 

TO: Jack Ward Thomas 
Chief 
Forest Service .. 

FROM: 

I have received your August 31 memorandum. regarding the progress the Forest Service has made 
to date to assess the availability ofaltemative timber volume pursuant to Section 2001 (leX3) of 
P.L. 104-19_ 

I understand that this initial assessment was based on assumptions ofwhat is meant by "like k:ind 
and value". that the harvest of any altema.tive volume would be in accordance with the standards 
and guidelines of the President's Northwest Forest Plan. and that timber currently being prepared 
pursuant to the President's North~st Forest Plan would not be considered. 

Since the issue of alternative timber volume will be influenced by negotiations between the 
government and the beneficiaries of2001 (k)(3) we need to draw from as broad a base as 
possible including timber sales currently being prepared pursuant to the President's Northwest 
Forest Plan. 

Acc:ardingly I would appreciate a further assessment based upon a broader definition of "like 
kind and value" which approximates comparable quality, size, value, and species of the -
altemativetimber volume offered. Your continued assessment should also assume that timber 
being prepared under the Northwest Forest Plan, especially sales being prepared to be offered for 
sale in FY97 and FY98. may be available to offer as alternative volume. Iftbere arc any 
negative consequences associated with this approach, please include this in your assessment. 
Finally. I recognize that this should be accornplished within the limits of available personnel and 
appropriated funds. . 

Alii EQUAl. OPPORTUNITY EM~OYEA 



FOREST SERVICE BUREAU OF LAND MANAGEMENT 

Volume released during summer 1995: Volume released during summer 1995: 
SECTION 

318 
59 mmbf -t 53 mmbf In OR 

6mmbflnWA 

Volume outstanding: 337 mmbf 

WA: 43 mmbf -t 13 mmbf unawarded 
30 mmbf suspended 

OR: 294 mmbf -t 87 mmbf unawarc!;ed 
207 mmbf suspended 

Status of outstanding volume: 

48mmbf plus 
16 mmbf (to be released by 917195) -
Volume outstanding: 10 mmbf 

Status of outstanding volume: 

4.8 mmbf being prepared for reJaase 10 mmbf not subject to release under 
126 mmbf undergoing further rnlew ' "known to be nesting" 
206 mmbf not subject to releasc, under 
"known to be nesUDg" 

Nonsection Total volume outstanding: 10!1&M&A&1I& 
318 

(FY 91·95) East side: 104 m1bf 
West side: 5 mtlbf 

of 917195 

Total volume outstanding: 125 mmbf 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 
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15 

v. 
16 

17 DAN GLICKMAN, in his capacity 
as Secretary of Agriculture, 

18 BRUCE BABBITT, in his capacity 
as Secretary of Interior, 

19 
Defendants. 

20 

21 INTRODUCTION 

Civil No. 95-6244-HO 

DEFENDANTS' OPPOSITION 
TO PLAINTIFF'S SUMMARY 
JUDGMENT MOTION 

22 Plaintiff urges an expansive interpretation of subsection 

23 2001(k) (1) that would exempt millions of board feet of timber, 

24 above and beyond that which had been offered pursuant to Section 

25 318, from statutorily mandated environmental protections. The 

28 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
SUMMARY JUDGMENT MOTION - 1 
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Ninth Circuit has explicitly held that such exemptions are to be 

2 very narrowly construed, imposing a heavy burden on plaintiff in 

3 defending its interpretation. Plaintiff has failed to satisfy 

4 this burden, as its interpretation violates basic rules of 

5 statutory construction and is built on a number of indefensible 

6 assumptions. 

7 First,. in claiming that the phrase "subject to section 318" 

8 really means "as described in", plaintiff fails to accord the the 

9 term "subject to" its commonly understood meaning. Moreover, 

10 plaintiff's interpretation violates the basic rule of statutory 

11 construction that when Congress uses particular phrase in one 

12 portion of the statute but omits it in another, the difference in 

language is presumed to be intentional. Plaintiff's 

interpretation ignores the fact that in numerous other places in 

15 section 2001, when explaining the geographic scope of a 

16 particular subsection, Congress explicitly used the words "as 

17 described in." Plaintiff's interpretation, which converts 

18 "subject to" into a geographic descriptor gives no meaning to 

19 Congress's change in word choice in subsection 2001(1) (k). 

20 In order to give meaning to the term "subject to Section 

21 318", it is necessary to read section 318 as a whole, recognizing 

22 that it contained more than plaintiff's selected reference to 

23 Washington and Oregon. As the Supreme Court expressly held in 

24 Robertson v. Seattle Audubon Soc'y, 503 U.S. 439 (1992), section 

25 318 limitl; the geographic scope of application of its substantive 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
SUMMARY JUDGMENT MOT rON - 2 . 



1 provisions to western portions of Oregon and Washington and 

2 contains express temporal limits on the statute's application. 

3 Section 318 only applied to timber management on these lands in 

4 fiscal years 1989 and 1990, and expired September 30, 1990 except 

5 that authorized sales could go forward subject to section 318. 

6 This temporal limitation, as well as the geographic one, make 

7 clear that the term "subject to section 318" means more than "as 

8 described in." Section 318 sales remain "subject to" section 

9 318's geographical and temporal limitations; fiscal year 1991-95 

10 sales, on the other hand, do not. Accordingly, plaintiff's 

11 interpretation must be rejected. 

12 Plaintiff also relies on a number of indefensible 

assumptions. To support its strained interpretation, plaintiff 

relies heavily on tables prepared by the Bureau of Land 

15 Management (BLM) as allegedly representing the agency's 

16 interpretation of the scope of section 2001(k). In expounding 

17 upon this point, however, plaintiff omits the critical fact that 

18 the chart was generated at the specific request of an attorney 

19 representing a number of timber companies for a list of all 

20 previously offered BLM sales (which apparently was then shared 

21 with plaintiff's counsel). The tables' identification of 318 

22 sales as well as fiscal year 1991-95 sales was made in response 

23 to this express request and was never intended as an indicator of 

24 BLM's understanding of the scope of subsection 2001(k) (1). 

25 

28 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
SUMMARY JUDGMENT MOTION - 3 



1 Plaintiff's theory also is dependent upon an inaccurate 

2 manipulation of timber volume numbers. In attempting to use 

3 Senator Hatfield's reference to the subsection 2001(k) (1) 's 

4 potential release of 375 million board feet of timber in western 

5 Oregon, plaintiff suggests a convoluted approach for calculating 

6 the 375 figure to include non-318 sales. Plaintiff's calculation 

7 is riddled with errors. For example, acceptance of plaintiff's 

8 calculations presupposes that, back in March of 1995 when the 375 

9 volume figure was mentioned, Senator Hatfield (or whomever 

10 supplied him with the number), was sufficiently prescient to 

11 factor in the future (and at that time undecided) release of a 

12 specific volume of suspended 318 sales to arrive at the 375 

figure. Moreover, the calculation omits, among other numbers, 

over approximately 87 million board feet of additional 318 volume 

15 of unawarded Forest Service sales in western Oregon. 

16 With the numerous flaws in the struct~ral underpinnings of 

17 its argument exposed, plaintiff is left with its a one-sided 

18 presentation of selected legislative history as support for its 

19 interpretation. Plaintiff's recitation of selective comments and 

20 a post-enactment letter signed by a handfull of legislators fails 

21 to adequately address the numerous statements supporting the 

22 agencies' interpretation. In any event, plaintiff's version of 

23 

24 

25 

28 

what the legislative history meant is inadequate to overcome the 

agencies' interpretation which is consistent with the plain 

language of the statute. 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
SUMMARY JUDGMENT MOTION - 4 



1 Finally, plaintiff's argument must fall in light of the 

2 deference due the agencies' interpretation. Recognizing that the 

3 agencies charged with administering a statute are in the best 

4 position to interpret it for purposes of implementation, courts 

5 have long stressed that deference be given the agency's 

6 interpretation so long as it is a permissible one. The 

7 inaccurate assumptions upon which plaintiff's theory rests 

8 highlights the dangers inherent in rejecting the interpretation 

9 by the agencies charged with administering the statute in favor 

10 

11 

12 

3 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

28 

of the one-sided interpretation urged by a private litigant such 

as plaintiff. 

STATEMENT IN OPPOSITION 
TO PLAINTIFF'S STATEMENT OF FACTS 

A. Section 318 Sales 

Section 318 of the Department of the Interior and Related 

Agencies appropriations Act, Fiscal year 1990, Pub. L. 101-121 

(Section 318), "established a comprehensive set of rules to 

govern harvesting within a geographically and temporally limited 

domain. By its terms, it applied only to 'the thirteen national 

forests in Oregon and Washington and [BLM] districts in western 

Oregon known to contain northern spotted owls." § 318(i). It 

expired automatically on September 3D, 1990, the last day of 

Fiscal Year 1990, except that timber sales offered under § 318 

[hereafter section 318 sales] were to remain subject to its terms 

for the duration of the applicable sales contracts. §318(k)." 

Robertson v. Seattle Audubon Soc., 503 U.S. 429, 433 (1992). The 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
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1 thirteen national forests in Oregon and Washington known to 

2 contain northern spotted owls are Olympic, Mt. Baker-Snoqualmie, 

3 Gifford Pinchot, Okanogan, Wenatchee, Siuslaw, Mt. Hood, 

4 Willamette, Deschutes, Winema, Umpqua, Rogue ~iver, and 

5 Siskiyou. 1 While section 318 sales were initially offered in 

6 fiscal years 1989 or 1990, a number of section 318 sales were not 

7 awarded until after September 30, 1990, with at least one being 

8 awarded in 1995. See Declaration of Jerry Hofer at ~ 7, attached 

9 hereto as Exhibit Ai Declaration of Stephen J. Paulson at ~ 5 

10 (attached to defendants' opposition to plaintiff's motion for 

11 temporary restraining order). Several section 318 sales have not 

12 yet been awarded. Hofer Dec. at ~ 3. 

3 B. The 1995 Rescissions Act 

14 The Rescissions Act of 1995 (the Act), Pub. L. 104-19 §2001 

15 (1995), has three primary components, subsection 2001(b) 

16 (describing expedited procedures for proceeding with salvage 

17 timber sales) i subsection 2001(d) (directing expedited 

18 implementation of the Pacific Northwest Forest Plan) and 

19 subsection 2001(k) (seeking to resolve continuing delays in the 

20 release of the remaining section 318 sales). Both subsections 

21 (b) and (d) provide for expedited judicial review similar the 

22 

23 

24 

25 

27 

28 

1 See Standards and Guidelines C-2, accompanying Record 
of Decision for Amendments to Forest Service and Bureau of Land 
Management Planning Documents Within the Range of the Northern 
Spotted Owl (ROD). 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
SUMMARY JUDGMENT MOTION - 6 



1 section 318 procedure for expedited review. Compare subsections 

2 2001 (f) (1) - (7) with subsections 318 (g) (1) (- (3) . 

3 Throughout section 2001, but not in subsection 2001(k) (I), 

4 Congress used the phrase "as described in" to refer to geographic 

5 areas covered by a particular subsection. See subsection 

6 2001(b) (1) (directing the Secretary to prepare, advertise, offer 

7 and award contracts for "salvage timber sales from Federal lands 

8 described in subsection (a) (4)") ; subsection 2001(d) (directing the 

9 Secretary to "expeditiously prepare, offer and award timber sale 

10 contracts on Federal lands described in the [April 13, 1994 

11 ROD] "); subsection 2001(g) (directing the Secretary not to 

12 "undertake any salvage timber sale under subsection (b) with 

respect to lands described in paragraph (2)") (emphasis added). 

14 Subsection 2001(k) (1) of the Act directs the Secretaries of 

15 the Interior and Agri~ulture to, inter alia: 

16 

17 

18 

19 C. 

act to award, release, and permit to be completed .. 
all timber sale contracts offe.red or awarded before 
that date in any unit of the National Forest System or 
district of the Bureau of Land Management subject to 
section 318 of Public Law 101-121 (103 Stat. 745). 

Outstanding Sales 

20 Of the section 318 sales that were offered but not awarded, 

21 the Forest Service data, current as of August 25, 1995, shows 

22 that there are 17 unawarded section 318 sales located in eight 

23 national forests located in the western portions of Washington 

24 and Oregon See Declaration of Jerry Hofer at , 3 (attached 

25 hereto as Ex. A). As of August 25, 1995, the overall volume of 

28 
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1 unawarded Forest Service section 318 sales was. approximately 99. 

2 million board feet, and of that amount, approximately 87 million 

3 board feet was located in western Oregon. Id. 

4 As of August 25, 1995, the Forest Service data also shows 

5 that there are 58 section 318 sales that had been offered and 

6 awarded, but subsequently delayed or suspended in western 

7 portions of washington and Oregon. Id. at ~ 4. As of August 25, 

8 1995, the total volume of awarded, but delayed or suspended 

9 section 318 sales was approximately 237 million board feet, and 

10 of that amount, approximately 207 million board feet was located 

11 in western Oregon. ~ In addition to the amounts described 

12 above, since April 1995, a number of previously suspended or 

delayed units of section 318 sales have been released by the 

14 Forest Service. Id. at ,5. 

15 In addition to the section 318 sales described above, the 

16 Forest Service has estimated, according to its most recent review 

17 of timber sale files for all national forests located in 

18 washington and Oregon, that approximately 109 million board feet 

19 of timber was offered or awarded (but delayed or suspended) 

20 pursuant to sales offered in fiscal years 1991 through July 27, 

21 1995 (non-318 sales). Id. at , 6. 

22 As of April 1995, BLM data showed an estimated volume of 

23 approximately 70 million board feet of section 318 sales that 

24 were unawarded or delayed or suspended. See Declaration of 

25 Lyndon A. Werner at ~ 3, attached hereto as Ex. B (referring to 

27 DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
28 SUMMARY JUDGMENT MOTION - 8 



1 tables attached to Ragon Declaration). At that time, BLM data 

2 also showed an estimated volume of approximately 125 million 

3 board feet timber that was offered or awarded (but delayed or 

4 suspended) pursuant to sales offered in fiscal years 1991 through 

5 July 27, 1995. Id. (referring to Tables 2 and 3) . 

6 D. Plaintiff's Alleged Injury 

7 Plaintiff relies on general allegations that its members are 

8 "statutorily entitled to the award and release of one of [sicl 

9 timber sales under § 2001(k) of Pub. L. 104-19." Complaint ~ 4. 

10 Plaintiff does not identify the location (including which 

11 national forest or BLM district, or even which state, Washington 

12 or Oregon) of any of the sales which its members are "statutorily 

entitled" to have released or provide information to identify 

whether the sales plaintiffs demand are non-section 318 fiscal 

15 years 1991-95 sales rather than section 318 sales. 

16 ARGUMENT 

17 I. THE PLAIN MEANING OF THE STATUTE DOES 

18 

19 

20 

21 

22 

23 

24 

25 

28 

NOT SUPPORT PLAINTIFF'S ONE-SIDED INTERPRETATION 

Plaintiff bears an extraordinarily heavy burden of proof in 

order to have its interpretation, which effectively would exempt 

numerous timber sales from statutorily mandated environmental 

protections, adopted. The Ninth Circuit recently explicitly held 

that exemptions from the Endangered Species Act, 16 U.S.C. §§ 

1531 et ~, and the National Environmental Policy Act, 42 

U.S.C. §§ 4321 ~~, must be strictly construed. Mount Graham 

Coalition v. Thomas, 53 F.3d 970, 975 (9th Cir. 1995). In ruling 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
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1 on a legislative exemption from the ESA and NEPA, the Ninth 

2 Circuit held that "[tlo extend an exemption to other than those 

3 plainly and unmistakably within its terms and spirit is to abuse 

4 the interpretative proc~ss." Id. (quoting A.H. Phillips. Inc. v. 

5 Walling, 324 U.S. 490, 493 (1945». Plaintiff thus bears a heavy 

6 burden of demonstrating that timber sales that were not offered 

7 "subject to section 318" are included within the parameters of 

8 subsection 2001(k). Mt. Graham Coalition, 53 F.3d at 975. 

9 Plaintiff cannot satisfy this burden. 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

27 

28 

A. Plaintiff's Alleged Plain Language Interpretation 
Violates Basic Rules Of Statutory Construction 

Plaintiff argues that "there is no ambiguity" that the 

phrase "subject to section 318" defines the geographic range of 

section 2001(k) to mean all national forests in Oregon and 

Washington. "Subject to" is a clearly-defined term of art that 

means "governed or affected by." Black's Law Dictionary, 1594 

(4th ed. 1966); ~ Pacific Gas & Elec. Co. v. Securities & 

Exchange Com'n, 127 F.2d 378, 382 (9th Cir. 1942) (upholding 

agency definition as "susceptibility to control"). "Subject to" 

does not mean "described in." Plaintiff's interpretation, which 

disregards the phrase's common meaning, violates the basic rule 

of statutory construction that when Congress uses a particular 

phrase in one section of a statute but omits it in another, the 

difference in language is presumed to be intentional. See 

Deberry v. Sherman Hosp. Ass'n, 769 F.Supp. 1030 (N.D. Ill. 

1991) (citing Russellov. United States, 464 U.S. 16, 21 (1983»; 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
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1 Donovan v. U.S., Through Farmers Home Admin., 807 F.Supp. 560 

2 (S.D. 1992), aff'd, 19 F.3d 1267 (8th Cir. 1994). 

3 In defining the scope of application of both subsections 

4 2001(b) (addressing salvage timber sales) and 2001(d) (directing 

5 

6 

expedited implementation of 

Congress chose the specific 

the Pacific Northwest Forest Plan), ~ 
phrase "as described in" to refer to '~ 

7 the relevant geographic area. 2 Congress departed from its 

8 practice of using the term "described in" in subsection 

9 2001(k) (I), and instead chose to use the phrase "subject to 

10 section 318." Plaintiff's interpretation does not attribute any 

11 meaning to this change, and violates established rules of 

12 statutory construction. 

To give meaning to Congress's change in word choice, it is 

necessary to recognize that section 318 is something more than a 

15 geographic descriptor, as the Supreme Court has expressly held. 

16 While section 318 did limit the scope of its geographic 

17 application (albeit to a much more limited area than suggested by 

18 plaintiff), it also was of limited temporal scope. The Supreme 

19 Court in Robertson expressly held that section 318 "established a 

20 

21 

22 

23 

24 

25 

28 

2 For subsection 2001(b), that area was "Federal lands 
described in subsection (a) (4)," which referred to the lands 
within the National Forest System and the Federal lands under the 
jurisdiction of the BLM. Subsection 2001(g) specifically states 
that no salvage timber sales under subsection (b) shall be 
undertaken with "respect to lands described in paragraph (2)," 
which refers to particular Federal lands including the National 
Wilderness Preservation System, certain roadless areas and any 
areas where timber harvesting is prohibited by statute. For 
subsection 2001(d), that area was "Federal lands described in the 
(April 1994 ROD] . " 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
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1 comprehensive set of rules to govern harvesting within a 

2 geographically and temporally limited domain." 503 U.S. at 433 

3 (emphasis added). As the Robertson Court explained, section 318 

4 expired on September 30, 1990, and only actual sales that had 

5 been offered during the effective date ot the statute "remain [ed] 

6 subject to its terms . . " Id. Only by recognizing that 

7 "subject to section 318" imposes both a temporal as well as 

8 geographic limitation, can the term "subject to" be given a 

9 meaning other than "as described in." When read in light of the 

10 basic statutory construction rule, subsection 2001(k) (1) can only 

11 be interpreted as applying to section 318 sales, as those sales 

12 are all that remain subject to section 318, consistent with both 

3 its temporal and geographic limitations. 

14 Indeed, unless the temporal limitation of section 318 is 

15 recognized, any interpretation leads to the absurd result o~ 

16 requiring the agencies to revisit all sales ever offered in all 

17 of Washington and Oregon. See Defendants' Memorandum in Support 

18 of Motion for Summary Judgment at 11-14 (hereafter "Defs' Memo"). 

19 Such a result does not comport with the purpose of the statute 

20 and creates conflicts with other subsections of section 2001. 

21 The purpose of section 2001 is to address delays in processing 

22 certain timber sales. 141 Congo Rec. H 5559 (Rep. Taylor 

23 describing "section 318 timber that has been approved and been 

24 waiting 5 years now, past all regulations, been waiting 5 years 

25 to be put on the market"). Without section 318's temporal 

28 
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1 limitation, under plaintiff's interpretation, subsection 2001(k) 

2 could be read to require the immediate release of sales offered 

3 anytime up to the date of enactment, July 27, 1995, regardless of 

4 whether those sales have been delayed. Such a result clearly is 

5 not consistent with the overall purpose of the statute. 

6 Moreover, application of subsection 2001(k) to all sales 

7 offered before July 27, 1995, with no consideration of section 

8 318's temporal limits, could result in conflicts with other 

9 portions of section 2001. For example, the BLM had offered a 

10 sale in July 1994 pursuant to the Pacific Northwest Forest Plan. 

11 See Second Declaration of Lyndon Werner at ~ 3 (attached hereto 

12 as Ex. C). After a protest was brought challenging the sale as 

not complying with certain buffer requirements under the Plan, 

14 the BLM agreed and readjusted the boundaries. Id. at ~ 5. The 

15 BLM has been preparing to reoffer the sale, as per subsection 

16 2001(d)'s requirement of expedited implementation of the plan. 

17 Id. at ~ 6. However, under plaintiff's reading of subsection 

18 2001(k) (1), because the sale was originally offered before date 

19 of enactment, BLM should not be able to proceed with this sale 

20 after correcting mistakes to comply with the Forest Plan. 

21 Clearly Congress did not intend to create an internal conflict in 

22 its statute. 

23 

24 

25 

28 

B. The Agencies' Interpretation Is Supported 
By Basic Rules Of Statutory Construction 

Plaintiff erroneously argues that the agencies' 

interpretation violates three different rules of statutory 
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1 construction. First, plaintiff claims that the agencies 

2 interpretation of "subject to section 318" violates a rule that a 

3 modifying phrase apply only to its immediate" antecedent. The 

4 rule referred to by plaintiff, however, is subject to a specific 

5 exception applicable here: the rule does not apply when it leads 

6 to "absurd results." See 2A Sutherland Statutory Construction, 

7 §47.18, 47.30 (5th ed. 1992); Defs' Memo at 11-12. Adopting 

8 plaintiffs' interpretation that "subject to section 318" applies 

9 to modify only "in any unit of the National Forest System or 

10 district of the [BLM]," leads to absurd results. See supra at 

11 10-13. 3 Plaintiff's construction not only requires this Court 

12 to convert "subject to" into a mere geographic reference, it 

3 would lead to the absurd result of leaving this release provision 

14 without a timeframe -- requiring the release of all timber sales 

15 offered in this regio~since the geginning of their mangement by 

16 the Forest Service and BLM. The provision's end point is clear, 

17 all remaining timber offered or awarded prior to the date of 

18 enactment, but it has no beginning unless "subject to section 

19 318" defines the timefrrame as well as the area. Moreover, 

20 plaintiff's requirement would require the immediate release of 

21 timber sales offered as recently as July 26, 1995. These sales 

22 have not been subject to the delays Congress intended to address. 

23 

24 

25 

6 

28 

3 In addition, as no Forest Service or BLM lands remain 
"subject to" section 318 within the commonly understood meaning 
of the term, plaintiff's interpretation renders the entire phrase 
meaningless. See Defs' Memo at 11-14. 
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1 Since Congress cannot have intended an absurd result, the logical 

2 interpretation must be adopted. Pacificcorp v. Bonneville Power 

3 Administration, 856 F.2d 95, 97 (9th Cir. 1988). 

4 Plaintiff also argues that the agencies' interpretation 

5 violates the rule of construction that a statute must be 

6 interpreted to give effect to all words. Pl. Mem. at 11. 

7 Neither of the examples cited by plaintiff support this argument. 

8 First, contrary to plaintiff's assertion, the agencies' 

9 interpretation does give effect to the phrase "offered or awarded 

10 before that date [of enactment of the law]." By definition, 

11 section 318 sales were offered in fiscal years 1989 or 1990. 

12 However, what plaintiff continues to conveniently ignore is that 

many of these offered section 318 sales were not awarded until 

14 after expiration of fiscal year 1990, in the later years leading 

15 up to enactment of section 2001. See Hofer Dec. at , 7 (See 

16 Exhibit 7); Paulson Dec. at , 5 (attached as Ex. A to Defs Opp. to 

17 TRO). This is not surprising as under section 318, sales were 

18 initially offered up to September 30, 1990; thus, their award 

19 necessarily occured after that date. 

20 Plaintiff next argues that the agencies' interpretation does 

21 not give meaning to the phrase "in any unit of the National 

22 Forest System or district of the [BLM]." Pl. Mem. at 12. The 

23 agencies' interpretation recognizes that this phrase clarifies 

24 that subsection 2001(k) (1) applies to both Forest Service and BLM 

25 

28 
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1 lands. 4 Absent recognition of this clarification, plaintiff's 

2 interpretation could be accused of violating the same rule. If 

3 plaintiff were correct that the phrase "subject to section 318" 

4 were a geographic descriptor, as section 318 describes its 

5 geographic scope to explicitly cover both BLM and national forest 

6 lands, Congress simply could have stated "Federal lands subject 

7 to section 318" in defining the scope of subsection 2001(k) (1).5 

8 Under plaintiff's interpretation, there would have been no need 

9 to specify national forest and BLM .lands. 

10 Plaintiff also incorrectly asserts that the agencies' 

11 interpretation violates the statutory construction rule that 

12 "Congress does not intend sub silentiao to enact statutory 

3 language that it has earlier discarded in favor of other 

language." Pl. Mem. at 13. Plaintiff argues that Congress's 

15 rejection of an amendment offered by Senator Murray supports 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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4 Section 318 defined this area in terms of geography, 
time and substantive provisions that "apply solely to the 
thirteen national forests in Oregon and Washington and Bureau of 
Land Management districts in western Oregon known to contain 
northern spotted owls," (318(i», "until September 30, 1990," 
except that all of the remaining section 318 sales continue 
"subject to the terms and conditions of this section for the 
duration of those sale contracts." 318(k). Reference to section 
318 clearly was intended to limit subsection 2001(k) (1)'s release 
provision to the area and timeframe within which these national 
forest and BLM lands were "subject to section 318." The 
government's construction gives meaning to every word of this 
provision, and does not attempt to turn the phrase "subject to" 
or any other phrase into something it is not. 

5 Indeed, that is how BLM lands and national forests 
lands were referred to in subsection 2001(d), describing the 
scope of that subsection as applying to "Federal lands described 
in [the ROD]." 
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1 plaintiff's conversion of "subject to" into a geographic 

2 descriptor. This argument fails because the Murray language was 

3 fundamentally different from the agencies' interpretation of the 

4 current law. First, Senator Murray's amendment would have only 

5 released "each timber sale awarded pursuant to section 318," not 

6 unawarded sales. 141 Congo Rec. S 4870 (daily ed. March 30, 

7 1995). It is this difference, the release of offered or awarded 

8 sales, that distinguishes the Murray amendment from section 

9 2001(k). See 141 Congo Rec. H 5050. Indeed, a significant 

10 volume of timer is included in unawarded section 318 sales. See 

11 Hofer Dec. at , 3 (Exhibit A) . 

12 Second, Senator Murray's section 318 release language was, 

3 like section 2001, part of a larger timber salvage amendment that 

14 presented more significant differences from the approach of 

15 section 2001. Senator Gorton, in his comparison of the two 

16 approaches, described both section 318 release provisions as 

17 applying to only the remaining section 318 timber sales: 

18 The second and third elements in both 
amendments have to do with option 9 and with 

19 so-called section 318 sales. Section 318 was 
a part of the Appropriations Act in 1990, 

20 designed to provide some interim help for the 
forest in the two Northwest States. But many 

21 of the sales directed by this Congress 
pursuant to that law have been held up by 

22 subsequent environmental actions. The 
proposal that the committee has made simply 

23 says that those sales would go ahead unless 
they involved places in which endangered 

24 species are actually found, in which case, 
substitute lands will take their place. 

25 

28 
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1 141 Congo Rec. S 4875 .(March 30, 1995) (emphasis added). Thus, 

2 the Senate's rejection of the Murray amendment can have no 

3 significance for this case. 

4 II. THE LEGISLATIVE HISTORY OF THE STATUTE 
DOES NOT CONFIRM PLAINTIFF'S INTERPRETATION 

5 OF THE PLAIN LANGUAGE OF THE STATUTE 

6 As an initial matter, adherence to the plain meaning rule 

7 requires this Court to construe subsection 2001(k) (1) without 

8 reference to legislative history. Pursuant to the plain meaning 

9 rule, "if the language of a statute is clear and there is no 

10 ambiguity, then there is no need to 'interpret' the language by 

11 resorting to the legislative history or other extrinsic aids." 

12 Church of Scientology v. U.S. Dept. of Justice, 612 F.2d 417, 421 

3 (9th Cir. 1979). The rule recognizes that "in the vast majority 

14 of its legislation Congress does mean what it says and thus the 

15 statutory language is normally the best evidence of congressional 

16 intent." Id. The Supreme Court and the Ninth Circuit have 

17 emphasized that resort to legislative history is warranted when 

18 the plain meaning of a statute yields "unreasonable" results. 

19 Id. at 422, (citing American Trucking Assns., 310 U.S. 534, 543-

20 44); United States v: Missouri Pac. R.R .. 278 U.S. 269, 278 

21 (1929) ("where the language of an enactment is clear and 

22 "construction according to its terms does not lead to absurd or 

23 impracticable consequences, the words employed are to be taken as 

24 the final expression of the meaning intended."). No such 

25 unreasonable result obtains by construing subsection 2001(k) (1) 

6 

27 

28 
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1 as only applicable to the remaining section 318 sales. However, 

2 even if the legislative history is considered, it does not 

3 undermine the agencies' interpretation of the statute. 

4 A. The House And Senate Reports 

5 In its selective recitation of legislative history, 

6 plaintiff disregards the clear language of the House Report, 

7 where Representatives Dicks and Taylor introduced the provision, 

8 in favor of an ambiguous Senate report. The House Report states 

9 clearly that 2001(k) (1) was intended "to release a group of sales 

10 that have been already sold under the provisions of section 318 

11 " 104 H. Rept. 71 (legislative history referred to herein 

12 is attached as Ex. D). The Senate Report is not inconsistent 

3 with the agencies' construction. It ~imply states that the 

14 provision releases "a group of sales that have already been sold 

15 in the region affected by section 318 . . " S. Rept. 104-17 

16 (daily ed. March 24, 1995). Plaintiff appears to claim that any 

17 reference t6 an area that was "affected by" section 318 can only 

18 be read as supporting plaintiff's limited geographic 

19 interpretation, rather than a description of 'the region and sales 

20 affected. 

21 B. Individual Legislator's Statements 

22 Plaintiff can only cite one statement by Representative 

23 Taylor, the co-author of section 2001, as alleged clear support 

24 for plaintiff's interpretation. However, that statement, 

25 describing the provision as including timber sales "offered in 

6 

27 

28 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
SUMMARY JUDGMENT MOTION - 19 



1 fiscal year 1991 and some more recently," 141 Congo Rec. H 3233 

2 (March IS, 1995), was made early on in the legislative process 

3 and is contradicted by Representative Taylor's later statements 

4 that are clearly limited to the remaining section 318 timber 

5 sales. 141 Congo Rec. H 5558 ("the section 318 timber") (relevant 

6 portions attached hereto as Ex. E). 

7 Senator Gorton, on the other hand, repeatedly described 

8 subsection 2001(k) (I) as applying to section 318 sales. See 141 

9 Congo Rec. S 4875 ("the second and third elements in both 

10 amendments have to do with option 9 and with so-called section 

11 318 sales"); 141 Congo Rec. S 10464 {the subsection is intended 

12 to "release a group of timber sales that have already been sold 

under the provision of section 318).6 

14 Consistent with these statements, Senator Hatfield also 

15 described Senator Gorton's amendment only in terms of applying to 

16 section 318. See Defs' Memo at 20. Plaintiff's creative attempt 

17 to use Senator Hatfield's reference to 375 million board feet ~o 

18 

19 

20 

21 

22 

23 

24 

25 
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6 Plaintiff attempts to dismiss these statements by 
arguing that because Senator Gorton did not say that the 
amendment applied only to section 318 sales, it should be assumed 
that he meant that it could also apply to other sales. Pl. Mem. 
at 24. This proposed method for discounting the significance of 
Senator Gorton's comments is not supported by any accepted means 
for interpreting legislative history. Indeed, under plaintiff's 
theory, unless a congressperson expressly states that a provision 
applies exclusively to some matter, it should be assumed that it 
also may apply to other matters not raised. Moreover, looking at 
the context of Senator Gorton's statements, there is nothing to 
indicate that he understood the subsection to apply to all 
previously offered sales but was, for some unspoken reason, 
confining his discussion to only 318 sales. 
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1 argue that Senator Hatfield was really including non-section 318 

2 sales is not supported by the facts.' Plaintiff performs a 

3 convoluted calculation, based on indefensible assumptions and 

4 inaccurate data, in an attempt to argue that Senator Hatfield's 

5 reference to 375 mbf of timber supports plaintiff's 

6 interpretation that subsection 2001(k) (1) covers non-3I8 sales. 

7 Plaintiff's calculation is wrong. First, to calculate the volume 

8 of suspended Forest Service 318 sales, plaintiff subtracts "20-70 

9 million board feet" released by the Fish and Wildlife Service's 

10 June 12, 1995 biological opinion. As this opinion was issued 

11 more than two months after Senator Hatfield's statement regarding 

12 the 375 mbf, plaintiff's calculation presupposes that the Senator 

(or his aide) was able to foresee this future release by FWS. 

Plaintiff also omits approximately 87 million board feet from 

15 unawarded 318 Forest Service sales located in western Oregon from 

16 its calculation. If you add these two figures back into 

17 plaintiff's final figure (of 335-386 million), the figure jumps 

18 to 475 - 526 million. 

19 

20 

21 

22 
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, In an attempt to explain away Senator Hatfield's 
reference to section 318 sales, plaintiff ignores common 
grammatical rules in interpreting the statement "[m]ost of these 
sales, as originally authorized by the Northwest timber 
compromise amendment of 1989 [i.e., Section 318]," were addressed 
in the ROD for the Pacific Northwest Forest Plan. 141 Congo Rec. 
S 4881. The use of commas to set off the phrase "as originally 
authorized by [Section 318]," requires that the latter phrase 
referring to consideration in the ROD be read as describing the 
concept of "most of these sales." See Loc v. Secretary of HHS, 
22 Cl. Ct. 430, 432 (1991). The "originally authorized" phrase 
set off by commas is more logically read as referring to section 
318 timber sales. 
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1 C. The Conference Report 

2 Plaintiff continues to rely primarily on a conference report 

3 that can be read to support either construction. Its description 

4 of the statute as applying to timber sales "within the geographic 

5 area encompassed by Section 318" is true if the statute's use of 

6 "subject to section 318" is construed as incorporating section 

7 318's substantive and temporal limits. Its statement that the 

8 bill "releases all timber sales which were offered for sale 

9 beginning in fiscal year 1990 to the date of enactment" may be 

10 intended to only emphasize that awarded and unawarded timber 

11 sales are released, as the second sentence of the description 

12 states. 141 Congo Rec. H 5050 (emphasis added) (See Exhibit E). 

Insofar as the conference report may refer to timber sales 

L4 offered before enactment of section 318 or between fiscal year 

15 1990 and the date of enactment, the conference report is at odds 

16 with the clear language of the law. Where the conference report 

17 varies from the statute, the statute must prevail. See Ratzlaf 

18 v. United States, 114 S.Ct. 655, 662 (1994); Estate of McAlpine 

19 v. Commissioner, 968 F.2d 459 (5th Cir. 1992). 

20 D. The Post-Enactment Letter 

21 Finally, p~aintiff relies on a post-enactment letter that is 

22 not legislative history and cannot be attributed to Congress, 

23 though plaintiff describes it as "contemporaneous" to the 

24 President's signing of H.R. 1944 into law. This letter, dated 

25 July 27, 1995, was not considered by Congress or the President 
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1 prior to enactment of the Rescissions Act because it was signed 

2 by individual members after Congress passed the Rescissions bill. 

3 141 Congo Rec. H 6603 (June 29, 1995, House passage) i 141 Congo 

4 Rec. S 10468 (July 21, 1995, Senate passage) (See Exhibit E). 

5 Such "post-passage remarks of legislators, however explicit, 

6 cannot serve to change the legislative intent of Congress 

7 expressed before the Act's passage. Such statements 'represent 

8 only the personal views of these legislators, since the 

9 statements were [made] after passage of the Act.'" Regional Rail 

10 Reorganization Act Cases V. Connecticut Gen. Ins. Corps., 419 

11 U.S. 102, 132 (1974) (quoting National Woodwork Mfrs. Ass'n V. 

12 NLRB, 386 U.S. 612, 639 n.34 (1967); see also Mt. Graham Red 

3 Squirrel V. Madigan, 954 F.2d 1441, 1457 (9th Cir. 1992). 

14 Indeed, the Ninth Circuit has repeatedly emphasized what 

15 poor evidence of Congressional intent these post-enactment 

16 statements are, quoting Justice Scalia: 

17 The legislative history of a statute is the 
history of its consideration and enactment. 

18 "Subsequent legislative history" - which 
presumably means the post-enactment history 

19 of a statute's consideration and enactment -
is a contradiction in terms. The phrase is 

20 used to smuggle into judicial consideration 
legislators' expressions not of what a bill 

21 currently under consideration means (which, 
the theory goes, reflects what their 

22 colleagues understood they were voting for), 
but what a law previously enacted means ... 

23 . Arguments based on subsequent legislative 
history, like arguments based on antecedent 

24 futurity, should not be taken seriously, not 
even in a footnote." 

25 

6 

27 

28 
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1 Multnomah Legal Servo Wkrs. U. V. Legal Services, 936 F.2d 1547, 

2 155 (9th Cir. 1991) (quoting Sullivan V. Finkelstein, 110 S.Ct. 

3 2658, 2667 (1990) (emphasis in original)). See also Brock V. 

4 Writers Guild of Am., West, 762 F.2d 1349, 1356 (9th Cir. 

5 1985) ("[P]ost-enactment statements. . constitute poor evidence 

6 of Congressional intent"); Libby Rod & Gun Club V. Poteat, 594 

7 F.2d 742, 746 (9th Cir. 1979). 

8 Moreover, plaintiff's letter is entitled to no weight at all 

9 because it represents an apparent change of position for at least 

10 one of the signatories. Mt. Graham Red Squirrel V. Madigan, 954 

11 F.2d 1441, 1457 (9th Cir. 1992). Insofar as Senator Gorton is 

12 concerned, this letter represents a change in position from his 

pre-enactment statement that the provision is intended to release 

.4 approximately 300 million board feet of remaining section 318 

15 sales. Compare 141 Congo Rec. S 10464 (Senator Gorton stating 

16 "Subsection (k) releases sales that were authorized under section 

17 318 of the fiscal year 1990 Interior appropriations bill. 

18 Roughly 300 mbf of timber sales have been held up due to agency 

19 gridlock over the marbled murrelett. [sic]") with (July 27, 1995 

20 letter stating subsection (k) "requires release of all previously 

21 offered or awarded timber sales, including section 318 sales as 

22 well as all sales offerd or awarded in other years"). In view of 

23 the contradictory nature of these statements, they are entitled 

24 to no weight at all. Mt. Graham Red Squirrel, 954 F.2d at 1457 

25 

28 

(quoting County of Washington V. Gunther, 452 U.S. 161, 176 n.16 
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1 (1981)). It is notab~e that the interpretation stated in this 

2 letter was never clearly expressed during the consideration of 

3 this bill by Congress, or before the President signed the bill 

4 into law. It is also notable that Chairmen of the Appropriations 

5 Committees, Senator Hatfield and Representative Livingston, are 

6 not signatories. 

7 III. THE AGENCIES' INTERPRETATION IS 
ENTITLED TO DEFERENCE 

8 

9 

10 

11 

12 
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The agencies' interpretation is entitled to deference if it 

represents a permissible construction of the statute. See 

Chevron U.S.A .. Inc. v. Natural Resources Defense Council. Inc., 

467 U.S. 822 (1984). It need not be the only possible 

interpretation in order to warrant deference. See 

Good Samaritan Hospital v. Shalala, i13 S.Ct. 2151, 2156 

(1993) ("In the circumstances of this case, where the agency's 

interpretation of a statute is at least as plausible as competing 

ones, there is little if any reason not to defer to its 

construction. We should be especially reluctant to reject the 

agency's current view which, as we see it, so closely fits 'the 

design of the statute as a whole and .. , its object and policy''') 

(citing Crandon v. United States, 494 U.S. 152, 158 (1990) ; Mt. 

Diablo Hospital v. Shalala, 3 F.3d 1226 (9th Cir. 1993). 

Plaintiff argues that this court-sanctioned principle of 

deference should not be applied here because the agencies' 

interpretation allegedly is not accurate in every respect. See 

Pl. Mem. at 26-27. As an initial matter, even assuming arguendo 
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1 immaterial errors, that would not warrant discarding the well-

2 established rule of deference to the agencies charged with 

3 administering a statute. This is true, especially when the 

4 consequence would be adoption of a one-sided interpretation urged 

5 by a private litigant, which is based on incorrect assumptions 

6 and miscalculations. 

7 Moreover, plaintiff has drastically overstated the claims of 

8 alleged inaccuracies. For example, plaintiff incorrectly 

9 suggests that the agencies were somehow wrong in claiming that 

10 Congress used section 318 as its model in drafting section 

11 2001. 8 Plaintiff ignores the essential fact that like section 

12 318, Congress designed section 2001 to address delays in 

releasing timber sales resulting from a variety of factors for a 

14 specified period. ~ Gifford Pinchot v. Alliance, 742 F. Supp. 

15 1077, 1079 (D. Or. 1990) (noting enactment of section 318 to 

16 address timber shortfalls resulting from number of reasons, 

17 including court injunctions); 141 Congo Rec. S 4875 (Senator 

18 Gorton's statement noting that sales contemplated by section 2001 

19 will not be unnecessarily delayed by further litigation but will 

20 

21 

22 
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8 Plaintiff argues that the agencies' interpretation 
implies that fiscal year 1991-1995 sales were subject to less 
judicial review that section 318 sales. PIt's Memo at 27. 
Nowhere does the interpretation suggest such a position. 
Moreover, the Supreme Court in Robertson did approve one aspect 
of section 318 which effectively limited judicial review. The 
Robertson Court upheld that portion of the section 318 stating 
that management of certain areas according to other subsections 
of 318 was adequate for purpose of meeting the statutory 
requirements that were the basis of pending litigation. 503 U.S. 
at 435. 
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1 be subject to "expedited procedures"). To address delays, 

2 Congress borrowed the expedited review procedure from section 318 

3 in crafting section 2001, and like section 318, specified 

4 application of the procedures for a limited period. Thus, 

5 section 318 procedures for expedited review became an integral 

6 part of section 2001's underlying structure designed to assist in 

7 achieving the overall goal of expedited release of certain sales. 

8 

9 In an attempt to diminish the importance of the Forest 

10 Service's effects statement which provides clear evidence that 

11 the Forest Service thought subsection 2001(k) (1) applied only to 

12 section 318 sales, plaintiff relies on the insupportable claim 

that "there is no indication any member of Congress ever saw such 

14 a statement." Pl. Mem. at 28. The facts, once again, contradict 

15 this claim. The effects statement was delivered by courier at 

16 Forest Service direction to the committee staff of both the House 

17 and Senate Appropriations Committees that had jurisdiction over 

18 the 1995 Rescissions Act, including section 2001. ~ 

19 Declaration of Steve Satterfield at , 5 (attached hereto as Ex. 

20 F). 

21 Finally, the lack of any factual support for plaintiff's 

22 theory is further highlighted by plaintiff's misplaced reliance 

23 on two tables prepared by the BLM Oregon state office. Plaintiff 

24 

25 

27 

28 

points to these two tables as alleged evidence 'that BLM 

"understood since March that the FY 1991-95 sales were to be 
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1 released." Pl. Mem. at 25. Plaintiff inaccurately claims that 

2 " [tlhere is no reason the BLM would have prepared these tables 

3 unless it thought these sales were to be released under the then-

4 proposed law." Id. These statements drastically mischaracterize 

5 the circumstances underlying preparation of the two subject 

6 tables. In early April 1995, an attorney representing various 

7 timber companies requested a list of all unawarded BLM sales in 

8 western Oregon. See Declaration of Lyndon A.Werner at ~ 3 

9 (attached hereto as Ex. B). The timber companies' attorney did 

10 not request a list of all sales that BLM thought would be 

11 released pursuant to the then-pending section 2001. Id. In 

12 response to the attorney's request, the BLM state office prepared 

tables showing BLM section 318 sales which had been sold but 

14 unaccepted, and BLM Fiscal Year 1991 sold and unawarded sales. 

15 Id. At no time did t~e preparer of the tables think that they 

16 represented an interpretation of the sales to be released under 

17 the pending legislation. 9 Id. at 4. These are the identical 

18 tables relied upon by plaintiff. Id. 

19 IV. PLAINTIFF IS NOT ENTITLED TO MANDAMUS 

20 

21 

22 

23 

24 
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27 

28 

RELIEF AS.AN ALTERNATIVE STATUTORY REMEDY EXISTS 

Plaintiff fails to meet its burden of proof to establish 

that it is entitled to the extraordinary relief of a writ of 

mandamus. As this Court. has stated: 

9 In any event, the preparer of the tables was not the 
official responsible for issuing the agency's interpretation of 
subsection 2001(k) (1). 
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Mandamus under Section 1361 is only proper when an 
agency is failing or refusing to do an act which is so 
plainly prescribed as to be free from doubt, and the 
entitlement of the plainitff is clear and certian. 

Gifford Pinchot, 742 F. Supp. at 1083. In addition to satisfying 

these two tests, plaintiff also must establish that there is no 

alternative remedy available, before a court will issue a 

mandatory injunction. Id. Plaintiff has failed to meet any of 

these tests. See Defs' Memo. at 25-26. 

As demonstrated above, the agencies are not "failing or 

refusing to do an act which is so plainily prescribed as to be 

free from doubt." Moreover, plaintiff cannot satisfy the last 

prong. In any event, even if plaintiff were to satisfy the three 

-part test, "[t]he extraordinary remedy of mandamus lies within 

the discretion of the tiral court." Plaintiff has failed to 

present sufficient facts that would support the exercise of that 

discretion here. See Oregon Natural Resources Council v. 

Harrell, 52 F.3d 1499, 1508 (9th Cir. 1995). 

Plaintiff's argument for mandamus relief is built on an 

indefensible construction of subsection 2001(k} (3), which 

explicitly provides that" [i]f for any' reason" sales cannot be 

released within the 45-day period, the agencies are authorized to 

provide alternative timber. Plaintiff insists this is an 

inadequate remedy by urging a tortured interpretation of 

subsection 2001(k} (3) as applying only to those sales not 

released due to requirements of 2001(k} (2) ("Threatened or 

Endangered Bird Species"}. PI's Memo at 30. 
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1 Plaintiff's argument falls upon application of standard 

2 rules of statutory construction. Paragraph 2001(k) (3)'s 

3 authorization of replacement timber" [ilf for any reason a sale 

4 can not be released and completed" under the terms of subsection 

5 2001(k) is unambiguous. As the plain language of the statute 

6 could not be clearer, no further inquiry is warranted. See 

7 Church of Scientology, 612 F.2d at 421; Missouri Pac. R.R., 310 

8 U.S. at 543-44; see also Ratzlaf v. United States, 114 S. Ct. 

9 655, 662 (1994) (recognizing that statute's legislative history 

10 may contain language contrary to the plain meaning of the 

11 language, but directing court to not "resort to legislative 

12 history to cloud a statutory text that is clear"). 

Scattered comments by a few members of Congress cannot be 

L4 used to twist this plain language into the restrictive reading 

15 urged by plaintiff. See City of Burbank v. Lockheed Air Terminal 

16 Inc., 411 U.S. 624, 642 n.1 (1973); Coalition for Clean Air v. 

17 Southern Cal. Edison, 971 F.2d 219, 227 (9th Cir. 1992). 

18 Proceeding in such a manner would allow the intent of Congress to 

19 be overridden by judicial interpretation of individual 

20 legislators' comments which preceded final adoption of the plain 

21 language by the entire Congress. 10 

22 

23 

24 

25 

~7 

28 

10 Plaintiffs further incorrectly argues that the 
Administrative Procedure Act, 5 U.S.C §706, requires the Court to 
compel the agencies to act under 2001(k). In circumstances where 
parties seek to compel agency action, Section 706 limits relief 
to "agency action unlawfully withheld or unreasonably delayed." 
5 U.S.C. 706(1). See Rank v. Nimmo, 677 F.2d 692, 698 (9th Cir. 
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1 Finally, plaintiff has failed to satsify its burden for 

2 obtaining injunctive relief, as demonstrated in defendants' 

3 opposition to plaintiff's motion for a temporary restraining 

4 order (incorporated herein). Most importantly, plaintiff cannot 

5 establish irreparable injury as Congress expressly deemed it 

6 sufficient to authorize the provision of alternative timber in 

7 subsection 2001(k) (3). 

8 CONCLUSION 

9 For the reasons set forth above, and as further explained in 

10 defendants' other memoranda filed before the Court, plaintiff is 

11 not entitled to summary judgment. 

12 

.4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.7 

28 

10( ••• continued) 
1982); ~ also Soler v. Scott, 942 F.2d 597, 603 (9th Cir. 
1991). Defendants have conclusively demonstrated that steps are, 
and will continue to be taken, to comply with the provisions of 
2001(k). See Defs' Memo at 10 and Exhibit D attached 
thereto(Declaration of Elaine Zielinski). Thus, any action 
required under 2001(k) is not unlawfully withheld nor is it 
unreasonably delayed. 
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INTRODUCTION 

2 Plaintiff Nor~hwest Fores~ Resource Council ("NFRC") seeks 

3 declara~ory and injunc~ive relief ~o compel defendan~s Dan 

4 Glickman, Secretary of Agricul~ure and Bruce Babbitt, Secretary 

5 of the Interior, to comply with § 2001(k) (1) of Pub. L. 104-19, 

6 109 Stat. 240, by awarding and releasing by September 10, 1995 

7 all timber sales offered between October 1, 1990 and July 27, 

8 1995 in the national forests of Oregon and Washington and the 

9 Bureau of Land Management ("BLM") administrative districts in 

10 western Oregon, which defendants have refused to award and 

11 release. 1 

12 NFRC rests its case for the award and release of the FY 

13 1991-95 sales on the natural reading of the phrase "all timber 

14 sale contracts offered or awarded before th[e] date [of enact-

15 men~] in any unit of the National Forest System or district of 

.16 the Bureau of Land Management subject to section 318," on three 

17 rules of statutory interpretation that support ~he natural 

18 reading of the statute, and on the four most authoritative pieces 

19 of legislative history on the bill - the Conference Report, the 

20 Senate Report, the author'S interpretation and the six sponsors' 

21 interpretation - which all support the natural reading of the 

22 

23 

24 

25 

26 

Page 

1 The only statutory exception is for sale units where a 
threatened or endangered bird species is known to be nesting 
within the sale unit. § 2001(k) (2). NFRC has moved for leave to 
amend its complaint to challenge defendants' interpretation of 
that section, which is also challenged in the companion case 
Scott Timber Co. v. Glickman, Civil No. 9S-6267-HO (filed August 
28, 1995). The § 2001(k) (2) issue is not raised in chis mocion. 
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statute. 

2 The administration has moved for surmnary judgment dismissing 

3 NFRC's claims concerning the FY 1991-95 timber sales. It 

4 contends that the statute only releases fiscal year 1990 sales. 

5 By and large, the administration's motion papers add nothing to 

6 the brief it filed two weeks ago opposing NFRC's motion for a 

7 temporary restraining order. Since NPRC has already addressed 

8 those arguments in its surmnary judgment memorandum filed August 

9 25, 1995, NFRC will only respond to a few discrete points in this 

10 memorandum. 

11 

12 

13 

14 

15 

16 

17. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

1. The administration never explains how the text of 
subsection (k)(l) supports its inter.pretation. 

Neither the administration'S sununary judgment memorandum 

("S.J. Memo.") nor the August 22 Interpretation Memorandum 

explains how the words of subsection (k) (1) produce the adminis-

tration's cramped interpretation: 

The memorandum offers no meaning of the phrases "offered 

before th [e] date [of enactment]" or "in any unit of the· National 

Forest System or district of the Bureau of Land Management" in 

§ 2001(k}(1} under the administration's view of the statute, 

although every word in a statute is supposed to mean something. 

Why did Congress limit the statute to sales "offered prior to" 

the date of enactment if every timber sale it was releasing was 

offered by September 30, 1990? The administration never answers 

this question. 

While admitting that a phrase must be construed to modify 
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the immediate antecedent phrase unless the result is "absurd," 

2 the memorandum seeks to ignore that rule without explaining why 

3 NFRC's interpretation of the statute that is based on that rule 

4 is nabsurd," other than the fact that the administration dis-

5 agrees with it. 

6 In short, the administration articulates no coherent defense 

7 of its interpretation based on the words of the statute. 

8 

9 

10 

2. The ac::llll.i.a.:Lstration cites no legi.slati.ve history exclud
ing FY 1991-95 Bales ~rom release, or supporting its 
view that only fiscal year 1990 sales were released. 

The administration does not cite a single remark in the 

11 congressional reports or a single statement from any member of 

12 Congress that § 200l(k) excludes FY 1991-95 sales. Instead, its 

'3 legislative history argument is mainly premised on the notion 

14 that Congress was very confused about what it intended, and that 

15 each of the five pieces of legislative history directly support-

16 ing NFRC's natural reading of the statute is somehow unreliable 

17 or should be ignored. 2 

18 a. The administration tries to discount the conference 

19 report, "the most persuasive evidence of congressional intent," 

20 

21 

22 

23 

24 

25 

26 

Page 

. 2 Amicus Oregon Natural Resources Council, on the other 
hand, explains § 2001(k) as the product of a sinister but inept 
plot by members of Congress. While it describes the statutory 
language as "careful word choices" by "a crafty legislator 
seeking to conceal their hidden meaning," it nonetheless denounc
es the product of this effort as "poorly drafted language" 
applying to "an inarttully described category of timber sales." 
ONRC Amicus brief at 6, 13, 14. Its substitution of invective 
and speculation for reasoned legislative history analysiS betrays 
its dislike of this law, but does not call the plain meaning of 
the Sc.aLuLe inLo quesLlon. 
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Dept. of Health & Welfare, State of Idaho v. Block. 784 F.2d 895. 

2 901 (9th Cir. 1986). by arguing that its authors did not really 

3 understand what they were writing when they said the statute 

4 releases sales "beginning in fiscal year 1990 to the date of 

5 enactment... which are located in any unit of the National 

6 Forest System or District of the Bureau of Land Management within 

7 the geographic area encompassed by Section 318. "l The conference 

8 committee used the phrase "within the geographic area encompassed 

9 by section 318" to summarize the meaning of "subject· to section 

10 318" - just as NFRC has argued. The administration has no 

11 response to this very telling reference. 

12 b. The administration simply ignores the language of the 

13 Senate Report that the bill will "release a group of sales that 

14 have already been sold in the region affected by section 318." 

15 c. The administration suggests that Senator Hatfield was 

16 also confused when he explained that the bill would release 375 

17 million board feet of timber in western Oregon alone. contrary to 

18 the administration's claim that only 300 million feet of section 

19 318 sales are released in the two state region. 

20 d. The administration likewise suggests that Rep. Taylor. 

21 the author of the bill, was confused between the "offer" and 

22 "award" of timber sales when he delivered his very precise floor 

23 statement on March 15 stating that the bill releases sales 

24 

26 

26 

Page 

• Amicus Oregon Natural 
filed September 1, 1995 never 
the conference report. 

Resources Council's 20 page brief 
even acknowledges the existence of 
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"offered in fiscal year 1991 and some more recently. I' Rep. 

2 Taylor, a professional forester, showed no confusion in his very 

3 precise and accurate use of the term "offered" in his floor 

4 statement. He meant exactly what he said: the sales "offered in 

5 fiscal year 1991 and . . . more recently" were released. 

6 e. The administration does not claim confusion in the July 

7 27 letter from the six sponsors and committee chairman (including 

8 those in whom it had previously tried to conjure up confusion) 

9 instructing the Secretaries that n [tlhe reference to Section 318 

10 in subsection (k) (1) defines the geographic area that is subject 

11 to subsection (k)" and applies to "all sales offered or awarded 

12 in other years (such as Fiscal Years 1991-9S) that are not 

13 subject to Section 318." Nor does the administration have any 

14 response to this letter on the merits. Instead, the administra-

15 tion merely asks the court to ignore the letter. 

16 Lacking any direct support for its position, the administra-

17 tion quotes several passages of history where members of Congress 

18 described the bill, accurately, as releasing section 318 sales. 

19 The quotes are correct, but the important point is that no member 

20 ever said that only section 318 sales are released. NFRC must 

21 take very firm exception to the administration's editorial 

22 addition of the word "only" in characterizing these passages on 

23 pages 19 and 20 of its memorandum. The word "only" was never 

24 used, no doubt because no member of Congress believed it true. 

2S The references to section 318 sales are an accurate sho.rt.-

26 hand, in that the majority ot the released sales are fiscal year 
MAIUt C. RUTZICK LAw FIIW 
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1.990 sales sold under section 318. No rule of legislative 

2 history interpretation says that a member of Congress must 

3 provide a complete description of a statute every time he refers 

4 to it. Senator Gorton and Senator Hatfield would surely be 

5 justified in believing that the words of the statute, backed up 

6 by the Senate and Conference Reports they wrote, accurately set 

7 forth the meaning of the statute, and they did not need to repeat 

8 a full description of the law every time they discussed it. 

9 Another quote from the legislative history illustrates this 

10 same point. Although § 200l(k) (2) protects nesting sites for 

" both "threatened" and "endangered" species, Senator Gorton's 

12 shorthand reference to the subsection on March 30, 1995 merely 

'3 referred to "places in which endangered species are actually 

'4 found." 1.41. Congo Rec·. S4875 (daily ed. March 30, 1995). Would 

15 administration claim that the section excludes "threatened" 

16 species because Senator Gorton did not refer explicitly t.o 

17 "threatened" species in his floor remark? Similarly, the 

18 shorthand references in floor remarks to section 318 sales in no 

'9 way contradicts the words of the statute and t.he carefully 

20 considered statements in the reports, the author'S floor state-

2, ment and the July 27 letter. 

22 

23 

24 

25 

26 

Page 

3. 

a. 

The adlll1!21.~rat::LoJl's add.it.ioDal legislative history 
argument. are factually aDd legally unsound. 

The administration knocks down a strawman in arguing 

that "subject to section 31.8" does not mean "in Oregon and 

Washington." S.J. Memo. at 10-ll. This is not NFRC's position, 
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and in fact NFRC agrees that "subject to section 31B" does not 

2 mean "in Oregon and Washington." The phrase "subject to section 

3 318" means all the national forests of Oregon and Washington, but 

4 only includes six BLM administrative districts in western Oregon 

5 (Salem, Eugene, Roseburg, Coos Bay, Medford and Lakeview) .4 This 

6 definition excludes the BLM's administrative districts in eastern 

7 Oregon, which conduct commercial timber sales. Second Ragon 

8 Declaration, 1 6. It also excludes all BLM districts in Washing-

9 ton. S 

10 In reality, Section 318 had a very different geographic 

11 reach for the Forest Service than for the BLM. For this reason 

12 Congress' use of the shorthand phrase "units . . and. . dis-

13 tricts subject to section 318 II to describe the rather 

14 complex application of § 2001(k) is understandable since using 

15 the section 31B shorthand phrase is much simpler than attempting 

16 to articulate in a statute addressing both agencies the different 

17 geographic application for each agency. 

18 Equally, using Section 318 to define the geographic reach of 

19 § 2001(k) reflects Congress' intent to deliver previously offered 

20 sales to a timber-starved region. The timber supply needs of the 

21 

22 

23 

24 

25 

26 

Page 

, The BLM created the Lakeview district after section 318 
was enacted, and it was previously part of the Medford district. 
The BLM treated Lakeview district timber sales as part of the 
section 318 program. 

I For this reason amicus ONRC's argument that section 318 
applies to all "BLM districts in washington and Oregon" is 
incorrect, and invalidates its strained effort to find a differ
ent meaning for § 2001(k) (1). ONRC Memorandum at 11. 
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section 318 geographic region deserved and received special 

2 congressional attention in 1989, and Congress acted again in 1995 

3 because the promise of the 1989 law was never completely ful-

4 filled. Not only were many fiscal year 1990 sales disrupted, but 

5 the timber sale program in succeeding years also suffered. 

6 The promise - and the disappointment was not limited to 

7 western Washington and western Oregon. In Section 318(a) 

8 Congress ordered the Forest Service to sell L 9 billion board 

9 feet of timber from the six national forests in eastern Oregon 

10 and Washington (the Malheur, Klamath, Ochoco, Umatilla, Wallowa-

11 Whitman and Colville) separate and apart from the mandated timber 

12 sale program in the western part of the two states. 

13 Since 1990, timber sales in eastern Oregon and Washington 

14 have dropped off sharply for many reasons, including the Forest 

15 Service~ s illegal use of the "eastside screens," see Prair.ie Wood 

16 Produces, Inc. v. Espy, Civil No. 93-6288-HO (October 19, 1994) 

17 and delays arising from the listing of Snake River salmon under 

18 the Endangered Species Act, see pacific Rivers Council v. Thomas, 

19 30 F.3d 1050 (9th Cir. 1994), cert. denied 115 S. Ct. 1793 

20 (1995) . Congress· was well aware of these disruptions, and 

21 enacted § 2001(k) to release delayed Forest Service timber sales 

22 in eastern Oregon and Washington as well as to provide needed 

23 timber in the western part ot the states. Using the phrase 

24 "subject to 318" to describe the geographic region it was helping 

25 was in fact the easiest way tor Congress to describe exactly what 

26 it intended to achieve. 
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b. The administration seeks to make much of a document it 

2 calls a Forest Service effects statement, and argues that the 

3 document somehow carries weight in statutory interpretation. It 

4 carries no weight for several reasons. 

Ii There is absolutely no indication in the legislative 

6 history, or in the record of this case, that this Forest Service 

7 document was ever seen, read or relied on by any member of 

8 Congress. No member of Congress ever referred to it, or to any 

9 submission by the Forest Service. 

10 In any event, it is well-settled that the views or comments 

11 of persons other than members of Congress do not shed light on 

12 the intent of Congress. Ernse & Ernse v. Hochfelder, 425 U.s. 

13 185, 203 n.24, reh'g denied 425 U.S. 986 (1976). Even statements 

14 of congressional staff carry no weight in statutory interpreta-

1S tion. Vance v. Hegserom, 793 F.2d 1018, 1024-25 (9th Cir. 1986). 

16 This rule applies fully to remarks of executive branch 

17 officials. In U.S. v. South HalE oE Lot 7, 910 F.2d 488. 490 

18 (8th Cir. 1990), cere. denied 499 U.S. 936 (1991), the court 

19 refused to give any significance to the view of a statute 

20 

21 

22 

23 

24 

25 

26 

Page 

expressed by an assistant attorney general in the Department of 

Justice in a congreSSional hearing before the bill was passed. 

In In Re Madia, 68 B.R. 11 (D.N.J. 1986), the court refused to 

give weight to a similar executive branch submission: 

A statement contained in a letter from an 
Assistant secretary of the Treasury to the 
Chairman of the House Judiciary Committee is 
not and cannot be considered pare of the 
legislative hi.tory. It is binding on no one 
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and represents a mere expression of opinion
It does not even appear to be an official 
interpretation of the law which might be 
given some special consideration. 

rd. at 13. The Forest Service effects statement deserves no 

better weight. rts author is anonymous, and it is not a legal 

document but rather an administrative analysis of volumes of 

timber that might be sold or released under the proposed salvage 

bill. It never expresses any interpretation of any provision of 

the salvage bill. It never explains the source of its informa

tion, or which version of which bill it was looking at. Indeed, 

it never states that FY 1991-95 sales are excluded. It is 

impossible to attribute any significance to this document, and as 

a matter of law no weight can be given to it. 

c. The administration contends that logging the fiscal 

year section 318 sales was contemplated under the President's 

Forest plan, while logging FY 1991 sales was not. . With this 

premise, it argues by implication that Congress would not have 

wanted to upset the President's Forest Plan. S.J. Memo. at 16-

17. 

There is no legal significance to this argument, since there 

is no indication Congress knew or cared about any of this. In 

any event, NFRC must point out that in making this argument the 

administration has totally contradicted the pOSition it took in 

front of Judge Dwyer last year when it was defending the 

10 - PLAINTIPP'S MEMORANDUM IN OPPOSITION TO 
DBFBNDANTS' MOTION FOR SUMMARY JUDGMBNT 
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President's Forest Plan. 6 

2 Last year, the administration argUed to Judge Dwyer that the 

3 President's Forest Plan assumed that the remaining section 318 

4 Forest Service sales - about 75\ of the remaining section 318 

S volume - would not be logged. 7 Exhibit 15. In contrast, the 

6 administration informed Judge Dwyer that the BLM's fiscal year 

7 1991 timber sales - 125 million board feet of the volume at issue 

8 in this case were all assumed to be logged in the President's 

9 Forest Plan. Compare Exhibit 16 (list of BLM timber sales 

10 assumed to be logged showing fiscal year 1991 timber sales) with 

11 Exhibits 2 and 3 attached to Ragon Dec. (naming 27 currently 

12 unreleased fiscal year 1991 BLM timber sales that are all listed 

13 on Exhibit 16 as assumed to be logged) . 

14 Thus, if the administration believes Congress was interested 

1S in consistency with the Forest Plan, it should be arguing that 

16 Congress favored the release of the BLM fiscal year 1991 sales 

17 and opposed the release of fiscal year 1990 sales - just the 

19 

20 

21 

22 

23 

24 

25 

26 
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• NFRC realizes that this argument must seem like incompre
hensible "inside baseball" to a court that is not steeped in the 
nuances of the federal timber sale program, but since the 
administration has raised the issue NFRC must point out the 
errors and contradictions in the administration's current 
argument. 

7 In its brief to Judge Dwyer, the administration argued: 
"All BLM Section 318 timber sales ... were explicitly shown as 
harvested in the data base on which the agencies performed their 
analysis in the FSEIS .... While the same is not true for the 
Porest Service Section 318 8ales, the harvest ot all but eight ot 
them have been determined will be likely to jeopardize the 
continued existence ot the marbled murrelet, and thus, will not 
be harvested in their current form. if at all. ,. Exhibit 15 
(emphasis added). 
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1 opposite of the position the administration currently advances.' 

2 

3 

4. The A.Ugu6t 23 .Interpretation Memorandwn is entitled to 
no weight because tbe statute and legislative history 
reveal a clear congressional intent. 

4 The administration has suggested an erroneous standard of 

6 statutory interpretation for the court in urging deference to its 

6 August 23 Interpretation Memorandum. The administration suggests 

7 that if the statute is not clear on its face, the court should 

8 defer to an administrative interpretation without considering 

9 legislative history. This is not a correct 

10 statement of law. 

11 The case cited by the administration, Chevron U.S.A., Inc. 

12 v. Natural Resource Defense Council, Inc. 467 U.S. 837 (1984), 

13 reh'g denied 468 U.S. 1227 (1984), actually holds that" [iJ f a 

14 court, employing traditional tools of statutory construction, 

15 ascertains that Congress had an intention on the precise question 

16 at issue, that intention is the law and must be given effect." 

17 Id. at 842 n.9. Reference to legislative history is, of course, 

18 a traditional tool of statutory interpretation, Blum v. Stenson, 

19 465 U.S. 886, 896 (1984) (in interpreting statute, courts "look 

20 first to the statutory language and then to the legislaei ve· 

21 history if the statutory language is unclear"), and a court looks 

22 to the legislative history before considering an agency's 

23 

24 

25 

26 
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• For this reason amicus ONRC's argument that releasing the 
FY 1991-95 sales would somehow hurt the environment more than 
releasing Section 318 sales is factually incorrect. It is also 
legally irrelevant since there is no indication Congress shared 
ONRC's extreme views of desirable environmental protection. 
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interpretation of a statute. Rust v. Sullivan, 500 U.S.·173, 186 

2 (1991). 

3 In this case the statute is clear on its face, and any doubt 

4 is resolved convincingly by the legisl at i ve history . Under 

5 Chevron, the court "nrost reject administrative constructions 

6 which are contrary to clear congressional intent." Chevron, 467 

7 U. s. at 843 n. 9. The August 23 Interpretation Memorandum is 

8 contrary to clear congressional intent and must be rejected. 

9 CONCLUSION 

10 The administration's motion for summary judgment should be 

11 denied, and NFRC' 5 motion for summary judgment should be granted. 

12 Dated this 1st day of September, 1995. 

13 MARK C. RUTZICK LAW FIRM 
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A Professional Corp ration 

By: __ ~ __ ~~~~~ ________ __ 
Mark C. Rutzick 
Alison Kean Campbell 
Attorneys for Plaintiff 
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, 
5 LOIS J. SCHIPFER 

Assistant Attorney General 
6 WELLS D. BURGESS 

MICHEt.LE L. GILBERT 
7 ANDREA BERLOWE 

U.S. Department of Justice . 
8 Environment and Natural Resources Division 

General Litigation section 
9 P.O. Box 663 

Waah1ngton, D.C. 20044-0663 
10 Telephone; (202) 272-6217 

11 

12 
IN THE UNITED STATES DISTRICT COORT 

FOR THE DISTRICT OF OREGON 

13 
NORTHWEST POREST RESOURCE COUNCIL, ) 

14 ) 
Plaintiff, ) 

15 ) 
v. ) 

16 ) 
) 

17 DAN GLICKMAN, in his capaeity ) 
as Secretary of Agriculture, ") 

1B BRUCE BABBITT, in his capacity ) 
as SecretarY of Interior ) 

19. ) 
Defendants. ) 

20 ) 

Civil No. 9S-624'-HO 

Declaration of 
Jerry Hofer 

21 I, Jerry Hofer, hereby declare the following to be true and 

22 correct: 

23 J.. I a~ the sectiou head for Contracts and Contract 

24 Administration for the Pacific Northwest Region of the united 

2S 

2B 

States Fores~ Service. 

oeelarae1on 
of J.~ Hote 
·1-

That region covers all of the national 
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1 forests in Washington and Oregon. I have worked for the Forest 

2 Service for 27 years and have held my current position since June 

3 1989. In that position I am responsible for various duties 

4 assoCiated with timber sales contracts, including contract award 

5 and administration. 

6 2. Tha Forest Service has been collecting information 

7 'regarding the status of cales that were offered pursuant to 

S section 31S(b) - (j) of Public Law 101-1.21 (103 stat. 745), but 

9 which were either not awarded, or if awarded, subsequently 

10 suspended (hereafter -section 318 sales"). 

11 3. Of the section 318 sales that 'Were offered but not 

12 awarded, the Fores~ Service data, current as of AUgust 25, 1995, 

shows that there are 17 unawarded section 318 aales located in 

14 eight national forests in the western portions of Washington and 

~5 . oregon, including two national forests in Washington (the Gifford 

16 P~nchot and Olympic), and six national forests in Oregon (Me. 

17 Hood, Rogue River, Siskiyou, Siusiaw, Umpqua and Willamette). As 

18 of August 25, ~99S, the total estimated volume of unawarded 

19 section 318 sales is approximately 99 million board feet, and of 

20 that amount, approximately 87 million board feet is located in 

21 western Oregon. 

22 4. As of August 25, 1995, the Forest Service data also . . . 

23 showa that there are 58 section 318 sales that had been offered 

~4 and awarded, but subsequently delayed or suspended, in six 

~s national foreste locatea in wescern porticns of Washington and 

11.1. OEPAR1'IC!IIT or ~usu~ 
iWIIOIIMENT AJI) IIA'NUI. UICIURCI. OIVlstOll 

GlllIUJ. U TlGAT! CII "c:T I C* 
P.o. ICI 641 

111.1111 NGfOll, DC 2C1044·066l 
TiLlPlIOIIE. (202, 212-_6 

Ial 003 
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1 Oregon, including two national foreatQ in Washington (Mt. Baker-

2 Snoqualmie and Olympic) and four national foreste in Oregon 

3 (Siskiyou, Siuslaw, Umpqua and Willamette). As of August 25, 

4 ~9SS, the total estimate of awarded, but delayed or suspended 

5 section 318 sale volume was approximately 237 million board feet. 

6 and of that amount, approximately 207 million board feet is 

7 located in ~estern Oregon. 

B S. Due to the completion of ebe 1995 marbled murrelet 

9 surveys and issuance of the June 1995 Biological Opinion by the 

10 Fish and Wildlife Ssrvice, a number of previously delayed or 

II suspenQed units of section 318 sales have been released since 

12 April 1995. Approximately six million board feet has been 

l3 released on five sales in national forests in western Washington· 

14 and approximately 53 million board feet has been released on 18 

15 sales in national forests in western Oregon. 

16 6. currently available Forest Service data aleo shows a 

l' total estimated volume of approximately 109 million board feet of 

18 timber that had been offered d~rin9 fiscal years 1991 - 1995 and 

~9 are either unawarded or delayed or euspended in all national 

20 foreste i.n Washington and Oregon. Of that volume, approximately 

21 104 million board feet represents volume located in national 

22 forests on the eastside of Washington and Oregon, and 

23 approximately S million board feet represents volume located in 

2' national forests on the westside of Washington and Oregon_ 

25 

26 

7. A number ofeoction 3~e sales were awarded after fiSCAl 

U.I. Oll'MTlIRT OF "Ulfl~ 
(IYJAlllleIlT "110 IlAlWL blOUle .. 11111111011 

IiEWnAL LItIGUICII amiCI! . '.0 .... 66.1 
WUIIIIIGTOII, OC 200'4-06Q 
,nOIlllII (202) 272-80$6 

I 

I 

I 

I 

I 

I 

I 

I 

I 



l\A TI'R.'.l. REsotlRCE 

1 year 1990, with at least one having be~ awarded as recene~y as 

2 ~hiB year. 

3 I declare under the penalty of perjury that the foregoing is 

4 true 'and co~ect. 

5 

Ii 

10 

11 

l2 

14 

15 

17 

18 

20 

21 
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KRISTINE OLSON 
United States Attorney 
000 SW Fifth Avenue 
Suite 1000 
Portland, OR 97204-2024 
503 -727 -1008 
OSB #73254 ; 

LOIS J. SCHIFFER 
Assistant Attorney General 
WELLS D. BURGESS 
MICHELLE L. GILBERT 
ANDREA L. BER~WE 
EDWARD BOLING 
U.S. Department of Justice 
Enviromnent and Natural Resources Dillil:lioll 
General ~itigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
Telephone; 202-272-6217 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCI~, 

Plaintiff, 

v. 

OAN GLICKMAN. in his capaci Ly cUI 

secretary of Agriculture, 
BRUCE BABBITT, in his capacity as 
secretary of Interior 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 

1 

-------------------------------) 

Civil No. 9S-6244-HO 

DECLARATION OF 
LYNDON A. WERNER 

I. Lyndon A. Werner, do hereby depose and say that: 

1. My nlUlle is Lyndon A. Werner. Ou JtUluary 9, 1995, I began 

a temporary detail to the Bra.nch uf Biological Sciences in the 

Division of Resource Planning, Use anO Procection in the 

Oregon/washington Sta~e Offi~e ot the Bureau or LanO Management 

(BLM). My permanent position at that time was the Chief, Division 

OBCLARATION OF LYNDON A. WBRNER, Page 1 
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of Resouicea in the Rosebur~, Oregon District of che BLM. On May 

29, l.995, my temporary pOl5ition in the 0.t'e90ll/Wd.::Ihiugtou St~te 

Office became permanent. In tllis c.:u.t'L't:mt pUl:litiuIl, my 

responeibilities include technicCL~ :;teui6r specialist scarr work in 

support of the BLMtimber sale program in Oregon. 

2. I am f~liar with the Rescissions Act, Puulic Law l04-~9 

(109 Stat. 194), inCluding the provisions regarding "Award and 

Release of previously Offered and Unawarded Timber Sales Contacts," 

Section 2001(k). 

3. On either April 4, 1995, or April 5, 1995, (I do not 

specifically recall which day) Mr. Scott Horogren requested a list 

of the western Oregon unawarded sales. I specifically recall that 

he did l1Q.t. request a list of the sales which BLM interp:t'eted as 

being affected by the Salvage Amendment (Rescissions Act). I 

provided three tables to Mr. Horngren by racsimile transmission on 

AprilS, l.995. The facsimile covel:' :sheet and. che three tables are 

Attached. The ta.b1es grouped t:.he unawarded sales into ehree 

categories; (Table 1) BLM Section 318 Sold, unaccepted Timber 

Sales, (Table 2) BLM Fi::lc~l Year 1991 Sold, Unawarded, previously 

~joined, "Vial:lle" 'I'imbe~ Salea, d.ud (Table 3) BLM F1scal Year 1991. 

Sold, UneLwarded, Previously Enjoined, "Non-Viable" Timber sales Bid 

Bonds Returned. r explained tu Mr. Horngren chat ·J.'a.ble 1 was 

ent:itled "BLM Sectiun 318 Sold, unaccepced Timber Sales" because 

the li.tin9 included l:iales which had been awarded to the purchaser 

and not accepted by the purcha8er. 

DECLARATION OF LYNDON A. WBRNER. Page 2 
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4. I revieweu the tables attached t.o Bob Ragon's declaracion 

filec:l iZl this case. These t:.able8 are t.he same as the cables :t 

providec:l to Mr. Horngren 011 AprilS, 1995. The preparacion or these 

table~. c:loe~ not indicate one way J or che ocher che BLM'S 

determination of what sales would be covered by the Emergency 

Salvage legiRlat~on. 

I declare under penalty of perjury tlltlt the foregoing is crue anc1 

ccrrect. 

~xecuted at Portland, Oregon on 

~ .31.,QQS 

Lyndon A. Werner 

DECLARATION OF LYNDON A. WERNE~, ~age 3 
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KRISTINE· OLSON 
United States Attorney 
eee SW pifr.h Avenue 
Suite 1000 
Portland, OR 97204-2024 
503-727-1008 
OSB #73254 

LOIS J. SCHIFFER 
~ssistant Attorney General 
WELLS D. BURGESS 
MrCHELLE L. GILBERT 
ANDREA L. BERWWE 
EDWARD BOLING 
u.s. Department of Justice 
Environment and Natural Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
Telephone: 202-272-6217 

IN THE UNITED STATES VISTkIC'l" COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNC1~, 

Plaintiff, 

) 
} 

I 
) Civil No. 9S-6244-HO 

v. 

DAN GLICKMAN, in nis capacity as 
Secretary of Agriculture, 
BRUCE BABBITT, in his capaciey as 
Secretary of Interior 

Defendants. 

I 
) 
I 
) 
) 
) 
) 
) 
l 
) 

______ .......... ______ .......... ______ ..... ____ 1 

SECOND DECLARATION OF· 
LYNDON A. WERNER 

I;, Lyndon A. Werner, do hereby depose and say that: 

1. My name is Lyndon A. Werner. I have previously prepared a 

declaration for this case, in which I described my position with 

the Burea.u ot Land Management and the naeure ot my 

responsibilities. 

2. I am familiar with the Resci.sions Ace, Public Law 104-19 

SBCOND DECLARATION OF LYNDON A. WERNER, Paqe 1 
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(109 St~t. 194), including t.he provisions regarding "Award and 

Release Of Previously Offered and Unawarded Timber Sales contact-s, " 

Section 2001 (k). In my work with the BLM timber sale program in the 

State Office, I am familiar witb the timber sale offerings made by 
. 

the BI.M under t:.he No:z:'thwest Forest Plan, including a sale known as 

·Cat Tracks·. 

3. The Cat Tracks timber sale wae prepared uneler t:he Standards 

and Guidelines of the Pre!!lidellt's Norlhw~tlt Forest Plan. The sale 

was !!Iold by the Eugene District or the Bureau o! Lanel Management on 

July 28, 1994, to Seneca Sawmill company. The sale was not awarded 

due to a protest filed by Oregou Natural Resources Council (ONkC). 

4. ONRC alleged in their statement or reasons in support ot t:he 

protest that the stream buffer widths marked on the sale were 

inSUfficient in width to comply with t:he Standards and Guidelines 

of the Forest Plan. Althou~h initially denying the proteat, upon 

appeal by the ONRC to the Interior Board of Land Appeals (IB~), 

the 2ugene BLM District determined that- the ONRC' a allegations 

concerning buffer widths W~%'e correct and requested t:he IB~ to 

remant'l the decisiOIl to the District so that it could make the 

necessary corrections to the sale. 

5. The Board granted this request. On september 29, 1994, the 

Bugene District aent a letter to Seneca Sawmill rejecting all bids 

and returning the bid bond. The grounds stated tor taking this 

action was the neea to adjust the terms or the sale to comply with 

the Forest Plan. 

aBCOND DECLARATION OF LYNDON A. WERNER, Page 2 
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6. The lIa.le bounda.riee were rema.rked to brins- the buffere into 

c::onforrna.nce with the Forest. Pla.u. The Bt.M intended to auction the 

sale again ill Aus-uet 1995. This has now been delayed because of the 

pending litigation ever interpretation ot the Recision Act. 

I declare under penalty of perjury that the foregoillg is true and 

correct. 

Executed at Portland, Oregon on 

.~A..._. {\ \C\ q S. 

Lyndon A. Werner 

SECOND OBCLARATION OF LYNDON A. WERNBR, Page 3 
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Committee Reports 

104th Congress; 1st Session 

House Rept. 104-71 

104 H. Rpt. 71 

MAKING SUPPLEMENTAL APPROPRIATIONS AND RESCISSIONS FOR THE 
FISCAL YEAR ENDING SEPTEMBER 30, 1995, AND FOR OTHER 

PURPOSES 

PAGE 2 

~TE: March 8, 1995. Committed to the Committee of the Whole House on the State 
E the Union and ordered to be printed 

?ONSOR: Mr. Livingston, from the Committee on Appropriations, submitted the 
:>llowing 

~PORT (To accompany H.R. 1159) 

her with DISSENTING VIEWS 

::XT: 
The Committee on Appropriations submits the following report in explanation 

E the accompanying bill making supplemental appropriations and rescissions for 
1e fiscal year ending September 30, 1995, and for other purposes. 

COMMITTEE ACTIONS 

The Committee has completed action on rescissions, included in four separate 
LIIs, that total over $20 billion. Some of the savings that will occur as a 
~sult of these rescissions have been used to offset supplemental appropriations 
~quests for the Department of Defense, FEMA Disaster Assistance, debt relief 
)r Jordan, payment to the Coast Guard for refugee support in the Caribbean, and 
!veral other necessary supplementals for fiscal year 1995. This bill includes 
Ipplemental funding for debt relief for Jordan, food inspection services, and 
:hers. 

The rescissions have been made across the Government. They are our first step 
1 the direction of downsizing the Government. By taking this action in fiscal 
!ar 1995, the Committee is taking the opportunity to accelerate savings 
~oposed in several legislative actions already taken or under way in the House, 
~oposed by the National Performance Review activity of the Vice President and 
~oposed in the Presidents budget request for fiscal year 1996. Taking these 
~tions now is putting us on a course to provide better government at lower cost 

ter meet the needs of all the people of the United States and the 
ciaries of the programs served. Not only will making these rescissions 
us to offset the supplementals for those people hurt by last years 

Itural disasters, but it also means we are taking steps necessary to insure the 
It ions financial future that aff"ects our children and grandchildren. Saving 

Exhibit 0 
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Committee recommends a general prov~s~on (Section 301) to prohibit the 
.~_ of any funds in any appropriations act for fiscal year 1995 to issue, 
.dminister,or enforce any executive order, or other rule or order, that 
rohibits Federal contracts with companies that hire permanent replacements for 
triking employees. The Committee has taken this action because it believes that 
he Congress, and not the Executive Branch, has the responsibility to write the 
ations labor laws . 

. The Committee is recommending nullification for the.one-for-one public 
ousing replacement requirement through September 30, 1995 (Section 302) . 
uring this time period, the Department is urged to approve expeditiously 
pplications for public housing demolition and disposition. 

The Committee has recommended three general provisions which impact 
=tivities of the Environmental Protection Agency associated with implementation 
f the Clean Air Act. Restrictions of funds have been recommended for the 
nposition and enforcement of requirements that States must implement both an 
~spection and maintenance program for vehicular emissions and trip reduction 
~asures to reduce vehicular emissions (Sections 303 and 304). While not 
~quired to include these two programs, State implementation plans under the 
lean Air Act could still contain such programs at the discretion of the States. 
~ those States where such programs have already been initiated, the Committee 
~lieves that every effort should be made to recognize the substantial 
1vestment by the private sector. The remaining provision (Section 305) 

ies that the promulgation of a Federal implementation plan under the Clean 
t for three areas of California shall have no further force and effect. 

action removes the cloud which exists as a result of promulgating a Federal 
lplementation plan at the same time a State implementation plan is undergoing 
le approval process by the Environmental Protection Agency. 

Section 306 .. The Committee hereby expressly declares that this provision is 
!cessary not to effectuate any change in federal law or policy, but rather to 
lrrect erroneous administrative and judicial understandings of its prior 
lactments. 

Timber Salvage Sales 

The Committee has included bill language (Section 307) to establish a 
'o-year emergency timber salvage program to address the short term aspects of 
~e emergency fire, insect and disease situation on Forest Service and Bureau of 
.nd Management (BLM) lands. 

Millions of acres of trees on public lands have burned in recent years. In 
94, more than 4 million acres of public lands burned. On Forest Service lands 
one, over 6 billion board feet of timber was killed by fire, while a mere 1 
Ilion board feet of salvage timber volume was offered. More timber burned in 
94 than was harvested from Forest Service land, and 33 firefighters died 
ghting the forest fires of 1994. The federal costs to fight the 1994 fires 
proached $1 billion. 

1986, 'timber mortality due to insects and disease is up nearly 25\. 
million of 64 million acres of National Forest timber land in eleven 
states were infested with pine beetles and spruce budworms. Those 11 

llion acres contain enough wood to build 13 million new homes. 
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Ie gypsy moth and a parasitic fungus have defoliated 2 million acres in the 
,o.~heast and central states. In 1992-93, pine beetles and other southern pests 
~maged 14 million acres of southern pine forests. 

Despite an estim~ted backlog of 21 billion board feet of dead and dying 
imber due to insect, disease, or fire on public forests, the Forest Service 
imber salvage program has averaged approximately 1.S billion board feet during 
he last fiv~ years. For fiscal 1995, 1.57 billion board feet are programmed by 
he Forest Service. In fiscal year 1996, 1.449 billion board feet are programmed 
or harvest. 

Within 6 to 24 months, much of the salvage timber deteriorates and becomes 
nmerchantable. This underscores the need to expedite salvage timber sales. 
owever, the current lengthy Forest Service process for providing salvage 
imber, delayed further by appeals and lawsuits, is not conducive to providing 
early enough salvage timber to the marketplace before it rots. 

The Committee has recommended the creation of an emergency, two-year timber 
alvage program to address this dire situation, revitalize public land forests, 
nd enhance the ability of the Forest Service to expeditiously prepare 
nvironmental documentation to provide salvage timber to market. 

Using the procedures of the amendment, the Secretaries of Agriculture and 
nterior must prepare, advertise, offer, and award contracts for not less than 3 

board feet of salvage timber sales in each of two years. The document 
sale combines an environmental assessment under the National 

.~ronmental Policy Act and a biological evaluation under the Endangered 
pecies Act. Each Secretary has flexibility in that the volume that receives an 
nvironmental assessment may total in excess of the volume requirements of the 
ill; however, each Secretary may select among the sales prepared in order to 
ttain the minimum volume required. Flexibility in the first year of the program 
as been added which allows the Secretary to offer sales which total fifty 
ercent of the total volume within three months of enactment and the remaining 
Jlume evenly distributed throughout the first year period. Each Secretary is 
equired to report to appropriate House and Senate committees on their 
ttainment of volume requirements during the two year emergency period. 

The two agencies are urged to use all available authorities to meet the 
eadlines, including contracting for private sector timber cruising and other 
~les preparation activities. The total time period permitted for the 
reparation and offering of salvage timber sales under the amendment is 120 days 
Jr the one-half of first years sales. The remaining first year emergency 
ilvage sales shall occur in an evenly distributed time frame. Second year 
iles shall have similar flexibility. 

The Forest Service and BLM are free to redesign or disapprove sales, ' 
lrticularly if warranted by the analysis contained in the consolidated 
Jcuments, so long as they substitute other sales to satisfy the annual volume 
~quirements. Those documents and agency decisions based on them are the only 
)cuments and procedures required to conduct the salvage timber sales and are 

to satisfy federal environmental laws and regulations by the provision. 
salvage timber provision also overrides any court orders and 

ining orders or decisions issued prior to enactment. 
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Secretarys duties include reforestation after emergency salvage sales 
harvested, consistent with the agencies regulations. 

The emergency salvage sale provision bars administration appeals of sales 
conducted pursuant to the provision. This allows challengers to go directly to 
court and hastens a final disposition of the challenge, while the dead and dyin~ 
timber can still be sold and harvested if the courts ultimately determine that 
the sales ar~ valid. The maximum timeframe for the total process for preparing 
the document to harvest of the sale is 120 days for half of the first year 
volume. 

Finally, in language borrowed verbatim from previously enacted law, the· 
amendment sets deadlines for filing and appealing lawsuits challenging salvage 
timber sales (15 days and 30 days respectively) and for the district courts to 
decide the lawsuits (45 days unless otherwise required by the Constitution). To 
protect challengers, the amendment requires an automatic 45 days stay while the 
district court hears and decides the case. Thus, restraining orders and 
preliminary injunctions are unnecessary and therefore barred. If the court 
decides the sale is valid prior to expiration of the automatic stay, the stay is 
lifted and harvesting can begin. 

The emergency salvage provision prohibits harvesting in National Wilderness 
Preservation System lands, roadless areas designated by Congress for wilderness 
study, and roadless areas recommended for wilderness designation in the most 

land management plan. 

section also includes subsection (i), a provision to release a group of 
;ales that have already been sold under the provisions of Section 318 of the 
Eiscal year 1990 Interior and Related Agencies Appropriations Act. The harvest 
)f these sales was assumed under the Presidents Pacific Northwest Forest Plan, 
)ut their release has been held-up due to subsequent review by the u.S. Fish and 
qildlife Service. Release of these sales will remove tens of millions of dollars 
)f liability from the government for contract cancellation. Also, the revenues 
:rom timber receipts will increase by over $155 million from current estimates. 

The Presidents Pacific Northwest Forest Plan has recently been upheld in a 
:ederal district court challenge brought by environmental groups and the timber 
.ndustry. Paragraph 2 of this provision specifies that compliance with the terms 
If subsection (i) shall not permit a second court review of the Presidents Plan. 

bureau of labor statistics 

consumer price index 

The Committee has heard testimony from officials at the Bureau of Labor 
tatistics regarding efforts to improve the accuracy of the Consumer Price 
ndex. The CPI does not only determine spending in a variety of government 
rograms, but it also is used widely in the private sector, because it carries 
he imprimatur of an official government measure. For this reason, any 
naccuracies in that measurement not only effect the federal budget, but. also 

distortions in the overall economy. Therefore, improving the accuracy of 
is urgent and important. 

The,Committee believes BLS must redouble and accelerate its efforts to 
:oduce a more accurate CPI. 


