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conditions while providing the second-
ary benefit of increased fiver supplies
for our region's mills.

Mr. Chairman. I would have liked to
offer & balanced alternative to this pro-
posal today, but the Republican leader-
ship would not allow it. The jissue
should never have been brought to the
fioor in this fashion. Salvage and forest
health should be properly debated in
the committees with jurisdiction and
expertise and not written by special in-
terests in the back rooms out of the
‘public eye.

Thnis proposal lacks even the most
basic envirommental protections for
steep, unstable slopes. fragile soils.
critical riparian habitat, even wild and
scenic rivers. It deflnes what is to be
harvested as dead. dying. diseased or
associated with the large stands of
green timber to be harvested.

I have legislated salvage before, but I
d&id it properly in my first term in Con-
gress. I played a major role in resolving
a salvage controversy atl least as con-
tentious as the forest debale now rag-
ing here in Congress. The Silver Fire
burned and erodes .this area of the
Siskiyou National Forest, long de-
fended by environmental activists.
That salvage was successfully done
without harm. We could do the same
across the Western Unjted States if we
were given the chance to offer a proper
amendment.

Mr. Chairman, for too long, the extremes in
the debate over wesiem lorest management
have dominated the stage. On one side, are
those who opbpose any timber harvest on our
public lands, even if it is necessary 1o smprove
forest heatth and reduce the risk of cata-
strophic fires. On the other side, there are
those who would treat our National Forests as
ittle more than industnal tree tasms, sacrificing
sven the most basic environmerntal protections
in the interasts of shori-term profit.

in my first term in Congress. | played a
major role in resolving a salvage contoversy
at lsast as contentious as the forest haath de-
bate now raging in Congress. The Silver Fire
bumed in a roadiess area cf the Siskivou Na-
tiona! Forest iong defended by environmental
activists. The industry wanted to extend a road
into the area and engage in wholesale saivage
of deac and green timber. | was able o med-
ats an agreement that prevented new road
buiiding and green timber harvest, but aliowed
& significam amourt of helicopter saivage of
bumed timber,

Neither the industry nor the ernvironmental
community were entirely happy with the agree-
ment we reached. But wday the Siver Fire
savage stands as &n exampia of environ-
meanally sounc salvage that had the additional
banemofprowtngnsogmﬁuruvolmolhm-
ber.

Today, | once again find mysel! somewhere

tweaen the extremes. On one side are thosa
who oppose any thinning and salvage logging
in the fire and pest-stricken forasts of the
West On the other side are those who would
tivow all snvironmantal protection out the win-
dow, and maximize timber production undet
the guise of a sound saivage program. Neithar
side has it ight.

Forests across tha Wast are in the grip of
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tions. The forest h- ;o= .2sult of
long term drought ons & Samiuee 0 oman im-
pacts in the form of fire suppression, timbar
harvesting, and the .introduction of foreign
pests, o name a few. The result is that mik
lions of acres of public torest are in the worst
shape they've ever been, victim 1o disease, in-
sect infestation, and fire.

Fire suppression has played a big part in
undermining forest heatth. Controiling wildfires
in forests where frequem, low intensity fires
historically kept vegetation sparse has aliowed
a huge build-up of dense understory vegeta-
tion to take place. One study on the Boise Na-
tional Forest in idaho found that tree dernsity
on one site was about 29 rees per acre for
the 300-plus years belore 1906, Today on the
same site, tree density has increased to 533
trees per acrz and the species composition
has changed from predominamtly Fonderosa
pine to predominantly Douglas Fir.

Last summer's Western wildfires provided a
hint of what may lie ahead. Catastrophic fires,
unike the low-intensity fire regime that has
been the historical norm, could devastate
habitat for many declining and threatened spe-
cies, including Columbia basin salmon popu-
lations.

An ecologically sensitive program of
minning, controlied burning and saivage log-
ging is essential to restoring forest heaith
across millions of acres in the West If done

benefit of increased fiver supplies for the re-
gion’s mills.

We need legislation to help expedite a re-
sponse to the forest health crisis in the West
But a sound saivage and forest health pro-
gram needs some erwvironmental safeguaris.
Unfortunately, the TaylofaD’du amendment
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onh the part of the Forest Servics,
the Tayior-Dicks saivage amendment
tees tha! sensitive salmon strsams wil be
damaged, roadiess areas will be opened up to
commercial tmber harvest, and areas that are
simply unsuitable for timber management will
be logged. This is a propasal that turches from
one unaccepiable extreme (o the other. That's
why | will vote against this proposal and hope
we have the oppontunity to craft & salvage bill
that gets the job done whils protecting the val-
ues that Oregonians share,
- | would have liked to offer a balanced alter-
native to this proposal today, tut the Repub-
lican leadership wouldnt aliow . The issue
should never have been brought to the floor in
this fashion. Saivage and forast heaith should
be property debaled in the committees with ju-
risdiction and expartise, not written by industry
lawyers in backrooms oul of the public eye.
So | am faced with two unacceptable
choices—-an sxirems saivage am with no
environmental safeguards or the status ouo
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It bears stating that the Forest Service is
moving ahead with a salvage program, though
slowly. The agency pians o offer at teast 1.4
billion board feet of salvage in each of the
next 2 years. Assistant Secretary Lyons tells
me they couid offer even more if Congress
would appropriate more money for sale prepa-
ration and other related activities. But this sak
vage bill contains no additional money for sale
preparation.

Oregonians, by and large, support policies
that protect our environment and quahly of life,
without sacrificing our state’s economic well-
being. | hope to have an opportunity in the
weeks ahaad to offer a balances Oregon alter-
native to the extreme log-it-at-all-costs saivage
approach offered here today. | believe 17l have
the support of most of my state's citizens
when | do so.

Mr. LIVINGSTON. Mr. Chairman, I
yield 3 minutes to the gentleman from
North Carolina {Mr. TAYLOR]. the spon-
sor of the amendment and a distin-
guished member of the subcommittee.

Mr. TAYLOR of North Carolina. Mr.
Chairman. in 2 minutes I can tell my
colleagues several things about this.
First of all., it will restore forest
health. Most of the things that have
been said about it so far just are not
true. Scientists recognize that the for-
ests are undergoing a sericus ecological
decline because of a lack of manage-
ment. Fire disasters, unnatural species
composaitiona. disease, insect infesta-
tion; all of these are threatening the
forest health, and this legislation
which has been worked out with profes-
sionals, it has been worked out inm con- -
sulting with the Forest Service, as
many people a3 we could find to try to
alleviate this emergency were brought
in in this short period of time, and it is
an emergency. Even the chief of the
Forest Service, Mr. Chairman, has sald
we need to increase our salvage cutting
for forest health.

Second, there are tens of dillions of
dollars of revenue coming to the Treas-
ury. or millions of dollars of revenue
coming to the Treasury. It is not a
loss. CBO scored it 337 million last
year. FPA says {t could be ch
$650 on. 50 S & Very pos
revenue producer.

Third, it will stabilize the cost of
homes. It will create jobs. and that is
why the home builders. and realtors
and many others are supporting this. It
will create thousands of jobs all sacrosa
this country in a much needed area,
putting timber in the pipeline. and
that is why the Teamsters Union sup-
ports it. It is why the Western Council
of Industrial Workers supports it. the
United Paperworkers International
Union supports it, the United Brother-
hood of Carpenters supports it, the
International Association of Msachin-
ists and the Association of Western Pa-
perworkers,-because theae are men and
women who make the livings of this
country and recognize that this will

produce jobs, and they are endorsing
this amendment u: thn Jegislation.
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.provide forest health and to provide a

good amendment to this bill.

Mr. Chairman, | rise to addréss the provi-
sions of section 307 of H.A. 1159, a measure
co-authored by myself and Mr. Dicxs, and
supported strongly by a8 number of owr col-
leagues on the Appropriations Committee and
on the authorizing committees with jurisdiction.

| wish to outline the intent of the provision,
and the direction we have provided to the
agencies affected for two reasons. First, | wish
1o be sure that the requirements of the prov
sion are not misrepresertied as the debate
over this bill continues to the other body. Sec-
ond, and perhaps more importantly, | wish to
provide clear ditecton to the implementing
agencies, and do everything possible to as-
sure that the agencies understand, and can
execute the direction we have provided.

To this latter end, the authors of section 307
have met several imes with U.S. Forest Serv
ics_Chiel, Jack Warg Thomas, and his.stafl
since the provision imposes most of its re-
quirements on the Farest Service. Ttw Chief
and his staff have been quite heipful in review-
ing the terms of section 307, suggesting mod-
fications to assure that these requirements ara

1%" correct, and evaluating the Forest
's fechhical and operational capability

1o meet the requirements of section 307_in-
cluding the valuma targets for timber salvage.
As™a forester by training, | am very sensitve
to sadding our Federal agencies with man-
dates that they are not able t0 implement
Based upon our discussion with Chief
Thomas it is the clear understanding of the

authors of section 307 that—aside hom the

questicn of whather the Clirton agministration
agrees with the goals of section 307 as a mat-
ter of politics and policy—the Forest Service

mwmmmmﬁ?{m .
a 0N mee tmber saivage tar-

qets” contained in this section. Today, | have
sant a letter to Chief Thomas which | will in-
clude in the RECORD at the end of this state-
ment. in this lettar, | review with the Chisl the
imention ¢f the authors of saction 307 and our
expectatons about Forest Service implemen-
tation of the measure. | have asked the Chief
for a prompt responss so that, if there is any
differance in interpratation, this can be re-
viewed dunng Senats consideration of the bill
and any necassary adjustments can be mads.
it the measurs passes both bodies and is
signed into law, we expect approprigte imple-
menting actions to cary out a clear congres-
sional intent which is, itsell, grounded in an
understanding of agency capabilities.

Now let me review the terms of saction 307.
Section 307 would provide authority and direc-
tion to the Secretariss of Agricutture and the
interior to conctuct a 2-year emergency sak
vage tmber sales program on lands of the
Forest Service and the Bureau of Land Man-
agement [BLM]. The purpose of this one-time,
short duration congressional mandate is to
eliminate the extraordinary backiog of dead
and dying trees on Federal lands in all regions
ol the country. This backiog has been created
by the alarmming decline in forest health and
the unprecedented scale of wikffires over the
last 2 years. Without an accelerated ang dedi-
cated response from the land management
agencies in planning and conducting these
emergency salvage tmber sales, the decaying
tess will soon l0se any commercial value,
thereby preventing harvesting and the timely

-
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accomplishment of reforestation and other res-
toration activities on the atfected lanis.

The two Secretaries are directed to offer a
sufficient number of satvage timber sales dur-
ing the 2-year emergency period foliowing en-
actment to ensure that a minimum of 3-billion
board feet is sold each year on Forest Service
lands and 115-million board feet is sold each
year on BLM lands (subsec. (b)(2)).

These volume targets were derived after ex-
tensive discussicn with the Forest Service and
BLM. The Forest Service targets were estab-
lished after consultation with the Agency’s fieid
offices. They are statutory mandates that rep-
resert reasonable progress toward reducing
the backlog of dead and dying mber on our
Federal forests. The agencies have indicated
that it is within their capability to achieve these
targets and thereby improve the heatth of our
Fe;)eral forests under the terms of section
307. .

A tmber sale qualifies as a satvage timber
sale that can be offered under the provisions
of section 307 only f an important reason for
the sale is the removal of diseased or insect-
infested trees; dead, damaged, or down rees;
or trees affected by fire or imminently suscep-
tible to fire or insect attack. Removal of asso-
ciated trees for the purpose of ecosystem im-
provement or rehabilitation can ocowr f the
sale has an identifiable component of trees to
be salvaged. (Subsec. (a)(4).)

Salvage timber sales are to be offered
whether or not revenues derived from the
sales are likely t0 exceed the Sales’ costs
(subsec. (c)(5)). In conducting the sales, the
Secretaries are authorized to use salvage sale
funds otherwise available to them (subsec.
(0)(3)). But the Secretaries are not to sub-
stitute salvage timber sales uncder section 307
for planned non-salvage sales (subsec. (c)(7)).
Section 307 does not permit any salvage
timber sales on specifically protected lands,
namely areas designed by Congress as units
of the National Wikdemess Preservation Sys-
tem, any roadless areas in Colorado or Mon-
tana which wers specifically designated by
acts of Congress by 3 name of
map reference as Wildemess Study Areas,
any roadiess areas recommended by the For-
est Service or BLM for wildemess designation
in their most recent land management plans,
and areas where timber harvesting for any
purpose has been specifically prohibited by a
specific statutory provision. This proscription
does not inciude any prohibition in any regula-
tion, land management plan, agency guidance,
research study, or seftement agresment
which purports to rely on general stansofy au-
thority (subsec. (g)(2)).

This last distinction is important because we
do not, even by inference, want to prohibit ap-
ptication of this section in areas where the
agencies on their own have restricted timbet
harvesting. This includes agency intiatives
such as the timber sale screens on the East-
side of the Cascades and the California Spot-
ted Owi Report, the following environmental
assessment, and the pending draft Environ-
mental Impact Statement. Whether and 10
whatever extent the agencies choose to re-
store the forest health by scheduling salvage
sales in such areas, they are still bound to
meet the salvage targets in subsection (b)(2)
of this saction.

In order 1o ensure that the sales are con-
ducted in a timely manner, saction 307 re-
Quires the two land management agencies to
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lollow certain schedules, expedited proce-
dures, and reporting requirements. The skhed-
ule for offering timber sales requires that sales
for at least 50 percent of the volume each
agency is directed 10 make available in the
first year must be offered in the first 3 months
after enactment, and sales for at least 50 per-
cent of the volume each agency is directed to
make available in the second year must be of-
fered within 15 months after énaciment. Sales
for the remaining 50 percent of the volume re-
quired each year can be spread evenly
throughout the remaining 9 months of the
year. (Subsec. (c}2).) To track compliance
with this schedule, the Secretaries are re-
quired to report to Congress every 3 months
throughout the 2-year emergency pefiod on
the sales and volumes offered dunng the last
3-month period and expected 10 be offered
during the next 3-month period (subsec.
2.

‘To meet this schedule, the Secretaries are
admonished to use all available authority in
preparing and advertising the salvage timber
sales. This includes use of private contractors,
and applying the type of expedited contracting
procedures usec to fight fires to the tasks of
advertising and preparing salvage sales. To
augment the available personnei, section 307
authorizes empioyment of former empioyees
who recaived voluntary separation incentive
payments under the Federal Workforce Re-
structuring Act of 1994 (P.L_ 103~226) without
applying the provisions of Section 3{d){(1) of
P.L 103-226. (Subsec. (c)(4).)

Sale procedures are expedited by the re-
Quirement that each Secretary prepare a sin-
gle documemn analyzing the envirorwmenai ek
tects of each salvage sale. The level of analy- -
sis in this consolidated environmental analysis
document is to be that nommally contained in
an environmental assessment (not an environ-
mental impact statement) under the National
Environmental Policy Act [NEPA]} on the erwi-
ronmental impacts of the sale generafly and in
a biological evaluation under the Endangered
Species Act (ESA] on any specific effects the
sale may have on any endangered or threal-
enod species. (Subsec. (c)(1).) The language
of this provision is explicit that these are the
only document and the only proceckre re-
quired from an environmental standpaint to
comply with existing laws and reguiations
(subsec.{c)(6)). For exampie, the agency does
not have to prepare a8 Finding of No Signifi
cant impact under NEPA, nor consult with the
Fish and Wikdiife Service or National Marne
Fisheries Service under the ESA after com-
pleting the consolidated environmental anaty-
's18 documentt. Nor is an agency bound by any
existing documents. On the other hand, it 8
NEPA document or a biological evaluation is
aheadynreparedloranypaﬂicxdarsaloby_ﬂw
date of enactment, a consolidated ernviron-
mental analysis document need not be pre-
pared lor that sale. (Subsec. (c)}{1).)

Each Secretary is to make the decisions on
a sale's confiquration and whether to offer the
sale on the basis of the consolidated enwviron-
mental analysis document. The Secretary may
decide to not offer the sale of {0 reduce the
size of the sale for an erwironmental reason
grounded in the consolidated environmental
anatysis “document, bul he must then deter-
mine il he can meet the applicable volume re-
quirement on schedule. il he determines he
cannot, he must substitute another sale of

o]
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sec. (c}(3}.) .

The Secretary’s decision, based on that
consolidated environmental documentation, is
deemed to satisty all appiicable environmental
and land management laws (subsec. (c)(6)).
This means, for example, that the Secretary
cannot be sued for violation of the Clean
Water Act, the provisions of the National For-
est Management Act COnceming species’ via-
bility, unsustability, or consistency with the re-
source management plans, or the jeopardy or
take standards of the Endangered Species
Act. Furthermmove, as indicated, a sale can be
offered that does not comport with a resource
managemerti plan, or interim guidelines, or
management directives. This provision is both
reasoned and consistemt with the one-time,
emergency nature of section 307. Few if any
such plans, guidelines, screens, or other
agency guidance contemplated the dramatic
decline in forest health and consequent un-
precedented wildfires. Section 307 does not
excuse long-term compliance with such agen-
cy guidance; instead, it permits only a one-
time divergence therefrom. Without such tem-
porary divergence, the very wildlile and other
resources that the guidance is intended to pro-
tect may be destroyed or damaged, thereby
rencering the guidance ineffactive for the
longer term. Finally, a sale can be cffered
even if it would be barred under any decision,
injunction, or order of any federal court (sub-
sac. (c)(B8)). .

Expedited procedures continue to apply
after the decision to offer a satvage timber
sale. Section 307 bars an administratve ap-
peal of any sale decision (subsec. (e)). This
aflows chalisngers 10 go directly to court and
hastens a final dispositon of the challenge—
a disposition timely anough to permit the sale
and harvesting of dead and dying timber if the
court dtimately determines that the sale is le-
gally vaiid.

Finally as to expedited procedures, in lan-
guage borrowed verbatim from previousty en-
acted law (section 318 of Public Law 101~
121), secton 307 sets deadlines for chal
langers lor fiing and appealing lawsuits chal
lenging salvage timber sales {15 cays and 30
days, respectively) (subsec. (f)(1) and (7)) and
for the district courts 10 decide the lawsuits (45
days, uniess the particular court decides a
longer period is necessary to satisty Constitu-
tonal requirements) (subsec. {f)(5)). To pretect
chaliengers, the section requires that each
challenged timber sale must be stayed by the
appropriate agency for the same 45-day pe-
niod in which the court hears and decides the
case (subsec. (f)(2)). With & mandated auto-
matic stay, restraining orders or preliminary in-
junctions are unnecessary and, therefore, are
barred (subsec. (1)(3)).

A court is free 10 issue a permanent injunc-
tion against, order modification of, or void an
individual salvage timber saie if it ceterminis
that the decision to prepare, advertise, offer,
award, or operate the Sale was arditrary and
capricious or otherwiss NOt in accordance with
law (subsec. (1)(4)). As the sale is deermed by
law to satisfy the environmental anc land man-
agement laws (subsec. (c)(6)), the challengers
must allege and prove to the court under this
standard that the saie was arbitrary or capri-
cious under, or violates a specific provision of
saction 307.

The Secretaries’ duties do not stop after the
salvage timber sales are 30id. they are o
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sales with volume equal to the shortfall. (Sub--

rected to compiete relorestation of the lands
as expeditiousty as possible after harvesting
but no later than any periods required by law
or the agencies’ regulations. This last require-
ment is every bit as important as the rest of
the section because it compietes the forest
restoration process and highlights the authors'
commitment 1o sound forest stewardship.
Section (i} of section 307 addresses another
related timber supply problem of an emer-
gency nature. in this case, the emergency in-
volves govemment liability for failure to per-
form the terms of a contract. i
Previously-offered timber sales in the North-
west cannot be operated due to administrative
delays and reviews. Ma se saies were
mancated f_}x Congréss in_Section 318 of the
of inlenor and Reiated Agencies
Appropriations Act, Fiscal Year 1990, Pub. L
101-121; others were offered in_fiscal year
1897 ang some more_recently. Many of these
sales were awarced to purchasers years 8go;
the government will have to pay tens of mii-
lions of dollars in contract buyouts if these
sales were cancelled. Other sales were auc-
tioned years ago but never awarded, in some
tases the agencies rejected bids well after the
auction due to administrative reviews and
Gelays and changing standargs. This is the
case even though lhg pieponderance of these
sales were approved for harvest in the Record
ol Decision accompanying the President's Pa-
Cific_Northwest Forest Plan, as not jeopardiz-
ing the continued existence of any of the nu-
merous species of wildlife considered by that
ptan. The govemment will forego $207.8 mil-
lion in timber receipts il these sajes are not

operated.
Subsecton 307(i)(1) frees up all these
sales. saving vernment over one hun-

diately provicing substantial amounts of timber
for mills hurt by Federal supply reductions. i

ies to all national forests and BLM districts
thal were Subject to section 318 of the Depan-
ment ol intenor and Related Agencies

Act, fiscal year 1990, Pub. b 101-
it applies throughout fiscal years 1995

‘Subsaction (i)(2) provides that agency com-
pliance with this saction wil not provide a
legal basia for a count to block an existing
agency management plan, or to order an
agency to change an existing plan. it leaves in
place all other grounds unrelated to this sec-
tion that may exist for any person to challenge
an agency plan for any reason. It does not al-
fect pending cases challanging agency plans
for reason urvelated to this section.

CONGRESS OF THE UNITED STATES,
Washington, DC, March 15, 1995,
Dr. JACX WARD THOMAS. T
Chief, U.S. Forest Service,

* Depgriment wf Agriculture,

Washington, DC.
DEAR CHIRF THOMAS: We write to continue
our importast dialogus on the emergency
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forest health amendment contained in Sec-
tion 307 of HR 1158. This amendment has bi-
partisan support in the House, apd will
abortly be copsidered in the Senate when
that body takes up HR 1158.

We thank you and your stafl for the tech-
nical assistance you provided to us as we de-
veloped the provision. While we understand
the Administration bas yet to take a posi-
tion on the measure. we nevertheliess appre-
ciate the ponpartisap sssistance the Forest
Bervice provided t© make sure that the
amendrrent-1s-drafted Th a technically and
legally sound fashion. We are sensitive to the
Teed to avold saddling our federal resource
mazagement agencies with mapdates that
cannot be implemented on the ground.

To this end we request one more review by
your resource specialists and attorney advi-
sors of the floal language of Section 307. En-
closed is the final language and a floor state-
ment we made during House consideration
explaining our {ntent 1n writing this amend-
ment. We want to ensure that the amend-
ment can be implemented in & manper that
briogs salvage timber tO the marketplace as
quickly as possible within the environmental
process provided, .

We would like your review to assure tdat
your specialists agree that the language
would have the on-the-ground effect that we
intend. Alternatively, if this {s not the case.
we would like to know which provisions are
problematic, why this is the case, and what
technical changes would better accomplish
our purposes.

Let me be clear that we aAre not asking
whether the Administration, the Agency, or
you support the amendment Or agree with ita
intent. We respect any difference of opinion
you might have with specific requirements.
Nevertheless, we peed to be sure that we
have a common understanding that our in-
tent is implementable under the term of
amendment. If the amendment is passed by
both Houses of Congress and signed by the
President we wil) expect full implemenation
of {ts terms. .

Since the bill is being takern up in Sub-
committee in the Senate next Wednesday, we
will need_your response by Monday, March
0. We apologize for the short nctice, but we
are victime of the legislative schedale.

We appreciate your continuing assistance
and cooperation on this matter.

Sipcerely.
CEARLES H. TAYLCR,
Member, U.S. Con-
gress.
DON YOUNG,
Chairman.

Mr. YATES, Mr. Chairman, I yleld
such time as he may consume to the
gentleman from California [Mr. MIL-
LER].

(Mr. MILLER of California asked and
was given permission to revise and ex-
tend his remarks.)

Mr. MILLER of California. Mr. Chairman, !
rise in strong support of the Yatss amandment
ta strike the Taylor Timber Salvage Language.
We have all heard the old adage that you
have (o spend money 1o make money but the
timber saivage provisions of H.R. 1159 lx_am
this into a cass where we will be spending
money 10 lose money. Nominally, CBO shows
that such saies will bring in $134 million, a far
cry from the $1 billion in receipts proponents
were 1outing just 2 weeks 800. The other side
of the CBO analysis which bill proponents will
mb.;pgmmmmnsmatmagq-sdiraq
spending, and thus the money goes nght back
o

The taxpayer loses urcier the Taylor Sa-
vage Language becauss whatever profitable
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Mr. HATFIELD, I am sorry, I did not
hear the Sepator.

Mrs. MURRAY. Is it my understand-
ing that the unanimous-consent lan-
guage will agree that there will be ne
second-degrees”?

Mr. HATFIELD. And there will be no

- second-degree amendments to the Mur-
ray amendment. In other words, in the
regular form.

Mr. DODD. Mr. President, reserving
the right to object and I do not intend
to object, but I just want to make it as
clear as I possibly can that, while I am
agreeing at this particular juncture to
this approach to accommodate our col-
league from Montana and a colleague
from the State of Washington as well,
I hope we could come to closure on the
D'Amato amendment. Because I do
want to make it clear that this is a
matter which I take very, very, very
seriously. I understand the-desire of ev-
eryoone to move on to the rescission
package.

This was not my intention to have
this amendment come up. It {8 up be-
fore us. But I do not intend for it to be
disposed of within an abbreviated de-
bate. ] am not suggesting a fllibuster
here at all. But it is an important mat-
ter that deserves a lot of consideration.

So, while 1 am agreeing to this par-
ticular unanimous consent at- this
juncture, no one should interpret this
agreement on this particular amend-

- ment to mean I will agree to future
such requests. I say that with all due
respect to my colleague from Oregon.

Mr. SARBANES. Will the chairman
yield for a question?

Mr. HATFIELD. I will.

Mr. SARBANES. It is my understand-
tng, ther, that upon completion of the
Murray amendment, which will take an
hour-—at least there is an hour of time
for consideration of the Murray amend-
ment—and then I take it there may be
a vote? Or not?

Mr. HATFIELD. I think so.

Mr. SARBANES. At the end of that
we would be back on the D'Amato
amendment. in the exact posture in
which we find ourselves?

Mr. HATFIELD. The circumstances
of this moment will not be changed.
They merely will be postponed for an
hour.

The PRESIDING OFFICER. Without
objection, the unanimous consent is
agreed to.

Mr. HATFIELD. Mr. President, I
would like just a moment to thank
Senator DoOpD and Senator SARBANES
and others for cooperating on this, and
Senator D'AMATO on cur side as the au-
thor of the amendment.

Once again, it will be a Burns amend-
ment to the Gorton amepndment. and
then Senator MURRAY will offer an
amendment as a probable substitute.
So that means no second-degree
amendments to the amendment of Sen-
ator MURRAY. .

The PRESIDING OFFICER. The Sen-
ator from Montana.
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AMENDMENT NG. €% TO AMENDMENT NO. @0
(Purpose: To broaden areas in which salvage
timber sales are pot 1o be conducted)

Mr. BURNS. Mr. President, I send an
amendment to the desk and ask for its
immediate consideration. -

The PRESIDING ~ OFFICER. -The
clerk will report.

The assistant legisiative clerk read
as follows: ™

The Senator from Montana {Mr. BURNS)
proposes an amendment numbered 428 to
Amendment No. 420. -

Mr. BURNS. Mr. President, I ask
unanimous-consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

The amendment is as follows:

O page 69, strike 1tnes 7 through 10 and in-
sert the following:

‘{A) expediticusly prepare, offer. and
award palvage timber sale contracts on Fed-
eral lands. except in—

**(1) any area on Federal lands included in
the National Wilderness Preservation Sys-
tem;

*(i1) any roadless area on Federal lands
designated by Congress for wilderness study
in Colorado or Montana:

*{111) any roadless area on Federal lands
recommended by the Forest Service or Bu-
reau of Land Management for wilderness des-
ignation in its most recent land management
plan in effect as of the date of epactment of
this Act: or

CYiv) any area on Federal lands on which
timber harvesting for any purpose 18 prohib-
ited by statute: and™.

Mr. BURNS. Mr. President, this iz a
perfecting amendment to the Gorton
amendment that merely accedes to the
House language of the bill {n the tim-
ber harvest. The House-passed bill con-
tains language regarding lands which
are exempt from the timber provision.
However, the language as reported out
of the Senate Committee on Appropria-
tions is more limited than that passed
by the House. S0 my amendment 18 the
same language as that of the House, a8
it was passed through the House of
Representatives.

It exempts land designated by Con-
gress for wilderness study in Montana
and Colorado, Federal lands rec-
ommended by the Forest Service or Bu-
reau of Land Management for wilder-
ness designation in its most recent
land management plan in effect: the
Federal lands on which timber harvest-
ing for any purpose is prohibited by
statute.

In other words, what this does is pre-
vents harvesting timber inside of now-
designated wilderness areas, those
study areas, and also those areas that
have beern proposed for wilderness by
any forest plan that i{s now in effect
under the forest plan. I believe this
amendment addresses most of the con-
cerns that have been raised by my col-
leagues. I hope the Senate will accept
my amendment.

I thank Senator GORTON of Washing-
ton for allowing me to perfect his
amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Washington.

)
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Mr. GORTON. Mr. President., this
amendment conforms the section of the
proposal in the bill to what the House
has passed. It clearly exempts wilder-
ness areas and the like from the effect
of the legislative language in the bill
and ] believe that, while the opponents
to the whole section do not like f{t.
they do like this addition.

The PRESIDING OFFICER. If there
be no further debate, the question is cn
agreeing to the amendment.

The amendment (No. 428) to amend-
ment No. 420 was d to.

The PRESIDING OFFICER. The Sen-
ator from Washington. -

AMENDMENT KO. €9 TO AMENDMENT 20
(Purpose: To require timber sales Lo go
forward)

Mrs. MURRAY. Mr. President, I send
an amendment o the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Washington (Mrs. MUR-
RAY] proposes an amendment Bumbered 429
to amendment No. 420.

Mrs. MURRAY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Withcut
objection, it is so ordered.

The amendment is as follows:

On page 68, strike line 9 and all that fol-
iows through page 79, line 5, and insert the
following:

(&) DEFINTTION.—ID this section:

(1) CONSULTING AGENCY.—The term ‘‘cobD-
sujting agency'’ means the agency with
which a manpaging agency is required to con-
sult with respect to a proposed salvage tim-
ber sale if consultation is required under the
Endangered Species Act of 1973 (16 U.S.C.
1531 et seq.).

(2) MANACING AGENCY.—The term “manag-
ing agency' means & Federal agency that of-
fers a salvage timber sale.

(3) SALVAGE TIMBER BALE —The term '‘sal-
vage timber sale'’ means a timber sale—

(A} in which each upnit is composed of for-
est stands in which more than 50 percent of
the trees have suffered severe insect infesta-
tion or have beep significantly burped by
forest fire: and

(B) for whick agency biologists and other
agency forest scientists conclude that forest
health may be improved by salvage oper-
ations. .

(D) SALVAGE TIMBER SALES.—

(1} DIRECTION TO COMPLETE SALVAGE TIMBER
BALES.—The Secretary of Agriculture. acting
through the Chief of the Forest Service, and
the Secretary of the Interior, acting through
the Director of the Bureau of Land Mapage-
ment. ahall—

(A) expeditiously prepare, offer, and award
salvage timber sale contracts on Forest
Service lands and Bureau of Land Manage-
ment lands that are Jocated outside—

1{) any unit of the National Wilderness
Preservation System: or

t11) any roadless area that—

() is under consideration for inclusion in
the National Wilderness Preservation Sys-
tem: or

() 1s administratively designated as a
roadless area in the managing agency’s most
recent land management plan io effect as of
the date of enactment Of thi® Act (not in-
cluding land deajgnated as a Federa] wilder-
Dess Al'ea ) OF
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(111) any area in which such a sale would be
fnconsistent with agency siandards and
guidelines applicable Lo areas admipistra-
tively withdrawn for late successiona) and
riparianp reserves. or

(iv) any area withdrawn by Act of Congress
for any conservation purpose; and

(B) perform the appropriate revegetation
and tree planting operations in the area in

. which the salvage occurred.

(2) SALE DOCUMENTATION.—

(A) PREPARATION OF DOCUMENTS —In pre-
paring a salvage timber sale under parsgraph
(1}, Federal agencies that havé a role in the
planning. analysis, or evaluatiop of the sale
shall fulfill their respective duties expedi-
tiously and, ] the extent practicable, simul-
taneously.

(¥) PROCSDURES TO EXFEDITE BALVAGE TIM-
BER S8ALES.—

(1) IN GENERAL. —When it appears to & man-
aging agency that consultation may be re-
quired under section NaxX2) of the Endan-
gered Species Act (16 U.S.C, 1536aN2))—

(I) the maneging agency shall solicit com-
ments from the consulting agency within 7
days of the date of the decisjion of the map-
aging agency to proceed with the required
enpvironmental documents necessary to offer
to sell the salvage timber sale; and

{II) within 30 days after receipt of the so-
licitation, the consulting agency shall re-
spond to the managing agency's solicitation
concerning whether consultation will be re-
quired and notify the managing agency of
the determination .

(11) CONSULTATION DOCUMENT.—In no event
shall a consulting agency tssue a flna) writ-
ten consultation document with respect 1o a
salvage sale Jater than 30 days after the
mansging agency issues the flna) environ-
meptal document required under the Na-
tional Environmental Policy Act of 1973 (16
U.5.C. 1531 et seq.).

(111) DELAY.~A consuiting agency may not
delay a salvage timber sale solely because

the consulting agency believes it has tpad-
equate {nformation. unless—

(aa) the consulting agency has been ac-
tively involved |n preparation of the re-
quired environmental documents and has re-
quested in writing reasonably available addi-
tional {nformation from the managing agen-
cy that the consulting agency considers nec-
essary under part 402 of title 50, Code of Fed-
era] Regulations, to complete a bioiogical
assessment; and

(bb) the managing agency has not complied
with the request.

(3} STREAMLINING OF ADMINISTRATIVE AP-
PEALS.—Administrative review of a decision
of a managing agency under this subsection
skall be conducted ip accordance with sec-
tion 322 of the Department of the Interior
and Related Agencies Appropriations Act.
1993 (106 Stat. 1419), except that—

(A) an appeal shall be filed within 30 days
after the date of issuance of & decision by the
mansding agency: and

(B) the managing agency shall {ssue a final
decision within X0 days and may not extend
the closing date for a flna) decision by any
length of time.

{4) STREAMLINING OF JUDICIAL REVIEW.—

(A) TIME FOR CRALLENGEZ.—Any challenge
to 8 timber sale under subsection (a) or (b)
shall bs brought as a civi] action in United
States district court within 30 days after the
later of—

(1) the decision to proceed with a saivage
timber sale is announced: or

(if) the dats on which any administrative
appeal of a salvage timber sale is decided.

(B) EXPEDITION.—The court shall, to the

tent practicable, expedite proceedings in a

vil actiob under subparsgraph (A). and for

e purpose of doing 80 may shorten the
times allowed for the filing of papers and
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taking of other actions that would otherwise
apply.

{C) ABSIONMENT TO BPECIAL MABTER.—The
court may sssign Lo a special maater all or
part of the proceedings in a civil actlon
under subparagraph (A).

() OPTION 9.~ . . :

(1) DIRECTION TO coum.m TIMBER SALES —
The Secretary of the Interior. acting
through the Director of the Bureau of Land
Management, and the Secretary of Agri-
culture, acting through the Chief of the For-
est Service, shall expeditiously prepare.
offer, and award timber sale contracts on
Federal lands ir the foresta specified in Op-
tion 9, as selected by the Secretary of the In-
terior and the Secretary of Amcunure on
April 13, 1994,

(2) ESBTABLISEMENT OF REBUTTABLE PRE-
SUMPTION.—A rebuttable presumption exists
that any timber sale on Federai lands en-
compassed by Option # that {8 consistent
with Option 8 and applicable administrative
planning guidelines meets the requirements
of aphiicable environmental laws. This para-
graph does not affect the applicable legal du-
ties that Federal agencies are required to
satisfy in connection the planniag and offer-
ing of a salvage timber sale under this sub-
section.

(3) AVAILABILITY OF FUNDS.—~

(A) IN GENERAL —The Secrstary of Agri-
culture and the Secretary of the lnterior
shall make available 100 percent of the
amount of funds that will be required to hire
or contract with such namber of biologists,
hydrologists, geologiats, and other scientiste
to permit completion of all watershed assess-
ments and other analyses required for the
preparation, advertisament, and award of
timber sale contracts prior to the end of fis-
cal year 1995 in accordance with and in the
amounta authorized by the Record of Deci-
sion ib support of Option 9.

(B) SOURCE.—If there are no other unobli-
gated funds appropriated to the Secretary of
Agriculture or the Secretary of the Interior,
respectively, for flscal year 1935 that cah be
available as required by subparagraph (A),
the Secretary concerned shall make funds
avallable from arnounts that are available
for the purpose of conastructing forest roads
only from the regions to which Option 9 ap-
piies.

(d) SECTION 318.—

, (1) IN GENERAL.—Wi{th respect to each tim-
ber sale awarded pursuant to section 318 of
Public Law 101-121 (103 Stat. 745) the per-
formance of whick is, on or after July 30,
1995, preciuded under the Endangered Species
Act of 1973 (16 U.S.C. 1531 et seq.) due to re-
qujrements for the protection of the marbled
murrelet, the Secretary of Agriculture shall
provide the Durchaser replacement timber,
at a site or sites selected at the discretion of
the Secretary. that {8 equal In volume, kind,
and value to that provided by the timber sale
contract.

(2) TERME AND CONDITIONS.—Harvest of re-
placement timber under paragraph (1) shall
be subject to the terms and conditions of the
original coptract and shall not count against
current allowable sale quantities.

(e) EXPIRATION.—Subsections (b) and (¢)
shall expire on September 30, 1996, but the
terms and conditions of those subsections
shall continue | effect with respect to tirmn-
ber sale contracts offersd under this Act
unti]l the contracits have besen completely
performed.

Mrs. MURRAY. Mr. President, I rise
today to offer an alternative to the
timber management authorizing lan-
guage in this bill. I offer my amend-
ment becauss I believe the language in-
cluded in the bill by my colleague, the
senior Senator from Washington, will
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backflre. I believe it will hurt—not ~
help—timber communities and workers
in the Northwest,

The authorizing language contained
in thig bill {a designed to accomplish
three things: respond to a timber sal-
vage problem resulting from last year's
forest fires; speed up the rate of timber
sales under the President’'s forest plan,
option 9; and to release a few timber.
sales remaining from legislation passed
by Congress 4 years ago.

These are goals with which I can
agree. My problem is with the method.
1 believe the language proposed by my
colleagune will cause a blizzard of law-
sults, cause political turmoil within
the Northwest, and take us right back
to where we were 4 years &go0.

Our region has been at the center of
a wWAr over trees that has taken place
in the courtroorns and Congress for al-
most a decade. There is a history of
waiving enviropmental laws to solve
timber problems: that strategy has not
worked.

It has mmade the situation worse,
Until 1993, the Forest Service was para-
lyzed by lawsuits, the courts were man-
aging the forests, and acrimony domi-
nated public discourse in the region.

Now this bil] contains language that
will reopen those old wounds. I strong- -
1y believe that would not be in the best
interest of the region.

Let me bdbriefly explain my amend-
ment, and why I think it makes more
sense than the underlying bill. There
are two distinct {asues in question: sal-
vage of dead and dying timber in the
arid inland west, and management of
the old growth fir forests along the Pa-
¢ific coast.

There ia a legitimate salvage Issue
right now throughout the West. Last
year's fire season was one of the worst
ever. There are hundreds of thousarnds
of acres with burned trees Eitting
there. I believe these trees can and
should be malvaged and put te good
public use.

I believe there is a right way and a
wrong way to conduct salvage oper-
ations on Federal lands. The wrong
way is to short cut environmental
checks and balances. The wrong way is
to cut people out of the process. The
wrong way is to invite a mountain of
lawsuits.

The right way ia to expedite compli-
ance with the law. The right way is to
make sure the agencies can make cor-
rect decisjions quickly. The right way is
to let people participate in the proc-
ess—80 they do not clog up the courts
later.

I believe we can offer eastside timber
communities hope, not only in the
short term—by delivering salvage vol-
ume—but in the long term, too. By fol-
lowing the law, we can immediately
harveat timber—and sustain it in the
future—because we will not be tied up
in lawsuits; we conserve our patural
environment by not allowing poorly
planned clearcuts to siide into salmon-
bearing streams; and we protect human
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throughout this Nation. We fnust not
give the agencies free rein to cut tim-
ber without regard to environmental
considerations. e

My amendment is & moderate, rea-
sonable alternative. It expedites sal-
vage. It expedites option 9. [t ensures
appropriate levels of environmental
protection. And most importantly, it
protects communities and workers
from burdensome, frustrating litiga-
tion. Such litigation is sure to result
from the underlying bill.

Mr. President, 10 days ago I went to
Gray's Harbor in my home State of
Washington, and I talked to people who
have lived through the nightmare of
Congress and the courts deciding their
lives. They are just starting to get
back on their feet. Hope is beginning to
return. They do not want more empty
promises. They do not need congres-
sional interference that may backflre.
They do need promises kept, and they
do need Congress to act with common
sense.

That is what my amendment does,
and I urge my friends here in the Sen-
ate to support it.

Mr. President. I retain the balance of
my time.

Mr. MURKOWSK] addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. MURXKOWSK], Mr. President,
who controls the time?

The PRESIDING OFFICER. Does the
Senator from Washington yield time?

Mr. GORTON. Does the Senator from
Alaska wish to speak in support of the
amendment?

Mr. MURKCOWSKI. The Senator from
Alaska would like to speak in support
of the Gorton salvage amendment.

Mr. GORTON. I yield 5 minutes to
the Senator from Alaska.

PRIVILEGE OF THE FLOOR

Mr. GORTON. Mr. President. before I
do so. I ask unanimous coasent that
privilege of the floor be granted to
Dave Robertson and Art Gailfrey. con-
gressional fellows attached to Senator
HATFIELD'S staff.

The PRESIDING OFFICER. Without
objection. it is so crdered.

The Senator from Alaska.

Mr. MURKOWSKI. I thank the Chair.
I thank my colleague from Washing-
ton.

Mr. President. 1 rise to again com-
mend the Gortor salvage amerdmens. ]
share, as Senator from the State of
Alaska. a dilemma facing all of us; that
is. a shortage of timber. We have seen
our industry shrink by abou: three-
quarters by a combination of the in-
ability of the Forest Service to rmeet
its proposed contractual agreements.
As a consequence. the industry has
shrunk. As I see the issue before us. we
have an opportunity. because of an un-
fortunate act of God. to bring into the
pipeline a supply of timber that other-
wise would not be available. Clearly.
without the help of the Gorton salvage
amendment the Forest Service is abso-
lutely incapable—make no mistake

the
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about it—incapable of addressing this
in an expeditious manner.

So those who suggest that we simply
proceed under the status quo will find
that the timber will be left where the
bugs or the fire last left it When we are
here next year and the-year after. So,
do not be misled by those who are of
the extreme environmental bent to see
this as an opportunity simply to stop
the timber process. It ie unfortunate
that we could not make the decision on
what to do with this timber based on
sound forest practice management—
what is best for the renewability of the
resource.

‘The Gorton salvage amendment is an
essential response to an emergency for-
est health situation in our Federal for-
ests as evidenced by last year's fire
season. Our committee, the Committee
on Energy and Natural Resources, has
held oversight in the area, has recog-
nized the severity of the problem, and
I strongly recornmend we do a positive
step of forest management practice and
support the Gorton amendment ag8 an
appropriate emergency response to the
problem.

-] have listened to the critics of the
amendment both on the floor and off
the floor. I have come to conclude that
they must be discussing some other
provision than the one offered by the
senjor Senator from Washington.

First, they say the Gorton amend-
ment mandates increased salvage tim-
ber sales. The Gorton amendment does
not mandate timber sales. It provides
the administration with the flexibility
to salvage sales to the extent feasible.
I trust the administration to properly
utilize that flexibility. Opponents of
the Gorton amendment apparently do
not trust this administration. I cannot
tell whether they do not want to reha-
bilitate burned forests or whether they
need individual sign off {rorn the For-
est Service Chief, Jack Ward Thomas,
the Secretary of Agriculture. or maybe
even Vice President Gore to trust the
administration.

Second, they say that the Gorton
amendment suspends all environ-
mental laws, The Gorton amendment
expedites existing administrative pro-
cedures under the Endangered Species
Act. the National Environrmental Pol-
ity Act. and other measures. If the
agency successfully follows the expe-
dited procedure. their performance is
deemed adequate to comply with exist-
ing environmental and . natural re-
source statutes. These expedited proce-
dures are essential as we must appro-
pri:ately respond to the forest health
emergency. and it is an emergency that
we face. If you have an emergeacy. Mr.
President, you respond to it and you
axpedite a process. That is what the
Gorton amendment is all about.

Third. they say the Gorton amend-
ment eliminates judicial review. It
s:mply does not. The amendment pro-
vides an expedited form of judicial re-
view that has already been upheld by
the Supreme Courr. in previous litiga-
t:on.
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Fourth. they would say the Forest
Service cannot meet the salvage tar-
gets. The amendment does not have
any targets. I wish it did. Today. the
Forest Service is working on ite capa-
bility statement on the House version
of this amendment. There are strong
indications that with the expedited
procedure the House bill will match in
pertinent part the Gorton amendment.
The agencies can meet the House tar-
gets and still comply with substantive
requirements of existing environ-
mental and natural resources.

Fifth, they say the amendment will
cost the Treasury. This is simply false.
The Gorton amendrnent has received a
positive score from CBO.

Sixth, they say the amendment may
disrupt and actually reduce timber
sales. Well, if that were true, I would
expect them to strongly suppoert the
Gorton amendment. But it is not true.
The Gorton amendrnent contains pro-
tective language to assure potential
environmental litigants cannot disrupt
other agencies’ functions due to this
amendment.

Fipally.  Mr. President, I have been
genuinely perplexed by the misconcep-
tions that accompany the attacks on
this amendment. but today perhaps 1
know why this is the case. Yesterday,
Senator GORTON and Congressman
CHARLES TAYLOR along with Senator
CRAIG. the author of 8. 391, which is a
measure directed at another aspect of
this problem, offered to meet. as [ un-
derstand, with groups of activists op-
posed to both the Gorton amendrnent
and S. 391 together. It is my under-
standing they cleared time on their
calendars at 9 a.m., but they found that
the activists were evidently more in-
terested in preparing for their 9:30 a.m.
press conference than meeting with the
authors of the three provisions which
they proceeded to lambaste. That sort
of interest group behavior I do not
think can be tolerated if we are to con-
tinue to have informed debates in this
body.

So0. Mr. President. I rise in support of
the Gorton amendment. and against
other modifying amendments. I encour-
age my colleagues to proceed with
what this is. an emergency.

Ithank the Chair.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Washington.

Mr. GORTON. Mr. President. as re-
cently as half a dozen years ago. there
was a booming. successful forest prod-
ucts industry in rural towns all up and
down the north Pacific coast of the
United States. In region 6. in Washing-
ton. Oregon. and northern California.
approximately 5 billion board feet of
timber was being harvested. Towns
were prosperous and optirnistic. Fami-
lies were happy and united. Schools
were full. The contribution that these
people made to the economy of the
United States is difficult to underesti-
mate. It was easier and less expensive
to build homes, to publish newspapers.
to engage in all of the activities which
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arise out of the forest products indus-

try. And even during that time of max-
unum harvests every year in the Pa-
cific Northwest more board feet of new
timber was growing than was being
barvested.

Beginning with the controversy over
the spotted ow! in the Pacific North-
west—in which incidentally. the recov-
ery goal at the time of its listing has
now long since been exceeded by the
discovery of additional spotted owls—
at the time of the beginning of that
controversy, that harvest began to
drop precipitately, to the point at
which in the last few years the harvest
on lands of the United States of Amer-
ica has been close to zero. Commu-
nities have been devastated. Famlilies
have broken up. Srnall businesses have
failed. Homes purchased by the work of
many years have become useless be-
cause they cannot be sold.

And we have constantly heard from
those whose conscious policies drove
the litigation leading to this end that
the people in these towns should seek
other employment in some other place
or be the subject of various kinds of re-
lief activities. S0 where they provided
a net income to the Unjited States from
thelr income taxes, they now are a net
drain on the people of the United
States for welfare programs which have
benefited primarily planners and con-
tractors and advisors and not the peo-
ple who lost their jobs.

Mr. President, these people, these
communities, their contributions to
America have been largely ignored by
the mainstream media of this country.
Their professions have been denigrated.
They who live in this country and have
a Breater investment in seeing to it
that it remains booming and pros-
perous have been accused of utter indif-
ference and attacks on the environ-
ment,

Mr. President, that only has not been
terribly unjust but it has been destruc-
tive of balance and destructive of the
economy of our country.

Now, into this controversy some 3
years ago came the then candidate for
President of the United States, Bill
Clinton, promising in a well-attended
meeting in Portland. OR, balance and
relief. promising to listen to the people
of the Pacific Northwest. to protect the
epvironment but at the same time to
restore a significant number of the lost
jobs and some degree of hope and pros-
perity to those communities.

The first part of later President Clin-
ton's promise was kept in 1993 when as
President he returned to Portland, OR,
and held a timber summit.

Long after the completion of that
summit came what is now known as
option 8. an option which the President
stated met all of the environmental
laws in the United Sctates which he was
unwilling to change in any respect but
also promised something more than 1
billion board feet of harvest of timber
to the peopie of the Northwest—1 bil-
lion as against 5, or 20 percent of the
historic level.
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I did not then and I do not now be-
lieve that that constitutes balance or
that it was at all necessary to protect
the environrnent. But it was & promise,
Mr. President, of some forrm of relief.

Since then, the President has had
that option validated by a U.S. district
court judge who has taken charge of
this area in Seattle. But do our peopile
have 1.1 billion board feat of harvest?
No, Mr, President. they do hot. In spite
of the time at which that promise was
made, they are nowhere close to that
because the Forest Service in its per-
sonnel cuts has cut mostly the people
who work {n the woods preparing these
sales and because the Clinton adminis-
tration knows that almost no single
action’ taken pursuant to this option
will escape an appeal within the Forest
Service and a lawsuit being stretched
out forever and ever.

That is one element, Mr. President.

The second {s that last summer, re-
grettably, was a time of major forest
fires in almost every corner of the
United States—loss of life {n Colorado,
huge fires in Idaho and Utah, large
fires in my own State of Washjngton.
Those fires have left billions of board
feet of timber that is now dead. abso-
lutely dead, but for.a relatively short
period of time harvestable. If it is not
harvested, Mr. President, it will be-
come worthless very quickly by rotting
away and at the same time wili be tin-
der for future forest flres.

And yvet the opponents to harvest say
that's pature's way. Forest fires start;
let them burn. Very few of them live in
communities near where these flres
have taken place, whose surnmers have
been ruined by them, may I say, inci-
dentally.

And so in this bill. as in the bill pro-
duced by the House. we attempt to en-
able the President of the United States
to keep his own promises; nothing
more than that, Mr. President.

It is true that the provisions in the
House bill set a mandated harvest level
roughly double what the administra-
tion deerns to be appropriate. The pro-
posal attacked by my colleague from
the State of Washington, however, has
no such requirement in it. It simply
says that, after a]l of these years, all of
these promises, all of this devastation.
that we will liberate the administra-
tion to do what it wants to do.

And yet. this is attacked as if. some-
how or another. this admjnistration
had no concerrn for the environment
whatsoever: that Secretary Babbitt
was simply out to cut down the forests
of the Bureau of Land Management:
that President Clinton's Forest Service
wanted to do nothing else but that, and
to ignore environmental laws from one
end of this country to another. It is as-
tounding. Mr. President. that the ad-
ministration itseif does not wish help
in keeping its own commitments.

Now, both the amendment which is a
part of this bill" and the substitute
amendment by the junior Senator from
Washington cover three distinct. sepa-
rate but related subjects.

)
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One on salvage timber is nationwide
in scope. The administration proposes
in this flscal year to sell something
over 1.5 billion board feet of salvaged
timber. dead or dying timber. In region
6. which {8 the Pacific Northwest, the
figure is about one-fifth of that total.
Four-fifths of it are from other regions
of the country and they include every
Forest Service region in the United
States,

My proposal, the proposal in the bill,
does not require the administration to
double that offering. In fact, it has no
number in it at all. But it says that the
administration, having carefully con-
sidered every environmentsl law, is en-
abled to do what it tells us that it
wants to do.

Does this suspend the environmental

‘laws? No, Mr. President. This adminis-

tration has certainly tried its best to
abide by all of them and all of them re-
main on the books, those I agree with
and those I disagree with.

And I cannot imagine that Members
of this body will accuse the administra-
tion of wanting to ignore those stat-
utes. It simply says that the adminis-
tration’'s own decisicns will not further
be attacked in court by the often in-
consistent provisions of aix or seven or
eight different statutes passed at dif-
ferent times with different goals.

The amendment that is sought to be
substituted for that which is in the bill
does not reduce litigation in the slight-
est. Mr. President. It calls for certain
expedited procedures, but it still allows
every timber sale to be appealed within
the Forest Service or the BLM, and
every one to go to court. And they all
will go to court, Mr. President, because
those who will attack them, those who
want nothing to be done. will recognize
that all they have to do is to delay it
for another season and there will not
be anything to sell, because it will be
worthless. So that portion of the sub-
stitute amendment is simply an invita-
tion to have no salvage at all.

The second and third elements in
both amendments have to do with op-
ticn 9 and witk so-called section 318
sales. Section 318 was a part of the Ap-
propriations Act in 1990, designed to
provide some interim help for the for-
est in the two Northwest States. But
many of the sales directed by this Con-
gress pursuant to that Jaw have been
held up by subsequent environmental
actions.

The proposal that the committee has
made simply says that those sales
would go ahead unless they ianvolved
places in which endangered species are
actually found. in which case, sub-
stitute lands will take their place.

Our option 9 provision. I repeat. Mr.
President. simply says that the Presi-
dent can keep the promises he made
some time ago. almost 2 years ago,
under option 9 and not be subject to
constant harassing lawsuits. That is all
that it says. It does not require him to
get to the 1.1 billion board feet of har-
vest that he promised. and he will not.
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It does say that he can do what he
wishes to do.

Now, the substitute amendment, in
each case, for all practical purposes.
makes dealing with this issue at the
level of Congress pointless. All of the
lawsuits will still be “able to Dbe
brought, but perhaps we will actually
find ourselves in a damaging situation.

The Presiding Officer is from the
State of New Hampshire. I presume
that some small portion of this salvage
timber is in his State. But if this sub-
stitute amendment passes, all of the
personnel of the Forest Service from
the rest of the United States will have
to go to Washington and Oregon in
order to meet the requirements of the
substitute amendment, at the cost of
every other region {n the United
States. -

Now I would like to have that kind of
service in my State, but I do not be-
lieve it to be fair. I do not think we can
say that we are the only ones who
under any circurnstances should get
anything out of one of these amend-
ments.

The defilnition of what salvage timber
is in the bill i8 the Forest Service's
own deflnition. The definition in the
substitute amendment is a different
definition. one highly susceptible to
further litigation.

The exceptions provided by the
amendment of the Senator from Mon-

. tana keeps this kind of salvage logging

out ©of wilderness areas and certain
other welj-defined areas. The proposal
by the junior Senator from Washington
keeps them out of any area that is
under consideration for inclusion in
the national wilderness preservation
system. :

Mr. President. under that proposal,
one bill by one Member of the House of
Representatives introduced to put the
entire National Forest System in-
cluded in a wilderness preservation sys-
temn would stop any harvest anywhere.
It would be under consideratioz by
Congress. What it does, in effect, is to
give any of the 535 Members of Con-
gTess a Vet0 PowWer over the entire pro-
posal.

Mr. President, the issue in this case
is clear. Do we care at all about people,
not just {n the Pacific Northwest but
all across the United States, who live
in timber communities? Do we care
about our supply of lumber and of
paper products? Or do we only care
about the well-being of certain envi-
ronmental organizations and their law-
yers?

That is what we are debating with re-
spect to this amendment. Do we want
the President of the United States to
be able to keep his commitments, his
promises, however inadequate they
are? Or do we have so little trust in
him that we believe that he will ignore
every eavironmental law and decide
suddenly to cut down cur nationa} for-
ests?

Mr. President. that s not going to
happen. The lawsuits will, under this
proposed substitute amendment. pro-
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vide relief for people who need relief.
Income for the Treasury of the United
States will only come from rejecting
the substitute amendment and accept-
ing the bill in its present form.

Mr. LEAHY. Mr. President, ‘will the
Senator from Washington yield me 5
minutes?

Mrs. MURRAY. I am happy to yield 5
minutes to the Senator.

Mr. LEAHY. Mr, President. I thank
my good friend and distinguished Sen-
ator from Washington [Mrs. MURRAY].

Mr. President, this timber salvage
language in H.R. 1158—s0 people under-
stand the history, this represents the
12th time since 1884 this body would
vote to exempt timber sales from envi-
ronrnental laws; 12 times since 1984.

Frankly. I find that disturbing. It
rmeant that the American people are
going to be asked to believe that when
it cormes to cutting bationa] forests,
somehow environmental laws do not
apply. These exemptious, which should
have been, if at all, in emergency situa-
tion, instead are becoming routine and
standard practice. It is not a short-
term sclution. I have to wonder how
long this will go on. To me the exemp-
tion from environmental law is an ex-
treme position. The majority of the
American would not accept, nor should
they. The distinguished Senator from
Idaho, Senator CRAIG, and I stream-
lined the process {n 1992. We are speak-
ing of public lands. and {n public lands,
every American has a right to express
his or her public intereat. HR. 1158
takes away the opportunity to partici-
pate in public land management. I do
not see how the U.S. Senate can accept
a provision that strips people of this
right and takes the right out of the
people's hands and puts it solely into
the hands of bureaucrats. This would
rot create any more open government.
In fact. this seals the same goveraoment
agents off from public interest.

I respect the concerns of my fellow
colleagues from other timber States.
Even though I am a tree farmer, that is
not my sole source of livelihood. I have
talked with people in that area It
makes sense to address the problem,
but with a sensible. responsible, mod-
erate solution that respects the true
interests of the American people and.
in the long term. the apolitical needs
of the forest resource.

1 believe Senator MURRAY has pro-
posed a fair solution. In fact, she inher-
ited this divisive timber issue when she
was elected. She promised the people of
Washingtor a responsible solution. I
have discussed this with her since she
has come here. [ believe that since her
election, she has helped put the timber
industry on a reliable path that the
timber industries can bank on.

In fact, with the work she bas done,
there has been an increase of 400 jobs.
pot a decrease in the lumber, paper,
and allied wood products industry in
the State of Washington since her elec-
tion. She has an alternative that
moves toward long-term sustajnability,
pot & quick fix. Above everything else,

.
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what Senator MURRAY has done is what
tirmber-dependent communities want,
especially the younger generations—
long-term sustainability. People go
into this for the long term, not with
the idea that every 10 months, or year,
or 14 months we are going to suddenly
change the rules of the game.

So I urge my colleagues to support
Senator MURRAY and abandon the ex-

treme approaches that failed us in the

past and removed any kind of public
input from the process. Look at her
long-termm solution and adopt her
amendment.

I am going to yield my time back to
the Senator frorm Washington. .

Mr. BURNS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ater from Washington controls th
time. ‘

Mrs. MURRAY. I assume the Senator
from Washington, Senator GORTON,
will yield time to the Senator from
Montana

Mr. GORTON. I yield 30 seconds to
the Senator from Montana.

Mr. BURNS. Mr. President. I rise
today to oppose the amendment offered
by Senator MURRAY of Washington.
This amendment severely weakens
what this provision is intended to do—
respond to our forest health emer-
gency, restore our forests to health,
and create jobs. This substitute amend-
ment is only a clever way to do noth-

The committee-passed provision is
responsive to not only forest health,
but to the people who support their
farnilies in the wood products industry.
But this amendment is no more than
status quo. And Monptanans do not
want status quo.

This substitute armendrnent does not
streamline the process, limit the frivo-
lous appeals, or allow for salvage aales
to be expedited. Inatead this amend-
ment forces agencieas to consult with
other agencies, and does nothing to cut
through the environmental red tape

and still allows for endiess delays.

It replaces the Forest Service defini-
tion of “'salvage timber sale.”” which is
included in the committee’s bill, with a
new deflnition. This definition doesn’t
take into account overcrowded forests
which need to be thinned. and it forces
the land managers to always consult
with bioclogists,

This amendment also eliminates the
legal sufficiency language which is
needed in the preparation of sale docu-
ments. If we are truly serious about
salvaging timber, we need to have suf-
ficlency language included, and we
need to retain strearnlined timeframes
to assure that the environmental pro-
cedure process is not abused.

Currently. delays in Federal land
management arise primarily from two
sources—maultiple analysis require-
ments and administrative appeals and
judicial review. Without this suffi-
ciency language, we will continue to
have lengthy delays which will sub-
stantially lead to the more dead and
dying timber in our forests.
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on an appropriations bill. It should be
ip the authorizing committee. It {s not.
It is the wrong Dpiece of legislation on
the wrong bill at the wrong time. and
it should be rejected because it sets an
incredibly dangerous precedent.

Mr. HATFIELD. Mr. President, in my
State, and throughout most of our Fed-
eral forest nationwide, we are experi-
encing a forest health crisis of epic pro-
portions, In 1994, B0 years of fire sup-
pression and almost a decade of
drought conditions culminated in one
of the worst national flre seasons on
record. Thirty-three flre fighters lost
their lives and $900 million was spent
fighting these flres. Fourteen of the
fire fighters who died were from
Prineville, OR, & amall town in my
home State. Congress must act swiftly
to address this situation or face a 1995
fire season as bad or worse than 1954,

Congress has known about the forest
health and fire danger problem for a
long time. In July 1992, the Senate En-
ergy and Natural Resocurces Committee
held a hearing on forest health. At this
hearing, Jack Ward Thornas, then a re-
searcher and now Chief of the Forest
Service, stated ‘“‘we should proceed
with salvage as soon as possible. and as
carefully as possibie.” In fact, at that
1992 hearing, the Forest Service identi-
fled 850 million board feet of timber in
eastern Oregon and Washington alone
that needed to be salvaged in 1992 and
1993. Only half of that volume., how-
ever, has been actually salvaged.

The forest health crisis exists nation-
wide. but in my State it is particularly
acute. Of the 5 million acres of Or-
egon’'s Blue Mountains, 50 to 75 percent
contains predominantly dead or dying
trees. According to the Forest Service,
the land management practices of the
past B0 or 100 years are the primary
reasons for the poor health of Oregon's,
and the Nation's, forests. Fire suppres-
sion, the single largest contributing
factor, has prevented naturally occur-
ring. low-intensity fires to clear out
the understory of forest stands. This
has allowed less-resilient. shade toler-
ant tree species such as white fir, and
Douglas fir, to flourish. These trees
have been prime targets for disease. in-
sect infestation, and now wildfire.

It is time to begin the healing proc-
eas in our forests that Jack Ward
Thomas felt was so important 3 years
ago. Congress can live up to its respon-
sibility to provide direction to the iand
management agencies by passing the
Gorton salvage amendment.

As many of my colleagues know, sa.l-
vage logging is not without con-
troversy. Although it is part of regular
Forest Service practice. some seek now
to block the salvage of diseased and
bug infested timber as a land manage-
ment option. To put their position in
perspective, these same voices have
publicly stated that their preferred
goal {8 to eliminate the harvesting of
apy and all trees frorn Federal lands—
even for the enhancement of forest
health. This dogma is so stringent that
the catastrophic loss of our natural re-
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sources through disease, insect infesta-
tion and fire is preferable to having the
kealth of these forests restored for fu-
ture geperations.

The radical doctrine of no use, which
certain groups are now advocating, not
only threatens the future health of our
forests, it threatens the underlying
base of political support for one of our
Nation's most important environ-
mental laws-—-the Endangered Species

Act.

1 was the original sponsor of the 1972
version of the bill which eventually
went on to becormne the Endangered
Species Act. I believe the act epito-
mizes the respect we, as a nation, hold
for our environment and our natural
surroundings. While I have made it
clear that [ believe some fine tuning of
the act needs to occur during the up-
coming reauthorization debate, I worry
that when moderate positions, such as
the one put forth in the Gorton amend-

ment. become polarized, fodder is given

to those whose goal is to abolish or gut
the act. I will do my best tc prevent
this from happening. but the positicn
of some groups on this salvage amend-
ment simply perpetuates the attitude
that al] environmental laws, including
the ESA, have gone too far and need to
be significantly altered or scrapped.

These concerns are merely symptoms
of a larger problem—the breakdown of
our Nation's land management laws.
The result of this breakdown is a prob-
lem of national significance with little
ability in the law for land managers to
take care of the problem in a timely
manner.

Unfortunately. for those of us who
have been around a while. this situa-
tion is all too familiar.

Almost 6 years ago, I stood here on
the floor with my colleagues from the
Pacific Northwest, the Senate Appro-
priations Commnittee and the Senate
authorizing committees to announce a
temporary solution to a crisis in the
Pacific Northwest. This compromise
was sponsored by myself and then-Sen-
ator Adams from Washington State.
and was supported by every member of
the Pacific Northwest delegation. It
was truly an extraordinary measure,
meant to address an extraordinary sit-
uation.

Recognizing the temporary nature of
this solution. many Members of Con-
gress believed that larger issues
loomed and needed to be addressed.
Namely. that the forest management
and planning laws. origirally enacted
in 1976. were in serious need of revision.
During the course of the debate on the
Hatfield-Adams amendment 1 entered
into a colloquy with then-chairman of
the Senate Agriculture Committee,
Senator LEAHY. to proclaim the tem-
porary nature of the amendment and
announce our intentions to pursue a
long-term solution through the review
and revision of our Nation's forest
management laws in the authorizing
committees.

Six years later. however, our forest
management laws are unchanged.
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When the Northwest timber com-
promise was developed in 1989, I took
the promises 0f my colleagues to ad-
dreas our Nation's long-term forest
management laws very seriously, and I
was determined to 4o my part to ad-
dress this growing dilemma. In 1990, I
introduced legislation. called the Na-
tional Forest Plan Implementation
Act, to assist with the implementation
of forest plans developed as a result of
the 10-year planning processes enacted
by Congress in 1976. Two years later.
another comprehensive bill waa fntro-
duced by Senator Adams to address the
long-term iasue. Both of these meas-
ures were referred to the Senate Agri-
culture Committee where no hearings
were held and they died in committee.

The next year, in 1991, I was & pri-
mary cosponsor of Senator PACKWOOD'S
Forest and Families Protection Act,
which dealt with a number of the same
issues as rmy 1990 bill and also ad-
dressed the {ssues of rural development
and workers. This legislation was re-
ferred to the Senate Energy and Natu-
ral Resources Committee, of which I
am & member. where we were able to
hold several hearings and a markup on
the bill. Unfortunately, the bill never
made it to the floor for consideration.

My peint is, Mr. President. many of
us have undertaken sigmificant efforts
to live up to the commitments of 1989
to address the long-term management
of our forest resources through the au-
thorizing committees. Unfortunately
for the entire Nation. the other Senate
authorizing committees with jurisdic-
tion over this issue have not felt com-
pelled to do the same.

The Gorton amendment to the rescis-
sion bill begins to address this problem
by doing three things to address the
emergency situation that now exists in
many forests. The first is national in
scope and provides our Federal land
management agencies with the flexibil-
ity to conduct environmentally sen-
sitive forest health saivage activitjes.
These activities will be done using the
agencies' own standards and guidelines
for forest and wildlife management.

Second. the Gorton ameandment re-
leases 375 million board feet of timber
sales in western Oregon that were pre-
viously sold to timber purchasers. Most
of these sales, originally authorized by
the .Northwest timber cornpromise
amendment of 1989, were determined ty
the record of decision for President
Clinton's option 9 plan not to jeopard-
ize the existence of any species. To en-
sure further protections. the Gorton’
amendment includes provisions prohib-
iting activities in timber sale units
which contain any nesting threatened
or endangered species.

Finally. the Gorton amendment gives
the Clinton administration more tools
with which to implement timber sales
in the geographic area covered by its
opticn 9 plan. As a vocal critic of op-
tion 9 and the process that was used to
develop it. I have some concerns about
this section of the Gorton amendment.
Nevertheless. I appiaud the sponsor's
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efforts to give the administration all
possible tools to meet its promises to
get wood to the mills of the Pacific
Northwest in the next 18 months.

While the first portion of the Gorton
amendment is national ir scope, these
last two sections will assist the Presi-
dent in meeting his commitments to
the workers, families, and environment
of both western and eastern Cregon and
Washington.

I came to the floor in 1989 to offer the
Northwest timber compromise because
we were witnessing what was then a
crisis for the rural communities of my
State. Since that time, 213 mills have
closed in Oregon and Washington and
over 21,800 workers have lost their for-
estry-related jobs. In additicn, the for-
ests in the eastern half of these two
States are in the worst health in & hun-
dred years.

These national forests and commnu-
nities cannot wait through another flre
season like 1994 for Congress to finally
meet its commitments to rewrite the
Nation's forest management laws. I
have every confidence that the new Re-
publican Congress will do its best to
meet that challenge, but the Gorton
amendment jis necessary to help us

bridge that gap. It is a much needed -

plece of legislation for our Nation's for-
ests and timber dependent cormnmu-
nities.

There are those whose agenda is to
prevent people from managing our for-
ests altogether. They would rather let
our dead and dying forests burn by cat-
astrophic fire, endangering human life
and long-term forest health, than har-
vest thern to promote stability in natu-
ral forest ecosystems and communities
dependent on a supply of timber from
Federal lands. The Gorton amendment
says we can be reasonable in what we
do in the forests and harvest treea for
many uses—forest health., community
. stabjlization, ecosystem restoration.
and jobs for our workers.

1 urge my colleagues to support the
Gorton amendment to the fiscal year
1965 rescissions bill.

The PRESIDING OFFICER (Mr. BEN-
NETT). All time has expired.

Mrs. MURRAY. Mr. President. [ ask
for the yeas and nays.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. I move to table the

Murray amendment, and | ask for the

yeas and nays.

The PRESIDING OFFICER. 1s there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
motion of the Senator from Washing-
ton to lay on the table the amendment
of the Senator from Washington [Mrs.
MURRAY). On this question. the yeas
and nays have been ordered, and the
clerk will call the roll. .

‘The legislative clerk called the roll.

Mr. FORD. I announce that the Sen-
ator from North Dakota [Mr.CONRAD).
the Senator from North Dakota [Mr.
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DORGAN] and the Senator from Florida
[Mr. GRAHAM] are necessarily absent.

Mr. LOTT. I announce that the Sen-
ator from North Carolina [Mr.
FAIRCLOTR) is necessarily absent.

1 also announce that' the Senator
from Kansas [Mrs. KASSEBAUM) and the
Senator from Minnesota [Mr. GRAMS)
are absent due to a death in the family.

The PRESIDING QFFICER. Are there
any other Senators {a the Chamber
who desire to vote?

The result was announced—yeas 48,
nays 46, as follows:

[Rollcall Vote No. 121 Leg.}

YEAS—8

Abraham Gorwon Murkowmki
Asheroft Gramm Nickles
Benpett Grasaley Packwood
Bond Gregy Premler
Brown Hateh Raid
Burns HatNald Banterum
Campbell Helms Shalty
Coata Hotchison * Bimpecn
Cochran Inbote Smith
Coverdall Kempthorns Snowe
Crnig Kyl Specter
D Amato Lott Stevens
DeWine Lugur Thomas
Dole Mack Thempson

c MeCaln Thurmond
Frist MoCononell Warner

NAYS-46
Akaka Feinstein Lieberman
Baccus Ford Mixulski
Btden Glenn Moseley-Braun
Blogaman Harkin Moynihan
Boger Heflip Muray
Bradley Hollings Nuan
Breaua Inouye Pell
Brysa Jeffords Pryor
Bumpers Johnston Robb
Byrd Eennody Rockefeller
Chatee Kerrey Roth
Cohen Kerry Sarbanes
Daschle Kohl Simeon
Dodd Lantenbery Wellsione
Exon Leahy
Feingoléd Levin
NOT VOTING—6

Conrad Faircloth Grams
Dorgan Graham Kassebaum

So the motion was agreed to.

Mr. GORTON. Mr. President, 1 move
to reconsider the vote by which the
motion was agreed to.

Mr. DOLE. I move to lay that motion
on the table.

The motion to lay on the table was
agTreed to.

Mr. BAUCUS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Montana.

——————

HONORING JEREMY BULLOCK

Mr. BAUCUS. Mr. President, 1 would
like to welcome some special {riends to
Washington today. They are Penny
Copps of Butte. and Penny's son. Steve
Bullock. late of Montana and now liv-
ing here in Washington, DC.

Just about a year ago, the entire Bul-
lock family weathered about the worst
blow any family can take.

Eleven-year-old Jeremy Bullock—the
grandson of Penny and her husband
Jack: Steve's nephew: the son of Bill
and Robin; Joshua's twin; the elder
brother of Sam. Max and now Kaitlyn—
was shot and killed. on the playground
at the Margaret Leary Elementary
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Scheool. by an emotionally troubled
fourth grader.

The family and the whole Butte com-
munity, has been through a terrible
test. The loss can never be repaired.
But they are working together to use
this tragedy to make our State of Mon-
tana, and all of America more sensitive
to and aware of the violence that has
hurt 80 many of our youth. They have
& spent a year teaching, learning, and
doing their best to make sure no other
family suffers such a loss.

It is now my great privilege to read
to you a statement written by the Bul-
lock family in rmemory of their son,
Jeremy.

There {3 nothing more infectious than »
child's laugh.

Nothing more disarming than the innocence
of a child's question.

What fills the voié when our children's
voices can no loager be heard?

On April 12, 1954, Jeremy and Joshua,
eleven-year-old-identical twins, woke,
dressed, had breakfast and left for
school that day, the same as any otber
day. It was library day, so Jeremy's
backpack was heavy with books he had
read and was returning.

Weeks later, a police officer worked
up the courage to give Jeremy's family
that backpack. He had tried to scrub
the blood from the canvas, trying to
ease the pain in the only way he knew
bhow. For on April 12, 1994, eleven-year-
old Jeremy was shot and killed at his
school by & child whose only expla-
nation was ‘‘No cpne loves me.”

Jeremny Michael Seidlitz Bullock
lived in a home in Montana where vio-
lence was not condoned. He was not al-
lowed to watch violence on television
or play games glamorizing violence. In-
stead, he was active in sports. Jeremy
loved to sing. He listed his hobby as
getting good grades. School was his
second home, a place where children
laughed and learned.

Jeremy wanted to becomne a teacher
or an environmenta! engineer. Jeremy
and his brother Josh would spend hours
on hikes. coming home with their
pockets overflowing with garbage they
picked up along the way. Jeremy be-
lieved that leaving places he visited
better than the way he found them was
a good way to live.

Jeremy loved and was deeply loved.
Yet. he was not safe because collec-
tively we allowed Jeremy's voice to be
silenced.

Every day in America the voices of 10
of cur children are silenced by violent
acts. Over three million of our chndr_eu
ages 3 to 17 are exposed to parental vio-
lence -every year. Our children will wit-
ness over 200.000 acts of violence on tel-
evision by the time they turn 18. A new
bandgun is manufactured every 20 sec-
onds in America. And many of them
wind up in the wrong hands.

We passively listen and accept the
statistica, but do we listen for the
voices lost?

On behalf of Jeremy's family and
children everywhere. we will designate
April 12 as a day of remembrance of
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production effort at Yellow Creek. The oill
language included by the conferees on the
transfer of the NASA Yellow Creek facility
‘eflects the most recent commitment made
by the NASA Administrator to the Governor
of the State of Mississippi. The major invest-
ment by the State of Mississippi 1o facilities
and infrastructure to support Yellow Creek.
ip excess of $100.000.000. {s a key factor in
NASA's agreement to turn the site over to
the State of Mississippi. The rmnain elements
of the agreement reached between NASA and
the State of Mississippl, which the conferees
expect Lo be adbered to by the two parties,
are a3 follows:

The Yellow Creek .facllity will be turned
over to the appropriate agency of the State
of Mississippl within 30 days of enactment of
this Act. All of the NASA property on Yellow
Creek which the State of Mississippi requires
to facilitate the transfer of the site transfers
with the site to the State. subject to the fol-
lowing exceptions anticipated by the con-
ferees: .

(1) Any property assigned to a NASA facil-
ity other than Yellow Creek prior to May 2,
1995, but located at Yellow Creek. will be re-
turned to its assigmed facility:

(2) Only those contracts for the sale of
NASA property at Yellow Creek sigomed by
both parties prior to May 2, 1995 shall be exe-
cuted; .

(3) Those items deemed to be in the "na-
tional security interest’ of the federal gov-
ernment shall be retained by NASA. The na-
tional security clause shall be narrowly con-
stfued and shall apply only {n a limited man-
ner, consistent with established criteria re-
lating to naticpal security interests. This
ciause shall pot be used Lo circumvent the
intent of this Act, which is to transfer the
site and all of {ts property, except as other-
wise noted, to the State of Mississippi: and

(4) Other itemns of interest to NASA may be
retained by NASA with the consent of the
State of Mississippi.

It is the expectation of the conferees that
all other NASA personal property will trans-
fer to the State of Mississippi. The conferees
furtber expect facilities oo the site not sub-
Ject to the above provisions, such as the en-
vironmental lab, to be left as fs.

Any environmental remediation of Yellow
Creek necessary as a resuit of the activities
of goveraomental agencles, such as NASA, or
quasi-governomental agencies, such as the
Tennesses Valley Authority, will be the re-
sponaibility of the federal agency or quasi-
{ederal agency. including any successors and
{nterests.

Wwithin thirty days of enactment of this
Act, $10.000,000 will be transferred from
NASA to the appropriate agency of the State
of Mississippt. .

The site’'s environmenta! permits will be-
come the property of the State of Mis-
siasippl. NASA will provide all necesasary as-
sistance in transferring these permits to the
State of Missiasippi.

NATIONAL SCIENCE FOUNDATION
ACADEMIC RESEARCH INFRASTRUCTURE

Rescipds $131.867,000, as proposed by both
the House and the Senate..

CORPORATIONS
FEDERAL DEPOSIT INSURANCE CORPORATION
FDIC AFFORDABLE HOUSING PROGRAM
Rescinda $11.281.04 (rom the FDIC Afford-
able Housing program as proposed by the
House and Senate.
TITLE O—-GENERAL PROVISIONS
EMEROENCY TIMBER SALVAGE
The managers have included-bill language
(section 2001) that directs thes appropriats
Secrelaly to prepare. advertise, offer. aand
award salvage timber sale contracts utiiizing
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emergency Drocesses and procedures pro-
vided ip the bill. e

The managers. in order to establish their
expectation of performance have included
sajvage timber sale velume requirements in
this statement. The managers have not io-
cluded volume requirements directly in bill
language but expect the Secretary concerzed
to reduce backlogged salvage volume and
award additionai salvage sale contracts (o
the maximum extend feasible. However. the
managers underscore their intent that the
sajvage volume levels are not mereiy aspira-
tional: each Secretary is expected to meet
the volume levels specified herein.

The managers. in cooperation with the au-
thorizing committees of jurisdiction, have
agreed to monitor .the USDA and BLM
progress toward meeting the salvage levels
set out herein. The committees of jurisdic-
tion will carefully assess the reports to de-
termine whether or not the agencies have
met the salvage levels put forward in the
statement of the managers. Depending on
performance, the need for volume targets
will be reevaluated in future appropriations
bills. beginning in FY 1996. -

Forest Health

The managers note that the emergency
{orest health situation from flre. jnsect in-
festation and disease has approached epi-
demic levels. As a result, the backlog of dead
and dying trees {n National Forests and
other public lands 1s substantial.

in part. the severe risk of permanent dam-
age to forest land necessitates removal of
dead, dying, and salvage trees before greater
damage occurs—including second phase fires
which burn hotter and destroy land and
streams. Once removal of salvage tress oc-
curs, reforestation is required by the-erer-
gency salvage provision. Reforestation will
facilitate regrowth of healthy forests that
are less prone to fire damsage, insect infesca-
tion, and disease.

Much of this salvage volume must be re-
moved within one year or less for the timber
of retain maximumn escopomic value, and to
prevent future disasters from flre that can
permanently damage forest land, eradicate
wildlife, and ruin aquatic habitat. Therefore,
the managers have included bill language to
provide all necessary.-toois to expedite envi-
roomental processes, streamline. adminis-
trative procedures, expedite judicial review,
and give maxirnum flexibility to the Sec-
retary concerned in order to provide saivage
timber for jobs, to improve forest health. acd
prevent future forest fires.

The managers expect the agencies to im-
piement avallable fiexibility to achieve max-
{mum returns and that agency personnel ex-
peditiously process the enviroomentat! docu-
mezntation needed to flnalize emergency tim-
ber sales. )

Volume Levels

The managers have carefully reviewed the
materials submitted by the Departments
concerning the capability of the Forest Serv-
ice and Bureau of Land Management to re-
spond to the emergency bature of the forest
health situation. For the Forest Service. the
documents submitted indicate that the total
merchantable salvage volume {dead "and
dying trees) {n pational forests exceeds 18.25
BBF. The Forest Service identifled 12.68 BBF
of volume which is economically operable
during the pext two years. while atill com-
plying with basic forest land stewardship
protection messures.

Of particular interest in the Forest Serv-
ice's assessment that 6.75 BBF of volume
could be avallable during the next three
years using the expedited procedures of this
section, without violating the substantive
T rements of -existing environmental
1aw¥. This voiume estimats was developed by
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Forest Service line managers and biologists.
The Forest Service Feports tbat there is a
significant margin of error (+/—25%) {n these
estimates. and it is reasonable to expect that
the volumes may increase somewhat as on-
the-ground implementation gets underway.
Given thbe margin of error in the estimates.
it appears the Forest Service could meet the
salvage volumes in the House bill without
sacrificiog the substantive objectives of all
environmental laws. The Senate bill con-
rained no sale volumes.

The managers extended the provisions of
this section through FY 1597, elfectively
making the program duration 2.5 years.
Baged on Che capability statements by the
Forest Service and similar representatives
by the Bureau of Land Mansgement. the
managers expect that the procedures of this
section will expedite the {mplementation of
existing programmed salvage voiumes and
allow the Secretary of Agriculture %0 pre-
pare, advertise, offer. and award contracts
for an additional increment of salvage vol-
ume as follows: FY 1995—75%0 million board

feet: FY 1996—1.5 billion board feet; FY 1997— |

1.5 billion board feet. These programmed lev-
eis for the Forest Service are contaided in
the attachment to the April 25, 1995, letter to
the Chairman of the House Resources Com-
mittee. Similarly, the managers expect aon
emergency timber salvage program from the
Secretary of the Interior as follows: FY
1895—115 miliion board feet; FY 1996—-115 mil-
lion board feet; FY 1997—115 million board
feet. These numbers are within the raage of
achievermnent in an environmentally sound
program. Each Secretary may exceed these
salvage levels if fleid conditions demonstrate
additiopal salvage opportunitiea.

The managers have directed periodic re-
porting on the agencies’ progress in imple-
menting the procedures of this section In
order to reassess their expectation concern-
ing achievement of specified salvage volumes
and agency performance. The managers ex-
pect that the committees of jurisdiction will
remain actively involved in the monitoring
of the emergency salvage program. '

Process

The managers intend that as the environ-
mental processes are completed for ipdivid-
ual sales. the Secretary concerned may
choose among the completed combined docu-
ments to determice how sales ahould go for-

ward.

The bill language provides a process for ju-
dicial review of emnergency salvage sales by
the Federal District Courts. The mapagers
provided this mechanism for legitimate cod-
cerns with agency actions. Automatic stays
for 45 days are required pending tke final de-
cision on review of the record by the-district
court within that time pertod Due to the ex-
jgency of the emergency salvage situation
administrative appeals are wajved.

For emergency timber salvage sales, OpD-
tion 9. and sales in Section 318 areas, the bill
contalns language which deems sufficient
the documentaticn on which the sales are
based. and significantly expedites legal ac-
tions and virtually eliminates dilatory legal
challenges. "Environmental documentation.
anslysis, testimony, and studies codcerning
each of these areas are exhaustive and the
sufficiency language is provided so that sales
can proceed.

The mmanagers are aware of the high costc,
time. and personnel commitment needed to

.mark salvage trees individually. The man-

agers also recognize the requirement for fed-
eral agencies to designate timber authorized
for cutting. Federal agencies are directed to
determine the extant to which the use of des-
jgnation by description Is practical and are
further directed to use the most effective
method of designation to prepare salvage
timber sales. .
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o emergency salvage provision clearly
bits harvesting in National Wilderness
ervation Systemn lands, roadless areas
.goated by Congress for wilderneas study.
and roadiess sreas recommended for wilder-
ness designation in the most recent land
management plan, Lands not specifically
protected by the provision include prohibi-
tions such as agency initiatives, timber sale
screens, Interim  guidelines, settlement
agreemonts. the CASPO Report, riparian
areas covered by other initiatives. and any
other area where the agsncies restrict tim-
ber harvesting on their own accord.

" Tte bill also allows eall saivage saies pro-
posals in development on the date of epact-
ment of this Act to be immediately brought
into conformity with this, the emergency
salvage provision.

Reporting

'rhe bill language directs the agencies to
prepare a report by August 30, 1995, detatlling
the steps the agency i3 taking, and intends
to take, LO meet salvage timber sale vol-
umes. The repert shall alse inciude a state-
ment of the intentiod of the Secretary con-
cerned with respect to the salvage volumes
specifled herein.

The managers will carefully review the Ad-
ministration’s implementation of the sal-
vage program, and, if found to be inadequate,
will employ suck sctions as deemed nec-
essary. Such actions might ipclude, but are
not limited to. reallocation witkin budget
categories or other prioritizations to ba de-
termined by the Congress,

Option §

‘The managers have retained bill language
od by the Senate that provides the Forest
ce and Bureau of Land Management the
writy to expedite timber sales allowed
ior the President's forest plan for the Pa-
cific Northwest, commonly known as option
9. The managers are concerned that the ad-
ministration has nol made the necessary ef-
forts to fulflll the commitment it made to
the people of the region 1o achieve an annual
barvest level of 1.1 blllion board feet and
have inciuded bill language to assist the -.d-
ministration in this effort.

On December 21, 1994, the Federa] District
Court {ssued an opinion upholiding option 9
as valid under all present environmental
laws. The managers wish to ke clear that
the bill language does not independently
wvalidate option 9 and does not restrict pend-
ing or fature challenges.

‘The managers have added bill language to
eliminate the need for an additiona) enviren-
mental Impact statament in order to speed
up the issuance of a flnal 4(d) rule, which
will provide expedited reifef to thousands of
ponfederal landowmers in ths region. The
managers understand that the Secretary of
the Interior is extanding the comment period
on the proposed Section 4(4) rule, and expect
the Becretary to review carefully the sxten-
sive 8pecial Emphasis Areas in Washington
to sssure regulatory relief for nonfederal
lands, particularly 10 light of new owi popu-
lation data on tha- Olympic Peninsula. As
provided (o bill language, the managers have
agreed that no enviroamental impact state-
ment will be required for the Section 4(d)
rule notwithstanding the outcome of pending
ltigation over Option 9. Finally, nothing in
this provision s intendsd to prejudice the
outcome of pending litigation over Endan-
Species Act Section ¢ prohibitions.

Released Timber Sales

e bill releases all timber sales which
ce offered for sale beginnting in flacal year
1990 to the date of ensctment which are lo-
" cated In any unit of ths Nationsal Forest Sys-
tem or District of the Bureaa of Land Man-
agement within the geograpkic area encom-
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passed by Section 318 of the Fiscal Year 1990
Interior and Related Agencies Appropria-
tlons Act. Included are all sales offered,
awarded, or upawarded, whether or not bids
have subsequent!y been rejected by the offer-
ing agency, with no change in original
terms. volumes, or bid prices. Ths sales will
g0 forward regordless of whecher the bid
bond from the high bidder has been returned.
provided {t {s resubmitted before the har-
vesting begins. The harvest of many of these
sales was assumned under the President's Pa-
ciflc Northwest forest plan. but their release
has been held up in part by extended subse-
quent review by the U.S. Fisk and Wildlife
Service.- The ouly limitation cn releass of
these sales {s in the case of any threatened

or endangered bird specles with a known,

nesting site in a sale unit. In this case, the
Secretary must provide a substitute volume
under the terms of subsection (kX3).

FUNDS AVAILABILITY

The conference agreement retains a Senate
provision (section 2002) restricting funds
availability to the current flscal year unless
otherwise stated. The House bill contained
oo similar provision.

DOWNWARD ADJUSTMENTS IN DISCRETIONARY

SPENDING LIMITS

The conferees agree to include a provision
(section 2003) {ncluded in both the House and
Senate bills that would reduce the discre-
tiopary spending limits by the savings re-
sulting from this act for the flacal years 1995
through 1996. The Houss bill also included an
additional proviaion that would have made
additional projected reductions by assuming
that similar savings would .be epnacted In
each of the next three fiscal years. The con-
ferees . recommend that spending limit ad-
Justrnents for actions projected for the fu-
ture should bs made in appropriate legisla-
tive vehicles such as reconciliation bills.
Alsc, the House bill included provisions that
would appropriate the savings from the btll
to a deficit reduction fund. By inclnding the
provision dealing with spending limit adjust-
ments and the prohibition on the use of sav-
ings to offsat tax.cuts mentioned below, the
intent of these House provisions is.accommo-
dated.

PROHIBITION ON USE OF BAVINGS T0 OFFSET

. DEFICIT
INCREASES RESULTING FROM DIRECT SPENDING
OR RECEIPTS LEGIBLATION

The conference agreemant includes a pro-
vision {section 2004) included in both the
Houses and Senate versions of the bill that
would preclude the savings i{n this bill from
being used for any tax reductions or other
similar direct spending or receipta legisla-
tion.

NATIONAL xon.l:.ut WAR VETERANS ARMISTICE

DAY

The conference agreoment inserta languags
(saction .2005), not contained in the House or
Sepate bill, which designatas July 27 of each
year, until the year 2003, as “National XKo-
rean War Vetarans Armistice Day".

ASBRISTANCE TO ILLEGAL IMMIGRANTS

The confereace agresment includes an
amended Houss provision (section 2006) that
prohibits any individual who ia not lawfully
fn the United States from receiving any di-
rect beneflt or asaistance from funds in the
bill except for emergency assistance. The
confsrence agreement ¢xpands the provision
to include direction that agencies should
take reasopable steps in detarmining the
lawful status of individuals seeking assist-
ance. Also, s nondiscrimination clause has
been added. The Senats bill did pot include
ARy provision on this subject.

This provision is essentially the same pro-
vision that was included iz the initial emer-
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gency supplemental appropriations act that
provided relief from the tarthquake that hit
the Los Angeles area {n 1994 (Public Law 103-
211). The conferees understand that this pro-.
vision was implemented for that bill In.a
manner that did not delay non-emergency
asaistapce tO appronriate recipients. The
conferees agree that this shouild ba the situa-
tion for this bill.
SENSE OF THE SENATE REGARDING TAX
AVOIDANCE

The conference sgreement deletes a Senate
provision that expressed the sense of the
Sepate that Congress should act as quickly

as possible to preclude persons from avoiding -

taxes by relinquishing their citizenship. The
House bill contained no similar provision.
FEDERAL ADMINISTRATIVE AND TRAVEL
EXPENEES

The conference egreement deletes two Sen-
ate provisions that would have rescinded
$342,500,000 for administrative and travel ac-
tivities. The conferees agree that it is more
appropriate LO make rescissions in the regu-
lar accounts rather than malcing across ths
board rescissions.

IMPACT OF x.sals:..\'non ON CHILDBEN

The conference agreement deletes a sense
of the Congress provision inc¢iuded in the
Sepate version of the bill that Congress
should not adopt any legislation that would
increase the number of children who are hun-
gry or homeiless. The House bill contained no
simllar provision.

'I'!TLE m
EMERGENCY SUPPLEMENTAL
APPROPRIATIONS
ANTI-TERRORISM INTTIATIVES
OKLAHCMA CITY RECOVERY
Chapter I
DEPARTMENTS OF COMMERCE. JUSTICE, AND

STATE. THE JUDICIARY, AND RELATED AGEN-

CIES

After House and Senate consideration of
this bill, the Administration requested emer-
gency supplemental appropriations of
$71.455,000 for che Departument of Justice and
£10,400,000 for the Judiciary to address urgent
needs arising from the Oklahoma City bomb-
ing and for enhanced anti-terroriam efforts.
The conference agrsement provides an emer-
genty  supplemental appropriation of
$113,360.000 for the Department of Justice and
316,640,000 for the Judiciary for these pur-
poses, an increase of $48,145.000. Thess funds
are deaignated by the Congress as emergency
requirementa pursuant. to section
251(b)(2XDX1) of the Balanced Budget and
Emergency Deficit Control Act of 1985, as
amended and amounts above tha supple-
mental request are available as emergency
spending only to the extent that the Presi-
dent also desigmates these funds as emer-
gency requirements.

The conference agresment provides fund-
ing through fiscal year 1396 for the full an-
ticipated costs of expenses related to the in-
vestigation and prosecution Of persons re-
sponsible for the bombing as well as the full
cost of funding new personnel for enhanced
counterterrorism efforts. The conference
agreement also provides for & more flexible
mechanism for the Attorney General to re-
imburse Department of Justice law enforce-
ment agencies and State and local expanses

related to the Oklahoma City bombing by. .

appropriating funds requested for these ex-
penses to & new Counterterrorism Fund. -
While awaiting the Administration’s 1996
budget amendment, the conferses have at-
tempted to anticipate and fully fund the re-
quirements for enhanced countartarroriam
activities in both 1995 and 1996. To the sxtent
that the supplemental does not fully antici-
pate the total needs. the conferees expect
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Reich. Health and Human Services Sec-
retary Donna Shalala, and then Sec-
retary Lloyd Bentsen of the Treasury,
all members of the Clinton cabinet,
said:

The federal hospital insurance trust fund,
which pays inpatient hospital expenses. will
be able to pay for only about seven years and
is seversly cut of flnancial balance in the
loog range.

The trustees. therefore, have logi-
cally called for prompt. effective and
decisive action to save the fund from
its own insolvency. As well the biparti-
san commission on entitlement and tax
reform, headed by Senator BOBE KERREY
and Senator Joha Danforth came to
the same conclusion.

This impending disaster only came to
light very recently. The Clinton admin-
istration had tried to sweep it under
the rug. His fiscal year 1996 budget pro-
poses no changes or solutions to Medi-
care's problems, and he even did not
bring that up when he had the White
House Conference on Aging. It was not
even addressed by him.

As Medicare traveis the road toward
bankruptcy, President Clinton has
been AWOL, absent without leadership,
on this issue. He has even refused to
participate in a bipartisan effort to
save Medicare. Not until the Repub-
licans had come forward to talk openiy
and honpest]ly about how we can save.
preserve and protect Medicare has the
problern been described and the options
been discussed.

House Republicans are determined to
work with House Democrats to save
Medicare by using new approaches. new
management. new technologies to im-
prove it, preserve it and protect it.
Congress has an unprecedented oppor-
tunity., Mr. Speaker. to undertake a
fundamental reform of this important
Medicare Program.

One of the steps many of us are tak-
ing are Medicare preservation task
forces. where we have senior citizens.
people involved with AARP. RSVP,
groups across our country like my own
in Montgomery, Pennsylvania to make
sure we inciude seniors in the solution.
Seniors need to be served. We want to
make sure we hear from them about
options on making sure we protect it
not only for seniors now but for gen-
erations to come.

The General Accounting Office has
estimated that there is $44 billion that
is wasted on fraud and abuse in the
Medicare and the Medicaid funds. As
much as 30 cents of every $1 is simply
wasted or lost due toc mismanagement.

House Republicans will increase Med-
icare spending under our proposal from
34.700 per retiree to as much as $6.300
per retiree by 2002. This is a 45-percent
increase in Medicare spending per re-
tiree.

We will preserve the current Medi-
care system but we need to develop a
new series of options for our senior
citizens 80 they can control their own
future. I believe that by working to-
gother both sides of the aisle we can
save Medicare. preserve and protect it
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so that we can provide the best possible
health care at the lowest cost to our
senior citizens so they rcan eontrol
their destiny. And we working together
with them. we will in fact have a
bright future,

TIMBER SALVAGE

The SPEAKER pro tempore. Under
the Speaker’s announced policy of May
12, 1995, the gentleman from North
Carolina [Mr. TAYLOR) ia recognized for
60 minutes as the designee of the ma-
jority leader.

Mr. TAYLOR of North Carolina. Mr.
Speaker, we are here today to talk
about the Presidential veto of the tim-
ber rescission or timber salvage
amendment that is part of the rescia-
sion package that has passed this
House, passed the Senate, has been
confirmed. from the conferees, by the
House and is waiting confirmation in
the Senate.

The President has promised to veto
the entire rescission package, and that
includes the timber salvage amend-
ment. The salvage amendment was put
together after considerable consulta-
tion with the Forest Service, with
many groups: in fact, the final amend-
ment reflected a good many sugges-
tions from the White House itself, and
still the White House wishes to veto
the entire rescission package, includ-
ing the timber amendment.

What we are talking about with the
timber arnendment tonight is to tell
people what is going to be the result of
that Presidential veto. First of all, we
have to look at what is happening to
our feorests and what is happening to
the jobs related to forest harvesting.
Our forests are deteriorating in health
because we are not managing them
along the lines of our best scientific
xnowledge in foreats. We have a well-
funded special interest of environ-
mental groups in Washington that take
in over $600 million. and they take in
that money by scaring people into
thinking the last tree is going to be cut
tomorrow or some other fantasy in
order to bring those hundreds of mil-
lions of dollars in to themselves. This
does not meet with true science or with
what is actually happening in the for-
est.

The forests are deteriorating because
of the bad management that has been
pushed by these organizations creating
the policy over the last several years.

The salvage amendment was an effort
to try to return sensible environ-
mentalism and sensible science back to
the harvest of cur timber. And what
else is at stake? Is it better environ-
mental policy for us not to harvest
dead and dying wood in our forests, to
iose tens of thousands of jobs because
we do not allow that harveat, to make
the peopie of our country have to use
aiternative resources other than wood?
And what is the coasequence of using
alternative resources other than wood?

We will make this podfum. these

chairs, this table out of either wood,
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metal or plastic. If we make them out
of plastic, then we have to import the
oil from the Middle East. We have to
fight to get it out. many times. We
spill it several times along the way.
The toxicity in the manufacturing is
greater than it is in wood manufactur-
ing. And it is much harder to recycle or
to dispose of when its usefulness is
over.

The same thing with metal. We dig it
from the ground. A great deal of energy
in the smelting process. and it is much
harder to recycle than {s the renewable
resource of wood. Also, both of those
items are finite resources: when they
are gone, they are gone. -

The renewabie resource of wood man-
aged on a perpetual yileld baais can
take our lands, our best suited landa
for timber and grow over and over
again the multitude of products that
we need for all of our home products,
paper. many resources that otherwise
we would have to use finite resources.

Now, it is better for us to use the re-
newable resource of wood Or use up our
finite resources? :

We are today importing over one-
third of the timber that we need, over
16 billion board feet. Often this is har-
vested from far more sensitive environ-
mental areas than we have available to
us in the United States.

So by forcing these imports. we are
damaging tropical rain forests in many
cases and other more sensitive parts of
land.

What we tried to do with the timber
amendment. a bipartisan amendment
that had the support of the United
Brotherhood of Carpenters. the United
Paperworkers International Union,
Western Council of Industrial Workers,
National Association of Home Builders,
Realtors. Women in Timber and many
other small business organpizations. It
was to craft language that would pro-
vide us with 59.000 more jobs during the
three vears in the timber cornmunities.
It would bring in an additional $2 bil-
lion in payroll for timber workers in
comrmunpities all over this country. It
would provide over $450 million in addi-
tional tax revenue, and it would put
over $423 million returned to the Treas-
ury directly. Two hundred three mil-
lion dollars would be shared with the
counties, mostly going to education,
which {8 where the counties put funds
coming from the harvest of timber.

It would also bring us a lower cost in
fighting forest fires, which utilized $1
billion in Federal cost in 1994 and cost
us 32 lives in this country fighting fire.

The President plans t¢ veto this bill,
the entire rescission bill and the tim-
ber salvage provision. That would put
people back to work. reduce expendi-
tures on forest fires, and improve for-
est health.

Included also was section 318 timber.
Many people have said that the timber-
salvage bill is not needed because the
Government has a process now for har-
vesting salvaged timber. It does. But it
has been used in such a way by many
organizations through the appeals
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cess, through delaying processes.
1at they render the harvest in salvag-
ing of timber useless. If timber in the
Northwest, in the Scutheast, the
Southwest, 18 not utilized within 6 to 24
months, then it usually i8 lost as far as
any practical use and the ability to sal-
vage it.

So it must be done quickly. Appeals
and other actions by special interests
in this country delay it for years.

For instance. the section 318 timber.
it is in Washington and Oregon. this
area has already met all the environ-
mental requirements. This ia green
timber but it has not yet been released.
It has been waiting since 1990. over 5
years. And this meets all the environ-
mental requirements. and {t meets. it
has already been approved to move. but
it has been held up for over 5 years
while people in Washington and Oregon
are without jobs.

I think the salvage bill itseif pro-
vides an opportunity to review environ-
mental laws. [t requires the secretary
of agriculture to see that those laws
are followed: if he feels that a tract can
be salvaged following the Enwviron-
mental Species Act and the Forest
Acts and some other group disagrees
with him. they have the right to ap-
peal. They cannot have endless appeals.
They must appeal directly to a federal
judge, a district court judge and they
have 45 days in which the judge will
hear the evidence and then make a rul-
ing, and then that is the end.

If he feels the environment is endan-
gered. then he can declare the sale un-
acceptable, If he thinks there is no en-
vironmental damage to be done, he can
declare the sale toc move ahead. and
that is the end of the appeals process.

0 1900

The Forest Service itself then puts
together. through professionals. the
sale. and puts it out to the highest bid-
der. There is no forest giveaway. there
is a sale to the highest bidder for the
timber to be utilized.

Mr. Speaker. the fact that this legis-
lation brirgs in revenue. puts people
back t0 work. uses our best science.
and gives full protection for emviron-
mental laws should mean that the
President should not veto this legisia-
tion. but should pass it.

Mr. Speaker. I will yield to some of
the people affected by this. [ yield to
the gentleman from California [Mr.
DOOLITTLE].

Mr. DOOLITTLE. Mr. Speaker. I
thank the gentleman for yielding to
me. I wish "0 acknowledge the gentle-
man’s leadership on this salvage 1ssue
as a member of the Committee on Ap-
propriatior:s and a member of the con-
ference committee. He is to be com-
mended for he work that he has done.

Mr. Speaker. this will definitely re-
sult in a vast improvement for the
quality of our forest health. which is so

-desperately needed in many parts of
my district. In many parts of Califor-
nia and the Sjerras, the percentages
range up to ocne-third of dead and dying

-
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trees. A third of the Sierras in parts
are dead and dying trees.

I believe the gentleman is the only 1li-
censed forester in the United - States

Congress, so the gentleman has an ex--

pertise that no one else really does, not
to the degree that the gentlieman does.
He understands what happens when we
have a forest fire. and the environ-
mental damage that that does when it
burns so hot. He understands that if we
do not take this dead and dying timber
while it still has commercial value.
then the taxpayer is burdened by shell-
ing out money out of, I guess. the gen-
eral fund to go remove these trees.
There is nothing to be regained in
terms of repaying the Treasury.

Is that your understanding?

Mr. TAYLOR of North Carolina. This
is true, and not only that, I doubt if we
could get that money expended, and
the wood would not go to create jobas.
in most cases, if it was harvested that
WaAY.

Mr. DOOLITTLE. Yes. because it has
a no value. So at that point they are
just doing something to improve the
health.

I would comment. we have had a
highly slanted, unfair. biased report
called the Green Scissors Report.
which is a coalition of. I believe, Earth
First and the National Taxpayers
Union and Citizens Against Govern-
ment Waste, which is. I think. just
shocking in terms of the distortion
that is in that report. One of the things
they attack is so-cailed below-cost
timber sales.

What I find interesting is that many
of these self-professed groups that pro-
fess to protect the environment drag
out the appeals process as long as they
can. sO they make sure that timber has
no commercial value, and then, when
money 1s spent to get rid of that tim-
ber to protect the health of the forest.
I believe that counts against the over-
al]l tree program, and so it is
Yootstrapping. They make sure that it
does not recover the costs. and then
they try and show “Look what pork
barre! scandal support of industry we
have here. because the taxpayer money
is going to support the timber indus-
‘ry.”” when in reality. their own ac-
zions have guaranteed that result.

Mr. TAYLOR of North Carolina. Mr.
Speaker. [ yield to the gentleman from
Washington [Mr. METCALF). whose
State is also involved in this. if he
would talk to us about the impact in
his area.

Mr. METCALF asked and was given
permission to revise and extend Rlis re-
marks.)

Mr. METCALF. Mr. Speaker. the
President will soon have on his desk
legislation that would make good use
of a valuable natural resources. How-
ever, without the President's signa-
ture, this resource will rot away.

Tonight [ will tell Members the story
of just one tree, one in thousands in
western Washington State. The Forest
Service estimates that over 320 billion
board feet of dead. dying, or downed
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timber is now in our forests. This tree
on this picture and many others like it
blew down in a windstormm on the
Olympic Peninsula.

This is not an uncommon occurrence
{in this Washington State coast. While
this tree grew in a region that is per-
fect for its growth. the unique com-
bination of heavy rainfali. wet soil, and
high winds caused trees like this giant
500-year-cld growth Douglas fir tree to
blow down. Thousands of these blown-
down trees are lying on the forest floor
right now.

However, this tree had a chance to be
different. Mr. Jim Carlson, in the pic-
ture, tried to purchase this iree from
the Forest Service. to be cut up in his

sawmill and sold to the public. His saw-

mill used to employ about 100 people.
The Quinault Ranger District refused
to sell this tree to him. Mr. Carlson
later came back to the Forest Service
and asked to buy the tree. pay money
for it. the lumber to be used in the con-
struction of an interpretive bdbuilding
that he wanted to build on this ranch
as part of an economic diversification
project. This would have allowed Mr.
Carlson to get into the tourism busi-
ness which, as long as we are going to
put him out of the timber business.
seems to me about the least we could
do. ~

The request was also denied, in spite
of the fact that provisions for this-type
of sale were contained in the Grays
Harbor Federal Sustained Yield Unit
Agreement. . )

The taxpayers are the big losers in
this story, though. This tree contained.
just look at this tree. it contained
21.000 board feet of lumber. The sale of
this tree by the Federal Government to
Mr. Carlson would have brought the
taxpayers. would have brought the
Federal Government, $10.000 to $20.000.
Mr. Carlson would have been able to
manufacture that lumber from this one
tree and seil it for approximately
$60.000 cn the retail market. That is
the value of that one tree.

Mr. Speaker, the sad end for this tree
came in a perfectly iegal. though ter-
ribly wasteful manner. An out of-work
timber worker. armed with a firewood
permit and a chain saw. cut up this
grand oid giant for $5 a cord and paid
about $115. 5115 to the taxpayers of this
Nation. instead of the $10.000 to $20.000
that that tree was worth when it fell.

The rest of the story. as Paul Harvey
likes to say. is that this past year this
timber worker had his home sold on
the steps of the county courthouse. be-
cause he could not pay $932 in back
taxes. while the Quipault Ranger Dis-
trict that would not sell him the tree
for lumber did not have enough money
to purchase the diesel fuel to run their
road grader.

The extreme environmentalists op-
pose harvesting downed or diseased
timber. For those who feel good to
have that fine timber rot on the forest
floor, for those people. I remind them
that 15 billion board feet that lies there
now will rot. There are no roads to get

s
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health conditions in our Nation's for-
ests. My amendment was soundly re-
d by the Democratic-controlled

88,

this year, things are different.
y. after years of struggle =nd suf-
fering. the voices of timber families in
Washington State have finally been
heard. Today, the Senate will flnally
pass legislation, and send it to the
President that will result in real reliefl
for people in my State. Real relief, Mr.
President. not simply promises on
paper to be waved around at press con-
ferences.

EMERGENCTY BALVAGE TIMBER PROVISION

The provision in H.R. 1944 is virtually
identical to that which passed the
House and Senate in the conference re-
port to HLR. 1158. The conference report
to H.R. 1158 was, of course, vetoed by
the President. The legislation before
the Senate today includes four key
modifications to the timber language
included in the conference report to
H.R. 1158. Allow me to briefly explain
these changes, and the rationale behind
each.

First. in subsection (¢X1XA) of H.R.
1944, the change worthy of notice was
{ncluded at the request of the aaminis-
tration. This Senator did not believe
that this change was necessary because
of the way that the entire provision is
drafted. The fundamental concept of
the timber language {8 that the Sec-
retary has the discretion to put for-
the salvage timbter sales of which
es. Consequently. I was baf-
by the administration’'s demand
»t in this subsection language be in-
cluded to give direction to the Sec-
retary ‘‘to the extent the Secretary
concerned. at his sole discretion, con-
siders appropriate and teasible' that
timber salvage sales ‘‘be consistent
with any standaris and guidelines from
the management plans applicable to
the National Forest or Bureau of Land
Management District on which the sali-
vage timber sale occurs.” The adminis-
tration demanded that some mention
of “standards and “guidelines'’ be in-
cluded in this section. After a series of
negotiations this is- the compromise
that the House and Senate worked out
with the administration.

Subsection (cX1XA) gives the acmin-
istration the broadest latitude to pre-
pare the salvage timber sales that it
deems appropriate. It already has the
discretion to make the decision of
whether or not to put forward a sale
that is consistent the standardas and
guidelines of a particular foreat unit or
BLM district. Essentially this request
by the administration and the lan-
guage ultimately included at its re-
quest is nothing more than redundant.

Subsection (k) releases sales that
were authorized under section 318 of
the fiscal year 1990 Intericr appropria-
tions bill. Roughly 300 mbf of timber-

have been held up due to agency

ock over the marbled murelett.
administration asled the House

«0d Senate to include in (kX2) its defl-
nition of *occupancy.’” That change in
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subsection (kX2) of the Emergency Sal-
vage Timber provision would under-
mine the ability to move these sales
forward. That suggestion was soundly
rejected by the House and Senate au-
thors of the provision.

The language of (kX2) requires that if
a threatened or endangered bird epecies
is “"known to be nesting" in the eale
unit that the administration not har-
vest that unit. but come up with an
equal amount of timber in exchange for
preserving that unit. This was written
to give the administration flexibility
to protect that individual sale unit in
which the bird resides.

I wish to clarify that it is the inten-
tion of the House and Senate authors
of this provision that the administra-
tion must provide physical evidence
that the bird is *“‘nesting” ip that unit
before the administration may enact
(kX3) to avoid the harvest of that sale
unit.

The administration alsc requested
that the date in subsection (k) be
changed from 30 days for the release of
the sales, to 45 days. The House and
Senate authors of the provision in-
cluded this request in H R. 1944.

The third change included at the re-
quest of the administration relates to
subsection (1)>—Effect on Plans, Poli-
cies, and Activities—of the Timber pro-
vision. The sulbsection addresses the ef-
fect that salvage timber sales have on
other multiple use actjvities. The pro-
vision was revised to create a limited
exception to language that prohibits
modifying land plans and other admin-
istrative actions as a consequence of
implementing the section. The change,
as requested by the administration. al-
lows for modifications under extremely
limited circumstances when needed to
meet the salvage programn agreed to by
the conferees, or to reflect the particu-
lar effect of the salvage sale program.

It is eritical to note that this modi-
fication expressly prohibita the admin-
istration from using salvage timber
sales an the basis for limiting other
rultipie use activities. If"the adminin-
tration does need to modify an existing
plan or program, project dectsions,
such as salvage sales, or other activi-
ties, cannot be halted or delayed by the

modification. This is a.critical point..

This provision, as included in the con-
ference report to H.R. 1158, was re-
quested by the U.S. Forest Service as a
way in which to ensure that the Foreat
Service would not be subject to-legal
challenge for the ‘‘cumulative effects
of & salvage sales when combined with
another multiple uss activity.

Last, the fourth change requested by
the adaministration is, perhaps, the
most in‘eresting. The adminiatration
requested that the expiration date of
tae timber language be changed from
September 30, 1997 to December 31, 1996.
The administration aggressively pur

sued this request, with the express

knowledge that its own agency officials
in the Forest Service specifically asked
the House and Senate conferees on H.R.
1158 to extend the Sepats passed date
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of September 30, 1996 to September 30,

1997. The Forest Service made this re- .

quest of the conferees for budgetary
and planning purposes. Despite this
fact. the administration was un-
daunted. however, in their desire to
change the date to December 31, 1996.

When asked why the administration
needed the date to be changed to De-
cember 31, 1996. the response was this:
the current administration cannot con-
trol the actions of future administra-
tions.

This s certainly an interesting con-
cept, and an idea that I totally reject.
Why? We cannot predict what will hap-
pen between now and the next election.
Will we continue to have a Republican
controlled BEouse and Senate? Will one
body return back to Democratic con-
trol? This is the subject of elections,
and should not be the subject of policy
discussions. But this President. unlike
almost any other {n recent history, has
made election politics a consideration
in nearly every one of his policy delib-
erations. .

Aside from these changes the prin-
ciple of the timber language in this
legislation remains the same. The tim-
ber language simply provides the Presi-
dent the ability to keep the multitude

of promises that have been made and .

broken to the people who live and work
in timber communities {n the Pacific
Northwest. It's just that eimple.

Briefly, the three components of my
amendment are: emergency salvage
timber sales, Released timber sales,
and option 9.

Emergency salvage timber sales: An
emergency situation exists in our Na-
tion's forests created by past wildfires,
increased fuel load. or bug infested and
diseased timber  stands. Time and
again, the administration has publicly
committed to putting together an ag-
gressive salvage timber program. My
amendment- gives the administration
the ability to do just that. -

The bill language directs the. Forest
Service and BLM expeditiously to pre-
pare, offer and award salvage timber
sale contracts for the thinning and sal-
vaging of dead, dying, but Infeated.
downed, an¢ burnt tirmber on these
Federal lands natiopwide, and to per-
form the appropriate revegetation and
tree planting operations in the areas in
which the salvage - operations have
taken placs. - R

The bill langusage deems the salvage
timber sales to satisfy ths resquire-
ments of applicabls Federal environ-
mental laws. It also provides for an ex-
pedited process for legal challenges to

' any such timber sale. and limits ad-

ministrative review of the sales.
Relessed timber sales: Language has

also been included to release a group of

sales that have already been-sold under

the provisions of Section 318 of the fis- -

cal year 1990 Interior and. Related
Agencies Appropriations Act. The har-
vest of these sales was assumed under
the Presfent's Pacific Northwest for-
est plan, but their releass ‘has been
held up due to extanded subsequent re-
view by the U.S. Fish and Wildlife
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Service. Release of these sales will re-
moVe tens of milljons of dollars of li-
ability from the government for con-
tract cancellation. The only limitation
on release of these sales is in the case
of 'a nesting of an endangered bird spe-
cies with a known nesting site in a sale
unit. In this case. the Secretary rnust
provide substitute volume for the sale
unit.

Option 9: First, let me make clear
that I do not agree with. or support,
option 8. I do not helieve it comes close
to striking an appropriate balance be-
tween the needs of people and their en-
vironment. My amendment simply pro-
vides the Forest Service and Bureau of
Land Managemenst the authority to ex-
pedite timber sales allowed for under
option 9. The administration promised
the people in the region of option 9—
Washington, Oregon and California—an
annual harvest of 1.1 billion board-feet.
and the time has come for it to keep its
promise.

My amendment specifies that timber
sales prepared under the provision sat-
isfy the requirements of Federal enwvi-
ronmental laws, provides for an expe-
dited process for legal challenges. and
limits administrative review of such
sales. Let me make clear that my
amendment does not independently
validate option 9 and does not restrict
future legal challenges to option 9.

Mr. President. although I believe
that the negotiations that have gone
on over the timber language were un-
necessary given the broad latitude that
the administration has in this legisia-
tion, it is a part of the legislative proc-
ess. More important than these nego-
tiations, and the last minute interest

of this administration in the legisla--

tion. in the opinion of this Senator, are
the people in timber communities. The
people in timber commmunities across
my State will have won their first vic-
tory when the President signs this bill.
It's a victory they deserve and one we
should give to them. I encourage my
colleagues to support H.R. 1944.
SUBSECTION (1) OF SECTION 2001

‘Mr. HATFIELD. Mr. President. I
want to take a moment to share with
my colleagues my understanding of
subsection (i) of section 2001 of H.R.
1944, This subsection contains ref-
erences Lo several specific Federal stat-
utes as well as general references to
Federal laws, including treaties. com-
pacts. and international agreements. [t
is my understanding that the reference
to treaties Is made in response to alle-
gatfons that passage and implementa-
tion of section 200! would result in vio-
lation of the North American Free-
Trade Agreement or the General Agree-
ment on Tariffs and Trade.

- FOREST HEALTH

Mr. LIEBERMAN. Mr. President, I
voled for the rescission bill that passed
the Senate earlier today because I be-
lieve so strongly that we must bring
our Federal budget under control, and
hopefully balance it in the near future.
The longer we delay this- process the
more difficult our choices become in
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cutting spending for iruly important
Federal programs. But [ remalin strong-
ly opposed to the provision in this re-
scission bill to exempt Federal logging
from all Federal environmental laws
for 2 years under the justification of
salvage harvests. Not only is this pro-
vision unrelated to spending cuts—and
probably will be budget negative—it
sets very inadvisable policy and prece-
dent.

“Timber salvage" in this provision is
defined broadly to include virtually ail
Federal forests, potentially including
areas set aside or managed scientif-
ically for critical watersheds. endan-
gered species, roadless areas, or special
recreation uses. It defines salvage to
include "“dead. dying., and associated
trees’'—which may include virtually
all mature timber. And, it provides ex-
emptions from citizens suits, appeals,
and judicial review of agency actions.
These actions do not appear warranted
based on timber harvest data from pub-
lic lands.

According te U.S. Forest Service
data, since 1992 less than one-haif of 1
percent of forest sales by volumne have
been delayed by citizen suits, and less
than 3 percent by litigation. 'In the
first 11 months of 1954 over 1 billion
board feet of timber was harvested
from the *“Option 8" areas developed
for salmon ' and spotted owl protec-
tion—very close to the 1.2 billion board
feet promise made for the 12 mopth pe-
riod of 1994. Further, U.S. Forest Serv-
ice data shows that a substantial num-
ber of timber sales in this region have
been offered but not taken due to lack
of demand. s

In a recent issue of Random Lengths,
industry's weekly report on North
American Forest Products Markets,
the lead story states that:

Consensus has deveéloped that there s sim-
ply too much production chasing too few or-
ders. Most buyers and seliers now agree that
unless demand revives in & big way, and
500D. the industry i{s headed for widespread
shutdowns and curtaiimepts.

Futures prices for softwood continue
to be-very low in relation to past years,
further indicating low demand relative
to supply.

Many experts believe that the timber
industry faces a crisis of demand, not
supply. Even if this were not the case,
it is doubtful that exemptions from
Federal environmental laws would help
smaller mills facing log shortages.
Mills that are most threatened by log
shortages from public lands often can-
not outbid larger mills at auction. Auc-
tions tend to be won by deep pockets,
with no guarantee that milis needing
logs the most will get them.

During debate over original passage
of this bill Senator MURRAY offered a
moderating amendment, which I voted
for. that would have expedited but not
eliminated implementation of environ-
mental laws on Federa! forest lands. It
failed by only one vote. The timber
provision that finally passed contains a
change over previous language to ex-

pand the role of the Secretary of Agri-
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culture to require his signature :n
order to implement. new sales. Ai-
though I do not think this js a suffi-
cient fix to this legislation, I do think
it s essential for the administration o
faithfully execute this authority i
order to prevent serious abuse of the
legal exemptions in this provision.

This _timber provision is ap unre-
lated, inadvisable and unnecessary ad-
dition to the rescission bill that will
only further confuse our efforts to
bring thoughtful, balanced reform to
Federal- environmental protection,
without sacrificing important safe-
guards.

Mr. BOND. Mr., President, over °
months ago, the President first an-
nounced his determination to veto H.R.
1158, the rescission and supplemental
appropriations. bill agreed to by the
joint House-Senate conference commit-
tee. In part, he decried the agreement
on the basis of the rescission proposed
for HUD. At the time. I said that ra.
tionale for the veto was groundless. It
is ironic, and very significant. that this
measure, H.R. 1944, which the Presi-
dent now flnds acceptable, rescinds 3137
million more from HUD than did the
bill which he vetoed.

Some have questioned wky HUD is
being cut by nearly $6.5 billion. more
thap three-quarters of a total resecis-
sion of $8.4 billion for the subcommit-
tee. The answer is simple: That cut is
roughly proportionate to that Depart-
ment's availabie budgetary resources.
Although HUD received new appropria-
tions for fiscal year 1995 of $25.7 billion.
about 39 percent of the funding for our
major agencies, it also carried inte this
fiscal year $35.2 billion in unobligated
prior year balances. In other words. it
more than doubled its total available
budgetary resources -with this massive
influx of unspent. unobligated funding.

We must cut HUD. and we must begin
now if there is to be any hope of surviv-
ing the very constrained freeze-minus
future for discretionary spending re-
flected in the budget resolution. The
Congressional Budget Office analysis of
the cost of the President's original
budget submission for subsidized hous-
ing demonstrated a 50-percent expendi-
ture increase over the next 5 years.
This is a crisis. Unless we act now to
curb the spiraling growth in outlays.
we will have to make truly draconian
cuts in the forthcoming fiscal year, in-
cluding widespread evictions of low-in-
come familles from subsidized housing
and accelerated deterioration in public’
and assisted housing across the coun-
try.

The solution is simple: Tumm-off the
pipeline of new subsidized units. That
is the fundamental focus of the rescis-
sion bill. We have also restored cutls
proposed by the House in CDBG, mod-
ernization. and operating subsidies,
and redirected available resources to-
ward another urgent aspect of restor-
ing budgetary sanity to this out of con-
trol Department: demolish the faijled
housing developments. and put the rest
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I, Steva satterfield, do hereby depose and say that:

1. My name is Steve Satterfield. I am the Director of the
Program Development and Budget Staff in the Washington office of
the Forest Saervice.

2. My responsibilities as Director inc;ude preparation of
documents related to the Forest Service budget, coordination of
Forest Service budget information with the Department of

.Agriculture, and submission of materials related to the Forast

Service budget to relevant Congressional committees.

Exhibit F
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. 2. - In particular, one of my responsibilities is the
preparation of Effects Statements related to legislation
affecting the Forest Service budget.

3. Forest Service Effects Statements are developed to
assist Members of Congress in the development of legislaticn
related to the Forest Servica budget.

4. Prior to enactment of the Rescissions Act (Public Law
104~19, 109 Stat; 194), the Forest Service prepared}a docunment
dated April 27, 1995, and titled "Timber Sale Amnendments to FY
1995 Rescission.” This Effecte Statement detailed the effect
the Rescissions Act would have on Forest Servicé operations
relative to tha provision on the Eﬁergency Salvage sale program.

. 5. A copy of the Effects Statement was delivered by courier

to both the House and Senate Appropriations subcommittee staff.

I Qeclare under penalty of perjury that the foregoing is true and

correct.

Executed at Washington, District of Columbia on 8{ 31 l NAY
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Steve Satterfield

DECLARATION OF STEVE SATTERPIELD, Page 2.
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1. Plaintiff allgges that its members are "statutorily
entitled to the award and release of one of (sic) timber sales
under § 2001(k) of Pub. L. 104-19." Complaint § 4. Plaintiff
does not identify the location {(including which national forest
or BLM district or which state, Washington or Oregon) of any of
the demanded sales. Plaintiff does not provide information to
identify whether the sales plaintiffs demand are non-section 318
fiscal years 1991-95 sales rather than section 318 sales.

2. In early April 1995, an attorney representing various
timber companies requested a list of all unawarded BLM sales in
western Oregon. See Declaration of Lyndon A. Werner at § 3
(attached as Ex. B to Defendants’ Opposition to Plaintiff’s
Motion for Summary Judgment, hereafter "Defs’ Memo"). The timber
companies’ attorney did not request a.list of all sales that BLM
thought would be released pursuant to the then-pending section
2001. Id. 1In response to the attorney’s request, the BLM state
office prepared tables showing BLM section 318 sales which had
been scld but unaccepted, and BLM Fiscal Year 1991 sold and
unawarded sales. Id. The preparer of the tables did not think
that the tables represented an interpretation of the sales to be
released under the pending legislation. Id. at 4. These are the
identical tables relied upon by plaintiff. Id.

3. As of April 1995, BLM data showed an estimated volume
of approximately 70 million board feet of section 318 sales that
were unawarded or delayed or suspended. See Declaration of
DEFENDANTS’ OPPOSITION
TO PLAINTIFF’'S CONCISE

STATEMENT OF MATERIAL FACTS
-1-
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Lyndon A.! Werner at § 3. (referring to tables attached to Ragon
Declaration). At that time, BLM data alsé showed an estimated
volume of appr0ximatelyll25 million board feet timber that was
offered or awarded (but delayed or suspended) pursuant to sales
offered in fiscal years 1991 through July 27, 1995. 1d.
(referring to Tables 2 and 3).

4. Section 318 of the Department of the Interior and
Related Agencies appropriations Act, Fiscal year 1990, Pub. L.
101-121 (Section 318), "established a comprehensive set of rules
to govern harvesting within a geographically and temporally
limited domain. By its terms, it applied only to ‘the thirteen
national forests in Oregon and Washington and [BLM] districts in
western Oregon known to contain northern spotted owls.’'’ §
318(i). Section 318 expired automatically on September 30, 1890,
the last day of Fiscal Year 1990, except that timber sales
offered under § 318 [hereafter section 318 sales] were to remain
squect to its terms for the duration of the applicable sales
contracts. §318(k)." Robertson v. Seattle Audubon Soc., 503
U.S. 429, 433 (1892).

4. The thirteen national forests in Oregon and Washington
known to contain northern spotted owls are Olympic, Mt. Baker-
Snoqualmie, Gifford Pinchot, Okanogan, Wenatchee, Siuslaw, Mt.

Hood, Willamette, Deschutes, Winema, Uﬁpqua, Rogue River, and

DEFENDANTS' OPPOSITION
TO PLAINTIFF'S CONCISE

" STATEMENT OF MATERIAL FACTS
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Siskiyou.? While section 318 sales were initially offered in
fiscal years 1989 or 1990, a number of section 318 sales were
awarded after September 30, 1990: See Declaration of Jerry Hofer
at § 3 (attached as Ex. A to Defs’ Memo); Declaration of Stephen
J. Paulson at § 5 (attached to defendants’ opposition to
plaintiff’s motion for temporary restraining order). Several
section 318 sales have not yet been awarded. Hofer Dec. at § 3.
5. Cf the section 318 sales that were offered but not
awarded, the Forest Service data, current as of August 25, 1995,
shows that there are 17 unawarded section 318 sales located in
eight national forests located in the western portions of
Washington and Oregon, including two national forests in

Washington (the Gifford Pinchot and Olympic), and six national

forests in Oregon (Mt. Hood, Rogue River, Siskiyou, Siuslaw,

Umpqﬁa and Willamette. See Hofer Dec. at { 3. As of August 25,
1995, the overall volume of unawarded Forest Service section 318
sales was approximately §9 million board feet, and of that
amount, approximately 87 million board feet was located in
western Oregon. I1d.

6. As of August 25, 1995, the Forest Service data also
shows that there are 58 section 318 sales that had been offered

and awarded, but subsequently delayed or suspended, in six of the

! See Standards and Guidelines C-2, accompanying Record

of Decision for Amendments to Forest Service and Bureau of Land
Management Planning Documents Within the Range of the Northern
Spotted Owl (ROD).
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national forests located in western portions of Washington and
Oregon, including two national fofests in Washington (Mt. Baker-
Snogualmie and Olympic) and four national forests in Oregon
(Siskiyou, Siuslaw, Umpgua and Willamette). Id. at § 4. As of
August 25, 1995, the total volume of awarded, but delayed or
suspended section 318 sales was approximately 237 million board
feet, and of that amount, approximately 207 million board feet
was located in western Oregon. Id.

7. In addition to the amounts deséribed above, since April
1995, a number of previously suspended or delayed units of
section 318 sales have been released by the Forest Service. Id.
at 5. Of that amount, approximately 6 million board feet was
from sales located in national forests in western Washington and
approximately 53 million board feet was from sales located in
national forests in western Oregon.- Id.

8. In addition to the section 318 sales described above,
the Forest Service has estimated, according to its most recent
review of timber sale files for all national forests located in
Washington and Oregon, that approximately 109 million board feet
of timber was offered or awarded (but delayed or suspended)
pursuant to sales offered in fiscal years 1991 through July 27,
1995 (non-318 sales). Id. at ¢ 6.

9. The Forest Service forwarded the Effects Statement,
"timber Sale Amendments to FY 1995 Rescission" to both the House
and Senate appropriations subcommittee staff working on the 1995
DEFENDANTS’ OPPOSITION
TO PLAINTIFF’S CONCISE
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Rescissions Act by courier. ee Declaration of Steve Satterfield

at § 5 (attached to Defs’ Memo as Ex.
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. 1 Michael E. Haglund, OSE 77203
Scott W. Horngren, OSB 88060
2 Shay 8. Scott, OSB 93421
HAGLUND & RIRTLEY
3 101 S.W. Main Street, Suite 1800
Portland, Oregon 97204
4 (503) 225-0777
5 Attorneys for Plaintiff
6
7
8 IN THE UNITED STATRS DISTRICT COURT
9 FOR THE DISTRICT OF OREGON
106
8COTT TIMBRR CO., an Oregon )
1l  corporation, )
) Civil ¥o.
12 Plaintiff, )
}  COMPLATNT
13 v. )
. )
14  DANIEL R. GLICKMAN, 4m his capacity )
a5 Sgcretaxy of Agriculture, BRUCE )
15  BABBITT, in his capacity as Secretazry |
of Interior, )
i6 )
Defendants.
17 }
h ¥ INTRODUCTION
i3 1. Scott Timber Co. seeks an order from this Coure
20  requiring defendants to release timber sale units undsr the
21 Pmergency Salvage Timber Sale Program, Pub. I. No. 104-19,
22  gection 2001 (k) and (k) (2}, 109 Stat. 194, 240-47 {19958) .
23 2. On July 27, 1995, President Clinton signed the
24 Bmergency Supplemental Appropriations for Additional Disasterxr
25  Assigeance, for Anti-Terrorism Initiatives, for Assistance in the
26  Racovery From the Tragedy that Occurred at Oklahoma City, and
A"l“’li:‘l‘cl:"
m':mmg:.
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1 Rescissions Act of 1995, Pub. L. Ne. 104-19, 109 Star. 194, 194-
2 254 (1995).

3 3. Section 2001 of the Act implements the Emergency
4. Salvage Timber Bale Program, Pub. L. No. 104-19, § 2001, 109

5 Stat. 194, 240-47. The law directs tha Secretaries of .
€ Agriculture and Interior te immediatély award and release timber
7 sales that have been delayed for years.

8 4. Protection of a known nesting threatened oy

9 endangered bird species was the culy exception to tha hroad award
10 and release of praviously offered timber sale contracte.

11 ' Congress provided thac:

12 No sale unit shall be released or completed

under this subsection if any threatened or
13 endangered bird species is known to be
nesting witkin the acreage that im the

14 subject of the sale unit.

5 1d4. § 2001(k)(2), 109 Stat. at 246.

16 §. On August 23, 1995, the Undersecretary of

17 ngriculture for Natural Resources and Environment and the Acting
18 Ddirector of the Bureau of Land Managemwent issued a memorandum
19  entitled "additional Direction on Section 2001(k) of the 1995
20  Rescission Act." Despite the clear meaning of the statutory
21  phrase *"known to be nesting, " the direction concludes that

22 releass of sale units is precluded even when there is no

23 confirmed mesting in the unit.

24 JURISDICTION
235 €. This Court has a federal question jurisdiction of
26 the this case under 28 U.S.C. § 1331,

BACLCNS & EIXTIRY
TEIIEGNE PsF) paTTT
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1 7. Under 28 U.S.C. § 1351 (@), venue is proper in this
2 distriet because plaintiff Scott Timber Co. resides in the

3 digtrict and sl) the timber sale units Scott Timber Co. geeks

4 release are located in this district.

5 PARTIES

6 8. Seott Timber Co. is the timber purchasing

7  subsidiary of Roseburg Porest Products, an Oregon corporation.

® scott Timber Co. purchased fifteen timber gales in tre Oregon

S  coast range that have been long delayed by Endange;ed Species 2act
10 consultation. Many of the units of 8cott Timber Co.’s sales have
11 . been classifiad by the Forast Service urder the Pacific Seabird
12 Group protocol as "occupied” by the marbled murreler.

13 9. Defendant Den Glickman is sued in his official

. 14 capacity as the Secretary of the United States Department of

15  agriculture.

16 10. Defendant Bruce Babblct is sued in his official

17 capacity as Secretary of the United States Department of

18  rnterior.

18 BRACXGROUND

20 11. Scott Timber Co. purchased fifteen federal timber
21  sales in the Oregon coast range in fiscal year 1989 and 1990.

22  These sales have been delayed because of multiple Endangered

23 gpecies Act comsultations for the spotted owl and the marbled

34 purreler. '

5 12. These timber sales were surveyed under the Pacific
26  geabird Group protocol. This protocol is dasigned toc daetermine

. N TELETMNE 50 Larrsy.
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1  marbled murrelet “presence," *absence," or "occupancy® of a

e forest gtand and was not designed tolidentify marbled murrelet

3  nest sites in sale units. '

4 13. In Zact, the Pacific Seabird Group developed a

5 eeparate procedure entitled "Techniques for Finding Tree Nests of
€ the Marbled Murrelet” which have not been applied to Scott Timber
? Co. sale unite.

8 14. On August 23, 1995, the Undersecrstary of

9 Agriculture for Rescurce and Bnvironment and the Acting Director
10 of the Bureau of Land Management issued their interpretation of
11 . section 2001 (k) (2) of the Emergency Salvage Timber Sale Program
12 legislation. Under this interpretation, the defendants will not
13  release Scott Timber Co.'s "occuﬁied' sale units despite the fact

14 that there is no record of marbled murrelet nesting or
15 identification of nests, egg shell fragments, or fecal rings in

3¢  any but one of the Scott Timber Co. sale units.

17 FIRST CLAIM FOR RELIEF

_ Violation of Fmergency Salvage

i8 Timber Sale Program lLegislation

19 15. Plaintiff realleges paragraphs 1 through 14 above.
20

Section 2001 (k! of the Emergency Salvage Timber Sale Program

21  requires the release of timber sale units long delayed by

22  consultation.

23 16. The only units that are not released are those

24  units where a threatened or endangered bird species is known to

25  ba nesting within the unit., Section 2001 (k) (2).
26

Page 4 - COMPLAINT D\ £29
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. 1 17. There are no marbled rurralets knoswn to be nesting
"2  within Scot: Timber Co.‘s timber sale units. The defendants’

3 refusal to release these units is a viclation of
4 section 2001(k)(2) contrary to the Administrative Proceduzre Act,
5 5 0.5.C. § 706(2) (An).

€ SECOND CLATM FOR RELIEYF
Vieclation of the Adminiatrative Procsdure Act
7
) 18. Plaintiff realleges paragraphs 1 through 17 above.
8
o 19. Defendants’ interpretation of Section 2001 (k) (2)
o ©f the Emargency Salvage Timber Sale Progzam prohibiting release
1 _
‘ of Bcott Timber Co.'s units given that there are not marbled
11
12 murrelets "known to be nesting” in these units is arbitrary and
13 capricious in violation of the Administrative Procedure Act, 5
U.8.C. § 706(2) (),
14
. 15 PRAYER FOR RELIEF
16 WHERBFORE, plaintiff respectfully petiticns this court
for relief,
17
18 - 1. A declaration that Sectiem 2001 (X) {2) does not
19 prohibit the raleage of Scott Timber Co.‘s sale units.
20' 4. An'injunction mandating that the defeadants
- release and permit "t:o be conpleted Scott Timbar Co.’'s timbar sale
units.
22 ‘
23 3. An award of reasonable AttOorneys’ ZIees and costs.
[ 1 H
24 :
25 - - .
26 H H H
ATTORrEYS AT LAW"
oy 8%, MABe BerTE 1ove
. _ . TEL T oy e
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. 1 : 4. Other relief as the court finds reascnable and

N

necessary. _
3 Dated this 2475 day of August, 1955.
HAGLUND, & KIRTLEY

8dott W. HorngYen
Shay 5. Scott
Attorneys for Plaintiff
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KRISTINE QOLSON

United States Attorney

888 SW Fifth Avenue, Suite 1000
Portland, OR 97204-2024

(503) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General

JEAN WILLIAMS

ELLEN J. KOHLER

JAMES C. KILBOURNE

U.S. Department of Justice
Environment and Natural Resources Division
Wildlife and Marine Resources Section
P.O. Box 7369

Washington, D.C. 20044-7369
Telephone: (202) 272-6864

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

SCOTT TIMBER CO.,

Plaintiff,

Civil No. 95-6267-HO
V.

DAN GLICKMAN, in his capacity

as Secretary of Agriculture; and
BRUCE BABBITT, in his capacity
as Secretary of Interior,

DEFENDANTS’ OPPOSITION
TO PLAINTIFF'S MOTION

FOR TEMPORARY RESTRAINING
ORDER

Defendants.

B A . P I

I. INTRODUCTICN

Plaintiff, a commeréial timber company, challenges
the defendant’s implementation of Section 2001 (k) {(2) of the
Rescissions Act of 1995 (the Act), Pub. L. 104-195 §2001 (1995).
Section 2001 (k) generally addresses the award and release of

remaining sales planned pursuant to Section 318 of the Department



of the Interior and'Related Agencies appropriations Act, Fiscal
year 1990, Pub. L. 101-122 (Section 318).%

Section 2001 (k) (1) directed the Secretaries of the Interior
and Agriculture (the Secretaries) to act to award remaining
Section 318 sales within 45 days from enactment of the Act, or by
September 10, 1995. The Act also provided, in Section
2001 (k) (2), that sales should not be released in units where
threatened or endangered species are known to be nesting.
Plaintiff contends that the Secretariesf interpretation of this
provision, as detailed in the'August 23, 1995, Memorandum from
the Under Secretary of Agriculture and the Director of the Bureau
of Land Management,? exempts from release areas used for
activities other than nesting.

Plaintiff asserts that preliminary relief is warranted
because plaintiff fears that the defendants will contend that,
after September 10, 1995, defendants can no longer release sales
pursuant to Section 2001(k) (1). Plaintiff is wrong. Defendants
understand the Act as conferring discretion on defendants to
release sales under Section 2001 (k} (1), as otherwise permitted,
even after September 10, 1995. Thus, there is no basis for any
temporary reliéf and plaintiff’s speculation in this regard is

groundless.

! This Court has béfore it, in the matter of NFRC v.

Glickman, briefing on cross motions for summary judgment which
also address these statutes. Thus, for the purposes of
plaintiff’'s motion for temporary restaining order herein,
defendants will submit only an abbreviated statement summarizing
relevant details of the statutes.

? Attached as Exhibit 1 to this opposition.



On the substance of plaintiff’s claim that the agencies’
interpretation of Section 200i(k)(2) is arbitrary, plaintiff
ignores the practical realities brought to bear in implementing
the Act by the biological characteristics of the murrelet.
Murrelets simply do not construct a "nest" as is typically
envisioned. Thus, the Secretaries have complied with the
requirement that units not be released where murrelets are known
to be nesting by applying a set of criteria to determine nesting
activity. Because these criteria constitute the best available
scientific information to make such determinations, the
Secretaries’ interpetation of Section 2001(k) (2) should be
upheld. Further, the Secretaries interpretation is consistent
with the overall legislative intent underlying the Act as a
whole.

II. STATEMENT

The marbled murrelet was listed as a threatened species on
October 1, 1992, see, 57 Fed. Reg. 45328, October 1, 1992.° The

murrelet is a small seabird which feeds on fish in near-shore

* As the Court has previously heaxrd several cases under the

Endangered Species Act (ESA), 16 U.S.C. §§ 1531 et seq.,
defendants will not detail those provisions for the purposes of
this opposition. In sum, the provisions relevant as background to
this controversy are Section 4, which mandates that the Secretary
of the Interior (or the Secretary of Commerce in the case of
certain marine species) shall, under Section 4 of the ESA, list
as either endangered or threatened species any species which is
in danger of extinction. 16 U.S.C. § 1533. Once listed, Section
7 of the ESA requires that federal agencies must insure that
actions funded, authorized, or carried out by them will not be
likely to jeopardize the continued existence of any listed
species, and that the agency shall consult with the U.S. Fish and
Wildlife Service of the Department of the Interior in meeting
this obligation. 16 U.S.C. § 1536 (a) (2).



marine waters, travelling onshore only for nesting and breeding
activities, utilizing primarily older, large-limbed trees for
this purpose. Id, at 45328-29. After the species was listed,
the land management agencies with coastal forests utilized by
murrelets -- the U.S. Forest Service (FS) and the Bureau of Land
Management (BLM) -- entered into consultation with the U.S. Fish
and Wildlife Service (FWS) pursuant to Section 7(a) (2) of the
Endangered Species Act to insure that harvesting in these forests
would not be likely to jeopardize the continued existence of the
murrelet.

The Section 318 sales at issue here were the subject of such
consultations. See, e.qg., Defendénts' Exhibit 2, Biological
Opinion of June 12, 1995. Of the Section 318 sales submitted by
the Forest Service for consultation,? the harvest of 60 cf the
sales was determined by the FWS to be likely to jeopardize the
continued existence of the murrelet. Exhibit 2 at 5. These
determinations were based on the criteria set forth in the
Pacific Seabird Group (PSG) survey protocol, attached as
Defendants’ Exhibit 3. This protocol was developed by a group of
federal, state, private and academic biologists, and is designed
to detect murrelets for a variety of purposes. See, PSG
Protocol, at 2. Thus, at the‘time the Act was passed, the sale
units subject to the "jeopardy" biological opinion had not been

released for harvest.

® While plaintiffs allege that their claims lie as to both

Forest Service and Bureau of Land Management sales, defendants
understand, on the basis of the limited information presented by
plaintiff, that the BLM sales are not occupied by murrelets.



As noted, Section 2001 (k) (2) requires that the Secretaries
not release for harvest those sales where threatened or
endangered species are "known to be nesting." As is explained
in the Secretaries’ August 23 Memorandum, the Secretaries
determined, given the nesting behavior of the murrelet, that
application of the protocol criteria was the way to provide for
meaningful implementation of Section 2001(k) (2):

[Algency experts inform us that murrelets do not "nest"

or "reside," that is, nest or breed, in a way that

permits of typical nest detection, yet their nesting

and breeding behavior is just as critically dependent

on availability of nesting habitat as any other _

species. In order to comply with the directive to

withhold sales where the murrelet is nesting, the
scientifically valid approach is to utilize the

criteria in the protocol.

Defendants’ Exhibit 3, at 3.

III. APPLICABLE LAW

Plaintiff challenges the Secretaries interpretation of
Section 2001 (k) (2) of the Act, which states that:

No sale unit shall be released or completed under this

subsection if any threatened or endangered bird species

is known to be nesting within the acreage that is the

subject of the sale unit. :

This subsection is followed by Section 2001 (k) (3), which

provides that, if for any reason a sale cannot be released, the

Secretary concerned shall make the purchaser an alternative offer

of timber.
| ITI. ARGUMENT
A. Standards for Preliminary Relief.
A temporary restraining order or preliminary injunction is
an extraordinary remedy the entitlement to which the plaintiff

bears the burden of proving by clear and convincing evidence.



See Granny Goose Foods, Inc. v. Teamsters, 415 U.S. 423, 442-442

(1974) . "An injunction should only issue where the intervention
of a court of equity ‘is essential in order effectually to
protect property rights against injuries otherwise

irremediable.’" Weinberger v. Romero-Barcelo, 456 U.S. 305, 312

(1982) .

Unaer the traditional test used by the Ninth Circuit, a
preliminary injunction may be issued if the moving party
demonstrates that: (1) it will suffer irreparable injury if the
requested relief is denied; (2) it will likely prevail on the
merits; (3) the balance of potential harm tilts in its favor; and
(4) the public interest favors granting the requested relief.

Burlington Northern RR Co. v. Department of Revenue, 934 F.2d

1064, 1074 n.6 (9th Cir. 1991). Under an alternative test used
by the Ninth Circuit, a movant must establish either that: (1) a
combination of probable success on the merits and the possibility
of irreparable injury; or (2) serious questions are raised on the
merits and the balance of hardshiés tips sharply in its favor.?

I4.

B. Plaintiff Has Failed To Establish That It Will Suffer
Irreparable Harm.

® This test is not modified even in those cases where a

statutory violation is proven. See Amoco Production Co. v.
Village of Gambell, 480 U.S. 531 (1987) ("Village of Gambell")
{(where an agency fails to comply with a statutory procedure,
courts cannot presume irreparable harm from that violation); sgee,
also, Save the Yaak Committee v. Block, 840 F.2d 714, 722 (9th
Cir. 1988); Town of Huntington v. Marsh, 884 F.2d 648, 651 (2nd
Cir. 1989) ("injunctive relief does not follow automatically upon
a finding of statutory violations, including environmental
violations") . :




Under any formulation of the test for preliminary injunctive
relief, the party seeking this extreme remedy must demonstrate a

significant threat of irreparable harm. Arcamuzi v. Continental

Airlines, Inc., 819 F.2d 935, 937 (9th Cir. 1587). Indeed, the
"[Supreme] Court has repeatedly held that the basis for
injunctive relief in the federal courts has always been
irreparable injury and the inadequacy of legal remedies."

Weinberger, 456 U.S. at 312 (citations omitted); Village of

Gambell, 480 U.S. at 542.

In the instant case, plaintiff advances several theories for
why it will be irreparably harmed without a temporary restraining
order.® First and foremost, plaintiff asserts that preliminary
relief is warranted because if the Court does not order a
contingent release of the sales at issue, defendants will argue
that, after September 10, 1995, defendants no longer have
authority to act under Section 2001(k) {(2). However, as stated
above, defendants understand the Act to have conferred discretion
on defendants to take actions pursuant to Section 2001 (k) (1),
even after September 10, 1995. Thus, there is no basis for
plaintiff'’s concern, and nc need for preliminary relief.

Further, the concern alleged by plaintiff does not provide

evidence of true irreparable harm. The plaintiff has instead

°® As a preliminary matter, it should be determined if

plaintiff is entitled to the relief it seeks, which may be
dependent, in part, on the resolution of legal issues pending
before the Court in Northwest Forest Resource Council v. Glickman
and Babbitt, Civ. No. 95-6244-HO, as to the scope of Section
2001(k) (1) . It may be that the sales plaintiff here seeks to
have released in this case will be deemed not within the scope of
Section 2001(k) (1).




alleged merely the fear of a technical procedural violation of
the statute -- the possible failure to award certain sales within
45 days. This type of procedural injury standing alone is wholly
insufficient to warrant the issuance of extraordinary relief.

See Village of Gambell, 480 U.S. at 544 (violation of statutory

procedure is not per se irreparable injury; focus is on
underlying substantive policy that process is intended to
effectuate); Weinberger, 465 U.S. at 313-314 {("{t]lhe grant of
jurisdiction to ensure compliance with a statute hardly suggests
an absolute duty to do so under any and all circumstances, and a
federal judge sitting as éhancellor is not mechanically obligated
to grant an injunction for every violation of law.")

(distinguishing TVA v. Hill, 437 U.S. 153 (1978)).

Finally, plaintiff claims that it will be irreparably harﬁed
in the absence of a temporary restraining order because it does
not believe that it will obtain replacement volume as provided
for under Section 2001 (k) (3) for sales withheld pursuant to
Section 2001(k)(2). Pl. TRO Memo at 3. Plaintiff’s conclusion
is based on its reading of the Agencies’ Interpretation, is

entirely speculative, and should be disregarded.

C. The Balance Of The Harms And The Public Intexrest Weigh
Against Granting Temporary Restraining Order.

As discussed above, plaintiff’s fears of harm are
groundless, and there is no basis for ordering the preliminary
relief plaintiff seeks. On the other hand, defendants may well
be harmed, and the public interest-disserved, by an order
requiring even the contingent release of these sales,.since it is

entirely unclear what result would obtain from a contingent



release of sales invimportant murrelet nesting areas.

Plaintiff’s assertion that release of existing timber sale
contracts is in the public interest ignores the public interest
in protecting these species. 1In the absence of any demonstration
of harm to plaintiff, the possibility of harm to this threatened
species by unwarranted release of the sales weighs heavily
against issuance of preliminary relief.

D. Plajntiff Is Not Likely To Succeed On The Merits.

In support of its position that it will be likely to succeed
on the merits, plaintiff has incorporated its memorandum in
support of its motion for summary judgment which was improperly
filed only two days after plaintiff filed its complaint -- in
clear violation of the specific mandates of Fed. R. Civ. Proc. .
56(a) --and which defendants have moved to strike on that grouﬁd.
In essence, plaintiff seeks to force defendants to respond to

their motion for summary judgment -- a 19 page memorandum with

numerous exhibits and declarations -- within the confines of an

opposition to a motion for temporary restaining order prepared
under extreme time pressure. ‘Plaintiff should not be permitted
to proceed in this fashion.

However, ih the interests of facilitating this important
litigation, defendants will summarily address herein plaintiff’s
main arguments as presented in its motion for summary judgment,
to show that plaintiffs ére not likely to succeed on the merits.

1. Defendants’ interpretation of Section 2001 (k) (2) is not

incongistent with the plain meaning of the gtatute.




. Plaintiff contends that the plain language of Section
2001 (k) {2) prohibits the Secretaries from utilizing the protocol
criteria to determine nesting. However, plaintiff’s argument in
this regard undermines its position, since it is entirely based
on biological propositions which are not encompassed in the
statute.

Clearly, the phrase "known to be nesting" depends on the

‘biology of the species involved and is not plain on its face as
to every threatened or endangered species of bird which may be
nesting in a Section 318 sale. In terms of the murrelet, which
is the species most likely to be the subject of Section
2001 (k) (2) 's protections, the Secretaries have interpreted this
phrase as detailed in the August 23, 1995, Memorandum, based on

. the species’ biclogy as understand by the agency experts. Under
the applicable analysis mandated by the Supreme Court in Chevron

U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S.

837 (1984), the agencies’ interpretation is due deference:

[I]f the statute is silent or ambiguous, with respect
to the specific issue, the question for the cour tis
whether the agency’s answer is based on a permissible
construction of the statute. . . "The power of an
administrative agency to administer a congressionally
created . . . program necessarily requires the
formulation of policy and the making of rules to £ill
any gap left, implicitly or explicitly, by Congress."
Morton v. Ruiz, 415 U.S. 199, 231 (1974).

Chevron, 467 U.S. at 843,

As detailed below, because the Secretaries’ interpretation

is a permissable one, it should be upheld.



2. The Secretaries’ interpretation is based on the best

available gcientific information and is congigtent with overall

congressional intent.

Plaintiff contends, based on declarations of its’ experts,
that the Secretaries’ interpretation is impermissable because the
PSG protocel only determines "occupancy," and that "nesting" is
an entirely different activity. This contention ignores the
- bioclogy of this species.

As noted above, the protocol is utilized for several
purposes, including to determine the probable presence or absence
of murrelets, and whether a stand is occupied by murrelets. The
protocol defines an occupied stand as follows:

An occupied stand is defined as the stand of potential

habitat where murrelets have been observed exhibiting

behaviors which have been observed in stands with

evidence of nesting. These behaviors have been termed

subcanopy behaviors . . . . We feel that subcanopy

behaviors strongly indicate the stand is a nest stand

or that the stand has some importance for breeding.
Defendants’ Exhibit -, p. 4 (emphasis in original).

The protocol makes clear that detections only indicating
presence do not rise to the level of occupancy detections. Id.
The criteria for determining that a stand is occupied are set
forth in the protocol, and include active nesting, detection of
eggshell fragments, fecal rings, subcanopy flight and perching
and certain bird calling. Defendants’ Exhibit 3, p. 13.

The obvious purpose of determining what the protocol refers
to as "occupied" is to protect nesting murrelets. The primary

reason the species utilizes these forest areas is for nesting and

breeding. 57 Fed. Reg. 45328-29. As described in defendants’



August 23, 1995, Memorandum, it was precisely because of the
species nesting habits -- combined with its highly secretive
behavicr -- that the protocol was developed, and it is the
judgment of the agencies’ experts that actual detection of a nest
"is not the only, or the exclusive, reliable indicator of
nesting." Defendants’ Exhibit 1, p. 2.

The main import of plaintiff’s argument is that, in the view
of plaintiff’s experts, a nesting determination may be made based
only on those criteria which include active nesting, eggshell
fragments, or fecal rings. However, it is the judgment of the
agencies’ experts that nesting can be detected through evidence
other than these criteria, as set forth in the protocol.. Because
the judgment of the agencies’ experts is due deference, this
Court should not engage in a weighing of expert opinion, but

should uphold the agencies’ position. Marsh v. Oreqon Natural

Resources Council, 490 U.S. 360, 376-377 (1989) (" [W]le must defer

to the ’informed discretion of the responsible federal

agencies’"); Mt. Graham Red Squirrel v. Espy, 986 F.2d 1568, 1576
(9th Cir. 1993) (though court may find contrary views more
persuasive, "an agency must have discretion to rely on the
reasonabie opinions of its own qualified experts., ., .").

Defendants interpretation of Section 2001 (k) (2) provides for
full and meaningful implementation of Congress’ express direction
‘that sales should not be released if theﬁe?were.in areas where
endangered or threatened species are ﬁEEEi;g. Further, nothing
in the legislative history reflects that Congress intended for

the agencies to pursue less protective measures that would not



protect against jeopardy to the species. Though the legislative
history is far from clear, references in the floor debate
indicate that Congress did not intend for the agencies to proceed
with sales that would jeopardize listed species:

The Gorton amendment releases 375 million board feet of

timber sales in western Oregon that were previously

sold to timber purchasers. Most of these gales,

originally authorized by the Northwest timber

compromise amendment of 1989, were determined in the

record of decision for President Clinton’'s option 9

plan not to jeopardize the existence of any species.

To ensure further protections, the Gorton amendment

includes provisions prohibiting activities in timber

sale units which contain any nesting threatened or
endangered species.

141 Cong. Rec. § 4881. A
This passage clearly conflicts with plaintiff’s contention
that Congress intended these sales to be harvested, even though
to do so would jeopardize the murrelet. Plaintiff relies on
other statements from floor debates and activities in House
committee to support its contention that Congress expressly
intended the agencies to harvest sales which would jeopardize the
murrelet, but such statements conflict with that above. While
defendants do not have the opportunity to address each instance
of legislative reference cited by plaintiff, defendants note that
activities in House cdmmittees never presented for a vote to the

full House are not meaningful indicators of Congressional

intent, see, Firestone Tire & Rubber Co. v. Bruch, 489 U.5. 101

’

114 (1989), and that post-enactment statements of legislators are

entitled to little, if any weight. See, Consumer Product Safetvy

Comm’'n v. GTE Sylvania, Inc., 447 U.S. 102, 118 (1980).

Plaintiff also relies heavily on the remarks of Senator Gorton,



but the remarks are riot clear evidence that Congress intended the
expert agencies to ignore their best scientific information and
make determinations about nesting based only on certain specific
criteria, to the exclusion of other criteria judged by the
agencies to be probative. In any event, as noted, the
legislative history is not clear, and should not be utilized as a
basis for rejecting an otherwise permissible interpretation of a
statute by the administrative agency éharged with implementing
the statute.

V. CONCLUSION

Plaintiff’s request for preliminary and extraordinary relief
should be denied. There is no need for such relief because the
agencies retain the discretion to release sales under Section
2001 (k) (1) beyond September 10, 1995. Further, plaintiff can
demonstrate no harm, and has not demonstrated a likelihood of
success on the merits.
Dated: .7 September 1995
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IﬁTRODUCTION
Plaintiffs Pilchuck Audubon Society, et al. (collectively,
"Audubon") respectfully seek a preliminary injunction to halt the
imminent destructibn of old-growth national forast stands used for
nesting by the threatened marbled murrelet.' The U.S. Fish and
Wildlife Service ("FWS") has determined that logging of tHese
stands is 1likely to jeopardize the, continued existence ©f the

murrelet. Harvest of these areas would violate the logging rider

v @ N 00! e W N e

to the Fiscal Year 1995 Emergency Supplemental Appropriations for
10} Disaster Relief and Rescissions Act, which prchibits the release
11] and logging of acreage where threatened birds are "known to be
12 nesting.® A preliminary injunction is necessary to aveid
13 irrepafable harm to the murrelet and preserve the status quo until-
14f the case can ba decided on its merits.

15 FACTUAL BACKGROUND

16l 1. THE MARBLED MURRELET AND THE PACIFIC SEABIRD GROUP PROTOCOL
17 The marbled murrelet is a shy, robin-sized seabird that nests
18| in old~growth and mature coastal forasts in Washington, Oregon, and
19| California. See Declaraticn of S. Kim Nelson at § 5. The murrelet
20| spends most of its time feeding and resting at sea and cemes inland
21| only for nesting purﬁoses. Id. at 9% 8, 11.

22 The marbled murrelet is extremely secretive during its inland
23] flights., Id. at § 9. The murrelet relies on stealth, speed, and
24| the concealment provided by a closed forest canopy to protect its

25

26 ! If the U.S. Forest Sexrvice ("USFS") releases the disputed
timber sales for logging before resoliution of this motion,

27| Audubon requests that the motion be treated as a motion for
temporary restraining order.
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1| nests from avian predaters. JId. Moreover, the murrelet does not
2| construct nests, but uses large limbs, natural deformations, and

other structures characteristic of old-growth trees as nesting

w

platforms. JId. at € 8. For these reasons, it has been extramely
difficult for human researchers and observers te locate actual
murrelet nests. Id. at 99 5, 9, 11-13.

In response to this di_fficulty, the Pacific BSeabird Group :

("PSG"), the lead scientific society coordinating research on the

b 8 N 00 »n

species, has developed and paeriodically refined a survey protocol
10| to detect the presence or probable absence of murrelets in a forest
11] stand. JId. at ¥ 10. This protocol has gained "nearly universal
12| acceptance by the scientific community and public agenciaes" and "is
13| the generally accepted scientitic mnethodolegy employed to datermine
14| vhether marbled murrelets are located in, or making use of, a
15| particular inland forested site fof nesting purposes." Marbled
16] Murxelet v.  Pacific Lumber Co,, 880 F. Supp. 1343, 1350-51 n.1S
17| (N.D. cal. 1995) (appealv docketed). The protocol has been adoptec-i
18§ for use by the USFS, the FWS, and- other land management and
19| wildlife agencies. Nelson Dec. at § 10. |

20 The PSG protocel classifies certain types of behavior as
21| evidence ofA occupancy of a forest stand by marbled murrelets. Id.
22| at 99 10-11. Sstudies have linked these behaviors to nesting in a
23] forest stand. Id. at 4Y 11-12. Based on these factors and the
24| extreme difficulty in locating actual murrelet nests, researchers
25| and agency land managers conclude a forest.stand is being used for
26 nesting when surveyors have observed occupied behavior in the

27| stand. 1Id. Further investigation to locate a nest is extremely

Sicrra Cud Legal Defensa Fand
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1§ 4ifficult and expensive, is not required under the protocol or USFS

policy, and has not been pursued on the timber sales at :Lssﬁe in

N

this case. JId. at g% 12-13,

W

II. THE OCCUPIED § 318 TIMBER SALES

The FWS added the Washingten, Oregon, and California
populations of the murralet to the federal list of threatened
species on September 28, 1992, primarily because of tha destruction
and fragmentation of the species’ nesting habitat. 57 Fed. Reg.

v e N 0 s

45328 (Oct. -1, 1992); Nelson Dec. at g 6-7. Fellowing tha

10f listing, the USFs reinitiated consultatioﬁ with the FWs uﬁder

11| Endangered Species Act § 7(a)(2), 16 U.S.C. § 1536(a) (2), regarding

12| the effects of 88 timber sales on the murrelet. The sales had been

13| awarded under Section 318 of the Department of Interior and Related

14| Agencies Appropriations Act for Fiscal Year 1990, Pub. L. 101-121
15| (103 Stat. 745), and are commonly referred to as § 318 sales. Much

16| of the timber volume in the sales had been 1o§qed prior to listing.

17| FWS, Final Biological Opinion regarding the 60 renainihg Section

18] 318 timber sales at 3, 7-9 (June 12, 1995) ("1995 BiOp") (appended

19§ a8 Exh. C to Declaration of Adam J. Berger, filed herewith).

20 The FWS concluded that further logging of 77 of the sales

21| would 1likely jeopardize the continued existence of the marbled

22| murrelet because the sales were occupied by murrelets or had not

22| been properly; surveyed to determine occupancy. See FWS, Final

24| Biological Opinion regarding the Section 318 timber sales (May 11,

25| 1994) ("1994 BiOp") (Berger Dec. Exh. A); Letter from FWS to Forest

261 Supervisor, Siskiyoﬁ NF, (June 15, 1994) (Berger Dec. Exh. B).

27| Seventeen sales subsequently were released when surveys failed to

Sig-ﬂsblqd”mflﬂ
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datact occupancy; three nore sales were modified to exclude
occupied units and released. 1995 Biop at 1-2.2
III. THE FISCAL YEAR 1995 RESCISSIONS ACT

On July 27, the Presidant signed into. law the FY 1995
Rescissions Act, Pub. L. 104-19 (109 Stat. 194). Section 2001 of
the Act is a lengthy rider devoted to timber issues principally in

the Pacific Northwest. Section 2001(k) deals specifically with

timber sales awarded under § 318 that have been delayed by
environmental review (complete text appended as App. A).

Section 2001(k) (1) requires the USFS to reléase most § 318
sales for logging within 45 days "[n]otwithstimding any other
provis:ion of law" and without any change in the original terms of
the sale. However, the Act also states that "[n)o sale unit shall
be released or completed under this subsection if any threatened or
endangered bird species is known to be nesting within the acreage
that is the subject of the sale unit." § 2001(k)(2). The Act
requires the USFS to provide the purchaser an equal voluma of
replacement timber within 45 days for any unit that cannot be
released under § 2001(k)(2). Seeg § 2001(k)(3).

DISCUSSION
I. STANDARD OF REVIEW

In the Ninth Circuit, a court must consider three factors in
ruling on a motion for preliminary injunction: (1)} plaintiffs’
likelihood of success on the merits; (2) whether the balance of

irreparable harm favors plaintiffs; and (3) whether the public

? The 1995 BiOp also contained a reasonable and prudent

alternative that would allow harvest of surveyed, unoccupied
units in other sales. JId. at 19,
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1] interest favors issuance of the injunction. gCaribbean Marine
2| Services Co. v. Baldridge, 844 F.2d 668, 674 (9th cir. 1988). The
3| first two parts of this standard represent a "’‘continuum in which
4| the required showing of harm varies inversely with the required
5] showing of meritoriousness.’" Republic of the Philippines v.
6| Marcos, 862 F.2d 1355, 1362 (9th Cir. 1988), gert. denied, 490 U.s.
7{ 1035 (1989) (uites omiﬁted). Courts have oftan issued preliminary
g| injunctions halting 1logging on the national' forests where
g] environmental requirements have not been observed. See Pacific
10 ve ouncil v , 30 F.3da 1050 (sth Ci.r. 1994), gert.
11] Senied, 115 S. Ct. 1793 (1995);'@&%&_&;@&;, No.
12| ©91-522R (W.D. Wash. Sept. 16, 1992) (copy appended as App. B). _
13 ~ The Administrative Procedure Act, 5 U.S5.C. § 706 (2) (A),
14| directs the Court to hold unlawful and set aside agency action if
15] it is arbitrary, capricioua, or otherwise not in accordance with
16| law. In this case, destruction of occupied murrelet habitat is
17| contrary to § 2001(k)(2) of the Rescissions Act and is arbjtrary
18] and Eaéricious because the best scientific evidence and settled
19 .agency practice establish that murfelets are "known to be nesting®

20| in such forest stands.

21)] II. LOGGING OF THE OCCUPIED SALE UNITS WILL CAUSE IRREPARABLE HARM
TO THE THREATENED MARBLED MURRELET

22 There is no guestion that logging of the occupied units will -
234 cause irreparable harm to the marbled murrelet. Harvest of these
24 units will destroy 10-20% of all known active occupied sites in
25 Oregon and Washington. 1995 Biop at 14. The FWS twice has
26 concluded that loss of these units wiil jeopardize the continued
27 existence of the threatened species. I4. at 17; 1994 BiOp at 5.
ity
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1 The USFS’s chief narbled murrelet researcher, the federal
2| Forest Ecosystam Management Assessment Team ("FEMAT"), and the

Marbled Murrelet Recovery Team have stressed the need to protect

[~

aAll known murralet-occupied nesting sites. gSee Ralph, C.J., et al.
Ecology and Censervation of the Marbled Murrelet in North America.
USDA Forast S.rvici Gen. Tech. Rep. PSW-152 (1995) at 17 ("([Wle
strongly suggest that 2 prudent strategy would be to curtail

further loss of occupied nesting habitat in at least Washington,

0 o« S A b

Oregon, and California.") (Berger Dac. Exh. D); FEMAT, Forest
10| Ecosystem Management: An Ecological, E‘conomic and sﬁcial Assessment
11| at IV=-164 (July 1993) (Berger Dec. Exh. E); Letter from Marbled
12| Murrelet Recovery Team to Marvin Plenert at 2 (April 14, 1994)
13| (Berger Dec. Exh. F). The § 318 sites represent some of the best
14| remaining murrelet nesting habitat in the Pacific Northwest.
15| Nelson Dec. at 99 4, 15.

16 Logging that Jjeocpardizes the  continued existence of the
17| marbled murrelet threatens "incalculable harm." Sierra Club v,
18| Marsh, 816 F.2d 1376, 1383 (Bth cir. 1987). Replacement nesting

19} habitat cannot be created or bought; its destruction is irreparable

20f and cannot be compensated by monetary damages. See Seattls Audubon
21! Soc’v v, Evang, 771 F. Supp. 1081, 1093 (W.b. Wash. 1991), aff’d,

22| 952 F.2d 297 (sth cir. 1991) ("sAs").

23 Oon the other side of the scales, a preliminary injunction
.24 wouid cause no irreparable harm to the Usf‘s or the timber sale
25§ purchasers. The sales have been suspended for almost three years;
26] another few weeks will make no difference. Moreover, the

27| Rescissions Act requires the USFS to provide replacement timber for
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1| any sale units that ultimataly are not released; even a permanent
2| injunction would work no irreparable harm. The balance of harms
3| clearly favors issuance of a preliminary injunctien.
4| TII. THE PUBLIC INTEREST FAVORS A PRELIMINARY INJUNCTION
5 This case implicates three public interests of the highest
s| order: "the declared naticnal policy of saving endangered
7| species,” Jennessee Valley Auth, v, Hill, 437 U.S. 153, 184 (1978);
g| the "manifest interest in the preservation of old growth treaes,"”
o| Pilchuck Audubon Soc’y v, MacWilliams, 19 ELR 20526, 20529 (W.D.
10{ Wash. 1988); and "the interest in having governmént officials act
11{ in accordance with the law." SAS, 771 F. Supp. at 1096. These
12 interesté support grant of a pfeliminary injunction. '
13§ IV. AUDUBON IS LIKELY TO PREVAIL ON 'I'HE.MERITS OF ITS CLAIM
14 | Section 2001(k) (2) of the Rescissions Act prohibits the USFS
15| from releasing any timber sale unit in which a threatened species
16| i®s "known to be nesting.®™ For the past five years, occupancy as
17 determined under the PSG protocol has been accepted by the USFS,
ia the FWS, and independent murrelet experts as the criterion for
19| establishing nesting use of forest stands. Settled agency practice
20| and the best available scientific data dictate that occupied units
29] are areas where murrelets are "known to be nesting" and cannot
22] lawfully be logged under the Act.
23 This conclusion is explained in the daclaration of S. Kim )
24 Nelson, former chair of the PSG’'s Marbled Murrelet Technical
25} Committee and one of the nation’s leading murrelet researchers.
26f Ms. Nelson describes the extreme difficulty in finding actual
27| murrelet nests, the established links between oc¢cupied behavior and
708 Semad s Bk 30
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nasting use, and tha adoption of the PsG protocol by all concerned
agancies as the determinant of known nasting areas. §Sese Nelson
Dec. at 49 8~14. She further explainé that the agencies do not

bother looking for individual nests after occupancy has been found

n & w N M

and that "efforts to find nests in the § 318 sales have been non-
existent." Id. at § 12. Ms. Nelson concludes that "“Marbled
Murrelets are nesting in stands where occupied behavior has been

observed"” and "nests would ba found in all stands of suitable

v | N O

habitat where occupied behaviors are observed” ig limited agency
10| resources allowed. JId. at § 14.

11 These conclusions are confirmed by the USFS’s own practica.
12| In the agency’s recent comprehensive repecrt on the murrelet, C.J.
13| Ralph, the USFS’s leading murrelet researcher and co-author.of the
14| PSG protocol, writes:

18 We believe that the most ocbjéctive method of determining

habitat relationships is the detection of birds in the
16 forest.... Stands where
shou e_treated as { ey contaj
17 ++s+[S)tand use during the breeding season should remain
the criterion of breeding for management purposes....
18
Ralph, et al., supra, at 8 (emphasis added).
1% '
Similarly, the Forest Supervisor of the Siuslaw National
20
Forest, which contains the vast majority of the occupied § 318
21
units, recently wrote, "I believe that the harvest of sale units
22 '
that we have determined to be occupied by murrelets would violate -
23
[the Rescissions aAct]." Memorandum from James R. Furnish to
24
Regional Forester, R<6 (July 24, 1995) (Berger Dec. Exh. G). The
25
supervisor notes that protocol surveys "1) incorporate the best
26
information from the scientific community, and 2) have raceived
27 )
extensive interagency review and have been accepted as the means to
. S'manbhgdbd‘ﬂ_lhd
MEMO IN SUPPORT OF PLAINTIFFS’ TUS Secoad Avense, Suile 203

MOTION FOR A PI/TRO -g - hﬂ?ﬁ::;g:;g:

s TR LT TeIAtA T vrs e m "orA AAA AAw TUT -y reTT o




1 mwmmwﬂm." 1d. (emphasis
é added). He concludes that "surveys done according to establisghed
3| protocel are our only prudent means to determine whether a stand
contains nesting murrelets, and have been accepi:ed as the means to
determine nesting by Federal agencies in the Pacific Northwest

concerned with management of marbled murrelets." Id.

S o0 O

The FWS alsa treats occupancy under the PSG protocol as
'determinat'ivc of nesting use. The § 318 biological opinions rafar

v o™

to the occupied units as "occupied muneleﬁ nesting habitat," i159%
10| Biop at 1, 13, 18; 1994 Biop at 15, and note tha£ it is "extremely
1i “difficult to detect [) nesting stands, even when using the best
12| available survey resources."” 1995 BiOp at 20.

13 Finally, the PSG protocoi has received judicial imprimatur as
14| "the generally accepted methodology employed to determine whether
15| marbled murrelets are located in, or making use of, a particular
16| inland forested site for nesting purposes.” ug_r_gl._gc_!_ugr;;_e_;l._g, 880
17{ F. Supp. at 1350 n.1S. |

18 The intént of § 2001(k) of the Rescissions Act is to release
19| awarded timber sales that have been detained by environmental
20{ reviews while protecting the active nesting areas of threatened
21] birds. No report accompanied the enacted law. However, an
22] earlier, vetoaed version of the Act contained an identical provision

23] that was explained in an accompanying comittee report:

24 The harvest of many of these sales was assumed under the
President’s Pacific Northwest forest plan, but their release
25 has been held up in part by extended subseguent review by the
U.S. Fish and Wildlife Service. The only limitation on
26 release of these sales is in the case of any threatened or

endangered bird species with a known nesting site in a sale
27 unit. ’
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141 Cong. Rec. H5050 (daily ed. May 16, 1995). .
As explained above, the USFS, the FWS, and independant

murrelet experts all consider occupied units to be "xnown nasting

'site(s]." Moreover, release of occupied units specifically was not

assumed in the President’s Forest Plan. See 1995 Biop at 13.
Harvest of the occupied nesting units is neither compelled by nor
parnitted under the Rescissions Act.

Defendants may rely on the floor statement of Senator Gorton
on the day the Rescissions Act passed the<Senat9 to arque for a
more restrictive construction of § 2001(k)(2). See 141 Cong. Rec.
510464 (daily ed. July 21, 1998). Senator Gorton claims that the
authors of the logging rider rejected an Administration request to ‘
include the definition of "occﬁpancy“ in (k) (2) following 'the veto
of the earlier bill. Id. The Senator also claims that "the
administration must provide physical evidence that the bird is

‘nesting’ in that unit" before inveking the provisions of (k) (2).

.Id. The Senator’s statements do not change the conclusion that

- logging of the occupied units would violate the Rescissions Act.

First, no resort to legislative histery is necessary or

appropriate, because the language and purpose of § 2001(k) (2) are

clear on their face. Rumsey JIndian Rancheria Wintun Indians v.
Wilson, 41 F.3d 421, 426 (9th Cir. 1994). Congress passed a law

that protects "known nesting sites" of threataned birds, whiech in
the case of the marbled murrelet are occupied forest stands. See
Asgrow Seed Co. v. Winterboer, 115 S.Ct. 788, 793 (1995) ("When

terms used in a statute are undefined, we give them their ordinary

meaning").

’ Sicrra CIab Logal Defonse Pund
MEMO IN SUPPORT OF PLAINTIFFS’ 705 Secand Aveaue, Sl 200
MOTION FOR A PI/TRO -10- e v 006 301148

IO TTAIAT YUY o ®CON AAA Anwm TUT TyTITT eR/TT 0N




W @ 06t W N e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

-~

Second, a single legislator cannot ascribe content to a
statutory phrase that is contrary to the plain meaning of the words
and to settled agency and scientific usage. Cf. United Stateg v.
Shawy, 936 F.2d4 412 (9th Cir. 1991). Indeed, "[s)tatements or
comments ¢of individual Senators or Representatives on the floor of
either House are not to be given great, let alone controlling,
weight in ascertaining the intent uf Congress as a whole." City of
Burbark v. Lockheed Air Terminal Inc., 411 U.S. 624, -642 n.1 (1973)

(Rehnquist, J., concurring); see also Garcia v. United States, 469
U.S. 70, 76 (1984); Coali fo) V.

Edison, _971 I-‘.Zd 219, 227 (9th Cir. 1992), cert. denjed, 113 S. Ct.
1361 (1993). This is especially so when these statements pertain
to technical minutia of a rider to a multifaceted bill dealing at
its core with unrelated matters -- disaster relief and deficit
reduction -- that command overwhelming Congressional support.

Giving undue weight to Senator Gorton’s eleventh hour remarks would

condone ‘stealth legislation’ of the worst kind. See Friedrich v,
Clty of cChicago, 888 F.2d 511, 517 (7th Cir. 1989), judagment

vacated, 499 U.S. 933 (1991).}

 In addition, the Court should note the factual errors in
Senator Gorton’s floor statements. For example, the Senator ‘
asserts that "harvest of these sales was assumed under the
President’s Pacific Northwest forest plan." 141 Cong. Rec.
S$10464. Logging of the occupied sites specifically was not
assumed. 1995 BiOp. at 13. There is absolutely nothing in the
record to suggest that Congress as a whole voted to override the
Forest Plan or jeopardize the continued existence of the marbled
nurrelet. See Schweqmann Brog, v, Calvert Distillers Corp., 341
U.S. 384, 395-96 (1951) (Jacksen, J., concurring) (eschewing
reliance on "statements from floor debates, not always
distinguished for candor or accuracy").
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Third, the refusal of the authors to include the definition of
occupancy has 11t£13 ﬁrobativc value. Following the initial veto,
Congressional managers pushed the new rescissions bill through so
quickly that no reports accompanied the bill. The managaers strove
to keep changes to the original bill to a minimum. 141 Cong. Rec.
510463, The failure to mantion "occupancy" one way or the cther
may be an artifact of tkis process. It certainly does not
represent rejection by Congress as a whole of the uni\'rersally
accepted method for identifying known murrelet nesting habitat.
Sge bitt v eet me Commun é :
oregen, - U.S. -, No. 94-859, slip op. at 18 (June 29, 1995).

Fourth, ¢to the extent Senator Gorton demands "physical
evidence™ of nesting, the PSG protocol meets -his concern. All
indicators of occupancy require actual, visual observation of
marbled murrelets in specific forest stands. Nelson Dec. aﬁ q 11.
Identifying suitable habitat is not enough.

.In_snort, the plain language of § 2001(k)(2) and the prior
committee report express a clear intent to protect known nesting
areas. For the marbled murrelat,.the best available science and
longstanding agency practice define occupied sites as known nesting
areas. Accordingly, these areas cannot be logged consistent with

the Rescissions Act. In addition, interpreting the phrasae "known

2o be nesting"” to exclude ocﬁupied sites is arbitrary and

capricious because it is contrary to the best available scientific
data, the consensus on management and study of the species, and the

settled practice of the USFS itself.
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CONCLUSION

For the reascns stated above, the Court should grant Audubon’s

motion for a preliminary injunction.
Respectfully submitted this [Df; day of August, 1995.

(WSB¥ 24426)
ER (WSBF 20714)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffs
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IN THE UNITED STATES DISTRICT COURa CLERK US DisThu
FOR THE WESTERN DISTRICT OF WASHIN

- C95-1234,

COMPLAINT FOR
DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF

PILCHUCK AUDUBON SOCIETY;

OREGON NATURAL RESOURCES COUNCIL;
PORTLAND AUDUBON SQCIETY;

BLACKX HILLS AUDUBON SOCIETY; and
COAST RANGE ASSOCIATION

Plaintiffs,
V.

HAND DELIVERED
mser O pecp By CEP

DAN GLICKMAN, in his official
capacity as Secretary of the

Tl Vel Saal? Nt " Vel Vel Wil Vsl Vgall Vel Vsl OaaaslV Yl Wl Vsl

United States Department of COPY RECEWVED
Agriculture; and UNITED STATES -
FOREST SERVICE AUG 10 1225
Defendants. TIME: q:50 .
UNITED STATES ATTCRNEY

Seattts, WA

INTRODUCTION

1, By this action, plaintiffs Pilchuck Auduben Sociaty, et
al. (collectively, "Audubon") seek to protect the threatened
marbled murrelet from risk of extinction caused by logging of its
old-growth and mature coastal forest habitat. Specifically, -
Audubon seeks a declaration that logging of national forest
timber sale units occupied by marbled murrelets is arbitrary and
capricious and violates the logging rider to the Fiscal Year 1995

Emergency Supplemental Appropriations and Rescissions Act, Public

Sierre Qub Legw Deferas Fand
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1| Law .104-15 (109 Stat. 1%4). Audubon also seeks an injunction to
2| prevent logging of thesa units and aveid jeopardy to the

continuaed existance of the threatened marbled murralet.

3

4 JURISDICTION

5 2. This Court has jurisdiction over this action under 28
6] U.S.C. § 1331 (fedaral gquestion).

7 ‘ 3. Vanue is proper in this diastrict under 28 U.S.C. §

sl 1391(e) becausa a substantial number of the timber sale units in
o] controversy are located in this district and one or more of the

10| plaintiffs resides in this district.

11 ' PARTIES
12 4. Thae plaintiffs in this action are:
13 A. Pilchuck Audubon Society, a registered Washington

14| non-profit corporation dedicated to protecting, conserving, and
151 enjoying the State of Washington’s wildlife and other natural
16 resources. Pilchuck Audubon Society's principal place of °

17[ business is in Everett, Washington and its approximately 800

18| members live in and around Everett, ﬁashington.

19 B. Portland Audubon Society, a registered Oregon non-
20 profit corporation dedicated to protecting and congerving the
21 wildlife, 1ands, waters, and natural resources of the Pacific
sa ] Northwest. Portland Audubon Society’s approximately 5,000

29| members live in and around Portland, Oregen.

24 c. Black Hills Audubon Society, a registered

25| Washington non~profit corporation dedicated to protecting,

26| conserving, and enjoying the State of Washington’s wildlife and

27 other natural resources. Black Hills Audubon Society’s principal

Sigrra Clud Legal Deferee Fune
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place of business is in Olympia,.Wnshinqtcn and its approximataly
750 membars live in and around Olympia, Washington.

D. Oregon Natural Resources Council ("ONRC"), a
registered Oregon non-profit corporation with its principal place
of business in Portland, Oregon and 6,000 members throughout the
Stata of Oregon and the Pacific Northwest. ONRC and its members
are dadicated to protecting and censerving Orégon's wildlita(
lands, waters, and natural resources, including the narbled
nurrelat and the coastal old-growth forests. _

E. Coast Range Association (“CRA"), a non-profit
organization formed under the laws of thae State of Oregon with
its'priqary place of business in Newport, Oregon. CRA is
dedicated to the goals cof protécting the forests of the Oregon
Coast Range from unwise use and fostefing nev visions of
environmental stewardship, long—term sustainability, and
bioclogical diversity that include healthy populations of the

animals that occur naturally throughout the Coast Ranga. CRA

- represents hundreds of nembers who enjoy the birdwatching and

other recreation that marbled nurrelets provide, as well as
business members and individuals- whose livelihood depends on the
Coast Range tourist indusfry, which is in turn dependent on the
healthy forests and bird populations of the Oregon Coast Range.
5. Plaintiffs and their menbers use coastal old-growth
forests, the habitat of the marbled murrelet, for birding,
wildlife observation, nature photography, aesthetic enjoyment,
and other recreational and educational activities. Plaintiffs’

members derive scientific, recreational, aesthetic, and

' Sierra Oub Layd Wm'ci'sni
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conservational benefit and enjoyment from the existence of the
marbled murrelet in the wild. These intarests will be |
irreparably damaged if defendants disregard their statutory
duties, as described below, and permit the destruction of ‘the
marbled murralet’s occupied nesting habitat.

6. The aesthetic, conservational, recreational, and
scientific intarests of plaintiffs and theif members have been,
ara being, and, unless the relief prayed for herein is granted,
will continue to be.adversaly affected and lrreparably injured by
logging of the murrelet’s occupied old-growth nesfing habitat on
national forest lands. Plaintiffs have no adequate remedy at
law.

7. Defendants in this action are:

A. Dan Glickman, in his official capacity as
Secretary of United States Department of Agriculture.

B. The United States Forest Service, an agency of the
Department of Agricﬁlture charged with management of the national
forest system.

RACTUAL BACEKGROUND

8. The marbled murrelet is a shy, robin-sized seabird that
spends most of its time faeding at sea and comes inland in order
teo nest. In the Washington, Oregon, and California portion of
its range, the murrelet nests exclusively in old-growth and
mature forest habitat primarily within 50 miles of the coast.

9. The marbled murrelet does not construct nests, but uses
large limbs, natural deformations, and other structures |

characteristic of old—grawth trees as nesting platfotms. The
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nurrelet relies on stealth, speed, and the concealment providea
by a closed forest canopy tc protect its nests from avian
predators. For these reasons, it is also extremely difficult for
human researchers and observers to locate actual murrelet nests.
10. In response to this difticulty, the Pacific Seabird

Group ("PSG"), the professicnal scientific organization that has
taken the lead in coordinating and promoting marbled murrelet ’
research, has developed and periodically refined a survey
protocol to daetect the presence cor probable absence of murrelets
in a forest sta.ndf This protocol has been universally accepted
by the scientific community and federal and state wildlife and
1§nd management agencies as the best available scientific method
to determine when marbled murrelets are making use of a
particular forest stand for nesting purposes. The protocol has
been adopted for use by both the United States Fish and Wildlife
Service ("FWS") and the United States Forest Service ("USFs").

| 11. The PSG protocel classifies certain types of behavior
as evidence of occupancy of a forest stand by marbled murrelets.
Studies have linked these occupied behaviors to nesting in a
forest stand. Occupied behavior, as defined in the PSG protocel,
is generally accepted as an indication of birds making use of a
suitable forest stand for nesting purposes. Based on thase
factors and the extreme difficulty in locating specific murrelet
nests, murrelet researchers and agency land managers consider a
forest stand to contain a nesting site when surveyors have

detected occupied behavior in the stand.
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12. On September 28, 1992, the FWS listed the Washington,
Oregon, and California populations of the marblad mﬁrrelet as a
threatanad fpecies under the Endangered Species Act ("ESAP), 16
U.S.C. § 1531 et seg. Murrelet populations within the three
states have declired dramatically during historic times and
continue to fall at present. The primary threat to the
murrelet’s continued existence is destruction and fragmentation
of its old-growth nesting habitat and associated problems
including increassd nest predation. _

13. Following the listing of the marbled murrelet, the USFS
consulted with the FWS pursuant to ESA § 7(a)(2), 16 U.s.C. §
1536(&)(2), on the effects of existing timber sale activities on
the threatened seabird. On May 11, 1994, the FWS issued a
biologicai opinion to the USFS regarding 88 timber sales awarded
under Section 318 of the Department of Interior and Related
Agencies Appropriations Act for Fiscal Year 1990, Public Law 101-
121 (103 Stat. 745). Most of the sales already had been
partially logged. The biological opinion concluded that further
logging of 76 of the sales would be likely to jeopardize the
continqed‘existence of the marbled murrelet, On June 15, 1994,
the FWS amended the biological opinion to add an additional sale
to the jecpardy list.

14. .The bioclogical opinion, as amended, found that 43 of
the 77 sales contained sale units occupied by marbled murrelets
as determined by surveys in accordance with the PSG protocol.

The biological opinion concluded that there was no reasonable and

prudent alternative to suspension of logging on these sales. The
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remaining 34‘sales had not been surveyed to the PSG protocol.
The biological opinion concluded that logging of these sales had
to be suspended until proper surveys could be completed.
Following proper surveys, unoccupied sales could be raeleased
while occupied sales could not ba logged. '

1S. on June 12, 1995, the FWS released an updated
biological opinion regarding the § 318 sales. The opinion
reports that 17 of the previously unsurveyed sales have been
released as unoccupied. The opinion further authprizes the
logging of three sales that have been modified to exclude
occupied sale units. Of the remaining 57 sales, 46 contain
occupied units and 11 have not been surveyed to protocol. The
biolegical opinion concludes that unoccupied units in the 57
sales can be logged after completion of proper surveys. .On
information and belief, all logging operations are currently
suspended on all units of the 57 sales.

16. ©On July 27, 1995, the President signed into law Publijc
Law 104-19 (109 Stat. 194), the Fiscal Year 1995 Emergency
Supplemental Appropriations and Rescissions Act. ISection
2001(k} (1) of the Act requires the Forest Service to release most
§ 318 sales for logging within 45 days of the law’s enactment
"[njotwithstanding any other provision of law." Thae Forest
Service is not permitted to change the original terms or volumes
of the sales for environmental or other reasons. Id. However,
the Act also provides that "{n]o sale unit shall be released or
completed under this subsection if any threatened or endangered

bird species is known to be nesting within the acreage that is-

T
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the subject of the sale unit." § 2001(k)(2). The Act requires
the Forest Service to provide the purchasef an equal voluma of
replacenent timber for any sale units that cannot be releasad tdr
logging within 45 days. § 2001(k) (3).

17. Subparagraph (k) (1). of the Rescissions Act threatens
imminent release and logging of the 60 occupied and potentially
occupied § 318 sales encompassed by the FWS’s jeopardy biclogical

opinions. Logging of these sales will harm individual marbled

v &8 N o e W N e

murrelets and substantially reduce the likelihood of survival of

[
o

the threataned speciag in the wild.

18; On July 27, 1995, Audubon sent a latter to the USFS and

-

12| the FWs asserting that logging of the occupied § 318 sale units
13| would destroy known murrelet nasting areas, jeopardize the

14 continued existence of the species, and violate the Rescissions
151 Act and EsAa §§ 7(a)(2) and 9, 16 U.S.C. §§ 1536(a) (2) & 1538.

16| The letter regquested the agaencies to respond to Audubon’s

17 assertions and notified the agencies of Audubon’s intaent to sue
18| if the jeopardy sales are released for logging. Neither thé USFS
19| nor the FWS has responded to Audubon’s letter or provided any

20| assurance that the océupied § 318 sales will not be imminently

21| released and'logged.

22 FIRST CLAIM FOR RELIEF

VIOLATION OF THE FY 1995 RESCISSIONS ACT .
23 AND THE ADMINISTRATIVE PROCEDURE ACT
24 19. Plaintiffs incorpcrate by reference all preceding

25| paragraphs.
26 20. Section 2001(k)(2) of the FY 1995 Rescissions Act

»9( prohibits release and logging of national forest timber sale

Sicrra sg::‘hll De¢fense Fund
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units that are being used for nesting by threatenad bira species,
including the marbled murrelet.

21. According to the best scientific information available,
murrelat-occupied sites, as detarmined in accordance with the
Pacific Seabirad Group protocol, are known nesting areas for the
threataened marbled nmurrelet.

22. Logging of § 318 timper sale units found to ba.oocupiod
by marbled murrelets violates § 2001(k)(2) of the FY 1995
Rescissions Act and is not in accordance with law, in violation
of the Administrative Procedure Act, 5 U.S.C. § 706(2) (A).

SECOND CLAIM FOR RELIEF
VIOLATION OF THE ADMINISTRATIVE PROCEDURE ACT

23. Plaintiffs incorporate by reference all p?eceding
paragraphs.

24. According to established practice of the USFS gnd other
federal and state agencies and established usage in the
scientific cémmunity, marbled murrelets are "known ta ba nesting"
in occupied forest stands.

25. Any interpretation or implemenfation of § 2001(k) (2) of
the FY 1995 Rescissions Act that allows occupied § 318 timber
sale units to ba reléased for logging is contrary to this
established practice and usage and is arbitrary and capricious,
in vielation of the Administrative Procedure Act, § U.S8.C. §
706(2) (A).

PRAYER FOR RELIEF
WHEREFORE, ﬁlaintiffs respectfully petition the Court for

the following relief:

A, A declaration that release and logging of § 318 timber

Siarra Clud Legal Defanse Fund
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sale units found to be occupied by the threatened marbled
murrelet is arbitrary and capricious and violates § 2001 (k) (2) of
the FY 1995 Emergency Supplemental Appropriations ana Rescissions
Act.

B. An injunction prohibitiné release and logging of § 318
timbar sale units found to be occupied by the threatened marbled:

C. A temporary restraining order or preliminary injunction
as necessary to preserve the status quo and prevent irraparabla
harm to the threatenad marbled murrelet.

D. - An award of reasonable attorney faes and costg inzurred
in this action.

E, Such other relief as the Court deems reasonable and
necessary.

Respectfully submitted this kfi day of August, 1995,

(WSB# 24426)
ER (WSB# 20714).
Sierra Club Laegal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104

(206) 343-7340

Attorneys for Plaintiffs
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DATE: RApril 27, 199% PERM - 001

POREST SERVICE
Tisber Sale Amendments to PY 1998 Rescission
Effact of Houss Action

Bouss Action: The House passed rescissions to the FY 1995 Appropriations Act
including an eénergency two-year salvage timber sale amendmsnt, as wall ag
provigions related to Sectien 318 of Public Law 101-121. - T

i The procedures under this amendment direct the
pPreparation, advertisement, cffer and awvard of contracts for 3 billion beoard
feet of galvage timber sales in each of two years. An environmental assessment
and a biological evaluation are required for each eala which are deemed to
satisfy Pederal environmental laws and regulations. The intent of the amendment
appears to be that salvage sales with the least environmantal impact will be
offgred first and sales with known impacts will he offered cnly if needed to
meet the volume zequirements of the bill. In addition, sales under this
amendment would not be subject to administrative appeals. Deadlines for
"Judicial review are set. Section {i) (1) of the amendment would require the
release of all volume subject to Section 3iB of Publie Law 101-121 within 30
days of enactment, ST

Bffect of Houge Actiqn:

Background Digcussion- The following describes the required timing and volumeg
of the amendment. The organization capability and environmental effects are
described in the section following the table with the estimated timing and
volume requirementsg.

The emergency salvage sale amendment will become effective upon passage and will
be for a two year period. Assuming that the bill isg Passed by June, 1995, it
will involve three fiscal years; the first year of the bjll would take in the
‘Temainder of FY 1995 and the first half of FY 1996, and the second year of the
bill would include the remainder ©f FY 1996 and the first eight months of Fy
1997. This would split Piscal Years 1995 and 1997, causing implementation
concerns mainly in FY 1997 when the agency would need to make an adjustment bhack
to current salvage direction. Additicnally, to show effects of receipts ang
Costs they must be considered on a fiscal Year basis,

The three fiscal years total salvage program currently planned and required by
the amendment ig shown in the following table. The exacr volume required for rFy
1335 and FY 1997 can not be precisely specified because of the amendment
requirements that 1.5 billion board feet be offered in the firat S0 days of each
of the two years. Typically, the bulk of the Tegular current program is offered
in the second half of the Year. The following table alse reflects the time
frame anticipated for the current program. For FY 1995, the exact volume thas
would be established would depend on the actual date of enactment and the volume
that had been offered in the fiscal year to date. For FY 1997, it is assumed
that after the end of the two year period that the progrem would return to itg
current level of about 1.5 billien board feet. Given these asgumpticens, the
total volume for the thrae fiscal years woulg be 7.150 billion boayrd feeatr,

For FY 1995 full implementation ©f the bill would add an additional salvage
volume of 826 million board feet to the pl1
19396 the bill would require an additional 1,552 byj
to the planned 1.449 billion board feat,

DEFENSE
EXHIBIT



additional 250 million board feet in addition to the 1.5 billion board feat

planned. This would meet the two year volume reqQuirement of 6 billion board
feet as shown in the following table.

Estimated Timing and Velume Requirements

FY 199§ FY 1996 FY 1997
Qtre. 1 2 3 4| 1 2 3 4 | 1 2 3 4
Language | 3.0 [ 3.0 [
Requirement+ } 1.5 .5 .5 .51 1.5 .5 .5 .5 6.000
Curreat .1 .3 1.074 .1 |.362 .362 .363 .362 |.37% 375 .3715 .a9g 4,522
volume | I
Addit. volume -426 .4 |.138 .138 1.138 .138 |.135 .12% 2.628

required by amend, | | [

Total -1 .3 15 8] .5 .5 1.5 5| .s 5 .315 .375 7.150

* The language sets the time frame for two vears beginning with the date of

esnactmant. RAs time moves closer to the end of Fy 1335, the volume amount per figcal

year would shift to more in FY 1996 and rY 1997 and less in FY 199§,

The average annual gsalvage volume for the past five years has been 1.8 billion
board feet s¢ the amendmant would nearly double that amount. The amendment alsc
has a timing requirement tor offering the Balvage for gale. Half of the first
year’s volume of 3 billion board feet would have £o be offered within 90 days of
anactment of the bhill. It ig unlikely that this volume level could be achieved
in 50 days.

The salvage voluma physically available and the capability of the Regions and
Forests to meet the volume Tequirement on an annual basis has been evaluated
through an expedited process.

The following will discuss the organizational capability covering the FY
1995-1997 period with both the current organization using existing rules and the
organiszational capability with the assurption that the ptreamlining provisions
of the amendment were available. The substartive requirements of applicable
envivonmental laws will continue to be met. Alpo discussed are the effects of
the mandated targets as expressed in the amendment. It should be noted that the
figures used are estimates and until actual timber sale layout and volume

determinations are corpleted, one can expect as much as 25% variance frem the
Regicnal estimatep.

Current estimates from the field indicate that the salvage that could be
produced from FY 1995 through the end of FY 1997 would be 4.5 billion beard feat
of salvage. This estimate agsumes that our current erganization continues and
that the current laws and rules continue o exipt ag they are nov. Estimated
volumes by Region are shown in the table below,

or izational C 114 Bxisti iza i i Rul
Total for ry 1995-1997, Bstimated Volume in Million Board Peet
Rl R2 R3 R4 RS R6é RS R9 Ri0 Total
Roaded 764 132 7S £72 850 1,204 160 258 21 4,036
Unroaded 49 4 0 288 17 S0 5 2 1] 418
Total 813 136 75 860 867 1,254 165 260 21 4,451



The estimated receipts ar9 greater than the coat estimates for the ¢.5 billion
board feet pProgram. The nutnbersg by year are: FY 1995, $17¢ millien in costs,
$94 million in 35 percent payment to states, $375 million in receipts, for a net
of $105 million; FY 1996, 8139 million in costs, $82 million in 25 percent
payment to states, $330 in receipts, for a net of 9109 million, and ry 1997,
$140 million in costs, $69 millien in 45 percent payment to states, $375 million -
in veceipts, for a nst of $6g million, There should be sufficient salvage sale

funds to meet the program needs if the timber values remain at the current
level,

Orx=t te - QRA L ~§el-Veb 4 ablream ping Proy Qng O pmendmen A e
FPield sstimates wore based en the organiszational capability with the assumption
that the streamlining provisions of the amendment were available. Substantive
reQuirements of applicable envircnmental laws will continue to be met. Current
estimates from the field would indicate that it is not pomsible to achieve the
entire amount proposed in the amendment, but that the salvage that could be
produced from FY 1995 through the and of ¥y 1997 would be 5.4 billion board fest
of malvage (mee table below). This sstimate sssumes that "expedited fire
contracting procedures® can be used, that the Federal Workforce Restructuring
Act of 1994 will not apply to agy employee that we might rehize, and that
rescurce gpecialists will be available through contracting.

Since there is subatantial uncertainty in the field about centracting thie type
©of work, how many employeee might be willing to return to work, and the
availability of FTE’s under tha ceiling, the estimate of 5.4 billion board feet
may or may not be conservativa.

There is a significant logs through deterioration during the first year which
&ccounts for a substantial amount ©f the difference betwean the ~volume
physically available and the volume Possible with our organigzational
capability. A salvaye volume of 3.3 billicn in FY 199% would be required to
"capture® this volume, however a maximm capability of around 2 billien is al:
that ane could realistically expect with the time zemaining in the tiscal year
and the resources that are available to do the work, regardless of additional
authorities which may be given. Rdditional logses occur when the gize of the
material is smaller since it becomas unmerchantable sooner.

Other factors such ag limited availability of biologists have forced Regions to
make decisicns about what Programs will have priority consideration. while
salvage remaing a high priority, in some instances biologists’ time is allocated
to renewal of range permits so that range permittees may continue thair

pPermits. The more durable species will be salvaged in years two and three along
with new salvage thar we expect to occur in a normal year. It also should be
noted that the "expedited fire contractiang procedures” de not eéxempt the Forest
Service from perscnai service contract rules. An exemption would have allowed
us to let one concract for individuals who could work on a number of different
tagks rather than having to design a contract for each jitam covered.

Rl R2 R3 R4 RS . Ré Ra R Rl10 Total
Roaded 969 136 las 586 1,070 1,405 203 2¢0 S3 4,807
Uarcaded 72 4 0 344 73 80 s 2 0 580

Total 1,041 140 125 830 1,143 1485 208 262 53 5,387



The timing of the 5.4 billion board feet would be as followg: PY 1995, 2.022
billiem; PY 1996, 1.718 billion board feet; and FY 1997 (entire fiscal yeoar)
1.647. MWithout cthe procedural changes, the adminigtrative capability would be
nearly a billion board feet less or 4.5 billion board feet, The estimate algo
assumes that while the procedures are relaxed or eliminated that the fubstantive
requiraments of applicable law will be met. Volume levels by Region ars ghown
in the table above.

The estimated receipts are algo greater than the cost estimates f£or the 5.4
billion board feet program. The numbers by year are: FY 1995, $11 million in
net costs (addicvicnal cost minus the cost reduction fram the current plan), $10
million in 25 percent payment to states, §38 million 4in receipta, for a net of
$17 million; FY 1996, $8 million in net costs, $21 milliem in 25 percent payment
to states, $82 million in receipts, for a net of $53 million. FY 1997, $(-8)
million in net costs, $13 millioen in 25 percent payment to states, $50 million
in receipts, for a net of $45 millien; FY 1998, $3 million in net cogts, 33
million in 25 perceat payment to states, 313 millien in receipts, for a net of
§7 million. There should be sufficient salvage eale funds to meet the program
neads if the timber values remain at the current leval,

Vi da t Amaendment -

Field estimates indicate that while the estimared salvage volumes are
substantial, they fall short of the full amount of the amendment. The Houge
action would require an addition of about 2.6 billien board feet (BBF) cover two
years to the base program, Since the two Year period of the amendment would
begin in FY 19595, three fiscal years would be invelved. Starting with a base
level of 4.5 BBF (for three years) and adding the additional volume needed to
meet the amendment targetg through the middle of FY 97 (2.6 BBF}, would give a
total program of abdut 7.1 BBF for the period ¥FY 95 through the end of ¥Y 1997,
Thie amount is beyond the organizaticnal capability, with the provisiens
applied, as estimated by the Regions. This amount ip also beyond cur estimate
of the maximun economic operable salvage volume meeting the substantive
provisions of Fedsral envirocnmental laws.

e £ g

Increasing the supply of timber through expanded galvage sales has a number of
complex economic ‘and other effects beycnd those measured by the price and
quantity of an increase in volume sold. For example, increaging the supply of
timber nationally reduces the price of all timber sales - both public and
private. Leager term increases in revenue are possible due to increased sales
helping retain more firms in business. Theae effects can be significant in some
local areas although the markets for timber are rapidly becoming regional and
even internaticnal in some instances. Increasgsed sales alsc reduce consumer
prices and reduce exports. Employment in areas with significant unempleyment
and excess mill capacity is increased along with resulting economic activiey,
Federal, State, and local tax reveaues are increased. As a result of increased
employment, public welfare and unemployment costs are reduced in those areas.
Salvage sales are also an important tool for reducing heavy fuel concentrations
and the associated risk of catastrophic fire and the cost of suppressing such
fireg. Fire suppression costs are on a steep upward trend and totalled about
$750 million in PY 1994 for the Forest Service alone. It is not possible to
evaluate zach of these effects in detail.

The sffact on other rescurces from the salvage action are not clearly identified _
at this time as the on groungd dsgegament and salvage sale layout are not yet
completed. It is possible there may be watershed thresholds which will reach
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theiz aapacity because of the salvage, thus having an effect on future green
sales or other rgsocurce management activities. Por example, salvage activitien
in riparian areas which by themselvas may be within the limits of acceptable
change for a watershed, may pPreclude other activities such as timber salas
planned as a part of the regqular sale program, grazing, or mining which may have
also been planned for soms Part of the watershad. These impacts can only be
fully realired during the assessment. While salvage is an urgent and desirable
activity, it must be balanceda against other rescurce management needs now and in
the future. These effects will only be known as the assessments are completed.

In addition to the rescurce concerns identified above, thera is cencern that
litigaticn may be prompted against other programg. For example environmental
qroups likely will argue that the President’'s Forest Plan should undergo new
Endangered Species Act consultation if any significant (volume/area) salvage
cutting is done in owl haditat, if such activity is incongistent with the
salvage that is allowed in the Plan,

Section (i) (1) of the amendment would require the releage of
all volume subject to Secticm 318 of Publie Law 101-121 within 30 days of
enactment with o change in originally advertiged terms and volumas. The
Current remaining volume under coatract awarded during PY 89-90 subject to
Section 318 is approximately 680 millicn board feet. O©Of thig amount, there is
approximately 270-300 millicon board feet propesed for cancellation or suspension
a8 & result of a U.S. Fish and Wildlife Service biological opinion that
indicates harvest of these units ig likely to jecpardize the continued exigrence
of the marbled murrelet, a Species listed as threatened under the Bndangered
Species Act (ESA). The amendment provides a legislative exemption from
provisions of the ESA and would reverse the preposed cancellation or suspension
of this volume and the offer volume would increase accordingly. Receipts would
increase by about $161,000,000 and the Agency would not incur approximately
$60,000,000 of additional costs for Bale cancellazion.



t TITLE II - GENERAL PROVISIONS, Timber Supply, Section

2001. The Forest Service’s planned timber galvage program for fiscal year
1995-36 is roughly 1.5 billion board feet for each figcal year. The Cammittee
fully expects ths Forest Service to meet these Programmed cargets, and undertake
significant efforts to harvest additienal salvage timber to the maximum extent
feasible. ... Purthermore, becausa of the emargency nature of these saleg, the
bill language also provides for an expedited process for legal challenges to any
such timber sale, and limitg administrative review of the sales,
Senate Pill Language: TITLE ITX-GENERAL PROVISIONS, Sac.2001. Timbaer Sales.

Action: The Senate version gives the all the procedural
directions of the House version while not gpecifying the additionmal volume that
would be sold as palvage. It also does not have the rigid time requirements for
the salvage offerings.

Bange Amendments:

The amendments by Senators Burne and Preggler regarding range permit renewal and
other analysis required by NEPA and other applicable laws wvould free up gome
biclogist time to work on other priorities such as salvage. This would produce
scme increase in the organizational capability for salvage in FY 199¢ and FY
1997 by an estimated 64 million board feet (32 MMBF in FY 1996 and 32 MMBF in ry
1897). This volume is gained in the following regions: R3, 12 MMBF; R4, 12
MMBF; RS, 40 MMBF,

Section 318 Salep. Subsection (e) of Section 2001 of the Senate bill concerns
timber gales contracts that are subject to Sectiom 318 of P.L. 101-121. The

first provisiom, 2001 (e) {1), is virtually identical to Section (i) (1) of the
House bill in requiring the award and release of all timber male contracts
subject to Sectica 318 (gee discussion of 318 Sales in the House bill, above).
However, the second and third provisicnms in the Senate bill are not part of the
House language. Section 2001(e) (2) of the Senate bill prohibits the releage or
coapletion of a Section 318 sale unit ", ..if aoy threatened or endangered
species is known to be nesting..." within the uit. Section 2001 {e) (3) requires
that if for any reason a sale cannot be released and completed within the terms
of subsection (e) within 45 days of enactment, the Secretary "...ghall provide
the purchaser an equal volume of timber, of like kind and value, which ghall be

subject to the termg of the original ccmtract, and shall not count against
current allowable sale quantities.”

While the Senate version allows replacement of the volume for units with known
nesting of a listed species, the biological and eccnomic effects of the
ammendmant are nearly the same as the House version. It should be noted that
the replacement volume will have an_effect on the norﬁET“E?EEn—the‘§?6§§Eh_in

that this volume will Be drawn from other arcas where sales are likely to be

~—

preépared in the future.
N ———

The Senate version also ceatains language relating to timber sales offered under
Opticn 9 (April 13, 1994 ROD) of the President’s Plan- Section 2001(b) Thisg
section dirxects the agencies to gsell Sectien 2001 (¢) timber "notwithstanding any
other law including a law under the authority which any judicial order ig
cutstanding on enactment® ag selected by the Secratarigg of Interior and
Agriculture on April 13, 1994, but does not require any specific volume to ba
sold. The ROD does notr actually "specify" any timber sales,



Sectian 3001 (b) declares that the April 13, 1994 ROD timber sales would satisfy
all applicable Federal laws. Section 2001 (c) prohibits courts from issuing
preliminary injunctions or tenmporary restraining orders againgt such salep;
empovers Federal courts to permanently enjoin timber sales that are found to be
arbitrary, capricious, or otherwise sot ig Accordance with law; requires lagal
challenges to be filad within 15 days ©f the initial sals advertigsement;
requires a court decision within 4s days of filing of the complaint; and
prohibits administrative appeals.

Cuzrrent legal challenges to the ROD in the 9th Circuit and D.C. District Court
would continue because thesa casges challenge the law. Because of the provision
in Section 2001(c) directing sale of this timber not withstanding any other 1law,
including a lav under the autherity of which ay judicial order is outgtanding
oo enactment. Courts would be prevented frem issuing sn injunction before
December 31, 1936 if they find a vioclation. New information might result in
legal problams under the 'arbitrary, capricicus, or otherwise not in accordance
with law* judicial review standard of Section 2001(c) (1). Fer example, Judge
Dwyer stated that the ROD would have to be reconsidered if the Supreme Court
Tules against the government and upholds the Sweat Home decision (871 F.Supp.
1291, 1313), but he does not indicate whether it would be a violation of NEBPA,
BSA, or the arbitrary and capricious standard. If the Supreme Court rulesg
against the goverament, a court may rule that timber pales consistent with ROD
are arbitrary and capricious until analysis can be completed on how Sweet Home
changes ths assumpticns underlying the ROD, and the court might issue an
injunction against timber sales in the eatire spotted owl region until the ROD
is reconsidered.

wy



Naticnal Summary of Costs gnd Receipts as Discussed Above

Volume in Millicn Boaxrd Peet, Costs & Receipts in Millions of Dollars

318 Sales- 700 million board feet with additional receipts of $161 million.

FY 1997 FY 1998

(Does not include the $60 million which would be saved because of gale

cancellatiocns which would otherwise be nacespary) .

Opticn 9 sales- Eatimates were not made since the language was ambigucus

ag to the intent of what was incuded.

89

_ FY 1995 Py 1996
Current Plan (bage level)
Volume QOffered (MMBF) 1,574 1,449 1,500
Volume Harvestsd {MMBF) 1,700 1,500 1,250
Total Cost to offer/Sell (million §s) 176 139 140
25% Paymant to States 94 82 69
Total Receipts from Harvest (millien 3g) 378 330 275
Net Raceipts 108 109 66
Distribution of Receipts .
Salvage Sale Fund 176 159 132
K-v 101 89 74
NFF xeceipts 4 0 [\
House (Volumes Showing Organisation Capability with House Provisions Applied)
Additional Timber cfferad/sold (MMBF) 448 269 147
Total additicnal volume harvested (MMBFR) 250 550 225
Additional cost for timber offer/gold
: Mandatory (SSF) (million $s) 34 28 13
Discretionary/Appropriated 0 0 0
Cost reduction from currenmt plan (millien $s) 23 20 21
25% Payment to Staces ' 10 21 13
Additianal receipts from add. har, (millien $s) 38 82 50
Net Receipts 17 53 45
Distribution of Receipts
Salvage Sale Fund 18 39 24
K-V 10 22 13
Volumee mandated by the House Amendment (If organizationally capable)
Additional Timber offerad/sold (MMBP) 826 1,552 250
Total additicmal volume harvested (MMBF) 350 1,447 1,031
Additional cest for timber offer/gold
Mandatory (SSF) (million $s) 64 108 44
Discreticnary/Appropriated 0 0 0
Cost reduction from current plan {(million Se) 23 20 21
Net Cost 41 89 z3
25% Payment to States 10 53 43
Additicnal receipts from add. har. (millien $s) 38 211 172
Nat Receipts -13 69 106
Distribution of Receipts .
Salvage Sale Fund 18 191 83
K-v 10 57 4€



10

11

12

13

15

16

17

18

19

20

21

22

23

24

25

26

28

CERTIFICATE OF SERVICE

The underéigned hereby certifies that on August 14, 1995,
she caused one copy of the foregoing DEFENDANTS’ OPPOSITION TO
MOTIONS FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY
INJUNCTION to be served via telefacsimile machine and by U.S.
mail upon the counsel of record hereinafter named:
MARK RUTZICK
500 Pioneer Tower
888 S.W. Fifth Avenue

Portland, OR 97204-2089
Telephone: (503) 499-4572
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