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INTRODUCTION

Two bille currently under ccnsideration in the Congreas, S.605
(introduced by Senator Dole and others) and H.R. 925 (passed by the
House of Representatives), provide for compensation to a property
.owner whenever federal action diminishes the value of property by
amounts exceeding epecified . percentages. Both bills define
property for compensation purposes as including rights to water.

These bills may have sweeping and disruptive effects on exleting

water management in the United States, especially in the West.
Depending upon how their textual ambiguities are resolved, they

could create a wholly new system of compensable federal water

. "rights," and put the federal courts in charge of defining and
determining the contours of those rights. At minimum, they
threaten to inject the federal courts deeply iInto water rights
administYation, —unsettlifig ~ldngscanding “stdte water management
~.systems.. S T

OVERVIEW OF THE BILLS

The twe bills are generally similar in that they require
compensation whenever federal agency action diminishes the fair
market value of the affected portion of the property by 33 per cent
(S. 605) or 20 per cent (H.R. 925). _S, 605 applies to federal
actions_under any law. H.R. 925_.is limited to federal agency
acticn _taken_under a "specified regulatory law,* which-—includes,
K -among others, federal reclamation laws and the Endangered Species,
Act..-In the water rights context, these limitations are not very
“Bignificant, since the laws specified are by far the most important
ones governing federal activity vis-a-vis water rights in the West,

S. 60S5..18_also broader than H.R. 925 in_ that it requires the
federal government to compensate for state agency actions_that
CHYTY OUt, ars funded by, or aré deleégated rasponsibility under,.a
federal regulatory program. 5. 605 applies to takings of private
property by, among other things, "regulation ... condition or other

5 means.® S. 605 also requires compensation in the amount of the

. diminution of fair market value, or business losses, whichever 18
greater. H.R.'925 applies to actions taken or directed by federal
agencies. It requires compensation only for diminution in fair
market value. - '
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Both bills contain a "nuisance" exception. In S. 605, the
governmant can avoid paying compengation where it can prove that
use of the property would have constituted a nuisance "as commonly h
understood and defined by background principles of nuisance and )
property law, as understcod within the State in which the property . .: ., ..
is situated." H.R. 925 excepts nuisances "as defined by the law:. :z.::.
of a State or ... already prohibited under a local zoning’ R
ordinance," and also excepts agency action where the primary
purpose of the agency action is to prevent an identifiable "hazard - .
to public health or safety . . . or damage to specific property’
other than the property whose use {8 limited.” .

DEFINITIONAL PROBLEMS

Both bills define property to include the "right" to "use" or
"receive" water. S. 605 also includes "property rights provided
by, or memorialized in, a contract." A fundamental determinant of
the affects of these bills is the relaticnship between these
definitions and what might be called traditional water rights
developed in well over a century of state and federal law. In
traditional property law, water rights are regarded as rights to
"uge" water, not to '"receive® it. This suggests that both bills
may be creating a new specles of federal water law. They might,
for example, give customers of water utilities a compensable right
to "receive" water as a matter of federal law, even where they lack
a "water right" under state law.

Furthermere, not all rights to "use" water are considered property
rights under state or federal law, but thegse bills could be read to
give them a right to compensation for interference with their use.
For example, many federal reclamation projects serve recreational
purposes, among others, and many interests could claim a right to
nygse" project water for recreation. A federal court could read
these bills as requiring compensation to a marina owner or sgme
other recreational/tourism interest if water flows or levels are
changed in order to serve other project purposes; €.d., irrigation
deliveries or flocd control.

In the best of circumstances, federal reclamation project water
management is a complicated task, requiring balancing judgments in
determining how best . to serve multiple project purposes like flocod
control,  municipal, industrial and irrigation use, hydropower
production, fish and wildlife mitigation, and sgatisfaction of
Indian water rights.® The spectre of compensation hanging over
virtually evary auch judgment would likely paralyze water managers.

1The reclamation project network permeates the Wesatern states:
The Bureau of Reclamation operates nearly 350 dams and reservoirs,
gsupplies municipal and industrial water toc more than 30 million
people and irrigation water to nearly 10 milllon acres of farmland,
provides flood control, generates hydroelectricity, and {ts
facilities provide more than S0 million visitor-days of recreation

annually.
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~Under these bills, anyone affected by a change in project operation
could have, and would be 1likely to assert, a claim for

compensation.

Many other definitional and related ambiguities in tHese;bills:as
they pertain to water have been noted in a memorandum- prépared by
the Congressional Research Service (April 11, 1995). For example,
the memorandum notes:

The raferences to property or a "portion® of prcperty are also
ambiguous. "Portioen" could be seen as referring to a ghare of
a whole property, ... if one views the overall quantity of
water delivered by the Bureau of Reclamation to a [water)
diatrict as the whole property, of which each farmer receives
an individual "portion." On the other hand, the term might
also mean a part of an individual’s undivided interest ...
The distinction 4is fundamental to interpreting when' the
compensation provisiocns of the bill are triggered.

To the extent such uncertainties remain in any version that becomes
law, they will likely lead to a veritable flood of litigation and
a prolonged period of uncertainty in water rights adjudicatien and
administration.

LIMITATIONS ON WATER MANAGEMENT IMPROVEMENTS

Definiticonal problems aside, both bills literally apply tc changes
in patterns of water use occasioned or facilitated by federal
actions regardless of whether they have a negative impact on crop
production or other economic uses of water. This is because their
compensation requirement can be triggered by any interference with
any portion of any "right" to "use" or "receive" water, whether or
not it has any effect on the creation of economic value with the
water.

The bills’ compensation requirements might well forestall any
action by the United States under reclamation law to reduce or
eliminate subgidies, or promote freer transfers and a more market-
oriented approach to water management in the West -- steps long
advocated by a wide array of governments, water managers and
economists. Even governmental action requiring those it subsidizes
(oftan heavily) to undertake the most medest of conservation
measures - soteps that could be taken at little cost without any
diminution in econemic production - might well be forbidden absent
government compensation.

This 18 particularly troublesome where Congress has recently
restructured federal reclamation projects to direct more
economically and environmentally sensitive management, as it has
done in California’s Central Valley Project, the Central Utah
Project and the Newlands Project in Nevada. Any steps the
Department of the Interior takes to implement these congressionally

3
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. ratified improvements would do'ubtless regult in demands for
compensation by affected interests if these bills became law.

In this connection, the difference between the bi;ls’ diminution of
value standards (33% for S. €05 versus 20%:for:H.R:

.825):48 likely
illusory because both apply to - ‘af ion of the
property. Creative compensation seekers could probably segment
their rights to use or receive water under either bill in such a
way as to qualify for compensation. . Even i{f-a farmer receiving
subsidized federal reclamation water could produce the same crops
with less water, the farmer could still argue that his or her
"right" .to “"receive" water in the reclamation program ought to be
segmented in such small portions as to qualify for compensation if
any part of the water formerly made available is withheld.

WHAT IS A NUISANCE IN THE WATER CONTEXT?

The nuisance defense available under either bill will possibly be
very limited. Because the bills refer expressly tc "nuisance," the
exception may apply only to those activities the courts have had
occasion to declare as common-law nuisances. Almost all of the
case law on nuisance arising out of water use was developed long
ago. In the modern era, states as well as the federal government
have favored regulatory rather than common law approaches to water

. quality, excessive use, water conservation, and related principles
of prudent resource management. These modern restrictions are not
expressly adopted to combat "nuisances," though they reflect the
same general notion of defining the reasonableness of one’s use of
ona’s property in relation to others.

Cage-by-case litigation would be required to determine the contours
of the nuisance defense. Such litigation is almost unimaginably
laborious and inefficient - the prime reason why more generic
regstrictionsg regulating water use were substituted for the common
law of nuisance. These takings bills would in effect promote a
return to such common law litigation, with its well-known
digadvantages, ' -

Ironically, even though nuisance law has traditionally developed in
the state courts, the bills weould put the federal courts in charge
of determining whether particular water uses created nuisances so
as to aveid the need for compensation.

Compensation might aven be required in order to remedy sericus
pollution resulting from irrigation return flows. At Kegterson
Reservoir in California’s Central Valley, for examples, irrigation
runoff from a federal project was drained into a wildlife refuge,
where, as a result of selenium concentration, migratory birds were
saverely affected. Under these bills the government could avoid
. paying the farmers not to produce the polluted runcff that created
the problem only if it could establish, in what could be lengthy
litigation, that the runoff created a legal nuisance. In that

4
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litigation, S. 605 makes clear, the burden of proof would be on the
government.

If the government were required to pay farmers to stop wasteful
irrigation practices that.:caudei‘excessive .runocff and resulting
water pollution, both!'bills::could be -read to obligate the
government to pay the farmer the falr market value of the water,
rather than simply to reimburse the farmer’'s cost of buying the
water. The difference is huge, - because farmers commonly receive
federal reclamation. project water. at highly subsidized rates. The
contract price for Central Valley Project water, for example,
generally ranges from $3.50 to $7.50 per acre foot, while the fair
market value may range from $100-$250 per acre foot. Under these
bills, then, reclamation farmers could receive a windfall - the
difference between what they pay for water and what the Nation’s
taxpayers subsidize. If that were not enough, S. 605 requires
compensation for business losses claimed to result from water use
restrictions, when those losses exceed fair market value.

A FEDERAL TAXKEOVER OF STATE WATER LAW?

Beneficlaries of federal reclamation projects receive .water
pursuant to contract with the federal government. It is arguable
whether any of these contracts contain a sufficiently clear "right”
tc "use" or "receive" project water to trigger the compensation
requirements of these bills, A contract "right" to "receive" water
is not the same thing as a vested property right under state water
law. Each contract would have to be examined carefully to
determine when compensation might be required for scme modification
in project water delivery to a particular beneficiary. The likely

ael7

result - complex, prolonged litigatien, and in the meantime -

confusion in project management.

More fundamentally, these bills could well be interpreted as a
voluntary admigsion or acceptance by Congress of monetary liability
for water restrictions, regardless of what federal reclamation
project contracts or the law previously provided. A federal court
of appeals, for example, recently had occasion to construe Central
Valley Project contracts that immunized the U.S. from liability
"for any damage, direct or indirect, arising from a [water]
shortage on account of errors in operation, drought, or any other
causes." The court held that this contract clause protected the
federal taxpayer where reductions in water supply were caused by
compliance with such federal laws as the Central Valley Project
Improvement Act. These bills could well be read to reverse that
result, and require compensation even where that was not the
bargained-for result in the reclamation contracts, or contemplated
by Congress in previous legislative enactments, This coculd upset
many decades of legislation and reclamation contracting.

Section 8 of the Reclamation Act of 1902 specifically directs the
Secretary of the Interior to comply with state law when acquiring

S
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. and administering water rights for reclamation projects. Through
it "rights* to federal reclamation project water are intertwined
with state water law. These and other federal statutes are
intended to substantially intagrate federal project water within

states’ wateXr'’useadministrative systems. Here too these bills
offer the promige of disabling, disruptive litigation.

As noted earlier, the bills’' imprecise definitions leave uncertain
the extent to which the federal courts would rely on and interpret
state water rights’'‘law, or instead develop an independent new
federal statutory water rights law. To the extent the federal
courts devclop thelr own body of water rights law in dealing with
compensation, opportunitieg for c¢ornflict with state water law
abound. The result could well be the creaticn of an unwieldy new
bedy of water law that fundamentally disrupts the existing system
that has governed water use in the western states for most of this

_ century. Furthermore, state courts or legislatures might be
persuaded to follow the lead of these bills and require state
governments to compensate water users for their actions in similar
¢ircumstances.

... .. .UPSETTING THEE BAY-TELTA ACCORD

The implications of many of the gques:tions raised here are neatly

. illustrated by the 1landmark Dececter 1994 agreement on the
California Bay-Delta. Signatories included the State of
California, the major urban and agricultural water users of the
state, a number of environmental organizations, and four federal
agencies (Environmental Protection Agency, Fish and Wildlife
Service, National Marine Fisheries Service, and the Bureau of
Reclamation). The agreement was on a comprehensive set of actions
to protect the resources of the San Francisco Bay/Sacramento and
8an Joaquin River Delta and Eatuary, the fulcrum of water
management in the state, on which nearly all important water users
in the state depend.

The Bay-Delta accord, twe decades in the making, embodied a
landmark agreement among major water interests adjusting the
management of significant quantities =f water. It affected water
use across much of the Nation’s most populous state. Adopted in
response to a complex variety of state and federal water quantity,
quality, endangered species, and otzer environmental laws, the
accord could readily be said to modify the "rights" of millicns to
"uge" or "receive” water. These "rights" depend upon a complex
interplay of, among other things, state water rights laws, the
state public trust doctrine, state and federal water quality and
endangered species lawg, federal and state water contracts, and
federal reclamation law,.

. The Bay-Delta accord requires the Bureau of Reclamation to take
steps in 'some circumstances that will have the effect of
restricting the amount of water delivered to iLg contractors or to

6
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. others whose water use is facilitated by the Central Valley
Project. If either of these legislative proposals is enacted, the.

Bureau  would face lawsuits seeking compensation by those whose

.. water use is affected. A federal court that agreed that a "right*®
,-i.i#o %receive”  water had been denied could order the federal

- ‘- ‘government to undertake a compensation scheme of breathtaking ascope

and complexity. The effect would scuttle the Bay-Delta accerd,

throw California water management into chaos, chill the investment
eclimate for water-dependent economic activities, doom endangered

species, and threaten the entire Bay-Delta ecosystem.

IMPLICATIONS FOR INTERSTATE ALLOCATIONS

The effects of these bills on interstate water allocations are even
more uncertain and potentially destabilizing. States can perfect,
in some broad sense, "rights" to "use” or '"receive" waters of

interstate water bodies though interstate compact, congressional
legislation, and supreme Courl decree. The walterw ©f wost of the

major interstate rivers in the West; g.g., the Colorado, the
Platte, the Laramie, the Arkaneas, and the Rio Grande, have been
apporticned to some extent this way. The Bureau of Reclamation
facilitates many of these apportionments through the operation of
its dams and delivery facilities.

. The prime example is the 1922 Colorado River Compact and the 15928
Boulder Canyon Project Act (BCPA) which implements it. These
landmark achievements, reached after much political turmoil,

allocate the water of the most heavily used and litigated river
system in the world among the Upper and Lower Basin states (the
Cempact), and among the Lower Basin states (the BCPA).

Under the bills now under consideration in Congress, potentially
every river management action the Secretary takes could in some
broad sense be said to affect these apportionments, and might
therefore trigger a claim for compensation. On the Lower Colorado
River, Congress in the BCPA effectively made the Secretary of the
Interior the "water master." Storage, releases, diversions and
deliveries on the lower River are managed by the Bureau of
Reclamation. Every secretarial action - whether it be a change in
river coperations to better serve the multiple purposes of the
reclamation projects on the river, or a secretarial refugal to
allow inter-basin water transfers - could spawn claims for
compensation under these bills. Even if the Secretary were to
defend such actions as being required by the "Law of the River,”
those adversely affected could argue that their "right" to "use® or
"receive" water trumps that Law.

CONCLUSION
. If enacted, these bills would introduce a wild card of potentially
enormous dimensions into the complex and delicate arrangements that

govern water management in the West.

?






EDITORIALS

@ oress’ dangerous ‘takings’ bill

The olherwise promising 104th Congress 3p-
pears 1o have fast-tracked a measure (hat
would gut enviroomental protectichs, uader-
mine the property valzes of American pome-
gugers 3Rd Tob taxpayers.

Witk so much important wark ta be done —
welfare reform, tax cuts, streamlining govera-
ment — 1 i$ discouraging {hat representatives
would embrace this dangerous bUL It is obe of
the {aw wronghesded provisions of the House
Republicans’ Coatract With America.

The itsye; A “tak-
|agy* measure iniend-
ed to proleet land-
owners {rom castly
goverament regula-
oms. At first hlush,
this scunds appealing,
and it's sure o play
well with people who
rightly wasl govera-
ment off thelr hacks
and out of thelr pock-
ats. Until that i3, ihey learn how lhls bill will
affect taeir bomes, their quailty of life sad

tax bills.

ME OF THE PROFOSALS now deing
—nsigessd would deem 2hy goversmeal regu-
Iation thet reduced the marker value of propes
ty by ar litlle as 10 percent 3 “taking” and
would require the reguledag government —
whether 1aderal, state or local — to compen-
sals the landowner. (Some proposals would ap-
ply osly lo federal regulations, less opbjection.
able but still a bad precedent) And the land
value would be based on propesed use, oot on
itg asiua) use, So taxpayers would have to pay
off specuintors for rresponsibie schemes, -

For instance, if a government profiihiied &
rock bar from being situated adjucent to a quis
e teighhorhond, the taxpayars would have to
rewerd the fandowner for nsi riuining som
rounding residents’ property valuas snd endas-
paring thedir satety.

The United Stales is no lenger z plonaer
sation, Lazd-use reguiationy wete developed
becauss of the unavoidable confliets that arise
when millions of peopie lve and wark close
logether.

Conasider the possibilitles U the “takings”
standard ts adopied throughout the counuy: A
nude bar next to g school? A prisop Aext 1o 8
retirement village? A foxic waste sile next to
moeblle home park? A sprawling spartment
compicx next ta a development of dingle-family

? In ench case. taxpayers woukd be on

If goverament prevenied at particu.
ﬁrmrdlm of how ioapprepriste. The
leglsiation rails to scknowledge that povern:

It's sure to play weil with people
who rightly want government off
their backs and out of their packets,
Until, that is, they learn how this
bill will affect their homes, their
quality of life and their 1ax bills.

ment regulations more often than not enhance
land values.

Because it would make govérnment restric.
tions lnordinately expensive, tne |egisigtion
¢ould well eliminate Isad-use regulations, This
wallld be diststrous {n such high-growttt states

‘a8 Florida, where unregulaied growth in the |

pasi produced tremendoéusly costly prodlems,
from traific gridleek to viclent crime.

it is amazing that this Congress, which -
waats to cgf (axss and end unfunded mandstes,
wouid, with this mes-
sure, enormously Ia-
crease government
corts.

Wilh good reason,
the Nationa! Gover-
nors Associstion, the
National Conferencs
¢f State Legisiators,
the National Lesgue
of Cities, the Wesiera
Siate Land Commis-
sioaers Association, virtdally every nations] e~
virodinental group and more than 30 stats at
torneys genzral oppase the proposed legisia-
toa,

Bdmrowing 2 tactic from lberals, the Repud-

lUeans' ~takings™ leglslation creates 3 congres
slona! solution when none s needed, .
It's trye thar the right 1o own property is
essential to & free society. But the Pifth
Amendment of the US Constituttion pretacts
private property, guarapicaing iand shall not
“be taken for public use without just compen-
sadon.” Recenty U.S. Supreme Court rulicgs
have effirmed landowaers' rights, requiring

(341 ™ey be compensaied even if government

demands their land be used for such public
services ay bike routes and pa.rkina_pum

BUY EVEN IN THESE rulings, justi¢es ac
kaowledged the need 1o balancs ths publics
welfare against the property owners' [nterests
Withoot question, government gocs (oo far at
times. Eavireamanra! regniatloas, in partico-
lar, often force up Individual [andowner alons
te bear the price of schieving & pablic gooa,
suoch as furnishing habitat for en endangered
creature In such cases, the gwner should be
compansiled. Indeed, this insovalive Congrass .
should develop moré markei-driven ways to
cachiurage canservation,

Bar Republicans ghould abandos this il-cen-
sidered “takings” legislation, Despite all ita
sound-dite appesl, the measure, fashioned
meare to protect land speculators than private
titlzens, wouid uitimately kit the bardworking
people who made the November Revolation
poszible. '

-
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History:
may trlp

witness

What propexnty aghts
advocate:could tell
Congress:isn’t the
whole story.

By MICRAFL SZNAJDERMAN
Tribuae Seaff Writer

¥ASHINGTON .— Whew (I8,
Rep. Charles Casady, R-Laketand,
bangsu:e gavel today to laupch » -
congresyional hearing on a contro-
vérsal element of the Rapnbllm
“Contract with America,™ he wil .
present & witnass ha'-hopes will.
dramatically beister the cause

~ But that witness, Grace Heck
of New Jersey, may do more to
damage the cause than help it

Heck plans te testity about how
slie and: har husband nad their
property ‘rights. “stolen: by arro-
_ghat. abusive and overzealous du-
reancrats' who tefused to taue.
eaviroamental parmits that would
allow_ them-to develop hames oa
thetr tand.

According to an gdvance copy
of Hécx's' testimony, the six-year
legal battia has left the Hecks des-
titnte —upable to pay doctor bills
or buy hearing aids.

The dramatic testimony iz de:
s!ued te. prod lawmakers into
.adopting = hili that wouid force
‘the: faderal government to com-
pensate: people- when it takes ac-
tions that somebow reduces the.
value of meir land.

The “takings”. proposal is
backed. D% .4 host of property-
rights groups, land developers and
conservative lawmakers. It's ops
posed. by :uany environmental or-
gapizations, stats and.federal regu--
lators and mAayors who fear the
measure, would create a bm
cratic aightmare that will cost gow
arumsant aad-taxpayers billions of
dollars. -

“On behau of my hunﬂy. my-
self and untold numbers of sbused

‘amom-agd-pop landowners, [ am
-asiing you to. pus privats proper
ty.rights protections.” Hsex's state.
‘maeot says, " am askting cur gav-

Sea PROPBTY. Pl". 18
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Property rlghts advocate

loses chance

By MICHAEL smml-:mm

’ Tdblme Staif. erl’tr

. WASHINGTON — Us. Rtp
Charles: Canady, R-Laleland,
ahruptly pulled cne of his witoesaes
muy from - » -congressional héar-

ing after The Tampa Tribunae raised °
qQuestions about her {estimony. :

Grace Heck, 2 Now Jersay rest-
deat whose Aesband, Bowsrd, is a

. developor, was Lo ipeak befare Can-

ady's Subcommittee o the Constitu.

- toa about how goveraoment regula-
. tors hed “stoten” their land dy de=‘" fipg

chring ft 3 wetlands. Taat decision, -

and the ‘costly legal batile, bes [eft

the coupie destiiute, Heck sayx
Canady said Friday be pulled

Heck from e witness list becailse -
' of questions abogt Ler backgroand,

Heck was o testily |n tavor of &
bl — part of the “Countract with
Ameriea® <. that would - force ke
federal povernmont o campeonsale
mpenyn'mmmdemm

- dates or ragulanun.! redncn mlr

indd’s value

. But gwernment dncumeuu Indi-
cate New Jarsey ormclals, anst teder-
Al rogulatsrs, declared the Hocks'

land a wefland, New Jerscy and

fedearal records alsu show the .
Beck's develnpmant — if aliowed to
proceed — could have flcoded the

The profect also posed a potan-
Hal pollutiog problem for tha aqui-
ler Mat suppiies much of the area

" with drinking water, officials said,

. The Heocks aisa fajled 0 finggh
roads jn suddivisioms they've »le
ready bullt, Farmiogdale, NJ, 4.

- ¢ials said. The enupie aiso ows tens

of (hoasadds of dollars in-unpgid

property tazes in lown, officialy

Aower. Mook has eise y..‘.«.‘
target of complaints that oge of bis

. Wuumc'rou

fb uun.hncld1ﬂ¢heutﬁdb!ﬂt'-

Vol euziy1Qaul

Acih.
Tawp?

to testlfy

>/u/qs

campanies {alled tg honor home " :

warTantiex. New Jerey revoked the -
companys. butlder's registration’ m{
ter the .compiatnts.

Gracs Heck's background prob- |
lems indicated to. US. Rep, Bamney °
Frank, D-Maws., (nat the problem of
governrmeat “takings” of property -
lm‘t a2 bhad as_Republicans say. ,
‘“You wouald: think they vmud]

some [egitimate witheses, giva
me sqme good exnmrmaples. I guess |
those exampies must be scucerl

" (han they stlege,” salg Frank - |

Hack was recommended to-Can- |

.ady’s subcommitfee by a Maryiapg- i

btsed property-rights group, Fair
nes to Land Owpers Cammittee. In

mfmmq'mmpm—

.vide witaesves, without the cammibs :
tss conducting any ‘Independest |

beckground check. Pegxy Ralgle,
chairwoman,’

‘itage Foundation, said Unreiisdle
witnesscs are Dathing new.

Mutmmad\matuml

‘moummvommm;eul

lation, b smid, rathar than indepen-
dest experts. In most cuses, the wits
oetsas Are sacked in- favor of the !
political party In controL
Mwmduntmmmm
bebenommtrnngmunucmn'
withessas: ‘‘who stand above the
!ny"onantme.nutdcingm
sve basxground checks on every'
wilnesy would not de spproprists:
"Basically, we're asxing peopls
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Wr'ong Results

Bill Hits Taxpayers, Homeowners

SELDOM WILL YOU SEE such a wrong-headed piece of keg-
Alsbama

islation couched in such glowng terms a3 the

Reguiato-
ry lmpact Act of 1994, currendy bang putbed by represectanves

of farmers and forestery,

The legisiation purpors to protect the rights orhndmn_:c:b-y

foru‘n;;ovcrmmwrmbw:cmﬂnifmbmm .
dmthedueofthdrhnd.%thumm&mdﬁnﬂon

ita face, good inteanons do 20t oecoxsanily make good law. in

this case, they would maks lousy law. - .
lnsmdofpmta:in;hndcmmhbiﬂenuﬂm-ywdl
eadanger the property values of many landowners — %

Y . cspecially
homeowners. 1o addition. it couid cont laxpayers untoid sums

of

mylndauunbomforuiﬂhvmbym;mcpo-

tential for ail sorus of new tort titigatien . .

qunnuy.!:hehindsofgommmmnt_hemﬁdor

would not be affected by this bill.

“But if adopted by the state Legisiature, the bill would create a 2

nighanare for zonung boards throughout the state.

Most of the time when government gets into the business of
regulating someone’s use of their iand, jt is to protect the heaith
and well-being of society at large, in addition. through the use of .

of landowners 3o that unconuolled deveiopment does not

adversely affect the vajue of scarny property — usuaily ren-
dentai property.

[n balancng those interesta. zoning boards and other govern-
mental agenaes are usuaily on safe legal ground as long as they
l.llov( due process and a3 long as they do not act capmcouly or

unfairly.

<

This law would aliow property owners 1o sue whenever govern-

menzal scticn dimimshes the value of their land, This decided tilt

toward the developmental rights of landowners could maka it

very difficult — and certunly costy to Laxpayers — {or govern-
ment Lo limit the growth of industry and busninesses that could

mpﬁvdyhnplaoau:epmpmyvuu:ofnmby

THE SUPPORTERS of thjs biil are hard-pressed to give a sin-
gie exampie in Alabama where someone’s rights to deveiop prop-
enty have-been uufairly infringed upon, and certainly they have
not made a case that there are widespread abuses. In facy they
resdily admut that government in Alabama usuaily is supporove

of the deveiopruental rights of tandowners,

If this law passes. every member of every 2oning board in the

I sate could be faced with a lawsuit wheoever he or she voies to

limit the rights of a property owner 1o deveiop land So doo't ex-

pect those zomung boards 10 conuaue to be zealous in keeping

commermal or industnal developments from negatively impacung

rendential areas,

There are already strong constitutiona protections for land.
OwWnery when government uafairly and capnaousty limits the use

of their property. There 13 no good reasom for this bill to pass

(unless vou're 3 tnal Lawver looking for grounds for more aw-

suius), the potenual cost 1o xpayersis asuronomucal. and it

could end up hurung mere landowners — esoecuaily homeownens

— than it would help. The Legsiature shouid kil this bill.

” -
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EDITORIALS

Legislature should quickly kill
measure to scrap land-use controls

The state House Judiciary Committee las:
weex passed wnat ls called the Private Proper-
v Rigats Act of Florica. The legisiation 1s mus-
name<. Tnis cutragegus bill. which would strip
government of tnuv ubilty to regulate 2oning or
crotect the environmen:. tramples tne rights of
Flortda’'s landowners.

Uncer this measyre. a factory couid be byl
beside a retirement villags. a massage parior
next 10 a churcn. ar a atgnt club on g quiet
residential sireet. One Irresponsible develaper
could spoil a nelghbarnood and riin tne prop-
ery values of its resigents without fear of gov-
ernment {nterference. This. apparently. is
some legisiatory’ idea of propemy rights,

Little wonder that Linda Shelley, secretary
of the state Department of Community Affairs,
calls {t the "you-can-bulld-a-toplss-bar-nexz-to-
a-s¢nool™ bill.

The legisiation |5 spensored by Rep, Bert J.
Harris. 8 Lake Placid Democrat. and Sen. Wil
Ham “Doc™ Myers. a Hobe Sound Republican.
but 1t Is the braincalld of a select group of
wealiny landowners and big-time deveiopers.
Their aim is obvious. Destroy the state's

- BTOWIR regulations so (hey can build whalever
(hey wart. wherever they want regardiess of
the consequences for others.

The messure wouid declars as 3 govern-
ment “taking” any property that has lost 40
percent of its velue since 1985 because of gov-
ernment regulations. [t would require the state
cr local government 1o pay full cost of the
property. not the 40 percent. Furthermore. the
value of the land would de based on an imag!.
nary use - wnatever the landowner belleves
Wwould be the mowt profitabie.

Thus. i1t a county zoning code prohibits. say,
8 chicxen farm on a lot In & subdivision, then
that would be considered a taking and the
county would be regutred to pay for the land.
It would not matter that a number of otne-
uses were possible on the site or that a chicken
farm woulq adverseiy sffect others.

Ch. the iegsiation does permit governmen:

lo restrict uses that are a “demonstrable harm
to public health or safery” or to stop “noxious”
uses, but it permits propenty owners to appes;
Scch restrictions. Unless there was overwnhelm.
ing evidence that g cartaln land use would
Cause someone physical harm. it will be diffi-
cult to stop.

The kicker to this disgrace? Government
would have to pay for t(he lawyers of the land-
owners. Harris and Myers virtually tavite lang
speculators t¢ make a grab for public funds.

The U.S. Constitution proti.. property
rights. as does the state coastitution. If reguta-
tions prohibit reasonchie use of the land. the
owner {s entitled to compensation. Courts de-
lermine the amount, dased on the specifics of
the case. This is as it should be.

But under the Harris-Myers legislation.
there would be no balanced consideration of
the public good of the regulations, the options
still available to the owner, or whether the yse
Proposed by the owner |s even viable, The
gulding concept would be simple: The landown.
er wanis to do something, he can't, therefors
he's entitied to public moneys. Sweet dea!,
hyh?

That's not all. Under this devious scheme, |f
the state tried lo protect five acres of wetlands
in a 100-acre development. the landowner
could claim the wetlands protections as 3 tak-
ing and force the state (o Pay for (he entire
{ive acres. Never mind that the landowner
profited nicely from the other §% acres, It the
measure is approved, Florida's natural re.
oyrces are doomed.

Granted, regulators do §0 overboard. Bu!
e courts provide a1 remedy. A proposed revi.
sion of the state’'s growtn managemen( law
Tightly emphasizes lancowners rights. But this
fresh actempt to undermine all land-use con-
trols — controls that protect the pudlic good
8ad often enhance !and values — !s sheer mad-
ness. This shameful legislatlon and all rhose
Promoting It deserve the public’'s scorn arz ‘ne
lawmakers' poot.

It
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Balaﬂcing greed and need

All over the country, conservative think
tanks and business groups are attacking envi-
ronmental laws by depicting thegmles as “tak-
ings” of private property. They wamge: that any
law that lowers the value of property is uncon-
stitutional unless the owner is compensated for
such loss.

- Such complaints are pure hypocrisy. Those
who scream loudest about government regula-

tion of property are usually those whose prop- -

erty benefits the most
investments.

For example, Arizona is one of the fastest-
growing states in the country and a hotbed of
property-rights legislation. But its cities and
suburbs would still be worthless desert if not
for water brought from hundreds of miles away
at huge expense to the federal government.

They even grow taxpayer-subsidized cotton
in Arizona, which means that farmers in states
such as Georgia are subsidizing their
competition. . . :

Property owners and developers in coastal
areasarealsoquicktoraisethetaldngscryas
government moves to protect wetlands and
beaches from overdevelopment. But again,
without the federal government, most beach-
front homes and property would be almost
worthless.

Private insurance companies refuse to cover
those homes because they are too susceptible
to flood and storm damage. And without insur-

-ance of same form, banks will not make loans
that make buying and selling coastal property
possible.

So to bail out those folks, the federai gavern-
ment runs a taxpayer-subsidized insurance
program for beachfront property. When Con-
gress looked inta the possibility of ending ‘that

from government

program, some beachfront property owners
even asserted they had a “property right” to
the insurance.

In Floriaa, sugar companies are fighting
government efforts to. make them clean up fer-
tilizer and pesticide runoff that is killing the
Everglades. Those sugar plantations would not
even exist if the federal government didn’t
block import of cheap sugar grown in the Car-
ibbean and Latin America, an arrangement
that costs the U.S. consumer billions of dollars
a year in higher sugar costs.

The American Farm Bureau and its state
affiliates, including the Georgia Farm Bureau,
have championed takings bills all over the
country. But without federal price support and
crop insurance programs, the value of millions
of acres of farm land would plummer.

The National Association of Home Builders
and the National Association of Reajtors have
also joined the takings crusade. But the profits
of thase industries are made possible by public
investment in new roads, highways, sewer sys-
tems, jails and schools. A developer who
screams bloody murder about not being able to
build cn a wetland smiles Quietly when a new
highway quintuples the value of his property
overnight.

Would he consider it a deal if government let
him build on his wetland, but sent him a bill for
the entire’amount by which his property appre-
ciated because of a gavernment-built road?

The point is, over a period of tima govern-
ment and business have struck z delicate bal-
ance between private greed and public need.
Those who now seek to disrupt that balance
had better think twice, because they may end
up destroying a system that has allowed so
many ta profit.



0 hear people in Washington talk, Americans are angrily demanding a
I wholesale gutting of the nation's environmental laws. And Congress is
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EDITORIAL.

Come back to earth

frighteningly close to succumbing to that demand.
“It's almost tea party time in America,” predicts an
ebullient U.S. Rep. Billy Tauzin of Louisiana, one of
the leaders of the anti-environment crusade. “Clearly, the
teapot’s boiling here. It's steaming and the lid's about to
blow.” The Wall Street Journal’s editorial page chooses a :
different metaphor, observing that “a tsunami of anger is (
rolling across the land and, with any luck, it will drench :
Congress and its co-conspirator regulators.”
Tsunami or Boston Tea Party, such talk has had a crit-
ically important impact in Washington. The Endangered

Act, and the Superfund Act are all up for renewal and all are
in danger of being gutted to appease this supposed popular
rebellion. A bill to raise the Environmental Protection Agency to
Cabinet-level status has been killed for the same reason, and efforts
to protect federal land from mining and overgrazing have been sty-
mied as well. . : . ) ,

And yet, out here in the hinterlands where this tsunami of rebellion / g
is supposedly building, things are oddly quiet. In 2 poll conducted last . ’
December by The Atlanta Journal-Constitution, only 6 percent of Geor- ‘
gians believed that environmental regulation in this state had become too
strict. In polling data, 6 percent is a tiny number- You can find that
many people who believe Bill Clinton is an alien from another planet. .

Georgians are hardly unique in supporting environmental regula-
tions. A nationwide poll conducted this spring for Times-Mirror
Magazines found that only 16 percent of Americans believe that
environmental regulation has gone too far, while 53 percent
beliéve it has not gone far enough.

On individual issues, support far current or enhanced
environmental protection is even more overwhelming. For
example: ' :
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"PayMeto Be Good—or Ill Sue

Founding Fathers. The sacredness of

‘ 1. Private property. The d government
New from f-he contract’. won't even et you m‘muck anymoare.
compensation for the The real message is. If ] can make money
Jaws' intrusion on deing something—{f | can even
> . money doing something—no ane
profit-making noxious Bas 2 right'to siop me. Money 1n my
ente . pocket is mapre t than public
TPrises. :!et{].duﬂ llfct clean water. Pay me not
X pollute, Pay me if you want me
8y DONELLA H. MEADOWS L0 do anything for the publse pood. —.
A NH.—~I'm going to Hu;gelomeukinpmm:have
LAINFIELD, — come e courts:
turn my farm into a gold mine. opera
Oid ngnon about gold circulate u:io: m;t,;lm u?: d&tﬁnmﬁ;
around this town. Maybe some of it is ‘ required Aim 5 rent to people of color
under my farm. I plan to blast out the diminnhm;hhbudmu.benyl. '

bedrock, grind the rubble and mm cya-
nide through the grindings to dissolve out —

the gold I think 1 can find as much as ‘ ® A dial-a-porn company gued the
$6€ mitlion worth. Federal Communications Commisxion for

What, you say the land isn't zoned for regulations that prevent children from
mining? The town well is just down- uring its service. .
ltreun.’ALhtrdcfmyh.rmhpml.ected OAuvemownermedthemuof
. wetland? The cyanide runaff will kill the Arkansas because jig highway sobriety
endangered dwarf wedge musse] in the checks cause people o drink legg.
Connecticut River? ® A coal company mining an under-

. Well, w0, too bad If yolt_:l block my Found seam caused land 1o subside,

mine, you're impeding my p vate prop- Nmuradlnsﬂne.mlhp.eda hwa
erty rights, Under the Fifth Amendment and destroyed homes The ot;fi,gu ofy
of the Constitution (* ... por ghall Sm-twel(m:'.n;mdnm . The
Private property be taken for public use ' cOmpany said, pay us for the value of the
without just compensation™) that's a coal you won't et us mine.
“taking.” If you want me to preserve ® The owner of 3 plumbing supply
wetlands or keep water pure, pay me. " store sued when the city told ber she
Otherwise I'll sue the town (zoning), the couldn't pave her parking lot uniess ghe
rate (water regulations) and the feds Jeft 10% of ber land free (the land was in
(Endangered Species Act). Callectively 4 flood plain) to reduce downitream
you owe me $6 million. fDooding,

That's not a crazy scenario. One like it _ mm!hrewanlhemmthmo{
Jast it the courts in Colorade. The t.hmednmtnd.unfa'umnuly,mted
owners ‘of the Summitville gold mine, the last two, ' ,

) Legal interpretations of the Fifth
having extracted $6 million in Amendmcnthunnchuemncdm
g0ld and paisoned 17 miles of lm.vhenubeerbnwenrwedthxu
the Alamcea River, are de- : hnmmhmtbnhvvunuhng.'r‘be
manding compensation for a Supreme Court Rid, “A government can
“uking.” because their cya- Prevent a property owner from using hig
nide heap has been declared a mywmmmmm
Superfund rite and they can no o compensate the owner for the value of
longer mine the land nor sel it. the fortidden use.” Since then the courts

“Takings™ is the most terri- have generilly ruled that You need be
ble of all the terrible jdeas in mpemudmly'benlpuhuclctwn
the “contract with’ America™ ukumonornudmpropmy.uthe

Takings laws are aiso being pushed at mumumhndfanhm:wq,n
county and state levels, backed by ail hutobuytuulakprsee.unvmuyou
companies, ummeompammmu wnopdtmpb;nwmmwlm:m,n
companies, developers. Shucks, Jet's doesn't owe you a thing.

pame a few: Weyerhaeuser, Exxon, Du With increasingly conservative courts,
Pont, Baise-Cascade, Texaco, the Nation- the “takings” line has been pushed fur.

al Gattleman’s Assn, the American Min-
ing Congress and the National Asm of
Realtors.

You don't hear about those corparate
interesy in the takings rhetoric. You bear

about btue guys. A man’s got a right 4 CL
:ugovhuhew‘:nummmm '_’0 C Ohit



from the public good. The “contract with
America” pushes it even further. Origi-
.nally it defined & taking as any regu-
lation that reduces property value by
even 10%. The current version, passed
gg the House, now in the Senate, nys

%. ‘

Either way, the real purpose of this
legislation can't be to protect property
rights. If it were, there would be some
concern for the homeowners along the
poisoned 17 miles of the Alamosa River,
those downwind from poliuting factories,
Lhose whose property value is diminished
by ugly development.

The purpose can't be to redress private
versus public imbalances, either, Takings
advocates are strikingly silent sbout
public givings—royalty-free mines on
public lands, subsidized logging roads,
underpriced grazing permits, tax breaks

for ofl drillers, publicly funded roads,
bridges and water projects that give some
private property virtually all {ts value,
The property rights folks have never, as
far as | know. offered to share private
guins that come at public expense.

Rather, their purpose. readily admitted
by some, is to make environmental laws
g0 away. If the cost of clean water is to
pay every gold-crazed landowner her
fantasy earnings from her land, so much
for the Clean Water Act So much for
regulating toxic wastes, food safety, strip
mining. Goodby endangered species.

You can see why developers and re-
source-extracting industries love this
idea. You can see why no sane nation
would allow it

Donella H. Meadows is en adjunct

professor of environmental studies st
Dartmouth College,

Tl
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AN INDEPENDENT NEWSPAPER

Wrong Way on Takings

HE HOUSE continues to duck its responsi-  interest; and the likely effect if not intent would
bility and send the Senate what amount to be to shut down a lot of federal regulation.

, campaign slogans in the gm: of legisla-  [n response to objections such as these, the
tion. Even some supporter;econc :dtPa‘ thth.e Sponsors narrowed the measure to apply just to
measures are 100 F2% to enacted in theif  getlands, certain western water and endangered

E::’:: :eioi;ma'n::’h:ﬂdng:a 111 the House passed species regulations. Why it should apply just to

. o these and not to other statutes they never made
The Fifth Amendment to the Constitution says,

wgor shall private property be taken for public cleax', e':xcept that for these they had the votes.
tutes a taking? That is the question that has gors didn’t mean that a property holder should be

K preocx:upied the courts over the years. Govern- compensated i the government decided on envi-
1‘ ments at every level, state and local as well as ronmental or some other grounds to reduce the
| federal, are constantly taking actions that affect amount of valuable water it was willing to sell
{  the possible use and value of private property. nim—but it turoed out that the sponsors did
| Sometimes the actions raise the value—choosing ~ mean that. They also defeated an amendment to
\ a particular spot for a freeway interchange, for the effect that property holder A ought not be
! example, ot diverting water to help develop an compensated for a regulation meant to protect
i arid area. Other times, by inhibiting use, they the fair market value of adjacent homes owmed by
reduce the vaiue. For fear of hobbling govern- B, C and D. A Republican critic, John

& ment in the pursuit of valid public purposes, the Porter, said the bill would create “a new entitle-
\ courts have generally <aid that a partial loss of ment” for property holders “that will cost . . . SO
[}

*.

‘.

i

J much . . . thatoo Republican ought to support it,”
taking. There has to be more to warrant compen  but 205

sation. The courts engage in 3 kind of balancing " 148.
ﬁﬁfiom w::dth;éz.:.s ;fg:ehmlﬁx;l: There is said now to be a risk that it or
expectations of. the owner when he bought the something like it will be offered as an amendment

roperty? to another bill, without benefit of hearings, oo the

The House bill would override this careful Senate floor. We hope not. Maybe there are
standard, tear it up and toss it out. The original some changes that cat usefully be .made in
version said any property holder who suffered 2 takings law, of the takings rules with regard to
loss of value above 2 certain threshold by virtue certain statutes that can be shown to have had
of federal regulation Was entitled to compensa- particularly parsh effects. But the courts have
Gon. The cost would be enormous; the govern= < eated a better balanced system over the years
ment would in many cases be paying people and than some of the rhetoric surrounding this isSu€

companies to stop doing things—polluting the would suggest, and Congress should approach it

air, destroying streams—-mmucal to the public with great care.
!

did, and the legislation passed, 277 to
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AT just past the midpoint, the striking byproduct of the
ouse Republicans’ 100-day push for action on the ""Contract With
merica’’ is a bad case of legislative indigestion -- an eating
inge with little forethought of the aftermath at the medicine
abinet.

Consider, for instance, the Private Property Protection Act
hich the House rushed through the other day, all but unnoticed, by
277-148 vote with little floor debate and even less committee
crutiny.

Qhould this bill become law, it will greatly alter the
0
1

ric meaning of the Fifth Amendment ""takings clause’’ {""Nor
1l private property be taken for public use, without just
ompensation’’), one of those magnificent general provisions whose

each the Framers left open in the hope that it would survive the
est of time.

For two centuries, with very limited exceptions carefully
arved out by court decisions, the takings clause has been
nderstood to apply only to exercises of the power of eminent

omain -- the cutright seizure of private property for well-defined
ublic purposes. In such cases, compensation at fair market value
s automatic -- as, for instance, when a state seizes your land for

highway right of way.

Rarely, however, has the takings clause been understood to
ffer compensation to property holders for the incidental effects
f public policy decisions -- for instance, federal or state
egislation protecting coastal wetlands.

In his popular guidebook, ""Understanding the Constitution, '’
irst published in 1958, the late Edward S. Corwin, the most
istinguished constitutional authority of his day, could state
latly: ""The clause does not require that property losses
ncidental to the exercise of governmental powers be compensated

For example the passage of a rent-control measure would
ive persons of the right to charge what the traffic will bear
so decrease, presumably, the value of their property, but the
vernment is not required to award compensation. ‘‘ Nor, he added,
ould the lowering of a tariff or a declaration of war require
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nsation, since no "'"taking’’' in the Fifth Amendment sense
be involved.

Now, almost casually, the House Republicans want the takings
lause drastically redefined and expanded. Taxpayers may f£ind
hemselves paying huge compensation bills any time any public
ction taken for the good of the community arguably shrinks the
alue of somecone’s land. Supporters of the act argue that in the
ast two decades or so, the enforcement cf a new panoply of
nvironmental legislation, notably the Endangered Species and Clean

ir and Clean Water acts, has introduced new varieties of
ncompensated expropriation.

There is modest force in the argument, as there is in the
rgument that seeking compensatiocn in court can be slow, costly and
npredictable, and may discourage an aggrieved property owner from
eeking legal redress. The Supreme Court hasn’t been much help.

Back in 1922, in the governing precedent, the court said that the
artial depreciation of property values short of outright seizure
ay constitute a ""taking,’'’ ""if it goes too far. '’

How far is tco far; how high is up? Well, if your land
appens to end up under an alrport approach path so as to render it
nsuitable for other uses, that may be a ""taking’’' -- so said the
.t; back in 1962. Otherwise, ""takings’’ in which there is no

1 taking have been few.

The House bill would set up a process in which, with certain
xceptions, almost any official action that could be claimed to
educe a property value by 20 percent would be compensated, with
he agency involved paying cut of its operating budget.

This is a vast change in the law; indeed, it involves no less
han the creation of yet another federal entitlement that could
ost the Treasury billions of dollars.

Environmentalists and historic preservation organizations
rgue, moreover, that the new arrangement would paralyze their
fforts. And any legislative measure that fiddles in any way with
he Bill of Rights should be treated with special scrutiny --
crutiny which this sweeping measure has yet to receive.

The House rolls mindlessly along, rubber-stamping
evolutionary provisions in a frantic race to meet an arbitrary and
eaningless hundred-day deadline. Fatigue is beginning to fray
empers and dull judgments. It is a risky environment for
egislative deliberation, and this episode proves it.

ANGUAGE: ENGLISH
Editorial Opinion

OTES: Yoder, a Pulitzer Prize winner for editorial writing, is a syndicated
olumnist based in Washington, D.C.
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Natienal

conservation,

ORGANIZATIONS OPPOSING "TAKINGS" BILLS

and regional labor, civil rights, public health, consumer,
historic preservation, planning, religious and

scientific public interest groups that Support private property
rights and oppose "takings® bills include:

AFPL-CIO,
AFL-CIO,
Alliance
Alliance
American
American
American
American
Aperican
American
American
American

Industrial Onion Department

Food and Allied Service Trades Department
for Justice

to End Childhood Lead Poisoning

Farmland Trust

Federation of State, County and Municipal Employees
Forests

Hiking Society

Planning Association

Public Health Association

Rivers

Society of Landscape Architects

Appalachian Mountain Club
Boone and Crocket Club

Center for Marine Conservation
Center for Resource Economics

Center for Science in the Public Interest

Chesapeake Bay Foundation

Clean Water Action :

Coalition Against Childhood Lead Poisoning
Consumer Federation of America
Consumers Union

Defenders of Wildlife

Environmental Defense Fund

Parmworker Justice Fund

Friends of the Earth :
Government Accountability Project

The Humane Society of the United States
Izaak Walton Leagque of America

Juvenjle

Law Center (Philadelphia)

Land Trust Alliance

League of Conservation Voters

League of United Latin American Citizens
Mineral Policy Center

Ratiopal
National
National
National
National
National
National

Audubon Society

Citizens Coalition for Rursing Home Reform
Parks and Conservation Association

Trust for Historic Preservation

Urban Leagque

Wildlife Federation

Wildlife Refuge Association

Natural Resources Council of America
Ratural Resources Defense Council
OMB Watch

People for the American Way

Public Citizen

427



Public Lands Foundation
Rajls~to-Trails Conservancy
Scenic America

Sierra Club

Sierra Club Legal Defense Fund
Southern Utah Wildernmess Alliance
Sport Fishing Institute

Trout Onlimited

United Pood and Commercial Workers Union
United Church of Christ

United Steelworkers of America
The Wilderness Society

Wildlife Society

ZJero Population Growth

427a



American Family Association
P. Q. Drawer 2440
Tupelo, MS 38803

FOR IMMEDIATE RELEASE Contact:
Scott L Thomas
January 13, 1994 ' General Counsel
(601) 844-5036
-or-
Allen Wildmon

Associate Director
(601) 844-5036

WILDMON BLASTS PROPERTY BILL AS "PORN WELFARE" SCHEME

TUPELO, MS - Donald E. Wildmon, President of Amercian Family Association, described a
bill now pending before the Mississippi State Senate and House as a scheme for the owners of
"adult” businesses to get richer quick, at the expense of the taxpayers. ,

The Bill, SB 2487, is ambiguously titied "Standards for Government Action Affecting Privat.
Property.” it provides that whenever a city, county or the state passes a law or regulation that
causes private property to lose 40% or more of its value, the government must pay the difference or
buy the property at the higher value. The bill applies to both real estate and personal property, and
requires the government to pay forthe owner's attormeys, as well.

"The title of this bill practicaily amounts to false advertising,” said Scott Thomas, AFA
General Counsel. "In fact, if the state, or a city, passes a law banning nude dancing, making an
‘adult’ business less valuable, this bill could require the taxpayers to pay the business owner many
thousands of dollars.” Thomas noted that the bill would also defeat local zoning efforts, in some
cases.

"This bill is like a welfare program for the rich, and their attorneys," Wildmon observed. "It
should be called the 'Porn Owners Relief Measure.™

-30-
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g o) ¢ EVANGELICAL LUTHERAN
5,47 CHURCH IN AMERICA
. LUTHERAN OFFICE FOR GOVERNMENTAL AFFAIRS
{ fé'wi'on 122 C Street NW, Suite 125 * Washington, D.C. 2000!—2_1 72202.783.7507 « FAX 202-783-7502
or Church
in Society

Statement of the
Lutheran Office for Governmental Affairs

Evangelical Lutheran Church in America

To the
Civil and Constitutional Rights Subcommittee
of the
House Judiciary Committee

February 10, 1995

Re: Takings Legislation

As a reflective body engaged in continual moral deliberation, the Evangelical Lutheran
Church in America commonly finds itself confronted with difficult, often complex ethical
questions, not unlike the questions now facing Congress regarding the proper role of
government in regulating private affairs, and the appropriate balance of individual rights and
communal responsibilities. Our community of faith responds to these concerns with careful
deliberation, culminating in the procurement of official positions which are outlined in our
social statements. '

Through the social statements of the present church and those of its predecessor bodies, the
Evangelical Lutheran Church in America speaks to the ethical debate surrounding the
"takings" issue.
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February 10, 1995

Dear Representative,

private property takings bills currently before you. These takings
bills are based upon a radical reinterpretation of the "takings
clause" of the Fifth Arendment, Although we agree with the need for
just compensation for "private Property taken for public use", the

"takings movement" js expanding the takings definition to

include such things as regulations limiting grazing areas, zoning,
medicare fees, pollution controls, and wetlands Preservation.

If these bills were to become law the inevitable result would be to
severely curtail the government’s ability to protect public health
and safety. Specifically they would undermine health, safety,
labor, civil rights, consumer, and environmental protection laws.
This legislation will also end up costing the government billions
in new tax dollars.

As you debate these "takings" bills we ask that you consider
certain ethical questions which the "takings movement" has left
unanswered. How do property rights coexist with public rights? How

do we strike a balance between an individual’s right to property
and the community’s right to clean water, clean air, safe

Sincerely yours,

AT s

Dr. Thom Wﬁite Wolf Fassett
General Secretary
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WASHINGTON OFFICE PRESBYTERIAN CHURCH (USA)

NATIONAL MINISTRIES DIVISION

February 10, 1995

TO: House Judiciary Committee, sub-committee on the Constitution

From the colonial struggle to establish the United States of America to our present day,
Presbyterian national decision-making bodies called General Assemblies have exercised their
moral responsibility to witness in the political arena as an integral dimension of Reformed faith.
In that sense, General Assemblies have understood themselves to have a normative function of
speaking to the church and to the world.

The concept of stewardship is a central tenet in providing ethical guidance as to how to live
individually and within community. The manner in which we as stewards deal with choices is
one of the clearest indications of our values. Our faith compels us to acknowledge the need for
the well-being of others as well as for self and for the environment, at a time in our nation when
individual rights are not only raised above rights of the community but even threaten to damage
them. As stewards of the earth’s resources, we have the role to manage, not to dorninate the land
or water just for our own personal advantage. This includes the responsible use of property.

"Christian Responsibility for Environmental Renewal” is a Presbyterian General Assembly
statement that relates to the issue of proposed legislation on private property takings. An excerpt
states:

While the ecological crisis threatens catastrophe, it also offers unprecedented
opportunity for social reconstruction, protection of nature, and more rewarding life
styles. A new order of values comes into view, shaping an "eco-ethic' which can
displace the present ethos. The new order of values revolves around a turning away
Jrom the amassing of physical power and consumer goods, and a movement to nurture
deeper and unifying, but fragile, qualities...

Rights of Life over Property Rights. People and all other living things are to be valued
above rights of property and its development...The structures of modern society and the
priorities of contemporary politics seem to work in the opposite direction. Our laws and

customs often function to give precedence to property rights over the rights of people
and other life.

There are ethical implications to legislating private property rights that go beyond constitutional
guarantees. We should not forget that the Preamble to the Constitution commits representative
-government to "ensure domestic Tranquility” and to “promote the general Welfare.” This ethic
1s similar to the Christian one that features the concepts of neighbor love and social responsibility

--the obligation to care about the impact on others due to economic endeavors and private
practices.

110 Maryland Avenue, N.E. » Washington, DC « 20002 = (202) 543-1128
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Mennonite Central Committee Washington Office
Opposes "Takings" Legislation

The debate over private property "takings” is a debate over the relationship between private
property and public interest, as represented by the government. Mennonites have traditionally
understood their relationship to private property as one of stewardship; God is the owner of the
earth (Psalm 24:1-2) while humans are but temporary stewards of creation (Gen. 1:26-28; Ex.
20:8-11; Lev. 25 and 26; and Luke 4:16-22). This stewardship involves being aware of how
our actions impact the local and global environment and the lives of our sisters and brothers
sharing God’s earth with us.

It is the role of government to act justly and provide order as a separate, institutional servant of
God. In dealing with private property, the government must be responsible for looking after the
interests of all, from local to national to global.” Government must not overextend its authority;
indeed, as stated in the Fifth Amendment, just compensation should be given for "private
property taken for public use.” Society, however, can not afford for government to avoid using
its authoﬁty in regulating land use when pursuing the common good. Government can play a
crucial role in justly seeking the reconciliation of private interests with individuals, communities
and with the earth.

Menrncnite Central Committee Washington Office supports the emphasis of community and is
concerned that the proposed "takings” legislation elevates property rights to the detriment of the
common good and the environment. The earth belongs to no one, it is a sacred trust for which
we are temporarily responsible. Is it not all our responsibility, including the government’s, to

ensure that we treat God’s earth well?
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‘ American Planning Association
1776 Massachusetts Ave. NW
Washington, DC 20036

Phone 202.872.0611

Take the "Takings" Out of the Contract: Oppose Title IX in H.R. 9
Title IX would be a raid on the Treasury.

Title IX says property owners are due compensation if any federal regulation restricts the use
of private property and results in diminution of speculative property value by 10 percent or
more.

The intent of title IX is to protect property owners from big government. Good intentions do
not necessarily make good law. Title IX, instead of helping small landowners, will be a
bonanza for trial lawyers and a full-employment act for bureaucrats, Who pays? Taxpayers--
and it will be billions of dollars.

Title IX would create more government intervention and red tape.

Who decides what is 10 percent? How will speculative values and diminution be assessed
when property values are sensitive to many factors apart from regulation? Title IX leaves this
to more bureaucrats.

Americans are demanding less government. Title IX is a big government solution to a limited
problem that is already addressed by constitutional protection. Why pass a bill that would

create red tape and encourage law suits?

Title IX would engulf government agencies at all levels with costly, wasteful, and time-
consuming paperwork.

At this time the property rights of an overwhelming majority of urban, suburban and rural
Americans are not threatened. In fact, government safeguards -- from zoning to safe drinking
water -- protect our homes, our families and our property.

In some specific instances, individual Americans have been harmed by overzealous
government regulations. These Americans have redress. The government already
compensates the taking of private property under the fifth amendment.

Instead of creating more government and more bureaucracy to address these special cases, we
say keep politicians and bureaucrats out of it and keep the solution where it should be, in the
Courts.

Voters don’t want this kind of law.
Title IX is a takings law--the kind that has already been defeated by conservative legislatures

and voters in Florida, Alabama, Missouri, and Arizona. Voters in Arizona defeated a takings
law by more than 60 percent.

For more information, contact Nancy S. Willis, AICP, Director of Government Affairs, or
Jan Rothschild, Director of Public Informadon, at 202/872-0611.
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WHY TAKINGS BILLS THREATEN THE PROPERTY
RIGHTS AND VALUES OF MOST LANDOWNERS

In Congress and in most states, legislators have introduced "takings" bills
that would require taxpayers to pay landowners whenever a government rule
limits the value of their land. They claim that these bills would protect the
"property rights” of the little guy. Buta proper understanding of who owns land
and what influences its value reveals that “takings" bills would actually threaten
the property values of most landowners, while costing taxpayers billions.

Sixty million homeowners comprise more than 75% of all private
landowners. Collectively, these homeowners hold a majority of all real estate
values, but they hold only 2% of the private land. The three factors that most
influence their home values are a cliche but still true: location, location,
location. _

That means that homeowner property values largely depend on the safety
and attractiveness of their neighborhoods. Badly located or operated landfills or
incinerators, excessive traffic, pommography shops, shopping centers in residential
areas, water and air pollution have all been shown to lower property values.

But "takings" bills would make it prohibitively expensive to enforce the
laws that regulate these activities. Any law that prohibits or even makes more
expensive a highly profitable land use "lowers" the potential value of the land.
Takings bills would ironically mean less protection for homeowner property
values while imposing new costs on taxpayers in the tens of billions.

Most of those landowners who would make money from takings bills
already receive large government subsidies. Three percent of all private
landowners, all of which are in the farm and timber business, own 80% of all
private land. Federal programs have increased farm land values on average by
15% to 20% and timber interests also benefit from federal programs. These
landowners are entitled to their constitutional rights but not to new entitlement
programs at taxpayer expense. '

257 Park Avenue South 5655 College Ave, 1403 Arapahoe Ave, 128 East Hargen St. 1800 Guadalupe
New York. NY 10010 Oakland. CA 94618 Boulder, CO 80307 Raieigh, NC 27601 Ausuin, TX 78701
(2121 505-2100 (5101 658-8008 13031 410-4501 1919)821-7793 1512) 478-5161
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do not meet these standards or because
meeting them would be more expensive.
The Contract for America would require

taxpayers to pay.

. Superfund sites: Many
Superfund sites were operating, but leaky,
landfills or other kinds of dumps, or were
contaminated lands still in use, Before
the Superfund law, they therefore had
positive value.  When identified as
Superfund sites, however, they often
became ligbilities because owners faced
the obligation to clean up. The Contract
for-America would make taxpayers pay.

. Incinerator rules: Garbage
incinerators must meet toxic air pollution
standards that vary to some extent
according to the quality of a cities’ air,
Takings bills would require eompensation
where these laws preclude or inhibit siting
garbage incinerators and therefore leave
only a less valuable land use.

¢® Flood hazard laws: The federal
government provides billions of dollars in
disaster aid for flood victims and, at great
expense, provides flood insurance that
private insurers are unwilling to offer
because of the high risk. In return,
federal standards implemented through
local governments prohibit bulky
construction in flood hazard areas thgt
might block flood waters and therefore
raise flood levels elsewhere. Federal
standards also require that any new
buildings in flood zones be elevated on
stilts or raised land above predictable flood
beights. These rules lower the value of
land and would require taxpayer payments
even though the land has value largely
because of federal disaster aid.

* Mining laws: Federal mining
laws require that stripmined land be
restored, that runoff water be controlled,

that offshore oil wells take €xpensive
Precautions to handle their waste, and
that pillars of coal be left in the ground to
protect miners digging around them from
mine collapse. All these rules can make
mining or drilling in some areas less
economical or not economical at all,
lowering the value of the rock, oil or coal.
Takings laws would therefore require
compensation of the minera] rights, which
are normally considered an "interest in
land.”

Land markets are highly efficient.
The value of land depends on the
profitability with which it can be used.
Any law that limits that profitability
therefore lowers the value of the land. For
that reason, even rules that establish
broadly accepted standards of conduct will
often "lower" land values and would

' require compensation under takings

legislation.

4. Those basic rules brotect the
Property values of American
homeowners, who are three quarters of
all private property owners.

The same efficiency of land markets
explain why these rules that "lower” some
land values protect the land values of
homeowners. For real estate agents, it is
a cliche that the value of 5 home depends
on three factors: location, location,
location. In other words, the value of a
home depends. on the overall
attractiveness of the neighborhood. Any
land use that makes an area less
attractive lowers home values,

Basic federal standards limit the
extent to which a wide variety of activities
may adversely affect home values.
Landfills or garbage incinerators in the
wrong locations, Superfund sites, noise
polluticon, flood problems, and unrestored



6. Takings bills would lower the
property values of homeowners by
making basic environmental and
zoning rules prohibitively expensive to
enforce.

If takings laws passed,
governments would lack the funding to

enforce basic environmental and zoning’

laws except in the most onerous cases.
Yet these laws protect homeowner
property values. The result would be less
protection and lower property values for
America’s homeowners.

7. Owners of undeveloped land
do not deserve special compensation
for rules that largely prohibit them
from harming others.

Although “"property rights"”
legislation would hurt the vast majority of
private landowners, ig legislation
nevertheless necessary to assure fair
treatment for other landowners, the
owners of undeveloped land? The answer
is no,

First, to a large extent, regulations
that would require payment are designed
simply to prevent some landowners from
harming other landowners or the public.
1t is both fair, and economically efficient,
to require that property owners not harm
others. Property ownership in the United
States has never included the right to use
property regardless of the consequences to
others.

Second, this payment requirement
ignores the extent to which landowners
benefit from government actions. For
example, compensating developers for
restrictions on developing land in
floodprone areas ignores the extent to
which disaster assistance, subsidized flood
insurance, and federal flood control

Projects increases the value of floodprone
land. A compensation rule would require
that taxpayers pay twice: once, for
assistance programs that make any
building in flood zones valuable; a second
time for rules that restrict how much
builders can take advantage of this
government aid.

Finally, the same property owner
who is harmed by a restriction benefits
from the restrictions imposed on others. A
landowner who cannot build a landfill or a
shopping center benefits because neither
can his neighbor.

This is true even of some of the
most challenged environmental regulations
that broadly restrict development in
sensitive areas. These restrictions not
only tend to increase the value of
residential homes by large amounts, but
they have often been shown to increase
the value of restricted, undeveloped land
by a lesser amount. {See note 3.) Even
though property owners benefit from
restrictions on others, takings bills would
require payment because any single piece
of land would have even higher value if it
alone were unrestricted.

8. A few already subsidized
industries, and a tiny number of
landowners, would receive the
overwhelming majority of payments
from new "takings” laws.

Perhaps most importantly from the
standpoint of fairness, new "takings" laws
would shower taxpayer money
overwhelmingly on a tiny number of
landowners who already benefit heavily
from federal subsidies. The 75% of all
homeowners who own most of the real
estate value but only 2% of the land would
rarely if ever receive payment because
their best use of property is almost always
as a home.



NOTES

1. Land ownership, value and concentration
data; The value of real estats in separate sectors
was taken from National Realty Committee,
America’s Real Estate: A Review of Real Estate and
its Role in the U.S. Economy (1989) Table 6.1. Data
on timber ownership and concentration was based
on the most recently available Forest Service
information in Kaiser, F., Birch, T., & Lewis, D.,
"New Findings on Private Forest Landowmners,”
American Forest 88(7): 28 (1982). A new survey is
being assembled but the basic data remains the
same. The calculations of overall land concentration
were derived from these sources. The amount of
housing owners, farm owners and timber owners, as
well as the ameunt of land in each sector is set forth
in United States Department of Agricultures,
Economic Research Service, Agricultural Resources
and Environmental Indicators: Land Water Inputs
Practices Technology Policies & FPrograms {in press)
(Figure 1.2.2). The same source provides
information on the concentration of farm ownership,
as does U.S. Department of Agriculture, Economic
Research Service, Owning Farmland in the United
States: Agricultural Economics & Land Ownership
Survey, Agriculture Information Bulletin 637 (1991).

125,000 farm and timber interests own 38% of all
private land: According to Agricultural Resources,
farmland comprises 833 million acres. One hundred
and twenty-four thousand farm interests own 47%
of all farmland, or 391 million acres. Timber
interests own 377 million acres, but 500 timber
operators own 28% of these acres, or 106 million
acres. Collectively, fewer than 125,000 landowners
own 437 million acres out of 1.3 billion total private
acres, or 38%.

3% of landowners own 80% of all private land:
Collectively, farmland is 63% of all private land and
has roughly 2.7 million owners. But 49% of all
farmowners cumulatively own only 8% of all
farmland. The remaining farmers number 1.35
million owners and they possess 92% of the
farmland, which constitutes of 58% of all private
land. Timberland constitutes 29% of all private
land and has 8 million owners. But 8% of all timber
owners (640,000) own 78% of all timbarland, or 23%
of all private land. Together, that means that
roughly 2 million owners possesa 81% of all private
land. Because there are a total of 69 million private
owners, that means that fewer than 3% of all
landowners own 81% of all private land.

2. Who funds takings groups? The Alliance for
America, a nationwide “property rights" coaliticn
formed in 1991, receives its funding from the
American Farm Bureau Federation, American
Mining Congress, American Motorcyclist
Association, American Petroleum Institute,
American Pulpwood Association, Chemical
Manufacturing Association, Land Improvement
Contracts of America, Marigold Mining, National
Rifle Association, National Cattlemen’s Association,
National Trappers Association, and the Rocky
Mountain Oil and Gas Association.

One Florida "property rights” group that is a
member of the national coalition and that was the
primary sponsor of a takings referendum in Florida,
was formed by seven landowners in the timber,
development, and agriculture busineas. Thess seven
owners collectively own one third of all the
undeveloped land in Flerida. Klas, Mary, "Powerfu}
Landowners Fuel Property Revolt,” The Paim Beach
Post p. 1 (March 11, 1994),

Another state group, Arizonians for Private
Property, spent $719,000 to push a "takings” bill by
referendum; the referendum was voted down by
60% of Arizona voters. The “property rights”
group’s effort was funded by realtors and developers
($341,325.08), mining interests ($121,230.00),
agribusineas ($65,489.45), ranching and dairy
interesta ($37,940.00), banks ($52,300.00), oil-gas
utilities ($34,100.00), and a few other larger
commercial interests. These finance reports can be
obtained through the Arizona Secretary of State and
the figures filed on December 8, 1994,

3. Pollution and inappropriate land uses
lower homeowner property values: A huge
number of studies have found that pollution and
certain land uses tend to lower residential property
values. Some examples include: Crecine, J.P.,
Davis, O.A. & Jackson, J.E. "Urban Property
markets: Some Empirical Results and Their
Implications for Municipal Zoning," Journa! of Law
and Economics 10:79-99 (1967) (general review of
literature); Greenberg, M. ot al.,, "Impaet of
Hazardous Waste Sites on Property Value and Land
Use: Tax Assessors’ Appraisal,” Appraisal Journal
61:42 (1993) (hazardous wasta gites); Michaels, G.
et al., "Market Segmentation and Valuing Amenities
with Hedonic Models: The Case of Hazardous
Wasts Sites,” Journal of Urban Economics 28:223
(1930) (hazardous waste sites): Adler, K.J., Cook,
Z.L., Ferguson, A R., Vickers, M.J., Anderson, R.C.
& Dower, R.C., "The Benefits of Regulating
Hazardous Disposal: Land Values as an Estimator”
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PRIVATE PROPERTY AND "TAKINGS" BILLS

FACT VS. FICTION

The so-called "wise use” movement is currently pushing "takings" bills in the U.S. Congress and state

~ legislatures. Following are examples of w
private property and the facts behind their fiction.

MYTH: “Takings® bills
advocates say that their
legislation will reduce the
fiscal burden on all taxpayers
from unnecessary “takings."

MYTH: “"Takings" bills
advocates say that their
legislation  will protect
individuals’ private property
rights in their homes,
backyards, and
neighborhoods.

MYTH: “Takings" bilis
advocates say that we need
"takings"  legislation to
protect our private property
rights as our forefathers’
intended.

“takings® bills advocates say about their legislation apd

FACT: Not true. i righ already fully
protected, The 5th and 14th Amendments to the U.S. Constitution
casure that private property shall mot be *taken® without just
compensation. America’s founders gave the U.S. Supreme Court
the responsibility of upholding the Constitution and safeguarding
our constitutional rights, including our property rights.  Any
personwhos:pmpenyhasbeeu'mkm'hasaﬁghttobe
compensated in the courts.
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Endangered Species Act:
The Rest of the Story

The Allegations and Responses

Prepared By:
The DO! Cornmunity Education Teamn
__for the use of Government officials who recesve

B questions from the press and the public about the -

Endangered Spedies Act

For more information concerning these or other
cases, piease contoct 202-208-4131.

California: The Stephens’ Kangaroo
Rat and Homebuyers

The Allegati&n

This bttle rodent cost 100,000 taxpayers of
Riverside County, California, $1,950 each in
“Impact fees " to raise the $103 million needed to
set aside 30 square miles of habitat. Farmers lost
up to half their tillatle acreage. One family lost
$75,000 in annual farm income. (Source: Timber
Industry Labor Management Committee).

The Response

Under Riverside County's Habitat Conservation
Plan for the Stephens’ kangaroa rat, a mitigation
fee of 51,950 per acre of new development, not per
taxpayer. is being collected to purchase perma-
nent habitat reserves for the species, helping clear
the way for development of other areas in the
county. The mitigation fee translates into approxi-
mately $215 per home, or less than one-fourth of |
percent of the cost of a $95,000 home.
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ENDANGERED SPECIES ACT: THE REST OF THE STORY

California: The 1993 Fires

California: The Kern County Farmer

. The Allegation

People's homes burned down in California
because they could not clear vegetation around
their homes in order to protect the endangered
Stephens’ kangaroo rat.

The Response

The General Accounting Office (GAQ) investigated
these allegations and reported to the Congress in
june. 1994, that the Califcrnia fire was fanned by
80-mile-per-hour winds, and jumped concrete
barriers highwavs and a canal. According te GAO,
“whiie some owners continue to believe that disk-
ing around their homes pricr to the fire would
have saved their homes, we found no evidence ©
support these views. Homes where weed abate-
ment, including disking, had been performed were
destroyed, while other homes in the same general
area survived even though no evidence of weed
abatement was present. Overall, county officials
and other fire experts believe that weed abatermnent
by any means would have made little difference in
whether of not a home was destroyed in the  ~ °
California fire.” Firemen said clearing hundreds of
feet of ground would not have mattered, because
fires of such ferodty can leap{rog more than a mile
with searing ashes or hot embers. A university
professot who has studied such fires declared this
one was something that “not even the entire U.S.
Army could have stopped.” Finally, GAO con-
cluded, “on the basis of the experience and views
of fire officials and other experts.. .the loss of
homes during the California fire was not related o
the protubition of disking in areas inhabited by the
Stephens’ kangaroo ral.”

. The Allegation
A "strike force” of 25 ageats swooped down by

helicopter, arrested a Taiwanese immigrant farmer
in Kern County, California. and seized his tractor

for killing an endangered rat and other endan-

gered species when he was unaware there were
protected animals on his property.

The Response

Mr. Taung Ming-Lin, an immigrant from Taiwan,
paid S1.3 million for arid property in Caljfornia. In
November, [992. he was notified by registered let-
ter from the State of California that there were
endangered species (Tipton kangaroo rat, San
Joaquin kit fox and blunt-nosed lecpard lizard) on
his property and that he needed to contact state
and federal wildlife officials to obtain permits
before proceeding with development of his land.
Other California landowners in similar situations
have obtained such permits. In February. 1994, a2
State fish and game representative spoke with Mr.
Lin's foreman about whether appropriate permits
had been obrained for developing the land, since
endangered species were present. The representa-
tive advised Mr. Lin's son during the same visit of
the need to gain appropriate permits and previded
names of individuals to contact. He advised them
that cultivation should stop until permits were
obtained. Two more contacts were made by state
and federal agents advising of the need to obtain
permits before a search warrant was eventually
executed on February 20 by approximately four
U.S. Fish and Wildlile Service agents, California
fish and game wardens and biolegists. No heli-
copters were used. Remains from endangered
Tipton kangaroo rats were located. A tractor and a
disc were seized under the authority of the search
warrant. The government has elected to prosecute
Mr. Lin's corporation, but not Mr. Lin.

@o1y
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ENDANCERED SPECIES ACT: THE REST QOF THE STORY

Florida: The Scrub lay

Florida: Key Deer

_The Allegation .

In Florida, a person’s homc is not hzs castle whcn
it comes 1o the Florida Scrub Jay. More than 250
landowners (were} wamed not to alter or remove
underbrush from their property because “any
activity which destroys scrub occupied by scrub
jays may violate (the law).” Touch that scrub and
you may land in jail for up to | year and pay to
$10.000 in fines. (Source: Timber Industry Labor
Management Committee).

The Response

Letters were mailed to a large number of property
owners in Florida explaining how they may obtain
authorization to proceed with development plans.
The letters contaired information, not threats.
Since the beginning of that initiative, hundreds of
authorizations to proceed have been issued by the
U.S. Fish and Wildlife Service in jacksenville, and
many of those were granted within a week of the
request. Brevard County has requested and
received a congressional appropriation to fund a
Habitat Conservation Plan, which, when approved
by the Service, will solve development conflicts in
that county as they relate to scrub jays. Other large
projects have proceeded with HCPs or were
resolved without a need for permits. Overall, pub-
lic reaction to the scrub initiative has been one of
acceptance and cooperation. The Endangered
Species Act has been used Lo its fullest to help
solve conflicts related to this species.

o ,Tbe Allegation

To protect mere than 400 hcad Ofendange,-ed Key e et
- Deer on 8,000 acres of Florida Keys, elementary

"

it

children are bused an additional 30 miles around
the habitat. A plan to build a school at a closer
location has been stailed because of opposition by
environmental groups. (Seurce: Timber Industry
Labor Managament Comrnitiee).

The Response

The Florida K2y Deer, listed as endangered in
1967. inhabits some 26 islands in the lower Florida
Keys. The herd currently numbers between 230
and 300. Big Pine Kay is believed to support two-
thirds of this population due to its size, predomi-

- nance of pineland and year-round availability of

fresh water. The deer need to cross U.S. Highway |
to gain access to seasonal fresh water and to
maintain genetic diversity. More deer are killed
each year by vehicles (60 10 65) than are being
replaced by the herd and half the deaths occur on
US. 1. In an effort to satisfy the recovery plan goal

0 establish underpasses and overpasses-so the
deer may safely cross the highway. the Service Key -

Deer recovery team needed (o locate two areas
that could be used as corridors. The proposed
school is planned directly aver one of the corri-
dors. The Service has noted that construction of
the school would constitute a taking under Section
9 of the Endangered Species Act, and opposes
building the school at the suggested site. In addi-
tion to the Service, the suggested school site is
alsc opposed oy the state department of commu-
nity affairs, state game agency, county planning
department and state and local conservation
groups. Alternative school sites are available on
and within seven miles of Big Pine Key.
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North Carolina: Timber and the

North Carolina: The U.S. Army and

Red-Cockaded Woodpecker

The Allegation

When the endangered Red-cockaded woodpecker
arrived on Ben Cone’s property in North Carolina,
the Endangered Species Act put 1,000 acres of his
land ofT {imits to him. He has spent $8,000 on biol-
ogists to make sure he is fellowing the stringent
rules and figures he has lost $1.8 million in timber
that is tied up in the protected zone. To protect his
remaining land from being occupied by the bird
and consequently falling under federal land con-
trol. Cone had no choice but to change his timber
management practices to try to harvest the pines
before they becorne old enough to attract wood-
peckers and prevent him from using the rest of his
land. (National Wildemness Institute. Endangered
Species Bluepring).

The Response

Mr. Cone was initially offered the option of devel-
oping a Habitat Conservation Plan, which allows
incidental take of an endangered or threatened
species in pursuit of otherwise lawful activity—
such as logging. Many organizations and develop-
ers are participating in such plans. Mr. Cone -
declined. In the meantime, he did submit a2 man-
agement plan to the U.S. Fish and Wildlife Service
in Atlanta, which was approved. He is managing
his land, and logging it.

The Allegatio

e A

the Red-Cockaded Woodpecker

The U.S. Army can defend against the armies of
Saddam Hussein, but they are losing their battles
with the Red Ccckaded Woodpecker. Several areas
of Fort Bragg, North Carclina. have been closed
and constructicn of a needed maintenancs divi-
sion complex is on hold because of this bdird.
which may also threaten harvest of the Southern
Forest. Some call the Red Cockaded Woodpecker
the spotted owl of the future. (Saurce: Timber
[ndustry Labor Management Committee)

The Response

There are 182 million acres of timberland in the

South (90 percent privately-owned and 10 percent, -

{ederal and state-owned). The U.S. Fish and
Wildlife service estimates that between 500 and
1.000 groups of Red Cockaded Woopeckers may
sull survive on private (ands. Based on the current
habitat guidelines for Red Cockaded Woodpeckers,

© 1,000 groups would require 60,000 acres (i.e., 60

acres per group), or tess than | percent of the total
private timberiand in the South. This is not consid-
ered a threac to the Southern Forest, which has
already been harvested three complete times.
Construction of the Army’s maintenance division
complex has gone forward at Fort Bragg following
completion of the consultation process with the
Service, and no necessary training activities have
been stopped because of endangered or threat-
ened species. in the case of the Army projects,
consultation was the key. Endangered Species Act
listings rarety require a substantial change in plans
{or development. A 1992 Generai Accounting
Office audit found that of 18,211 consultations
between 1988 and 1992, 99.9 percent went for-
ward unchanged or with minor modifications.
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fn a cover story entitied, “The Butterfly Problem.”
in the January, 1992 issue of The Atlantic, the
authors porrayed an Oregon developer whose
lifelong dream of carving fairways on a section of
the Oregon coast was snuffed in the morass of
Endangered Species Act protection of an endan-
gered burtterfly.

The Response

U.S. Fish and Wildlife Service personnel heiped the
developer obtain an incidental take permit under
the Endangered Species Act, recognizing that
development of a Habitat Conservation Plan in
connection with the goif course wouid assist the
Jong-term survival of the butterfly. The developer,
however, was unable to satisfy Oregon's land use
planning laws on grounds unrelated to the ESA,
and the project was abandoned.

Oregon: The Butterfly and the Texas: Endangered Species Lower
Golf Course Property Values
The Allegation o .171;3 A!Iegauon |

The presence of endangered species has lowered
property values in Texas.

The Response

This allegation is frequently associated with anec-
dotal reports from individual landowners or with a
study conducted by the Texas and Southwesiem
Cattleraisers Asscciation. Land values in the
Austin area. to cit= one example. did decline after
the mid-1980s, but most of that decline occurred in
1987 because of the Savings and Loan ¢risis. The
gold-cheeked warbler—the species usually tlamed
for the loss of property values—was not listed as
endangered until 1991. The study by the TSCRA
purported to show that land values in 33 Texas
counties affectad by endangered species listings
had dectined more than land values in other Texas
counties. This study was analyzed by Dr. Stephen
Meyer of the Massachusetts Insttute of

" - Technology (MIT). who found that TSCRA had

apalyzed the economic data incorrectly and that

the data did not in {act support the conclusicn that

property value declines were associated with the
presence of endangered species. Mcyer's own
study. meanwhile, noted that “.. .the evidence

" strongly contradicts the assertion that the listing of

species under the Endangered Species Act has had
harmful effects on state economies, The data

show that animals and plants—endangered or oth-
erwise=do not present much of (an) impediment
to development activity at the state level.”
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Texas: Species Stalls Real
Estate Sale

Texas: Critical Habitat and the
Golden-Cheeked Warbler

The Allegatian

Margaret Rector owns 15 acres of commerciaily-
zoned property in Travis County, Texas. which is
habitat for the goldencheeked warbler. Because
an endangered species is present on her property.
she is unable to either develop or sell it, Since the
land cannct be developed, the value of the .
acreage has declined and Ms. Rector alleges she
has not only lost a good deal of money, but now
cannot find a buyer at all because of the presence
of an endangered species on her fand.

The Response

The U.S. Fish and Wildlife Service informed Ms.
Rector that development of her property required a

~ permit under either Section 7 or Section 10 of the

Endangered Species Act No application for such a
permit has been received. Land values in the
Austin area declined significantly in the wake of
the Savings and Loan cnsis, and the majority of
Ms. Rector's property valué decline occurred at
that time, prior to the listing of the golden-cheeked
warbler. The City of Austin paid about $60,000 an
acre for a nearby tract in }1986. That land is now
valued at between $2,000 to £3.000 an acre. The
property originally was soid in 1985 or 1986, but
went 10 repossession because of a buyer defauit.
The Balcones Canyonland Conservation Plan
would address Ms. Rector's property, but the plan
has yet o go forward. The City of Austin recently
put Ms. Rector in contact with a prospective buyer
who is fully aware of the endangered species
issues on the property, and who is willing
nonetheless to negotiate fair market value for the
land.

The Allegation

The U.S. Fish and Wwildlife Service proposed 20
million acres in 33 Texas counties as critical habi-
tat for the golden-cheeked warbler,

The Response

The Service never had plans for any propasal of
the magnitude describes above. There is less than
800,000 acres of poteritial warbler habitat in the
entire State of Texas. Secretary Babbitt announced
in October 1994 that designation of critical habitat
would not be necessary for the conservation of the
species if habitat conservation plans were put into
place. Work on those plans is proceeding.

Texas: Cedar and Private Land

The Allegdtion

The U.S. Fish and Wildlife Service sues privace
landowners in Texas who Ty to control cedar on:
their property.

The Response

The Service supports private property rights and
has repeatedly said that control of cedar regrowth
and ongoing ranching practices do not harm the
habitat of the golden-cheeked warbler.
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Texas: The Widow's Story

Critical Habitat and Development

_The Allegation . .

In testimony before the Senate Environment and
Public Works Committee in April. 1992, arepresen-
tative of the National Cattlemen’s Assodation told
of a widow near Austin, Texas. who wanted (o
clear her fencerow of brush, only to be threatened
with prosecution by the U.S. Fish and Wildlife
Service.

The Response

The woman was advised by the Service that her
¢learing of a 30-foot wide. one mile-long fencerow
might harm endangered songbird nesting habutat,
but after Service representatives met with her and
assessed the situation, she was given the go-
ahead to clear the fencerow.

Utah: Domestic Geese and the
Kanab Ambersnail

The Allegation

The U.S. Fish and Wildlife Service forced domestic
geese in Utah to vomit to see if their stomachs
contained endangered Kanab ambersnails. The
landowner was threatened with a fine of $50,000
for each snail caten by a goose. (Source: National
Wwildemness Institute, Endangered Species
Blueprint).

The Response

Some geese were removed from a pond inhabited
by Kanab ambersnails. None were [orced 1o vomit,
nor was anyone threatened with a fine for snaits
consumed by the geese.

. .The Allegation

When the U.S. Fish and Wildlife Service declares

“critical' habitat” for an endangered or threatened
species, private landowners are prevented from
developing their land. Critical habitat desighations
“lock up” large sections of land, prevent most
human activities and are the equivalent of setting
aside wildlife sanctuaries. Critical habitat designa-
tions prevent all economic development.

The Response

A “critical habitat” designation means that federa!
agencies must consult with the Fish and wildlife
Service when their activities may adversely modify
habitat designated as critical to the recovery of thz
species. If it is Jetermined that a project will jeop-
ardize the species, the Fish and Wildlife Service is
required by the Endangered Species Act to offer
“reasonable and prudent” alternatives that will
protect the habitat while permitting the project to
proceed. More than 99 percent of all projects do
go forward. “Critical habitat” designations apply
only o actions authorized, funded or carried out
by federal agencies. Critical habitat does not affect
privale landowners unless they pian a develop-
ment project that tequires federal funding, per-
mits, or some other action by a federal agency. A
critical habitat designation in no way sets aside an
atea as a wildlife sancruary or wilderness area.
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California: The Stephens’

Economics and the Endangered

Kangaroo Rat

The Allegation

Ms. Cindy Domenigoni has had more than half of
her farm’s 3.100 acres of dry land wheat, barley.
alfaifa and beef cattie severely impacted by the
listing of the Stepher’s kangaroo ral. She has been
forced to idie 800 acres of het land due to restric-
tions even though her family has farmed and
co-existed with the species for the last 120 years.
The federal protecticns affotded the rat have
stripped her of her fundamental property nghts.
diminished her land values and drained her fam-
ily’s inancial resources. She has incurred nearly
$400,000 in lost income and direct and indirect
expenses due to K-rat restrictions. (Surnmary of
testimony of Cindy Domenigoni before the House
Merchant Marine and Fisheries Committee, july 7,
1993, in Woodland, California.

The Response

The U.S. Fish and wildlife Service is not familiar
with 800 idled acres. but is aware that 400 acres
of the Domenigoni farm originally was idied when
it was believed that it may have been habitat for -
the Stephens’ kangaroo rat. A Service biologist
subsequenty examined the land in question and
determined that the land was not K-rat habitat.

- The Service then granted permission to the

Domenigoni farm to procesd with farming on the
acreage, in December, 1993, Ongoing farming
activities in the Riverside County area have not
generally been restricted because of K-rat habitar,
and farming does not require a grading permit.
Grading permits are required for new activides on
the land, not continuing activities.

Species Act

The Allegation

The Endangered Species Act has brought develop-

ment across the country 1o a halt.

The Respodse

Properly implemented and enforced. the
Endangered Species Act successfully balances
economic needs with conservation needs—-as
evidenced by the U.S. Fish and wildlife Service's
consultation record. Endangered Species Act list-
ings rarely require a substantial change in plans
for development A 1992 General Accounting
Office audit found that of 18,211 consultations.
between 1988 and 1992, 99.9 percent went for-
ward unchanged or with minor medifications.

A Massachusetts Institute of Technology study.
~Endangered Species Listings and State Economic
Development,” completed by Stephen M. Meyer in
1994 for the Project on Environmental Politics and
Palicy, concluded that .. .the evidence strongly

contradicts the assertion that the listing of species

under the Endangered Species Act has had harm-
ful effects on state economies.”

Economic Development and the
Endangered Species Act

The Allegation

Listing of species under the Endangered Species
Act hurts economic development.

The Response

Between 1988 and 1992, only € in 5.000 projects
was actually stopped because of the Endangered
Species Act. The remainder went forward without
major changes.
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Tuna Cave Cockroach

The Allegation

The next thing you know, they’ll try to put cock-
roaches on the endangered species list. Too late.
They already have. The Tuna Cave Cockroach is
found in Puerto Rico is a candidate for inclusion

on the list. At least 40 percent of the candidates for

endangered species are rodents, beetles, snails
and moths. [t will require $144 million to list and
study these candidates. (Source: Timber industry
Labor Management Committee).

The Response

The Tuna Cave Cockroach is not on the list of
Endangered and Threatened Plants and Animals.
it is on the candidate list, but the U 5. Fish and
wildlife Service has spent no money on the
species and has no plans 10. Rodents. beetles,
snails and moths comprise 36 percent of the can-
didates for listing, and it is estimated that the
study and listing of all 619 species wouid cost
$19.6 million, not $144 million.
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HORROR STORIES AND FAIRY TALES
ABOUT THE ENDANGERED SPECIES ACT

We call on those who oppose the ESA to stop using the tactics of fear-mongering, and engage instead in an
open debate on the merits of the law. These opponents apparently will go to almost any lengths of distortion,
fabrication, and manipulation of the truth to gut America’s most important conservation law. Following are a
few of many such cases.

FAIRY TALE: IMMIGRANT LOSES AMERICAN DREAM TO FEDERAL ESA STORM TROOPERS!

CLAIM: Tuang Ming-Lin arrived in the United States three years ago and bought 720 acres of farmland near
Bakersfield, CA, ready to fulfill his personal American dream. Mr. Lin, who cannot speak English, began
culrivaring his land to grow bamboo and other vegetables 10 cater to southern California’s growing Asian
population. He had purchased the land with the understanding that it could be farmed and there were no
restrictions on what he could do. According to Tony Snow, an editorial columnist for the Detroit News, " {Mr.
Lin} had no idea that his property was listed as natural habitat for the Tipton kangdroo rat, a member of the
endangered species club. The feds keep such information secret and inform property owners of their legal
liability only when they try ro do something potentially criminal, like plowing a field...” Mr. Lin, who paid 31
million for his land, a tractor, and an irrigation system, has been told he cannot farm his land until he gets state
- and federal permits. In addition, he has been charged with knowingly destroying the habitas of an endangered
species and killing individuals of the species. If convicted, he faces one year in prison and $300,000 fines. Mr.
Lin has suffered a stroke as a result of the stress caused by these charges.

REALITY: Mr. Lin was fully informed of the situation but preferred to violate the law,

Mr. Lin was very well aware that his property included Tipton kangaroo rat habitat. He was informed of
that fact by the U.S. Fish & Wildlife Service by letter dated November 24, 1992, almost two years before his
employee was apprehended plowing a field containing endangered habitat. This letter stated *...the Department
has identified this area [Mr. Lin’s property] as native threatened and endangered species habitat that now contains
‘significant populations of both state and federally listed threatened and endangered species...” He was advised
that "unpermitted” development of the land would cause adverse impacts on endangered species and would
constitute a violation of three environmental laws. He was also advised that "...development of threatened
and endangered habitat through the incidental take permit process..." was provided for in all three laws.
The letter signed by Scott Williams, USFWS game warden in Bakersfield, offered him assistance in obtaining a -
permit and gave him the names and phone numbers of agents with both the California Department of Fish &
Game and the U.S. Fish & Wildlife Service whom he could contact. Mr. Lin did not request assistance or '
apply for an incidental take permit.

On February 12, 1994, a California game warden observed plowing activity on Mr. Lin’s farm. She asked
the employee doing the work, Mr. Robert Sanchez, if permits had been obtained. The answer was no. She
advised Mr. Sanchez that the land being plowed was critical habitat for three endangered species, the San Joaquin
kit fox, the Tipton kangaroo rat, and the blunt-nosed leopard lizard. Another employee stated that they (the
workers) were aware of the existence of the kangaroo rats on the property. The warden then advised the
employees, in the presence of Mr. Lin’s son Yider "Joseph” Lin, of the necessity of obtaining an incidental take
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permit before doing any further plowing. On February 17th, an USFWS agent visited Mr. Lin’s farm and
observed that additional land had been plowed and vegetation destroyed since the California warden’s visit on
February 12. The same employee, Mr. Sanchez, confirmed that he had understood the warning given to him and
that it had been passed on to the owner, Mr. Tuang Ming Lin. Contrary to the outraged accounts of various
newspaper columnist, Mr. Lin was fully informed of the situation but preferred to violate the iaw rather than
cooperate and apply for an incidental take permit. Even then, he was given a verbal warning through his
employee and his son and had a second opportunity to comply with the law. He chose to ignore this warning
and persisted in illegal destruction of endangered habitat. Under the circumstances, the USFWS had no
alternative but enforce the law. All of this could have been avoided if Mr. Lin, in November 1992, had simply
applied for an incidental take permit.

The allegation that Mr. Lin was ready to cultivate his 720 acres and grow profitable crops is also highly
questionable. According to the Log Angeles Times, June 10, 1994, the land he had purchased was heavily
polluted with salt and would require "years of irrigation” before anything could be grown. This fact, along with
the fact that the land was designated as critical habitat, was apparently not communicated to Mr. Lin by the sellers
of the property or their agent. Perhaps Mr. Lin is a victim, but he is of questionable real estate practices not of
the Endangered Species Act or the Federal Government. :

FAIRY TALE: ESA FORCES HOMEOWNERS TO WATCH HOMES GO UP IN SMOKE DURING
CALIFORNIA WILDFIRES!

CLAIM: The Stephen’s kangaroo rat was listed as endangered under the Endangered Species Act in 1988. After
the listing, residents of Riverside County, California were prohibited from clearing firebreaks in the rat’s habitar.
The Fish & Wildlife Service admitted that disking is the most effective method of weed abatement for fire control
purposes, yet the service barred property owners from disking based on habitat protections of the ESA. The
Service also threatened to use sanctions against the fire department if it recommended the use of disking for weed
abatement areas populated by the kangaroo rat. Many acres of land lay fallow from 1988 through 1993 as a
result of the FWS restrictions. The Service barred property owners from removing brush, a known fire hazard,
through methods of farming including disking. If these acres had been cleared, zhey would have created a

‘ ﬁrebreak. Instead, the fields of brush and high grass were fuel for the fire.

Hofrorgs

Twenty-nine homes and over 25,000 acres were lost in the October 1993 Riverside, California Wildfires.
Many of these home owners believe that disking around their property would have would have prevented the fire
from reaching their homes. “...One homeowner stated to the media after the fire that his last-minute disking
about 120 feet beyond his property line was the only reason his home and property were saved. " The bottom line
here is that the habitat protectzon of the Srephen s kangaroo rar under the ESA put both property and human life
at risk.

REALITY: The fire was unstoppable.
The Stephen’s kangaroo rat is small nocturnal mammal within the rodent family. The species makes its home

in burrows in the grasslands and costal sage of southern California. The Stephen’s kangaroo rat was listed as
endangered in 1988. The Fish and Wildlife Services determined that disking posed a threat to individual species

and applied the incidental take permit requirements of the ESA if disking was to be performed within the .



FAIRY TALE: THE KANGAROQ RAT CAUSES OVERCROWDING FOR INNOCENT FAMILY!

CLAIM: When Michael Rowe applied for a permit to add to his house, he was told that his acreage was in the
middle of a study area for the endangered Stephen’s kangaroo rat, forcing Rowe to hire a biologist to survey his
property at a cost of as much as $5,000 before building. If a single rat was found, he could not build. " If none
were found, then he could develop his property if he paid the government "mitigation fees® totalling nearly
340,000 to buy land elsewhere for a rat preserve. He is therefore unable to expand his house and cannot -

. properly accommodate his large family.

REALITY: Mr. Rowe’s total cost would be $1000, not $45,000 to obtain the necessary permit to expand his
house, as provided by section 6 of Riverside County, CA ordinance no. 663.5, adopted January 2, 1990. Dr.
John Bradley of the Carlsbad, CA office of the USFWS estimates that Mr. Rowe would pay only $500 to $1000 -
maximum for a survey; however, Dr. Bradley, a fully-qualified biologist, offered to do the survey for Mr. Rowe
at no charge. Mr. Rowe did not accept this offer. If a survey was conducted and rats were discovered within
100 feet of Mr. Rowe’s house, construction could proceed upon application for and receipt of a section 10 permit.

FAIRY TALE: THE STEPHEN’S KANGAROO RAT CAUSES WATER POLLUTION!

CLAIM: Ouwtside Beaumont, California, an abandoned rocket test site polluted with hazardous chemicals was
threatening ground water supplies. Yet, cleanup efforts were delayed for rwo years because they, too, might
disturb the Stephen’s kangaroo rat.

REALITY: The Lockheed Corporation owns the 9,117 acre abandoned rocket test site. Fourteen acres are
polluted with hazardous chemicals and there is evidence of ground water contamination. - The delay in cleaning
up the contamination was caused by Lockheed’s failure to take action, not by any provision of the Endangered
Species Act. In 1992, Lockheed ask the USFWS to consider the approval of a clean-up plan that would be
covered under a section 10 "scientific collection permit.” The USFWS gave its approval and facilitated this
approach, and the cleanup effort is still underway.

FAIRY T. ALES: THE RED-COCKADED WOODPECKER DESTROYS PROPERTY VALUES!

CLAIMS: Benjamin Cone, Jr. owns 8,000 acres of timberland near Greensbora, NC. 1,600 acres of this
property has been affected by the red-cockaded woodpecker. Cone’s sound forestry practices attracted the
woodpecker by inadvertently creating prime nesting areas for the birds. Cone now says "I cannot afford to let
those birds take over the rest of my property. I'm going to start massively clearcutting. ®

REALITY: Mr. Cone was offered two practical alternatives for dealing with the woodpeckers on his property
which would permit him full use of his land. He has refused to utilize these alternatives, yet he complains that
the ESA prevents him from “using” his property. However, he continues to use his land to take pine straw to
sell for profit; he thins and clearcuts the timber on his land and sells it; and he operates a hunting lease, charging
hunters a fee for hunting on his property. Although he has been prevented from clearcutting that portion of the
land currently occupied by red-cockaded woodpeckers (approximately 600 acres, not 1,600 acres) he has been
legally thinning the RCW habitat for a number of years.



kangaroo rat habitat. Based on the County counsel’s concern that the ESA would be violated should disking
occur, the Riverside County Fire Department issued a prohibition against disking as a form of weed abatement
and fire prevention. The fire department, County Council and the Service all agreed that other forms of weed
abatement that did not disturb the ground would provide adequate fire breaks and not harm individual species of
the Stephen’s kangaroo rat. The fire department recommended mowing with a low blade as an alternative fire
prevention weed abatement procedure to disking. No one disagreed with the prohibition on disking until the
wildfires of 1993,

The California wildfires of 1993 were a great tragedy. However, the loss of homes and private property was
unavoidable. The wildfire could not be stopped. Winds of up to 80 miles an hour fanned the flames and 12,000
acres were burned in the first six hours, during which time most of the 29 homes were destroyed. The fire,

characterized by walls of flame 100 to {50 feet high, jumped interstate highways, paved and gravel roads, cleared .

agricultural fields, and the San Diego canal.

A report by the General Accounting Office stated conclusively that the Endangered Species Act had nothing
whatever to do with the destruction of 29 homes by the wildfire. Key findings of the report showed that *...the
loss of homes during the California Fire was pot related to the prohibition of disking in areas inhabited by the
Stephen’s kangaroo rat." They also noted that 18 of the 29 homes were mobile homes and as such were
substantially more likely to fall prey to fire. Another key finding was that "...disking had been performed around
some destroyed homes. For some of the homes that survived the fire, weed abatement by various methods
including disking had been performed, while for others, no weed abatement had been performed.” One
homeowner who at first claimed disking would have saved her mobile home later stated that a rocky hillside
behind her home could not be disked or mowed and the fire swept over the hill and destroyed her home in about
five minutes. Also, the homeowner who claimed last minute disking saved his home later acknowledged that the
wind direction changed as the fire approached his property, pushing the fire in a direction away from his. home.,

- FAIRY TALE: BLACK-CAPPED VIREO DEPRIVES DEVELOPER OF HER LAND AND HER
PROPERTY RIGHTS!!

CLAIM: Beth Morian, a lifelong environmentalist and member of the Board of Directors of the Houston
Zoological Society, learned that 34 pairs of the Black-capped vireo had been found in and around her family's
1,300-acre Davenport Ranch, west of Austin, TX. The Morian family donated 62 acres, worth $1.9 million, to
the city of Austin for a nature preserve. Meanwhile, they started to sell 66 home sites on 89 of the remaining
acres, investing at least $2 million to develop the property. Then, the USFWS placed the Vireo on the endangered
species list, freezing development activity.. Now, half of the Morian’s property and their investment remain in
limbo. Morian says: "They have taken our land. We want to see species preserved, but people should have a
place too. "

REALITY: The Black-capped vireo was listed as endangered by the USFWS in 1987, the Morians decided they
wanted to develop their land in 1991 — four years after the listing occurred. The Morians were very well aware
of the status of the vireo, but attempted to develop vireo habitat without applying for an incidental take permit
or otherwise complying with the law. They were caught. The USFWS advised them to stop development.

The Morians have received a 10(a) (incidental takings) permit which allows a proposed housing ‘project 1o
proceed on about half of their property. The second part of the project is still under reveiw and the FWS is
moving toward approving a permit.
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FAIRY TALE: THE NATIONAL BIOLOGICAL SURVEY — A GOVERNMENT PLOT TO DESTROY
PRIVATE PROPERTY RIGHTS?

CLAIM: Wqll Srreet Journal, November 2, 1993: *...Dr. Thomas Lovejoy, the Interior Department’s scientific
adviser, says the [National Biological] Survey's findings would “determine development for the whole country and
regulate it all, because that is our obligation as set forth in the Endangered Species Act. "

REALITY: This quotation, widely distributed and constantly repeated by anti-environment groups, is an outright
fabrication. Dr. Lovejoy did not say this. Representative Bruce Vento, Minnesota, on October 26, 1993, stated
during debate on the National Biological Survey: “...On October 20, Dr. Lovejoy submitted a transcribed copy
of his remarks from which the quote was reportedly taken, with a letter indicating that attributing this quote to
him was not simply a gross misstatement of what he said, but rather it turns out to be a fabrication."

The source of this false quotation was Dr. Lovejoy's speech during the "From Rio to the Capitols: State
Strategies for Sustainable Development™ Conference, held in Louisville, KY, May 25-28, 1993. Dr. Lovejoy
spoke on May 26. The transcript of his entire speech was reprinted in the Congressional Record, October 26,
1993, pages H8478-79. The ESA does not issue regulations to determine and control development. Under theAct
all regulatory responsibilities are assigned to the National Biological Survey.

FAIRY TALE: THE BUTTERFLY PROBLEM

CLAIM: In a widely-read cover story entitled "The Butterfly Problem” in the January 1992 issue of The Atlantic
Monthly, the authors portray an Oregon developer whose lifelong dream of carving golf course fairways on a
secrion of the Oregon coast was snuffed out in the morass of ESA protection of an endangered butterfly.

REALITY: According to people involved in the project, FWS officials bent over backwards to help the
developer obtain an incidental take permit under the ESA, recognizing the development of a habitat conservation
plan in connection with the golf course would assist the long-term survival of the butterfly. Unfortunately, the
developer could not satisfy Oregon’s land use planning laws on grounds unrelated to the ESA, and he abandoned
his project. ' _ :

FAIRY TALE: TEXAS WIDOW — A VICTIM OF THE ESA

(IAIM: In testimony before the Senate Environment and Public Works Committee in April, 1992, a
representative of the National Cattlemen’s Association 10ld of a widow near Austin, Texas who wanted to clear
her fencerow of brush, only to be threatened with prosecution by an unfeeling USFWS.

REALITY: On February 12, 1991, concerned citizens notified the USFWS that Martha Rodgers was clearing
an area of there property along the road. The FWS notified Rodgers that clearing of a thirty-foot wide, one-mile
long fencerow might harm endangered songbird nesting habitat in violation of the ESA. Within three weeks Ms.
Rodgers cooperated fully and returned all requested information. After meeting with Ms. Rodgers and assessing
the situation, on April 25, 1991, the FWS gave her the go-ahead to clear the fencerow.



FAIRY TALE: AN INNOCENT FARMER’S LAND IS CONFISCATED BECAUSE OF THE BLUNT-NOSED
LEOPARD LIZARD '

CLAIM: Ted Off, a farmer in the California San Jaoquin Valley, was accused of destroying the habitat of the
endangered blunt-nosed leopard lizard when he plowed a field to plant barley. He says, "We had never seen any
lizards on our land in the 50 years it was in our family. We had no idea we were doing anything wrong.” To
avoid an expensive legal fight, the Offs handed over 60 acres of their property to the USFWS, and the agency
plans to purchase an additional 100 acres. '

REALITY: Mr. Off’s claim that "We had never seen any lizards on our land ... we had no idea we were doing
anything wrong" is not supported by the facts. Twenty years prior, the Off family sold a portion of their land
to the USFWS to be incorporated in the Pixley National Wildiife Refuge as valuable habitat for the blunt-nosed
leopard lizard. Not only did the Offs know about the existence of the lizard on their land twenty years
prior, they made money from the fact! '

After the sale, the Offs were informed by the USFWS that an additional 160 acres of their property (which

" borders the refuge) is sensitive habitat area for the lizard. USFWS advised them that any activities, such as

Horror95

plowing, that would disturb the lizards would require an incidental take permit. In 1989, without seeking a
permit, the Offs started plowing the 160-acre plot to prepare for the construction of three dairy buildings. This
was done in full knowledge of and in direct violation of the law. In April 1992 a settlement resolving the charges
against the Offs was entered between the Offs and the USFWS and the California Game and Fish Commission,
a settlement was agreed which represented compromise and a favorable outcome for both the Offs and the
USFWS.

FAIRY TALE: THE MOTHER OF ALL WOODPECKERS

CLAIM: According to the Timber Industry Labor-Management Committee’s pop-up brochure, the red-cockaded
woodpecker has done what Saddam Hussein could not do, defeating the US Army by closing or delaying
construction of essential military facilities ar Fort Bragg, NC.

REALITY: No areas of Fort Bragg are currently closed due to red-cockaded woodpeckers. In addition,
construction of two buildings at Fort Bragg was delayed from November 1990 to July 1991 because of an Army
construction moratorium, not because of the woodpecker. While the need for the Army to consult with FWS
under the ESA has caused some temporary delays and area closures, no necessary training activities at Fort Bragg
have been stopped due to endangered species issues.

FOR MORE INFORMATION ON THE PRECEDING STORIES, PLEASE CONTACT:

John Kostyack, Counsel: (202) 797-6879
Jim Irwin, Media Coordinator: (202) 797-6828






Werlands Facrsheer--EPA/Cabiner

Setting the Record Straight on
Wetlands, Private Property, and Takings

404 program, leading to calls for major legislative reforms. In truth, however, implemenaton of
§404 rarely results in a "taking” of privare property requiring compensation under the Fifth
Amendment of the Constitution. ’

The unwarranted legislative solutions and compensation provisions that we have seen proposed in
amendments to the National Biological Survey and whick are lkely to cloud the debate over
elevating the EPA t cabiner starus are based on misinterprewations of Constitutional law,
threarening to place the public pocketbook at tremendous risk while unfairly providing a windfall
of benefits for a select few., . .

Just as local governments do not compensate landowners for complying with local zoning
ordinances, the federal government should not be expected 1o compensare property owners for
protecting wetlands — waters of the United States — on their land.  Public benefits provided by
wetlands, such as flood control and water purificarion, are not restricted to property boundaries
and should not be compromised by overly expansive definitions of private property.

Dspimclaimstomccomm'y,onlyramtydosmcbalancingofpublicandpﬁvaxcresponsibiliﬁcs
m;rotcczwcdandsraiscavalidmkingsclaimmdumcFlfdxAmmdmcmoftthonstimtion. In
fact.thcSuprmCmmhasfoundtha:whaetkmeisanovcrridingminmcst—asistbccasc
with most eavironmental regulations - a regulatory taking does not occur unless all economic uses
ofthclandarceliminamdandthclandownubasbecnmfusadalcg:idma:cuscofhisland. A
landown:rwouldnmhaveavalidmhngclmif,forcxmple,hcwanwdnobuikiananimal
rendering plant in downwown Chicago but Lllinois law prohibited construction of these odiferous
plants in urban areas as a nuisance. In instances where a regulatory taking has occurred, the
Constitution guarantees the landowner full and fair compensation for his property.

Wz

&
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Stll, takings concems have been grossly exaggerated in cases involving wetlands regulaton.
Contrary 0 the uproar being made over takings and Sectign 404, the stark reality is that -- despite
the Army Corps of Engineers’ annual processing of approximately 10,000 individual Section 404
permits and as many as 40,000 actions under general permits — inh

"

Takings amendments that would require compensation for landowners affected by re
decisions are even more egregious in this era of budget-dghtening. According to0 2 1992
Congxessmna.l Budget Office study, requiring federal acquisition of high value wetlands would

from needed environmental, health and safety regulations. Thus, not only would a takings
amendment impose tremendous financial liabilites, it would also ignore the public's interest in
waters of the U.S. The legalmponsibiﬁtyoflandownmmusethcﬁ'pmpcrtyinamanncrma:
does not harm neighboring property owners and the public in general must be maintained.

Summary

Takings issues should be resolved within the existing Constitutional legal framework DOt int the
EPA-Cabinet bill.

For more information, please contact:
Doug Inkley, National Wildlife Federation (202) 797-6878
Terry Schley, National Wildlife Federation (202) 797-6880
Glenn Sugameli, National Wildlife Federation (202) 797-6865
Parti Pride, National Wildlife Federation (202) 797-6876
November 1993
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Wetlands Horror Story

THE REST OF THE STORY
The Juneau Middle School, Juneau, A}aska

S me -
LR S

T [Pt R N I

Ihe Story:

Due to severe overcrowding at one of its middle schools, the City of Juneau, Alaska
decided to build a larger facility at a new locadon. Field investigations conducted on the proposed
coastruction site determined that the project would involve the filling of approximately nine acres
of wedands and the re-routing of several tmibutares of Switzer Creek and thus the City woald
require a Section 404 permit. A permit was applied for in March of 1991, thereby initiating the
Section 404 permit process. According to some, because of the Army ofEm;mecn rigid
insistence on finding alternative sites where no practical alternatives the proect
dclayedunncccssm'ﬂy,ltscostswcrcgrudymavwed,andleddcschoolbwd?rmdcmm
angnly conclude, “{wle have a society that values skunk cabbage more than students.” Thus
bcganyaanoﬂlermmsmmabnghmcf'hamrm tod:monstmchowthcfeda'al
wetlands regulatory program is out of control. - pail

_ _,_‘ ik
The Rest of the Story:

The tellers of this somy tale would have you believe that city officials of Junean undertook
a carefully planned project which was viral to Juneau's long-term future, cnly to be trapped, then
torpedoed, by federal bureancrats inflexibly applying Section 404 permitting requiremeats.
However, as the rest of the story shows,qmtcdxopposmlsuuc.

Tthxryot'Iuncauhadsdcctedasnsncwschoolnmaknanonmthcl.cmon(.‘mckvaﬂcy
north of downtown Juneau, adjacent to Switzer Creek. The site contained forested muskeg -
wetland, providing habitat for a variety of wildlife species, including black bear, deer, porcupine,
mink, bald eagle, grouse, and owis, Inaddmm.gw:m&wkuvedasasxmwmngmdmnng
area for coho, pink and chum salmon, and doWnstream trout fisheries™ From the outset, members
of the local community raised several serious concerns about the proposal to construct the school at
the Switzer Creek. Some parents voiced reservations about threats o child safety resulting from
black bear activity in the area. Others noted that development of the site would cause stream
silation and changes in drainage, streambed alterations affecting fish rearing pocential, -
coummmmonﬁommmvchmblnb.andmmyofmhawmthtypmbm

AspmofmcSwumMpummngm hmnunmdmnmmmm
alternatives to wetlands desunction exist Accordmgtomclaw.zfdnnmsud:almanvw, then
the applicant should pursue these less destructive optons. Accarding to government files, several
subsututes for the Switzer Creek site were available in Lemon Creek Valley. One of these involved
consmucnngthcmddlcschoolmmuplandam@hadmgmxﬂybecnphmcdfmamwhgh
school. This alternative had several advantages over the Switzer Creek proposal, including broad

community suppeat, lower costs, and considerably less environmental impact Despite ths, it
appursthc&tyncvcrcmcmsxd:md&nsopuonmously a:h::bcfmccxdxmngthc
process. . R yp R s

A
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After rejecting this aliemative, but before receiving its Section 404 permit for the Switzer -
Creek site, the City commenced work on the project. Thus, when the later visited the site, it
noted that road construction had already begun to i the wetland and that the City was in *
violation of the law. The Corps next sent the Gty a notce of Section 404 violation,” but in that
document indicated it would likely issue an "after-the-fact” permit. The Corps then generously
withheld any enforcement action in order w give the City time to apply for the after the fact permit
Thus, despite the hew and cry raised by the City, not only did it get its project, but it got it while
the Corps turned its back, and ar the expense of impartant wetlands. ST

The reality of the Junean Middle School "horror story” demonstates that federal agencies,
rather than acting rigidly, actually bent over backwards to accommodate the development needs of
the City of Juneau. Mm,miscaseshcwsdm.wirhbcum'&hnmng,' and with greater
cooperation from the City of Juncau during the permit process, loss of nine acres of wetdands
muﬁhawb&ncaﬂyavoidedebk‘ﬂmmﬁmmmdandsd&uw&onckaﬂycﬁsmibm
now this valuable resource has disappeared. Presently, construction of the Middle Schoal ar
Switzer Creek is underway. '

For more information contfact:

Doag Inkley, National Wildlife Federation (202) 797-6878
Terry Schley, National Wildlife Federation (202) 7976880
Linda Winter, National Wildlife Federation (202) 797-6881
Tony Turrini, National Wildlife Federation (907) 2584800
- April 1993
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Wetlands Horror Story

" The Rest of the Story:
The Weston Community, Broward County, Florida

of a planned community. The comm

b:ﬁhmpdmwcdam&ﬁmmdafcwfmabowdnmsmymaquifmdzwkm&&mﬁng
water for Broward Coanty. Becauscdeﬁm&vdcpnmmmdvadindnaﬂydryscf
wcdamhmgnhﬁm,mcgovmdidﬁxﬂcmmcdifyami:wtb:m Local public
mggm,mmgmghmswpﬁﬁxahmanmmimphedm_dm 18
month moratornm on new construction in the area. Despite the Jocal opposition, though, the
Project was evenmually began, ) - .-

Justafterits i j d:cBmwudCountyHmnmgCoun:]hadhm:hwad:hﬂn—
development, meuminmmofmmﬁngmmdnmedpofﬁn
Emgim-am:ﬂandby.m_dcﬁn@ﬁm. MCoumﬂ:md.'Byantmﬁﬂanlmﬂud:,

construction, Wesson omppednwmm The : ,
Management District has determmed | the shallow aquifer (whi had once been recharged by

- In198T1he exanmuned a partion of the property and found 3300 acres of wetlands.

'Asubscqmmwingbamhigh officials and Arvida resulied in 1 redoction of the
- . - l. * l ! wlesol:m' - . . . . - v ) '-_ - . -

: mmm&mmmm«mminmn&d& venmre of one
-mdmmpany-hmbdbhdghmdﬁvingfmmm and warer sopply

-
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most now be made up in expensive systems. Tax seructares i these costs in a blarans
admission of the vatoe of wetlands for flood conmol, Managers admit that tax rates are Jower for
ofdﬁsmmpasmdmwmcumaunwuybm Residents of Weston face 2 debe of

For more mformanou, please contact:

Doug Inkiey, National Wildlife Federaticn (202) 797-6878
TmySchL:y,NaﬂmalWﬁd]i:ﬁ:Fedcnﬁm(ZOQ)m-&SO

April 1993
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Wetlands Horror Story

The Rest of the Story: T
The Crawfish Caper C TR
Melvin Wayne Domingue, St. Martm Parlsh Lomsmna

The Story:

Mr. MclmWaymDomngmfomdapmcdofhndmmmmmwmchhcmpedmfmn
crawfish. He cleared the land of some trash, at an alleged cost of $20,000, and began building and
restoring levees in preparation for the ventire. He was warned shortly thereafier by the U.S. -
Army Corps of Engineers that his property was a wetand and might require a Clean Water Act
Section 404 permit for his activities. He continned the work and was issued a Cease and Desist
order. Mr. Domingue then applied for an "after-the~fact” permit 1 continoe to construct and
maintzin the levee system creating a 35 acre freshwater impoundment for crawfish production.
The Corps denied the permit. Ihccmwﬁshmpcrhsmbem by the media and
members of the Louisiana Congressional delegation as an of why the Section 404.
program needs o be radically overhanled. According to Senator J. Bennett Johmston 7. .some
pmwmonshouldbcmadcfurlaﬂowmﬁhDommguewhomahsnchnn;mvm

. oL ‘ e ::~'?.: }a-'f‘*"’“"
The R  the St : RTE
Mr. Dommgmhasbecnpomayeduyumm&rvm(fmmbusmgﬂzmmbymc
Carps of Engineers and EPA. Yet even Mr. Domingoe concedes that the land in question is a
wetland. The site sits in 2 lowland with lirtle drainage and is covered with wetland vegetation. The
levees that were constructed were as high as seven feet—far mare than required to cultivae
mw&hﬂmmchhlyd&ngncdmbepwwmmdmmbepn the siee. The

Landxsmd:spumblyonevnﬁnnthe]msd:ctmn of the | -,%-?-' Jegul A e
el WY 25 ViR O T e e e BRI e RS
nghtreqmre apamnMcSmMofM_ an Water A&t At the pext visit th "m
rying o property owner and the individuals )’
gf-psxdcnnﬁeer Dcmmgneasﬂ:epamruponsiblcfaﬂnwak,and:ssmdlnm

ﬁcowwofﬂ:chnd.howevu'mmdlxmdi. landcwnu'dcfxnlmdcna
loan and the property was repossessed by a banhmmmghﬂzcmnmecfﬂw
trapsaction is unclear, Mr. Domingoe mangcdmthd:cbanktoused:clandfaaawﬁsh
prcximuonpna'toacnmllypnmbamgd:cland. The agreement inchuded an eventnal price of $850
per acre, but after bmgmmcmmmrqmuapmhmMWm,hcrmmdmmc
bankandncgouan:dancwpnmofcnlyﬁSOpcrm

Working for the Nature of Tomorrow,

NATIONAL WILDLIFE FEDERATION

1400 Sixtrenth StreetSBON.. Washington, 0.C. 20036-2266




The "after-the-fact” permit was ultimawrly demied based ca a number of factors. BblogisufamiﬁarC
with the site have szd that the property is not suitable for crawfish farming because it would be ‘
very difficult to drain the land sufficientty doring summer months to sustamn crawfish. The levee
system was presumably constructed to help make it possible to dry the land, but any efforts 0 raise
crawfish at this sie would be tisky. Mr. Domingue noted in his application that there were
alternadve, less damaging sites available in the area, and this was a major factor in the permit
decision. In fact, crawfish farming is not a wetland dependent activity and the operation would
likely have failed after substantially disturbing the

Several other factors were involved in the permit decision. First, the property was a bottomland
hardwood forest and cypress swamp with 2 wide diversity of vegetation communinies. The permit
including flocdwater storage for the Vermilion River Basin and mmportant pesting and wintering
habitar for wading birds and waterfowl The site also falls within an area known as Cypress
Island, an important wetland listed for consideration as part of the Nadonal Prority Conservarion
Plan under the Emergency Wetlands Resources Act of 1986. It is also very close o the state’s

Far from overzealous, the Corps has tried to wark with Mr. Domingoe to develop an altemnarive
planforhiscrawﬁshmfim. With the help of scientists, the Corps developed a proposal for a
small design change which, if agreed to by Mr. Domingoe, would have precinded the need for a
permit. Mr. Domingue steadfastly refused to incorporate these changes, however, and ultimately
failed to obtain his permit. As for the wash that Mr. Domingue reportedly removed, agency staff
have indicated that, while there was some illegally dumped trash on the side of the dirt roads
bardering the property, it was a very small quantity that could not have cost $20,000 for removal (

This story is typical of the half truths associated with ongoing effarts ©o weaken Section 404. The
program was designed to protect wetlands, yet in most cases permits are issued for activizies in
these important and sensitive areas. The “faceless burcancrats” in these agencics usually wark
hard to try to find solutions undér which permits can be issued, but they receive little credit from

" Doug Inkiey, National Wildlife Federation (202) 797-6878

Terry Schiey, National Wildlife Federarion (202) 797-6880 _ _
Linda Winzer, National Wildlife Federation (202) 797-6881 - April 1993
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The Rest of the Story:
St. Vincent de Paul Society-

The Story:

In 1989, the St. Vincent De Panl Society began construction of a sheiter for homeless
people adjacent 1o a second-hand store it had operated for several years in the Mendenhall Valley of
Junean, Alaska. According to some, the project suddenly encountered difficulrty when federal
regulators determined that the final phase of construction would invelve the filling of a smail
wetland and required a Section 404 permit before the work could go forward. Opponents to the
Section 404 wetlands protection program have boldly depicted this incident as yet another example
in the long litany of Section 404 "horror stories.” In this case, so the story gocs, wedands
regulators victimized the homeless, all for the sake of protecting a small, worthiess wedand

The Rest of the Story:
Although characterized by its champions as stopping wholesale the construction of a
homeless sheltzr, the Section 404 permit in question actually involved the construction of 2 26-

space parking lot outside the shelter. Construction of the shelter itself did not impact any wedands,
and thus never triggered any provisions of the Section 404 program.

So what really happened? Becanse of the.size of the shelter, the Gty of Juneau's building
codes required construction of the parking lot. However, as far back as 1987, the U.S. Fish and
Wildlife Service had stodied the site, determined that there would be a wetands impacted, and that
concluded that the area supporied a valuable salmon and trout fishery, as well as providing habitar
for scvaalspecmot‘bndsandodnwﬂdgfq - LOTEREELOR

In an attempt to resolve the impasse on how o provide parking facilities, yet protect the
wetlands in question, the Fish and Wildlife Service suggested that, becanse familics at 2 homeless
shelter would probably not require a parking lot of the size envisioned, the Society should
approach the of Junean and a variance to reduce the size of the parking lot. By
constructing a smaller kot that not impact the wetland, the Service comrecily argoed that the
need for a Section 404 permit would be obviated. The permit decision was then put oa hold in
order to allow the Society time to apply for a variance. Although the Society agreed with the Fish
and Wildlife Service that the parking lot requirement was indeed excessive, it never applied for the
variance. Thus, the project went forward and when the time came for the Army Corps of
Engincers to issue its Section 404 permit, the Sexvice refused to challenge the decision, becanise it
would have slowed down the project substantially. Shortly thereafter, the Carps issued the permit
and the full-scale parking lot was consuucted. o

-more-

o
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The facts of this case illustrate that the Section 404 wetlands regulations had nothing w0 do
with impeding construction of a bomeless shelter, but rather a 26-space parking lot As for the
parking lot, which was—in fact—actually constructed, the loss of the wetland could have easily
been avoided and project costs reduced, bad there been better advance planning, or, in the later
stages through the use of a variance. Unfortumately, the project’s proponeats refused to elect either
of these options but, rather, chose 1o "pave paradise and put up a parking lot.”

For additional information please contact:

Doug Inkley (202) 797-6878
Terry Schiey (202) 797-6880
Linda Winter (202) 797-6881
Tony Turrini (907) 2584800
April 1993
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U.S. Department of Justice

Office of the Associate Attorney General

The Associate Attorney General Washington, D.C. 20530

June 16, 1995

The Honorable Joseph Biden
Ranking Minority Member
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

' Dear Senator Biden:

You have asked us to provide our views concerning the
constitutionality of section 5(b) of S. 343, "The Comprehensive
Regulatory Reform Act of 1995," now pending before the Senate.
As reported by the Senate Judiciary Committee, that section would
expand the jurisdiction of the United States Court of Federal
Claims (CFC) by amending 28 U.S.C. §1491(a). It would grant the
CFC power for the first time to invalidate "any Act of Congress
or any regulation or action of an executive department that
adversely affects private property rights in violation of the
fifth amendment of the United States Constitution." It would
also give the CFC new powers to grant injunctive and declaratory
relief and to hear tort claims against the United States. We
believe ‘this radical expansion of the CFC's authority raises
serious constitutional concerns.

First, section 5(b) plainly implicates Article III of the
Constitution, which provides that "[t]he judicial Power of the
United States, shall be vested in one supreme court, and in such
inferior Courts as the Congress may from time to time ordain and
establish." Section 5(b) grants the CFC -- an Article I or
legislative tribunal -- the power to invalidate acts of Congress
that adversely affect property rights in violation of the
Constitution. We believe that grant of power probably violates
Article TIII.

In analyzing whether a particular delegation of adjudicative
functions to a non-Article III body violates the Article III
vesting clause, the Constitution requires that the delegation "be
assessed by reference to the purposes underlying the requirements
of Article III." Commodity Futures Trading Comm'n v. Schor, 478



®

U.S. 833, 847 (1986}.l The authority to declare an act of
Congress unconstitutional lies at the heart of the Article ITI
judiciary's constitutionally ordained "province and duty . . . to
say what the law is." Marbury v. Madison, 5 U.S. (1 Cranch) 137,
177 (1803). sSection 5(b) would place this fundamental Article
III power in an Article I tribunal. Furthermore, this provision
would require some litigants to have their claims heard by judges
who are not insulated from "potential domination by other
branches of government,* Schor, 478 U.S. at 848, and who do not
have lifetime tenure as do all Article III judges. ‘

Second, the expansion of the CFC's injunctive and
declaratory powers also raises separation of powers concerns.
The issue is whether the practical effect of a delegation outside
Article III is to undermine "the constitutionally assigned role
of the federal judiciary." Schor, 478 U.S. at .851. While
section 5(b) would grant the CFC authority only over one set of
claims -- fifth amendment claims -- the scope of that grant is

" significant. The CFC could hear constitutional challenges to any

statute or regulation, enacted under any of Congress's powers,
involving any department or agency of the federal government, as
long as the challenge involves the claim that the government
action adversely affects private property. That would give the
court government-wide as well as nation-wide jurisdiction over a
very important class of constitutional rights cases. By adding
to the CFC's existing power to award damages the power to issue
injunctions and declaratory relief, it would become
indistinguishable from an Article ITI court in its remedial
powers.

Finally, modifications to S. 343 which are currently being
considered would only exacerbate these concerns. The bill as
reported out by the Judiciary Committee granted the CFC
jurisdiction over claims seeking the invalidation of statutes or
regulations that "adversely affect{] private property rights in
violation of the fifth amendment of the United states

1 Some individuals have apparently turned to the so-called
"public rights" doctrine in support of this delegation of _
authority to the Court of Federal Clains. Under that doctrine,
all federal adjudication would be required to be conducted in an
Article III forum except adjudication involving a "public right"
which could presumably take place wherever Congress prescribed.
See Murray's Lessee v. Hoboken Land & Improvement Co., 59 U.S.
(18 How.) 272, 284 (1856). Although this approach was followed
in Northern Pipeline Constr. Co v. Marathon Pipe Line, 485 U.S.
50 (1982), the Supreme Court has more recently moved away from
the public rights doctrine. 1In 1985, the Court dismissed that
approach as formalistic and admonished that "practical attention
Lo substance rather than doctrinaire reliance on formal
categories should inform application of Article ITII." Thomas v.

Union Carbide Agric. Prods. Co., 473 U.S. 568, 587 (1985). Schor
builds on that approach. .
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Constitutién." A June 12 draft staff revision of the bill

authorizes the CFC to invalidate any statute, rule or agency
action that "adversely affects private property rights in
violation of the United States Constitution." It is unclear why
the staff revision seeks to expand the CFC jurisdiction beyond
the Fifth Amendment to all other provisions of the Constitution
or what effect such an expansion may have. However, it is
conceivable that if the draft revision becomes law it would be
interpreted as granting the CFC jurisdiction over First Amendment
claims and other constitutional claims far beyond its traditional
jurisdiction so long as such claims involve private property
rights.

In closing, the Department has serious constitutional
concerns regarding section 5(b) of S. 343. Because of those
concerns and the. policy concerns I have already communicated to
you, the Department of Justice continues to strongly oppose S.
343 as reported by the Senate Judiciary Committee.

Sincgrely,

cc: The Honorable Orrin Hat
Chairman
Committee on the Judiciary
United States Senate
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| | May 26, 1995

MEMORANDUM.FOR TAKINGS TEAM MEMBERS
. FROM TOM JENSEN [ £ -

RE : PROPOSED SENATE EPW COMMITTEE TAKINGS HEARING ;

As we discussed on the call this morning, I would be grateful to receive by COB today your

comments on the attached preliminary draft plan for two hearings on the takings issue. .This draft
. was received f;qm Senate EPW Committee staff, and they have requested our input. '
.. Please fhx or E-Mail your thoughts to me. FAX: 395'3744; EMail: Jensen_T@Al.lEOP.GOV

@

Thanks, have a great holiday weekend,

'y
<
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ﬁ;z,,? lefer dake -}wo[ .

Jackson Place Office
722 Jackson Place, N.W.
Washington, D.C. 20503

FX: (202) 456-0753
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THE WHITE HOUSE
WASHING TON

Dear Representative Tauzins

Thank you for your letter regarding my ramarks
to the American Society of Newspaper Editors in
Dallas. Your letter ralses several guestions based
oh a newspaper agcount ¢f my statements about the . ..
House-passed "takings" bill. Xt appears that some'’
of the questions in your letter arise from s
inaccurate press coverage of my remarks. In an
effort to avoid further confusion, I am ¢nclosing a-
copy of my comments. The discussion of the Hous
takings bill appears at pages 15-16. :

Co

We are in agreement on tha fundamental need to
protect this nation's private property owners and
to ensure that gaovernment action does not have
unwarranted effects upon private frope:ty. h
rocpeot the balance hetwean individual rights ang
commandty responsibilitie=s provided by the courts
in thig area and am unwilling to agree to supplant
it with a one-gize f£its all approach. As you.knew,
I strongly ?leagree with the approach raflected in
the House-pasaed takinge bill and other similar ..
conpanaation legislation. As written, these kills
represent a marked departures from our -
constitutienal traditiens and our sivic
responzibilitiea. ST

As avidenced by iy remerks, I did not auggeat
that the House billl would directly affect local
zonlng, but rather that pending compansation bills
—— @t any level of government -- Are inherently
flawed because they prevent necessary and tinme-
honored protections for the public.

On anether point, you suggest that the House
iegislation as paesed iz =f limited scopz bacause
it is aimed only at the effect of government action
regarding wetlands, endangered species, and western
water rights. But that scope is already guite
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Rep. Tausin
Page Two

proad and scme versions of pandiny lagiglation are
etill bhroader. )

Like you, I am conoerned that the dgbate over
theese bills 1s being fed by nislsading informatien.
Far cxample, some proponents olaim the killa simply
protect existing constitutional rights to W
compensation. In fact, the bills go far heyond
established constitutional standards and iwpowss
unprecedented, expanded standards for conpensation.
These expensivs standards would not only undermine
important ‘public programs and values, but weuld
inpose massive new financial burdens on the
Anerican taxpayer. _

I am abselutely commirrsd to the protection of
property rights, just as I am committed to the
pretection of human health, public safety, the
envirorment, and other values important to the
Auerican people. My Administration has taken many
steps to address the impact of regulation on
property owners, with specific attention teo
hemeowners. family farmers, and small businesses.

T hope we can work together to find additional ways
to provide real protection for property rights and
other valueg cherishied by the American pecple.

Sincerely,

The Monorable W.J. YBilly®" Tauzin
Houde Of Reprasentatives
washington, D.C. 20515
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SUBJECT:

16-Jun=-1995 12:38pm

(See Belby)

Thomas C. Jensen
Council on Environmental Quality

Takings team meeting

H E PRESIDENT

The EOP-Agency takings team agreed to meet in person on Monday, at
2:00 p.m., at the CEQ conference room (722 Jackson Place) to
discuss the upcoming Senate hearings on the takings issue.

The draft agenda is as follows:

1. Adopt agenda
2. Update on hearing schedule and witnesses
3. Discussion of Administration message

- how to allocate message among Admin’s witnesses

- how to reinforce, avoid redundancy and conflict .
4. Schedule for testimony preparation; writing assignments
5. Other business

Please give me a ring or E-mail with your comments or agenda
suggestions.

Distribution:

TO: Sally Katzen

TO: Tracey E. Thornton

TO: Martha Foley .

TO: Dinah Bear Coe s :
TO: Michael L. Goad : :
TO: Carol R. Dennis : '

TO: Ronald K. Peterson

TO: Marvin Krislov

TO: FAX
TC: FAX
TO: FAX
TO: FAX
TO: FAX
TO: FAX
TO: FAX
TO: FAX
TO: FAX
TO: FAX

(92608046,Gary Guzy)
(95140557,Bess Osenbaugh)
(95140557 ,Jim Simon)
(95145499,Ji11 Gibson)

(97610270, Lance Wood)

(56853 ,Mike Toman)
(97205437 ,Eric Olson)
(92191220,Ed Cohen)
(97036935407,Jim VanNess)
(92087508, J0e Sax) ‘



TO:
TO:
TO:

CcC:
CcC:
cC:

FAX (97615096,Mike Davis)
FAX (93953744,Tom Jensen)
Thomas C. Jensen

Kathleen A. McGinty
Shelley N. Fidler
Michelle Denton
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. Oversight hearings on proposals to supplement the legal framework v
for private property interests to Federal environmental laws S

DRAFT #4 LN 7“’ =

(@BS VAN

-- Pull EPW Committee S, d g ‘, ;,,’,\

Proposed Hearing #1
h Date: June 27, 1595 (Mpw“\,(,/(-(a/q()i)
n Administration on private property

J' . o
49‘ r *g\\\ ;Y Topics: (1) Positio
\-f ﬂf }{&eglslatlon, (2) Baseline -- overview of (a) implementation of
\3\9 .env1ronmental laws on private property, (b) administrative
S vXxrTinitiatives to analyze and mitigate effects of laws on private 'k,
ﬁ*ﬂ property. and (¢) currently available remedies, in particular Jﬁg§f
‘ Just Compensation Clause of Fifth Amendment; and (3) views from éﬁ;
Ji}ﬁﬁ and experiences of States on private property legislation ) N
Senators who have{requeated to tesZ}fy:aw Fopi ! l:g/mﬁ”\ww
Sen. Hatc k. = Ny
i~ e ’D\msz} prr‘*ﬂb el /MO,;W

[N

& (/A"\\ N MESUNR S . b
/y\ )f

<.
o 7 Witnesse v
,?} o 1l Cne ) Views of the AdmlnlstriflgswiJ
T n R. -- v &
#“WY{}% qo R. Schmidt AAG, D%J agwrshf ):—’k1w
\-;? " & Panel Two -- Baseli ggkﬂ#d T f@”lgaL/'” i ed &M?TﬁLb
Skl .~ “, . Joseph-Sax - - §5§ﬁse? to Secretary of the Interlor
ot ”f Gﬁoqer Marzul former AAG, ENRD i
N ;> L, Frank Mlchelman -- Harvard Law Professor “ﬁj}vﬁd
s T&E\ Jonijhan Qpler - Competitive Enterprlscli;isitube OLA
iy o tr
.'“\ r Panel Three -- Vlg}‘;l@ Bt E‘xvaf:h'ect’ggd’lnteﬁbre%ts Yo #rA AN CJIJ
. Edward Thompson, Jr. -- Dir. of PubliC Policy, Amer)ican
A of f“ Farmland Trust
:ﬂjﬁhyf ¥y 3‘ Jim Little -- National Cattlemen's Ass'n 347-0228
Fgépi\fsw gf‘ﬁ‘or Jon Doggett -- American Parm Bureau Fed'n 484-3619 ,
ij' ¥ Jim Ervin -- President, National Homebuilders Ass' n,nngbhn)\
‘ouncilwoman che Lowe -- Friendswood, T /NLC 9 - M;/éu\/
¥ Pullman, Washington/NLC ¥ O -

or Counc1lmd8

_ or Rep. Richard Russman -- NH/NCSL
Samuel Pryor -- Pres., Appalachian Mountain Club
or American Publlc Health Association 789-5600

Progosed Hearing #2 -- Full EPW Committee

Date: July 12, 1995 .
Proposals ‘for new statutory compensatlon remedy

Topic:
Witnesses:
Panel One -- Pcotential budgetary impacts

former Senator {(D-Mass.)

Paul Tsongas --
Fé; Billy Tauzin -- Representative {(D-La.)
Panel Two -- Effects on Federal environmental programs
and litigative) '

(fiscal, regqulatory,

Gary S. Guzy -- Deputy General Counsel, EPA

Dan Beard -- Commigsioner, Bureau of Reclamation

Milke Davls -- Director, wetlands Program, ACE
or OMB rep (if Panel One does not materialize)

“len
VT
© -
o S
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Panel Three -- Effects on key property relationships

(relationships between ensuring single property owner
does not bear inequitable burden and maintaining government's
ability to act effectively to curb harmful property uses and
serve the public welfare, between rights and responsibilities of
individual property owners, and between property rights of single
landowner and those of adjoining landowners)

Richard Lazarus -- Washington Univ. Law Prof.

Jerold Kaden -- Harvard/MIT --Lincoln School of Design
or John Humbach -- Pace University Law Professor

or Carol Rosa -- Yale Law Professor

Richard Epstein -- University of Chicago Law professor
or Gideon Kanner -- Loyola (L.A.) Law Professor

or Tom DiLorenzo -- Loyola (Ball.) Law Professor
Roger Pilon -- CATO Institute

Proposed Hearing #3 -- Full EPW Committee

Date: July 17-18, 1995
Topics: Non-compensatory proposals (statuory duty for
agencies to analyze effects of actions on private property, claim
procedure revisions, and preclusions against nonconsensual entry
onto private property)
Witnesses:
Panel One -- Views of the Administration
Lolis Schiffer -- AAG, ENRD :

_Two -- Experiences of the States
Tom Udall -- Attorney General, New Mexico
or South Dakota Attorney General
Marc DelPiro -- California Resource Control Board
Speaker Mark Killian -- Arizona House of Reps
Gale Norton -- Colorado Attorney General

Panel Three -- Views of outside exgerts
Jerry Jackson -- Skadden Arps (371-7000)

Dick Stewart -- former AAG, Bush Administration
Fred Bosselman -- Chicago-Kent Law Professor
Robert Meltz -- Legislative Attorney, CRS

Panel Four -- Views of Affected Interests

Nancie Marzulla -- Defenders of Properily Rights
George Miller, takings lawyer -- Hogan & Hartson

John Echeverria -- NAS
American Planning Association 872-0611
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EXBCUTIVE OFFICE OF THE PRESIDENT
COUNCIL ON ENVIRONMENTAL QUALITY
Iune7 1995 ,
MEMORANDUM FOR. TAKINGS ’I'EAM MEMBERS
‘FROM - TOM JENSEN o
RE : ATTACHED DRAFT TALKING POINTS

. As we discussed on this mornmg s conference call, I'm chstnbuﬁng for your review and comment a
. set of draft talkmg pomts prepared by Interjor. , '

I t.lunk he's done & good Job of captunng the overall message All I'd add is the budget analysis
prepared by OMB (which is now official!). '

| . Please review the&e and sénd your comments, 1f any, to Ed Cohen at 208 4123
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Talking Points on Property Rights
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“The House has passed a bill that would requwe compensatlon whenever an action
under the wetlands programs, the Endangered Species Act, or (for water) federal
rectamation or land use laws, diminishes the value of a portion of a property by
20%. An even broader bill is pending in the Senate which would require
compensation for an agency action under any federal law where the value of a
portion of a property falls 33%.

These proposals are a bad idea because -

L They ignore the interests of other property owners and of the
public.
® They force a choice between imposing enormous costs on the

taxpayer or foregoing protection of the community and the
environment.

o They require payment for losses that are speculative.
L They ignore 200 years of Constitutional tradition.

® They will create a claims industry that will enrich lawyers and
appraisers and generate huge new bureaucracies.

o They are a budget buster.

A property owner never has had an absolute right to use property without regard
to the impact of that use on other landowners or the community. Over a hundred
years ago, the Supreme Court said, "all property in this country is held under the
implied obligation that the owner’s use of it shall not be injurious to the
community.,”

® The fundamental flaw in these bills is that in general, the only
factor which triggers the compensation requirement is whether

the value of property is decreased.

. This "one-size-fits-all" prescription for takings cases ignores the
array of other considerations to which the courts have looked
for over 200 vyears, including the merits of the government’s
action, whether limitations were in place or could have been
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The House has passed a bill that would require compensatlon whenever an actlon
under the wetlands programs, the Endangered Species Act, or (for water) federal
reclamation or land use laws, diminishes the value of a portion of a property by
20%. An even broader bill is pending in the Senate which would require
compensation for an agency action under any federal law where the value of a
portion of a property falls 33%.

These proposals are a bad idea because -

o They ignore the interests of other property owners and of the
public.
® They force a choice between imposing enormous costs on the

taxpayer or foregoing protection of the community and the
environment.

L They require payment for losses that are speculative.
L They ignore 200 years of Constitutional tradition.

L They will create a claims industry that will enrich lawyers and
appraisers and generate huge new bureaucracies.

L They are a budget buster.

A property owner never has had an absolute right to use property without regard
to the impact of that use on other landowners or the community. Over a hundred
years ago, the Supreme Court said, "all property in this country is held under the
implied obligation that the owner’s use of it shall not be injurious to the
community.”

L The fundamental flaw in these bills is that in general, the only
factor which triggers the compensation requirement is whether

the value of property is decreased.

L This "one-size-fits-all" prescription for takings cases ignores the
array of other considerations to which the courts have looked
for over 200 years, including the merits of the government’s
action, whether limitations were in place or could have been



anticipated at the time of purchase, and the impact of the
activity which the claimant wants 1o undertake on other
property owners.

These bills will result in huge claims being made where the Constitution does not

require compensation, where the losses are highly speculative or where payment is
totally unwarranted.

L The bills aro drafted in such a way that a pioperty owner wiil be
able to show a 20% or 33% reduction in the value of a
"portion" of a property for countless types of government

actions.

* If an owner of a 1,000 acre parcel of land is denied a
permit to fill a wetland comprising only 1 acre of his
property, he may file a claim under these bills with
respect to only the 1 acre of land, thereby making the
payment for a 20% or 33% loss in value threshholds
almost irrelevant.

* This is contrary to decades of Supreme Court cases
which have looked to the impact on the property as a
whole to evaluate whether there has been a taking.

e Neither bill requires a claimant to show actual losses. Rather,
simply showing that a government action prevented the
claimant from undertaking some hypothetical activity at some
time in the future could be sufficient to collect from the,
government.

. The government could be required to pay compensation under
the Senate bill if a claimant loses a government subsidy as
might occur if water deliveries are reduced to stop wasteful
irrigation practices that cause excessive runoff resulting in
water pollution.

L4 Exceptions to compensation requirements in the bills would not
be sufficient to prevent unwarranted claims.

* The "nuisance” exceptions provided in the bills are
technical and very limited, and ordinarily do not cover
cumulative or long-term health and safety risks, civil
rights protection or other vital protections.
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cumulative or long-term health and safety risks, c:wl
rights protection or other vital protections.



* Other exceptions in the House bill are vague, full of
potential loopholes and would be subject to endless
litigation.

If government is faced with the Hobson's choice of paying questionable claims or
foregoing important health, safety and environmental regulations, neighboring
property owners could be severely harmed. For example, prohibitively costly
claims could be filed whara.-.. .+ =~ = Po— . .

L Government requires controls on a strip-mining operation to
prevent toxic waste flowing in to adjacent rivers.

] Restrictions are imposed on the movement of animals and
plants necessary to prevent the spread of dangerous disease.

] Government prohibits the siting of a toxic waste dump adjacent
to a school.

Indeed, these bills are so poorly conceived that a-property owner could claim that
the value of his/her property interests has been reduced where government -

L] Bans assault weapons (potential claimants include
manufacturers of weapons or ammunition)

. Requires that a restaurant expand bathroom facilities to
accommodate persons in wheelchairs (claims for lost table
space)

® Re-routes aircraft to reduce noise in residential areas (or

refusing to re-route traffic)

® Establishes acreage allotments and marketing quotas for
tobacco crops

These bills are budget busters.

° The House bill alone would cost taxpayers over $28 billion over
the next 5 years. :

® The Senate bill is much broader in scope and will cost many
times that amount.
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* Other exceptions in the House bill are vague, full of
potential loopholes and would be subject to endless
litigation.

If government is faced with the Hobson’s choice of paying questionable claims or
foregoing important health, safety and environmental regulations, neighboring

property owners could be severely harmed. For example, prohibitively costly
claims.could be filed-where - ... . . .. ... : . T T e

. Government requires controls on a strip-mining operation to
prevent toxic waste flowing in to adjacent rivers.

L] Restrictions are imposed on the movement of animals and
plants necessary to prevent the spread of dangerous disease.

L Government prohibits the siting of a toxic waste dump adjacent
to a school.

Indeed, these bills are so poorly conceived that a-property owner could claim that
the value of his/her property interests has been reduced where government -

L] Bans assault weapons (potential claimants include
manufacturers of weapons or ammunition)

L Requires that a restaurant expand bathroom facilities to
accommodate persons in wheelchairs (claims for lost table
space)

L Re-routes aircraft to reduce noise in residential areas (or

refusing to re-route traffic)

® Establishes acreage allotments and marketing quotas for
tobacco crops .

These bills are budget busters.

L The House bill alone would cost taxpayers over $28 billion over
the next 5 years.

L The Senate bill is much broader in scope and will cost many
times that amount.



Contrary to popular belief, it is not the "little guy" that would be helped by these
bills. The bills impose very sophisticated and complex legal questions that will
create a business boom for lawyers and appraisers and provide large landowners
and land speculators new opportunities to file claims against the government.

° Huge bureaucracies would be created to process claims.

matter of time before they elso spread to state and local governiment activity as -
well.

L Advocates will argue that if a 20% reduction in value standard
is OK at the federal level, why not the state and local level as
well?

L] Basic zoning and other local land use planning functions of local

government -- which represent more than 90% of governmental
land use planning activity -- will become things of the past.

® Citizens will lose the ability to control the growth and
development of their communities.

There is a better way.

L We need to examine federal laws to change those that
unnecessarily burden landowners.

* The Administration already is taking steps to give
relief to most homeowners from the requirements
of the Endangered Species Act and wetlands
regulation.

. We need to improve access to the courts for landowners who
have suffered a "taking" as defined under the Constitution.

] The Administration has been working closely with the courts on '
approaches to ensure that takings claims may be resolved
quickly and efficiently, including the use of alternative dispute
techniques where appropriate.

June 13, 1895



Contrary to popular belief, it is not the "little guy” that would be helped by these

. bills. The bills impose very sophisticated and complex legat questions that will
create a business boom for lawyers and appraisers and provide large landowners
and land speculators new opportunities to file claims against the government.

® Huge bureaucracies would be created to process claims.

While these proposals apply primarily to the federal government, it would only be a

matter of time before they also spread to state and locai government activity as
well.

° Advocates will argue that if a 20% reduction in value standard
is OK at the federal level, why not the state and local level as
well?

] Basic zoning and other local land use planning functions of local
government -- which represent more than 90% of governmental
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. There is a better way.
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of the Endangered Species Act and wetlands
regulation.

L4 We need to improve access to the courts for landowners who
have suffered a "taking" as defined under the Constitution.
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approaches to ensure that takings claims may be resolved
quickly and efficiently, including the use of alternative dispute
techniques where appropriate.
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