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Equal Employment Opportunity Comm.

The burden is upon the respondent to dem-
onstrate that the {nability of the dizcrimins-
tee to accept Nondiscriminatory Placement
i unrelated to the respondent’s diserimina-
tion such that the victim, rather than the
respondent, should bear the loss. Similarly,
the burden {s also on the respondent to
demonastrate a contention that postdiscri-
mination conduet by a diseriminatee renders
the discriminatee unworthy of Nondiscrim-
inatory Placement.

In certaln circumstances. the Nondiscrim-
inatory Placement of s victim of diserimina-
tion may require the job placemont ¢f an-
other of the respondent’s employees. If dis-
placement of an incumbent employee (h
order 10 saccomplish Nondiscriminatory
Placement on behall of a discriminatee Is
clearty insppropriate in a particular setting
or is unavaliable as a remedy in a particular
jurisdiction, then the respondent must
make whole the discriminatee until & Non-
discriminatory Placerment can be accom-
plished,

14) Backpay.

{dentified victim of discrimination is
to be made whole for any loss of

the discriminatee ooay have suf-
f=PPny reason of the discrimination. Each
individual discriminatee must receive A aum
of money equsl to what would have been
carned by the discriminatee in the employ-
ment lost through dizcrimination (“Gross
Backpsy”) less what was actually earned
from other cmployment during the period,
after normal expenses incutred in seeking
and holding the interim employment have
been deducted (“Net Interim Earnings”).
The difference betwesn Gross Backpsy and
Net Interim Earnings ls Net Backpay Dvue.
Interest should be computed on all Net
Backpay Due. Net Backpay accrues from
the date of discrimination, except where the
statutes limit the recovery, until the dis-
crimination against the Individual bas been
remedied.

Gross Backpay includes all forms of com-
pensation such Bs wages, bonuses, vacation
pay, and all other elements of reimburse-
ment and fringe benefils such as pension
and health insurance. Giross Backpay must
alzp reflect fluctnations in working time,
overtime rates, changing rates of pay. trans-
fers, promotions. ahd other perquisites of
employment that the discriminatee would
bave enjoyed but for the discrimination. In
appropriate circumstances under the Equal
Pay Act and the Age Discrimination in Em-
ployment Act liquidated damuges based on
backpay will also be available.

(5) Cessalion Provisions.

All respondents must agree or be ordered

t0o_cense from engaging In the specifle un-

employmeni practices involved in the

r example, & respondent should

cease discriminating on the uniaw-

f fg and In the specific manner alleged
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or a respondent might be required to cense
giving cffect to certain specific dlscriminato-
1y policles, Dractices or rules. In circum-
stances where a particuiar respondent has
committed or has concillated several unlaw-
ful employment practices, consideration
must be given to including broad cesmation
languege in an agresment or order which is
designed to order the cessation of any fur.
tner unlawful employment practices.

The Commission doas not belleve that the
statutory requirement of conciliation re-
quires the agency to abdicate its principal
law enforcoment responsibility, Thus, con.
cillation should not result in {padequate
remedies. The possibility of pre.-litigation
conciliation does not constitute cause for
unwarranted or undeserved concessions by a
law enforcement ageney when one of the
laws It enforces hes becn violated Rather,
the concept of settlement constitutes recog-
nition of the fact that there may be reasan-
able differences as to a sultable remedy be-
tween the maximum which may be reason-
ably demanded by tlic agency and the mini-
mum which in good faith may be fairly
argued for the respondent. Within this
scope, conciliation must be nctively pursued
by the agency. In this regard, in all cases in
which the District Director belleves that
ane of the statutes the agency enforces has
been violated or in which litigation has been
guthotized, full remedies containing the ap-
propriate elements as set forth n this
memorandum should be sought, In concilia-
tion efforts, reasonable campromises or
eounterproposals to the full range of reme-
dies dereribed In thiz pelicy may be consid-
ered If those compromises 0T COURLEIPTODOS-
als address fully the remedial concepts de-
serited (n this policy. Conciliation should be
pursued with the goal of obtalning substan-
tially complete rellef through the concilia-
tion process. Any divergence from this goal
z&:slt be justified by the relevant focts and

aw.

[652 FR 41933, Oct, 30, 1987}

PART 1614—FEDERAL SECTOR
EQUAL EMPLOYMENT OPPORTUNITY

Subpart A—Agenxy Progrom Te Prowate Equed
Employment Opportunity

1614.101 General policy.

1814.102 Agency program.

1814103 Complaints of discrimination cov-
ersd by this part.

1614.104 Agency processing,

1814.106 Precomplaint processing.

16814188 Individual complaints.

1614.107 Dismissals of compisints.

1614.108 Investigation of complaints.

1614.109 Hearings.

1614.110 Final decisions.
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§1614.101
Subpert B—Provisiens Applicable te Pacticvler
Complaints

1614.201 Age Discrimination In Employ-:

ment Act.
1614.202 Equa! Pay Act,
1614.203 RKehablijtation Act.
1614204 Clasy complaints,

Subpart C—Ralated Processes

1614.3¢1 Relationship to negotinted griey.
ance procedure.

'1814.302 Mixed cage somplaints.

1614.303 Petitlons to the EEOC from
MSFB decislons on mixed case appeals
and complaints.

1614.304 Contents of petition,

1614.365 Considerstion proccdures, |

1614.208 Referral of case to Special Panel,

1614.307 Organimtion of Bpecial Panel,

1614.308 Practices and procedures of the
Bpecial Panel.

1814-3?9 Enforcement of Special Pane] da-
claion.

1614.310 Right to fle a civil action.

Subpert D—Appesis ond Civil Actions

1614.401 Appeals to the Comnmission.

1614.402 Time for appeals to the Commix-
sion.

1614.403 How Lo appesal.

1614.404 Appoilate procedure.

1614.405 Decisions on appesils.

1614.408 Time limits, (Reserved]

1614.407 Reconsideration.

1814.408 Civll actlon: Title VII, Age Dis-
crimination in Employment Act and Re-
habllitation Act.

1614.402 Civil action: Equal'Pay Act.

1614.410 Effect of fliing & civil action.

Subport E—Rawedias and Enforcement

16814.501 Remedits und relief.

1814.502 Compliance with final Commis-
ston decisions.

1614.603 Enforeeément of flnal Commuiasion
decisiona.

1614.504 Compliance with settlement
agreements and finai decisions.

Subpart F—Matters of Genarat Applicabllity

1614801 FBO group statistics,

1614.602 Reports to the Cammission,

1814.603 Voluntary scttlement atlempts,

1614.804 Filing and cotoputation of time,

1614.808 Represcntation and official Lime,

1614.608 " Joint processing and conzollda-
tion of complaints,

1614.607 Delegation of suthority,

AUTHORITY: 29 [.8,C. 206(d), 833a, 791 ang
T94n; 42 U.8.C. 2000e-18; E.O. 10677, 3 CFR,
19541068 Comp., p.218: £.0, 11222, 2 CFR,
198¢.1988 Comp,, p.306; E.Q, 11478, 3 CFR.

29 CFR Ch. XIV (7-1-92 Edition)

1968 Comp.. p.133; X.0. 13106, 3 CFR. 1978
Comp,, .263; Reorg. Plan No. 1 of 1978, 3
CFR. 1978 Comp,, p.321.

Source: 57 FR 11648, Apr. 10, 1092, unless
otherwise noted,

Errxcrive DaTs Not: At 57 FR 12648, Apr.
10, 1992, part 1614 was added effective Octo-
ber L, 1993,

Subpart A—Agency Progrom To Pro-
mote Equal Employment Oppor-
tunity

§1814.101  Genern! policy.

(a) It Is the policy of the Govern-
ment of the United States to provide
equal opportunity in employment for
‘all persons, to prohibit diserimination
in employment because of race, color,
religion, sex, national origin, age or
handicap and to promote the ful} reaj-
fzatlon of equal employment opportu-
nity through a continuing atfirmative
program In each agency.

{b) No person shall be subject to re-
taliation for opposing any practice
made uniawful by title VII of the Clvil
Rights Act (title VII) (42 U.S.C, 2000e
el 2eq.), the Age Discrimination in Em-
ployment Act (ADEA) (19 U.8.C. 821
et geq.), the Equs! Pay Act (29 U.8.C
206(d)) or the Rehabllitation Act (20
US.C. 101 et seq.) or for participating
In any stage of administrative or judi-
cial proceedings under those statutes,

§1614.102 Agency program.

{8) Each sgency shall malntajin 3
continuing affirmative program to
promote c¢qual opportunity and” to
identity and elimfnate diseriminatory
Practices and policles. In support of
this program. the agency shall;

(1) Provide sufficient resources to its
equal employment opportunity pro-
gram to ensure efficient and Slircesyful
operation;

(2) Provide for the prompt, fair and
impartial processing of complaints in
accordance with Lhis part and the in.
structions gontained in the Commls
slon’s Management Directives;

(3) Conduct a econtinuing campalign
to eradicate every form of prejudice or
discrimination from the agency’'s per-
sonnel policles, practices ang working
conditions;
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(4) Communicate the agency’'s equal

employment opportunity policy and
program and its employment needs to
all sources of Job candidates withou!
regarc to race, colgr, religion. sex, na-
vional, origin, age or handicap, and so-
licit thelr recruitment assistance on &
continuing basis,
. (5) Review, cvaluate and control
managerial and supervizory perform.
ance in such a manner as (o insure &
continuing affirmative application and
vigorous enforcement of the policy of
equal opportunity, and provide orien-
jation, training and advice to manag-
ers and supervisors to assure thelir un-
derstanding and Llmplementation of
the equal employment opportunity
policy and program;

{6) Take appropriate discipiinary
action against employees who engage
in discriminatory practices:

Make reasonable accommodation

e religlous needs of applicants

mployees when those accommo-

ons can be made without undue

hardship on the
agcncey;

(8) Make reazsonable accommedation
to the known physical or mental limi-
tations of qualificd applicants and em-
ployees with handicaps unless the ac-
commodation would impose an undue
hardship on the operation of the agen-
cy's program, .

(9) Reassign, In sccordance with
§ 1614.203(g). nonprobationary em-
ployees who develop physical or
mentgl limitations that prevent them
from pcriorming the essential funec-
tions of their positions even with rea-
sonable accommodation;

(10) Pruvide recognition to employ-
ees, supervisors, managers and units
demonstrating superior accomplizh-
ment in equal employment opportuni-
ty:
(11) Establish a system for periodi-
cally evaluating the effectiveness of
the agency’s overall equal employment
opportunity effort:

¢12) Provide the maximum feagible
opportunity to employees to enhance
their skills through on-the-job train-
ing, work-study programs and other
ining measures sc that they may
rm at their highest potential and
in accordance with their abili-

business of the

§ 1614702

(13) Inform its employees and recog-
nized labor organizations of the al-
firmative equal employment opportu-
nity policy and program and enlist
their cooperation; and

(14} Participate at the community
level with other employers, with
schools and vuniversities and with
other public and private groups In co-
operative action to improve empiloy-
ment opportunities and community
conditions that affect employability.

{b) In order to implement its pro-
gram, each agency shall:

{1) Develop the. plans, procedures
and regulations necessary to carry out
{ta program;

(2) Appraise its personnel operations
at regular intervals to assure their
conformity with its program, this part
1614 and the instructions contained in
:jhe.Commission's management direc-

ves:

(3) Designate a Director of Equal
Employment Opportuniiy (EEQ Direc-
tor), EEQ Officeris), and such Special
Emphasia FProgram Managers (e.g.,
People WIith Disabilities Program.
Federal Women's Program and His-
panic Employment Program), clerical
and administrative support as may be
ncecssary to carry out the functions
described In this part in all organisa-
tional units of the agency and at all
agency installations. The EEQ Direc-
tor shall be under the Immediate su-
pervision of the agency head;

(4) Make written materials availahle
to all employees and applicants In-
forming them of the variety of equal
employment opportunity programs
and administrative and judicial reme-
dial procedures available to them and
preminently post such written materi-
als in all perzonnel and EEOQ offices

‘and throughout the workplace;

(6) Ensure that full cooperation is
provided by all agency employees to
EFEOQ Counselors and agency EEQ per-
sonnel in the processing and resolu.
tion of pre-complaint matters and
complaints within an agency and that
full cooperation is provided "to the
Commisslun In the course of appeals,
including granting the Commission
routine access Lo personnel records of
the agency when required in connec.
tlon with an investigation; and
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§1614.109

(6) Publicize to all employces and
post at all times the names, business
telephone numbers and business ad.
dresses of the EEQ Counselors {(iiniess
the counseling function is centralized,
in which case only the telephone
number and address need be publi-
cized and posted), a notice of the time
limits and necessily of contacting a
Counsejor before filiing a complajnt
and the telephone nurnbers and ad.
dresses of the EEO Director, FEOD
Oftficerts) and Special Enphasis Pro-
gram Managers.

{c) Under each agency program, the
EEQ Director shall be responsible for:

(1) Advising the head of the agency

- with respect to the preparation of na-

tional and regional equal employment
opportunity plans. procedures, regula-
tions, reports and other matters per-
Laining to the policy in § 1614.101 and
the agency program;

(2) Evaluating from time to time the
sufficiency of the total agency pro-
gram for equal employment opportu-
nity and reporting to the head of the
agency with recommendations as to
any improvement or correction
needed, including remedial or discipli-
nary action with respect to managerd.
al, supervisory or other employees
who have failed In thelr responsibii-
ities;

(3) When authorized by the head of
the agency, making changes In pro-
grams ald procedures designed to
eliminate discriminatory practices and
to improve the agency's program for
equal employment opportunity;

(4) Providing for counseling of ag-
grieved individuals and for the receipt
and processing of Individuat and class
complaints of discrimlnation: and .

(3) Assuring that individual com-
plaints are fairly and thoroughly in-
vestigated and that final decisfons are
issued in 4 limely manner in accord-
ance with this pare,

(d) Directives, instructions. forms
and other Commission materfais pefer-
enced in this part may be obtalned in
accordance with the provisions of 29
CFR 1810.7 of-this chapter.

§ 1614103 Complainix of discrimination
covered by this part

(8) Individual and class complaints
of employment discrimination and re-

29 CFR Ch. X1V (7-1-92 &dition)

tallation prohibited by title VII (dis-
crimination on the basis of race, color.
religion, sex and nationsal originy, the
ADEA (discrimination on the basis of
age when the aggrieved individual is at,
least, 40 years of age), the Rehsbilits-
tion Aet (discrimination on the basiy
of handicap) or the Equal Pay Act
(sex-based wage dlscrimlnation} shall
be processed in accordance with this
part. Complaints alleging retallation
prohibited by these statutes are con-
sidered to be complaints of discriming-
tion for purposes of this part.

{b) This part applies to:

(1) Military departments as defined
in5vs.C 102 ) :

(2) Executive agencies as defined in
5 U.B.C. 105;

(3) The United States Postal Service,
Postal Rate Commission and Tennes-
see Valley Authority; and :

(4) All units of the legislative and Ju-
dicial branches of the Federal Govern-
ment having positions in the competi.
tive service, except for complaints
under the Rehabilitation Act,

(c) Within the covered departments,
agencies and units, this part applies to
all employees and applicants for em-
ployment. and to al] employment polj-
cles or practices affecting employees
or applicants for employment includ-
Ing employees and applicants who are
pald from nonappropriated funds,
unless otherwise excluded,

(d) This part does not apply to:

{1} Uniformed members of the mili-
tary departments referred to in para-
graph (bX1) of this section:

(2) Employees of-the (jeneral Ac--

counting Office: -
(3) Employecs of the Library of Cop-
BTERS; _
(4) Allens empioyed in positions, or
who apply for positions, located out-
side the limits of the United States: or
(5) Equal Pay Act complaints of _¢m-

‘ployees whose services are performed

within a foreign country or certain
United States territories as provided in
29 U.S.C. 213¢5). -
§1614.104 Agency processing.

(a) Each agency sublect to this part

shall adopt procedures for processing

individual and class complaints of dis-
crimination that include the provi-
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sions contained in §3 1614.105 through
1614.110 and in §1614.204, and that
are consistent with all other applica-
ble provisions of this part and the in-
structions for complaint processing
contained in the Commission’s Man-
agement Directives,

(b) The Comumission shall perlodical-
ly- review agency resources and proce-
dures to ensure that an agency makes
reasonable efforts to resolve com-
plaints informally, to process com-
plaints in a timely manner, to develop
adequate factual records, to issue deci-
slons that are consistent with accepts-
ble legal standards, to explain the rea-
sons for its decislons, and to give com-
plainants adequate and timely notice
of their rights,

4§ 1614.106 Pre-compluint procensi'n_x.

(a) Aggrieved persons who believe

L ve been discriminated against

basis of race, color, religion,
s Lional origin, age or handicap
must consult a Counse¢lor prior to
filing a complaint in crder to iry to in-
formally resolve the matter.

(1) An aggrieved person must initi-
ate contact with a Counselor within 45
days of the date of the matter alleged
to be discriminatory or, in the casc of
personnel action, within 45 days of the
effective date of the action.

(2) The agency or the Commission
shall extend the 43-day time limit In
paragraph (aX1) of this section when
the individual shows that he or she
was not notified of the time limits and
was not otherwise aware of them, that
he or she did not know and reasonably
should not have been known that the
diseriminatory matter or personnel
action occurred, Lhat deshite duve dili-
gence he or she was prevented by cir-
cumstanees beyond his or her control
from contacting the counselor within
the time lmits, or for other reasons
considered sufficient by the agency or
the Commission.

(b) At the initial counseling session,
Counselors must advise individuals in
writing of chetr rights and responsibil-
itics, including the right Lo request a
hearing after an investigation by the

a , electlon rights pursuant to-

.301 and 1614.302, the right to
tice of Intent to sue pursuant
t 614.201¢a} and & lawsuit under

§1614.105

the ADEA instead of an administra-
tive complaint of age discrimination
under this part, the duty to mitigate
damages, administrative and court
time frames, and that only the
matter(s) raized in precomplaint coun-
seling (or issues like or related toO
issues raised in pre-complaint counsci-
ing) may be alleged in a subsequent
complaint filed with the agency. Coun-
selors must advise individuals of their
duty to keep the agency and Commis-
slon informed of their current address
and to serve coples of appeal papers on
the agency. The notice required by
paragraphs (d) or (¢) of this section
shall include a notice of the right to
file a class complaint. If the aggrieved
person informs the Counselor that he
or she wishes to file a class complaint,
the Counzelor shall cxplain the class
complaint procedures and the respon-
sibilities of a class agent.

t¢) Counselors shall conduct counsel-
ing aetivitics in accordance with in-
structions contained in Commisslion
Manasgement Directives. When advised
that a complailnt has been flled by an
agerieved person, the Counselor shall
submit a written report within 15 days
to the agency office that has been des-
ignated to accept complaints and the
aggrieved person concerning the issues
discussed and actions taken during
counseling.

(d) Unless the aggrieved person
agrees to & longer ccunseling period
under paragraph {(e) of this section, or
the agency has an established dispute
resolution procedurc under paragraph
(f) of this section. the Counselor shall
conduct the final interview with the
agerfeved person within 30 days of the
date the aggrieved person bhrought the
matter to the Counselor’s attention. If
the matter has not been resolved, the
aggrievea person shall be informed in
writing by the Counselor, not later
than the thirtieth day after contacting
the Counselor. of the right to file a
discrimination complaint. The notice
shall inform the complainant of Lhe
right to flle a discrimination com-
plaint within 15 days of receipt of the
notice, of the appropriate official with
whom to flle a complaint and of the
complainant's duty to assure that the
agency is informed immediately 1f the
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§ 1614.J06

complainant retains counsel or a rep-
resentative.

(e) Prior to the end of the 30-day
peviod, the aggtieved person may
agree in writing with the agency to
postpone the fingl (nterview and
extend the counseling period for an
additional period of no more than 60
days. If the matter has not been re.
solved before the conclusfon of the
agreed extension, the notice described
in paragraph (d) of this section shall
be issued.

(I} Where the agency has an estab-
lished dispute resolution procedure
and the aggricved individual agrees to
participate fn the procedure, the pre-
complaint processing period shall be
90 days. If the matter has not been re-
solved before the #0th day. the notice
described In paragraph (d) of this sec-
tion shall be issued.

(g) The Counselor shall not attempt
in any way to restrain the aggrieved
person from fillng a complaint. The
Counseior shall not reveal the {dentity
of an aggrieved person who consulted
the Counselor, except when author.
ized to do 80 by the aggrieved person,
or until the agency has recelved a dis-
crimination eomplaint under thiy part
from that person involving that same
matter.

§1614.106 Individual complrints.

(a) A complaint must be flled with
the agency that allegedly discriminat-
.ed agalnst the complainant,

(b) A complaint must be filed within
15 days of receipt of the notice re-
quired by § 1614.106 (d), (e) or (f).

(¢) A complaint must contain a
gigned statcment from the person
clalming to be aggrieved or that per-
son's attorney, This statement must be
sufficlently precise to ldentify the ag-
grieved individual and the agency and

to describe generally the action(s) or

practice(s) that form the basis of the
complaint. The complaint must also
contain a telephone number and ad.
dress where the complainant or- the
representative.can be contacted.

(d) The agency shall acknowledge re-
eceipt of & complaint In writing and
{nform the complainant of the date on
wiilch the complsint was filed. Such
acknowledgement shall also advise the
complainant that:

322

29 CFR Ch. XIV (7-1-92 Edition)

(1) the complainant has the right to
appeal the final decision or dismizsal
of all or a portion of a complaint: and

(2) The agency s required to con-
duct a complete and falr investigation
of the complaint within 180 days of
the flling of the complaint unless the
parties agree in writlng to extend the
period.

£1614.107 Dismissals of complaints.

The agency shsll dismiss a com-
plaint or a portion of a complaint:

(a) That failg to state a claim under
§ 1614.103 or §1614.108(a) or states
the same claim that is pending before
or has been decided by the agency or
Commission;

(b) That fails to comply with the ap-
plicable time lmita contatned In
£5 1614.106. 1614.108 and 1814.204¢c),
unless the agency extends the time
Hmits in accordante with § 1614.604¢c),
or that raises a matter that has not
been brought to the attention of a
Counselor and is not like or related to
a matter that has been brought to the
attention of a Counselor;

(¢) That I8 the basls of & pending
civil action in a United States District
Court in which the complainant s a
party provided that at least 180 days
have passed since the filing of the ad-_

ministrative complaint, or that wus - =

the basis of a civil action decided by a
United States Distriet Court in which
the complainant was g party;

(d) Where the complainant has
ralsed the matter In a negotiated
grievance procedure that permits alle-
gationa of discrimination or In an
appeal to the Merit Systems Protec-
{fon Board and § 1614.301 or § 1814.302
indicates that the complainant -has
elected to pursue the non-EEO proc-_
sy -

(e) That is moot or alleges that a
proposal Lo take a personnel action, or
other preliminary step to taking a per-
sonnel action, 15 discriminatory: -~

(f) Where the complainant cannot.
be located, provided that repsonahle
efforts have been made to locate the
complainant and the complainant has

- not responded within 156 days to &

notice of proposed dismissal szent to
his or her last known address;
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(8) Where the agency has pravided
the complainant with & written re-
quest to provide relevant Information
or otherwise proceed with the com-
plaint, and the complainant has failed
to respond to the request within 15
days of its receipt or the complainant's
response does not address the agency's
request, provided that the request in-
¢luded a notice of the proposed dismis-
sal. Instead of dismissing for failure to
cooperate, the complaint may he adju-
dicated if sufficlent information for
that purpose Is available; or

(h) if, prior to the iszuance of the
notice required by § 1614.108(1), the
complainant refuses within 30 days of
receipt of an offer of settlement to
accept an agency offer of full relicf
containing a certification from the
agency's EEO Director, Chief Legal
Officer or a designee reporting direct-

to the EEO Director or the Chief

gal Offlcer that the otffer const§-

es full relief, provided that the

fer gave notice that faflure to accept
would result in dismissal of the com-
plaint. An offer of full relief under
this subsection is the appropriate
relief in § 1614.501.

H1614.108 Investigation of complaints.

(8) The investigation of complaints
ahall be conducted by the agency
?lgalnst which the compiaint has been

led,

(b) In accordance with instructions
contained in Commission Management
Directives, the agency shall develop a
complete and impartial factual record
upon which to make findings on the
matters raised by the written com-
plaint. Agencles may use an exchange
of letters or memoranda, interrogato-
ries, investigations, fact-finding con-
ferences or any other fact-finding
methods that efficiently and thor-
oughly address the matters at [ssue,
Agencles are encouraged to ineorpo-
rat¢ alternative dispute resolution
techniques into their investigative ef.
forts (n order to promote early resolu-
tion of complaints.

(¢) The procedures in paragraphs (¢)
(1) through (3) of this section apply to
the investigation of combplaints:

1) The complainant, the agency.
any employec of & federal agency
11 produce such documentary and

§ 1614108

testimonial evidence as the Investiga-
tor deems necessary.

(2) Investigators are authorized to
administer oaths. Stalements of wit-
nesses shall be made under oath or af-
firmation or, alternatively, by written
statement under penalty of perjury.

(3) When the complainant, or the
agency against which a complaint is
filed, or its employees fail without
good cause shown to respond fully and
in timely fashion to requests for docu-
ments, records, comparative data, sta.
tistics, affidavits, or the attendanee of
withess(es), the investigator may note
In the Investigative record that the
decisionmaker should. or the Commis-
sion on appeal may, In approprigte cir-
cumstances;

(i) Draw an adverse inference that
the requested Information, or the tes-
timony of the requested witness,
would have reflected unfavorably eon
the party refusing Lo provide the re-
quested information;

(i) Consider the matters to which
the requested information or testimo-
ny pertains to be established ln favor
of the opposing party: .

(Ui) Exclude other evidence offered
by the party faillng to produce the re-
quested information or witness;

(v) Issue a decision fully or partially
in favor of the opposing party, or

(v) Take such other actions as it
deems appropriate,

(d) Any investigation will be eon-
ducted by investigators with appropri-
ate security clearances. The Cotnmis-
slon will, upon request, supply the
agency with the name of an investiga-
tor with appropriate security clear-
ances,

(e) The agency shall complets itz in-
vestigation within 180 days of the date
of {iling of an individual complaint or
within the time period eontained in an
order from the Office of Federal Oper-
atlons on an appeal from a dismigzal
pursuant to §1614.107. By written
agreement within those thne periods,
the complainant and the respondent
Agency may voluntarily extend the
time period for not more thap an adgi-
tional 90 days. The agency may unilat-
erally extend the time bperiod or any
period of extension for not more than
30 days where it must sanitize a com-
plaint file that may contain informa-
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tion classified pursuant to Exec. Order Judge prior to commencing disco.
No. 12358, or successor orders, as Both partfes are entitled to reason
secrot in the interest of national de. development of evidence en ma:
fense or foreign bolicy, provided the relevant to the (ssyes ralsed in
investigating agency notifies the par. complaint, but the adminjstre
4ies of the extension, judge may Mmijt the quantity

(f) Within 180 days from the flilng timing of discovery, Evidence ma-
of the int, within

the time geye) t h  inte
petlod. contained In an order from the denosm ah;gufequ ;“w 'fr:rﬂ::
Office of Federal Operstions on 20 gions, stipuiatio

from 8 dismigen) N8 or production
wgeo?i‘ of e:tednsio %&h}n mlr’; documents, It shall be grounds for
' Psracrappe h (e) of nth;;sm i orthe dection to produeing evidence that
en shnlleno:lty the :%ctoll;'inant omation sought by either part
that the Investigation has been com. g“le"mt"ﬂ Iverburdensonte,  rep
pleted, shall provide the complainant o ‘goﬁdzcuf‘f: hearing. Asen
With a copy of the investigative file, . an vide for the or ng. Ageh
and shall notity the com t that, provide for the attendance g
within 30 days of receipt of the inves. DEAriNg of all employees approved
Ugative file, the complainant has tre Atraceses by 20 W@:{n&ﬂel Jud
ht Lo request a hearing before an dance at hearings :
e ey
ve ju ve direct lec
decision pursuant tg . relating tof &e fomplalnt. Heach
filed . BAre part o € Ivestigative proc,
:g:wc%?xt:ll;m riqwu:éd noucﬁf‘m";"w’,‘:, and are thus clased to the public. T
Plainant may request a hearing at any Administrative judge shall have t,

hearing, limit the number of witness
the filing of the , Where testimony would be Tepeution
£1614.108 Mearings. and exclude any person from the hes

Ing for contumacious conduct or mi
(a) When a complainant requests a
hearing, the agency shall request that bel;avinr that obstructs the hearin.

The administrative judge shall-recej:
misa: an-adminie
celRe Commisaion ;f‘%‘::&‘a hearing in INto evidence information or e,

ments relevant to the complain
hoarina ot ) B corduetag ion Any pets relevant shall not be applie
i F or hearing examin. Strictly, but the adminfstrative judy
er with appropriate ¥ clear- Shall exclude irrele_vam. Or repetitiou
ances, Where the evidence. The administrative Judgé o
determines that the complainant is the Commnission may refer to the Dis
raising or intends to pursue issues ke SIPUNAFY Commities of the appropt:
or related ©o those ralsed in the com. B8t€ Bar Association any attorney o
plaint, but which the agency hag not Upon reasonahle notice and an gppor
had an opportunity to address, the ase. tunity to be heard, suspend or gis
i iYE—j | remand any Qualify from representing complain
guch issue for counssling In accord. ANtS or agencies in EEOC hearings an;
ance with §1614.108 for such othey representative Who refuses to follow
processing as ordered by the adminfs. the orders of an admlnml.ratiye judge.
trative judge. or who otherwise engages in improper
(b) Discovery. The administrative conduct.
judge shall notify the partles of the (d) The procedures In baragraphs (d)
right o seek discovery prior to the (1) through (3) of this 3ection apply to
hearing and may issue such discovery heuarings of complajnts: -
orders as are appropriate, Unless the {1} The complainant, an agency, and
parties agree in writing conceming the any employee of g federal ARENCy shall
Mmethods and scope of discovery. the produce auch documientary and tést -
party seeking discovery shaill Fequest monial evidence as the administrative
authorization from the administrative judge deems ITeCESSATY,
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(2) Administrative judges are ay-
thorize¢ to administer oaths. State-
ments of witnesses shall be made
under oath or affirmation or. alterna-
tively, by written statement under
penalty of perjury.

(3) When the complainant, aor the
agency against which & complaint is
filled, or its employees fail without
good cause shown to respond fully and
in timely fashion to requests for doeu.
ments, records, comparative data, sta-
tistics, affidavits, or the attendance of
witneas(es), the adminlstrative judge
may, in appropriate clroumstances;

(1) Draw an adverse inference that
the requested inforination, or the teg-
timony of the requeated withess,
would have reflected unfavorubly on
the party refusing to provide the re-
quested information;

(i1) Consider the matters to which
e requested Information or testimo-
pertains to be cstablished in favor

. (ili) Exclude other evidence offered

the opposing party;
by the party fajling to produce the re-
quested information or witness;

t}v) [ssue a decision fully or partially
in favor of the opposing party; or

(v) Take such other aclions as appro-
priate.

(e) Findings and conclusions with-
out hearing. (1) If a party belicves
that some or all material facts are not
in genuine dispute and there 15 no gen-
uwine issue as to credibility, the party
may, at least 156 days prior to the date
of the hearing or at such earlier time
as required by the administrative
judge, file a statcment with the agd-
ministrative judge prior to the hearing
s¢ctting forth the fact or facts and re-
ferring to the parts of the record
relied on to support the statement.
The statement must demonstrate that
there is no genulne issue as to any
such material fact., The party shall
serve the statement on the opposing
party.

{2) The opposing party may file an
opposition within 18 days of receipt of
the statement in paragraph (d) 1) of
this section. The opposition may refer
Lo the record In the c¢ase to rebut the

tament that a fact 15 not in dispute
‘may file an affidavit stating that

party cannot, for reasons stated,
esent facts tO oppose the request.

§ 1614709

After considering the submissions, the
administrative judge may order that
discovery be permitted on the fact or
facts involved, limit the hearing to the
issues remaining in dispute, issue find-
Ings and conclusions without a hearing
or make such other rulihg as s appro-
Driate.

(3) If the administrative judge deter-
mines upon his-or her own, Initiative
that some or all facts are not in genu-
ine dispute, he or she may, after giving
notice to the parties and providing
them an opportunity {o respond in
writing within 15 calendar days, issue
an order limiting the scope of the
hearing or Issu¢ findings and conclu-
siona without holding a hearing.

{f) Record of hearing. The hearing
shall be recorded and the agency shall
arrange and pay for verbatim tran-
seripts, All docutnents submitted to,
and accepted by, the administrative
Judge at the hearing shall be made
part of the record of the hesring. If
the agency submits a document that is
accepted, It shall furnish a copy of the
document to the complainant. if the
complainant submits a document that
is accepted, the administrative Judge
shall make the document avallable to
the agency representative for repro-
duction.

(g) Findings and conclusions. Unless
the administrative judge makes a writ-
ten determination that good cause
exists for extending the time for igsu-
ing findings of fact and conclusions of
law, within 180 days of a request for a
hearing being received by EEQC, an
administrative judge shall issue find-
ings of fact and conclusions of law on
the merits of the complaint, and shall
arder appropriate relief where discrim-
fnation is found with regard to the
matter that gave rise to the complaint.
The administrative judge shall send
coples of the entire record. including
the transeript, and the findings and
conglusions to the partiez by certified
mall, return receipl requested. Within
80 days of receipt of the {indings and
conclusions, the agency may reject or
modify the findings and conelusions or
the rellef ordered by the administra-
tive judge and issue a final decision In
accordance with §1614.110. If an
agency does not, within 60 dayvs of re-
ceipt, reject or modiiy the findings
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and conclusions of the administrative
Judge, then the findings and conclu-
sions of the administrative judge and
the rejtef ordered shall become the
final decision of the agency and the
agency shall notify the complainant of
the final decision in accordance with
§1814.110.

§1614.110 Final decisione.

within 80 days of recelving nhotifica-
tion that a complainant has requested
an immediate declsion from the
agency, within 60 days of the end of
the 30-day period for the complainant
to request a hearing or an immediate
final decisfon where the complainant
has not requested cither a hesring ora
decision, or within 60 days of receiving
the findings and conclusions of an ad-
ministrative judge, the agency shail
issue a final decision. The final degi-
sien shall consist of findings by the
agency on the metits of each {ssue In
the complaint and, when discriming.
tion Is found, appropriate remedies
and rellef in accordance with subpart
E of this part. The fingl decizslon shall
contain notice of the right to appesl to
the Commission. the name and ad-
dress of the agency official upan
whom an appeal should be served,
notice of the right to file a c¢ivil action
in federal district court, the name of
the proper defendant in any such law-
suit and the applicable time limits for
appeals and lawsuits, A copy of EEQC
Form 873, Notice of Appeal/Petition,
shall be attached to the deciston.

Subpart B—Provisions Applicable to
Particutar Complaints

§1614.201 Age Discrimination In Employ-
ment Act,

(a) As an sllernative to filTg a com-
plaint under this part, an aggrieved n-
dividual may file a civil action in &
United States district court under the
ADEA against the head of an alleged
discriminating agency after giving the
Commiszion not less than 30 days'
notice of the intent to file such an
action. Such notice must be filed in
writing with EEOC, Federal Sector

. Programs, 1801 L 8t., NW., Washing-

ton, DC 20507 within 180 days of the
occurrence of the alleged unlawful
practice.

29 CFR Ch. X1V (7-1-92 Edition)

(b) The Commission may exempt a
position from the provisions of the
ADEA if the Commission establishes a
maximum age requirement for the po-
gition on the basis of a determination
that age iz a bona fide occupational
qualification necesgary to the performs-
ance of the duties of the position.

(¢) When an individual has filed an
sdministrative complaint alleging age
discrimination that 1s not a mixed
case, administrative remedies will be
considered to be exhausted for pur-
poses of filing a civil action:

(1) 180 days after the flling of an in-
dividual complaint {f the agenty has
not Issued a final decision and the in-
dividual has not filed an appeal or 180
days after the ffling of a class ¢om-
plaint if the agency has not issued a
final decision;

(2) Atter the issuance of a f.lml decl-
sion on an Individusl or cless com-
plaint if the individual has not filed an
appeal; or

(3) After the issuance of a final de¢q.
sion by the Commission on an appeal
or 180 days after the flling of un
appeal if the Commission has not
issued a final decision.

§1614.202 Equal Pay Act.

(a) In itz enforcemeont of the Equal
Pay Act, the Commission has the au..
thority to investigate an agency's em-
ployment practices on its own initia-
tive at any time In order to determine
compliance with the provisions of the
Act. The Commission will provide
notice to the agency that it will be ini- -
tiating an investigation,

(b) Complaints alleging violations.of--
the Equal Pay Act shall be processed
under this part.

£ 1614203 Rehabillitution Act.

(8) Definitions—(1) Individual with
handicap(s) is defined for this section
as one who!

(1> Has a physical or mental Impair-
ment which substantinlly Hmits one or
more of such persoh's major lHe activi-
ties:

(i) Has a record of such an impair-
ment; or —

(ill) Is regarded as having such an
Impairment.

326



Equal Employment Opgoriunily Comm.

(2) Pnysical or mental impairmeni
means:

«1) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neurologi-
cal, musculoskeletal. speclal sense
organs, cardjovascular, reproductive,
digestive, respiratory, genitourinary,
hemic and lymphatic, skin, and endo-
crine; or

(1) Any mental or psychological dis-
order, such as mental retardation, or-
ganl¢ brain syndrome, emotional or
mental llness, and specific learning
disabilities.

(3) Mafor life activities means fune-
ttons, such as caring for one’s seif, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(4) Has g record of such an impair

{ means has g history of, ur hag

classified (or misclassified) as

, a mental or physical impair-

t that substantially limits one or
more major life activities.

(5) Is regarded as having such an im-
pairment means has a physical or
mental impairment that does not sub-
stantlally limit major lifc activities but
is treated by an employer as constitut-
ing such a limitation; has a physical or
mental impairment that substantially
limits major life activities only as a
result of the attitude of an employer
toward such impairment; or has none
of the impalnnents defined in para-
graph (aX2) of this section but is
treated by an employer as having such
an impairment.

(6) Qualified individual with hord!-
caps means with respect to employ-
ment, an individual with handicaps
who. with or without reasonsable wuc-
commodation, can perform the essen-
tial functions of the position in ques-
tion without endangering the health
and safety of the Individual or others
and who, depending upon the type of
appointing authority being used:

(i} Meets the experience or educs-
tion requirements (which may include
passing a written test) of the position
in question; or

il) Meets the criteria for appoint.
t under one of the special appoint-
authorities for individuals with

dicaps.

PyTomm—sms Swasz  ogmempe——ce

§ 1614.203

(b} The Federal Government shall
become a medel employer of individ-
usls with handicaps. Agencies shall
give full consideration to the hiring,
placement, and advancemcent of quali-
tled indlviduals with mental and phys-
ical handicaps. An agency shall not
d!acrimm_at.e against a qualified Indi-
;’i&cll‘t;al with physical or mental handi-

{c} Reasanable accommodation. (4)
An agency shall make reasonsble ac-
comimodation to the known physical
or mental limitations of an applicant
or employee who Is 3 qualified individ-
ual with handicaps unless the agency
can demonstrate that the sccommoda-
ton would tmpose an undue hardship
on the operations of 1ts program.

(2) Reasonable accornmmodation
ﬁw in¢lude, but shall not be limited
blzl)wM:g‘l‘ng r:!;}?mles readily accessi-

usable by individuals with
gt
1) Job restructuring, part-time or
modified work schedules, acquisition
or modification of equipment or de-
vices, appropriate adjustment or modi-
fication of examinationa, the provision
of readers and interpreters, and other
similar actions.

(3) In determining whether, pursu-
ant to paragraph (¢)(1) of this section,
ah accommodation would Impose an
undue hardship on the operation of
the agency in question, factors to be
considered include:

(i) The overall size of the agency's
pbrograns with respect to the number
of employecs, number and type of fa-
cilities and size of budget;

{1) The type of agency operation, in-
cluding the composition and structure
of tr}e agency’s work force; and

(iii) The nature and the cost of the
accommodation.

(d) Employment criteria. (1) An
agency may not make use of any em-
ployment test or other sclection crite-
rion that screens out or tends to
screen out qualified individuals with
handieaps or any class of individuals
with handicaps unless:

(f) The agency demonstrates that
the test score or other selection crite-
rion is job-related for the position in
question and consistent with business
necessity; and

321
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(i) OPM or other examining author.
ity shows that job.related altarnative
tests, or the agency shows that jab-re.
lated alternative eriterin. that do not
creen out or tend to screen out as
many individuals with handicaps are
unavailabie,

(2) An agency shall select and ad-
minister tests concerning employment
80 a8 to insure that, when adminis-
tered to an applicant or employee who
has a handicap that sensory,
manual, or speaking skills, the test re-
sults accurately reflect the applicant's
or employee's ability to perform the
position or type of positions in ques-
tion rather than reflecting the appli-
cant’s or employee’s impaired sensory.
manual, or speaking skill (except
where those skills are the factors that
the test purports to measure).

(e) Preemployment inguiries. (])
Except as provided in paragraphs
(eX2) and (eX3) of this section, an
agency may not conduct a preemploy-

- ment medical examination and may

not make preemployment Inquiry of
an applicant &s to whether the appli-
cant is an individual with handicaps or
as to the nature or severity of a handi-
cAp. An agency may, however, make
preemployment Inquiry into an appli-
cant’s ability to meet the essentia)
funcuons of the job, or the medical
qualification requirements if epplica-
ble, with ar without reagonable accom-
modation, of the position in question,
ie., the minimum abilitles necessary
for safe and efficlent performance of
the dutles of the position tn question,
The Office of Personnel Management
may also make an inquiry as to the
nature and extent of a handicap for
the purpose of special testing.

(2) Nothing in this section shall pro-
hibit an agency from conditioning an
offer of employment on the results of
a medical examination conducted
prior to the employee's entrance on
duty, provided that; all entering em.
ployees are subjected to such an exam-
ination regardless of handicap aor
when the preemployment medical
questionnaire used for positions that
do not routinely require medical ex-
amination indlcates a condition for
which further examingtion is required
because of the job-related nature of
the condition, and the results of such

EEOC - OLC-
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an examination are ysed only in ac.
cordance with the requirements of
this part. Nothing {n this section shalt
be construed to prohibit the gatherin;
of precmployment medical informg.
lion for the purposes of special ap.
pointing suthorities for individua)s
with handicaps.

(3) To enable and evaluate affirmg.
tive action to hire, place or advance in-
dividuals with handicaps. the agency
may invite applicants for employment
to indicate whether and to what
extent they are handicapped, if;

(h The agency states clearly on any
written questionnaire used for thiy
purpose or makes clear orally if no
written questionnaire is used, that the
information requested is Mmtended for
use solely in conjunction with affirma.
tive action; and

(it} The agency slates clearly that
the Information fs belng requcsted on
8 veluntary basls, that refusal to pro-
vide it will not srubject the spplicant .or
employee to any adverse treatment,
and that it will be used only in accord.
ance with this part,

(4) Informatlon obtained in accord-
ance with this section as to the medi-
cal condition or history of the appli-
cant shall bc kept confidentia] except
that:

{1) Managers, zeiecling officials, and
others involved {n the selection proc-
88 or responsible for afflrmative
action may be informed that an appli-
cant is eligible under special appoint-
ing authority for the disabled:

1) Supervisors and MANAROrs Mmay
be informed regarding necessary ac-
commodations:

(i) First ald and safety persohmel
may be informed, where appropriate,
If the conditlion might require emer-
gency treatment:

{iv) Government officials investigat-
ing compliance with laws, regulations,
and instructions relevant Lo equa) em.
ployment. opportunity and affirmative
action for individuals with handieaps
shall be provided information upon re-
quest; and )

(V) Statlstics generated from infor-
mation obtalhed may be used to
mansge, evaluate, and report on equal
¢mploytment opportunity and affirma.
tive action programas.




SENT BY:,

el Employmant Opportunity Comm.
o ical access lo duildings (1)
. shall not discriminate

v, licants or employees who
Ie d lndividuals with handi-
aps due to the inaccessibility of its fa-
plvy. - ) —

(2) For the purpose of this subpart,
, tacility shall be deemed accessible if
+i5 In compllance with the Architec-
arat Barriers Act of 1868 (43 UB.C.
151 et seq.) and the Americans with
jgabilities Act of 1090 42 US8.C,

7183 and 13204).

g) Reassignment. When a nofipro-
»atichary employee becames unable to
verform the essential functions of his
.r her -position even with reasohable
.ccommodation due to a handicap, an
gency shall offer to reasslgn the indi-
idusa) to a funded vacant position lo-
-ated in the same commuting ares and
wcrviced by the same appointing au
-hority, and at the same grade or level,
‘he essential functions of which the
individual would be able to perform
sith reasonable accommodation if nec-
ssary unlegs the agency can demon.
sryate that the reassignment would
impose an undue hardship on the op-
sration of 1ts program. In the absence
»f a position at the same grade or
tevel, an offer of reassignment to a
vpcant position at the highest avail-
able’ e or level below the employ-

ce's t grade or level shall be re-
1 t avallabllity of such a va-
an¢ not affect the employee’s

sntitlement, If any, to disability retire-
ment pursusnt to 5 U.S.C. 8337 or &
U.8.C. 8451. If the agency has already
posted 8 notice or announcement seek-
ing applications for o specific vacant
positipn at the time Lhe agency has de-
termined that the nonprobationary
employec is unable to perform the es-
sential functions of his or her position
even with reasonable sccommodation,
then the agency does nol have an obli-
gatiorr under this section to offer to
reassign the Individual to that posi-
tion, but the agency must consider the
individua! on an equal basis with those
who applied for the position. For the
purpose of this paragrapli, an employ-
ee of the United States Postal Service
shall not be considered qualified for
any offer of reassignment that would
be inconsistent with the terms of any

6-19-95 & 2:46P¥
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applicable collective bargaining agrec-
ment.

(h) FErxclusion from definition of
“individual(s) with handicap(s)". (1)
The term “Individual with
handicap(s)” shall not include an indi-
vidual who 15 currently engaging in
the 1llegel use of drugs, when an
agency acts on the basis of such use.
The term “drug” means a controlled
subatance,- a8 defined in schedules I
through V of section 202 of the Con.
trolled Substances Act (21 U.8.C. 812).
The term “illegnl use of drugs'' means
the use of drugs, the possession or dis-
tribution of which is unlawfu! under
the Controlled Substances Act, but

does not include the use of a drug

taken under supervision by a licensed
health care professional, or other uses
authorized by the Controlled Sub-
stances Act or other provisions of fed-
eral law. This exclusion, however, does
not exclude an individual with handi.
caps who:

{1) Has successfully completed a su-
pervised drug rehabllitation program
and is no longer engaging in the illegal
use of drugs, or has olherwisc been re-
habilitated successiully and is no
longer engaging in such use;

(i) 1s porticipaling in & supervised
rehabilitation program and is no
longer engaging in such use; or

tiliy Is erraneously regarded as en-
gaging in such use, but is not engaging
In such use.

(2) Except that it shall not viclate
this section for an agency to adopt or
administer reasonable policies or pro-
cedures, incloding but not limited 1o

" drug testing, designed to ensurc that

an indlvidual described in paragraph
thX1) (1) and (if) of this section is no
longer engaging in the iliegal use of
drugs.

§ 1814204 Clasa complaints.

(a) Definitions. (1) A class is a group’

of employees, former employees or ap-
plicants for employment who, It is al-
leged, have been or are being adverse-
ly affected by an agency personnel
management policy or practice that
discriminates agalnst the group on the
basis of thelr race, color, religion, sex,
national origin, age or handicap.

-329
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§1614.204
(D) A clays complaint 1s & written

complaint of discrimination filed on
behalf of a clase by the agent of the
clazss alleging that:

(1) The class {8 so numerous that a
consolidated complaint of the mem-
bers of the class is impractical:

(1) There are questions of fact
common to the class:

(i) The claims of the agent of the
c%::: are typical of the claims of the
c H
(Iv) The agent of the class, or, if rep-
resented, the representative, will fairly
and adequately protect the interests of
the class.

(3) An agent of the clase is a class
momber who acts for the class during
the processing of the class complaint.

(D) Pre-complainl processing. An em-
ployee or applicant who wishes to file
& class complaint must seek counseling
&nd be counseled in accordance with
§ 1614.108.

{¢) Filing and presentalion of g class
complaint. (1) A class complaint must
be signed by the agent or representa-
tive and must identify the policy or
practice adversely affecting the class
as well as the specifie action or matter
affecting the class agent.

(2) The complaint must be filed with
the apency that allegedly discriminat-
ed not later than 5 days after the
agent's recefpt of the notice of right to
file a class complaint.

(3) The complaint shall be processed
promutly; the parties shall cooperate
and shall proceed at gll times without
unduc delay. ’

(d) Acceplance ar. dismisgal (1)
Within 30 days of an agency's receipt
of a comblaint, the agency shall: Des-
lgnate an agency representative who
shaill be any of the individugls refer-
enced in § 1614.102(bX3), and forward
the compiaint, along with a copy of
thy Counselor's report and sany other
information pertaining to timeliness
or oiher relevant clycumstances relat.
cd o the complaint, to the Commis-
sion. ‘Thie Commission ghall assign the
complainlt to an administrative judge
or complajnts examiner with a proper
security clearance when necessary,
The administrative judge may require
the complainant or agency to submit
additional infarmation relevant to the
complaint.

a30
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(3) The .administrative judge ma
recommend that the agency dizmic
the complaint, or any portion, for an
of the reasons listed §1614,107 ¢
because it does not meet the prerequ
sites of a class complaint unde
§ 1614.204¢a)3). .

(3) If tne allegation [s not Includge
in the Counselor's report, the admini:
trative fudge shall afford the agent 1
days to state whether the matter wa
discuszed with the Counselor and, i
not. explain why it was not discussed
If the explanation is not satisfactory
the administrative judge shall recom
mend that the agency dlsmiss the aljc
gation. If the explanation is satisfac.
tory, the administrative judge shal
refer the allegation to the agency {or
further counseling of the agent. After
counseling, the allegution shall be egn.
solidated with the class comginint.

(4) If an allegation lacks specificity
and detall, the administrative Judge
shall afford the agent 15 days to pro-
vide specific and detafled information.
The administrative judge shallrecom.
mend that the agency diemiss the
complaint If the agent falls to provide
such information within the specified
time period. If the information provid-
ed contains new allegations outside
the scope of the complaint, the admin.
Istrative judge shall advise the agent
how to proceed on an individual or
clags basiz concerning these allega-
tions.

(3) The administrative judge shall
recommed that the agency extend Lhe
time limits for filing a complaint and
for consuiting with a Counselor in ac-
cordance with the time limit extension
provisions contained In
§$61614.106(a)2) and 1814.804,  -—

(8) When appropriate, the adminis-
trative judge may recommend that a
class be divided inte subclasses and
that each subciass be treated as g
class, and the provisions of .thiy gection
then shall he construed and applied
acecordingly,

() The adminisirative judge’s writ-
ten recommendation to the agency on -
whether t0 accept or dismiss a com-
plaint and the complaint file shall be
transmitted to the agency and. netifl-
cation of that transmittal shall be sent
to the agent. The administrative
judge’s recommendation to accept or -
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Jismiss shall become the agency decl.
s;ion unless the agency accepts, rejects
sy modifies the recommeded decision
vithin 3¢ days of the receipt of the
-wcommended declsion and complaint
‘ile, The agency shall notify the agent
w certified mail, return receipt re-
;uested, and the administrative judge
f 1ts decision to accept or dismiss a
somplaint. At the same time, the
wency shall forward to the agent
opies of the administrative judge’s
recommendation and the complaint
‘ile. The dismissal of a claes compiaint
shall inform the agent elther that the
:omplaint is belng filed oni that date as
\n indlvidual complaint of discrimina-
jdon and will be processed under sub-
sart A or that the complaint is also
lismizssed as an individual eompiaint
n accordance with § 16814.107. o addi-
Jon, it shall inform the agent of the

-ight ppeal the dismissal of the
:lass t to the Office of Feder-
i O ns or to file a civil action
and ¢ EEOC Form 673, Notice

Of Appeal/Petition. )

(e) Notification. (1) Within 15 days
»f accepting a class complaint, the
wgency shall use reasonable means,
-uch as delivery, mailing to last known
wddress or distribution, to notify all
:lazss members of the acceptahce of
he ¢lass complaint.

(2) Such notice shall contain: .

{{} The name of the agency or orga-
rizational scgment, its location. and
he date of acceptance of the com-
slaint;

{iiy A description of the lagues ac-
¢pted as part of the class complaint;

(il An explanstion of the binding
ature of the final decision or resolu-
.ion of the complaint on clasy mem-
Jers, and

{tvy The name, address zand tlele-
alione number of the ¢lass representa-
Hve.

() Obtaining evidence concerning
he complaint. (1) The administrative
udge noti{y the agent and the agency
-epresentative of the time period that
vill be allowed both parties to prepare
heir cases. This time period will in-
lude at least 80 days and may be ex-
ended by the azdministrative judge

1po uest of either party. Both
rarty entitled to reasonable de-
‘elo| of evidence on matters rele-

§1614.204

vant to the lssues raised in the com-
plaint. Evidenoe may be developed
through interrogatories. depositions,
and requests for sdmissions, stipula-
tions or production of documents. It
shall be grounds for objection to pro-
ducing evidence thal the information
sought by either party is irrelcvant,
overburdensome, repetitious, or privl-
leged,

(2) I mutual cooperation fails,
either party may request the adminis-
trative judge to rule on a request to
develop cvidence. If a party fails with-
out good cause shown {0 respond fully
and in timely fashion to a request
made or approved by the administra-
tive judge for documents, records,
comparative data, statistics or aftida.
vits, and the information 5 solely in
the control of one party, such failure
may, in appropriate circumstances,
caused the administrative Judge:

() To draw an sdverse inference
that the requested information. would
have reflected wunfavorably on the
party refusing to provide the request.
ed information;

(if) To conslder the matters to which
the requested information pertaing to
be established In favor of the opposing
party;

(iii) To exclude other evidence of-
fered by the party failing to produce
the requested information;

tiv) To recommend that a decision
be entered in favor of the opposing
party, or

(v) To take such other actions as the
administrative judge deems appropri.

ate.

(3) During the pcriod for develop-
ment of evidence, the administrative
Jjudee may, tn his or her discretion,
direct that an investigation of facts
relevant Lo the complaint or any por-
tion be conducted by an agency certi-
fied by the Commission.

(4) Both parties shall furnizh to the
administrative judge copies of all ma-
terinls that they wish to be examined
and such other material as may be re-
quested.

(g) Qpportunity for resolulion of the
complainlt. (1) The administrative
judge shali furnish the agent and the
representative of the agency a copy of
all materials obtained concemming the
complaint and provide opportunity for
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§1614.204

the agent to discuss materials with the
AFency representative and attempt res-
alution of the complaint.

(2) The complaint may be resotved
by agreement of the agency and the
agent at any time a3 long as the Agree-
ment s fair and reasonabie.

(3) If the complaint is resolved, the
terms of the resolution shall be re-
duced to writing and signed by the
agent and the agency.

(4) Notice of the resolution shail be

given to all clazs members in the same
manner as notifieation of the accept-
ance of the ¢lass complaint and ghall
state the rellef, If any, to be eranted
by the agency, A resolution ghall bind
all members of the class. Within 30
days of the date of the notice of reso-
lution, any member of the class may
petition the EEO Director to vecate
.the resolution because it benefits only
the class agent or is otherwise not fair
and reasonable. Such a petition will be
processed in accordance with
§ 1614.204(d) and if the administrative
judge finds that the resolution i not
fair and reasonable, he or she shall
recommend that the regolution be va-
cated and that the original class agent
be replaced by the petitioner or some
other class member who Is eligible to
be the class agent during further broc-
essing of the class complaint, An agen.
cy’s decislon that the resolution is not
falr and reasonable vecates any agree-
ment between the former class agent
and the agency, An agency declzion on
such a petition shall inform the
former ¢lass agent or the petitioner of
the right to appeal the decision to the
Office of Federal Operations and In-
clude EEOC Form 573, Notice of
Appeal/Petition.

() Hearing. On expiration of the
period allowed for preparation of the
cage. the adininistrative judge shall set
a date for hearing, The hearing shall
be conducted in accordance with 20
CFR 1614.109 (a) through (f).

(1) Report of findings and recommen-
dations. (1) The administrative judee
shall tranamit to the agency u report
of findings and recommendations on
the ‘complaint, intluding a recom-
Mmended decision, systemic relief for
the eclass and any mdlvidus] relief,
where appropriate, with regard to the

ct)
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personnel action or matter that Bave
rise to the complaint, o

(2)"If the administrative judge findgy
ho class rellef appropriate, he or she
shall determine if a (inding of indivig,
ual diserimination iz warranted and, if
Boii fsrmu recommend 8PPTopriate
relfef, - :

(3) The administrative judge sha]l-
notify the agency of the date on whigh
the report of findings and r
datlons was forwarded to the agency.

(1) Agency dectsion. (1) Within g
days of receipt of the report of fing.
Ings and recommendations issueg
under § 1614.204t1), the agency
fssue a tjlnal dedstogrl;. ?#Iw
accept, refect. or modify the
and recommenddtions of the adminjs.
trative judge. :

(2) The final decision of the agency
shall be in writing and shall be trans.
mitted to the agent by certified mafl,
return‘receipt requeft.?d. along with a
copy of the report of findings and rec
ommendations of the administrative
Judge, .

(3) When the agency's fina! decizion
Is to reject or modify the findings and
recommendations of the administra.
tive judge, the decision shall contain

specific reasons for the agency's
action. -
(4) If the agency has not lssued s

final decision with 60 days of its re. -
ceipt of the administrative fudge's
report of findings and recommendsa-
tlons, those findings and recommenda-
tions shall become the final ‘decisian,
The agency shall tranemit the final
decision to the agent within five days -
of the axpiration of the 60-day perfod.

(6) The final decislon of the Agency
shall require any relief authorized by
law and determined to be DECessary or
desirable to resolve the issue of dis-
¢rimination. .-

(6) A final decision on a class com-
plaint shall, subfect to subpart D of
this part, be binding on all members of
the class and the igency. —

(7) The finsl decision shall inform
the agency of the right to appeal or to -
tite a civil action in eccordance with
subpart D of this part and of the ap-
plicable time limita T

(k) Notificution of decizion The .
agency shall notify ciass members of

the final decision and rellet awarded, -
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4 any, through the same media em-
pluyed to give notice of the existence
© f the class complaint. The notice,
shere appropriate, shall include infor-
aation concerning the rights of class
members to seek individual relief, and
of the procedures to be followed.
votice shall be given by the agency
sithin 10 days of the tranamittal of its
final decislon to the agent,

1) Relief for individual class mem-
sers. (1) When discrimination is found,
an agency must eliminate or modify
he employment policy or practice out
of which the complaint arcse and pro-
vide individual relief, Including an
award of attorney’s fees and costs, to
«ne  agent in accordance with
4 1614.601.

(2) When class-wide discrimination is
not found, but it 18 found that the
class agent Is a victim of discrimina-
shall avply. The

(} 1614.501

ag also, within 60 days of
Lth ce of the final decision find-
ing 1ass-wide discrimination, issue

the acknowledgement of receipt of an
individual complaint ss required by
11614.108(d) and process in accord-
ance with the provisions of subpart A
of Lhis part, each individual complaint
that was subsumed into the class com-
plaint.

{3) When discrimination is found in
the final decision and a ¢lass member
believes that he or she is entitled to
individual relief, the class membher
may file a written clairn with the head
of the agency or Its EEQ Director
within 30 days of receipt of notifica-
tion by the agency of Its final declsion.
The clalm must include a shecific, de-
tailed showing that the claimant is &
class member who was affected by a
personnel action or matter resulting
from the discriminatory policy or
practice, and that this discriminatory
action tooX place within the period of
time for which the agency found class-
wide discrimination in its [inal deci-
sion. The period of time for which the
agency finds class-wide discrimination
shall begin nol more than 45 days
prior to the agent's initlal contact with
the Counselor and shall end not later

th e date when the agency elimi-
h e policy or practice found to
b natory in the {inal agency

d . The agency shall issue a final

s e —_——

§ 1614.301

decision on each such claim within 80
days of filing: Such decision must in-
clude a notice of the right to file an
appeal ur a civil action in accordance
with subpart D of this part and the
applicable time limits.

Subpart C—Ralated Processes

31614301 Relationship to negotiated
gricvance procedure.

{a) When a person i3 employed by an
agency subject to § U.S.C. 7121(d) and
is covered by a collective bargaining
agreement that permits allegations of
discrimination to be raised in a negoti-
ated grievance procedure, & person
wishing to {ile a complaint or a griev-
ance on a matter of alleged employ-
ment discrimination must elect to
raise the matter under either part
1814 or the negotiated grievance pro-
cedure, but not both. An election to
proceed under this part is indicated
only by the filing of a written com-
plaint; use of the pre-complaint proe-
ess a8 deacribed In § 1614.105 does not
constitute an clcction for purposes of
this section. An aggrieved employee
who files a complaint under this part
may not thereafter file a grievance on
the same matter. An election to pro-
ceed under a negotiated grievance pro-
cedure {8 indicated by the filing of &
timely written grievance. An aggrieved
employee who files a grievance with
an agency whose negotisted agree-
ment permits the acceptance of griev-
ances which allege discriminstion may
not thereafter file a complaint on the
same matter under this part 1614 irre-
spective of whether the agency has in-
formed the individual of the need to
elect or of whether the grievance has
raised an issue of discrimination. Any
such compiaint filed after a grievance
has been filed on the same matter
shall be dismissed without prejudice Lo
the complainant’s right W proceed
through the negotlated grievance pro-
cedure including the right to appeal to
the Commission from a final decision
as provided in subpart D of this part.
The dismissal of such a complaint
shall advise the complainant of the ob-
ligation to raise discrimination in the
grievance process and of the right to

333
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2ppeal the final grievance decision to a1 mixed case complaint with the
the Commission. agency or to file a mixed caze appes} :

(b) When a person is not Covered by with the MSPB, The person shall by .

collective bargaining agreement that gdvised that he or she may not initiy) o

permits allegations of discrimination ly file both & mixed case COmMDiaingt r

to be raised in a negotiated grievance and an-appeal on the same matter ang o

procedure, allegations of discrimina-  that whichever Is Miled first shy) be :

tion shall be processed as complaints considered an election o proceed i | |

under this part. that forum. If a person files mixed .

(¢) When a person is employed by an  case appeal with the MSPD instead of L

agency not aubject to 5 U.8.C 121(d) & mixed case complaint and the :

and s covered by a negotiated grievy. dismisses the appeal for Jurisdictiongy :

ance procedure, allegations of discrim- reasons, the agency shall Promptly t

‘ ination shall be processed 05 com- notify the Individual in writing of the "

. i plaints under this part, except that right to contact an EEQ counselop :
the time limits for processing the com-  within 45 days of receipt of this notice o

plaint contatned in § 1614.108 and for gng to file an EBO complaint, subject :
~ - appeal to the Commission contalned in to § 1614.107. The date on Which the-
§1614.402 may be held in abeyance person filed his or her appeal with
‘ during processing of a grievance cover- MSpPB shall be deemed to be the date
- ing the same matter as the complaint  of initial contact with the counselar, 1y
if the agency notifies the complainant a person filea a timely appeal with
in writing that the complaint will be MSpPp from the agency's brocessing of
held in abeyance pursuant to this ze¢- & mixed case complaint and the MEFB
tion. dismisses it for Jurisdictiong) reasons,

. the sgency shall rejssue g noi under
. . #1614.302 Mixed case complaints, $ 16%08{!) giving the mquigem the
. - x (8) Definitions—(1) Mized case cam-  right to elect between g hearing betore
- plainl. A mixed case complaint i 3 gan administrative judge and an imme.
i complaint of employment discrimina-  diate final decision, -
tlon filed with a {ederal agency based {€) Dismissal (1) An Agency may dis-
on race, color. religion, Bex, national inisg a mixed case complaint for the
origin, age or handteap related to Or reasons contained in, and under the —
stemming {rom an action that can be conditions prescribed in, § 1614.107,
appealed Lo the Merit Systems Protec- (2) An agency decision ty dismissg a
tion Board (MSPB)., The complaint mized case complaint on the basis of
may contain only an allegation of em. the complainant’s prior election of the—
ploayment diserimination or it may MSPB procedures zhall be made as
contain additional allegations that the follows: -
- MSPB has jurisdiction to address. - {1) Where neither the Agency nor the
(2) Mired case appeals. A mixed case MSPB administrative fudge questions
appesl is an appe&l filed with the the MSPB’s Jjurisdiction over the
MSPB that alleges that an abpealable appeal on the same matter, it shall dis.
agency action was effected, in whole miss the mixed case complatnt purau-
C - or in part, because of discrimination  ant to § 1614.207d) and shall advise -
. . i on the basis of race, color, religlon, the complainant that he or she muat
- e SeX. natlonal origin, handieap or gge. bring the allegations of atfon
, (b) Election. An aggrieved person contained in the rejected complaint to
may inilially file a mixed case com- the attention of the MEPB, pursuant
plaint with un agency pursuant te this to 5 CFR 1201.158. The dismissal of
part or an appesl on the same matter such a complaint shall advise thé com-
with the MSPR pursuant to 58 CFR blainant of the right to petition the
120,151, but not both. An afency EKOC {0 review the MSPB's final de-
shall inform every employee who Is cision on the discrimination tzme, A
the subjeet of an action that {8 appeal-  dismissal of a mixed case complaint is
able to the MSPB and Wwho has efther npt appealable to the Commisgion ~
orally-or in writing raised the Issue of except where it 1{s alleged that.
. . disgﬂminauon during the Processing  §1614.107(d) has been applied to gz
: of the acti .

on of the right to file either non-mixed case matter.
334
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(ii) Where the agency or thc MSPB
administrative judge «questions the
MSPB's jurisdiction over the appeal
on the same matter, the agency shall
hold the mixed case complaint in
abeyance until the MSPB's adminis-
irative judge rules on the furisdiction-
4 issue, notify the complainant that it
is doing 50, and instruct him or her to
wring the nllegation of discrimination
19 the attentlon of the MSPB. During
this period of time, all time limitations
for processing or fling under this part
will be tolled. An agency dccision to
hold 8 mixed case complaint in abey.
ance 18 not appealable to EEOC. If the
MSPB's administrative Jjudege [inds
that MSPB has jurisdiction over the
matter, the agency shall dismiss the
10 case complaint pursuant to

107(d), and advise the complain-

the right to petition the EEQC

ew the MSPB's final decision on
the discrimination Issuo. I the
MSPB's administrative Judge {finds
that MSPB does not have jurisdiclion
over the matter, the agency shail re-
commence processing of the mixed
case complaint asz a non-mixed case
EEQ complaint.

(d) Procedures for agency processing
of mized case complainis. When a
complainant elects to proceed initially
under thig part rather than with the
MSPB, the procedures set forth in
subpart A shall govern the processing
of the mixed case complaint with the
following exceptions:

i1} At the time the ageney advises a
complainant of the accepiance of a
tnixed case complaint, It shall also
advise the complainant that:

(1) If a final decision is not Issued
within 120 days of the date of filing of
the mixed case complaint, the com-
plainant may appeal the matter to the
MSPB at any time thereafter as speci-
{led at § CFR 1201,154(a) or ay file a
elvil action AR specified at
i 1614,310¢g), but not both; and

tii) If the complalnant is dissatisfled
~ith the agency’s [inal decision on the
mixed case complaint, the complain.

ay appeal the matter to the
(not EEOC) within 20 days of
t of the agency's final decision;

%) Upon completion of the investi.
s2lion, the notice provided the com-
Plainant in accordance with

6-19-95 : 2:51PM ;

§1614.304

§ 1614.108(0) will advise the complain.
ant that a flnal decision will be issucd
within 45 days without a hearing; and

(J) At the time that the agency
issues its final decision on a mixed
case complaint, the agency shall
advise the compiainant of the right to
appeal the matter to the MSPB (not
EEOC) within 20 days of receipt and
of the right to file a civil action as pro-
vided at § 1614.310¢a).

$#1614.303 Petitions to the EEOC f(rom
MBPB decisions on mixed cuse appeals
and complainta,

(a) Who may file. Individuals who
have received a final decision from the
MSPB on 2 mixed case appeal or on
the appeal of a final decision on a
mixed case ¢omplaint under § CFR
part 1201, subpart E and § U.S8.C. 7702
may petition BEEOC to consider that
decision. The EEOC will not accept ap-
peals from MSPB dismissals without
prejudice. :

() Method of filing. Filing shall be
made by certified mail, return receipt
taquested, to the Office of Faderal Op-
erations, Equal Employment Opportu-
nity Commission, P.O. Box 19848,
Washington, DC 20038.

(c) Time lo file. A petition must be
filed with the Commission elther
within 30 days of receipt of the final
decision of the MSPB or within 30
days of when the decision of a MSPB
field office becomes final.

(d) Service. The pctition for review
must be served upon all individuals
and partiez on the MSPB's service list
by certified mail on or before the
fillng with the Commission, and the
Clerk of the MS8PB, 1120 Vermont
Ave., NW., Washington, DC 20419, and
Lhe pelitioner must certify as Lo Lhe
date and method of service.

$1614.304 Contents of petition.

(a) Form. Petitlons must be written
or typed, but may use any format in-
cluding a simple letter format Peti-
tioners are encouraged to use EREOC
Form 373, Notice Of Appeal/Petition,

(b} Contenls. Petitions must contain
the following: .

(1) The name and address of the pe-.
titioner;

335
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() The name and address of the pe- (1) The decisfon Involving such Pro-
titlaner’s representative, if anhy; vision Is not supported by the evidency

(3} A statement of the reasons why In the record as 3 whole,
the decision of the MSPB ig alleged to (d) In considering any decision of
be Incorrect, in whole or in part, only the MSPB, the Commission, pursuant
with regard to issues of diserimination to 5 US.C. 7702(bX4), may refer the
based on race, color. religion, 2eX. na- case Lo the MSPB for the taking of ad.

tional origin, age or handicap: ditlonal evidence within such period ag
(4) A copy of the declsion issued by Permits the Commission to mgke a de-
the MSPB: and cision within the 60-day period pre.

; scribed or provide on its own for the

o,‘fc’,,’,:‘sin’t‘f{}#:“{faf,; the petitioner laking of sdditional evidence tg the
? ’ extent the Commission econsiders It
§1814.305 Consideration procedisres. nw to S‘t’ll:Plemem %emdmd
(a) Once g petition is filed, the Com- with the decision of the MSPB under

mission will examine it and determine 1614.305(¢}(2), the Co i
- whether the Commission will consiger :eteﬁ;he mcattei- mem% ﬂnplgwn shall

the decision of the MSPB. An ogency
may oppose the petition, either on the §1614.306 Referral of case to Special
; basis that the Commission should not " Panel.
consider the MSPB's declsion or that .
i - If the MSFB reaffirms its decizion
the Commissfon should concur in the

d argument with the Office of Federal :‘ctm:é?:g{;c:gﬁig ion;ahtétesrnm
Opcrations and serving a copy On the  panel established pursuant to § U.S.C,
betitioner within 15 days of receipt by 7702(d). Upon certification, the Board
the Commission. ne Shall, within five days (excluding Sa(.
(b) The Commission shall determine urdays, Sundays, and Feders] holi-
whether to consider the decision of daya), transmit to the Chafrman of
the MSPB within 30 days of recelpt of the Special Panel and to the Chair.
; the petition by Lhe Commission's man of the EEOC the administrative
Office of Federal Operations. A deter- record in the proceeding including
mihation of the Commission not to (a) The factual record compiled
consider the decision shall not be used ypder this section, which shall inclyde
as evidence with respect to any jssue 4 transcript of any hearing(s):
of discrimination in any Judielsl pro- (y) Tne declslons Issued by the
ceeding concerning that issue. Board and the Commission under 5
(e) If the Commission makes a deter- pUgRC. 7702: and
mination to consider the decislon, the (¢) A transcript of oral arguments
i 4 Commission shall within 80 days of made, o legal brief(s) filed, before the
¢ - the date of Its determination, consider  Board and the Commission,
_ . - the entire record of the Proceedings of
i the MSPB and on the basis of the evi- §1614387 Organization of Bpeelal Manel
: . dentiary record before the Board |3 Special el
| . : supplemented in  accordance with offa) The Pasel Is composed

paragraph (d) of this section, either: ) A Chairman appointed by the
. (1) Concur in the decision of the  President with the advice and consent
' g MSPB; or of the Senate, and whose term s 6

{2) Issue in writfng a decirion that yeays:
differs from the decision of the MSPR (2) One member of the MSPRB desig-
: ’ . to the extent that the Commission npated by the Chairman of the Board
. finds that, as a matter of law: each time & panel is convened: and
(i) The decision of the MSPB oonati- (3) One member of the EEOC desig-
tutes an incorrect Interpretation of nated by the Chairman of the Com-
| ‘ any provision of any law, rule, regula-  mission each time a panel Is convened.
: tlon. or policy directive referred to In § (b} Designation aof Special Parel
U.B.C. 1702(a)1XB): ar member—(1) Time oy designation.
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within flve daya of certification of the
case to the Special Panel, the Chalr-
mah of the MSPB and the Chairman
of the EEOC shall each designate one
member from their respective agencles
to serve on the 8pecial Panel,

(2) Manner of designation, Letters of
designation shall be served on the
Chairman of the Special Panel and
the parties to the appeal.

41614.308 Practices and procedures of the
Special Panel.

{a) Scope. The rules In this subpart
apply to proceedings before the Spe-
cial Panel

(b) Suspension aof rules in this sub-
part. In the interest of expediting a
decision, or for good cause shown, the
Chalrman of the Special Panel may,
except whete the rule in this subpart
is regulred by statute, suspend the

ru this subpart on application of
a or on his or her own motion,

order proceedings in accord.
an th his or her direction.

(c) Time limit for proceedings. Pur-
suant to § U.S.C. TT02(AX2KA), the
Special Panel shall Issue & decision
within 45 days of the matter being cer-
tifled to it.

@) Administrative assistance lo Spe-
cial Panel. (1) The MSPB and the
EEQC shall provide the Panel with
such reasonable and necessary admin.
istrative resourves as determmined by
the Chalrman of the Special Panel,

(2) Assistance shall include, but is
not limited to, processing vouchers for
pay and travel expenses,

¢3) The Board and the EEOC shall
be responsible tor all administrative
costs incurred by the Special Panel
and. to the extent practicable, ghal]
cqually divide the costs of providing
such adminlstrative assistance. The

Chairman of the Special Panel shall”

resolve the manner in whieh costs are
divided in the cvent of a disagreement
‘between the Board and the EEQC.

() Maintenance of the official
record. The Board shafl maintain the
official record. The Buard shali trans-
mit two copies of each submlssion filed
to each member of the Special Panel

in an expeditious manner. )
ling and service of pleadings.

( partles shail file the original

copies of all submisstons with

§ 1614.309

the Clerk, Merit Systems Protection
Board, 1120 Vermont Avenue. NW..
Washington, DC 20419, One copy of
each submlsslon shall be served on the
other parties.

(2) A certificate of service speclfying
how and when service was made must
accompany all submissions of the par-
tle50 :

{3) Servite may be by malil or by per-
sonal deélivery during normal business
hours (8:15 a.m.-4:45 p.n.). Due to the
short statutory time limit, partles are
required to file thelr submissions by
overnight delivery service should they
file by mail.

(4) The date of filing shall be deter-
mined by the date of malling as indi-
cated by the order date for the over-
night delivery service. If the filing is
by personal delivery, it shall be consid-
ered filed on that date it {5 received in
the office of the Clerk, MSPB.

(g) Briefs and responsive pleadingsa.
If the parties wish to submit written
argument, briefs shall be filed with
the Special Panel within 15 days of
the date of the Board’s certification
order. Due Lo the short statutory time
Hmit responsive pleadings will not or.
dinarily be permitted,

th) Oral argument. The parties have
the right to oral argument if desired.
Partics wishing to exercise this right
shall so Indleate at the time of filing
their brief, or f no brief Is flled.
within 15 days of the date of the
Board's certification order. Upon re-
ceipt of a reguest for argument, the
Chairman of the Special Panel shall
determinc the time and place for argu-
ment and the time to be allowed each
side, and shell =0 notify the parties.

(i) Post-argumeni submissions. Due
to the short statutory time limit, no
post-argument submissions will be per-
mitted except by arder of the Chalr-
man of the Special Panel,

¢j} Procedurel mailers. Any proce-
dural matters not addressed in thig
subpart shalil be. resolved by written
order of the Chairman of the Special
Panel,

51414309 Enforcement of Special Panel
decinlon.

The Beard shall, upon receipt of the
decision of the Special Panel, order
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the agency concerned to take any
action appropriate to Carry out the de-
the Panel, The Board's regu-
lations regarding enforcement of a
final order of the Beard ghal) apply.
These regulations are set out at 5 CFR
part 1201, subpart E.

§1614.310 Right to file a eivil action,

An individual who haz a compjaint
processed pursuant to § CFR part
1201, subpart E or this subpart is ay-
thorized by § US8.C. 7703 to file & civil
Action in an appropriate United States
Diatrict Court:

(a) Within 30 days of receipt of a
final decision igsyed by an agency on a
complaint unless an appeal is filed
with the MSPB: or

(b) Within 30
notice

does not file a petition for consider-
atlon with the EEOC; or
(¢) Within 30

(d) Within 30 days of receipt of
notice that the Commission econcurs
with the deciston of the MSPB: or

(e) If the Commission Issues a deci-
sion different from the decision of the
MSPB, within 30 days of receipt of
notice that the MSPB concurs in and
adopts in whole the decision of the
Commisaion; or

(1) If the MSPR does not cohcur
with the decision of the ion
and reaffirms fts-injtig] decision or re-
afftrms its inftial decision with a revi-
sion, within 30 days of the receipt of
notice of the decision of the Bpecial
Panel; or }

(&) After 120 day= from the date of
filinga formal complaint if there iz no
final action or appeal o the MSPEH: or

(h) After 120 days from the date of
filing an appeal with the MSPB if the
MSPB has not yet made a declzion; or

() After 180_dayg from the date of
filing a petition for consideration with
Commission If there tg no decision by
the Comumission, reconsideration gegi.
slon by the MSPR or decigion by the
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Subpart 0—Appegls and m#l
Actions ™

iy~
81814.401  Appesls 1o the Commission, ¥

(a) A complainant may appeg*
agency's final decision, or the ag -
dtsmmtssal of all or a portion of & com,
plaint. -

‘ 3

(b) An agent may appeal the
declsion accepting or dismissing aly gp -
& portlon of a clags complaint, gr 4
final decision on a clagg complaft; o
class member may appeal a {ing) daw.
sion on a claim for individual Feles
under a class complaint; and both
appeal a final decision on g petition
pbursuant to § 1614.204(gx4), 1

(c) A gzifevanc may appeal the
decision agency, the arbitratop
ral Labor Relations Au.
thority (FLRA) on the erievance when
A0 issue of employment disc
wag

with § 1814.504. .
§1614.402 Time for appenls to the Tom-
n.

*

migzio

within 30 of the
complainant’s recelpt of the dizmizeal
or final decision. Any grievance deci-
sion may be apbealed within 30 days
of receipt of g n referred {o in

§ 1614.401(c). In the cage of class com- _
plaints, any final decigion received by .

an agent. petitioner or an individual
claimant may be appealed to the Com-

EEO Director of alleged noneompl- -
ance with a settlement agreement in

.r'
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tion) gqual Employment Opportunity Comm.
| accordance with §1614.504, the com-

piainant may file an appeal 35 days

alter service of the allegations of non-
. cumpliance, but must fite an appeal

within 30 days of receipt of an agen-
1 an ¢y's determination.
ey’ () I the complainant is represented
com- 5y an attorney of record, then the 30-

) Jay time period provided In paragraph

ency ia) of this section within which W
Nor | .ppeal shall be calculated from the re-
ar a ~eipt of the required document by the
at a attormey. In all other Instances, the
deci- rime within which Lo appeal shall be
ellet | .alculated from the recelpt of the re-
i‘:}gﬁ quired document by the complainant.

4 1614403 How to appeal.
linal (a) The complainant, agent, grievant
ator or individual cluss clalmant (herein-

Au- | afer complainant) must file an appeal
then L yith the Ditector, Office of Federal
‘o perations. Equal Employment Op-
;nfa riunity Commission, at P.O. Box

spli-

ivid-

the
on-
ree-
mnge

‘om-

om-
aint
any
the
the
ssal
aci-
aye
) in
m-
by
ual-
»m-
ipt
thel
pli-
in

19848, Washington, DC 20036, or by
personal delivery or facsimile. The
complainant should use EEQC Form
§73, Notllce of Appeal/Petition, and
should indicate what he or she is ap-
pealing. . .

(1) The complalnant shall furnish a
copy of the appeal to the agency’s
FEO Director cor whomever is desig.
nated by the agency in the dismissal
or decision) at the samc time that he
or she fles the appeal with the Com-
mission. In or attached to the appeal
to the Commission, Lhe complainant
must certify the date and method by
which scrvice was made on the agency.

(c) If a complainant does not ffle an
appeal within the ume limlts of this
subpart. the appeal will be untimely
and shall be dismissed by the Commis-
sion,

td) Any statement or brlef in sup-
nort of the appeal must be submitted

v the Director, Office of Federal Op-

crations, and to the sgency within 30
layx of tiling the rppeal. Following re-
ceipt of the appeal and any bricf in
support of the appeal, the Direclor,
Office of Federal Operation, will re-
yuest the complaint file from the
agency. ‘The agency must submit the
complaint file and any agency state-
nent or brief In oppositfon to the
appeal to the Director, Office of Fed-
eral Operations, within 3¢ days of re-

6-19-95  2:55PM :
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celpt of the Commission's request for
the complaint file, which has been
made by certified mail. A copy of the
agency's statement or bricf must be
served on the compiainant at the same
tima,

§1614.104 Appeliate procedure.

(a) On behalf of the Commission,
the Office of Federal Qperations shall
review the complaint file and all writ-
ten statements and briefs from either
party. The Commission may supple-
ment the record by an exchange of let-
ters or memoranda, investigation,
remand {0 the agency or other proce-
dures.

(b) If the Office of Federal Obver-
atlons requests miormation from onhe
or both of the parties to supplement
the record, each party providing infor-
mation shall send a copy of the {nfor-
mation to the other party.

§1614.405 Decisions on appeals,

(a) The Office of Federal Oper-
ations, on behalf of the Commission,
shall {ssue a written decision setting
forth its reasons for the decizion. The
Commission shall dismiss appesals in
accordance with §8 1614107,
1614.403(c) and 1614.410. The decision
shall be based on the preponderance
of the evidence. If the decision con-
tains a finding of discrimination, ap-
propriate remedy(ies) shall be includ-
ed and, where appropriate, the entitle-
ment to Interest, attorney's fees or
costs shall be indicated. The decision
shall reflect the date of its issuance,
inform Lhe complainant of his or her
or her civil actlon rights, and be trans-
mitted to the complainant and the
agency by certifled mail, return re-
celpt requested.

(b} A decision issued under para-
graph (a) of this section is final within
the meaning of § 1614.408 unless:

(1) Either party files a timely re-
quest for reconslderation pursuant to
§ 1614.407; or

(2) The Commission on I8 own
motion reconsiders the case.
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§ 1614.407
01614406 Time limits. [Reserved)

§ 1814407 Reconsideration.

(a) Within a resspnable period of
time, the Commission may, in its dis-
cretion. reconsider any decision of the
Commission Issued under § 1614.405(a)
notwithstanding any other provisions
of this part.

(b) A party may request reconsider-
ation of any decislon issued under
§ 1614.405(a) provided that such re
quest [s made within 30 days of receipt
of a decision of the Commisston or
within 20 days of receipt of ancther
party's timely request for reconsider-
ation. Such request, along with any
supporting statement or brief, shall be
submitted to the Office of Review and
Appeals and to all parties with proof
of such submission. All other parties
chall have 20 days from the date of
service in which to submit all other
parties, with proof of submission, any
statement or brief in oppoaition to the
reguest. .

{c) The request ¢or the statement or
brief in support of the request shali
contain arsumentz or evidence which
tend to establish that:

(1) New and material evidence is
available that was not readily avail-
able when the previous deeizion WRS
issued; or

(2) The previous decision involved an
Erroncous interpretation of law, regu-
lation or material fact, or misapplica-
tlon of establizhed policy: or

(3) The decision i3 of such exception-
al nature as to have substantial prece-
dential impljcations.

(d) A decision on & request for recon-
slideration by either party is final and
there {3 no further right by either
party to request reconsideration of the
decistllon for which reconsideration WS
sought.

" §1614.408 Civi! aetion: Tiile VI, Age Dis-

crimination in Employment Act Amd
Rehabilitation Aet,

A complainant who has filed an indi-
vidual complaint, an agent who has
filed a clazs complnint or g clatmant
who has filed a claim for individual
relief pursuant to a class complaint {5
suthorized under title VIL, the ADEA"
and the Rehabilitation Act to file a
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civil action in an appropriate Ulitng
States District Court: Loy
(a) Within %0 days of receipt of the
final decision on an-individual oy ™
complaint If no appeal has been Beg
(b) After 180 days from the date of
filing an individual or class COMplying
if an appeal has not been tiled And o
final deciston has not been Izsued;
(c) Within 90 days of receipt ot the
ission’s flnal decision on m
appeal; or ;
(d) After 180 days from the data of
filing an appeal with the Co
if there has been no final décision by
the Commission. -

51614409 Civil uction: Equal Pay Aect,

A complalnant is authorized undey
section 16(b) of the Falr Labor Stgnd
ards Act (28 US.C. 216(b)) to file s
clvil action in & court of competent jo-
ﬂsdlet.!on.withln two years or, If the

Equal Pay Act regardless of whether
he or she pursued any administrative -
complaint processing, Recovery of
back wages Is limited to two Yeary
prior to the date of filing sult, ar to
three years {f the violation [s deemead
wiliful; liquidated damages in an equal
amount may also be awarded. The
filing of a complaint or appeal under
this part shall not tol]l the time for
filing g efvi! action. '

§1614.4190 Effect of filing a elvil actinn.
Filing & civil action under § 1614.408

sion processing of the appeal..If pri- -
vate suit” Is filed suhsequent to the ]
fillng of an appeal, the parties are re.
quested to notify the Commission in
writing.

Subpart E~Remedies and
Enforcerment

B1614.501 Remedles and relief,”

{8) When an agency, or the Commis- -
gion, in an individual case of dizerimi-
nation, finds that an applicant or an
emplovee hax been discriminated .
against, the agency shall provide fud
relief, as explained in appendix A of
part 1613 of this ¢hapter, which shall
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the agency in the affected facllity of
thelr right to be {ree of unlawful dis-
crimination and assurance that the
particuiar types of discrimination
found will not recur,

(2) Commitment that corrective, cu-
rative or preventive action will be
1aken, or measures adopted, to ensure
that violations of the law similar to
hose found will not recur,

(3) An unconditional offer Lo each
identified victim of tion of
placement in the position the person
would have occupicd but for the dis-
crimination suffered by that persol,
or a substantially equlvalenl position;

(4) Payment to each identified
victim of discrimination on a make
whule basis for any loss of
the person may have suffered as &
regalt of thegwtmin&tion:md

from engaging
uplawful employment practice
{ound in the case.

(b) Relief for an applicant (L) )
When an agency, or the Commission,
(lnds that an applicant for employ-
ment has been digeriminated against,
the agency shall affer the applicant
the position thal the applicant would
have occupied sbsent discrimination
or, if Justified by the cir¢umstances, &
substantially equivalent  position
unless clear convinelng evidence
indlcates that the applicant would not
huve been selected even absent the dis-
crimination. The offer shall be made
m writing, The individual shall have
15 days from receipt of the olfcr
within which to accept or decline the
offer. Frilure to accept the offer
within the 15-day period will be con-
<idered a declination of the otfer,
unless the individual can show that
circumstunces beyond his or her con-
trol prevented a respolise within the
time {imit. '

tii’ §f the offer ls acecpted, appoint-
ment shall be retronctive to the date
the applicant would have heen hired.
3ark pay. computed in the manner

6-19-95 : 2:56PM ;
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duty unless clear and convineing evi-
dence Indicates that the applicant
would not have been selected even
absenl discrimination Interest on
back pay shall be included in the back
pay computation where sovereign im-
munity has been walived. The individ-
ual shall be deemed t0 have performed
gervice for the agency during this
period for all purposes except for
meeting service requirements for com-
pletion of a required probationary or
trinl period.

Cill) If the offer of employment is de-
clined, the agency shall award the in-
dividual a sum equal to the back pay
he or she would have received, com-
puted In the manner prescribed by 38
CFR 550.805, from the date he or she
would have been appointed unill the
date the offer was declined, gubject to
the limitation of paragraph (bX3) of
this section. Interest on back pay shall
be ineluded in the back pay computa-

~ tion, The agency shall inform the ap-

plicant, in its offer of employment, of
the right to this award in the event
the offer is declined.

¢2) When an agency, or the Commis-
sion, finds that diserimination existed
at the time the gpplicant was consid-
ered for employment but also finds by
clear and convineing evidence that the
applicant would not have been hired
even absent discrimination, the agency
shall ncvertheless take all eteps neces-
sary to eliminate the dilscriminatory
practice and ensure it does not recur.

(3) Back pay under this paragraph
(b)) for complaints under title VII or
the Rchabllitation Act may not extend
from a date earlier than two years
prior to the date on which the com-
plaint was initially filed by the appli-
cant.
() Relief for an employee wWhen an
agency, or the Comumission, finds that
ann employee of the agency wWas dis-
criminated against, the agency shall

_provide rclief, which shall include. but

nced not be limited to, one oF more of
the following actions:

(1) Nondiscriminatory placement,
with back pay computed in the
manner prescribed by 5 CFR 550.805,
unless clear and convincing evidence
cohtained in the record dermnonstrates
yhat the personnel action would have
been taken even absent the discrimina-
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§ 1614.501

tion, Interest un back pay shall be In-
cluded In the back pay computation
where sovereign Iimmunity has been
waived. The hack pay lability under
title VII or the Rehabilitation Act is
limited to two years prior to the date
the discrimination complaint was flled.

(2) If clear and convincing evidence
indicates that. although discrimina-
tion existed at the time the personnel
action was taken, the personnel action
would have been taken even absent
discrimination, the agency shall never-
theless eliminate any diseriminatory
practice and ensure it does not recur.

(3) Cancejlation of an unwarranted
personnel action and restoration of
the employee.

(4) Expunction from the agency's
records of any adverse materials relat-
ing to the discriminatory employment
practice. -

(5) Full opportunity to participate in
the employee benefit denled (e.g..
training, preferential work azsign-
ments, overtime scheduling). :

(d) The agency has the burden of
proving by a preponderance of the evi-
dence that the complainant has failed
to mitigate his or her damages.

(e) - Atiorney’s fees or costs—{l)
Awards of atlornev's fees or costs. The
provisions of this paragraph relating
to the award of attomey’s fees or costs
shall apply to aliegations of discrimi-
nation prohibited by title VII and the
Rehasbhilitation Act. In a notice of final
action or a deelsion, the agency or
Commission may award the applicant
or employee reasonable attorney’s fees
or costs (Including expert witness fees)
Incurred in the procéssing of the com-
plaint,

) A finding of discrimination ralses
a presumpiion of entitlement to an
award of attorney’s fees.

(i) Any award of sttomey’s fees or
costs shall be paid by the ageticy.

(i) Attorney’'s fees are allowabhle
only for the services of members of
the Bar and law clerks, paralegals or
law students under the supervision of
members of the Bar, exeept that no
award is allowable for the services of
any employee of the Federal Govern-
ment.

(iv) -Attorney's feea shall be paid
only for services performed after the
tiling of a written complaint and after

29 CFR Ch. XIV (7-1-92 Editieyy

the complainant has notified g,
agency that he or she is reprezenteg
by an attorney, except that fees )
able for a reasonable period of timy
prior to the notification of represent,,
tlon for any services performed g
reaching a determination to rep
the complainant. Written sub
to the agency that are signed by the
representative shall be deemed to cop.
stitute notlee of representation. .
(2) Amount of awards, (1) When the _
agency or the Commission awards ag°
torney’s fees or costs, the complaln.
ant’s attorney shall submit & verified
statement of costs and attorney’s feeg
(ncluding expert witness fees), as ap--
propriate, to the agency within 30 .
days of receipt of the decision unless s
request for reconsideration is filed, A
atatement of attorney’s fees shal be
accompanied by an affidavit executed
by the attorney of record itemizing
the attorney's charges for legal sery-
ices and doth the verified statement
and the accompanying affidavit shail
be made a part of the complaint file
The amount of attorney's fees or costs
to be awarded the complainant ghall
be determined by agreement between.
the complainant, the complainants
representative and the agency. Such
agreement shall immediately be re
duced to writing.

() (A) If the complainant, the rep-
resentative and the agency cannot..
reach an agresment on the amount of —
attorney’s fees or costs within 20 days
e e AR s Rty
statemen accompanying af
the agency shall izsue a deciglon deter-
mining the amount of attorney’s fees
or cosls due within 30 days of receipt -
of the statement and affidavit, ‘The de-
cision shall Include a notice of right.to .
appeal to the EEOC along with EROC
Form 573, Notice of Appeal/Petititon
and shall include the specific reasons
for determining the amount of the
award.

{B) The amount of attorney's fees
shall be calculated in accordance with
existing case law using the following
standards: The starting point shall be
the number of hours reasonably ex-
pended multipied by a reaconable. ~
hourly rate. This amount may be re-
duced or increpsed In conzideration of

the following factors, although ordl-
342
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narily many of these factors are sub-.
.umed within the calculation set forth
') this paragraph (eX2XiiXB). ‘The
yme and labor required, the novelty
wmd difficulty of the questions, the
&ill requisite to perform the legal
wrvice property, the attorney’s preciu-
sun from other employment due to
scceptance of the case, the customary
fee. whether the fee is fixed or contin-
gcent, tlme limitations imposed by the
dient or the creumstances, the
amount involved and the results ob-
wained, the experlence, reputation, and
ability of the attormey. the undeslr-
abillty of the case, the nature and
iength of the professional relationship
with the client, and the awards In
similar cases, Only in cases of excep-
tional success should any of these fae-
(ors be used to enhance an award com-
puted by the formuls set forth in this
]

h (e)2XUXB) .
e costs that may be awarded
a autharlved by 26 U.8.C. 1920

to tide: Pees of the reporter for all
or any of the stenographic transcript
necesgarlly obtained for use In the
casa; fees and disbursements for print-
ing and witnesses; and {ees for exem-
plification and coples necessarily ob-
tained for use in the case,

(iih) Witness fees shall be awarded in
accordance with the provisions of 28
U.B.C. 1821, except that no award
shall be made for & federal cmployee
who is in a duty status when made
avallable as & witness.

§1614.502 Complance with final Commig-
sion decislons,

(a) Relief ordered in a final decision
on appeal to the Commission is man-
datory and binding on the agency
cxcept as provided in §1814.405(h).
Fallure to implement ordcred rellef
shall be subject to judicial enforce-
ment as specified in § 1614.503(g).

(b) Notwithstanding baragraph (a)
of this section. when the agency re-
queats reconstderation, when the case
involves removal, separation, or sus-
pension continuing beyond the date of
the request for reconsideration, and
when the decision recommends retro-

restoration, the agency shall
with the declslon only to the
of the temporary or conditionnl
b ation of the employee to duty

§ 1614.503

status {n the position recommended by
the Commission, pending the outcome
of the agency request [or reconsider-
ation,

(1) Service under the temporary or
conditional restoration provisions of
this paragraph (b) shall be credited
toward the completion of a probation-
ary or trial period, cligibility for a
within-grade increase, or the comple-
tion of the service requirement for
career tenure, If the Commission up-
holds its decision after reconsider-
ation.

(2) The agency shall notify the Com-
mission and the employee ln writing,
at’ the same time (t requests reconsid-
eration, that the rellef it provides is
temporary or conditional.

(c) When no request for reconsider-
ation is filed or when a request for re-
consideration is denled, the agency
shall provide the relief ordered and
there is no further right to deluy im-
plementation of the ordered relief.
The rellef shall be provided in full not
later than 80 days after receipt of the
final decision unless otherwise erdered
in the decision.

§1614.503 Enforcement of {ilnal Commis-
sion declslons

(g} Petition for enforcemenl A com-
plainant may petition the Cormission
tor enforcement of a decision issued
under the Commission’s appellate ju-
risdiction. The petition shall be sub-
mitted to the Office of Pederal Oper-
ations. The petition shall specificaily
get. forth the reasons that lead the
complainant to believe that the
:igcncy is not complying with the deci-

On.

(b)Y Compliance. On behalf of the
Commisslon, the Office of Federal Op-
erations shall take all necessary actlon
to ascertain whether the agency is im.
plementing the decision of the Com-
mission, If the agency is founid not to
be in compliance with the decigion, ef-
forts shall be undertaken to obtain
compllance.

(c) Clartfication. On behalf of the
Commission, the Office of Federal Op-
erations may. on its own motion or in
response to a petition for enforcement
or in connection with & timely request
for reconslderation, issue a clarifica-
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tion of a prior decision. A clarification
cannot change the result of a prior de-
cision or enlarge or diminish the relief
ordered but may further explain the
meaning or intent of the prior deci-
sion.

{(d}) Referral lo the Commiggion
Where the Director, Office of Federal
Operations, i unable to obtain satis-
frctory compliance with the final deci-
sion, the Director shall submit appro-
priatc findings and recominendations
for enforcement to the Commission,
or, as directed by the Commission,

‘refer the matter to another appropri-

ate agency.

(e} Commission notice fo show
caus¢, The Commission may issue a
notice 0 the head of any federal
agency that has failed to comply with
a decision to show cause why there is
noncomptiance. Such noticc may re-
quest the head of the agency or a rep-
resentative to appear before the Com-
mission or to respond to the notice in
writing with sadequate evidence of
compliance or with eompelling reasons
for non-compliance.

(1) Cerlification to the Office of Spe-
cial Counsel, Where appropriate and
pursuant to the terms of 4 memoran.
dum of understanding, the Commis-
slon may refer the matter to the
Office of Spectal Counsel for enfurce-
ment action.

(R) Notification to complainan! of
completion of administretive efforta
Where the Commission has deter-
mined thal an ageney is not complying
with a prior decision, or where an
agency has [ailed or refused to submit
any required report of compiiance, the
Commission shall notify the complain.
ant of the right to file a civi) action
for enforcement of the decigion pursy-
ant to Title VII, the ADEA, the Equal
Pay Act or the Rehsabilitation Act and
to seek judicial review of the agency's
refusal to implement the otdercd
rellef pursuant to the Administrative
Proecdure Act, 5 U.8.C. 701 el zeq., and
the mandamus statute, 28 U.8.C, 1361,
or to commence de novo proceedings
pursuant to the appropriate statutes,

F1614.504 Compliance with seitlement
agreements and final decisians,

{a) Any settlement agreement know-
ingly and voluntarily agreed to by the

29 CFR Ch. XIV (7-1-92 Editien)

parties, reached at any stage of the
complaint process, shall be binding on
both parties. A {inal decision that has
not been the subject of an appeal or
civil action shall be binding on the
agency. If the complalnant believes
that the agency has falled to comply
with the terms of a settlement agree.
ment or final decision, the complain-
ant shall notify the EEQO Director, In
writing, of the alleged noncompliance
within 30 days ¢of when the complain-
ant knew or ghould have known of the
alleged noncompliance, The complain-
ant may request that the terms of set-
tlement agreement be specifically im-
plemented or, alternatively, that the
complaint be reinstated for further
processing from the point processing
ceaged.

(b) The agency shall resolve the
tuatier and respond to the complain-
ant, in writing, If the agency has not
responded to the complainant, in writ-
Ing. or if the complainant s not zatis-
fled with the agency’s attempt to re-
solve the matter, the complainant may
abbeal (o the Commission for a deter-
mination as to whether the agency has
complied with the terms of the zettle.
ment agreement or final decision. The
complainant may file such an appeal
35 days after he or she has served the
agency with the allegutionz of non-
compliance. but must file an appeal
within 30 days of his or her receipt of
an agency’s determination. The com-
plainant must serve a copy of the
Appedl on the agency and the agency
may submit a response to the Commis-
sion within 30 days of recelving notice
of the appenl.

(¢) Prior to rendering its determing-
tion, the Commission may request
thal parties submit whatever addition-
al information or documentation it
decms necessary or may direct thal an
investigation or hearing on the matter
be conducled, If the Commissfon de-
termines that the agency is not in
compliance and the noncompliance is
not attributsble to acts or conduct of
the complainant, it may order such
compliance or it may order that the
compliaint be reinstated for further
processing from the polnt processing
ceased. Allegations that subsequent
acts of discrimination violate a gettle-
ment ngrcement shall be processed as
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separate complaints under §1814.106
or §1614.204. as appropriate, rather
than under this section.

Subpart F—Matters of Generel
Applicability

4 1614.601 EEO group statistics.

" (a) Each agency shall establish a
system to collect and maintain accu-
rate empioyment information on the
race, national origin, &CX and
handicap(s) of its employees.

(b} Data on race, national origin and
sex shail be collected by voluntary
gelf-identification. If an employee does
not velunfarily provide the requested
information, the agency shall advise
the employce of the lmportance of the
dala and of the agency’s cbligation to
report it. If the employee still refuses
to provide the information, the agency

make visual identification and
the employee of the data it will
porting. If an sagency believes
that information provided by an em-
ployee is inaccurate, the agency shall
advise the employee about the solely
slatistical purpose for which the data
is being collected, the need for accura-
¢y, the agency’s recognition of the sen-
sitivity of the information and the ex-
istence of procedures to prevent its un-
authorized disclosure. If, thereafter,
the employee declines to change the
apparently inaccurate seli-ldentilica.
tion, the agency must accept it.

(¢) The information collected under
paragraph (b) of this section shall he
disclosed only in the form of gross sta-
tistics. An agency shall not collect or
maintaln any information on the race,
national origin or sex of individual em-
ployees except when an automated
data processing system is used in ac-
cordance with standards and require-
ments prescribed by the Commission
to ingure individual privacy and the
separation of that information from
persennel record.

(d) Each system is subject to the fol-
lowlng controls:

(1) Only those categories of race and
national origin prescribed by the Com-
mission may be used;

2) Only the specific procedures {or
collection and maintenance of
that are prescribed or appraved

the Commission may be used:

!IGIM

¢3) The Commission shall review the
operation of the agency system to
insure adherence to Commission pro-
cedures and requircments. An agency
may make an exception to the pre-
scribed procedures and requirements
only with the advance written approv-
al of the Commisslon,

(e) The agency may ust¢ the data
only In studies and analyses which
contribute affirmatively to achieving
thc objectlves of the equal employ-
ment opportunity program. An agency
shall not establish a quota for the em-
ployment of persons on the basis of
race, color, religion, sex. or national
origin.

<) Data on handicaps shall also be
collected by voluntary self-ldentifica-
tion. If an employee does not voluntar-
{ly provide the requested Informstion,
the agency shall advise the employee
of the importance of the data and of
the agency’s obligatfon to report it. If
an ¢mployee who has been appointed
pursuant to special appointment au-
thority for hiring Ilndividuals with
handicaps still refuses to provide the
requested information, the agency
must identify the cmployee’s handicap
based upon the records supporting the
appointment. If any other employee
still refuses to provide the requested
information or provides information
which the agency believes to be¢ inne.
curate, the agency should repert the
employee’s handleap siatus as un-
known.

(g) An agency shall report to the
Commission on employment by race,
national oriyin, sex and handicap In
the form and at such times as the
Commisslon may require.

§1614.602 Reports to the Commission.

(a) Each sgency shall report to the
Commission information concerning
pre<complaint counseling and the
status, processing and disposition of
complalnts under this part at such
times and in such manner as the Com-
mission prescribes.

(b} Each agency shall advise the
Commission whenever it is served with
a federal court complaint based upon a
complaint that iz pending on appeal at
the Commissgion.
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shall be computed from the time of re-
eipl by the attomey. The complain-

t must serve all official correspond-

nee on the designated representative
of the agency. '

(¢} The Complainant shall at all
times be responsible for proceeding
with the complaint whether or not he
or she has designated a representative.

) Witnesses who are federal em-
ployees, regardless of thelr tour of
duty and regardless of whether they
are employed by the respondent
agency or some other federal ngency.
shall be in & duty status when their
presence is suthorized or required by
Commission or agency offlcials in con-
nection with a complaint.

§1614.606 Joint procesaing and eonsolida-
tion of complaints.

Compaints of discrimination filed by
two or more complainants consisting
of substantially slmilar allegations af
discrimination ar relating to the same
matter, or two or more complaints of
discrimination from the same c¢om-
plainant, may be consolidated by the
agency or the Comunission for joint
processing after appropriate notifica-
tion to the parties. The date of the
first filed complrint controls the appli-
eable timeframes under subpart A of
this part.

£1614.607 Delegation of aathority.

An agency head may delegate au-
thority under this part, to one or mare
deslgnees.

PART  1615—ENFORCEMENT  OF
NONDISCRIMINATION ON  THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CONDUCT-
ED BY THE EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

Sec.

1815.101 Purpose.

1615.102 Application.
1615.108 Definitions.
1815.104-~1615.109 [Resgerved)
1815.110 Belf-evaluation.
1615.111 Notice,
1616.1}2—1615.130 [Reserved)

6-19-95 ; 3:01PM

§ 615002

Sec.

1618.130 General prohibitions against dis-
criminatlon,

1615.131-1615.139 ([Reserved)

1615.140 Employment.

1815.141—1816.148 [Roserved]

1615.14% Program accessibllity: Diserimina-
tion prohibited.

1615.160 Program acressibility. Existing fa-

© cllities.

1615.151 Program accessibllity: New con.
struction and alterstions.

1615.162—1615.160 [Reserved)

1615.160 Communications.

1815.161—-1815.168 (Reserved)

1615.170 Compliance procedures.

1615.171—1616.889 [Reserved]

Avrnoarry: 290 U.8.C. M.

Source 54 FR 22740, May 26, 1889, unless
otherwise noted.

§1615.100 Purpose.

The purpose of this part is to effec-
tuate section 119 of the Rehabilita:
tion, Comprehensive Bervices, and De-
velopmental Disabilities Amendments
of 1978, which amended section 504 of
the Rehabflitation Act of 1978 to pro-
hibit discrimination on the basis of
handicap in programs or activitics con-
ducted by Executive agencies or the
United States Postal Service.

§1616.102 Application.

This part applies to all programs or
ﬂvmea conducted by the Commis-

11615103 Definitions.

For purposes of Lhis part, the term—

Assistant Attorney General means
the Assistant Attormey Gieneral, Civil
Rights Division, United States Depart-
ment of Justice.

Auriliary aids means services or de-
vices that enable persons with im-
palred sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the Commission. For example, auxilia-
ry aids useful for persons with im-
paired vislon include readers, Brailled
materials, audio recordings, and other
similar services and devices. Auxiliary
alds useful for persons with impalred
hearing include telephone handset
amplifiers, telephones compatible with
hearing aids, telecommunication de-
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.vices for deaf persons (TDD's), Inter-

preters, notetakers, written materialg,
and other similar services and devices,
Auxiliary aids useful for persons with
Impaired ability to reach or grasp in-
clude goose neck telephone headsets,
mechanical page turners, and raised or
lowered furniture, These examples are
not Intended to be exclusive either os
to the persons who are entitled to
such aids or as Lo the type of aids that
may be required, Although auxiliary
alds are required explicitly only by
§ 1615.180(a)(1). they may also be nec-
essary to meet other requirements of
this part.

Commisgion means the Fqual Em-.
ployment Opportunity Commissian.

Complete complafnt means written
statement that contains the complain.
ant's name and address nnd describes
the Commission’s actions in sufficient
detail to inform the Commimsion of
the nature and date of the ajleged vio.
lation of zection 504. It shall be signed
by the complainant or by someone au-
thorized to do 80 on his or her behalf.
Complaints filed on behalf of clagees
or third parties shall describe ar iden-
tify (by name, if poezible} the alleged
victims of diserimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling stock
Qr other conveyances, or other real or
personal property.

Individual with handicaps means
any person who has a physical or
mental {mpairment that substantially
limits one or more major life activities,
has a record of such an impsirment, or
is regarded as having such an impair-
ment. As used In this definitiun. the
phrase:

(1) Physical or mental impatrment
includes—(1) Any physinlogical disor-
der or condition. cosmetic disfigure-
ment, or anatomical loss affectlng ot
or more of the following body systems:
Neurologleal, musculoskeletai; special
sense argans; respiratory, including
speech organs; cardlovascular; repro-
ductive; digestive; genitourinary;
hemic and lymphatie; skin; and endo-
erine; or

(ii) Any mental or psychological dis.
order, such as mental retardation, or-
wanic brain syndrome, emotional or
mental illness, and specific learning

29 CFR Ch. XIV (7-1-92 Editien)

disabllities, The term “physical or
mental impairment” includes. but is
hot limited to, such diseages and condi-
tions ag orthopedic, visug}, Speech, and
hearing impairments, cercbral palay,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe.
tes. mental retardation, emotiona) iil-
gess. and drug addiction and alcohg).
m.

(2} Major lfe qclivities includes
functions such as caring for one's self,
performing manual tasks, walking,
sceing, hearlng, speaking, breathing,
learning, and working.

(3) Has a record of such gn impair. .
ment means has a history of, or has
been misclassitied as having, a menta)]
or physical lmpalrment that substan-
tially limitas one or more malor Hfe ac-
tivities.

(4) I2 reparded as having such an im-
poirment means—(|) Has a physical or
mental impairment thal does not syb-
stantially limit major life activities but
is treated by the agency as constitut.
ing such a limitation:

(i) Has a physical or mental impair-
ment that substantially Umits major
life activities oply as a resuit of the at-
titudes of others toward such impadir-
ment; or

(ili) Has none of the impajrments de-
fined in paragraph (1) of this deftini-
tlon but is treated by the agency as
having an impajrment.

Qualified individual with handicaps
means—

(1) With respect to any Commission
pProgram or activity (except employ-
ment), an individual with handicaps
who, with or without modifications or
alds required by this part. meets the
essential efigibility requirements for
participation in, or recelpt of benefits
from, that program or activity.

(2) With respect (0 employment. an
individual with handlcaps as deflned
in 39 CFR 16813.702(1), which is made
applicable to this part by § 1615,140.

Section 504 means zection 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat, 394 (28 US.C. 7940, as
amended by the Rehabilitation Act
Amendments of 1974 (Pub, L. 93-516,
A8 Stat. 1617, the Rehabllitation.
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955)
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Talking Points on Property Rights

The House has passed a bill that would require compensation whenever an actlon
under the wetlands programs, the Endangered Species Act, or (for water) federal
reclamatlon or land use laws, diminishes the value of a portion of a property by

. -20% An even broader bill is pending in the Senate which would require -
compensatlon for. an agency action under any fedetal law where the value of a,
portion of a property falls 33°/9 -

These proposals are a bad idea because -

w 1’} 2 . Thely ignore the interests of hotr;er property owners and of the
N blic. =
e ﬂ)" pu et et
_ O)UV\Q’; . P = . ,l)'\e D(‘{()@VA'W
— K- 9 They fo;zéchoice between imposing enormous costs on the
taxpayer or foregoing protection of the community and the
. environment. S e ) g~ - )
We W\\{c’.c\/(»\ﬁ d\,ﬁ%fws _ thw 32 ;
° They require fayment for losses that are speculative. PRIV
) _ G
./0 They ignore 200 years of Constitutional tradition.
L] They will create a claims industry that will enrich lawyers and
appraisers and generate huge new bureaucracies.

W‘\\-\' " 'hm
@ - They are a budget buster.~ V'/e—0¢ i

A property owner never has had an absolute right to use property without regard
to the impact of that use on other landowners or the community. Over a hundred
years ago, the Supreme Court said, "all property in this country is held under the
implied obligation that the owner’s use of it shall not be injurious to the
community.”

* The fundamental ftaw in these bills is that in general, the only
factor which triggers the compensation requirement is whether

the value of property is decreased.

L] This "one-size-fits-all" prescription for takings cases ignores the
array of other considerations to which the courts have looked
. for over 200 years, including the merits of the government’s
action, whether limitations were in place or could have been



anticipated at the time of purchase, and the impact of the
activity which the claimant wants to undertake on other
property owners,

These bills will result in huge claims being made where the Constitution does not

require compensation, where the losses are highly speculative or where payment is
totally unwarranted.

° The bills are drafted in such a way that a property owner will be
able to show a 20% or 33% reduction in the value of a
‘,'}portion" of a property for countless types of government

actions.
T
5. A = If an owner of a 1,000 acre parcel of land is denied a
S Oo\'o g permit to fill a wetland comprising only 1 acre of his

,\‘}/ \d?lu u\‘ﬂ/ ' property, he may file a claim under these bills with
& \0‘ \ respect to only the 1 acre of land, thereby making the
X{,}/{V payment for a 20% or 33% loss in value threshholds
almost irrelevant.

This is contrary to decades of Supreme Court cases
which have looked to the impact on the property as a
whole to evaluate whether there has been a taking.

L %Neither bill requires a claimant to show actual losses. Rather,
) \;> simply showing that a government action prevented the

o claimant from undertaking some hypothetical activity at some
z{’ opf“c(@ time in the future could be sufficient to collect from the
& government.
L The government could be required to pay compensation under

the Senate bill if a claimant loses a government subsidy as
might occur if water deliveries are reduced to stop wasteful
irrigation practices that cause excessive runoff resulting in
water pollution.

® Exceptions to compensation requirements in the bills would not
be sufficient to prevent unwarranted claims.

* The "nuisance” exceptions provided in the bills are
technical and very limited, and ordinarily do not cover
cumulative or long-term health and safety risks, civil
rights protection or other vital protections.

=
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* Other exceptions in the House bill are vague, full of
potential loopholes and would be subject to endless
litigation.

If government is faced with the Hobson’s choice of paying questionable claims or
foregoing important health, safety and environmental regulations, neighboring
property owners could be severely harmed. For example, prohibitively costly
claims could be filed where -

z

Government requires controls on a strip-mining operation to
prevent toxic waste flowing in to adjacent rivers.

Restrictions are imposed on the movement of animals and
plants necessary to prevent the spread of dangerous disease.

Government prohibits the siting of a toxic waste dump adjacent
to a school.

Indeed, these bills are so poorly conceived that a property owner could claim that
the value of his/her property interests has been reduced where government -

o

Bans assault weapons {potential claimants include
manufacturers of weapons or ammunition)

Requires that a restaurant expand bathroom facilities to
accommodate persons in wheelchairs (claims for lost table
space)

Re-routes aircraft to reduce noise in residential areas (or
refusing to re-route traffic)

Establishes acreage allotments and marketing quotas for
tobacco crops

These bills are budget busters.

The House bill alone would cost taxpayers over $28 billion over
the next 5 years.

The Senate bill is much broader in scope and will cost many
times that amount.



Contrary to popular belief, it is not the "iittle guy" that would be helped by these .
bills. The bills impose very sophisticated and complex legal questions that will
create a business boom for lawyers and appraisers and provide large landowners
and land speculators new opportunities to file claims against the government.

Huge bureaucracies would be created to process claims.

While these proposals apply primarily to the federal government, it would oniy be a
matter of time before they also spread to state and local government activity as

well.

Advocates will argue that if a 20% reduction in value standard
is OK at the federal level, why not the state and local level as
well?

Basic zoning and other local land use planning functions of local
government -- which represent more than 90% of governmental
land use planning activity -- will become things of the past.

Citizens will lose the ability to control the growth and
development of their communities.

There is a better way,

9
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June 13, 1995

We need to examine federal laws to change those that
unnecessarily burden landowners.

* The Administration already is taking steps to give
relief to most homeowners from the requirements
of the Endangered Species Act and wetlands
regulation.

We need to improve access to the courts for landowners who
have suffered a "taking" as defined under the Constitution.

The Administration has been working closely with the courts on
approaches to ensure that takings claims may be resolved
quickly and efficiently, including the use of alternative dispute -
techniques where appropriate.



MEMORANDUM

TO: Marvin Krislov

FROM: Ursula Doyle

RE: EPW "takings meeting"--6/21/95
DATE: 6/21/95

MEETING COVERAGE

I. Hearing #1--June 27, 1995

A. Joe Schmidt, Assistant Attorney General, will give his Judiciary Committee testimony
redux. Schmidt will underscore that the House bill:

1) is a fundamental departure from the constitution and related case law;
2) will increase the bureacracy; and

3) bust the budget.

B. Hatch will testify (and possibly Dole and Biden).

C. This hearing should deal with the takings issue overall and not just the House bill (not
just the wetlands issue and the ESA).

II. Hearning #2--July 12, 1995
A. Budget Issues
B. Specific Federal Programs
1) EPA
2) "Water Rights" Bureau
3) CORE |
C. Property Rights Questions--Profs. Lazarus and Epstein
[11. Hearing #3--July 17-18, 1995

A. Panel #1--Conceptual; Legalistic; Detailed Views of the Administration--Lois
Schiffer



B. Panel #2--Pros and Cons of Bills; Emotional Stories

GENERAL REMARKS

House bill:

--will create a new generation of "takings" cases.

--will lead to "speculation." Ex: Someone buys property and develops a wild investment
scheme. The agency to whom the landowner applies for a permit denies the application. The
landowner files a "takings" suit. Both the House and the Dole bills would require that the
landowner show only a diminution in property value.

Dole bill:

--makes the threshold (percentage of taking) irrelevant. Any kind of property limitation
becomes compensable.

--makes permit conditions "takings".
--allows for an increase in compensation.
--redefines "property” to include business profits.
Ex: Any mandated toxic coﬁtrols under the 1990 CAA will fall within possible claims.
Ex; If -landowncr applies for a permit for -an incinerator and the permit is denied, resulting

in land value depreciation, then the landowner has a takings claim (because the permit denial
limits the landowner's range of options).

BIG QUESTIONS

Where do these bills actually lead? If they have federal implications, then why not state and
local? In other words, where does this end? 95% of land use planning is at the state and local
level.

How will this legislation affect zoning (Consider the Washington state statutory example.)?

What is the relationship between compensable takings and unfunded mandates?



POLICY

Administration's goal is to balance the interests of all property owners, not just the landowner
at 1ssue.

CURRENT TASKS

1. Determine how legislation affects other federal programs.

2. Draft supplemental information to link bills with relevant regulations.
3. Lay out in bullet-form the Administration's history on property rights.
4. Determine costs to the treasury.

5. Determine benefits to other landowners.

6. Explore "access issues"--attorney's fees; ADR; costs of claims



DATE: . June 28, 1995

MEMORANDUM TO: Members of the Takings Team

FROM: Greg Corbett, hssistant to Tom Jenson

RE: Prepared Testimony from the Takings Hearings

Enclosed you will find the witness roster and prepared testimony
from the Takings Hearings at the Senate Committee on Environment
and Public Works of Tuesday, June 27, 1995. I encourage you to
read the testimony.




SENATE COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS

Oversight hearing on proposals to supplement
the legal framework for private property interests,
with primary emphasis on the operation
of Federal environmental laws

Tuesday, June 27, 1995
9:30 a.m.
406 Dirksen Senate Office Building

Witness List

Panel I

The Honorable John R. Schmidt
Associate Attorney General
Department of Justice

Panel II

Joseph L. Sax
Counselor to the Secretary of the Interior
Department of the Interior

Roger J. Marzulla, Esqg.
Partner
Akin, Gump, Strauss, Hauer & Feld, L.L.P.

Frank I. Michelman
Robert Walmsley University Professor
Harvard Law School

Roger Pilon
Director of Constitutional Studies
CATO Institute

Panel III

Jim Little

Chairman, Private Lands and Environmental Management Committee
National Cattlemen's Association

Don Martin
Vice President/Secretary
Naticnal Homebuilders Association

The Honorable Richard Russman
New Hampshire State Senator
National Conference of State Legislatures

Edward M. Thompson, Jr.
Director of Public Policy
American Farmland Trust



Bepartment of Justice

STATEMENT

OF

JOHN R. SCHMIDT

ASSOCIATE ATTORNEY GENERAL

CRIMINAL DIVISION

BEFORE

COMMITTEE ON THE ENVIRONMENT AND PUBLIC WORKS

UNITED STATES SENATE

CONCERNING

TAKINGS LEGISLATION

PRESENTED ON

JUNE 27, 1995



. JINTRODUCTION

Mr. Chairman and Members of the Committee: Thank you for
the opportunity to provide the Administration’s views regarding
so-called "takings" bills, particularly those bills that would
replace the constitutional standard for compensation with what
is, in our view, a radical and dangerous statutory compensation
mandate. Although my testimohy today will address compensation
bills generally, to illustrate specific points I will
occasionally refer to two pending compensation bills that have
been at the focal point of the debate: (1) the "Private Property
Protection Act of 1995," passed by the House of Representatives
as H.R. 925, re~passed as part of a comprehensive regulatory
reform bill, H.R. 9, and then referred to this Committee for
consideration; and (2} S. 605, the "Omnibus Property Rights Act
of 1995," which is being considered by the Senate Judiciary
Committee.

It is sometimes worthwhile to state the obvious just to
ensure that no one is laboring under any misconceptions. This
Administration strongly supports the protection of private
property rights. The right to own, use, and enjoy private
property is at the very core of our nation’s constitutional
heritage and our continued economic strength. These rights must
be protected from interference by both private individuals and
governments. That is why the Constitution ensures that if the
government takes somecne’s property, the government will pay
"just compensation” for it. That is what the Constitution says.

That is what the President demands of his Administration.
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To the extent government regulations impose unreasonable
restrictions or unnecessary burdens on the use of private
property, this Administration is committed to reforming those
regulations to make them more féir and flexible. We have already
'implemented a number‘of significant regulatory reforﬁs to
alleviate burdeps on property owners, and we are developing
additional ways to improve federal programs to provide greater
benefits to the public while reducing regulatory burdens,
particularly for small landowners. I will briefly describe some
of these reforms later in this testimony. Other Administration
witnesses will discuss these reforms in greater detail in
subsequent testimony before this Committee.

Mr. Chairman, no one could disagree with the concerns that
underlie S. 605, H.R. 925, and other compensation bills. All
citizens should be protected from unreasonable regulatory
restrictions on their property. But these bills would do little
or nothing to protect property owners or to ensure a fairer and
more effective regulatory system. Rather, we are convinced that
compensation bills are a direct threat io the vast majority of
American citizens.

The truth is that these bills are based on a radical premise
that has never been a part of our law or tradition: that a
private property owner has the absclute right to the greatest
possible profit from that property, regardless of the
consequences of the proposed use on other individuals or the

public generally. As a result, passage of these arbitrary and



radical compensation schemes into law would force all of us to

decide between two equally unacceptable alternatives. The first

6ption would be to cut back on the protection of human health,
public safety, the environment, civil rights, worker safety, and
other values that give us the high quality of life Americans have
come to expect. We would be forced to consider this option
because the cost of these prdtections and programs after passage
of this radical compensatibn legislation would be vastly
increased. 1Ironically, if we choose this path, the value of the
very property this legislation seeks to protect would erode as
vital protections are diminished. |

The other option would be to do what these proposals
require: pay employers not to discriminate, pay corporations to
ensure the safety of their workers, pay manufacturers not to dump
their waste into the streaﬁs that run through our neighbdrhoods,
pay restaurants and other public facilities to comply with the
civil rights laws, and so on. 1In other words, American citizens

would be forced to pay property owners to follow the law. In the

+ process, we would virtually eliminate any hope of ever balancing

the budget.

No matter which of these two avenues we pursue, hardworking
American taxpayers will be the losers. Either they will no
longer be able to enjoy the clean skies, fresh water, and safe
workplaces they have come to expect, or they will be forced to
watch as their tax dollars are paid out to corporations and other

large property owners under programs that mandate compensation.
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The Administration will not and cannot support legislation
that will hurt homeowners or cost American taxpayers billions of
dollars. The Administration, therefore, strongly opposes S. 605,
H.R. 925, and similar bills. The Attorney General would strongly
recommend that the President veto such legislation.

Although compensation bills vary in their particulars, I
would like to make four general points today relevant to all
these bills: (1) they are a radical departure from our
constitutional traditions; (2) they are budget-busters that would
result in untenable costs to American taxpayers; (3} they would
create huge new bureaucracies and a litigation explosion; and (4)
they would undermine our abiliiy to provide vital protections to

the American people.

II. A RADICAL DEPARTURE FROM THE CONSTITUTION

To understand the radical nature of these bills, it is
necessary to understand the traditional constitutional
protections afforded to property owners throughout our nation’s
history.

As you know, the Fifth Amendment to the Constitution of the
United States provides that "private property [shall not] be
taken for public use, without just compensation." That short
phrase has provided the compensation standards for takings cases
since the founding of our country. Within its contours lies a

balance between the authority of the government to act in the



public interest and its obligation to provide compensation when
those actions place an unfair burden on an individual’s property.
Before we consider proposals to alter and expand those standards,
it is worth discussing what the Constitution provides and why we
believe it has served the American people so well over the last
200 years. -

. The genius of the Constitution’s Just Compensation Clause is
its flexibility. In deciding whether a regulation effects a
compensable taking, our constitutional traditions require the
government, and if necessary the courts, to consider the nature
of the property interest at issue; the regulation’s econonic
impact; its nature and purpose, including the public interest
protected by the regulation; the prqperty owner’s legitimate
expectations; and any other relevant factors. The ultimate
standards for compensation under the Constitution are fairness
and justice. Thus, we have never recognized an absolute property
right to maximize profits at the expense of the rights of others.
For example, reasonable zoning by local governments has long been
accepted as a legitimate means to promote safe and decent
communities without requiring the payment of compensation to
those whose property values might be adversely affected. 1Indeed,
we recognize that the value of property in the community as a
whole is thereby enhanced. On the other hand, when government
regulation "goes too far" (in the words of Justice Holmes) and
imposes a burden so unfair on an individual property owner that

it constitutes a taking, just compensation must be paid.
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It goes without saying that the economic impact of a
regulation is an important consideration in deciding whether it
would be fair and just to compensate a property owner. But in
the very case that established the concept of a regulatory taking
-- Pennsylvania Coal Co. v. Mahon (1922) -- the Supreme Court was
careful to emphasize that "[g]overnment hardly could go on if to
some extent values incident to property could not be diminished
without paying for every such change in the general law."

Thus, from the earliest days of our Republic, we have
recogﬁized that the government has a legitimate, and indeed a
critical, role to play in protecting all of us from the improper
exploitation of property. In America, we have an opportunity to
use our property freely =-- within the bounds we set through our
communities and elected representatives. We have also recognized
that our rights as citizens entail a corresponding responsibility
to refrain from exercising those rights in ways that harm others.
As noted by Justice Scalia in Lucas v. South Carolina Coastal
Council, 112 S. Ct. 2886, 2899 (1992), the "understandings of our
citizens" are such that "the property owner necessarily expects
the uses of his property to be restricted, from time to time, by
various measures newly enacted by the State in legitimate
exercise of its police poyers.“ Much the same could be said of
protective measures enacted by the federal government in the

legitimate exercise of its constitutional powers.



This constitutional tradition has been carefully developed
by the Founders and the courts through hundreds of cases over the
course of our nation’s history. As I mentioned, its genius is
its flexibility, for it allows the courts to address the many
different situations in which regulations might affect property.
It allows for the fair and just balancing of the property owner'’s
reasonable expectations and property rights with the public
benefits of protective laws, including the benefit to the
property owner.

The pending compensation bills disregard our constitutional
tradition and our civic responsibilities. They replace the
constitutional standards of fairness and justice with a rigid,
"one-size-fits-all" approach that focuses on the extent to which
regulations affect property value, without adequate regard to
fairness, to the harm that a proposed land use would cause
others, to the landowner’s legitimate expectations, or to the
public interest. H.R. 925 requires compensation where covered
federal action reduces the value of any portion of property by 20
percent. S. 605 uses a 33 percent loss-in-value threshold.

It is important to recognize just how radical these bills
are. In 1993, every Member of the U.S. Supreme Court joined an
opinion stating that diminution in value by itself is

insufficient to demonstrate a taking. See Concrete Pipe &

Products of California, Inc. v. Construction Laborers Pension

Trust for Southern California, 113 S. Ct. 2264, 2291 (1993).

They not only acknowledged the correctness of this principle, but



they characterized it as "long established" in the case law. It
is a principle developed and accepted by jurists and scholars
throughout our nation’s history. This constitutional principle
does not result from insensitivity to property rights by the
Founders or the courts, but instead from a recognition that other
factors -- such as the landowner’s legitimate expectations, the
landowner’s benefit from government action, and the effect of the
proposed land use on neighboring landowners and the public.--
must be considered in deciding whether compensation would be fair
and just. Because compensation bills preclude consideration of
these factors, their single-factor test would necessarily result
in myriad unjustified windfalls at the taxpayers’ eXxpense.

The compensation bills are further flawed because the loss-
in-value trigger focuses solely on the affected portion of the
property. The courts have made clear that under the
Constitution, fairness and justice reguire an examination of the
regulation’s impact on the parcel as a whole. E.d., Concrete
Pipe, 113 §. Ct. at 2290; Penn Central Transp. Co. v. City of New
York, 438 U.S. 104, 130-31 (1978). By establishing the affected
portion of the property as the touchstone, these bills ignore
several crucial factors essential to determining the overall
fairness of the regulation, such as whether the regulation
returns an overriding benefit to other portions of the same
parcel.

Fﬁrther, because these.bills focus on thé affected portion

of the property, they are easy targets for manipulation and



abuse. A landowner could segment the parcel or otherwise
manipulate the loss-in-value calculation in a manner that
demonstrates a very high (if not total) loss in value in almost
every case. Suppose the civil rights‘laws require a restaurant
to make its restrooms accessible to wheelchair users. Under
bills like S. 605, the restaurant owner would not need to show
the requisite loss in value for the entire restaurant, but only
for the affected portion of the restaurant. In other words; the
owner could argue that the space needed for this accommodation is
no longer available for tables, and that because this small
affected portion has been reduced in value, the owner could seek
compensation. Proponents of these bills have acknowledged that
the "affected portion" provisions would operate in this fashion,
conceding, for example, that a restriction applying to only one
acre of a 100-acre parcel could be compensable under these bills.
See 141 Cong. Rec. H2509, col. 2 (March 2, 1995) (Rep. Canady).
Other provisions in these bills similarly go beyond
constitutional standards for compensation. Although some
provisions appear to be loosely based on certain Suﬁreme Court
cases interpreting the Just Compensation Clause, the bills
distort these cases by wrenching those standards from their
appropriate setting and by disregarding important limitations.
For example, section 204(a)(2)(B) in S. 605 would require
compensation where a condition of a permit or other agency action
lacks "a rough proportionality between the stated need for the

required dedication and the impact of the proposed use of the



property." This standard appears to be derived from Dolan v.
city of Tigard (U.S. 1994) decided last Term. That case focuses,
however, on situations where the government requires é permit
applicant to make a dedication of property that eviscerates the

applicant’s right to exclude others. The Dolan Court expressly

distinguished such dedication requirements, which involve the
loss of fundamental property rights, from regulation that merely
restricts the ability to use property in a particular way. The

bill’s revision of the Dolan test could inappropriately extend

the "rough proportionality" standard far beyond public
dedications of real property and apply it to any type of
condition on agency action that might affect any type of
property.

Even if a bill were to articulate accurately the holdings of
Supreme Court cases under the Just Compeﬁsation Clause, any
effort to freeze such holdings into law by statute would
contravene the critical teaching of constitutional takings
jurisprudence: that takings analysis best proceeds on a case-by-
case basis through a balancing of all factors relevant to the
ultimate constitutional standards of fairness and justice.

Surprisingly, propenents of pending compensation bills
sometimes suggest that opposition to these bills is tantamount to
opposition to the Just Compensation Clause of the Constitution.
It should be clear by now, however, that these bills have nothing
to do with the Just Compensation Clause. The Constitution

nowvhere provides that a property owner has an absolute right to
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use property without regard to the effect of the property use on
others. Nor does the Constitution provide that reasonable
efforts to protect the American people from harmful property use
constitute a compensable taking.

Ncne of the Founders ever proposed the radical and
destructive "loss-in-value" compensation theory embodied in these
bills, and no court has ever read the Constitution in this way.
Nor has the Executive Branch. Nor have any of the previous 103
Congresses. This concépt is simply nowhere to be found in our
constitutional or political traditions. Yet the pending
compensation bills would establish this extreme principle as the
law of the land. It is simply false to state that these bills
would vindicate constitutional principles, or that opposition to
them constitutes opposition to the Constitution. To the
contrary, this effort to supplant our constitutional tradition
with extreme statutory compensation requirements reflects an

unfortunate distrust of the genius of our Founders and the wisdom

of the Constitution.

III. AN UNTENABLE FISCAL IMPACT

Because these bills are so broad and inflexible, and because
they often mandate compensation where none is warranted, the
potential budgetary impacts are extremely high, and for some
bills virtually unlimited. Even if these bills forced a

reduction in new regulatory protections, they would still have a
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huge fiscal impact by requiring compensation for statutorily
compelled regulation and other essential protections.

As you may know, the Office of Management and Budget (OMB)
has developed a preliminary estimate of the cost of the
compensation title of H.R. 9. OMB estimates that direct spending
for the compensation title of H.R. 9 would be $28 billion through
the year 2002. This direct épending estimate does not include
the substantial discretionary costs of administering a
compensation claims program, or the costs of managing the
patchwork quilt of property parcels that the Federal government
would be forced to acquire.

The compensation scheme in S. 605 is far broader in scope,
and OMB therefore expects the cost of §. 605 to be several times
the $28 billion cost of the House-passed legislation. One
proponent of S. 605 testified, with respect to the Americans With
Disabilities Act alone, that potential liability would make
administration of the Act prohibitively expensive. Because S.
605 goes beyond land-use restrictions and applies to all kinds of
agency actions, it is likely té have many unintended consequences
and untoward fiscal impacts that we cannot even begin to
ahticipate.

Some federal bills, such as S. 605, would also require the
federal government to pay compensation for many State and local
actions even where State and local officials would have the
discretion to pursue another course of conduct. Imposing federal

liability for actions by State and local officials would remove
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the financial incentive to ensure that State and local action
minimizes impacts on private property and would thereby further
expand potentiai federal expenditures. To avoid this liability,
federal agencies would likely feel compelied to monitor State and
local actions under federal programs more closely, or ta withdraw
delegated authority aitogether, clearly a step backward in the
effort to devolve more authority to State and local governments,

Although the pending federal bills would not impose a direct
compensation requirement on State and local governments
themselves, certain cost information is available from State and
local governments that is illuminating by way of comparison. RKG
Associates recently conducted a case study of State compensation
bills in New Hampshire. Using conservative assumptions, the
researchers concluded that these bills would impose
"unmanageable" costs, costs that for one town would exceed its
annual budget. One could reasonably expect this experience to be
replicated in affected federal programs if a comparable federal
compensation bill were enacted.

Proponents of these bills sometimes argue that these costs
are already being absorbed by the individual landowners.
However, the potential costs of these bills are so high because
the bills would require compensation in many cases where
compensation would be unfair, unjust, and economically
inefficient -~ for example, where the landowner had no reasonable
expectation to use the land in the manner proposed, where land-

use regulation benefits the property as a whole, or where other
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uses would yield a reasonable return on investment without
harming neighboring landowners or the public. In short, the
bills would result in a tremendous and unwarranted transfer of
public wealth to.a small number of landowners.

These bills also would exact a tremendous economic toll by
preventing the implementation of needed protectioné. For
example, fish and shellfish populations that depend on wetlands
support commercial fish harvests worth billions of dollars
annually. If these radical compensation schemes render the
protection of wetlands prohibitively expensive, the commercial
fishing industry would suffer devastating financial losses. Note
too that some of these bills might require compensation to the
fishery and related economic interests whose profits are reduced
by the failure to protect wetland habitats. There is seemingly
no end to the chain of compensation claims created by these
bills.

Some have suggested that the costs of a compensation bill
might be limited by raising the loss-in-value compensation
threshold. But because these bills apply the loss-~in-value
threshold to the affected portion of the property, it is unlikely
that a higher threshold would result in a meaningful limitation
on the scope and cost of the bills. A landowner could often
segment the parcel or otherwise manipulate the loss-in-value

calculation in a manner that demonstrates a very high (and thus

compensable) loss in value.
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Even if a compensation statute applied the loss-in-value
threshold to the entire parcel, landowners would still be able to
engage in strategic behavior to generate compensation claims,
such as selling off unaffected portions to family members in
order to demonstrate a high loss in the value of the remaining
portion. These are fér'from hypothetical concerns, given the
relative ease with which owners could identify and seéregate
ownership of those portions of their property subjéct to
important protections. Although a court could consider the
fairness of such activity in addressing a claim for compensation
under the Constitution, the pending compensation bills might well
preclude a court from taking these ploys into account.

Another reason why the costs of these bills would be so high
is that they would remove any incentive on the part of developers
and other property owners to devise plans that accommodaté'public
values, or to reach a compromise on the appropriate balance
between property use and the public good. Rather, these bills
would encourage property owners to structure their land use
proposals in a way that maximizes compensation under the bills,
which would inevitably exacerbate controversies while driving up

compensation costs.

Some proponents of these bills argue that the costs will
depend on how regulators respond. But let us suppose that every
requlator responds by doing everything possible to reduce impact
on private property. The compensation costs for carrying out

existing statutory mandates and providing needed protections
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would still be overwhelming. As we continue to explore ways to
balance the federal budget, these bills are heading in exactly

the wrong direction.

IV. HUGE NEW BUREAUCRACIES AND COUNTLESS IAWSUITS

Compensation bills would also require the creation of huge
and costly bureaucracies to address compensation requests. Some
bills would greatly expand the grounds for filing judicial claims
for compensation where regulation affects private property.
Others would establish extensive administrative compensation
schemes with binding arbitration at the option of the property
owner. Still others, like S. 605, would do both.

These bills would pose very sophisticated and complex legal
questions that would create a business boom for lawyers and
appraisers. Agencies would need to hire more eﬁployees to
process compensation claims, more lawyers to handle claims, more
investigators and expert witnesses to determine the validity of
claims, more appraisers to assess the extent to which agency
action has affected property value, and more arbiters to resolve
claims. The sheer. volume of entitlement regquests under these
schemes would be overwhelming. The result would be far more
government, not less.

We would be left with the worst of both worlds: a
compensation test that ignores critical factors, but that
contains terms and provisions that are vague and ambiguous in the

extreme. Far from creating an easily administered "bright-line"

16



for claimants, these bills would be a "lawyers’ full employment
act" that would ensure much more litigation, bureaucracy, and

controversy.

V. A THREAT TC VITAL PROTECTIONS

Passage of a compensation bill would unquestionably
undermine the programs and protections covered by the bill. This
legislation thus poses a serious threat to human health, public
safety, civil rights, worker safety, the environment, and other
protections that allow Americans to enjoy the high standard of
living we have come to expect and demand. If a compensation bill
were to become law, these vital protections -- which Congress
itself has established -- would simply become too costly to
pursue. Compensation bills that apply to specific environmental
protections for wetlands, endangered species, and the like are in
their practical effect a frontal assault on these basic
protections. Compensation bills that apply to federal programs
across the board are, in our view, an attack on our ability to
provide basic protections for the American people.

Although these bills purport to protect property rights,
they would undermine the protection of the vast majority of
property owners: middle-class American homeowners. For most
Americahs, property ownership means home ownership. "Property
- rights" ﬁeans the peaceful enjoyment of their own backyards,
knowing that their land, air, and drinking water are safe and

clean. The value of a home depends in large measure on the
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health of the surrounding community, which in turn depends
directly on laws that protect our land, air, drinking water, and
other benefits essential to our quality of life.

In fact, in a survey by a financial magazine, clean water
and air ranked second and third in importance out of 43 factors
people rely on in choesing a place to live -- ahead of schools,
low taxes, and health care. By undercutting enviropmental and
other protections, these automatic compensation bills would
threaten this basic right and the desires of middle-class
homeowners. In the process, the value of the most important
property held by the majority of middle-income Americans -- their
homes =-- would inevitably erode.

Much of the debate about these issues has been fueled by
what appear to be horror stories of good, hardworking Americans
finding themselves in some sort of regulatory nightmare where the
government is forbidding them from using their property in the
way that they want. It is important to look closely at these
stories, for they often are not as they first appear. They
sometimes contain a kernel of truth, but you should realize that
you’re not always getting all of the facts.

I am not suggesting that there are no genuine instances of
overregulation. We all know of cases of regulatory insensitivity
and abuse that are quite simply indefensible. As I will discuss
later, this Administration has made strides in protecting middle-

class landowners and others from unreasonable and unfair burdens,
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and we are committed to continuing the effort to reinvent

government until the job is done.

Before I address those efforts, however, I want to draw the

attention of the distinguished Members to another set of horror

stories: those that may result if these compensation bills

become law. I am confident that these are not the consequences

any of us want:

Suppose a coal company in West Virginia removed so much coal
from an underground mine that huge cracks opened on the
surface of the land, rupturing gas lines, collapsing a
stretch of highway, and destroying homes. If the State
refused to take action, and the Interior Department required
the mining company to reduce the amount of coal it was
mining to protect property and public safety, the mining
company might well be entitled to compensation for business
losses under a compensation bill.

Suppose flight patterns at a military airfield require
flights over urban areas. Existing case law under the
Constitution might require compensation for overflights only
where there are regular and fregquent overflights at
altitudes of 500 feet or less above ground level. Flight
patterns at many military airfields, especially those near
cities, have been designed with the well-established 500-
foot standard in mind to ensure that operations occur in
freely navigable airspace. Compensation bills would

supplant established standards and subject the Defense

19



Department to compensation claims irrespective of the
altitude of the overflight.

Suppose the federal government restricts the importation of
assault rifles. If an import permittee could show that the
ban reduced the value of his overseas inventory, he could
seek compensation under these bills.

Suppose a group of landowners challenge the implementation
of the National Flood Insurance Program, which inclﬁdes
eligibility criteria that restrict land use to decrease the
risk of flooding. The landowners could argue that such
resfrictions diminish the value of their land and claim
compensation.

Suppose the Army Corps of Engineers denies a developer a
fill permit under section 404 of the Clean Water Act because
such development by the applicant and other nearby
landowners would increase the risk of flooding of
neighboring homes. Unless the Corps could bear the
difficult burden of showing that the permit denial comes
within the nuisance exception or some other exception
contemplated by these bills, compensation could be required.
On the other hand, if the permit were granted, neighboring
landowners might claim compensation by arguing that the
increased flood risk devalued their land.

Suppose the Coast Guard establishes a phase-out schedule of
single hull tankers; or suppose the Federal Aviation

Administration orders airlines to suspend use of certain
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commercial aircraft that raise serious safety concerns; or
suppose the Federal Highway Administration issues out-of-
service orders to motor carriers directing them to cease
using vehicles that pose an imminent hazard to safety.

These bills raise the possibility that the taxpayers would
have to compensate affected corporations for lost profits or
other economic losses where they have been directed to cease

operating unsafe equipment to protect the public.

These are just a few examples of the problems with the "one-
size-fits-all" approach of these compensation proposals. It is
worth noting that mest of these examples reflect actual
situations in which property owners challenged government conduct
as constituting a compensable taking under the Constitution. 1In
each case, the court, often after noting the public benefit
derived from the protection at issue, concluded that there had
been no taking of property. If a compensation bill becomes law,

a different outcome in those cases may well be the result.

VI. THE INADEQUACY OF THE NUISANCE EXCEPTION AND OTHER
EXCEPTIONS TO THE COMPENSATION REQUIREMENT

Both S. 605 and H.R. 925 purport to address health and
safety concerns by providing an exception to the compensation
requirement where the préperty use at issue would constitute a
nuisance under applicable State law. It is entirely inaccurate

to suggest, however, that this exception would allow for adequate
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protection of human health, public safety, the environment, and
other vital protections important to the American people.

It goes without saying that where State law sufficiently
addresses an issue, Congress has no reason to address the issue
through federal legislation. Congress generally provides for
" federal protection of human health, public safety, the
environment, and other imporfant interests only where State law
is inadequate to the task. State nuisance law was never
intended, and has never served, as comprehensive protection from
human health risks and other threats to our welfare.

The legislative histories of the major environmental
statutes demonstrate the inability of State nuisance law to
provide comprehensive protéction. For example, the legislative
history of the Clean Air Act contains a report by the Secretary
of Health, Education and Welfare regarding the problems of air
pollution from stationary sources. The report discusses a
rendering plant in Bishop, Maryland, and describes how emissions
from the plant endangered the health and welfare of the residents
of Shelbyville and adjacent areas. Adverse health effects
included “"nausea, vomiting, lack of appetite; gasping, labored
breathing, irritation of nose and throat, aggravation of
respiratory ailments; emotional or nervous upsets ranging from
anger to mental depression; and headaches, general discomfort, or
interference with the ability to work or to enjoy homes and

property.” Other adverse effects included "discouraged
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industrial and business development, depressed property values,
diminished real estate sales, [and] decreased business volume
* % %, " The report concluded that State nuisance law was
inadequate to address these severe health and welfare dangers:
Bishop Processing Company’s dry

rendering plant has had problems with

malodors since it became operational in 195S5.

Officials from Delaware and Maryland

recommended corrections but all efforts to

obtain abatement by local and State officials

through public nuisance laws have been

fruitless.
S. Doc. No. 63, 91st Cong., 2d Sess. 1679 (1970).

There are several factors that might, in given
circumstances, render nuisance law inadequate to provide
comprehensive protection from widespread pollution, including the
difficulty of proving a causal link between the harm and the
unreasocnable conduct of the defendant, and the difficulty in
establishing a nuisance where serious cumulative harm is caused
by pollutants from several sources, none of which by itself would
cause significant damage. Morecover, the landowner’s conduct
might have to be substantial and continuing in order to come
within the nuisance exception, which would render the exception
inapplicable to single or intermittent discharges of toxic
pollutants. Nor would the bills’ nuisance exception cover many
protections designed to address long-term health and safety
risks.

Due to the limitations inherent in State nuisance law,
property owners and others have failed to obtain relief in

nuisance actions for a variety of harms and injuries, including
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flooding caused by filling of adjacent property, Johnson v.
Whitten, 384 A.2d4 698, 701-702 (Me. 1978), groundwater
contamination, Cereghino v. Boeing Co., 826 F. Supp. 1243, 1247
(D. Or. 1993), hazardous waste contamination of property,
American Glue & Resin, Inc. v. Air Products & Chemicals, Inc.,
835 F. Supp. 36, 48-49 (D. Mass. 1993), and contamination of a
creek by a leaking landfill, O’Leary v. Mover’s Landfill, Inc.,
523 F. Supp. 642, 657-58 (E.D. Penn. 1981). Although some of
these examples might constituie a nuisance in other jurisdictions
or in different factual settings, these cases amply demonstrate
that State nuisance law does not provide comprehensive protection
to all Americans from threats to human health, public safety, the
environment, our homes, and our property. A nuisance exception
to a debilitating compensation requirement would undermine our
commitment to nationwide minimum standards of protection.

The nuisance exception also fails to recognize that there
are other important public interests unrelated to health and
safety and not addressed by State nuisance law, such as national
defense, foreign relations, civil rights protection, worker
safety rules, airline safety, food and drug safety, and many
other vital protections. By requiring compensation for many
protections that Congress has deemed necessary to advance the
public interest, except where such protections fall within State
nuisance law, many compensation bills would undermine Congress’s
authority to decide what conduct or activity needs to be

regulated to protect the public.
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H.R. 925 contains an additional public safety exception to
the compensation requirement where agency action has "the primary
purpose" of preventing an "identifiable” hazard to public health
or safety or damage to "specific property." These provisions are
extremely vague. It is not at all clear whether they would allow
for adequate proﬁection of the public against cumulative threats
or long-term health and safeﬁy risks, and they would appéar to
require the American people to bear the risk of scientific
uncertainty. This provision would not only spawn countless
lawsuits over the meaning of its amorphous terms, but also
preclude basic protections for the American people where an
agency is unable to demonstrate that its action falls within the
provision’s narrow scope. This provision points up the danger of
replacing the proven, time-honored constitutional standards for
compensation -- which allow for full consideration of all
relevant factors on a case-by-case basis -~ with an inflexible
statutory formula that holds vital protections hostage to an

ambiguous and prohibitively expensive compensation requirement.

VII. OTHER CONCERNS

The overall breadth of the compensation bills is staggering.
In S. 605, the definitions of "agency action," "property,"
"taking," and other key terms are so open-ended that they impose
no meaningful limitation on the reach of the bill. For example,
nagency action" is not limited to regulations, permit denials,

and the like, but seems defined in a circular fashion to include
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everything an agency does that "takes" property as that term is
used in the bill. The term "taking of private property" is
similarly defined in a circular fashion to include anything that
requires compensation under the bill. These open-ended
definitions are combined with the exceedingly broad compensation
stahdards discussed above.

Think of the consequences of these bills for just the
federal permit programs. A landowner would be able to claim
compensation whenever an application for a federal permit is
denied. For example, a landowner could apply for a federal
permit to build a waste incinerator. If that permit is denied
for whatever reason and the denial decreases the value of the
property, the government could be obligated to pay the permit
applicant. It is not much of a stretch to conclude that applying
for federal permits may become a favored form of low-risk land
speculation. The more likely a permit is to be denied, the more
attractive it may be under these schemes.

S. 605’s confusing terms and conditions make it difficult to
predict how the courts would apply it, but we can rest assured
that plaintiffs’ lawyers will seek the broadest possible |
application: compensation where military training temporarily
disrupts neighboring property owners; compensation for a bank
where federal regulators determine that the bank is no longer
solvent and appoints a receiver; compensation for corporations
based on changes designed to stabilize and protect pension plans;

compensation for agricultural interests that must comply with
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restrictions which are imposed to control the spread of animal
and plant pests and diseases; compensation based on restrictions
on the sale of explosives; compensation to manufacturers subject
to prohibitions on the sale of dangerous medical devices;
compensation for farmers subject to acreage allotments and
marketing guotas for tobacco crops; and so forth.

Although more limited thén S. 605, H.R. 925 is also broadly
worded and would likely have mahy unintended consegquences. In
addition to countless claims arising out of protections for
wetlands and endangered species, potential claims will likely
result from annual water allocation decisions, water contract
renewals, water contract enforcement actions, denial of change-
of-use or water transfer requests, and flood control activities.
For example, claims coculd arise where the Forest Service places
restrictions on the renewal of special-use authorizations for
water diversions to enhance stream inflows to meet the
requirements of Forest Plans. Claims might also be asserted
based on decisions affecting rights of way and easements across
federal land that affect water delivery. The examples are

virtually endless.

VIII. OPPOSITION TO COMPENSATION BILLS

It is because of these far-reaching consequences that the
Administration is in gocod company in opposing these bills. The
National Conference of State Legislatﬁres, the Western State Land

Commissioners Association, and the National League of Cities have
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opposed compensation bills of this kind. Religious groups,
consumer groups, civil rights groups, labor groups, hunﬁing and
fishing organizations, local planning groups, environmental
organizations, and others are on record as opposing compensation
legislation. More than 30 State Attorneys General have written
the Congress to oppose takings legislation that goes beyond what
the Constitution requires.

In a referendum vote last November, the citizens of Arizona
voted down by a 60 to 40 margin a process-oriented takings bill
subject to many of the same criticisms as the compensation bills
before the Congress. States are concerned that compensation
bills would cost taxpayers dearly and eviscerate local zoning
ordinances, and that family neighborhoods would be invaded by
pornography shops, smoke-stack industries, feedlots, and other
commercial enterprises. The Administration shares these States’
concerns that compensation schemes would bust the budget, create
unjust windfalls, and curtéil vital protections. And, as I noted
earlier, certain federal compensation bills would apply directly
to various State and local actions.

Moreover, any federal compensation bill would be served up
as a model for compensation requirements at other levels of
government. Many of the groups that are iobbying for a federal
compensation bill are pushing for comparable State and local
legislation as well. If enacted at the local level, compensation
bills could render 1local zoning and everyday local land-use

planning obsolete. Citizens would lose the ability to control

28



the growth and development of their neighborhoods and

communities.

IX. A BETTER APPROACH TO PROTECTING PROPERTY RIGHTS

The broad-based compensation packages currently pending in
Congress are not the answer to the horror stories that I know all
of you have heard and may well hear from other panelists today.
Rather; we believe the answer lies in crafting specific solutions
to specific problems.

As we consider the potential effects of compensation bills,
it is important to keep the takings issue in perspective.

Certain advocates of compensation bills suggest that the
government routinely disregards constitutional protections for
private property. This is simply incorrect. To cite but one
example, of the 48,000 landowners who applied for a permit under
section 404 of the Clean Water Act in 1994, only 358, or 0.7
percent, were denied a permit. Another 50,000 land-use
activities are authorized annually through general permits under
the 404 program. And we now have only about 40 takings claims
involving the 404 permit program.

- As part of our efforts to reinvent government, the
Administration is continuing to look for ways to reform specific
federal programs to reduce burdens on small landowners and
others. Other Administration witnesses will describe these

reforms more fully, but let me mention just a few.
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Under the wetlands protection program, many individuals and
small businesses are already allowed to fill portions of certain
wetlands without needing to get an individual permit. Three new
initiatives will give small landowners even greater flexibility.
First, landowners will be allowed to affect up to one half acre
of wetlands to construct a single-family home and attendant
features such as a garage or driveway. The second initiative
clarifies the flexibility available to persons seeking to
construct or expand homes, farm buildings, and small business
facilities where the impacts are up to two acres. Third, the
Administration proposed new guidance that will expedite the
process used to approve wetland mitigation banking, which will
allow more development projects to go forward more quickly. In
addition, the Army Corps of Engineers is reforming its wetlands
program to make the permit application process more efficient.
These reforms will substantially reduce or eliminate the burden
for small landowners in many cases.

At the Interior Department, Secretary Babbitt is pursuing
several changes to the endangered species program to benefit
landowners. For the first time ever, the Interior Department has
proposed significant exemptions for small landowners. Under this
new policy, activities that affect five acres or less and
activities on land occupied by a single household and being used
for residential purposes would be presumed to have only a
negligible adverse effect on threatened species. The same would

be true for one-time activities that affect five acres or less of

3C



contiguous property if the property was acquired prior to
listing. Thus, under most circumstances, these tracts would be
exenpted from regulation under the Endangered Species Act (ESA)
for threatened species. The Interior Department has also
announced an increased role for the Stateé in ESA implementation,
and new proposals to strengthen the use of sound and objective
science. Under a new "No Surbrises" policy, property owners who
agree to help protect endangered species on their property are
assured their obligations will not change even if the needs of
the species change over time. The Interior Department’s "Safe
Harbor" policy also protects landowners from additional ESA land
use restrictions where they voluntarily enhance wildlife habitat
on their lands. And under a comprehensive plan for the
protection of the Northern Spotted Owl, the Fish and Wildlife
Service proposed a regulation that would generally exempt
landowners in Washington and California owning less than 80 acres
of forest land from certain regulations undef the ESA designed to
protect the Owl.

Proponents of statutory compensation schemes have argued
that they are necessary because it is difficult and time-
consuming to litigate a constitutional takings claim in federal
court. You will hear them say it takes fifteen years and
$500,000 to litigate these claims. On balance, however, the
cases they cite to support this assertion generally involve
multimillion dollar claims brought by large corporations.

Although lengthy litigation is to be avoided where possible,
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complex business litigation is often hard fought and protracted.
We are keenly aware of the need to assure that all Americans
can seek redress through the courts for meritorious claims. A
property owner who successfully litigates a takings claim is
currently entitled to recover attorneys fees, litigation costs,
and interest from the date of the taking, a powerful aid to
vindicating meritorious claims. The Justice Department is
committed to working with the courts to devise additional ways to
ensure that takings claims may be resolved quickly and
efficiently, including the use of alternative dispute resolution
techniques where appropriate. Again, we belieée that solutions
that focus on the specific issues of concern are preferable to

rigid, one-size-fits-all compensation schemes.

X. RADICAL CHANGES TO THE COURT OF FEDERAL CLATIMS
| Certain takings bills would expand the jurisdiction of the
U.S. Court of Federal Claims (CFC) by giving it the authority to
invalidate acts of Congress that adversely affect private
property rights, and to review agency action even where other
statutes confer jurisdiction elsewhere.

We are greatly troubled by these provisions, which discard
‘the important distinctions between the CFC, an Article I court
created by statute, and the district courts, Articie III courts
whose judges are life-tenured. We believe this radical expansion
of the CFC’s authority raises serious constitutional éoncerns.

Briefly put, these provisions plainly implicate Article III
of the Constitution, which provides that "[t]he judicial Power of
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the United States, shall be vested in one supreme court, and in
such inferior Courts as the Congress may from time to time ordain
and establish." These provisions would grant the CFC the power
to invalidate acts of Congress that adversely affect'property
rights in violation of the Constitution. The CFC would be
authorized to strike statutes from the books at the request of
private parties, thereby affeﬁting the rights of third parties
protected by the statutes but not before the court. We believe
that grant of power probably violates Article III.

The expansion of the CFC’s injunctive and declaratory poweré
also raises separation of powers concerns. Under these
proposals, the CFC could hear constitutional challenges to any
statute or regulation, enacted under any of Congress’s powers,
inveolving any department or agency of the federal government, as
long as the challenge involves the claim that the government
action adversely affects private property. That would give the
court government-wide as well as nation-wide jurisdiction over an
important class of constitutional cases. By adding to the CFC'’s
existing power to award damages the power to issue injunctions
and declaratory relief, the CFC would become indistinguishablé
from an Article III court in its remedial powers. .

We are also opposed to the repeal of 28 U.S.C. §1500, which
bars the CFC from hearing any claim as to which the plaintiff
already has a claim pending in another court. First, tﬂere is no
need to repeal that section. Advocates of repeal argue that

repeal is necessary because current law forces a property owner
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to elect between eguitable relief in federal district court and
monetary relief in the CFC. That view of the law is, however,
outdated and mistaken. Loveladies Harbor v. United States, 27
F.3d 1545 (Fed. Cir. 1994) (the CFC may entertain a claim for
monetary relief where the plaintiff has another claim for
equitable relief arising out of the same facts pending in federal
district court). '

Second, the repeal of §1500 would create opportunities for
savvy litigators to manipulate the courts in bringing not just
takings claims but all claims over which the CFC has
jurisdiction. For example, if §1500 were repealed, a plaintiff
would be able to begin litigating aspects of a contract claim in
district court and subsequently initiate a suit before the Court
of Federal Claims in an effort to find the most sympathetic forum
and to stretch the Department’s litigation resources. While the
United States presumably would have the right to transfér the
cases and consolidate them in one forum, the Unites States might
not learn until well into the litigation that a complaint filed
in the district court involved the same dispute as a complaint
filed in the CFC due to the minimal requirements of notice
pleading. Our ability to identify related actions would be
further limited by the sheer volume of civil litigation involving

the United States.
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XI. CONCLUSION

The Administration strongly supports private pfoperty
rights. Compensaticn bills, however, represent a radical
departure from our constitutional traditions and our civic
responsibilities. They would impose an enormous fiscal burden on
the American taxpayer, generate unjust windfalls for large
landowners, create huge and uhnecessary bureaucracies and
countless lawsuits, and undermine the protection of human health,
public safety, the environment, worker safety, civil rights, and
other vital interests important to the American people. As a
result, they would hurt the overwhelming majority of American
property owners, middle-class homeowners, by eroding the value of
their homes and land.

The Administration would like to work with the Congress to
find ways to further reduce the burden of regulatory programs on
American property owners. Compensation bills, however, are a
ham-fisted, scattershot approach that would impair our ability to
carry out essential functions and would impose a tremendous and
unwarranted cost on the pocketbooks of middle-class Americans,
Accordingly, the Attorney General would strongly recommend that

the President veto compensation legislation.
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Statement of
Joseph L. Sax
Counselor to the Secretary
and Deputy Assistant Secretary for Policy
U.S. Department of the Interior
Before the Senate Environment and Public Works Committee
| June 27, 1885
Mr. Chairman, and Members of the‘Commiﬁtee: Thank you for the
opportunlty to - testlfy today on proposals to compensate property
owners for regulation far beyond what the Constitution provides.
My comments will focus on interpretations of takings law by
the United States Supreme Court spanning more than a century. I
shall emphasize the interpretive tradition for three reasons.
First, it represents a careful and continuing search by the Court
for the basic principles of fairness and juetice that ought to

animate the relations between government and property owners.

Second, the views of the Court have been remarkably consistent over

- many decades on a number of central points, reflecting a consensus

among Justices that has focused largely on issues raiéed.by pending
legislation, 1ssues such as diminution of value, segmentation of
property, the importance of expectatlons in determining
compensability, the effects of nuisance law on regulatory

authority, and the search for a single, "bright-line" standard.

.Third, I will show why the courts have focused on these factors and

explain why these remain relevant cqnsideratiohs today.

This reQiew will show that these compensation bills are a
radical aeparture from the Constitution. I would emphasize that
this 1is not’just'my view. It is the view of the Department of

Justice. It-'is also the view of some 125 legal scholars who joined
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in a June 29, 1994 letter opposing such bills.

In a sense, this discussion is really about precedent. We
usually think about precedent, if we think about it at all, as a
rather formal legal doctrine, less influential téday than it was in
days gone by. Rare indeed is the opportunity to think about the
meanihg of precedent in the broad, political sense, giving weight

to tradition, to experience, and to ideas that have endured the

test of time.

However, we do have that opportunity today, when the Congress,
perhaps for the first time ever, certainly for the first time in
many years, has_‘ taken up Constitutioﬁal property righ’ts.as a
legislative matter. Here is an issue in which we have precedent
in the fullest and most mature sense of the word: the collective
and considered view of the United States Supreme Court for more

than a century and a half, spanning a docket of some 85 cases.

Taken together, this body of precedent offers the collective

judgment of the Court as an institution, trgnscending particular
differences among justices, and the particular circumstances of a
specific moment in the nation’s history.

I beliéve Congress would be umll-ad?ised to give serious
attention ahd respect to the Court’s perspective, that it‘should
impose upon itself a substantial burden of persuasion in departing
from that perspéctive, and that it should attend to the Supreme
Court’s taking.tradition andhprecedent; The compensaticn bills now
before Congress do not take any such stance, and represent a

radical departure from our Constitutional traditions and civic
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responsibilities. Accordingly, the Secretary of the Interior would

recommend to the President that he veto such bills.
Of course, the Court as an institution can be institutionally
wrong, as it certainly was once in dealing with Civil Rights, and

it can be particularistically wrong, as it was in the Japanese

.internment cases at the time of the Second World War. And of

course, in such cases, respect for precedentbshould not constrain

us. I do not believe, héwever--and. I am. confident that few
thoughtfui peoplé believe--that the Cqurt has been fundémentally
and iﬁstitutionally wrong for all this time in considering property
rights, or that what it has said is of only limited pertinence for'
the Congress (which. can go beyond simply implementing the
Constitutional standard if it wishes). |

The Supreme Court’s views are particularly germane to the

'pfesent Congressional enterprise because the Court has not limited

itself to a narrow reading of the Constitution. I do noﬁ'think it
is possible to read the Court’s decisions over the decades without
concluding that its views on compensability do more than merely
reflect the Constitution‘s formal mandéte.’ Théy also describe the
Court’s sense of basic principles of fairness to property owners, -
and a senée of the appropriate balance betwee.n the rights of
individual owners and the rights of the community to make demands
on owners. These are the .very éuéstions Congress would
appropriately be addreséing in considering property rights
legislation.

In saying the Court has considered basic fairness, I refer in
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part to the court'’s willingness to extend the takings clause to

regulation, rather than confining it solely to expropriation, as a

" narrow, legalistic interpretation of the Constitution might have

suggested. I refer alsc to the Court’s opinions on related
doctrines, not only the takings clause of the Fifth Amendment, but

due process (including substantive due process as expressed in ’

"Mugler v. Kansas'), and the approach the Court has taken in cases

involving the related provision dealing with the impaii'ment of the
obligation of contract as well. In all of these contexts, the Court
has followed a common theme and approach.

In saying that the Court has addressed basic issues of
fairness .(and not just legal formality) I.refer as well to the very
wide rlange of justices who have spoken consistently on the property

obligation, stretching all the way from Taney in the Charles River

Bridge? case in 1837, to the first Justice Harlan in Mugler,?®

Sutherland in Euclid,* Stone in Miller v. ‘Schoene",s Holmes and

Brandeis in Pennsylvania Coal® and Holmes as well in Erie Railroad’

2 123 U.S. 623 {1987).

2 Charles River Bridge v. Warren Bridge, 36 U.S. 341
(1837) .

3 Supra.

. village of Euclid v. Ambler Realty Co., 272 U.S. 365
(1926) . '

5 276 U.S. 272 (1928).

6 Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (r1926) .

? °  Erie Railway Co. v. Board - of Public Utility

Commissioners, 254 U.S. 394 (1921).
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and Block,® Brennan in Penn Central,® Stevens in Keystone,®®

Scalia in Nollan'* and Lucas,?® Souter in (Concrete Pipe,*® and

Rehnquist in Dolan.' This is a span of over 150 years, and while
it ié by no means the Whoievpantheon of cases and justiées, it is
strikingly illustrative of ﬁhe singularity of view the Court.has
taken about the bésic rights of property owners over virtually the
whole of our nation’s history. This record emphasizeé';hat we have
a body of precedent that reflects the institutional sense of the
Cqurt-~broadly considered- -about fundamentai fairness in respect to
property.

I do not,l certainly, mean to suggest that there are no
significant differences among the Justices. Of course there are.
What I do want to suggest is the very large gap between, on the one
hand, where'esseptially'all the Justices over a very long time have

been (their common views), which is where the Court stands today,

‘_including the views of Justices very - sympathetic to property

8 Block v. Hirsh, 256 U.S. 135 (1921).

9 ~ Penn Central Transp. Co. v. New York City, 438 U.S. 104
(1978) .
10 Keystone Bituminous Coal Ass’'n v. DeBenedictis, 480

U.S..470 (1987).

11

Nollan v. California Coastal Comm’n, 483 U.S. 825

12 Lucas v. South Carolina Coastal Council, 112 S.Ct. 2886
(1992).

13 Concrete Pipe & Products of California v. Construction
Laborers Pension Trust for Socuthern California, 113 S.Ct. 2264
{1293). ' .

M Dolan v. City of Tigard, 114 S.Ct. 2309 (1994).
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| owners, such as Justices Scalia and Rehnquist; and where the major
compensation biils before Congress stand, on the other hand.

These bills are so much at odds with the mainstream of the
Court’s position as .to reflect a disregard, one might even say a
contemptuous disregard, for the precedent that all these decades of
consideration by the Supreme Court represent, and indeed, for the
very notion of brecedent and respect for experience.

I would.point to the following factors és‘indicative of that
difference, and as indicating what is fundamentally distressing
about the compensétion bills now befofe Congress, all of them
stemming from an abandonment of what has always been at the center
of the Court’'s inquiries, the search for fairness:

. 1. The Proposition that diminution in wvalue alone--short of loss

of all economi¢ viability--is a key to compensation. In this

respect, I note, as a long-time student of Holmes’ taking theories,
that I believe his views {(drawn virtually exclusively from his
decision in Pénnszlvania Coal by proponents of compensation bills) =
have been seriously misunderstood and ndsrepresented by those
urging the enactment of formulaic compensation legislation.

Bills that prévide compensation based solely on the basis of
reduction in value represent ardeparture from the Qonstitutional
standard. Only two years ago, the Supreme Court unanimously stated
that "our cases have long established that mere diminution in the

value of property, however serious, is insufficient to demonstrate

. a taking.

15 Concrete Pipe, supra, at 2291.

wls
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Such bills take a purely mechanical approach: when property
Vélue can be shown to be reduced by some set amount--20% in the HR
925, 33% in S. 605-- an owner is automatically entitled to

compensation subject only to végue~and sharly limited defenses.

They typically make nc attempt to address the special problems

faced by small landowners, and do not require consideration of the
price an owner paid for the property, or whether the owner can
continue to éarn a reasonable return from the property with the use
restriction. ‘

In some cases, they may evén allow abuses whereby owners seek
approval for poténtially lucrative uses they have no.intention of
undertaking, or make claims that allow one to turn a public subsidy
into a compensable property right.  One such example is illustrated
by the Federél reciamation program; If the government orders.
individuals receiving water from a Federal reclamation projec; to
stop practices that cause excessive runocff and resulting water
pollution, the cbmpensation bills could be read to obligate the
government to pay the water users the fair market value of the
water, rather than its actual cost. Some users receive Federal
reclamation water at subsidized rates, and the difference between.
subsidized and fair market rates is large in some cases.

2. An invitation to segment property, both by percentage

diminution standards and by use of leglslatlve phrases such as

"nort;on“ and "affected portion" as triggers to compensatlon

In asééssing the fairness of regulatory burdens on property,

the Court has consistently examined the property as a whole, rather
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than segmeﬁting it into smaller parts. The entire Court joined

Justice Souter’s recent reminder that "a claimant’s parcel of

property [can]lnot be divided into what was taken and what was left
for the purpose of demonstrating the ﬁaking of the former to be
complete and hence compensable ... [Tlhe relevant question is
whether the property taken is all, or only a portion of the parcel
in question."!®*. Even more recently, Chief Justice Rehnquist,
writing for a ﬁajority, indicated there could be "no argument® to

support a claim that a property owner has been denied all use of a

portion of her propérty when she "operates a retail store on [a

portion of] the lot."Y’
A focus on the whole parcel, rather than just an affected
portion, 1is dictated by considerations of fairness. Regulation

that 1limits the use of part of a property, such as setback

‘requirements, is almost universally accepted as fair to both the

public and to pioperty owners. Similarly, thé owner of a large
tract, some.fractibn of which has been subject to restrictions, is
still.likely to be able to make a productive and profitable use of
the land. Indeed, with adaptive and iﬁnovapive modern techniques

stimulated'by'local land use regulation, such as clustering. of

. housing units to preserve open space, owners often end up with

developments that are highly profitable and attractive to buyers,
even though not every acre can be develobéd. :

The risk here is owners "gaming the system" by rearranging

16 Concrete Pipe, supra at 2290.

1 Declan, supra, at 2316, n. 6.
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ownership patterns to maximize compensability, and by encouraging
compensation essentially from the first dollar of loss. Such an
" approach basically overrides the notion that the community can
demand anything of property owners by way of accommodating to
commﬁﬁity values. This approach leads to a tearing down of the
very sense that we are a community. I would recall the statement
in the Charles River Bridge case many years ago that "while the
rights of private property are sacredly guarded, we must not forget
that the community also have rights, and that the happinéss and
well-being of every 'citizen depends upon their faithful
preservation®®." This, I suggest, is the point that has been
-forgottenfin the bills that havé been put before the Congress.

.The point.is.that each case must be qonsidered on its own
facts, as the Court has repeatedly said. The oneasize-fits—all
language'of the compensation bills that mandate‘compensatidnvwhen
any "portion" of a property has been limited, violates the Supreme
Court’s w;se counsel to eschew set formulas and to acknleedge thaﬁ
‘the requirements of fairness can only be determined in the setting
of a particular‘factual inquify.
3. The omission of reasonable exgéctations as a factof, which
opens the way to speculative gains, diminishes the ability to take
account of the relevance to property rights of changes in the wérld
around one, and moves away from fuﬁdamentél fairness notions.

Here 1 would call attention to Justice Sutherland’s famous

ianguage in Euclid, back in 1926:

18 Charles River Bridge[ supra, at 431.
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Regulations, the wisdom, necessity, and validity of which, as
applied to existing conditions, are so apparent they are now
uniformly sustained, a century ago, or even half a century
ago, probably would have been rejected as arbitrary and
oppressive ... While the meaning of Constitutional guaranties
never varies, the scope of their application must expand or
contract to meet the new and different conditions which are
constantly coming within the field of their operation. 1In a
changing world, it is impossible that it should be
otherwise.® :

Thus the Supreme Court has consistently recognized the
importance - of a property owner's expectations in determining
whether a regulation effects a taking of property. The Court'’'s

recognition of the importance of expectations has extended to its

‘ruling unanimously that, when government acts consistently with an

. owner’s reasonable, investment-backed expectations, there is no

t:aking..20 _

More generally, the Court has consistently followed the
reasoning in Euclid and recognized that regulation of property is
a fact of modern life, which informs the expeétations of propérty
owners when they invest. in property. Very recently Justice Souter;
writing for the entire Court, reiterated that “"those who do

pusiness in [a] regulated field cannot object if the legislative

scheme is buttressed by subsequent amendments to achieve the

n2l

Under the compensation bills, as noted above, expectations

play virtually no role in determining compensability. Instead,

13 "Euclid, supra, at 387.
20 Ruckelshaus v. Monsanto, 467 U.S. 986 (1984).

2 Concrete Pipe, supra, at 2291.
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compensation bills mechanically signal compensation whenever a
property’s value is reduced by a particular amount, theréby

0veriooking this fundamental aspect of fairness.

4. The effort to. exalt nuisance into an all-embracing and
exclusive defense to compensation.

The Court first rejected a "nuisance-based" takings

jurisprudence in Mugler in 1887, and then in Miller v. Schoene, in

1928, and aéain in Keystone, exactly a century after Mugler in
1987. The effort to elevate the status of nuisance is based on a
fundamental misunderstanding of both the nature and the limitations
of nuisance law. |

Compensation bills contain narrow exemptions which would
avoid a duty to compensate if the regulated use constitutes a
nuisance.?® = However, the Court has expressly rejected a takings
standard that required a determination of wheﬁher fegulated
activity was "a nuisance according to the common law."?*  Further,

because so few actions have been determined to be nuisances, the

. Court has routinely allowed regulation for conduct that was not a

nuisance--such as destruction of diseased trees,?* liquor

prohibition,?® and conventional urban- zoning.* Neither common

2 The House-passed bill (H.R. 925} contains some
additional exemptions, as for actions whose primary purpose is to
prevent identifiable damages to specific properties, the scope of

‘which is quite uncertain.

23 Miller v. Schoene, 276 U.S. 272, 280 (1928).
# Ibid.
s Mugler v. Kansas, supra.

-
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law nuisance, nor the novel formulations in the House-passed bill
provide the public with adequate protection.21
Among the many activities that might require compensation
under the Senate bill (8. 605) are prohibitions on the sale of
dangerous medical devices, or on the sale or. production of
explosives or dangerous weapdns, a suspension of an unsafe air
carrier’s opefations, or orders directing motor carriers to stop
using unsafe vehicles. Moreover, many environmentally harmful
activities, now regulated by Federal law, are not nuisances in at
least some states, among them the following: flooding caused by
£filling of adjacent property,?® hazardous waste contamination of
property,? groundwater contamination,?® asbestos removal,* and
contamination of a creek by a leaking landfill.?*
State nuisance law was never intended, and has never served; as
complete protection from all human health risks and other threats

to public welfare. Indeed, the reason federal environmental laws

28 Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).
= Attached to this statement is a memorandum prepared in
the Department of the Interior that discusses the scope of the
nuisance exceptions in H.R. 925 and S. 605.

22 Johnson v. Whitten, 384 A.2d 698, 700-01 (Me. 1978).
‘ 29 American @Glue and Resin, Inc. v. Air Products &
Chemicals, Inc., 835 F.Supp.‘Bs, 48-49 (D. Mass. 1993).

3¢ Cereghino v. Boeing Co., 826 F.Supp. 1243, 1247 (D. Or.
1993). ' . :
o City of Manchester v. National Gypsum Co., 637 F.Supp.
646, 656 (D.R.I. 1986). *

3z O'Leary V. Moyer’'s Landfill, 1Inc., 523 F.Supp. 642,
657-58 (E.D. Penn. 1981).



13

were enacted in the first place was to address probléﬁs that were
not being adequately addressed under state nuisance law. In 1979,
the Senate heard testimony about the pollution of the Warrior River
and its tributaries by seventeen industries and the resulting harm
visited upon riparian owners:

There was just about every sort of polluter involved in that

case, just about. They continued to pollute. Why? Because we

could not find a. successful vehicle under the common law,

under nuisance law, that would adequately protect these

individuals.® .

There are several reasons why nuisance law is inadequate to
control widespread pollution. It is often difficult to prove a

causal link between the harm at. issue and the conduct of a

particular defendant. It may be.equally.difficult to establish

“that any defendant is causing a nuisance where serious cumulative

harm is caused by several sources, none of which, by itself, would

‘cause significant damage. Moreover, a nuisance defendant’s conduct

often must,ﬁe substantial and continuing in order to conétitute a
nuisance, which renders nuisance law ill-equipped to prevent single
b; "intermittent discharges of toxic pollutants. Further, a
nuisance exception would not extend to ﬁany'protections designed to

address long-term health and saféty risks. Nuisance law is also

- inadequate to protect those who might be particularly sensitive to

.the harmful health effects of pollution, including children and

senior citizens. Finally, nuisance law is uncertain and complex,

33 Hazardous and Toxic Waste Disposal: Hearings Before the
Subcomm. on Resource Protection and Environmental Pollution of

the Senate Comm. on Environment and Public Works, 96th Cong., 1st
Sess. 693 (1979). .




® . .

and it may be difficult to determine how, if at all, a state’s
nuisance law applies to a particular activity. |
Furthermore, éome critigal public safety ‘activitieé are -
governed solely by federal law, and thus would not qualify for a
nuisance exemption. Nor does such an exemption address uniquely
Federal functions such as'regﬁlation of interstate pollution, the
conduct of foreign relations, and providing for the national
defense. Had some of the compensation legislation currently under
consideration (e.g. S. 605) been in effect during the Iran hostage
crisis, federal seizure or freezing of Iranian assets could have
given rise to numerous statutory compensationwclaims.- |
A nuisance exemption also fails to recognize that there: are
., many important public interests that are not related to health and
saféty and are not fully addresséd by state laQ. For example, S.
605 threatehs civil rights protection, worker safety rules, and
other protections that might be viewed aé limiting property use:
In the 1960s, segregationists argued that our landmark civil rights
'laws unreasoﬁably restricted their property use, and that they
should be compensated because they were fequired to integrate.
That view has been rejected. A much different result could occur:
with respect to new civil rights protections if rigid cdmpensation
legislation were to replace the flexible Constitutional standards.
Indeed, had S. 605 been law during-the Civil War, the Emancipatibn

Proclamation would have required compensating former slaveholders.

. 5. The effort to articulate a bright-line, one-size-fits-all test.
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Even Justice Scalia, perhaps the member of the present Supreme
Court most attracted to categorical solutions, sees categorical
standards as limited to two very restricted types of cases,
physical invasion and feguiation resulting‘in loss of economic

viability. The Court, over the decades, has been unreceptive to

anything but fact-specific, case-specific analysis. As the Court

has said repeatedly, the key to deterﬁining compensation is "ad-hoc
factual.inquiry into the circumstances of each particular case."?*

Compensation bills reject the Supreme Court’s search for
fairness, presumably in favor of qlarity; of a briéht—line formula .
that will simplify and clarify compensation questions. The effort
is largely illusory. The compensation bills, if enacted, will
require ﬁhe creation of large and costly bureaucracies in Federal
agencies and departments in order - to process and evaluate
compensation requests. The more likely result will be the
emergence of a new claims industry, providing much work for lawyers
and appraisers, and little if anything that benefits owners-of
small propérties.

Complicated and novel factual and legal questions will have to

be resolved: What is an "affected portion of property."?*® When

has a law been administered "in a manner that has the least impact

‘on private property owners’ ... other legal rights"??® What is "a

3 Concrete Pipe, - supra, 113 S.Ct. at 2290.
3 S. 605, sec. 204(a) (2) (D).

36 S. 605, sec. 503(a) (2).
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particular légal right to use ... property"?’ What is a "right
to use or receive water, "*® as compared to a "water fight" as
understood in ordinary water law parlance? What is "idéntifiable
damage to specific property other than the property whose use
is limited"??® These are but a few of the novel interpretive
questions with which agencieé and courts wi11 be grappling for

years, perhaps decades, under what has been put forward as a

‘bright-line standard. Further, compensation bills will encourage

a flood of permit requests from property owners who have no

intention of develcpment but are seeking only to establish their

eligibility for compensation.

Perhaps the moét prominent feature of the Court’s approach
over the years has been a judicial respect fér elegislative
juagmen;s. Of course, a legislative compensation scheme--of the
sort now'before the Congress--is a horse of a different color. Yet
it raises a profoundly disturbing question of its own. what would
Congress be doing if it enacted oﬁe or another of these bills,
creating a sort of anti-regulatory scheme at war with the
regulation-generatihg léws Congress itself has enacted. The
compensation bills reveal the incoherence of the approach the bills
take:

-The House bill, for example, leaves agenciesfto reprogram

appropriated moneys that Congress itself has given for

B 37 H.R. 925, sec. 9(2).
3 - H.R. 925, sec. 9(S) (D).

39 E.g. S. 605, sec. 203(6)}.’
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programs it presumably wants implemented.*’

-The bills create the risk that taxpayers will have to pay
large sums in compensation when departments implement programs
that are mandated by statutes, including mandates that leave-
little or no diséretion to the implementing agencies.

-Some bills tell agencies to. re-examine their programs and to
reorder them in order to reduce impacts on property owners,
but without instruction about how, or how much, the
effectiveness of the program can or should be sacrificed_in
the process.kl

-Congress has created federal standards in its statutes, but
the bill before the Senate -imposes a reverse preemption
provision,‘compelling fedefal law enforcement to meet state

law standards.*?

All this is really government at war with itself, and even with the
best of will, I don’t see how it could do anything but come apart

at the seams.

How reassuring it would be if someone stood up in Congress and

"Perhaps we should take a look back to those who have.

thought long and hard about thgse issues. Maybe, just maybe, they
knew what they were 'talking> about. Maybe, just maybe, the

experience of the past has something to teach the present.”

40 H.R. 925, § 6(f).

“ E.g. ‘S. 605 § 404(b).

42 E.g. S. 605 § 503(a) (1).
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MEMO ON- THE NUISANCE EXCEPTIONS
IN H.R. 925 AND S. 605

Introduction

Both the House-passed and Senate “takings" bills (H.R. 925, S.
605) use a nuisance exception to limit the compensation
obligation they establish for government actions that diminish
property values. The two bills differ in their specific language.
H.R. 925 says "[i}f a use is a nuisance as defined by the law of -
. State...no compensation shall be made." (sec. 4).' S. 605
provides "[n]lo compensation shall be required...if the owner's
use...is a -nuisance as commonly understood and defined by
background principles of nuisance and property law, as understoocd
within the State in which the property is situated." (sec.

204 (d) (1)) -

These are among the most important provisions of the bills, for
they define the universe of compensable regulation. Those whose
nuse is a nuisance" will not be compensated, no matter how
extensive the economic burden regulation imposes. Since
wnuisance" is a familiar legal term of art, it may seem that a
nuisance test would provide a clear test for compensation, and
would definitively identify those owners whose activities are
undeserving of qompensation. »

Unfortunately, that is not the case. The main reascn is

that nuisance law is full of restrictive technical requirements,
" with the result that much harmful conduct that is the subject of
modern regulation is not legally a nuisance. In practice, few
owners are likely to be denied compensation under these bills,
however harmful and unjustified their conduct. A number of
illustrative examples are noted below to show the difficulty of.
proving a use to be a nuisance. : :

The bills also present a variety of other interpretive .
difficulties that make them anything but "bright line" guides to
‘compensability. For example, is the nuisance exception meant to

{ §.R. 925 also provides that compensation shall not be paid
where the "primary purpose" of the limitation on the use of
property is to prevent an identifiable *hazard to public health
or safety" or identifiable "damage to specific property other
than the property whose use 'is limited." (sec. S5(a)). What
regulations would not trigger the nuisance exception of H.R. 925,
but would trigger its hazard cr damage exceptions is not clear.

1



require a showing that the activity in question meets the
technical standards of state nuisance law (as assumed in the
preceding paragraph)., OF is it enough simply to show that the
activity is ‘nuisance-like’? If the former, as noted, the

exception is very narrow. If the latter, it is very vague and

* upcertain. ,

" There are other interpretive problems. For example, is it enough

that the conduct would be a nuisance .in some circumstances,
though not in the particular circumstances of the case presented
(see "Hazardous Waste in California®", p. 5)? 1Is it enough that
t+he conduct had been (or might have been) a nuisance previously,
but state nuisance law ig deemed preempted by the existence of
Federal regulation (see p. g)? These are only a few of numerous
unanswered guestions that assure plentiful dispute, confusion,
and litigation over the nuisance exception should either H.R. 925
or S. 605 be enacted.

1t should also be noted at the outset that while the drafters of
the bills’ have appropriated some language from Supreme Court
opinions, they have distinctly not adopted the Court’s
constitutional standard for determining when compensation is due.
The Supreme Court has never said that compensation must be paid
for value-diminishing regulation unless the conduct in question
is a state-law nuisance. For example, the nuisance-oriented
standard of the Lucas® case--language from which is picked up in
S. 605--was only applied by the Supreme Court to the extreme and
rare case where regulation deprives an owner of all economically
peneficial use of land. The Senate pill would apply the Lucas
language to a far more expansive range of regulation than the

Supreme Court has done.

Indeed, the Court has not applied a formal nuisance standard at
all to most regulation. In its 1987 decision in Keystone
Bituminous Coal Ass’n V. DeBenedictis,® the Court said that in

 determining whether compensation must be paid for a regulation it

is not necessary to “"weigh with nicety the guestion whether the
[regulated uses]) constitute a nuisance according to the common
law."¢ Compensation is not required so long as *the State
merely restrains uses of property that are tantamount to public
nuisances...."® Over the years, the Court has found the
following uses, none of them nuisances at common law, all to be
»tantamount to public nuisances® and thus amenable to regulatiorn

: 112 S.Ct. 2886 (1992).

[

107 S.Ct. 1232 (1987).
T p. 1244.

* p. 1245 (emphasis added) .



. without compensation: a brewery, legal when built, ‘that was made

less valuable by the enactment of a liquor prohibition law;
cedar trees that were spreading a disease tO nearby apple
orchards; and land slatdd for commercial development that was
zoned for less profitable develcpment than the unrestrained
market would have allowed. : :

What is Nuisance?

The essence of private nuisance is an interference by use on one
property with the use and enjoyment of the land of another. The
injury is not to the property owner, but to rights that attend
property ownership--rights to the unimpaired condition of the
property as well as reasonable comfort and convenience in its
occupation. Paradoxically, nuisance is both extremely open-ended
and uncertain in the scope of its coverage, and at the same time
is encumbered with rigid technical rules that sharply limit its
application. Dean Prosser in his treatise says "there 1is perhaps
no more impenetrable jungle in the entire law than

nuisance."® While almost anything could be a nuisance,. a great
many of the most serious modern harms have not been susceptible
of redress under the doctrine because of its technical limits,
its requirements of proof, and the remedies it offers.

. It is often said that modern regulatory statutes have been
enacted precisely because nuisance law is poorly-suited to meet
the increasingly complex problems of modern life, with

sophisticated synthetic chemical products, and the complex risks
they may create.’ Indeed, the legislative histories of the

major environmental statutes confirm that Congress was ccncerned
about the limitations of state nuisance law when it enacted laws
to provide Federal protection of human health, public safety, the
environment, and other important interests where state nuisance
iaw was inadequate to the task. :

For example, the legislative history of the Clean Air Act
contains a report by the Secretary of Health, Education and
Welfare regarding the problems of air pollution from stationary
sources. The report discusses a rendering plant in Bishop,
Maryland, and describes how malodorous emissions from the plant-
had endangered the health and welfare of the residents of

‘ W. Page Keeton et al., Prosser and Keeton on the Law of
Torts, sec. B6, at 616 (5th ed. 1984).

7 See, e.g., Humbach, ‘Evolving Thresholds of Nuisance and
the Takings Clause, 18 Colum. J. Envtl. L. 1, 7 n. 34 (1993);
Rabin, Environmental Liability and the Tort System, 24 Hous. .
. Rev. 27, 28 (1987); Rabin, Federal Regulation in Historical

Perspective, 38 Stan. L. Rev. 1188, 1282-83°(1986) .
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Shelbyville and adjacent areas for some 15 years. Adverse health
effects included "nausea, vomiting, lack of appetite; gasping,
labored breathing, irritation of nose and throat, aggravation cof
respiratory ailments; emotional or nervous upsets ranging from
anger to.mental depression; and headaches, general discomfort, or
interference with the ability to work or to enjoy homes and - .
property.™ The offensive emissions also "discouraged‘industrial
and business development, depressed property values, diminished
real estate sales, [and] decreased business volume...." The
report concluded that state nuisance law was inadequate to
address these severe dangers to health and welfare:

Bishop Processing Company'’'s dry rendering plant has had
problems with malodors since it became operational in 1955.
Officials from Delaware and Maryland recommended corrections
but all efforts to obtain abatement by local and State
officials through public nuisance laws have been

fruitless.®

In 1879 the Senate heard testimony about. the pollution of
‘Alabama‘’s Warrior River and its tributaries by seventeen
“industries and the resulting harm to riparian owners:

There was every sort of polluter involved in that case,
just about. They continued to pollute. Why? Because we
could not find a successful vehicle under the common law,
under nuisance law, that would adequately protect these
individuals.’ '

The cases set out below provide concrete examples illustrating
some of the inadequacies of state nuisance law that have impelled
Congress to provide Federal regulation.

The Technical Limits of Nuisance Law

The following are illustrative--but by no means exhaustive--
examples of harmful conduct that are the subjects of Federal
regulation, but are not considered nuisances under the law of orne
or more states. In each case, since the use does not constitute a
state law nuisance, the Federal regulation would likely give rise
to a claim for compensation under the bills now before Congress.

"¢ g poc. No. 63, 91st Cong., 2d Sess. 1679 (1970).

5 Hazardous and Toxic Waste Disposal: Joint Hearings Before
the Subcomms. on Environmental Pollution and Resource Protection
of the Senate Comm. on Environment and Public Works, 986th Cong..
1st Sess., pt. 4, 693 (1979).
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Wetland Filling in Maine: Plaintiff and defendant were abutting
landowners in Winter Harbor, Maine. Water drained across
plaintiff’s land and onto the defendant’'s land, though there were
ro serious problems of water accumulation on defendant’s land.
Before the advent of the 404 program, defendant filled a part of
his land, constriicting a barrier that impeded the natural flow of
drainage from the plaintiff’s jand onto his land. As a result,
water backed up onto plaintiff‘’s land, flooding plaintiff’s
pasement at times of heavy rain. Plaintiff sued, claiming a ,
puisance. The Maine Supreme Court said there was nco nuisance. If
you obstruct the flow of water (as defendant did), rather than
collecting and discharging it (as in a ditch), it is not a
nuisance, though your neighbor is equally harmed either way.®®

Land Subsidence from Mining in West Virginia: Coal mining caused.
subsidence which ruptured gas, power, and water lines, and opened
. cracks in the earth that were safety hazards. Previous owners of
surface lands had sold to coal companies their property right
against subsidence years earlier. Because nuisance is a property
owner’'s legal claim, and the surface owners no longer had a
property interest to assert, -there was no nuisance. Morecver,
‘there was appareritly no violation of state regulatory law. But
there was a hazard to public health and safety, which was finally
cured by a cessation order issued by the Federal Office of '

Surface Mining under Federal law.*"

Groundwater Contamination in Oregon: In the 1960‘s and 1870's an
industry disposed of industrial solvents (TCE and TCA) which
migrated onto, and contaminated, the farmer plaintiff’s
groundwater. The contaminaticn was not discovered until 1986. The
~ farmer sued in nuisance, but was thrown out of court because an

Oregon statute does not allow nuisance suits to be brought more
than 10 years after the event claimed to be a nuisance. The
defendant was, however, subjected to remediation under an order
issued by the Federal EPA.*

Hazardous Waste in California: A former owner had left hazardous
substances on the property and the current owner sought to
recover from it the cost of cleanup by claiming a nuisance. But
the court held that an act committed on your own property isn’'t a
nuisance. A nuisance is an act committed on ome property that

: it johnson v. Whitten, 384 A.2d4 698 (Me. 1978) . See
generally, Martin J. McMahon, Jr., Liability for Diversion of
Surface Waters by Raising-Surface Level of Ground, 88 A.L.R. 891,

897-98.

M & J Coal Co. v. United Srates, 47 F.3d 1148 (Fed. cir.
1655) . ’

2 Cereghino v. Boeing Co., 826 F. Supp. 1243 (D. Or. 1992).
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interferes with the use of another property. The former owner was

subjected to regulation under both CERCLA and RCRA.*

A similar case arose in Massachusetts when a landowner tried to
recover in nuisance from a company that had spilled chemicals on
its property in the course of deliveries. The suit was dismissed
because nuisance only deals with interference by a use one owner
makes of his property with the use and enjoyment of the property

of another.*!

Asbestos Removal in Rhode Island: A City sued asbestos

manufacturers in nuisance for the cost of having.to remove
asbestos from schools and other public buildings. The suit was
dismissed because under the law of nuisance a defendant must be
in control over the instrumentality that ceonstitutes the
nuisance, and here ‘the manufacturer, having already sold the
asbestos, no longer had control over it.* :

Problems of Proof in Nuisance Law

Even if all of the arcane, technical limitations on a nuisance
action, some of which have just been pointed out, are overcome,
impediments to a successful suit remain. The most onerous of
these is proof. Indeéd, nowhere is the limit of nuisance clearerx
chan in the standard cf proof of harm regquired in nuisance law,
as compared to standards of proof deemed appropriate for
regulatory regimes, as illustrated by the following case:

Leaking Landfill in Pennsylvania: A landfill discharged hundreds
of thousands. of gallons of foul-smelling leachate every year.
Neighbors brought a nuisance acticn claiming contamination of a
nearby creek and of drinking water. The State Department of
Environmental Resources issued an order directing correction of
the discharging activity, but the court found insufficient
evidence of harm under the standards of common law nuisance to

support a nuisance suit, and made the following observation:

Plaintiff‘s failure to make out the nuisance claims is no
indication of the potential hazards posed by the landfill.
Witnesses expert in water and solid waste management and -
' toxicology noted the risks posed by leachate containing

! 1y re Cottonwood Canyon Land Co., 146 B.R. 992, 36 ERC

' 1304, 23 Bankr.Ct.D. 1010 (U.S. Bankruptcy Court, D. Colo. 13852).

4 american Glue & Resin, Inc. v. Air Precducts & Chemicals,
Inc., 835 F. Supp. 36 (D. Mass. 1993).

s city of Manchester v. National Gypsum Company, 637
F.Supp. 646 (D. R.I. 1986).



known and suspected carcinogens.... In short, the harm
caused by the landfill’s discharges, toxic and otherwise, is
not proved and not known. These failures of proof are fatal
to the common law negligence and nuisance allegations of the

present complaint.’®

These same proof problems were noted by Members of Congress when’

it considered Superfund legislation. Senator Javits, for
example, opined that a Pederal statute "is so much better" than
state puisance law in addressing the problem of toxic and
hazardous wastes. He warned +hat lawsuits based on nuisance
would "take 20 years in the sense that [it is] very, very
difficult to prove that buried drums were the cause of a public

nuisance...."

Remedies Provided by Nuisance Law

The limited availability of remedies, and the limitations
inherent in those that are available, renders nuisance often
unhelpful in dealing with the harms which are addressed by
Federal regulation. Much Federal regulation aims to prevent harm
pefore it occurs. Nuisance, in contrast, is in many ways a
backward-looking doctrine that usually comes into play only after

_harm has already occurred. In cases of private nuisance, money

damages are usually the only remedy available. More often than
not, a court will refuse to order the abatement of a private
nuisance.:® Injunctive relief is genera>ly limited to cases of
public nuisance, but often is available only after harm has '
already been done. Although a court can enjoin a prospective
nuisance, it can only do so upon finding it "highly probable”
that the activity will lead to substantial injury.-* This
stringent standard for issuing an injunction makes nuisance law

especially ill equipped to deal with modern toxic and

environmental risks.

16 orLeary v. Moyer's Landfill, Inc., 523 F. Supp. 642, 658
(E.D. Pa. 1981).

17 gazardous and Toxic Waste Disposal: Joint Hearings Before
the Subcomms. on Environmental Pollution and Resource Protection
of the Senate Comm. on Environment and Public Works, %6th Cong.,
ist Sess., pt. 1, 246 {1872) . ' . .

12 W. Page Keeton Et al., Prosser and Keeton on the Law of
Torts, sec. 87, at 623 (5th ed. 1984).

:5 william L. Prosser, Handbook of the Law of Torts, sec.
9¢c, at 603 (4th ed. 1971). '



The analysis it dictates requires courts to engage in the sort of
risk assessment that is more appropriate to legislatures.
Legislatures not only have the technical and scientific expertise
readily at hand to enable them to consider such problems, but
they are also called upon to make value judgments about what
risks to human life and health society is willing to accept.
Furthermore, if a decision is going to be made that the public
has to bear the risks of a certain pollution-generating activity,
it is more appropriate for legislatures than courts to assign
such risk. Also, some regulation sets tolerable risk levels
through *technology forcing standards* that require industry to
develop technologies that will minimize or eliminate risks

- altogether. While courts may be theoretically capable of

bringing about such desirable technological innovation in their
adjudication of nuisance actions by, for example, issuing an
increasingly .stringent pollution abatement schedule, they lack
the technical expertise needed to construct and supervise such
regulatory regimes effectively.?® For all these reasons,
judicially fashioned nuisance law has not developed sufficiently
to cover many of the problems addressed by moderm regulatory

programs.

This limitation cof nuisance is magnified when it comes TO
cumulative and long term impacts. Fregquently, the action of an
jpdividual polluter does not cause harm, but if several pecple
rake similar action, the combined effect can be devastating. In
the typical nuisance case, though, a court will only have one’
defendant before it; namely, the party alleged to be creating a
nuisance by the use of its property. In this traditional two-

party context, the problem of cumulative impacts cannot be

“adequately addressed. All of the above problems of proof are,

understandably, even moIre difficult in cases of long-term harm,
where the i1l effects of toxics and peollution may not appear for

many years.

Preemption of Nuisance by Federal Requlatory Law

Sometimes conduct that would have been a ruisance is no longer a
nuisance because courts hold that the very existence of a
regulatory regime has, and was intended to, displace common law
remedies like nuisance. This situation could result -in a most

. 1 courts themselves have not hesitated to point out the
limitations of nuisance in addressing modern environmental harms
and have expressed diffidence about their own capacity to protect
the public from such harms through the adjudication of nuisance
actions. See, e.9., Boomer V. Atlantic Cement Co., 257 N.E.24
§70, 871 (N.Y. Ct. App. 1970); O‘Leary v. Moyer'’s Landfill, Inc.,
523 F. Supp. €42, 658 n. 40 (E.D. Pa. 1981); Adkins v. Thomas
solvent Co., 487 N.W.248 7i%, 717 (Mich. 1992). ‘
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ironic outcome under the bills now before Congress where non-

compensability under the regulatory regime may depend on the
existence cof a common law nuisance.

L) : :
Radio Signals in Michigan: Residents of - Oak Park, Michigan sued
in nuisance, complaining that the defendant radio station‘s
signals were interfering with operation of their home electronic
equipment . Their case was dismissed on the ground that the
Federal Communications Act preempted state nuisance law in the
area of radio frequency interference.?* The residents were able
to get the FCC to intervene, and it ordered the station to take
costly measures to eliminate the problem..Had S. 605 been law,
the FCC action could have been compensable because the nuisance
exception might not have been available.

Airport Noise in Chicago: Landowners near airports can‘'t bring
nuisance actions concerning the number of flights per hour,
aircraft technology, or takeoff angle of planes because such
subjects are the exclusive province of the FAA.*

Preemption angd Interstate Nuisance

Interstate pollution is pecuiiarly a subject for Federal law.

. mills like §. 605 seem not tO rake account of this fact. For

example, interstate water pollution was traditionally governed by
a rederal common law of nuisance. The Supreme Court has now held
that the Clean Water Act preempted the Federal common law of

nuisance.*

While state nuisance law still exists, the Supreme Court has
ruled that only the law of the state that is the source of the
pollution is applicable.?®* This ruling potentially presents a
quite troublesome situation. For example, under the Clean Water
Act, the EPA can (and perhaps must) refuse to issue a discharge
permit if the discharge would violate a downstream state’s water
quality standards.?’® Under section 204(d) (1) of S. 605,

however, compensation may be required for such a refusal unless

2 Broyde v. Gotham Tower, Inc., 13 F.3d 994, 997-98 (éth

‘Ccir. 1994), cert. denied 114 S.Ct. 2137 (19%4).

22. gjeneman v. City of Chicago, 864 F.2d 463, 473 (7th Cir.,
1988), cert. denied 1029 S.Ct. 20998, 2100 (1983).

23 111linois v. Milwaukee, 101 S.Ct. 1784 (1981) .

24 International Paper Co. V. Ouellette, 107 S.Ct. BO05, 809,
g12 {1987). :

* aykansas v. Oklahoma, 112 S.Ct. 1046, 1056 (1992).
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the discharge constitutes a puisance in the state "in which the
property is situated" (the source state). In such circumstances,
the discharger seeking a permit is unlikely to be violating its
own (source) state’s law. S. 605 could thus interfere with the
administration of interstate pollution law under the Clean Water

Act.

Nuisance and the Background Principles of Nuisance

So far this memo has assumed that the nuisance exception in the
bills before Congress would require a showing that a regqulated
activity meets all the technical standards of nuisance in order
for the exception to be triggered. That seems to be the standard
of H.R. 925;% it is less certain as to S. 605 which refers to
the background principles of nuisance and property law. It is
possible that the bills (and particularly S. 605) intend to
impose a less technically rigorous standard, and that it would be

enough to show 'nuisance-like’ conduct to aveid the compensation
requir'ement.27 If so, a problem of a quite different sort is
presented. The issue would no longer be whether conduct meets the
many technical requirements of nuisance, but rather the vague and
open-ended question: What is the scope of the phrase “a nuisance
as commonly understood and defined by background principles of

nuisance and property law?*"

Should this be the question presented by the bill, all hope of a
bright-line, simple, and straightforward compensation law will
quickly evaporate. It would be hard to imagine a standard more .
prone to produce extensive litigation and uncertainty.

precisely the goal the proponents of the bills say they want to

‘avoid.

Perhaps the best way to illustrate what is likely to be in store
is by looking back to the Supreme Court’s decision in the 13987

. case, Keystone Bituminous Coal Association V. DeBenedictis.*®

The case involved a state law regulating coal mining in orxrder to
prevent surface subsidence. The Justices divided 5-4. In effect
the gquestion before them was whether the state was engaged in

2¢ ps noted above, whether a regulated activity falls within
the limited section S5(a) hazard or damage exceptions is a
question that will have to be answered as well.

27 yowever, section 501(6) speaks about compliance "with
current nuisance laws," which seems more directed to technical

nuisance.

it 107 S.Ct. 1232 (1987).
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abating activity "akin to a public nuisance."?? Justice Stevens
and four of his colleagues found that Pennsylvania was merely
restraining "uses of property that are tantamount to public
Anuisances"’? and that it is not necessary to "weigh with nicety
the question whether [the activity] constitute(s] a nuisance
according to common law.®® Chief Justice Rehngquist and three of
his colleagues insisted, on the contrary, that m{tlhis statute is
not the typé of regulation that our precedents have held to be
within the ‘nuisance exception’ to takings analysis."®

1f the Justices of the United States Supreme Court have to
struggle so much to determine where. to draw the line over the
nuisance principle, one can only imagine what the claims process
would look like under an enacted S. 605. ‘ ’

public and Private Nuisance

public and private nuisance are two quite different legal wrongs.
Neither H.R. §25 nor S. 605 distinguishes between them, and

presumably the use of the term nuisance in both bills is meant to
emprace both public and private nuisance. While most of the ‘
discussion- above is directed to private nuisance, the same basic
point applies to both public and private nuisance. That is, both
have certain tectmical reguirements that have to be met, or a
ruisance claim will be dismissed by a court.

Public nuisance interferes with the exercise of public rights
{rarher than private property rights). Widely disseminated water
and air pellution can be public nuisances, and classic puklic
nuisances are keeping a house of prostitution, storing explosives
in the midst of a city, making loud and disturbing noises, and
blocking public thoroughfares. :

This distinction.means that pollution making water unusable for
many downstream landowners in the use of their land is not a
rublic nuisance because it only interferes with private rights.
But pollution that jnterferes with the public right to fish in a
viver, or the public right of navigation, is a public nuisance.
Thus, many harms--even widespread ones--are not public nuisances
because they don‘t interfere with rights one has as a member of
the general public. " There has, however, been a resurgent and

' sometimes successful modern application of public nuisance
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. actions by state prosecutors, especially in hazardous waste
33 :
cases. -

Federal Law_Encroachment on State Jurisdiction

While nothing in either H.R. 925 or S. 605 directly preempts
state authority to define state nuisance law, one potentially
undesirable consequence of the bills, if enacted, would be to
engage Federal agencies and courts in an ongeoing process of
defining the boundaries and rationale of nuisance law in all 50

etates. It seems inevitable that this process will bring a

significant Federal influence to bear on the interpretation and
content of an area of state law that has always been the special
domain of the states. The Federal influence could be . especially
strong in influencing nuisance law, where state-law development
has not been extensive in recent years, having been largely
displaced by extensive regulatory statutes.

-end-

. 2. gevinsky, Public Nuisance: A Common Law Remedy AmoOng the
gratutes, 5 Natural Resources and Environment 29 (1990).
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