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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF SCIENCE AND TECHNOLOGY POLICY 

WASHINGTON, D.C. 20500 

MEMORANDUM FOR DISTRIBUTION 

FROM: JEFFHOFGA~ 

SUBJECT: Meeting Notice on NSC/PD-25 

There will be a meeting on Wednesday, December 13 at 2:00p.m. in room 422 (OEOB) to 
discuss agency views on the enclosed draft amendment to paragraph 9 of NSC/PD-25. 
Please telephone your name and date of birth to Ms. Cynthia Chase at 456-6031 for access to 
the bUilding. 

Enclosure: (as stated) 

Distribution: 
NSC/Seaton 
OMB/Horrigan 
EPA/Preuss 
DOT/Rappaport 
State/Hodgkins 
DOD/Johansen 
ACDA/Sweeney 
USNRC/Federline 
NASAlReese 
DOE/Cook 
WHCounsel/Kagan 



. DRAFT 

Paragraph 9 of NSC/PD is replaced by the following paragraph: 

9. A separate procedure will be followed for launching nuclear systems. As 
environmental impact analysis or nuclear safety evaluation report, as appropriate, will 
be prepared. The President's approval is required for launches of spacecraft utilizing 
reactors and other devices with a potential for criticality and radioactive sources 
containing total quantities greater than 1,000 times the A2 value listed in Table I of 
the international Atomic. Energy Agency's Safety Series No.6, Regulations for the 
Safe Transport of Radioactive Materials, 1985 Edition (as amended 1990). Launch of 
sources containing quantities greater than 0.1 percent of the A2 value from this table 
will be forecasted quarterly to the Office of Science and Technology Policy (OSTP). 
This report is for information, and is not intended to introduce a new approval 
procedure. An ad hoc Interagency Nuclear Safety Review Panel consisting of 
members from the Department of Defense, Department of Energy, the National 
Aeronautics and Space Agency and the Environment Protection Agency will evaluate 
the risks associated with missions requiring the President's approval and prepare a 
Nuclear Safety Evaluation Report. The Nuclear Regulatory Commission will 
participate as a technical advisor to the panel as appropriate. The head of the 
sponsoring agency will request the President's approval for the flight through the 
Office of Science and Technology Policy. The Director is authorized to render 
approval for such launchings, unless he considers it advisable to forward the matter to 
the President for a decision. 





THE WHITE HOUSE 

WASH I NGTON 

October 12, 1995 

MEMORANDUM FOR JEFF HOFGARD 

FROM: ELENA KAGAN elL 
Associate Counsel to the President 

SUBJECT: MODIFICATIONS TO NSC/PD-25 

This memorandum briefly summarizes conversations we have had 
respecting recent modifications to NSC/PD-25. You asked me to 
review those modifications in light of objections raised by NASA 
and the Department of Energy. In accord with this request, I 
spoke with persons from these agencies, as well as with Paul 
Colburn, Special Counsel in the Office of Legal Counsel of the 
Department of Justice.· Colburn and I concur in the view that 
there is no need to rescind or otherwise amend the modifications 
to NSC/PD-25, though an interpretive memo from the Office of 
Science and Technology (OSTP) to affected agencies may be in 
order. 

Colburn and I agree that the modifications to NSC/PD-25 will 
not significantly alter the party structure or probability of 
success of litigation brought to challenge a decision to launch 
space nuclear systems. We also agree that the modification will 
not significantly alter the government's ability to withhold 
critical documents, including the nuclear safety evaluation 
report, from disclosure under FOIA; at the very most, it will 
change the identity of the agency responsible for the decision to 
disclose or withhold. In short, objections based on the legal 
consequences of the modifications to NSC/PD-25 are not 
sufficiently strong to support rescission of those modifications. 

Other objections that NASA and the Department of Energy have 
raised are operational in nature: they relate to the role OSTP 
will play under the modified NSC/PD-25 in the process leading up 
to a launch of space nuclear systems. Colburn and I believe that 
these objections overstate the operational changes resulting from 
the modification of NSC/PD-25; we understand the directive 
primarily to formalize existing practice. An interpretive memo 
from OSTP to the affected agencies, stating OSTP's understanding 
of the operational effects of the modification, may be warranted 
in these circumstances. 



THE WHITE HOUSE 

WASHINGTON 

October 12, 1995 

MEMORANDUM FOR JEFF HOFGARD 

FROM: ELENA KAGAN 
Associate Counsel to the President 

SUBJECT: MODIFICATIONS TO NSC/PD-25 

This memorandum briefly summarizes conversations we have had 
respecting recent modifications to NSC/PD-25. You asked me to 
review those modifications in light of objections raised by NASA 
and the Department of Energy. In accord with this request, I 
spoke with persons from these agencies, as well as with Paul 
Colburn, Special Counsel in the Office of Legal Counsel of the 
Department of Justice. Colburn and I concur in the view that 
there is no need to rescind or otherwise amend the modifications 
to NSC/PD-25, though an interpretive memo from the Office of 
Science and Technology (OSTP) to affected agencies may be in 
order. 

Colburn and I agree that the modifications to NSC/PD-25 will 
not significantly alter the party structure or probability of 
success of litigation brought to challenge a decision to launch 
space nuclear systems. We also agree that the modification will 
not significantly alter the government's ability to withhold 
critical documents, including the nuclear safety evaluation 
report, from disclosure under FOIA; at the very most, it will 
change the identity of the agency responsible for the decision to 
disclose or withhold. In short, objections based on the legal 
consequences of the modifications to NSC/PD-25 are not 
sufficiently strong to support rescission of those modifications. 

Other objections that NASA and the Department of Energy have 
raised are operational in nature: they relate to the role OSTP 
will play under the modified NSC/PD-25 in the process leading up 
to a launch of space nuclear systems. Colburn and I believe that 
these objections overstate the operational changes resulting from 
the modification of NSC/PD-25; we understand the directive 
primarily to formalize existing practice. An interpretive memo 
from OSTP to the affected agencies, stating OSTP's understanding 
of the operational effects of the modification, may be warranted 
in these circumstances. 



THE WHITE HOUSE 

WASHINGTON 

October 12, 1995 

MEMORANDUM FOR JEFF HOFGARD 

FROM: ELENA KAGAN 
Associate Counsel to the President 

SUBJECT: MODIFICATIONS TO NSC/PD-25 

This memorandum briefly summarizes conversations we have had 
respecting recent modifications to NSC/PD-25. You asked me to 
review those modifications in light of objections raised by NASA 
and the Department of Energy. In accord with this request, I 
spoke with persons from these agencies, as well as with Paul 
Colburn, Special Counsel in the Office of Legal Counsel of the 
Department of Justice. Colburn and I concur in the view that 
there is no need to rescind or otherwise amend the modifications 
to NSC/PD-25, though an interpretive memo from the Office of 
Science and Technology (OSTP) to affected agencies may be in 
order. 

Colburn and I agree that the modifications to NSC/PD-25 will 
not significantly alter the party structure or probability of 
success of litigation brought to challenge a decision to launch 
space nuclear systems. We also agree that the modification will 
not significantly alter the government's ability to withhold 
critical documents, including the nuclear safety evaluation 
report, from disclosure under FOIA; at the very most, it will 
change the identity of the agency responsible for the decision to 
disclose or withhold. In short, objections based on the legal 
consequences of the modifications to NSC/PD-25 are not 
sufficiently strong to support rescission of those modifications. 

Other objections that NASA and the Department of Energy have 
raised are operational in nature: they relate to the role OSTP 
will play under the modified NSC/PD-25 in the process leading up 
to a launch of space nuclear systems. Colburn and I believe that 
these objections overstate the operational changes resulting from 
the modification of NSC/PD-25; we understand the directive 
primarily to formalize existing practice. An interpretive memo 
from OSTP to the affected agencies, stating OSTP's understanding 
of the operational effects of the modification, may be warranted 
in these circumstances. 



THE WHITE HOUSE 
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9. ,sepatateprocedure lauridlin"g', 
space nuclear sy·stems. An environmerital imoact s,tatement'or IrA " .. i .J' , 
a nuclear safetv evalllati on report, as approp~iate,' will, be .,.lI"-•• LI" 

prepared. In addition, the~resident's appro~al is required ~~­
for launches of spacecraft. utilizing radioactive sources con- , 

'tal.ning more than 20 curies of material in 'Radiotoxicity Groups, 
I 'and II and for more than 200 curies of material in Radiotoxici t 
Groups IIi and IV (a~ aiven in Table I o~ theNASC report oi .. 
June" 16, 1970 on "~uc1~ar Safety llevie'tI and .r..ppro ... a1 procedu~es.", 
.ful ad hoc Interagency Nuclear Safety . Re ... ie ..... Panel consisting of' 
members from the Department of Defense, Depa,rtment of Energy, 
and'National Aeronautics and Space Acministration will evalu~te 
the risks associated with the mission and ore pare a Nuclear 
Safety Evaluaticn ,Repcrt.- The Nuclear Regu!.atory Comml.ssion· '.-

'should be requested to participate as an observer when ~ppro~rl.at 
The head of the 5pon50rinQ~Qency ..... ill request the presl.dents 
~pproval tor tne flight through theottlco ot ·selene- and 
. '.- . --'--'- .- "," ... -....... -... -- ..... -

:. .. . 
·T~C·!'lOOlogY Policy. The Director is authorized to rerider 
approval for such launchinas, unless he considers it 
advisable to fon"ard the m~tter to the President for 
decision. 

Zbigniew Brzeiinski 
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.---'>-- . Natio~al Aeronautics and 
Spac~ Administration 

Office of the Administrator. 
Washington. DC 20546-0001 

The Honorable John H: Gibbons 
Assistant to the President 

for Science and Technology 
Executive·Office of the President 
Washington, DC 20500 

Dear Dr. Gibbons: 

--

NASA. currently uses the National Aeronautics and Space 
Council (NASC) document, "Nuclear Safety Review and Approval 
Procedures for Minor Radioactive Sources in Space operations," 
dated June 16,' 1970. In an effort to consolidate rep'orting 
requirements with other U.S. Government agencies, NASA has 
worked closely with the U.S. Air Force (USAF) 'Safety Agency to 
consolidate NASA and USAF reporting requirements for planned 
launches of radioisotopes into space. 

NASA respectfully requests your concurrence to use the 
radioisotope quantity limits specified. in Appendix A of the 
Air .. Force Instruction 91:-'110, dated' March 1994., in li~u of 
those specified in Append~ces A, B,and C of the referenced. 
NASC document. NASA believes that these limits are more 
representative of tne potential hazard of using radioisotopes 
in space. In addition, this will allow a common set of 
reporting limits within NASA and the Department of Defense, 
as well as those currently used by the Department of 
Transportation for ground and air transport of radioisotopes. . . . 

If you have any questions regarding this change, please 
do not hesitate to contact John Lyver of the Safety and Mission 
Assurance Office at 358-1155. 

Daniel S. Goldin 
Administrator' 



ASSISTANT TO THE SECRETARY OF DEFENSE 
3050 DEFENSE PENTAGON 

'WASHINGTON, DC 20301·3050 

DEC 141994 
ATOMIC ENERGY 

Dr. Frank von Hippel 
Office of Science and Technol9GY Policy 
Executive Office of the President 
Old Executive Office Building 
Washington, DC 20506 

Dear Dr. von Hippel: 

The current requirements for reviewing,processmg, reporting, and 
authorizing the use of minor radioactive sources iri space operations are specified in 
Department of Defense Directive (DoDD) 3200.11, "Major Range and Test Facility 
Base," September 29, 1980. This directive incorporates the categorization of 
radioisotopes and space launch approval procedures outlined in the 1970 National 
Aeronautics and Space Council (NASC) document "Nuclear Safety Review and 
Approval Procedures for Minor Radioactive Sources in Space Operations." The 1970 
NASCguidance is outdated and inconsistent with current national and 
international radiation protection policies. . 

The Air Force has submitted a proposal to change the NASC guidance 
(enclosed); I concur with this proposal. In contrast to the 1970 guidance, the 
proposed nuclear safety review and approval procedures equate the space use of . 
minor radioactive sources to specific radiation doses and to quantities of radioactive 
materials recognized by national and international communities. Through this 
improved categorization of the associated radiological risks, the proposed 
replacement guidance enhances overall safety in the use of radioisotopes in space 
operations. 

Thank you for your assistance in updating the 1970NASC guidance. My 
action officer is Major Rex R. Kiziah, (703) 697-3575 .. 

. Sincerely, 

Enclosure 



.' 

EXECUTIVE OFFICE OF THE PRESIDENT· 
OFFICE OF SCIENCE AND TECHNOLOGY POLlCY.t. _ . 

... WASHINGTON. D.C. 20500 /.: '1 """'0 

/.t1P-%:EI "v,-HA-, fl'P "" 1.-..1 . a7~' 
o:.s r7 . /" ? 1AT1 . ~ ·,?W tv;-

March 22, 1995 
~ u vt: Col 4 Jt.1l7 fI'<1 a 

I"'· . 

MEMORANDUM FOR: JOHNGIDBONS 

FROM: JANEWAL~'II . 

CONFoRk?G REQuIREMENTS FOR THE LAUNCH OF 
. RADIOACTIVE SOURCES INTO SPACE 

SUBJECT: 

The NASA Administrator and Assistant to the Secretary of Defense for Atomic Energy 
ruive both separately requested your assistance in updating the technical criteria for the launch of 
radioactive sources into spac~ ~ntained in NSCIPD-25. This 1977 Directive requires the 
President's approval for launches containing radioactive materials in excess of quantities specified. 
in a 1970 N~C (National Aeronautics and Space Council) docw:i:lent. It is the 1970 NASC 
radioisotope lisi that is specifically outdated, and does not reflect current national and 
international radiation protection guidelines. 

. . 

. We have reviewed this list with an interagency group consisting of members of the 
Departments of Defense, Energy and NASA The 1970 NASC list was derived from 1967lAEA 
regulations - then the most current international guidance. Since that time, improved 
categorizations of radiological risk have resulted in several updates to the lAEA lists: As an . 
example of why an update is necessary, NASA recently used a small Ca41 calibration source on a 
sounding rocket experiment. Ca41 is not mentioned in the 1970 NASC document, but is in the . 
more complete 1985 IAEA regulations. 

This is also an opportunity to make dear INSRP (Interagency Nuclear Safety Review 
Panel) reporting arrangements that were a past source of confusion, and to reflect the recent 
strengiliemng of the independent sat'ety reVIew function. None of the proposed changes Will 
. affect the Cassini mission in anyway. 

Recommendation: Sign the attached letter to the National Security Advisor proposing changes 
to NSCIPD-25. 

Attachments: 
Proposed Letter to Tony Lake 
Explanation of Proposed Changes to NSCIPD-i5 
Paragraph 9, NSCIPD-25 
NASA Administrator Letter Dec. 14, .1994 
ASD (AE) Letter Dec. 14, 1994 



Explanation of Proposed Changes to Paragraph 9, ofNSCIPD-25 (proposed deletions to current 
text are struck through, proposed additions are in italics) 

1. . Proposed modificationto radioisotope limits: 
A separate procedure will be followed for launching space nuclear systenis .. An 
environmental impact statement or nuclear safety evaluation report, as appropriate, will be . 
prepared. III additioR; The President's approval is required for launches of spac~raft 
utilizing reactors and other devices. with a potential for criticality and radioactive sources 
containing more than 20euries of material ill RadiotOJuerty GrOHPS I. and II and fer more 
than 200 ruries of~erial iIl'Radiotffirieity GroHflS ill and IV (as gp.'ea ill table I of the 
NASC report ofimie Hi, 1970 Oil "NHelear SafetyR~ew aad Approval Pr06e~s. " 
total quantities greater than 1,000 times the A2 value listed in Table lafthe: 
International Atomic Energy Agency's Safety Series No.6, Regulations for the Safe 
Transport of Radioactive Materials, 1985 Edition (as ammended 1990). For 
radioisotopes whose A2 value is unlimited, a value of 4xl0·2 TeraBecquerels (Tbq) (1.0 
Curie) shall be used as the A2 value. . 

Rationale: Ensure any deVice with the potential for achieveing criticality is included. 
The A2 value is the quantity of isotope that the IAEA considers may undergo ground, .sea or air 
shipment without special packaging. There are no specific IAEA standards for space launch. 
This replaces the U.S. space launch standard based on a 1970 NASC list (which also used 1,000 
times the then comparable ~ equivilent) with a comparable 1990 IAEA standard. For PU238, the ' 
most important isotope, the 1970 NASC document required the President's approval for more 
than 20 CQries ofPu238

• With the proposed change, the President's approval is required for more . 
than 5.4 curies. The smailestquantity ofPu238 used in space is 35 curies in a single Radioisotope 
Heat Unit -- used for thermal spacecraft control. A few isotopes have undesignated A2 values. 
Most notable of these is depleted uranium, which is used m mock warhead testing. For these 
cases the interagen'Cy group recomni:ended assigning alimit 00.0 Curies. 

2. Proposed Modification 

, Launch of sources containing quantities greater than 0.1 percent of the A2 value 
from this table will be forecastedquarterly to the Office of Science and Technology 
Policy (OS1P). This report is for information, and is not intended to introduce a new 
approval procedure. 

Rationale: The 1970' NASC document required that launches containing these amounts of 
material be forecasted quarterly to the OSTP. NASA; DoC and DoD provide these forecasts 
regularly, citing the 1970 NASC guidance. This language is copied from the NASC 
document and is intended to ensure that the EOP is notified as a matter of courtesy on 
launches contaiillng more than 1/1000 the amount of material that the IAEA considers to not 
require special packaging before it is launched into space, since it has the potential of 
reentering on another nation's territory. 



.' 

3. Proposed Modification 

An ad hoe Interagency Nuclear Safet Review Panel which will report to t 
TP d COnsIStIng of members from the De artment of Defense, D ent of· 

Ener and National-Aeronautics and Space Adniinistration and e Environmenta 
rotection Agenc 'U evaluate the risks associated with the missions requiring the 

President's approval and prepare a Nuclear Safety Evaluation Report. . The .Nuclear 
Regulatory Commission shEll:Jld be reEiUested te will parti~ipate as aB ebse£¥era 

... technical advisor to the panel as when appropriate. The head of the sponsoring 
agency wiUrequest the President's approval for the flight through the Office of 
Science and Technology Policy. The Director is authorized to render approval for 
such launchings, unless he considers it advisable to forward the matter to the President 
for a decision.· . I 7 u ..... ?\,. .. ~ .......... 1"- 1-\.", 

'/' '4"-"- eu.L ~o t. • 

Rationale: Reflects recent strengthening of the independent safety review process, and clarifies 
the panels reporting task to prepare a safety evaluation report for the OSTP Director. 

, . 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF SCIENCE AND TECHNOLOGY POLICY 

WASHINGTON, D.C. 20500 

March 22, 1995 

MEMORANDUM FOR: ANTHONY LAKE 

J~HN H. GmBON~ FROM: 

--

SUBJECT: PROPOSED UPDATE TO NATIONAL SECURiTY COUNCiL 
PRESIDENTIAL DIRECTIVE 25 (1977) 

Both NASA and the Department of Defense have requested my assistance in modifYing 
the directive as it relates to the methods of determining when Presidential approval is required. 
Specifically, the directive currently states that; 

., the President's approval is required for launches of spacecraft utilizing radioactive 
sources containing more than 200 curies of material in Radiotoxicity Groups ill and IV 
(as given in Table I of the NASC report of June 16, 1970) 

We have convened a technical agency group that concurs with the NASA and DoD advice 
that the NASC guidance is inconsistent with current national and international radiation protection 
measures. Consequently, I recommend that this isotope list be replaced with reference to a 
current International Atomic Energy Agency list.(l also recommend updating the PD to clarifY J 
reporting arrangements and to reflect strengthening of the inde endent safet rocess that we 
have egun or assm!. ro osed modification to ara a of the PD that will tec . cally 
update the approval procedure and conform it to current practices is attached (TAB A). 

I appreciate your assistance in modifying the directive to reflect current practice. I have 
asked Jane Wales to facilitate this proposed update with NSC staff. 

Attachment: 
Proposed Modification to PDINSC-25 



t, • 

Proposed Modifications to Paragraph 9 ofPDINSC-25 (1977) 

9. A separate procedure will be followed for launching space nuclear systems. An environm'ental 
impact statement or"nuclear safety evaluation report, as appropriate, win be prepared.,.......,Ia 
edditien, The President's approval is required for launches of spacecraft utilizing reactors and 
other devices with a potential jor criticality and radioactive sOUfces containing mere than ~ 
ewies efmaterial iaRadietexieity Graul's I aad n aad fur mere than 200 ewies efmaterial ia 
Radietexisity Grel:lfls ill aad IV (es U/en ia table I efthe NI\SC £ePert efJene Hi, 1970 en 
'~lueleer Safety R~ew aad Apprevel PEesedures. " total quaniities greater. than 1,000 times' the 
Az' value listed in Table I of the llitenultionaI Atomic Energy Agency's SafetySeries No.6, 
Regulations for the Safe Transport of Radioactive Materia1s, 1985 Edition (as' ammended . 
1990). lAunch' of sources containing quantities greater than 0.1 percent of the Az' value from 
this table will be forecasted quarterly to the Office of Science and Technology I'olicy (OSTP). 

e' i1 is for info~n, and is not inte .' rocedure. An 
ad lies In gency Nuclear Safety Review Pane ,hichwillreport to the OS!,P d consis~g 

ers from the Department of Defense, Department of rgy, onal Aeronautlcs 
and Space Administration and the Environmental Protection ency will evaluate the risks 
associated with the missions requiring the President's appr~ and prepare a Nuclear Safety 
Evaluation Report. The Nuclear Regulatory eomnlission will participate 
as 11ft ebserver a technical advisor to the panel as When appr priate.· The head of the 
sponsoring agency will request the President's approval for flight through the Office of 
Science and Technology Policy. The Director is authorized t render approval for such 
launchings, unless he considers it advisable to forward the tter to the President for a decision. 
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Office of the General Counsel 

Washington. DC 20546 

FA:~S~ COVER SI!EET 

1i + LEAD 

Name: ~ 

H;EWif 61 Gtnkl f) ttl; lu,lt Phone: tff tf - 7~t£f Y 
FAX No. . 7 ?:If'" L~ 11 . 

MESSAGE: 

~~~T: ~ne infozmation contained in tbi8 ~ac$imila aessage is intended only for the 
u.se of the incUv!dual' to wnOJll it: .18 addre3.s~ and lIIay c:oDU.:in inroZ1llation that is 
privileged and confidential. If the rea~er of this ..... ge is not tn. intended reCipient, 
you are hereby notified that .ny cUss4UflilUJtion, distribution or copyi.ng of this 
cO/D1lIunication is strictly proh1blt:ed. zr you bave receJ.ved thi" em"""'"" ..... "" ...... ., D~.A_ 
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AnoUEY.cLIENT PRIVILEGED 
BY FACSIMILE 

September 7, 1995 

NOTE TO: Ms. Elena Kagan 

FROM: Sara Najjar-Wilson 

Re: PD/NSC~25 

For your information and appropriate considerations, enclosed 
are some of the "talking points" Bev Cook and I promised you 
as a result of our conversation on August 29, 1995. 

Thank you very much for your assistance. We look forward to 
again hearing from you. 

~ 
Sara 

Enclosure (3pp) 

cc(by fax, with enclosure) I 

DoE/NE-50/Ms. Cook 

A1TOIIEY.cU£NT PRIVILEGED 

200'39t1d SlOH tlStiN WOCl::l 1>1:11 £6. L d3S 



AlTORNEY-CUENT PRIVILEGED 
IMPlICATIONS Of CHANGES/LotI,STICS 

Currently fOllowed (Old) Process:' 

. a) NASA dec1des a .1s5fon may requ1re a nuclear system (final selection of power 
syst.. is made after the Environmental Impact Statement, a separate' process); 
requests a launch vehicle froD DOD and nuclear power systell frOll DOE. 
Memorandums of Understanding are signed. NASA has responsibility for 
coord1aating INSRP activities, all three agencies have responsibilfty for public 
1 nforut 10ft. . 

b) DOE IIImS (maintains title to) the nuclear 1Daterials. NASA is the user agency, 
DOD proVides the launch vehicle; therefore .all three agencies are concerned about 
launch safetl and hive agency requirements for safety analysiS. 

c) User agency '(NASA) formally requests support ageneies' (DOE. DOD) to provid~ . 
a coordinator for the Interagency Nuclear Safety Review .Panel (INSRP) for the 
tili ss10n. NRC and EPA ·may be asked to partiCipate if appropr1ate, 

d) Support agenctes (DOE. DOD) reply to the reqUest frOll the User agency (NASA). 

e) DOE eOnt.ra(.:tor conducts the safety. analysis, with 1nput frOll NASA and DOD 
contractoTs·. ' . 

f) DDE Requirements 

(1) fl'Olll OOE/NASA Memorandum of Understanding Concem1~g Radioisotope 
Power SystaRs for space M1$$lons. July 19,1:-

-DOE "n1 retain title to the radioisotope power systems at all 
t1l18s. -. : ,I I " . 

-DOE .,111 be responsible for: _ 
- Designtng. developing. fabricating •. evaluating. testing. and 
delivering the R1Gs... ' 
- Providing (with the assistance of NASA _ad any other appropriate 
ogenc1es) an evaluation of'h4lards involved for credtbl~ nuclear 

.incidents (e.g., ·S~fety Analyses Report) ~ ... 
. I 

(2) DOE un follow the OOE order.on Nuc;lear Safety Analys;s Reports 
(DOE 5480.U, 4-30-92): .•.• nllclear fac111ties and operations IllUst be­
analyzed to 1dentify all huards and·~tential accidents associated 
with the fac111ty.~.The· re~ults of these analyses are, to be 
doCtDeftted in SARs ••• _ to be approved by DOE. The Program 
secretar1al Officer shall 1lsw. a Safety Evaluation Report (SER) 
that cIo~nts the bases upon wbich the approvals have been lUde. 

g) The INSRP •. with coordinators from the three agencies, writes' a johlt Safety 
EvalUltion Report (SER) to support the approval of the SAR by the ~~nt1es. . ' 

h) The SER 1$ given to the agencies, and to OSTP far info~tion. 
. . 

t) The support apnciu (DOE, 1m) tnfor. the User qeney (NASA) of their opinion 
on *he safeb af the launch, with ·the DOE approved SAl (with the SER IS a baSis 
for approval) a. backup. . . . 

800'39t1d SHIH I:IStlN WOCl.:l 111 : 1 1 56, L d 35 



anORNEY-CUERT PRIVILEGE!) 
.. 

j) The User agency (NASA>. requests nI,Iclear 1aIWCh safety approval frOll ihe 
President through OSTP. using the SAR. SER. and support agency letters as backup 
Information. . 

. '. 
Key Points: IHSR~ is constUuted to support a specific launch. OSTP does not have 
a separate or ostensible role until the User agency (NASA) requests nuclear 
launch safety approval. although OSTP is kept informed throughou~ the process. 

May 1995 Proposed PJ:oces~ 

Changes: lNSRP is a standing group (not. ad hoc). reporting to OSTP. The SER is 
in support of OSTP. not the agencies. INSRP 110 longer supports the separate 
agellCY requirements, but rather OSTP requirements (what are they1). £PA added 
as i alelJi;er.· \ '. 

a) NASA decides a lIisston' may required i nuclear system; requests a launch' 
vehicle fl'Oll DOD and nuclear power syst8111 from DOE. Mealora~dWIIS of Understanding 
are signed. When does OSTP actfvitx begin? When should the sponsoring agency 
(NASA) inform OSTPthat a m15ston IIil.Y t:equire •. nu<:Jear system? In the 881'11 
design phase? After Record of DecisiOn from £IS? (NASA does not officially 
reques1: to laullch the nuclear aterials until .after all of the analysis has been' 
COIIlIl eted. ) . 

. . 
b) DOE awns the nuclear materials, therefore DOE orders 1II&5t be followed • .DOE: 
must have an SAR for the nuclear power .systea, and- an SER that documents the 
basis for DOE approvil of the SAR. . 

e) DOE, NASA. and DOD decides whether the SER is sufficient to doculllent the bases 
upon .micb the agency approval of the ~ SAA have beaq lllde. Is the SER an OSTP 
dOCUllQnt? . If the OSTP SEI 15 nOt a User agency docwaent, each of the three 
agencies Ia¥ have to generate SEas. 

d) OSTP requests (each year?) that agencies provide someone to support the IHSRP 
activiUes, whatever they lIlY be, regardless of the need (number and timing of 
miss10ns) for that specific year (although it WOuld now.not be an Interagency· 
gl'Oup, but.a OSTP grouP. so tllhat will 1'0U call tt?). Vhofunds the consultants 
to thtI INSRP coordinators? ,(currentl, about .50 consultants, supported by funds 

. frCIIIl the three agenciu.) Wnl EPA berequtred to p~Yide some of the support? 
.,111 funds be t"an$fel'Nd from the .agencies to OSTP? How would this be 
accomplished? Has OSTP budgeted for th1$ .process? -

e) Wnl 0SlP- provide nuclear .launch safetyapproYal' based on the SER before 
letters are sent to NASA bl DOE and 'DOD. and before NASA asks the President far 

. launch 'PPTOVal? on what basis would OSTP act if it "-d not received nuclear 
.. launch safet.J approval request froII NASA? . 

Key Points: Several S£Rs IIa.Y baYe to be written to IlBet agency r&QIltre.:.ents. " 't 
defeating the oMgin.' purpose of fGrm1ng ·the .1NSRP. OSTP bec:onlas part of the ..J 
progr_. not i review and approval role.. Funding responsibility for· JNSRP is 

. unclear. OSTP is not a stgnatoY'1of aQ a's, and there is no separate MOU ~th 
OSTP. . . 

5J.0H 1::j51::jN WO~:I ~ I : I I ~6. L d 35 
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... AlTORN£y.cU£NT PRIVILEGED 
P R I V I LEG E D P R I V I LEG E D P R I V I LEG E D 

o How litigation becomes different 

1\ 

1. Focus on the Executive Office of the President (EOP) 

Explanation of midstream changes to PD's paragraph 9 

2. 

Disclosure of inaccurate representation in 
introduction ~o revision of PO's paragraph 9. 

Disclosure of i~ternal Executive Branch (intra- and 
inter-agency) conflicts. 

Premature discovery of factual information that is 
relevant but incomplete, inaccurate, or biased. 

Discovery requests directed to the EOP. 

Charges against the EOP for violating the Government in 
the Sunshine Act, the Federal Adviso~ committee Act, 
and the Administrative Procedures Act. 

}.1~· 
~' It 

Panels no longer in an ad hoc status or ad hoc role, 
to evaluate the nuclear launch safety analysis of 
the program office of the mission agency, for the 
mission agency,. on a mission by mission basis. 

OSTP role preempts the mission agency and 
prior to the~st of the mission agency; no 
longer a h~ of interagency document or 
consideration of mission agency recommendation. 

OSTP role outside· the charter of the panels by 
the mission agency or the interagency coordination 
and funding - i.e., DoE (nuclear material "owner"), 
DoD (launch vehicle or range Uowner"), NASA (mission 
agency) . 

3. FOIA challenges against the EOP (OSTP) for reports 
submitted to and preemptively accepted by OSTP that are 
essentially predecisional NASA or DoE reports and not 
final documents until accepted by the mission agency. 

4. Role of the EOP (OSTP &: NSC) as declarants/witnesses 
in litigation against the mission agenoy. 

ATrORNEY.cUEIT PRIVILEGED 

£00' 3EH;d 
S.lOH t;st;N WO~::I 91 :11 £6. L d3S 
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, . 
~ .. ...;,~ . National Aeronautics and 

Spac~ Administration 

Office of the Administrator 
Washington, DC 20546-0001 

The Honorable John H: Gibbons 
Assistant to the President 

for Science and Technology 
Executive Office of the President 
washington, DC 20500 

Dear Dr. Gibbons: 

NASA currently uses the National Aeroriautics and Space 
Council (NASC) document, "Nuclear Safety Review and Approval 
Procedures for Minor Radioactive Sources in Space operations," 
dated June 16,' 1970. In an effort to consolidate rep'orting 
requirements with other U~S. Government agencies, NASA has 
worked closely with the U.S. Air Force (USAF) Safety Agency to 
consolidate NASA and USAF reporting requirements for planned 
launches of radioisotopes into space. 

NASA respectfully requests your concurrence to use the 
radioisotope quantity :limits specified,inAppendix A of the 
Air Force Instruction 91-110, dated'March 1994, in lieu of 
those specified in Append,ices A, B,and C of the referenced, 
NASC document. NASA believes that these limits are more 
representative of tqe potential hazard of using radioisotopes 
in space •. In addition, this will 'allow a commc;m set of . 
reporting limits witqinNASA and the Department of Defense, 
as well as those currently used by the Department of 
Transportation for ground,and air transport of radioisotopes. 

If you have any questions regarding this change, please 
do not hesitate to contact John Lyver of the Safety and Mission 
Assurance Office at 358-1155. 

Daniel S. Goldin 
Administrator 



ASSISTANT TO THE SECRETARY OF DEFENSE 
3050 DEFENSE PENTAGON 

WASHINGTON. DC 20301·3050 

DEC 14199, 
ATOMIC ENERGY 

Dr. Frank von Hippel 
Office of Science and Technol.9gy Policy 
Executive Office of the President . 
Old Executive Office Building . 
Washington, DC 20506 

Dear Dr. von Hippel: 

The current requirements for reviewing,. processing, reporting, and 
authorizing the use of minor radioactive sources i.ri space operations are specified in 
Department of Defense Directive (0000) 3200.11, "Major Range and Test Facility 
Base," September 29, 1980. 1his directive incorporates the categorization of 
radioisotopes and space launch approval procedures outlined in the 1970 National 
Aeronautics and Space Council (NASq document "Nuclear Safety Review and 
Approval Procedures for Minor Radioactive Sources in Space Operations." The 1970 
NASCguidance is outdated and inconsistent with current national and 
international radiation protection policies. 

The Air Force has submitted a proposal to change the NASC guidance 
(enclosed). I concur with this proposal. In contrast to the 1970 guidance, the 
proposed nuclear safety review and approval procedures equate the space use of . 
minor radioactive sources to specific radiation doses and to quantities of radioactive 
materials recognized by national and international communities. Through this 
improved categorization of the associated radiological risks, the proposed 
replacement guidance enhances overall safety in the use of radioisotopes in space 
operations. 

. Thank you for your assistance in updating the 1970 NASC guidance. My 
action officer is Major Rex R. Kiziah, (703) 697-3575 .. 

. Sincerely, 

Enclosure 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF SCIENCE AND TECHNOLOGY POLICY f" _ . 

WASHINGTON. D.C. 20500 '1 """0 

. /,;f#'-~e, /V~A-, J'p J.,' a?~' 

March 22, 1995 
o~~~ u<ot!~ ;.?? w-J .Iv .-..J 7 .4wt'(J 

I - IN re'1l- . 

JOHN GmBONS 

J~W~~~ '.. 

CONFO~G REQ~NTS FOR THE LAUNCH OF . 
. RADIOACTIVE SOURCES INTO SPACE 

The NASA Administrator and Assistant to the Secretary of Defense for Atomic Energy 
have both separately requested your assistance in updating the technical criteria for the launch of 
radioactive sources into spa~ contained in NSCIPD-2S. This 1977 Directive requires the 
President's approval for launches containing radioactive materials in excess of quantities specified 
in a 1970 NASC (National Aeronautics and Space Council) document. It is the 1970 NASC 
radioisotope list that is specifically outdated, and does not reflect current national and 
international radiation protection guidelines. 

We have reviewed this list with an interagency group consisting of members of the 
Departments of Defense, Energy and NASA The 1970 NASC list was derived from 1967 IAEA 
regulations - then the most current international guidance. Since that time, improved 
categorizations of radiological risk have resulted in several updates to the IAEA lists. AI> an 
example of why an update is necessary, NASA recently used a small Ca4l calibration source on a 
sounding rocket experiment. Ca4l is not mentioned in the 1970 NASC document~ but is in the 
more complete 1985 IAEA regulations. 

This is also an opportunity to make clear INSRP (Interagency Nuclear Safety Review 
Panel) reporting arrangements that were a past source of confusion, and to reflect the recent 

. strengtherung of the mdependent safety reView function. None of the proposed changes WIll 
affect the Cassini mission in anyway. 

Recommendation: Sign the attached letter to the National Security Advisor proposing changes 
to NSCIPD-25. 

Attachments: 
Proposed Letter to Tony Lake 
Explanation of Proposed Changes to NSCIPD-2S 
Paragraph 9, NSCIPD-2S 
NASA Administrator Letter Dec. 14, 1994 
ASD (AE) Letter Dec. 14, 1994 



Explanation of Proposed Changes to Paragraph 9, ofNSCIPD-25 (proposed deletions to current 
text are struck through, proposed additions are in italics) 

1. Proposed modification to radioisotope limits: . 
A separate procedure will be followed for launching space nuclear systems. An 
environmental impact statement or nuclear safety evaluation report, as appropriate, will be . 
prepared. In aeldition; The President's approval is required for launches of spa~raft 
utilizing reactors and other devices with a potentral for criticality and radioactive sources 
containing more than 20 euries of material in Raeliotoxieity GrOlipS I. Mel II. ene\ for more 
than 200 ruries ofm~erial in Raeliotoxieity GrOIiPS III anel IV (as gi'/es is table I efthe 
NASC report efilise Hi, 1970 os ''}of lie lear Safety R~liew anel Approval Preeeellifes." 
total quantities greater than 1,000 times the A2 value listed in Table I of the , 
International Atomic Energy Agency's Safety Series No.6, Regulations for the Safe 
Transport of Radioactive Materials, 1985 Edition (as ammended 1990). For 
radioisotopes whose A2 value is unlimited, a value of 4xl0·2 TeraBecquerels (Fbq) (J.O 
Curie) shall be used as the A2 value. . 

Rationale: Ensure any device with the potential for achieveing criticality is included. 
The ~ value is the quantity of isotope that the IAEA considers may undergo ground, .sea or air 
shipment without special packaging. There are no specific IAEA standards for space launch. 
This replaces the U.S. space launch standard based on a 1970 NASC list (which also used 1,000 
times the then comparable ~ equivilent) with a comparable 1990 IAEA standard. For Pu23S

, the 
most important isotope, the 1970 NASC document required the President's approval for more 
than 20 curies ofPu23s

• With the proposed change, the President's approval is required for more 
than 5.4 curies. The smallest quantity ofPu23s used in space is 35 curies in a single Radioisotope 
Heat Unit - used for thenilal spacecraft cotttroi. A few isotopes have undesignated A2 val1,les. 
Most notable of these is depleted uranium, which is used in mock warhead testing. For these 
cases the interagency group recoJ1ll1lended assigning a limit ofl.0 Curies. 

2. Proposed Modification 

Launch of sources containing quantities greater than 0.1 percent of the A2 value 
from this table will be forecasted quarterly to the Office of Science and Technology 
Policy (OSTP). This report is for in/ormation, and is not intended to introduce a new 
approval procedure. 

Rationale: The 1970 NASC document required that launches containing these amounts of 
material be forecasted quarterly to the OSTP. NASA; DoC and DoD provide these forecasts 
regularly, citing the 1970 NASC guidance. This language is copied from the NASC 
document and is intended to ensure that the EOP is notified as a matter of courtesy on 
launches contairung more than 1/1000 the amount of material that the IAEA considers to not 
require special packaging before it is launched into space, since it has the potential of 
reentering on another nation's territory. 



3. Proposed Modification 

An ad flee Interagency Nuclear Safet Review Panel which will report 10 1 

TP d consistIng of members from the De artment of Defense, Dent of 
and National-Aeronautics and Space Adniinistration and e Environmenla 

rolection Agenc ·11 evaluate the risks associated with the missions requiring the 
President's approval and prepare a Nuclear Safety Evaluation Re ort .. The .Nuclear 
Regulatory ommission shel:lld be retJl:lested to will partic;ipate as &B obsefi'er a 
technical advisor to the panel as when appropriate. The head of the sponsoring 
agency will request the President's approval for the flight through the Office of 
Science and Technology Policy. The Director is authorized to render approval for 
such launchings, unless he considers it advisable to forward the matter to the President 

for a decision. 7 t.. ...... ? ~ ,",0-......4 t'\. 1.1.0 
. ,"1 

./' '<.AA.\-&A. e....L ...... ot. 
Rationale: Reflects recent strengthening of the independent safety review process, and clarifies 

the panels reporting task to prepare a safety evaluation report for the OSTP Director· 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF SCIENCE AND TECHNOLOGY POLICY 

WASHINGTON, D.C. 20500 

March 22, 1995 

MEMORANDUM FOR: ANTHONY LAKE 

JOHN H. GmBON~ FROM: 

. -

SUBJECT: PROPOSED UPDATE TO NATIONAL SECURITY COUNCIL 
PRESIDENTIAL DIRECTIVE 25 (1977) 

Both NASA and the Department of Defense have requested my assistance in modifying 
the directive as it relates to the methods of determining when Presidential approval is required. 
Specifically, the directive currently states that; 

.. the President's approval is required for launches of spacecraft utilizing radioactive 
sources containing more than 200 curies of material in Radiotoxicity Groups ill and IV 
(as given in Table I of the NASC report of June 16, 1970) 

We have convened a technical agency group that concurs ~th the NASA and DoD advice 
that the NASC guidance is inconsistent with current national and international radiation protection 
measures. Consequently, I recommend that this isotope list be replaced with reference to a 
current International Atomic Energy Agency list.Cl also recommend updating the PD to clarify J 
reporting arrangements and to reflect strengthening of the inde endent safet cocess that we 
have egun or aSSlID. co osed modification to ara of the PD that will tec 'cally 
up ate e approval procedure and conform it to current practices is attached (TAB A). 

I appreciate your assistance in modifying the directive to reflect current practice. I have 
asked Jane Wales to facilitate this proposed update with NSC staff. 

Attachment: 
Proposed Modification to PDINSC-25 



Proposed Modifications to· Paragraph 9 ofPD/NSC-25 (1977) 

9. A separate procedure will be followed for launching space nuclear systems. An environm'ental 
impact statement or·nuclear safety evaluation report, as appropriate, will be prepared:-In 
edWtiea; The President's approval is required for launches of spacecraft utilizing reactors and 
other devices with a potential for criticality and radioactive so~ces containing mere thaa ;w 
·eenes efmateFial in RMieteJlieity Greeps I ftftd II &ad fer mere thea 200 euries efmaterial in 
RedieteJlieity Gre\:JfJS ill end IV (as g¥.·en in table I efthe NARC repert efJooe Hi, 1970 en . 
''Naeleer Safety Review &ad AflfJfer.'8l PreeeEillres." total quantities greater. than J,OOO times the 
A, value listed in TObie I of the ltitemationaJ Atomic Energy Agency's SafetySeries No.6, 
Regulations for the Safe Transport of Radioactive MaterioJs, 1985 Edition (as ammended . 
1990). Launch of sources containing quantities gretiter than 0.1 percent of the A ,· value from 
this table will be forecasted quarterly to the Office of Science and Technology Policy (OSTP). 

e· rt is for inf017t1f11ion, and is not inte •. rocedure. An 
oohOOfu ency Nuclear Safety Review Pane ~hich will report to the OSTP d consisting 
. ers from the Department of Defense, Department ofE rgy, onaI Aeronautics 

and Space Administration and the Environmental Protection ency will evaluate the risks 
associated with the missions requiring the Preside'!i's approv and prepare a Nuclear SafetY 
Evaluation Report. The Nuclear Regulatory Cominission will participate 
as ftft ooserYer a technical advisor to the panel as When appr priate.· The head of the 
sponsoring agency will request the President's approval for flight through the Office of 
Science and Technology Policy. The Director is authorized t render approval for such 
launchings, unless he considers it advisable to forward the tter to the President for a decision. 
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'Paragraph 9 of· graph below; 

9. for launching 
analysis or 

BDDrnnriate, will be 
red for launches 

devices with a 
sources containing 
the A% value 

Energy 
for the Safe 

Transport of Radioactive Materials, 1985 Edition (as amended 
1990). Launch of sources containing quantities greater than 
0.1 percent of the A2 value from this table will be 
forecasted quarterly to the Office of Science and Technology 
Policy (OsTP). This report is for information, and is not 
intended to introduce a new approval proc~re. An . 
I Nuclear Safety. Review Panel; pfCl:1 • .rill .re2Oru 

. ing of members t e Department of 

Space 
Agency, 
requiring 
Safety 
will participate 
appropriate. 
the President' 
of Science 
authorized 
considers 
Presiden 

, Nation ronautic~and. 
the Enviro 1 Protection 
risks with missions 

.r~nare a Nuclear 
gulatory Commission 

the panel as 
agency will request 
hrough the Office 
rector is 

ngs, unless he 
tar to the 

All other paragraphs of NSC/PD-25 (1977) remain unchanged and in 
force. 

FOR 
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AITORNEY-CUENT PRIVILEGED 
BY FACSIMILE 

September 7, 1995 

NOTE TO: Ms. Elena Kagan 

FROM: Sara Najjar-Wilson 

Re: PD/NSC~25 

For your information and appropriate considerations, enclosed 
are some of the Dtalking points R Bev Cook and I promised you 
as a result of our conversation on August 29, 1995. 

Thank you very much for your assistance. We look forward to 
again hearing from you. 

~ 
Sara 

Enclosure (3pp) 

cc(by fax, with enclosure): 

DoE/NE-SO/Ms. Cook 

AIIORIEy.cUEtlT PRIVILEGED 
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AlTORNEY-CLfENT PRIVILEGED 
IMPLICATIONS Of CHANGES/LOCI,STICS 

. Curn"t1 Y fg 11 pwed (OJ d) proc@ss:' 

a) NASA detides a mfl$10n may require i nuclear syst. (final seledion of power 
syste. 1s .ade after the Envlronsental Impact Statement, a separate, process); 
requests a launch vehitle fl'OiI DOD and, nutlear power 5YSt.. frOil DOE. 
Memorandums of Understanding are Signed. NASA has responsiblltty for 
coord1aating INSRP activities, all three agencies have responsibility for public 
1 nforutiOft. . 

b) DOE CMftS (maintains title to) the nuclear materials, NASA is the user agency, 
DOD provides the launch vehicle; therefore all three agentias are concerned about 
launch safetl and have agency requireaents for safety analysis. 

c) User agenQ '(NASA) formally t'equests support agencies (DOE, DOD) to pro'lide . 
a coordinator for the Interagency Nuclear Safety ReviewPan.l (INSRP) for the 
~i$sion. NRC and EPA ,may be asked'to participate if appropriate. , 

d) SUpport agencies (00£. DOD) reply to the reqUe$t h-oa the User ageney (AASA)_ 

e) DOE contractor conducts the safety,analysis. "ith input frOll NASA and DOD 
contractoT'S'. ' 

f) DOE Requfreaents 

(1) FI'OIII DO~ MemorandWl of Understanding Concern1~!J Radioisotope 
Power Systems for Space MiSSions, Ju1y 19,91:' 

-DOE "n1 retain title to theradio1sotope palller systems at all 
times.·, "I I , . 

-DOE ,,111 be re~pons1ble for: , 
- Destgning. developing. fabricating. evaluating, testing, and 
deHvering the RTGs... ' . , 
- Providing (with the assistance of NASA and any other appropriate 
fgAnc1es) an evaluation of'hllards involved for credtbl, nuclear 

.incidents (e.g., ,S~fety Analyses Report) •••• 
, . 

(2) DOE.ust follow the DOE Order on Nu~lea" Safety Analysis Reports 
(DOE 5480.23. 4'30-92): ••.• nuclear facilities and operations .ust be' 
analyzed to identify all huards and'"tent1al accidents associated 
with the facility .•• The , results of these analyses are, to be 
dOCllllellted in SARs •••• to be approved by DOE. The P\"ogram 
Secretarial Officer shall issue a Safety Evaluation Report (SER) 
that documents the bases upon wbich the approvals have been made. 

g) The INSRP. 'with coordinators from the three agencies. writes' a joint Safety 
Evaluation Report (SER) to support the approva1 of the SAR by the ~encies. 

, , , 
h) The SER 1$ given to the agen~i.s, and to OSTP for tnfo~tion. 

i) The support agencies (OOE.·[)(x)) info;' the User agency (NASA) of their opinion 
on the safetl af the llunch. w1t6the DOE approved SAR (v1th tbe SER as I bas1s 
for approval ~ II HCJwp. ' , . 

SlOH tlStit, wO;:J.:J vl:ll £6. L d3S 



AnORNEY-CUENT PRIVILEG£& 

j} T~e User agency (NASA). requests nI,Ielear lallJlcb safety approval frOli ilia 
Presldent through OSTP. using the SAR, SER, and support agency letters as backup 
tnfot"lllation. .. . 

Key Points: IHSRP is constituted -to support a specific launch. OSTP does IIOt have 
. It separate or ostensible role until the User agency (NASA) requests nuclear 
launch safety approval. although OSTP is kept 1nforaae<l throughou~ the process. 

May 1995 Proposed Process 

Changes: lHSRP is a standing group (not ad hoc). reporting toOSTP. The SER is 
in support of OSTP. not the agencies. INSRP no longer supports the separate 
agency requirements. but rather OSTP requirements (what are the)'?). OA added 
as a lllellber.' . \ '. 

a) NASA decides a lIissfon' ilia,)' required a nuclear sysum; requests a launch' 
vehicle froll COO and nuclear power systelll from DOE. MeaI.ora~UIIS of Understanding 
are signed. When does OSTP actfvttl begin? When should the sponsoring agency 
(NASA) inform OSTp·that a .isston ~ ~uire _,nuclear system? In the ea~ly 
design phase? After Record of Decision fr'OII £IS? . (NASA does not officially 
reques~ to launch the nuclear ater-fals until after an of the ualy~1s has been' 
cOII$leted.,· . 

b) DOE awns the nuclear lllaurials. therefore DOE orders 1Illst be followed • .DOE 
must have an SAR for the nuclear powersyste.. and· an SER that documents the 
basts for OOE approval of the SAR. . 

c) DO£, NASA, and DOD decides whether the SE.R fs sufficient to document the bases 
upon wh1cla the agency 4lPproval of the lU SAA have been .. de. Is the SER an OSTP 
docu.ent? . If the OSTP SEI 15 nOt a ~ser igancy document, each of the tht"ee 
agencies ~ have to generate SEas. 

d) OSTP requests (each year?) that agueies provide someone to support the INSRP 
activities, whatever they aay be. ~ardless of the need (nUlllber and tillfng of 
11lss10ns) for that specific year (although it would now.not be an tnterage~· 
group, but, OSTP 9J'CMIp, so tllbat will you call tt?). VIlofunds the consultants 
to ~ INSRP coof'dlnators1.(currentl, UoutSO consultants, St.Ipported by funds 

. frCIII the three agencies.) Wnl EPA berequtred to p~Y1cfa some of the support? 
11111 funds be tran$fel"l"ed from thelgenc1es to OSTP? How would tMs be 
acc~11shed? Has OSTP budgeted for this .process? . 

e) Will OSTP' provide nuclear ,launch safat.)' approval' based on the SER before 
letters Ire sent to NASA boY DOE tnd'DOD, and before NASA asks the President fa .. 

. launch approval? on what basis would OSTP act if it "-d not received nuclear 
.. 1 lUnd! safety approval request froll NASA? . 

Key Pofnts: Several SERs IIIa.Y have to be written to meet. agency l"equire.:ants, '\ / 
defeating the oMginal purpose of formfng ·the .1NSRP. 0S1P becoIDas part of the ~ 
progru. not , review and approval role., Fundfng nspon.lb111t,r for· JHSRP is 

. unclear. OSTP is not a signatol"Yof an,y JI)U's, and there is 110 separate MOU .-,th 
OSTP. ' , 

1>00' 391:ld SH)H I:lS\:IN wo~ ~ !:OI:II S6. L. d3S 



ATIORNEV.cUENl PRIVILEGED 
P R I V I LEG E D P R I V I LEG E D P R I V I LEG E D 

o How litigation becomes different 

1. Focus on the Executive Office of the President (EOP) 

2. 

3. 

4. 

S00'39tid 

Explanation of midstream changes to PD' B paragraph 9 ~r 

Disclosure of inaccurate representation in 
introduction to revision of PD's paragraph 9. 

Disclosure of internal Executive Branch (intra­
inter-agency) conflicts. 

Premature discovery of factual information that 
relevant but incomplete, inaccurate, or biased. 

Discovery requests directed to the EOP. 

~ Cl , 

i ~¥v'''\. 
\'-- IfvJ 

Charges against the EOP for violating the Government in 
the Sunshine Act, the Federal Advisory committee Act, 
and the Administrative Procedures Act. 

Panels no longer in an ad hoc status or ad hoc role, 
to evaluate the nuclear launch safety analysis of 
the prOgram office of the mission agency, for the 
mission agency, on a mission by mission basis. 

OSTP role preempts the mission agency and 
prior to the~st of the mission agency; no 
longer a ft~ of interagency document or 
consideration of mission agency recommendation. 

OSTP role outside, the charter of the panels by 
the mission agency or the interagency coordination 
and funding - i. e., DoE (nuclear material "owner"), 
DoD (launch vehicle or range "owner"), NJ\SA (mission 
agency) . . 

FOIA challenges against the EOP (OSTP) for reports 
submitted to and preemptively accepted by OSTP that are 
essentially predecisional NASA or DoE reports and not 
final documents until accepted by the mission agency. 

\\,.,/ 
Role of the EOP (OSTP &: NSC) as declarants/witnesses <, {I ~~\V'-
in litigation against the mission agency. K~ ~c vY-

e. \.l ~ 'x.J./' .)i\, L ~ u 

", ~ ~~ It'< 

ATTORItEY-CUENT PRIVILEGED c~ 
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No. 95-5057 Consolidated With No. 95-5061 

,IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUl:T 

SCOTT ARMSTRONG, et aI., 

Plaintiffs-Appellees, 
cross-Appellants, 

-v. "_ 

EXECUTIVE OFFICE OF THE PRESIDENT, et al., 

Defendants-Appellants, 
Cross-Appellees. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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Attorneys. Appellate Staff 
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CERTIFICATE AS TO PARtIES. RULINGS. AND RELATED CASES 

Pursuant to Rule 28(a)(1) of this Court, appellants submit 

the following certifications: 

PARTIES AND AMICI 

The plaintiffs-appellees are Scott Armstrong, a journalist, 

author, and founder of the National Security Archive, a non­

profit research library located in Washington, D.C.; the National 

Security Archive; the Center for National Security Studies, a 

non-profit research institute in Washington, D.C., operated as a 

project of the Fund for Peace, Inc.; Eddie Becker, a researcher 

and consultant to the National Security Archive; the American 

Historical Association; and the American Library Association. 

The named defendants-appellants are the Executive Office of 

the President; the National Security Council and the Office of 

Administration, components of the Executive Office of the 

President; the White House Communications Agency, an entity of 

the Department of Defense; and Trudy Peterson, Acting Archivist 

of the united States. The issues on appeal concern primarily 

defendant National Security Council. 

No amici appeared in the district court and· there are no 

amici in this appeal. 

RULINGS UNDER REVIEW 

The ruling under review is the district court's opinion and 

order entered on February 14, 1995 (Richey, J.) (JA 175-284). 

Plaintiffs have also cross-appealed from this same decision. The 

case number in the district court is 89-142. The decision is 

unreported as of this date. 



• 

l 

RELATED CASES 

This case was previously before this Court in Armstrong v. 

BY§h, No. 90-5173, reported at 924 F.2d 282 (D.C. Cir. 1991); and 

Armstrong v. Executiye Office of the President, 1 F.3d 1274 (D.C. 

Cir. 1993). On March 1, 1995, this Court (Edwards, C.J., 

Silberman, Buckley) granted appellants' Emergency Motion for a 

stay Pending Appeal (JA 295). By order dated March 10, 1995, 

this Court on its own motion consolidated the appeal (No. 95-

5057) and cross-appeal (No. 95-5061). By order entered April 6, 

1995, this Court granted expedition of the appeal. 

Counsel are aware of no other related cases within the 

meaning of Rule 28(a)(1)(C). However, the issue presented in 

this appeal, whether the National Security Council is an "agency" 

within the meaning of the Freedom of Information Act (FOIA), 5 

U.S.C. 552(f), will affect all FOIA cases against the National 

Security. Council. Counsel are aware of the following FOIA cases 

pending in the United States District Court for the District of 

Columbia: 1) Computer Professionals for Social Responsibility v. 

National Security Agency. et al., No. 93-1074 (RHO); 2) William 

L. McKone v. NSA. NSC, Ciyil No. 90-2119 (TPJ), consolidated with 

McKone v. HABA, Ciyil No. 92-2178 (TPJ); 3) Anderson v. CIA. et 

Al., Civ. No. 94-2032 (JR); 4) Electronic Privacy InfOrmation 

Center v. National Security Council, No. 95-CV-0461 (55). Also 

pending is Gilmore y. Department of state. et al., Civil Action 

No. 95-1098 (N.D. CA.). 

Attorney 



APA 

ArlIlstrong 

ArlIlstrong 

CEA 

CEQ 

C.F.R. 

DCI 

FOIA 

ISOO 

JA 

NCS 

NSC 

NSDD 

OLC 

OMS 

OST 

POD 

Task Force 
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I 

II 

GLOSSARY 

Administrative Procedure Act 

Armstrong v. Bush, 924 F.2d 282 
(D.C. Cir. 1991) 

Armstrong v. Executive Office of the 
President, 1 F.3d 1274 (D.C. Cir. 1993) 

Council of Economic Advisors 

Council on Environmental Quality 

Code of Federal Regulations 

Director of Central Intelligence 

Freedom of Information Act 

Information Security Oversight Office 

Joint Appendix, including Exhibit Volumes 

National Communications system 

National Security Council 

National Security Decision Directive 

Office of Legal Counsel, United States 
Department of Justice 

Office of Management and Budget 

Office of Science and Technology 

Presidential Decision Directive 

Task Force on Requlatory Rellef created by 
President Reagan 



• 

• 

ftIILB 01" CONTBH'1'S 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED 
CASES 

GLOSSARY 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW . . . . . . 
STATUTES INVOLVED • • • • • . . . . . . . . . . . · . . . 
STATEMENT OF SUBJECT MATTER AND APPELLATE 

• 1 

• • • 1 

JURISDICTION • • • • • • • • • • • • • • • • • • • · . . . . • 2 

STATEMENT OF THE CASE • . . . . . . . . . . . . . . 
Nature of the Case .. . . . • • • • • · . . . 
Statement of Facts and Procedural History · . · . . 
A. THE NATIONAL SECURITY COUNCIL • • · . . . 
B. COURSE OF PROCEEDINGS · . . . · . . . 

1. 
2. 
3. 

Prior Proceedings ••• • • • • • • 
This Court's Remand in Armstrong II 
District Court Opinion On Remand · . . 

STANDARD OF REVIEW · . · . . · . . . 
SUMMARY OF ARGUMENT • . . . · . · . · . . . 
ARGUMENT · . . . . . . . . . . 

THE NATIONAL SECURITY COUNCIL IS NOT 
INDEPENDENT OF THE PRESIDENT AND THEREFORE 
IS NOT AN AGENCY WITHIN THE MEANING OF THE 

• • 2 

· . • 2 

• • • 2 

• • • 2 

• 3 

• • • 3 
• 4 

• • • 6 

• • • 7 

• • • 8 

12 

FOIA • • • • • • • • • • • • • • • • • · . . . . 12 

Introduction • • · . . . . . . . . . . . . . . 12 

I. 

II • 

THIS COURT LOOKS TO THE DEGREE OF 
INDEPENDENCE FROM THE PRESIDENT IN 
DETERMINING WHETHER AN ENTITY IS 
SUBJECT TO FOIA • • • • • • • • · . 
UNDER THIS COURT'S CRITERIA, THE 
NSC IS NOT INDEPENDENT OF THE 

· . . . . 

PRESIDENT • • • • • • • • • • • · . . . . . . 
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13 

18 



A. 

B. 

Because The President Is The 
Head Of The NSC And Controls 
Its Operation, The NSC Operates 
In The Closest Proximity To 
The President • • • • • • • • • · . . . . 
Neither The National Security 
Act Nor The President Has 
Delegated Any Functions To 
The NSC Other Than To Advise 
The President • • • • • • • • · . . . . . 
1. The Act delegates no 

independent authority to 
the NSC • • • • • • • • · . 

2. When the Council originated, 
President Truman determined 
that it would not be 
delegated independent 

. . . . 

18 

19 

20 

functions • • • • • • • • • • • •• 20 

3. 

4. 

No subsequent President 
has delegated to the NSC 
his constitutional powers 
over national security 
affairs •• • • • • • • · . . . . . 
The district court erred 
in holding that the NSC 
has been delegated 
independent authority • • • • · . . 
a. 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

Intelligence Activities • 

Protection of National 
security Information · . 

· . . 
· . . 
. . Telecommunications Policy • 

Emergency Preparedness . . . . 
Arms control Verification · . . 
Non-Proliferation • • · . . . . 
Public Diplomacy . . . . . . . 
Promulgation of Regulations . . 
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C. 

D. 

The Structure Of The NSC Reflects 
That It Is The Personal Tool 
Of The President • • • • • • • • . . . . 
Application Of The FOIA To The 
NSC Would Raise Siqnificant 
Separation Of Powers Concerns • . . . . . 

III. THE DISTRICT COURT ERRED IN HOLDING 
THE NSC' S RECORDKEEPING GUIDANCE 
ARBITRARY ANti CAPRICIOUS BECAUSE 
THE NSC HAD NOT ADEQUATELY EXPLAINED 
ITS "SUDDEN CHANGE" IN POSITION • • • . . . . 

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . 
CERTIFICATE OF SERVICE 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 95-5057 Consolidated With No. 95-5061 

SCOTT ARMSTRONG, et al., 

Plaintiffs-Appellees, 
Cross-appellants, 

v. 

EXECUTIVE OFFICE OF THE PRESIDENT, et al., 

Defendants-Appellants, 
Cross-appellees. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR THE APPELLANTS 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. Whether the National security Council is an "agency" 

within the meaning of the Freedom of Information Act, 5 U.S.C. 

552(f) • 

2. Whether the district court erred in holding the NSC's 

recordkeeping guidance was arbitrary and capricious because the 

NSC did not adequately explain its change in position. 

STATUTES INVOLVED 

Pertinent provisions of the National Security Act of 1947 

(50 U.S.C. 402 ~ ~.), the Presidential Records Act (44 u.s.c • 

2201 ~ ~.), the Federal Records Act (44 U.S.C. chapters 21, 

29, 31 and 33), the Freedom of Information Act (5 U.S.C. 552), 

and Executive Order 12,958 are contained in an Addendum to this 

brief. 



STATEMENT OF SUBJECT MATTER AND APPETJ·UE JURISDICTION 

The district court's jurisdiction was based on 28 U.S.C. 

1331 and 5 U.S.C. 552(a)(4)(B). Appellate jurisdiction lies 

under 28 U.S.C. 1292(a)(1). On February 22, 1995, defendants 

timely appealed the district court's February 14, 1995 order (JA 

285). 

STATEMENT OF THE CASE 

Nature of the Case. Defendants appeal from an order entered 

on February 14, 1995, by the district court (Richey, J.) holding 

that the National Security Council ("NSC") is an "agency" within 

the meaning of the Freedom of Information Act,S U.S.C. 552(f) 

("FOIA"), and ordering the NSC, with limited exceptions, to 

preserve its records in accordance with the Federal Records Act 

rather than the Presidential Records Act. Plaintiffs cross 

appeal the district court's ruling that, in "limited 

circumstances" when "high level officials" act solely to advise 

and assist the President, their records may be treated in 

accordance with the Presidential Records Act. 

Statement of Facts and Procedural Historv. 

A. THE NATIONAL SECURITY COUNCIL 

The National Security Council was created by the National 

Security Act of 1947, 61 Stat. 499 (1947) (codified at 50 U.S.C. 

402). Council membership and participants have changed somewhat 

since 1947, but throughout its existence the Council's members 

have been the President and cabinet-level officials. The current 

statutory members are the President, the Vice-President and the 

Secretaries of State and Defense. The Act provides that "[t]he 
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President of the United States shall preside over meetings of the 

Council" (~. 5402(a». In addition, "[t]he Council shall have a 

staff to be headed by a civilian executive secretary who shall be 

appointed by the President" and is not subject to Senate 

confirmation (50 U.S.C. 402(c». 

The Council's function is: 

to advise the President with respect to the 
integration of domestic, foreiqn, and 
military policies relating to the national 
security so as to enable the military 
services and the other departments and 
agencies of the Government to cooperate more 
effectively in matters involving national 
security. 

~. "[S]ubject to the direction of the President," the Council 

also is 

(1) to assess and appraise the objectives, 
commitments, and risks of the united States 
in relation to our actual and potential 
military power, in the interest of national 
security, for the purpose of making 
recommendations to the President in 
connection therewith; and 

(2) to consider policies on matters of 
common interest to the departments and 
agencies of the Government concerned with the 
national security, and to make recom­
mendations to the President in connection 
therewith. 

~, 5402(b). The Council has "such other functions as the 

President may direct" (5S402(b) (d». 

B. COURSE OF PROCEEDINGS 

1. Prior Proceedings. 

The complex history of this case is described in this 

Court's prior opinions in Armstrong v. BY§b, 924 F.2d 282 (D.C. 

Cir. 1991) (Armstrong I) and Armstrong v. Executive Office of the 
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President, 1 F.3d 1274 (D.C. Cir. 1993) (Armstrong II). As 

pertinent to the issues in this appeal, the NSC historically has 

treated most of its records as presidential records (JA 985; JA 

74, !192) and has managed these records either as donated 

historical materials of the President or pursuant to the 

Presidential Records Act since it became effective in 1981 (JA 

985; JA 1312).1 These records have been transferred to the 

Presidential Library of the respective President upon the 

completion of his term in office (JA 985; JA 1296, !4). 

Each Administration also has left behind some records for 

the purpose of promoting continuity in national security policy 

(JA 985). These records, previously described as NSC 

"institutional" files (~; JA 1381, No. 94), were managed 

pursuant to the Federal Records Act (JA 985; JA 1296, !4; JA 73, 

!189). Since 1975, NSC has voluntarily searched these 

institutional files in response to FOIA requests (JA 985). 

Plaintiffs challenge NSC's recordkeeping guidance which 

permits records generated by the NSC to be treated as 

presidential records subject to the Presidential Records Act. 

Plaintiffs contend that All of NSC's records are agency records 

subject to the FOIA. 

2. This Court's Remand in Armstrong II. 

In Armstrong II, this Court observed that, since the 

definition of a presidential record in the Presidential Records 

Act specifically excludes records of an "agency· as that term is 

1 President Nixon's papers, including the records of his 
NSC, are subject to the Presidential Recordings and Materials 
Preservation Act, 44 U.S.C. 2111 note. 
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defined under the FOIA, 44 U.S.C.2201(2)(B)(i), the Presidential 

Records Act would apply only to records that are not "agency" 

records under FOIA (1 F.3d at 1292). Tbe Court recognized that 

it previously had held in Soucie v. David, 448 F.2d 1067 (D.C. 

Cir. 1971), that "only entities 'whose sole function [is] to 

advise and assist the President' are not separate agencies 

subject to the FOIA" (1 F.3d at 1295), and that an agency cannot 

be an agency for some purposes and not for others (!g., citing 

~ v. pepartment of Justice, 617 F.2d 781 (D.C. Cir. 1980». 

Observing that there had never been a definitive ruling on 

whether the NSC is an "agency" within the meaning of the FOIA, 

the Court remanded to the district court to determine whether the 

NSC may properly treat any of its records as presidential records 

(1 F.3d at 1296).2 

In response to this Court's ruling, the NSC sought the 

advice of the Justice Department's Office of Legal Counsel 

("OLC"). In a September 1993 opinion, OLe advised NSC that, 

because it solely advises and assists the President, it is not an 

agency under the FOIA (JA 1026-1033).' The President endorsed 

OLC's decision, but instructed NSC's Executive Secretary to 

institute a voluntary disclosure policy for appropriate NSC 

records (JA 217). 

2 NSC's practice of separately maintaining institutional 
and presidential records was subject to conflicting judicial 
interpretation by the trial courts and never ultimately decided 
(JA 1317-1324; 1325-1337; 343-345). 

3 In two earlier opinions in 1973 (JA 988 at 1003-1005) and 
1978 (JA 1017-1025), OLe expressed conflicting views on this 
issue. 
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3. District Court Opinion On Remand. 

The district court held that the NSC is an agency because it 

does not solely advise and assist the President but rather 

exercises substantial authority independently of the President 

(JA 196-202). In reaching this conclusion, the court stated that 

it "need only find that an entity perform one additional role 

beyond rendering advice and assistance to the President in order 

to declare that an entity is an "'agency'" (JA 203). 

The court held that the NSC exercises independent authority 

in "numerous areas" (,ig.) , including, inter Alli, its oversight 

of the CIA, its role in providing guidance and direction to 

intelligence, counterintelligence and similar activities of the 

intelligence community (JA 200) and its role in providing 

"overall policy direction" for the protection of classified 

information (,ig.). The court also held that NSC's FOIA 

regulations, published in the Code of Federal Regulations, "are 

presumptively deemed rules of an agency" (JA 197). Similarly, 

the court held that because the NSC "has primary and 

authoritative review responsibility regarding FOIA requests for 

material classified and maintained by the NSC, by the President 

or his staff where there is an NSC interest" (JA' 198-99), the NSC 

performs an adjudicatory function independent of the President. 

Alternatively, the court ruled that "[elven if the NSC did 

not perform rulemaking and adjudication, and otherwise exercise 

SUbstantial authority independently of the President" (JA 208), 

the NSC's declaration that it is not an "agency" under FOIA was 
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arbitrary and capricious because it failed to provide a "reasoned 

explanation" for this position (JA 208-10). 

Notwithstanding its conclusion that the NSC meets the FOIA 

definition of "agency," the court held that it "must give affect 

[sic) to both the FRA and the PRA" (JA 205 & n.lO). Accordingly, 

the court held that in "limited circumstances" when "high level 

officials of the NSC * * * act not as members of an agency but, 

[sic) solely as advisors to the president," their records are 

governed by the Presidential Records Act (JA 207). 

The court held that subjecting the NSC to FOIA is not an 

unconstitutional intrusion into the President's powers because 

the NSC in the past had processed FOIA requests and because the 

FOIA exemptions would adequately protect from disclosure sensi­

tive national security documents (JA 210-12). 

Based on its conclusion that the NSC is subject to FOIA and 

the Federal Records Act, the court ordered that "the Executive 

Office of the President and the Archivist shall forthwith adopt 

new guidelines for the National Security Council * * * in 

accordance with the Court's Opinion * * * " (JA 215).4 

STANDARD OF REVIEW 

The district court's injunction rests on an erroneous 

interpretation of the FOIA and the National Security Act. 

Accordingly, this Court's review is ~~. Rochester Pure 

Water Dist. v. ~, 960 F.2d 180, 184 (D.C. Cir. 1992). 

4 On March 1, 1995, this Court stayed the obligation to 
issue new guidance pending appeal (JA 295). 
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SUMMARY OF ARGUMENT 

1. The central issue in this appeal is whether the National 

Security Council may create, maintain and preserve its records 

under the scheme of the Presidential Records Act. Because the 

Presidential Records Act expressly excludes official records of 

an agency as defined in the Freedom of Information Act, the 

analysis of the issue turns on whether the NSC is an "agency" 

within the meaning of the FOIA, 5 U.S.C. 552(f). While the FOIA 

definition of "agency" includes entities within the Executive 

Office of the President, the courts and Congress have recognized 

that this definition does n2t include the President, his close 

advisors or units in the Executive Office that are not 

independent of the President. 

In determining whether an entity in the Executive Office of 

the President is sufficiently independent of the President that 

it would be covered by FOIA, this Court recently clarified that 

the crucial inquiry is the particular entity's degree of 

independence from the President as informed by (1) its 

operational proximity to the President, (2) the nature of any 

delegation of authority, either from Congress or the President, 

and (3) the structure of the entity (Meyer v. ~, 981 F.2d 

1288, 1293 (D.C. Cir. 1993». 

2. Under the Meyer analysis, it is clear that the NSC is 

not independent of the President. First, it would be difficult 

to conceive of an entity in closer operational proximity to the 

President than the NSC, given that the President himself is the 

head of the Council and controls its operations through the 
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National Security Advisor, an assistant to the President who is 

not subject to Senate confirmation. The Supreme Court has beld 

that neither the Office of the President nor the National 

security Advisor is subject to FOIA (Kissinger v. Reporters Cqmm. 

for Freedom of the Press, 445 U.S. 136, 156 (1980». It follows 
• 

that a Council that includes the President, and over which be 

presides, cannot be subject to FOIA. 

Second, neither the Congress nor the President has 

delegated sUbstantial independent authority to the NSC. Article 

II of the Constitution vests the President with inherent powers 

over national security affairs. See, ~.g., United States v. 

curtiss-Wright Export Corp., 299 U.S. 304, 319-320 (1936); 

Department of Navy v. EgAn, 484 U.S. 518, 527 (1988); Chicago & 

Southern Air Lines v. Waterman S.S. Corp., 333 U.S. 103, 109 

(1948). In the National Security Act of 1947, Congress created 

the National Security Council to advise the President in carrying 

out these responsibilities. Because of the non-delegable nature 

of the President's Article II powers, President Truman insisted 

that the Council be limited to a strictly advisory role. 

Congress acceded to Truman's view, and in the National Security 

Act delegated no independent authority to the Council. 

Since the statute delegates no independent authority to the 
) 

NSC, the issue is whether any President since Truman has 

delegated substantial independent authority to the NSC. In light 

of Congress's deliberate accession to Truman's insistence that 

the Council must be strictly advisory, it should not lightly be 

presumed that any subsequent President would so radically 
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transform the nature of the Council by assigning it independent 

authority to exercise his constitutional responsibilities. In 

fact, the record shows that every subsequent President from 

Eisenhower to Clinton has jealously protected the powers of the 

Presidency by maintaining the NSC as a strictly advisory body and 

has delegated no independent authority to the NSC. Each 

President has confirmed the Council's role as the President's 

advisory council by placing his National security Advisor in 

charge of the Council's daily operations and by developing the 

NSC staff as the President's personal staff. 

The district court concluded that subsequent Presidents had 

in fact delegated sUbstantial independent powers to the NSC 

through a series of Executive orders and Directives which assign 

to "the NSC" such functions as policy analysis, the development 

of proposals and recommendations, coordination of various 

national security agencies and monitoring the execution of 

policy. However, the assignment of these functions to the 

Council over which he presides evidences the President's 

retention of control, rather than a delegation of independent 

authority. In ascribing independent functions to "the NSC,· the 

court never explained how the Council headed by the President and 

managed on his behalf by the President's personal assistant, the 

National security Advisor, can act "independently" of the 

President. 

The court could only have concluded that the NSC exercised 

independent functions by implicitly divorcing the President from 

the council and by ignoring the historical understanding and 
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uniform determination of every President since Truman that the 

NSC exists solely to advise and assist the President. Similarly, 

the NSC staff cannot operate independently in directing other 

agencies because the staff is controlled by the National Security 

Advisor and the President, and because every agency head has 

direct recourse to the President. 

Third, although Congress provided a skeletal structure of 

the NSC, it gave no particular structure or function to the 

staff. The NSC staff is subject to the president's direction 

through his National Security Advisor and operates in the same 

close proximity to the President as other White House staff whose 

exclusive role is to advise and assist the President. 

In addition, significant constitutional concerns counsel 

against a ruling that the NSC is a FOIA agency. It should not 

lightly be presumed that Conqress intended to alter "the relative 

powers of coordinate branches of government" (Public Citizen v. 

Department of Justice, 491 U.S. 440,466 (1989». This Court has 

recognized that Article II protects confidential communications 

directly with the President as well as among his confidential 

advisors, and that the candor of such communications may be 

inhibited by the expectation of public dissemination. In view of 

the NSC's close proximity to the President, and the daily 

interaction of the council and the staff with the President and 

the National Security Advisor, application of FOIA to the NSC 

poses the potential for unwarranted interference with the 

President's core constitutional functions. 
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The district court's attempt to accommodate the Presidential 
• Records Act with the FOIA and the Federal Records Act, through 

the creation of an exception for "high level officials" who "in 

limited circumstances" act solely to advise and assist the 

President, belies its conclusion that the NSC is an "agency." In 

light of the constant interaction between the President, the 

National Security Advisor and the staff, it would seriously 

disrupt the NSC's mission if the possession of presidential 

records by lower level NSC officials could transform those 

records into agency records and subject them to the Federal 

Records Act and to FOIA. 

3. The district court's alternative ruling, setting aside 

NSC's current recordkeeping quidance as arbitrary and capricious 

because the NSC did not adequately explain its "sudden" change in 

position, is equally erroneous. If the NSC is not a FOIA agency, 

the court had no jurisdiction to prevent the NSC from asserting 

its legal rights. Moreover, the court ignored the fact that the 

NSC had never subjected its presidential records to FOIA. 

ARGUMENT 

THE NATIONAL SECURITY COUNCIL IS NOT INDEPENDENT OF THE 
PRESIDENT AND THEREFORE IS NOT AN AGENCY WI!l'HIN THE 
MEANING OF THE FOIA. 

Introduction. The Freedom of Information Act requires each 

"agency" to make its records, with certain exceptions, available 

to any person who requests them, and qrants the district courts 

jurisdiction to order such disclosure (5 U.S.C. 552(a)(4». 

While the FOIA definition of "agency" includes entities within 

the Executive Office of the President, Congress made clear that 
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this definition does D2t include the President, his close 

advisors or units in the Executive Office that are not 

independent of the President (B.R. Rep. No. 1380, 93d Cong., 2d 

Sess. 14-15 (1974); S. Rep. Ho. 1200, 93d Cong., 2d Sess. 15 

(1974) (identicallanquage». 

This Court has refined the factors desiqned to distinquish 

whether entities in the Executive Office of the President are 

sufficiently separate from the President that they would be 

subject to FOIA. Most recently, in Meyer v. ~, 981 F.2d 1288 

(D.C. Cir. 1993), this Court reiterated that the crucial inquiry 

is the particular entity's deqree of independence from the 

President, and explained the factors that must be analyzed in 

making that determination. Under the Meyer factors, the NSC is 

not independent of the President; therefore, it is not an 

"agency" under FOIA. 

I. THIS COURT LOOKS TO THE DEGREE OF INDEPENDENCE 
FROM THE PRESIDENT IN DETERMINING WHETHER AN 
ENTITY IS SUBJECT TO FOIA. 

The FOIA originally adopted the Administrative Procedure Act 

("APA") definition of "agency" (5 U.S.C. 551(1»: 

each authority of the Government of the 
united States, whether or not it is within or 
subject to review by another agency * * * • 

In Soucie v. Dayid, 448 F.2d 1067 (D.C. Cir. 1971), this 

Court stated that "the APA apparently confers agency status on 

any administrative unit with SUbstantial independent authority in 

the exercise of specific functions" (iA. at 1073, emphasis 

added). In concluding that the Office of Science and Technology 

("OST") is "a separate agency, subject to the requirements of the 
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codify the result reached in soucie (H.R. Rep. No. 1380, supra, 

at 15). 

Applying the Soucie test to other entities within the 

Executive Office of the President, this Court has held that the 

Council on Environmental Quality ("CEQ") is an agency under FOIA 

(Pacific Legal Found. v. Council on Enytl. Ouality, 636 F.2d 

1259, 1262 (D.C. Cir. 1980», but that the Council of Economic 

Advisers ("CEA") is not (Rushforth v. council of Econqmic 

Adyisers, 762 F.2d 1038 (D.C. Cir. 1985». Acknowledging that 

the two entities had virtually identical organic statutes 

(Bushforth, ide at 1043), the Court found significant the fact 

that Executive Orders had expanded CEQ's statutory authority so 

that it was authorized to issue legally binding guidelines and 

regulations (Pacific Legal, 636 F.2d at 1262 (citations omitted); 

Meyer, 981 F.2d at 1292). By contrast, CEA had no regulatory 

power; its mandate was to "appraise federal programs" and "make 

recommendations to the President" (Bushforth, 762 F.2d at 1042-

43). The Court gave "little weight" to the 1974 House Report's 

enumeration of the CEA since "the Conference elected to embrace 

[the Soucie] test to be substituted for a listing of the entities 

to be included * * * " (Rushforth, 762 F.2d at 1040-41). 

In Meyer v. DYah, 981 F.2d at 1297-1298, this Court held 

that a group of senior advisers to the President, working 

together within the Executive Office of the President as the Task 

Force on Regulatory Relief ("the Task Force") and chaired by the 

Vice President, did not constitute an agency under the FOIA. The 

Court rejected plaintiffs' argument that the Task Force was more 
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National Security Archiye v. Archivist, 909 F.2d 541, 545 (D.C. 

Cir. 1990) (White House Counsel's Office is not a FOIA agency». 

With respect to the second factor, the Court observed that 

"[t]he greater the scope of the delegation * * * the more 

independence an entity will exercise" (981 F.2d at 1293). The 

"responsibility for providing 'guidance' and 'direction' to the 

OMB Director, and the authority to resolve disputes between 

agencies and OMS 'or [to] ensure that they are presented to the 

President'" did not show a substantial delegation of independent 

authority to the Task Force (1g. at 1294-95). The court reasoned 

that it would be unlikely that an agency head who reports 

directly to the President would acquiesce in a Task Force 

decision unless he believed that it was the President's opinion, 

and that it was implicit that Task Force members would not 

resolve disputes without presenting them to the President unless 

they already knew his views Ci4. at 1295). 

Finally, the court noted that the absence of a firm 

structure made the Task Force more like the President's personal 

staff (981 F.2d at 1296). It also rejected the argument that the 

Vice President's membership on the Task Force gave it "added 

clout and independent authority," citinq plaintiffs' concession 

that, "if the Vice President alone held the exact duties of the 

Task Force, [he] would not be an agency for purposes of FOIA" 

(,isi. at 1295). 

In sum, to determine whether an entity is independent of the 

President, under Meyer, the Court looks to the degree of 

independence from the President of a particular entity by 
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analysis of (1) the operational proximity to the President, (2) 

the nature of any delegation of authority, and (3) the structure 

of the entity. Under these criteria, as we show belOW, the NSC 

is not independent of the President; therefore, it is not an 

"agency," and the FOIA does not apply to it. 

II. UNDER THIS COURT'S CRITERIA, THE NSC IS NOT INDEPENDENT 
OF THE PRESIDENT. 

A. Because The President Is The Head Of The NSC And 
Controls Its Operation, The NSC Operates In The Closest 
Proximity To The President. 

First and foremost, the President himself serves on and 

presides over the NSC (50 U.S.C. 402(a», an "operational 

proximity" (Meyer, 981 F.2d at 1294) the district court totally 

ignored. Although a creation of Congress, the NSC is unique in 

the specification that the President, the constitutional head of 

a separate branch of government, sits as a member of and the head 

of the Council. 

Congress recognized the President's constitutional 

separateness when it excluded the President and his close 

advisors from the e~anded definition of "agency" in the 1974 

amendments to the FOIA, and the Supreme Court has held that the 

Office of the President is not subject to the FOIA (Kissinger v. 

Reporters Comm. for Freedom of the Press, 445 U.S. 136, 156 

(1980». It follows that a Council that includes the President, 

and over which he presides, cannot be subject to the FOIA. 

Moreover, the National Security Act ensures the President's 

control of the NSC's operations. "In addition to performing such 

other functions as the President may direct," and "subject to the 

direction of the President~" the Council is "to assess and 
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appraise the objectives, commitments, and risks of the United 

states in relation to our actual and potential military 

power * * * to consider policies on matters of common interest to 

the departments and agencies of the Government concerned with the 

national security, and to make recommendations to the President 

in connection therewith" (50 U.S.C. 402(b) (emphasis added». 

This Court's reference in Meyer to President Lincoln's 

remark is equally appropriate here. After receiving the 

unanimous vote of his cabinet against a certain decision, Lincoln 

announced: "'The vote has been taken. Seven noes, one aye -- the 

ayes have it" (Meyer, 981 F.2d at 1297 n.9 (citing R. Fenno, ~ 

President's Cabinet 29 (1963». The President's role as 

presiding and directing official of the NSC shows that it is 

precisely what Congress intended it to be: the President's 

Council. 

B. Neither The National Security Act Nor The President Has 
Delegated Any Functions To The NSC Other Than To Advise 
The President. 

As this Court recognized in Meyer, an entity's independence 

from the President may be determined in part by looking at the 

nature of any delegation of authority. "The greater the scope of 

the delegation -- which also usually implies less continuing 

interaction with the President -- the more independence an entity 

will exercise" (981 F.2d at 1293). The NSC has been delegated no 

independent authority; indeed, the Council members and the staff 

constantly interact with the President and his National Security 

Advisor who manages the NSC on the President's behalf. 
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1. The Act deleaates no independent authority to the NSC. 

The National Security Act delegates no independent authority to 

the Council. Under 50 U.S.C. 402, the NSC's functions are: (i) 

to adyise the President with respect to the integration of 

domestic, foreign, and military policies; (ii) to coordinate the 

policies and functions of the departments and agencies; (iii) to 

assess and appraise the objectives, commitments, and risks of the 

united States; and (iv) to consider policies on mat~ers of common 

interest to the national security departments and agencies, and 

(v) to make recommendations to the President (50 U.S.C. 402(a), 
o 

(b), (d». These functions are strikingly similar to the 

statutory functions of the CEA (Rushforth, 762 F.2d at 1043), and 

piainly fall within the ambit of advising and assisting the 

President. 

2. When the Council originated. President Truman determined 

that it would not be delegated independent functions. The 

genesis of the advisory nature of the Council lay in competing 

views of the Council primarily represented by Secretary of the 

Navy, James Forrestal, and President Truman's Bureau of the 

Budget. Forrestal saw the Council as a policy coordinating body 

with statutory powers that would relieve the President of certain 

commander-in-chief responsibilities.' Truman's advisers in the 

, See Paul Y. Hammond, The National Security council as a 
Device for Interdepartmental Coordination: An Interpretation and 
Appraisal, Am. Pol. Sci. Rev., Dec. 1960, 899 ("Hammond") (JA 
1193); Alfred D. Sander, Truman and the National security 
Council. 1945-47, J. Am. History, Sept. 1972, at 369, 370 
("Sander") (JA 1173); Anna Kasten Nelson, President Truman and 
the Eyolution of the National Security Council, J. Am. History, 
Sept. 1985, at 360-362 ("Nelson") (JA 1154). 
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Bureau of the Budget were concerned that the type of Council 

proposed by Forrestal "delegated authority which only the 

President can delegate since in the American constitutional 

system only the President is responsible for the ultimate 

formulation of foreign and military policy" (Sander, JA 1183). 

Accordingly, the Bureau recommended that the NSC be made solely 

advisory to the President and not be granted any authoritative 

functions (ig.), a recommendation that was embodied in the 1947 

Act. The legislative history affirms that the NSC is "an 

advisory body to the President with respect to the integration of 

domestic, foreign and military policies." S. Rep. No. 239, 80th 

Cong., 1st Sess. 10 (1947) (JA 874). 

Even after the Act was passed, Forrestal, who became the 

first Secretary of Defense, continued to view the NSC as "a part 

of the defense establishment" (Nelson, JA 1158), where the 

President wouid rarely preside, since, in Forrestal's view, "the 

major function of the council was to relieve the president" 

(~). By contrast, President Truman's advisers within the 

Bureau of the Budget continued to regard the NSC staff as a 

"further enlargement of the Presidential staff" and recommended 

that the NSC secretariat be housed in the Executive Office 

Building "since the basic reason for the Council's existence is 

to advise and aid the President" (Nelson, JA 1159 (emphasis 

added); Sander, JA 1191).7 The Bureau recommended that the 

7 ~ James S. Lay & Robert H. Johnson, organizational 
Historv of the National Security Council curing the Truman and 
Eisenhower Administrations at 6 n.16 (1960) (monograph) 
(hereafter "Lay & Johnson") (JA 1034). 
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Executive Secretary created by the 1947 Act be considered the 

President's-representative, an administrative assistant who 

should have full access to the President (Nelson, JA 1159; 

sander, JA 1188). -The bureau felt this close relationship to 

the President rather than the council was proper because the 

basic reason for the council's existence was to advise and aid 

the President- (Sander, JA 1188-89). 

The President sided with the Bureau since its plan ·was 

consistent with his determination that the presidency never be 

weakened while he was in charqe * * * and [i)t * * * reflected 

his view that only the president could really make the tough 

decisions on foreiqn policy" (Nelson, JA 1160). As Truman 

recalled 

There were times durinq the early days of the 
National Security Council when one or two of 
its members tried to chanqe it into an 
operating super-cabinet on the British model. 
Secretary Forrestal and Secretary Johnson 
[Forrestal's successor as Secretary of 
Defense), for instance, would at times put 
pressure on the Executive Secretary. What 
they wanted him to do was to assume the 
authority of supervising other agencies of 
the government. * * * * Forrestal for some 
time had been advocating our using the 
British Cabinet system as a model * * * but 
under the British system there is a qrpup 
responsibility of the Cabinet. Under our 
system, the responsibility rests on one man -
- the President. To chanqe it, we would have 
to change the Constitution, and I think we 
have been doing very well under our 
Constitution.' 

Truman used the Council ·only as a place for recommendations 

to be worked out. Like the Cabinet, the Council does not make 

• Truman, Harry S., Memoirs. Vol. TWo; Years of Trial and 
~, (Doubleday, 1956) at 60. 
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decisions. The policy itself has to come down from the 

President, as all final decisions have to be made by him."' He 

also made clear that the Council was to have no operational role. 

When Council recommendations were approved by the President, they 

were to be implemented "by all appropriate Executive departments 

and agencies of the U.S. Government under the coordination of the 

department or agency head who had the primary responsibility for 

implementation of the policy involved" (Lay & Johnson, JA 1050). 

In Reorganization Plan No. 4 of 1949, the NSC was formally 

. placed within the Executive Office of the President. ~ S. Rep. 

No. 838, Slst Cong., 1st Sess. 2 (1949) (JA 892). A Truman 

Administration memorandum cited in the committee report approving 

the recommendation stated (JA 893, emphasis added»: 

the Council function of advising the 
President indicates the desirability of its 
official recognition as a strictly 
Presidential staff organization, a high­
policy planning arm of the President. It 
pulls together the factors involved in a 
national security problem and presents to the 
office an integrated proposal for a United 
states policy. This requires the 
coordination of Cabinet members and other 
high Government officials which can and 
should be done only by the President or in 
his name * * * • 

President Truman thus shaped the statute that created the 

NSC as a purely advisory body. Further, by moving it into the 

9 Memoirs, supra at 59-60. As Truman stated, "Even when 
the President sits as chairman in a meeting of the National 
Security Council and indicates agreement, nothing is final until 
the Council submits a document to the President. The document 
states that the Council met and recommended such-and-such an 
action, 'Which met with your approval.' When the President signs 
this document, the recommendation then becomes a part of the 
policy of the government" (jg.). 
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Executive Office and making the Executive Secretary his personal 

representative and by not delegating it any independent 

authority, he also took critical steps to ensure that the NSC 

would be strictly the President's advisory council. This 

·contemporaneous construction of a statute by the men charged 

with the responsibility of setting its machinery in motion, of 

making the parts work efficiently and smoothly while they are yet 

untried and new" is entitled to "special weight." Norwegian 

Nitrogen Co. v. united states, 288 U.S. 294, 315 (1933); accord, 

Washington Water Power Co. v. ZEE&, 775 F.2d 305, 322 (D.C. Cir. 

1985). 

3. No subsequent President has delegated to the NSC his 

constitutional powers over national security affairs. Since the 

statute delegates no independent authority to the NSC, the issue 

is whether any President since Truman has delegated SUbstantial 

independent authority to the NSC. In fact, just as Truman molded 

the NSC as an advisory body in order to protect the powers of the 

presidency, so every President since Truman has jealously guarded 

these constitutional powers and has used the NSC solely as an 

advisory body. In particular, two important steps confirmed the 

Council's role as the President's personal advisory council: 1) 

the creation by President Eisenhower of the position of National 

security Advisor, a special assistant to the President, who 

became responsible for the day-to-day operations of the NSC and 

the staff, and 2) the development of theNSC staff as the 

President's personal staff under President Kennedy. 
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NSC and its staff .16 The Tover commission reaff irmed the 

advisory role of the NSC (JA 1243, emphasis added): 

The National Security council is not a 
decision-making body. Although its other 
members hold official positions' in the 
Government, when Peeting as the National 
Security council they sit as advisors to the 
President. * * * 

The National Security council has from its 
inception been a highly personal instrument •. 
Every President has turned for advice to 
those individuals and institutions whose 
judgment he has valued and trusted. * * * 

Regardless of the frequency of its use, 
the NSC has remained a strictly advisory 
~. Each President has kept the burden of 
decision to himself, in accordance with his 
Constitutional responsibilities. 

President Clinton has continued the tradition of using the 

NSC as his personal advisory council. As had his predecessors, 

he specifically directed that the NSC exists to "advise and 

assist [the president) in integrating all aspects of national 

security policy as it affects the United States" (Presidential 

Decision Directive 2 ("PDD 2") at 1 (Jan. 20, 1993) (JA 980) .17 

As in previous administrations, President Clinton's National 

Security Advisor, Anthony Lake, administers the NSC system on the 

President's behalf (~.; JA 863-64, !!5-6). 

4. The district court erred in holding that the NSC has 

been delegated independent authority. The district court 

identified several areas in which it concluded that the NSC had 

16 John Tower, Edmund Huskie, " Brent Scowcroft, Report of 
the President's Special Review Board, at I-1 (1987) ("Tower 
Commission Report") (JA 1235, 1240). 

17 See Exhs. 9-12, 15, 16 (JA 934-962, 975~979). 
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been delegated authority to act independently of the President 

(JA 199-202). Before addressing these individually, we note 

several important general points. 

As we have already seen, what is at stake here is the 

President's constitutional authority over national security 

affairs under Article II of the Constitution. In light of 

congress's deliberate accession to President Truman's insistence 

that the Council must be strictly advisory, it should not lightly 

be presumed that any subsequent President would so radically 

transform the nature of the Council by assigning it independent 

authority to exercise his constitutional responsibilities. This 

is especially true given the fact that the President, who 

obviously cannot personally carry out each task or activity 

associated with his constitutional responsibility over national 

security, can establish a council of national security cabinet 

officials and a supporting staff entirely apart from any 

statutory provision (£f. !SAn, 484 U.S. at 527). It is 

inconceivable that a President would give such a council 

independent authority to exercise the President's constitutional 

powers. 

In fact, far from delegating any independent authority to 

"the NSC," the assignment of functions to the Council over which 

he presides evidences the President's retention of control. The 

district court, in ascribing independent functions to "the NSC," 

never explained how the Council headed by the President and 

managed on his behalf by the President's personal assistant, the 

National Security Advisor, can act "independently" of the 
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President. This omission is particularly telling in light of the 

Supreme Court's holding that neither the Office of the president 

nor the National Security Advisor is subject to FOIA (Kissinger, 

445 U.S. at 156). The district court could only have concluded 

that the NSC exercised independent functions by implicitly 

divorcing the President from the Council and by ignoring the 

historical understanding and uniform determination of every 

President since Truman that the NSC exists solely to advise and 

assist the President. 

Moreover, as this Court has recognized, advisors to the 

President may also supervise and provide direction to others in 

the Executive branch on behalf of the President and still act 

within the advise and assist framework, if they are operationally 

close to the President, and no delegation of authority purports 

to establish independent powers (Meyer, 981 F.2d at 1294-1295). 

a. Intelligence Activities. The district court erred in 

stating that "[b]y statute, the NSC is the head of the Central 

Intelligence Agency" (JA 199). While the National Security Act 

of 1947 established the CIA "under" the NSC and subject to its 

direction (61 Stat. 499 (1947), sec. 102(a», the NSC was never 

the "head" of the CIA. Rather, the statute makes the Director of 

Central Intelligence the head of the CIA (50 U.S.C. 403(a), (c». 

The CIA acts under the direction of the NSC "[f]or the purpose of 

coordinating the intelligence activities of the several 

Government departments and agencies * * * • (61 Stat. 498, 

S102(d». The NSC's relationship to the CIA, from the beginning, 

was characterized by the receipt of information, policy 
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coordination and oversight -- functions in accord with the 

advisory role of the NSC under the National Security Act (50 

U.S.C. 402(b». The NSC was never granted authority to 

administer the CIA as if it were the head of the agency, nor to 

execute the CIA's responsibilities under the law (Exec. Order 

12,333, 51.8; 50 U.S.C. 403-3(d». Furthermore, Congress has 

amended 50 U.S.C. 403 to eliminate the NSC's "supervisory" role 

over the CIA. The section now provides simply, "There is 

established a Central Intelligence Agency" (Intelligence 

Organization Act of 1992, Pub. L. No. 102-496, Title VII, 5704). 

In support of its conclusion that the NSC acts independently 

of the President, the district court recited, out of context, a 

single sentence from Executive Order No. 12,333, that the NSC is 

"the highest Executive Branch entity that provides review, 

guidance and direction to the conduct of all national foreign 

intelligence, counterintelligence, special activities, and 

attendant policies and programs" (Executive Order 12,333 51.2(a), 

JA 398-99) (JA 199-200). The same section of the Order 

recognizes that the NSC was created to "advise the President" 

with respect to national security matters (Executive Order 12,333 

51.2(a), JA 399). Properly read to account for the President's 

leadership of the Council, the sentence simply places 

responsibility for coordination of intelligence activities at the 

highest level of the Executive Branch -- the President's council 

(Scowcroft Decl., JA 1345, !13). Indeed, one of the most 

significant intelligence functions, the approval and oversight of 

covert actions, "is subject to direct Presidential control" and 
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the NSC and its committees and staff solely advise and assist the 

President in this area (Scowcroft Decl. JA 1345-47,1114-16). 

Moreover, the NSC's Senior Director for Intelligence Programs 

testified that the NSC staff solely advise and assist the 
< 

President through the National Security Advisor and the Deputy 

Advisor. II 

Indeed, under Executive Order 12,333 and the Intelligence 

Organization Act of 1992, the Director of Central Intelligence is 

"responsible directly to the President and the NSC" (Executive 

Order No. 12,333, 51.5, JA 400), and "acts as the principal 

adviser to the President for intelligence matters related to 

national security" (50 U.S.C. 403(a)(2) (8». Since the Director 

has direct recourse to the President, it is inconceivable that 

the NSC could direct the CIA in any way that was truly 

independent of the President and did not reflect his desires and 

intentions (Meyer, 981 F.2d at 1295). 

b. Protection of National Security Information. Equally 

unpersuasive is the district court's reference to the NSC's role 

in "providing 'overall policy direction'" for the information 

security program under Executive Orders 12,356, 55.1(a) 

(executive branch)19 and 12,829, 5102(a) (industrial security 

program)~ (JA 200). Since the responsibility and power over 

classified information flow directly from the President's role as 

II JA 1568-1596, Deposition of George Tenet, pp. 6, 7, 9:7-
13· and 16 ... 18; 11:3-15; 12:11-22; 15:16-20; 16:6-16; 18:12-22; 
19:5-20:9. 

19 

~ 

47 Fed. Reg. 14874 (April 2, 1982) (JA 423). 

58 Fed. Reg. 3479 (Jan. 5, 1993) (JA 434). 
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• •• .1.. I. .,' '. 

Commander-in-Chief (~, 484 U.S. at 527), it makes sense for 

the President's council to provide overall policy direction. 

Furthermore, actual administration and implementation of 

these Executive orders lie with the Information Security 

Oversight Office ("1500") and the various other entities that 

generate classified information, all entities outside the NSC. 2• 

It would be remarkable, however, if the President ceded full 

discretion to 1500 and the agencies to carry out his 

constitutional authority in this area without some tie-back to 

the President to ensure that it is carried out in accordance with 

his wishes. ~ ~ v. Young, 351 U.S. 536, 546 (1956). NSC's 

supervision of 1500's implementation of these Executive Orders 

provides that assurance. 

On April 17, 1995, President Clinton issued Executive Order 

12,958, which supersedes Executive Order 12,356. D Under this 

order, overali policy direction lies with the Director of OKS, in 

conSUltation with the National Security Advisor (Executive Order 

12,958, 55.2). This new Order leaves no doubt that the President 

retains ultimate authority over classified information which he 

exercises through the National Security Advisor (~.g., Exec. 

Order 12,958, 553.2(C), 3.4(c), 5.2(c), 5.4(d) and (e», or 

through the Director of OKS and 1500 (~.g., 551.4(e); 1.7(c); 

5.2(a) and (b)~ 5.3(a) and (b». 

2. Executive Order 12,356, 55.1(b) (JA 430A); Executive 
Order 12,829, 5102 (b) (JA 434). 

D Executive Order 12,958 is contained in th~ Addendum to 
this Brief. 
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The district court noted that the NSC conducts mandatory 

declassification review, which it characterized as a typical 

agency "adjudicatory" function (JA 198-99, 200), but this 

function proves nothing about the NSC's independence from the 

President. As NSC's Director of Access Management testified, the 

information subject to NSC's review is primarily information in 

which there is a presidential or NSC interest (JA 1525-1567, Van 

Tassel Deposition, pp. 35:22-36:10). Thus, this review is 

nothing more than internal management of information NSC 

generates in advising and assisting the President (32 C.F.R. 

2101.41; Van Tassel Dep. 35:22-36:10; 10:10-17; 12:1-7; 17:18 to 

18:8; 23:4-17; 19:2-3; 20:7-12). To the extent that other 

agencies' regulations provide for appeals to the NSC (JA 441-

445), those regulations reflect that ultimate authority over 

classified information lies with the President who heads the NSC. 

President Clinton's new Executive Order leaves no doubt on this 

matter: it provides for appeal to the President through the 

National Security Advisor (~.g., Executive Order 12,958, 53.2(c), 

5.4(d». 

The district court cited NSC's review of non-disclosure 

agreements as evidence of an independent function (JA 199). 

However, it is the National Security Advisor, in his role as the 

President's advisor, who performs the key functions of approving 

particular implementations of the President's policy requiring 

non-disclosure agreements (JA 513-551). 

c. Telecommunications Poliex. The district court concluded 

that the NSC's role in "directing, coordinating and developing 
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policies and programs" of the National Communications system 

constituted a delegation of authority independent of the 

President (JA 201, citing Executive Order 12,046 (JA 585».n 

These policy responsibilities, however, are assigned not to the 

NSC but to the Secretary of Defense, the National Security 

Advisor, and another presidential assistant.~ 

The National Communications System ("NCS") is comprised of 

entities within the Federal government which own or lease 

telecommunications assets, and was originally charged by 

President Kennedy to provide necessary communications for the 

Federal government under all conditions, including nuclear 

attack.~ The Secretary of Defense is its "Executive Agent" 

(Executive Order 12,472, S(l)(e», responsible for "ensur[ingl 

that the NCS conducts unified planning and operations," in order 

to maintain an effective and responsive emergency telecom­

munications capability (~, Sl(e)(2». Since the System was 

created, telecommunications policy has been supervised by an 

assistant to the President, who is responsible for "policy 

direction of the development and operation" of the System. This 

Assistant works closely with the National Security Advisor (JA 

582), who provides guidance concerning the President's emergency 

n The relevant order is actually Executive Order No. 
12,472, 49 Fed. Reg. 13471 (April 3, 1984) (JA 594). 

~ The district court's cryptic reference to "a 1990 
Directive" and citation to a "National Security Directive" (JA 
201) making "an NSC committee responsible for federal policies 
wi~h respect to the security of telecommunications systems" (ia.) 
is mystifying. 

~ See JA 581. 
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telecommunications policy.~ In fact, the record indicates 

personal presidential involvement in telecommunications policy 

(~.g., JA 1451-1461; 1474). 

d. Emergency Preparedness. The district court cited 

Executive Order 12,656 (JA 651), National Security Decision 

Directive ("NSDD") 47 (1982) (JA 675) and NSDD 314 (1988) (JA 

699) in support of its erroneous conclusion that the NSC had been 

delegated "overall responsibility for a national security 

emergency preparedness policy" (JA 201). 

Although Executive Order 12,656 (JA 653) provides that the 

"National Security council shall be responsible for developing 

and administering such policy" (14., 5 101(a», the rest of the 

Order, and its implementation by presidential directive, give no 

indication that the NSC acts beyond its advise and assist 

function, or actually undertakes "administrative" 

responsibilities for this policy. The Order provides simply that 

the NSC shall be "the principal forum for consideration of 

national security emergency preparedness policy" (~, 5104(a), 

JA 653). Under the Order, the Director of the Federal Emergency 

Management Agency coordinates the activities of other Federal 

agencies which are responsible for implementing a broad array of 

emergency preparedness programs which are carried out 

independently of the NSC (~, Parts 2 through 28, JA 653-665). 

~ See JA 370-379; 600-608. The circular on tele­
communications precedence procedures states that "the National 
Security Council is issuing this circular, on behalf of the 
President" (47 C.F.R. 5213.1(b». 
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NSDD 47, a 1982 presidential directive, sets forth the 

President's policy and directed a now-defunct entity called the 

Emergency Preparedness Mobilization Board to formulate policy and 

planning quidance, coordinate planning, resolve issues, and 

monitor progress with respect to emergency preparedness (NSDD 47 

at 12 (JA 687). The directive provided that "[unresolved issues 

WOUld] be referred to the National Security council for 

resolution and Presidential decision,· a function plainly within 

NSC's advise and assist role (ig.; ~. Meyer, 981 F.2d at 1295). 

NSDD 314 (JA 699) concerns a National security Information 

and situation Management System and sets up a crisis management 

working group which is to "further develop the NSI&SMS and 

strengthen interagency capabilities and procedures for the 

collection, coordination, transmission, and dissemination of 

information in sypport of the President and the NSC interagency 

process" (JA 702, emphasis added).~ The working group reported 

to the Policy Review Group which was chaired by the Deputy 

National Security Advisor,.who is also an assistant to the 

President. Nothing in this directive suggests that the NSC has 

been delegated authority to act independently of the President. 

e. Arms control Verification. In NSDD 65 (JA 760), 

President Reagan established an NSC Arms Control Verification 

Committee, chaired by the National Security Advisor, and composed 

of senior representatives of the Secretaries of state and 

Defense, the DCI, the Chairman of the Joint Chiefs, and the Arms 

Control and Disarmament Agency (JA 761). Its role was to deal 

See note 29, infra. 
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with arms control verification policy issues "comprehensively, in 

an integrated fashion" (JA 760). 

The district court's reliance on NSDD 65 is misplaced. The 

Verification Committee's functions and process were all directed 

at advising and assisting the President, especially in providing 

necessary information for compliance reports to Congress which, 

under Pub. L. No. 99-145, the President himself must present 

(~.g., JA 776; 1489-1493). Thus, the Committee's work involved 

no exercise of independent authority.a 

f. Non-Proliferation. The district court's reference to 

NSC's role in reviewing export licenses potentially involving 

nuclear explosives or nuclear nonproliferation matters (JA 201-

202) is erroneous for two reasons. First, the authority to issue 

export licenses is expressly reserved to the Secretary of 

Commerce. By statute, the President may not delegate his 

authority with respect to export licenses "to any official of any 

department or agency the head of which is not appointed by the 

President by and with the advice and consent of the Senate" (50 

U.S.C. App. 2403(e». Since the president himself is the head of 

the NSC, and the Executive secretary and National Security 

Advisor are not subject to Senate confirmation, the NSC could 

~ The court's fleeting reference to an NSC Memorandum of 
January 2, 1990, creating a Verification Technology Working Group 
(JA 799), is equally unpersuasive. That group was to provide a 
"forum for the exchange of information" on cooperative 
verificat~on measures, to develop monitoring requirements and 
recommendations for enhancement of National Technical Means, "and 
for coordination and cooperation in maximizing the benefits of 
such R&D" (jg.). 
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not, consistent with this statute, be delegated independent 

authority in this area. 

Second, under Procedures Established Pursuant to the Nuclear 

Non-Proliferation Act of 1978 (15 C.F.R. Part 778, Supple 1, 

51.b. (JA 706), review of export license applications by other 

agencies occurs only when the Departments of Enerqy and Commerce 

have first determined that such review is appropriate (JA 708). 

The review occurs through a Subgroup on Nuclear Export 

Coordination, whose voting members are representatives from 
~ 

Commerce, Enerqy, Defense, state, and the Arms Control 

Disarmament Agency. A non-voting NSC representative may attend 

the meetings (JA 736 n.2). The Subgroup's review function is to 

provide advice and recommendation to the Department of Commerce. 

The district court cited a single step from a multi-step 

procedure for resolving disputes within the subgroup (56 Fed. 

Reg. 6701, S5a(ii) (JA 726» (JA 201), but ignored the fact that 

the final step of that process is referral to the President (JA 

726, 55a(iii», and that nothing in the interagency review 

process "shall derogate from the statutory authority of any 

agency" (,1g., S5c) (JA 718). Nothing in these procedures, or in 

National Security Directive 53 (JA 746), also cited by the court, 

purports to interpose the NSC or NSC staff as the decision-making 

authority. 

g. Public piplomacy. NSDD 77 (JA 802), the sole authority 

the district court cited in support of its conclusion that the 

NSC acts independently of the President in the area of public 

diplomacy (JA 202), provides no support for that conclusion. 
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That presidential directive created a Special Planning Group, 

charged with "overall planning, direction, coordination and 

monitoring of implementation of public diplomacy activities" (JA 

803). This Planning Group was chaired by the National Security 

Advisor and included the principals of all of the agencies 

involved: the Secretaries of State and Defense and the Director 

of the United States Information Agency (JA 802). committees of 

the Group were chaired by agency representatives, and all 

activities were carried out by the responsible agency. NSC staff 

provided "staff support" to the Planning Group (JA 804-805). 

Nothing in NSDD 77 reflects a delegation of authority to the NSC 

independent of the President. 

h. promulgation of Regulations. As evidence that the NSC 

performs a "classic 'agency'" function, the district court cited 

the fact that NSC published in the Code of Federal Requlations 

("C.F.R.") rules governing its voluntary public access policy and 

other substantive policies it coordinates among agencies in the 

government (JA 197-98). The court reasoned that because only 

requlations that are published in the C.F.R. have legal effect, 

such requlations are presumptively rules of an agency (JA 197), 

and therefore the NSC is an agency. 

The court's reasoning is il109ical. The legal effect of 

rules published in C.F.R. is irrelevant to the question whether 

the entity publishing the rules is a lOlA agenqy. In fact, the 

statute governing the Federa~ Register and C.F.R. contains its 

own defin~tion of "agency" that includes the President for these 

purposes (44 U.S.C. 1501). Under the district court's reasoning, 
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mere publication in C.F.R. of an Executive Order would make the 

President a FOIA agency. The NSC'S publishing of requlations in 

C.F.R. is consistent with its role as an advisory body to the 

President and does not indicate independence from the President. 

The NSC should not be faulted because it voluntarily issued 

formal public notice of· its procedures and practices.~ 

In sum, neither the National Security Act nor any 

presidential action has delegated the NSC authority to act 

independently of the President. The district court simply 

misconstrued the authorities it cited in reaching its contrary 

conclusion. 

C. The Structure Of The NSC Reflects That It Is The 
Personal Tool Of The President. 

The third Mever factor is whether the entity has a "self­

contained" structure which evidences authority independent of the 

President (Meyer, 981 F.2d at 1296). The district court noted 

that the NSC had a "firm structure" because it ~as created by 

Congress and that the NSC has a staff and separate budget (JA 

195). These factors may show that the NSC is "an establishment 

in the executive branch" (JA 195-96), but simply being an 

"establishment" does not make the entity a FOIA agency. The 

statutory creation of an entity is not dispositive of its status; 

for example, the CEA was also created by statute and has a 

separate staff and appropriation (15 U.S.C. 1023(b) and (f», but 

~ Moreover, the requlations specifically reserve the 
question of NSC's status since they are "intended to quide NSC 
staff response" to FOIA requests "insofar as it [FOIA] is 
applicable" (32 C.F.R. 2101). 
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this Court held that the CEA is not an agency (Rushforth, 762 

F.2d at 1040-1043). 

Similarly, although the absence of a staff may be evidence 

that an entity does not have independent authority (Keyer, 981 

F.2d at 1296), the presence of a staff surely is not dispositive 

of whether an entity ~ possess substantial independent 

authority. The CEA, the White House Counsel's Office and, 

indeed, the Office of the President all have a staff to advise 

and assist the President. 

Furthermore, neither the National Security Act nor any other 

statute assigns any functions to the NSC staff. In each 

administration, the organization and functions of the staff are 

subject to the direction of the President, through his National 

Security Advisor. As President Bush's National Security Advisor, 

Brent Scowcroft, emphasized: 

Over time, [the NSC staff] has developed an 
important policy role within the Executive 
Branch of coordinatinq policy review, 
preparing issues.for Presidential decision, 
and monitoring implementation. But it has 
remained the President's creature. molded as 
he sees fit. to serve as his personal staff 
for national security affairs. 

Scowcroft Decl., JA 1341-42, !7, (emphasis in De~laration). 

President Clinton's organization of the NSC staff, as 

described in the Declaration submitted by his National Security 
o 

Advisor, Anthony Lake (JA 862), illustrates its role as the 

President's personal staff. NSC staff advise and assist 

President Clinton directly in the exercise of his constitutional 

responsibilities by, inter AliA, preparinq written and oral 

briefings for the president, assistinq the President in 
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responding to congressional inquiries, and preparing public 

remarks for the President (Lake Decl., JA 864-65, ,7). 

NSC staff also advise and assist the President in organizing 

and preparing for the President's meetings of the Council, or 

principals or Deputies Committee meetings chaired by the National 

security Advisor and the Deputy National Security Advisor, by 

preparing NSC meeting agendas and discussion papers under the 

direction of the National Security Advisor, and participating in 

inter-agency working groups (Lake Decl., JA 866-67, ,,10-11, 

12).~ 

The staff takes direction from the National Security Advisor 

(Lake Decl., JA 866, '10); it does not "work for" other NSC 

participants. TheNSC staff has no independent authority to 

direct national security agencies; rather, the staff operates in 

the same close proximity to the President as other White House 

staff whose exclusive role is to advise and assist the President 

(Lake Decl., JA 867 ,13, JA 868-69, ,15). 

* * * 
In sum, even more so than the Meyer Task Force, the NSC 

functions to advise and assist the President and has no 

~ Interagency working qroups are part of the NSC's process 
of advising and assisting the President through his top advisors. 
At the request of the National security Advisor or his Deputy, 
interagency working groups analyze policy options and prepare 
recommendations for the Deputies Committee and the Principals 
Committee (Scowcroft Decl., JA 1344-45, ,12; JA 1592-1671, Itoh 
Deposition at pp. 24:17 to 25:3; 16:11-16.). The findings of the 
interagency working groups are passed on to the Deputies 
Committee, and the Deputies Committee reports, in turn, to the 
Principals Committee (Itoh Dep. 16:22-23). The Principals 
Committee then reports "directly to the President if there's 
consensus" (Itoh Dep. 23:11-17, 24:4-9). 
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independent authority. The President's personal leadership on 

the NSC defines its operational closeness to him. The National 

Security Act delegates no functions to the NSC other than to 

advise the President, and no President has transformed the NSC's 

role by delegating to it any of his constitutional authority in 

national security matters. The particular structure of the NSC 

and its staff is subject to the President's personal control. 

D. Application Of The FOIA To The NSC Would Raise 
Significant Separation Of Powers Concerns". 

Significant constitutional concerns counsel against a ruling 

that the NSC is a FOIA agency. It should not lightly be presumed 

that Congress intended to alter "the relative powers of 

coordinate branches of government" (Public Citizen v. Department 

of Justice, 491 U.S. 440, 466 (1989); Association of Am. 

Physicians & Surgeons v. Clinton, 997 F.2d 898, 906 (D.C. Cir. 

1993) ("AAf§"); Armstrong I, 924 F.2d at 289». In view of the 

NSC's close proximity to the President and the daily interaction 

of the Council and the staff with the President and the National 

Security Advisor, application of FOIA to the NSC poses the 

potential for unwarranted interference with the President's core 

constitutional functions. Accordingly, FOIA sho~ld not be 

construed to encompass the NSC in the absence of an "express 

statement of Congress" that this result was intended (Franklin v. 

Massachusetts, 112 S. ct. 2767,2775 (1992». 

1. The constitutional dimension of the President's right to 

confidential communications is well settled. United States v. 

Nixon, 418 U.S. 683, 705-706 (1974); ~, 997 F.2d at 906; 

McGehee v. ~, 697 F.2d 1095, 1108 (D.C. Cir. 1983). It extends 
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not only to communications directly with the President but to 

those among bis senior advisors as well (AAE§, 997 F.2d at 909). 

The potential for interference witb the President's core 

constitutional functions by subjecting the NSC to FOIA is 

evident. staff members bave continuing interaction with the 

National Security Advisor and the President (Lake Decl., JA 864-

65, 116-8). This kind of ·continuing interaction" with the 

President "is surely in part what Congress had in mind when it 

exempted [from FOIA] the President's 'immediate personal staff'" 

(~, 997 F.2d at 910, quoting Meyer, 981 F.2d at 1293). 

Indeed, this Court stated that "FOIA's exemption [of the 

President's personal staff) may be constitutionally required to 

protect the President's executive powers" (ia., citing Soucie). 

If FOIA reaches all of the NSC's records, confidential 

communications between a sitting President and his personal 

assistants, including the National Security Advisor, will be 

subject to search, processing for applicable exemptions, 

discovery burdens and ~ ~ judicial review, notwithstanding 

the Supreme Court's recognition in lissinger that neither the 

President nor his National Security Advisor is subject to FOIA. 

"Human experience teaches that those who expect public 

dissemination of their remarks may well temper candor with a 

concern for appearances and for their own interests to the 

detriment of the decisionmaking process" (Nixon, 418 U.S. at 

705). It would not require an actual disclosure order under FOIA 

to trench upon the President's right to receive advice in 

confidence; rather, knowledge that FOIA can be invoked during the 
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President's term would in itself pose a chilling effect on the 

advisory role. 

The possible availability of FOIA exemptions does not 

eliminate the constitutional intrusion on the head of a 

coordinate branch of government (JA 210-11). By that logic, one 

could argue that application of the FOIA to the Supreme Court 

would not be harmful because its deliberations would be protected 

by FOIA exemptions, if properly applied by the courts. Ever 

since President Washington refused to "lay before the House of 

Representatives the instructions, correspondence, and documents 

relating to the negotiation of the Jay Treaty -- a refusal the 

wisdom of which was recognized by the House itself and has never 

since been doubted," it has been recognized that the President's 

responsibilities preclude Congress from intruding upon the 

relationship between the President and his staff. curtiss­

Wright, 299 U.S. at 320 (quoting 1 Messages and Papers of the 

presidents, p. 194). See also Nixon, 418 U.S. at 705-706; kt. 

Plaut v. Spendthrift Farm. Inc., 63 USLW 4243, 4251 (S. ct. April 

18, 1995) ("the doctrine of separation of powers is a structural 

safeguard * * * it is a prophylactic device, establishing high 

walls and clear distinctions"). A grant of authority by Congress 

to the courts, in the civil context, to review determinations 

made by the President's closest advisors about the public 

availability of records held in close proximity to a sitting 

President would impinge upon the domain and operations of a 

coordinate,'br"anch. ' The . Court should not 'l:i.9htiy:;-ilssuin~' ~at >, • 

•• ...,,' ;~. -. ~.' ... A .' 

'. 
!'" '-' : - ,-. ~.- . ::~'.-' .. --

" 
\.; .. ..~ .. 
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2. The district court attempted to accommodate both the 

scheme of the Presidential Records Act and the scheme of the FOIA 

and the Federal Records Act by permittinq "hiqh level officials 

of the NSC" to create and maintain presidential records in the 

"limited circumstances" when they act solely to advise and assist 

the President. The fact that the district court was constrained 

to recoqnize that the NSC and its staff can and do solely advise 

and assist the President belies its conclusion that the NSC is a 

FOIA "aqency." Moreover, the court's "accommodation" rests on 

the idea that the "head" can be severed from the "body"; but the 

NSC and its staff serve the President directly and cannot be 

severed from .the head of the entity -- the President. 

Furthermore, the attempted distinction between "hiqh level 

officials" and other NSC staff is inconsistent with the necessary 

operation of the NSC in advisinq and assistinq the President. 

Hiqh level NSC officials rely heavily upon lower-echelon NSC 

staff for backqround researc~, information-qatherinq, policy 

analysis, and confidential advice that form the foundation of the 

advice and assistance provided to NSC Senior Directors, and 

throuqh them, to the National security Advisor and Deputy 

Advisors, and, ultimately, to the President (Lake Decl., JA 864-

67, !!7-12). It would seriously disrupt the NSC's mission if the 

possession of presidential records by lower level NSC officials 

could transform those records into aqency records and subject 

them to the Federal Records Act and to FOIA. Either the NSC 

would be forced to preclude staff from access to records critical 

to their areas of responsibility, or the NSC would have to 
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tolerate the result that once presidential records were put in 

the possession of staff, the President would lose control over 

them. 

III. THE DISTRICT COURT ERRED IN HOLDING THE NSC'S 
RECORDKEEPING GUIDANCE ARBITRARY AND 
CAPRICIOUS BECAUSE'THE NSC HAD NOT ADEQUATELY 
EXPLAINED ITS ·SUDDEN CHANGE" IN POSITION. 

We have shown that, under this Court's criteria, the NSC is 

not substantially independent of the President and, therefore, is 

not subject to FOIA. The district court ruled in the alternative 

that, "[e]ven if the NSC did not perform rulemaking and 

adjudication, and otherwise exercise sUbstantial authority 

independently of the President, the Court would still have to set 

aside the agency's declaration that it is not an agency as 

arbitrary and capricious· (JA 208). ThUS, the court held, the 

NSC must be treated as a FOIA agency, even if it legally is not, 

because an entity that had for many years treated itself "as an 

agency, [cannot] suddenly change its designation without offering 

a reasoned explanation for the sudden change * * *" (JA 184-85). 

This alternative basis for the court's ruling rests on erroneous 

legal principles and ignores the record. 

First, if, as the district court assumed for this 

alternative ruling, the NSC is not a FOIA agency, it is not an 

APA agency either (Meyer, 981 F.2d at 1304 (Wald, J., dissent­

ing», and the court lacked APA jurisdiction to consider whether 

its recordkeeping practices are arbitrary and capricious. 

Franklin, 112 S. ct. at 2776. Moreover, if the NSC legally is 

not a FOIA agency, it cannot be "arbitrary and capricious" for 

the NSC to treat itself as a non~FOIA agency. 
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Furthermore, the court erred in holding that the NSC had not 

adequately explained its position. This Court, in Armstrong II, 

questioned whether the NSC could continue its longstanding 

practice of maintaining both presidential records and records 

that it treated under the Federal Records Act. After seeking the 

advice of the Department of Justice's Office of Legal Counsel, 

which advised that the NSC solely advises and assists the 

President, and believing Armstrong II precluded its. "dual hat" 

practice, the NSC properly asserted its statutory function of 

advising and assisting the President on national security 

matters. n The President's memorandum to the NSC, endorsing 

OLe's decision and directing the NSC to maintain a voluntary 

disclosure policy for appropriate records (JA 217), and the 

Executive Secretary's implementing memorandum (JA 219) fully 

explain the dispute concerning recordkeeping practices engendered 

by this litigation. 

At bottom, the court's ruling rests on notions of estoppel. 

As a matter of law, however, estoppel does not lie against the 

united States. ~ v. Richmond, 496 U.S. 414 (1990); ~ v. 

Gates, 981 F.2d 1316, 1321 (D.C. Cir.), ~. denied, 114 S. ct. 

n Prior to this Court's Armstrong II remand, NSC had filed 
responses to requests for admissions which reflected its earlier 
dual hat recordkeeping practices. Following this Court's remand, 
NSC revised its recordkeeping quidance in light of OLe's 
September 1993 opinion. out of an abundance of caution, NSC 
moved to withdraw its prior responses and conform its admissions 
to its revised recordkeeping quidance. The district court's 
denial of this motion (JA 186-87, n.B) was an abuse of discretion 
since plaintiffs in fact conducted extensive discovery following 
the NSC's motion for summary judgment and, therefore, were not 
prejudiced by the motion. The ruling was also contrary to this 
Court's remand order which recognized that the NSC's status was 
an undecided legal question. 
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337 (1993). As a factual matter, the district court ignored the 

fact that the NSC never subjected to FOIA searches those records 

it maintained separately as presidential records. The NSC's 

voluntary effort to maximize disclosure, to the extent the NSC 

determined would be consistent with its presidential advisory 

responsibilities, cannot convert the President's council into an 

ordinary FOIA agency. ~., Public Citizen v. Department of 

state, 11 F.3d 198, 203 (D.C. Cir. 1993), quoting Military Audit 

Project, v. Casey, 656 F.2d 724, 754 (D.C. Cir. 1981) (rejecting 

the "'perverse theory that a forthcoming agency is less to be 

trusted * * * than an unyielding one' and that to effectively 

penalize an agency for voluntarily declassifying documents would 

'work mischief' * * * by creating an incentive against· 

disclosure"). It was the district court, not the NSC, that 

announced a radical departure from nearly fifty years of 

practice. 

CONCLUSION 

For the foregoing reasons, the judgment of the district 

should be reversed. 
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