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CRIMES AND CRIMINAL PROCEDU#

CODE OF FEDERAL REGULATIONS :_‘!}

18 § 205
De; ntal pi i representation be-
fore Department om‘;ee 7 CFR 126
Officers and employees of U.S., claims and

matters affecting governmental activities of —

Disqualification of government officers and

employees in representation hefore
Board, see 14 CFR 300.11.

LAW REVIEW AND JOURNAL COMMENTARIES

Public service by public servants. Lisa G.
Lerman, 19 Hofstra L.Rev. 1141 (1991),

NOTES OF DECISIONS y

Agency personnel exchanges 12
Assistance of counsel 9

(S, Class actions 14 -
Prosecutor and defender exchange programs
Representation of relatives 10

/qq ) Union activities 13

"Cesmert ndtve
2. Generally

Rrnval  Suict commonlaw notion of “agency” does

Pacleed ot necessarily exhaust meaning of prohibition

- of this section against officers and employees of
pMJ United States acting as agent for another in

matter affecting United States. U.'S. v. Sweig,
8.D.N.Y.1970, 316 F.Supp. 1148,

3. Officers or employees within section

This section which prohibits federal employ-
ees from appearing as agent or attorney on
behalf of anyone in a proceeding to which the
United States is a party hars federal employees
enrolled in part-time legal studies from entering
an appearance under court rule on behalf of
indigent criminal appellants entitled to assign-
ment of counsel, despite eontention that role of a
law gtudent so appearing is neither that of an
attorney nor that of an agent for appellant and
that such appearance would not frustrate the
legislative intent of this section. U. S. v. Baley,

C.A.D.C.lgu.l 498 F2d 677, 162 US.App.D.C.

135.

Veterans Administration’s decision not to ac-
cept bid of contractor which had been preselect-
ed by Small Business Administration and which
was only company negotiating with VA for con-
struction of VA facility was not arbitrary or
capricious, and contractor ‘was not entitled to
recover its bid preparation and negotiating
costs; decision not te award contract was based
on appearance of conflict of interest caused by
contractor's representation during negotiation
process by VA employee, in violation of execu-
g.ive order, VA regulations, and statute prohibit-
ing government employee from acting as agent
for anyone in eonnection with matter in which
Government is party or has direct and substan-
tial interest. Refine Const. Co., Ine. v. us.,

_CLCL.1987, 12 CL.CL. 56.

4. Prosecution of claims

One who was still employee of Federal Trade
Commission eould not accept any compensation
for his legal services in prosecuting class action
in which it was alleged that Commission diserim-
inated on account of race in failing to award

196

Practice of special government empl o,
permitted before Board, see 14 'g;;
300.12. R

Persons who may practice before Bure:i:“g‘
Aleohol, Tobaeto and Firearms, see 81 CFR gy
’ TR

Ay
B0
A

vy
Section l;ﬂy)ﬁ'fsedr:::lﬁcﬁon on pro bono T

sentation attorneys. Carol
fant, 37 Fed.B.News & J. 4079{?990). v u:b.
&

promotions. Bachman v. Pertachuk, D.C.D.,
1977, 437 F.Supp. 973. . o
A government attorney owning a eorporation
involved in a quiet title action with the Uniteq
States government and having a financial intey.
est in the action i8 not involved in any real o
apparent conilict of interest with his duties ang
responsibilities where he does not intend to
participate in the litigation on behalf of the
United States or to act as agent or attorney eq
behalf of the corporation and the action is not
being handled by his departmental section,
1977 (Counsel-Inf. Op.) 1 0p.0.1.C. 7. -

5. Contracts a
Generally, carriers’ earnings in excess of au.
thorized rate of return are not subject to refund
orders by Federal Communications Commisaion
(FCC), but rates carrier charges in future may
be lowered if there is history of consistent over-
earnings. Ohio Bell Telephone Co. v. F.C.C,
C.A.6 1931, 849 F2d 864. .

9. Assistance of counsel

In this section forbidding federal employee
from representing anyone hefore agency or
court, exclusion permitting one to aet without
compensation as agent or attorney for any per-
son who is subject of disciplinary, loyalty or
other person_nel administration proceedings in
connection with those proceedings is applicable
only in “administration proeeedings™ and not in
proceedings before courts. Bachman v. Pert-
schuk, D.C.D.C.1977, 437 F.Supp. 973. :

Petitioner being investigated by Army to de-
termine his suitability for retention in Army
ROTC program and whether he should be or-
dered to active duty was not entitled to legally
qualified counsel; in any event, petitioner know-
ingly and voluntarily waived any right that he
had, if any such right ‘existed, to legally qualified
counsel. Scarth v. Geraci, N.D.Tex1974, 382
F.Supp. 876, affirmed 510 F.2d 1363.

This section does not prohibit government
attorneys from representing federal employees
in personnel administration proceedings in court
a8 wel.l a8 before agencies, 80 long as the repre-
sentation does not conflict with the attorney’s
aficiél 43:1&5. 1982 (Counsel-Inf.0p.) 6 Op.

10. Representation of relatives

Attorneys employed by the federal govern-
ment are barred by this section from participat-
ing in any case in which the District of Columbia

~
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is & party or has g direct and substantial inter-
wet. 1980 (Counsel-Inf.0p.) 4B Op.0.L.C. B0O.

in the office of a United States
Axnzynpz:;empeuonbehﬂfothhdmghm
in an Internal Revenve Service office andit of
her tax retarn. 1977 (Counsel-Inf. Op) 1 Op.
0.L.C. 148, .
11. Prosecutor and defender exchange pro-

grams .

This section is not a bar to having one or
more Assistant United States Attorneys and
assistant Federal Public Defenders temporarily
exchange duties. 1977 (CounseHnf. Op.) 1 Op.
0.L.C. 110. -

12. Agency personnel exchanges
The detailing of Environmental Protection
Agency employees to important positions in
state agencies, the duties of which may require
them to represent the state before the Environ-
mental Protection Agency, is integral to the
substantive environmental programs which the

18 § 207

Agency administers, and is not prohibited by
this section or section 203 of this title. 1980
(Counsel-Inf.0p.) 4B Op.0.L.C. 498.
13. Union activities ) _

The representational bar of this section ap-
plies to union organizing activities of a federal
empioyee in which he acts as “agent or attor-

ney” for other federal employees before their
agency. 1981 (Counsel-Inf.Op.) 5 Op.0.L.C. 1%4.

14. Class actions

This section does not bar Assistant United
States Attorneys from participating as plaintiffs
in & class action suit challenging the authority of
the Office of Personnel Management to reduce
the cost of living allowance paid to all federal
employees in Alaska, though they may not ae-
cept any compensation for assisting in prosecut-
ing the claims of the class or act as agents or
attorneys for the class. 1981 (Counsel-Inf.0p.) 5
Op.O.L.C. 4. )

§ 207. Restrictions on former officers, employees, and elected officials of the
executive and legislative branches _
(a) Restrictions on all officers and employees of the executive branch and

(1) Permanent restrictions

on representation on barticular matters.—Any

person who is an officer or employee (including any special Government employee)
of the executive branch of the United States (including any independent agency of
the United States), or of the District of Columbia, and who, after the termination of
his or her service or employment with the United States or the District of
Columbia, knowingly makes, with the intent to influence, any communication to or
appearance before any officer or employee of any department, agency, court, or
court-martial of the United States or the District of Columbia, on behalf of any
other person (except the United States or the District of Columbia) in connection

with a particular matter—

(A) in which the United States or the District of Columbia is a party or has

. a direct and substantial interest,
(B) in which the person
officer or employee, and

participated personally and substantially as such

(C) which involved a specific party or specific parties at the time of such

participation,

shall be punished as provided in section 216 of this title.

-(2) Two-year restrictions concerning particular matters under official re-
sponsibility.—Any person subject to the restrictions contained in paragraph (1}
who, within 2 years after the termination of his or her service or employment with
the United States or the District of Columbia, knowingly makes, with the intent to
influence, any communication to or appearance before any officer or employee of
any department, agency, court, or court-martial of the United States or the District
of Columbia, on behalf of any other person (except the United States or the District
of Columbia), in connection with a particular matter—

(A) in which the United States or the District of Columbia is a party or has

a direct and substantial interest,

.(B) which such person knows or reasonably should know was actually

.. pending under his or her official responsibility as such officer or employee

within a period of 1 year before the termination of his or her service or
employment with the United States or the District of Columbia, and

{C) which involved a specific party or specific patties at the time it was so

pending,

shall be punished as provided in section 216 of this title.
(3) Clarification of restrictions.—The restrictions contained in paragraphs (1)

and (2) shall apply—
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(A) in the case of an officei’ or employee of the executive branch of the
United States (including any independent agency), only with respect to commu-
nications to or appearances before any officer or employee of any department,
agency, court, or court-martial of the United States on behalf of any other
person (except the United States), and only with respect to a matter in which
the United States is a party or has a direct and substantial interest; and

(B) in the case of an officer or employee of the District of Columbia, only
with respect to communications to or appearances before any officer or

employee of any department, agency, or court of the District of Columbia on .

behalf of any other person (except the District of Columbia), and only with
respect to a matter in which the District of Columbia is a party or has a direct
and substantial interest. .

(b) One-year restrictions on aiding or advising.— ~
(1) In general.—Any person who is a former officer or employee of the executive
branch of the United States (including any independent agency) and is subject to
the restrictions contained in subsection (a)(1), or any person who is a former officer
or employee of the legislative branch or a former Member of Congress, who
personally and substantially participated in any ongoing trade or treaty negotiation
on behalf of the United States within the 1-year period preceding the date on which
his or her service or employment with the United States terminated, and who had
access to information concerning such trade or treaty negotiation which is exempt
from disclosure under section 562 of title 6, which is so designated by the
appropriate department or agency, and which the person knew or should have
known was so designated, shall not, on the basis of that information, knowingly
represent, aid, or advise any other person {except the United States) concerning
such ongoing trade or treaty negotiation for a period of 1 year after his or her

- service or employment with the United States terminates. Any person who violates
this subsection shall be punished as provided in section 216 of this title. :

(2) Definition.—For purposes of this paragraph— .
(A) the term “trade negotiation” means negotiations which the President
determines to undertake to enter into a trade agreement pursuant to section
1162 of the Omnibus Trade and Competitiveness Act of 1988, and does not
include any action taken before that determination is made; and .
(B) the term “treaty” means an international agreement made by the
President that requires the advice and consent of the Senate. -

(c) One-year restrictions on certain senior personnel of the executive branch and
independent agencies.— :

(1) Restrictions.—In addition to the restrictions set forth in subsections (a) and
(b), any person who is an officer or employee (including any special Government
employee) of the executive branch of the United States (including an independent
agency), who is referred to in paragraph (2), and who, within 1 year afier the
termination of his or her service or employment as such officer or employee,
knowingly makes, with the intent to influence, any communication to or appearance
before any officer or employee of the department or agency in which such person

- gerved within 1 year before such termination, on behalf of any other person (except
the United States), in connection with any matter on which such person seeks
official action by any officer or employee of such department or agency, shall be
punished as provided in section 218 of this title.

(2) Persons to whom restrictions apply.—(A) Paragraph (1) shall apply to a
person (other than a person subject to the restrictions of subsection (d))—

(i) employed at a rate of pay specified in or fixed according to subehapter II
of chapter 53 of title 5, : - )

{ii) employed in a position which is not referred to in clause (i) and for which
the basic rate of pay, exclusive of any locality-based pay adjustment under
section 5302 of title 5 (or any comparable adjustment pursuant to interim
authority of the President), is equal to or greater than the rate of basic pay
payable for level 5 of the Senior Executive Service,

(iii) appointed by the President to a position under section 105(a}2)XB) of
title 3 or by the Vice President to a position under section 106(a)1)(B) of title
3,0r

h
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(iv) employed in a position which is held by an active duty commissioned
officer of the uniformed services who is serving in & grade or rank for which
the pay grade (as specified in section 201 of title 37) is pay grade O-7 or above.

- (B) Paragraph (1) shall not apply to a special Government employee who serves
less than 60 days in the 1-year period before his or her service or employment as
such employee terminates. :

(C) At the request of a department or agency, the Director of the Office of
Government Ethics may walve the restrictions contained in paragraph (1) with -
respect to any position, or category of positions, referred to in clause (i) or (iv) of
subparagraph (A), in such department or agency if the Director detérmines that—

_ (@) the imposition of the restrictions with respect to such position or posi-
tions would ereate an undue hardship on the department or ageney in obtaining
qualified personnel to fill such position or positions, and

(ii) granting the waiver would not create the potential for use of undue
irgﬂuence or unfalr advantage. ‘ '

(d) Restrictions on very senior personnel of the executive branch and indepen-
dent agencies.— : C ,
(1) Restrictions.—In addition to the restrictions set forth in subsections (a) and
' (b), any person who— .- ‘ '
(A) serves in the position of Vice President of the United States,
B is employed in a position in the executive branch of the United States
(mcludl_ng any independent agency) at a rate of pay payable for level I of the
Exequhve Schedule or employed in a position in the Executive Office of the
President at a rate of pay payable for level II of 'the Executive Schedule, or
~. (C) is appointed by the President to a position under section 105(a)2)(A) of
- ;tle 3or by the Vice President to a position under section 106(a)}(1}(A) of title
and who, within 1 year after the termination of that person’s service in that position,
knowingly makes, with the intent to influence, any communication to ar appearance
before any person described in paragraph (2}, on behalf of any other person {except
the United States), in connection with any matter on which such person seeks
official action by any officer or employee of the executive branch of the United
States, shall be punished as provided in section 216 of this title.

(2) Persons who may not be contacted.—The persons referred to in paragraph
(1) with respect to appearances or communications by a person in a position
described in subparagraph (A), (B), or (C) of paragraph (1) are—

(A) any officer or employee of any department or agency in which such
person served in such position within a period of 1 year before such person’s
service or'_employmenrt with the United States Government terminated, and
) (B).any person appointed to & position in the executive branch which is

* listed in sections 5312, 5318, 6314, 5315, or 5318 of title 5.

(e) Restrictions on Members of Congress and officers and employees of the
legislative branch.— . )

(1) Members of Congress and elected officers.—(A) Any person who is a
Member of Congress or an elected officer of either House of Congress and who,
within 1 year after that person leaves office, knowingly makes, with the intent to
influence, any communication to or appearance before any of the persons described
in subpa.ra'm-apl_l (B) or (C), on behalf of any other person (except the United States)
in connection wﬂ_;h any matter on which such former Member of Congress or elected
officer seeks action by a Member, officer, or employee of either House of Congress,
g}uhm or her official capacity, shall be punished as provided in section 216 of this

e. '

B T?xe persons referred to in subparagraph (A) with respect to appearances or
comtiunications by a former Member of Congress are any Member, officer, or
employee of either House of Congress, and any employee of any other legislative
office of the Congress.

(C) The persons referred to in subparagraph (A) with respect to appearances or
communications by a former elected officer are any Merhber, officer, or employee of
the House of Congress in which the elected officer served.
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(2) Personal staff.—(A) Any person who is an employee of a Senator or ap
employee of a Member of the House of Representatives and who, within 1 yeapr
after the termination of that employment, knowingly makes, with the intent to

- influence, any communication to or appearance before any of the persons described
in subparagraph (B), on behalf of any other person (except the United States) in
connection with any matter on which such former employee seeks action by g
Member, officer, or employee of either House of Congress, in his or her official
capacity, shall be punished as provided in section 216 of this title. .

{B) The persons referred to in subparagraph (A) with respect to appearances or
communications by a person who is a former employee are the following:

(i) the Senator or Member of the House of Representatives for whom that.
person was an employee; and . ‘

(ii) any employee of that Senator or Member of the House of Representa-
tives. :

(3) Committee staff.—Any person who is an employee of a committee of
Congress and who, within ! year after the termination of that person’s employment
on such committee, knowingly makes, with the intent to influence, any communica-
tion to or appearance before any person who is a Member or an employee of that
committee or who was a Member of the committee in the year immediately prior to
the termination of such person’s employment by the committee, on behalf of any
other person (except the United States) in connection with any matter on which
such former employee seeks action by a Member, officer, or employee of either
House of Congress, in his or her official capacity, shall be punished as provided in
section 216 of this title, -

(4) Leadership staff.—(A) Any person who is an employee on the leadership

staff of the House of Representatives or an employee on the leadership staff of the
Senate and who, within 1 year after the termination of that person’s employment on
such staff, knowingly makes, with the intent to influence, any communication to or
appearance before any of the persons-described in subparagraph (B), on behalf of
‘any other person (except the United States) in connection with any matter on which
such former employee seeks action by a Member, officer, or employee of either
House of Congress, in his or her official capacity, shall be punished as provided in
section 216 of this title,

" (B) The persons referred to in subparagraph (A) with respect to appearances or
communications by a former employee are the following:

(i) in the case of a former employee on the leadership staff of the House of
- Representatives, those persons are any Member of the leadership of the House
of Representatives and any employee on the leadership staff of the House of
Representatives; and .
(ii) in the case of a former employee on the leadership staff of the Senate,
those persons are any Member of the leadership of the Senate and any
. employee on the leadership staff of the Senate.
" (5) Other legislative offices.—(A) Any person who is an employee of any other
legislative office of the Congress and who, within 1 year after the termination of
that persons's employment in such office, knowingly makes, with the intent to
influence, any communication to or appearance before any of the persons described
in subparagraph (B), on behaif of any other person {except the United States) in
connection with any matter on which such former employee seeks action by any
officer or employee of such office, in his or her official capacity, shall be punished as
provided in section 216 of this title.

(B) The persons referred to in subparagraph (A) with respect to appearances or
communications by a former employee are the employees and officers of the former
legislative office of the Congress of the former emplayee. :

(6) Limitation on restrictions.—(A} The restrictions contained in paragraphs
{(2), (3), and (4} apply only to acts by a former employee who, for at least 60 days, in
the aggregate, during the 1-year period before that former employee’s serviee as
such employee terminated, was paid a rate of basfc pay equal to or greater than an
amount which is 75 percent of the basie rate of pay payable for a Member of the
House of Congress in which such employee was employed.

(B) The restrictions contained in paragraph (5) apply conly to acts by a former
employee who, for at least 60 days, in the aggregate, during the l1-year period
before that former employee’s service as such employee terminated, was employed

200

CRIMES AND CRIMINAL PROCEDURR CRIMES AND CRIMINAL PROCEDURE

18 §207

in a position for which the rate of basic pay, exclusive of any locality-based pay
adjustment under section 5302 of title 5 (or any comparable adjustment pursuant to
interim authority of the President), is equal to or greater than the basic rate of pay
payable for level 6 of the Senior Executive Service.
(7) Definitions.—As used in this subsection—
(A) the term “committee of Congress” includes standing committees, joint
. committees, and select committees; .
(B) a person is an employee of a House of Congress if that person is an
employee of the Senate or an employee of the House of Representatives;
(C) the term *employee of the House of Representatives” means an employ—
ee of a Member of the House of Representatives; an employee of a committee
of the House of Representatives, an employee of a joint committee of the
Congress whose pay is disbursed by the Clerk of the House of Representatives,
and an employee on the leadership staff of the House of Representatives;

(D) the term “employee of the Senate” means an employee of a Senator, an
employee of a committee of the Senate, an employee of a joint committee of the
Congress whose pay is disbursed by the Secretary of the Senate, and an
employee on the leadership staffl of the Senate; _

(E) 3 person is an employee of a Member of the House of Representatives if

 that person is an employee of a Member of the House of Representatives under
the clerk hire allowance; ‘ ' ‘

(F) a person is an employee of a Senator if that person is an employee in a
position in the office of a Senator;

(G) the term “employee of any other legislative office of the Congress”
means an officer or employee of the Architect of the Capitol, the United States
Botanic Garden, the General Accounting Office, the Government Printing
Office, the Library of Congress, the Office of Technology Assessment, the
Congressional Budget Office, the Copyright Royalty Tribunal, the United
States Capitol Police, and any other agency, entity, or office in the legislative
branch not covered by paragraph (1), (), (3), or (4) of this subsection;

(H) the term “employee on the leadership staff of the House of Representa-
tives” means an employee of the office of 8 Member of the leadership of the
House of Representatives described in subparagraph (L), and any elected
minority employee of the House of Representatives;

() the term “employee on the leadership staff of the Senate” means an
employee of the office of a Member of the leadership of the Senate described in
subparagraph (M); : Ay .

(D) the term “Member of Congress” means a Senator or & Member of the
House of Representatives; ) - .

(K) the term “Member of the House of Representatives” means a Represen-
" tative in, or a Delegate or Resident Commissioner to, the Congress; .

(L) the term “Member of the leadership of the House of Representatives”
means the Speaker, majority leader, minority leader, majority whip, minority

" whip, chief deputy majority whip, chief deputy minority whip, chairman of the
Democratic Steering Committee, chairman and vice chairman of the Democrat-
iec Caucus, chairman, vice chairman, and secretary of the Republican Confer-
ence, chairman of the Republican Research Committee, and chairman of the
Republican Policy Committee, of the House of Representatives (or any similar
position created on or after the effective date set forth in section 102(a) of the
Ethics Reform Act of 1989);

"(M) the term “Member of the leadership of the Senate” means the Vice
President, and the President pro tempore, Deputy President pro tempore,
majority leader, minority leader, majority whip, minority whip, chairman and
secretary of the Conference of the Majority, chairman and secretary of the
Conference of the Minority, chairman and co-chsirman of the Majority Policy
Committee, and chairman of the Minority Policy Committee, of the Senate (or
any similar position created on or after the effective date set forth in section
102(a) of the Ethics Reform Act of 1989).

(D) Restrictions relating to foreign entities.—
: 201
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(1) Restrictions.—Any person who is subject to the restrictions contained in

subsection (c), (d), or (e} and who knowingly,- within 1 year afber leawng’t.he

position, office, or employment referred to in such subsection—" f
(A) represents a foreign entity before any officer or employee of any
department or agency of the United States with the intent to influence g
decision of such officer or employee in carrying out his or her official duties, op
(B) aids or advises a foreign entity with the intent to influence a decision of
any officer or employee of any department or agency of the Umted States, in
carrying out his or her official duties,
shall be punished as provided in section 216 of this title.

(2) Special rule for Trade Representative.—With respect to a person who is the
United States Trade Representative or Deputy United States Trade Representa.
tive, the restrictions described in paragraph (1) shall apply to nepresentmg, mdmg,
or advising foreign entities at any time after the termination of that person s ser\nee
as the United States Trade Representative. i

(3) Definition.—For purposes of this subsecuon. the term “foreign entity”
means the government of a foreign country as defined in section 1(e) of the Foreign
Agents Registration Act of 1938, as amended, or a foreign political parl:y as deﬁned
in section 1(f) of that Act.

(g) Special rules for detailees.—For purposes of this sectlon, a person who is

3
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(2) State and local governments and institutions, hospitals, and organiza-
tions,~The restrictions contained in subsections (c), (d), and (e) shall not apply to
acts done in carrying out official duties as an employee of—

(A) an agency or instrumentslity of a State or local government if the
appeamnce, communication,.or representahon is on behalf of such govemment..
or

(B) an accned:ted, degree-granung msutuuon of higher education, as defined
in section 1201(a) of the Higher Education Act of 1965, or a hospital or medical
research organization, exempted and defined under section 501(cX3) of the
Internal Revenue Code of 1986, if the appearance, communication, or represen-
tation is on behalf of such institution, hospital, or organization.

(3) -International organizations.—The restrictions contained in this section
shall not apply to an appearance or communication on behalf of, or advice or aid to,
an international organization.in which the United States participates, if the Secre-
tary of State certifies in advance that such activity is in the interests of the United
States. '

(4) Special knowledge.—The resmct:ons contgined in subsechons (), (@, and
(e) shall not prevent an individual from making or providing a statement, which is
based on the individusl’s own special lmowledge in the particular area t.hat is the
subject of the statement, if no compensation is thereby received.

(5) Exception for scientific or technological information.—The restrlctlons

detailed from one department, agency, or other entity to another department, agency, or
other entity shall, during the period such person is detailed, be deemed to be an officer
or employee of both depart:nents, agencies, or such entities.

contained in subsections (a), (c), and (d) shall not apply with respect to the making
of communications solely for the purpose of furnishing scientific or technological
information, if such communications are made under procedures acceptable to the

(h) Designations of separate statuwry agencies and bureaus.— -
(1) Designations.—For ' purposes of subsection (c) and exeept. as provided in
paragraph (2), whenever the Director of the Office of Governmerit Ethics deter-
-, mines that an agency or bureau within a department or agency in the executive
branch exercises functions which are distinct and separate from the Tremaining
. functions of the department or agency ‘and that there exists, no potential for use of
undue influence or unfair advantage based on past Government service, the
Director shall by rule designate such agency or bureau as a separate department or
- agency. On an annual basis the Director of the Office of Government Ethics shall
review the designations and determinations made under this subparagraph and, in
consultation with the department or agency concerned, make such additions and
deletions as are nec . Departments and agencies shall cooperate to the fullest
extent wWith the Director of the Office of Government Et.lucs in the exercise of his or
her responsibilities under this paragraph.

(2) Inapplicability of designations.—No agency or bureau mthm the Executive
Office of the President may be designated under paragraph (i) as a separate
. department or agency. No designation under paragraph (l) shall app]y to persons
~ referred to in subsection (eX2NA)i) or (iii). .
(1) Definitions.—For purposes of this section— . . :
(1) the term “officer or employee”, when used to describe the person to whom a

" communication is made or before whom an appearance is made, with the mtent to

influence, shall include—
(A) in subsections (a), (¢), and (d), the President and the Vice President; and
{B) in subsection (f), the Presldent, the Vice President, and Members of
Congress,

(2) ‘the term “participated” means an action taken as an ofﬁcer or employee
through decision, approval, disapproval, recommendation, the rendering of adv:ce,
investigation, or other such action; and

(3) the term “parhcular matter” includes any investigation, application, request
for a ruling or determination, rulemaking, contract, controversy, claim, charge,
accusation, arrest, or judicial or other proeeedmg

. (§) Exceptions.—
(1) Official government duties.—The resmchons contained in this section shall
not apply to acts done in carrying out official duties on behalf of tlie United States
or the District of Columbia or as an elected official of a State or local government.
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e department or agency concerned or if the head of the department or agency

concerned with the particular matter, in consultation with the Director of the Office

of Government Ethics, makes a certification, published in the Federal Register, that

the former officer or employee has outstanding qualifications in & scientific, techno-
logical, or other technieal discipline, and is acting with respect to a particular matter
which requires such qualifications, and that the national interest would be served by
the participation of the former officer or employee. For purposes of this para-
graph, the term “officer or employee” includes the Vice President. =

(6) Exceptlon for-testimony.—Nothing in this section shall prevent an mdmdu—
al from giving testimocny under oath, or from making statements required to be
made under penalty of perjury. Notwithstanding the preceding sentence—

(A) a former officer or employee of the executive branch of the United
States (including any independent agency) who i8 subject to the restrictions
‘contained in subsection (a}1) with respect to a parhcular matter may not,
except pursuant to court order, serve as an expert witness for any other person
(except the United States) in that matter; and

(B) a former. officer or. employee of the District of Columbia who is subject
to the restrictions contained in subsection (a)(1) with respect to a particular
matter may not, except pursuant to court order, serve as an expert witness for
any other person (except the District of Columbia) in that matter. .

(7) Political parties and campaign committees.—(A) Except as provided in
subparagraph (B), the restrictions contained in subsections (c), (d), and (e) shall not
apply to a communication or appearance made solely on behalf of a candidate in his

or her capacity as a candidate, an authorized committee, a national committee, a

national Federal campaign committee, a State committee, or a political party.

(B) Subparagraph (A) shall not apply to— _

(i) any communication to, or appearance before, the Federal Election Com-
mission by a former officer or employee of the Federal Election Commission;
or .

(i) a communication or appearance made by 3 person who is'subject to the
restrictions contained in subsections (¢), (d), or (e) if, at the time of the
eommunication or appearance, the person is employed by a person or entity

_ other than—

(I) a candidate, an authorized committee, a national comrmttee. a na-

. tional Federal campaign committee, a State committee, or a political party;

or
203
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(ID a person or entity who represents, aids, or advises only persons or '

entities described in subelause (I). T ‘ ' iy L

(C) For purposes of this paragraph— B R Rl

(1) the term “candidate” means any person who seeks nomination fop
election, or election, to Federal or State office or who has authorized others to
explore on his or her behalf the possibility of seeking nomination for. election,
or election, to Federal or State office; . .

(ii) the term “authorized committee” means any political committee desig. '
nated in writing by a candidate as authorized to receive contributions or make
expenditures to promote the nomination for election, or the election, of such
candidate, or to explore the possibility of seeking nomination for election, or the
election, of such candidate, except that a political committee that receiveg
contributions or makes expenditures to promote more than 1 candidate may not

' be designated as an authorized committee for purposes of subparagraph (A);

(iii) the term “national committee™ means the organization which, by virtue
of the bylaws of a political party, is responsible for the day-to-day operation of
such political party at the national level; .

(iv) the term “national Federal campaign committee” means an organization
that, by virtue of the bylaws of a political party, is established primarily for the
purpose of providing assistance, at the national level, to candidates nominated
by that party for election to the office of Senator or Representative in, or
Delegate or Resident Commissioner to, the Congress; '

(v) the term “State committee” means the organization which, by virtue of
the bylaws of a political party, is responsible for the day-to-day operation of

- such political party at the State level; ) ) .

(vi) the term “political party” means an association, committee, or organiza-
tion that nominates a candidate for election to any Federal or State elected
office whose name appears on the election ballot as the candidate of such
association, committee, or organization; and - o }

(vii) the term “State” means a State of the United States, the Distriet of
Columbis, the Commonwealth of Puerto Rico, and any territory or possession

) of the United States. ' ‘ :
(k)(1)(A) The President may grant a waiver of a restriction imposed by this section
- to any officer or employee described in paragraph (2) if the President determines and
certifies in writing that it is in the public interest to grant the waiver and that the
services of the officer or employee are critically needed for the benefit of the Federal
Government. Not more than 25 officers and employees currently employed by the
Federal Government at any one time may have been granted waivers under this .
paragraph. ) i o .

(B)(i) A waiver granted under this paragraph to any person shall apply only with
respect to activities engaged in by that person after that person’s Federal Government
employment is terminated and only to that person’s employment at'a Government-
owned, contractor operated entity with which the person served as an officer or
employee immediately befcre the person’s Federal Government employment began.

(ii) Notwithstanding clause (i), a waiver granted under this paragraph to any person
who was an officer or employee of Lawrence Livermore National Laboratory, Los
Alamos National Laboratory, or Sandia National Laboratory immediately before the
person’s Federal Government employment began shall apply to that person’s employ-
ment by any such national laboratory after the person’s employment by the Federal
Government is terminated. .

(2) Waivers under paragraph (1} may be granted only to civilian officers and
employees of the executive branch, other than officers and employees in the Executive
Office of the President.

(3) A certification under paragraph (1) shall take effect upon its publication in the
Federal Register and shall identify— e

(A) the officer or employee covered by the waiver by namé and by position, and
' (B) the reasons for granting the waiver, )
A copy of the certification shall also be provided to the Director of the Office of
. Government Ethics. :
204 .
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(4) The President may not delegate the suthority provided by this subsection.

(5)(A) Each person granted a waiver under this subsection shall prepare mports.m
accordance with subparagraph (B), stating whether the person has eng!lged in activities
otherwise prohibited by this section for each six-month period described in subpara-
graph (B), and if so, what those activities were. .

(B} A report under subparagraph (A) shall cover each six-month period beginning on
the date of the termination of the person’s Federal Government employment (with
respect to which the waiver under this subsection was granted) and ending two years
after that date. Such report shall be filed with the President and the Director of the
Office of Government Ethies not later than 60 days after the end of the six-month period
covered by the report. All reports filed with the Director under this paragraph shall be
made available for public inspection and copying.

(C) If a person fails to file any report in accordance with subparagraphs (A) and (B),
the President shall revoke the waiver and shall notify the person of the revocation. The
revocation shall take effect upon the person’s receipt of the notification and shall remain
in effect until the repart is filed. :

(D) Any person who is granted a waiver under this subsection shall be ineligible for
appointment in the civil service unless all reports required of such person by subpara-
graphs (A) and (B) have been filed. ‘

(E) As used in this subsection, the term “civil service” has the meaning given that
term in section 2101 of title 6. ' BN
(As amended Pub.L. 95-521, Title V, § 501(a), Oct. 25, 1978, 92 Stat. 1864; Pub.L. 96-28,.5§ 1, 2,
June 22, 1979, 93 Stat. 76; Pub.L. 101-189, Div. A, Title VIII, § 814(d)X2), Nov. 29, 1989, 103 Stat. .
1499; Pub.L. 101-194, Title I, § 101(a), Nov. 30, 1989, 103 Stat. 1716; Pub.L. 101-280, §§ 2(a), 5(d),
Msy 4, 1990, 104 Stat. 149, 159; Pub.L. 101-509,Title V, § 529 [Title L § 101 (b)(8)(A)], Nov. 5, 1990,
104 Stat.440; Pub.L. 102-25, Title VIL, § 705(a), Apr. 6,1991, 105 Stat. 120; Pub.L. 102-190, Div. B,
Title XXXI, § 3138(a), Dec. 5, 1991, 106 Stat. 1579; Pub.L. 102-395, Title VI, § 608(a), Oct. 6, 1992,
106 Stat. 1873; Pub.L. 103-822, Title XXXIII, §§ 330002(i), 330010(15), Sept. 18, 1994, 108 Stat. 2140,

2144; Pub.L. 104-65, § 21(a), Dec. 19, 1995, 109 Stat. 704; Pub.L. 104-1T9, §§ 5, 6, Aug. 6, 1996, 110
Stat. 1667, 1568; Pub.L. 104-208, Div. A, Title I, § 104D {Title VI, § 635], Sept. 30, 1996, 110 Stat.

3009-—.) )

References in Text

Section 1102 of the Omnibus Trade and Com-
petitiveness Act of 1988, referred to in subsec.
{bX2XA), is classified to section 2902 of Title 19,
Customs Duties. ‘

The effective date set forth in section 102(a) of
the Ethics Reform Act of 1989, referred to in
snbsec. (e)(THL), (M), is the effective date of the
amendment to this section by section 101(a) of
Pub.L. 101-194. See ‘section 102 of PublL.
101-194, set out as an Effective Date of 1989
Amendment note under this section.

Section 1(e), () of the Foreign Agents Regis-
tration Act of 1938, as’amended, referred to in
subsec. ()(3), is classified to section 611(e), (f) of
Title 22, Foreign Relations and Intercourse.

Section 1201(a) of the Higher Education Act
of 1965, referred to in subsec. (H(2)(B), is classi-
fied to section 1141 of Title 20, Education.

Section 501(c}3) of the Internal Revenue
Code of 1986, referred to in subsec. (}(2}B), is
section 501(c)(3) of Title 268, Internal Revenue
Code. ) .

Caodification

Section 501(a} of Pub.L, 95521, which amend-

ed - this section, was- completely revised by

- Pub.L. 101-184, Title VI, § 601(a), Nov. 30,

1889, 103 Stat. 1760, which reenacted such provi-
sions as section 501(a) of Appendix 7 to Title 5,
Government Organization and Employees.
Such revision and reenactment is effective Jan.
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HISTORICAL AND STATUTORY NOTES

1, 1991, except that under certain conditions
provisions of section 601(a) of Pub.L. 101-134
shall cease to be effective insofar as they enact
section 50i(a) of Appendix 7, and provisions of
section 501(a) of Pub.L. 96-521 as they amended
this section shall be deemed to be reenacted, see
gection 603 of Pub.L. 101-194, set out as a note
under section 7701 of Title 26, Internal Revenue
Code.

1996 Amcndn;ents
Subsec. (cH2XAXi). PubL. 104-179, § 6,

substituted “level § of the Senior Executive Ser-
vice,” for “level V of the Executive Schedule,”.

Subsec. GXT). Pub.L. 104-179, § 5, added
par. (.

1995 Amendments

Subsec. (1(2). Pub.L. 104-65, § 21(a), barmed
both the Trade and Deputy Trade Representa-
tive from representing, aiding, or advising for-
eign entities at any time after termination of
service in either position, rather than banning
only the Trade Representative from such activi-
ties within 3 years after the termination of
service in such position.

1994 Amendments

‘Subsec. (2)(3). Pub.L. 103-322, § 330010(15),
substituted *“Clarification of restrictions” for
“Clarification of Restrictions”.
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Subsee.  (cH2MAND. Publ. 108322
§ 330002(D), substituted & comma for a semicolon
at the end of cl. (il).

1992 Amendments

Bubsec. (2). Pub.L. 102-396, § 809(aX1),
redesignated former par. (2) as (8).

Pub.L. 102-395, § 609(a)(2), added par. (Z).

Subsee. (fK8). Pub.L. 102-396, § 60%(a)1),
redesignated former par. (2) as (3).

1991 Amendments

Subsee. (k). Pub.L. 10225 reinstated subsec.
(k), as criginally enseted by Pub.L. 101-189,
§ 814(4)(2), and omitted in revision of section
207 by Pub.L. 101-1%4, § 101(a).

Subser.  (O(IXB). PubL.  102-190,
§ 8138(X1), redesignated former subsec.
(kX1)(B) as (R){(1XBXi).

Subsee.  (OONBXD.- Pub L. 102-190,
§ 3138(a}1), redesignated former subsec.
(kX1XB} a8 (IH(IXBX0).

8ubsee. (W{1(BXH.  PubL. 102-190,
§ 3138(a)(2), added cl. (ii).
1990 Amendments

Subsec. (8)(1). Pub.L. 101-280, § 2(a)(1)XA)»
(E), inserted “(incloding any special Government
employee)” following “who is an officer or em-
ployee”, substituted “(except the United States
or the District of Columbia)” for “(except the
United States)”, struck out “Government” fol-
lowing “United States” each place it appeared,
struck out “and any special Government employ-
ee” following “any independent agency of the
United States” and struck out “as the case may
be,” following “District of Coiumbia” each place
it appeared.

Subsec.  {aXIMA) Pub L.  10:-280,
§ 2(a)(1)(F), inserted “or the District of Colum-
bia" following “United States™.

Subsec. (a¥2). Pub.L. 101-280, § 2(a}2XA),
(B), substituted “or the Distriet of Columbia” for
“Government” and “(except the United States or
the District of Columbia)” for “(except the Unit-
od States)”.

Bubsec. (a)2XA). Pub.L. 101-280,
§ 2(a)2X%C), inserted “or the District of Colum-
bia” following “United States”.

Snbser. (a}2XB). Pub.L. 101-280,
§ 2{a¥2XD), struck out “Government” following
“United States”.

Subsec. (a)(3). Pub.L. 101-280, § 2(a)3), add-
ed par. (3).

Pub.L. 101-280, § 2(a)(4)B), substituted “or
any person who is a former officer or employee
of the legislative branch or a former Member of
Congress” for “and any person described in
subsection (eX7)". .

Pub.L. 101-280, § 2(a}4XC), substituted
“which is so designated by the appropriate de-
partment or agency, and which the person knew
or shouid have known was so designated, shall
not, on the hasis of that information, knowingly
represent” for “and which is so designated by
the appropriate department or agency, shall not,
on the basis of that information, which the per-
son knew or shouid have known was so designat-
ed, knowingly represent”.
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Pub.L. 101-280, § 2(a}4XD), inserted “a peri-
odd of" preceding “1 year”.

Pub.L. 101-280, § 2(a}4XE), struck out “Gov-
ernment” preceding “terminates”. !

Subgec. (bX1). Pub.L. 101280, § 2{a){4XA),
substituted “a former officer or employee of tha
exerutive branch of the United States (including
any independent agency) and is" for “a former
officer or employee”. _

Subsec. (c). Pub.L. 101-280, § 5(d), substitut-
ed “shall be subject to the penalties set forth in
section 216 of this title” for “shall be fined not
more than $10,000 or fmprisoned for not more
than two years, or both”.

Subsec. (cX1). Pub.L. 101-280, § 2(a}{5XA),
substituted “(including any special Government
employee) of the executive branch of the United
States” for “of the executive branch”.

Subsec.  (eH2)(AX)). Pub.L.  101-280,
§ 2(aM5)BXi), inserted “specified in or” follow-
ing “empioyed at a rate of pay” and struck out
“or & comparable or greater rate of pgy under
other authority,” following “chapter 63 of title
5"

Subsec.  (eX2)(AMi). PubL. 101-280,
§ 2(a}5)(BXii), substituted “rate of basie” for
“basic rate of” wherever appearing,

Pub.L. 101-509, § 108(bXBNAXD, substituted
provisions making restrictions applicable to em-
ployees for which basic rate of pay, excluding
Title 5 % 5302 or comparable adjustments, is
equal to or greater than the basic pay payable
for Jevel V of the Executive Schedule, for provi-
sions making restrictions applicable to employ-
ees for which basic rate of pay is equal to or
greater than the basic pay payable for GS-17 of
the General Schedule.

Subsec.  (eM2KC). Pub.L. 101-280,
& 2(aX5XBXii), redesignated former subpar. {D)
as (C). Former subpar. (C), which related to
the inclusion of persons employed in the Senior
Executive Service at the basic rate of pay of
GS-17 or greater as persons to whom the re-
strictions of this subsection apply, was struck
out.

Subsee.  {cW2XD). Pub.L.  101-280,
§ 2((:;){5)(3)@1’), redesignated former subpar. (D}
as {C).

Subsec.  (dX1)(B} PubL.  101-280,
§ 2(a)(6)(A), substituted “in the executive
branch of the United States (including any inde-
pendent. agency)” for “paid”.

Subszec. (dW2). Pub.L. 101-280,
§ 2()(6XB)0), substituted “Persons who may
not be contacted” for “Entities to which restric-
tions apply” in the par. caption.

Subsec.  (d{2XB). Pub.L.  101-280,
§ 2(a)6XBXiD, struck out “other” following
“any”.

Subsec. (e}(6). Pub.L. 101-280, § 2(a{TNA),
substituted “rate of basic™ for “basic rate of”
wherever appearing.

Subsec. (eM6XA), (B). PublL. 101-509,
§ 10Mb)B)(AXi), - designated existing text as
subpar. (A) and. in subpar. (A) as so designated,
substituted reference to amount 75% of the basic
rate of pay payable for a Member of the employ-
ee's House of Congress, for reference to the
basic rate of pay payable for GS-17 of the
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General Schedule under Title 6, § 5332, and
gtruck out reference to par. (5) restrictions; and
added subpar. (B).

Subsec. {eXTxL), (M). PubL. 101-280,
§ 2(a)XTHB), inserted “on or” preceding “after

Subsee. (M{(1). Pub.L. 101-280. & 2(aN8XA),
substituted “such subsection” for “subeection (c),
(d}, or (e}, as the case may be”.

Subsec.  (fH1XA) Pub L.  101-280,
§ 2(a)(SXBXi), struck out “the interests of" fol-
lowing “represents”.

Pub.L. 101-280, § 2(ai8XB)(i), struck out “of
the Government” (following “department or

agency”.

Subsec.  (IKLKB). PubL.  101-280,
§ 2(a¥BXC), struck out “of the Government”
preceding “of the United States.”

Subsec. (1), Pub.L. 101-230, § 2(a}9), add-
ed par. (1). Former par. (1), which related to
the definition of “intent to influence” a6 the
intent to affect any official action by s govern-
ment entity of the United States, including offi-
¢cers, employees snd Members of Congress, was
struck out.

Subsec. (1), Pub.L. 101-280, § 2(a}10)(A),
substituted “this section” for “subsections (a),
(e}, (d), and (@)", “on behalf of” for “us an officer
ar employee of” and “or the District of Colum-
bia” for “Government”.

Subsec. (X8). Pub.L. 101-280, § 2(aX10XB),
substituted “this section” for “subsections (c),
(d), and (e) of this section” and “in which the
United States participates, if the Secretary of
State certifies in advance that such activity is in
the interests of the United States” for “of which
the United States is a member.”

Subsee. (§K4). Pub.L. 101-289,
§ 2(a}10MCXi), aubstituted “Special” for “Per-
sonal matters and special” in the paragraph
caption.

Pub.L. 101-280, § 2(aX10XC)(), struck out
“apply to appearances or communications by a
former officer or employee concerning matters
of & personal and individual nature, such as
personal income taxes or pension benefits; nor
shall the prohibitions of those subsections”™ fol-
lowing “{c), (d). and (e) shall not".

Pub.L. 101-289, § 2(a)10}CXiil), substituted
“prevent an individual” far “prevent a former
officer or employee”.

Pub.L. 101-280, § 2(aX10XCKiv), substituted
“individual’s” for “former officer’s or employ-
ee's”,

Pub.L. 101280, § 2(a}10XC)(v), struck out *,
other than that regularly provided for by law or
regulation for witnesses” following “if no com-
pensation is thereby received”.

Subsee. ()(6). Pub.L. 101-280, % 2(a}10XD),
added “For the purposes of this paragraph, the
termn 'officer or employee’ includes the Vice
President.” and substituted “and (d)" for “(d),
and (e)".

Subsec, (j)6). Pub.L. 101-280,
§ 2(aX10XEXi), substituted provisions relsting
to an individual for provisions relating to former
Members of Congress or officers or employees
of the executive or legislative branches, or of
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independent agencies, including the Vice Presi-
dent and special Government employees.

§ 2aX1OXENi), redesignated existing provi-
sions as subpar. (A), and as so redesignated,
sdded provisions relating to independent agen-
cies, and, added subpar. (B).

1989 Amendments

Catchline. Pub.L. 101-194 substituted “Re-
strictions on former officers, employees, and
electad officials of the executive and legislative
branches™ for “Disqualification of former officers
and employees; disqualification of partners of
current officers and employees”.

Subsec. (a). PubL. 101-194 substituted the
provisions relating to restrictions on all officers
and employees of the executive branch and cer-
tain other agencies for former provision which
read:

“Whoever, having been an officer or employee
of the executive branch of the United States
Government, of any independent agency of the
United States, or of the District of Columbia,
including & special Government employee, after
his employment has ceased, knowingly acts as
agent or attorney for, or otherwise represents,
any other person {except the United States), in
any formal or informal appearance before, or,
with the intent to influence, makes any oral or
written communication on behall of any other
person (except the United States) to—

“(1) any department, agency, court, court-
martial, or any civil, military, or naval com-
mission of the United States or the District of
Columbia, or any officer or employee therect,
and

“(2) in connection with any judicial or other
ing, application, request for a ruling or
other determination, contract, claim, contro-
versy, investigation, charge. accusalion. ar-
rest, or other particular matter involving a
specific party or parties in which the United
States or the District of Columbia is a party
or has 8 direct and substantial interest, and
“{3) in which he participated persomally
and substantially as an officer or employee
through decision, approval, disapproval, ree-
ommendation, the rendering of advice, investi-
gation or otherwise, while so employed;
shall be fined not more than $10,000 or impris-
oned for not more than two years, or both”
Subsec. ¢b). Pub.L. 101-194 substituted the
provisions relating Lo one-year restrictions on
siding or advising for fermer provision which

“Whoever, {i) having been so employed, within
two years after his employment has ceased,
knowingly acts as agent or attorney for, or
otherwige represents, any other person {(except
the United States), in any formal or informal
appearance before, or. with the intent to infly-
ence, makes any oral or written communication
on behalf of any other person (except the United
States to, or (i} having been so employed and
as specified in subsection (d} of this section,
within two years after his employment has
ceased, knowingly represenis or aids, counseis,
advises, consults, or assists in representing any
other person (except the United States) by per-
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sonal presence at any formal or informal appear-
ance before—

“(1) any department, agency, court, court-
martial, or any civil, military or naval commis-
sion of the United States or the District of
aC:dhnnbia. or any officer or emp]oyeel thereof,

“(2) in connection with any judicial or other
proceeding, application, request for a ruling or
other determination, contract, claim, contro-

_versy, investigation, charge, accusation, ar-
rest, or other particular matter involving a
specific party or parties in which the United
States or the District of Columbia is a party

or has a direct and substantial interest, and
“(3) as to (0, which was actually pending
under his official responsibility as an officer or
employee within a period of one year prior to
the termination of such responsibility, or, as
to (ii), in which he participated personally and
substantially as an officer or employee;
shall be fined not more than $10,000 or impris-
oned for not more than two years, or both”

Subsec. (¢c). Pub.L. 10i-184 substituted the
Provisions relating to one-year restrictions on
certain senior personne! of the executive branch
and independent agencies for former provigion
which read: . T

“Whoever, other than a special Government
emplayee who serves for less than sixty days in
& given calendar year, having been so employed
88 specified in subsection (d) of this section,

within one year after such employment has
ceased, knowingly acts as agent or attorney for,
or otherwise represents, anyone other than the
United States in any formal or informal appear-
ance before, or, with the intent to influence,
makes any oral or written communication on
behalf of anyone other than the United States,

- (1) the department or ageney in which he
served s an officer or employee, or any offi-
cer or employee thereof, and . ‘

“(2} in connectlon with any judicial, rule-
.meking, or other proceeding, application, re-
-Quest for a ruling or other determination,
coniract, claim, controversy, investigation,
charge, accusation, arrest, or other particular
matter, and

“(3) which is pending before such depart-
ment or agency or in which such department
or agency has a direct and substantial inter-
es

shall be fined not more than $10,000 or impris-
oned for not more than two years, or both.”

Subsec. (d). Pub.L. 101-1%4 substituted the
provisions relating to restrietions on very senior
personnel of the executive branch and indepen-
dent agencies for former provision which read: -

“(1) Subsection (¢) of this section shall apply
to a persen employed—

*“(A) at a rate of pay specified in or fixed
according to subchapter II of chapter 53 of
title 5, United States Code, or a comparable
or greater rate of pay wunder other authority
[eovered in subsee. (M2)(A)G) of this section];

“(B) on active duty as a commissioned offi-
cer of a uniformed service assigned to pay
grade of 0-9 or above as deseribed in section

\ -

201 of title 37, United States Code [covered 1,
subsec. (eX2)(AXiv) of this section); ar Slrh
“(C) in 8 poeition which involves signiffayrg
decision-making or supervisory res
as designated under this subparagraph by the
Ditector of the Office of Government E
in consultation with the department or
concerned.  Only positions which are not
ered by subparagraphs (A) and (B) above, and
for which the basic rate of pay is equal to gp
greater than the basic rate of pay for G817
of the General Sehedule preseribed by section
56832 of title 5, United States Code, or posi-
tions which are established within the Senioy
Exeeutive Service pursuant to the Civil Ser.
vice Reform Act of 1978, ar positions of active
duty commissioned officers of the uniformeq
services assigned to pay O-T or 0-8, as de.
seribed in section 201 of title 37, United States
Code, may be designated [covered in subeee,
{cK2)AXD, (C), (A)iv) of this section]. As to
persons in positions designated under this
subparagraph, the Director may limit the pe-
strictions of subsection {¢) to permit a former
officer or émployee, who served in g separate
agency or buresu within g department ¢
agency, to make appearances before or com-
munications to persons in an unrelated age
or bureau, within the same department or
agency, havin_g separate and distinct subject
matter jurisdiction, upon a determination
the Director that there exists no potential for
use of undue influence or unfair advantage
based on past government service [covered in
subsec. {(J@MD)ii) of this section]. On an
annual basis, the Directar of the Office of
Government Ethics shall review the designa-
tons and determinations made under this sub-
paragraph and, in consultation with the de-
partment or ageney concerned, make such
additions and deletions as are necessary, De-
partments and agencies shall cooperate to the
fullest extent with the Director of the Office of
Govnserirlﬁent Ethics Thit:e exercise of his re-
sponsibilities under paragraph (next to
last and last sentence reenacted in[subsee.
(h)(1) of this section], .
*(2) The prohibition of subsection (c) shall
not apply to appearances, communications, or
representation by a former officer or employee,
who is—
*(A) an elected official of a State or local
government, or
“(B) whose principal occupation or employ- *
ment is with (i) an agency or instrumentality
of a State or local government, (ii) an accredit-
ed, degree-granting institution of higher edu-
cation. as defined in section 1201(a) of the
Higher Education Act of 1965, or (iif) a hospi-
tal or medical research organization, exempt-
ed and defined under section 501(c)(3) of the
Internal Revenue Code of 1954, and the ap-
pearance, communication, or representation is
on behalf of such government, institution, hos-
pital, or organization [etvered in subsee. (i)(1),
(2) of this section].”
Subsee. (e). PubL. 101-194 added subsec.
(e). Former subsec. (e) redesignated (h).

Subsec. (0. Pub.L. 101-194 added subsee. (f),
Former subsee. (1) redesignated GX5).
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Subsee. (g). Pub.L. 101-194 snbstitited pro-

'visinnmhﬁngtospeddmlesfordguﬂegafw

rmer i relating to disqualificgtion of
:)srmerspﬁmcnnem officers and employees

“Whoever, being a partner of an of or
employee of the executive branch of the United
States Government, of any mdependmlt agency
of the United States, or of the District of Colum-
bia, including a special Government employee,
acts 58 agent or attorney for anyone other than
the United States before any deparmm ent, ngen-or

, eourt, court-martial, or any A
cnlx:valncr;mnission of the United States or the
District of Columbia, or any officer or employee
thereof, in connection with any judicial or'uther
proceeding, application, request for & ruling or
other determination, contract, clmm. controver-
sy, investigation, charge, sccusation, arrest, or
other particular matter in which the United
States or the District of Columbia is & party or
hss a direct and substantial interest and in
which such officer or employee o;” special (‘;vt:
ernment emplo; icipates or partici]
ed persoualll; ﬁ g:;hmﬁdly.u an officer or
employee through decision, approval, disapprov-

"al, recommendation, the rendering of advice,

investigation, or otherwise, or which is the sub-
ject ofg;uis official responsibility, shall be fined
not more than $5,000, or imprisoned for not
more than one year, or both.” ceel

Subsee. (h). PubL. 101-134 redesignated
subsec. (¢) as (h); emacted subsec. and par.
headings; in revising the provision substituted
par. (1), first sentence, and par. (2) for provision
which had read: : _

“For the purposes of subsection (c), whene\{er
the Director of the Office of Government, Ethics
determines that a separate statutory ageney or
bureau within a department or agency exercises
functions which are distinct and separate from
the remaining functions of the department or
agency, the Director shall by rule designate

" such agency or buresu s a separate department

r ; -except that such designation ghall
Zmﬁ?ﬁo former heads of designated burezus
or agencies, or former officers and employees of
the department or agency whose ofﬁm] respon-
sibilities included supervision of said agency or
bureay.”; and reenacted as the second and third
sentences of par. (1) such sentences previously
set out as the fourth and fifth sentences of
former subsec, (AX1)(C) of this section. Former
subsec. (h) redesignated subsec. ({6). .

Subsee. (). Pub.L. 101-194 added subsee. (7).

Former subsec. (i} redesignated subsee. (j}(4).

Subsec. (j). Pub.L. 101-194 enacted heading

“Exceptions” and struck out former provision
which authorized the department or agency
head to prohibit a former officer or employee
violating subsec. (a), (b), or (¢) of this section
from making any s}ppear:x:es e:rdmrme de-
partment or agency for not to exceed a five year
period or to take other appropriate dlsuplms.ry
action, subject to judicial review; and required

" departments and agencies, in consultation with

the Director of the Office of Government, Ethics,
to establish procedures to carry out such provi-
sion. )

Subsee. §X1). Pub.L. 101-194 enacted par.
(1), eonsolidating the four subsec. (a) and (b)

18 §207-

“(except United States)”, the subsee. (¢)
“((.whert.hatlixwﬂxe United States” and the subsec.
(d}2XA) representation provisions mspechns
performance of official duties as an officer or
employee of the United States Government or as
an elected official of a State or local government.

Subsec. {j2). Pub.L. 101-194 enacted par.
(2) which inco! provisions of former sub-
sec. (dX(2)(B) which provided that the prohibition
of subsection (¢) not apply to appearances, com-
munications, or representation by a former offi-
cer or employee, whose principal occupation or
employment is with an agency or mstnunent.ali-
tyofnStatearbc&lgovemmeqLanmcredx_ted
degree-granting institution of higher education,
as defined in section 1201(a) of the Higher Et_:iu-
cation Act of 1965, or a hospital or medical
research ization, exémpted and defined un-
der section 501(c)3) of the Internal Revenue
Code of 1954, and the appearance, communica-
tion, or representation is on behalf of sugh gov-
ernment, institution, hospital, or organization.

- Subsee. (jH3). Pub.L. 101-194 added par. (3},

Subsec. ()4} Pub.l. 101-194 redesignated
subsec. (l)ou par. (4); enacted par. hsadmg
“Personal matters and specisl knowledge™; and
‘substituted “restrictions contsined in subsec-
tions (c), (d), and (e)", “prohibitions of those
subsections”, and “if no compensation” for “pro-
hibition econtained in subsection (¢)", “prohibition
of that subsection”, and “provided that no com-
pensation”, regpectively.

Subsee. ()(5). Pub.L. 101-154 redesignated
subsec. () as par. (5): enacted par. heading
“Exception for scientific or technological infor-
mation™ and substituted “restrictions contained
in subsections (a), {c), (d), and ()" for “prohibi-
tions of subsections (a), (b), and (&) and *, if
such conununications’ are made under proce-
dures” for “under procedures”. ud

Subsec. (i)(6). Pub.L. 101-194 redesignat
subsec. (h) as par. (6); enacted par. heading
“Exception for testimony”; substituted “former
Member of Congress or officer or employee of
the executive or legislitive branch or an inde-
pendent agency (including the Vice President
and any special Government employee)” for
“former officer or employee”; and added provi-
sion respecting service as an expert witness
pursuant to eourt order.

Subsee. (k). Pub.L. 101-189, § 814(d)(2), add-
ed subsec. (k).

1879 Amendment

Subsee. (b), Pub.L. 96-28, § 1, sul!sﬁulted
“by personal presence at any formal or mﬁ?rmal
appearance” for “concerning any formal or infor-
mnlappeamme"incl.(ii)ofﬂle_pmvmgm
t0 ;" s actualy peniing”
and *, as to (ii),” preceding “in which he partici-
pated”.

Subs'ec. (d). PublL. 96—%;. d§ 2, desigmg.e:
existi isions as par. (1), designated exis
msmpg)vl:lnd (3) as subpars. (A) and (B) of
par. (1) 8s go designated, and added subpar. (C)
of par. (1) and par. (2), incorporated into the
new par, and subpar. portions of former provi-
sions relating- to pesitions for which the basic
rate of pay was equal to or greater than the
basic rate of pay for GS-17 of the General
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Schedule preseribed by section 5382 of Title 5

and who had significant declsion-making or su-
pervisory responsibility, as designated by the
Director of the Office of Government Ethics, in
consultation with the head of the department or
agency concerned, and provisfons relating to the
designation of positions by the Director of the
Office of Government Ethies.

1978 Amendment )

Pub.L. 95-521 expanded section to include
provisions designed to more effectively deal with
the problem of the disproportionate influence
former officers and employees might have upon
the government processes and decision-making
in their previous departments or agencies when
they return in the role of representatives or
sdvocates of nongovernmental groups or inter-
esis before those same departments or

Effective Date of 1995 Amendments .

Section 21(c) of Pub.L. 104-65 provided that:
“The amendments made by this section [amend-
ing subsec. (1)(2) of this section and section 2171
of Title 19, Customs Duties] shall apply with
respect to an individual appointed as United
States Trade Representative or as a Deputy
United States Trade Representative on or after

the date of enactment of this Act [Dec. 19, .

19951."

Effective Date of 1992 Amendments

Section 609(b) of Pub.L. 102-395 provided
that: “This section [amending this section] ghall
not apply to the person serving as the United
States Trade Representative at the date of en-
actment of this Act (Oct. 8, 1992)."

Effective Date of 1991 Amendment -

Section 3138(b) of Pub.L. 102-190 provided
that: “The amendments made by subsection (a)
[amending subsee. (k)}{1XB) of this section] shall
take effect on the date of the enactment of this
Act [Dec. 5, 1991] and shall apply to persons
granted waivers under section 207(k)(1) of title
18, United States Code [subsee. (k) of this sec-
tion], on or after that date.” T s

Section 705(a) of 'Pub.L. 102-25 provided in
part that subsec. (k) [reinstatement of subsec.
(k) added by Pub.L. 101-189, § 814(d}2) and
omitted in revision of section by Pub.L. 101-194,
§ 101(a) ] be effective Jan. 1, 1991,

Effective Date of 1990 Amendments )

Section 529 {Title I, § 101(b)(8)B)] of Pub.L.
101-509 provided that: “The amendments made
by subparagraph (A) [amending subsecs.
(eX(2)AXi) and (e)(6) of this section] take effect
on January 1, 1991.” )

Amendment to this section {and enactment or
amendment of any note hereunder) by the Fed-
eral Employees Pay Comparability Act of 1990,
as incorporated in section 529 of Pub.L. 101-509,
to take effect on May 4, 1991, except that the
Office of Personnel Management may establish
an earlier effective date, but not earlier than
Feb. 3, 1991, for any such provisions with re-
spect to which the Office determines an earlier
effective date to be appropriate, see Ex. Ord.
No. 12748, Feb. 1, 1991, 55 F.R. 4521, set out as
a note under section 5301 of Title 5, Government

Organization and Employees.
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Amendment’ by section 2(a) of Pub.L. Hoi:28g
effective May 4, 1990, but to be executed to-thiy:
section a8 this section had been amended in 1989
by section 101 of Pub.L. 101-194. Since the
1989 amendment by section 101 of Pub.1"
101-194 is effective Jan. 1, ‘1991, pursuarnt’ ¢
section 102 of Pub.L. 101-194, the amendmenty
onder section 2(a) of Pub.L. 101-280 will be
effective Jan_ 1,1991. = SO g

Amendment by section 5(d) of Pub.L. 101-38g"
effective May 4, 1990, see seetion 11 of Pub.L,
K;!-zso. sgt ou%as a note under section 101 of

ix 6 to Title 5, Government Organizatj
Effective Date of 1989 Amendment 3

Section 102 of Pub.L. 101-184, as
Pub.L. 101-280, § 2(b), May 4, 1990, 104 Stat,
162, provided that: .. . .0 - - o gy

“(a) In general—(1)"Subject to paregranh
(2) and to subsection (b}, the amendms:zghnﬁgé-
by section 101 [amending this section] take ef-
feet on January 1, 1991, S ea?

“(2) Subject to subsection (b), the amerd’
méents made by section 101 ‘[amending this see!"
tion] take effect at noon on January 3, 1991, with
respect to Members of Congress (within the:
an:gmng of section 207 of title 18, United States

e). . N

“(b) Effect on Employment.—(1) The
amendments made by section 101 [amending
this section] apply only to persons whose service
as a Member of Congress, the Vice President, or
an officer or employee to which such amend-
ments apply terminates on or after the effective
date of such amendments. - T

*(2) With respect to service as an officer or
employee which terminates hefore the effective
date set forth in subsection (a), section 207 of
title 18, United States Code [this section] as in
effect at the time of the termination of such
service, shall continue to apply, on and after
such effective date, with respect to such ser-
vice.” L e

Effective Date of 1978 Amendment g

Section 503 of Pub.L. 95-521, which formerly
provided that the amendments made by section
501 [amending this section] would become effes-
tive on July 1, 1979, was completely revised by
Pub.L. 101-194, Title VI, § 601(a), Nov. 30,

ey

1989, 103 Stat. 1760, and is now set out ‘as -

section 502 of Appendix 7 of title 5, Government
Organization and Employees. See Codification
note under this section. T s
Section 502 of Pub.L. 95-621, which provided
that the amendments made by section 501
[amending this section] shall not apply to those
individuals who left Government service prior.to

the effective date of such amendments [July'1, -

1979] or, in the case of individuals who oceupied
positions designated pursuant to section 207(d)
of title 18, United States Code [subsec.. (d) of
this section] prior to the effective date of such
designation; except that any such individual who
returns to Government service on or after the
effective date of such amendments or designa-
tion-shall be thereafter covered by such amend-
ments or designation, was completely revised by
Pub.L. 101-194, title VI, § 601(a), Nov. 30, 1989,

103 Stat. 1760, and is now set out as Section 502 -
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pend:x" 7 to Title 6, Government Organiza-
O P Emplogees. See Codification note un-
Jer this section.

Transfer of Functions )

Ammterehcehanypmﬁsiqnafhwmaded
pefore Jan. 4, 1995, to a function, duty, or an-
thority of the Clerk of the House of Represents-
tives treated as referring, with respect to that
function, duty, or authority, to the officer of the
House of es exercising that fune-
tion, duty, or authority, as determined by the
Committee on House Oversight of the House of
Representatives, see section 2(1) of. Pub.L.
104-14, set out as a note preceding section 21 of
Title 2, The Congress. .

Certain funetions of Clerk of House of Repre-
sentatives transferred to Director of Non-legis-
istive and Financial Services by section 7 of
House Resolution No. 423, One Hundred Second
Congress, Apr. 9, 1992,

Certain functions of Clerk of House of Repre-
sentatives transferred to Director of Non-legis-
lative and Financial Services by section 7 of
House Resohstion No. 423, One Hundred Second
Congress, Apr. 9, 1992 Any reference in any
provision of law enacted before Jan. 4, 1995, to 8

CROSS REFERENCES

American Institute in Taiwan, employees in
representing Institute to be exempt from this
section, see 22 USCA § 3310, S

Management and disposal of Government-
property, sea 40 USCA § 47l etseq. : .

I I R

function, duty, or authority of the Director of
Non-legislative and Financial Services trested
a3 referring, with respect to that function, duty,
or authority, to the officer of the House of
Representatives exercising that function, d'uty,
or authority, as determined by the Committee
on House Oversight of the House of Representa-
tives, see section 2(4) of Pub.L. 104-14, set out
8s a note preceding section 21 of Title 2, The

Congress,
Legislative History L
For legislative history and purpose of

95-5621, ﬁ 1978 U.S. Code Cong. and Adm.
News, p. 4216, See, also, Pub.L. 96-28, 1979
U.S. Code Cong. and Adm. News, p. 328;
101-189, 1989 U.S. Code Cong. and Adm. News,
p. B38; Pub.L. 101-194, 1990 US, Code Cong.
and Adm. News, p. 1225; Pub.L. 101-280, 1990
U.S. Code Cong. and Adm. News, p. 169; Pub.L.
10225, 1991 US. Code Cong. and Adm. News,
p. 38; Pub.L. 102-190, 1991 US. Code Cong.
and Adm. News, p. 918; Pub.L. 103-322, 1994
US. Code Cong. and Adm. News, p. 1801;
Pub.L. 104-65, 1995 U.S. Code Cong. and Admn.
News, p, 644; Pub.L. 104-179, 1996 U.S. Code
Cong. and Adm. News, p. 1856. ‘

United States Trade Representatives limita-
tion on appeintment, see 19 USCA § 2171. -~

FEDERAL SENTENCING GUIDELINES

See Federal Sentencing Guidelines § 2C13,
18 USCA.- :

Contract solicitation, see § 1529,

Federal personnel prwtlces. revolving door
problem, see Koch § 2.49,

Agency for International Development, Inter-
national Development Cooperation Agency, see
22 CFR 223.1 et seq. )

Burean of Alcohol, Tobacco and Firearms,
practice by former government employees, see
31 CFR 837. . ) .

Civil Aeronautics Board, permanent d.mfulxﬂ-
cation of former Board members and employees
in mattérs in which they personally participated,
see 14 CFR 300.13 et seq.

Commodity Futures i Commission,

* regulations concerning conduct of members and
employees and former members and employees,
see 17 CFR 140.735-1 et seq. . :

Department of Justice, disqualification of for-
mer employee and partners of current employ-
ees, see 28 CFR 45.735-7, 28 CFR ‘45.735—‘!3.

Department of State, postemployment conflict
of interest of employees, see 22 CFR 18.1 et seq.

] lo:re:;.‘se COSCQFI;MMO t iy

conduct of emp! see 4! 1000 et seq.

National Defense, Selective Service System,

employees, postemployment conflict of interest,
see 32 CFR 1690.1 et seq.

WEST'S FEDERAL PRACTICE MANUAL

practice, see Koch § 1.13. '
CODE OF FEDERAL REGULATIONS - T

ADMINISTRATIVE LAW

Professional responsibility in administrative

Nuclear Regulatory Commission, disqualifica-
tion of former officers and employees in matters
connected with former duties or responsibilities,
see 10 CFR 0.735-26.

Office of the Secretary, ent of Hous-
ing and Urban Development, employees, stan-
dards of conduct, see 24 CFR 0.735-101 et zeq.

Office of Secretary of Agriculture,
employee and special government employee,
eonfliet of interest, see 7 Fof: (m-xxlt‘erhr “

Office of the , em-
ployee responsxbm conduct, see 43 CFR
20.735-1 et seq. .

Office of the Secretary of Labor, conduet and
ethies of employees, see 20 CFR 0.735-1 et seq.

Office of the Secretary of Labor, ethics and
conduct of Department of Labor employees, see
29 CFR 0.735-1 et seq. .

Office of the Secretary of the Treasury, ad-
ministrative enforcement of postemployment
conflict of interest, see 31 CFR 15.737-7 et seq.

Oversess Private Investment Corporation,
postemployment restrictions, administrative en-
forcement of, see 22 CFR T10.1 et seq.
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37.9
. ape
: ing that position, becomes a registered lobbyist under the

37.7

378

7. An employee on the staff of a committee who is
compensated at a rate in excess of $25,000 per annum and
employed for more than ninety days in a calendar year
shall divest himself of any substantial holdings which may
be directly affected by the actions of the committee for
which he works, unless the Select Committee, after con-
sultation with the.employee’s supervisor, grants permis-
sion in writing to retain such holdings or the employee
m:.akes other arrangements acceptable to.the Select Com-
n.lltte? and the employee’s supervisor to avoid participa-
an in committee actions where there is a conflict of
interest, or the appearance thereof.

8. If a Member, upon leaving office, becomes a regis-
tered lobbyist under the Federal Regulation of Lobbying
Act .of 1946 or any successor statute, or is employed or
Fetamed by such a registered lobbyist for the purpose of
influencing legislation, he shall not lobby Members, offi-
cers, or employees of the Senate for a period of one yeaf
after leaving office. - ‘

9. If an employee on the staff of a Member, upon leav-

Federal Regulation of Lobbying Act of 1946 or any succes-
sor statute,. or is employed or retained by such a regis-
tered lobbyist for the purpose of influencing legislation,

"such employee may not lobby the Member for whom he

'37.10

worked or that Member's staff for a period of one year.
after leaving that position. If an employee on the staff of a
f:ommittee, upon leaving his position, becomes such a reg-
istered lobbyist or is employed or retained by such a regis-
tered lobbyist for the purpose of influencing legislation,
such employee may not lobby the members of the commit-
tee for which he worked, or the staff of that committee,
for a period of one year after leaving his position.

10. (a) 2? Except as provided by subparagraph (b), any
employee of the Senate who is required to file a report
pursuant_to rule XXXIV shall refrain from participating
personally and substantially as an employee of the Senate

_ in any contact with any agency of the executive or judicial

branch of .Government with respect to non-legislative mat-
ters affecting any non-governmental person in which the
employee has a significant financial interest.

* Pursuant to S. Res. 236, 101-2, Jan. 30, 1990, paragraphs 10. and 11. were
renuml_:ered as 11. and 12. respectively and paragraph 10. was added.

14

(b} Subparagraph (a) shall not apply if an employee first
advises his supervising authority of his significant finan-
cial interest and obtains from his employing authority a
written waiver stating that the participation of the em-
ployee is necessary. A copy of each such waiver shall be
filed with the Select Committee.

11. For purposes of this rule—

(a) “employee of the Senate” includes an employee
or individual described in paragraphs 2, 3, and 4(c) of
rule XLI; :

(b) an individual who is an employee on the staff of
a subcommittee of a committee shall be treated as an
employee on the staff of such committee; and

(c) the term “lobbying” means any oral or written
communication to influence the content or disposition
of any issue before Congress, including any pending or
future bill, resolution, treaty, nomination, hearing,
report, or investigation; but does not include—

(1) a communication (i) made in the form of
testimony given before a committee or office of
the Congress, or (ii) submitted for inclusion in the
_public record, public docket, or public file of a
hearing; or ‘

(2) a communication by an individual, acting
solely on his own behalf, for redress of personal
grievances, or to express his personal opinion.

12. For purposes of this rule— |

(a) a Senator or the Vice President is the supervisor
of his administrative, clerical, or other assistants;

(b) a Senator who is the chairman of a committee is
the supervisor of the professional, clerical, or other
assistants to the committee except that minority staff
members shall be under the supervision of the rank-
ing minority Senator on the committee;
~ (c) a Senator who is a chairman ef a subcommittee
which has its own staff apd financial duthorization is
the .supervisor of the prbfessional, clerical, or other
assistants to the subcommittee except that minority
staff members shall be under the supervision of the
ranking minority Senator on the subcommittee;

(d the President pro tempore is the supervisor of
the Secretary of the Senate,’Sergeant at Arms and
Doorkeeper, the Chaplain, the Legislative Counsel,

75
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QUESTIONS AND ANSWERS
CAMPAIGN FINANCE REFORM EDUCATION AND AWARENESS PROJECT

1. How were you and Senator Kassebaum selected for this project?

Answer: Senator Kassebaum and I have, for some time, been strong advocates of
campaign finance reform. We believe that reform is essential to preserve our democratic system
and we believe that the public must be made aware of the issues and the stakes involved. The
President, knowing of our commitment to this cause, asked that we support his efforts and we
have enthusiastically undertaken this mission.

2. What is the purpose of the project?

Answer: Our purpose is to make the American public aware of the problems in the current
campaign finance system and the need for new solutions. We want the public to understand why
reform is critical now and what proposed changes we and the President believe to be important.
We intend to carry this message to the American people in any way we can.

3. What is the structure of this project?

Answer: This is the beginning of our effort -- our kick off event. We do not have a
particular structure in mind. We hope and expect to develop support from others to help us with
the project -- and we will do this in the months ahead.

4. Who is paying for this?

Answer: As I said, this project is just beginning. Undoubtedly, we will work with other
private individuals or groups who also support our mission. [The White House is not funding this
project.]

5. Who will staff the project?

Answer: We have not hired a staff and, as I said before, do not have a particular structure
in mind.

6. Will you be lobbying members of Congress?

Answer: Our mission is public awareness and education.
7. Will this project make any diffence?

Answer: We think we can make a difference by focusing the American people on the need
for campaign finance reform and educating them about reform proposals. This is what we can do

to demonstrate our commitment to this important public policy issue. We believe that our
commitment will help build support for campaign finance reform.



PRESS QUESTIONS AND ANSWERS
CAMPAIGN FINANCE REFORM EDUCATION AND AWARENESS PROJECT

1. How were Vice President Mondale and Senator Kassebaum selected for this project?

Answer: Vice President Mondale and Senator Kassebaum have, for some time, been strong
advocates of campaign finance reform. They share the President’s belief that reform is essential to
preserve our democratic system and that the public must be made aware of the issues and the
stakes involved. The President, knowing of their commitment to this cause, asked that they
support his efforts and they agreed.

2. What is the purpose of the project?

Answer: The purpose of the project is to make the American public aware of the problems
in the current campaign finance system and the need for new solutions. It is important for the
public to understand why reform is critical and what changes to the system are being proposed.
Vice President Mondale and Senator Kassebaum have undertaken to carry this message to the
American people in any way they can, '

3. Who’s idea was it?

Answer: This idea was generated by President Clinton as a means of moving forward with
his commitment to campaign finance reform.

4. What is the structure of this project?

Answer: The announcement today marks the beginning of this effort. The exact structure
of the project will evolve as it gets underway. The project will, undoubtedly, attract additional
support from others.

5. Who is paying for this?

Answer: This project is just beginning. Vice President Mondale and Senator Kassebaum
hope and expect that other private individuals and groups who also support this mission will
participate in the effort.

6. Will the White House be involved in fundraising for the project?

Answer: The White House will not be involved in any fundraising efforts.
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7. Is the White House establishing any fundraising groundrules?

Answer: The White House is not raising funds for this project. We assume that Vice
President Mondale and Senator Kassebaum will reach out to others who share their commitment to
campaign finance reform.

8. Who will staff the project?

Answer: The project is just beginning and no staff has been hired at this time. Vice
President Mondale and Senator Kassebaum will make staffing decisions as the project gets
underway.

9. Will White House staff be involved?

Answer: The project will be self-directed and White House officials will not staff the
project.

10. Will the White House guide the effort?

Answer: No. The project will be self-directed, but the White House may provide
information relevant to the project, as appropriate -- and as it does with other groups interested in
campaign finance reform.

11. Will you be lobbying members of Congress?

Answer. The mission of this project is public awareness and education. [The project as it is
now conceived will not engage in grassroots lobbying efforts.]

12, Isn’t this a violation of the anti-lobbying act?

Answer: No. This project is about education.
13. Will this pi'oject make any difference?

Answer: The President believes that this project can make a difference by focusing the
American people on the need for campaign finance reform and educating them about reform
proposals.

14. Is this effort designed to support McCain-Feingold or any other campaign finance effort?

Answer: As stated by Vice-President Mondale in his remarks, this project will support

McCain Feingold by articulating the need for this legislation and explaining what the legisiation
will do.



QUESTIONS AND ANSWERS
CAMPAIGN FINANCE REFORM EDUCATION AND AWARENESS PROJECT

1. How were you and Vice President Mondale selected for this project?

Answer: Vice President Mondale and I have, for some time, been strong advocates of
campaign finance reform. We believe that reform is essential to preserve our democratic system
and we believe that the public must be made aware of the issues and the stakes involved. The
President, knowing of our commitment to this cause, asked that we support his efforts and we
have enthusiastically undertaken this mission.

2. What is the purpose of the project?

Answer: Our purpose is to make the American public aware of the problems in the current
campaign finance system and the need for new solutions. We want the public to understand why
reform is critical now and what proposed changes we and the President believe to be important.
We intend to carry this message to the American people in any way we can.

3. What is the structure of this project?

Answer: This is the beginning of our effort -- our kick off event. We do not have a
particular structure in mind. We hope and expect to develop support from others to help us with
the project -- and we will do this in the months ahead.

4. Who is paying for this?

Answer: As I said, this project is just beginning. Undoubtedly, we will work with other
private individuals or groups who also support our mission. [The White House is not funding this
project.]

5. Who will staff the project?

Answer: We have not hired a staff and, as I said before, do not have a particular structure
in mind.

6. Will you be lobbying members of Congress?

Answer: Our mission is public awareness and education.
7. Will this project make any diffence?

Answer: We think we can make a difference by focusing the American people on the need
for campaign finance reform and educating them about reform proposals. This is what we can do

to demonstrate our commitment to this important public policy issue. We believe that our
commitment will help build support for campaign finance reform.
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MEMORANDUM FOR THE ATTORNEY GENERAL
AND THE DEPUTY ATTORNEY GENERAL

FROM: WALTER DELLINGER (’0

ASSISTANT ATTORNEY GENERAL
QFFICE OF LEGAL COUNSEL

SUBJECT: ANTI-LOBBYING ACT vam

The artached OLC guidelines are based ona 1989 opinion of the Office, issusd by
thea Assistant Atomey General William P. Barr, and on long-standing Criminal Division
practice. The guidelines explain that the Anti-Lobbying Act, 18 U.S.C. § 1913, does not
prohidit officlals from supporting an Administradon's legistatlve program through direct
communications with Congress; throuph communications with the public ia speeches,
writings, and appearances: or through most forms of private communications to members of
the public. The Act, however, does bar high-expenditure campaigns in which members of
the public arc expressly urged 1o write their Seaators or Representatives.
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April 14, 1995
GUIDELINES ON 18 US.C. 81913

The And-Lobbying Act, 18 U.S.C. § 1913, prohibhs officers and employees of the
executive branch from engaging in certain forms of lobbying. If applied according to its
litera terms, section 1913 would have extraordinary breadth, and it has long been recognized
that the statute, if so appliad, might be unconstitutional. The Office of Legal Counsel has
interpreted the statute in light of its unduiying purpose “to restrict the use of apvapﬁmd
funds for large~-scale, high-expenditure campaigns specifically urging private recipicats to
contact Members orCongreu about pending lcgislative marters on behalf of an.
Administration positics.” Memorandum for Dick Thoraburgh, Attornsy General, from
William P. Barr, Assistant Attorney General, Office of Legal Counsel, “Constraints [mposed
by 18 U.S.C. § 1913 on Lobbying Efforts,® 13 Op. O.L.C. 361, 365 (1989) (prelim. print)
(ciation and footnote omitted) ("1989 Barr Opinion®). Although there has never been s
criminal prosecuton uader the Act since its adopdon in 1919, the Criminal Division and ics
~ Public Integrity Section have frequently construed the Act in the context of particular
referrals. ‘The principles that the Criminal Division has developed over time provide
guidance 10 the meaning of the sramts that ic necessary in order for the Act to provide
reasonably ascertainable guidance to those to whom i applics.

Section A befow describes officials whose lobbylng activities are not inhibited by the
Anti-Lobbying Act. Section B describes the kind of fobbying permitted vader the Act.
Section C describes the kind of lobbying prohibited by the Act. Section D describes a
fusther restriction that agencies may wish to obeerve, although they are not required to do so
under the Act. Section E describes additional prohibitions imposcd by typical “publicity or
propaganda’ riders, a3 Interpreted by the Compuoller Genenal, akkhough identifying the
precise restrictions, if any, applicable to any particular agency requires an examination of
that ageacy's appropriations act.

A.  The Department of Justico consistently has construed the Anti-Lobbyiag Act as vot
limiting the fobbying activitdes personaily undertaken by the President, his aides and
assistants within the Executive Office of the President, the Vice President, cabinet members
within their areas of responsibility, and other Senate-confirmed officials appointed by the
President within their areas of responsibility.



Under the Ami-Lobbying Act. govemnment employees MAY:

e communicate durectly with Members of Congress and their suaffs

in support of Adminisiration or department positions. The Act
doces not apply to such direct communications, '

. communicate with the public through public speeches.
appearances and puolished writings to support Administration
positions -- including using such public fora to call oa the public
10 contact Members of Congress in support of ot opposition to
legistation.

o communicate privately with members of the public to inform
them of Administration positions and to promote those positions
~ but only to the extent that such cooununications do not
contravene the limitetions listed in Secuion C below,

o lobby Congress or the public (without any restriction imposed
by the Anti-Lobbying Act) to support Administratioa positions
on nominations. treaties, ot any non-legislative, non-
sppropriatiozs issue. The Acx applies only to lobbying with
respect 10 legistation or appropriations.

Under the Anti-Lobbying Act, govemmeat employees MAY NOT:

* engage in substantia! "grass roots® lobbying campaigas of
telegrams, letters, and other private forms of communication
expressly asking recipieuts to comtact Members of Congress, a
support of or opposition to legisiation. Grass roots lobbying
does not include communication with the public through public
spoeches, appearances, or writings. Although the 1989 Barr
Opiniou docs not define the meaning of ®substantial® grass roots
campatgas, the opinion notes thar the 1919 leghilative history
cites an expenditure of $7300 ~ roughly equivalent to $50,000

in 1989 - foraampamoﬂm-mmurmzmplmw
coatact Congress.

Although not required by the Antt-Lobbying Act, agencies may wish to
wmammgmmmnwnhmmommmmmouumm
Section A:

®-  against expressly urging citizens to contact Congress in support

of or oppositon to legislation. As Sections B and € taken
together indicate, the Anti-Lobbying Act does riot forbid
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governmeat employces from urging citizens to contast Mermben
of Congress on behalf of an Administration position, excent in
tbe context of a grass roots campaign. Nevertheless, the
Comptroller General. following his uoderstanding of the
Departme.t of Justice's historical isterpretation of the Act
before the 1989 Bast Opinion, has coastrued the restriction as
being iggered by explicit requests for citlzens ¢o contact their
representatives in support of or opposition to legislation. Given
the Comptroller General's interpretation, and givea the difficulty
of predicting what may be perceived 15 2 grass roots campaign
in 8 partizular context, agencies may wish w err oa the side of
caution, by refraining from including o their communications
with private citizens any requests to contact Members of
Congress in support of or opposition to legislation.

E.  The Office of Legal Counsel’s published opinions do not set out a detailed,
independent analysis of "publicity or propaganda*® riders contained in the appropriations acts
of some ageacies. The Compuoller General has suggestad that, undet such riders, -
govemment employees also MAY NOT () provide administrative support for the lobbying
activities of private organizations, (2) prepare editorials or other communications that will be
disseminated without an accurate disclosure of the goverument's role in their origin, and (3)
appeal 1o members of the public to contact their elected representatives in support of or
opposidon to proposals before Congress.
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A DECLARATION FOR INDEPENDENCE
e, the undersigned, in order to veclaim our democracy,
demand that Congress declare independence from the
influence of special-interest money by passing effective
bipartisan campaign finance reform by the Fourth of July.
The bipartisan McCain-Feingold bill. currently pending in Congress,
provides the [ramework for cifective campaign finance reform.
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3me (plene pringd Plcasc¢ rcturn to:
Project Independence
Addren <o Common Cause,
_ 1250 Connecticut Avenoe, NW
oy State 2lp Washingion, D.C. 20036
Phone: BO0-926-1064
I'honc v - Fax: 202'659'3716
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22 INDEPENDENCE
CLEAm vp CambaIGHS NOW




[PETITION.CFR Page 1]

Draft 1 {(March 5: 11:55 pm) Draft 1 {(March 5: 11:55 pm)

FACT SHEET

President Clinton’s Radio Address On Campaign Finance Reform
March 8, 1997

In today’s radio address, the President announced that he is directing his Administration
{the Justice Department) to petition the Federal Election Commission (FEC) to issue new, tighter
rules regarding the solicitation and acceptance of “soft money” by candidates and parties. The
petition proposes to end the current soft money system by requiring that candidates for federal
office and national parties only be permitted to raise and spend “hard money” -- funds subject to
the restrictions, contribution limits, and reporting requirements of the 1974 Federal Election
Campaign Act (FECA).

A Commitment To Ending Business As Usual: Bar{ning Soft Money

Time and again, President Clinton has exhibited his commitment to curbing the influence of
special interests and money in our political system. Since 1992, the President has consistently
called for a ban on soft money in federal elections:

. 1992: In Putting People First, the President proposed to “end the unlimited soft money
contributions that are funneled through national, state and local parties to presidential
candidates.”

d 1993: The President submitted to Congress compreheansive campaign finance reform
legislation that includes a ban on soft money. A version of the bill passes both the Senate
and the House of Representatives but conferees fail to reach agreement on a final version of
the legislation. {Michael, is this correct?)

o 1996: In the 1996 State of the Union, the President announces his support of the
bipartisan McCain-Feingold reform legislation which includes a ban on soft money in federal
elections. He repeats his call for passage of this bipartisan bill in his 1997 State of the
Union.

. 1997: The President challenges the Republican Party to join with the Democratic Party to
stop accepting soft money contributions prior to passage of bipartisan campaign finance
reform legislation.

Background

Federal law requires that expenditures incurred for the purpose of influencing a federal
election must be paid for with funds subject to the limits of federal law; that is with so-called “hard
money.” In the case of candidates, that means $1,000 contributions from individuals and $5,000
contributions from PACs. For many years the FEC struggled with defining exactly what that meant
and how political party expenditures that have an apparent mixed purpose -- in that they support
both federal and state candidates -- should be treated.

After some delay, and in the wake of protracted litigation that eventually resulted in a
federal court order, the FEC issued regulations in 1990 establishing a system for allocating party



E]FF’vETlTIVO'NTC*FR Page 2—“

committee expenditures between federal and non-federal purposes. Those regulations came under
some criticism when they were first issued by those who claimed an allocation system would be
abused by a determined effort to use soft money to influence federal elections. Others believed the
rules accurately reflected the dual purpose of many party committee expenditures for generic party
activities in support of both federal and non-federal candidates.

It is now become abundantly clear that the FEC regulations governing the use of soft money
are not working. Both major party committees and their state affiliates have come to rely to an
alarming extent on the use of some money in their national elections. Large contributions well in
excess of $100,000 from individuals, corporations, and labor unions, have become common today
as both political parties struggle to gain a competitive advantage. It is well past time fer the FEC to
reassess this matter and issue new regulations governing the use of soft money to influence federal
elections.

Next week the Justice Department, at the President’s directions, will be sending a formal
petition to the FEC asking it to consider new regulations that will ban the use of soft money to
influence federal elections. The allocation system in use today must be thrown out and replaced by
new rules that recognize the reality of modern political campaigns. As the federal court recognized
when it ordered the FEC to issue rules back in the late 1980s, the FEC has the authority to act and
end the current soft money system by ending allocations between hard and soft money for joint
activities altogether.

Contents of the Petition

The President’s petition asks the FEC to take the following three actions regarding the
solicitation and disbursement of soft money: ’

. Prohibit national political parties (and their congressional campaign committees or agents)
from soliciting or receiving any funds not subject to the limitations or prohibitions of FECA.

. Prohibit any federal officeholder or candidate (and their agents) from soliciting or receiving
any funds not subject to the limitations or prohibitions of FECA.

. Provide that any amount of funds expended by a state party during a federal election year
for any activity that might affect a federal election (including a get-out-the-vote drive,
generic advertising or any communication that mentions a federal candidate) must be paid
for from funds subject to FECA.
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