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MEMORANDUM

TO: The Commission

THROUGH: JohnC. Surina
S1aff Director

FROM: Lawrtence M. Nobl%
General Counsel
N. Bradley Litchfie
Associate General

SUBJECT: Draft AO 1996-30

Atnached 1s a proposed draft of the subject advisory opinion. We request that this
draft be placed on the agenda for August 8, 1996 ‘
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Perkins Coie
607 Fourtcen_th Street, NW
Washington, D.C. 20005-2011

ADVISORY OPINION 1996-30 I
Robent F. Bauer : -

Dear Mr. Bauer:

This responds to your letter dated July [, 1996, requesting an advisory opinion
on behalf of the Democratic Senatorial Campaign Committee and the Democratic
Congressional Campaign Committee (“the Committees™) conqeming application of the
Federal Election Cami:aign Act of 1971, as amended (“'the Act"), and Commission
regulations to proposed independent expenditures by the Committees on behalf of their
1996 candidates for the United States Senate and the United States House of
Representatives.

Your request indicates that it is submitted because of the recent United States
Supreme Court decision in Colorado Republican Federal Campaign Committee v.
Federal Election Commission (“Colorado”), 116 S. Ct. 2309 (1996). The request also
relates the factual background regarding the proposed e;tpendimres by the Commiittees
and states, in pertinent pan, as follows:

| The Committees have made plans for the selection of a number of

House and Senate candidates who the Committees might support with

independent expenditures advocating their election or the defeat of their

opponents jn the general election. To date, neither of the Committees
have discussed, or otherwise communicated this proposal to any of the

candidates in question. Moreover, the Committees have selected the
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candidates on the basis of a number of factors which will not be disclosed

to these or any other candidates.

L] ¢ * | J

In the case of each candidate under consideration by the
Committees for these independent expenditures, the Committees would
assert the following about the history of relationship and contacts with the
candidates. The Committees have maintained continuous contact with
these candidates’ campaigns and key fundraising and other consulting
agents. For example, the Committees have communicated with these
candidates’ pollving firms about polling information and its strategic
implication for message, allocation of campaign resources, and advertising
strategy. The Committees have also communicated with these candidates’
media advisors about the proposed strategic direction of its advertising.
On a virtually daily basis, the Committees’ senior management have
communicated with senior management of the campaigns and the
candidate about advertising, fundraising and other related issues.

These contacts have included face-to-face m;etings. telephone
conversations, and exchanges of written and electronic mail
communications.  The candidates have visited party committee
headquarters for meetings and party committee representatives from time-
to-time have visited candidates in their home states. The Committee staffs
have had numerous tefephonc conversations with various members of the

campaign staff, consultants, and other agents of the campaigns on any
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number of questions affecting campaign operations, staffing, tactics and

strategy.

In some but not all instances, the Committees use the same
consultants as the candidates in developing .strategy or improving
committee operations for the benefit of its candidates, including the
candidates under consideration for this “independent expenditure” effort.

In some instances, the Committees communicate with the consultants

about the candidates; in other cases, the Committees utilize those same

consultants for their own purposes and do not comnmunicate directly with
those consultants about any matters directly bearing on their separate
representation of those candidates.

® ] ] *

Under the circumstances and the facts as set forth in their request, the Committees
ask if they “may properly establish and maintain independence for purposes of making
independent expenditures within the meaning of the recently decided Colorado
Republican case? The request poses several questions that are set forth with the same
text used in the request, except where designated by brackets. The Commission’s
responses follow each question or cluster of questions.

(1) Are the requirements of 11 CFR Part 109 which apply to all
other “independent expenditure” activity by political committees
npplicablé to the party commin;es?

(2) If not, what regulations govern “independent expenditure”

activities by political parties?
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Responding to questions (1) and (2), the Commission concludes that the
Committees’ purported independent expenditures are subject to the same conditions and
requirements as those made by any other person, such as individuals and non-party
political committees. This result follows from the plurality Supreme Court opinion
delivered by Justice Breyer (joined by J usgices O'Connor and Souter) holding that:

The independent expression of a political party’s views is ‘core’ First
Amendment activily no less than is the independent expression of
individua]s, candidates, ar other political committees. [Citation
omitted.] Colorado at 2316.
s e ¢

We therefore believe that this Court’s prior case law controls
the outcome here. We do not see how a Constitution that grants to
individuals, candidates, and ordinary political committees the right to
make unlimited independent expenditures could deny the same right to

political parties. Colorado at 2317.

Accordingly, the Committees would be subj-ect to all the conditions and
requirements that govern whether an independent expenditure so qualifies, or is instead a
contribution (in kind) subject to the limits of §44la.‘ See 2 US.C. §441a(a)(7)(B) and 11
CFR Part 109. The independent expenditure reporting rules also apply to the
Committees. This includes the requirement that written and signed certifications (under
penalty of perjury) must be submitted in the Committees’ reports to indicate whether any

reported “independent expenditure is made in cooperation, consultation, or concert with,
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or at the request or suggestion of, any candidate or any authorized committee or agent of
such committee... .” 2 U.S.C. §434(b)(6)(B)(iii). See the relevant statutory definitions in
2US.C. §431(17) and §431(18); also, see the 24 hour pre-election reporting provisions
of 2 U.S.C. §434(c)(2) and the disclaimer provisions of 2 U.S.C. §441d(a)(3). Several
Commission regulations implement the cited sections of the Act and govern the making
and reporting of independent expenditures by the Committees. The regulations would
apply in the same manner and to the same extent as applicable to other political
committecs that are not authorized campaign committees of any Federal candidate. 11
CFR 100.8(a)(3), 100.16, 100.17, 104.3(b)(3)(vii)}(A), (B) & (C), 104.4, 104.5(g),
106.1(a), Part 109, and 110.11(a)(1)(iii).

(3) May a party [each of the Committees] undertake “independent
expenditures™ on behalf of a candidate while it continues with day-to-day contacts
with the same candidate campaign? Or are the Committees required to suspend
all other communications of strategic significance with candidafes if the
Committees are preparing or considering “independent exf)enditurc" activities for
those candidates? |
Responding to this question, the Commission concludes that, given all of the facts

and circumstances related én the request and with regard to the candidates involved in the
relationships described above, the Committees could not satisfy the requisite conditions
for conducting independent expenditure activity in support of their candidates in the 1996
election cycle, including expenditures to advocate the defeat of candidates who are the
1996 election cycle opponénts of the Committees’ favored candidates. The basis for this

conclusion is the Committees’ description of their coordinated and cooperative campaign
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activities with their candidates that have already occurred in the 1996 election cycle and }
before the Supreme Court’s decision on June 26, 1996.

Specifically, although the request states that the Committees have not discussed or
otherwise communicated the paniculér independent expenditure proposals with or to any
of the candidates who may be supported, the Committees have been involved in general
coordination with the candidates, including maintaining continuous contact with the
candidates’ campaigns and with their key fundraising and other consulting agents. For
example, Committee personnel have communicated with their ca;ndidatcs' polling firms
about polling information and the strategic implications of that information for message,
allocation of campaign resources and campaign advertising strategy. Also,
communications by the Committees have been made to media advisors of their

candidates about the proposed strategic direction of the Committees’ advertising. In

 addition, on virtually a daily basis, senior management of the Committees have

communicated with senior management personnel of their candidates’ campaigns and the
can‘didales Ihem;clves about advertising, fundraising and other related issues.' Visits
either at the Committees’ offices by candidates or by the Committees’ personnel with
candidates in their home states have also occurred. Further, Committee staffs have had
numcrous telephone conversations with their candidates’ campaign staffs, consultants and
other agents on-many questions affecting campaign operations, staffing, tactics and
strategy. Moreover, in some (but not all) instances, the Committees use the same

consultants as their candidates to develop strategy or improve the Committees’ operations

' These contacts have been in face-to-face meetings, telephone conversations, and via exchanges of written
and electronic mail communications.
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for the benefit of its candidates, including those candidates who are under consideration

for the “independent expenditure” effort.?

Considered in their totality, the extensive consultation, cooperation and
coordination activities by the Committees with their candidates (as described above) that
have already occurred in the 1996 election cycle would preclude the Committees from
demonstrating that the proposed expenditures in support of those candidates could qualify
as independent expenditures under the Act and Commission regulations. 2 U.S.C.
§44la(a)(7)(B). 11 CFR 109.]1. Inthese circﬁmstances it would make no difference if the
Committees now suspend all further communications of strategic significance wifh
candidates who may be the subject of independent expenditures by the Committees.’

Thus, the Committees’ situation is very different and distinguishable from that
before the Court in Colorado. . Noting the testimony in the case, the Court cited general
descriptions of the State party’s practice to coordinate campaign strategy with its
candidates, and then concluded that such a practice does not “conflict with, or cast doubt
upon, the uncontroverted direct evidence that this advertising campaign was developed by

the Colorado Party independently and not pursuant to any general or paricular

? In some instances, the Committees communicate with these consultants about the candidates, while in
others the Committees use the same consultants for the Committees’ own pusposes and do not
communicate directly with them about any maners directly bearing on the consultants’ separate
representation of thosc candidates. See Federal Election Commission v. National Conservative Political
Action Commirtee, 647 F. Supp. 987, 995 (S.D.N.Y. 1986) where court indicared that coordination was
established when multicandidate committee and candidate developed and implemented ncarly identical
campaigns through use of a commeon political consultant, regardicss of whether those campaigns took place
during the primary or general election season.

} See Advisory Opinion 1996-] wherein the Commission concluded that contacts made between
candidates' campaigns and agents of a tade association, with respect fo its membership endorsements of
those candidates and when the association PAC might consider independent expenditures in their
campaigns, would be disqualifying coordination if such contacts “became the means by which information
is passed regarding the candidate’s plans, projects or needs with a view toward having an expenditure
made.”
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understanding with a candidate.” Colorado at 2315 (emphasis added). In the situation
presented in the Committees’ request, the campaign advertising program will be
developed with at least a “general . . . understanding” with the candidates or their
campaign personnel. |
(4) Does it matter whether in a particular case the Committees’
communication with a candidate or his or her campaign on strategic matters

took place within days if not hours of the “independent expenditure”

campaign or was suspended around the time that the “independent

expenditure” advertising was (a) conceived, or (b) prepared, or (c)

conducted--that is paid for and distributed to the voting public through the

chosen medium?

Responding to this question, the Commission concludes that, while in some
circumstances the timing of the Committees’ communications with a candidate or the
campaign’s other personnel could be a factor to consider, the time intervals would not be
relevant here given the facts presented and discussed above in the answer to question (3).
It is significant here that, in Advisory Opinion 1984-30, the Commission considered the
effect of cooperation and coordination, occurring in the context of a committee’s
contributions (in kind) to candidates in their primary election campaigns, on the
committee’s ability to support those same candidates with independent expenditures in
their general election campaigns. The Commission concluded that the primary election
contacts would raise the (rebuttable) presumption that committee expenditures supporting

those candidates in the general election would be based on information about the
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candidate’s plans, projects, or needs. Advisory Opinion 1984-30, citing Advisory
Opinion 1979-80.
(5) If restrictions do apply to the communicafions between the

Committees and candidates who wil} be the focus of “independent

expenditures,” do the Committees have an obligation to advise all of their

staff in writing, and the candidates to advise their staff also in writing, that

communications between the parties and campaigns should be suspendgd

or held in abeyance to preserve for the Coimnmittees the opportunity to

make independent expenditures if they so choose? |

In response to question (5), the Commission concludes that, if the Committees are
considering independent expenditures in factual situations (other than those discussed in
question 3 above) where they have not had disqualifying consultation and coordination
contacts with their candidates, the Committees’ written instructions to their staffs to cease
and desist from all communications with the target campaigns would be a relevant factor
in determining whether Committce expenditures will, in fact, be considered independent.
Likewise, it would be a relevant factor if the Committees provide written instructions to
their candidates saying that they should convey the same directions to their own .
campaign pcrsénnel. See Democratic Senatorial Campaign Committee v. Federal
Election Commission (“DSCC"), 745 F. Supp. 742 (D.D.C. 1990) [In reviewing the
Commission’s dismissal of an administrative complaint presenting independent
expenditure activity, the court noted the siguiﬁéan( fact that the PAC chairman had
directed its consultants “not to say anything at all” about a Senate clection in Florida to

other PAC personnel, since those consultants had advised the Florida candidate who was

[ R I G T -~ ~e T T e T
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1 also subject of same PAC’s independent expcaditure program, although conducted with

2 the advice of different consultants.)

3 (6) May the Committees erect a "Chinese Wall” to permit certain stafT,
4 segrégatcd from other staff of the Committees, to wor‘k on “independent expend-.
[} iture” campaigns--to design the expenditures, to request all checks needed for
6 that purpose and to take all of their steps to' produce and distribute the advertise-
7 ment to the public--while other staff remain free to communicate with the
8 campaign on any ana all issues through the completion of the “independent
9 expenditure” advertising?
10 In response to question (6), the Commission may not express an opinion because

11 the request does not present a specific and fully described situation wherein the nature

12 and scope of the asserted segregation (erecting a “Chinese Wall™) of some of the

13 Committees’ personnel from other personnel has been presented. Furthermore, the

14 circumstances related in the request appear to negate the possibility that such a barrier is
15 currently in place or could be erected at this point in the 1996 election cycle. Thereforg,
16  as to this quéstion. the request in its present form only presents a general question of

i7  interpretation in a hypothetical factual context. The advisory opinion process may not be

18  used to address such questions. 11 CFR 112.1(b), 112.1(¢c)-

9 (7) May thc Committees make Section 441a(d) coordinated expenditures
20 on behalf of a candidate at the same time that it is making “independent expend-
21 itures” on the same candidate’s behalf? If they are conducted simultaneously,
2 must a “Chinese Wall” be established to separate those staffs involved in the

T4 RONTNR AF-QT ar an MaAn EFN AT
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coordinated expenditures from those staffs involved in the independent

expenditures?

The Commission notes its responses to the other questions above. Beyond that,
this question presents a very general inquiry without a specific and fully described factual
context. See 11 CFR 112.1(b), 112.1(c). For the same reasons cited in response to
question (6), the Commission may not issue an advisory opinion addressing question (7).

This response constitutes an advisory opinion conceming the application of the
Act, or regulations prescribed by t.hc Commission, to the specific transactions or activities
set forth in your request. See 2 U.S.C. §437f.

| Sincerely,
Lee Ann Elliott

Chairman

Enclosures (AOs 1996-1, 1984-30 and 1979-80)

J M Nk A>T P ol o Ve S P | o
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COMMUNICATIONS WORKFR% OF AMERICA ET AL, 2.
BECK ET AL.

CERTIORARI TO 'I;HE UNITED STATES COURT OF APPEALS FOR
THE. FOURTH CIRCUIT

No. 86-637.  Argued January 11, 1988— Decided June.29. 1988

Section R(a)3) of the Nationa! Labor Relations Act (NLRA) permits an
employer and aunion to enter into an agreement requiring all employees
in the bargaining unit to pay union dues as a condition of continued
employment, whether or not the employveer hecome union members.
Petitioner Communications Workers of America (CWA) entered into a
collective-bargaining agreement that containg a union-security clause
under which all ropresentﬂl employeew who do not become union mem-
bers must pay the union “agency fees™ in amounts equal to the dues paid
by union members. Respondents, bargammg-um' employees who chose

"not to become union members, fled this suit in Federal District Court,
challenging CWA's use of their agenty fees for purposes other than enl-
lective hargaining, contract adminietration, or grievance adjustment
thereinafter “collective-bargaining™ activities). They alleged that ex-
penditure of their feer on activities such a= organizing the employees of
other employers, lobbying for labor legislation, and participating in -
social, charitable, and political events vinlated CWA's duty of fair repre-
sentation, §R(AXZ), and the First Amendment. The court concluded
that CWA's eollection and dishursement of agency fees for purposes
other than collective-bargaining activities violited the agsociational and
free speech rights of ohjecting nonmembers, and grantéd injunctive
reliel and an ovder for reimbursement of excess fees. The Court of
Appeals, preferring to rest-its judgment on a ground nther than the
Constitution, ultimately eoncluded, infer alia, that the collection of non-
members’ fees for purpnses unrelated to collective bargaining vnolated
CWA's duty of fair representation,

Held:

1. The courts helow properly exercised jurisdiction over respondents’
claims that exactions of agency fees hevond those necessary to finance
eollective-hargaining activities vielated the judicially created duty of fair

" representation and vespondents’ First Amendment rights.  Although
the National Labor Relations Roard (Roard) had primary jurisdiction
aver respandents’ § 8 claim, of. San Diegn Burilding Trades Council
v. Garmon, 359 118, 236, the courts helow were not precluded from
deciding the merits of that claim insofar as such a decision was necersary
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necessary to cover the costs of collective bargaining. This argmment is
unpersuasive because the legislative history of § 8(a)(3) shows that Con-
gress was concernerd with numerous and systemic abuses of the closed
shop and therefore resolved to ban the closed shop altogether; to the
extent it permitted union-security agreements at all, Congress was
guided—as it was in its later amendment of the RLA —by the principle
that those enjoying the benefits of union representation should contrib-
ute their fair share to the expense of securing those benefits.  More-
over, it i clear that Congress understood ite actions in 1947 and 1951 to
have placed the respective regulated industries on an equal footing inso-
far as compulsory unionism was concerned. Pp. 764-Thes.

(M) The fact that in the Taft-Hartley Act Congress expressly consid-
ered proposals regulating union finances but ultimately placed only a few
limitations on the collection and use of duea and fees, and ntherwise left
unions free to arrange their financial affairs as they saw fit, is not suffi-
cient to compel a broader construction of § 8(a)(3) than that aceorded § 2,
Eleventh in Street. The legislative history of § 8(a)3) shows that Con-
gress was concerned with the dues and righta of union members, unt the
agency fees and rights of nonmembers. The absence. in such legislative
history, of congressipnal concern for the rights of nonmembers is consist-
ent with the view that Congress understood § 8(a)(3) to afford nonmem-
bers adequate protection by authorizing the collection of only those fees
necessary to finance collective-bargaining activities. Nor i there any
merit to the contention that, because unions had previously used mem-
bers’ dues for a variety of purposes in addition to collective hargaining,
agreements, Congress’ silence in 1947 as to the uses to which nnions
eouldl put nonmembers’ fees should be understood as an acquiescence in

such union practices. Pp. 766-761. . : oo
(0) Sfreet cannot be distinguished on the theory that the constric-
_tion of §2, FEleventh was merely expedient to avoid Lhe constitutional
question—as to the use of fees for political causes that nonmemboers find
ohjectinrnable —that ntherwize would have been raised hecnnze the RLA
(unlike the NLLRA) pre-empts state laws baniing union-securily agree-
ments and- thus nonmember fees were compelled by “governmental
actimr.”  Fven assuming that the exercise of rights permitted, though
not enmpelled, by §8(a)3) dves not involve state action, and that the
NLRA and RLA therefore differ in such respect, nevertheless the ab-
gence of any constitutional eoncerns in this ease would not warrant rend-
ing the nearly identical language of § 8(a)(3) and § 2, Eleventh differently.
Pp. 761-762. _

800°F. 2 1280, affirmed.

’
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1 G |

In accordance with §9 of the NLRA, 49 Stat. 453, as
amended, 29 U. 8. C. §159, a majority of the employees of
American Telephone and Telegraph Company and several of -
its subsidiaries selected petitioner Communications Workers
of America (CWA) as their exclusive bargaining represent-
ative. As such, the union is empowered to bargain collec-
tively with the employer on behalf of all employees in the
bargaining unit over wages, hours, and other terms and con-
ditions of employment, §9(a); 29 U. S. C. §159(a), and it
accordingly enjoys “broad authority . . . in the negotiation
and administration of [the]: collective bargaining contract.”
Humphrey v. Moore, 3756 U: S. 335, 342 (1964). This broad
authority, however, is tempered by the union’s “statutory ob-
ligation to serve the interests of all members without hostil-
ity of discrimination toward any,” Vaca v. Sipes, 386 U. S.
171, 177 (1967), a duty that extends not only to the negotia-
tion of the collective-bargaining agreement itself but also to
the subsequent enforcement of that agreement, including the
administration of any grievance procedure the agreement
may establish. [hid. CWA chartered several local unions,
copetitioners in this case, to assist it in discharging these
statutory duties. In addition, at least in part to help defray
the considerable costs it incurs in performing these tasks,
CWA negotiated a union-security clause in the collective-
bargaining agreement under which all represented employ-
ees, including those who do not wish to become union mem-
bers, must pay the union “agency fees” in “amounts equal to
the periodic dues” paid by union members. Plaintiffs’ Com-
plaint 111 and Plaintiffs’ Exhibit A-1, 1 Record. Under the
clause, failure to tender the required fee may he grounds for
discharge.” , .
In June 1976, respondents, 20 employees who chose not to
become union members, initiated this suit challenging CWA's

- use of their agency fees for purposes other than collective

bargaining, contract administration, or grievance adjustment
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{?;lt-fu:af ter "m.lleclive-hargaining“ or “representational” ac-
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g l. e ma,]nrlt,v_ noted that the District Court's adoption
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as Iobbying, organizing employees in other companies, and
funding various community services, the error was harmless
inasmuch as the activities were indisputably unrelated to
bargaining unit representation. The majority remanded the
cagse for reconsideration of the remaining expenditures,
which the union claimed were made in connection with valid
collective-bargaining activities, Chief Judge Winter dis-
sented. Id., at 1214. ' He concluded that § 8(a)(3) authorized
exaction of fees in amounts equivalent to full union dues, in-
cluding fees expended on nonrepresentational activities, and
that the negotiation and enforcement of agreements permit-
ting such exactions was private conduct incapable of violating
the constitutional rights of objecting nonmembers.

‘On rehearing, the-en banc court vacated the panel opinion

" and by a 6-to-4 vote again affirmed in part, reversed in part,

and remanded for further proceedings. 800 F. 2d 1280 (1986).
The court explained in a brief per curiam opinion that five
of the six majority judges believed there was federal jurisdic-
tion over both the § 8(a)(3) and the duty-of-fair-representation
claims, and that respondents were entitled to judgment on
both. Judge Murnaghan, casting the deciding vote, con-
-~ cluded that the court had jurisdiction over only the duty-of-
fair-representation claim; although he believed that §8(a)
(3) permits union-security clauses requiring payment of full

~ union dues, he concluded that the collection of such fees from

nonmembers to finance activities unrelated to collective bar-
gaining violates the union’s duty of fair representation. All
six of these judges agreed with the panel's resolution of the
specific allocations issue and accordingly remanded the ac-
tion. Chief Judge Winter, joined by three others, again dis-
sented for the rensons set out in his earlier panel dissent.
The decizion below directly conflicts with that of the
United States Court of Appeals for the Second Circuit. See
Price v. Anto Workers, 795 F. 2d 1128 (1986). We granted
certiorari to resolve the important question concerning the
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validity of such :
Affirmn. Ch agreements, 482 1J, S, %4 (1987), and now

I

At the outset, we address briefly the

tion that divided the Court of Appeals, Respondents sought

relief on three separate fed i
» e eral claima: ths i
fees beyond those necessary to f st pration of

.?cti.vftlies violates §8(a)3); that
Judicially created duty of fair re

: . presentation:
exactions violate respondents’ ot it Tach

actic First Amendment right
think it clear that the courts below properly exerclizse(;‘jur‘?::

diction over the Iatter tw i
) ) 0 claims, but that the Nat
¥/ i ' 0
(Ii'ab.or Relations Board (NLLRR or Board) had primary ju;;:-l
lcltlor; ovelr') respondents’ § 8a)N3) claim . ‘
n San fHego Building Trades Cm nei
U.bs. 236 (1959), we held that * o
;':d ::fzt (t;(: Gr'{? or §8 of the [NLRA]. the!States as well as the
[Bo;",(." ;r’Zhs rlnust (lef?r to the exclusive competence of the
[Bo: © danger of state interference with nation
icy 18 to be averted.” [d.. at 245 is addedy A oo
) be . o > (emphasis added), A gim.
:‘3.':;::2::::";" nf. tr}'espn}l:dentﬂ' §8(aX3) claim revé:\.lq th:;nilt
Al squarely within the primary Jurisdiction | :
respondents contend that, by collecting. wring st o
Pd that, by collecting and usin
for nonrepregentational purposes, the P tes
the express terms of §8(a)3)
:':::::‘:(l;:p qa'lnmt.et] authorization for the collection of 6n|v
hos ~ hecessary to finance collective-harenin: ivi
ties.  There can he no doubt ¢l that the ehei
Te o it, therefore: thy :
f(-f,‘*{;,co.llovtmg activity is “snhject to" 58.? " the challenged
o hrleI Fhe ﬁve-ju.dge ;.)lurality' of the en hanc court -clirl
mqi::;{)vzun l,flne Ihnlsu.;n of its jurisdictional holding, the panei
a Y concluded that becayse courts have juri ‘
challenges to union-security cl egntinted popmover
halleny _ N-security clauses negntiated
{‘;le’;m}t‘h of t%‘he Railway Labor Act (RLA), 64 Staltln;ggﬂ 842‘3
i(h.:,;t'i Jl. t§ l;z. E'leventh. which is in all material' res;iéct;:
cal to R&(a)3), there must he a parity of federa] iuri;—

L v. Garmon, 359
[wlhen an activity is arguably

» Which, respondents argue,

Jurisdictional ques.

nion has contravened

RO e e

e e . o A e e -,

v

I TP O

736 ' Opinion of the Court

diction over §8(a)(3) claims. Unlike the NLRA, however,
the RLA establishes no agency charged with administering
its provisions, and instead leaves.it to the courts to determine
the validity of activities challenged under the Act.” The pri-
mary jurisdiction of the NLRB, therefore, cannot be dimin-
ished by analogies to the RLA, for in this regard the two
labor statutes do not parallel one another. The Court of Ap- .
peals erred, then, tothe extent that it concluded it possessed
jurisdiction to pass directly on respondents’ §8(a)(3) claim.
The court was not precluded, however, from deciding the
merits of this claim insofar as such & decision was necessary

. to the disposition of respondents’ duty-of-fair-representation

challenge. Federal courts may resolve unfair labor practice
questions that “emerge as collateral issues in suits brought
under independent federal remedies,” Connell Construction
Co. v. Plumbers, 421 U. S. 616, 626 (1975), and one such

- remedy over which federal jurisdiction is well settled is the

judicially implied duty of fair representation. Vaca v. Sipes,
386 U. 8. 171 (1967). This jurisdiction to adjudicate fair-
representation claims -encompasses challenges leveled not
only at a union's contract administration and enforcement ef-
forts, id., at 176188, but at its negotiation activities as well.

. Ford Motor Co. v. Huffman, 345 U. S. 330.(1953). Employ-
- ees, of course, may not.circumvent the primary jurisdiction
of the NLRB simply by casting statutory claims as violations
of the union's duty of fair representation. Respondents,
however, have done no such thing here; rather, they claim
that the union failed to represent their interests fairly and
without hostility by negotiating and enforcing an agreement
that allows the exaction of funds for purposes that do not
serve their interests and in some cases are contrary to their
personal beliefs. The necessity of deciding the scope of
§ 8(a)(3) arises because petitioners seek to defend themselves
on the ground that the statute authorizes precisely this type
of agreement. Under these circumstances, the Court of Ap-

e ppepricemr 1 s
L ELE
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peals had jurisdietion to decide the

by respondents’ duty-of-fair- o veetion raised

representation claim."
11}
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dues and the initiation fees un»ifoxlm'ly réquired as a con-
dition of acquiring or retaining membership.” Ibid.

Taken as a whole, § 8(a)(8) permits an employer and a union?
to enter into an agreement requiring all employees to become
union members as a condition of continued employment, but
the “membership” that may be so requited’has been “whit-
tled down to its financial core,” NLRB v General Motors
Corp., 373 U. 8. 734, 742 (1963). The statutory question
presented in this case, then, is whether this “financial core”
includes -the ‘obligation to support union activities beyond
those germane to collective bargaining, contract administra-
tion, and grievance adjustment. We think'it does not.
Although we have never before delineated the precise lim-
its §8(a)(3). places on the negotiation and enforcement of
union-security agreements, the question the parties proffer is
not an entirely new one. Over a ‘quarter century ago we
held that §2, Eleventh of the RLA "does not permit a union,
over the objections of nonmembers, to expend compelled
agency feea on political causes: Machinists v, Street, 367
U. S. 740 (1961). Because the NLRA and RLA differ in cer-
tain crucial respects, we have frequently warned that deci-
gions construing the latter often provide only the roughest of
guidance when interpreting the former. See, e. g., Street,
supra, at 743; First National Maintenance Corp. v. NLRR,
462 U. S. 666,686, n. 23 (1984). Our decision in Street, how-
ever, is far more than merely instructive here: we believe it
is controlling, for § 8(a)(3) and § 2, Eleventh are in all material
respects identical." Indeed, we have previously described

*Section 8(b)X2) makes it imlgwﬁil for umions “to’cause or attempt to
cause an employer to discriminate against an employee in violation of aub-
section (a)(3),” 28 U. 8. C. § 168(b)(2); accordingly, the provisos to §8(a)(3)

~ also allow unions to seek and enter into union-security agreements,

*Section 2, Eleventh provides, in pertinent part: ' : .

“Notwithstanding any other provisions f this chapter, or of any other
statute or law of the United States, or Territory thereof, or of any State,
any carrier or carviers as defined in this chipter and a labor organization or

{
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the two provisions as “
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these circumstances, we think it clear that Congress intended
the same language to have the same meaning in both statutes.

A

Both the structure and purbose of §8(a)(3) are best under-
stood in light of the statute’s historical origins. Prior to the

. enactment of the Taft-Hartley Act of 1947, 61 Stat. 140, §8(3)
of the Wagmner Act of 1935 (NLRA) permitted majority un-

ions to negotiate “closed shop” agreements requiring employ-
ers to hire only persons who were already union members.

Relations Act™; H. R. Rep. No. 2811, 81st Cong., 2d Sess., 4 (1950) (the
bill allows unions “to negotiate agreements with railroads and airlines of a

. character permitted in the case of labor organizations in the other large in-

dustries of the country”), 6 Cong. Rec. 15737 (1950) (remarks of Sen. Hil)
(“The bill . . . is designed merely to extend to employees and employers
rubject to the [RLA] righta now possessed by employees and employers
under the Taft-Hartley- Act”); id., at 16740 (remarks of Sen. Lehman)
{“The railroad brotherhoods should have the same right that any other
union has to negotiate for the union shop™; id., at 16267 (remarks of Sen,
Taft) (“[Tlhe bilt inserts in the railway mediation law almost the exact pro-
visions . . . of the Taft-Hartley law"); id., at 17049 (remarks of Rep.
Beckworth) (the hill permits railway unions “to bring about agreements
with carriers providing for union shops, a principle enacted into law in the

~ Taft-Hartley bill"); id., at 17055 (remarks of Rep. Biemiller) (“{The} provi-
- gion . . , gives to railway labor the right to bargain for the union rhop just

as any other labor group in the country may do™); id., at 17056 (remarks of
Rep. Bennett} (“The purpose of the biil is to amend the [RLA] {0 give rail-
roud workers . . , the same right to enjoy the benefits and privileges of a
union-shop arrangement that is now accorded ta all workmen in most other
types of employment™); ibid. (remarks of Rep. Heselton) (“[T1his bill pri-
marily provides for the same kind of treatment of railroad ajid airline em- .
ployees aa is now accorded emplayees in all other industries under existing
law™); id., at 17059 (remarks of Rep. Harris) (“The fundamentnl proposi-
tion involved in the bill [is to extend] the national policy expressed in the
Taft-Hartley Act regarding the lawfulness of . . . the union shop .. . to -
. .. railroad and airline labor organizations™); id., at 17061!(remarks of
Rep. Vursell} (“This bill simply extends to the railroad workers and em-
ployers the benefit of this provirion now enjoyed by all other laboring men

under the Taft-Hartley Act”). i
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“intended to accomplish twin purposes. On the one
hand, the miost serious abuses of compulsory unionism
were eliminated by abolishing the closed shop. On the
other hand, Congress recognized that in the absence of a
union-security provision ‘many employees sharing the
benefits of what unions are able to accomplish by collec-
tive bargaining will refuse to pay their share of the
cost.'”” NLRB v. General Motors Corp., 373 U. S., at
740-741 (quoting S. Rep., at 6, Leg. Hist. 412).

The legis]ative solution embodied in §8(a)(3) allows em-
ployers to enter into agreements requiring all the employees
in a given bargaining unit to become members 30 days after
being hired as long as such membership is available to all
workers on a nondiscriminatory basis, but it prohibits the
mandatory discharge of an employee who is expelled from the
union for any reason other than his or her failure to pay initi-

. . ation fees or dues. As we have previously observed, Con-
- gress carefully tailored this solution to the evils at which it

was aimed: - o _ _
“Thle] legislative history clearly indicates that Congress
intended to prevent utilization of union security agree-
. ments for any purpose other than to compel payment of
union dues ‘and fees. Thus Congress recognized the va-
lidity of unions’ concerns about ‘free riders,’ i. e.;, em-
ployees who receive the benefits of union representation
but are unwilling to contribute their fair share of finan-
cial support to such union, and gave unions the power to
contract to meet that problém while withholding from
unions the power to cause the discharge of employees for
any other reason.” Radio Officers v. NLRB, 347 U. S.
17, 41 (1964) (emphasis added).

complish by collective bargaining will refuse to pay their share of the
cost™). See also H. R. Rep. No. 246, 80th Cong., 1st Sess., 80 (1947)
(H. R. Rep.), Leg. Hist. 871 (“[Closed shop] agreements prevent nonunion
workers from sharing in the benefits resulting from union activities with-
out also sharing in the obligations™).

o . o . ’ ' N : i
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Indeed, “Congress’ decision to allow union-security agree-
ments af all reflects its concern that . ., the pariieq to a

collective bargaining agreement be allow
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roads.” 96 Cong. Rec. 16267 (1950)." This was the univer-
sal understanding, among both supporters and opponents, of
the purpose and effect of the amendment. See n. 4, supra.
Indeed, railroad union representatives themselves proposed
the amendment that incorporated in §2, Eleventh, § 8(a)(3)'s
prohibition against the discharge of employees who fail to
obtain or maintain union membership for any reason other
than nonpayment of periodie dues; in offering this proposal

. the unions argued, in terms echoing the language of the Sen-

ate Report accompanying the Taft-Hartley Act, that such a
prohibition “remedies the alleged abuses of compulsory union
membership . . .., yet makes possible the elimination of the
‘free rider’ and the sharing of the burden of maintenance by
all of the beneficiaries of union activity.” Hearingson H. R,
7789 before the House Committee on Interstate and Foreign
Commerce, 81st Cong., 2d Sess., 2563 (1950). '

In Street we concluded “that §2, Eleventh contemplated
compulsory unionism to force employees to share the costs of
negotiating and administering collective agreements, and the
costs of the adjustment and settlement of disputes,” but that
Congresa did not intend “to provide the unions with a means
for forcing employees, over their objection, to support. politi-
cal causes which they oppose.” 367 U. S., at 764. Constru-

* Although Senntor Taft qualified his comparison by explaining that the
provisions of the Taft-Hartley law were incorporated intn the RLA “so far
as they fit,” this quulification merely reflected the fact that the laws were
not identical in all vespects, their chief difference inhering in their pre-

- emptive effect, or lack thereof, on all state regulation of union-security
agreements. See n. 3, swpra. This difference, of coirse, dnes not de-
tract from the near identity of the provisions insofar as they confer on un-
ions and employers authority to enter into union-security agreements, nop
doen it in any way nndermine the force of Senator Taft’'s comparison with
respect to this authority. Indeed, Taft himself explained that he initially
“ohjected to some of the original terms of the bill, but when the |bill's] pro-

" ponents agreed to accept amendments which made the provisions identical
with the Talt-Hartley law," he decided to support the law. 96 Cong. Rec,
16267 (1850) (emphaxis added), .
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:::g }thlelﬂftum in light of this legislative history and purpose
eld that although §2, Eleventh on jts face authori ‘h.
collection from nonmembers of ! iy
::(lll?:sessments o umfnm_n'.y required as a condition of
51(182 Iél:z or r;eltammg membership” in a union, 45 U.S.C
Y 19ér Lleventh (b) (emphasis added). thi orization did

2 b PHARIS added), this authorization d;
rr:lontneve.:x‘[l;]';r;h';e unions with unlimited power to spenl exac::lel::
o grzeqq: 7 U. S.. at 768 _We have since reaffirmed that
€88 essential justification for. authorizing the union

;;z;s:nabl]y incurred fo.r .the purpose of performing the duties
iy (?l):: l::m:e!bargammg] representative.” "Ellis v, Rm’l.-
pns_e qtfuc.‘?t' 66 U. S., at 447-448, Given the paralle] pur-
that' structure, and Iangpage of §8(a)(3), we must interpret

provl;snon in the same manner.’ Like §2, Elevelr)ltﬁ

—

*We note that the NLRR ‘
. « at least for g tj
. the uniform “perimlic oast for a time

limited by the congressj
ersary to finance collective-hargaini i
v - , P-bargaining aclivitio

Nf‘)' 959, l{h N. L. R. B, 1042, 1045 e B
-, lt'!‘]he right to charge ‘periodie dy
Sec i i
e ('[?: :((:‘);;: qls :nncom?d exclusively with the concepd that those enjoy
nR the 8 of collective bargaining should bear their fair shy o the

S8 incurred hy the collective-bar ntinm e

i : gRiNINg agent in rep i '
Rut it is manifest that dues that o not contribute, and m!er:::r;:::‘;:::??'
. X (4 1o

- In Teamaters Local
(1967), the Board explained:

o8 granted unions hy the proviso to

The Board, however, ruhs

' . , sequently repuli i Detroi

Mfl:;h?rn.l’mou Na, 40, 192 N. L, l{ Rp‘l:"[i'll?t‘;,l;z t('l;:;l‘;m“f- See Detmit
-otmthstamlmgthis unequivocal language, the diqse.t dvi

At767, n. b, that we hav L Choosing ty i oot

e misread Teamsters Local Choosi i
' ! 4 - Lhno
ahove-quoted passage, the flissent asserts that the Board ::l\i:")“gnn%ﬁ:':;

and initiation fees™ are

and were thus “ ‘asgens-
3L"  Poat, at 767, n. b

B e e —— & nms s

‘periodic dues, initiation fees,
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§ 8(a)(3) permits the collection of “periodic dues and initiation
fees uniformly required as a condition of acquiring or retain-
ing membership” in the union,* and like its counterpart in the
RLA, §8(a)(3) was designed to remedy the inequities posed
by “free riders” who would otherwise unfairly profit from the

(quoting Teamaters Local, supra, at 1044). This observation, however,
avails the dissent nothing; obviously, once the Board determined that the
dues were not used for collective-bargaining purposes, the conclusion that
they were not dues within the meaning of § 8(a)(3) followed automatically.
Under the dirsent's reading, had the union eimply buiit the increase into ita
dues bagse, rather than initially denominating it as a “rpecial assessment,”
it would have been entitled to exact the fees as “perindic dues” and spend
them for precirely the same purposes without running afoul of § 8(n)(3).
The Board made entirely clear, however, that it was the purpose of the fee,
not the manner in which it was collected, that contmlled, and thus ex-
"plained that “{m]onies collected for a credit union or huilding fund even if
regularly recurring, as here, are obviously not ‘for the maintenance of
the' [union] as an organization, but are for a ‘special purpose’ and could be
terminated without affecting the continued existence of [the union] as the
bargaining representative.” Teamsters Local, supra, at 1046 (emphasis
added). Finally, the dissent’s portrayal of Teamsters Local as part of an
unbroken string of consiatent Board decisions on the issue iz belied by the
dissenting statement in Detroit Mailers, in which member Jenkins, who
joined the decision in Teamsters Local, charged that the Board had ignored
the clear holding of that earlier case. . 192 N. L. R. B., at 952-853,
*Construing both § 8(aX8) and § 2, Eleventh as permitting the collection
and use of only those fees germane to collective bargaining does not, as pe-
titioners seem to believe, read the term “uniform™ out of the statutes.
The uniformity requirement makes clear that the costa of reprerentational
activities must be borne equally by all those who benefit; without this lan-
guage, unions could conceivably establish different dues rates both among
members and between members and nonmembers, and thereby apportion
the costs of collective bargaining unevenly. Indeed, the uniformity re-
quirement inures to the benefit of dissident union members as well, by en-
suring that if the union discriminates against them by charging higher
duen, their failure to pay such dues cannot be grounds for discharge. See
§ B(b)2), 29 U. S. C. §168(b)(2) (making it an unfair labor practice for a
- union “to cause or attempt to cause an employer to discriminate against an
employee . . . with reapect to whom membership in (the union} has been
. denied or terminated on some ground other than [the] failure to tender the
periodic dues and initiation fees uniformly required”) (emphasis added).
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Taft-Hartlev Act's abolition of the closed shop
of such statutory congruity, .
dence could persuade ug that
identical language of these two prov

meanings.  Petitioners have not p
here.

In the face
only the most compelling evj.

isions to have different
roffered such evidence
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(1)
Petitioners claim that the union.

&I:: :;;i I\:]l}?A can and should be read differently in light of
he atam{e; rsn e;]tth;stt’)lfg of unionism in the industries the
. gulate. us they note that in Street we o
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] ) $ g tradition of volunta ionism”
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expressly identified. Brief for Petitioners 42
agreements requiring the payment of unifs ‘
among these specified abuses, petitioners ¢

(3) eannot plausibly be rend on
. AU} t
in excess of d to prohihit th

bargaining,

ontend that § 8(a)
e collection of fees

those necessary to cqver the costs of collective

Congress intended the nearly

'm dues were rigt

L et ot ¥ e 2ol 1 e P e

95D

-t

COMMUNICATIONS WORKERS ». BECK

-736 ' Opinion of the Court

We find this argument unpersuasive for several reasons,
To begin with, the fact that Congress sought to remedy “the
most serious abuses of compulsory union membership,” S.
Rep., at 7, Leg. Hist. 418, hardly suggests that the Taft-
Hartley Act effected only limited changes in union-security
practices. Quite to the contrary, in Street we concluded that
Congress’ purpose in amending the RLA was “limited” pre-
cisely because Congress did not perceive voluntary unionism
as the source of widespread and flagrant abuses, and thus
modifled the railroad industry’s open shop system only to the
extent necessary to eliminate the problems associated with
“free riders.” That Congress viewed the Wagner Act's
regime of compulsory unionism as seriously flawed, on the
other hand, indicates that its purposes in overhauling that

system were, if anything, far less limited, and not, as peti-
tioners and the dissent contend, equally circumspect. Not
surprisingly, therefore—and in stark contrast to petitioners’
“limited inroads” theory—congressional opponents of the
Taft-Hartléy Act's union-gecurity provisions understood the

Act to provide only the most grudging authorization of such

agreements, permitting “union-shop agreement{s] only under

limited and administratively burdensome conditions.” §.

Rep., pt. 2, p. 8, Leg. Hist. 470 (Minority Report). That

understanding comports with our own recognition that “Con-

gress’ decision to allow union-security agreements at all
reflects its concern that . . . the parties to a collective
bargaining agreement be allowed to provide that there be no
employees who are getting the benefits of union representa- -
tion without paying for them.” Oil Workers v. Mobil Qil

Corp., 426 U. S., at 416 (emphasis added). Congress thus

did not set out in 1947 simply to tinker in some limited fash-

ion with the NLRA’s authorization of union-security agree-

ments. Rather, to the extent Congress preserved the status
quo, it did so because of the considerable evidence adduced at
congressional hearings indicating that “such agreements pro-
. moted stability by eliminating ‘free riders,’” S. Rep., at 7,
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Leg. Hist. 413, and Congress accordingly “
hower to contract to meet that problem w

~ from unions the power to cause the discharge of employees

for any other reason,” Radio Offi
at 41 (emphasis added). Mficers v. NLRB, 347 U, S.,

missible but altogether p
§2, Eleventh, in light of

Finally, however mue
differed between the rail

gave unions the

this animating principle.

. way and NLRA-gove i i
prior to 1.951, it is abundantly clear thathon;nr:gs]?t(:tZ?; l;re:
derstpod .lts actions in 1947 and 1951 to have placed tlie;ae re-
spe.ectl've tndustries on an equal footing insofar as compt;lsorv
umomsm. was concerned. Not only did the 1951 proponent:s
f’f thg union shop propose adding to the RLA language near|
identical to that of §8(a)(3), they repeatedly insisted that thy
purp'ose of the amendment was to confer on railQav union:
precls.ely the same right to negotiate and enter int.o union
sec‘urlty agreements that all unions subject to the NLRA-
enjoyed. See n. 4, supm. Indeed, a subtheme runnin
.throughout the comments of these supporters was that thg
mequity of permitting “free riders” in the. railroad induqtfe
\was especially egregious in view of the fact that the 'I‘aft‘-r
Hartley Act gave exclusive bargaining representatives in all

other industries adequate means to redress such problems
It would surely come as s to

| a surprise to these legislators to
learn that -t,herr efforts to provide these same means of re-
dress to railway unions were .

disparity they sought to eliminate,

(2)-
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broader construction of § 8(a)(3) than that accorded §2, Elev-

.enth in Streef. - :

First and foremost, petitioners point to the fact that Con-
gress expressly considered proposals regulating union fi-
nances but ultimately placed only a few limitations on the col-
lection and use of dues and fees, and otherwise left unions
free to arrange their financial affairs as they saw fit. Inlight
of this history and the specific prohibitions Congress did
enact, petitioners argue that there is no warrant for implying
any further limitations on the amount of dues equivalents
that unions may collect or the manner in which they may use
them. As originally passed, § 7(b) of the House bill guaran-
teed union members the “right to be free from unreasonable
or discriminatory financial demands of” unions. Leg. Hist.
176. Similarly, §8(c) of the bill, the so-called “bill of rights
for union members,” H. R. Rep., at 31, Leg. Hist. 322, set
out 10 protections against arbitrary action by union officers,
one of which made it an unfair labor practice for a union to
impose initiation fees in excess of $25 without NLRB ap-
proval, or to fix dues in amounts that were unreasonable,
nonuniform, or not approved by majority vote of the. mem-
bers. Id., at 53. In addition, §304 of the bill prohibited un-
ions from making contributions to or expenditures on behalf
of candidates for federal office. Id., at 97-98. The confer-
ees adopted the latter provision, see Pipefitters v. [United -
States, 407 U. S. 385, 406 (1972), and agreed to a prohibition
on “excessive” initiation fees, see §8(b}5), 29 U. S. C,
§ 168(b)5), but the Senate steadfastly resisted any further
attempts to regulate internal union affairs. Referring to the.
House provisions, Senator Taft explained:

“['The Senate conferees refused to agree to the inclusion
of this subsection in the conference agreement since they
felt that it was unwise to authorize an agency of the Gov-
ernment to undertake such elaborate policing of the in-
ternal affairs of unions as this section contemplated . . . .
In the opinion of the Senate conferces the language
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wh.ich protected an emplovee from losing his job if a
union expelled him for some reason other
ment of dues and initi

all members, was considered sufficient ion.’
, Was g . nt protection.” 93
Cong. Rec. 6443 (1947), Leg. Hist. 1540.

than nonpay-

Pgtitioners would have us infer from the demise of this “hill
of Flg.hts" that Congress “ ‘rejected . . . general federal re-
Strlctlf)t'ls on either the dues equivalents that employees may
be required to pay or the uses to which unions mavmput such
t!u.es-equivalents,' " and that aside from the pmhihi‘tion on p;)-
htlcal. expenditures Congress placed no limitations on union
ex'f\ctmns other than the requirement that they be equal to
umform dues. Brief for Petitioners 39-40 (qu'o.t.ing Brief for
United States as Amicns Curiae 19).  We believe petition-

v : S
ers rellance-on this legirlative compromise is misplaced
The House bill did not purport to set

menthers who are compelled to pay union dues, but rather

s?ught to establish a “bill of rights for union members" vig-a-
vis their union leaders. H. R. Reb.. at 31, Leg. I~iist '-152
(emphasis added). Thus, §8(c) of the House bill SOUéiﬂz to
ro?gt?la!,e, among other things, the ability of unions to fine
dls_clphne. suspend, or expel members; the manner in Which'
unions conduct certain elections or maintain financial records:
and the extent to which they can compel contributions to in-'
surance or other benefit plans, or encumber the rights of
members t.o resign. Leg. Hist. 52-66. The debate over
Lhese.pmwsions_u focused on the desirability of Government -
overmght of internal union affairs, and a n:wriad of reasons
having nothing whatever to do with the riéhts of norimem:
bers ac.counted for Congress' decision to fofgo such detailed
regulation, In rejecting any limitation on dues. therefore
Con'gress was not concerned with restﬁctions" on “dues:
equivalents,” but rather with the administrative burdens and

ation fees, uniformly required of _

out the rights of non.
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potential threat to individual liberties posed by Government
regulation of purely internal union matters.”

It simply does not follow from this that Congress left un-
ions free to exact dues equivalents from nonmembers in any
amount they please, no matter how unrelated those fees may
be to collective-bargaining activities. On the contrary, the
complete lack of congressional concern for the rights of non-
members in the debate surrounding the House “bill of rights”
is perfectly consistent with the view that Congress under-
stood § 8(a)(3) to afford nonmembers adequate protection by
authorizing the collection of only those fees necessary to fi-
nance collective-bargaining activities: because the amount of
such fees would be fixed by their underlying purpose—de-
fraying the costs of collective bargaining— Congress would
have every reason to believe that the lack of any limitations
on union dues was entirely irrelevant o far as the rights of
nonmembers were concerned. In short, we think it far safer
and far more appropriate to construe §8(a)(3) in light of its
legislative justification, i. e., ensuring that nonmembers who

. obtain the benefits of union representation can be made to

pay for them, than by drawing inferences from Congress’ re-
jection of a proposal that did not address the rights of non-
members at all. S

Petitioners also deem it highly significant that prior to 1947
unions “‘rather typically’” used their members’ dues for a
“!yariety of purposes . . . in addition to meeting the . . . costs
of collective bargaining,’” Retail Clerks v. Schermerhorn,
378 U. 8. 746, 764 (1963), and yet Congress, which was pre-
sumably well aware of the practice, in no way limited the

'See, ¢. g., H. R, Rep., at 76-77, Leg. Hist. 367-368 (Minority Viewa)
(charging that Government regulation waas essentially impossible; that the
encroachment on the rights of voluntary organizations such as unions was
“without parallel”; and that such regulation invited harassment by rival un-
ions and-employers, and ultimately complete governmental control over
union affairs). - ' ’ g
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uses to which unions could. put fees collected from nonmem-
bers. This silence, petitioners suggest, should be un(lér-
stood as congressional acquiescence in these practices. The
short answer to this argument is that Con :
well aware of the same
Street, 367 U. S., at T67(

... fully conversant with the long hi i ive i

) vers g history of intensive in-
volvement of the railroad unions in oliti ivities™); Ell;
16U G e bron V10 political activities”); Ellis,
the broad scope of union activities™), yet neither in Street nor

in any of the cases that followed it have w g’
failure in §2, Eleventh to prohibit or othe?'v(\{r(ie:eﬂzd o grens
expenditures as an endorsement of fee collection
to collectivg-bargaining expenses. We see no reason to give
greater weight to Congress’ silence in the NLRA than we did
in thg RLA, .particularly where such silence is again perfectly
conmstent.wnh the rationale underlying §8(a)(3): prohibiting
the'c?l.lectlon of fees that are not germane to representatiomﬁ
activities would have heen redundant if Congress understood
§8(a)(3) simply to enable unions to charge nonmembers onl

for those activities that actually benefit them. ' !

practices by railway unions, see

8 unrelated

Finally, petitioners rely on a statement Senator Taft madle :

during floor debate in which he expl
8 &(a)(3) remedied the abuses of the
difference [between the closed shop
Se'natm: stated, “i= that funder the union shop] a man can get
a job without joining the union or asking favors of the unjon

.« . The fact that the employee has to |$av tlies to the lmim.l
seems to me to be much less important.” 03 Cong. Rec. 4884
( 194_7). Leg. Hist. 1422, On its face, the statement«—m*ﬁle
during a lengthy legislative debate —is somewhat ambigu(;llq

for the reference to “union dues” could connote “full>.||11ir)\r;
t(luer” or could as easily be a shorthand method of referring to
“collective-bargaining-related dues.” [n any event, as mﬁed
ahove, Senator Taft later described §2, Eleventh a‘si ‘;almoqt
the exact provisions . . . of the Taft-Hartley law,” 96 Con;z.

ained how the provisos of
closed shop. . “The great
and the union shop),” the

gress was equally

“We may assume that Congress was ~
gress was adequately informed about

gulate such -
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Rec. 16267 (1950), and we have construed the latter statute
as - permitting the exaction of only those dues related to
representational activities. ' In view of Senator Taft's own
comparison of the two statutory provisions, his comment in
1947 fails to persuade us that Congress intended virtually
identical language in two statutes to have different meanings,
’ &) |

We come then to petitioners’ final reason for distinguishing
Street. Five years prior to our decision in that case, we
ruled in Railway Employees v. Hanson, 351 U. S. 225
(1956), that -because the RLA pre-empts all state laws ban-
ning union-security agreements, the negotiation and en-
forcement of such provisions in railroad industry contracts
involves “governmental action” and is therefore subject to
constitutional limitations. Accordingly, in Street we inter-
preted §2, Eleventh to avoid the serious constitutional ques-
tion that would otherwise be raised by a construction per-
mitting unions to expend governmentally compelled fees on
political causes that nonmembers find objectionable. See
367 U. S, at 749. No such constitutional questions lurk
here, petitioners contend, for § 14(b) of the NLRA expressly
preserves the authority of States to outlaw union-security
agreements. Thus, petitioners’ argument runs, the federal
pre-emption essential to Hanson's finding of governmental
action i3 missing in the NLRA context, and we therefore

" need not strain to avoid the plain meaning of §8(a)(3) as we

did with §2, Eleventh.

We need not decide whether the exercise of rights permit-
ted, though not compelled, by §8(a)(3) involves state action.
Cf. Steelworkers v. Sadlowski, 457 U. S. 102, 121, n. 16
(1982) (union’s decision to adopt an internal rule governing its
elections does not involve state action); Steelworkers v.
Weber, 443 U. S. 198, 200 (1979) (negotiation of collective-
bargaining agreement's affirmative-action plan does not in-
volve state action). Even assuming that it.does not, and

I e . 12 -~ et
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that the NLRA and RLA therefore differ in this respect, we
do not believe that the absence of any constitutional concerna
in this case would warrant reading the nearly identical
language of §8(a)(3) and §2, Eleventh differently. It is, of
course, true that federal statutes are to be construed so as to
avoid serious doubts as to their constitutionality, and that
when faced with such doubts the Court will first determine
whether it is fairly possible to interpret the statute in a
manner that renders it constitutionally valid. Edward J.
DeBartolo Corp. v. Florida Gulf Coast Building & Construc-
‘tion Trades Council, 485 U. S. 568 (1988); Crowell v. Ben-
som, 285 U. 8. 22, 62 (1932). But statutory construction may
not be pressed “‘to the point of disingenuous evasion,’”
United States v. Locke, 471 U. 8. 84, 96 (1985) (quoting
George Moore Ice Cream Co. v. Rose, 289 U. S. 373, 379
(1933)), and in avoiding constitutional questions the Court
may not embrace a construction that “is plainly contrary to
the intent of Congress.” DeBartolo, supra, at 576. In

Street, we concluded that our interpretation of §2, Eleventh |

was “not only ‘fairly possible’ but entirely reasonable,” 367
U. 8., at 750, and we have adhered to that interpretation
since. We therefore decline to construe the language of
§ 8(a)(3) differently from that of §2, Eleventh on the theory
that our construction of the latter provision was merely con-
stitutionally expedient. Congress enacted the two provi-
sions for the same purpose, eliminating “free riders,” and

that purpose dictates our construction of § 8(a)(3) no less than.

it did that of §2, Eleventh, regardless of whether the negoti-

ation of union-security agreements under the NLRA par-
takes of governmental action.

v

We conclude that §8(a)3), like its statutory equivalent,

§2, Eleventh of the RLA, authorizes the exaction of only
those fees and dues necessary to “performing the duties of an

exclusive representative of the employees in dealing with the .

e Ty, 3 oo
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735 . : , Opinion of BLACKMUN,.J.

er;lx;loyer on labor-management issues'.'?: Ellis, 466 U. S., at

448, Accordingly, the judgment of the Court of Appeals is

? Affirmed.
‘ ’ r:’ . . .
JusTicE KENNEDY ook no part in’;-t.he consideration or
decision of this case. . 0 |
. JUSTICE BLACKMUN, with whom JUSTICE (’CONNOR and
JUSTICE SCALIA join, concurring in part and dissenting in
part. : ; '

‘T agree that the Diétrict Court and the Court of Appeals

* properly exercised jurisdiction over respondents’ duty-of-

jon a i i d that
fair-representation and First Amendment._clalms'. and th
t%e Naﬂ.‘lonal Labor Relations Board had primary jurisdiction
over respondents’ claim brought under §8(a)(3) of the Na-

i led
tional Labor Relations Act of 1935, 49 Stat. 452, as amended,
ZISTJ‘;? S C. §158(a)@). 1 also agree that the Court of Ap-

peals had jurisdiction to decide the §8(a)3) question raised

by respondents’ duty-of-fair—represe?tgti?n' claim.' 1 there-
fore join Parts I and 11 of the Court's opinion. .

My agreement with the majority ends there, lfoweverw?rh
“cannot agree with its resolution of the § 8(a)(3) issue. qntl -
out the decision in Machinists v. Street, 367 U. 8. 740 (1961),
involving the Railway Labor Act (RLA), the Court could r;qt
reach the result it does today. Our atcepted mode of resolv-

ing statutory questions would not ledd to a construction of

£ 8(a)(3) 80 foreign to that section's express language and leg-
?é?a(\ti)i(r,e)history,g;hich show that Cpn":)gr,ess did not mtenq to
limit, either the amount of “agency fees” (or. what the n:lajor-
ity labels “dues-equivalents”) a unicn may col[ect unf'er z
union:security agreement, or the unidn’s ex%:ndl:\lt;e :eaaclllnc'a
funds. The Court's }gxgessxve'relnénfe on Stree

i 1Like the majority, 1 do fot reach the Fi:‘-gt Amendment issu: r;ised
ﬁe!ovi%by respondents, and therefore simi!arl'j’r.do not address w et eée :
union's exercise of rights pursuant to §8(a)(3?, involves state action.
ante, at T81. . N

hoL ‘. :
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contrary conclusion is manifested by its unique line of reason-
ing. No sooner is the language of §8(a)(3)qintoned. thai :',)I?e
Court aba_ndons all attempt at construction of this statute and
leaps to its interpretation over & quarter century ago of
grl_other :qta_tute enacted by a different Congress a statute
with a d:st.:mct history and purpose. See qnfe a't 744-745.
I am unwilling to offend our established doctrzines of stat:
utory construction and strain the meaning of the language‘
used by Qongress in §8(a)(3), simply to conform §8(a)3)'s
construction to the Court's interpretation of similar language
ina dl‘t"ferent. later-enacted statute, an interpretation which is
itself “not without its difficulties.” Abood v. Detroit Board
of Education, 431 U. S, 209, 232 (1977) (characterizing thé

Court's decision in Street). 1 therefore di
- dhadis e diss
IIT and IV of the Court’s opinion, iesent from Parts

I

 Court . e have never before delineated-
the precise limits §8(a)(3) places on the negotiation and

enfqrcement of union-security agreements.” Ante, at 745
Unlike the majority, however, | think the issue is an'entirei .
new one. I =hall endeavor, therefore, to resolve ~it in accord)f
ance with our well-settled principles of statutory construction,

A

_ As \lvith any question of statutory intér r- i

ing pon}t is the language of the statute it.:él:tatslgzéif:;e&g;g;
makes it .unlawful for an employer to “discriminat[e] in re-
g_ard to hire or tenure of employment or any term or condi-
.tnon of employment to encourage or discourage membershin
In any labor organization,” 29 U, . C. §158(a)(3) St:;,ndl-
ing al(.me., this proseription, and thus §8(b)(2)'s "corolla
proscription,? effectively would outlaw unidn-secuﬁty aﬁeg
ments. The proscription, however, is qualified by two'pr;o-'
vigos, Tj1e first, which appeared initially in §8(a)(3) of the

*Section R(h)(2) makes it unlawful for & iminn
cause an emplayer™ to violate § 8(a)(3).

As the Court observes, “w

“to cause or attempt to
29 U. 8. C. §158(b)2). '
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NLRA as originally enacted in 1935, 49 Stat. 452, generally
excludes union-security agreements from statutory con-
demnation by explaining that

“nothing in (the NLRA] or in any other statute of the
United States, shall preclude an employer from making
an agreement with a labor organization . . . to require as
a condition of employment membership therein . . . if
such labor organization is the representative of the em-
ployees as provided in section 159(a) of this title . . . .”
§8(a)(3), 29 U. S. C. §168(a)3).

‘The second proviso, incorporated in §8(a)@) by the Taft-
Hartley Amendments of 1947, 61 Stat. 141,° circumscribes
the first proviso’s general exemption by the following
limitations: o ' ’
“[N]o employer shall justify any diserimination against
an employee for nonmembership in a labor organization
. . . i he has reasonable grounds for believing that mem-
bership was denied or terminated for reasons other than
the failure of the employee to tender the periodic dues
and the initiation fees uniformly required as a condition
of acquiring or retaining membership.” -

The plain language of these statutory provisions, read
together, permits an employer and union to enter into an
agreement requiring all employees, as a condition of contin-
ued employment, to pay uniform periodic dues and initiation
fees.! - The second proviso expressly allows an employer to
‘terminate any “employee,” pursuant to a union-security

. agreement permitted by the first proviso, if the employee

"The Taft-Hartley Act also amended the first provize to prohibit the
application of a union-security agreement to an individual until he has been
employed for 30 days. See 29 U. 8. C. § 168(aX3). -

*This reading, of course, flows from the fact that “membership” as used

"in the firat proviso, means not actual membership in the union, but rather
“the payment.of initiation fees and monthly dues.” NLRB v. General Mo.

 tors Corp., 373 U.'S. 784, 42 (1963).
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fails “to tender the periodic dues and the initiation fees

uniformly required as a condition of acquiring or retaining

membership” intheunion. 29U. S. C. §1568(a)3). Theterm
“employee,” as statutorily defined, includes any employee,
without regard to union membership. See 29 U. S. C. §152

(3). Union-member employees and nonunion-member em-
ployeen are treated alike under §8(a)(3).

“[We assume ‘that the legislative purpose is expressed by
the ordinary meaning of the words used.”” American To-
bacea Co. v. Patterson, 456 U. 8. 63, 68 (1982), quoting Rich-
ards v. United States, 369 U. S. 1, 9 (1962). The terms
“dues” and “lees,” as used in the proviso, can refer to nothing
other than the regular, periodic dues and initiation fees paid
by “voluntary” union members. This was the apparent
understanding of the Court in those decisions in which it
held that §8(a)(3) permits union-security agreements. See
NLRB v. Genernl Motors Corp., 373 U. 8. 734, 736 (1963)
(approving a union-security proposal that would have condi-

“tioned employment “upon the payment of sums equal to the
initiation fee and regular monthly dues paid by the union
members”); Retail Clerks v. Schermerhorn, 373 U. 8. 746,
753 (1963} (upholding agreement requiring nonmembers to
pay a “service fee [which] is admittedly the exact equal of
membership initiation fees and monthly dues”). It also has
been the consistent view of the NLRB," “the agency en-

‘See, #. g., In re Union Starch & Refining Co., 87 N. L. R. B, 779,
11949), enf'd, 186 F. 2d 1008 (CAT), cert. denied, 342 U, 8. 8156 (1951);
Detroit Mailera Union. No. 40, 192 N. L. R, B, 951, 951-952 {(1871). In
Defroit Mailers, the Board explained:

“Neither on its face nor in the congressional purpose behind [88(a)(3)]
can any warrant be found for making any distinction here between dues
which may be allocated for collective-bargaining purposes and those ear- .
marked for institutional expenses of the union. . . . {D]ues collected from
members may be ured for a variety of purposes, in addition to meeting the
union'a costs of collective hargaining.’ Unions ‘rather typically’ use their
membership dues ‘to do those things which the members authorized the
union to do in their interest and on their behaif.’ By virtue of Sec-

PR IXTTY

et e TR T IR N

COMMUNICATIONS WORKERS ». BECK 767
738 Opinion of BLACKMUN, .

d by Congress, with -the authority to administer the
tl:l‘I‘..SItieA." yEdwtf:de J. DeBartolo Corp. v. Florida Gulf Coast
Building & Construction Trades Caum:il, 485 U. S. 5§8,
574 (1988). The provisos do not give any employee, union
member or not, the right to pay less than the full amount
of regular dues and initiation fees charged to all other
bargaining-unit employees. L

tion 8(a)(3), such dues may be required from an employee under a unon-
security contract so long a8 they are periodic and uniformly required a.nd
are not devated to a purpese which would make their mandatory_extractmn
otherwise inimical to public policy.” -Id., at 952, quoting Refail Clerks v.
Schermerhorn, 373 U. S:; at 763-764 (internal quotations omitted).
The United States, appem:'ing here as amicns curiae, maintaine that posi-
tion in this case. .
" Contrary to the Court’s suggestion, the NLRRB has not emhrac.nd and
then “repudiated” the view that, for purposes of §8(a}), “perindic dues
and initiation fees” mean only “those fees necessary to finance eotlective-
bargaining activities,” Ante, at 762, n. 7. Teamsters Local No. 958, 167
N. L. R. B. 1042 (1967, does not demonstrate otherwize. In Tmmnt:m
Local, the NLRB held that “working dues” designated to fund a :mmn
building program and a credit union were actually “assessments” not con-
templam b;"‘;.at_\e proviso to §$8(a)(3). /d., at 1044. The Boar:i found th.at
the union itself regarded the levy as a “temporary assessment, clem:ly dis-
tinet from its “regular dues.” Ibid. Moreover, hecause the financing for
the programs was constructed in such a way that the union treasury might
never have received 90% of the moneys, the Board concluded ‘that“the
“working dues” were actually “special purposes funds:" and that th.e
support of such funds cannot come from ‘periodic dues’ as t.ha_t tel.'m is
used in §8(a)3)." [Ibid, 1In Detroit Mailers, the NLRB'dlstmgl'nshrfd
euch assessments from “periodic and uniformly required” dues, which, in
its view, & union is not precluded from demanding of nonmembers pursuant
o §8(a)3). 192 N, L. R. B,, at 962. - ~ _ \
m\?vt:\(il:(?he majority credits an interpretation of Ten_mam'-a Loral pro-
pounded by a dissenting member of the Board in Detroi! Mailers, ante, at
72-763, n. 7, [ prefer to take the Board's word at face value: Teamaters
Local did not create “controlling precedent” endorsing the view of-.& Ha¥$)
enunciated by the Court today. 192 N. L. R.B., at 952, Significantly,
the majority cannot cite one case in which the Board has“helrl U}at uni-
formly required, periodic dues used for purposed other than “collective bar-
- gaining” are not dues within the meaning of 5?(:0(3).
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The Court's conclusion that §8(a)(3) prohibits petitioners
from requiring respondents to pay fees for purposes other
than those “germane” to collective bargaining, contract ad-
ministration, and grievance adjustment simply cannot be de-
rived from the plain language of the statute. In effect, the
Court accepts respondents’ contention that the words “dues”
and “fees,” as used in §8(a)(3), refer not to the periodic

amount a union charges its members but to the portion of

that amount that the union expends on statutory collective
bargaining.' See Brief for Respondents 17-20. Not only is
this reading implausible as a matter of simple English usage,
but it is also contradicted by the decisions of this Court and of
the NLRB interpreting the section. Section 8(a)(3) does
not speak of “dues” and “fees” that employees covered by

*The Court's insistence that it has not changed the meaning of the term
“uniform,” see anfe, at 753, n. 8, misses the point.  The uniformity re-
quirement obviously requires that the union can collect from nonmembers
under a union-security agreement only those “periodic duea and initiation
fees™ collected equally from its members. But this begs the question:

what “periodic dues and initiation fees™? It ia the meaning of those terms .

which the Court misconceives.
Under our rettled doctrines of statutory construction, were there any

ambiguity in the meaning of & R(a)(3) — which there is not —the Court would

be constrained to defer to the interpretation of the N LRB, uniess the agen-
cy's construction were contrary to the clear intent of Congress. Cherron
(1. S. A. Inc.v. National Resources Defense Council, Inc., 467 U, 8. 837,
R42-843, and n. 9(1984). Although the Court apparently finds such amhi-
guity, it fails to apply this doctrine. Ry reference to n narrow view of con-
gressional “purpose” gleaned from isolated statements in the legislative
history, and in reliance upon this Court's interpretation of another statute,
the Court constructs an interpretation that not only finds no support in the
statutory language or legisiative history of §R(a)(3), but also contradicts
the Board's settled interpretation of the statutory provision. The Court
previously has directed: “Where the Roard'a construction of the Act is rea-
ronable, it should nol be rejected ‘merely beeause the courts might prefer

annther view of the statute.'”  Pattern Makera v, NLRR, 473 U. 8. 15, -

114 (1986), quoting Ford Motor Co. v. NLRR, 441 U. S. 488, 497 (1979).
Here, the only apparent motivation for holding that the Board's interpreta-
tion of § R(a)3) is impermissible, in the Court's view of another statute.
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ion-security agreement may be required to tender to tll:aen'
32:3?1 represgntagt!ive; rather, the section speaks nnly'of the
periodic dues and the initiation fees uniformly reqii ed as a
condition of acquiring or retaining membership (Empl.m:;!sx
added). Thus, the section, by its terms, deﬁnez:‘ periodic
dues” and “initiation fees” as those due§ and fees “uniformly
required” of all members, not as a portion of full dues. As
recognized by this Court, “dues col!ected _fr:om membe.rs may
be used for a variety of purposes, in addutlo.n to meeting thfa
union’s costs of collective bargaining. Umon.s rather typi-
cally use their membership dues to d9 thosc_e tl.ungs which the
members authorize the union to do in their mte:est and on
their behalf.” . Retail Clerks v. Schermerhorn, 373 U. S., at
763-754 (internal quotations omitted). By virtue of § 8(a)3),
such dues may be required from any employee under a union-

 gecurity agreement. Nothing in §8(a)(3) limits, or even ad-

dresses, the purposes to which a union may d:evote the mon-
eys collected pursuant to such an agreement.

B

The Court's attempt to squeeze suppm‘t.from the legisla-
tive history for its reading of congressi?p:tl intent contrary to
the plain Janguage of §8(a)(3) is unavailing. As its own dis-
cussion of the relevant legislative materials reveals, anre,'at
747-750, there is no indication that the 1947 Congress in-
tended to limit the union’s authority tq collect _from nonmem-

" bers the same periodic dues and initiatmp fee.s it c?llectg frqm
members. Indeed, on balance, the legislative history rein-

"The Court's answer to the absolute Iack of evidence that Cnngrefts IT-
tendéd to regulate such expenditures is no answer at all: the. Crl:}ll!-t s;m;.\ ',v
reiterates that in Machinists v, Street, 367 U. S u.l(l (196 1), it did no E'r‘ne
weight to congressional silence in the RLA on this ulz_sue.' 'So.e anfé. at ‘,,'., .
The point, however, is not that the Court should give weight to ( »ongri.'.}
‘silence in the NLRA: the point is that the Court must find some ﬁuppm; h|'TT
the-NL.RA for its proposition. Congress’ mIm!m simply h‘lgbllghl! qlu ‘
there is no support for the Court's interpretation of the 1947 Congres:

. intent.
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fm':cea w!na.t the statutory language suggests: the provisos
neither limit the uses to which agency fees may be put nor

require nonmembers to be charged less than the “uniform”
dues and initiation fees.

In Machinista v. NLRB, 362 U. 8. 411 (1960), the Court .

stated:

“It is well known, and the legislative history of the 1947
?‘af t-Hartley amendments plainly shows, that § 8(a)}3)—
Jincluding its proviso—represented the Congressional re-
sponse to the competing demands of employee freedom
of choice and union security. Had Congress thought one
or the other overriding, it would doubtless have found
words adequate to express that judgment. It did not
do s0; it accommodated both interests, doubtless in a
manner unsatisfactory to the extreme partisans of each,

by drawing a line it thought reasonable. It is not for

the administrators of the Con

' . gressional mandate to ap-
pr('>7ach either side of that line grudgingly.” Id.. at 418
n 7. _ ' '

The legislative dehates surrounding the adoption of §8
?)(3) in 1947, show that in crafting the proviso to §8(a)(£3)
-Ongress was attempting “only to ‘remedy the most serious;
Puses of compulsory union membership. .. .'" NLRBv.
rf".']el'ﬂ'l Motors Corp., 373 U. S., at 741, quoting from thé
gislative history. The particular “abuses” Congress identi-
Pt! and attempted to correct were two: the closed shop
:hlcf'l' “deprives management of any real choice of the men ié
tres” and gives union leaders “a method of depriving em-
loyee_s of their jobs, and in some cases [0f] a means of secur-
g a hvglihood in their trade or calling, for purely capricious
'asons,” S: Rep. No. 105, 80th Cong., 1st Sess., 6 (1947) (S.
ep.), Legislative History of the Labor Management Rela-
ons .Act, 1947 (Committee Print compiled for the Sub-
'mmittee on Labor of the Senate Committee on Labor and
Ibhc' Welf_are). p. 412 (1974) (Leg. Hist.); and those union
10ps in which the union sought to obtain indirectly the same
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result as that obtained through a closed shop by negotiating

-a union-shop agreement and maintaining a “closed” union

where it was free to deny membership to an individual arbi-

‘trarily or discriminatorily and then compel the discharge of

that person because of his nonmembership, 93 Cong. Rec.
3836-3837, 4193, 4885-4886 (1947), Leg. Hist. 1010, 1096-
1097, 1420-1421 (remarks of Sen. Taft); 93 Cong. Rec. 4135,
Leg. Hist. 1061-1062 (remarks of Sen. Ellender). Senator
Taft, the chief sponsor of the Senate bill, in arguing against
an amendment to proscribe all forms of union-security agree-
ments, stated that it was unwise to outlaw union-security
agreements altogether “since there had been for such a long
time so many union shops in the United States, [and] since in
many trades it was entirely customary and had worked =at-
isfactorily,” and that therefore the appropriate approach was
to “meet the problem of dealing with the abuses which had
appeared.” 93 Cong. Rec. 4885, Leg. Hist. 1420." “Con-

*See also, e. ., 93 Cong. Rec. 3837 (1947); Leg. Hist. 1010 (remarks of
Sen, Taft) (“{Blecause the union shop has been in force in many industries

for 0 many years . . . to upset it today probably would destroy relation-

ships of long standing and probably would bring on more strikes than it
‘would cure”). }

Despite a legislative history rife with unequivocal statements to the con-
trary, the Court concludes that the 1947 Congresa did not set out to re-

- striet union-security agreements in a “limited fashion.” Anfe, at 765.

Quite apart from the Court’s unorthodox reliance on representations of
those opposed to the Taft-Hartley amendments, the majority’s observa-
tion that “Congress viewed the Wagner Act's regime of compulsory union-
ism as geriously flawed,” ibid., begs the question. The perceived flaws
were embedded in the closed-shop system, not the union-shop system.
Thus, as is characteristic of the majority's opinion, its comparison to the
RLA, under which there was no closed-shop system, is beside the point.
See ibid. Congress wns aware that under the NLRA, “the one system
[the cloged shop] ha{d] led to very serious abuses and the other system [the
‘union shop) hald] not led to such sericus abuses.” 93 Cong. Rec. 4886
(1947), Leg. Hist. 1421 (remarks of Sen. Taft). Accordingly, Congress
banned closed shops-altogether, but it made only limited inroads on the
union-shop system that had been in effect prior to 1947, carefully describ-
ing its limitations on such agreements. H. R. Rep. No. 245, 80th Cong.,

T
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gress [also] recognized that in the absence of a union-security
provision ‘many employees sharing the benefits of what un-
iong are able to accomplish by collective bargaining will
refuse to pay their share of the cost."” NLRB v. Generni
Motors Corp.. 373 U. S., at 740-741, quoting S. Rep., at 6.
Leg. Hist. 412. :

Congress’ solution was to han the closed shop and to permit
the enforcement of union-shop agreements as long as union
membership is available “on the same terms and conditions”
to all employees, and mandatory discharge is required only
for “nonpayment of regular dues and initiation fees.” §.
Rep., at 7, 20, Leg. Hist. 413, 426. Congress was of the
view, that, as Senator Taft stated, “[t]he fact that the em-
ployee will have to pay dues to the union seems . . . to he
much less important. The important thing is that the man
will have the job.” 93 Cong. Rec. 4886 (1947), Leg. Hist.
1422.  “lAl man can get a job with an employer and can con-

tinue in that job if, in effect, he joins the union and pays the
union dues. '

“IThe pays the dues without joining the union, he has the right

to be employed.” 93 Cong. Rec. 4886 (1947), Leg. Hist. .

lst Sess. 0 (19471, Leg. Hist. 300; ] Rep., at 6-7, Leg. Hist. 412-413. It
could not he clearer {rom the legisiative history that in enacting the provi-
sos {0 § Ralh, Uongress attempted to deal only with specifie abuses in the
uninn-shap system, only the “actual probloms that hald] avisen.” 93 Cong.

Rec. 4886 (1947, Leg. Hist. 1421 (remarks of Sen, Taft); aceord, 93 Cong,

Ree, 3G-37 (M7, Leg. Hist, 10101011 (remarks of Sen. Taft). Con-
press’ philosophy was that it had “to deecree either an open shop or an open
union.  (1t{decreed an open union . . . [which would} permit the eontinun-
tion of existing relationships, and fwould] not violently tear apart. a great
many long-existing relationships anid make trouble in the lahor movement:
aml yet at the same time it jwould] meet the abuses which exist.” 93
Cong. Ree. 48806 (1047), Leg. Hist, 1420 {remarks of Sen. Taft).  Union--
seenrity agreements requiring the payment of uniform periodic dues and
standard initintion fees were nol among the specified abuses, There was
no testimony regarding prohlema arising from such arrangements, In-
dred, the sublext of the entire debate wasr thal such arrangements were -
acceptable.” The Court’s suggestion to the contrary ia simply untenable,
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1421-1422. There is no serious doubt that what Congress
had in mind was a situation in which the nonmember em-
ployee would “pay the same dues as other membhers of the
union.” 93 Cong. Ree, 4272 (1947); Leg. Hist. 1142 (remarks
of Sen. Taft): accord, 93 Cong. Ree. 3557 (1847), Leg. l-h§t'
740 (remarks of Sen.’ Jennings) (members of the l'n'l.ilf)l'lt:\'
“should go along and contribute dues like the others™. In
their financial. obligations, therefore, these employees were
win effect,” union members, and could not be discharged pur-
suant to a union-security agreement as long as t.he,v main-
tained this aspect of union “membership."" Thfs snlutmf:
was viewed as “takling) care” of the free-rider issue. W)

Cong. Rec. 4887 (1947), Leg. Hist. 1422 (remarks of Sen.
Taft). - .

Throughout the hearings and lengthy debate on one_of the
most hotly contested issues that confronted the 1947 Con-
gress, not once did any Member of Congress suggest that
& 8(a)(3)-did not leave employers and unions free to adopt an.l_\
enforce unjon-security agreements requiring all ompi_nyees in
the bargaining unit to pay an amount equal to full union dues
and standard initiation fees.: Nor did unyone suggest that
§8(a)3) alfected & union’s expenditure of such funds.

. Indeed, the: legislative history indicates that Congress af-
firmatively declined to place limitations o either the amount
of dlues a union could charge or the uses to which it could put
those dues. The Court dismisser as irrelevant the fact that
Congress expressly rejected the House proposal that \\'OHI(.!
have empowered the NLRB to regulate the "l'(?:lﬁﬂn:lhlf‘.nc.qs

of union dues and expenditures. The Court finds meaningful
the fact that “{tThe House bill did not purport to set out the

“The Senate Repurt explained: Congress “diel not desire tn Iimit. the
Yahor organization with respect to either its selectinn of memhm.‘shl]‘\ or 'l'i
pulsion therefrom. But {it] did wigh to protect .l.lm. employee in his .u.» vif
unreasonahly expelled or denied membership.  The tests provided by '.h"
amendment are hased upon (acts readily aseertuinahle :n‘u'u «!.n ll:il, require
the employer to inquire into the internal affairs of the union.” &, Rep., at

20, Leg. Hist. 426. °
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- rights of vonprembers who are compelled to pay union dues
but t‘al‘her songht to establish a *hill of rights for union J)lrr;r:
hr'.rs vis-ii-vis their union leaders.  H. R, Rep.. at 31, Le
H.ust‘. 422 (emphagis added).”  Ante, at 758, 'iiut ihi'q :‘!El
distinction without a difference.  Contrary to the C.ou;'t'.q

view. Congress viewed this proposal as directly related to-

3%3(:1){2): Congress clearly saw the nonmembers’ interests
i this context as being represented by union member; :
Thus, Se_nntnr Taft explained the Senate conferees’ reaét;r.le
for refusing to accept the provisions in the House bill: o

“ln. the opinion of the Senate conferees|,] the language
wh.nch protected an employee from lnsing his job if a
union expelled him for some reason other than ‘rmhpmf-
ment of dues and initiation fees, uniformly requi.red of
all members, was considered sufficient pw;tection " 03
-Cong. Ree. 6443 (1947), Leg. Hist, 1540, C

) 0 . .

gnnzress decigion, in the course of the well-documented
14y *, H ‘

* (.n.\‘l.e~_Hou.uo compromise, not to place any general federal

restrictions on the levels or uses of union dues," indicates

"The Court appears to helieve that Congress intended § 8aX2) (o pro-

tect the interests of indivi i
i s of m'tln idual nonmembers in the uges ta which the union
piats their moneys. See anfe, al. T8, W could not be clearer. however,

:h:l't'(,-nnzl'nss did not have this in mind at wll. - As Senator Taft.explained”
;. s cnllor'unw \\:h‘n complained that reguiring a man tn join a union he |
thoes not wish {o join (pursuant to $8: 12D wae no joss restrictive than a

elosed shop: in enacting §RaN2), Congress was ot trying “to go into the ‘

bresdor fields of the vi i
g : » rights of partientar persons.™ 93 (1 .
Ty el ot the i ] 93 Congr, Ree, IRRG
' I'he «nlll,\" “right” piretected by the §Xiach provisog are workers’ em-
I -;'\ nwm“ righis, -As I_Iw legislative debates pefleet, (’:n'nm'r-ss was prinei-
praalty vorieerned with insnlating workers' jobs from capricions aetions I;\'
::lll;llll Ieml;rs. The purpose of the union unfair labor practice pmvisim;s
! .. i;'tu £ 863 was te *preven|t] the union from inducing the emplover to
1;;-, 10 om\r:llunu;'nls of the joh to enforce the union's rules."™  Pattern
Makers vo NLERR, AT, S, al 126 tdiscenti ini o
| . T 1Esent iy opin . i rofi
vo NLRRE. 304 11, S 423, 420 (1060), K oyl punting Sfietd
“ Congress placed only ane timitation an the uses which ean be made of
. ) : ) L3 v ¢
tmion durs. “{Wlith litte apparent disengsion or opposition,” the Sénate
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that it did not intend the provisos to limit the uses to which
agency fees may be put. ’

The Court invokes what it apparently sees as a single-
minded legislative purpose, namely, the. eradication of a
“free-rider” problem, and then views the legislative history
through this narrow prism. The legislative materials dem-
onstrate, however, that, contrary to the impression lelt by
the Court, Congress. was not guided solely by a desire to
eliminate “free riders.” The 1947 Congress that carefully
crafted §8(a)(3) was focusing on a quite different problem—
the most serious abuses of compulsory unionism. As the ma-
jority observes, “Congress carefully tailored {its| golution to
the evils at which it was aimed.” Ante, at 749. In serving
its purpose, Congress went only so far in foreclosing compul-
sory unionism. It outlawed closed shops altogether, -hut
banned .unions from using union-security provisions only
where those provisions exact more than the initiation fees
and “periodic dues” uniformiy required as cenditions of union

conferees ndopted the House bill's prohibition limiting what nnions may
spend from dues money on federal elections. Pipefitters v. nited States,
407 U. S. 385, 405 (1972). 1n §304 of the Lahor Management Relatinns
(Taft-Hartley) Act, 61 Stat. 169-160, which is now incorporated in the Fed-
eral Election Campaign Act of 1976, 80 Stat. 400, 2 1L 8. C. § Lithtal,
Congress made it unlaw(ul for a union “to make a contribution or expendi-
Lure in connection with” certain political elections, primaries, or political
_conventions. ' : ' .

The Senate conferees also agreed with the House that come safrgmard
was needed to prevent unions from charging new members exorhitant
initiation fees that effectively “close” the uninn, theruhy “frustratlingl the
intent. of {§8a)th).” 93 Cong. Rec. 6443 (1947). Leg. Hist, 1640 (remarks
of Sen. Taft). Hence, § A(h)(5) was added to the final hill. which makes it
an unfair lahor practice for a union which has negotiated a uhion-security
agreement to require initiation fees that the NLRI “findds excestive or dis-
criminatory under all the circumstances.” 29 ). 8. C. §16Rthis).  The
Senate passed § R(b)5) only after receiving assuranees from Senator Taft
that it would not allow the NLRR to regulate union expenditures. See 03
Cong. Rec. 68560 (1947), Leg. Hist. 1623 (atressing that Lhe provision “is
limited to initiation fees and does not cover dues”).
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“membership,  Otherwise, it determined that the regulation
of umion-security agreements should be left to specifie Tederal
begriglation and Lo the legiclatures and courts of the several
States”  Congress oxplicitly declined to mandate the kind of
parficularized regulation of union dues and fees which the

_Court attributes to it today. '

1
By suggesting that the 1947 Congress was driven prinei-
pally by a desive to eradieate a “free-rider™ problem, the
Conrt finds the means not only to distort the legislative jus-

tification for §R(n)3) and Lo ignore the provision’s plain-

language, but also to draw a controlling parallelism to §2,

Kleventh of the RELA, 64 Stal, 1238, 15 UL 8 € §162. As

mistaken as the Court is in its view of Congress’ purpose in
enacting §R(a)(3). the Court is even more mistaken in its reli-
ance on this Court’s interpretation of §2, Fleventh in Ma-
chinists v. Street, 367 U1, 8. 740 (1961,

The text of §2(ax3) of the NLRA is, of course, very much
like the text of the later enacted §2, Fleventh of the RLA,
This cimifarity, however, does not dictate the conelngion that
the 1947 Congress intended §R(a)(R) Lo have g meaning wlen-
tieal to that which the 1951 Congress intendead $£2, Eleventh
to have.  The Court previously has held that the scope of the
RLA is nat identiead to that of the NLRA and that eonrts
shoulld he wary of drawing parallels between the twoe stat-

I owae never the intention of the INLRAL. . . to preemipt the field in
thic regrrd oas to deprive the States of their powers to prevent eompal-
sory monism.” L R Condts Rep, S0, 8B0h Congr,, sl Sess,, 6y (17),
Feg, Hhist, 610 Aceordingly, Conpress added § Lithy to the fina? hill,
whieh, as enaeled, expressly preserves the authority of the States to e
It unbr-geenrity agreements, including the use of Tunds colleeted Trom
employees puesnant to sueh an agreement.  See Retail (Clovks v, Schor.
vierhoen ATATL S Car THI-762. Many States in faet have imposed timita-

tirms an the amion security agreement s that see permitisd in their jurisdie-
Liem,

Seo 2 00 Marris, The Dovelaping Labor Law E391-1392 (2d od,
.
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~utes.  See, e g.. First National Mainlenapee Corp. v

NLRRB, 452 U, S, 666, G8G, n. 23 (1981); Reilvaad Trainmmen
v. Jacksonville Termingl Co., 394 U. S, 360, 325 (1060),
Thus, parallels hetween §8a)(3) and §2. Eleventh, “like all
parallels between the NLRA and the Railway Labor Act,
should be drawn with the utmost care and with full aware-
ness of the differences between the statutory schemes,”
Chirago & N. W. R, Co. v. Transportation Union, A2 1), 5,
570, 579, n. 11 (1971). Contrary to the majority’s eonclu-
sion, ante, at 750, the two provisions were not. born of the
“same concern|s|"; indeed, they were born of competing con-
cerns. This Court’s interpretation of 82, Eleventh, there-
fore, provides no support for construing § ()3 in a fashion
inconsistent with its plain language and legislative history."

The considerations that enabled the Court to conclude in
Street, 367 U. S., at 760, that it is ““fairly possible’™ and “en-
tirely reasonable” to read §2, Eleventh to proscribe union-
security agreements requiring uniform payments from all
bargaining-unit employees are wholly absent with respect to
§8(a)?). . In Street, the Court stressed the fact that from
1926, when the RILA was first enacted, until 1951 when §2,
Eleventh assumed its present form, that Aet prohibited :ili
forms of union security and declared a “policy of complete
freedom of choice of employees to join or not to join a union.”
Ihied. By 1951, however, Congress recognized “the expenses
and burdens incurred by the unions in the administration of
the complex scheme of the [RLAL" 367 U. S., at 751, The
purpose advanced for amending the RLA in 1951 to anthorize
union-security agreements for the first time was “the elini-

" The dissent in the oviginal panel decision in this ease appropristely oh
gerveds “I7 the Yegisiative purposes hehind § 0 and £2, Eleventh were
identienl, one would ex peel. that [thig] Court in Street wonld have lnoked to
the NLRA for guidanee in interpreting § 2, Eleventh.  The Styeef apinion,
however, does not significantly rely on or disenss either the NLREA or
§ReOEY.  Instewdy it foenges on the distinetive features of the vnilroad in-
dnstry and the Railway Labor Act in eonstraing § 2, Fleventh.” 576 1, 21
IST, 1220 (C A4 19806),
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nation of the ‘free riders.'” 367 11. 8., at 761, Given that
hackground, the Court was persuaded that it was possible to
conclude that “Congress did not eompletely abandon the pni-
iey of full freedom of choice embodied in the . . . Act, hut
rather made inroads on it for the limited purpose of eliminat-
ing the probhlems created hy the ‘free rider.”” Id., at 767

The NLRA does not share the RLA's underlying policy,
which propelled the Court’s interpretation of §2, Eleventh
in Streef.  Indeed, the history of the NLRA points in the op-
posite direction: the original policy of the Wagnmer Act was
to permit all forms of union-security agreements, and such
agreemenis were commonplace in 1947,  Thus, in enacting
§8(an2), the 1947 Congress, unlike the 1951 Congress, was
not making inroads on a policy of full freedom of choice in
order o provide “a specific response,” id., at 751, to a par-
ticular problem facing unions.  Rather, the 1947 amend-
ments to § R(:)3) were designed to make an inroad into a pre-
existing policy of the ahsolute freedom of private parties
under federal law to negotiate union-security agreements.
It was 2 “limited” inroad, responding to carefully defined
abuses that Congress eoncloded had arisen in the union-

securtly agreements permitted by the Wagner Act.  The,

1947 Congress did not enact §R(a13) tor the “same purpose”
as did the 1951 Congress in enacting §2, Fleventh.  There-
fore, contrary to the Court’s conelusion, anfe, at 762, the lat-
ter purpose, “ehiminating ‘free riders,”” does not dictate our
construetion of §8(a)3), regardless of its impaet on our con-
struction of §2, FEleveath, _

In order to overcome this inevitable eomclusion, the Conrt
relies on remarks made by a fow Members of the Congress in
enacting the 1951 mnendments to §2, Eleventh of the R1A,
which the Court contends show that the 1951 Congress
viewed those amendments as identical 1o the amendments
that had been made 1o §RaX2) of the NLRA in 1947, See

anle, ab TH6; gee alwo ante, ab 746, and n. 4. But even ns-

suming the Court’s view of the legislative history of §2, Elev-
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enth is correct (and the legislative materials da not ahviousl:

impart the message the Court receives'). it does not provid:

support for the Court’s strained reading of § &), {ts only

" possible relevance in this case is to evidence the 1951 Con

gress' understanding of a statute that particular Congress did
not enact. The relevant question here, however, is what the
1947 Congress intended by the statute that if enacted.  “{i}t
is well settled that ‘“the views of a subsequent Congress

_ form a hazardous basis for inferring the intent of an earlier

Yy

ane. Russello v. United States, 464 U, S, 16, 26 (198,
quoting Jefferson County Pharmacentical Assn. v. Abhot!
Laboratories, 460 U. 8. 150, 165, n. 27 (1983}, in turn quoting
United States v. Price, 361 U. 8. 304, 212 (1960, See also’
{nited States v. Clark, 445 U. 8. 23, 23, n. 9 (1080), It

”Tho Court overstates the elarity of what waue =aid abont § R0ty when
§2. Eleventh was amended in 1951,  As the Conrt’s yeeitation of varions

. statements reflects, the extent to which the 1951 Congress saw itsell on-

grafting onto the RLA terme identical, in all respects, to the terms of
§Ra)B) ik uncartain,  See anfe, at TA6-717, n. 1. The renvarks are only
general comments ahout the similarity of the NLEA uninn-ceemrity provi.
sions, rather than explicit comparigions of § R with the provisions of
the RLA.  For example, Senator Taft explained: "ln effect, the bill inserts
in the railway mediation law alwost the exact provisions, s fivas they fit,
of the Taft-Hartley law, so that the condditions regarding Lhe anion shop
and the checle-off are carried into the relations hetween riibrad uniong aned
the raifronds.” 96 Cong. Ree. 16267 (1950 (omphasis addedt. - Sep glen,
e . Ho RO Reps Noo 2811, 81st Cong.. 2d Sews 4 (10500 182, Eleventh
allows agreements “of a character™ permitted in $ Ry 9 Cong, Ree,
17049 (1D (remarks of Rep. Beckworthy (82, Bleventh extonds (o rail
rouds “a principle” embarliod in 8GO, Especially when it s remem.-
heved thal Congress was exterding to unions in the vaitroard industry the
anthority to enter into agreements for which they previonsty el vo an

thority, whereas the 1947 Congress had rescinded authorization for eertain

kinds of union-security agreements, -the import of these statements s
ambiguous.  To borrow a phrase from the majority, 1 "think it far safey
and far more appropriate to construe § &iak:2) jn light of it<” hunnage and
Negislative bistory, “than by drawing inferences from™ ambigums <tate.
ments marde by Members of a later Congress in enaeting o diffirent siat.
wte,  Ante, al 0,
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would “surely come as u surprise” to the legislators who en-
acted §8(a)(3) to learn that, in discerning their intent, the
Court listens not to their voices, but to those of a luter Con-
gress.  Ante, at 756. Unlike the majority, I am unwilling
to put the 1951 legislators’ words into the 1947 legislators’
mouths, |

The relevant sources for gleaning the 1947 Congress' intent
are the plain language of § 8(a}3), and, at least to the extem
that it might reflect a clear intention contrary to the plain
meaning of the statute, the legislative history of §8(aii).
Those sources show that the 1947 Congress did not inteml
§8(2)(3) to have the same meaning the Court has attributed
to §2, Eleventh of the RILA. I therefore must disagree with
the majority’s assertion that the Court’s decision in Street is
“controlling” here. See ante, at 745,

11

hi sum, I conclude that, in enacting § 8(2)(3) of the NLILA.
Congress did not intend to prohibit union-security agrec-
ments that require the tender of full union dues and standusd
union initiation fees from nonmember employees, without re-
gard to how the union expends the funds so collected. In
finding controlling weight in this Court’s interpretation of § 2,
Eleventh of the RLA to reach a contrary conclusion, the
Court has not only eschewed our well-established methods of
statutory construction, but also interpreted the terms of
§8(a)(3) in a manner inconsistent with the congressional Jur-
puse clearly expressed in the statutory language and amply
documented in the legislative history. | dissent.
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Honorable Trant Tott
Majority Leader of the Senate
United States Senatae
Washington D.C. 20510

Dear Senator Lott:

This lettar gets forth the Justice Dapartment's comments on
the amandment te &, 1219, tho fcnate Campaign Fluunce Reform ACt
of 1996, reported at Congrassional Record 56616 (June 20, 1996).
Althmigh wa Pelievd that thc fundamepntal thruslL of the bill is
constitutionally sound, we suggest helow how the bill might be
st rengthoned againet potential constitutional challenge.

Expenditures by Adviwsurs

A prior vargion of the bill would lLiave Created any
expenditure for express adveocacy made by a person who had advised
a candidate or a candidate's agenta on auy aspect of the
campaign, including whether or not to run, as a contribution and
thereofore subject to a £1,000 limit. Peouausc thils provision
would have ¢overad expenditures that are truly independent, it
raiged sarioue congtituticnal concerus. Ssa Bucklgy v, Valeo,
424 U.8. 1, 35-59%, Section 241 of the current, amended version
ig a subgtantial improvement in that lL only would apply to
expenditures by individuals who had provided "significant®
advice, We beclicve that any remaisluy constitutional concerns
can be avoilded by further clarifying that the provision applies
only whero it 1s valid teo presune Lhat an expendituyre was
coordinated with a campaign.

Soft Money

Under section 221 of the bill, "persons" (defined broad1¥)
who werc not policical party vummlttees would be reguirxed to file
a report for disbursements aggregating to §10,000 and an
additional report for every additional aggregation or $10,000,
This requirement would cover disbursements that “might affect the
outcome of a federal elecvliovn® but does not cover °independent
expenditures® (express advocacy regarding a specific candidate) .

In Buckley, the Court applied strict s¢rutiny to a
disclosure requirement beuause the Court recognized that
requiring individuals and groups to identify themselves could
chill protected speech and sweocciation. Although the Court
upheld a regquirement that individuvals and groups f£ile reports
dicoloaing their independuul expenditures, it indicated that the
governmental intereast in disclosure would not be sufficient where
the oxponditure was not made exprepsly to advocate a spescific
result in an alection. Jd. at 76-82. The expenditures covered
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by thig provision of the bill, by dafinition, wewld not inelude
ex§ress advocacy regarding the result of a aspecific election. We
believe that the concern the (lourt swpressed would be alloviated
if the bill were amended to make clear that no portion of the
Yeport that identifies the peraon whe made the disburcoment may
be made public.

In addition, the phrase " [disgbursements that]) might affect
the outcome of a fadaral slection” may be attacked on vagueness
grounds. gSege Buckley, 424 U.S. at 39-44. We therefore suggest
that this phrase be given a gpecific definition that provides
cleaxr notice to anyone who falls within its coverage.

S8elf-Identification

Existing law requires that every "general public political
advertislamant]” that includes either expreoo advecacy of the
election or defeat of a candidate or solicitation of a
contrihbutinn must also identify the candidate oY other person oxr
entity who paid for the advertisement and, if the advertisement
ig autrhoriced hy & candidate, must disclose the authorization. 2
U.S8.C. 441d(a). 8Seaction 302 of the bill would define further the
form nf thig celf-identification,

Ag applied to 'exprese ndvocacy, we reQognime, as did the
court in EEC v. Survival Education Fund, €5 F.3d 285, 295-88 (24
v, 19958), that gubstantial argumonto might be made that the
existing law does not survive r io i !
115 S§. Cct. 1511 (1995).! The validity or invalidity of the
amendment g proposed in 8. 1219 that further define the form of
the identification equally depand upon the validity ox iuvalidity
of the existing statute,.

’

In addition to amending the law governing the foxm of the
Rralf-identification requirement, £, 1212 would establisl
additional requirements. Section 302 of the bill would require

! rn MgIntvye, an indjividual distributed handbills
expressing opposition to a lecal referendum to ingrease the-
school) tax. The handbillas did not disclese the ideaacity ©f their
author as redquired by Ohio law. The Supreme Court held that the
Ohio law placed a gwpetantial burden on speech thalL lies at the
core of the Firet Amendment's protection and that the State's
intereet in avoiding fraud and libel was not suflicieal te
sustain the self-identification requirement. The Court, howaver,
noted that the casc involved only the diatribution of handbille
in a local issue-baged election and expressly declined to reach
tha quaection of whether, and to what extent, its lwldlng would
apply in the context of advocacy expressed through mass media
xegarding a Federal, candidatc election. gee id. at 1514-15 0.3y
id. at 1524 (Ginsburg, J., ¢onecurring).

2
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that: (1) printed communicatione financed by indepcndent
expenditures include the parmanent streat addrass of the person
oY o¢rganization thar paid for the communication; (2) broadcast ox
cablecast communications that are paid for or authorized by a
candidate innlude an audio sgelf-identifioation that is read Ly
the candidate; and (3) any televiged broadcast or cablecaet that
is paid for by a candidate include, noxt to the written sell-
identification, "a c¢learly identifiable photcgraphic or similarx
imaga of the candidate,"

Assuming that 8., 1219's bromdoncd scopa of required well-
identification can withstand legal attack under Mclptvre
(Afrovesaed previocusly), the additional xeguirements as Lu Logm
ralgse other constitutional coencerns. By requiring those making
independent expenditurege to publiclizc theix permanent slieel
addraess and forcing candidates literally to speak’ or to make an
appaarance, each of thewe rcquircments places a burdeu un speech
at the core of the First Amendment's protection.! If thege
requirements place a cubotantial burden on protecilsd speech and
do not materially advance & governmental interest, the provision
would fail to pase conotitutional scrutiny.! Conyisws should
engure that this standard is mat, either by advancing a
congtitutionally legitimatc and esufficiently struny yovernmental
interest or alleviating the burden on protected spasch,

Out-of-State Contributions

Section 101 of the bill sets a l1imit on cut-of-state

? We deo not doubt that, if sellf-ldealLification reguirements
are otherwise valid, a requirement that the self-identification
on o talovised ad be read as well aw wzliiep on the screen is
also permissible. iSuch a requirement would serve the purpose of
conveying the identification to someouue who Qid not happen to be
looking at the television screen during the four seconds that the
identification is reguired t$ appuas. The dietinge
constitutional issue arieeg where a specific individual, here the
oandidates, is reguired personally to zeud the idencification.

3 ﬂggk_g;g*, iley v TN ! the B ¢ 487 U.8B.
781 (1988); Wooley v. Mavnard, 430 U.8. 705 (1977).

‘ See Moclptyre, 115 8. Ct. at 1822-24; Bucklev. 424 U.S. at
3% 59. A eourt might, i Cunyrews failed to advance a surtioient
interegt, be inclined to credit the inevitable argument that the
bill is an attempt to preveul cvandidates from broadcasting
"negative" ads. Congress may not enact regulations that are
aimed at the suppression ul spwech the content of which Congrees

deems distasteful, See, &.9., rger v._Re
QL the Univergity of Vixrgipis, 118 5. CL. 2510, 2519 (19¥%),
Bpeigex v, Randall, 357 U.8. 513 (1958), :

3
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contributions to candidarmems who elect to participate in the
public funding system. The bill defines allowable contributions
as not. inaluding "contributione from individuale reciding outeide
the candidata'as State to the extent such contrxibutionse exceed 40
peraenr, of the aggregate allowable contributions® roacived during
the approximately two years preceding the Senate election.

The bill would discriminate against out-of-gtate
rentvibutors. While Bugkley held that therc io little speech
‘content in the size of a contribution, the Court did hold that
inherent in every pontribution ie a etatemont 4f support thet is
protectad by the Firs:t Amendment. In discriminating against oute
nf-ptate contributions, tha kill would place burdens on the
speech of citizens who do not reside in the same State as the
randidate. As such, the bill would triggex somc level of
scrutiny under the First Amendment, for "({iln the realm of
private epeech orx -xproanion, government regulation may net faver
one speaker over another.n"?

Speaker-based restrictions demand stricct scrutliny only where
the opaaker-baged dicorimination 1o based on “the communicative
impact of the regulated speech," Turxneér Broadcasting Svs.. Inc.
v. FCC, 114 S. Ct, 2445, 2167 (1994); that is, where the
regulation "'arises in some measure because the communication
. . ip iteelf thought to bo haxmful.'" Duckiley v, Valgg, 424
U.S. 1, 17 {1976} (quoting Uni v. O'Brien, 391 U.S.
367, 382 (1968)). Thue, strict scrutiny is required where Lhe
prohibition or limitation on speech 1s based "on the ldenticy of
intarectc that cpokeamen may represent in public debate wver

controversial issues.? 'l B of B V. ,
435 U.8. 7658, 784 (1978); ageoxd Pacific Gas & Elec. Co, v,
Public Htilitigg Comm'y, 475 U.S. 1, 15 (1986) (pluralitry
opinion), Austin v, Michigan Chember of Commmige, 494 U.S5. 652,
657 (1990). 1In c¢ontrast, strict scrutiny ie not required where &

dicoriminatory rcgulation is based on something other than the
communicative impact of the disadvantaged speech, as where a
opcakery bamsed reastriction is 1mpoaed bacause of a speakaer's
unique ability te communicate using particular physical means,
@ce Turmer Droadcmating, 114 3. Ct. at 2460-61, 2467, ox because
of thinge the speaker has done in the past unrelated to his or

her speech, gee Regan v, Taxatlon with Repreguulallody, 461 0.8
540, 548-~51 (1983).

We belleve thht there are valid reasons unzelated to the
communicative impact of out-of-state cvoublribullous that coulid
sustain the provisien. 1In particular, we believe that the

' Reaspberger, 115 8. Ct. at 2516 mseve Lakewood v. Plain
Dealer Publishing Co,, 486 U.8. 750, 763 (1586) ("A law or policy

permiceing commanication in a certain manuss [ves somg LHhut Not rfor
others raises the spe¢ter of content and v;ewpoznt cengorship. ).

4
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Covernment haa » legitimate interest in peeking to foster struuy
ties between a Senator and the congtituancy he oxr ghe is
congtitutimmally committed to repreoent. In upholding the
individual contribution limit in Bugkley, the Court noted its
effeamt wna merely "to require candidates and political cumnulitteas
to raise funds from a greater numbexy of pergons and to compel
people who would otherwige contributc amounts greater thuin tha
statutory limits to expend such funds on direct political
axprepgion.® 424 V.8. at 22. ¥Wc believe that the vuL-9f-sratce
contribution limit would have essentially the same saffect. It
would marely require c¢andidatee to build atronger Lles with the
constituents whom they are elected to represent. We also note
that bacause candidates may xcturn te cach cut-of-slLule
contributor a pro rata share of the excess of the 40%t limitation,
the law doee not nececoarily require that a candidale ever refuse
to recelve, which is to say associate with, a given out-of-state
ocontributor,

Jurisdiction over Legal Chwllunges

Soction 103 (b) of the bill would prouvide that " [¢lhe United
States Court of Federal Claims shall have exclusgive jurisdigtion
ovar any action challenging the censlitullonulicy of che
broadcaest media rates and fres broadcast time required to be
offared to political candidates., . . ." Buvuuse the Court of
Federal Claims i& not an Artiecle III court, this provision raises
seriocus conotitutionml Questions unde: Arilcele IIX of the United
States Constitution. '

The pbill would vest axclusive power to adjudicate any
challenge to the bill's broadcasl rales and free time provisions
if the challenge were based on the Constitution, ragardless of
whioch component ¢f the ComstituLiuva Lhe amended kill i3 asserted
te violate. The validity of any provision that purports entirely
to withhold jurisdiction tu rwview Lhe constitutionality ot a law
from both an Article III court and from State courts is seriously

in doubt. fee &.4., Websate; v, Due, 488 U.5, 552 (1¥88)},
Weinberger v, Salfl, 422 U.8. 749 {1975); Johngon v. Robison., 41§

U.S8. 361, 373-74 (1974). Muregpver, even 1lf section 102(b} can be
read £ preserve yeview in the Federal Circult or any other
Article YIT appellale court, the provieion would establieh that
sthe exclusive remedy in an action" brought under it is " [m)oney
damages, " raising Lhe guestion whether any court would have
authority to enjoin application of a provision that the court
concludes, for exanple, violates the First Amendmant.
Accordingly, we suggest that the bill be revised to specify that
Article III "seview Of constitutional erxor is preserved," gee
Themes v, Union CarRlde Agricultural Prodes., 473 U.8. 568, 592
(1905), and tliaL Lhe Article ITII courts retain authority to grant
all appropriate rellef.

Adjustment te Centrldbution Limit

! 5
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Existing law impoeses a $1,000 limit on the amount an
individual may contribute to a specific candidate. This is a
general limit that applies to contributions to all candidates,
whether they participate in the voluntary public financing schama
or not. 2 U.S.C. 44la(a}) (1) (A); see Bugﬁlgz. 424 U.8. at 23-35,
Under gaction 105 of the amended bill, tha limit would be
increased to $2,000 for a candidate whe perticipated in the
voluntary public finan¢ing system if that candidate’s orponent
exceeded the spending limits of the voluntary system. The
general $1,000 limit would continue to apply in races in which
all candidates complied with the voluntary limits or in which no
candidatea complied. .

This provision might well be subject to constitutional
challenge. In Buckley. the Court held that "[t)lhe First
Amendment denies government the power to determine that spending
to promote one's political views is . . . excessive." 424 U.S.
at 57. Moreover., the Court streseed that "equalizing" resources
ig not a permisgible basie for impoeing restxictions or kencfites
in the context of Federal electicns. Id. at 48-51. The bill
arqguably would run afoul of thege principles and effectuate a
speaker-based distinction that is based on the communicative
impact of apeech and that foxces a candidate to choose bstween
not speaking in excess of voluntary limits ox triggering a higher
contribution limit for his or her opponent.” If it does so, as
discusaed above. it would be subject to strict scrutiny and would
naad to be narrowly tailored to sarve a compelling governmental
intereat.

seatian 105 almo might call into qrastion the validiry of
the 8. 1219's public financing system. In Bugkley, the Court
rrrunk down mandarory spending limits, but hald that roch 1imirs
could be made a condition of participation in a voluntary public
finanaing AyRtam. Ry impnring a arriortar 1agal impadimant nn
candidates who do not participate, a ocourt may hold that
participation in rha publia finanaing ayatam is not valuntary, in
which case it would be unconstitutional. §Sae Bugkley, 424 U.S.
at S4-59, We wou'd he happy tn work wirh congreas in veviewing
any propoeed findinga of purpose cr substantiva revisione that
might address these issuen, '

Section 402 of the bill would permit direct appeal to the
Suprame Court "from any interlocutory order oy final judgment,
decree or order from any court ruling on the conetituticnality of
any provision® of the bill. S$Section 402 would regquire the
Supreme Court to accept jurisdiction and expedita the appaeal it

¢ See Pacifi 'n, 475
T.&. 1 (29848) {(plurality); i ing Do, v

Tornillo, 418 U.S. 241 (1974).
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it had not ruled on the issue previougly. We oppose this
provision.

The Intermediate courts of appeal correct a largs number of
legal errere that do not {nvolve fresh policy determinationg »r
important legal issues and therefore, nasd not reach the Supreme
Court. 1In resolving these issues, the several ‘courtm nof appaal
frec the asingle Supreme Court to use its limited resources to
review carefully and fully these cases having the greatest impact
upon our soclety. Where the Supreme Court accepte a case for
review, intermedigte appellate courts sarve tha important
function of clarifying the issues for ultimate resolution.

T¢o reguire the Supreme Court to considex each of the diverse
congtitutional challenges a creative mind conld lodge against the
bill would render svery dispute a dispute of constitutional
dimension. It would put besfore the Suprame Court an unknown
number of issues having little impsrt and very obvicus result.
congideration of thage issues would delay ar fareclose
consideration of ilssues having much more significance for the
Nation.

Thank you for the opportunity tn exprege our views. The
Office of Management and Budget has advised that from the
standvoint of the Administration'a program, there 41§ no objection
to the submission of thie report.

Sincarely,

co: Honorable Tom Daschle
Minority Leader
Unitad States Senate

Honorable John McCain
Unitaed States Sanate i
i

Honorahle Russ Peingeld
United States Senate

Honorable Fxed Thompson
{nitrd ]Fates Senata
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Memorandum

Subject Date
S.1219, McCain-Feingold Campaign Finance Reform | June 12, 1996
Bill

To From
Andrew Fois Randolph Mos;ZitbPT
Assistant Attorney General Deputy Assistant

" Attorney General

The following are the comments of the Office of Legal Counsel
on S. 1219, the Senate Campaign Finance Reform Act of 1995, and the
statement of administration policy on that bill. The bill would
establish a wvoluntary system that would grant benefits to
candidates who choose to participate in return for their commitment
to adhere to a variety of restrictions on their fund-raising and
expenditures. The bill would also enact a variety of generally
applicable regulations.

I. Generally Applicable Provisions

1. Ipndependent Expenditures by Associations: The bill would
ban contributions and independent expenditures' by anyone other
than an individual or a political committee. A political committee
is defined as a political party or a committee of a political
party. See S. 1219, § 201. The effect of this provision, then, is
to ban independent expenditures and contributions by all political
associations other than political parties.  Id. Under current
Supreme Court ]urlsprudence, the ban on. 1ndependent expenditures is
unconstitutional.? . :

1  aAn independent expenditure is defined as an expenditure
that is made without the participation or cooperation of or without
consultation with a candidate and that contains express advocacy.
Express advocacy, in turn, is defined as an expression of support
for or opposition to a specific candidate or group of candidates or
to the candidates of a specific political party. S. 12319, § 251.

2 The ban on contributions by associations also raises a
constitutional question, but we. believe that this ban can be
justified as an ancillary measure that enforces the 1limit on
contributions by individuals that the Court upheld in Bucklgx Y.
Valeo, 424 U.S. 1 (1976) (per curiam). Individuals remain able to
make contributions up to the statutory limit. The ban on
contributions by associations merely prevents an individual from
exceeding the legal limit by making unearmarked contributions to



06/21/96 18:09 D202 514 0563 0LC idoo3

In Bugkley v, Valeo, 424 U.S. 1 (1976) (per curiam), the
Supreme Court held unconstitutional a provision of the Federal
Election Campaign Act that prohibited any independent expenditures
in excess of $1,000, unless made by a candidate, a party, or the
institutional media. Id, at 19. The Court concluded that this
provision precluded individuals and associations from availing
themselves of the most effective means of communicating regarding
elections. In so doing, the Act seriously infringed upon speech at
the core of the First Amendment and, therefore, was subject to
strict scrutiny. To satisfy this exacting level of scrutiny, a
statute must be narrowly tailored to the advancement of a
compelling governmental interest. The proffered governmental
interest in Buckley was the avoidance of actual corruption or the
appearance of corruption. The Buckley Court upheld the FECA’s
$1,000 limit on contributions by an individual to a particular
candidate on the basis of this interest. 1Id. at 23-38. In the
context of independent expenditures, however, the Court held that
the anti-corruption interest was not sufficiently compelling to
justify the limitation. The Court reasoned that the potential for
corruption through independent expenditures is substantially
diminished as compared to direct contributions because independent
expenditures by definition are not coordinated with the candidate’'s
campaign and therefore could possibly .prove counterproductive.
Thus, according to the Court, independent expenditures made on
behalf of a particular candidate or in opposition to that
candidate’'s opponent are unlikely to be an effective means of
currying favor with the candidate. Under this holding of Buckley,
the proposed ban on independent expenditures is unconstitutional.
See id. at 19, 39-51. : .

Even if the Court were to accept that the anti-corruption
interest is _fully compelling in the context of independent
expenditures,3 the specific proposal in the McCain-Feingold bill
would be unconstitutional. The bill would continue to allow
unlimited independent expenditures by individuals with the means to
make them. It would only deny individuals of more modest means the
ability to band together to engage in effective advocacy. The
bill, therefore, significantly infringes the right of individuals
to associate in order to express their political views. Because
the right to associate for the purposes of political expression is
a fundamental right, the bill’'s distinction’'is valid only if there
is a compelling interest in differentiating between independent

agsociations that the contributor regards ‘as-likely to make a
contribution to the contributor's favored:candidate. See id., at
38; gee also Gard v. Wigconsin, 456 N.W.2d 809, 820 (Wis. 1990).

: 3 The Supreme Court T"hal(s] ‘consistentlx held that
regstrictions on contributions require less compelling justification
than restrictions on independent spending."™ FEC v. Masgachugetts

Citizeng for Life, 479 U.S. 238, 259-60 (198s6).
2



06/21/98 18:10 202 514 0583 oLC

expenditures by assoclations, on the one hand, and by individuals,
on the other. § e

See generally Eu v, San Francisco County Democratic
Central Committee, 489 U.S. 214 (1989); NAACP v, Button, 371 U.S.

415 (1963); NAACP v, Alabama ex rel, Patterson, 357 U.S. 449

(1958). We are aware of no reason to believe that independent

@oo4

T 777777 "expenditures by associations present a greater potential for-actual--- —--

or ~apparent corruption than independent expenditures by
individuals. See Buckley, 424 U.S. at 49.("The First Amendment’'s
protection against governmental abridgment of free expression
cannot properly be made to depend on a person S f1nancial ability
to engage in public discussion.”).
This was the Court’'s ruling when it addressed:a more limited
form of the proposed prohibition. See FEC v, National Conser iv
Political Action Committee, 470 U.S. 480 (1985) (“"NCPAC"). There,
the Court assessed a statute that prohibited all PACs from making
independent expenditures to further the election of a presidential
candidate who accepted public funding. Id. at 482. The Court
ruled that "[t]o say that their collective action in pooling their
resources to amplify their voices is not entitled to full First
Amendment protection would subordinate the voices of those of
modest means as opposed to those sufficiently wealthy to be able to
buy expensive media ads with their own resources.” Id. at 495.
Therefore, the Court applied strict scrutiny, which the statute did
not pass because the potential for corruption from independent
expenditures is diminished as set forth in Buckley. Id. at 487-98.

2. Contributions Made through Intermediaries: The bill would

provide that, if a contribution is made. through or is arranged by
an intermediary or conduit, dire¢tly’ ‘or indirectly, the
contributlon would be attributed to the 1ntermed1ary or conduit if,
inter ali the intermediary or conduit 'is. (1) a political
comnmittee or party; (2) a lobbyist or foreign,agent; (3) a bank,
corporation, union, or partnership; (4) or an.officer, agent, or
employee of (2) or (3) when acting on behalf of such person or
entity. s. 1219, § 231.° This provision raises serious
constitutional concerns.

Constitutional concerns would be raised if “"arranging” for a
contribution were construed to include communications or other
actions that resulted in encouraging others to make contributions,
because this would impose a significant burden on the right of

4 This provision would operate by attributing contributions
made or arranged through an intermediary or conduit to the
intermediary or conduit, who is subject to the general individual
contribution limit of $1,000. Thus, one :of the listed conduits
could not T"bundle" contributions from other individuals to the
extent the sum of those contributions and the intermediary or
conduit's personal contributions exceeds.$1,000.

\.. 3 <
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association. The right of association 1is designed to allow
"individuals of modest means [to] join together in organizations
which serve to ‘amplify the voice of their adherents’'” and to
engage in effective advocacy. NCPAC, 470 U.S. at 494 (quoting
Buckley, 424 U.S. at 22). Associations that are formed to advocate
the political beliefs of their members often also perform an
educational function. That is, they inform their members regarding
which candidates have supported the association’s positions and
prioritize those whose election will most benefit the association’s
positions. This process can be conducted and will be aided by a
person who is a lobbyist or an agent or employee of a lobbyist. 1If
this were to constitute "arranging” a contribution, it would strike
at associational activity that is at the core of the First
Anmendment and as a result would be subject to strict scrutiny.

It might be contended that this provision could be satisfied
by an association by segregating lobbyists from fundraisers and any
other persons who communicate information to members of the
association. If that were the statutory. requirement, however, it
would not pass constitutional muster. 1In a given association, -it
is possible, perhaps likely, that the association’s lobbyists will
be uniquely situated to advise the membership as to where their
contributions will do the most good from the association’s point of
view. Even if an association could hire a separate staff to
perform this function, the Constitution requires strict scrutiny
.where such a burden is placed on the right to associate. Again, we
are aware of no governmental interest sufficient to justify this
burden. See FEC v. Massachusetts Citizens for Life, 479 U.S. 238
(1986); cf, FAIR Political Practices Comm'n v. Superior Court, 25
Cal. 34 33, 599 P.2d 46, 157 Cal. Rptr. 855 (1979) (holding
unconstitutional a ban on any lobbyist serving as a conduit for a
contribution as part of a comprehensive ban on all contributions

made by lobbyists).

To avoid these constitutional infirmities, the bill should be
clarified to make it explicit that the regulation of contributions
made through intermediaries  or conduits applies only where the
intermediary or conduit retains ultimate authority over whether or
not the contribution is in fact made. '

3. Contributions by advisers and employees: The bill would
exclude from the definition of ”independent expenditures” any
expenditures made by a person who has counseled thé candidate or
the candidate’s agents on any aspect of the candidacy, including
whether to run, as well as expenditures by employees in a
fundraising, fund-spending, executive or policy-making position.
S. 1219, § 251(a). As a result, expenditures by advisers and
employees would count as contributions and are subject to the
$1,000 limit. Although some covered advisers and employees may be
sufficiently familiar with a candidate’'s strategy to be able to
make independent expenditures that are in essence in-kind
contributions to the candidate, if read literally, the bill’s broad

4
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limitation on expenditures by all covered advisers and employees
raises substantial concerns. To the extent the bill would sweep in
expenditures by individuals who offer passing advice and who do not
have distinguishably greater knowledge of a candidate’s strategy
than the general public, the bill would limit expenditures that are
truly independent. The validity of any measure with such an effect
is gubject to serious doubt. gSee, e.qg.i-Buckley, 424 U.S. at 39-
51. ' Co e

Current law addresses the 1issue ‘of . .expenditures that are
coordinated with a candidate in a‘straightforward manner: any such
coordinated expenditure is treated as a contribution rather than an
independent expenditure. See 2 U.S.C. § 44la(7). Although one
might fairly presume such coordination where the person making the
expenditure is or has played a significant role in the candidate’s
campaign, this presumption is difficult to justify -- and would
probably fail to satisfy strict scrutiny -- where the individual
had only a passing relationship with the candidate or his campaign.
Unless a court were to find that the broader presumption was
necessary to enforce the coordinated expenditure limitation or were
to adopt a narrowing construction of this provision, it would
likely be held unconstitutional. To avoid the risk that a court
would not so read the bill, it should be amended to require a
showing of actual coordination. ' 4 .

4. Soft money other than from political partieg: Persons

(broadly defined) who are not political party committees would be
required to file a report for disbursements aggregating to $2,000
and an additional report for every additional aggregation of
$2,000. This requirement covers disbursements-that "might affect
the outcome of a federal election” but does not cover ”independent
expenditures” (express advocacy regarding:a specific candidate).
In Buckley, the Court applied strict  scrutiny to a disclosure
requirement because it recognized that requiring individuals and
groups to identify themselves could chill protécted speech and
association. Nevertheless, the Court upheld .a requirement that
individuals and groups file reports disclosing their independent
expenditures. See 424 U.S. at 76-82. 1In doing so, however, the
Court indicated that the governmental interest in disclosure would
not be sufficient where the expenditure was not made expressly to
advocate a specific result in an election. Id, at 80-82, The
expenditures covered by this provision of the bill, by definition,

S hbsent a saving construction, the bill would also have a
chilling effect on political speech. Individuals who might wish to
make independent expenditures would be required to forgo offering
advice that they otherwise would have tendered in order to maintain
their ability to speak ocut publicly. The Supreme Court has held
that legislation that imposes such a choice is subject to strict
scrutiny. See Miami Herald ing Co, v. T illgo, 418 U.S.
241 (1974). e
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do not include express advocacy regardinglfhe-result of a specific
election. '

We note, however, that the bill would not require that
individuals or groups identify themselves in making the report.
Rather, only the fact of the expenditure need be reported. We
believe that if the bill is construed so that those making "soft
money” expenditures are not required to identify themselves, the
concern that the Court identified in Buckley -- chilling effect on

speech and association -- would not arise.
5. Compelled advertisement identification: Existing law

requires that every “general public political advertis([ement]” that
includes either express advocacy of the election or defeat of a
candidate or solicitation of a contribution must also identify the
candidate or other person or entity who paid for the advertisement
and, if the advertisement is  authorized by a candidate, must
disclose the authorization. 2 U.S.C. § 441d(a). The bill would
further define the form of this self-identification. S. 1219,
§ 302. Specifically, the bill would require that printed
communications make the identification in “clearly readable” type
size in a box set off from the remainder of the text with a
"reasonable of color contrast between the background” and the
identification. The bill would also require that any television
broadcast or cablecast include the written self-identification to
"appear[] at the end of the communication in a clearly readable
manner with a reasonable degree of color contrast between the
background and the printed statement, for a period of at least 4

seconds.” Id,

As applied to solicitations, we believe that the self-
identification requirement is constitutionally permissible. See

FEC v, Survival Education Fund, 65 F.3d 285, 295-98 (24 Cir. 1995).

As applied to express advocacy, we recognize, as did the court in

Survival Edycation Fund, that substantial arguments might be made
that the existing law does not survive McIntyre v. Ohio Elections

Comm’n, 115 S. Ct. 1511 (1995).° 1In that case, an individual
distributed handbills expressing opposition to a local referendum
to increase the school tax. The handbills did not disclose the
identity of their author as required by Ohio law. The Supreme
Court held that the Ohio law placed a substantial burden on speech
that lies at the core of the First Amendment’s protection and that
the state’s interest in avoiding fraud and libel was not sufficient
to sustain the self-identification requirement. The Court,
however, noted that the case involved only the distribution of
handbills in a local issue-based election and expressly declined to
reach the question of whether, and to what extent, its holding

6 The validity or invalidity of the amendments proposed in S.
1219 that further define the form of the identification follows a
fortiori from the validity or invalidity of the existing statute.

6
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would apply in the context of advocacy expressed through mass media
regarding a federal, candidate election. See id, at 1514-15 n.3;
id. at 1524 (Ginsburg, J., concurring).

In addition to S. 1219's amendments to the form of the self-
identification requirement, S. 1219 :would . enact additional
substantive requirements. -The bill would requxre that (1) printed
communications financed by 1ndependent expenditures include the
permanent street address of the person. or organization that paid
for the communication, (2) broadcast. or. cablecast communications
that are paid for or authorized by a candidate include an audio
self-identification that is read by the candidate, and (3) any
televised broadcast or cablecast that is paid for by a candidate
include, next to the written self-identification, ~"a clearly
identifiable photographic or similar image of the candidate.”
S. 1219, § 302.

Assuming the wvalidity of the existing statutory self-
identification requirement and the amendments to their form
proposed in S. 1219 discussed previously, the additional
substantive requirements raise serious constitutional concerns. By
requiring those making independent expenditures to publicize their
permanent street address and forcing candidates literally to speak
or to make an appearance, each of these requirements places a
burden on speech at the core of the First Amendment’'s protection.
See, e,g., Ril v, National Fed’'n of th r 487 U.S. 781
(1988); HWooley v. Maynard, 430 U.S. 705 (1977). We are unaware of
how these additional measures would advance the government’s anti-
corruption interest beyond the re—ex1stiﬁg self-identification
requirement and thus believe there is a substant1al risk of a court
ruling that the requlations fail 'to’ ‘advance a sufficient
governmental 1nterest If these requ1rements place a substantial

7 We do not doubt that, if self- 1dentif1cation requirements
are valid, a requirement that the self-identification on a
televised ad be read as well as written on the screem is also
permissible. Such a requirement would serve the purpose of
conveying the identification to someone who does not happen to be
 looking at the television screen during the four seconds that the
identification is required to appear. The distinct constitutional
issue ariges where a specific individual, here the candidate, is
required personally to read the identification.

8 In addition, a court might, given this failure to advance
a sufficient interest, be inclined to credit the argument that
inevitably would be made by those who will challenge the amendment
that the bill is an attempt to prevent candidates from broadcasting
"negative" ads. Congress may not enact regulations that are aimed
at the suppression of ideas that Congress.deems dangerous. See,

e.9., Rogenberger v, Rector & Vigitorg.of the University of
Virginia, 115 S. Ct. 2510, 2519 :(1995); § rv all, 357
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burden on protected speech and do not materially advance a
governmental interest, the provision would fail to pass
constitutional scrutiny. See McIntyre, 115 S. Ct. at 1522-24;

Buckley, 424 U.S. at 39-59.
II. Provisions of the Voluntary System

Qut-of - on t : The Senate bill applies a limit
on out-of-state contributions to candidates who elect to
participate in the public funding system. The bill defines
allowable contributions as not including “contributions from
individuals residing outside the candidate’s State to-the extent
such contributions exceed 40 percent of -the - aggregate allowable
contributions” received during the approximately two years
preceding the Senate election. §S. 1219, § S5S01.

The bill would discriminate against‘cut-of-state contributors.
While Buckley held that there is little speech content in the size
of a contribution, the Court did hold- that .inherent in every
contribution is a statement of support that is protected by the
First Amendment. In discriminating - against out-of-state
contributions, the bill would place burdens on the speech of
citizens who do not reside in the same state as the candidate. As
such,. the bill would trigger some level of scrutiny under the First
Amendment, for “[i]Jn the realm of private speech or expression,
government regulation may not favor one speaker over another.”

(o] berger, 115 S. Ct. at 2516; see also, e.dg., Lak od v. Pl
Dealer Publishing Co., 486 U.S. 750, 763 (1986) ("A law or policy

permitting communication in a certain manner for some but not for
others raises the specter of content and viewpoint censorship.”).

Speaker-based restrictions do not inevitably demand strict
scrutiny; they do so only where the speaker-based discrimination is
based on "the communicative impact of the regulated speech,” Turner

Broadcasting Sys., Inc. v. FCC, 114 S. Ct. 2445, 2467 (1994); that
is, where the regulation "rarises in some measure because the
communication . . . is itself thought to be harmful,.’"” gggk_gx_z;
Valeo, 424 U.S. 1, 17 {1976) (quoting United States v, O’Brien, 391
U.S. 367, 382 (1968)) (quoted with approval. in Turner Broadcasting,
114 S. Ct. at 2467). Thus, strict scrutlny is required where the
prohibition or limitation on speech is: based "on the identity of
interests that spokesmen. may represent 'in public debate over
controversial issues.” Mﬁgﬂuﬂm 435 -
U.S. 765, 784 (1978). Accord Pacific Ggs & Elec. Co. v, Public

Utilities Comm’n, 475 U.S. 1, 15 (1986) (plurality opinion); Austin

Ve xggnlgan Chamber of Commerce, 494 U.S. 652, 657 (1990); cf. FCC
ue of Womenrn Vo r 468 U. S. 364, 383-84 (1984) (citing

on§olldg;gg Edison Co, v, Public Sery. Comm'n, 447 U.S. 530, 537-

40 (1980) and. id, at 546 (Stevens, J., concurring)).

U.S. 513 (1958).
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On the other hand, strict scrutiny is not required where a
regulation that discriminates among speakers does not do so because
of the communicative impact of the disadvantaged speech. For
example, a speaker-based restriction might be imposed based on a
speaker’s unique ability to - transmit' : communications using

particular physical means; gee Ig;_g;;g;ggdggg;ing, 114 §. Cct. at
2460-61, 2467, or based on things the -speaker has done in the past
unrelated to their speech, see,_e.q., n

Representation of Washington, 461 U.S. 540, 548-51 (1983)

We are not aware of the purpose this prov1sion is meant to
serve. We believe, however, that there are valid reasons unrelated
to the communicative impact of out-of-state contributions that
would sustain the provision. In particular, we believe that the
government has a legitimate interest in seeking to foster strong
ties between a Senator and the constituency he or she is
constitutionally . committed to represent. In upholding the
individual contribution 1limit in Buckley, the Court noted its
effect was merely "to require candidates and political committees
to raise funds from a greater number of persons and to compel
people who would otherwise contribute amounts greater than the
statutory 1limits to expend such funds on direct political
expression.” 424 U.S. at 22. We believe that the out-of-state
contribution limit would have essentially the same effect. It
would merely require candidates to build -stronger ties with the
constituents whom they are elected to represent. We also note that
because candidates may return to each. out-of-state contributor a
pro rata share of the excess of the 40% limitation, the law does
not necessarlly require that a: candldate ever refuse to receive,
which is to say associate with, a glven out-of state contributor.




