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FEDERAL ELECTION COMMISSImJl 

Washington, DC 20463 

/ 
I" 

August 1, 1996 

MEMORANDUM 

TO: The Commission 

THROUGH: John C. Sunna 
Staff Director 

FROM: LawrenceM. Noble d ./" 
General Counsel 'J'/'l/ 

N. Bradley Litchfie 
Assodate General .... U'tKl.:iA,/ '"-_---

SUBJECT: Draft AO 1996-30 

Attached is a proposed draft of the subject advisory opinion. We request that this 
draft be placed on the agenda for August 8, 1996. 
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ADVISORY OPINION 1996-30 

Robert F. Bauer 
Perkins Coie 
607 Fourteenth Street, NW 
Washington, D.C. 20005-2011 

9 Dear Mr. Bauer: 
10 

DRAE 
II This responds to your letter dated July II, 1996, requesting an advisory opinion 

12 on behalfofthe Democratic Senatorial Campaign Committee and the Democratic 

13 Congressional Campaign Committee ("the Committees'') concerning application of the 

14 Federal Election Campaign Act of 1971. as amended ("the Act"). and Commission 

IS regulations to proposed independent expenditures by the Committees on behalf of their 

16 1996 candidates for the United States Senate and the United States House of 

17 Representatives. 

J8 Your request indicates that it is submitted because of the recent United States 

19 Supreme Court decision in Colorado Republican Federal Campaign Committee v. 

20 Federal Election Commission ("Colorado''), 116 S. Ct. 2309 (1996). The request also 

21 relates the facrual background regarding the proposed expenditures by the Committees 

22 and states, in peninent pan,ns follows: 

23 The Committees have made plans for the selection of a number of 

24 House and Senate candidates who the Committees might support with 

25 independent expenditures advocating their election or the defeat of their 

26 opponents in the general election. To date. neither of the Committees 

27 have discussed, or otherwise communicated this proposal to any of the 

28 candidates in question. Moreover, the Cummittees have selected the 
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candidates on the basis of a number of factors which will not be disclosed 

to these or any other candidates. 

• • • • 

In the case of each candidate under consideration by the 

Committees for these independent expenditures, the Committees would 

assert the following about the history of relationship and contacts with the 

candidates. The Committees have maintained continuous contact with 

these candidates' campaigns and key fundraising and other consulting 

agents. For example. the Committees have communicated with these 

candidates' polling finns about polling infonnation and its strategic 

implication for message, allocation of campaign resources, and advertising 

strategy. TIle Committees have also communicated with these candidates' 

media advisors about the proposed strategic direction of its advertising. 

On a virtually daily basis, the Committees' senior management have 

communicated with senior management of the campaigns and the 

candidate about advertising, fundraising and other related issues. 

These contacts have included face-to-face meetings, telephone 

conversations, and exchanges of written and electronic mail 

communications. The candidates have visited party committee 

headquarters for meetings and party committee representatives from time-

to-time have visited candidates in their home states. The Committee staffs 

have had numerous telephone conversations with various members of the 

campaign staff. consultants, and other agents of the campaigns on any 
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number of questions affecting campaign operations, stafTmg, tactics and 

strategy. 

In some but not all instances, the Committees use the same 

consultants as the candidates in developing . strategy or improving 

committee operations for the benefit of its candidates, including the 

candidates under consideration for this "independent expenditure" effort. 

In some instances, the Committees communicate with the consultants 

about the candidates; in other cases, the Comminees utilize those same 

consultants for their own purposes and do not communicate directly with 

those consultants about any maners directly bearing on their separate 

representation of those candidates. 

• • • • 
13 Under the circumstances and the facts as set forth in their request, the Comminees 

14 ask if they "may properly establish and maintain independence for purposes of making 

IS independent expenditures within the meaning of the recently decided Colorado 

16 Republican case?" The request poses several questions that are set forth with the same 

17 text used in the request, except where designated by brackets. The Commission's 

18 responses follow each question or cluster of questions. 

19 (l) Are the requirements of 11 CFR Part 109 which apply to all 

20 other "independent expenditure" activity by political committees 

21 applicable to the party comminees? 

22 (2) If not, what regulations govern "independent expenditure" 

23 activities by political parties? 
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Responding to questions (1) and (2), the Conunission concludes that the 

2 Committees' purported independent expenditures are subject to the same conditions and 

3 requirements as those made by any other person, such as individuals and non-party 
I 

4 political committees. This result follows from the pluraliry Supreme Court opinion 

S delivered by Justice Breyer (joined by Justices O'Connor and Souter) holding that: 

6 The independent expression of a political party's views is 'core' First 

7 Amendment activity no less than is the independent expression of 

8 individuals, candidates, or other political committees. [Citation 

9 omitted.] Colorado at 2316. 

10 • • • • 

II We therefore believe that this Court's prior case law controls 

12 the outcome here. We do not see how a Constitution that grants to 

Il individuals, candidates, and ordinary political committees the right to 

14 make unlimited independent expenditures could deny the same right to 

IS political parties. Colorado at 2317. 

16 

17 Accordingly, the Committees would be subject to all the conditions and 

18 requirements that govem whether an independent expenditure so qualifies. or is instead a 

19 contribution (in kind) subjeclto the limits of §44Ia. See 2 U .S.C. §441 a{a)(7)(B) and II 

20 CFR Part 109. The independent expenditure reporting rules also apply to the 

21 Committees. This includes the requirement that written and signed certifications (under 

22 penalty ofpeljury) must be submitted in the Committees' reports to indicate whether any 

23 reported "independent expenditure is made in cooperation, consultation, or concert with. 



AO 1996·30 
Page S 

or at the request or suggestion of, any candidate or any authorized committee or agent of 

2 such committee .... n 2 U.S.C. §434(b)(6)(8)(iii). See the relevant statutory definitions in 

J 2 U.S.C. §431(17) and §431(l8); also, see the 24 hour pre-election reporting provisions 

4 of2 U.S.C. §434(c)(2) and the disclaimer provisions of2 U.S.C. §44Id(a)(3). Several 

5 Commission regulations implement the cited sections of the Act and govern the making 

6 and reporting of independent expenditures by the Committees. The regulations would 

7 apply in the same manner and to the same extent a.c; applicable to other political 

8 committees that are not authorited campaign committees of any Federal candidate. 11 

9 CFR 100.8(a)(3), 100.16, 100.17, 104.3(b)(3)(vii)(A), (B) & (C), 104.4, 104.5(g), 

10 106.1 (a), Part 109, and 110.ll(a)(I)(iii). 

II (3) Maya party [each ofthe Committees1 undertake "independent 

12 expenditures" on behalf of 8 candidate while it continues with day-lo-day contacts 

IJ with the same candidate campaign? Or are the Committees required to suspend 

14 all other communications of strategic significance with candidates if the 

IS Committees are preparing or considering "independent expenditure" activities for 

16 those candidates? 

17 Responding to this question, the Commission concludes that. given all of the facts 

18 and circumstances related in the request and with regard to the candidates involved in the 

19 relationships described above, the Committees could not satisfy the requisite conditions 

20 for conducting independent expenditure activity in support of their candidates in the 1996 

21 election cycle, including expenditures to advocate the defeat of candidates who are the 

22 1996 election cycle opponents ofthe Committees' favored candidates. The basis for this 

23 conclusion is the Committees' description ofiheir coordinated and cooperative campaign: 
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activities with their candidates that have already occurred in the 1996 election cycle and '} 

2 before the Supreme Court's decision on June 26, 1996. 

3 Specifically, although the requesl slates that the Committees have not discussed or 
I 

4 otherwise communicated the particular independent expendirure proposals with or to any 

5 of the candidates who may be supported. the Committees have been involved in general 

6 coordination with the candidates, including maintaining continuous contact with the 

7 candidates' campaigns and with their key fundraising and other consulting agents. For 

8 example, Committee personnel have communicated with their candidates' polling firms 

9 about polling information and the strategic implications of that information for message, 

10 allocation of campaign resources and campaign advertising strategy. Also, 

II communications by the Committees have been made to media advisors of their 

12 candidates about the proposed strategic direction of the Committees' advertising. In 

13 addition, on virtually a daily basis, senior management of the Committees have 

14 communicated with senior management personnel of their candidates' campaigns and the 

15 candidates themselves about advertising, fundraising and other related issues. I Visits 

16 either at the Committees' offices by candidates or by the Committees' personnel with 

17 candidates in their home states have also occurred. Further, Committee staffs have had 

18 numerous telephone, conversations with their candidates' campaign staffs, consultants and 

19 other agents on ·many questions affecting campaign operations, stafi"mg, tactics and 

20 strategy. Moreover, in some (but not all) instances, the Committees use the same 

21 consultants as their candidates to develop strategy or improve the Committees' operations 

I These conlatlS have been in face-lo-face meetings, lelcphonc convcnationl, and via exchanges ofwriltcn 
and electronic: mail communicalions. 
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for the benefit ofits candidates, including those candidates who are under consideration 

2 for the "independent expenditure" cffort.2 

3 Considered in their totality, the extensive consultation, cooperation and 

4 coordination activities by the Committees with their candidates (as described above) that 

S have already occurred in the 1996 election cycle would preclude the Committees from 

6 demonstrating that the proposed expenditures in support of those candidates could qualify 

7 as independent expenditures under the Act and Commission regulations. 2 U.S.C. 

8 §441a(a)(7)(B}, 11 CFR 109.1. In these circumstances it would make no difference if the 

9 Committees now suspend all further communications of strategic significance with 

10 candidates who may be the subject of independent expenditures by the Committees.) 

II Thus, the Conunittees' situation is very different and distinguishable from that 

12 before the Court in Colorado . . Noting the testimony in the case, the Court cited general 

13 descriptions of the State party's practice to coordinate campaign strategy with its 

14 candidates, and then concluded that such a practice does not "conflict with, or cast doubt 

15 upon, the uncontroverted direct evidence that this advertising campaign was developed by 

16 the Colorado Party independently and not pursuant to any aeoeral or gartic;u1ar 

J In some instances, the Committees communicate with these consultants about the candidates, while in 
others the Committees use the same consultanu for the Committees' own purposes and do not 
communicate directly with them about any maners directly bearing on the consultants' separace 
representation of those candidates. Sec Federal EJection Cammwion Y. NtltiantJI Cansc1'YQtiw Pa/ificGl 
Action Comm;ll~e, 647 F. Supp. 981, 99S (S.D.N.V. 1986) where coun indicatccl that coordination was 
established when multicandidatc committee and c;andidate developed and implemented nearly identical 
campaigns through use of a common political consultant. regardlC$ll of whether those campaigns took place 
during the primary or genenll election season. 
) Sec Advisory Opinion 1996·' wherein the Commission concluded Ihat contacll madc between 
candidates' campaigns and agents of a trade association, with respect to its membcnbip endorsements of 
those candidates and when the associatioD PAC might consider independent expendlrurcs in Iheir 
campaigns, would be disqualifying coordination if such contacts "became the means by which information 
is passed regarding the candidate's plans, projects or necds with a view toward having an expenditure 
made." . 
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undeatandjoa with a capdjdate." Colorodo at 231S (emphasis added). In the situation 

2 presented in the Committees' request. the campaign advertising program will be 

3 developed with at least a "general ... understanding" with the candidates or their 

4 campaign personnel. 

s (4) Does it matter whether in a particular case the Committees' 

6 communication with a candidate or his or her campaign on strategic matters 

7 took place within days if not hours of the "independent expenditure" 

8 campaign or was suspended around the time that the "independent 

9 expenditure" advertising was (a) conceived. or (b) prepared, or (c) 

10 conductcd--that is paid for and distributed to the voting public through the 

II chosen medium? 

12 Responding to this question. the Commission concludes that, while in some 

13 circumstances the timing of the Committees' communications with a candidate or the 

14 campaign's other personnel could be a factor to consider, the time intervals would not be 

15 relevant here given the facts presented and discussed above in the answer to question (3). 

16 It is significant here that, in Advisory Opinion 1984-30, the Commission considered the 

11 effect of cooperation and coordination. occurring in the context of a committee's 

18 contributions (in kind) to candidates in their primary election campaigns, on the 

19 committee's ability to support those same candidates with independent expenditures in 

20 their general election campaigns. The Commission concluded that the primary election 

21 contacts would raise the (rebuttable) presumption that committee expenditures supporting 

22 those candidates in the general election would be based on information about the 

r. 'T. , r - r . r-, •• ,.- ........... , T 
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candidate's plans, projects, or needs. Advisory Opinion 1984-30, citing Advisory 

2 Opinion 1979-80. 

3 (5) If restrictions do apply to the communications between the , 

4 Committees and candidates who will be the focus of "independent 

5 expenditures," do the Committees have an obligation to advise all oftheir 

6 staff in writing. and the candidates to advise their staff also in writing. that 

7 communications between the parties and campaigns should be suspended 

8 or held in abeyance to preserve for the Committees the opportunity to 

9 make independent expenditures if they so choose? 

10 In response to question (5). the Commission concludes that, if the Committees are 

II considering independent expenditures in factual situations (other than those discussed in 

12 question 3 above) where they have not had disqualifying consultation and coordination 

13 contacts with their candidates, the Committees' written instructions to their staffs to cease 

14 and desist from all communications with the target campaigns would be a relevant factor 

IS in determining whether Committee expenditures will, in fact, be considered independent. 

16 Likewise, it would be a relevant factor if the Committees provide written instructions to 

17 their candidates saying that they should convey the same directions to their own . 

18 campaign personnel. See Democratic Senatorial Campaign Committee \I. Federal 

19 Election Commiss;onl"DSCC"). 745 F. Supp. 742 (D. D.C. 1990) pn reviewing the 

20 Commission's dismissal of an administrative complaint presenting independent 

21 expenditure activity. the court noted the significant fact that the PAC chainnan had 

22 directed its consullanls Mnot to say anything at all" about a Senate election in Florida to 

23 other PAC persoMel, since those consultants had advised the Florida candidate who was 

-,... ,.- ............ "" •• -T ........ ..- ~ , . ~ ~ 

I 
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also subject of same PAC's independent expcndilW'e program, although conducted with 

2 the advice of different consultants.] 

3 (6) May the Comminees erect a "Chinese Wall" to pennit eertain stafT, 

4 segregated from other staff of the Committees, to work on "independent expend-

j iture" campaigns--to design the expenditures. to request all checks needed for 

6 that purpose and to take all of their steps to produce and distribute the advertise-

7 ment to the publico-while other staff remain free to communicate with the 

8 campaign on any and all issues through the completion of the "independent 

9 expenditure" advenising? 

10 In response to question (6), the Commission may not express an opinion because 

II the request does not present a specific and fully described situation wherein the nature 

12 and scope of the asserted segregation (erecting a "Chinese Wan") of some of the 

13 Committees' personnel from other personnel has been presented. Funhennore, the 

14 circumstances related in the request appear to negate the possibility that such a barrier is 

IS currently in place or could be erected at this point in the 1996 election cycle. Therefore, 

16 as to this question. the request in its present form only presents a general question of 

17 interpretation in a hypothetical factual context. The advisory opinion process may not be 

18 uscdtoaddresssuchquestions. llCFR 112.1(b), I I 2.1 (c). 

19 (7) May the Committees make Section 44la(d) coordinated expenditures 

20 on behalf of a candidate at the same time that it is making "independent expend-

21 itures" on the same candidate's behalf? If they are conducted simultaneously. 

22 must a "Chinese Wall" be established to separate those statTs involved in the 

0':; an ,Clrl f77n)-(TT 
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coordinated expenditures from those staffs involved in the independent 

2 expenditures? 

1 The Commission notes its responses to the other questions above. Beyond that, 

4 this question presents a very general inquiry without a specific and fully described factual 

5 context. See 11 CFR 112.I{b), 1 12.1 (c). For the same reasons cited in response to 

6 question (6), the Commission may not issue an advisory opinion addressing question (7). 

7 This response constitutes an advisory opinion concerning the application of the 

8 Act, or regulations prescribed by the Commission, to the specific transactions or activities 

9 set forth in your request. See 2 U.S.C. §437f. 

10 Sincerely, 

II Lee Ann Elliott 
12 Chainnan 
Il 

14 Enclosures (AOs 1996·1, 1984·30 and 1979-80) 

"T"J Cnf"'l"ntd r'l7·,.....T ...... - - , . ~..-
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COMMUNICATIONS WORKERS OF AMERICA ETAL, 11, 

BECK ET-AL, 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT 

No, 1!6-r~'1;, ArjtUed ,JanunI'y II, 1!lAA-Decided June 29, 19M 

Sertioni!(a)(:!) of thE' Nntionnl Lnhor Relations Act (NLRA) permits an 
employer nnd aupion to enter into an agreement requiring all employee!! 
in the hal'gaining unit to pny union due~ na a condition of continued 
f'mployml'nt, whether or not the employees hecome union members, 
Petit.ionel' Communicationll Workera of AmE'rica(CWA) entered into a 
collective-hargaining a~E'ment that contain!! a union-security claulle 
IInder ",hirh all rf'llresentf'!1 eml,loyees who do not become union mem
hel"ll mllllt pay the union '~agency fees" in anlOUl)ts equal to the dues paid 
hy union mem"el"ll, Respondentll, b8l-gaining-unit. employees who cholle 

. not to herf)me union members, IIled thiRI'uit ill Federal Dilltrict C(lIirt, 
~hnllE'nJrillg GW A '/I ulle of their agency fel's for purpOllell othl'r than col
lertivf' hm'gaining, cont.rart administration, or grievance adjulltmellt 
I hl?l'l'innrtel' "collective-bargaining" activities), They nlleged that ex
l)('mJitllre of their fee!, on activities !!ur.h n~ ol'ltanizing the employees of 
(,lher emplllYl'l'!I, I,,"hying for labor II'Jrilllntion, and participating in 
~Ildnl, rhnritahle, nlld Jloliticnlevent~ violnt.ed CWA'!! !Iutyoffair repre
~~Ili.atil)ll, ~ R(n)(:!), nlld I he Fil'!'!. Amemlment. The court concluded 
lImt CWA'~r.()lIer.tif)n all,l rlillhUl'!'ementof ngency fees for purposes 
III her I hnn collprtive,bal'gnilling activiliell \:i'Jhited the associational and 
rl'(,~ ~Il(">rh I'il/:ht.q Itf ()".iE'c1ing nonmembel"ll, nnd grante!l injuit('tive 
rplil'f nnrl nti IIl'rll'I' fOl' rl'illlhuI'!'I'mrnl of PXl'eIl!! feell, The Court of 
Appealf', IlI'eferrilll/: 10 I'I'II!· ill' jl1dgmE'llt on a ground other than the 
('olllltiintifln, nll.imnl!!ly rOllclllllerl, ;"/f'I: (llill, thlit the collection of non
",i>mhel'~' fp.E's fOl' PIII'pOlleR ullreinterl to collective bnrgaining violated 
CoW A'~ rluty fir fair repI'l'Rentation, 

Urld: 
I, The rOllrt.q h"low 111'Oltel'ly (>xE'rl'iRPfI juriR,liclion over rel'pondentR' 

dniml' I.hRlr~n('linnR of nJ:,,"ry feel' heynnd thollp necE'~~liry to IInance 
(,(llIert.iv",hnrgainillg RI'I ivil i"~ \'inlntmll h" ,inrlicially crented !Iuly of fnir 
l'rprPlIPntation Rnrl rE'l'l'0nrlpnt~' ~'i1'1'1 Am(,11!lment right~, Although 
thE' Nntional Labur Rl:'lntiunR floar,1 (IlonnlJ harl prinIRry jurill!lietion 
over rPRl'onrll'nt.~' §f!(n)(:1l ('Iaim, ('f, Sri" Dip,,;) n,tildiflg Tmd,.~ COIlllril 
v, a'I/'"",,,, :lli!! 11, R 2'm, I.hf' court!' 1)f>low were not preclu!led from 
rledrlinj( Ih'" merit.q or that clnim illl<ofnr nR IIl1ch a decll'io~ W8l1 necell8ary 
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10 t.h~ rli~p"~iti(ln nf re~Ilon.lplll~· du'v r ~ . . 
Fp.,,, .... 1 t'OlIrlq mny .... ~(llv .. lI~f .. ir I .. bo~ . nlr~ .... p .... A .. n.lallOn ('hnUpnIl'P. 
n,q ('ollat"ml i~lIul'lI ill ~uitll brllu ht I! " ..... rl'el' ',lIl'sllOlI" thRtl'merJ(e 
RplIpontil'nLq .li,1 1I0t attl'mptlo ~ire un I'r tlppen.ll'lit fl'deml remedip ... 

lion hy (,R."ling thl'ir IItatutory rlRi~':vl'n . thp .Iloanl's pri,!,ary jurillrljc. 
"I'prpRentRtion. hIAtl'aol. the necPlI.qitv :;'~Ia~ 'I~n of hCWA R duty of rail' 
arOAp ht>('aulle CW A anI! itll ('0 If'titio~e • 1'1'11 on~ t e RCOpe of § R(a)f:n 
thpmRPlveR on thl' gI'Oun,1 that ~h t t ~ 10('141 UII!OIlR lIought to .Ipfpllol . 
IIpcllri!y ~grl'pm('nt ill illlllle. p/ ~~_~~~"thorJ7.eS the type of ullioll' . 

2. ~cbon R(n)(:ll ,IO"R nnt permit . 
. I''',vinll! nonmpmhl'l' ""I ',1" PI''' a II1110n. oVpr thl' ohjl'ctiollR of dill'''' 
nrtivitieR un!'Pllltl'.1 ,,, :,,"~~t;';p~~ I'xl~n.ol fnnrl~ ~~lIl'ctr" from thpm Oil 

l' ", Rrll!llllllllIPI('lwllIeR. Pp 741-~1l2 
(,n) hI' IIl'ellllolllll M"rh;"; .• /,, v. Slrl'l'/ am 1I ~ 740 . I I'" I , . 

§ 2. F.leventh of t.hp Rnilwnv Laho A • . • , - 10 umg thRI 
over the ob' t' f ' I' ct (JtLA) riOI'll not permil a IIlIioli . ~e(' IOnll (I 1I0nmpmbe.... to ex ol· , 
cnullell-ill ('ontrollillg. for § ReRI(a) ~nd § 2 Jl('n a~ncy fe~R on politirRI 
rPsllE'ets idpntical. Their nearlv i' r' I i Elpventh.Rre on all mRterial 
in hoth Congrell." Rllthori7.ed eO~lp;I~~ .CR ~n':lIRl!'e rPnects thp fR('t that 
.. ssary to enRure thaI thOllI' who I' " ry ~1II(lmRm ?nly to the extpnt nl'~-. 
ute to their (,ORt. 1 ",Ipl'.i Con· nJoy u~lOn;nell!ollatpl! beneflLR contrih
Elpventh on § Rea)(:!) ~hic'h '11 h~RR~~n},I!'i I, pxpreIlRly.mooell'd § 2. 
H '. au au .. e .. to the Nr RA b h Rr11py Act on Iv four vearn earli , " Y t I' Tnft-
inl!' 10 milroad I~hor th~ ~~p ri h'::' a~ e~~hRR'leol that it waR eXI .. nrl-. 
werP ronlninerl in thp Taft.-Hn~lp ~n t prlpVI'I'~pR o~ fhe union ~hop Ihat 

(h) c_ ' Y ('. p. ,44-747 . 
,"'<'('lion R(a)(:l) wn~ intplldell to ' 
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I!1.A RIIII thl' hi.,ory niromlll;l:n".,llrIo.r t? til." I!llil nllll'nrlnumt of t.he . 
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IllIlI'illg thl' pRI'lIIpnt of Imi'or I' ,ernlllll' ngreemenl_~ I'l'-
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neCeRAnry to cov .. r the COAtR of collective bargaininv:, Tlti ... r!!llmpnt jp 
unpernuaRive becauRe the legilllalive history or § 8(0)(:1) nho\\'11 that Con
greRS waR concernerl with numerous anrl systemic abuRell or the cloAed 
Rhop ami therefore l'eRolverl to ban the closed shOp alloget her: to the 
extent it ppnnitterl union-Recurity agreements at all, ConlO'l'RR wnR 
l/:I1ided-aR it waR in it!llater amendment of the RLA-b)' thp principiI' 
that thoRe enjoying the "pnefitA of union repreRenlntion IIholllll contril). 
lite their fair ~hare ~ the expenlle of lIecuring tholle bcnpfltll~ More
over, it i~ clpRr that Congl'l'RR unrlemtood its actions in 1!147 nnd I !Iii I to 
have plnceol the respeetil'e 1'el/:l1lated industries on an equal ContinI!' in~o
Car n,q enmpul~l)ry uninni';m wall concemecl. Pp, 764-7r"l. 

(el) Thl! fnrt thnt in thl' 'raft-Hartley Act Congres~ eJ("ro'~Hly eonRill· 
ered propollalll reglliatin!! union flnnnces but ultimately place. I only a Cew 
limitations on the coiled ion ani' use of dues and fees, nnrl olh~rwiRp I!!rt 
unions Cree to arrange their flnancial affairs 88 they lIaw flt. i!l not SlIffi
dent to compel Ii bronlh.'r construction of § 8(8)(:3) than that !I('cortip" § 2 • 

F:leventh in SI''t'cl. The legilliative history of § 8(0)(3) Rhow~ that Con
gress was concem~d with the rlUetl and rights of union memh,'I'!', 1I0t the 
agency Ceell and righLR of nonmembers, The absence. in ~1Ir.hlp.rri~latil·1' 
history, of congresRi!,nnl concern for the rights of nonmem\J!'1'R ill c,,"pisl
ent with the view thnt CQngrells understciod § 8(a)(3Ho nff"rol nonmem
bers Adellunte protection by authorizing the collection of only tho!l!' fees 
nece"snry to finance collecth'e-bargaining Acth·itips .. Nor ill there nny 
mprit to thl' contention thnt, bectiulle unions had previollRly lIRI'I1 m!'m, 
be .... • .1111'11 fOl' a vnriply nf llurposes in addition to coll!'('tivl" hnrll:ninil,l!'. 
agreement~, CongrellR' ~i1ence in 1947 as to the useR to \l'hifh IIninll!l 
COlllrl IlUt nonmembe .... • fee~ IIhould be understood as an nrllIJieRr .. ncl' in 
~lIch union prnctiep.A. Pp. 766-761. 

(e) S/rrrl cannot be rlistinl/:l1illhl'd on the theo'1> thRt Ihe conRtnl(" 
. tion of § 2. F:lcvpnth wall merely expedient to avoid the el;n~t.itlltiollnl 

l]ul'lItion -!lR to the 11111' of fl'es for political enllsps thntnonnH'mhl'rR lillli 
ohjl'ctinllllhir-thnt ol.hl!rwillP woul.1 have bepn miAI'd hrrllll"" thr HLA 
(unlike the NLRA) prp,pmptR IItate InwII banning IInion-Rr".,rily ~1t1'''1'

m .. nlA nll.I· tI\II!I nonmem"".' fees were compenpd fly "1!""I'nillll'lIt 01 
actifln." EHn nllHuming thut the exercise of riltht!lllt'rmitt!'.I. tholllt'h 
1I0t COlllp"lIc.l. hy § R(n)(!l) IIot'lI not involve slnte nelinll. allli thal the 
NLRA 111,,1 RI,A the., .. fOl'e .liffer in 811Ch respect. ne"PI,tI\I'lp~8 Ihe nh, 
seneI' of nllY conRtitutional Cl)nCenlR in thiR caRP woullillol warralll rl'ml
in!! thp n!'nrly ident.irallnnjtllnge.of § R(a)(S) allli § 2. Elev .. nl h lliff"rently. 
PI), 7tn-ift2. 

ROOF. 2!112RO. affinnPII . 
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Lmm;'ce Gold argu d th 
on the briefs WE're T1~oma! :~.u:::;~:~itioners. With him 
George ,Km~rm(/1m. , ' ames CO]Jpes." and 
, Edll'in Vieira,' JI'. arm led th 
W'th h' ,...,. e call!'1e for respondent!!. 

I 1m on the brief was Hugh. L. Rdlly. * 

,JUl~~ICF. BRF.NNAN delivered the opinion of the C rt 
Sf'choll R(a)(3) of the N' ou . 

(NLRA) 49 Stat 4ri2 aLtonal Labor Relatioll!! Act of 1935 
. ,. "'. as IImenried 29 USC § 158( 

permits an em plover and an e I '~'h . .'. '. . a)(3), 
ative to enter int;) an a xc USlve . ~rgal/llng reprel'lent
the bargainin unit greem~nt .reqUlrrng all employee!! in 
ff'e!'l 3!1 a conffftion o~(~~~~:er;ofhc ~lIlion due!! and initiation, 
the employee!! otherw' u.e'h' emp oyment, whether or not 
T .' IRe WIR to bf'come' , 

orlay we mURt decide whether th'!!' .; Unton mernbel'!1. 
union, over the objection!! f I J. Jlro~lslOn ai!!o permit!! a 
plo.vef's, to expend funds ~ 0 f ues-payrng nonmember em
to coll£'ctive . bar " . 0 collected Oil activities unrellltE'd 

, gal/ling contract adm' . t t' 
ance adju!!tment, and if!! < lOIS ralon, 0/' griev-
late the union'!! duty 'Of f~~; ~hether !!u~h expenditures vio
t>rnployees' First Amend~ent ~~;~~:~tatJon or the objecting 

• nfl/'id M. Silhl"'Il1nl/ filed II h,.ief for Ih '. 
LRoor Rlld CI)"grp~~ of Induslrilll 0 . . E' Amer'~8n F'edl'l'Rtion of 
rE'vE'l'!Ial. ,rgalll7.11tlltns al' fII".'rllJl rllrine urging 

AriE'f.. of nmiri rlll';nl' urging nffirm 
LE'gal Foundntion bv Jl'mid L 11'1; nll~e WE'I'e flied (or lhe LllndmRrk 
Pacill~ LegRI F'oulld~li(ln et nl h ~ ali,' Mn,./r J, ,8t'edl'lIll'il"': for the, 
rn.o; Rnd for Rnnntor J H " ':I Olin d A, Z/fIl/lll'lm nnr! AlI.n'ollY T 

• ~ n • E'~~E' I' m~ et 81 II Tl . . 
lor • ./,.,. anll Rnhl'rl A, '.'nln;JI . Y mll/nJl A, Fnn', W. W. Tn". 

SII/;rilnr (;I'I/I'IYII F"ipd n~ ", . , ' 
COtlll', and Lil/dn Shp.rfilE'rl A h: fr, So/ll"'''': (;pl/pml roh/'I/, Nnrll)" J. 

Ie or the 1I111ted StalE'S RR !llll;I'II. rl/.,.inp.. 
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Opinion o( the Court 

! I 

In accordance with § 9 of : the NLRA, 49 Stat. 45.'3, as 
amended, 29 U. S. C. § 159, a majority of the employees of 
American Telephone and Telegraph Compariy anll several of, 
its subsidiaries selected petitioner Communications Work~rs 
of America (CWA) as their exclusive bargaining represent
ative. As such, the union is empowered to bargain collec
tively with the employer on' behalf of all employees in the 
bargaining unit over wages,'hours, and other terms and con
ditions of employment, § 9(a); 29 U. S,C, §159(a), and it 
accordingly enjoys "broad authority ... in the negotiation 
and administration of [the): collective bargaining contract." 
Humphrey v. Moore, 375 Vi S. 335, 342 (1964). Thi!! broad 
authority, however, is temper~d by the union's "!!tatutory ob
ligation to serve the interests of all members without ho!!til
ity or discrimination toward any," Vaca v. Sipes, 386 U. S. 
171, 177 (1967), a duty that extends not only to the nE'gotia
tion of the collective-bargaining agreement itself but also to 
the subsequent enforcementoft~at agreement, including the 
adminiRtration of any grievance procedure the agreement 
may establish. Ibid. CWA chartered several local unions, 
copetitionel's in this case, to assist it in discharging these 
statutory duties. Iri addition, at least in part to help lIefrn~' 
the considerable costs it incurs in perfQrming the!:le tll!lks, 
CW A negotiated a union-security clause in the collective
bargaining agreement under which all represented employ
ees, including those who do not wish to become union mem
bers, mURt pay the union "agency fees" in "amounts equal to 
the periodic dues" paid by union members. Plaintiff!!' Com
plaint ~ 11 and Plaintiffs' Exhibit A-I, 1 Record. Under the 
clause, failure to tender the',required fee may be grounds for 
discharge. 

In June 1976, respondents, 20 employees who cho!1e not to ' 
become union members, initiated this suit challE'nging CWA's 
use of their agency fees for purposes other than collective 
bargaining, contract admitlis~ration, or grievance adjustment 
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(~l;'J·:inaftcr "c<>.IIE'ct ive-hargaining" or "repreRentational" 111'

tJ\JtJe~~. .SPE'clfic:,IIy, respondellt.1I allegerlthat the unio ' 

:~~~~~t;~ ~fO!t~~~" feeR on activitie~ Ruch all organizing t':l; 

~~1~:C;~~~~;~~~~~~!~I:~~r;~~I":~~~i:I,":n~~;!~i~~:a:ee~::t~o::~ 
NLRA the Fir t A . 'I' all repreRentatlOn,§R(a)(3) ofthe 
ciar '.' II m,:,,~( ment, and various common-law tidu-

Y dutlel'l. In adrhtlOlI to declaratory reli f d 
:~Uo!hetthan injunction barring petitionerR fro~ 'e::~i~~g ~;~ 

ORe necel'lllary to finan II t' b ... ' 
tieR aq will ce CO ec 've- argammg nctivi-
fee;. - e as ( amages for the past collection of such excess 

d.Tb
he 

Di!ltrict Court conclu(ied that the union'R collection 1 
IS Url'lement of agencv fees for all( 

ing unit .reprellentati~n violateXU;~~o:::~~~~: th~n ba?;in-
~I~eech r'ghts of objecting nonmembers ,ona an ree 
,Jnllled their future collection 468 F S' and therefore en
Appl . .. I '. upp. 9:1 (Md 1979) 
O· t ~mtgca c ear and ,convincing" evidentiary Rtand~rd the' 

'l'l ric "urt concluded that the un' ." 
that mQl'e than 21 % f't f d IOn had fat/ed to Rhow 
bargaining ~atterl'l 0 Al R utn pl'l were- expended on collective-

, " . pp. 0 et. for Cert 1 Wa Th 
ordered rE'imhurRement of nil f,'" e court 
paid Rince ,Janlllll'v Hl7fi and r ~x~e~q hees ,:eRpon~lentl'l hil(I 
l"ec()J'dkeeping Rv~tpm t'o ( II PI' e( t e IlnlOn to lII~titute a 
. ." Ilegr('gate account!! for . t 

tlOnal and nOllcollective-bargllining activitie~ Idrepretsle2n5a-
108a-lOHa. . " . ., a a, 

A divided panel of the Unit.ed foltate!! C t fA 
t.he FOUlth Ci,'cuit agree 1 th t .' . OUI 0 weals for 
"'aim fOl' r('lief under th ~. ~ A,e~pondents Rtated a valid 
til reRt'l . I e ,rR rnerlliment, hut, prE:'ferring 

. I ~ .I'" gmpnt on a grouncl nth th th . ' 
cllnchllied that the coil 't' f er an. e ConRhtutiolJ, 

, ec Ion 0 lIonmemb 'f, t' 
''''l'leR unrelntpd t,. " PI'!l eell lor pur-
ii(i /.' 2d 1'1 ~7 ,~(ol~er.tlv.e barglllmng violater! §8(a)(3). 
1f'llge;' the :nn ~ 1.I~.)1. rurnmg' to the l'lpecific activities chal-

. IIf " .. ",.....' I-,onty. n~t.ed that the DiAt.l'ict Court'!I adoption 
" ~ ."Ir lIlIl COn\'IJlClIIg" t I If" 

hut fOllnd t.hat for rt' II lIlI( 111:( 0 proof waR improper, ' 
~e am cntE'g(1J'lel'l of expenditures, Ruch 

'--"- "." , .. _._-_.- .. - .... 
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8S lobbying, organizing employees in other companies. und 
funding various community services, the error was hannlel'ls 
inasmuch as the activities were i.ndisputably unrelated' to 
bargaining unit representation, The majority remanded the 
case for reconsideration of the remaining expenditures, 
which the union claimed were made in connection with valid 
collective-bargaining activities, Chief Judge Winter dis-, . 
sented. Id" at 1214.' He concluded that §8(a)(3) authorized 
exaction of fees in amounts equivalent to full union dues, in
cluding fees expended' on nonrepresentational activities, and 
that the negotiation and enforcement of agreements pennit
ting such exactions ~8s private conduct incapable ofviolating 
the constitutional rights of objecting nonmembers. 

. On rehearing, the en banc court vacated the panel opinion 
and by a 6-t0-4 vote again affinned in part, reversed in part, 
and remanded for further proceedings, 800 F. 2d 1280 (1986). 
The court explained in a brief per curiam opinion that five 
of the six majority judges believed there was federnl jurisdic
tion over both the § 8(a)(3) and the duty-of-fair-representation 
claims, and that respondents were entith,>11 to judgment on 
both. Judge .Murnaghan, casting the c\(·ciding votE', con-

, eluded that the court had jurisdiction over only the duty-of-
, . 

fair-representation claim; although he believed that § 8(a) 
(3) pennits union-security clauses requiring payment of full 
union dues, he concluded that the collection of such feeA from 
nonmembers to finance , activities unrelat.ed to collective bar
gaining violates the union's duty of fair reprellEmtation. All 
six of these judges agreed with the panel's reRolution of the 
specific allocatiom~ issue and accordingly remanded the ac
tion. Chief Judge Winter, joined by three others. again dis
Rented for the rensons set out in his earlier panel liil'll'lent. 

The decil'lion below· directly conflictH. with that of th£' 
United ,StateR Court of Appeals for the 8('1'01\(1 Circuit. Ref' 
Price v. Auto Workers, 795 F. 2d 1128 (1!186). We granted 
certiorari to resolve' the important question concerning th,> 

I: . I .~" . 
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validity of RIICh agreement.q 4R2 U S· 904 (190 affirm. ' .. , . . .07), and now 

II 
At the OutRet. we addreR!,! hr' t1 th . . . . . 

tion that fliville!l t.he Court flf A Ie -; e Juru~fhctlOnal que!'!-

relief on three !'!eparate fec'el.ar~~~;~:q: ~~~P~~;I::~::;)Ught 
feeR beyond thoRe neceSRar t fi . . . . on of 
activitiell violates § 8(a)Cn. Yth~t :~~~e colle~tJve-~argaining 
~~di~~IIY c~elated duty of fair repreRen~=~~~~::(~I~~:~e8!~~ 
tI .a~ I;nsl VIO at he rellpondents' Firllt Amendment right.I! We 

lin I c ear t at the COUrtll below 1'1'0 erl .' . . 
diction over the I tt t I' I' Y exercised Juhll-
Labor Rel~tionll'B:a~r(N7~~ aimns, budt that t?e National 
d' t' ' or oar) had primary J'ur' 

IC IOn over ~e8pondents' § 8(a)(3) claim. . IS-

In 8m! DIego B1tildillg Tradf'lf Cmmcil v G 
U. S. 2.'J6 (1959), we held that "[wll .'. ,'u,nnon. 359 
subject to § 7 or § R of the [N len an activity IS arguably 
fpdp-ral reJU.rllf m~st defer to ~RA I, ~h~!States nit !/leU (M 'he 
fBoardJ if the danger of Rtate i7 te~ USlve cO?Ipete~ce of the 
icy is to he aV(>lteli" ld t 241 e erence. wlt.h national pol-

I '. . " a r, (emphaslR added) A' 
p e reCitatIOn of reRponelpnts' § R( )(3) I' ,llIm-
fall!'! RCJuarely within the prim~I~' ~ '. c

l
. at I ?I revealR that it 

re"p It' ·.f JUrt!'!( IC IOn of the Hoard' 
. one en R cont.pn!l t.hat, by collecting anel R' ' 

for MnrepreRent.ational purpose!'l, the'union \ mg ug~IlCY fees . 
the expreRR termR of §R(a)(3) wh'· as cnn ravened. 

ftrovid~s a Iimit.erJ aut.horiza·ti~n f()l;h':h;e~~~;~~~~~R ,,~r~~~v' 
IIIRP I(>PR IJPCI'RRRI'Y to RlIlI II' • 

, iPR '/'1 . '. ' nce Co pctlve-hlll'g'lIinillg' lIct.ivi-
. " l(lrp ~an '1' III' dOllbt th f, . I 
f(,p-eo!lp('tillg' :rrtivity i!'l "!'IlIh.ied ~~~, I~r;; t lilt t.h(l challeng(>r1 

Whlie the five-judge pluralitv of U . . 
lint pxpillin I.he h~Ris of it . :",. . IE.' en hanc court did 

" . ,.. .R )111'11'11 Ictlonal holding th I 
maJority concluded that hec~UR· 't I ' .. '. . e plIne 
rhallpngPR to union-R ., . e COIll .s lave :JIIl'IRchdlOn·over 
F'I . II fl" ecurlt) clauseR negotlat.ed llneler § 2 t; e~el;. I; 1 ~~e ~Imlway Lahnl' Act <RLA). fi4 Stilt. 12.~8· 45 

• '. Jo • ..1. r, eventh. which iR in" t· ., 
hlenticaJ to §~(a)(a) there t h' a . ma erial respects 

, . mUR e II panty of federal juri!'l-
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dictiori over' § 8(a)(3) claims. Unlike the NLRA, however. 
the RLA establishes no agency charged with adminiRtering 
its provisions, and instead leavesit to the courts to detprmine 
the validity of activities challenged under the Act,' The pri
mary jurisdiction of the NLRB, therefore, cmmot be dimin
ished by analogies to the RLA, for in this regard the two 
labor statutes do not parallel one another. The Court of Ap
peals erred, then, tothe extent that it concluded it possessed 
jurisdiction to pass directly on respondents' § 8(a)(3) claim. 

The court was not precluded, however, from deciding the 
merits of this claim insofar as such a decision wa.q necessary 
to the disposition of respondents' duty-of-fair-representlltion 
challenge. Federal courts may resolve unfair labor practice 
questions that "emerge as collateral issues in suits brought 
under independent federal remedies," Connell Con.,tnr.cfion 
Co. v. Plumbers, 421 U. S. 616, 626 (1975), and one such 
remedy over which federal jurisdiction is well settled is the 
judicially implied duty offair representation, Vam v. Sil'(1.~, 
386 U. S. 171 (1967). This jurisdiction to a~l.iuC\icate fair~ 
representation claims encompasses challermes lev('led not 
only at a union's contract administration and enforcement ef
forts, id., at 176-188, but at its negotiation activities as well. 
Ford Motor Co. v. Huffman, 345 U. S.330.(l9!j:n. Employ
ees, of COUl~e, may not circumvent the primary juriRdietion 
of the NLRB Rimply by casting statutory claimR a!'! violations 
of the union's duty of fair repreRentation. RplIpolld~nt!'l, 
however, have done no Ruch thing her('; I':Ither. tIwy I'laim 
that the union failed to represent their inll'r(!fltR fairly and 
without hostility by negotiating and enroreillg !III agreement 
that allows the exaction of funds for pnrpl)lIes that do not 
serve their interest..q arid in some cases aJ'{' contraJ'y to their 
perRonal beliefs. The necessity of deciding the scope of 
§ 8(a)(3) ariRes because petitione1'1i seek to dl!fend themselves 
on the ground that the statute authorizes JII'ecisely this type 
of agreement. Under these circumstances, the Court of Ap-

, .", '.,,-, ." '~-'."'."'~."~""'."-':-":.'.' ," .. " .... ~ ),.~:~:.· .. ::·;:'t~;: .. 11~I:'~'_:"'.~'~:":'" 
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pealR had juri!l~i('t!on to d.ecide the § 8(a)(3) question railled 
by respondent.q duty-of-falr-representation claim. I . 

IIi 
Added as part of the Labor Management Relationll Act, 

]1147,. or Taft-Hartley Act,§8(a)(3) makell it an unfair labor 
practice for an E'mployer "by discrimination in regard to hire 
or tenure. of. employment . . . to encourage or· discourage 
membershIp In ~ny labor.organization." 29 U. S. C. §I6R 
(a)~3). Th~ section con tams two provisoll without which all 
umon-lIecu~lty clausell would fall within thisothel"Wille broad 
condemnation: the firnt states that nothing in the Act "pre
clude/.II) a~ employer from making an agreement with a labor 
organIzatIOn . . . t.o require as a condition of employment 
member!'hip ~herein" 30 daY!l after the employee attai~sem
ployment, lbld.: the second, limiting the flrst, providell: 

"[NJo employer shall justify any rliscrimination against 
an e.mployee for nonmembership in a labor organization 
(Al If he h~q reMonable grounds for believing -that !luch 
membershIp WM not. available to tbe employee on the 
same terms and ('onditions generally appJicabll' to othl'r 
~l'mbers, or (8) if he hall reasonable groundR for believ
II1g that membership wall denied or terminatp.d for rea-
80ns other than thl' failure . .. to tender the. periodic 

'~P ('~urt.q below. (If (,OIl",P., l1o~~e~~e,1 .hlri~,Jicti'm ovpr reRponden~' 
('on~lItutlOnal chRllpnge~. Whether or nol the NLRR Ant rt . .. r I I I' F' '. s e mn~ conRhtu· . !n In ~ RlmR. ~(>e 100',drr GII!f COIIRf nllilrlillfl & ConRf~llrf;o" TradeR 
(.nll"r'';.'F:d,mrrf.T. D,,8rrrllllo Cor,J.), 27a N. I.. R. R. 14al, 1432 (19115) 
(/IoRrd WJII rrepump the ('on~tilutionnlity of the Act Jitl n,imini~tPr{81")' 
Hrr"~!1 ~""Y. IlIr.: 22R N. L. ~. IJ. 447, 41i2 (J!l77) 1B0nrd Inck~ the RII~ 
tho~.'t.v to t1p.LPrmIllP the con~htlltionality or mllllflntQry Innglln~e in th(' 
~ct I: ~pe RIRn ~oh~ .• nn.v. RO/JiRon. 416 1I. So 361. ar,R (1!171) ("Adjudica. 
tlon of thE' con~lltutlonRhty of ('onltl'e~Rionnl enactmpnt.R hnA ~nerally b 
thought beyond the jllriRdiction of adminiAlrntive agencieA")' cr NiRhen 
Crrfh(//;~ 8i~hnp 'If Clrirnno. 140 U S 4"') A95 4· IV> (19·79'). (' • • v. R ,. ". .. '~.,. - "" • reVlewmg rO~1'{1 II hIRI.o~ of d,etemlining itll jurilldiction over religiOIiR RchoolA in light 
" r~p. F:~pr(,JPe. ('1~II~e ~ollc('mR), Ruch c1Aimll would not fall within th 
ROAnl p prlmnry JurIAd,ctlOn. e 
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dues and the initiation fees uniformly required aR a con
dition of acquiring or retaining membe~hip." Ibid. 

Taken 88 a whole, §8(a)(3) permits ari ~mpldyer and a union' 
to enter into an agreement requiring aU employees to become 
union ml'mbers 8R a condition of continued Elmployment, but 
the "membership" that may be so requii'edijhas been "whit
tled down to it.'1 financial core." NL8B v(Genem.l Motors 
Corp., 373 U.S. 734, 742. (1963). The statutory question 
presented in this case, then, is whe~her tJIi,B "financial core" 
includes· the' obligation to support union activities beyond 
those germane to collective bargaining, contract administra
tion, !lnd grievance adjustment. We think' it 1I0es not. 

Although we have never before delineated the precise lim
its § 8(a)(3) places, on the negotiation and enforcement of 
union-security agreements, the question the parties proffer is 
not an entirely new one. Over a 'quarter century ago we 
held that § 2, Eleventh ofthe RLA'does not permit a union, 
over the objections of nonmembers, to expend compelled 
agency fees on political causes. MachillistR v. Street, 31i7 
U. S. 740 (1961). Because the NLRA and RLA differ in cer
tain crucial respects, we have frequently warned that deci
sions construing the latter often provide only the roughest of 
guidance when interpreting the Comler. See. e. g., Street, 
supra, at 743; First National Maintenance Corp. v. NLRR, 
452 U. S. 666,686, n. 23 (1984). Our decision in Stl'eet, how
ever, is far more than merely instructive here: we believe it 
is controlling, for § 8(a)(3) and § 2, Eleventh are in all material 
respects identicaP Indeed, we have previously described 

'Section 8(b)(2) makes It unlawflil for Unions "to' CIIuse or attempt .to 
CIIuse an employer to discriminate against anemployPl1 in violntion of pub
section (a)(3)," 29 U. S. C. § 168(b)(2); accOrdingly. the provisos to §8(a)(3) 
also allow union!! to Reek and enter. Into urilon.~ity agreements. 

'Section 2, EleventhprovldeB, in pertinent part:! ' ! . 

';NotwithBtRnding any other provi&ion& ~nhi!! eh~ptr.r, or of any other 
statute or law of the United Slate!l, or Territory thereof, or of any StAte, 
any carrier or carrien 811 defined in thl!! eluipter an~ a labor organization ~r 

.'t~. . ,'! i 

" },};'I~' n ,:, 
. . .: 

" .~. 

'~:.~'.,~ . :.';'" ~ ... ' i,"I' 

n' , 
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the t WI) provil'lionl'l n..q "statutory equivalent[s! .. EU' • R '1 
11'°11 Clerk!!, 466 1I. R. 431), 4152, n. 13 (HI84) , an;' lII't~h' n'.~ 
re8.'1on becaul'le th . I' d' ' WI gor"l 
fact th~t i~ b~th C eJ~ near.v l,en~lcal language refiectR th£' 
onl 0 gresR aut 10rJzed compulsory unionism 

.y to the extent neCellRary to ensure that tho!'le wh . 
unron-~egotiated benefit!! contribute to their co~t T~ ellJ~Y 
amendrng the RLA in 1951 Con ,. us, In 
"'I· .., gress expressly model d §2 
J', eventh on § 8(a)(3) which J't h d dd ,e. , r. '.' , a a er to the NLRA onl 
our .YE'ars earher, and repeatedly emphasized th t 't Y 
tendlll~ "to railroad labor the flame right'! and J~ri~jJ;~!le~r 
~~e~mlon Rhop that are contained in the Taft-HaTtley gAet .. 
~ ong. Rec.17055 (951) (remarks of Rep. Brown).' in 

~Rbor orlCanization~ rlllly rlp.Rij!l1atp.d anrl slIth . . 
III acrordance with the require t f th" orl7:erl to repreRent emploYl!ep 
. "(a) to make al!Tl!emenb. re m~n. P 0 IP rhaptf!r phall he permitted-
ment, thaI. within ~ixty da~R f~~~~~~ ~ a ~O~"il!on of ('on thillI'd employ
)r the effpctive dnte of Pllrh Rgrepmpnlp :h.~"nlll~ of ~uch employm!'nt. 
Ihnll hecome memh!'rA of the tnbor 0; A '. .1. eVf!r IP IAI~r, all emploYPf!p 
In •• : !'"",iard ""--t h g mzatlOlI re"reRenl.lIIg their cmft nr 

, lim no RIIC ngret'ment -hAil' . ')III-m',"1 with re .... ct t I . rp.'1l11rl' ~lIch cnndltinn of Pili' . 
. ' .' t'" n I'mp 0V('P.R tn whom h h' . . 

'IJOn I he Mme term~ Rnll !'onrl' 't" mpm ero III 18 not aVAilRhl~ 
I . I IOn~ n.. Rrp .... nerall.. I' hi I Ip.r IIlPlllher or with rellpe t fl' .... .r .RIJP leR p. 1.0 any 

il',1 or Iprminal.ell for Anv r;a-~~ P.~~l o~~e~ to wh'~m mp.mhprohip WR~ "I'. 
~Ilrlp.r t hp Ilf'rindic 'llIe~ I·n'l·' t~ 0 ;r An Ihe fnllure of I.he em"lo~'''t' 10 

, I IR IOn ,peR and R',p.'m t ( . 
np.llnrl Jlennltie~) unifonnly rpqu'r I' .-:-- pn 1\ lIot rnchlrling 
Ig memherohip." 4r; U (; (' .• ,Ilie:!( Ea.· I a f'fJII(htllln of ACfluiring or retRin.· 

• • .. ,. '. ~ " J evellth. . 
AI~hf)lIgh § 2, F:leventh allow. terminAtin f . 

I.V 'pl'l'iudic IIlIell 'In'III'at'lon' d . n 0 All employep for fRlhl1'l' 10 
,. U'{I!il (U, RRR(!1Uf n I' . 

',d f'<''''''fie~) " the 'Ital" rI I ., . - I ell .• (11of ",rllldi,," fillt'~ 
, ICI7.1' RII/Cllngf! WRS orltterl t tI R -. 

IIRP Romp mihvav IInillllR rP(llIil"('fl nl . . 0 Ie LA nnly ""-
"gRining nf'tiviti~1I thrnlll!h mlmlhl

n 
y nommal IIII~II, .and finnncerl thpir 

'111.-- A. ~ limper plement of a y ~IIPPII.mp.nl.ll: IlIIvlIlg Rrlllpd "AII~r.III1' 
. '. gen('v ,eel! COIIl!TeRR' I I' . . 

Hp.rm 'h,1 II"t refer, a.q it oftell',lirl'ill Ih' ..... ~lmJl Y.c Rrlfierllhat 
". nr l",naltil'1I Rt'e M ". . f co e parlance of other lII11ulltriell 10 

.• nr ,,,,~ J/ v . • ,freef a6; II R t ~f'll I ' 
II. § 2. F:1f!\"('Oth pre-l'!mptll ~tnte InIVII .. , .•. , A '. II. n odrli· 
'po. Thill difference howp.vDr I .. t~~t ~ould ol.herwl~e bllll IInion 

. '. ~ • IAII no ''''Drm'' Oil the If' IIrlly RgJ"t'''menl~ Ihat Ih l't I .... . ·YJle~ 0 IImon-. . • . l' P A II l' pennitp And th II . . 
." the ullinll phoJlallthori7.l11ion of § 2 EI' II~ '11'11 II0t rllRlln. 
~"" RI." R Rt'JI No 22"" D) t (' . , eVl'nl.h from thnt of § R(a)(a). 

. '. , ... , "p .,ong. 211 ~ps '{ (H1';o) ("ITlh 
III" hili I nr" IIl1hlllAlltiAlly thl' 8Am .' th • . .• '.. P. tennp 

. e n.q olle of the Lallnr-Manal!l'ment 
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',. 

: '. 

. I 

J. 
" ... l~.: 

COMMUNICATIONS WORKERS v. BECK i-I7 

i36 Opinion of the Court 

theRe circumstances, we think it clear that Congre~s intE'mled 
the same language to have the same meaning in both I'tatutes. 

A 

Both the structure and purpose of § 8(a)(3) are be~t undE'r
stood in light of the statute's historical origins. Prior to the 
enactment of the Taft-Hartley Act ofl947, 61 Stat, 140, § 8(3) 

. of the Wagner Act of 1935 (NLRA) permitted ma,jority un
ions to negotiate "closed shop" agreements requiring employ
ers to hire only persons who were already union members. 

Relntions Act"); H. R. Rep. No. 2811, Slat Cong., 2d Sess., 4 (1!lOO) (the 
bill nllow8 unions "to negotiate ngn!ementa with railroads and airlines of a 
character permitted in the case of labor organizations in the other large in
dustriell of the country");!l6 Congo Rec. 16737 (1950) (remarks of~n. Hill) . 
("The bill ... is designed merely to extend to employees and employe", 
pubject to the [RLA) righ~ now possessed by employees and employ,,1'I' 
under the Taft-Hartley· Act"); id., at 15740(remark~ of Sen. Lehmnn) 
("The rAilroad hrotherhoodll "hould have the 88me right thAt nny 01 her 
union hDS to negotiate for the union shop"); id., at 16267 (remnrk~ of Sf'n. 
Tnft) ("[Tlhe bill inserts in the l-ailway mediation low Almost the ellRct pro
visions . . '. of the Taft-HArtley law"); id., at 17049 (remark~ of nep. 
Reckworth) (the hill permits railWAY unions "to bring about RlO"eeml'ntll 
with ('nrrierA providing for union shops, a principle enacted into law in the 
Tafl,Hartley bill"); id., at tiOI)6 (remarks of Rep. BiemilJer) ("[TheJ provi
sion ... gives to railway labor the right to bargain for the union Fhop jUllt 
Q!I Any otrier IRbor l%l'Oup in the country may.do"); id., at 170!i6 (remarks of 
Rep. Rennett) ("The purpolle ofthe bill is to amend the IRLA] in give mil· 
roud workerfl ... the ~nme right to enjoy the benefits amt .privilpgt's of R 

IInion-lIhop arrangement thnt iR now accorded to. all workmen in mnllt other 
types of employment");ilJid. (remarks.of Rep. Heselton) ("(TJhi~ bill pri· 
marilyprovidp.1l for the SAml! kind of .treatment of railroad arid aidine. em· 
ployees as is now RCCOrded employeeR in all other indlistriell undpl' e.xi~ting 
Inw"); id., nt 17069 (remarks of Rep. Harrill) ("The fundnmentnlpropolli
tion involved in the bill lip to extend! th~ national policy expJ"{'~F"d in the' 
Taft-Hartley Act regarding the lAwfulness 'of , .• the uninn: IIhnp ... to 
, .. railroad and airline lAbor o~nizations"J; id., at 170filr(remarkp of 
Rep. VllrAl!lII ("This bill pimply extendll to the railroad worke", and em
ployer" the benefit of thiA provillion now enjoyed by all other iaboring men 
under the·Taft-Hartley. Act"J. . i'" 

, .J 

. ) ... ' . 
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See Algollla PllllllOod Cn v W' .' 
tiOIlR BOI1rr/ 336 U 8 301 ':\07I,;~t'71 Employment Rp/rr
agreem. t 'h d '" " -. (1949). By 1947 flurh 
tpl1!!ive e~~:ri~"" r~:ne <Tlrme:l:rJintrrt'a~il1gd attack, and aft~r ex-

"'" .. ,.. ,,,, I e el'mme that th I d 
a~d the abu!!e!! a!!!!oriated with it "rreate[d] tel' ose shop 
rler to frpe employment t b I . 00 great a ,bar. 
No, 105, ROth Cong, lRt 8e~s ell o]~:er tolerated." 8, Rep. 
History of Labor M~lIngeme 't ~ ( ,,:7) (8. Rep,), Legildative 
tpp Print compiled for th :~ b e a 10~IS Act .. 1947 (Commit.-
Senate Committee 011 La~~r"a~~t~~~~1e on Labor of the 
(974) (Leg, HiRt.). The 1947 Con I' Welfare), p. 412 
cerned, however that wl'th ' t h gress waR equally 1'011-

, , Oil SUcagreeme t 
plOyeeR w()ulrl rellp the benefit th t' II ,s, Ill~ny em· 
their behalf without in a~ w s ~ U~1I0nR negottated on 
to thosp. effortl! AR S Y

t 
ayTcontnbutmg financial /lUpport 

. . . ,~ena or aft one of th th 
1947 legislation eX1llaineli "th' e au ors of the 
. h' '" e argument aga' t b I I!! IIlg the clOReI'! RhoI' 'th t 'f th ;' " . 111/1 a 0 -
those not in the union \~i,,' ;:t al~I'~e ri~:e ~~;:~ha clo~ed IIhop 
the work, gel'! the w"gen ra' I th h' e Unton doeR ' , " '" IRer en t e m h d 
pay dlles rilleR along freely with' t an W 0 oes not 
93 Congo ReI', 4887 (1947) L ~~ any exp.ense to himself." 
Hartley Act WaR "eg. 1st. 1422.' Thus, the Taft. 

'Thi~ ~ent inll'nt wn~ 1'('IX'ated throughout th r' . 
bate thaI. I'r!'ceded f1a~~a/{e of the bill See e learln~ and lenl{thy dl'
(I!l47), J.,!'j!, Hi~t. 740 (rE"mal'ks of R' J " p, g" !la Conll, Rec, 3557 
the minority "woulll Iret the henefll ~r ' ennln/{!l) (bet'auRe members of 

. ml\inrity of their f!'lIow workm!'11 Anll tI that ron'rart made between the 
1'l!n~f)nRhle thAt I hey R/lOlIld /{O / 1'1' mR~IR/{l!mellt , , , it..iR not IIn-
11:1 CIlIlIr Rf'c, ar.r>R,' I.e/{, Hi~t. ;;;~ nnl Cf)IIlrlbult' flueR ~ke tht' others"); 
nplrolinted, hi-n!'f1tR l'Ome to the work:;:RrkR ~f R~I~' RoblRlln) ("If I union
IX'neflciarit'R, whl'ther the maJ'orl't 'th

RII ~hke: III It 1I0t only fnir that the 
h " Y or e minorIty (' t 'b h " 

R are III R('Curln/{ theRe bt>neflls''')' 9:l r, , 011 rl ute t elr equal 
(remRrkR of &>11, Taft) CIT/he le~RI~ti~n,:~~Il'~ffRer, AA.17, LI'Il, HiRt. 1010 
can /{et a free rilll' in lIurh a RhlJP TI t I!rt, , .' ' Rnylal, that. no olle 
IInion IIhop, The emplovee has t' la m~tR ont' of the argumt'nls for a 
Hi~t. 412 ("III t!'Rtifvin; ~fo- tOh~aYcthe u,mon dueR

n
,; S, Rep" at 6, Lt'g, 

I bo h ,....~ III ,ommlttee I d f " 
a rave RtrE'IIRed the fact that' th " ' " ea I'rs 0 or/{amzed 

RionR mallY t'mployeell ~harinll th IIIIX' e ~hRence of 11I,,~oll-lIecllritYJ provi-
, ' t' nl! Is of what IInIOnA arE' ab!t' to at'-

, I. 
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"intended' to accomplish twin purposes. On the one 
hand, the most serious aouses of compulsory unionism 
were eliminated by abolishing the closed shop. On the 
other hand, Congress recognized that in the absence of a 
union-security provision 'many employees !!haring the 
benefits of what unions are able to accomplish by rolleI" 
tive bargaining will refuse to pay their share of the 
cost.'" NLRB v, GeruJ7'fLl Motors COI·p., lJ73 U. S., at 
740-741 (quoting S, !tep., at 6, Leg. Hist. 412). 

The legislative solution einbodied in § 8(a)(3) allows em· 
ployers to enter into agreements requiring all the empl~yees 
in a given bargaining unit to become members 30 days after 
being hired as long as such membership is available to all 
workersona nondiscriminatorY: basis, but it prohibitR the 
mandatory discharge of an employee who i~ expelled from the 
union for any reason other than his or her failure to pay initi-

, Rtion fees or dues. As we have previously observed, Con· 
gress carefully tailored this solution to the evilA at 'which it 
was aimed: . 

"Th[e] legislative history clearly indicates that. Congress 
intended to prevent utilization of union security agree· 
ments for any purpose other than to compel payment of 
union dues and fees.ThuB Congress recognized the va· 
lidity of unions' concerns about 'frel' riders,' i. e,; em· 
ployees who' receive the benefits of union represent.ation 
but are unwilling to contribute their fair 1I1lflre of finan· 
cial support to such union, and gave unions the power to 
contract to meet that problem while withholding from 
unions the power to cause the discharge of employees for 
any other reason." Radio Ofjicel'8 v, NLRB, 347 U, S. 
17, 41 (1954) (emphasis added), 

complish by c"lIective' bargaining will refuse to pay their.Rhare or the 
~8~"), See al~o H. R. Rep, No. 246, 80th Conjt" tRI Se~~" 811 11947, 
(8. R, Rep. l, Lell, Hist.871 ("[Clos~ ehop la/{reement~ prevent nonllnion 
workers frilm IIharing in the benefits ~!lulting from union activities with-

I . . . 

out also sharing in the obllgaUona").: ' 

" , 
}": ~:'!:",'.",:I'.' '.' ,. . . 
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I nrf('(>tI , "C"ngrf'RR' deciAion t.o allow union-Recurity 
mentR af nff reflecl.<I it.<I conCf'rn that . th ". agref'-
collective b " .. . " e partleR to II 
t h h argallllng IIgrf'ement bE' allowed to provirle that 
. pre I' no E'lnp'oyees who are getting the benefitn f . 

l·erWE'Sp.n'''t· 'th ,,0 IIIlIon .' .. ,-,.Ion WI out paying for them," Oil W(. _ 
Mo/,,/ O,l Cor,I., 426 U. S. 407 416 (1976) ( h .1rke17l. \. 

ThiR Ram " emp IISIS added). 
ricJe~': in ~h conc:;n °clve.r the resentment spawned by "frt'e . 

. e ral roa IIIduRtr,V prompted Con ell fI 
~~a: after the paRRage of the Taft-Hartley Act, tO~~:~d ~I~; 
'~r' A.~ the ~ow'le Report explained, 75 to 80% of the 1 2 

ml IOn ral road mcluRtry workers belon ed to on . 
of the railway IIl1ions. H. R. RE' . No g 28 e or another 
~E'ss., 4 (l!I50) T . P . 11, 81st Cong., 2r1 

t· It' he!'le unIOns, of Coul"lIe, Were legally obli-
gn ·e( 0 rellreR!'nt tile . t t . 
h . . '. . III eres.R of all workerR, inc1udin 

t O!le who clul not become memberR' thu . g 
were hI t' , , s nonumon workel'!l 
hene'fr~R e, a . "? expen!l~ to thf'mRelvef<, to share in' all the 
., the UllIonA obtamed thl'ou"h coil t' 1.. " 
'hid Nt'''' ec Ive r,argnmlllg 

,om/! thnt the "principlE' or authorizin II ' 
for the ullion I'lhop aliI! the cJE'duction'f .' ~ greernentR 
herome firmly e$tahli!'lherl a1l a nationa~ u~lon ( lies ,ha.q now . 
Ruh.iect to thE' Lah M . ~ohcy for all mdURtry . 
HR' or anag-emellt RelatIOns Act of 1947 " th 

Oll!'1e eport concluded that "[nlo Round r ' " e 
rontinuing to deny to labor ,:eaROII eXIsts for 
way Labor Art th '" ht orgal1l~.atlOn!'l subject to the Rail
ro Ii '. e Ilg to negotiate agreement.1I with rail-

a !'I ~nd, ~lrh~eR of II char'aeter permittE'd in the ca.'le of I b 
orgam7.atlOlIs III the other large indURtrieR of the til o~ 
I hid. . " . . roun I'Y, 

In drafting what waR to become § 2 Ii'J 
(Iill /lot look to § R(a)(:l) mE'I'elv ~ .' I" J eventh, Congress 

f T f ' or gUJ( IInre, Rathel' as Sen 
~il~:!'~: ~ a~~IE'c1 !,n1lupport,of,the legislation, the a~;lIdmE'n; 

'. . III e ral wny mp.dlatlOn law almoRt tI ' 
~i(Jns, 1'10 far as they fit, of the Taft-Ha I~ Ie exact proVI
"lIntlili d' rt .. y law, so that the 
. , . ons reg:lr 109 the union shop alld the check-off 
nt'rI IJIto the relatiollR b t . . are car-

e ween railroad IIlIionR and the rail-

,. .' 

I 

.... J ... 

COMMUNICATIONS WORKERS ". fII~CK ir.t 

7:Jr; . Opinion or the Court 

roads," 9{) Cong, Rec; 16267 (i950)," ThiR was the unh'el'
sal understanding, among both supporterR allll opponent!:, of 
the purpose and effect of the amendment. See n, 4, IIII/Im. 
Indeed, railroad union representatives themselves propo$ed 
the amendment that incorporated in n, Ele\-enth, §8(aWl)'s 
prohibition against the discharge of employees who fail to 
obtain or maintain union membership for any reason other 
than nonpayment of periodic dues; in offering this propoRal 

. the unions argued, in tenns echoing.the language of the Sen
ate Report accompanying the Taft-Hartley Act, that such a 
prohibition "remedies the alleged abuses of compulsory union 
membership , . " yet makes possible the elimination of the 
'free rider' and the sharing of the burden of maintenance by 
all of the beneficiaries of union activity," HearingR on H. R. 
7789 before the House Committee on Interstate and Foreign 
Commerce', Slst Cong" 2d Sess" 263 (1950), 

In Street we concluded "that §2,. Eleventh contemplated 
compulsory unionism to force employees to share the costs of 
negotiating and administering collective agreementR. and th(' 
costs of the adjustment and settlement of dillputes," bllt that 
CongrellR did not intend "to provide the union!! with a me:lII!'1 
for forcing employees, over their objection; lo !lUp)lfJrt. politi
cal causes which they oppose;" 367 U. S" at j(j4, Com~l.l·u-

• Althollgh SenntOl' Tnrt qualified his romparison by l':'Iplaining thRt I hI' 
provillion~ of the TnCt-Hartley law were incorporated int" th(' RLA "~o fnr 
R~ they fit," thiR qUllliOeation merely refteeted the rnrt that the InWR w .. r .. 
no .. iltenlienl in all I'('~Jleel.s, their ehier difference inh .. rin,l!' in thpir prp-

. I'mptive effect. or taek thereor, on all state regulntioll of IIl1i(,"-~(,Cllrjly 
agreements. ~el' n. :l, Ritpm, This difference, of r"lII~e, ,IlleR not 111'

tract rrom the neRr jr\entity of the provisions in~ofRr R~ 'hpy efJllCl'r on un· 
jon~ and I'm ployI'''' Ilulhority to enter into union-see\ll'ity Rgre('ml'nt~, MI' 

'\OI'S it in any wny nnllermine the force of Senator Taft'~ cOJnpnri~on "'ilh 
rl'speet to this RuUIIJrit.y, Indeed, Taft himself uplninpd that he initinll,¥ 
"ohjeeted to some orthe original tenns ofthe bill, but whplI thl' Ibill'~lllJ'o, 

. ponents ap;reed to nrCf'pl amendments whieh made the rnoYi~iollA i<I~"';rol 
with the Tqft-HRrtlpy iRIl'," hedetided to ~upport th!' Inw, !If. Conjl, Rpr, 
16267 (11100) (!'mphR~iA a~ded), 
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ing the f:tatute in light of thil' J 'J' , 
we held that although § 2 Ele\~:':~hatrv~tlhl~tory 31111 p~lrpo"t.>. 
col/ection from nonnlemb~r!l of "PI" .O~.I ~ ace ~~t?o~lzes the. 
and RSI'el'I'me tl' . ' .rlo IC uel'l. Imtratlon fee!' 
acqlliri~~ 'or r:tai~i'n~ 1~~::,~11~t~?~t.ired a~ R condition of 
§ 11)2, Eleventh (b ' .. n:; 11' III a ulllon, 45 U. S. C. 
not ,"vel'(t) th .) (emphasis added), this authoriz.'ltion did 

• e umons with unJimit I 
money" :lfl7 U S e( power to Rpend exacted 
"c .,: . ~., at 768. We have "ince reaffir rl th 

o~¥,,;eR~ eRRentraJ jURlificntion for authorizin t~e . at 
shop IImltR the expenditurel' th t . g e II1l10n 
to nonmember!l under § 2 Ei a i~nay properly be chargE-d 
reasonably incurrerl ~ . h even to tho"e "necessarily or 
of an excl;lsive I barg:rn~n;t:;'J~~:e o[ p~rfo,~mj~g ~he duti~s 
lOfty Cle1'h, 466 U. S., at 447&48 en ~~lve. EIIIR v. ROll· 
pose, "tructure and Ian . a .. Iven the parallel pur· 
that provi"ion 'in th gu ge of § 8(a)(3), we must interpret 
__ e same manner.1 Like §2, Eleventh 

'We note thllt thl' NLRR lit II'RO' (""·A . . . . ' 
thl;' uniform "peri'"lil' .Iueo 'RIII . :t' t' !Iml!. 111.0 took thl' po.iti"n that r ' ' • 1111 IR IIIn '1'1'0" re "I b • Imlted h.v t.hl' C""/l:re •• i'JIlnl conl'prn with f~ p~u" e. ..v. R(a)(:!) wpre 
e~.Rry to flnnnl'f! (',,"prlivfO.bRr Aini ~: rIder. to thoo", fee. nel" 
N". 9.r,.Q, Ifii N L R H ,i /l: nl/;' activltle.. In Tp.nm~'p'rJI Lornl 

"IT/he right to ~hA~~p' 'IJ~ 4r21, • 1~(~lfiJ' (J~li), the Board p.xplainp(l: 
,,_ . ... ~, 0. Ie (II"R gJ'l\nterl . h 
.,.-chon R(al,!!) is l'Oncf'l'llc.1 exduoiv J'. . UllIon", ,v the proviso 1.0 

ing thp. hl'1I!'OtR o( 1'01If'l'tiv", hAI'~inr/ :~tb Ithe concep~ r.h~t tho.e enjoy. 
costs incurrerl by th", n.,11 t' h ~ '. ou II bl'Ar theIr fAIr RhAI'I' orlhl' 
R " .., ec IVf'· Arl1;'RlIlIlIJI( a .... t . , 

ut It IS mAli if est. that (hleR that It. ,,~n III rl'pl'I'oentlllg them. 
eontributl', to the l'ORt or "pern!I'( 0 m

f
, cnn~rlhute, and Are.not intended 10 

h " . 011 0 A 11111 on in ita't . orj!'llllllllJl( agent call not be just'O I rApot'1 Y AR collecllve-
'free rider..·" I 1'( A. necessary ror the eliminatioll or 

Thl'. BOArd, howl'ver. Ruhsequp.ntly I'I'pudiate" th . ' 
Mrrrlt'rJI U";OI' N" .. ~I). 1!12 N L R R r. . at vIew. See Dl'lmil 
Nt' h ' .' .... !I"I, 962 (971) o WIt otAn(hn/l: thlo unequivocallAII .' 

lit i(ji, n. Ii. that we hRve miore -'... gunge. the dlRsent advi~p" us, po~1 
h . .Au I f'n"""en.1,ornl Ch" ' 

A oVP'qlloted pAo.al/;'p. thl' (Iissent a!lol'rt~ I h I th . R • ooslllg to IIt'Il0re the 
. , . thp. view ... po~', at i(j7 5 h '" '. ~ I' oard never "~mbracerl 
limit",rl 10 those that flnan":' nth' I' ' t. At . p~rlodlc dues ami initiation rees" are 

, ,~Ulllon 11111.1. capAcity II' . . 
agent, beCAuse in T"fI"'~'''rII Lflr /. aRCO ectrve.bargallllllg 
ill qu",.tinn "Wl'1'I' aClliAllv 's""/,' n

l 
. ItAelf th; Honrd coneillded that thedUl'1I 

• • . ,,, .. 18 pllrpool' 'lindo'" an I· th ", ment" not contemplnted hv t h . . , ( \\ ere Ul< n.qRl'RR· 
. • I' ProVI"O to § R(a,(:!)." PORI, at 76i, n. 6 

: i. 
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§ 8(8)(3) pennits the c911ection of "periodic dues and initiation 
Cees unifonnly required 88 a condition oC acquiring or retain
ing membership" in the union, a and like its counterpart in the 
RLA, § 8(a)(3) was designed to .remedy the inequities posed 
by "Cree rider,J" who would otherwise unfairly profit from the 

(quoting Teamslf1rl! Local, IIttpra, at 1044). This obsprvation, however, 
avails the dissent nothing; obviously, once the Bonrd determined that the 
dues were not used for collective-biargaining purposl'~. t.he cOllcl\l~ion t hnt 
they were not dues withiil the meaning of § 8(a)(3) followed lIutomaticnlly. 
Under the di~sent's reading, had the union simply built t.he increa.e into it~ 
dues base, rather than Initially denominating It lUI a "~jleciaIIUlRe"sment." 
it would have been entitled to exact the feell as "perio.lic dues" and Rpeml 
them for precllll'ly the BRme purposetl.without running afoul of § 8(n)(3). 
The Board made entirely clear, however, that it was the p".TpoSt I/f the fee, 
not the manner In which It was cOllected, that cont.l'lllIed, Rnd thus ell' 

. plained that "[m)oniell collected for a eredit union or hllilding fllm) even if 
regularly r:ecurring, as here, are obviously not 'for t.hl' maintenRllce of 
the' [union) as an organi7.ation, but are for a 'special purpo~e' and cOllld be 
terminated ~thout affl'Cting the contin~ t:ristenu of (the IIniPII/ n .• 'he 
bargaining representative." Teamsters Local, Sl/pm. at 1046 (emphn~i8 
added). Finally. the dissent's portrayal of Tea,"~If'/'!I Lor,,1 a~ part of an 
unbroken string of consistent Board decisions on the i~Rue ip belied hy the 
disllenting statement in Detroit Maitere, in which member Jenkinp. who 
joined the decision in Teamstenr LoCal, charged that t h~ Board had i/l:llored 
the cleaT holding oCtitat earlier ease; 192 N. L. R. n., aI1l52-115-'I.· 

• CO!lstruing both § 8(a)(8) and § 2, Eleventh as jlennitting the collection 
and use of only those fees germane to collective bargAining ,Ioes not. AS pe
titioners seem to believe, read the term "uniform" out o( thl' statutes. 
The uniformity requirement makes clear that the costs of rt'preRentAtionAI 
activities must be borne equally by all those who benefit: without thi~ Ian· 
guage, unions could conceivably etltablish different dues rnles both among 
members and between members and nonmembers, And thereby apportion 
the costa of collective bargaining unevenly. Indeed, the unirormity reo 
quire.ment inures to the benefit.of dissident union membel'tllUl well, by en
suring thai. If the union disCriminates against them by char![ing higher 
dues, their failure to pay lIuch.duetI cannot be grounds Cor discharge. See 
18(b)(2), 29 U. S. C. § 168(b)(2) (making it an unfair labor practi,ce ror a 

'. union "to cause or attempt to cause an imployer to discriminate against an 
employee ' ... with respect to whom membership in (the union) hn.q been 
denied or terminated on some ground other than (the) railure t.o tendp.r the 
periodic dues and Initiation feell uniformly required") (emphlUlis added) . 
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Taft-Hnnle.v Act'll abolition of the clolled Ilhop In tI f: 
of such fltatutory congruity, onlv t.he most' ,Ie HC: 
denre could perlluarle us that C • " compelhng e\'I
identical Ian ongresl'! mtended the nearly 

. guage of these two provisions to have diffe 't' 
meanings. Petitioners have not proffered ·h 'I ren 
here. Rue evtc ence 

B 
(1) 

Petitioners claim that the union-se.nurl'ty p. r " r . 
RLA d NLR . \. OVll'llons 0 the 
the v:~~!y diffe~~~I~I~~ltodrSyhOolflld ~e r;ad ~ifferentIy in 'light of 
t 'UIIlOl1Jllm In the inrlullt' th wo statutes regulate Th th' ,rles e 
phn.qized the "'Oil -"t' d' til'! ~Y, note that in Sf)'eet w~ em
in th 'J ,g. an mg tradItIOn of voluntary unionism" 
fact :h:' j~a~~d~:~~;!O~ t~ the ~951amendm~lit, and the 
shop" policv in the RLA . 36

a
7 UexSPI ess'.! elldo~ed an "open 

• ", at 150 It th' h' toriral backgrouncl pel't' '" , Wail . IS IS-
. , I 10net'R contend th tid 

cillde that in amending the RLAin lfIsi C:n e IlU~. t? con-
co~ple~ely ahallllon the policy of full fre~do grr ~ ~hd not 
bothed In the 1934 A t b t h moe OIce em-

!;~;~er~~~~~,OS~';f e~jm7' i1~ti:~' t~e,~~~~I:~~a:~:~e!~ ~; !~: 
. . , I ., at 67, 1 he hIstory of un' ." 
Il1dustries governed by the NLRA ,IOn lle<.Urlty In 

site: under the W:tgne~ Act of 19')1: wJaJ~'yI'eCI!lely the °Ppo-
". . .• ",I, a lQrmS of ('ompul 

~J1IO",sm, JI1cl~lIling t.he c10lled shOTJ, were permitter!, ;O? 
~~,~el'l'l accorrJl~)gJ.v m'gue that t.he inroadR Cong,'ellll macl: i:l 
't' 4,1 on t,he poht,y of compulsOl'Y unionism were IiI(e~vI'n'e II:m 
1.('( nn( Wep " I . ... , -
"('IiI~l'd" ahuse: ~;;:~nl::liot,~ s~e:;~;~:t only thos? "clIrefully-
eXlwess!y identified. Brief' fo~ P 't'te,m that ~ongress had 
a.... t .' . e IJI>nel'l'l 42 Becau!le 
• ". E'emen s reqUIring the payment of unifol' f' " .. 
among thE'lIE' specifjpd abllse~ }etition I' m I ues WE're not 
~a) cannot plnusihly be ,'end 'to I P~ohibi~ t~:o;~I~;;~i~~t : ~(a) 
111 (,lIceSR of thll!~e necellsary to cover tI 0 ees 
hargllining, ' Ie costs of rollective 
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We find this argument unpersuasive for several reasons, 
To begin with, the fact that Congress sought to remedy "the 
most serious abuses of compulsory union membership," R, 
Rep., at 7, Leg, Hist; 413, hardly suggests that the Taft- . 
Hartley Act effected only limited changes in union-security 
practices. Quite to the contrary, in Street we concluded that 
Congress' purpose in amending the RLA was "limited" pre
cisely because Congress did not perceive voluntary unioni!lm 
as the source of widespread and flagrant abuses, and thu!! 
modified the railroad industry'S open shop system only to the 
extent necessary to eliminate the problems associated with 
"free riders," That Congress viewed the Wagner Act'!! 
regime of compulsory unionism as seriously flawed, on the 
other hand, indicates that its purposes in overhauling that 
system were, if anything, far less limited, and not, as peti
tioners and the dissent contend, equally circumspect. Not 
surprisingly, 'therefore-and in stark contrast to petitionen>.~ 
"limited inroads" theory-congressional opplment~ of the 
Taft-Hartley Act's union-security provisions undel'8lood the 
Act to provide only the most grudging authorization of lIuch 
agreements, permitting "union-shop agreement[R] only under 
limited and administratively.burdensome conditions," S. 
Rep., pt. 2, p, 8, Leg, Hist, 470 (Minority Report). That 
undel'8tanding comports with our own recognition t.hat "Con
gresR' decision to allow union-security agreements at nit 
refiect.q its concern that , , , the parties til l\ collectin' 
bargaining agreement be allowed to provide that thp.re be 110 

employees who are getting the benefits of union relJl'esenta- . 
tion without paying for them." Oil· Workers v, Mobil Oil 
Corp., 426 U, S" at 416 (emphasis added), Congress thuf\ 
<lid not set out in 1947 simply to tinker in some limited fash
ion with the NLRA's authorization of union-ReclIrity agree
ments, Rather, to the extent Congress preserved the status 
quo, it did so because of the considerable evidence adduced at 
congressional hearings indicating that "such agreements pro
moted stability by eliminating 'free riders,'" S. Rep" at 7, 
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Leg. Hil'lt. 413, and Congrel'll'laccorrJingly "gave unionl'l the 
power t? contrnct to meet Ihal pmblem while withholding 

, from Ulllonl'l the power to call8e the di8charge of employees 
for all.V other reMon." Radio 0lficer., v. NLRB, 347 U. S., 
at 4] (emphnRiR added). We therefore think it not only per
mi8sible but altogether proper to read §8(a)(3), as w~ read 
§ 2, .Eleventh, in light of this animating principle. 

Fmally, however much union-l'Iecurity practices may have 
differed between the railway and NLRA-governed induRtries 
prior to 1951, it iR abundantly clear that Congress it.~elf un
derstood its actions in 1947 and ]951 to have placed theRe re
!I~cti.ve induRtrieR on an equal footing insofar as compulRory 
unionism. was concerneci. Not only ciid the 1951 proponents 
~fth~ umon Rhop propol-le adding t.o the RLA language nearly 
trlentlcal to that of §R(a)(3), they repeatedly inRisted that the 
purpose of the amendment WaR to confer on railway unions 
I'reciRely the Rame right to nE'gotiate and enter into union
l'Iecurity agreementR that nil u'nions 8ubject to the NLRA 
enjoyed. See n. 4, ,'''/lm. ]ndeed, a subtheme running 
~hrou~hout the commentR of theRe RllpporteJ'R was that the 
lIlequrty of permitting "frep rideJ'R" in the rnilroad induRt.ry 
wal'l pl'lpecially egregious in view of the fact that the Taft

' Hartley Act gave exclu!'live bargaining repre!'lentatives ill all 
other indU!~tries adequate mean!'l to redres!'l such problem8. 
It would Rurely come a!'l a RllrpriRe to theRe legiRlatoJ'R to' 
learn that their effortfl to provicie theRe sa oIl' meanR of re
d~'e!'lR t.o railway unioll!'l were fnu'Itrated by the vpry hiRtorical 
dlRparlty they sought. to eliminate. 

(2) 

P;litio~pJ'R. alRo .rely on cprtain asppcts of the Tnft-Hart.IE'Y 
Art !'I legllllative hilltory a!'l evidence that CongreRR intendeci 
to permit the collection and URe of full union dups, including 
thOR: allocahle to activities other than collective bargaining. 
Agalll, howevpr, we find this history insufficient to compel 8 

".- ·,...o;~4·· ~,.,.. .... -::~ ___ . __ ..--. ___ . __ . 
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broader'construction of § 8(a)(3) than that accorded § 2, Elev-
enth in Street.' . 

Firat and foremost, petitioners point to the f~ct thn~ Con
gress expressly considered proposals .re~l~trng ul1lon fi
nances but ultimately placed only a few hmltatlons on the col
lection and use of dues and fees, and otherwise left unionR 
free to arrange their financial affairs as they saw fit. In Iig~t 
of this history and the specific prohibitions Congre8s (hd 
enact, petitioners argue that there is no walTant for i~plying 
any further limitations on the amount of dues eqUivalents 
that unions maycolleet or the manner in which they may use 
them, As originally passed, § 7(b) of the House bill guaran
teed union members the "right to be free from unreasonable 
or discriminatory financial demands of" unions. Leg. Hi8t. 
176. Similarly, § 8(c) of the bill, the so-called "bill of rights 
for union members," H. R. Rep., at 31, Leg. Hist. 322, set 
out 10 protections against arbitrary action ?y union of'.lcers, 
one of which made it an unfair labor practrce for a umon to 
impose initiation fees in excess of $25 without NLRB ap
proval, or to fix dues in amounts that were unreallonable, 
nonuniform, or not approved by majority v~te of ~h:mem
bers. Id., at 53. In addition, §304 of the bill prolllhited UIl

ions from making contributions to or expemliturE's on behalf 
of candidates for federal office. [d., at 97-98. The conrer
ees adopted the latter provision, see PipejUierll v. Ullifed ' 
Sta.tea, 407 U. S~ 385,405 (1972), and agreell to a prohibition 
on "excessive" initiation fees, see § 8(WI), 29 U. S. C. 
§ 158(b)(5), but the Senate steadfastly resiRted an~ further 
attempts to regulate internal union affairR. Referl'lIIg til the, 
House provisions, Senator Taft explained: 

"[1']he Senate conferees refused to agreE' t.o the inclll~ion 
ofthis subsection in the conference agreement sincE' they 
felt that it w8!1unwise to authorize an agency of the Gov
ernment to undertake such elaborate pfllicing or th(! in
ternal affairs of unions as this section contemplated .... 
In the opinion of the Senate cOnferp.I'R the I:mgunge 
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which p/"Otected 1111 E'mployee from lORing hiR job if a 
union expelled him for ~ome reason other than nonpay
ment of OUeR and initiation fees, uniformly required of 
all members, WaR conside/'N\ sufficient protection." 93 
Congo Rec, 6443 (1947), Leg. Hist. 1540, 

Petitioners would have us infE'r from the demise of this "bill 
of rights" that Congrells "','ejected . , . general federal re
IItrictio~s on either the oues equivalents that employees may 
be reqUIred to payor the uses to which unions may put sueh 
!~,~es-equivale!lts,'" and that asi!le from the prohibition on po
litical expeno,tures CongreFls plnreo no JimitationR on union 
ex~ctionR other than the requit'ement that they he equal to 
umform olles. Brief for Petitioners 39-40 (quot.ing Brief fol' 
United States as Am;('/(!l Curial' 19). We believe petition
ers' relianre on this legill/alive rompromiFle is miRplaced, 
The House bill did not purpolt t() set out the rights of 1UJ1/

lIIemhI'I'., who are compellecl to pay union dues, but rather 
!lought to establish a "bill of rights fQr union memIJm'!l" vi!!!-a
vi!l their union leaders. H. R. Hep., at 31, Leg. Hii'lL 322 . 
(emphasis addE'O), ThuR, §R(c) ()f the HoU!~e bi·" Rought to 
"egulate, an;lOng other thingR. the ability of unioM to fine, 
di!lcipline, sURpencl. or expel members; the manner in which 
unions con!luct certain elections or maintnin financial records' 
and the extent to which they ran compE'l contributions to in~ 
SIIl'ance or other benefit plans, (lr ellcumber the rights of 
members to ,·esign. Leg. Hist. 52-56. The debate over 
these provi!liom~ focused on the oesirability of Government . 
overnight of internal union affairs, amI a myriad ~f reMons 
having nothing whatever to cln with the rights of nonmem
ber!!! accounted for CongresR' decision to fOJ:go such detailed 
regulation. J ri rejecting any limitation on dues, therefore, 
Cf)ngreRR WaR not concerned with restrictions: on "dues
equi\'alentR," but rather with the administrative burdens and 

t·...,..,.....· ________ _ 
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potential threat to individual liberties pORed by Government 
regulation of purely internal union matters." 

It simply does not follow from this that Congresfl left un
ions free to exact dues equivalents from nonmembers in any 
amount they please, no matter how unrelated those fees may 
be to collective-bargainjng activities, On the contrary. the 
complete lack of congressional concern for the rights of non
members in the debate surrounding the House "bill of rights" 
is perfectly consistent with the view that Congress ~nder
stood § 8(a)(3) to afford nonmembers adequate protectIOn by 
authorizing the collection of only those fees necesRary to fi
nance collective-bargaining activities: because the amol~nt of 
such fees would be fixed by their underlying purpose-de
fraying the costs of collective bargaining-Congress would 
have every reason to believe that the lack of any limitations 
on union dues was entirely irrelevant so far as the rigntR of 
nonmembers were concerned. In short, we think it far Rafer 
and far more appropriate to construe § 8(a)(3) in light of its 
legislative justification, i. e., ensuring that nonmemberfl who 
obtain the benefits of union representation can be made to 
pay for them, than by drawing inferences from COllgre~~' re
jection of a proposal that did not address the rights of non-
members at alt· . 

Petitioners also deem it highly significant that prior to 1947 
unions "'rather typicaliy'" used their· members' dues for a 
"'variety of purposes .. , in addition to meeting the, .. costs 
of collective bargaining,'" RetailClerkll v. Sr.henner"om, 
373 U, S, 746, 754 (1963), and yet Congress, which waR pre
sumably· well aware of the practice, in no way limited the 

'See, e. g., H. R, Rep., at 76-77, Leg. Hist. a67-1I1lR (Minority View~) 
(charging that Government regulation waB essentially imlH)S~ible: lhnt lhl' 
encroachment on the rights of voluntary organiZ8tion~ such as unioM was 
"without parallel"; and that ~uch regulation invited haras~mt'nl by rival un
,Ions and 'employers, and Ultimately complete governmental control over 
union affairs). . . 
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m~e~ to which IIllion~ could- put feE'!' collf'cted f!'Om nonmE'm
bE'r~. Thi~ !<i1ence. petition£'rl1 ~tlgf.("e!'t. I1hould be under
!1toQ(l- all ronf.("rel1!'lional arquie!1c£'nce in these practice!1. The 
!'lhort an!'lw£'r to this argument i!\ that Congresl1 was equally 
well aware of the l1ame practices by railway unionll, !<ee 
Street. 367 U. S., at 767 ('We may allSU me that Congrel1l1 was 
... fully conversant with the long history of intensive in
volvement oftherailroad unions in polit.ical activities"); Ellis, 
466 U. S., at 446 ("Congress was adequately infonned about 
the broad scope of union activities"), yet neither in Street nor 
in any of the CMeA that followed it have we deemed Congress' 
failure in § 2, Eleventh to prohihit or otherwise regulate such _ 
expenditures M an endorsement. of fee collections unrelated 
to collective-bargaining expenl1es. We see no reason to give 
greater weight to Congress' silence in the NLRA than we did 
in the RLA, particularly where such silence is again perfectly 
consil1tent with the rationale underlying § 8(a)(3): prohibiting 
the collection of fees that are not g£'rmane to repl'esE'ntntional 
activities would hnve heen redundant if Congress understood 
§ 8(a)(3) simply to enable unionl1 to charge nonmembers only 
for those activitie!1 that actually benefit them. 

Finally. petitionel's rely on a statement Senator Taft made 
during Hoor dehat£' in which he explainE'd how the proviso!! of 
§ fl(a)(~) remediE'd the abu!le!! of the clo!led shop. . "The great 
diffE'rence fbetween the closed shop and the union I1hopJ." the 
Senator I1tate(l. "i!< that [under the union shop J a man can get 
a job without joining the union or asking favors of the union . 
. . . The fact that t.h" employ€'p. has to pay du£'s to the un;on 
!'f'em!! to me to be much leR!! impOli.anL" 93 Congo Hec. 4886 
(1947). Leg. Hil1t. 1422. On it!1 fare. the Rtatement-mmle 
during a lengthy legi!1l.ative debate-ill Romewhat amhigu(lll!1, . - -

for th£' .referpnce to "union dlles" coulrl connote "full union 
duell" fir could ns ea!!i1y he a shOlthancl method of referring to 
"collective-hargaining_relatecl r1u('lI." In ally event. a.'l noted 
above. Senator Taft later desl'ribed § 2, F,leventh as "almost 
thp. exal't provisions ... of the Taft-Hal't1ey law," 96 Congo 

r •• ". '~"_" ..... , ...... _~ .. _ ._. __ _ 

I 
I 
1 

-,,~~.: 

COMMUNICATIONS WORKERS It. 1l~~CK 761 

3 7 6 Opinion or the Court 

Rec. 16267 (1950), and we hav~ construed the latter statute 
- 'tt'ng the exaction of only those rlues related to as -pennI I . T ft' 

representational activities. . In view of Senator a s o'~n 
comparison oCthe two statutory provi8ion~. his com~ent III 
1947 fails to persuade us that Congress I.nt:ended vlrt~lally 
identical language in two' statutes to have different meanmg!!. 

(3) 

We come then to petitioners' final re~on ~or distinguishing 
Street. Five years prior to our deCISIon 111 that case, we 
ruled in Railway Employeesv. Hanson, 351 U. S. 225 
(1956), that because the RLAp~empts all ~ta~e laws ban
ning union-security agreements, the ne~obatlOn and en
forcement of such provisions in railroad tndustry co~tracts. 
involves "governmental action" and is t~erefore subJ~ct to 
constitutional limitations. Accordin.gly, \11 St~ee.t. we mter-

reted §2, Eleventh to avoid the serIOus constltt\lton~1 ques
~on that would otherwise be raised by a constructIon per
mitting unions to expend governmentally ~ompelled fees on 
political causes that nonmembers find obJecbona~le. See 
367·U. S., at 749. No such constitutional questIOns lurk 
here, petitioners contend, for § 14(b) of the NLR~ expres~ly 
preserves the ·authority or States to outlaw umon-securlty 
agreements. Thus, petitioners' argum~nt runs, the federal 
pre-emption essential to Hanson's findmg of governmental 
action is missing in the NLRA context, und we therefore 
need not strain to avoid the plain meaning of § 8(a)(3) as we 
did with § 2, Eleventh. . . .. . 

We need not decide whether the exercIse of rIghts per'?llt
ted though not compelled, by § 8(a)(3) involves !<tate actIon. 
Cf.' Steehvorkers V. Sadlowski, 4?7 U. S. 102. 121,. n .. 16 
(1982) (union's deci.!!ion to adopt an \I1te~nal rule govermng Its 
elections does riot· involve state actIOn.); .Steel1(}orkf!r~ V. 

Weber, 443 U. S. 193, 200 (1979) (negotiatIon of collectl~e
bargaining agreement's affirmative-action plan does not \11-

volve state -action). _ Even assuming that it. does not, and 
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that the NLRA and RLA therefore differ in this respect, we 
do not believe that the absence of any constitutional concerns 
in this CIL'l(, would warrant reading the nearly identical 
language of § 8{a)(3) and § 2, Eleventh differently. It is, of 
course, true that federal statutes are to be construed so as to 
avoid serious doubt.q a..q to th('ir constitutionality, and that 
when faced with such doubts the Court will flrst determine 
whether it is fairly possible to interpret the statute in a 
manner that renders it constitutionally valid. Edward .1. 
DeBartnlo Cnrp. v. Florida GltlfCoa.~t Building & Con.struc
fion Tmdell Council, 485 U. S. 568 (988); C~ell v. Ben
Ron,285 U. S. 22, 62 (19:12). But statutory construction may 
not be pressed '''to the point of diRingenuous evasion,''' 
United StnteR v. Locke. 471 U. S. 84, 96 (1985) (quoting 
George MOONl Ire Cream Co. v. ROlle, 289 U. S. 373, 379 
()933)), and in avoiding constitutional questions the' Court 
may not embrace a construction that "is plainly contrary to 
the intent of Congress." DeBa.rioln, RUpra, at 575. In 
Street, we concluded that our interpretation of § 2, Eleventh . 
was "not only 'fairly possible' but entirely reasonable," 367 
U. S., at 750, and we have adhered to that interpretation 
since. We therefore decline to construe the language of 
§ 8(a)(3) differently from that oC § 2, EI('venth on the theory 
that our construction of the latter provision was merely co~
s~itutionally expedient. CongreRs enacted the two provi
sIons for the same purpose, eliminating "Cree riders," and 
that purpose dictateR our construction of § 8(a)(3) no less than. 
it did that of § 2. EI('venth. regardlesll of wh~ther the negoti
ation of union-security agreements under the NLRA par
takes of governmental action. 

IV 
We conclude that § 8(a)(3). like its statutory equivalent, 

§ 2, Eleventh of the RLA. authori,..es the exaction of only 
those f('ell and dues necesRary to "performing the duties of an 
exclu!live representative of the employees in dealing with the 
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em~loyer on labor-management i88ue8.'~ Ellis. 466 U. S., ~t 
. 448. Accordingly, th~ judgment of th~ Court oC Appeals IS 

!) Affirmed. 
,. 
" JUSTICE KENNEDY~took no part i,,:the conRideration or 

decision of this case_ I' .• \: 

:JUSTICE BLACKMU~l with whom JtiSTICE O'~ONNO~ al~d 
JUSTICE SCALIA join"concurring in ~art and dlssentmg III 

art, \ j: :~.' • 

p . '. . '. :1 agree that the District Court and'the Court of Appeals 
properly exercised jtirisd!ction over reRpond~ntll' duty-of
fair-representation and FU'St Amendment. cIRlm~. ~nd. t~at 
the National Labor Relations Board had prImary JurIsdIction 
over respondents' claim brought under ~ 8(a)(3) of the Na
tional Labor Relations Act of 1936, 49 Stat. 462, as amended. 
29 ui. s. C. § 158(a)(3). 1 also agree that the Court of Ap
peals haa jurisdiction to d;cide the § 8(~)(3) q~es~ion raised 
by respondents' duty-of-falr-represe~l!1tl?n. claIm. 1 there
fore join Parts I and II of the Court s oplmon. 

My agreement with the majority ends there. ~owever. f?r I 
. cannot agree With its resolution ofthe§ 8(a)(3) Illsue. WIth
out the decision in Machinists v. Street; 367 U. S. 740 (1961). 
involving the Railway Labor Act (RL;A). the Courtcoulcl not 
reach the result it does today. Our al;cepted mode of r~Rolv
ing statutory questions woul~ not le~d to a conlltructlOn of 
§8(a)(3) so foreign to that sec.tlon's ex~resR la?guage. and leg
islative history ,which show that Con,gr;ss dId not IIIten~ to 
limit:'~ither the amount of "agency fee,s' (or what the maJor
ity~~bels "dues-equivalentB") a uni.op, may coU:ct un~er a 
unio~~security agreement, or the umqn.s expenditure of such 
tund~~ The Court's excessive reliance on Street to reach a 

. .J '~"i" ) . 11 
I. Lik~ the m~ority. I do not reach the Fi~t Amendment issue raised 
~elow!by respondents, and therefore 8imilar~. do not address ~hether a 
union's exercise of rights pl1l'lluant to § 8(a)(3), Jnvolves state actIon. See 

ante, :at 761. , ' ~ 
!: It, I," ~ I 
·1 " ., 1 .. , 
, ,'! I :1 .. . . ~ 

i ..):.;.. ... i.-I ... : :'~-='::~;'~i'II\.'!1:~"'.' . 
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contraryconc/usion is manifested by its unique line of rea.'!on
ing. No !'Iooner i8 the language of § 8(a)(3) intoned, than the 
Court abandons all'attempt at construction of this statute and 
leaps to its interpretation over a quarter century ago of 
another statute enacted by a different Congress, 8 statute 
with 8 di~tinct history and purpose. See a.nte, at 744-745; 
I am unwilling to offend our e8tablished doctrines of stat
utory construction and strain the meaning of the language 
used by Congress in § 8(a)(3), simply to conform § 8(a)(3)'s 
construction to the Court's interpretation of similar language 
in a ditTerent later-enacted statute, an interpretation which is 
itself "not without its difficulties." Abood v. Detroit Board 
of Education., 431 U. S. 209, 2:32 (1977) (characterizing the 
Court's decillioll in Street). I therefore dissent from Parts 
III and IV of the Court's opinion. 

I 
As the Court ohserveR, "we have never before delineated 

the precise limits §8(a)(3) placeR on the negotiation and 
enforcement of union-security agreementR," Ante., at 745. 
Unlike the majority. however, I think the iRsue is an entirely 
new one. I shall endeavor, therefore, to resolve it in accord
ance with our well-settled principles of statutory construction. 

A 

As with any ftuestion of statutoQ' interpretation, the start
ing point ill thE' language ofthe Rtatute it.'lelf. Section 8(8)(3) 
makes it unlawful for an employer to "diRcriminat[e] in re
gard to hire or tenure of employment or any tenn or condi
tion of employment to encourage or discourage memberRhip 
in any labor organization." 29 U. S. C. § 158(a)(3). Stand
ing alone, thiR prllRCl'iption, and thus § R(b)(2)'scQrollary 
Jlroscription,' effectively would outlaw union-security agree
ments. The proRcription, however, iR qualified by two pro
visos. The first, which appeared initially in § 8(a)(3) of the 

'Rection R(h)(2) mRkf!~ it unlRwful for A ;lIlinn "to caulle or attempL to 
cau!le An employer" to violAte § Rla)(:l). 2!1 U. S. C. § Irll!lb)(2):. . 

.. 

. 
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NLRA as originally enacte~ in 1935, 49 Stat. 452, generally 
excludes union-security agreements from statutory con
demnation by explaining that 

"nothing in [the NLRA] or in any other statute of ~he 
United States, shall preclude an employer from m~kmg 

. an agreement with a labor organization ... to reqlure ~~ 
a condition of employment membership therein . . . If 
such labor organization is the repre~entati~e ?f the em,~ 
ployees as provided in section 159(a) of thiS title .... 
§ 8(a)(3), 29 U; S. C. § 158(a)(3). '. 

The second proviso, inCorporated in § 8(a)(31 ~y the T~ft
Hartley Amendments of 1947, 61 S~t. 141, clrCUmSCrl~e8 
the. first proviso's general exemption by the followmg 
limitations: 

. "[N]o employer shall justify any discrimination ~gai?st 
. an employee for nonmembership in a I~bo~ orgamzatlon 
.. : if-he has reasonable grounds for bellevmg that mem
bership was denied or terminated for reasons ~th~r than 
the failure of the employee to tender the perlo<hc ?~es 
and the initiation fees uniformly required as a conditIOn 
of acquiring or retaining membership." 

The plain langUage 'of these s~tutory provision~, read 
together, permits an employer and union to. ~ntel' Into ~n 
agreement requiring all employees, as a condition ~f .c~n~l\l
ued' employment, to pay uniform periodic dues and mlbatlon 
fees"· . The second proviso expressly allows an ~mployer .to 
terminate any '''employee,'' pursuant t.o a unlon-!'Iecurlty 
agreement permitted by the first proviso, if the employE'E' 

· 'The Taft-Hartley Act also amended the flr:t .p~ovi~o 10. prflhibit the 
application of a.union-security agreement to an mrhvldual unlll he ~afl been 
employed for 30 dayil. See 29U. S~ C. f168(a)(:l)." . " 

'This reading, ofcoul'8e, flows from the fact t~a~ membe.l'llhlp B8 ufled. 
· ill the fll'llt proviso, meana not actllllt membel'llhl~ In thl! umon, hut rathel 
· "the payment or Initiation reesand monthly duel'. . Nl,RR v. Gp"""tI Mn 

toni Corp.,.373 U.S. 734, 742 (1963). . . -: 

, . 
,. - . : .. " . .'. . 
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fails "to tender the periodic dues and the initiation fees 
unifonnly required as a condition of acquiring or retaining 
membel1lhip" in the union. 29 U. S. C. § 158(a)(3). The term 
"employee." as Rtatutorily defined. includes any employee. 
without regard to union membership. See 29 U. S. C. § 152 
(3). Union-member employees and nonunion-member em
ployeeR are treated alike under § 8(a)(3). 

"[W]e all!mme 'that the legislative purpose is expressed by 
the or(linary meaning of the words used.'" Americ(/.n. TII
oocr.o Co. v. PatterRo". 456 U. S. r,:~. 68 (1982). quoting Rich
ardl! v. United StateR. 369 U. S. 1.9 (1962). The terms 
"dues" and "rees." a.'l used in the proviso. can refer to nothing 
other than the regular, periodic dues and initiation fees paid 
by "volunt.ary" union membel'lI. . This was the apparent 
understanding of the Court in those decisions in which it 
held that § 8(a)(3) permits union-security agreements. See 
NLRB v. Genem( Molm'l! Corp .• 37:-l U. S. 734, 736 (1963) 
(approving a union-security propollal that would have condi
·tioned employmp.nt "upon the payment of sums equal to the 
initiation fee and regular monthly' 'dues paid by the union 
members"); Retail Clerkll v. Schermerhorn. 373 U. S. 746, 
753 (1963) (upholding agreement requiring nonmembers to 
pay a "service fee lwhichJ is admittedly the exact equal of 
membel1lhip initiation fees and monthly dues"). It also has 
been the consistent view of the NLRB." "the agency en-

·S(>e. ~. g .• (n rP. Union Starrh & Re,fining ro., 117 N. L. R. B. 779, 
OM9), enf'd. 1M F. 211 1008 (CA7), Cl'rt. denied, 342 U. S. 816 (1951); 
rJP.froit MailerR (/"iOll. No, ~O, 1112 N. L. R. B. 961. 951-952 (1971). In 
Detroit Mlli/"r .• , the Board explained: 

"Np.ith(>r on itll facp. nor in the congJ'f'~~iiJnal purPQRI' behind [18ral(S)} 
can any warrant be found for making any diRtinction here between dues 
which may be allocated for collective-bArgaining purJXll'I'8 and thORe ear- . 
marked for inRtitutional expen~e8 of the IInion .... '{OluE's collected rrom 
membe". may be URed for a variety of pllrpOfleR. in addition to met'ting the 
union'A cORls of collective hal'lt8ining.' Union!! 'rather typically' URI' their. 
membel'llhip dUI'R 'to do thoRe thinltR whirh the. membel'll authorized the" 
union to do in their intereRt and on their behalf.' By vfrtue .of See-

W ... ",...""F' ____ ...... -----· .. 
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trusted by Congress. with -the authority to admini.ster the 
NLRA." Edward J.! DeBartolo CfYf'p . . v. FLfYf'ida Gulf Coa.~t 
Building & Construdion Trade8 Council, 485 U. S. 5~, 
674 (1988) .. The provisos do not give any employee. umon 
member or not, the right to pay less than the fun amount 
of regular dues and initiation fee~ charged to all other 
bargaining-unit empl~yees. ' 

.1, 

tion 8(a)(3),Ruch dues may be required from' lin employee unclel' a un;nn
security contract 80 long as they are periodic: and unifonnly required Rntl 

are not devoted to a purJlO!!e which would make lhl'ir mandRtory l'xtraction 
otherwise inimical to pUbllc poUcy."ld .• at 952, quoting R~tlljl C/prh ,'. 
SchenMrilom, 373 U. So/at 758-764 (internal quotations omitt(>d). 
The United States, appe~ing here 811 amiCltR cllriae, maintains thRt posi
tion in thi~ ca.qe.'· 
. Contrary to the Court'6 suggestion, the NLRR ha~ not I'mhrAff'd nnd 
then "repudiated" the view that. for purpo~eR of ~ 8(a)\:\), "pt"riorlic dllP~ 
and initiation fees" mean only "those fees necep~ary to finance collective
bargaining ~ctivities."Ante, at 762, n. 7. Tramotf!I"IIIAJrol No, 959. 1fi7 
N. L. R. B. 1042 (1967). doell not demonstrate otherwi~e.ln Tpam~lfflI 
[,omit the NLRB held that "working dues" desilt"aterl to rund a uniun 
building program and a credit union were actually "assI'Mmentp" not con· 
templated by the provi80tO 18(a)(3). rd .• at lQ44. The BORrd fOllnd that 
the union Itselfregarded tbe levy as a "temporary nsseSllment," clearly dill
tinct (rom its "regular dues." Ibid. Moreover. hecause the flnanring f ... r 
the programs was COl\8t.n1eted In such a way that the union treRRury mi(lht 
never have. received '9O'llo or the moneys. the' Board concluded that the 
"working dues" were aetuaU)' "special' purPOSp.s fllnds," and that "t~1' 
SIlPPQrt of such funds eannot come ~rom :periodic dlleA' aA t.ha~ te',"" I~ 
used In III(a)(3)." Ibid; In DetroIt Mallf'l"II, the NLRBdIRt,"gUl~hp.cI 
such assessments from "periOdic and unifonnly no:quired" dlleR, which, in 
its view, a union Is not precluded from demanding of nonmembel"ll pU1'!lURnt 
to §8(a)(3). 192 N. L. R. B .• at 952. ' . . . . 

While the majority credits an Interpri!tatio~ of Ttllmllt,1"II Loral pro
pounded by a dissenting Member of the Board in Detroil Mail!!rR, antI!, nt 
752-75.'1, n. 7, I prerer to take the Board'" word at face vallie: Tf(lm~tm 
[,oco.l did not create "controlling precedent" endorsing the view of § 8(a)(:1) 
enunciated h)' the Court' ~oday. '192 N. L. R.i·B .• at 952. Siltlliflcanll~, 
the majority cannot cite 'one C88~ in which the Board h8!l helrl that Uni

formly required. periodic dues used for purpo~it other than "collective bar· 
. gaining" are not dues wit:ln the meaning of § ,(a)(3).. . 

" . , I I 
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The Court'!! concluflion that §8(a)(3) prohibits petitionf'rR 
from requiring respondents to pay fees for purposes othf'r 
th~~ tho~e "gennane" to collective bargaining, contract ad
mml!~tratlOn, and grievance adjustment simply cannot be de
rived from the plain language of the statute. In effect, the 
Court acceptR reRpondentR' contention that the words "due"" 
and "fees," as used in § 8(a)(3), refer not to the periodic 
amount a union charges its members but to the portion of . 
that amount that the union expends on statutory collective 
ba~gaini~g.ft. See B~ieffor Respondents 17-20. Not only is 
thiS .r~admg Implaus!ble as a matter of simple English usage, 
but It IS also contradicted by the clecisions of this Court and of 
the NLRB interpreting the section. Section 8(a)(3) does 
not speak of "dues" and "fees" that employees covered by a 

... !he C~urt's insiRtenre that it has not changed the meaning of t.he term 
u~lform, ~ep..llllff', at 7~'J, n. R, miRRt'~ the point. The .unifnrmity re

qUIrement ~bvlIJuRly. reqllJreR.that the union can collect from nonmembers 
umier a umon·Recur.ty agreement only thoae "periodic clue~ and initiation 
fees" cnllectffi equally from ilq membem .. But this be(t8 the question: 
wh?t ''/If'riodic dUP'R and initiation fees"? It ·is the meaning of those termR . 
whIch the Court miscon~eiveR. 
U~d~r o~r Rf'ltIe<1 "octrin"~ of ntatul.ory conslruction, were there anv 

amhlllllltY.1n th .. meaninlt of § S(a)(:l)-whkh.there iA not -the Court would 
be, conAt ramf'(~ tn deff'r to the interpretation of tht' N LRR, IllJiess the agen
c~ R conRtru~tlOn wel:e contrary to the ('lear intent of CongrenR. Chel'1"On 
f.. S. A. Illr. v. Nllfl(lIlIIl Rp'm,rr.p.R npft'IIRI' COllnril, Inc., 467 U. S. 1'1.17, 
R42-R4.1, and n. !I (I!184). Althoulth the Court appnrentlv Hnds 8uch ambi
ltUity, it fail.q 10 apply thiA doctrine. Ry reference to n n~rrow view of con
~RAional "~lIrp~t''' glpnned from inolatffi statementR in the le¢slntive 
IIIRtory. and In reliance upon this COUrt'A interpretnt.ion of another 8talute 
the Gourt con~lnletA an interpretation thnt not only HntlA no ~upport In t.h; 
~tntutory lanltUalre or leJril'lnti\'e hi~tory of § R(a)(:l), but also contrlldictA 
the Roanfl' AetUe<1 interpretation of t.he stntutory provision. The Court 
Jlre\·jou~ly ha~ tlirectecl: "Where the Rnanl'~ constnl('tion of the Act iR reR
~onahlE'. i~ Rhoultlnol hE' rl'jecte(1 'merely becau~e the courts miltht prefer 
nnnthp.r vIew Of. thp. Rllrtlllf', .. ' Pal/PrrI. Mnkl'rR v. NLRR, 47a U. S. !lI;, 
114 (JIIRJi), 'I"otmlr Fun' Mofor Co. v. NLRR, 441 U. S. 4AA, 4117 (I117!1). 
~ert'. the only R~p.nrf'nt n~ot~vRtion for hoilling thRt the Board's interpreta
lion of § Rln)(:!) IA Im/lf'rml~~lble, iR the COllrt'A view of another statute. 
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union-security agreement may be require(\ to ten(lel' to theil' 
union representative; rather, the section speaks onl~ of "the 
periodic dues and the initiation fees 1111~fnrm.lll reqltll'pd ns (/ 
condition of acquiring or retaining m.em/lerllilip" (emphalliR 
added). Thus, the section, by its termR, clefine8 "periodic 
dues" and "initiation fees" as those dues and fee~ "uniformly 
required" of all members, not as a portion of full duell. As 
recognized by this Court; "dues collected from memberll may 
be used for a variety of purposes, in addition to meeting the 
union's costs of collective bargaining, Unions rather typi
cally use their membership dues to do those thingR which the 
members authorize the union to do in their interest and on 
their behalf." . Retail Clerks v, Scherme.l·horn, 373 U. S., at 
753-754 (intemal quotations omitted). By vil1.ue of ~ 8(a)(3), 
such dues may be required from any employee under a union
secur~ty agreement, Nothing in § 8(a)(3) limits, or even ad
dresses, the purposes to which a union may devote the mon
eys collected pursuant to such an agreement. I 

B 

The Court's attempt to squeeze support from the legisla
tive hiRtory for its reading. of congres8ionai intent contrary to 
the pbiin language of §8(a)(3) is unavailing. All its own di!'
cuss ion of the relevant legislative materials reveals, (l lite, at 
747-750, there is no' indication that the 1947 Congress in
tended to limit the union's authority to collect from nonmem
bers the same periodic dues a~d initiation fee~ it collects from 
members. Indeed, on balance, the legh>lative hi!ltory rein-

'The Court'~ answer to the ahAolute lack of evidp.nrE' that C"n!m'~~ in· 
tended to reltUlate such expenditures is no an~wp.r at nil: the C;O\lrt ~iml'ly 
reiterates that in Mllchini~t8 v. SIrf!/!f, 367 U. S. i·IO (100)). it di(1 not giVE' 
weight to conltfl'ssional8i1ence in the RLA on Ihi~ i~sue .. ~e Illlfe, at inn., 
.The point, however, i8 not that the Court shnuld /rive weucht to C!/ngrf.'~~ 
Rilence in the NLRA: the point is that the COlll1 must find ~"mr ~lIpport III 
the N I~RA fnr its proposition. Congre88' ~ilpl1rp. simply highlilrhtA I hilt 

there is no support for the Court's interpretnlinll of the 1114; rongrf'~~' 
intent . 
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forces what the statutory language suggests: the provisos 
neit.~er limit the uses to which agency feel'! may be put nor 
requIre nonmembeNl to be charged less than the "Ullifonn" 
dues and initiation fees. 

In Machinists Y. NI .. RB, 362 U. S. 411 (1960), the Court . 
stated: 

"It is well known, and the legislative history of the 1947 
Taft-Hartley amendments plainly Rhows, that § 8(a)(3)
including its proviso-represented the Congressional re
sponse to the competing demands of employee freedom 
of choice and union security. Had Congress thought one 
or the other overriding, it would douhtless have found 
words adequate to expresR that judgment.. It did not 
do so; it accommodated both interests, doubtless in a 
manner unsatisfactory to the extreme partisans of each, 
h.Y draWing a line it thought reasonable. It is not for' 
the actminiRtrator!! of the Congre8sional mandate to ap
proach either side of that line grudgingly." ld., at 418, 
n.7. 

The. legislative dehate!! Rurroullding the adoption of ~ 8 
a)(a) 111 1947, Rhow that ill crafting the proviso to §R(a)(a), 
:ongress was attempting "only to 'remedy the most serious 
busE's of compulsory union membership ...... , NLRB v 
;1'~le1'rl~ Mo~orll Corp., 373 ~. S., at 741, quoting from th~ 
!gJslatl\'e hl!ltOl·Y. The partIcular "abuses" Congress identi
P(~ a~~ att~mpted to correct were two: the closed shop, 
'hlch deprIves management of any real choice of the men it 
ires" and gi~e~ union leaders "a method of depriving em
loyees of theIr Jobs, and in some cases [of] a means of secur
Ig a livelihood in their trade or calling, for purely capricious 
'88ons," S. Rep. No. 105, 80th Cong., 1st Se88., 6 (1947) (S. 
ep.), Legislative History of the Labor Management Rela
onR Act, 1947 (Committee Print compiled for the Sub
'mmittee on Labor of the Senate Committee on Labor and 
Iblic Welfare), p. 412 (1974) (Leg. Hist.); and those union 
lOP!! in which the union sought to obtain indirectly the same 
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result as that obtained through a closed shop by negotiating 
'a union-shop agreement and maintaining a "closed" union 
where it was free to deny membership to an individual arbi
trarily or discriminatorily and then compelthe discharge of 
that person because of his nonmembership, 93 Congo Rec. 
3&':16-3837, 4193, 4885-4886 (1947), Leg. Hist. 1010, 1096-
1097,1420-1421 (remarks of Sen: Taft); 93 Congo Rec.4135, 
Leg.' Hist. 1061-1062 (remarks of Sen. Ellender). Senator 
Taft, the chief sponsor of the Senate bill, in arguing against 
an amendment to proscribe all forms of union-security agree
ments, stated that it was unwise to outlaw union-security 
agreements altogether "since there had been for such a long 
time so many union' shops in the ·United States, [and1 since in 
many trades it was entirely customary and had worked sat
isfactorily," and that therefore the appropriate approach was 
to "meet the problem of deilling with the abuses which had 
appeared." 93 Congo Rec. 4885, Leg. Hist. 1420.~ "Con-

'See also, e. g., 93 Congo Ret!. 3837 (1947), Leg. Hist. 1010 (remarks of 
Sen. Taft) ("[Blecause the union shop has been in force in many indu~trieR 
for so many yelU'll ... to upRet it today' probably would destroy relntion· 

. Rhips of long standing and probably would bring on more strikes than it 
. would cure"). 

Despite a legislative history rife with unequivocal statements to the con
trary, the Court concludes that the 1947 Congress did not ~et out to re
strict union-security agreements in a "limited fashion." API'''. at ;55. 
Quite apart from the Court's unorthodox reliance on repre~el1tationR of 
thoRe opposed to the Tart-Hartley amendments; the majority'R observa
tion that "Congress viewed the Wagner Act's regime of compulsory union
ism as seriously flawed," ibid., begs the question. The perceived flaws 
were embedded in the r!o.,ed-shop system, not the Imion-shop system. 
Thull. as is characteristic or the majority's opinion; its comparison to the 
RLA, under which there was no dosed-shop system, is beside the point. 
See ibid. Congress was aware that under the NLRA, "the one aylltem 
(the closed shopl ha[dlled to very serious abuses and the other system [the 
-union shop) hard) not led to such serlougabuses." 93 Congo Rec. 41!86 
(1947), Leg. Hist. 1421 (remarks of Sen. Taft). Accordingly. Con~RR 
banned closed shops 'altogether, but it (!lade only limited inroads on the 
union-shop system that had been in elTed; prior to 1947, C!arefully describ
ing its limitations on such a~ments. H. R. Rep. No. 245, 80th Cong., 
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gr(,SR I nl~o I recoJtllizecl that ill the abRence of a union-liecuritv 
proviRion 'many employeel'l Rharing t.he benefits Qf what UI;
ionl'l are IIhle t.1I accllmpli~h hy collective bargaining will 
refuse to pay their Rhare of the cost.''' Nl-RB V. Gf!l1(?rnl 
Motur., COl'p., 37a U. S., at 740-741, quoting S.Rep., at 6, 
Leg. Hil'lt. 412. 

Congress' solution WaR to han the clol'led shop and to permit 
the enforcement of union-Rhor agreements as long a.q union 
membel'f1hip if1 available "on the !lame terms and comlitionfl" 
to all employee!l, and manrlatory discharge is required only 
for "nonpayment of regular dues and initiation fees." S. 
Rep .• at 7. 20, Leg. Hi!lt. 413, 426. Congress 'Ya..q of the 
view, that, I\,q Senator Taft Rtated. "[tJhe fact that the em
ployee will have to pay dues to the union seems ... to he 
much leRs important. The important thing is that the man 
will have the job." 93 Congo Rec. 48R6 (1947). Leg. Hist. 
1422. '" A 1 man can get a job with an employer and can con
tinue in that job if, in effect, he joins the union and pays the 
union cllles. . ' 

"I fh(' pays UIE' ,1111'S without. joining lh~ union. he hall the right 
to he ('mpln.vecL" 9:l COllg. Rf'c. 4R&i (1947). Leg. His!. . 

1~1. ~P~~.,!J f\!147 I. Lp~. Ili~t. :J(K): R Rpp.,ot 6-7, IJf'~. 1Ii~t. 412-41~. It 
roul,lnol h,· ('\I'arl'r fl'llIn I hI' IpRi~lnth'l' hi~torr that in rrinctill~ the prm·i. 
~n~ tn § Illal(:lt. (:"n~I'f'~~ nltl'mptl',1 tn ,Ipal onl~' with ~p"riflr ahll~r~ in tllf> 
Ullinn.shllp ~,v"1 POI. flllly Ihp "artnnl pl'nhtl'm~ I.hnl Iwl ,II nl'i~rll." !l:l Cony,. 
i(pc. ·'II,'lfj (HI·lil, trl!'. Hi~l. 1421 (rrrnlll'k~ of Rrn. TnW: m'en ... l, !r.~ Cnn/!. 
HPe. :\X:16-:~'C1i ml·'il, Lpl!'. IIi~1. Will-lUll (rl'mnl'lt~ "r~pn. Taft). COII

~~r .. ~~· I.hiln~nrlr.\' wa~ I hnt it har! "t(. til'rrpr pitlrl'f' nn uprn ~hop or lin oll!'n 
lin inn. I It I .t,·.~r .. rcl nn nr''11 uninn ... I whirlr \\'nllltli Iwr'mit t hI' "nnt.imrn
linn nr "xi~Iin/! rf'llltilll1.hil'", nnel (woulcllnnl vinlC'ntl~, t.par AI'aI'I. A Wl'nl. 
mallY I .. nl!'-exi~t.in/! rplnli'JfI~hip~ mul makp trnuhle in the lahol' movpmpnl: 
anel ,vl'! at thr RIII1IP lil1lp it Iwou1l11 mrl'\. Ihp nhll~r~ which exiRt." !l:~ 
Cnng. HI'r. 4AA6 110471, !."I!'. Hi~!. 14211 (rpm:lI'k~ orRP.n. 1'lIfl). Uni,m-
""rnrily Rl!'l'ppmNII" rl'cillit'inl!' thl' pa.vrnf'nt of IIIIif'1I'11I ilerioliic !l1l~R IInrl 
~tnrulnrrl initiation fp,," WPI'P not nmolll!' !.hl! RllPciflprl ahlll'PR. Thl'rp waR 
nn t"~lirnnn)' rPRanlinl!' pmhlpmR ariRinR fmm RlIeh arl·nnRpmPnt.~. In
,1"1',1. Ih" RlIhlp~1 nf I hI' pntirE' rlphnlf' wnR I.hnl Rllrh nrrnnl!'pmpntR W"rE' . 
nrrrptnhl".' 1'h" Court'~ RIII!'I!'PRtioll In thp cnntrar,v il' l'imply IIntemlbl,,: 

--., , t·, 
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1421-1422. There is no ser:iouR doubt that what Congl'f'l'!' 
had in mimI was a situation in which thp nonm('mhl'l' em
ployee would "pay the same (\uel'l aR ot.h"~ memh('rl' of thl' 
union." .93 Congo Rec. 4272 (1947); Leg; HI"t. 1142.rrp,nm~k~ 
of Sen, Taft); accord, 93 Cong, Ree. 35!ii (1947), Leg. HIRt. 
740 (remarkfl of Sen.' Jennings) (membpl's of th(' minority 
"should go along and contribute dueR like the othl'r~"). tn 
their financial obligationfl, therefore, these employeeR werE' 
"in effect" union members, arid could not be (\iRchargE'd pur-. . 
Buant to a lInion~security agreement flR long as they main-
tained this al'lpect of union "membership.'" This ~ollltioll 

. "fthf'\' CI" was viewed as fftak{mg] care 0 e I'ee-rll E'r Isslle. . ., 
Congo Rec. 4887 (1947), Leg, Hist. 1422 (remarks of Sen. 
Taft). .. . 

Throughout. the hearings and lengthy debatl' on one_of the 
mO!lt hotly contested i!l!lues that confronted thl' HI4 ( Con
gre!ls, not once did any Member of CongreRR suggf'f't that 
~8(a)(3)-dicl not leave employers and unions free to adopt alll\ 
enforce union-security agreements requiring all f'mJlloy('e~ in 
the bargaining unit to pay an amount eqllal to full IIni')Il r\uE'!-' 
antI fltnndnJ'd initiation fees. I Nor did anyone R"ggP~t th:1t 
§ 8(a)(3) affectecla 'union'S expenditur'e of ~lIch runeif'. 
. Indeed. the legislative history indicat('~ th:!! ('onj!1'pf's nf
firmativelv declined to place Iimitatiolls /III either thf' amount 
of due!l a ~lIion could charge or the useR til which it ('Cllllc\ pllt 
thpRe (\U!'R. The Court c1iRmisses as il'J'l'lc','allt t II(' r:lI~t th~lt 
Congrel'lRexpressly rejected the HOIIs£' 1'1'1I1'f1~HI th:rt I\'olll~~ 
have empowerecl the NLRB to r~gulate the u,·,'a!'onahl".nc!'!' 
of union (\Iles and expenditures. The CClllrt fi",l~ In(':1Illl1gfll\ 
the fact that "\tlhe Ho~se bill did not pllrport to ~pI. out thE' 

"The ~PMII' {{pPllrt explninp,l: Conl!'re~l' ".Ii,1 lInt rl"~i,." I" I~mit. II. ... 
'In\)OI' orlrnni7.alinn with re~pect to eith!.'l· itl' ~4'I!,c'l i .. " "f f11!'m"p~>I"I: ".1' "~
Jlu'~ion thpl~fl'om .. l\\lt \itj,\iII wi~h to prot • .'rl th" I'rnl'lo~'I'1' '." Ill> .1 .. 1> ,r 
\lnn'a~o'nahly 1)l(1'f'lIe!l or clpnied me,"h~~hil'. TIll' tl'~l. I'n"·,,lr·cl hy '."p 
amellllmpnt RI'e hn~E'l1 upon fnct~ renrlily RRcpr\uinnhlp :ifill cln nnl. I'4'(Inrr'" 
thP. pmploypr to inquire.into thp intemnl nffnil'~ .. f I h" union." ~. Rl'l' .. :It 

. 20, Lejt. HiRt. 426.' 
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,·ight.1< IIf IIO/,,"rml/rl·.q whn m'e comp!;'lIed to pay nilinn (hH'!'. 

hilt 1'II1Iwr ~1"'J!ht to pl<tablil'h a 'hillllf rights fornninll 1//('//1_ 

Iwl's' \'il'-i'I-l'i1< tllPil' union Ip:ulel~. 11. It Rep .. lit :H, L~g. 
I-lil<t. :122 «(,l11pll:ll<il< mlll(>(I)." A"ff'. lit 7!iR But. thi~ ill a 
di~t ill('tion wit hOllt a !Iiffp,·pnI'P. Clllltmry to thE' Court.'~ 
\'i!;'w. CongTI'~s de\\'prJ thifl P"opo~al' n!:' directlv relaterl til' 
~ R(n )(:l): CongresR clearly saw the nonmembe~R' interest~ 
in thifl cont.f>xt as heing rl'preflent.e!l hy union memben::.'" 
Thufl. Renalor Taft explained the Senate conferees' rem~on!l 
for rE'fu!ling to nccept the provisions in the HoU!~e bill: 

''In. tilE' opinion of the Senat,e '~onre"eesL 1 the langunge 
whIch pl'Ot('derl nn employee from losing hi!l job if n 
union expelled him for !lome l'enRon oth('l' than lIonpay
m('nt of rilles llllri initiation reefl, uniformly I'('quire!! of 
all memoel'fI. WHfI considl'rl'rl flurticil'nt p,·otectioll." !):1 

. Congo ReI'. (;44:\ (I !l47), Le/!. Hiflt. 1540. 

COllwefls' rll'('iflion. in the CoUI'Re of the well-docum(,l1tecl 
Senate-Hnufl(' cOlnpmmise. nnt to pillee any /!PIH'ral ferlpral 
~~~1'~.i:_t~~~/_1R on the le"E'ls or USPI' I)f ~nion rlueR," indicates 

'''Thl' Cflllrl :lpl'l'ar~ II) hl'lip\'1' t.hnt ('fllll!""'~~ illll'llllpll ~~(nJ(:ll fo 111'''_ 
tprt Ihp illll'l'I"'~ nf i,"li\'illrmlliollmf'mh .. ,'l' ill f.h" II.P. 10 whi,'h thl' ul1iol1 
flllt!>: thf'ir ll1f1nf'y~. ~P(' .""f,'. :11. 7r.!-. It ('lIuhl not. h~ ('1f':tI,f'I" hnwf:'\·(lI·. 
Iha! ynl1l!l'p.~ Ili,III"t hm'l' Ilti. in milill al all. A~ Rl'lIatlll' THft.rxl'lainrll' 
I" III. rnllf'nl!lIP \\'hn rflllll'lailll'll I h:,1t 1''''I"il'in/l11 111;111 II) j"in u IIl1inn hE' 
,I,",. lint \\,i.h I" ,;nill (1'1II·.lInlll i" § X(;,,!!lJ) \\':t~ lin I" •• I· ... t drl h'I' I h" II a 
rl".",1 .hlll': in ,,"a'" illl! ,§ HI all:1 I. f'fllIl-!l"'" \\'a~ l1"t I r)'illJ{ "I" I!" int" I h,. 
\l1'",,,lpr (iI·I,I. nf till' l'il!hl. flf I'm1iPlllm' I"'I'S"II~:' !I:I e""I!.· HI'C. ,lflHIl 
II!II,', I."I!. lIi'I. H:!1. 

'1'1,,' ,,"I~' ",·i!!hl." 111'''' ",·h·,1 hy I h,· & ~I n 11:11 I',·"visn. nt·" wl)l'kl"'lI' I'm-
1'/".I·n"·I1I,·il!hl •. A. Ih .. h'l!i~/ali\'(',II'/l:Ilp. ,·(·lIprl. C";'I!I'I". wu. p"illri
",,11,1' "I',i""l'IIp,1 wil h ii'.lIlal illl! I\'III'k"I'~' .i"Ir. f""111 c:lI',·il'i,,". :wli'lIl. hI' 
"ni"n " .. mh'r.. "Tltl' I'U"I'''~I' fIr thp IIni,," IIl1f"jr'/nlll)f' 1'1'11(>1 irf' Jll1tvi~illn·. 
a,l. "., I 1" * ~1:11I!l1 I\-a. I I) 'I"'PVI'III! I thl' IIni"lI fl'''m inrlllrinl! 1.111' pml'lnyl'" 10 
II." Ih" 1'/11,,/111111'111. "f th,' i"h til pnf,wcl' II,,· nlli"n·. I'IIll's ... • I'i,l/rl'" 
,11,,1.',"',' \'. ,V[,f,'ll. ·1,:1 ". R. III 121i Icli •• l'l1lilll! "pilli"111.IIIII)ting .r;",,'iPld 
\'. -"I.RII. :1!1,1 II. !-: .. I~:r. 42!1 !HilmI. . 

.. r·""I!'·".~ ,,1:rp .. ,1 "nly "111' limital inn "n fI,l' 11.1'. which clln he ntmlt. IIf 
IIni,," "1I1'~. "IWlilh lift.11' nPI'llrPllt Ili~p,,".i"n ",' "I'f'".itil)n." th,. SPlint I! 
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that it did not. intend the prov:isoR to limit the tu'1es to which 
agency fees may be put. . . . 

. The Court invokes what it apparently !lees n!l a smglE'
minded legisltitivepurp'ose, namely, the. e~arlic~tion. IJf a 
"free-rider" problem, and then views the 1E'g1slatlve hll't()ry 
through this narrow prism. The legislati.vl' mal~rinl!l ~Iem
onstrate, however, that, contrary to the ImpreSSion I~I t by 
the Court, CongreRs. was not guided solely by a (h~l'lre to 
eliminate "f"ee riders." The 1947 Congrl'RS thnt r~lrE'flllly 
crafted § 8(a)(3) was focusing on a quitt> different problem
the mm';t serious abuses of compulRory unionism. As the mn
jority observe!l, "Congress carefully tailored [itR I f'oluti f

)l1. to 
the evils at which it was aimed." Ante, at i4!l. III ser\,lIlg 
its purpose, Congress went only so far in foreclosing compul
sory unionism. It outlawed closed shopR altogether. hut 
ba~ned ,ul1irm!'l from using union-security provi~ions nnly 
where those provisions exact'more than t.he initiation f:-e!'l 
and "periodic dues" uniformly required as CltIlditinm< of ullIon 

confE'rp.E'~ adoptl'd the Hou~e bill's prohibition limitillg what IIninn~ nllly 
~"ellli from Ilue~ money on federal elections. f·i,.~fi/l~r~ v. F,'il~" '<:""'~'. 
407 U. S. ~I\f). 40f) (1l1i2). In § 304 of the Lnhl)" Mnnagt'ml'lIt RplnJifln~ 
(Tafl-Hnrtlf'yl Art.!\l Stat. 159-160, which i~ now inrnrl'lImtl'll ill thl' Fell
eral Electiol; Cnrnpnij{ll Act of ,11I7G, !II) Stnt. -\!IO. :! t/. ~, {', Hllhl:lI. 
Congre~~ mRl11' it unlawful for a union "to mak~ n ('''"!~ihllt~IIIIIII' I'xl':'~'li
tllrE' ill connE'ction with" certain political electl""~' pl'lmm"I'~, IIr !,uhtlrnl 
cOII\'l'llliol1s. . . .' 
- Thl' Sl'nnte cnnferE'l's also agreed with the HOII~" that .ome ,nf"J!1'nrll 
wa. npedl'll tl) prevent unions from charging Ill'\\' ml'ml ... r.: pXllrhitnnf. 
initinlion fl'l'!'! thai effpctivE'ly "close" the Imil)n. Ihp .. ,·hy "fl'lI" r:rtling lth .. 
intent. of (§ R(a)!:l)l." !I!l ConI(. Rec. (,.44:l( 1!l471. \'I'I!. Hi~f. Ir,,\11I !'I'm:rl'k. 
of Sell. Taft). H('nce. fi R(hi(5) was alided to thl! fillnl hill. which mnk.'~ it 
an unfairlallor prnct.irefor a union which has np/lotilltt'fl a IIninl~-~I'P\lrilY 
Agrpl'ment to n'lJllirf' initiation fees that the NLIW "lintl. p~r('~m'{' I)r IIt.
rriminatorv IInIII'I' all the circumHlIInces." 2!1 (,I. R C. & Hi~lhJf!iI, The 
Senate pn.~""'l ~ ~(h)(!) only after receiving n~~lIrn",·"~. from l'r·l1:rt,·1' TAfl 
that it wOllld nl)t allow the NLRR to rep;IIIAte union I'xp!'nllitllrf>~, ~"P !I!l 
ConI!!. Rer. (,~!i!l fI!I.1i). ~g. Hi~t. .1~2:l (~tre~~i.~g thnt thE' pnn'i"iun "i • 
limited to initiAtion fee!l and doe!l not rover (Iul'~ ). 
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IIIf'Ol",·,'!-<hip, (/I hpl'wi!"·. it Il"".ermjll,,11 lhat the> ,'pgll\:" inn 
.. flllliflIHH'I·llI"ily ag ... p"nwnl.<l !'hollltllll' h·ft 10 !'I'peifi,' r"r\!'I'al 
h'g-islal inll mill I II till' IpJ!i!-<latlll'f'~ :U1l1 l'lIl1rl I' 'nf tl1f' 1'('\'("';11 

:-;1 a II'S, '" ( :IIII,I!I'f'R!-< .. x 1'1 iei Ily ,1 ... ('li IIpd I () m:1I1dat.e th(' killd of 
1':1,'1 i,'ul:lI'i:wd rt'g'ulat.ion or lIt1i1J11 <i1le>R a/1ll fee~ whi(,h t.he 

. (~ntl/'t att,'ihut.p~ (0 it today·, . 

J I 

By ~uggl'~tillg t hnt till' I!I47 Congrl'~!' wa~ driven prim'i
pally h,v :l "PRi!'(, to ('radieall' :l "fl'l'p-rill",'" prohlpm, I he 
(:0111'1. fhuh: thl:' tn ... ml!' 110t only In di!'tm't. thp leJ..rj~lntive .in!'
t.ifi!'alion for § )-Ila)(:!) :tIul lo iglllll'(' t.h(' p,'o\"i!'ion'!l pillill' 
Illl'gllagf', hill nlso lo ,lraw a l'ontre,lIilll! p:lI'all('li~'" t.o §2, 
1·;I.,"('lIth (If tI,l' ItLA, li,I:-;lal.. 12:1~, ·1:, p, K C, ~ l!i~, A~ 

mist.:lkPll all \.I'l' (:ollrt. iR in jt~ "jew III' COlIgI'P~~' "t"'l'0~(' ill 
.,n;wt illg § R(n)(!ll, I lIP Conrt. jR e\'p/1 11101'" inislalwlI in it!l ,'('Ii
al1(," lin thi~ COllrt's illll'l'prl'lat inn flf ~ 2, Elp"('nth in At,,
('''illi.~f!l \" Sfl','rf, :{(ii ll, K i4tl (lHlin. 

Till' t.ext of ~~(a)(:l) of u,(, NLRA i~, of ('Ollr~I', "('I'Y 'l11wh 
lilll' I he t (Ox t of th ... lal ('I' (',wet I'll § 2, I~ 11'\'.('111 h of Uw /{1 ,1\, 
Thi!' !'imilarit y, hll\\"I'\'("" tlO(,ll lIot Ilid.al I' t he conl'l,,~iol1 that 
I h" 1!/4i Cong,'p~s illlf'lulprl ~jo((a)(~) f.o IIn\,p;I In!':tnillg illl'n
UI'nll" I.hnl whie'II Ih(' I!I:'I CO/lgl'Pl'l' illtp",lpll *2, 1-:II'\'(,l1lh 
to h:I\·I'. Th(' C01ll'1 prl'\'iI)II~I~' 11l1!l 11I'ld t.hat. the lleOJlI' nf Ih" 
liLA i~ nllt iel('ntil':tl In Ihat nf till' NLI~A :/Ilcl th:ll roill't~ 

~holl"l h" \\':11'." of eh';I\\'illg' I'anlllplshl'l \\,I~I''' t h(' two slal-. 

•· .. '1 I\'~,. """"1' t'ff' i"IHlli"" "fIIII'INLI/AI ... 1"111""""11'1110,,11,.1.' ill 
Ihi!-! I"'can) ~n a~ III ,It'lirin' 1111' Slalp~ uf tJ1f'jf'I'U\\"PI'~ tn p,"f'\,{'fll ~''''lIJlIII

''''''y ""i""i~II1," II. II. ,'""r. 1("1" !illl. HOlt. r:""I!., lsi ~'·S"., ';11 (1!1·li), 
I."I~, lIi"1. !i';!. A,·,·",·,lill!!I ... , I'''''i!''('ss n"d .. d § I·llh, I" II ... Ii"nl hill. 
uhi«·". a~ f'lIadt'(1, f·"\I' ... ·~~I~· "1"f·~f'I·\·f'~ fllP :llIthol'il.v oftlu' St:llf'~ In l·f'.I!II-

1:01 .. ""i""·H,",,·il~' "1!""""lI'''I~, jlll'llIIlilll! 1I1f' ,I''' "f rllll"~ ('"III','If',1 r .. "nt 
""lplll~'f'fI!o' pll1~U:lI1t In !-alf'h nil ngTf'f'Il1PIlt. Sfl~ Tid,,;/ ('/(trkff ", !'rlll'~. 
"""'''11''''. :~j:~ , '. ~ .. :11 if, 1-;!i~. J\f;my Sf at fl~ ill fruo' hnn· impn:.;r-fllimit:1-
tjl1,,:-: IItI Ow !lninn ~f>rllril." :IJ~I"fIf'mf'1I1 ~ II!:It m'" pt·."rniq,f·cl ill I.hpj .. .illri~fli(·

I hll's. S .. ,· ~ I'. M,".,.i., 1'1 ... 1,,·\,,'I"l'illl! 1,:011111" 1..:011' l:m'-I:I!12 /2" ("I. 
1!'~:l1. 

• • 'f' .. ~. " , . 

"'jllj\J""I(:i\TION:-; WOHKEIlS ". In: ' 1\ " , 
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IIt,PR, R<'e, ". 1/ .. Fi".~f Nnfional 1I1nill/"/II1I'"'' ('fI'·/'. \'. 
Nl,flH, 4:,2 H, ~, filiri, (iRri, n, Z{ Hfl1'll); H"i/rlll,,1 1'l'(Iill"''''' 
\', ./n('I",~"'"lil1(' '/'('I'",il1nl en." ~f14 U, S, :':li!I, :l~:l (J!lIi!!). 
ThuR, pnl'lllJ<.>l!l hC'tw('en § R(a)(3) and § 2, Ele\'l·nth. "Iil·;p all 
parallels hetw<'l'n the NLRA and the Railway Labo,' Art, 
llhould be dl'awll with the utmost rare anrl \\'il h full :nnll'~
np~!l of t.he .liffcr'(,llcl's between the !ltnl III IlI'V ~('i1('/11I'~," . ' - . " 

C/I;('(/f!IJ & N, W, n. Co, v, rl'mi!lportntirJII (lllii/ll, 402 11, S, 
570, fi79, n,ll OH71), Contrary to thl' mf1.ifll'ity'~ COIlI'llI

Rion, a.lltf', at ;:'0, t.he twoproViRion!l were not horn f)f the.' 
"flame concern!ll'''; in{leed, they were born of ('ompet.illg ('011-

('ernR, ThiR COIll'\.'R inter'pretation of § 2, EII'\·enl h, t hp,'C'
flll'p. pl'O\'ilteR no !lllPPQl't fol' ('onAtrlling §~Iall:l) in :t f:t!'hillll 
inl'oll!listpllt with it.~ plain language and legiRlal h'l' hi~(o/'~'.'· 

The conRiclel'lltionR that enubled the COlli'!. 10 ('ol1('h"l(' in 
8tl'('('f, ::lrl7 U, R" at 7nO, that it is "'fairly J1()A~ihle'" anrl "(,11: 

til'ely ,'el1llonable" to read § 2, Eleventh tn )"'II~r."ih{' unillll· 
RecllI'ity agrel'mentR requiring uniform pnympllt~ f,.om :111 
hnrgaining-unit I'mployeeR are wholly ab!-lent with "P~PPct. til 
§R(a)(~l. In St,;(,f'f, the Court lltrellRed the fact Ural f/'l'm 
1!121i, wl1('n the RLA was firRt enacted, until l!'r,1 \\"llI'II §2, 
I':I('venth all~umell it.A prellenl form, that Ad I'l'IIhihit ,,01 :ill 
fO/'lnR of unil)l1 !l1'('ul'ity anll declared a "!>"lil',\" f)f (,Ol11plpl I' 
frerelom of choicf'. of employees to ,i.oin or not to join a tlllillll," 
'"id, R.v I!lG1. ho\\'evel',.Cnngre!>R rerogni7.('r1 "tllf' ('XI'f'Il~f'~ 
and hU,.!lpnA inc'IIITPI\ by the IInion~ in the ncllJlilli~( ral illll or 
U1I' I'nmplex s{'lwnw of the [RLA I," ~lj7 t 1. S" :It j!i I, Th .. 
PIl"pl)~(,:I;h':u]('prl fill' amending the J{ LA ill 1 !If,1 to :lIIlhllri7.!' 
IIniol1-fwrurity ag,'pementR 1'01' the fin;t timp ,,"Il' "f 111' .. Iillli· 

I! Thf' di~:-:('nt ill (It .. Ol"jJrin:t1 pnl1('1 (leC'i~if)n in I hi~ !';I'':{' :l!'!1l'lll'ri:ll"ly pi, 

"""",,,,: '" r I hI' Il'l!i"lnl h'(' p""pn~p~ "phind § HI a II :11 111101 .~ ~, EII'I" 1'11110 11'1.' ... • 

id"l1l il'nl, ""I' 11'""1,, "X ,1f',·I. tnnt I t1ii~l (olUi ill SII"'f'I 11'''1010111:''·'' I""h.·" t" 
II", NI.HA r""j!'lIj"lHlI'" in illiprill'etinit ~ 2. F.1(,\'pllth, '1'10,· SIre"I "pilOi"". 
""WI'\''''·. ,I"I'~ IIf11 ~h(njfirlll1tly /'("y fill 01' "i~('''~' "it""" Ih(' NI.I:A II,. 

§H'al':n. '11I"te'~"'i it 1;lr"~I'" 0/1 thp 11i~li/1rti\'1' r .. nllll'lu, "flhl' 1':lil .. ,,: .. 1 '''' 
",,"I.,'y 1111,1 I hI' HnihnlY "nhnr Act in con~II'"illl! § 2, EI"\"I'nlh." ii'; .... !!,I 
I lXi, '22(/ II'M '!I~r,1. 
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"nlio" of Ihp 'f,'PI' ,·i,ler1l ... • :~1i7 U. R .• lit 7(;\' Giv('n tlmt 
hacl(WfluIH1. the Court waH \)("'1111:1111',1 that it wa~ po~~iblp tn 
cllllch"l(' tll:l!. "( :'IIIWE'1I~ dill Ilot !'ompletely aoanrlon the 1'01-
i!'), of full fr('l'llom of choicl' emhodi('rI in t.hp ... AI't, hilt 
I'athpr marl!' illl'llall~ 011 it for thl' limitpll plil'I'1l1le of eliminnt
illg the pl'llhl!'lTI~ createll hy the 'free "illl"' ... ' /rI.,::It 71i7. 

Th(' NLRA dllp~ lIot Rhat·p tI,P ItLA'H ImdprlyillJ{ poli!'y. 
whi!'11 pl'ol'('II(,II the Court.'~ in\.prpl'('tation of § 2, 1~le\'Pllth 
in Stl'rpf. Inllp('II, the hiHtol'Y oft.hp NLRA pnillt~ in the 111'
po~ite rlir('!'tion: the original policy of thp Wagner Aet W:I!' 
to permit. all rOl'm~ of llllioll-1I('ctll·it.y ag'·l'l'mpntll. anti RIIl'h 
agl'(>(,Ill!;,lIlR wpre r.ommollplar(> in 1\147. Thi'R. in enacting 
§ ~(a)(~), the 1!1-17 Co"gre~~, unlike thp. HI5 t COnwp.RIl, wafl 
not making inroilll~ 011 a \lotir)! of full fl'('eilmn of choic(' in 
orrl('r to !'1'1)\'ide "a Hppcific r(,~poIlRP," iff .. :rt. 7!ll, to ::I 1':11'
li('ul:!r p,'ohlpm f:rring unionR. Rather, t.he 1947 ;1111('1111· 
mt'Ilt.R tn § ~(:r)(~) w(>re Ilp~igllPII t.o make nn illronrl into a PI·('· 

('xiHtillg "oli('y of the :tb~olllt!;' fr(>('llom of private partir.s 
IInll(',· fpdl' ":11 law to negotint(> IInil)tl-Re('I,rit.y agreement.~. 
r t \\,::IR a "limit(>r1" inrnarl, rp!<Jlolliling to 1'11I'f:'flllly IlefinPl1 
:.hll!<p!< tlwt (~nllg,'p!<!, rIHlelt"l"rI harl ari!'pll in tllP union
f'('('urity :lgl'I'I'IlIPIII!': pI'I'mittl'd h~' (hI' Wagn!;'!' A!'t. TIl(', 
H147 Cong!'(>ss dirt lI0t I'n:tct § !-lIn U:ll 1'01' I h(' "~mn{' pur,,()~I''' 
as di.1 llll' I !I!i I Congrpss in pn:wl illg ~ 2, EII'\·f:'nth. Thp,·p· 
for", 1'llIlln.ry 10 Ih" COIII't'S "lIIH'ltlflioll, 1/1111', at 71i2, I.he hll· 
tp,· I'III'POSI', ""'imilllltinJ{ 'frf'f' I'irlc'rs,'" dO(>H IIlIt Ilictalp. 11111' 
1'0nstrll<'Iinn of *H(a)(!l), "pgarllI I'fl!lof itH impad IlnlJllI' (,lin
RIl'l 11'\ ion.of ~:!, 1':1('\'l'nlll. . 

III 01'11("'\0 1,,'1'1'('11111(> I.hi~ illP\'itahlr' COllrlllRioll, (hp COlli'! 
I'I'Iil'H 011 ""III:Ir\(S Illadl' hy II f,,\\' M"IJII,pI'R (If til(' Cnngn!SH in 
1'1111 I'! ing I h" W:) I :t1llf'l1Ilmenl ~ til § 2, 1~1(>,,~n\ h nf t h(> HI.A, 
whil'II \.II(> COlli" ('lIl1t(>n.IH ~ho\\' that th(; 1!1!i! C(lngrps~ 

\'j"\\',,d thm<1' 1I1lll.'lulrnl'nls :IS idl'nti(,HI to tlr(> llIll('lIdmellts 
thaI. h:ld 1"'1'11 111:111" to §R(a\t:~\ I,f the NLHA in l!t47.·· 81'(' 
",111', :,\ 7:,,;: SI'I' alst) 'III If' , at 7·lIi, 111111 n. 4. Hilt ('\,en liS· 

~lIming thl' ('·IIIII't'S \'jp\\'ofUw Ipgi~lath'e histol'Y of§2, Elf"'" 

('llll1l1IUNWAT\oN~ WOH'\E!:~ ". nl:t"l, --.. 
Opinilln Ilr III.Ai·KMI·N . .I. 

t;'lIth is CII'Teet (and the legilll::ltivp mnt e,'ials rio IIot ,,11I'iolt!'\: 
impart the mell~age the Court re('ei\'(~R II). it does nol }'I'I)\' id,. 
SUJlport fo,' the Court'll strained' reaclin/! of § ~I a H:: I. I t ~ onl.\ 
PORRible rplevnnce in this cnlle ill to p\'id(,IH'p thl' I !I!i I (fJll 

gl'(,RIl' IIndel'Rtum\ing of u lltatute thnt pal'ti('ulm' ('ongl'I'!'~ did 
not ennrt. The relevant quelltion hen', ho\\,('\'P", i!' ,,'hat till 
1~47 Congl'PIl:-; intended by the Iltntut(' that if ell:l('t"II. "1111 
i~ well Reltlecl that • "the viewll of a ~lIhRPq\lP111 ('lIngl'('~~ 
form a hazardous ba~i!iforinferring til(' intl'llt nf :111 l'al'!it'l 
one. "'" Ullllllello v. Ullifed Sfnfe.~, <j(i4 !,f. R Ifi, 2fi (I !I~:fJ. 

quoting .TcHrrRo/l C01lllt!l fllm'/l/aN'lIli,'", ;\.~.qll: \'. AMmll 
[,nho/'llfO/·if'.'I, 4GO U, S. 150, 165, n. 2i (I()~:H, in turn quoting 
Ullifed Sfnff'.'! \'. Price, 361 U. S. 304, :11::l (J!)IlOI. S(>e ;t1~1I' 
Ullited S,ntr.'! v, Clm'k, 445 U, S. 2:\. :1~, 11. !I <1!I~OI. It 

"Th(' e"UI" ",·p.r~talE's the rlm'i1r ofwhal Wa' "aid ;lh .. 111 ~ ~,,,,,:(, "'h"" 
§2. E'!'\'('nlh Wll~ Ilme",'e.' in I!lM. A~ lh,. (',,'n·t'. n·";I"li .. " .. ( \"~"i",,, 
.Iat,.mf'nl~ I'(,n"ct~, the extE'nt to which Ihl' I!I"I ('nlll1'1''''' ':'\\' il"!'I( ,.,,
I!l'afting IInlo Ih(' RLA term~ iriPII/il'nl, in ,,11 1·"'pI',·ls. , .. II", "'rn" ,,( 
§ Rfa)(:ll i. III1PI'rtain. See nll/p, III j,"i-j·li. n. I. Till' "I'",:rrl" ",.., .. "I,. 
~Plt(· .. al c'n01n1f'nt~ nhnut th~ ~imBHrity of HlP Nl.f·!A lIf1ilJn-~t'('III'ity prn,-i

~ioll!o'. l'aHl('I' thun (l'xplicit ('om)J;lI"i~inn~ nf §!-((a1t::1 with fill' pl'lI,·h:illn..: ur 

til(' HLA. "'"1' f'xllnlplE', f;pnator Taft t'xplail"''': ,,' II ,,1"fpcl. 1 h" hill ill~""" 
inlhp rnilwny ,nl'rliatilln law rrllllll .• //hp r.mel j"""·i.i,,, •.•. . ,"./,,,. ".< IIII·!I.tiI. 
flf the Tnn·llm·lI!'y law, ~o Ihal Ihl:' c"nllililln. ""j!nnli"g 1111' ""i"" ,,,,,,. 
:11111 I hI> dlf"·II·,,rr m'E' carriell intn I hI:' !'f'lnl ion" I"" \I'pI'n r"i "· .. ,,d ,,,,i,,,,, :u,,1 
thl' "aih'm"k" !Iii Congo H!'c. [li2'ij n!l:dll fl'ml'hn~i, :1,)'1,·,1,. ~"" :.1,,,. 
I'. fl., H. (C' HI''': N ... 2>111, Rl~1 Cnng .. 2., Sf'", ... , II!I~,,,, '~:!. EI"\"'I'11r 
:tllow~ nJ!"f'I('ll1f~Ht~ "nf:t rhnrart('ll'" prrmitt('cl ill ~ ~1:1I1:~)t: ~Jti f '''Ill!'. H,·,', 
linw 11%1) II'I'lIIarll~ of n"p. B,'r!m" .. lhl I~2. I-:I,·\-,.,,11r "~"·"d>· I" r:ril. 

1"IlI"~ ":. "rill"i"I,," .'mh .. di"d in § ~faH:IJI. I·:'I"'.-iallr \1'1"." il i" .. ,.n", '".' 
h('t'f'd thai {:IIIIl!'I'f'~~ wn~ #'.I·I,'I"[;"9lo IInifJlI~ in I Ill' "aih'lI:1d illd",t J'Y ",,, 
allth'll'ily I" ""tp,. into Ilgre"m!'nl~ fill' whirh 11,,·.1' ''''"\·i"",, ... ,,,,,1 '''' :rn 
'Ih"rily, wl ... I·l'n. Ihl' 194j Conwe •• hnlll·p.cil"h·" atll h"I' i7.:1 I ill II r .. ,' ",.rr":,ill 
ki",'~ of l"'illl1'~I"'III'ity alCl·pemp.nt •. · Ihl' i",,,,,rl "f ,I"·,,. "al '·n"'111. i, 
amhilCll"II~. T .. hlll'row II phra~p f,."m ,hI' In:ij" .. i'.I'. I ",lIi,,1-; il (:r" ",(,,1' 

lin" fa.' m,H'(' a\l"I'olll'iatE' III clln.t.rup § R(:.":lI ill lighl ,,( il," I:"'I!II:'~" ,,,,,I 
. I"j!i.lativl' hi.IOI'.v, "than h~' rll'llwing inrl'rl'''''''' fr"m" :lm)'i.I!""'" <I "I,.· 
nll'l1t~ mwl,. hy Ml'm\)el'l' of n 'ate.' em.g,'pss ill ."11111'1 illl! a rliff'·'·",,1 ,I at. 
1111.'. Atllp, al j!'i!i. 
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would "surely come as a sUl'l)l:ise" to the fegislatorlS wlllJ l·lI. 

acted § 8(a)(3) to learn that, in discel'lling their intent, lh., 
Cou/·t listens not to theil' voices, but to those of a later ( 'UII' 

!,'l'ess, Ante, at 756, Unlike the majority, I am unwillillJ.: 
til put the 1951 legislators' words into the H.l47 legi!;lalol':" 
mouths, 

The relevant SOUl'ces 1'01' gleaning the 1947 Congress' inll'lIt 
are the plain lanbruage of § 8(a)(8), and, at least to the extellt 
that it might reflect a" clear" intention contrary to the plaill 
meaning of the statute, the legislative history of § ~(a )1:11-
Those soul'ces show that the 1947 Congress did nut inleu'! 
§ H(a)(3) to have the same meaning the Court has attribut •. ,1 
to § 2, Eleventh of the HLA. I therefore must disagn't' wit II 
the majority's assertion that the Court's decision in Sln'l'! i,
"colIll'olling" here, See ante, at 745, 

III 

In SUIll, I conclude thaI, in enacting § H(a)(3) of the N LilA, 
COIIgTeSS did not intend to prohibit union-secUl'ity agt'l'l:' ' 
lllellts that require the tellder of full unioll dues andstalldanl 
union initiation fees from lIonmember employees, without rl" 
g'~U'(1 to how the union expends the fund::; so collected, III 
finding controlling weight in this Court's iliterpl'etatiunof §:!, 

Eleventh of the RLA to I'each a contrary conclusion, lh" 
COUtt has not only eschewed our well-established methuds IIf 
statutory construction, but also interpl'eted the terllls or' 
§ H(aj(:J) in a manner inconsistent with the congt'essional Jlur. 
pose c1eal'ly expre::;sed in the statutory "language Hnd alnJlI,\' 
documented in the legislative history, I dissent, 
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This letter set8 forth the Justice Department's comments on 
the Ilmtlln";m~nt: cO Q. 12!1.~, the lii!c:nate CClmpllign F.Lul:AnCe Reform Act 
of 1996, reported at CongrRBsional Record SUlC, (June 20, 15196). 
Al t:hr"l1lcrn WI;! believe that the fundamental thruloiL ut the bill i!l 
con~titutionally sound, we suggest below how ~he bill might be 
s::1-Teoncrt:.honGd ;l\g.d.ngt: pot=.cnl;.iCIIl cQn .. titut;:;i. ... ncal chil11enge. 

Zl prior v,.,:sion of tho bill "'t11.11~ h$vt! I;rea~etl any 
e~penditure for express advocacy made by _ person who had advised . 
R candidata Dr a.eandiQ~tete agent" on ~uy i;l.Spsct ot the 
campaign, including whether or not to run, as a contribution and 
th.rQforllll r:ubjeet: t.o a (:l,OQQ li.m.i.t. e .. "ca'.ule th;11j1 prov1s1on 
would have covered expenditures that ~re truly independent, it 
ra:l,eed 88r10\,\0 oonlllti tut10ne.l COl'),C~.UU:l. ~ BUclslav v. Val.eo. 
424 ~.s. 1/ 3'·59. Section 241 of the current, amen~ed Version 
is a 5lubliltantial improvement: ~n thrILL .11. (mly would. apply to 
expenditures by individuals who had provided ftlllignifioant" 
advicfOl. We bcl:'eve that allY :L"emdllul.uy const1 tutional COnOt!Jrns 
can be 4voiQ~d by fu~ther claritying that the provision applies 
only whero it is valid to p1·~.\.llll'" U'"-t IUl expendi.cure was 
coordinated with a campaign. 

602:10 HOney 

Under section 221 of the bill, "persons" (defined broadl~) 
whQ were: not polil;;!.cal paz:tl' \;ummJ.ttees would be requiX'ed to fUe 
a report for di8bursements aggregating to S~O,OOO and an 
additional report for eveLy H~ditional a99re9~eion o~ $10,000. 
This requirement would cover Q1sbureements that ~might affee~ the 
outcome of a federal elt!~Llvlllt but ooes not cover ftindependent 
expenditures" (~xpre~e advocacy regaroing a specifiC candidate). 

In Buckley, the Court ~pplied strict $~rutiny to a 
d~oclosure requirem,nt b~u~~~e the court recognizeQ that 
rQquiring ind1vidual. and groups to identify themselves could 
chill. r>rotec::ted epeec:h dlllIl I,UII8ociat.1or':l. A1~hou9"h. the Court 
upheld a requirement that individuals and groups file reports 
dicol.oCll1ng theL=- inc.ependt!U1L ~xpend1t.ures, it indicated that the 
governmental interest in disclosure would not, be sufficient where 
the expenditure W'tl.e not m.u~ ~~ressly to advocate a 8peoifie 
r$eult in an election. Id. at '6-82. The expenditures covered 
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by thi. :provision of the bill, hy ri .. fi n.1.tion , WQuld not inolude:> 
express ad~ocacy regarding the result of a specific election. Wo 
believe th~t the concern the r.~lIrr ~v.pr~ssed would b. alleviated 
if the bi~l we~e amenaed Co make clear that no portion of the 
re~ort that identifi.. r.hp. p~r~on ~ho mAdv the d~e~UrDOmQnc may 
be made public. 

In addition, the phrase "[disbursements that] might affect 
the Ol\teoma of a £",tIJ"r,., II'lll'l!'t:ion" mco.y be attacked on vaguene •• 
grounds. ~ BYckl,y, 424 U.S. at 39-44. We therefore suggest 
that this phrase b~ g;vP." ft 8p.~ific definition that provide. 
clear notice to anyone who talls witbin its ooverage. 

S.lf-Identification 

B:d.eting law :c;-equires that every "general public po11tieal 
a.dvert~"lll\m"'T1rJ" that! inol.l.1do6lt eit:hor oJq>rtlotl advQcacy 0: the 
election or defeat of a oandidate or solieitation of a 
cont.. r; hllt i nTl mU5It .1'i0 identify the candido-to or other pel.-aol1 02: 
entity who pa1d for the advertisement and, 1: the advertisement 
i9 1JlIr.hnri Ir.p.d J:,~, It candidat., muet dicel.oc;rc the aul;.hor1Z1atJ.on. a 
U.S.C. 441a(a). Section 302 of the bill would define further the 
fnrm nr thia c.lf-ioenti£ioation. 

, 
ls ft~pli@d to'expreee GdvocaQY, wo ~Qoogni~e, ~~ did th~ 

court in FEe v. 2Mryiyal Education Fund, 65 F.3d 285, 295-98 (2d 
r.1~. l.995). that aub&tantial argumontQ might be m~de that the 
e~lsting law a~ee not Burvive McIntyre V, Onio ~le~tiona Comm'p, 
115 S. Ct. 1511 ll.~gS;).1 The v:lH.di~y Or inv~lidit:y of th", 
amendmBnt~ pro~oeed in S. 1219 that further define the form of 
th~ idQntif1cation equally dcpon~ upon the v~lidity O~ iuvdlidlLy 
of the ex1sting statute. 

In addition to amending the law governing the form of the 
~Ql.f-1dentification requirement, D. 121~ would eatablitill 
.dditional requir~mente. Section 302 of the bill would require 

In MgIntyr./ an inQ1v1du~l dietr1buted hanQb111~ 
expretoll:ling opposition to a local referendum to increase the' 
school tax. '!'he handbilla did not disele •• t:h. id.llLlLy ... f their 
author as required by Ohio law. The Supreme Court held that the 
Ohio law plaOeld D. Q~/3ItGntial burden on epeech thelL 111::3 at tile 
core of the Fir~t Amendment'. protection and that the State's 
intereet in avoiding fraud and libel WAI!! not .ufl.i..<.:.i.. ... ul,.. eo 
sustain the self-identification requirement. The Court, however. 
noted t.hat. tho CQ./i1IC invol.vec1 only the die!tributivu u.f h.mdbille 
in a local i08ue.based election and expre~~ly declined to reach 
thea quQe::tion of whQ1:h~r, and 1:0 ""h6.1: extent. its hulull1~ w"'ut~ 
ap~ly in the context of advocacy expressed through mats media 
¥6sarding a ~.d.ral. cand~~~~o olection. ~~. at l~14·L5 n.3, 
!d. at 1524 (Ginsburg. J., coneurring). 

2 



1D:202-395-3109 JUN 25'96 9:18 No.008 P.04 

that: (1) printed C'!ommlln; r. .... t ie>nG fin.nQed by J.ndepcndcnt 
expenditures inclu8e the p~rmanent ctreat addrSS8 of the person 
or organizati~n t.h~r Daid for the commun1cationl (2) ~roadoa.t O~ 
eablecast communications that are paid for or author1zed by a 
candidar.~ ;nr.'lln~ ~n audio 8ell-identJ.tio~tion that 15 rasa by 
the candidate; and (l) any televised broadca.t or cahlecast that 
iR ~_;ri f~r. by A canQ1date include, next to the written selI
identification, "a clearly identifiable photographio or simila~ 
imftQA nf the candid.~ •• " 

A •• umin~ th.t S. 12~9'" broadened .cope of required ~~lL
ident1f1cation can withBtan~ legal attack under MgIntyre 
(~~~~u"QQd pr~viously), the additional .cqui.cment~ as ~u !u&m 
raise other constitutional concerns. By requiring ehos. making 
1nd@r,ulmdent expenditure. eo publj,gize thf!i.:.:- permal"lel)t I::ILLf;lld1; 
address an~ forcing oandidates literally to speaka or to make an 
~~~41:a.ran4., oaon of i;holtlo rQqui>:"cmcnt .. plQ(;ce II b1,\.l1cu un :fpeech 
at the co:t"e of the First: Amendment's; protection.·' If these 
requirements plaoe a cuhot~ntiCil bu%"den on Pl.-otco:.:l.tsll I::Ipllech and 
do not materially advance a governmental interes~, the provision 
would f,,:11 to paee eonctd.tut;:Lonal. ec:r\\t:lny.· CQl19La ... " .llou1d 
en.~re that this standard ie met. either by advancing a 
c::onec:l.t:utionally legitimate a.nd Clufficiently st~ou!d y(Jvernmen~a1 
interest or alleviating the burden on protected apeech. 

OUt-of-State Contribution. 

Sect~on 101 of the bill se~s a limit on out-of-state 

Z We do not doubt that, if .elr-ld~llLlficat1on requ1remen~. 
are otherwise valid, a requirement that the self-identifioation 
on =. ~CllQviGJod ~d be :read ... w.ll 4I1ot w.d.1. I.tm on the screen 18 
also permiseible. iSuch a requirement would serve the pu~pose of 
oonvey1ng the ident:Lfication to SOUl~UUt:! who cU~ not happen ~o be 
looking at the telev1sion screen during the four seconds that the 
idcnti£ication ie requ:i..:a:-.ci ~.;. flpp ... ",,,,. 'I'be doiat1noC 
constitutional iS8ue arise, where a specific individual. here the 
a:mdidClta, im required PC1-lJolldlly Lu .l:liItlU chs :!."-eneltication. 

3 00 ... , e s .. ~i2-ey v. NtIIL.j,yo •• l hd'o or the Bling, 487 U.S. 
78~ (1988); Wooley v. Mayn'rd, 430 U.S. 705 (1977). 

iA4 McIntYre, 115 a. Ct. at 1522-3~; Buckley, 424 U.S. at 
3!> S!I. A eourt: misht, i.e CUl1y.r:I:!I:U:t tail.do to advance a Su:tt:101ant 
interest, b8 inclinea to credit the inevitable argument that the 
bill 1:;, an o.ttempt tQ prl!:VQJut.. t,:iiJJc,lJ.dates from broadcasting 
"negativen ad:.. Congre •• mAy not en",r;t J:"cSJUlations that are 
ai.med at! t!he IIIUppre8s:i.oJ·J uC ",p~",ch the oontent: Of which Congr ••• 
deem. distaBtef~l. See. e'a" 80seQberger v. RectOr & Visitors 
9f the Uniy§r;~ty of Vir9ipia, 115 s. C~. ~'lO, ~S19 (l~~~) 1 
Spei.er ~. Randall, 357 U.S. 513 (1956). 
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contributions to cBnni l"l"r,IOR who elect to paJ:'t.icipatliJ ~n thOll 
public funding system. The bill defineA allowable contributions 
as not. ;"r.'"r'!i"'g "~ont:ribut.i.on. from :Lndividualll :r:eoiding outeide 
the ean~idatets state to the extent such contr1~utionB exceed 40 
pflrC':I'!'H·. n1' f'.hp. ,,!]!]rIll'OAt:* a).l.owable cont.:-:i.bul;.j,ona tl rOCJ"'~ .... cd du".in9' 
the approximately t~o years preceding the Senate election. 

The bill would dlecriminate aga1net out-of-state 
~~n~~ibutor._ Whil. Duckley held tha~ ~hero io littl~ spoeoh 
'content in the size of a contribution, the Court did hold that 
1nh~r~nt in every contribution is a £tatemcnt of support that i. 
protected by the Fire~ Amendment. In di&cr1m1nating against out
~f-$tate contribu~Lon., the bill would p14g~ burden~ on the 
speech of citizens who do not reside in the same State 8S the 
~andidate_ As 8uch, the bill would tr1ggQr .omo level of 
scrutiny un~er the First Amendment, for "C1Jn the realm of 
priv~tQ gpooch or .HprQgg~on, gov.rnm~nt regulation may boe favor 
one speaker over another. n5 

speaksr-baeed r~etr1ccione dem~n~ etrict scru~lny anly where 
the 0pClakcar-ba'Uiad dicorim:Lnctoion 1" ):,,,, •• d on "the eommun:Lca~ivo:o 
impact of the regulated speech," Tux-nOt BrQadcasting SYI., Inc. 
v. FCC, 114 S. Ct. 3~~S, 2167 (1994), th*t i~, where the 
regulation "'arises in 50me measure because the communication . 
. . iD iteelf thought to bo hQrmful.'" Duckley v. yalas, 4;14 
U.S. 1, 17' (1976) (quoting united States v. O'Brien, 3~1 U.S. 
:ifi7, 382 (lg,a». Th\1Q, I3Itrict IIcrutiny 1. required where 1.11. 
prohibition or limit~tlon on speech is ~a8ed "on the identity o! 
ine.r .. ctc toh.::>.t QPol~o.men may r .. pr .... ent in public debatel:lvt:!L . 
controversial issues.' First Nat'l Bank of Bostog v. Bellotti, 
~35 u.a. 7'S, 764 (1~7a); accQrd Paci£ic Gas Q Elee, Co. y. 
Public Utilities Comm'n, 475 V.~. 1, 15 (1986) (plurality 
opinion) I Au~~in y. Michigan ChaMber of Cgmm •• ~e, 4~4 U.5_ 652 , 
657 (1990). In contrast, strict scrutiny is not required where a 
diOClrim1natory regulation i" b~eed on Bometh1:'lSf othe~ l.h<lu l.he 
communicative imp~ct of the d1sadv.nt~ged s~eech, as whe~e a 
opcnltor bt!l8ed :res~:riction is imposed because of .... b!Jo,!«k"'!"!il 
unique ability to comm~n1cate using particular physical means, 
~ Turner Droadgo'Cinq, 114 S. Ct. at 2460-5l, 2467, Q~ because 
of things the speaker has done in the pa~t unrelated to his or 
her speech, Bee Regon y ·has.t;lgn with Repl'tj!bM"Lp! lou, 4U. u_~_ 
540, 548-51 (1983). 

We believe that there are valid reasons u~related to the 
oommunicat:ive impact of out-of-state c:ouLLllJul.lutlll that could 
sustain the provision. In particular, we believe that the 

5 RQ4onberge~, 115 B. Ct. ~~ 251f, ~ Luk~wQQd v. Pl.1n 
pealer Publishing Co" 486 U.S. 750, 763 (1986) ("A law or policy 
p$:rmi~ti.ng commun.i~Qt:i.on in III Ct!!lrta:i.l'l TnClllnc;r; rVL" ~VII\t;! but not l:or 
others raises thQ .peoter of content anQ viewpoint cen~orehip.n). 
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Qovernmcnt het:! " '''''gil:"imate intlllre&t iQ cee)(ing' t:o toet:er IIItrou~ 
ties between a Senator and the conetituancy he or $he is 
constit:llH nn.qll.y e'ommittad to repreDent. In upholding th~ 
in41v1dual contribution limit 1n Bugkley, the court noted its 
efr ... r:~. WAl!I !'tI~:t."e1y "to r.quire ci!lnc1iciClotce and political UUlIIlllJ.tteee 
to raise funda from a greater number of pareon$ and to oomp$l 
pp.npl P. who would oth6rwi8. contribute amounts grel!l.te1' Lllt(U the 
statutory limits to expend sueh tunds on direct political 
"""1'''~liIlIII:lon.· 42' u.s. at 22. We bel.lev<=, that t.hc oul..-v!-st.ate 
contribution limit would have essentially the same .ffect. It 
would mQroly r.quir. ¢and:id~to~ to build 21trol~gI:L 1...11:111' with the 
constituents whom they Are elected to represent. We also note 
~kat hQg~UQG o~ndidatoc ftQy ~cturn tQ each gut-or-~L~~e 
contrib~tor a pro rata share of the excess of the 40l limitation, 
the law doer: not neeeccorily require chat • l;:4IndlW:il..e ever ,refuse 
to receivA, wh~ch is to say associate with, a given out-of-state 
(!ontll':i.butoZ'. 

JU~!.4~Qtion ove. Le~al CU.Ll~D9 •• 

Seotion 10~ (b1 o! the bill. ...... ~J..;l li'Luv.l.,.h: to'hat: "[I;] h" unj,te<1 
States Co~rt of Federal Claims shall have excluaive jurisdiction 
OVQr any action challenging the c"IlE;l,;.i.1..1oI1..1utllllity or chs 
broaocaet media rates and free broadcast time required to be 
offered to !,ol!tioa.l c:a.Y1.<.U.dllt:.... "B\;iI,l"UDC the COurt: of 
FeQe~al Claims is not an Article III court, this provision rai~es 
liIe:l:'1ouc conQt:i.t:utional question" und~L AJ:'l,.lcle II I of the united 
S~atee ConBt1tution. 

The bill would vest exclusive power to adjudieate any 
ch~11c~gc to the bill'& broadc~8L Ldl,.~W ~nd tree time provisions 
if the ch~llenge were based on the CQnetitution, rsgardless of 
wh!oh ClOll'lpOnene. of t:he COllst:i.Lul..l. ... u I.he amen4eil bill 111 asserted. 
to violate. The validity of any provision that purports9ntirely 
to withhold jUl:'i8dictio~ to Ulvh:!w the constitutionality ot a law 
from both an Article III court an~ from state courts 1& seriously 
in doubt. ~~. Web't~l y O~e, 486 U.S. S~~ (~~ijij), 
Weinberger v. Salfi, 422 U.S. 749 (1975); Johnson v, Robison, 415 
U.D. J01, 373-'. (19'4). MUL'!:QVer, even It sectlon 102 (b) c:anbe 
read to preserve review in the Pederal Circuit or any other 
Artielt; :rrr appl!!ll&Lt!! UUuL-t, t:he prov.1.r:lon would •• taDJ.~flh that 
."the exclusive remedy in an action" b:r:ought under it is «[m] cney 
aamages, • rai:S;i.ng Lhl::! f,lutustion whether any court woU1.d have 
authority to .njoin application of • provision that the court 
concludes, foX' C:II.<Illl1V1..,. violates the Firat Ame:n.c!lmant. 
Accordingly, we suggest tnat the bill be revised ~o specify that 
Al.-ticle III "~-cYlt:lw uE constitutional error ~6 preserved, II au. 
Thom*s v, Union Carbide Agricultur.l Proda., 473 U.S. 568, 5~Z 
(l.90~). 1II11d th~1.. Lilt!! AL"~icle XII coUr1:S1 retain Authority to grant 
all appropriate relief. 

Ad;u.~en~ ho Oo~b~ibut1on Li~t 

5 
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Existing law imposes a $1,000 limit on the amount an 
individual may contribute to a specific candidate. Thi. is a 
general limit that applies t.O contributions to all cand:Ldatee, 
whether they participate in the voluntary public financinq Boheme 
or not. 2 U.S.C. 4'la(a) (1) (A)i ~~ Buc~ley, 424 U.S. at 23-35. 
Under section 105 of the amended bill, the limit would be 
increased to $2,000 for a candidate who participated in the 
voluntary public financing system if that candidate's o~ponent 
exceeded the spending limits of the voluntary system. The 
general $1,000 l1mit would oontinue to apply in races in which 
all candidates complied with the volunta~ limits or in which no 
candidate. complied. • 

This prov1s1on m19ht well be subject to Const1t~tlonal 
challenge. In a~,kl;~, the court held ~hat "[tJh« F~rBt 
Amendment deni.~11 government the Dower to determine that spendina 
to promote onets political views is ..• excessive." 424 U.S. 
at 57. Moreover, the court stressed that "equalizing" re.ourees 
i. not ft p~rmippi~le b~~ip f~r impooing root~~Qt~on. O~ bonefice 
in the context of Federal elections.ld. at 48-51. The bill 
arguably would run afoul of these principles and effectuate & 
speaker-based distinction that is baeea on the communicative 
impact of speech and that foroes a cand:Ldate to choose between 
not speaking in exceaa ot voluntary limit. pr triggering a hi~her 
contribution limit for hi$ or her opponent. If it does so, as 
discussed above. it would be subject to strict scrutiny and would 
naad to bQ narrowly tailorad to serve a compelling governmental 
interest. 

~lI!nt.inT'l 10fi 1I~lIn mtght: 01111 lnt.o 1'I'1~1It.1on'r.h~ vIl11"it:y n'f 
the 9. 1219's publio financing system. In Buckley, the Court 
"t-...-nr.lr r'lnwn m ... nci .. t-.nry Appml"ling lim;!" . ..:, hut: hfll!1d r.hillt: Fmnh limi .... F': 

could be made a condition of participation in « voluntary public 
f1n .. n~1ng RYRT".Am. Ry impoR1ng " Rt:,..int .... ...- 11'\9Fi11 1mPFII'I1mFlnt nn 
candidates who do not partioipate, a court may hold that 
pFilT'r.1C'l1pFilt'.inn in t:hfll Pllh1;C'l f';nltnr.;ng RYRt:lI\m iR nnt'. vn111nr.Rl"Y. in 
which case it would be unconstitutional. ~ Buckley, 424 U.S. 
!!It '511.-o:i9. WI!' wou1d hp. hl'lppy tn work wit.h r.nngrl!'~~ in l:"p.v1p.-w1ncr 
any propoGed findings of purpose or substantive rQvieion~ that 
miaht: addre-"" thP.IiI"l' ifilli1.1l?/iI, . 

Section 402 of th __ bill would peormit r.'lirl'!'C"t' IIppeal to thl'!' 
Supr8~e Court "from any interlocutory order or final judgment, 
dacraQ Dr order from any court rulino ~n the eon~titution.lity o£ 
any provision u of the bill. Section 402 would ~equire the 
Supreme Court to ac~.pt j~ri~diction ~nQ expeQit. the .p'pQa~ if 

~ ~ Pacifig Gas' Electric V. Publig utili. Cgmm'n, 475 
tT.S. ~ '1SU~I.:) (I'hl,.~Hty); Mjom1 Hcmld PnhUAh1nn nn. v 
TornillQ, 418 U.S. 241 (1974). 
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it had not ruled on the iesue prev1ously. We Oppose this 
provision. 

'I'h~ 1ntermecUate courts of appe.al oorrect II. laX'9'8 number of 
legal errore tha~ do not involve fresh pOlicy.determin .. t1.onSl or 
important 18ga1 issues and therefore, need not reach the Supreme 
Court. In re.ol viq.g these issues, the several 'OOU'l'"t.... of app .. ",1 
free the s1nSle Supreme Court to use its limited resources to 
review carefully and tully those oases havino th~ grp~t@.t impace 
upon our society. Where the Supreme court accepte a eaae for 
review, lntermed!ate appellate courts serve ~hA ;mp~rtant 
functio~ of clarify~ng chs issues for ultimate resolution. 

To require the Supreme Court to eon~ider each of the d1verse 
conetitutional challenqes a oreative mind coulrl l~a~ agRin.~ the 
bill would render every ~18pute a dispute of constitutional 
dimenllion. It would put before t.ne SupremA ~lIrt an unknown 
number of issues having little imp~~t and very obv10us re.ult. 
~on8ide~ation of these issues would delay n'l'" fnr~clOG. 
consideration of i.sues naving much more significance for the 
Nation. 

Thank you for the opportuni~y r.n p.~pr~.G our view~. The 
Offioe of Management and Budget has ~dvised that from the 
standpoint of thQ Administration'A program, thera 18 no objeetion 
to the submiasion of this report. 

cc: Honorable Tom Daschle 
Minority LeanPor 
Un~ted State~ Senate 

Honorable John McCain 
United Statp.~ ~~n~t~ 

I 

Honorahlp. RII!'Il!! PeinO'old 
united Btatee senate 

Honor&ble F~ed Thompson 
Un; r.An .qt~te~ .'~.na1:Q 

S.1.ncerely, 
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Memorandum 

Subject Date 
S.1219, McCain-Feingold Campaign Finance Reform June 12, 1996 
Bill 

To 
Andrew Fois 
Assistant Attorney General 

From ~ Randolph Moss n 
Deputy Assist nt 

. Attorney General 

The following are the comments of the Office of Legal Counsel 
on S. 1219, the Senate Campaign Finance Reform Act of 1995, and the 
statement of administration policy on that bill. The bill would 
establish a voluntary system that would grant benefits to 
candidates who choose to participate in return for their commitment 
to adhere to a variety of restrictions on their fund-raising and 
expenditures. The bill would also enact a variety of generally 
applicable regulations. 

I. Generally Applicable Provisions 

1. Independent Expenditures by Associations: The bill would 
ban contributions and independent expenditures' by anyone other 
than an individual or a political committee. A political committee 
is defined as a political party or a committee of a political 
party. ~ S. 1219, § 201. The effect oE··this provision, then, is 
to ban independent expenditures and contributions by all political 
associations other than political parties'.' Id.a. Under current 
Supreme Court jurisprudence, the ban on independent expenditures is 
unconsti tutional. 2 -'.' .. 

1 An independent expenditure is defined as an expenditure 
that is made without the participation or cooperation of or without 
consultation with a candidate and that contains express advocacy. 
Express advocacy, in turn, is defined as an expression of support 
for or opposition to a specific candidate or group of candidates or 
to the candidates of a specific political party. S. 12319, § 251. 

2 The ban on contributions by associations also raises a 
constitutional question, but we. believe that this ban can be 
justified as an ancillary measure that enforces the limit on 
contributions by individuals that the.Court: upheld in Buckley v. 
Valeo, 424 U.S. 1 (1976) (per curiam) .' Individuals remain able to 
make contributions up to the statutory limit. The ban on 
contributions by associations merely prevents an individual from 
exceeding the legal limit by making unearmarked contributions to 

. '. . 
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.' ... . ' .. 

In Buckley v. Valeo, 424 U.S. 1· (1976) (per curiam), the 
Supreme Court held unconstitutional a provision of the Federal 
Election Campaign Act that prohibited any independent expenditures 
in excess of $1,000, unless made by a candidate, a party, or the 
institutional media. ~ at 19. The Court concluded that this 
provision precluded individuals and associations from availing 
themselves of the most effective means of communicating regarding 
elections. In so doing, the Act seriously infringed upon speech at 
the core of the First Amendment and, therefore, was subject to 
strict scrutiny. To satisfy this exacting level of scrutiny, a 
statute must be narrowly tailored to the advancement of a 
compelling governmental interest. The proffered governmental 
interest in Buckley was the avoidance of actual corruption or the 
appearance of corruption. The Buckley Court upheld the FECA's· 
$1,000 limit on contributions by an individual to a particular 
candidate on the basis of this interest. _ ~ at 23-38. In the 
context of independent expenditures, however, the Court held that 
the anti-corruption interest was not sufficiently compelling to 
justify the limitation. The Court reasoned'that the potential for 
corruption through independent expenditures is substantially 
diminished as compared to direct contributions because independent 
expenditures by definition are not coordinated with the candidate's 
campaign and therefore could possibly .prove counterproductive. 
Thus, according to the Court, independent· 'expendi tures made on 
behalf of a particular candidate or in opposition to that 
candidate~ s opponent are unlikely to be an effective means of 
currying favor with the candidate. Under this holding of Buckley, 
the proposed ban on independent expenditures is unconstitutional. 
~ id. at 19, 39-51. 

Even if the Court were to accept that the anti-corruption 
interest is fully compelling in the context of independent 
expenditures,3 the specific proposal in the MCCain-Feingold bill 
would be unconstitutional. The bill would continue to allow 
unlimited independent expenditures by individuals with the means to 
make them. It would only deny individuals of more modest means the 
ability to band together to engage in effective advocacy. The 
bill, therefore, significantly infringes the right of individuals 
to associate in order to express their political views. Because 
the right to associate for the purposes of political expression is 
a fundamental right, the bill's distinction is valid only if there 
is a compelling interest in ,differenti,a~ing, between independent 

associations that the contribut'or regard~ -as' likely to make a 
contribution to the contributor I S favored' candidate. See ilL. at 
38; see also Gard v. Wisconsin, 456 N.W.2d 809-, 820. (Wis. 1990). 

3 The Supreme Court nha [s] , consistently held that 
restrictions on contributions require less compelling justification 
than restrictions on independent spending." FEC v. Massachusetts 
Citizens for Life, 479 U.S. 238, 259-60 (1986). 

2 
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expenditures by associations, on the one hand, and by individuals, 
on the other. See generally Eu y. San Francisco County Democratic 
Central Committee, 489 U.S. 214 (1989): NAAcp V. Button, 371 U.S. 
415 (1963): NAACP V. Alabama ex reI. PattersOn, 357 U.S. 449 
( 1958). We are aware of no reason to believe that independent 

- ------: -- -expendi tures 'by associations present a greater potential for-aet1:lal-- - --
or apparent corruption than independent expenditures by 
individuals. ~ Buckley, 424 U.S.at~ '49,:U~The First Amendment's 
protection against governmental abrid9rtlEmt of free expression 
cannot properly be made to depend on a person's financial ability 
to engage in public discussion., .. ). 

• ••• ,. :.~ c, ' ... ! ~ I- ", 

This was the Court's ruling when it 'addressed a more limited 
form of the proposed prohibition. See FEC v. National Conservative 
Political Action Committee, 470 U.S. 480 (1985) ("NCPAC"). There, 
the Court assessed a statute that prohibited all PACs from making 
independent expenditures to further the election of a presidential 
candidate who accepted public funding. l.!h at 482. The Court 
ruled that "[t)o say that their collective action in pooling their 
resources to amplify their voices is not entitled to full First 
Amendment protection would subordinate the voices of those of 
modest means as opposed to those sufficiently wealthy to be able to 
buy expensive media ads with their own resources." l.s;h. at 495. 
Therefore, the Court applied strict scrutiny, which the statute did 
not pass because the potential for corruption from independent 
expenditures is diminished as set forth in ByCkley. ML.. at 487-98. 

2. Contribytions Made through Intermed'iaries: The bill would 
provide that, if a contribution.is made,thrdugh or is arranged by 
an intermediary or conduit·, directly' ,6r indirectly, the 
contribution would be attributed to the in~e,rm~diary or conduit if, 
inter alia, the intermediary or conduit is' (1) a political 
committee or party; (2) a lobbyist or foreign agent; (3) a bank, 
corporation, union, or partnership; (4) or "ah'. officer, agent, or 
employee of (2) or (3) when acting on behalf of such person or 
entity. S. 1219, § 231. 4 This provision raises serious 
constitutional concerns. 

Constitutional concerns would be raised if "arranging" for a 
contribution were construed to include communications or other 
actions that resulted in encouraging others to make contributions, 
because this would impose a significant burden on the right of 

4 This provision would operate by attributing contributions 
made or arranged through an intermediary or conduit to the 
intermediary or conduit, who is subject to'the general individual 
contribution limit of $1,000. Thus, one:of,the·listed conduits 
could not nbundle n contributions from other individuals to the 
extent the sum of those contributions and the intermediary or 
conduit I s personal contributions exceeds.$l:,O"OO . 

3, • ~ .I " 
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association. The right of association is designed to allow 
"individuals of modest means [to] join together 1n organizations 
which serve to 'amplify the voice of their adherents'" and to 
engage in effective advocacy. NCPAC, 470 U.S. at 494 (quoting 
Buckley, 424 U.S. at 22). Associations that are formed to advocate 
the political beliefs of their members often also perform an 
educational function. That is, they inform their members regarding 
which candidates have supported the association's positions and 
prioritize those whose election will most benefit the association's 
positions. This process can be conducted and will be aided by a 
person who is a lobbyist or an agent or employee of a lobbyist. If 
this were to constitute "arranging" a contribution, it would strike 
at associational activity that is at the core of the First 
Amendment and as a result would be subject to'strict scrutiny. 

It might be contended that this provision could be satisfied 
by an association by segregating lobbyists from fundraisers and any 
other persons who communicate information to members of the 
association. If that were the statutory requirement, however, it 
would not pass constitutional muster. In a given association, it 
is possible, perhaps likely, that the association's lobbyists will 
be uniquely situated to advise the membership as to where their 
contributions will do the most good from the association's point of 
view. Even if an association could hire a separate staff to 
perform this function, the Constitution requires st,rict scrutiny 
where such a burden is placed on the right to associate. Again, we 
are aware of no governmental interest sufficient to justify this 
burden. See FEC y. Massachusetts Citizens for Life, 479 U.S. 238 
(1986); cf. FAIR Political Practices Comm'n v. Superior Court, 25 
Cal. 3d 33, 599 P.2d 46, 157 Cal. Rptr. 855 (1979) (holding 
unconstitutional a ban on any lobbyist serving asa conduit for a 
contribution as part of a comprehensive ban on all contributions 
made by lobbyists). 

To avoid these constitutional infirmities, the bill should be 
clarified to make it explicit that the regulation of contributions 
made through intermediaries- or conduits applies only where the 
intermediary or conduit retains ultimate authority over whether or 
not the contribution is in fact made. ' 

3. Contributions by advisers and emplbyees: The bill would 
exclude from the definition' of ,"independent expenditures" any 
expendi tures made by a person whb has couns~led the candidate or 
the candidate's agents on any aspect of.' the' candidacy, including 
whether to run, as well as expend.itures"by employees in a 
fundraising, fund-spending, executive or policy-making position. 
S. 1219, § 251(a). As a result, expenditur~s by advisers and 
employees would count as contributions and are subject to the 
$1,000 limit. Although some covered advisers and employees may be 
sufficiently familiar with a candidate's strategy to be able to 
make independent expenditures that are in essence in-kind 
contributions to the candidate, if read literally, the bill's broad 
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limitation on expenditures by all covered advisers and employees 
raises substantial concerns. To the extent the bill would sweep in 
expenditures by individua~s who offer passing advice and who do not 
have distinguishably greater knowledge of·a candidate's strategy 
than the general public, the bill would limit expenditures that are 
truly independent. The validity of any measure with such an effect 
is subject to serious doubt. See, e.g.i:·~ucklev, 424 U.S. at 39-
51. 5 :.. ..... 

Current law addresses' the issue'oi:';~,*pendi tures that are 
coordinated with a candidate in a·straight.forward manner: any such 
coordinated expenditure is treated as a contribution rather than an 
independent expenditure. ~ 2 U.S.C. § 441a(7). Although one 
might fairly presume such coordination where the person· making the 
expenditure is or has played a significant role in the candidate's 
campaign, this presumption is difficult to justify -- and would 
probably fail to satisfy strict scrutiny -- where the individual 
had only a passing relationship with the candidate or his campaign. 
Unless a court were to find that the broader presumption was 
necessary to enforce the coordinated expenditure limitation or were 
to adopt a narrowing construction of this provision, it would 
likely be held unconstitutional. To avoid the risk that a court 
would not so read the bill, it should be amended to require a 
showing of actual coordination. .. 

4. Soft money other than from pol i tical 'part ies: Persons 
(broadly defined) who are not political party committees would be 
required to file a report for disbursements. aggregating to $2,000 
and an additional report for . every adqitional aggregation of 
$2,000. This requirement covers disbursements' that "might affect 
the outcome of a federal election" but does not cover "independent 
expenditures" (express advocacy regardinga',s~cific candidate). 
In Buckley, the Court applied strict: scrutiny to a disclosure 
requi rement because it recognized that requiri~g individuals and 
groups to identify themselves could chill protected speech and 
association. Nevertheless, the Court upheld·a requirement that 
individuals and groups file reports disclosing their independent 
expenditures. ~ 424 U.S. at 76-82. In doing so, however, the 
Court indicated that the governmental interest in disclosure would 
not be sufficient where the expenditure was not made expressly to 
advocate a specific result in an election. ~ at 80-82. The 
expenditures covered by this provision of the bill, by definition, 

5 Absent a saving construction, the bill would also have a 
chilling effect on political speech. Individuals who might wish to 
make independent expenditures'would be required to forgo offering 
advice that they otherwise would have tendered in order to maintain 
their ability to speak out publicly. The' Supreme Court has held 
that legislation that imposes such a choice is subject to strict 
scrutiny. See Miami Herald Puhlishing·Co.v.Tornillo, 418 U.S. 
241 (1974). '~."" .. ;,' .. 

5 '. ~ .' 
". ", .. 
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do not include express advocacy regarding the result of a specific 
election. 

We note, however, that the bill would not require that 
individuals or groups identify t~emselves in making the report. 
Rather, only the fact of the expenditure need be reported. We 
believe that if the bill is construed so that those making "soft 
moneyft expenditures are not required to identify themselves, the 
concern that the Court identified in Buckley -- chilling effect on 
speech and association -- would not arise. 

5. Compelled advertisement identification: Existing law 
requires that every "general public political advertis [ement)" that 
includes either express advocacy of the election or defeat of a 
candidate or solicitation of a contribution ·.must also identify the 
candidate or other person or entity who paid for the advertisement 
and, if the advertisement is· authorized by a candidate, must 
disclose the authorization. 2 U.S.C. §4"41d(a). The bill would 
further define the form of this self-ideht1fication. S. 1219, 
§ 302. Specifically, the bill would require that printed 
communications make the identification in "clearly readable" type 
size in a box set off from the remainder of the text with a 
"reasonable of color contrast between the background" and the 
identification. The bill would also· require that any television 
broadcast or cablecast include the written self-identification to 
"appear[] at the end of the communication in a clearly readable 
manner with a reasonable degree of color contrast between the 
background and the printed statement, for a period of at least 4 
seconds." 1d.... 

As applied to solicitations, we believe that the self
identification requirement is constitutionally permissible. ~ 
FEC v. Suryival Education Fund, 65 F.3d 285, 295-98 (2d Cir. 1995). 
As applied to express advocacy, we recognize, as did the court in 
Survival Education Fund, that sub~tantial· arguments might be made 
that the existing law does not survive McIntyre y. Ohio Elections 
Comm'n, 115 S. Ct. 1511 (1995).6 In that case, an individual 
distributed handbills expressing opposition to a local referendum 
to increase the school tax. The handbills did not disclose the 
identity of their author as required. by. Ohio law. The Supreme 
Court held that the Ohio law pJ,.aced astibseantial burden on speech 
that lies at the core of the First Anlendmeht.'sprotection and that 
the state's interest in avoiding fraud and libel was not sufficient 
to sustain the self-identification requirement. The Court, 
however, noted that the case involved ·only the distribution of 
handbills in a local issue-based e1ectibn and expressly declined to 
reach the question of whether,· and to what extent, its holding 

6 The validity or invalidity of the amendments proposed in S. 
1219 that further define the form of the identification follows a 
fortiori from the validity or invalidity of the existing statute. 

6 
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would apply in the context of advocacy expressed through mass media 
regarding a federal, candidate election. ~ ~ at 1514-15 n.3; 
~ at 1524 (Ginsburg, J., concurring). 

In addition to S. 1219's amendments, to, the form of, the self
identification requirement, S. 1219, :;,woulq" enact additional 
substantive requirements. The bill would require that (1) printed 
communications financed by independent: ,expeI:lditures include the 
permanent street address of the person, .or, organization that paid 
for the communication, (2) broadcast, or,qablecast communications 
that are paid for or authorized by a candidate include an audio 
self-identification that is read by the candidate, and (3) any 
televised broadcast or cablecast that is paid for by a candidate 
include, next to the written self-identification, Wa clearly 
identifiable photographic or similar image of the candidate. W 

S. 1219, § 302. 

Assuming the validity of the existing statutory self
identification requirement and the amendments to their form 
proposed in S. 1219 discussed previously, the additional 
substantive requirements raise serious constitutional concerns. By 
requiring those making independent expenditures to publicize their 
permanent street address and forcing candidates literally to speak7 

or to make an appearance, each of these requirements places a 
burden on speech at the core of the First Amendment's protection. 
See, e.g., Riley v. National Fed'n of the Blind, 487 U.S. 781 
(1988); Wooley y. Maynard, 430 U.S. 705 (1977). We are unaware of 
how these additional measures would advanc~r,the government's anti
corruption interest beyond the ~re-existi:I'lg' :self-identification 
requirement and thus believe there is a substantial risk of a court 
ruling that the re~ulations. fail 'to';:adyal)ce ,a sufficient 
governmental interest. If these requireIrierits'place a substantial ........... _ ........ . 

7 We do not doubt that, if self-identification requirements 
are valid, a requirement that the self-identification on a 
televised ad be read as well as written on the screen is also 
permissible. Such a requirement would serve the purpose of 
conveying the identification to someone who does not happen to be 
looking at the television screen during the four seconds that the 
identification is required to appear. The distinct constitutional 
issue arises where a specific individual, here the candidate, is 
required personally to read the identification. 

S In addition, a court might, given this failure to advance 
a sufficient interest, be inclined to credit the argument that 
inevitably would be made by those who will challeng~ the amendment 
that the bill is an attempt to prevent candidates from' broadcasting 
Rnegative n ads. Congress may not enact regulations that are aimed 
at the suppression of ideas that Congress deems dangerous. ~ 
~, Rosenberger v. Rector & Visito:rs""gf the University of 
Virginia, 115 S. Ct. 2510, 251,9 (1995):;' Speiser v. Randall, 357 

7 , " 
.. : ... 

~008 



06/21196 18: 15 5'202 514 0563 . OLe 

burden on protected speech and do not materially advance a 
governmental interest, the provision would fail to pass 
constitutional scrutiny. ~ McIntyre, 115 S. ct. at 1522-24; 
Buckley, 424 U.S. at 39-59. 

II. Provisions of the Voluntary System 

Out-of-state contributions: The Senate bill applies a ·limit 
on out-of-state contributions to candidates who elect to 
participate in the public funding system. The bill defines 
allowable contributions as not including "contributions from 
individuals residing outside the candidate's State to the extent 
such contributions exceed 40 percent of .the·aggregate allowable 
contributions" received during the approximately two years 
preceding the Senate election. S. 1219, § SOL 

The bill would discriminate· against:Out.",:.of,..state contributors. 
While Buckley held that there is little speech content in the size 
of a contribution, the Court did hold· that inherent in every 
contribution is a statement of support that is protected by the 
First Amendment. In discriminating.·. against out-of-state 
contributions, the bill would place burdens on the speech of 
citizens who do not reside in the same state as the candidate. As 
such,. the bill would trigger some level of scrutiny under the First 
Amendment, for "[iJn the realm of private speech or expression, 
government regulation may not favor one speaker over another." 
Rosenberger, 115 S. ct. at 2516; see also, e.g., Lakewood y. plain 
Pealer Publishing Co., 486 U.S. 750, 763 (1986) ("A law o! policy 
permitting communication in a certain manner for some but not for 
others raises the specter of content and viewpoint censorship."). 

Speaker-based restrictions do not inevitably demand strict 
scrutiny; they do so only where the speaker-based discrimination is 
based on "the communicative impact of the regulated speech," Turner 
Broadcasting Sys., Inc. y. FCC, 114 S. ct. 2445, 2467 (1994); that 
is, where the regulation ", arises in sOIqe measure because the 
communication ••• is itself thought to be·harmful.'" Buckley v. 
valeo, 424 U.S. 1, 17 (1976) (quoting United States y. O'Brien, 391 
U.S. 367, 382 (1968» (quoted with approvaLin Turner Broadcasting, 
114 S. ct. at 2467). Thus, strict scrutiily'is required where the 
prohibition or limitation on speech is. ba!3~4 "on the identity of 
interests that spokesmen may represent ."in· public debate over 
controversial issues." Flrst Nat~ I Bank of· Boston v. Bellotti, 435 
U.S. 765, 784 (1978). Accord Pacific Gas '''Elec. Co. v. Public 
Utilities Comm'n, 475 U.S. 1, 15 (1986) (plurality opinion); Austin 
v. MiChigan Chamber of Commerce, 494 U.S. 652,657 (1990); cf. ~ 
y. League of Women voters, 468 U. S. 364, 383 -84 (1984) (ci ting 
Consolidated Edison Co. y. Public·Sery. Comm'n, 447 U.S. 530,537-
40 (1980) and.~ at 546 (Stevens, J., concurring». 

U. S • 513 (1.95 B) • 
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On the other hand, strict scrutiny is . not required where a 
regulation that discriminates among speakers does not do so because 
of the communicative impact of the disadvantaged speech. For 
example, a speaker-based restriction might be imposed based on a 
speaker's unique abili ty to' transm,it;;'.~communications us ing 
particular physical means', ~. Turner Broadcasting, 114 S. ct. at 
2460-61, 2467, or based on things' the 'speaker has done in the past 
unrelated to their speechi see,· e.g., RegaO- -yo Taxation with 
Representation of Washington, 461 U.$. !f40, ,54'8-51 (1983). 

We are not aware of the purpose th1sprovision' i.s meant to 
serve. We believe, however, that there are valid reasons unrelated 
to the communicative impact of out-of-state contributions that 
would sustain the provision. In particular, we believe that the 
government has a legitimate interest in seeking to foster strong 
ties between a Senator and the constituency he or she is 
constitutionally, committed to represent. In upholding the 
individual contribution limit in Buckley, the Court noted its 
effect was merely "to require candidates and political committees 
to raise funds from a greater number of persons and to compel 
people who would otherwise contribute amounts greater than the 
statutory limits to expend such funds on direct political 
expression.- 424 U.S. at 22. We believe that the out-of-state 
contribution limit would have essentially' the same effect. It 
would merely require candidates to buildstrqnger ties with the 
constituents whom they are elected to represent. We also note that 
because candidates may return to eac\l 91.l,t,-of~state contributor a 
pro rata share of the excess of the. 40'_,lim~tation, the law does 
not necessarily require that a:candidate:ever refuse to receive, 

. . - . "" ", .. : ~.:. I· . 

which is to say associate with, a giveh:'out'-'pf-"state contributor • 
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