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Juslioe Department Cormante on fSonatce Campailgn Pinance Reform

Bill, 8. 1219 (McCaln/Feingold Version)

Tha [Lullewing are comments on 6. 1219, the £enatse Campalgn
Finance Reform Act of 19985, and the statement of Administration
policy om Lhal Lili. The kill would establish a voluntary system
that would grant bensfitg to candidates who choose to participate
in return for Lhels couitvent to adhere to & variety of
restrictions on thelr fund-raiging and expenditures. The bill
would algo enact a varlety of yeuerally applicable regulaticns.

I. Generally applleable Pruvisions

1, Ltndepepdent Expapqltures by Aggoolatlons: The Lill would
ban contributions and irdependent expenditures' by anyone other
than an individoal or & political comtltieae. A poliLlcal comnmittes
is defined as a political party or a committee of a political
party. kee 8. 1219, § 201l. The effect ol Lhis provisiou, L, is
to ban independent expandituree and contributions by all pelitical
associatidns other than political partias. Id., Under curreul
Supreme Court jurisprudence, the ban on independant expenditures is
unconstitutional.? ,

In Bucklegy v. Valeo, 424 U.5. 1 (L276) (pexr curiam), the
Supreme Court held unconstitutional a provision ¢©f the Federal
Election Campalgn Act that prohibited any ilndependent expenditures
in excess of 81,000, unless made by a candidate, a party, or the
institutional media. Id, at 1¥. <rhe Court conciuded that cthis
provision precluded individuals and associatione from availing
themselves of the most ertective means of communicating regaxding
elections. In so dolng, the Act seriously infringed upen speech at
the ¢ore ¢f the First Amendment and, therefore, was seubject to
strict scrutiny. To satisfy this exacting level of scrutiny, a

! An independent expenditure i detined as an expenditure
that is made without the participation or ¢eoperation of ¢r without
consultation with a cand?date and that ¢ontains express advocacy.
Express advocacy, in turn, is defined as an expression of support
for or opposition to a specific candidate or group of candidates or
to the candidates of a epecific political parey. S. 12319, § 251.

* 7The ban on contributlions by associations also raiges &
constitutional ¢question, but we belleve that this pan can Le
dustified as an anclllary measu¥e that enforces the liwmit on
contributions by individuals that the Court upheld in Bugkley v,
Vales, 424 U.S. 1 {1976) (per curiam). Individuals remain able to
make contributions up to the statutory limit. The ban on
contributions by associations merely prevents an individual from
exceeding the legal limit by making unearmarked contributions to
asgociationa that the contributor regards as likely to make a
contributien te the contributor's favored candidate. Sge id. at

38; see 2lBo Gard v. Wigconsin, 456 N.W.2d 809, 820 (Wis., 1990).
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statute must be narrowly tailored to the advancement of a

corpelling governmental interest, ‘the proffered governuenlal
interest in Bygkley wag the avoidance of actual corruption or the
appearance of corruption. The Bucklgy Court upheld the FECA's

£1.000 limit on contributions by an individual to a particular
candidate on the basis ¢©f this interest, Jd. at £3-38%. In the
context of independent expenditures, however, the Court held that
the anti-corruption interest wae not sufificiently compelling to
Justify the limitation. The Court reasonad that cha potential for
corruption through independent expanditure is subetantially
diminiehed as compared to direct Lontrlbuti01s bacause independent
expenditures by definition are not coordinated with thea candidate's
campaign and therefore could possibly prove counterproductive.

Thus, ac¢cording to the Court, zndependen“ expanditures made on
behalf of &8 particular candidate c¢r in. opposition to that
candidate’s OppOnEnt are unlikely to be an effective weansg of
surrving faVQv with the candidate. Under this holding of Buckievy,

the propoeed ban on indepenment expenditures is unconstituticnal.

See 1d. at 15, 338-51.

Ever if the Court were to accept that the antiécorruption
interest is fully compeiling in Che context of independent
axpanditures,® the sperific propesal in the Mcfain-Feingeld bill
would be unconstitutional, The bill would continue to allow
untimited independent expenditures by individuals with the means to
mxke them, It would only deny individuals of more modest means the
akility te band together toc engage in effective advocacy. The
pill, therefore, significantly infringes the right of individuals
to mmeociare in order to expresg their p@litical Views. DBecauss
the right to associate for the purposes »f pc¢1tj»al expression is
w fundamental right, the bill's distinction is valid only if there
is a compelling interest in differentisting between independent
expenditurer hy aasnciations, on the one hand, and by individusls,

on the other. gZze gsperally M&MMM’-H v, nglgco € £l

o wbfee, 489 7.8, 214 (1889); NAACE v. Buften, 371 U.sS.
41% (1963} ; NAAQPE b r Pattergon, 357 U.8. 449
(1958), Wa ave awara of no reason to believe that independsnt
expenditures by associations present a greater potantial for actual
or apparent eorroption  than  indepandent expenditures by
individwals. Seg Buckley, 424 U.8. at 49 ("The First Amendment's
protecticon againgt ognvearamental abridgment of free exprecsion
cannot properly be made te depend on a person’s financlal ability
te angage in publis diﬂcunsion.").

This wae the Caurt'r riing when if addressed a more limited
form of the proposad prehibition. Zeg FEC v, Natlional Congservative
Delitical Aoticn Cmmmittea, 470 7.8, 480 (1885) {"NCPALY). Thers,
the Court assessed a statute that prohibited all PACs from making

y The Supreme Court “hals] coneistently held thatn
restrictions on contributions require less compelling justification
than restrictions on independent spending.” FEQ_E Magsaghugetts
xitizeng for Life, 479 U.sS. 238, 259-60 {1586).

=
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independent. expenditures to further the election of a presidentia
candidate who accepted public funding. -Id. at 482. lhe Cour
ruled that "[tlo say that their collective action in pooling thei
resources to amplify their voices is not entitied to full rirst
Amendment protection weould subordinate the wvolces of those o
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modest means az opposed to those sufficiently wealthy to be able to ﬁﬂ

buy expensive media ade with their own resources." Id. at 495.
Therefore, the Couxt applied strict scrutiny, which the statute @i
not pass hecause the potential for cerruption from independen
axpendltures is diminished as set forth in Buckley. Id. at 467-38

2. GQentributions Maﬂ&__mmgh,hm:ﬂ_ms_& The bill woul

UW vl\\‘"

d

provide that, if a contribution is made through or is arrangad by

an  intermediary or conduit, directly or indirectly, th

e

contribution would be attributed to the intermediary or conduit if,

intaf_Jalia. the intermediary or c¢onduit is (1) & political
committee or party; (2) s lobbyist or foreign agent: {(3) a bank,

corpavation, uynion, ¢r parthership; (4) or an officer, agent, o
employee of (2) or (3) when acting on bhehalf of such person o

k-
r

entity. §. 1219, § =231.' This provision raises serious

coustitutional concerns.

Constitutional concerns would be raised if “arranging for
centribubion wmre construed to include communications or othe
actions that resulted in encouraging others to make contributions
because this weuld impose & significant burden on the right of
agsociation. The right of asgociation is designed to allc
"individuals nf mrdest means tol join together in organlzation
which serve to ‘amplify the volce of thelr adherents'" and «
engage in effectiva advocacy. NCPAG, 470 U.8. at 494 (guotin
Buckley, ¢24 U.5. at 22). As=cciations that are formed to advocat
the: political heliefs of their members often alsc perform a

a
I
i

W
S
(@)

g
e
!

edutational function. That is, they inform their members regarding

whigh candidates have auppnrted the assoclation'e positions an
prioritize those whose election will most benefit the agsociation'

positiona. Thig process can ba conducted and will be aided by

person who is & lobbyls:t or an agent or employee of a lobbylzt. I
thio were to congtitute "arranging' a centribution., it would strik
at assoclational activity that 1s at the core of the Firs
Amendment and as a result would ne subject te Strict scrutiny.

It might ba contended that this provision ¢ould ke catisfie

d
B

a
f

a
£

d

by an association by segregating lobbyists from fundraisers and any

other perscne whe communicate infeymation to members of th

! Thig provision would operste by attributing centribution

@

a

nade or arranged through an intavrmadiary or ceonduit to the

intermediary or c¢onduit, who 1s subject to the general individua
cgontribution limit of $1.,000. Thus, one.of the listed conduit

1
=

could not "bundle" contributions from othexr individuals to the

oxtent tha sum of thoge contributions and the intermediary o

conduit's personal contributions exceeds $1,000.

3
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asgociation. If that were the statutory reguivement, however, it
would not pass ¢enstitutional wmuster. In a given assoclation, it
is possible, perhaps likely, that the associaticon's lobbylsts will
be: unlquely situated to advise the membership as wec whers chelis
contributions will do the most good from the association's point of
visw. Even 1f an assoclation c¢ould hire a separate staff to
parform this function, the Constitution requires strict scrutiny
where such a burden is placed on the right to asscciate., Again, we
sre aware of no governmental inlerest sufflcleﬁ* ) juatify this

‘.).

burden. See EEC v, Massachusects Citizens for Lite, U.B. 238
(109a84); gf. FAIR Political Practices Comm'n v, Superi Q; ggu;;, 25

Cal. 34 33, 589 Pp.2d 4§, 157 Cal. Rptr. 855 (1979} (holding
Uhnnnshitutional a ban on any lobbyist ssrving as a conduit for a
contribyution &g part of s comprehensive ban ¢n all contripbutions
mada hy lobbyists) .,

T avold these constitutional infivmities, the bill should be
ciarified to make it expiicit tha“ the ragu'atiow of pﬁﬂtrlbuLibnE

N intermediasy or conduit retaing uTtimare authoritcy ovexr whether or

made threugh intermediaries or conduirs appliss only where the
.l not the contribution is in fact made. ’

1 Contributicns by adviserg and gmplozggs The bill would

exclude from the definitisn of 'independent expenditurss' any
supeandibures made by a person whe has counselsd the candidate cr
the candidata's agentes on any aspect of the candidacy. 1ncludiﬂh

whethe» to rvun, as well as expenditures by employeez in a
fundraiseing, fund-apendlng, executive or pelicy-making position.

£. 1210, 5 281{a). As & result., expanditures by adviserg aad
emplovess would count as contriputions and are sublect te che
$1,000 limitr.  Alchcugh some covered advisers and employees may be
5uffic1ent1y familiar with a candidate's strategy £o ba able to
makw indapendent expenditureg that are in essehce in-kind
contrlburions to the candidate, if read literally, the bill's broad
limltation on expenditvures by all coversd gdvisers and employeeu
ralses substantial concerns, To the extent the bill would sweep in
axpenditures by individuala who offer passing advice and who do not
have @istinguishably greater knowledge ¢f a candldate's strategy
thar the general publlP tha hill would limit expenditures that are
truly independent. The validity of any measure with such an effect

ie Duhjﬁct to gericus donht. See. a.g., Buckievy, 424 U.S, at 39-
51,°

Current  law addresses the isgue of expenditures that are

: > nbroent a caving constvucticn, the bill would alsc have a
chilling effect on political speech., Individuals who might wish te
make independent mxpendituras would ba raquired to fergo offering
sdvice that they otherwise would have tendared in order “o malntain
their ability te speak nur puablicly. The Supreme Court has held
that legislation that imposes such a choiceé is subject to strict

corutiny. $ee Miami Herzld Publishing Co, v. Tornillc, 418 U.s.

241 (1974). 62{
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coordinated with a candidate in a straightforward manner: any such
coordinatad axpendituyre is treated as a contribution rather than an
indgpendent expenditure, See 2 U.5.C. § 441a(7). Although one
might fairly presume such coordination where the person making the
expanditure is or has played a significant role in the candidate's
campaign, this presumption is difficult to justify -- and would
prohably fall to satisfy strict scrutiny -- where the individual
had only a passing relationship with the candidate or his campaign.
Tnleas a rourt were to £find that the broader presumpticn was
necessary to enforce the coordinated expenditure limitation or were
te adopt a marrowing construction of this provision, it would
likely be held unconstitutional. To avoid the rigk that a court
would not sn read the bill, it sghould be amended to require a
showing of actual coordination. __J

¢, Soft money other than from political parties: Persons
(hroadly defined) who are not political party committees would be
required to fila a report for disbursements aggrsgating to $2,000
end an additieomal report for every additional aggrega-ion of
$2,000. This requirement covers disbursepents that "might affect
the ocutcome of a federal alection' hut dogl net ¢over "independent
expenditures" (express advocacy regarding a specific candidate).
In Bugkley, the feurt applimd arrict scrutiny to a disclosure
requiremant because it yecognized that requiring individuals and
groupe to identify themselves could chill protected speech and
aggociation. Nevertheless, the Court upheld a requlrement that
individuals and groups file reports diaslesing their independent
expenditures. See 424 U.8. at 76-82. In doing 8¢, however, the
Couxt indicated that tha dgovernmental interpat in disclosure would
rot be sufficient where the expenditure was not made expressly to
advosate 3 specific result in an elanrion. 14, at 80-82. The
expanditures covered by this provision of the bill, by definition,
do net include oxprest advecacy ragarding the rasnlt of a gpecific
election.

We note, however, that the bill would not require that
individunlo or groupe ldentify themselves in making tha report.
Rather, only the fact of the expenditure need be reported. We
believe that if the bill ie construed so that those making "Roft
money" expenditures are not requixed to identify themselves, the

concern that the Court identified in Bucklagy -- chilling effrat on
speech and association -- would not arise.
5. Compeglled advertisemept identifigarion: Existing law

regquires that cvery “general public pelitical advartis(ement])’ thar
includes either express advogacy of the election or defeat of a
candidate or selicitation of a contribution must also idemtify the
candidate or other perscn or entity who paid for the advertisement
and, if the sdvoretioomont ir sauthorizasd by & candidate, mnar
disclose the authorization. 2 U.S.C. § 442d(a). The bill would
further define the form of this self-identificatimn. & 1214,
§ 302. Specifically, the bill would regquire that printed
communications make the ildentification in "clearly readabhle® type
size in a box set off from the remainder ¢f the text with a

5
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"raagonable of color contrast between the background" and the
identificatiorn. Tha bill would also require thul any television
breoadcast or cablecast include the written self-identification to
"appear (] at the end o¥ the communicaction in a clearly readable
marner with a reasonable dagree of c¢olor contrast between the
background and the printed statement, for a period of at least 4
saconds." ld. ’

As applied to solicitationa, we believe that the self-
identificatlion regquirement is constitutionally permissible. Sge

FEC v. Suyvival Bdugation Fupd, 65 F.34 285, 295-98 (24 Cir., 1985).

As applied to express advocacy, we recognize, as d&id the court lu

Survival_EQggai;gn_Eggﬂ, that substantial arguments might be made
that the existing law doss not survive Mgintyre v, Ohio Electionus
Comm‘n, 1185 &. Ct. 1511 (1995).% In that case, an individusl
distributed handbills expressing opposition to a local referanduw
to increaps the school tax, The handbillls did not disclose the
identity of their author as reguired by Ohioc law. The Supreme
Court held that the Ohio law placed a substantial burden on speech
that lies at the cora of the First Amendment's protection and that
the state's interest in avolding fraud and libel was not sufficient
to sgsustain the self-identification requirement. “he Court,
however. noted that the case involved only the distyribution of
handbills in a local issue-based elaction and expressly declined té
reach the question of whether, and to what extent, its holding
would apply in the context of adveogcacy expressed through mass mnedia
regarding a federal, candidate election, gee id. at 1514-15 n.3;
id, at 1524 (Ginsburg, J.,'concurring)ll

In addition to 8. 1219's amendments to the form ot the self-
identification requlrement, 8. 121% would enact additional
substantive requirements. The bill would require that (1) printed
communications financed by independent expenditures inciude the
permanent street addrese of the person or organization that paid
for the communication, (2) broadcast or cablecast communications
that are paid for or authorized by a candidate include an audioc
ge)f-identification that is read by the candidate, and (3) any
televieed broadcast or cablecast that ie paid for by a candidate
inelude, next to the written self-identification, "a oclearly
identifiable photographic or eimilar image of the c¢andidate."
§. 1219, § 302,

Asauming the wvalidity o¢f the existing statutory self-
identification reguirement and the amendments to their feorm
proposed  4dn 8. 1219 discussed previously, the additienal
substantive requirements yaise serious constitutional corncerns. By
requiring those making independent expenditurss to publicize their

* The validity or invalidity of the amendments proposed in S.
1219 rhat further define the form of the identificaticn follows 3z
fortioxrd from the validity or invalidity of the existing statute.

G
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permanent, streat address and forcing candidates literally to speak’
or to make an appearance, each of these requirements places a
burden o apeech at the core of the First Amendment's protection.

e ' ' jcnal Fed'n ., 487 U.s8, 781
(198R) ; Wmolev v. Mavpard. 430 U.8, 795 (1977). {We are unaware of
how these additional measures would advance the dovernment's anti-
corruption interast beyond the pre-existing self-ildentification
requirement and thus believe there is a substantial risk of a court
ruling thet rhe ragulations faill to advance a sufficient
governmental intexest.® If thesa requirements place a substantial /
burden on protected speech and do not materially advance a }
governmental interast, these requirements do not gatisfy strict _JQ
sorutiny. See MoIntvrae, 115 8. Ct. at 1522-24; Bugkley, 424 U.S,
at 35-59,

J
n\/
| 40
II. Provisions of the Voluntary System Pf?vyw

Qut-of-gtate goptributions: The Senate bill applies a limit bwgb
on out-efestate conkributions ¢ candidates who eleet to
participate in the public funding system. The bill defines
allowable gontributions as not including ‘'econtributions from
individuals residing outside the candidate's $tate to the extent
cuch contributions exceed 40 percent of the aggregate allowable
contributions" received during the approximately twe vyears
praceding the Senata election. §. 1219, § 501.

The bill weuld discriminate againat cut=of-state contributors.
While Buckley held that there is little speech content in the size
of o c¢ontribution, the Caurt did hnld that inherent in every
contribution is a statement c¢f support that is protected by the
Firot Amendmant. In Adizcriminaring against out-of-state
contributions, the bill would place burdens on the speech of |\'\
citizeno whe de not reside in the game state ag the candidata. Az

‘ We do not doubt that, if self-identification requirements
are +wvalid, a reguirement that the sgelf-idartification on a
televiged ad be read as well as written on the screen is also
permissible, Buch a reguirament would serve tha purpose of
conveying the jdentification to someone who does not happen to be
looking at the televioion screen during the four saronds that the
identification ig required to appear. The distinct constitutional
imsue arvimes where a opecifio individual, here the candidate, ig
raguired personally to read the identification,

¥ In addition, a court might, given this failure teo advance
a sufficient intercat, be inclined to credit the Aargument that
inevitably would be made by thege who will challenge the amendment
that the Bill is en attompt to prevent candidates from hroadeoasting
"negative ads. Congress may not ernact regulations that are aimed
at the supprcession of ideas that Congress deams dangerous. See.

e.qq.. Reopenherger v, Reckor & Visitors of the University of
Virainia, 1.5 S. Ct. 2810, 2B19 (1998); Sneisar v, Randgll, 357

7.8, 513 (1958).

¥
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guch, the bill would trigger some level of scrutiny under the First
Amendment, for 7[iln the reaim ot private speech or expression,
government regulation way not favor one gpeaker ovar another,!

Beﬁenhgzags 115 8. Ct. at 2516; pee algso, e.dq., Lakewgod v, Flain
in , 4B6 U.S, 750, 763 {1986) ("A law or policy

permxttlng communicatlon in a certain mannar for some buct not for

others raises the specter of content and viewpoint censovship.v),

Speaker-based restrictions do not inevitakly demand strict
scrutiny; they deo so only where the speaker-based discrimination is
based cn "the communicative impact ¢f the regulated speech, " Turner

Broadeasting Syg, ., Ing, v. FCC, 114 8. Ct. 2445, 2467 (1294); that
is, where the remulation "'arises in some measure because the

communication . . , is iteelf thought to be haxrmful.'"

Buckigy v,
Valed, 424 U.S. 1, 17 {197¢) {quoting United 5;g;es v. O'Byrien, 151
U.S. 367, 382 (1968)) (quoted with approval in Turner Brozdcasting,
114 8. Ct. at 2467). Thus, strict scrutiny is reguirad where the
prohibitien or limitatior on epeech is based Yon the identity o
intereste that spokesmen may xepresent in public debate over

¢controversial igsues." Firsg Nag' n, v, i, 435
U.S. 765, 784 {1978) . Acccrd ,E,a_c_i_ﬁ;_G_a_Lﬁz__Elgg, Co. V. Public
Ut lities Comm'n, 475 U.8. 1, 15 (1986) (plurality opinien!: hustin

umhlﬂanﬂlﬁmer of Comperce, 454 .S, 652, 657 (1290); cf. FCC

v, ggg_];g ﬁﬂgmgn Votery, 468 U.S. 364, 3B3-84 (1984) (eiting
| on Co. v. Puplic Serv, Comm'n, 447 U.S. 530, 537-
40 \198u) and id. at 546 (Stevens, J., concurring))}.

On the other hand, strxict scrutiny is not reguired where a
regulation that discriminates ameng gpeakers does not d¢ 5o because
of the communicative impact of the disadvantaged speech. For
exampla, a speaker-hased restriction is implemented because certain
speakers uniquely transmit communications using particular physical
means, ARG an, 114 8. Ct, at 2460-51, 2467: or
where certain speakers are favored because of things they have done
in the past unrelated to their spesch, see., e.g,, Regan v. Taxatign

with Representation of Washington, 461 U.S. 540 548-51 (1983},

We are not aware of the purpose this provision is meant to
serve. We hrlieve, however, that there are valid reasons unrelated
to the communicative impact ©f out-of-state contributicns that
would sustain the provision. In psrticulax, we believe that the
governrent has a legitimate interest in seeking to foster strong
ties betwesen & Senator and the constitueney he or she is
constitutionally committed to represent. In upholding the
individual econtriburiem limit in Bucklev. the Court noted lte
effect was merely "to reguire candidates and political committees
to raige funds from A greater number of persons and to compel
paople who would otherwise c¢ontribute amounts greater than the
stasuceory limita to  expend such funde on dixect politigal
expraession.” 424 U.S. at 22. We believe that thes out-of-state
contribution 1imit would have essentially the same effect. 1t
would mezrely require candidates to build stronger ties with the
conetituents whom they are elected to represent. We also note that
because candidates may return te each out-of-state contributor =

g
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‘pro rata share of the excess of the 40% limitation, the law does
not necessarily xequire that a candidate ever retuse to receive,
which is to say associmte with, & given out-of-state fontributor.
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Memorandum

Subject Date
S.1219, McCain-Feingold Campaign Finance Reform | June 12, 1996
Bill

To From
Andrew Fois Randolph Mosng)f/l
Assistant Attorney General Deputy Assistant

" Attorney General

The following are the comments of the Office of Legal Counsel
on S. 1219, the Senate Campaign Finance Reform Act of 1995, and the
statement of administration policy on that bill. The bill would
establish a voluntary system that would grant benefits to
candidates who choose to participate in return for their commitment
to adhere to a variety of restrictions on their fund-raising and
expenditures. The bill would also enact a variety of generally
applicable regulations.

I. Generally Applicable Provisions

1. Ip ependent Ex. nditures by Associations: The bill would

ban contributions and independent expenditures' by anyone other
than an individual or a political committee. A political committee
is defined as a political party or a committee of a political
party. See S. 1219, § 201. The effect of this provision, then, is
to ban independent expenditures and contributions by all political
associations other than political parties. Id. Under current
Supreme Court jurisprudence, the ban on. 1ndependent expenditures is
unconstitutional.? A .

1 An independent expenditure is defined as an expenditure
that is made without the participation or cooperation of or without
consultation with a candidate and that contains express advocacy.
Express advocacy, in turn, is defined as an expression of support
for or opposition to a specific candidate or group of candidates or
to the candidates of a specific political party. $S. 12319, § 251.

2  The ban on contributions by associations alsc raises a
constitutional question, but we believe that this ban can be
justified as an ancillary measure that enforces the limit on
contributions by individuals that the Court upheld in Buckley v.
Valeo, 424 U.S. 1 (1976) (per curiam). Individuals remain able to
make contributions up to the statutory Ilimit. The ban on
contributions by associations merely prevents an individual from
exceeding the legal limit by making unearmarked contributions to
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In Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam), the
Supreme Court held unconstitutional a provision of the Federal
Election Campaign Act that prohibited any independent expenditures
in excess of $1,000, unless made by a candidate, a party, or the
institutional media. Id. at 19. The Court concluded that this
provision precluded individuals and associations from availing
themselves of the most effective means of communicating regarding
elections. In so doing, the Act seriously infringed upon speech at
the core of the First Amendment and, therefore, was subject to
strict scrutiny. To satisfy this exacting level of scrutiny, a
statute must be narrowly tailored to the advancement of a
compelling governmental interest. The proffered governmental
interest in Buckley was the avoidance of actual corruption or the
appearance of corruption. The Buckley Court upheld the FECA’'s
1,000 limit on contributions by an individual to a particular
candidate on the basis of this interest. _1d. at 23-38. In the
context of independent expenditures, however, the Court held that
the anti-corruption interest was not sufficiently compelling to
justify the limitation. The Court reasoned that the potential for
corruption .through independent expenditires is substantially
diminished as compared to direct contributions because independent
expenditures by definition are not coordinated with the candidate’s
campaign and therefore could possibly .prove counterproductive.
Thus, according to the Court, 1ndependent ‘expenditures made on
behalf of a particular candidate or in opposition to that
candidate’'s opponent are unlikely to be an effective means of
currying favor with the candidate. Under this holding of Buckl
the proposed ban on independent expendltures is unconst1tut10nal.
See id. at 19, 39-51.

Even if the Court were to accept that the anti-corruption
interest is _fully compelling in the context of independent
expenditures,3 the specific proposal in the McCain-Feingold bill
would be unconstitutional. The bill would continue to allow
unlimited independent expenditures by individuals with the means to
make them. It would only deny individuals of more modest means the
ability to band together to engage in effective advocacy. The
bill, therefore, significantly infringes the right of individuals
to associate in order to express their political views. Because
the right to associate for the purposes of polltlcal expression is
a fundamental right, the bill’s distinction is valid only if there
is a compelling interest in differentiating between independent

associations that the contributor regards as- likely to nake a
contribution to the contributor's favored:candidate. See id. at
38; gee also Gard v, Wiscongin, 456 N.W.2d 809, 820 (WlS 1990} .

3 The Supreme Court ‘'hals] consistently held that
regtrictions on contributions require less compelling justification

than restrictions on independent spending." FEC v. Massachugetts
citizensg for Life, 479 U.S. 238, 259-60 (1986).

2
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expenditures by associations, on the one hand, and by. individuals,
on the other. See generally Eu v. San Francisco County Democratic
Central Committee, 489 U.S5. 214 (1989); NAACP Button, 371 U.S.
415 (1963); NAACP v. Al ma ex rel, Patterson, 357 U.S. 449
(1958). We are aware of no reason to believe that independent
~“expenditures by associations present a greater potential for-actuai--- ——--

or apparent <corruption than 1ndependent expenditures Dby
individuals. See Buckley, 424 U.S. at. 49.("The First Amendment’s
protection against governmental abrldgment of free expression
cannot properly be made to depend on a person s f1nanc1al ability
to engage in public discussion.”). .

This was the Court’s ruling when it addrESSed'a more limited
form of the proposed prohibition., See FEC v. National Conservative
Political Action Committee, 470 U.S. 480 (1985) ("NCPAC”). There,
the Court assessed a statute that prohibited all PACs from making
independent expenditures to further the election of a presidential
candidate who accepted public funding. Id. at 482. The Court
ruled that "([t]o say that their collective action in pooling their
resources to amplify their voices is not entitled to full First
Amendment protection would subordinate the voices of those of
modest means as aopposed to those sufficiently wealthy to be able to
buy expensive media ads with their own resources.” 1d. at 495.
Therefore, the Court applied strict scrutiny, which the statute did
not pass because the potential for corruptlon from independent
expenditures is diminished as set forth in. ggklex. Id. at 487-98.

2. Contributions Made through In;érmggﬁarlggz The bill would

provide that, if a contribution is made. through or is arranged by

an intermediary or conduit, directly’ indirectly, the
contrlbutlon would be attributed to the 1ntermed1ary or conduit if,
inter ali the intermediary .or conduit -is. (1) a political

committee or party, (2) a lobbyist or foreign ‘agent; (3) a bank,
corporation, union, or partnership; (4) or an. officer, agent, or
employee of (2) or (3) when acting on behalf of such person or
entity. S. 1219, § 231. This provision raises serious
constitutional concerns. '

Constitutional concerns would be raised if "arranging” for a
contribution were construed to include communications or other
actions that resulted in encouraging others to make contributions,
because this would impose a significant burden on the right of

4 This provigsion would operate by attributing contributions
made or arranged through an intermediary or conduit' to the
intermediary or conduit, who is subject to the general individual
contribution limit of $1,000. Thus, one :of the listed conduits
could not '"bundle" contributions from other individuals to the
extent the sum of those contributions: and the intermediary or
conduit's personal contributions exceedsgslkﬂpo.

3,
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association. The right of assoc1ation is de51gned to allow
“individuals of modest means [to] join together in organizations
which serve to ’‘amplify the voice of their adherents’” and to
engage in effective advocacy. NCPAC, 470 U.S. at 494 (quoting
Buckley, 424 U.S. at 22). Associations that are formed to advocate
the political beliefs of their members often also perform an
educational function. That is, they inform their members regarding
which candidates have supported the association’s positions and
prioritize those whose election will most benefit the association’s
positions. This process can be conducted and will. be aided by a
person who is a lobbylst or an agent or employee of a lobbyist. 1If
this were to constitute "arranging” a contribution, it would strike
at associational activity that is at the core of the First
Amendment and as a result would be subject to strict scrutlny

It might be contended that this provision could be satisfied
by an association by segregatlng lobbyists from fundraisers and any
other persons who communicate information .to members of the
association. If that were the statutory. requ1rement, however, it
would not pass constitutional muster. In a given association, it
is possible, perhaps likely, that the association’s lobbyists will
be uniquely situated to advise the membership as to where their
contributions will do the most good from the association’'s point of
view. Even if an association could hire a separate staff to
perform this function, the Constitution requires strict scrutiny
where such a burden is placed on the right to associate. Again, we
are awvare of no governmental interest sufficient to justify this
burden., See FEC v. Massachusetts Citizens for Life, 479 U.S., 238
(1986); cf. FAIR Political Practices Comm’'n v. Superjor Court, 25
Cal. 34 33, 599 P.2d 46, 157 Cal. Rptr. 855 (1979) (holding
unconstitutional a ban on any lobbyist serving as a conduit for a
contribution as part of a comprehensive ban on all contributions
made by lobbyists).

To avoid these constitutional infirmities, the bill should be
clarified to make it explicit that the regulation of contributions
made through intermediaries or conduits applies only where the
intermediary or conduit retains ultimate authorlty over whether or
not the contribution is in fact made.

3. Contributions by advisers and employees: The bill would

exclude from the definition of “independent expenditures” any
expenditures made by a person who has counseled thé candidate or
the candidate’s agents on any aspect of  the candldacy, including
whether to run, as well as expenditures. . by employees in a
fundraising, fund-spending, executive -or policy~making position.
S. 1219, § 251(a). As a result, expenditures by advisers and
employees would count as contributions and are subject to the
$1,000 limit. Although some covered advisers and employees may be
sufficiently familiar with a candidate’'s strategy to be able to
make independent expenditures that are 1in essence in-kind
contripbutions to the candidate, if read literally, the bill’s broad

4
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limitation on expenditures by all covered advisers and employees
raises substantial concerns. To the extent the bill would sweep in
expenditures by individuals who offer passing advice and who do not
have distinguishably greater knowledge of a candidate’'s strategy
than the general public, the bill would limit expenditures that are
truly independent. The validity of any measure with such an effect
is §ubject to serious doubt. See, e.g.;-Buckley, 424 U.S. at 39-
S1. . ! Ce . "._

Current law addresses the issue  of . expenditures that are
coordinated with a candidate in a-'straightforward manner: any such
coordinated expenditure is treated as a contribution rather than an
independent expenditure. See 2 U.S.C. § 441la(7). Although one
might fairly presume such coordination where the person making the
expenditure is or has played a significant role in the candidate’s
campaign, this presumption is difficult to. justify -- and would
probably fail to satisfy strict scrutiny -- where the individual
had only a passing relationship with the candidate or his campaign.
Unless a court were to find that the broader presumption was
necessary to enforce the coordinated expenditure limitation or were
to adopt a narrowing construction of this provision, it would
likely be held unconstitutional. To avoid the risk that a court
would not so read the bill, it should be amended to require a

showing of actual coordination. .

Dree

4, Soft money other than from politigal parties: Persons
(broadly defined) who are not political party committees would be
required to file a report for disbursements aggregating to $2,000
and an additional report for every additional adggregation of
$2,000. This requirement covers disbursements-that “might affect
the outcome of a federal election” but does not cover “independent
expenditures” (express advocacy regarding:a specific candidate).
In Buckley, the Court applied strict  scrutiny to a disclosure
requirement because it recognized that requiring individuals and
groups to identify themselves could chill protécted speech and
association. Nevertheless, the Court upheld -a requirement that
individuals and groups file reports disclosing their independent
expenditures. See 424 U.S. at 76-82. 1In doing so, however, the
Court indicated that the governmental interest in disclosure would
not be sufficient where the expenditure was not made expressly to
advocate a specific result in an election. Id, at 80-82. The
expenditures covered by this provision of the bill, by definition,

3 nabsent a saving construction, the bill would also have a
chilling effect on political speech. Individuals who might wish to
make independent expenditures ‘would be required to forgo offering
advice that they otherwise would have tendered in order to maintain
their ability to speak cut publicly. The Supreme Court has held
that legislation that imposes such a choice is subject to strict
gcrutiny. See Miami Herald Publishing Co, v. Tornillo, 418 U.S.
241 (1974). - E R

5

doo6
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do not include express advocacy fegardinglfhe'reSult of a specific
election. '

We note, however, that the bill would not require that
individuals or groups identify themselves in making the report.
Rather, only the fact of the expenditure need be reported. We
believe that if the bill is construed so that those making “soft
money” expenditures are not required to identify themselves, the

concern that the Court identified in Buckley -- chilling effect on
speech and association -- would not arise.

5. Compelled advertisement identification: Existing law
requires that every “general public political advertis[ement]” that
includes either express advocacy of the election or defeat of a
candidate or solicitation of a contribution must also identify the
candidate or other person or entity who paid for the advertisement
and, if the advertisement is  authorized by a candidate, must
disclose the authorization. 2 U.S.C. § 441d(a). The bill would
further define the form of this self-jidentification. S. 1219,
§ 302. Specifically, the bill would require that printed
communications make the identification in "clearly readable” type
size in a box set off from the remainder of the text with a
“reasonable of color contrast between the background” and the
identification. The bill would also require that any television
broadcast or cablecast include the written self-identification to
"appear(] at the end of the communication in a clearly readable
manner with a reasonable degree of color contrast between the
background and the printed statement, for a period of at least 4
seconds.” Id. '

As applied to solicitations, we believe that the self-
identification requirement is constitutionally permissible. See
FEC v. Suryival Education Fund, 65 F.3d 285, 295-98 (2d Cir. 1995).
As applied to express advocacy, we recognize, as did the court in
Suryival Ed tion Fund, that substantial arguments might be made
that the existing law does not survive McIntyre v. Ohio Elections
Comm’'n, 115 S. Ct. 1511 (1995).° 1In that case, an individual
distributed handbills expressing opposition to a local referendum
to increase the school tax. The handbills did not disclose the
identity of their author as required by Ohio law. The Supreme
Court held that the Ohio law placed a substantial burden on speech
that lies at the core of the First Amendment’s protection and that
the state’s interest in avoiding fraud and libel was not sufficient
to sustain the self-identification requirement. The Court,
however, noted that the case involved only the distribution of
handbills in a local issue-based election and expressly declined to
reach the question of whether, and to what extent, its holding

® The validity or invalidity of the amendments proposed in S.
1219 that further define the form of the identification follows a
fortiori from the validity or invalidity of the existing statute.

6
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would apply in the context of advocacy expressed’ through mass media
regarding a federal, candidate election. See id. at 1514-15 n.3;
id, at 1524 (Ginsburg, J., concurring).

In addition to S. 1219's amendments"to the form of the self-
identification requirement, S. 1219, would, enact additional
substantive requirements. The bill would require that (1) printed
communications financed by independent. expenditures include the
permanent street address of thé person. or organization that paid
for the communication, (2) broadcast or. cablecast communications
that are paid for or authorized by a candidate include an audio
self-identification that is read by the candidate, and (3) any
televised broadcast or cablecast that is paid for by a candidate
include, next to the written self-identification, “a clearly
identifiable photographlc or similar image of the candidate.”
S. 1219, §& 302.

Assuming the validity of the existing statutory self-
identification requirement and the amendments to their form
proposed in S. 1219 discussed previously, the additional
substantive requirements raise serious constitutional concerns. By
requiring those making independent expenditures to publicize their
permanent street address and forcing candidates literally to speak7
or to make an appearance, each of these reéquirements places a
burden on speech at the core of the First Amendment's protection.
See, e.g., Rile ional Fed'n of th 487 U.S. 781
(1988); WQQLQY_ELLM_QEQr 430 U.S. 705 (19'7_7‘). We are unawvare of
how these additional measures would advance the government’'s anti-
corruption interest beyond the pre-existing self-identification
requirement and thus believe there is a, substant1a1 risk of a court
ruling that the reqplatxons. fail 'to’‘‘advance a sufficient
governmental interest.” If these requlfements ‘place a substantial

7 We do not doubt that, if self- 1dent1f1cation requirements
are valid, a requirement that the self-identification on a
televised ad be read as well as written on the screen is also
permissible. Such a requirement would serve the purpose of
conveying the identification to someone who does not happen to be
looking at the television screen during the four seconds that the
identification is required to appear. The distinct constitutional
isgue arises where a specific individual, here the candidate, is
required personally to read the identification.

8 In addition, a court might, given thig failure to advance
a sufficient interest, be inclined to c¢redit the argument that
inevitably would be made by those who will challenge the amendment
that the bill is an attempt to prevent candidates from broadcasting
"negative"” ads. Congress may not enact regulations that are aimed
at the suppression of ideas that Congress deems dangerous. See,

e.qg. . Vi L of i of
Vlrglnia, 115 S. Ct. 2510, 2519 :(1995); 8 peiger v. Randall, 357

7 e
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burden on protected speech and do not materially advance a
governmental interest, the provision would fail to pass
constitutional scrutiny. See McIntyre, 115 S. Ct. at 1522-24;
.B_ugmll 424 ch- at 39"59- .

II. Provisions of the Voluntary System

Out-of-state contributions: The Senate bill applies a limit
on out-of-state contributions to candidates who elect to
participate in the public funding system. The bill defines
allowable contributions as not including "contributions from
individuals residing outside the candidate’s State to the extent
such contributions exceed 40 percent of the- aggregate allowable
contributions” received during the approximately two vyears
preceding the Senate election. - S. 1219, & 501

The bill would d1scr1m1nate agamst out—of state contributors.
While Buckley held that there is little speech content in the size
of a contribution, the Court did hold- that .inherent in every
contribution is a statement of support that is protected by the
First Amendment. In discriminating. against out-of-state
contributions, the bill would place burdens on the speech of
citizens who do not reside in the same state as the candidate. As
such,. the bill would trigger some level of scrutiny under the First
Amendment, for “[(iln the realm of private speech or expression,
government regulation may not favor one speaker over another.”
Rosenberger, 115 S. Ct. at 2516; see also, e.d., Lak od v. Plgin

Dealer Publishing Co., 486 U.S. 750, 763 (1986) ("A law or policy
permitting communication in a certain manner for some but not for
others raises the specter of content and viewpoint censorship.”).

Speaker-based restrictions do not inevitably demand strict
scrutiny; they do so only where the speaker-based discrimination is
based on "the communicative impact of the regulated speech,” Turner
Broadcasting Sys., Inc. v. FCC, 114 S. Ct. 2445, 2467 (1994); that
is, where the regulation “'arises in some measure because the
communication . . . is itself thought to be harmful.’'” Buckley v.
Valeo, 424 U.S. 1, 17 (1976) (quoting United States v, O'Brien, 391
U.S. 367, 382 (1968)) (quoted with approval. in Turner Broadcasting,
114 S. Ct. at 2467). Thus, strict scrutlny is required where the
prohibition or limitation on speech is- based "on the identity of

.....

interests that spokesmen may represent ‘in - public debate over
controversial issues.” MMM, 435
U.S. 765, 784 (1978). Accord Pacific G4 .
Utilities Comm'n, 475 U.S. 1, 15 (1986) (plurallty oplnlon), Austin
v. Michigan Chamber of Commerce, 494 U.S. 652, 657 (1990); cf. FCC
League of Women Voters, 468 U. S. 364, 383-84 (1984) (citing
ongolldatgd Edison Co. v, Public Sery. Comm'n, 447 U.S. 530, 537-

40 (1980) and id. at 546 (Stevens, J., concurring)).

U.S. 513 (1958).
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On the other hand, strict scrutiny is not required where a
regulation that discriminates among speakers does not do so because
of the communicative impact of the disadvantaged speech, For
example, a speaker- -based restriction might.be imposed based on a
speaker’s unique ability to - transmit: communications using
particular physical means;,; see: Ig;gg;_g;gg@ggg;;gg, 114 s. Ct. at
2460-61, 2467, or based on things the -speaker has done in the past
unrelated to their speech;, see,: e.g., Regan -v. Taxation with

Representation of Washington, 461 U.S. 540, 548 51 (1983)

We are not aware of the purpose thlS prov151on is meant to
~serve. We believe, however, that there are valid reasons unrelated
to the communicative impact of out-of-state contributions that
would sustain the provision. 1In particular. we believe that the
government has a legitimate interest in seeking to foster strong
ties between a Senator and the constituency he or she is
constitutionally @committed to represent. In upholding ' the
individual contribution 1limit in Buckley, the Court noted its
effect was merely "to require candidates and political committees
to raise funds from a greater number of persons and to compel
people who would otherwise contribute amounts greater than the
statutory 1limits to expend such funds on direct political
expression.” 424 U.S. at 22. We believe that the out-of-state
contribution limit would have essentially the same effect. It
would merely require candidates to build stronger ties with the
constituents whom they are elected to represent. We also note that
because candidates may return to each, out-of-state contributor a
pro rata share of the excess of the 40%: limltatlon. the law does
not necessarlly require that a: candldate ever refuse to receive,
which is to say associate with, a glven out-of state contributor.
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Memorandum

Subject Date
S$.1219, McCain-Feingold Campaign Finance Reform | June 12, 1996
Bill

To From
Andrew Fois Randolph MongZZZfT
Assistant Attorney General Deputy Assistant

" Attorney General

The following are the comments of the Office of Legal Counsel
on S. 1219, the Senate Campaign Finance Reform Act of 1995, and the
statement of administration policy on that bill. The bill would
establish a wvoluntary system that would grant benefits to
candidates who choose to participate in return for their commitment
to adhere to a variety of restrictions on their fund-raising and
expenditures. The bill would also enact a variety of generally
applicable regulations.

I. Generally Applicable Provisions

1. Independent Exggndi;ureg by Asgoc?gtigns: The bill would

ban contributions and independent expenditures' by anyone other
than an individual or a political committee. A political committee
is defined as a political party or a . committee of a political
party. See S. 1219, § 201. The effect of this provision, then, is
to ban independent expenditures and contributions by all political
associations other than political parties.  Id. Under current
Supreme Court jurisprudence, the ban on 1ndependent expendltures is
unconstitutional. ,

1  an independent expenditure is defined as an expenditure
that is made without the participation or cooperation of or without
consultation with a candidate and that contains express advocacy.
Express advocacy, in turn, is defined as an expression of support
for or opposition to a specific candidate or group of candidates or
to the candidates of a specific political party. §S. 12319, § 251.

2 The ban on contributions by associations also raises a
constitutional question, but we. believe that this ban can be
justified as an ancillary measure that enforces the limit on
contributions by individuals that the Court upheld in Bucklex V.
Valeo, 424 U.S. 1 (1976) (per curiam). Indiv1duals remain able to
make contributions up to the statutory 1limit. The ban on
contributions by associations merely prevents an individual from
exceeding the legal limit by making unearmarked contributions to
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In Buckley v. Valeo, 424 U.S. 1 {1976) (per curiam), the
Supreme Court held unconstitutional a provision of the Federal
Election Campaign Act that prohibited any independent expenditures
in excess of $1,000, unless made by a candidate, a party, or the
institutional media. Id. at 19. The Court concluded that this
provision precluded individuals and associations from availing
themselves of the most effective means of communicating regarding
elections. In so doing, the Act seriously infringed upon speech at
the core of the First Amendment and, therefore, was subject to
strict scrutiny. To satisfy this exacting level of scrutiny, a
statute must be narrowly tailored to the advancement of a
compelling governmental interest. The proffered governmental
interest in Buckley was the avoidance of actual corruption or the
appearance of corruption. The Buckley Court upheld the FECA's
$1,000 limit on contributions by an individual to a particular
candidate on the basis of this interest. Id. at 23-38. 1In the
context of independent expenditures, however, the Court held that
the anti-corruption interest was not sufficiently compelling to
justify the limitation. The Court reasoned'that the potential for
corruption through independent expenditiures is substantially
diminished as compared to direct contributions because independent
expenditures by definition are not coordinated with the candidate’'s
campaign and therefore could possibly prove counterproductive.
Thus, according to the Court, 1ndependent ‘expenditures made on
behalf of a particular candidate or in opposition to that
candidate’s opponent are unlikely to be an effective means of
currying favor with the candidate. Under this holding of Buckley,
the proposed ban on independent expendltures is unconstitutional.
See id. at 19, 39-51.

Even if the Court were to accept that the anti-corruption
interest 1is _fully compelling in the context of independent
expenditures,3 the specific proposal in the McCain-Feingold bill
would be unconstitutional. The bill would continue to allow
unlimited independent expenditures by individuals with the means to
make them. It would only deny individuals of more modest means the
ability to band together to engage in effective advocacy. The
bill, therefore, significantly infringes the right of individuals
to assoc1ate in order to express their p011t1ca1 views., Because
the right to associate for the purposes of pol1t1cal expression is
a fundamental right, the bill’s distinction is valid only if there
is a compelling interest 1n.d1fferent1ating between independent

contribution to the contributor's favored: candidate See id. at
38; gee also Gard v. Wiscongin, 456 N.W.2d 809, 820 (WlS 1990Q) .,

3 The Supreme Court Thal[s] 'consisteptly held that
restrictions on contributions require legs compelling justification

than restrictions on independent spending." FEC v. Massachugetts
Citizens for Life, 479 U.S. 238, 259-60 (1986). '

2



06/21/96 18:10 ©202 514 0563 OLC @004

expenditures by associations, on the one hand, and by individuals,
on the other. See generglly . San Franci County Democratic
Central Committee, 489 U.S. 214 (1989); NAACP v, Button, 371 U.S.

415 (1963); NAACP v. Algbama ex rel, Patterson, 357 U.S. 449
(1958). We are aware of no reason to believe that independent

"expenditures by associations present a greater potential for-aetuwal--- - ——--—-
or apparent —corruption than independent expenditures by
individuals. See Buckley, 424 U.S. at 49.(“The First Amendment's
protection against governmental abridgment of free expression

cannot properly be made to depend on a person‘’s financial ability

to engage in public discussion.”). we T

This was the Court’s ruling when it addressed a more limited
form of the proposed prohibition. See FEC v. National Conservative
Political Action Committee, 470 U.S. 480 (1985) ("NCPAC”). There,
the Court assessed a statute that prohibited all PACs from making
independent expenditures to further the election of a presidential
candidate who accepted public funding. Id. at 482. The Court
ruled that "[t]o say that their collective action in pooling their
resources to amplify their voices is not entitled to full First
Amendment protection would subordinate the voices of those of
modest means as opposed to those sufficiently wealthy to be able to
buy expensive media ads with their own resources.” 1d. at 495.
Therefore, the Court applied strict scrutiny, which the statute d4did
not pass because the potential for corruption from independent
expenditures is diminished as set forth in Buckley. Id. at 487-98.

2. Contributions Made through Intermediaries: The bill would
provide that, if a contribution is made.thtfough or is arranged by
an intermediary or conduit, direé¢tly’ ‘or indirectly, the
contribution would be attributed to the intermediary or conduit if,
inter alia, the intermediary .or conduit -'is. (1} a political
committee or party; (2) a lobbyist or foreign agent; (3) a bank,
corporation, union, or partnership; (4) or an.officer, agent, or
employee of (2) or (3) when acting on behalf of such person or
entity. S. 1219, § 231.% This provision raises serious
constitutional concerns. ' :

Constitutional concerns would be raised if "arranging” for a
contribution were construed to include communications or other
actions that resulted in encouraging others to make contributions,
because this would impose a significant burden on the right of

4 This provision would operate by attributing contributions
made or arranged through an intermediary or conduit to the
intermediary or conduit, who is subject to the general individual
contribution limit of $1,000. ‘Thus, one 0of the listed conduits
could not "bundle" contributions from other individuals to the
extent the sum of those contributions: and the intermediary or
conduit's personal contributions exceedsﬁ$1@0p0.

3 . T Yew s
o - - . S .
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association. The right of association is designed to allow
“individuals of modest means [to] join together in organizations
wvhich serve to 'amplify the voice of their adherents’” and to
engage in effective advocacy. NCPAC, 470 U.S. at 494 (quoting
Buckley, 424 U.S. at 22). Associations that are formed to advocate
the political beliefs of their members: often alsoc perform an
educational function. That is, they inform their members regarding
which candidates have supported the association’s positions and
prioritize those whose election will most benefit the association’'s
positions. This process can be conducted and will be aided by a
person who is a lobbyist or an agent or employee of a lobbyist. If
this were to constitute "arranging” a contribution, it would strike
at associational activity that is at the core of the First
Amendment and as a result would be subject to strict scrutiny.

It might be contended that this provision could be satisfied
by an association by segregating lobbyists from fundraisers and any
other persons who communicate information -to members of the
association. If that were the statutory. requirement, however, it
would not pass constitutional muster. 1In a given association, it
is possible, perhaps likely, that the association’s lobbyists will
be uniquely situated to advise the membership as to where their
contributions will do the most good from the association's point of
view. Even if an association could hire a separate staff to
perform this function, the Constitution requires strict scrutiny
where such a burden is placed on the right to associate. Again, we
are aware of no dgovernmental interest sufficient to justify this
burden. See FEC v. Massachusetts Citizens for Life, 479 U.S. 238
(1986); cf, FAIR Political Practices Comm’n v. Superjor Court, 25
Cal. 3d 33, 599 P.2d 46, 157 Cal. Rptr. 855 (1979) (holding
unconstitutional a ban on any lobbyist serving as a conduit for a
contribution as part of a comprehensive ban on all contributions
made by lobbyists).

To avoid these constitutional infirmities, the bill should be
clarified to make it explicit that the regulation of contributions
made through intermediaries or conduits applies only where the
intermediary or conduit retains ultimate authority over whether or
not the contribution is in fact made. f

3. Contributions by advisers and employees: The bill would

exclude from the definition of “independent expenditures” any
expenditures made by a person who has counseled the candidate or
the candidate’s agents on any aspect of the candidacy, including
whether to run, as well as expenditures by employees in a
fundraising, fund-spending, executive or policy-making position.
S. 1219, § 251(a). As a result, expenditures by advisers and
employees would count as contributions and are subject to the
$1,000 limit. Although some covered advisers and employees may be
sufficiently familiar with a candidate’s strategy to be able to
make independent expenditures that are in essence in-kind
contributions to the candidate, if read literally, the bill’s broad

4
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limitation on expenditures by all covered advisers and employees
raises substantial concerns. To the extent the bill would sweep in
expenditures by individuals who offer passing advice and who do not
have distinguishably greater knowledge of .a candidate’'s strategy
than the general public, the bill would limit expenditures that are
truly independent. The validity of any measure with such an effect

§ubject to serious doubt. See, g.g.;;pucklgy, 424 U.S. at 39-
51. . . R -

Current law addresses the issue of’ expendltures that are
coordinated with a candidate in a‘straightforward manner: any such
coordinated expenditure is treated as a contribution rather than an
independent expenditure. See 2 U.S.C. § 441a(7). Although one
might fairly presume such coordination where the person-making the
expendlture is or has played a significant role in the candidate’'s
campaign, this presumption is difficult to. Just1fy -- and would
probably fail to satisfy strict scrutiny -- where the individual
had only a passing relationship with the candidate or his campaign.
Unless a court were to find that the broader presumption was
necessary to enforce the coordinated expenditure limitation or were
to adopt a narrowing construction of this provision, it would
likely be held unconstitutional. To avoid the risk that a court
would not so read the bill, it should be amended to require a
showing of actual coordination. : :

4, oft money other than from olltl 1 parties Persons
(broadly defined) who are not political party commlttees would be
required to file a report for disbursements aggregating to $2,000
and an additional report for every additional aggregation of
$2,000. This requirement covers disbursemerts-that “might affect
the outcome of a federal election” but does not cover “independent
expenditures” (express advocacy regardlng a’'specific candidate).
In Buckley, the Court applied strict . scrutlny to a disclosure
requirement because it recognized that’ requiring individuals and
groups to identify themselves could chill protécted speech and
association. Nevertheless, the Court upheld - a requirement that
individuals and groups file reports disclosing their independent
expenditures. See 424 U.S. at 76-82. 1In d01ng so, however, the
Court indicated that the governmental interest in disclosure would
not be sufficient where the expenditure was not made expressiy to
advocate a specific result in an election. JId. at 80-82. The
expenditures covered by this provision of the bill, by definition,

5 pbsent a saving construction, the bill would also have a
chilling effect on political speech. Individuals who might wish to
make independent expenditures ‘would be required to forgo offering
advice that they otherwise would have tendered in order to maintain
their ability to speak out publicly. The Supreme Court has held
that 1eglslat10n that imposes such a choice is subject to strict

scrutiny. See Miami He;gld Publlshlng Co, v, Toxrnillo, 418 U.S.

241 (1974) . . . e .--I?r~ui.

@oos
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do not include express advocacy regardlng the result of a specific
election,

We note, however, that the bill would not require that
individuals or groups identify themselves in making the report.
Rather, only the fact of the expenditure need@ be reported. We
believe that if the bill is construed so that those making "soft
money” expenditures are not requ1red to identify themselves, the

concern that the Court identified in Buckley -- chilling effect on
speech and association -- would not arise.

5. Compelled advertisement identification: Exlstlng law

requires that every “general public political advertis[ement]” that
includes either express advocacy of the election or defeat of a
candidate or solicitation of a contribution must also identify the
candidate or other person or entity who paid for the advertisement
and, if the advertisement is  authorized by a candidate, must
disclose the authorization. 2 U.S.C. § 441d(a). The bill would
further define the form of this self-identification. S. 1219,
§ 302. Specifically, the bill would require that printed
communications make the identification in “clearly readable” type
size in a box set off from the remainder of the text with a
“reasonable of color contrast between the background” and the
identification. The bill would also require that any television
broadcast or cablecast include the written self-identification to
"appear[] at the end of the communication in a clearly readable
manner with & reasonable degree of color contrast between the
background and the printed statement, for a period of at least 4
seconds.” Id.

As applied to solicitations, we believe that the self-
identification requirement is constitutionally permissible. See
FEC v, Survival Education Fund, 65 F.3d 285, 295-98 (2d Cir. 1995).
As applied to express advocacy, we recognize, as did the court in
Survival Education Fund, that substantial arguments might be made

that the existing law does not surv1ve McIntyre v. Ohio Elections
Comm’n, 115 S. Ct. 1511 (1995) In that case, an individual

distributed handbills expressing opposition to a local referendum
to increase the school tax. The handbills did not disclose the
identity of their author as requ1red by Ohio law. The Supreme
Court held that the Ohio law placed a substantial burden on speech
that lies at the core of the First Amendment’s protection and that
the state’s interest in avoiding fraud and. libel was not sufficient
to sustain the self-identification requirement. The Court,
however, noted that the case involved only the distribution of
handbills in a local issue-based election and expressly declined to
reach the question of whether, and to what extent, its holding

6 fThe validity or invalidity of the amendments proposed in S.
1219 that further define the form of the identification follows a
fortiori from the validity or invalidity of the existing statute.

6
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would apply in the context of advocacy expressed through mass media
regarding a federal, candidate election. See id. at 1514-15 n.3;
id, at 1524 (Ginsburg, J., concurring).

In addition to S. 1219's amendments“to the form of the self-
identification requirement, S. 1219 : would enact additional
substantive requirements. Thé bill would requlre that (1) printed
communications financed by 1ndependent expenditures include the
permanent street address of the person. or organization that paid
for the communication, (2) broadcast.or.gablecast communications
that are paid for or authorized by a candidate include an audio
self-identification that is read by the candidate, and (3) any
televised broadcast or cablecast that is paid for by a candidate
include, next to the written self—identlflcatlon, “a clearly
identifiable photographic or similar image of the candidate.”
S. 1219, § 302.

Assuming the wvalidity of the existing statutory self-
identification requirement and the amendments to their fornm
proposed in S. 1219 discussed previously, the additional
substantive requirements raise serious constitutional concerns. By
requiring those making independent expenditures to publicize thelr
permanent street address and forcing candidates literally to speak’
or to make an appearance, each of these requirements places a
burden on speech at the core of the First Amendment’s protection.
See, e.g., Riley v, National Fed’'n of the Blind, 487 U.S. 781
(1988); Wooley v. Maynard, 430 U.S. 705 (1977). We are unaware of
how these additional measures would advance the government’s anti-
corruption interest beyond the pre- ex1st1hg self-identification
requirement and thus believe there is a, substant1al risk of a court
ruling that the qylatlons fail 'to’ dvance .a sufficient
governmental interest.® If these requlreMents place a substantial

7 We do not doubt that, if self- 1dent1f1cation requirements
are valid, a requirement that the self-identification on a
televised ad be read as well as written on the screen is also
permissible. Such a requirement would serve the purpose of
conveying the identification to someone who does not happen to be
looking at the television screen during the four seconds that the
identification is required to appear. The distinct constitutional
isgue arises where a specific individual, here the candidate, is
required personally to read the identification.

8 In addition, a court might, given this failure to advance

a sufficient interest, be inclined to credit the argument that

inevitably would be made by those who will challenge the amendment

that the bill is an attempt to prevent candidates from broadcasting

"negative" ads. Congress may not enact regulations that are aimed

at the suppression of ideas that Congress deems dangerous See,
nb : it

g g - .‘:.
Vlrglnia, 115 S. Ct. 2510, 25;9f(19951(‘ pglsgr v. Randall, 357
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burden on protected speech and do not materlally advance a
governmental interest, the provision 'would fail to pass
constitutional scrutiny. See McIntyre, 115 S. Ct. at 1522-24;
Buckley, 424 U.S. at 39-59.

II. Provisions of the Voluntary System

Out-of-state contributions: The Senate bill applies a limit

on out-of-state contributions to candidates who elect to
participate in the public funding system. The bill defines
allowable contributions as not including “contributions from
individuals residing outside the candidate’s State to the extent
such contributions exceed 40 percent of ‘the aggregate allowable
contributions” received during the approximately two years
preceding the Senate election. S. 1219, § S501.

The bill would discriminate against:out-of-state contributors.
While Buckley held that there is little speech content in the size
of a contribution, the Court did hold- that . inherent in every
contribution is a statement of support that is protected by the
First 'Amendment. In discriminating . against out-of-state

contributions, the bill would place burdens on the speech of
citizens who do not reside in the same state as the candidate. As
such,. the bill would trigger some level of scrutiny under the First
Amendment, for “[i)n the realm of private speech or expression,
government regulation may not favor one speaker over another.”

Rosenberger, 115 S. Ct. at 2516; see also, e.g., Lak od v. Plain
Degler Publishing Co., 486 U.S. 750, 763 (1986) ("A law or policy

permlttlng communication in a certain manner for some but not for
others raises the specter of content and viewpoint censorship.”).

Speaker-based restrictions do not inevitably demand strict
scrutiny; they do so only where the speaker-based discrimination is
based on "the communicative impact of the regulated speech,” Turper
Broadcasting Sys.., Inc. v. FCC, 114 S. Ct. 2445, 2467 (1994); that
is, where the regulation “‘arises in some measure because the
communication . . . is itself thought to be harmful.’” Buckley v.
Valeo, 424 U.S. 1, 17 (1976) {quoting United States v. O'Brien, 391
U.S. 367, 382 (1968)) (quoted'with approval. 1n Turner Broadcasting,
114 s, Ct. at 2467). Thus, strict scrutlny is required where the
prohibition or limitation on speech is based. "on the identity of
interests that spokesmen nay represent ‘inc publlc debate over
controversial issues.” First Nat’1l Bank og Bes;Q V. Bgllogtl, 435
U.S. 765, 784 (1978). Acgcord ifi ' .

Utilities Comm’n, 475 U.S. 1, 15 (1986) (plurallty oplnlon), Agstln
v. Michigan Chamber of Commerce, 494 U.S. 652, 657 (1990); cf. ECC
v, League of Women Voters, 468 U. S. 364, 383-84 (1984) (citing
Consolidated Edison Co, v, Public Serv. Comm’'n, 447 U.S. 530, 537-

40 (1980) and id. at 546 (Stevens, J., concurring)).

U.S. 513 (1958).
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On the other hand, strict scrutiny is not required where a
requlation that discriminates among speakers does not do so because
of the communicative impact of the disadvantaged speech. For
example, a speaker-based restriction might be imposed based on a
speaker’'s unique ability to - transmit: .communications wusing
particular physical means, 5__,_ggggggﬂggggg§§;;gg, 114 5. Ct. at
2460-61, 2467, or based on things the speaker has done in the past
unrelated to their speech; see,: e.g., Regan -v. Taxation with

Representation of Washington, 461 U. S 540, 548 51 (1983)

We are not aware of the purpose th1s prov151on is meant to
serve. We believe, however, that there are valid reasons unrelated
to the communicative impact of out-of-state contributions that
would sustain the provision. In particular, we believe that the
government has a legitimate interest in seeking to foster strong
ties between a Senator and the constituency he or she is
constitutionally . committed to represent,. In upholding the
individual contribution 1limit in Buckley, the Court noted its
effect was merely "to require candidates and political committees
to raise funds from a greater number of persons and to compel
people who would otherwise contribute amounts greater than the
statutory 1limits to expend such funds on direct political
expression." 424 U.S. at 22. We believe that the out-of-state
contribution limit would have essentially the same effect. It
would merely require candidates to build stronger ties with the
constituents whom they are elected to represent. We also note that
because candidates may return to each. out-of-state contributor a
pro rata share of the excess of the 40% limitation, the law does
not necessarlly require that a: cand1date ever refuse to receive,
which is to say associate with, a glven out of state contributor.

T R
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UNITED STATES DEPARTMENT OF
COMMERCE

National Telecommunications and
Information Administration
Room 4713, HCH Building
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FAX

TO: Kathleen Wallman
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Attached is the letter sent to the FCC regarding the Fox Broadcasting petition. Plgase call me at
482-0012 if you have any questions.
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June 3, 1996

The Honorable Reed Hundt

Chairman

Federal Communications Commission
Room 814

1919 M Street, N.W,

Washington, D.C. 20554

RE: Fox Broadcasting Request for Declaratory Ruling

Dear Chairman Hundt:

This letter addresses the request of Fox Broadcasting Company (Fox), filed
with the Commission on April 25, 1996, for a declaratory ruling under Sections
315(a){2) and (a)(4) of the Communications Act. The National Telecommunications
and Information Administration (NTIA) is the President’s principal adviser on
telecommunications matters. On behalf of the Administration, NTIA strongly
supports the Fox request for a declaratory ruling that its proposal to provide free
television time for prerecorded interviews with the major Presidential candidates, as
well as-on-the spot election eve coverage, does not implicate the equal time
requirements of Section 315, because these events constitute bona fide news
within the exemptions from the equal time requirements under subsections (a)(2)
and (a)(4), respectively.

President Clinton has stated that providing candidates with free television
time to talk directly with citizens about real issues and ideas furthers the health of
our democracy.' In addition to President Clinton’s statements, there is widespread
support among public interest groups encouraging the television industry to offer
free access to major presidential candidates in order to provide issue oriented
information directly to the public in formats designed to reach the maximum
number of viewers. [n the past month, other broadcasters, such as ABC, CBS,
CNN, NBC, PBS, and the U.S. Satellite Broacdcasting, have all announced plans to
offer free television time to candidates.

In this context, Fox’s proposal to provide free scheduled broadcast air time
will provide a great public benefit. Fox proposes to schedule back-to-back
prerecorded interviews by the major Presidential candidates at ten different times
for 60 seconds each during the 30 day period immediately prior to the election. In

' Radio Address by the President to the Nation, Feb. 17, 1996.
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the interviews, each candidate will respond to specific questions that allow citizens
to compare how the candidates would handle the same issues. The questions the
candidates answer will be formulated by an independent consulting or polling
organization with no ties to any candidate. Fox also plans to provide one hour of
free air time on election eve for longer statements by each candidate, in response
to a single question. By announcing the interviews at scheduled times and capping
them with election eve coverage, Fox Broadcasting will provide the public with the
opportunity to compare directly the candidates’ views on important issues.

Both of the formats proposed by Fox fall within the scope of the exemptions
from the equal time requirements for bona fide news interviews under Section
315(a)(2) and on-the-spot coverage of bona fide news events under Section
315(a)(4). Section 315(a) exempts from the equal time requirements appearances
by candidates on several types of programming:

(1) bona fide newscasts;

(2) bona fide news interviews;

(3) bona fide documentaries (if the appearance of the candidate is incidental
to the presentation of the subject or subjects covered by the news
documentary); and

(4) on-the-spot coverage of bona fide news events (including but not limited
to poiitical conventions and activities incidental thereto).

Fox's programming isatisfies the second and fourth of these exemptions. In
order for a program to be considered a "bona fide news interview" under Section
315(a)(2), it must be regularly scheduled, the producer must exercise sufficient
control to prevent a candidate from taking control, and the broadcaster's decisions
on the format, content, and participants must be based on good faith journalistic
judgment and newsworthiness, rather than on an intention to further any
individual’s candidacy. In re The Pacifica Foundation, 9 FCC Rcd 2817 (1994).
Fox’s proposed programming meets these tests. First, it is deemed to be "regularly
scheduled" under FCC precedent. The Commission has granted exemption for
programming that, like that proposed by Fox, is scheduled for limited yet recurrent
runs during the current and future election seasons. Inre U.S. News and World
Report, L.P., 2 FCC Red 7101, 7102 (1987). Second, Fox will retain control over
the topics and questions posed as part of the programming. Third, the format of
the programming presents the candidates on the basis of their "newsworthiness"”
and does not favor the candidacy of any of the participants. |d.

Even if not deemed to be "bona fide news interviews," Fox’s proposal would
nonetheless qualify for the exception for "on-the-spot coverage of bona fide news
events" under Section 315(a)(4). See In re King Broadcasting Co., 6 FCC Rcd
4998, 4999 (1991). Under the Commission's decision in King, programming in



To: Kathleen Wallman From: NTIA/DoC 6-3-96 4:43pm p. 40of §

which presidential candidates answer questions, and in which candidates present
their essential campaign messages, are deemed to be news "events" subject to the
exemption under 315(a)(4). Additionally, Fox's programming will be "newsworthy"
in that it will be objective, balanced, and unbiased;? in such a case, the
Commission has "no basis to question a broadcaster’'s bona fides in covering such
events."?® King, 6 FCC Red at 5000.

Accordingly, the Commission should grant the declaratory ruling requested
by Fox Broadcasting. The public interest wiil be furthered by allowing Fox to
broadcast the Presidential candidates’ positions on key issues with the certainty
that such broadcasts will not trigger the equal time provisions of Section 315. Any
lingering concern about the equal time requirements could chill the availability of
such important news events.

The grant of the requested declaratory ruling is consistent with Congress’
purpose in amending the Communications Act in 1959 to add the exemptions from
the equai time requirements discussed above. Congress added these exemptions
due to recognition that "the right of the public to be informed through broadcasts
of political events" was paramount and because of its conviction that broadcaster
discretion with respect to news coverage should be increased.* While Congress
acknowledged there could be some risk to the equal time provisions in adding the
statutory exemptions, it decided the balance must fall in favor of increased news
coverage of political events on behalf of the public and also that the Commission
should have great leeway in interpreting Section 315.

With this in mind, it is important to note that since the 1959 exemptions for
bona fide news were added to Section 315, the trend has been for the Commission
to broaden its interpretation of the scope of the exemptions. Such action is

2 For example, the initial order of the Candidates’ statements will be dtermined
by coin toss or drawing straws. This order will then be reversed or followed in
sequence for subsequent broadcasts of the various position statements,
Additionally, the questions will be formulated by neutral independent groups. All
statements will also be broadcast in prime-time programs of comparable audience

size and will be promoted and regularly scheduled in the period preceding the
general election.

3 It is aiso important te note that the fact that the programs will be pre-
recorded does not affect their status as "on-the-spot" coverage. See King, 6 FCC
Red at 4988 (programming to be shown would be taped).

4 Chisholm v. FCC, 538 F.2d 349, 352 (D.C. Cir.), cert. denied, 429 U.S. 890
(1976).
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consistent with Congress’ intent that the Commission have maximum flexibility in
determining whether news coverage is exempt from the equal time requirements.

Accordingly, NTIA urges the Commission to grant Fox's request for

declaratory ruling so it may proceed to provide free broadcast time for the major
Presidential candidates -- to the benefit of the entire American public.

Sincerely,

Larry Irving
Assistant Secretary for
Communications and Information

cc: The Honorable James H. Quello
The Honorable Rachelle B. Chong
The Honorable Susan Ness
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The Honorable Reed Hundt / = , :
Chairman L/M/
Federal Communications Commission

Room 814 . 'P
1919 M Street, N.W. : :

Washington, D.C. 20554
RE: Fox Bfoadcasting Request for Declaratory Ruling - 6 6‘,?

Dear Chairman Hundt:

This tetter addresses the request of Fox Broadcasting Company (Fox), filed
with the Commission on April 25, 1996, for a declaratory ruling under Sections
315(al2) and {a)(4) of the Communications Act. The National Telecommunications
and Information Administration {NTIA) is the President’s principal advisor on
telecommunications matters. On behalf of the Administration, NTIA strongly
supports the Fox request for a declaratory ruiing that its proposal to provide free
television time for prerecorded interviews with the Republican and Democratic
Presidential candidates, as well as-on-the spot election eve coverage, &es not
violate the equal time provisions of Section 315, because these events constitute il ?
bona fide newsDwithin the exemptions from the equal time requirements under o
subsections (a}{2) and (a){4), respectively.

President Clinton"has stated that providing candidates with free television
time to talk directly with citizens about real issues and ideas furthers the health of
our democracy.’' In this vein, Fox's proposal to provide free scheduled broadcast
airtime will provide a great public benefit and is supported by the Administration.

More specifically, Fox proposes to schedule back-to-back prerecorded. ..
interviews by the two major Presidential candidates at ten different times for 60
seconds each during the 30 day period immediately prior to the election. In the
interviews, each candidate will respond to specific questions and therefore allow
citizens to compare how the two candidates would handle the same issues. The
questions the candidates answer will be formulated by an independent consulting
or polling organization with no ties to any candidate., Fox also plans to provide one
hour of free airtime on election eve for longer statements by each candidate. By
announcing the interviews at scheduled times and capping them with elective eve
coverage, Fox Broadcasting will provide the public with the opportunity to

' Radio Address by the President to the Nation, Feb. 17, 1996.
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compare directly the candidates views on important issues. Viewers can either
plan to watch the broadcasts when aired or tape them for later viewing, thereby
allowing them to make more informed voting decisions.

Fox’s proposal is clearly within the scope of the exemptions from the equal
time requirements for bona fide news interviews under Section 315(a)(2) and on-
the-spot coverage of bona fide news events under Section 315(a)(4}. The
proposed interview format qualifies as bona fide news because the questions will
not be formulated by the candidates and will not be slanted to favor either one.
Further, the interviews will be broadcast at regularly scheduled times with the
purpose of providing genuine news and aliowing citizens to become better informed
voters. Similarly, Fox’s proposed election eve coverage also qualifies for
exemption. Broadcasting the position statements of the major presidential
candidates on specific issues that are important to the voting public clearly
constitutes on-the-spot news coverage, particularly at a time as critical as the eve
of the election. Additionally, the structural safeguards proposed by Fox WI“ ensure

“that there is no favoritism toward any candidate.?

Accordingly, the Commission should grant the declaratory ruling requested
by Fox Broadcasting. The public interest will be furthered by allowing Fox to
broadcast the Presidential candidates’ positions on key issues with the certainty
that such broadcasts will not trigger the equal time provisions of Section 315. Any
lingering concern about the equal time requirements could chill the availability of
such important news events.

The grant of the requested declaratory ruling is consistent with Congress’
purpose in amending the Communications Act in 1959 to add the exemptions from
the equal time réquirgments discussed above. Congress added these exemptions
due to recognition that*"the right of the public to be informed through broadcasts
of political events” was paramount and a conviction that broadcaster discretion
with respect to news coverage should be increased.® While Congress
acknowledged there could be some rnisk to the equa!l time provisions in adding the
statutory exemptions, it decided the balance must fall in favor of increased news
coverage of political events on behalf of the public and also that the Commission

2 For example, Fox will determine the initial order of the Candidates’ statements

“by coin toss or drawing straws. This order will then be reversed or followed in

sequence for subsequent broadcasts of the wvarious position statements. All
statements will also be broadcast in prime-time programs of comparable audience size
and will be promoted and regularly scheduled in the period preceding the general
election.

* Chisholm v. FCC, 538 F.2d 348, 351 (1876).
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should havé g'reat leeway in interpreting Section 315.

With this in mind, it is important to note that since the 1959 exemptions for
bona fide news were added to Section 315, the trend has been for the Commission
to broaden its interpretation of the scope of the exemptions. Such action is
consistent with Congress’ intent that the Commission have maximum flexibility in
determining whether news coverage is exempt from the equal time requirements.
Thus, the Commission should give the most expansive reading possible to the
exemptions whenever it weighs the imposition of the equal time requirements
against proposals, such as that of Fox, seeking to provide the public with genuine
news regarding political events, including elections.

Accordingly, NTIA urges the Commission to grant Fox's reduest for
declaratory ruling so it may proceed to provide free broadcast time for the major
Presidential candidates -- ultimately to the benefit of the entire American public.

Sincersly,

Larry Irving
Assistant Secretary for
Communications and Information

cc:  The Honorable James H. Quello
The Honorable Rachelle B. Chong
The Honorable Stisan Ness
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Federal Communicatians Commission ‘ Nums modia inferuation 202 | 418-0600
1819 M St., N.W. FaxOn-Osmand 202 | 4162830
Washington, 0.C. 20554 e e

May 13, 1996

FCC COMMENT ON ISSUES RELATING TO
BROADCASTER PROPOSALS TO PROVIDE TIME TO PRESIDENTIAL CANDIDATES;
WILL BOLD EN BANC HEARING

On April 25, 1996, the FFox Broadcasting Company filed with the Commission a Request for
Declaratory. Ruling regarding a proposal to present statements by Presidenttal candidates over the Fox
network prior to the November 5, 1996 general election. Fox has proposed to offtx news event coverage
of back-to-back staements by the major presideniial candidates, as determined by the Commissiop on
Presidential Debales, in a ane-hour hlock of time on Blection Eve, and of ten 60-second position
statements by each candidate in a seven-week period before the election.  ABC, CBS, NBC, PBS and
CNN also have aonounced plans to provide broadcast time 0 candidates.

Fox seeks a Commission ruling that its proposed programming would be cxempt from the "equal
oppormunities” provision of Section 315 of the Communications Act as bona fide news programming,
Section 315 rexquires that when a legally qualified candidate appears on a broadeast statiom outside the
context of hona fide news programming, the station must afford equal opportunities to all legaily qualified
apponents. The statute excanpls the following news progmamming from this requirement: 1) bong fide
newscass; 2) bona fide news interview programs; 3) bona fide news documentaries; and 4) on-the-spot
coverage of bona fide ncws events.  Also befare the Commission is a letter dated Aprl 16, 1996 from
the Free TV for Straight Talk Caalition requesting that the Commission bold a public hearing to "better

 enable the Commission to discharpe its fmportant function of affording guidknce as 10 the application of

the oqual opportmities requirement and the exemptions thereto. ™

. The Fox Request raises important issues meganding broadcasters® ability under the Commurications
Act and the Commission’s rules to provide time to political candidates and, specifically, regarding the
Commission’s intexpretation of the news exemptions to Section 315 obligations. The Commission seeks
comment from imterested parties on whether an exemption for the Fox proposal would be consistent with
the stalutory language, legishative history, and judicial and Commission case law regarding the news
exemptions. Also, commenters should address whether the Commission’s amrent interpretation of
Scction 315 may hmit the ways in which broadcasters may vohmtarily provide time for candidates to
speak directly to voters, and whether programming that broadcastess in good faith deem 1o be bong fide
news should be exenx from the equal opportunities rules regardless of founat, Interested patics may
express their views in written comments on or before June 3, 1996,
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The Commission also will bold an e fanc hearing in June to afford further public cxplomtion of
these inoportant issues.  Porsons interested in participating in this hearing should express that interest,
writing, by June 3, 1996, in a ketter t0 Jonathan Cohen, Assistant Chief, Mass Media Bureau, Room 314,
1919 M Streat, N.W., Washington, D.C. 20554. A date and an agenda for this hearing will be
announced in a subsequent Public Notice.

Copies of the Fox request and the Coalition letter may be obtained from the Commission's Public
Reference Roon, Room 239, 1919 M Steet, N'W., Washington, DC 20554, from the Commission’s
cupy coutracior, Intematioval Transeription Services, Inc., Suite 140, 2100 M Suoct, N.W., Wastington,
DC 20037, telephone (202) 857-3800, or frow the FCC's World Wide Web site, www.foc.gov, i e
Mass Modia Burcau “infoomal” directory under "fox_request.ta” and "ooalition lir.tet”, Comments
shoukd be filed with the Acting Secretary, FedetalCannnmmCommsmm Room 222, 1919 M
Sweet, N.W., Washington, DC 20554, not later thun June 3, 1996.

For farther information, contact Bobby Baker (202-418-1440) or Janathan Cohen (202-418-2600)
of the Commission’s Mass Media Burean.
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Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C.

In re Request for Declaratory Ruling of
FOX BROADCASTING COMPANY

Regarding Sections 315(a)(2) and (4)
of the Communications Act

A e ™ R ™ A

To: The Commission

REQUEST FOR DECLARATORY RULING

Fox Broadcasting Company (“Fox”), pursuant to Section L2 of the

- 1.

=
L
<

Commission’s Rules, hereby requests a declaratory ruling that the ne%rs event:

T .

coverage described herein and proposed to be broadcast over the Fox‘,_fier.wor

ULETHT ST

during the 1998 presidential general election campaign is exempt ﬁo}n the “eEéc:la.I
opportunities” provision of Section 315(a) of the Communications Act, as =
amended. 1/ As will be shown below, Fox's proposals fall within the ambit of the
bona fide news interview and “on-the-spot” news coverage exemptions codified at
Sections 313(a)(2) and (4). Furthermore, Fox's proposals will contribute to the

public interest in an open and vigorous exchange of ideas prior to the November 5

- 1/ This proposal was first made by Rupert Murdoch in a speech given on
February 26, 1996. This request seeks to implement the proposal, following
numerous discussions with interested parties subsequent to Mr. Murdoch’s

remarks.

NNDC - 6021171 - 0248532.05
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1996 goneral election, while fully comparting with “Congress’s objectives both to

treat all candidates equally and to ensure maximum coverage” of political news.

King Broadeasting Co, v. FCC, 860 F.2d 466, 466 (D.C. Cir. 1988). 2/

I. FOX PROPOSES TO PROVIDE NEWS EVENT COVERAGE OF
SHORT- AND LONG-FORM CANDIDATE PRESENTATIONS
REGARDING ISSUES OF CONCERN TO VOTERS.

Fox seeks a ruling with respect to the following two proposals to
provide news event coverage of appearances by the major presidential candidates,

as determined by the Commission on Presidential Debates (collectively, the

“Candidates™): 3/

A. Short-Form News Event Coverage.

Between September 15 and November 2, 1996, Fox proposes to provide
news event coverage of ten 60-second position statements by each Candidate, for a

total of ten minutes per Candidate. Each statement will be a response to a question

2/ Fox makes this proposal unilaterally and without any expectation that the
other networks will participate. The proposal advanced herein is in addition to the
existing extensive apportunities for candidate appearances on Fox news programs
on its owned and operated stations across the country, e.g,, “The Fox Morning
News” and “The 10 O'Clock News” on WT'TG in Washington. In fact, prime-time
newscasts on numerous Fox affiliates represent an opportunity, unique in the
industry, for prime-time appearances by both national and local candidates for
public office. )

3/ Fox does not seek to involve the Commission on Presidential Dcbates in
making determinationa apart from those it makes for its own debates. Rather,
because of the timing of Fox’s proposed news avent coverage, the determinations
made by the Commisgion on Presidential Debates will be sufficient to assure
participation by all major candidates.

NAADC . 1141 - 0049830.08
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about a different issue of demonstrable concern to voters in the general election.
The ten questions will be formulated by an independent consultant or polling
organization and will be submitted to the Candidates in writing by September 1,
1996. Fox will not exercise any control over the content of the Candidates’
statoments.

The following additional structural safeguards will ba implemented in
order to assure fairness and comparable e#osue to the Candidates:

1. The position statements of each candidate responsive
to each issue will be broadcast in prime-time programs
of comparable audience size.

2. The order of the Candidates’ statements will be
determined initially by coin toss or by drawing straws,
and will reversed (or followed in sequence if there are
more than two participating candidates) in each
broadcast for the duration of the series.

3. The ten events will be regularly scheduled during the
designated 30-day period preceding the general
election, and will receive advance promotion.

Fox submits that these safeguards, in addition to the mechanism for selecting the

candidates, selecting the topics to be addressed and formulating the questions to

the Candidates, will satisfy “Congress’ intent that the programs be of genuine news

-value and not be used to advance the candidacy of a particular individual.” Henrv

Geller, 95 F.C.C.2d 1236, 1243, affd sub nom. League of Women Voters Kduc. Fund

Y. FCC, 731 F.2d 995 (D.C. Cir. 1983).
Fox believes that, in view of both the proposed format of the series and

the conﬁplicated and unpredictable schadules of the Candidates in the month

preceding the general election, it will be impracticable to present live coverage of

-3-
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each of the Candidates’ ten position statements. Accordingly, Fox will make
production facilities available, free of charge and at mutually convenient times and

locations, for the Candidates to record their statements live on videotape. 4/

B. News Event Coverage of Election-Eve Candidate
Presentations.

In addition to the short-form news event coverage discussed above, Fox
proposes to make available one hour of its prime-time network schedule on Monday
ev.ening, November 4, 1996, to .provide news event coverage of longer, back-to-back
statements by each Candidate. These statements will consist of the final campaign
message in response to the question, “Why should the American voter vote for you?”
The hour will be divided equally among the Candidates. Fox will not exercise any
control over the content of the Candidates’ statements, and the order of the
presentations will aéain be determined by coin toss (or by drawing straws). For the
- reasons discussed above, Fox also will provide production facilities free of charge at
mutually agreeable times and locations for the recording of the Candidates’

statements.

4/  This process will require that the Candidate appear live and provide his
responses, without any opportunity to edit or otherwise modify or enhance the
responses in the post-production process.

\\\DC - 6091Vt . 0343522 05
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II. FOX'S PROPOSALS QUALIFY FOR EXEMPTION FROM THE EQUAIL
OPPORTUNITIES REQUIREMENT OF SECTION 315(a).

Like the other exemptions from the equal oppertunities requirement of
Section 315(a), the “bona fide news interview” and “on-the-spot” news coverage
exemptions are intonded to strike a balance between, on the one hand, the
guaranteed equal treatment of political candidates, and, on the other,

the right of the public to be informed through broadcasts

of political events . . . [and] the discretion of the broad-

caster to be selective with respect to the broadcasting of
such events.

olitical Broadcasts--Equal Time Before the Subcommittee on

" Communication w f the House Committee on Interstate Forei

Commerce, 86th Cong.. 1st Sess. 2 (1959) (comments of Chairman Harris). As
explained below, Fox respectfully submits that its proposals satisfy the
Commission's criteria for exemption from the equal opportunities requirement of
Section 315(a) with respect to either of these provisions.

Both Fox’s short-form and election-evé presentations “reasonably may
be viewed as news ‘events’ subject to broadcast coverage” in the exercise of Fox's
good faith news judgment. King Broadcasting Companv, supra, at 4999 (back-to-
back candidate presentations alternating with candidate interviews collectively
exempt under Section 315(a)(4)). The Commission has coneluded that there is “no
significant distinction between coverage of this sort of political ‘event’ [i.e.,
alternating candidate presentations] and tl;e candidate debates we previously have
deemed'to be news ‘events.’” Id. Accordingly, the spoken presentations by the

Candidates on issues of concern to voters proposed to be broadcast by Fox, “by any

-5 -
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reasonable standard, are news ‘events’ within the contemplation” of the “on-the-
spot” exemption. Id, at 5000. See also Henry Geller, supra, at 1246-47 (delayed
broadcasts qualify for Section 314(a)(4) exemption).

Guided by prior Commission decisions, Fox has designed structural
safeguarda that will ensure that there is no candidate favoritism. See Aspen
Institute Program. 55 F.C-C-éd 697 (1975), affd sub nom. Chisholm v, FCC,

538 F.2d 349 (D.C. Cir.), cert. de_nigd, 429 1.S. 890 (1976) (exempt presentations
must be broadcast in non-discrimiriatory manner). Each candidate will receive an
identical amount of time to respond to each of a series of ten identical questions;
thereafter, on November 4, each candidate will be given an identical amount of time
for an extended statement in response to a ﬁ;ml question. Cf King Broadeasting
Companv, supra, at 4999 (“the mere fact that the presentations allow the
candidates to present their views in the most favorable light, without spontaneous
interaction with the press or opposing candidates, does not preclude application of
the news event exemﬁtion"). In addition, Fox has removed itself completely from
the process of selecting partic;ipat‘mg candidates. The Fox news event coverage will
treat equally all those candidates deemed eligible by the Commission on
Prosidential Debates.

Fox submits that its proposals also satisfy, in form and substance, the
three principal factors the Commission has considered in finding limited duration
election-specific ﬁtewiew series qualified for exemption under the “bona fide news

interview” provision of Section 315(a)(2). See, e.g., U.S. News and World Report,

NADC - 609111 - 0248333 05
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LP,?2 FCC Red 7101 (1987); The Pacifica Foundation, DA 94.639 (MMB 1994).
First, decisions regarding the format, content, scheduling and production will be
made by Fox “ ‘in the exercise of its bona fide news judgment and not for the
political advantage of the candidate for public office.’” U,S. News and World
Report, supra, at 7102, guoting H. Rep. No. 1069, 86th Cong., 1st Sess. 4 (1959).
Second, the presentations will be regularly scheduled during the 30-day pex;iod
preceding the gener'al election, “with the intention to continue the series to coincide
with the advent of future Presidentizl elections.” Id. (limited duration. “election-
specific” séries satisfy “regularly scheduled” criterion). &gwMédig and Sacietv
Seminars, 56 R.R.2d 1150, 1153 (M'MB 1984) (“[o]nly where the scheduling of a
program is used as a vehicle to advance the political aspirations of a participant
would the Commission guestion its pruximity to an election”). Third, the programs
will originate with and be under the control of the Fox netwérk. Seq U.S. News and
World Report, L. P sunra, at 7102.

Indeed, although in “a typical interview format, there can be no
guarantee that competing candidates will be given precisely equal trcatment” (King
Broadeasting Companv, supra, at 5000), Fox's proposed format will do exactly that.
Furthermore, the duration of the short-form candidate responses dves not affect

their entitlement to the exemption. See Silver King Broadcasting Co., 64 R.R.2d

1440 (MMB 1988) (segments of three to four and one-half minutes’ duration qualify

as exempt news interview programs); National Broadcasting Co.. Inc., 60 R.R.2d

1068 (MMB 1986).

\\ADC . 6021171 - 0249533 08
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III. CONCLUSION

Fox submits that its proposals will unquestionably serve the public

interest by providing enhanced coverage of the 1996 presidential election in a

manner fully consistent with Congress’ objectives hoth to treat all candidates

equally and to ensura maximum coverage of political news and information.

S\WADC - §02111 - 0249532.05

Fox’s praposals will permit the wide dissemination by
a free, over-the-air televigion network of political news
and information.

The format and content of the programs will be
determined by Fox in exercise of its good faith
journalistic judgment, and tha selection methodology,
formulation of questions and other structural
safeguards designed by Fox will guarantee against
even the possibility of “favoritism or bias.” King
Broadeasting Co, v. FCC, 860 F.2d at 467.

Fox's proposals “will further Congress’ intent to permit -
broadcasters t0 make a full and more effective
contribution to an informed electorate” (King
Broadcasting Company, supra, at 5000) without

risking the chilling effect on public discourse protected
by the First Amendment that could result from a rigid
application of Section 315(a).

Fox's proposals will mitigate the potential unfairness
resulting from the high cost of broadcast advertising
time in general, and of prime-time television time in
particular.
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Accordingly, for all the reasons stated herein, Fox respectfully requests
that the Commission rule that its planned political coverage, as described above, is
exempt from the equal opportunities provision of Section 315(a) of the' Act.

Respectfully submitted,
FOX BROADCASTING COMPANY

Ll W € QW

William S. Reyner; Jt/ o~
Mace J. Rosenstein .

HOGAN & HARTSON L.L.P.
Columbia Square

5585 Thirteenth Street, N.-W,
Washington, D.C. 20004
202/637-5600

Its Attorneys

April 25, 1996
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E;for straight talk coalition

April 16, 1996

Chairman Reed E. Hundt

Federal Communications Commission
1919 M Street N.W.

Washington, D.C. 20544

Dear Chairman Hundt,

We the undersigned request the Commission to convene an ga banc hearing to promote a
maximum contribution by the electronic media, especially broadcast television, to the coming
general election campaign for president, with special focus on recent proposals ta provide free
network television air-time to the major presidential candidates.

Because it is relied upon so heavily by the public foc news and information. the role
played by television in its coverage of political affairs is crucial to a free society. Part of that role
is to contribute as much as possible to a fully informed public and thus to interest that public in
participating in this vital civic undertaking. While television does make a significant contribution
in this respect, it is not, we submit, the maximum contribution that is so greatly needed in these
times, particularly in light of indicia like low voter tumout and voter cynicism.

Therefore, prominent citizens, members of the press, politicians, academics, party
leaders, and various network officials have all expressed a deep and growing concern over this
state of affairs. Serious proposals to improve the situation raise the hope that the political media
generally, and television in particular, can respond much mere fully and positively to the
electorate’s need for substantive information regarding candidates and issues. Congressional
interest in such proposals is growing as well.

The 1996 presidential campaign has become a focal point for these efforts. The Fox
Network has offered to schedule free time for the major presidential candidates this fall. Qur
newly created group ---The Free TV for Straight Talk Coalition--- has urged all the networks
voluntarily to offer the major presidential candidates a few minutes a night during prime-time foc
the culminating weeks of the 1996 presidential campaign.
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We believe an gn bang hearing before the FCC oflers a nmcly and appropriate forum Lo
explore the range of free television time proposals heing considered,’and to discuss the relevant
tegal and practical questions necessary to make {ree television a ceality.

We arc not suggesting the need lor a formal proceeding of written comments and ceplics.
Rather, an oral ¢n bang proceeding will provide a full opportunity for network répresentatives.
clected ofticials, academics, and concemed citizens 10 present their views on [ree television tor
the major presidcntial candidates. {n addition. they may want to address the breader question of
how the telecommunications media can better scrve the public interest in public discourse and
democrutic decision-making. la duing s0. the Cammission.will serve (he public interest by
facilitating this important, voluntary, and much needed development in political broadeast
coverage. The Commission has previously acted to “encourage the larger and more eflcerive use
ol [broadcasting] in the public interest™ (47 UL.S.C. Sec. 303(g)) in this political tield (see Lirst
Report, 48 FCC2d 34 (1972)), and should do so now.

There is & second reason for the Commission to convene such a proceeding. The
Commission has the statutory responsibility for enforcing the equal opportunitics requirement of
47 U.S.C. Scection 515 (a). The Fox Network has expressed its intention to seek a declaratorv
ruling from the FCC exempling its frce time proposal from the relevant cqual opportunities
regulations. (1? C.F.R. Scctions 73.1941 and 76.205). Accordingly, an &n banc hearing will
better enable the Commission ta discharge its important function of affording guidance as (o the
application of the equal opportunities requirement and the excmptions thereto. In that connection,
we believe that our proposal, under established precedent, does fall within the exemption in
Section 315 (a)(4) and thus could go forward as a legal and practical matter.

Other than the [oregoing agency responsibility, we are not calling for any Commission
action or government intervention into political broadcasting. Any such offer by the networks
should and would be entirely voluntary and would be undertaken by them in discharge of their
own responsible recognition, recently siressed by them. of their public trustee obligation. The
broadcast industry is unique, in fact and in law (see Turmer Broadcasting Sys.. Inc. v. ECC. 114
S.Ct. 2445, 2456-57 (1994)), and therefore has a unique opportunity to make a maximum
contribution sought in this vital civic area.

Much has been and will be given the broadeast industry, and thus much can be cxpected
of them. [t is therefore our hope that if the FCC brings together the interested padies and presides
over a good faith discussion of free tefevision proposals, the outcome may well be that the
networks will find new ways to improve the political coverage of the presidential campaign. The
presidential candidates may be given a new opportunity in such free network air-time to
communicate their positions on a variety of topics with the electorate. But cven more

_importantly, the American people will discover a new political forum in which their interest in
the presidential campaign and knowledge of the issues will be greatly heightened.

2]
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We believe our fice ielevision proposal is best, but are eager to hear all views at the FCC
hearings. Because time is of the essence, we ook forward o your decibion to convene an en banc
hearing at the earliest possible date.

Thank you for giving this matter and our request your consideration.

fi fhotey

Senator Bill Bradley

Lot | Sy

Frank J, Mnkopf Jr arlqkT M natt

M("W Mal W"W ol \yA_—

Kathleen Hall Jamieson Paul Taylor \ "~

Sincercly,

cc: Commissioner Rachetle B. Chong
Commissioner Susan Ness
Commissioncr James H. Quello
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EXECUTIVE OFFICE OF T HE PRESIDENT

23-May-1996 05:16pm

TO: {See Below)

FROM: James S. Rubin
OQffice of Legislative Affairs

SUBJECT: cfr

Another victory for the people:

The Senate approved by voice vote the Thompson amendment to the Budget
Resolution expressing the intent of the Senate to keep the checkoff financing
system fully funded.

Distribution:

TO: Peter Jacoby

TO: Michael Waldman

TO: William Curry

TO: Kathleen M. Wallman
TO: Elena Kagan

TO: Paul J. Weinstein, Jr
TO: Lisa Jordan Tamagni



Withdrawal/Redaction Marker
‘ Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE
001. memo from Michael Waldman to James S. Rubin et al re RE: cfr [partial] (1 05/23/1996 P6/b(6)
page)
COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan
QA/Box Number: 808
FOLDER TITLE:
Campaign Finance Materials 2]
2009-1006-F
kc143
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - [5 U.S.C. 552(b)]
P1 Natienal Security Classified Information [(a)(1) of the PRA] b(1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)}(3) of the PRA] an agency [(b)2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
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PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3), concerning wells [(b}9) of the FOIA]
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EXECUTTIVE OFFICE OF

"TO:

FROM:

23-May-1996 07:35pm

(See Below)

Michael Waldman
Office of Communications

SUBJECT: RE: cfr

PLEASE make sUre[ PE/(b)(6) ]knows what
They totally screwed us last year - put out press release that
trashed us, even though we and Fowler had actually savd the day
for them. (They urged us to threaten a
reconciliation bill!)

THE PRESIDENT

(if anything) we did.

"veto" ... of a

You might want to remind them of last year.

Distribution:

TO: James S. Rubin

CC: Peter Jacoby

CC: William Curry .

CC: Kathleen M. Wallman
CC: Elena Kagan

CC: Paul J. Weinstein, Jr
CC: Lisa Jordan Tamagni
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EXECUTTIVE OFFICE OF THE PRESIDENT
21-May-1996 12:08pm

TO: (See Below)

FROM: Paul J. Weinstein, Jr

Domestic Policy Council

SUBJECT: NTIA Letter

There has been a slight change in ocur strategy regarding the FCC and free tv.
Harold held a meeting yesterday, and it was agreed that we should have the NTIA
at the Department of Commerce send a letter in support of waiving the equal
access requirement and in favor of free tv time. A draft should be ready this
Friday. When I get a copy, I will circulate.

Thanks.

Distribution:

TO: Kathleen M. Wallman
TO: Elena Kagan

TO: James S. Rubin

TO: Peter Jacoby

TO: William Curry

CC: Michael Waldman



EXECUTIVE OFF I CE OF THE PRESIDENT

22-May-1996 05:24pm

TO: {(See Below)

FROM: Paul J. Weinstein, Jr
Domestic Policy Council

SUBJECT: Campaign Finance Reform
Dems in the House today introduced their campaign finance reform bill. The bill
would:
* Limit Spending to $600,000 every 2-year cycle.

* Limit PACs to $2,000 per cycle, $1,000 per election. PACS could only give
$200,000 per cycle in the aggregate.

* $50,000 limit on a candidate’s own money, including loans to oneself.

* Broadcast rate dicount -- 50% of the lowest unit rate for the last 30 days of
primary and last 60 days of general election.

* Postage rate discount -- third class, nonprofit, bulk rate.

* Disincentive for non-participating opponent -- no boradcast or postage rate
discounts and a 35% tax on contributions once spending limit has been breeched.

* No bundling except fo non-affiliated, non-connected PACs (Emily’s List
exclusion) .

* Prohibition on Soft Money -- exception if they are new "Grass Roots Party
Funds."

Republicans have announced in the House they are moving their own bill as well.
The Republican bill would ban PACs and place limits on contributions coming from
outside a Congressman’s district, as well as increase the amount of individual
contributions.

Distribution:

TO: Peter Jacoby
TO: Kathleen M. Wallman



EXECUTTIVE OFFICE OF TH E PRESIDENT
22-May-1996 09:31pm

TO: (See Below)

FROM: Michael Waldman

Office of Communications

SUBJECT: RE: Campaign Finance Reform

This is very similar to the bill in 1993.

You should check, though, to see if the $600,000 is a real amount
-- or if it has lots of loopholes and exemptions and attorney
funds etc. Last time it was supposedly 600K and it was really
close to a million. Probably 2 million now.

Distribution:
TO: Paul J. Weinstein, Jr

CC: Peter Jacoby

CC: Kathleen M. Wallman
CC: Elena Kagan

CC: William Curry

CC: James S. Rubin

CC: Jennifer M. 0O'Connor



EXECUTTIVE Q FFICE OF T H E PRESIDENT
20-May-1996 05:41pum

TO: (See Below)

FROM: James S. Rubin

Office of Legislative Affairs

SUBJECT : tax checkoff

Sen. Thompson offered his amendment, which will probably be voted on tomorrow,
when the Senate takes up a long series of stacked amendments.

Distribution:

TO: Peter Jacoby

TO: Michael Waldman

TO: William Curry

TO: Kathleen M. Wallman
TO: Elena Kagan

TO: Paul J. Weinstein, Jr
TO: Lisa Jordan Tamagni
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AMENDMENT NO. Calendar No.

Purpose: To express the sense of the Senate on the funding
levels for the Presidential Election Campaign Fund.

IN THE SENATE OF THE UNITED STATES—104th Cong., 2d Sess.
S.CON.RES. 57
Setting forth the econgressional budget for the United States:

(Government for fiscal years 1997, 1998, 1999, 2000,
2001, and 2002. -

Referred to the Committee on
and orderced to be printed

Ordered to lie on the table and to be printed
AMENDMENT intended to be proposed by Mr. THOMPSON asd ..
Via:

[u—y

At the appropriate place in the resoluiion, insert the
following: |
SEC. . ._. SENSE OF THE SKNATR ON THE PRESIDENTIAL
ELECTION CAMPAIGN FUND.
It is the sense of the Senate that the assumptions
underlying the functional totals in this resolution assume
that when the Finance Committee meets its outlay and

revenue obligations under this resolution the committee

O 00 3 A W b W N

should not malke any changes in the Pre'-,ldcnt.ml Election

S

ov 1t urtdwﬁ s e,
Campaign F‘und/land should rmleet its revenue and outlay

p—
ed

targets through other programs within its jurisdiction.

May 16, 1996 : (,
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COMMENTS ON
CONSTITUTIONALITY OF S8ELECTED PROVISIONS
OFr B. 121%, MCCAIN-FEINGOLD CAMPAIGN FINANCE REFORM BILL

I. BAN ON PAC CONTRIBUTIONS

Bennt; Bill 1219, the HQCain—Pei;gold campaign
finance reform bill, would ban contributions by political
action caﬁmitteea in federal elections. Bpecifically, the
bill would prohibit the making of contributions and
expenditures "for the purpose of influencing an election for
federal office"” by anyone other than an individual or
political committee, ana woulad detiﬁe *political committee"
to include only the candidate's authorized campaign
committee, and the national, state, district, local and joint
committees of political parties. S. 1219, 104th Cong.., 1st
Sess. (1995) (hereinafter, "S. 1219"), § 201(a) (amending 2
U.5.C. § 301, et seqg.). In additien, MoCain-Feingold would
eliminate 2 U.S.C. § 441b(b) (2) (C), the provision of current
law which permits corporations, labor unions, membership
organizations, cooperatives and non-profit corporations to
establish segregated funds, that is, connected PACS. S.
1219, § 201(b) (2). The bill further provides that, in the
event that the PAC ban is invalidated, the 1limit on
contributions by a PAC to a federal candidate would be
reduced to $1,000 per election and a candidate would be
allowad to accapt an aggregate of 20% of the applicabla
spending limit from PACs.

The censtitutionality of a flat ban on federxal

political activity by PACs has been hotly debated. The
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campaign finance decisions of the Supreme Court provide
little more than hints of how the present Court might view a
flat ban on PAC activity, in part because those cases have
produced deep splits and shifting najoritiés among the
Justices, resulting in few bright line rules to guide
lawmakers. It is far from clear, therefore, whether a
challenge to the constitutionality of Mccain-Feingold's PAC
ban would succeed. In any event, though, if the flat PAC ban
were struck down, the bill's fallback provisions would become
offootive, and those provisions ara clearly congtitutional.
Those who contend that a flat‘han is unconstitutional
make several arguments. First, thoy suggest that the First
Amendment rights of freedom of speech and association protect
from government limitation a PAC's ability to make
independent expenditures in connection with a federal
campaign, relying primarily on Buckley v, Valeo, 424 U.S, 1
(1976); C. v. National Conservati tical Action
Committee, 470 U.S. 480 (1985) ("NCPAC%); ana F.E.C. Vv,
Massachusotts c}tizgns for Life. Inc.. 479rU.S. 238 (1986)
(YMCFL*). In Buckley, the Supreme Court dfew a distinction
batwean contributions and expenditures, ruling that the Pirst
Amendment permits limits on campaign contributions, but |
forbids limits on candidate and independent expenditures.
424 U.S. at 12-23, 23-37, 319-59. Employing the "rigorous"”
standard of review set forth in Buckley for laws governing

campaign finance, the NCPAC Court invalidated restrictions on

independent PAC expenditures on the ground that the

_2_
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govarnmant's asserted intarest in combatting corruption and
the appearance of corruption was insufficiently compelling to
justify the rastrictions. 470 U.S, 500-501. In MCFL, the
Court applied the framework of Buckley and its progeny to
invalidate a restriction on independent campaign expenditures
by corporations, but only as applied to a noncommercial, non-
profit corporation "formed to disseminate political ideas,
not to amass capital.® 479 U.S. at 259. Together, opponents
argue, these decisions will render unconstitutional a flat
ban on efforts by PACs to influence the outcomes of federal
elections., In addition, opponents assert that the rights bf
association and free speech similarly protect a PAC's right
to ﬁake contributions directly to candidates.

Thoee who contend that a £lat PAC ban is
constitutional argue that none of the Court's cases squarely
resolves consatitutionality of such a ban. For example, the
NCPAC Court baséd its decision in part on the fact that
federally-funded presidential candidates are unlikely to be
influenced by independent PAC expenditures, and it is unclear
how such reasoning would apply to a system, such as that in
McCain-Peingold, in which candidates agree to voluntary
limits in exchange for benefits that do not include public
financing. It has also been noted that there have been
statutory prohibitions against direct participation in
federal electiona by corporations since 1907, gee Pub. L., NO.
§9-36, 34 Btat. 864 (1907) (codified at 2 U.S.C. § 441b

(1588)), and by labor unions since 1943, see Pub. L. NO. 78—

-3-'
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89, 57 Stat. 163, 167 (1943) (codified at 2 U.5.C. 441b
(1988)). Most significantly, those who argue a PAC ban is
constitutional look to Austin v. Michigan Chambex of
Commerce, 494 U.S. 652 (1990), for evidence that a flat PAC
ban might survive the “rigorous®" scrutiny prescribed by
Buckley. In Austin, the Court upheld a stPte law prohibiting
corporations (éxcept for media corporationé) from making
independent expenditures from corporate treasury funds to
support or oppose candidates for state office. The
significance of Austin appears to be broadar than the =copa
of its holding, because the majority adopted a significantly
broadar definition of tho governmental intarest whioch could
Justify limitations on expenditures. Prior to Austin, the
Buckley decigion had suggested that the Court would recognize
only the prevention of corruption, defined as guid pro quo
exchanges of money for political favors, as a compelling
interest sufficient to sustain campaign finance restrictions.
See 424 U.S. at 26-27; gee also NCPAC, 470 U.S. 497-98 (“We
held in Buckley . . . that preventing corruption or the
appearance of corruption are the only legitimate and
compelling governmmant interasts thus far identified for
restricting campaign finances."). In Austin, however, the
Court racognized that the state has a compelling interest in
preventing "the corrosive and distorting effects . . .
immense aggregations of wealth™ could have on the political
process. 494 U.S. at 660. §5Some commentators have even

suggested that Austin signals a departure from the

g
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jurisprudence of Bugklaey, see David Cola, First Amendment

Antitrust: e End of Laigsez-Faire Ca i Finance, 9
Yale L. & Pol'y Rev. 236, 240 (1991); and that Austin
articulates a new, more deferential constitutional standard
for evaluating campaign finance regulation, see Samuel M.
Taylor, Austin v. Michigan Chamber of Commerce: Addregsing a
"New rruption® in C aign F cing, 69 N.C. L. Rev. 1060,
1060 (1991). Accordingly, supporters argue, the dramatic
decline in public conridence in our system of representative
democracy, combined with the broader definition of
governmental interest acknowledged in Austin, indicates that
a flat PAC ban may survive First Amandment scrutiny.

Given the complexity of these iséues, it is
impossible to predict with any certainty how the Supreme
Court would rule on a flat PAC ban for federal congressional
elections. It igs clear, however, that a reasonable argument
can be made in favor of the constitutionality of the McCain-
Peingold approach.

Even if the prohibition on PAC involvement in
federal election campaigns were invalidated, it is clear that
the fallback provision is constitutional. A reduction in the
PAC contribution limit in no way alters the analysis
upholding such limits in Bucklay, 424 U.8. at 35-36.
Horeover,égégregatg limitations on PAC contributions!{have

been uphald against oconstitutional challenge in Gard v.

oard, 156 Wisc.2d 28, 456 N.W.2d
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YI. TIGHTER DEFINITION OF INDEPENDENT EXPENDITURES

The McCain~Feingold bill clarifies the definitions
relating to indepandent expenditures. 8. 12192, § 251. The
constitutionality of these changes cannot serlously be-
challenged. Under Buckley, 424 U.S. at 46-47, Congress nay,

consistent with the constitution, treat controlled,

coordinated or prearranged expenditures by a non-party
political committee as campaign contributions. The Supreme
Court has recognized Congress's interest in preventing
individuals and non-party political committoaes from evading
the applicable contribution limits for particular candidates
"throﬁqh prearranged or céordinatad expenditures amounting to
‘disguised contributions." Buckley, 424 U.S. at 47; see also
14. at 3s5-36.
The McCain-Feingold clarifications adhere to the
bagic definition of independent expenditures articulated in
| Buckley, while providing greater guidance to candidates and
potential contributors.
III. LIMITS ON BUNDLING OF CONTRIBUTIONS
McCain-Feingold provides that contributions made by
an individual, whether directly or indirectly through a
conduit, will continue toe ba treated as contributions £from
the individual. S. 1219, § 231. The bill would add a new
requirement that contributions made through an intermediary
or a conduit will also be treated as contributions from the

intermediary or conduit if (1) the contribution was

-6-
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originally made pavable to the intaermediary, or (2) the
intermediary or conduit is a political committee or party
committee; a person whose activities are required to be
reported under the Federal Regulation of Lobbying Act or the
Foreign Agents Raegigtration Act; a corporation, union or
partnership; or an officer, employee or aéent of any of the
foregoing.

At the outset, it should be noted that the DNC strongly -
supports the work of Emily's List and, while we have no
specific proposals at this time., we do hope that a meane
could be devised to elliminate the problem of bundling that
McCain Peingold is ttying to reach, while permitting Emily's
List to continue to operate.

We do believe that the anti-bundling provisions of
McCain-Feingold are constitutional. The provisions do not
limit what individual contributors may give, nor what
candidates may receive from individquals. Under McCain-
Peingold, organizations can still inform members and others
about candidates and provide information about how to coentact
campaigns and make contributions themselves.

Further, to the extent that these antj-bundling
provisions treaé certain classes of intermediaries and
conduits differently than other types of organizations and
individuals, the distinction will presumably pass
constitutional muster if it merely has a rational basis. The
distinctions drawn by the bill are neither viewpoint nor &JQZ 7

content-based, nor do they burden a suspect class. §See Perry

- -
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MAY-16 96 14:55 ' FROM: COUNSEL OFFICE 2B2-456-2632 TO:RM128 PRGE: 81

Eﬂu9aLign_aaﬁLn_!L_2n:zx‘LQQal_EﬂusegessiTAggLn. 460 U.8. 37,
35 (1983). Hee alse Rotunda and Nowak, Treatise on
;nnﬁxi‘uninnalﬂLﬂ!*_gg, $ 30.11 n.24 ("[{0]nce the Supreme
Court has determined that thare is no first amendment
violation, it will then detexrmine that the classirication
does not relate to a fundamental right and, consequently,
thare is ne egqual protection vioclation.™). Just as the
Suprems Court in Bucklay upheld differential treatment of PAC
and {ndividual contributore, 424 U.8. at 23-26, MeCain-
Feingold rationally distinguishee betwean clasees of conduite
and intermediariees based on thelr unique characteristics and
the differing roles they play in the financing of campaigm
gsorivicy.

Submitted by

Joseph E. Sandler

General Couneel

Democratic National Committraan

|
¥We graterfully acknowledge the asaistance of Andrew McLaughlin
of the law flim of Jenner & Blogk, and a member ©Of the DNC
National Lavyars Cnunqil, in the praparation of these

1: Glens
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EXECUTTIVE OFFICE OF THE PRESIDENT
17-May-1996 12:24pm
TO: (See Below)
FROM: James S. Rubin
Office of Legislative Affairs

SUBJECT: tax checkoff
Paul Brown is faxing me the Thompson amendment "fix" language. I’l1l circulate
it as soon as I get it.

Distribution:

TO: Peter Jacoby

TO: Michael Waldman

TO: William Curry

TO: Kathleen M. Wallman

TO: Elena Kagan

TO: Paul J. Weinstein, Jr

TO: Lisa Jordan Tamagni



EXECUTTIVE OFFICE OF THE
17-May-1996 12:54pm

TO: (See Below)

FROM: Michael Waldman

Office of Communications

SUBRJECT: RE: tax checkoff

was there a statement issued by Panetta?

was it put out by the White House press office?
can we have it circulated in any event?
Distribution:

TO: James S. Rubin

CC: Peter Jacoby

CC: William Curry

CC: Kathleen M. Wallman

CC: Elena Kagan

CC: Paul J. Weinstein, Jr
CC: Lisa Jordan Tamagni

P

RESIDENT



EXECUTTIVE OFFICE OF THE PRESIDENT
17-May-1996 01:08pm

TO: (See Below)

FROM: Paul J. Weinstein, Jr

Domestic Policy Council

SUBRJECT: RE: tax checkoff B

a statement did go out from panetta around 1:00 pm. Elana has a copy.
Distribution:
TO: Michael Waldman

CC: James S. Rubin

CC: Peter Jacoby

CC: William Curry

CC: Kathleen M. Wallman
CC: Elena Kagan

CC: Lisa Jordan Tamagni



EXECUTTIVE OFFICE OF T HE PRESIDENT
16-May-19296 11:15am

TO: (See Below)

FROM: James S. Rubin

Office of Legislative Affairs

SUBJECT: RE: update on campaign finance

Apparently the amendment that would fix the McConnell provision is being offered
by Sen. Thompson and may come up as soon as today or tonight, so time really is
of the essence. Thompson, CC, League of Women Voters and others are holding a
press conference today at 1 in the Capitol

Distribution:
TO: Kathleen M. Wallman

CC: Michael Waldman

CC: Peter Jacoby

CC: William Curry

CC: Elena Kagan

CC: Paul J. Weinstein, Jr
CC: Lisa Jordan Tamagni



EXECUTIVE OFF ICE OF T HE PRESIDENT
16-May-1996 11:18am

TO: {See Below)

FROM: Kathleen M. Wallman

Office of the Counsel

SUBJECT: RE: update on campaign finance

Are there any Democratic members who are going to participate in that
conference? Wouldn’t that be a good idea? Jamie, can you please talk with
Peter Jacoby and see if we can make that happen if it isn’t already (assuming
Peter thinks it’s a good idea, too)?

Distribution:
TO: James S. Rubin

CC: Michael Waldman

CC: Peter Jacoby

CC: WwWilliam Curry

CC: Elena Kagan

CC: Paul J. Weinstein, Jr
CC: Lisa Jordan Tamagni
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EXECUTTIVE
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OFFICE OF T HE PRESIDENT

16-May-1996 10:54am

TO: (See Below)

FROM: Kathleen M. Wallman
Office of the Counsel

SUBJECT :

RE: update on:campaign fingnce

I think we should do an updated version of last year’s statement. The timing is
crucial, since I understand from Common Cause that the vote is likely to be at
the end of the day today or tomorrow. I’'ve asked Elena to work with Paul to
prepare a statement that we can all review and then present tc Harold and Leon
this afternoon.

Distribution:

TO: Michael Waldman

CC: James S. Rubin

CC: Peter Jacoby

CC: William Curry

CC: Elena Kagan

CC: Paul J. Weinstein, Jr
CC: Lisa Jordan Tamagni

' \V PB/(b)(6)
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EXECUTTIVE OFFICE OF THE PRESIDENT
15-May-1596 06:09pm

TO: (See Below)

FROM: Michael Waldman

Office of Communications

SUBJECT: RE: update on campaign finance

FYI -

I just got a call from Common Cause. The Senate budget resolution
repeals the presidential checkoff and replaces it with an
"add-on." This would kill presidential public financing.

Last year, McConnell and Dole tried the same thing. John Kerry
successfully amended the bill to preserve the checkoff. (It’s a
budget resolution, so that amendment is nonfilibusterable. It got
54 votes then, pre Wyden.) The White House put out a statement
then, and lobbied a bit; also, Don Fowler & Dodd were quite
involved.

I told CC to call all of you, since this is just a nostalgic
hobby for me!

Distribution:
TO: James S. Rubin

CC: Peter Jacoby

CC: William Curry

CC: Kathleen M. Wallman
CC: Elena Kagan

CC: Paul J. Weinstein, Jr
CC: Lisa Jordan Tamagni



EXECUTTIVE OFFICE OF THE PRESIDENT
15-May-1996 04:24pm

TO: {(See Below)

FRCM: James 8. Rubin

Qffice of Legislative Affairs

SUBJECT: update on campaign finance

This morning’s Senate hearing on free television apparently was uneventful.
Feingold expects to introduce the bill no later than next week, holding to his
May introduction pledge. Dole’s retirement may mean that McCain will play a
more active role, without fear of putting Dole in an untenable position.

One interesting piece of news: McConnell put in the FY97 Budget Committee
Report some language that would effectively change the public financing system

from "checkoff" to "voluntary." It’s non-binding, but is nonetheless a bad
precedent.
Jamie

Distribution:

TO: Peter Jacoby

TO: Michael Waldman

TO: William Curry

TO: Kathleen M. Wallman
TO: Elena Kagan

TO: Paul J. Weinstein, Jr
TO: Lisa Jordan Tamagni
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May 14, 1996

MEMORANDUM FOR TODD STERN

FROM: KATHLEEN M.H. WALLMAN
SUBJECT: PROPOSED COMMENTS ON FREE TV FOR PRESIDENTIAL
CANDIDATES

I know that Greg Simon has some views on this idea. Have you hear]? from him on
this?
P

I favor weighing in in support of the proposals. The question is how the
Administration should do this.

Should the President send a letter in his own name, or should the Administration’s
position be conveyed through the more traditional route via the Department of
Commerce’s NTIA?

There is precedent for the President sending a letter to the FCC in support of a
proposal pending before it -- broadcasters’ obligations with respect to children’s TV. That
was an extraordinary act, and we need to consider whether we want to put our position on
free TV on par with our position on children’s TV by submitting a presidential letter. [
believe that Greg Simon may have some views on this particular point. Given the
President’s repeated support for free TV as a key element of campaign finance reform, 1
believe that this issue is as important in its own way as children’s TV, but I defer to Greg's
views on whether this issue is of the same magnitude as children’s TV,

2. Should the Administration’s position be confined to free time for presidential
candidates, or should the Administration use this as a springboard for expressing
support for free TV for congressional and senatorial candidates?

Coming out in support of free TV for presidential candidates only risks looking self-
serving, even where, as here the proposal is to accommodate broadcasters’ voluntary
provision of free TV time, not to mandate it. It seems to me that we ought to say we
support finding ways to allow broadcasters to volunteer free TV time to congressional and
scnatorial candidates, 100.
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2

3. Is an Administration position in support of voluntary free TV proposals likely to be
viewed as undercutting its support for mandatory free TV as proposed in the
legislation?

It would be important that the Administration’s position in the FCC proceedings not
be susceptible to the reading that we are contenting ourselves with voluntary free TV because
we have given up on the prospect of campaign finance reform legislation passing this year.
That is just a matter of careful phrasing. Voluntary free TV might even be described as a
warm-up for what the bill will afford once it is implemented. The FCC (and the industry
and public sector proponents of the proposal) could be praised for their forward thinking.

We need not and should not take that position that voluntary free TV is enough to serve the
public interest.

g Adatnwallman\freety



MAy-14 86 17:29 FROM:COUNSEL OFFICE c@Be-456-2632

6 May 1996

MEMORANDUM TO THE PRESIDENT
THE VICE PRESIDENT

CCs Leon Panetta
Evelyn Lieberman

From: Harold Ickes (a2

Re: Freae televieion

TO:61647 PARGE: B4
| (et B G,y
Keesve
%z,
%
122!
%

Attached is a melf explanatory 2 May 1996 memorandum to Leon
Panetta, et al.,, from Paul Wainstein, about tha "growing movemant
to provide Presidential candidates with free television airtime
during the fall caapaign." According to him, there are two
petitions before the Federal Communications Commission. Given
that the Presidant has made frea tv a core component of hias
campaign finance reform agenda, Mr. Weinstein wants t¢ submit
comment to the FCC in general support of these petitions.

Lat’e discuss.

s
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THE WHITE HOUSKE
WASHINGTON

May 2, 1996

MEMORANDUM FOR LEON PANETTA
HAROLD ICKES
GEORGE STEPHANOPOULOS

FROM: Paul Weinstein

SUBJECT: Free Television

Therc is a growing movement to provide Presidential candidates with free television
air time during the fall campaign. There are two petitions before the Federal
Communications Commission (FCC): the first from Fox chairman Rupert Murdoch, who has
proposed providing candidates with ten minutes to address ten issues identified by the public
and an additional one hour on election eve; the second, from a bipartisan coalition led by
formier journalist Paul Taylor, calls for the networks to provide the major candidates with two
to five minutes of prime time television time every night during the last month of campaign.
The Taylor petition was signed by: Senators Feingold, McCain, Roth, Simon, Pell,
Thompson, Cohen, and Simpson; former DNC chairs Charles Manatt, Paul Kirk, and Robert
Straus; former RNC chairs Bill Brock and Mary Loujse Smith; Ralph Reed of the Chnstian
Coalition; Bill Gray of the United Negro Collcge Fund; and former news anchors Walter
Cronkite, Howard K. Smith, and John Chancellor.

In addition, PBS announced today that it is willing to provide the major '96
Presidential candidates with "free, regular, prime~time opportunities to speak directly to
American voters during this fall's election campaign.”

The President has consistently made free TV a core component of his campaign
finance reform agenda. In order to keep the President at the forefront of this issue, we would
like to submit comments to the FCC in general support of these petitions.
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Mit. Donald L. Fowler

Chairman

Democratic National Committee
430 South Capito! Street, S.E.
Washington, D. C. 20003

Dear Mr. Fowler:

I want to thagk you for the outstanding testimony you gave at the Rules Committee
hearing this past Wednesday. I very much share your concern that the voice of the political
parties must not be constrained unfairly or unwisely in their efforts to educate citizens and
support their candidates.

It remains my sincerest concern that many of the reform proposals carry a high risk of
being held unconstitutional, and that the American people are done a disservice by those who
suggest to them that these empty “solutions” will bring about the reform that is needed.

In this vein, the Committee would appreciate your analysis of the constitutionality of the
ban on Political Action, Committees, as wel) as the constitutionality of the limitations placed on
independent cxpenditures, the political party soft money provisions, and contributions through
intermediaries and conduits that have been offered in the vanous campa.lgn finance proposals in
the Senate. ,

| Along with this review, please feel free to add any specific ideas you bave for improving
our current campaign finance laws and implementing regulations. The Committee would
appreciate having your comments in time for our next campaign finance hearing this May 8th.

0W

ohn Warneyr
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Top Presidential Contenders
May Get Free Broadcasts |

Continued From Page Al

Press Club in February. He said Fox
would provide one prime-time hour
to the major candidates, without in-
terviewers, on the eve of the election.
In addition, he said, the network
would broadcast 10 one-minute posi-
tion statements from each candidate
at regular intervals in prime time in
| the montH before the election. -

In his speech, Mr. Murdoch also

- |
By LAWRIE MIFFLIN h\: challenged the other networks to join

him and said he would match them in

ABC joined its network brethren ' offering additional time segments If

yesterday in offering free television
time to the major Presidential candi-
dates, announcing that it would invite
them to appear on a live one-hour
special in prime time, during the last
week before the election.

The candidates would discuss is-
sues without interruption from jour- |
nalists or “any third party,’ ABC
sald; / '

Now all four major broadcast net-

works — plus PRS, the Cable News

. ope —
-some measure of unmediated televi-

sion timeé to th fall,
each in a different format. Some are

prom the access in prime time,
from H re_not.
Some.gay it wi in a
news program; some do not.

“It’s important to do this not just
for the gesture, but to improve the
quality of information getting out to
viewers as they make decisions,”
David Westin, president of ABC, said
yesterday by telephone from Los An-
geles. “It’s constructive to have a
number of different - approaches-

among the networks, so we can see |

what will work or not work.”
Rupert Murdoch, chairman of the
News Corporation, which owns the
Fox televisjon network, started this
parade with a speech at the National

Continued on Page B13, Column 1

they were all broadcast at the same
{ time, so no network would suffer a
. competitive disadvantage.

At the time, executives at the other
three broadcast networks said they
believed they gave more than ade-
quate amounts of coverage to the
candidates and their positions on ma-
. jor issues in normal network news
i and interview programs and in spé-
cial coverage closer to the election.

Also at that time, Paul Taylor, a
former correspondent for The Wash-
ington Post, had quit his job and
begun a crusade to persuade the
networks to provide free speaking
time for candidates. Enlisting dozens
of prominent politicians, journalists
and others te help him, he made sure
to touch all corners of the civic land-

executive director of the Christian

win, president of the Creative Coali-

|
|

scape — including Ralph E. Reed Jr.,.

Cnlition, and the- actor Alec Bald- -

‘tion.
In February, ABC was the most
outspoken of the other networks in

rejecting Mr. Murdoch’s appeal to

join the experiment.

ABC executives’ minds were
changed, Mr. Westin said, by “what
we perceive as a desire by our view-
ers to receive more information un-
filtered from the Presidential candi-
dates.” ABC had gotten that percep-
tion, he said, ‘‘anecdotally,” from

newspaper coverage of the idea and -

from Mr. Taylor.

He said that every four years, the
networks reassess how to cover
Presidential campaigns. In 1992, he
said, the novelty 'was having candi-
dates answer viewers’ questions on
morning programs like ABC's "“Good
Morning America’ and NBC’s “To-
day.” ‘

“So innovation and progression
are not surprising, but Paul has cer-
tainly caused us to focus quite specif-
fcally and at an earlier stage, and he
should be commended,’”” Mr. Westin
said of Mr. Taylor.

Details remain to be settled, not
least among them whether the candi-
dates will accept all these invitations
to speak without benefit of question-
ers or advertising enhancements.

But as it stands now, neither NBC
nor CBS has specified how long the
candidates’ appearances would be
permitted to run or how often. ABC
hasijet aside one hour, in prime time,
the week before the election. CNN

f

has said each candidate will be given
five minutes of free time a week for
four weeks leading up to the election.
PBS has 'promised to broadcast
statements in prime time, but has
issued no further details.

NBC has said that the unfiltered
time will be offered during its news
magazine “Dateline’”’ and that ex-
cerpts from the candidates’ stump
speeches will be broadcast in a regu-

lar feature on the .NBC ‘‘Nightly "

News.""

CBS has not specified- programs, |

except to say the statements will

appear during “‘regularly scheduled .

news programs,” and will hot inter-
rupt prime-time shows.

Meanwhile, since September the
cable Industry has been offering ca-
ble systems a one-hour weekly pro-
gram that includes unediteq taped
messages from various candidates.
Called “‘Race for the Presidency,”
the program is produced by TCI

News, a unit of Tele-Communica-.
tions Inc., the nation’s second-largest :

cable operator. It is available on
some cable systems through local-
access channels, on four regional ca-
bte news channels, on some. public
television stations and on scattered
other stations that pick it up by satel-
lite.

All the broadcast networks took
pains to point out that these experi-
ments with free time come in addi-

tion to their normal political news - e

coverage. ‘“These initiatives are ex- < """
" tensive, and shouldn't be glossed

over as old hat,” said Bill Wheatley,
a vice president of NBC News.

/

o
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_often violent struggle with the Afri-

A New Charter
Wins Adoption

In South Africa
By SUZANNE DA'LEY “\

CAPE TOWN, May 8 — South Af-
rica adopted a new Constitution to-
day, officially and peacefully com-
pleting the country’s transition from
centuries of white supremacy to a
nonracial democracy. )

In the austere parliamentary
chamber where many of apartheid’s
laws were created, the Constitutional
Assembly embraced a document
that renounces the racism of the past
and guarantees all South ‘Africans
broad freedoms of speech, move-
ment and political activity.

The 140-page document establish-
es a federal system with a strong
presidency and a two-chamber legis-
lature. It also includes a bill of rights
that is one of the broadest in the
world. Besides barring discrimina-
tion on the basis of race, gender, age,

sexual orientation, pregnancy and
marital status, it also includes, in an
inscription of often unmet hopes, the
right to housing, health care, water,
food and education, including basic
adult education.

It creates a strong central govern-
ment, certain to be dominated for
now by Nelson Mandela’s African
National Congress, which garnered
more than 60 percent of the vote in
the last election. Supporters of the
largely white Nationalist Party and
the Inkatha Freedom Party of Chief
Mangosuthu Gatsha Buthelezi had
called for greater provincial autono-
my.
Mr. Buthelezi’s supporters, Zulu |
nationalists who are engaged in an

_Continued on Page AlZ, Column 3

Continued From Page }u

can National Congress for control-
over the province of KwaZulu/Natal,
marched out of the constitutional ne-
gotiations months ago, and were ab-
sent from the proceedings today.

In a country where capital punish-

Then leaving his prepared text,
Mr. Mandela acknowledged the com-
plaints of the minority parties and
promised that his Government would

ikeep trying to address their con-
cerns. And he cautioned all South
Africans — black and white — to rise
above ethnic loyalties.

“If you talk to whites, they think
only whites exist and they look at the
problems from the point of view of
whites,” Mr. Mandela said. “They
forget also that blacks exist. But we
have another problem. If you talk to
blacks, coloreds and Indians, they
make the same mistake. They think
whites do not exist. They are trium-
phant. The think they are dealing
with a community that Is lying pros-
trate onr the ground begging for mer-
cy. Both tendencies are wrong.”

When he had finished speaking,
Mr. Mandela received a standing
ovation,

The new Constitution will take ef-
fect gradually over the next three

ing under an interim constitution ne-
gotiated before the first universal-
suffrage elections in April 1994.

Much of the new charter resem-
bles that interim document. It re-
tains the 400-member Assembly and
ithe country’'s nine provinces. The
president will continue to be chosen
by the party that gets the most votes.

But the coalition government that !
was created to soothe white fears |
during the transition will end in 1999. |
Also the Senate, now a 90-member
chamber, will be reconstituted as a
Council of Provinces, with only 60
permanent members and slightly
broader powers over local issues. In '
a partial concession to minority de-
mands for more powers for provin-
cial governments, the new govern- '
ment gives provinces exclusive pow.--
ers in specific areas, such as profin-
cial planning, sports, recreation and
roads.

The bill of rights in many ways
clearly reflects the country's history
of oppression and racial separation.
For instance, almost two pages are
devoted to specifying the rights of
arrested, detained and accused per-
sons. The Constitution also specifi-

- cally states that everyone has the

Racism and

ment has often been used, mainly
against blacks, the new document
has a clause that legal experts be-
lieve will effectively outlaw the death
penalty.

Before voting today, leaders of the
country's two major white political
parties, which control about 25 per-
cent of seats in the Parliament, took
to the podium to speak out against

aspects-of the document such as the |
P - tution goes even farther than~the

lack of guarantees that minority par-
ties will have places in the Cabinet,
and the apparent ban on capital pun-
ishment.

But when the votes were counted,
the new Constitution, which took
nearly two years to draft, had been
adopted by a margin of 421 to 2.

There were 10 abstentions.

“And so it has come to pass that

South Africa today undergoes her

rebirth, cleansed of a horrible past,
matured from a tentative beginning,

and reaching out to the future with

confidence,” Mr. Mandela said after

! the vote. ‘

“Qur pledge is: Never and never

again shall the laws of our land rend

our people apart or legalize their
_oppression and repression.”

repression are
renounced, and
equality is embraced.

l right "'to enter, to remain in, and to
| reside anywhere in the republic.”

At the same time, the new Consti-

interim constitution in creating a
wide array of social and economic
rights. Children have a page of their
own that includes the right to a

name, to basic nutrition, to social |
services and to be protected from .

exploitative labor practices.

- South Africa, with its vast poor
popuiation, is hardly in the position
to deliver on many of these rights.
But baving them enshrined in the
Constitution will force the govern-
ment to consistently spend money in
aréas such as housing and medical

1 services, experts said.

ates the right to life, a provision that
the country's Constitutional Court
has interpreted as barring capital
punishment. Several ofits privacy
clauses are being interpreted by ex-
perts as laying the ground work for
legal abortion.

Unlike the framers of the United

|

States Constitution, whe worked in -

secret, South Africans worked hard
to make the writing of the Constitu-
tion a public process. To keep people
informed about the effort, more than
4 million draft copies of the docu-
ment were printed last fall and dis-
tributed at community centers or as
pull outs in newspapers. Advertise-
ment and posters everywhere asked

citizens to contribute their views.

About 2 million did, sending in letters
or E-mail.

But much of the wrangling took
place behind closed doors at the last

. minute. Just a few weeks ago, more

years. The.country has been operat- { than 40 issues had yet to be decided.

In recent days, the negotiators — 46
members of Parliament represent-
ing all the parties ~— seemed to reach
an impasse over three issues: educa-
tion, property rights and the right of
employers to lock out workers. '

The National Party of former
President F.W. de Klerk and the
smalier, liberal Democratic Party
both wanted to insure that property
owners would be fully compensated
if the Government decided to expro-
priate property in its efforts to redis-
tribute as much as 30 percent of the
country’s land. In the end, thay got a
partial commitment to compensa-
tion. .

Under apartheid many blacks
were stripped of their land with little
compensaticn and sent to live on
small remote areas called “‘home-
lands."

The National and Démocratic par- -

ties also felt that employers needed
the right to Jock out workers, in order
to to combat the country’s powerful
labor unions. While this was not'writ-
ten into the Constitution, reference’
was made to a labor relations law
that includes that right. i

In addition, the National Party and
the more conservative Freedom
Front were pressing to have single-
language schools guaranteed in the
Constitution. This is widely seen as a
way of continuing segregated schools
by making language the barrier to
the classroom. Afrikaners argue that
they must have such schools to pre-
serve their culture. While in the end
the education clause mentions sin-
gle-language schools, it does not
guarantee state financing for them.

Mr. de Klerk, who is the Deputy
President, said that he would support
the document because it was a rea-
sonable starting point and because &
long, drawn-out period of uncertainty
over the shape of government could
damage the country. —

‘“We have placed the positives and
the negatives on the scale and we
have decided the positives cutweigh
the negatives,” Mr. de Klerk said. *

And that is why we are voting in’

favor of this Constitution.”

The Democratic Party Leader,
Tony Leon, also endorsed the docu-
ment though he said he would chal-
lenge some clauses before the Con-
stitutional Court, which has the au-

thority to review the new charter to.

make sure it is in keeping with the
spirit of the interim document.

Gen. Constand Viljoen, leader of
the Freedom Front, which has been
pushing for the right to establish an
Afrikaner homeland, praised many
aspects of the document but said his
party would have to abstain. The
Inkatha Freedoimn Party, which had
boycotted the negotiations, boycotted
the vote as well, leaving its 48 seats
in parliament empty. -

e

Despite the criticism voiced before
the vote, the atmosphere in the
chamber was one of unity as several !
speakers mentioned the falling value
of the South African rand and the
need to pull together and show the
world that South Africa was now a
steble country capable of negotiating
solutions to its disputes.

“Whatever the setbacks of the mo-
ment,” said the Deputy President
Thabo Mbeki. *“Nothing can stop us
now."”
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relatively young Republican governor like Engler be eager to
latch onto a seasoned political figure like Dole and reap the
publicity benefits? Well, for a lot of reasons. ... A poll taken
last month by EPIC/MRA showed a Clinton-Al Gore ticket leading an
imaginary Dole-Engler matchup by 12 points, 53-41 percent in
Michigan. ... Could an Engler presence on the ticket cause it to
flip-flop? Not likely. Does Engler want to take the chance?
Engler’s no martyr. He’d like to take his rightful place in the
world almanac, but not alongside forgettable veep also-rans like
Henry Cabot Lodge and William Miller, R. Sargent Shriver and
Geraldine Ferraro. And for Engler to run and not carry his own
state is not even worthy of consideration" (5/5).

FREE TV: NBC, CNN TO OFFER SEGMENTS OF FREE TIME '

"The bandwagon is rolling for free TV time for candidates"
(Moore, USA TODAY, 5/8). "Two dominoes fell and a third began to .
teeter" as NBC and CNN both annocunced they would offer segments
of free TV time to the major pres. candidates in the weeks
leading up to the election. NBC said it would invite the
candidates "to address viewers directly" during "Dateline" and
during the "NBC Nightly News" as part of the regular feature "In
Their Own Words." The feature will also use excerpts from the
candidates’ stump speeches. The candidates would be invited to
appear and answer gquestions on "Today" and "Meet the Press" and
its new MSNBC cable venture with Microsoft. If "such appearances
include interviewers they would not differ from what NBC did" in
92, But NBC News VP Bill Wheatley "said 1992's arrangement was
the first" in which pres. candidates "had ever appeared for a
full hour on ’'Today,’ and he pointed out that only two -- Bill
Clinton and Ross Perot -- took questions from viewers," while
George Bush agreed to an interview only. CNN pres. Tom Johnson
announced CNN would offer the major candidates five minutes of
time each week for the four weeks leading up to the election
during "Inside Politics" at 4:00p (EDT) and 8:30p. CNN will also
offer the VP candidates one such time slot apiece (Mifflin, N.Y.
TIMES, 5/8). The announcements, "coming a day after CBS unveiled
a similar offer" (see HOTLINE 5/7), mean Pres. Clinton and Bob
Dole "will have more unpaid access to the national airwaves,
without interference by journalists, than in any previous
campaign" (Kurtz, W. POST, 5/8).

ABC: In a statement, ABC News stood by its position that
its regular campaign coverage was "comprehensive" and offered "no
shortage of air time for the candidates." But ABC execs. "are
expected to announce a plan" 5/9 for offering the major pres.
candidates a one-hour "dialogue" in prime time on a night in the
last week of the campaign (N.Y. TIMES, 5/8). The debate, with no
moderator will be "modeled" on last spring’s NH encounter between
Clinton and Speaker Gingrich (W. POST, 5/8)

REAX: "While Fox and PBS have made similar commitments,
each of the six networks plans to offer the access at different
times and in different ways, undermining the plan for a nightly
conversation that would be carried across the dial" (W. POST,
5/8). Paul Taylor, leader of the Free TV for Straight Talk
Coalition said, "At the moment we’'re getting a delightfully
scattershot approcach" from the nets and CNN. "If we can begin to
regularize it, it can be adaptable to state and local races"

(N.Y. TIMES, 5/8). Taylor said he is "very encouraged" by the
proposals and described the nets as engaged in "a little bit of
virtuous bidding war at the moment” (W. POST, 5/8). Dole
spokesperson Christina Martin: "This could be very enlightening.



A show with BI1ll Clinton juggling his centrist rhetoric and his
liberal record might be very educational." Clinton spokesperson
Joe Lockhart said Clinton "believes that it’s very positive to be
able to speak directly to the voters" (USA TODAY, 5/8).

LINE-UP: Here’s a listing of free TV proposals by broadcast
and cable networks for major pres. candidates:

ABC: Expected to announce a plan for offering a one-hour
"dialogue" in prime time in the last week of the campaign.

CBS: Up to a minute and a half taped comments on the "CBS
Evening News" and CBS "This Morning," probably daily, for the
last couple of weeks of the campaign. Plus possible time on "48
Hours" and "60 Minutes" in the closing days of the campaign.

CNN: Five minutes, taped, each week for the four weeks
leading up to the election during "Inside Politics." Plus one
five-minute segment for the VP candidates.

FOX: Ten one-minute prime time segments for each candidate
during the final weeks of the campaign. One total hour on
election eve to be divided among the candidates.

NBC: Invites to appear on "Dateline," "Nightly News," plus
interviews on "Today," "Meet the Press," and MSNBC.

PBS: Has agreed to give free time, will consult with member
stations on details.

' TCI: Has been giving free air time since last fall.

OTHERS: U.S. Satellite Broadcasting Co. and Court TV have

made offers of air time.

====== NATIONAL BRIEFING ======

GAS TAX: DOLE TIES REPEAL TO WAGE AND ANTI-UNICN MEASURES

Senate Dems blocked a GOP plan to "roll back" a 1993 federal
gascline tax hike after Majority Leader Bob Dole "refused to
permit an up-or-down vote on increasing the minimum wage." The
Senate "ground to a halt as both sides jockeyed for position on
two issues sure to resonate with voters" in Nov. (Kessler, L.I.
NEWSDAY, 5/8). Dems "said they would keep tying up the Senate
until GOPers granted them an up-or-down vote on raising the
minimum wage" 90 cents. Dole responded by linking the wage vote
to the gas-tax repeal and a labor-relations bill opposed by Dems.
"But Democrats did not take the bait" {Wines, N.Y. TIMES, 5/8).
"Seeking political advantage from rising gasoline prices," Dole
tied together legislation on the two isgsues for the first time,
"Observers said Dole did not want to appear to be caving in after
rebuffing Democratic attempts to increase the minimum wage for
more than a month. At the same time, he wants to capitalize on
the recent increase in gasoline prices as a way to give his
stalled presidential campaign some traction." Dole: "Some people
say 4.3 cents is not really worth it, but it is important to send
a message to the American people that we are serious about tax
reform. We need to cut taxes for the average family" (Black,
BOSTON GLOBE, 5/8). NPR’s Arnold: "Dole makes no pretense about
the political side of his proposal. Yesterday he held a
presidential campaign event on the sidewalk in front of the
Internal Revenue Service to announce his plans" (5/8). Dole
aides "say the repeal plan is deliberately crafted to remind
voters that Clinton raised their taxes and never delivered on his
1992 campaign promise of a middle-class tax cut" (Crawford,
ORLANDO SENTINEL, 5/8). THE STANDARD's Fred Barnes: "Finally,
after floundering for weeks, Bob Dole has found an issue that the
public agrees with him on. Whenever taxes are the issue that's
on the agenda ... that helps Republicans, that helps Bob Dole"
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NB C and CNN Offer Candidates Air Time

By LAWRIE MIFFLIN .
Two dominces fell and a third be-

. gan 'to teeter yesterday, as NBC and

th announced th ould
offer_s i ision
time to the major Presidential candl-
dates in the weeks leading up to the
iNovempber election. CBS made a sim-
ilar announcement Monday, and Fox
did so in February. .
ABC News, in a statement yester-

‘day, stood by its position that its

regular coverage of the campaign
was ‘‘comprehensive’ and offered

- “no shortage of air time for the can-

didates,”
But ABC network executives are

expecw_’_ﬂ_aMMMrnor-
row fot .offering the major Presiden-
tial can'diagtes a_cne-hour ‘dia-
logue™n prime ngg ona mmt in the
last week o ampaign.

The three original broadcast net-

works have been feeling pressure

from a public-interest lobbying

group, led by Paul Taylor, a former .

correspondent for The Washington

.Post, to give the candidates unfet-

tered speaking time of two to five

minutes a night during prime time, 8

P.M. to 11 P.M.

The NBC News announcement’

yestérday said_the nerwork Wwould
invite the candidafes “fo address

viewers directly” during broadcasts -

of “Dateline,” its prime-time news

niEhes & woeke and Giong the 6130
and during the 6:30

P M. Tewiﬁs’f;_"NB'C“‘N' tly
News,” as part of a re re,
| “In Their Own Words.” The feature

will also use excerpts Irom the candi-
dates’ stump speeches, NBC said.

NBC’s announcement aiso said the
candidates would be invited to ap-
pear and answer questions on the
NBC News morning show, “Today,”
and its Sunday interview program,
“Meet the Press.” If such appear-
ances include interviewers they
. would not differ from what NBC did
"in the 1992 campaign. '

But Bill Wheatley, vice president

TOf'NBC News, said 1992's arrange-
ment was the first in which Presiden- .

tial candidates had ever appeared
for a full hour on “Today,” and he
pointed out that only two — Bill Clin-
ton and Ross Perot — took questions

‘from -viewers, while then-President
_George Bush agreed to an interview

only. “The candidates have to par-
ticipate in this, if its going to work,”
Mr. Wheatley said. ,
Uncertainty about the candidates’
cooperation is one reason CBS'S an-
nouncement cn Monday did not go

" into program details, an executive

there said. But CBS did specify that
the “free, unfiltered access” being
offered to candidates would be in
“regularly scheduled news program-

- mission are supposed to be paid for

ming,” meaning the prime-time pro-
grams ‘““48 Hours" and ‘‘60 Minutes”
were possibilities. -

. CNN'’s . president, Tom -Johnson,
announced yesterday that the cable
network would offer the major Presi-
dential candidates five minutes of
time each week for the four weeks
leading up to the election, during its
“Inside Politics™ program at 4 P.M.
and 8:30 P.M. daily. CNN will also
offer - the Vice-Presidential candi-
dates one such time slot apiece,

Mr. Taylor and his loose coalition,
which includes the former CBS an-
chor Walter Cronkite and some 70
others, hope to help reduce the num-

The networks are
feeling pressure to
provide free service.

ber of negative " advertisements

. broadcast by candidates and to in-

crease the time devoted to substan-
tive political issues in the course of
news programs, which in recent’
years have cut candidates’ state-
ments down to shorter and shorter
*sound bites.” 4

. Some ABC executives pamted this
assertion as a matter of semantics,
saying that the - major-networks usu-

ally aﬁorded Presidential candi-
dates some segments of time to
speak uninterrupted, especially close
to Election-Day,-and that they also
broadcast speclal‘ campaign news

‘programs, in prime time.,

““The most important things to ac-

complish this year,”” Mr. Taylor said -

by tetephone yesterday, “‘are having
the candidates always on the screen,

of prime time. Then you can begin to
change the language of politics.” -
Curreatly, he said, “the ma]orlty-

" of paid political advertising is attack

ads, where the candidate never ap-
pears, you have some unseen narra-
tor, and some eerie music, and trick
imagery or putting up some silly
vote the opponent cast 12 years ago

-and having them appear in the heart

which is presented entirely out of -

context.”

Mr. Taylor hopes to influence the
future tone of television campaign-
ing as well as news coverage at the
state and local levels.

“At the moment we’re getting a
dehghtﬁguaﬁgslm@p:ga "

from the major broadcast networ]

and CNN he said. “If to

remr,ex_t._uan_he_adamme

state and local races, wh we get
mewm’azﬁsmmﬁe
most cor
fund raising.”

Tnthe fall Presidential campaigns )

candidates receive Federal money
(about $60 million), and their spend-
ing cannot exceed that amount.

House G.O.P. Comﬁlains of BaBbitt Trips -

WASHINGTON, May 7 (Reuters)
— Accusing Interior Secretary
Bruce Babbitt of violating election
rules, House Republicans today or-
dered an investigation into dozens of
trips he has made over the last three
years to stir up opposition to Repub- -
lican environmental proposals.

Representative Don Young, the
Alaska Republican who heads the
House Resources Committee, sin-
gled out a series of 15 trips that Mr,
Babbitt made across the country last
year. Mr. Young described these as
campaign trips, which under the
rutes of the Federal Election Com-

by campaign organizations. |

““The taxpayers should not be pay-
ing for Secretary Babbitt’s politick-
ing,” Mr. Young said at.a news con-
ference where he announced that the
General. Accounting Office, Con-
gress’s watchdog agency, would re-
view the Interior Department’s trav-
el reimbursement procedures,

. Mr.'Young had no estimate of how
much money was at issue. But he
said it was not until after he began
asking ‘Mr. Babbitt about trips the
Secretary made in 1994 that the de-
partment started collecting Demo-
cratic campaign money' with which
to reimburse the Government for
them. ’

At the Interior Department, offi-
cials said that less than $5,000 was
now owed to the Treasury for Mr.
Babbitt’s political appearances. The

Secretary’s
Gauldin, acknowledged that the de-

- partment had been slow in collecting

money for the trips from the Demo-
cratic campaign but said the reason
was that the BuSh~Administration
had not left any record of procedures
for reimbursing the Government.

“It was a disconnect between a
couple of offices early in the Admin-

spokesman, Michael

istration,” Mr. Gauldin said. =~ __.



Wage Issue
Stalls Effort
To Lower Tax'
On Gasoline

By MICHAEL WINES

. WASHINGTON, May 7 — Republi-
cans in the Senate tried briefiy today
to roll back the 4.3-cents-a-gallon .
gasoline tax that Congress enacted |
in 1593, but Democrats once again ¢
ensnarled them in a debate over rajs-
ing the minimum wage. So the tax
repeal — and the Senate — ground to
-a-halt again.

Democrats said they would keep
tying up the Senate until Republicans

granted them an up-or-down vote on '

raising the base wage. Republicans
tried to link such a vote to a measure
that Democrats oppose, a labor-rela-
tions bill criticized by unions, but
Democrats did not take the bait.

The Senate majority leader, Bob
Dole. of Kansas, scolded the Demo- |
crats, saying, ‘“Your leader is telling
us the only way we can move the
Senate on anything is to vote on your
version of the minimum wage. We
have the majority in this body.”

A few minutes later, the Demo-
cratic leader, Tom Daschle of South
Dakota, concluded, ““We're obviously
in a situation now where nothing is
going to get done.”

Not a lot has been done for six ®
weeks, since the mimmum-wage
standoff began. It was not clear when
-the impasse would break.

Some suggested that the drawn- 4
out tug of war was being driven by -

election-year politics, part:cularlym

Presidential politics.
“All this is obviously and tlearly

— but it needs restating — a struggle -

that is under way to define the'terms
of debate in the campaign,”*Tom
Mann, a Brookings Institution schol-
ar who is an expert on Congress, said

in an interview today. ‘It really mat- .

ters what's on the agenda and how
it's framed, and there’s no easy way
to cut the differences.”

Indeed, both parties’ unancinted
Presidential candidates were in the
thick of the day’s inaction.

Mr. Dole made an impromptu ap-
pearance this morning at Internal.

Revenue Service headquarters to ad- *

vocate the repeal of the gasoline tax
and, in passing, to note that it had

been part of a five-year, $265 billion

tax package that President Clinton
orchestrated in 1993. That, Mr. Dole

said, was ‘““the largest tax increase in '

American history.”

Mr. Clinton’s campaign struck -
back by fax. A statement charged .
that Mr. Dole “‘more than tripled the -
gas tax in the 1980°s” by backing two -
such increases of 5 cents a gallon,’

and added that it was Mr. Dole who
“pushed through the largest tax in-
crease in U.S. history” in 1982,

“'m-mt'm'#
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Yes, and no, Adjusted for inflatiop,
a the $214 billion tax increase that Mr,

* the $265 billion increase that Mr.
= Clinton sponsored in that year as-

"% part of a deficit-reduction package. .

« Still, the 1982 increase was effec- -
stively a partial rollback of a 1981 tax

scut of §750 billion, which Mr. Dole -
: also backed. In 1993 dollars, the 1981 .
¥ cut totals $1.19 trillion.

! “It's basically a useless argu-

.+ ment,” said David Wyss, research’

! director for DRI/McGraw-Hill, a-
Boston economic forecasting compa- -

. ny. “Both passed tax increases, and -

both were probably justified, given
the budget problems at the time.”

It was one of several arguments’

played out in the Senate today.
' As the Senate stood idle, Republi-
: cans tried to juggle the Federal’
budget to offset the loss of gasoline-
: tax revenues. They elected to lift the
tax temporarily, until November,
. and to pay the $2 billion cost by
cutting the Energy Department
budget and selling another slice of
the broadcast spectrum. Mr. Dole
said the next Republican budget, to
be sketched out on Wednesday,
would propose a permanent tax re-
peak

Democrats meanwhile, tried to
decide whether 10 bow to the tax cut,
which Mr. Daschle has called inev-
itable.
3| Mr. Clinton had been poised to
send Mr. Dole a letter accepting the
5| repeal in exchange for a minimum-
<] wage increase and a guarantee that
oil companies would not pocket the
4 tax cut’s proceeds. But he held off
after-Democratic senators debated
over lunch whether t0 oppose the tax
cut, period.

Mr. Daschle was mum. But an-
other Democrat, Senator John B.
Breaux of Louisiana, said later that
he believed there were enough Dem-
ocrats to filibuster the tax repeal.

That did not occur. As a bhill
dubbed the Taxpayer Bill of Rights
came up, Mr. Dole tried to amend it
to repeai the gasoline tax and in-
crease the minimum wage 90 cents,
as Democrats have sought. But he
also put in something Democrats  0p-
pose: a separate bill expanding busi-
nesses’ right to hold discussions with
employee groups.

Democrats- argued that the bill’s
true purpose was to permit business-
es to create rump .unions, run by
companies. So Mr. Daschle rejected
the offer, calling the labor amend-
ment a “‘poison pill.” -

Mr. Dole affected befuddlement,
saying the Democrats were opposing
their own minimum-wage increase.

“I didn’t think we’d be rejected

they wanted,” he said.

.
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Adoptzon Bill-
. Facing Battle
'Qver Measure

i .
H [
'On Indians
; By ERIC SCHMITT
{
t
! the House this week considers a ma-
]OI‘ adoption bill that President Clin-
! { ton supports, lawmakers will also
{ consider a very emotional question:
; Who decides if someone is an Ameri-
+ can Indian?
i The answer carries sweeping con-
{ sequences not only for the nearly two
:mﬂhon Indians nationwide, but also
1 for thousands of non-Indian couples
{whose ability to adopt Indian chil-
:dren is limited.
+ At issue is the 1978 Indian Child
{Welfare Act,. which says tribal
, courts, not state ones, have jurisdic-
_tion over cases involving the custody
;of Indian children. The law gives
i priority to placing Indian children
- with Indian families whenever possi-
‘ble.

. Critics say the tribal courts are |
rinterfering in the adoption of chil- *
dren and cite several cases where .

itribes are trying to reclaim Indian
‘children, sometimes years after
:adoption.

i The adoption bill beforé the House
‘will exempt custody proceédings

‘from tribal court jurisdiction if they |

iinvolve children whose parents do
+Rot maintain “significant social, cul-
;gural or political affiliation with the
{tribe.”” The bill does not define what
‘t.hat means.

i, “The law's original intent was to !

protect Indian children and culture,”
'said Représentative Deborah Pryce,
;the Ohio Republican who has spon-
Isored the measure, “‘but over the last
20 years it’s been misapplied.”

. Indian leaders argue that the
measure will create a giant loophole
‘that will undermine tribal sovereign-
ity and let state courts, which may
‘have little understanding of Indian
«:ulture. decide who is a.ffiliated with
;g tribe.

{a *This would be devastating to Indi-
.4n tribes,” said Terry Cross, execu-
Hve director of the National Indian
'éhild Welfare Association, a_tribal
\welfare group in Portland, Ore.

¥ Conservative groups like the
Christian Coalition and the Heritage
Foundatlon, as well as the National
‘Council for Adoption, have lined up
behmd Ms. Pryce’s measure.

* President Clinton has endorsed the |

adoption bill’s other provisions, in-
cluding a tax credit for most adop-
tive families, but the White House
has voiced concern that Ms. Pryce’s
measure could violate tribes’ self-
govemance

., Moreover, many Republicans are
angry that Ms. Pryce and the House
léadership inserted the measure into

‘the adoption bill without first holding

hearings.  Representative  Don
Young, the Alaska Republican who
heads the House Resources Commit-
tee, which has jurisdiction over Indi-
an affairs, said he would offer an
amendment to kill the provision.

¥ The Indian child welfare law was
passed after hundreds of Indian chil-

ren were removed from their
liomes by social agencies and put up
for adoption in the 1960’s and 1970’s,
often without their pareats’ consent
or due process of law.

WASHINGTON, May 7 — When

" 2“1t was a horrible, shamefu] prac-
tice, what happened then,” Ms.
Pryce said.

¥.But Ms. Pryce’s support for the
law soured after she became in-
volved in an adoption case involving
two constituents. The adoptive par-
ents, Jim and Colette Rost of Colum-
bus, Ohio, are fighting to retain cus-
tody of 2-year-old twin girls, Bridget
and Lucy, who are three thirty-sec-
. gpd Pomo Indian.
1¢The Rosts adopted the girls from

unmarried couple in Southern
ornia who gave up the twins at
But four months after the
q.doption the girls’ paternal grand-
njother, with the Pomo tribe’s sup-’
port, said she wanted the children,
‘The Rosts learned belatediy that theé
irls’ father, to speed final place-
ment, had not disclosed his Indian
background as the law requires.

¢ In January a California appellate
court reversed a lower-court order
that the Rosts return the girls. The
tribe has appealed to the California
Supreme Court, which is to decide by
the end of the month whether it will
hear the case.

- Indian leaders acknowledge that
the law has flaws, but they insist that
unfortunate cases like the Rosts’ are
an exception that can be avoided by
punishing lawyers and other people
who violate the statute.

No agency has kept track of the
number of indian children put up for
adoption since the bill became law in-
1978, but Mr. Cross estimated that of
“thousands"” of adoptions, about 40
had been contested. Ms. Pryce said
the number of “horror stories” was
much higher and often involved
cases of children having only minute
traces of Indian ancestry.

-Each of the nation’s 554 Indian
tribes sets its own standards on
membership and when a person can

. be enrolled, a prerogative that Indi-
ans hold dear.

Henry M. Cagey, chairman of the
Lummi nation, a 4,000-member tribe
in Washington State, said, “‘Con-
gresswoman Pryce is listening t0 a
small minority of voices whe want to
adopt Indian children without consid-
eration of our heritage, traditions’
and extended families.”

o -



Campaign Finance Reform

Senate

Sen. McCain (R-AZ) and Sen. Feingold (D-WI) spearhead the reform effort. Last week,
McCain asked Sen. Dole for guaranteed floor time for S1219, the Administration-supported
measure. Dole apparently either refused or stalled, because last Wednesday, McCain stated
publicly that he would bring the measure to the floor sometime in May. Feingold said the
same thing on the floor on Thursday. Feingold's staff is actively seeking a vehicle for their
bill in the event it cannot be treated independently. They had discussed attaching it to term-
limits legislation or Kennedy/Kassebaum. Despite McCain's strong ties to Dole, Feingold's
staff believes he is serious about pushing reform.

A Senate vote on the bill would be close, and would depend on the support of Republican
conservatives like Kyl (AZ) and Abrams (R-MI), who haven't yet shown their cards. The
active sponsorship of Thompson (R-TN) has helped. Opposition to the bill is led by Sen.
McConnell (R-KY). Sen. Wamner (R-VA) has held several hearings on the various proposals
and is unfavorably disposed to them. The next such hearing is scheduled for May 1 and will
highlight the problems with free tv. Feingold's staff has asked us for help in preparing for
this hearing.

House

Speaker Gingrich confirmed last week that the House will vote on reform this summer.
Meanwhile, it was announced at a meeting of the House Democratic Caucus last week that
there will be a leadership campaign finance reform bill May 1. Gephardt will sponsor the
bill, which will include the following provisions: limitation of $8,000 on PAC contributions;
$600,000 spending caps in general elections; Emily's List loophole, free tv; and some
unspecified soft money provisions.

The anti-union backlash has the most momentum in the House, where Rep. Fawell (R-IL) has
indicated he will try to put legislative weight behind the 1988 Supreme Court decision that
requires unions to return dues where requested by members who object to the unions' political
activity.

Independent Alternatives

Ex-Journalist Paul Taylor has published petitions asking the networks to supply the candidates
five minutes of free prime time every night during the final month of the election. He hopes
that the candidates will use the time for "talking head" presentations -- substantive events as
opposed to journalist-driven ones. The petition was signed by a number of well-respected
public figures, among them Walter Cronkite and a number of former legislators.
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STATEMENT OF HALEY BARBOUR
CHAIRMAN
REPUBLICAN NATIONAL COMMITTEE
BEFORE THE COMMITTEE ON RULES AND ADMINISTRATION
' U.S. SENATE
APRIL 17, 1996

Mr. Chairman and Members of the Committee, I want to express my appreciation for the
opportunity you have afforded me to testify as an advocate for strong political parties. 1
know many Members of this Committee have been and continue to be committed to
preserving and, more importantly, strengthening political parties and commend this
Committee for taking time to focus on the important role political parties play in the
American political process.

A political party is an association of like-minded individuals who debate issues, attempt
to influence government policies and help elect candidates to local, state and federal
office. Parties also provide voters a starting point to begin their evaluation of the
candidates running under their party banner and what these candidates would do if
elected. In short, a political party is the epitome of a First Amendment association which
has been given a unique and responsible role in our democratic political process.

The Republican Party is a "grassroots", bottom up organization. It is a federation of state

political parties. It is directed from the local level, not from the top down. This is

evidenced by the creation of the Republican National Committee (RNC) which is
responsible for the management of the Republican Party nationwide.

The Republican National Committee represents millions of Republicans voters, hundreds
of thousands of Republican volunteers, scores of thousands of Republican activists who
choose their representatives on the RNC and thousands of officeholders at the local state
and federal level. . As the evidence suggests, the RNC itself, is a broadbased, grassroots
organization.

The RNC is an unincorporated association. There is no "RNC Inc." It is re-established,
recreated every four years by the electzd delegates to the Republican National -
Convention and operates under rules adopted by those convention delegétes for the next
four years. These RNC Rules remain in effect until modified by the delegates at the next
Republican National Convention. The Rules of the Republican Party as adopted by the
1992 Republican National Convention held in Houston, Texas in 1992 are currently in
effect and will be until the 1996 Convention in San Diego, California.



The RNC consists of one hundred and sixty-ftve Members, including a national
committeeman and national committeewoman elected in each of the 50 states and
territories and the District of Columbia along with the chairman of each state Republican

party.

Under its Rules, the RNC is required to meet at least twice a year to conduct any
necessary business. At these RNC meetings issues are debated, strategies are discussed
on how to best influence government policies and how to elect Republicans at all levels.

The notion that this RNC business is narrowly focused on federal activity is simply
wrong. As I have said, the RNC is not just the party for congressmen and senators, The
Republican National Committee is also the official party organization for Republican
governors, legislators, county commissioners, mayors, city councilmen and all other state
and local Republican officials and candidates.

The RNC has no problem with the proper regulation of its federai election-related
activities through federal legislation or rulemaking. The regulation of state and local
activity, however, is another matter. It would be altogether fitting and proper for
Congress to require an allocation of expenditures for party expenditures that impact on
federal, state and local candidates, and for Congress to prohibit the expenditure of funds
not subject to the limitation of the Federal Election Campaign Act to pay for the portion
of the cost allocated to the federal candidates. Indeed, the Federal Election Commaission
has already done so. The Republican National Committee, however, opposes the Federal
Government’s preemption of state law and usurpation of the state’s authority to conduct
and regulate elections for its state and local officials. This would be the practical effect of
any ban on the use of non-federal money by party commuttees. This has been a
centerpiece of many campaign finance proposals.

Non-federal money refers to so-called "soft money" legally raised to support non-federal
candidates and the non-federal share of party activities.

Any prohibition against the use of party "non-federal dollars” for legitimate non-federal
purposes is bad policy, and the Republican National Committee opposes it.

Forty-five of the 50 states elect their governors in even-numbered years on the same day
as the federal elections. State legislative elections have a similar overlap. Skeptics
“ignore these facts and argue that any kind of 'non-federal money' financial activity is
merely backdoor support for our presidential nominee or our congressional candidates.
This argument is preposterous. Just ask;thc, fourteen governors elected from 1993
through 1995, 1i in 1994 alone, giving ihe Republicans conirol of 31 Executive
Mansions. Ask the 469 Republicans elected to state legislatures in 1994, giving
Republicans new majorities in 19 legislative bodies in 18 states, so today, for the first
time in two generations, most state legislative chambers have GOP majorities. These
legislative wins enable 15 of our Republican Governors to work with both houses of their



legislatures controlled by Republicans. Our success and the RNC's effort extended down
the ticket, and we made major gains in other state constitutional offices in 1994 including
anet gain of 8 Lt. Governors, 7 Attorneys General, 7 Secretaries of State and 8 State
Treasurers. The RNC primarily spent non-federal dollars to accomplish this.

In the 1994 election cycle, for example, the RNC spent over $23 miilion in non-federal
funds to support state and local candidates and the non-federal activities of state and local
party committees and itself. This amounted to millions of dollars directly spent on the
campaigns of Republican gubernatorial candidates and state legislative candidates. These
non-federal dollars were spent simultaneously with the RNC’s federal dollar effort to
financially support the successful “Republican Revolution”, and to become the majority
Party in the United States Congress. We plan to match this non-federal support, if not
exceed this funding in 1996. These figures do not include the millions of dollars spent by
the RNC on behalf of gubernatorial and state legislative candidates in the non-federal
election years of 1993 and 1995. All of these "non-federal doliars" were spent under the
legal requirements of each state.

By the way, Mr. Chairman, for the record, only twenty-five percent of the RNC's total
revenue in the 1994 election cycle was in non-federal contributions. Over seventy
percent of RNC revenue came from contributions of $100 or less. In 1993, 90% of
revenue was made up of FEC dollars while in the '93/94 cycle less than 1% came from
PACs. Even though non-federal dollars make up a relatively small percentage of RNC
revenue, they were indispensable in supporting our non-federal candidates and our non-
federally related programs.

Every penny of RNC non-federal dollars revenue is disclosed as to how and when it is
raised and how, when and for what purpose it is distnbuted. Do not confuse the so-called
"party soft money" with "street money". There is total disclosure under current law of
every penny of RNC non-federal dollars. Additionally, every penny of RNC money -
contributed or transferred to state and local candidates or party committees is legal under
the laws of the state in which those campaigns occur. The Republican National
Committee does not think the Federal Government has or should usurp the authority of
the individual states to authorize the raising or the expenditure of funds in campaigns for
state and local office.

Many states have very stringent campaign finance laws, and the national parties must
abide by those laws as their activities relate to state and local elections. One state,
however, has no right to impose its laws on another state, which may choose to have an
entirely different set of campaign finance laws. And the Federal Government has no
business dictating the campaign finance laws affectng state and local:ejecticne in either
of those states or in any other. ' ‘

How can the Federal Government justify making the contributions and expenditures of
the state party on behalf of its candidate for governor for the purposes of voter
registration subject to federal law? What about county parties? Would county party



voter registration efforts be subject to the limitations of the state party and the
prohibitions against the national party? Why would the Federal Government and Federal
Election Commission have any authority to limit contributions to state parties, if those
contributions are to be used to affect state and local elections? Why would the Federal
Government have any right to limit state party fundraising or expenditures for the
purposes of voter registration?

I am sure, Mr. Chairman, that you have worked with Governor Allen, with Republican
legislators and county and municipal officiais in Virginia. The vertical, party relationship
among Republican elected officials at the various levels of government is important. It is
important not just in theory but in practical effect. Witness the tremendous influence our
outstanding Republican governors have had on the congressional agenda of the new

. Republican majorities in Congress. Witness the successful drive for a prohibition to stop
unfunded mandates from being imposed by the Federal Government on state and local
governments. Witness the reform of welfare by converting federal expenditures for most
welfare programs to block grants.

Both politically and governmentally it is important that the tie between federal officials
and state and local officials within the party not be broken.

The practical effect of any Congressional ban on the use of "non-federal dollars" would
largely sever the tie between the national party and our state and local parties and
officials. Many states choose to allow corporate contributions and individual
contributions in excess of the Federal Election Campaign Act limits to candidates for
state and local office. Contributions to state and local candidates and party committees by
the national party from funds which are raised and distributed in compliance with state
law, even though those funds would not be eligible for use on behalf of candidates for
federal office, are legal and proper under the laws of such states, and a preponderance of
our contributions to state and local candidates and parties are derived from such funds,
where allowed.

The RNC as a nationwide, grassroots, political association, has and is committed to
continue to support Republican election activity at all levels. This includes not only
giving direct financial support to our candidates to the extent allowed by federal, state
and local laws, but also through voter registration efforts, absentee ballot programs, list
development projects as well as through other voter programs and party building
activities.

Many ignore these facts and attempt to categorize all national party expenditures as
federal. . They also want to view al] state and local party generic voter programes: for any
election where both federal and non-federal candidates are on the ballot as exclusively
subject to federal spending restrictions. As a resuit, they would require ail costs
associated with these activities to be paid with contributions raised under federal
campaign finance laws. These “reformers” would totally ban the use of non-federal
dollars to fund the non-federal portion of such expenses. If this kind of a measure were



adopted it would result in an unwarranted federal intrusion into state activity and would
be constitutionally suspect.

Not only would a ban on raising and spending non-federal dollars preempt state law and
sever the tie between national parties and their state and local candidates and party .
organizations, it does nothing about non-disclosed, non-party soft money. Perversely, the
effect would be to increase the power and influence of special interest groups not subject
to the law. The more political parties are cut out of the election process the more
potential there is for special interests to control the outcome of elections and to influence
- policy agendas. This is not what should result from campaign finance reform.

Allow me to provide a couple of examples of how special interest money has pervaded
recent campaigns. The amount of money already spent by special interests on negative
advertising against Congressman Randy Tate of Washington amounts to more than
Congressman Tate spent for media in his campaign when he was elected in 1994. Also,
in the recent special Oregon Senate election, Gordon Smith felt the impact of special
interest money. Alithough both campaigns spent approximately $1.1 million on
advertising, Ron Wyden’s campaign received the additional benefit of more than $850
thousand spent on media advertising by special interest groups, mostly attacking Smith.

I am sure the members of this Committee have read or heard about the AFL-CIO’s
multimillion dollar effort to elect Democrats. The AFL-CIO has announced it will spend
$35 million to try to buy back control of the House for Democrats this year. They are
getting the money for this massive, partisan campaign to defeat Republicans through
compulsory union dues, even though 40% of their membership voted for Republicans in
1994.

To fund this unprecedented political undertaking the AFL-CIO leadership rammed
through a resolution at its convention last month that requires members of its affiliated
unions to pay a $25 million surcharge in union dues for next year. This surcharge, which
was imposed beginning April i, 1996, is an involuntary 36% increase in union dues for
each of its 13.1 million union members. This $25 million dollars is only part of the
aforementioned $35 million House effort, and only a part of a greater union expenditure
for other races. It comes on top of the $20 miilion spent last year to attack the balanced
budget and Republican Members of Congress, all paid for with compulsory union dues.

A gross injustice is being visited upon the 40% of union members who voted for
Republicans in 1994. Imagine that you are a rank and file union member who voted for a
Republican Congressman and/or Senator. Now comes the hand of the union boss dipping
into your pocket taking your hard-eamed money to defeat the person you voted for. It is
unconscionable. I - )

No union member should be forced to make compulsory campaign contributions to
support any candidate or issue unless they freely choose to do so. That is the foundation
of our constitutional form of government and the First Amendment freedoms we enjoy as



citizens. To be forced, as a condition of employment, to do otherwise is wrong. But that
is exactly what is happening here. Further, none of this spendmg of compuisory union
dues is disclosed to the public or reported by the unions.

Genuine campaign finance reform requires an end to the use of compulsory union dues
and full disclosure of all funds that unions spend for political activity. The parties and
candidates fully report but unions do not. This is campaign finance reform you should
adopt.

The AFL-CIO's public plan is to spend $35 million to defeat 73 Republicans and put
Democrats back in control of the House. That is an average of $479,000 per race. In
1994, the average House candidate spent about $409,000. All party committees
combined can legally spend only about $70,000 to help one of their House candidates.

More importantly, how can you favor campaign spending limits when special interests
can and do pour in hundreds of thousands or millions of dollars to defeat a candidate?
Spending limits would be greatly unfair to the targeted candidates but also would greatly
increase the influence of special interests.

As you know Mr. Chairman, many in Congress were concerned that the federal campaign
finance laws, adopted in the 70's were smothering grassroots participation in federal
elections. As aresult, when the law was amended in 1980 one of the primary goals of the
legislation was to revitalize grassroots party participation. To some degree that effort has
been successful but much more needs to be done to enhance the ability of parties at all
levels, national, state and local, to support their candidates and party membership. We
must recognize parties' unique and necessary role in our political process. What is
disheartening to me, however, is that we fail to learn from past mistakes by over
regulating and restricting the political speech of our party organizations.

Although the iaw has not been amended in 15 years, the Federal Election Commission
continues to churn out unnecessary and overly burdensome regulations. It forces political
committees like ours to bear the additional cost of litigation expenses in order to
challenge these overbroad and sometimes constitutionally suspect rules. The alternative
would be to limit our political speech. Frequently, we are required to spend additional
party funds if we attempt to comply with these unnecessary rules.

Currently, for example, the RNC is litigating the FEC’s newly revised “best efforts™

regulations. These regulations attempt to set FEC guidelines on how political committees

are to comply with the law’s requirement to obtain certain contributor information. The
'RNC fully endorses full disclosure and atterapts to comply wili the  statutory mandate to

¥ " obrain contributor informatién. We strongly believe, however, that the FEC’s approach is

in direct conflict with legislative intent. We also argue that the FEC rule actually
discourages compliance with the “best efforts” requirement.



At the same time the RNC is litigating this issue, however, the Commission has brought
an enforcement action against the RNC for not complying with its new rule, even though
the RNC has one of the best, if not the best, contributor disclosure rate of any party
committee.

We encourage this Committee to correct such administrative abuses through appropriate
oversight of the FEC while being sensitive to its status as an independent regulatory
agency. The RNC also encourages this Committee to recommend to the Congress
legislative amendments when necessary to prevent the FEC’s unnecessary overreaching
into the affairs of party committees.

I would like to re-emphasize that the RNC is a grassroots association established to elect
candidates, to facilitate the exchange of ideas, debate issues and to effect government
policies at all levels. Political parties are unlike any other kind of association. Given
their unique role and responsibility in our democratic process, Congress should not only
be cognizant of that distinction but should make every effort to strengthen the political
party process. Congress must actively affirm the fundamental First Amendment right to
associate and to speak through political parties.

Mr. Chairman, as you and this Committee contemplate amendments to federal campaign
laws, I would like to leave you with these closing thoughts. Campaign finance laws
should result in campaigns and elections being more open, fair and more competitive,
Parties should be recognized for the unique role they play this process.

The reasons to tread warily in limiting the first Amendment rights of free speech and free
association as they relate to campaigns are many. One is particularly overlooked, and
that is the practical effect of such things as spending limits and even contribution limits
on the body politic.

Americans get their political and campaign information almost exclusively from three
sources: the campaigns and parties; special interest groups; and the news media. As
government limits or reduces the ability of campaigns and parties to communicate
directly with the public, it results in more control over the flow of political and even
public policy information being given to the special interests and the news media. Parties
and campaigns have no right to a monopoly on political debate. Special interests have a
constitutionally protected right to speak and be heard in this debate, and, of course, the
news media’s right to observe, report and comment is also protected. But if the goal of
campaign reform is to reduce the power and influence of special interests, limiting or
reducing the ability of campaigns and parties to communicate is 180 degrees off the
-mark; for the result is to increase the power and influence of special interests, whose - - _ __

-
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om0 rHunding and-spending dre*dshicrally undisclosed and-tilimiited; and o give-more conticl
over the flow of information to the news media. That is not what the American people
want, and it is not what the political process needs.

Mr. Chairman, thank you again for this opportunity.

Fyem et ey .y
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Mr. Chairman and Members of the Committee:

It is a pleasure to appear before you today to discuss the
issue of campaign finance reform.

The President has made clear his strong commitment to
reforming our campaign finance systen. We are proud of that
commitment and of the hard work the President has already put into
this challenging endeavor. Together with lobbying and ethics
reforms, on which the Administration and the Congress have already
made so much progress, reforming the campaign finance system is

" something we have to do as part of the massive task of restoring
the confidence of ordinary citizens in our institutions of
government. Democracy does not and cannot work when vast numbers
of people believe the government no longer belongs to them. F o r
these reasons, we support S. 1219, the McCain-Feingold bill, as a
bipartisan framework for campaign finance reform. Through
enactment of McCain-Feingold, we can achieve meaningful campaign
finance reform while preserving and enhancing the role of the
political parties.’

Let me offer some thoughts. about the need to strengthen the
political parties. Although I am here as National Chairman of the
Democratic National <Committee, I view these issues from the
perspective of my own experiences--as a person who has long been
interested in and involved in the political process and, most of
all, as someone who has spent 30 years working at every level of
party organization. It has been my privilege to serve, over those

y&urs, 3as chai¥man ¢ ny own“stats party in South Carzlinag and, for - odve

almost 25 years, as a member of the DNC.

During those years, I have witnessed--as all of us have--a
significant weakening of the parties as institutions and a decline
in their role in American pelitical life. It used to be that the
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parties were one of the key means by which citizens felt connected
to the people who represented then. Through precinct and
neighborhood organizations, ordinary citizens were directly
involved in the workings of the party; local party officials were
in touch with the citizens and in turn reflected their views and
needs to the party hierarchy and elected officials. Because
parties provided many of the resources their candidates needed to
get elected and re-elected, candidates were directly dependent on
parties, and once in office, felt a responsibility to the party
leadership in the Congress and legislative bodies. The result was
a linkage between the people, the party and elected officials that
has been sorely lacking in recent years.

There are many. reasons for the decline of political parties;
volumes have been written on the subject. One key factor, to be
sure, is the dominance of television. Campaigning used to be a
retail business in which parties played a central role in linking
people with their government, by performing many basic public and
political functions, including voter registration, persuasion and
get out the vote. Television shifted campaigning to a business of
wholesale, mass communications in which each candidate is required
to formulate her own message, to create her own organization and to
raise her own substantial funds to get the message on television.
And so we have seen candidates increasingly forced to act as
individual entrepreneurs, less and less connected to parties.

It is not surprising (and no accident) that the shrinking role
of parties has been accompanied by growing alienation of the
American people from, and cynicism about, politics and politicians.
The linkage, the involvement, once provided by parties is missing.-
And into the vacuum created by that shrinkage have come any number
of institutions, primarily special interest groups of all sorts who
now play the key role in brokering the relationship between the
citizens and their elected officials. It is these special interest
groups who now represent, or purport to represent, various segments
of the population to members of Congress and legislators at all
levels of government. '

If this entire trend has been an unhealthy one for our
democracy--and I believe it has been--then surely part of the
solution is to find ways to strengthen political parties as
institutions and to enhance and expand their role in American
political life.

Part of that burden falls on the party organizations
themselves. And in that regard, I am proud to say that our General
Chairman, Senator Chris.Dcddj;and I have made;it kK a priority to
begin the business of rebuilding the Democratic Party at the
grassroots. We are intensively involved, right now, in building
and developing a stronger staff, improving our technology and
strengthening the infrastructure of our state party organizations.
We have initiated a new national precinct organization program that
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I believe will be the first step in getting ordinary citizens in
their neighborhoods involved in the actual work of the party once
again.

We can already point to one significant accomplishment in this
respect, which 1is the development of a model we call the
"Coordinated Campaign." Beginning in the 1990 election cycle, and
increasingly since that time, the National Democratic Party has
made it a priority to have our state parties create and carry out
plans to perform the core functions of voter registration,
identification, voter contact and get out the vote jointly on
behalf of Democratic candidates up and down the ticket.

These Coordinated Campaigns make use of the current legal
ability of state parties to conduct grassroots volunteer activities
on Dbehalf of federal candidates without counting against
contribution and expenditure limits. Coordinated campaigns have
been extremely successful--not only in getting our candidates
elected, but in unifying candidates around common messages and
themes and making the parties, as institutions, once again, a
principal vehicle of support for candidates--and thus critically
important players in the system.

With that background, let me turn to some fundamental
. principles that I believe should guide the Congress in formulating
campaign finance reform legislation. As the President has
articulated, real campaign finance reform must focus on four
objectives:

e First,limit campaign spending;

@ Second, restrict the role of special interests, including
PACs;

® Third, open up the airwaves to all viable candidates; and

e Fourth, ban the use of soft money, directly or indirectly,
in federal campaigns.

As you know, Mr. Chairman, the President has expressed his
suppert for S. 1219, the McCain-Feingeld bill, as the bipartisan
framework for accomplishing meaningful campaign finance reform. I
am pleased to note that this legislation is also co-sponsored by
our General Chair, Senator Dodd.

The McCain-Feingold bill would effectively serve the major

. geals- of campaign finance reform as outlined by the President. ..

First, it would limit campaign spending. The bill would encourage
candidates to observe voluntary spending limits in exchange for
reduced rate broadcast time and low-cost mailing rates, and by
raising contribution limits for a complying candidate facing a non-
complying opponent.
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Second, the bill would restrict the role of special interests
by banning PAC contributions to candidates.

Third, the bill would open up the airwaves by offering reduced
rates for broadcast time to candidates complying with the spending
limits.

Finally, the bill would ban the use of soft money to help
federal candidates. Specifically, the bill would prohibit national
parties from raising or spending soft money for their own
operations. It would also prohibit state parties from spending
non-federal, or soft, money for generic campaign activity and for
any portion of candidate-specific activity that affects federal
candidates. The bkill would, however, permit state parties to use
non-federal funds, as permitted by state law, for a portion of
their administrative expenses, for party meetings and conventions
and for activities affecting only state and local candidates.

Under McCain-Feingold, the state parties would continue to be
able to conduct an unlimited amount, not only of generic voter
registration and get out the vote activity, but also of candidate-
specific activity using volunteers--distribution of literature,
signs and other materials, mailings handled by volunteers and, for
the Presidential campaign, get out the vote phoning, door to door
canvassing and similar activities.

These provisions would enhance the role of the parties in
several ways. First, with PAC contributions eliminated, the role
of the parties' activity on behalf of candidates would become
relatively more important. The resources the parties could
contribute would consist not only of cash expenditures subject to
section 44la(d) limits, but also volunteer grassroots activities
which would remain unlimited. These would represent a greater
propeortion than they now do of the candidate's total resources.

Second, with spending caps imposed on candidates, candidates
would require less total contributions than they do now, and more
federally-permissible funds would be freed to be contributed to the
parties.

Third, the spending caps would mean that parties would be
spending more than they now do relative to candidates, both for
candidate specific activity and for activity that benefits the
entire ticket. In the total universe of political money, the
parties would become more significant players.

In clozing _Mr. Chairman, let me . say that tae. Democratic, . ...

Natlonal Committee stands ready to work with your Committee and its
staff on the McCain-Feingold bill to develop a bipartisan measure
that will achieve real reform while preserving and enhancing the
role of the political parties. I know the President remains more
strongly committed than ever to seeing this task completed, during
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the current session of Congress. And if this Congress can
accomplish that task, you will have rendered an enormous service to
the American people and you will have done much to brighten the
future of our demeocracy.

Thank you very much and I would be pleased to answer any
questions you may have.



