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~~w~iQ6 nep.~~.ne Commaa~8 on Son~co e~aign rlDaAOe ~9~Or.m 
Bill, S. 1219 (Kccain/',ingo14 V.raioA) 

Tht:l r",llowillg a:l:'s comme.nt. on O. 12J.~, the Dcno.to CCl.rnpD.i~ 
Finance Refor", Act of J.995, and the statement of Administration 
pOlicy on LlidL 1.>111. The l;,:Lll would ee;tlll.blish a voluntary !ly!ltcm 
that would grant benefits to c.mdidatelS who choose to participate 
in return £01: i.J:tllL uUllIlIlitme!l'l-c to adhere to a variety of 
restrictions on their fundRraising and expenditures. The bill 
would also enact a va:ri~Ly <.)1 yt'Hl~H,lly ~PF1:l.cable l.-egulatione. 

1. J.nd~pendent EXPenditures by A:s:wyhlLluu:,;: 'I'1J.1:"; 1..>111 wo·uld 
ban contributions and indepe:ndent axpenditures1 by anyone other 
than an individual or a politici!tl commitL.~I;!. A ,L)ullLic;t!il c.:cltlmittee 
is defined as III political party or III committee of a political 
party • ./;i.gg 1:1 • .1.219, § 20.1.. The effect of LillI> ~.r:uvl .. .iuu. Lh~ll, is 
to ban independent expenditures and contributions by all political 
associations ot.hel:" than political parc1es. .I.!1... Uml"'''" /.!U",-.l.-",uL 

Supreme,Court jurisprudence, the ban on independent expenditures is 
unconstitutional. 2 

In BuCklev v. Yaleo, 4:':4 U.I:S . .I. (J.97t» (per curiam). the 
Supreme Court held unconstitutional a provision of the Federal 
Election Campaign Act that prohibited any independent expend1tures 
in excess of $1,000, unless· ~de by a candidate, a party, or the 
institutional media.. l.S1.. at ~!:I, 'l"he court concluded that. this 
provision precJ.uded individuals and aS8ociations from availing 
themselves ot the most ettective means of communicating regarding 
elections. In so doing, the Act seriously infringed upon speech at 
the core of the First Amendment and, there!ore, was subject to 
strict scrutiny. To satisfy this exacting level of scrutiny, a 

An independent expenditure 1s detined. as an expencUcure 
that is made without the participation or cooperation of or without 
eonsultation with a candidate and that containe express advocacy. 
~xpre&s advocacy, in turn, is defined as an expression of support 
for or opposition to a specific candidate or g;t<oup ot candidates or 
to t.he candiQatee of a specific political party. S. 12319, § 251. 

~ The ban on contributions by associations also raises a 
constitutional qllestion, but we believe that th:i.s ban can be 
justified as an ancillary measure that enforces the limit on 
contributions by individuals that: the Court upheld in Buckley v. 
~~, 424 U.S. 1 (1976) (per curiam). IndiViduals remain able to 
make eontributians up to the iiltatutory limit. The ban on 
contributions by aseoeiations merely prevents an individual from \ 
exceeding _the legal limit by making unearmarked contribut:Lons to 
associations that the contribut.or regards as likely to make a 
contribution to the contributor's favored canc;iidate. ~ i4.... at. 
38i see also Gar~ v. Wisconsin. 4$6 N.W.2d 809. 920 (Wis. 1990). 
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statute must be narrowly tailored to the advancement of a 
oompelling governmental interest. The proffl!rec1 governtllel1L~l 
interest in Suck ley was the avoi6ance of actual corruption or the 
appearance of corruption. The BucKley Court upheld t,he FECA' .. 
$1.000 limit on contributions by an individual to a particular 
candidate on the basis of this interest. l.\1.... at: ot.:s-38. In the 
cor-text of independent expenditu~es, however, the Court held that 
th~ anti-corruption interest was not sutticient.ly compe1Uns to 
justify the limitation. The Court reasoned that the potential for 
corruption through independent expenditures is substantially 
diminished as compare.d to direct contributions because independent 
expenditures by definition are not coord1nated wit.r. the candids1:e' S 
campaign and therefore could possibly prove counterproductive. 
Thus I according to the Court I independl!I'lt expsnd.i tures :nade on 
h~half of a particular oandidate or in, opposition to that 
candidillte IS oppcnent are unlikely to be an effect:L Ve meanS of 
C':lIrrying favor with the candidate. Under this holding of Buckley, 
the proposeQ ban on independent expenditures is unconstitutional. 
Baa ~ at 19. 39-51. 

. Ever:.if the courtw~r~ to acc'":l?t that the anti~C":nruption \ 
lnterest lS fully co!npe~h.n9' in \:ne context of lndepenaem: 
Fn,pRn!iJ" t.ures. ~ the sP,:cif it'; proPClsa.l, _ in the !JJcCain: Fe.ingOld bill 
would be 'Jnconstitutl.onal. The b;!.l.l wouln cont:l.nue to allow 
1.\!1.i ~lni t-litc1 independent expenditures by individuals with the mea.ns to 
m&ke them. It wO'.lld only deny individuals of more modest meil!.ns the 
:!Ibilit:y r./j bana. together to engaqe in effective advoca.cy. The 
bill, therefore, signiticant1.y infringes the right of i,ndividuals 
to ~SS('lci ;;1""" 1.'11 order to express their pol:!. tical views. Because 
the right to associate for the PUt'Poses of political expression is 
... !'..lndaml?j,t-ill d.ght, the bill's distinct ion is valid only if there 
is a compelling interest in differentiating bet'''een independent 
ey'PQnditurefil hy ~l!Il':ociatione, on tht'l one hand, and by individuals. 
on the other. ~e seperally E/u v . ..aam Francisco CQunty Democratic 
i.'iMtnl C5ammit: tpp, 4.AC1 TJ. S. 214 (ua9); NAAG:I2.-Y. ButtoI;l, ~ 71 U. S. 
4lS (1963); l{MCP y. Alabama ex reL P~tter§Qn, 3S? u.S. ..49 
(:1.959). W(i1 are 8w .. r~ of no r~ason to believe that. independent '7 '(I 
expenditures by l!Issociations present a greater potential for actual 
or lI.!?par4im~ (jOTTlIflt". ; on than independent expendi t ures by ," 
individuals. ~ Buckley, 424 U.S. ~t 49 (liThe First At'l"endmentte 
prot:@ct:l.o:r. aCJa\in~t gnv"rnment61.1 abrid~memt of free expression 
cannot properly be made to depend on a person's financial ability 
to Grig2llS. :l.n public t:'I;~c":llt'lAion.n), 

Thia ;,.r~S thQ C,~\.\rt I ~ Tlll,i.ng' when it addressed a more limited 
f::J;t.'m of the proposed prchibitio:\, ~~ PEe Yt National C-;,rtseryative 
~tie9.l.Ai;Ltio.t'l. C9Il!tnitt:~:~, 470 U.S. 480 (lSSS} (IINCP~r'''). Ther'!; 
the Court assessee a statute that prohibited all PACs froln maklug 

ThQ S'.lprl'!'mp r.nllrt "ha fsl consistently hel¢ that 
restrictions on contribu'tioP$ require. less compelling justification 
th:;u} reClt;dctiol'lS: on , 1'lM"'pEH1cient spending." F~y. Mali!sachueett.§ 
~itii!l~na.,fQr t.Ue, 4'9. U.s. 2~e, 2S9~60 (1.986). 
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independent. expenditures to further the election of a presidential 
candic1e..te who accepted public f\.\nding. . ~ at 4tl:.l. ·.I:he Court: 
ruled that. ,,[t]o sOly that their collect.ive action in pooling their 
r&souroea to amplify their voices is not ent1tJ.ed to full l:"iret 
Amendment protection would subordinate the voices of those of ,/ 
modest means ae op~osed to those s~fficiently wealthy to be able ~o n~~ 
huy expensive medl.a ads with theJ.r own resources.". .Ir;L. at 495. (. e,.-t' ~ 
Therefore, the Court applied strict scrutiny, which the statut~ did ~\ ~I 
l1nt: pass because the potential for corruption from independen: \ o!'\ \V"tJ 
expenditures ;i.s diminished as set fDrth in ~pkley. ~ at 487-98 ~ ~ \lV-

?. Cpntdbut.ions Mad.!; th--ough Illtermediaries: The l;>i11 would 
provide that, if a contribution i8 made through or is arrang~d hy 
~n i nt.ermediary or conduit, ,Urectly or indirectly, the 
contribution would be attributed to the intermediary or conduit if, 
j.rt~pr .,Ha, the intermediary or conduit is (1) a political 
commIttee or p&rtYi (2) a lobbyist or foreign agent; (3) a bank, 
cor~ny~~ion, union, or partnership; (4) or ~n officer, agent, or 
employe:e of (2) or (3) when acting on behalf of such person or l 
ent ity. S. 1219, § 231. 4 This prOVision raises serious 
constitutional concerns. 

constitutional concerns would be rais8d if "iilrrangiug" for a 
ccntrib\.tt ion WIII""~ construed to inc::l ude communicat ions or other 
8.ctione that resulted in ene'ouraging others to make contributions, 
]:,QcaU\;1~ thi!'l wnll'd impose a air;;;nificant burden on the right of 
association. The right of lilisociation is designed to allo"'" 
"ind.1vi.du!llQ: of mnrl""~t means ftol join together in organizations 
which serve to 'amplify the voice of their adherents'" and to 
engage in effecHvFI i'lr]vocacy. NCPA~, 470 U.S. at 494 (t;!,uoting 
Buekley. 424 U.S. at 22). Associatione that are formed to advocate 
th,,;; pOlitical bp..J i pfR ("If. their meml:Jers often also perform an 
educationt'll function. That is, they inform their members regarding 
whiQh ca.ndiciates hll.ve R"Ilpnrt":fld the Ilssociation' s positions and 
prioritize those whose election will most benefit the association's 
pooi~ion~. Thie proceSS can h~ r.onduoted and will be aided by Iii 
person who is a lobbyist or an agent or employee of a lobbyist. If 
thio were to eonstitutm "I1rr;;lng'"g" a contribution, it would strike 
at assoc;l.ational activity that is at the core of the First 
Amondmemt and ;;t£l a :r';Il~ult wol.l1 n hI'! !':ubject to .trict scrutiny. 

It might bQ contended eh~t rhiR Ilrovision COUld be satisfied 
by an assoeiation by segregating lobbyists from fun<iraisers and any 
other peroone who communicat~ ;nr~~mation to members of the 

This provision would operate by attributing contributions 
m~d.~ or CU:'):'angad through ~n ; n,.. ... ,..mp.n; >lry or conduit to the 
~ntermBdiary or conduit, who is subject to the general individual 
oontribution limit of $l,Ol)n. -rnus, one.of the listed conduits 
could not "bundle"· contributions from othel:' individuals to the 
O'ttont the S\.\l'I\ of tho~~ cnnr.rihutions and the intermediary or 
cond~it'9 personal contributions exceeds $1,000. 
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assooiation. If that were the statutory requirement, however, it 
WQuld not pasa constitutional muster. In a given associacioIl, 11,.. 
is possibl'e, perhaps likely, that the association' 9 lobbyists will 
be u~iquely situated to advise the mernberl'>hip as to whe;r;e thei;; 
contributions will do the most good from the i!UUlociation' s peint of 
view. Even if an ~esociation could h1;r;-e a separat.e staff to 
parforn this function, the Constitution re<aUires strict scrut;iny 
whe;:.'e s1.1ch a burden is plac@!d on the right to associate. Again, wu 
"l"~ aWiilre of no governmental int.erest s1,lfficie::;.t to juetif}' this 
burden. S~,E£C v, Missachusett! Citiz~l'l.B fQr Lite, 479 U.~. 236 
(1!:JAh) l .cL fAIR political Pl:;,Eictices Cgrnm'n v. Superior Court, 25 
Cal. 3d 33, 599 l?2d 46, 157 Cal. Rp~r. ass (1979) (holdj,ng 
"ll'H~rm!'\titutional a ban on a.ny lobbyist serving as a conduit for iii. 
contribution as pa.rt of a corr;pt'ehensive ban on all contr1,o1,ltions 
~~nA hy lobbyists) . 

'T'n .oJvoid these constitutiol'lal in£i.rmitles, the bill should be 
cl.!:\rified to make it explicit that the regulat.ion of contl:ib'.~tj.ons 

." ~ m.f'.dP. j-.h'r(~\lO'h. intermediaries or conduits applies only where thE~ 
. , intermedia::y or conduit :n~t.ain.$ l..l1tirn .. te authority over whether- 01-

~ .. ,ot thl;lo cnnt:adbution is in fact made. 

'3. Contributions by _advise~s and emploiees: 'I'he: bill would 
,.:!xclude from the definition of. II independent expenditures II any 
~xp .. ndit\,\rP.R mlide by a person who has counseled. the candidate cr 
the ciindidate' e agents on any aspect of the oandi6.acy. includin:;; 
l...rhethl!'r to YIJn, as well as expenditures by employees in a. 
fUndYiJ,i61ng, fund-spending, executive or policy-malting position. 
s_ :1:219, ~ '''1 (a) . As a result, exPenditures by advisers a:'ld 
employees would count 2lS ,"ontr:'butions and are subj ect to the 
$1, 0 COl imi t . ~, t".hcugh some covered advisers and employees may be, 
sufficiently fami1iar with a <;andidate' s strategy t.o be able to I 
mak. ind~p~nd~\;1t lI!'Xpanditures that are in essence in-kind 
contributions to the oandidate, if read literally, the bill's brDad 
limits.tion on E!!x.p~T1.dih)r"H;1 by all covered advisers anQ employees 
:raises substantial concernS. To the extent the bill would sweep in 
~x~enditures by indivi.r.lll'l1 J'I ~Jho offer passing advice lind t"ho do not 
have diating\:ishably greater knowledge of a. candidate' s strat.egy 
th,&r:. thQ g-~neral pl.lblic, thp! hill 'Would limit exPenditures that are 
truly independent. The validity of any measure \-/ith such an effl!:ct 
it: oub:H~ct to seriC'tls t:tt)1.1hr. See B....!;L,., SlJokley. 424. U. S. at 39-
51. ~ 

Current law ·addresaes tha iSlilue of expenditures that are 

.~ 1>hcant.a sA ..... 1 .. g t.:',=,n"'trl1r.1-,~ em, the bill would also have ill 

chilling effeot C,n political spesch. Individ1.,l.als who might wish to 
mako ina",p.l'l.d<;m,e .""p~nt,l-l 1-1H·"'''' would. be reqvired to forqo offering 
&,dvice that th.ey ot.he:t·Nise would hiiv~ tendered i~ order to maL,tain 
thoir :jl.bilie~' ~c spellk t"lllt', f/,lblic:ly. 'l'he, Sup:-:ems Court has held 
that legislation that imposes such a choice is subject to strict 
"or\~t.iny. ~B Miami }/pralcl P!1b1]sh~nQ Co. v.1:ornil1Q, 418 U.S. 
Z41 (1974). 
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coordinated with a candidate in a straightforward manner: any such 
coordinatad expenditure is treated as a oontribution rather than an 
indapendent expenditure, Se~ 2 U.S.C. § 441a(7). Although one 
might fairly presume such coordination where the person making the 
~xpAnditure is or has pl~yed a siqnificant role in the candidate's 
campaign, this presumption is difficult to justify -- and would 
(lrnhillhly fail to satisfy strict scrutiny -- where the ind.ividual 
had only a passing relationship with the cand.idate or hi~ campaign. 
Unl!?';!!=: i'I r(,,)l1rt were to find that the broader presum):)tion was 
necessary to enfot'ce the coordinated expenditure limitation or were 
to adQ1;lt:" r.I T'I"rrowinQ" construction of thia proviSion, it woul.d 
like:ly be held u.nconstitutional. To avoid the risk that acourt

J wOl.l1d not sn r'-:illn the bill, it should be amended to reQuire a 
showing of actual coordination. 

4. Soft money other than from politica~ ~arties: Persons 
(bro~dly dp.finp.rl) who are not political party committees would be 
required to file ill report for disbursements aggregating to $2,000 
:and ;tn ~ddH inn" 1 ,..t'!.l'Iort for every additional armregat ion of 
$2, oOC. 'rhis requirement covers disbursements that "might affect 
the outccmQ of l\. fl?oPo1'"r.ll .. 1p.r.t.irm" but doe's'pelt cover "independent 
!!xpend1tures" (express advocacy regarding a specific candidate), 
In puekley, tho;} C'Ol.lrt= appl ; F'1n ."lr.'I'"lc:t scrutiny to a disclosure 
requirement because it recognized that requiring individuals and 
gro\lpli to identify th~ml'if!!l,,~!>; r.nll,n r.hi 11 protected speech and 
a$sociation. Nevertheless, the Court upheld a re~Jirement that 
individual!:! And group," fill!!' r,:;-po"Y'r", ci;~~'(')$II:i.ng cheir independent 
expenditures. ~ 424 U.S. at 76-82. In dOing so, however, the 
Coux-t indioated that thilr !J"v~rnml?nt I'll ; T1tP.""~Al'. in disclosure would 
~ot be sufficient where the expenditure waS not made expressly to 
advoeate 'iI spw~ific re .. ult in N".! ell!'t;1r. inn. 1.d.... at 80-82, The l 
expenditures covered by this provision of the bill, by definition, 
do not include QXp:):'.~t advocacy roii!JlIrdinCJ thp.. n",,:m1 r, of 1'1 s;pp.cific 
election. 

loJe note, however, that tbe bill would not require that 
individualo or groups id",nti£y ehorna<>lVQ," in maJdl'\g rhFl ''''port. 
rt~tr.e!', only the fact of the expenditul'e need be reported. We 
believe th~t if tha bill iQ ~ongtrued 80 th~t tho.~ making "~nft 
money" expenditures are not required to identify themselves, the 
ooncern th~t the Court identifi*d in Bu~kl.y -- ~hil' ing Rrf~r.t on 
speech and association -- would not arise. 

S. Compelled &dvertisememt identifigjjtion: C;xisting law 
re~ireB tht:lt every "general public political I;tdv~rtis [em~nt) 11 rh i'I 1'. 
includes either express advocacy of the election or defeat of a 
csndid'ate Or aolicitCltion of a contribution must <ll.o idO!ntify triP 
candidate or other person or entity who paid for the advsrtisement 
IllnCl., if the. Qdvo:t:eioomont :/.., author;i.lli~6 by It C'andid.~t... in" .... r 
disclose the authorization. 2 U.S.C. S 441d(a). The bill would 
further def:l.nQ tho form of this &elf-:l.clentificiiltion. s. 1", g, 
§ 3·02. Specifically, the bill would require that printed 
communie~tiono m;!1.Ke the identitieation in "cl,.~rly rE'ar;1':'1hl j;o" t,ypp' 
si2:e in a box set off from the remainder of the text with a 
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"nasonable of color eontraet between the background" and the 
identification. The hiU wou14 also require tlitit. dU}' televi!5ion 
broadcast or cablecaet include the written self-identification to 
'j8.ppear [] at the end of the communication in a clf.;!i:i..t·ly readable 
manner with a reasonable degree of color contrast between the 
background and the printed statement, for a period or ~L le&st 4 
aeconds, II ~ 

As applied to solicitations, we believe that the sslf­
identification requirement is constitutionally permis6ibl~. ~ 
FEe y. Survival Education Fund, 65 F.~d 285, 295-98 (2d Cir, 1995). 
As applied to express advocacy, we recognize, as did the COUrl. lit 
Survival Edugation Fupd, that substantial arguments m~ght be m~de 
that the exist ng liilW does not survi va t'!lClntyre v. Ohio rnSycitJUl;;i 
.Comm'n., 115 S. Ct. 1511 (1995).! In thlJ.t case, an individual 
distributed handbills expressing apposition to a loc&.l referendum 
to increaB~ the school t~x. The handbills did not disclose the 
identity of their author as rec;ruired by Ohid law. The Supreme 
Court held that the Ohio law placed a substantial bvrden en speech 
that lies at the core of the First Amendment's protection and that 
the state:s interest in.avoidi~g fraud and libel was no~ufficient 
to sustal.n the self-~dentifl.cation requirement. p:be Cout·c, 
however, noted that the case involved only the dist.ribution of 
handbills in a local i6~ue-based election and expressly declined to 
reach the qUestion of whether, and to what extent, its holding 
would apply in the context of advocacy expressed through mass media 
regarding a federal, candidate election. ~ id. at 1514·15 n.3; 
~ at 1524 (CJinsburg, J., concurring) J --

In addition to S. 1219's amendments to the form ot the Belt­
-inp.ntific&tion reczuirement, S. 1219 would enact additional 
~ubstantive requirements. The bill would require that (1) printed 
r.nMmunications financed by independent eXpenditures include the 
permanent street addre8a of the person or organization tha~ p~id 
fnr r.hp. communication, (~) broadcast or cablecast communications 
that are paid for or authorized by a candidate include an aUdio 
6Ielf -i nll!'1'Itification that is read by the candidate, and (3) ally 
televised broado&st or cablecast that is paid for by a candidace 
int:'ludp, l'Ip.xt to the wr:i.tten eelf-ident:l.fication, "a clearly 
identifiable photographic or similar image of the c~ndidate." 
s. 1 ? 1 Q. Ii 302. 

A.SRllmi ng the validity of the existing statut:ory self­
identification requiremerct and the amendments to their :torm 
propoSied ''M S. 1219 discussed -previously, the additional'\. 
substar.tive requirements raiae se:d OUB constitutional concerns. By 
req~irin~ thnRp. m~kin~ independent expenditures to publicize their 

" The validity or invalidity of the ~mendments proposed ~n 8. 
1219 rh~~ further define the form of the identification follows ~ 
fortiori from the validity or invalidity of the existing statute. 
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~~rmanent street address and forcing candidates literally to speak' 
or to make an appearance, each of these requirements places a 
b'.lrr."!An (,)T'I speech at the core of the riret Amendme. 's protection. 
See, e, go , , ' . nal Fe 'n , 487 T.J, S , ., e 1. 
(1988); Wnolev Y. Mavna:rd, 430 U,S. 70S (1977). We are unaware of 
how these additional measures would advance the overnment's anti­
corrupt ion ~ ntereet beyond the pre-existing self-identification 
requirement and thus believe there is a substantial risk of a court 
rUling ~hRt ~hp. regulations fail to advance a suff~cient 
governmental intereet. 8 If these requirements place a substantia.l I' 
burden on l?rnt-.!,,!~~p-d speech and do not materially advance 31 J 
governmental intersst, theee requirements do not satisfy strict rI­
scrutiny. s~p. Me Tntvre, 115 S. Ct. at 1522-24; ~cklgX, 424 U,S. .J 
at !g-S9, 0~ 

II. Provisions of the Voluntary System r1\~~ 
Out-at-stAte gontributions: The Senate bill applies a limit Ifl" 

on out-of·lit"'t~ cnnt:r:i.butions to candidates who elect to 
participate in the public funding system. The bill defines 
a1lowlible Qontribtlt~ on!'; ~~ not including II cont rib'.lt ions from 
individuals residing outside the candidate's State to the extent 
Duch contributions ~xcp.@n 40 ~ercent of the a~9reqate ~llowable 
contric1.1tionS" received during the apPl:'oximately t.wo years 
preceding the S~n_tlii election. $:. 1219. Iii 50l. 

The bil:!. would eiroQriminatp r1g~dn!;t out-of-state contributors. 
While DMckley held that there is little speech content in the size 
of Cl contribution, th. Court' n; r'l hold that inherent in every 
contribution is a statement of support that is protected by I;he 
Firot hnenQ,1T',Qnt. In digcX'i mi "~r.ing aga.inst out-of -state 
contribut ions, the bill would place burdens on the speech of 
citi~onp who do not resid~ in thl! llI~mp. At-.I'ltp- as the candidate. As 

·1 We do not doubt that I if self-identification requirements 
e.re valid, a requil:'amant that thmo oelf-'1nl'lr.t-.i fication on a 
tele"",1sed ad be read as well as written on the screen is also 
peJ..",.i.e:l.b1e. Such Cl req\lirilmQlnt would ",_rve th~ l'lJrpnSe of 
oonveying the identification to someone who does not happen to be 
looking at the tolQ"ioion screen o.\,l.:cing th. :four RAr.nnr!$:: that the 
identification is required to appear. The distinct 8onstitutional 
i"liIue el2::I."eB where il. ooeo:l.fio indiviQ1.lal, herp. th .. r.Anni.d~te, is 
required pe~·sonally to "read the identifica.tion. 

In a.ddition, a court might, given this failure to advance 
a 8uf£ic:i.ent intercat I be inolimad to credit t:.hF.' ~rg1Jm!"nt that 
inevitably would be m~de by those who will challenge the amendment 
t.hat the bill ;is cn Q.t.tcmpt 1:.0 pr"v~nt candidateitl :F'I"'nm hrnRnr.asting 
"negative" ads. Congress may not enact regulations that are aimed 
at the 5upprcr.!I'lIion of idaali th",\; Congr~IiSl deeml'il nAlng!'!rous. ~ 
~, B,oeenbe;rger v. Regtor .. Visitors of the University Qf 
Yirgini~, 115 S. Ct. 4510, ~S1~ (199~); ~neleer y. Randall, 357 
U,S. 513 (1958), 

. ' 
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s"ch, the pill would trigger some level of scrutiny under the First 
Amenilment, for "ril n the realm ot private speech or expression, 
qovernment regulation may r.ot favor one speaker ove;r another. II 
~~enberqU':, 115 s. Ct. at .2516; see also. e.g., J..,akeW99d v. plait"\ 
Dealer P4!llishing Co., 486 U.S. 750, 763 (1986) (IIA law or policy 
permitting communication in a certa:l.n ma.nner for some but. not for 
others raises the specter of content and viewpoint censorship.") . 

spea.ker-based rest;l;ictions do not inevitably demand strict 
sorutiny; they do so only where the speak:er·ba.eed d.iscrimination is 
based on lithe communicative impact of the regulated speech, II Turner 
BrQedcas~ing ~ya .. Inc. v. FCC, 114 S. Ct. 2445, 2467 (1~94); that 
is, where the re!iUlation '" arises in some measure beca:~se the 
communication. . . is itself tho1,l.ght to be harmful. I I, BucklJ;.Y y. 
valeo, 424 U.S. 1. 17 (1976) (quoting united Sta.tes v. o 'Brill., 391 
U.S. 367, ~a2 (1%8)) (quoted with approval in T)):rner BrojlldCMtiP9, 
1'-4 S. Ct. at 24(7) - Thus, strict scrutiny ill required 'V/here the 
prohibition or limitatior:. on speech is b~eed "on the identity or 
interests th@t /3pokesme~ may :l:'ep;l:''ilsemt in public debate over 
eontroversial issues." First N~t'l Bank of Bosto~ v. Bellotti, 435 
U.S. 765, 784 (1978). Acccrd ,e15c:ific Gas & E;lec. Co. V. P1,lbJ.iq 
Ut:_liti~s Cgmm'n, 475 U.S. l., lS (1986) (plurality opinion) ; AU5tj,f} 

v. Michigan Chd.mbelC of._Commerce, 494 U.S. 652, 657 (1990); £t.a. ~ 
v, Leaaue of Wgrn!l!n vote~a, 46B U.S. 364, 383-84 (1984) (citing 
COnB0Udated Edison Co. v.~lic Sery. Comm'n, 447 U.S. 530, 537-
40 (19So) and ~ at 546 (StQvens, J .. concurrin9»). 

On thIS oth~:.:: ha.nd, str:!..ci::. scrutiny is not l:'eq1.iire.d where a 
"""'"Illation that discriminates amonq speakers does noe do So becau$l;! 
of the communicative impact of the disadvantaged speech. For 
~')(' .. m[l'p., a sp<!!aker-baeed restriction is implemented because oertain 
speakers uniquely transmit communications \,lsing particular physic:al 
mean,., aM Turner BrQadqasting, 114 S. Ct. at 2460-61, 2467; or 
where certain speakers ar~ favored because of things they have dona 
in th8 p~F;!"" unrelated to their speech, B~e, e.g" Regan y,Taxatic;w. 
with Repr~Bentation of Wash:'ngtgn, 461 U.S. 540, 548-51 (1983). 

We are not aware of the purpose this provision is meant to 
ilerve. WP. hl'\'; !'IVA, however, that there are valid reasons 1.mrelated 
t.o th!!: communicative impact of out-of-state contributicmJ: that; 
WC\11d ';'.\iiltl.'l ~" t:hp! provision. In particula,;, we believe that th.e 
governrr.ent has a legitimate interest in seeking to foster strong 
ties b@tw~p.n R ~~n~t:ar Qnd the constituenoy he or $he is 
constitutionally committed "to represent. In upholding the 
indi vid\.l.ll cont ri but-; nrJ 1 i.mit in Buckley. the Cou.rt noted its 
effect wae merely "to require candidatelJ a.nd pol.itical committees 
to raifO!/il! fundlil from ;:j g"l":~ter number of persons an.d to C'ompel 
people who would otherwise contribute amounts greater than the 
lit.iI\1;ut:cry l ~.",i t- '" t.(") p.x.,end such £und~ on direct pol it ic::al 
expression. p 4.24 U.S. at. 22. We believe that the out-of-st<lte 
eOlltrib\.ltiCln l~TTl;t: would have essentially the same ef:ect. It 
would merely require candidates to build stronger tiel!l ' .... ith the 
congtit1.lE'nt-!'; whom I':hey are elected to represent. We also n.ote that 
because candidatee may ret~rn to each out-of-state contributor a 
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pro rata share of the excess of the 40% limitation, the law does 
not necessarily ~equire that a candidate ever retuse to receive, 
which is to sa.y associate with, a given out.~of-state r;:ontributor. 

q 
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Memorandum 

Subject Date 

5.1219, McCain-Feingold Campaign Finance Reform June 12, 1996 
Bill 

To 

Andrew Fois 
Assistant Attorney General 

From ~ Randolph Moss n 
Deputy Assist nt 

. Attorney General 

The following are the comments of the Office of Legal Counsel 
on S. 1219, the Senate Campaign Finance Reform Act of 1995, and the 
statement of administration policy on that bill. The bill would 
establish a voluntary system that would grant benefits to 
candidates who choose to participate in return for their commitment 
to adhere to a variety of restrictions on their fund-raising and 
expenditures. The bill would also enact a variety of generally 
applicable regulations. 

I. Generally Applicable Provisions 

1. Independent Expenditures by Associations: The bill would 
ban contributions and independent expenditures' by anyone other 
than an individual or a political committee. A political committee 
is defined as a political party or a· cornrni ttee of a political 
party. See S. 1219, § 201. The effect of··this provision, then, is 
to ban independent expenditures and contributions by all political 
associations other than political parties'.' rd. Under current 
Supreme Court j ur isprudence, the ban on independent expendi tures is 
unconstitutional. 2 . "-- ... 

1 An independent expenditure is defined as an expenditure 
that is made without the participation or cooperation of or without 
consultation with a candidate and that contains express advocacy. 
Express advocacy, in turn, is defined as an expression of support 
for or opposition to a specific candidate or group of candidates or 
to the candidates of a specific political party. S. 12319, § 251. 

2 The ban on contributions by associations also raises a 
constitutional question, but we, believe that this ban can be 
justified as an ancillary measure that enforces the limit on 
contributions by individuals that the _ Cour.t:: upheld in Buckley v. 
Valeo, 424 U.S. 1 (1976) (per curiam) ~ Individuals remain able to 
make contributions up to the statutory limit. The ban on 
contributions by associations merely prevents an individual from 
exceeding the legal limit by making unearmarked contributions to 

. . '. ". 
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In Buckley v. Valeo, 424 U.S. 1·(1976)· (per curiall!), the 
Supreme Court held unconstitutional a provision of the Federal 
Election Campaign Act that prohibited any independent expenditures 
in excess of $1,000, unless made by a candidate, a party, or the 
institutional media. N.... at 19. The Court concluded that this 
provis ion precluded individuals and associat ions from availing 
themselves of the most effective means of communicating regarding 
elections. In so doing, the Act seriously infringed upon speech at 
the core of the First Amendment and, therefore, was subject to 
strict scrutiny. To satisfy this exacting level of scrutiny, a 
statute must be narrowly tailored to the advancement of a 
compelling governmental interest. The proffered governmental 
interest in Buckley was the avoidance of actual corruption or the 
appearance of corruption. The Buckley Court upheld the FECA's 
$1,000 limit on contributions by an individual to a particular 
candidate on the basis of this interest. _ ~ at 23-38. In the 
context of independent expenditures, however, the Court held that 
the anti-corruption interest was not sufficiently compelling to 
justify the limitation. The Court reasoned"that the potential for 
corruption ,through independent expenditures is substantially 
diminished as compared to direct contributions because independent 
expendi tures by def in i t ion are not coordinated w.i th the candidate's 
campaign and therefore could possibly prove counterproductive. 
Thus, according to the Court, independent~expendi tures made on 
behalf of a particular candidate or in opposition to that 
candidate's opponent are unlikely to be an effective means of 
currying favor with the candidate. Under this holding of Buckley, 
the proposed ban on independent expenditures is unconstitutional. 
~ id. at 19, 39-51. 

Even if the Court were to accept that the anti-corruption 
interest is fully compelling in the context of independent 
expenditures,3 the specific proposal in the McCain-Feingold bill 
would be unconstitutional. The bill would continue to allow 
unlimited independent expenditures by individuals with the means to 
make them. It would only deny individuals of more modest means the 
ability to band together to engage in effective advocacy. The 
bill, therefore, significantly infringes the right of individuals 
to associate in order to express their political views. Because 
the right to associate for the purposes of political expression is 
a fundamental right, the bill's distinction is valid only if there 
is a compelling interest" in .differertti~atinq· between independent 

associations that the contribut"or regard~· "as" likely to make a 
contribution to the contributor"s favoredcalldidate. See ~ at 
38; see also Gard v. Wisconsin, 456 N.W.2d 809", 820. (Wis. 1990). 

3 The Supreme Court "ha[s] conSistently held that 
restrictions on contributions require less compelling justification 
than restrictions on independent spending." FEC v. Massachusetts 
Citizens for Life, 479 U.S. 238, 259-60 (1986). 

2 
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expenditures by associations, on the one hand, and by individuals, 
on the other. See generally Eu v. San Francisco County Democratic 
Central Committee, 489 U.S. 214 (1989); NAACP v. Button, 371 U.S. 
415 (1963); NAACP v. Alabama ex reI. Patterson, 357 U.S. 449 
(1958) • We are aware of no reason to bel ieve that independent 

-------- -expefndi tures -byas-sociations present a greater potential for-aett:ial-- - ----­
or apparent corruption than independent expenditures by 
individuals. See Buckley, 424 U. S.at- -49-:U'The First Amendment' s 
protection against governmental abridgment of free expression 
cannot properly be made to depend on a person's financial ability 
to engage in public discussion.-"). 

. ... ~ '.:.:.-,'.':. "U ~~-" 

This was the Court's ruling when it -addressed a more limited 
form of the proposed prohibition. See FEC v. National Conservative 
Political Action Committee, 470 U.S. 480 (1985) ("NCPAC"). There, 
the Court assessed a statute that prohibited all PACs from making 
independent expenditures to further the election of a presidential 
candidate who accepted public funding. Id. at 482. The Court 
ruled that "[t]o say that their collective action in pooling their 
resources to amplify their voices is not entitled to full First 
Amendment protection would subordinate the voices of those of 
modest means as opposed to those sufficiently wealthy to be able to 
buy expensive media ads with their own resources." .lih at 495. 
Therefore, the Court applied strict scrutiny, which the statute did 
not pass because the potential for corruption from independent 
expenditures is diminished as set forth in BuCkley. Id. at 487-98. 

2. Contributions Made through Intermediaries: The bill would 
provide that, if a contribution .is mad-e;through or is arranged by 
an intermediary or conduit-, directly' :6r indirectly, the 
contribution would be attributed to the intE:l,rm~diary or conduit if, 
inter alia, the intermediary or conduit 'is' (1) a political 
committee or party; (2) a lobbyist or foreign agent; (3) a bank, 
corporation, union, or partnership; (4) dr--aho,fficer, agent, or 
employee of (2) or (3) when acting on behalf of such person or 
entity. s. 1219, § 231. 4 This provision raises serious 
constitutional concerns. 

Constitutional concerns would be raised if "arranging" for a 
contribution were construed to include communications or other 
actions that resulted in encouraging others to make contributions, 
because this would impose a significant burden on the right of 

4 This provision would operate by attributing contributions 
made or arranged through an intermediary or conduit· to the 
intermediary or conduit, who is subject to'the general individual 
contribution limit of $~, 000. Thus, one:qf _the· listed conduits 
could not "bundle" contributions from other individuals to the 
extent the surn of those contributions·. and the intermediary or 
conduit I s personal contributions exceeds .. $1,OOO . ...... : ,',. ,', 

3, . 
. ...... , .. 

,. ~ ." 
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association. The right of association 'is designed to allow 
"individuals of modest means [to) join together in organizations 
which serve to 'amplify the voice of their adherents'" and to 
engage in effective advocacy. NCPAC, 470 U.S. at 494 (quoting 
Buckley, 424 U.S. at 22). Associations that are formed to advocate 
the political beliefs of their members often also perform an 
educational function. That is, they inform their members regarding 
which candidates have supported the association's positions and 
prioritize those whose election will most benefit the association's 
positions. This process can be conducted and will,be aided by a 
person who is a lobbyist or an agent or employee of a lobbyist. If 
this were to constitute "arranging" a contribution, it would strike 
at associational activity that is at the core of the First 
Amendment and as a result would be subject to' strict scrutiny. 

It might be contended that this provision could be satisfied 
by an association by segregating lobbyists from fundraisers and any 
other persons who communicate information. to members of the 
association. If that were the statutory requirement, however, it 
would not pass constitutional muster. In.agiven association, it 
is possible, perhaps likely, that the association's lobbyists will 
be uniquely situated to advise the membership as to where their 
contributions will do the most good from the association's point of 
view. Even if an association could hire a separate staff to 
perform this function, the Constitution requires st.rict scrutiny 
where such a burden is placed on the right to associate. Again, we 
are aware of no governmental interest sufficient to justify this 
burden. See FEC y. Massachusetts Citizens for Life, 479 U.S. 238 
(1986); cf. FAIR Political Practices Comm'n y. Superior Court, 25 
Cal. 3d 33, 599 P.2d 46, 157 Cal. Rptr. 855 (1979) (holding 
unconstitutional a ban on any lobbyist serving asa conduit for a 
contribution as part of a comprehensive ban on all contributions 
made by lobbyists). . 

To avoid these constitutional infirmities, the bill should be 
clarified to make it explicit that the regulation of contributions 
made through intermediaries or conduits applies only where the 
intermediary or conduit retains ultimate authority over whether or 
not the contribution is in fact made. . 

3. Contributions by adyisers and employees: The bill would 
exclude from the definition' of "independent expenditures" any 
expendi tures made by a person who has cou~s~·led the candidate or 
the candidate's agents on any aspect of the: candidacy, including 
whether to run, as well as expendi tu·res. ,by employees in a 
fundraising, fund-spending, executive or policy-making position. 
S. 1219, § 251 (a). As a result, expenditures by ad:visers and 
employees would count as contributions and are subject to the 
$1,000 limit. Although some covered advisers and employees may be 
sufficiently familiar with a candidate's strategy to be able to 
make independent expenditures that are in essence in-kind 
contributions to the candidate, if read literally, the bill's broad' 

4 
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limitation on expenditures by all covered advisers and employees 
raises substantial concerns. To the extent the bill would sweep in 
expenditures by individuals who offer passing advice and who do not 
have distinguishably greater knowledge of·a candidate's strategy 
than the general public, the bill would limit expenditures that are 
truly independent. The validity of any measure with such an effect 
is subject to serious doubt. See, e.g.i:·Buckley, 424 u.S. at 39-5 .,' . .. 51. ' .. .. , 

: !'," '.:: .:~ •. 

Current law addresses the issue:,ef <expenditures that are 
coordinated with a candidate in a'straightJorwa.rd manner: any such 
coordinated expenditure is treated as a contribution rather than an 
independent expenditure. ~ 2 U.S.C. § 441a(7). Although one 
might fairly presume such coordination where the person-making the 
expenditure is or has played a significant role in the candidate's 
campaign, this presumption is difficult to justify -- and would 
probably fail to satisfy strict scrutiny -- where the individual 
had only a passing relationship with the candidate or his campaign. 
Unless a court were to find that the broader presumption was 
necessary to enforce the coordinated expenditure limitation or were 
to adopt a narrowing construction of this provision, it would 
likely be held unconstitutional. To avoid the risk that a court 
would not so read the bill, it should be amended to require a 
showing of actual coordination. 

4. Soft money other than from pol i tical·part ies: Persons 
(broadly defined) who are not political party committees would be 
required to file a report for disbursements: aggregating to $2,000 
and an additional report for ,every ad,4H.ional aggregation of 
$2,000. This requirement covers disbursements'that "might affect 
the outcome of a federal election" but does. not cover "independent 
expenditures" (express advocacy regardinga'-s~cific candidate). 
In Buckley, the Court applied strict!;,crutiny to a disclosure 
requirement because it recognized that requiri~g individuals and 
groups to identify themselves could chill protected speech and 
association. Nevertheless, the Court upheld a requirement that 
individuals and groups file reports disclosing their independent 
expenditures. ~ 424 U.S. at 76-82. In doing so, however, the 
Court indicated that the governmental interest in disclosure would 
not be sufficient where the expenditure was not made expressly to 
advocate a specific result in an election. Id. at 80-82. The 
expenditures covered by this provision of the bill, by definition, 

5 Absent a saving construction, the bill would also have a 
chilling effect on political speech. Individuals who might wish to 
make independent expenditures'would be required to forgo offering 
advice that they otherwise would have tendered in order to maintain 
their ability to speak out publicly. The' Supreme Court has held 
that legislation that imposes such a choice is subject to strict 
scrutiny. See Miami Herald Publishing' Co' • . v. Tornillo I 418 u. S. 
241 (1974). .;. :;:,;~,.;, .. 

' . 
5 

. '"., 
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do not include express advocacy regarding the result of a specific 
election. 

We note, however, that the bill would not require that 
individuals or groups identify themselves in making the report. 
Rather, only the fact of the expenditure need be reported. We 
believe that if the bill is construed so that those making "soft 
money" expenditures are not required to identify themselves, the 
concern that the Court identified in Buckley -- chilling effect on 
speech and association -- would not arise. 

5. Compelled adyertisement identification: Existing law 
requires that every "general public poli tical advertis Cement) ," that 
includes either express advocacy of the ,election or defeat of a 
candidate or solicitation of a contribution'must also identify the 
candidate or other person or entity who paid for the advertisement 
and, if the advertisement is, authorized by a candidate, must 
disclose the authorization. 2 U.S.C. §4'41d(a). The bill would 
further define the form of this self-identification. S. 1219, 
§ 302. Specifically, the bill would require that printed 
communications make the identification in "clearly readable" type 
size in a box set off from the remainder of the text with a 
"reasonable of color contrast between the background" and the 
identification. The bill would also' require that any television 
broadcast or cablecast include the written self-identification to 
"appear[) at the end of the communication in a clearly readable 
manner with a reasonable degree of color contrast between the 
background and the printed statement, for a period of at least 4 
seconds." Id. 

As applied to solicitations, we believe that the self­
identification requirement is constitutionally permissible. See 
FEC v. Survival Education Fund, 65 F.3d 285, 295-98 (2d Cir. 1995). 
As applied to express advocacy, we recognize, as did the court in 
Survival Education Fund, that sub~tantial arguments might be made 
that the existing law does not survive McIntyre V. Ohio Elections 
Comm'n, 115 S. Ct. 1511 (1995).6. In that case, an individual 
distributed handbills expressing opposition to a local referendum 
to increase the school tax. The handbills did not disclose the 
identi ty of their author as required, by Ohio law. The Supreme 
Court held that the Ohio law pJ,.aced a 'substantial burden on speech 
that lies at the core of the First Amendment,' sprotection and that 
the state's interest in avoiding fraud and lib:~l was not sufficient 
to sustain the self-identification requirement. The Court, 
however, noted that the case involved 'only the distribution of 
handbills in a local issue-based election and expressly declined to 
reach the question of whether, and to what extent, its holding 

6 The validity or invalidity of the amendments proposed in S. 
1219 that· further define the form of the identification follows ~ 
fortiori from the validity or invalidity of the existing statute. 

6 

I4i 007 



06/21/96 18:14 '5'202 514 0563 OLe 

would apply in the context of advocacy expressed· through .mass media 
regarding a federal, candidate election. ~ ide at 1514-15 n.3; 
ide at 1524 (Ginsburg, J., concurring). 

In addition to S. 1219's amendments: to: the form of· the se1f­
identification requirement, S. 1219, ,;.wot(lq .. enact additional 
substantive requirements •. The bill wouldre<ntire that (1) printed 
communications financed by independent: .expenditures include the 
permanent street address of the person, or. organization that paid 
for the communication, (2) broadcast or .~:ab1ecast communications 
that are paid for or authorized 'by a candidate include an audio 
self-identification that is read by the candidate, and (3) any 
televised broadcast or cablecast that is paid for by a candidate 
include, next to the written self-identification, "a clearly 
identifiable photographic or .similar image of the candidate." 
s. 1219, § 302. 

Assuming the validity of the existing statutory self­
identification, requirement and the amendments to their form 
proposed in s. 1219 discussed previously, the additional 
substantive requirements raise serious constitutional concerns. By 
requiring those making independent expenditures to publicize their 
permanent street address and forcing candidates literally to speak7 

or to make an appearance, each of these requirements places a 
burden on speech at the core of the First Amendment's protection. 
See, e.g., Riley v. National Fed' n of the Blind, 487 U.S. 781 
(1988); Wooley y. Maynard, 430 U.S. 705 (1977). We are unaware of 
how these additional measures would advahc~(the government's anti­
corruption interest beyond the ~re-exist~D:g' :self-identification 
requirement and thus believe there is a,sul?;;t:~ntia1 risk of a court 
ruling that the re~ulations: fail to~ ~~adyaI:lce . a sufficient 
governmental interest. If these requirerrierits.'place a substantial 

......•... , ..... , .•.. 

7 We do not doubt that, if self-identification requirements 
are valid, a requirement that the self-identification on a 
televised ad be read as well as written on the screen is also 
permissible. Such a requirement would serve the purpose of 
conveying the identification to someone who does not happen to be 
looking at the television screen during the four seconds that the 
identification is required to appear. The distinct constitutional 
issue arises where a specific individual, here the candidate, is 
required personally to read the identification. 

S In addition, a court might, given this failure to advance 
a sufficient interest, be inclined to credit the argument that 
inevitably would be made by those who will challenge the amendment 
that the bill is an attempt to prevent candidates from broadcasting 
"negative" ads. Congress may not enact regulations that are aimed 
at the suppression of ideas that Congre~S.deems dangerous. ~ 
~, Rosenberger v. Rector & Visitors""ot the University of 
Virginia, 11.5 S. Ct. 2510, 251,9.(1995):;'Speiser v. Randall, 357 

" .. : ~.~ " . 

7 .. " .. 
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burden on protected speech and do not materially advance a 
governmental interest, the provision would fail to pass 
constitutional scrutiny. See McIntyre, 115 S. Ct. at 1522-24; 
Buckley, 424 U.S. at 39-59. 

II. Provisions of the Voluntary System 

Out-of-state contributions: The Senate bill applies a limit 
on out-of-state contributions to candidates who elect to 
participate in the public funding system. The bill defines 
allowable contributions as not including "contributions from 
individuals residing outside the candidate' sState to the extent 
such contributions exceed 40 percent oftheoac;jgregate allowable 
contributions" received during the apprbximately two years 
preceding the Senate election. S. 1219, §50L 

The bill would discriminateo against :dut,..;b.f~state contributors. 
While Buckley held that there is little speech content in the size 
of a contribution, the Court did holdo that ° inherent in every 
contribution is a statement of support that is protected by the 
First Amendment. In discriminating 0·· against out-of-state 
contributions, the bill would place burdens on the speech of 
citizens who do not reside in the same state as the candidate. As 
such,. the bill would trigger some ~evel of scrutiny under the First 
Amendment, for "(i]n the realm of private speech or expression, 
government regulation may not favor one speaker over another." 
Rosenberger, 115 S. Ct. at 2516; see also, e.g., Lakewood V. Plain 
Dealer Publishing Co., 486 U.S. 750, 763 (1986) ("A law or policy 
permitting communication in a certain manner for some but not for 
others raises the specter of content and viewpoint censorship."). 

Speaker-based restrictions do not inevitably demand strict 
scrutiny; they do so only where the speaker-based discrimination is 
based on "the communicative impact of the regulated speech," Turner 
Broadcasting Sys., Inc. v. FCC, 114 S. Ct. 2445, 24.67 (1994); that 
is, where the regulat ion ", arises in sOIl!e measure because the 
communication ••• is itself thought to be harmful. '" Buckley v. 
Valeo, 424 U.S. 1, 17 (1976) (quoting United States V. O'Brien, 391 
U.S. 367, 382 (1968» (quoted with apprOval..iIl Turner Broadcasting, 
114 S. Ct. at 2467). Thus, strict scr\ltoihy'is required where the 
prohibi tion or limitation on speech is bas~Q. "on the identity of 
interests that spokesmen may representoin public debate over 
controversial issues." First Nat~ I Bank of' Boston y. Bellotti, 435 
U.S. 765, 784 (1978). Accord Pacific GgS t<"Elec. Co. v. Public 
utilities Comm'n, 475 U.S. 1, 15 (1986) (plurality opinion); Austin 
v. Michigan Chamber of Commerce, 494 U.S. 652, 657 (1990); cf. EQC 
v. League of women voters, 468 U.S. 364, 383-84 (1984) (citing 
Consolidated Edison Co. v. Publico Servo Comm'n, 447 U.S. 530, 537-
40 (1980) and id. at 546 (stevens, J., concurring». 

u.s. 513 (195B). 

B, 
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On the other hand, strict scrutiny is . riot required where a 
regulation that discriminates among speakers does not do so because 
of the communicative impact of the disadvantaged speech. For 
example, a speaker-based restriction might • be imposed based on a 
speaker's unique ability to' transmAt:,:~communications using 
particular physical means; see Turner B·roadcclsting, 114 s. Ct. at 
2460-61, 2467, or based on things': the . speaker has done in the past 
unrelated to their speech; see,· e.g., Regan- -yo Taxation with 
Representation of Washington, 461 U.S. !f40, .54'8-51 (1983). 

We are not aware of the purpose this provision' i.s meant to 
serve. We believe, however, that there are valid reasons unrelated 

. to the communicative impact of out-of-state contributions that 
would sustain the provision. In particular, we believe that the 
government has a legitimate interest in seeking to foster strong 
ties between a Senator and the constituency he or she is 
constitutionally. committed to represent. In upholding the 
individual contribution limit in Buckley, the Court noted its 
effect was merely "to require candidates and political committees 
to raise funds from a greater number of persons and to compel 
people who would otherwise contribute amounts greater than the 
statutory limits to expend such funds on direct political 
expression." 424 U.S. at 22. We believe that the out-of-state 
contribution limit would have essentially the same effect. It 
would merely require candidates to buildstrqnger ties with the 
constituents whom they are elected to represent. We also note that 
because candidates may return to eac\1, 94t-of'-state contributor a 
pro rata share of the excess of the. 40,.limT'tation, the law does 
not necessarily require that a: candidate; eyer . refuse to receive, 
which is to say associate with, a giveh<oi.if/~Of-"state contributor • 

' . .' 

.. ~ ~. . 
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Memorandum 

Subject Date 
S.1219, McCain-Feingold Campaign Finance Reform 
Bill 

June 12, 1996 

To 

Andrew Fois 
Assistant Attorney General 

From ~ Randolph Moss n 
Deputy Assist nt 

. Attorney General 

The following are the comments of the Office of Legal Counsel 
on S. 1219, the Senate Campaign Finance Reform Act of 1995, and the 
statement of administration policy on that bill. The bill would 
establish a voluntary system that would grant benefits to 
candidates who choose to participate in return for their commitment 
to adhere to a variety of restrictions on their fund-raising and 
expenditures. The bill would also enact a variety of generally 
applicable regulations. 

I. Generally Applicable Provisions 

1. Independent Expenditures by Associations: The bill would 
ban contributions and independent expenditures' by anyone other 
than an individual or a political committee. A political committee 
is defined as a political party or a· committee of a political 
party. ~ S. 1219, § 201. The effect of··this provision, then, is 
to ban independent expenditures and contributions by all political 
associations other than political parties·.·. 1d.... Under current 
Supreme Court jurisprudence, the ban on' independent expenditures is 
unconstitutional. 2 . .... .. 

1 An independent expenditure is defined as an expenditure 
that is made without the participation or cooperation of or without 
consultation with a candidate and that contains express advocacy. 
Express advocacy, in turn, is defined as an expression of support 
for or opposition to a specific candidate or group of candidates or 
to the candidates of a specific political party. S. 12319, § 251. 

2 The ban on contributions by associations also raises a 
constitutional question, but we. believe that this ban can be 
justified as an ancillary measure that enforces the limit on 
contributions by individuals that the. Cour.t upheld in Buckley v. 
Valeo, 424 U. S. 1 (1976) (per curiam) ~ Individuals remain able to 
make contributions up to the statu.tory limit. The ban on 
contributions by associations merely prevents an individual from 
exceeding the legal limit by.~king unearmarked contributions to 

~002 
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In Buckley v. Valeo, 424 U.S. 1·( i:976.) (per curiam), the 
Supreme Court held unconstitutional a provis ion of the Federal 
Election Campaign Act that prohibited any independent expenditures 
in excess of $1,000, unless made by a candidate, a party, or the 
institutional media. ~ at 19. The Court concluded that this 
provision precluded individuals and associations from availing 
themselves of the most effective means of communicating regarding 
elections. In so doing, the Act seriously infringed upon speech at 
the core of the First Amendment and, therefore, was subject to 
strict scrutiny. To satisfy this exacting level of scrutiny, a 
statute must be narrowly tailored to the advancement of a 
compelling governmental interest. The proffered governmental 
interest in Buckley was the avoidance of actual corrupt.ion or the 
appearance of corruption. The Buckley Court upheld the FECA's 
$1,000 limit on contributions by an individual to a particular 
candidate on the basis of this interest. _ ~ at 23-38. In the 
context of independent expenditures, however, the Court held that 
the anti-corruption interest was not sufficiently compelling to 
justify the limitation. The Court reasoned."that the potential for 
corruption through independent expenditures is substantially 
diminished as compared to direct contributions because independent 
expenditures by definition are not coordinated with the candidate's 
campaign and therefore could possibly prove counterproductive. 
Thus, according to the Court, independent ·'expendi tures made on 
behalf of a particular candidate or in opposition to that 
candidate's opponent are unlikely to be an effective means of 
currying favor with the candidate. Under this holding of Buckley, 
the proposed ban on independent expenditures is unconstitutional. 
~ id. at 19, 39-51. 

Even if the Court were to accept that the anti-corruption 
interest is fully compelling in the context of independent 
expenditures,3 the specific proposal in the MCCain-Feingold bill 
would be unconstitutional. The bill would continue to allow 
unlimited independent expenditures by individuals with the means to 
make them. It would only deny individuals of more modest .means the 
ability to band together to engage in effective advocacy. The 
bill, therefore, Significantly infringes the right bf individuals 
to associate in order to express their political views. Because 
the right to associate for the purposes of political expression is 
a fundamental right, the bill's distinction" is valid only if there 
is a compelling interest" in "differerttiat.:tng" between independent 

associations that the contributor regaid~ "as" likely to make a 
contribution to the contributor's favo:t:ed·candidate. See i.d... at 
38; see also Gard v. Wisconsin, 456 N.W.2d 809", 820" {wis. 1990). 

3 The Supreme Court nha [s] " consistently held that 
restrictions on contributions require less compelling justification 
than restrictions on independent spending." FEC v. Massachusetts 
Citizens for Life, 479 U.S. 238, 259-60 (1986). 

2 
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expenditures by associations, on the one hand, and by individuals, 
on the other. See generally Eu v. San Francisco County Democratic 
Central Committee, 489 U.S. 214 (1989); NAACP v. Button, 371 U.S. 
415 (1963); NAACP y. Alabama ex rel. patterson,' 357 U. S. 449 
( 1958) • We are aware of no reason to believe that independent 

Ig] 004 

- --------- -expe-ndl tures -by--associations present a greater potential for-aetual-- - -----­
or apparent corruption than independent expenditures by 
individuals. See Buckley, 424 U.S. at- '49,:.(.,",The First Amendment's 
protection against governmental abridgment of free expression 
cannot properly be made to depend on a person's financial ability 
to engage in publ ic discussion. ," ). 

" ,.'," . 
•• "'i "'~'" .' .' ": t. ~~ ,', 

This was the Court's ruling when it 'addressed a more limited 
form of the proposed prohibition. ~ FEC v. National Conservative 
Political Action Committee, 470 U.S. 480 (1985) ("NCPAC"). There, 
the Court assessed a statute that prohibited all PACs from making 
independent expenditures to further the election of a presidential 
candidate who accepted public funding. Id. at 482. The Court 
ruled that "[t]o say that their collective action in pooling their 
resources to amplify their voices is not entitled to full First 
Amendment protection would subordinate the voices of those of 
modest means as opposed to those sufficiently wealthy to be able to 
buy expensive media ads with their own resources." l5L. at 495. 
Therefore, the Court applied strict scrutiny, which the statute did 
not pass because the potential for corruption from independent 
expenditures is diminished as set forth in,Buckley. Id. at 487-98. 

2. Contributions Made through Int'ermea'iaries: The bill would 
provide that, if a contribution,is mad'e;thf6ugh or is arranged by 
an intermediary or conduit" directly' :'br indirectly, the 
contribution would be attributed to the in~e.rr~ediary or conduit if, 
inter alia, the intermediary "or conduit 'is' (1) a political 
committee or party; (2) a lobbyist or foreign agent; (3) a bank, 
corporation, union, or partnership; (4) or,"aii',officer, agent, or 
employee of (2) or (3) when acting on behalf of such person or 
entity. S. 1219, § 231. 4 This proviSion raises serious 
constitutional concerns. 

Constitutional concerns would be raised if "arranging" for a 
contribution were construed to include communications or other 
actions that resulted in encouraging others to make contributions, 
because this would impose a significant burden on the right of 

4 This provision would operate by attributing contributions 
made or arranged through an intermediary or conduit to the 
intermediary or conduit, who is subject to'thegeneral individual 
contribution limit of $J.,OOO_ Thus, one':()f,the'listed conduits 
could not "bundle" contributions from o,ther individuals to the 
extent the sum of those contributions', and the intermediary or 
conduit I s personal contributions exceeds ,$1',0,00 . 

',' ,'-"': ,',. ,", 
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association. The right of association· i·s designed to allow 
"individuals of modest means [to] join together in organizations 
which serve to 'amplify the voice of their adherents'" and to 
engage in effective advocacy. NCPAC, 470 U.S. at 494 (quoting 
Buckley, 424 U.S. at 22). Associations that are formed to advocate 
the political beliefs of their members· often also perform an 
educational function. That is, they inform their members regarding 
which candidates have supported the association's positions and 
prioritize those whose election will most benefit the association's 
positions. This process can be conducted and will, be aided by a 
person who is a lobbyist or an agent or employee of a lobbyist. If 
this were to constitute "arranging" a contribution, it would strike 
at associational activity that is at the core of the First 
Amendment and as a result would be subject to'strict scrutiny. 

It might be contended that this provision could be satisfied 
by an association by segregating lobbyists from fundraisers and any 
other persons who communicate information· to members of the 
association. If that were the statutory,requirement, however, it 
would not pass constitutional muster. In a given association, it 
is possible, perhaps likely, that the association's lobbyists will 
be uniquely situated to advise the membership as to where their 
contributions will do the most good from the association's point of 
view. Even if an association could hire a separate staff to 
perform this function, the Constitution requires st,rict scrutiny 
where such a burden is placed on the right to associate. Again, we 
are aware of no governmental interest sufficient to justify this 
burden. See FEC y. Massachusetts Citizens for Life, 479 U.S. 238 
(1986); cf. FAIR Political Practices Comm'n y. Superior Court, 25 
Cal. 3d 33, 599 P.2d 46, 157 Cal. Rptr. 855 (1979) (holding 
unconstitutional a ban on any lobbyist serving asa conduit for a 
contribution as part of a comprehensive ban on all contributions 
made by lobbyists). ' 

To avoid these constitutional infirmitie-s,the bill should be 
clarified to make it explicit that the regulation of contributions 
made through intermediaries or conduits applies only where the 
intermediary or conduit retains ultimate authority over whether or 
not the contribution is in fact made. ' 

. :. 

3. Contributions by advisers and employees: The bill would 
exclude from the definition' of . " independent expenditures" any 
expenditures made by a person whO has cou\ls~led the candidate or 
the candidate's agents on any aspect of the: candidacy, including 
whether to run, as well as expendJ tures, ,.by employees in a 
fundraising, fund-spending, executive or policy-making position. 
S. 1219, § 251(a). As a result, expenditur~s by advisers and 
employees would count as contributions and are subject to the 
$1,000 limit. Although some covered advisers and employees may be 
sufficiently familiar with a candidate's strategy to be able to 
make independent expenditures that are in essence in-kind 
contributions to the candidate, if read literally, the bill's broad 

4 
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limitation on expenditures by all covered advisers and employees 
raises substantial concerns. To the extent the bill would sweep in 
expenditures by individuals who offer passing advice and who do not 
have distinguishably greater knowledge ofa candidate's strategy 
than the general public, the bill would limit expenditures that are 
truly independent. The validity of any mea~ure with such an effect 
is ~ubject to serious dO':lbt. ,see, e.g.L~uckley, 424 U.S. at 39-
51. ' , " '," ", , ,: 

.. " .... : ",' 

Current law addresses the issue:.of: ,'eJcpehdi tures that are 
coordinated wi th a candidate in a ·straightJorwa.rd manner: any such 
coordinated expenditure is treated as a contribution rather than an 
independent expenditure. ~ 2 U.S.C. § 441a(7). Although one 
might fairly presume such coordination where the person'making the 
expenditure is or has played a significant role in ,the candidate's 
campaign, this presumption is difficult to, justify -- and would 
probably fail to satisfy strict scrutiny -- where the individual 
had only a passing relationship with the candidate or his campaign. 
Unless a court were to find that the broader presumption was 
necessary to enforce the coordinated expenditure limitation or were 
to adopt a narrowing construction of this provision, it would 
likely be held unconstitutional. To avoid the risk that a court 
would not so read the bill, it should be amended to require a 
showing of actual coordination. 

4. Soft money other than from poli ticai"parties: Persons 
(broadly defined) who are not political party committees would be 
required to file a report for disbursements,' aggregating to $2,000 
and an additional report for every a(iqi tional aggregation of 
$2,000. This requirement covers disbu'q;emehts' that "might affect 
the outcome of a federal election" but does not cover "independent 
expenditures" (express advocacy regardinga";sp~cific candidate). 
In Buckley, the Court applied strict .~c;:rutiny to a disclosure 
requirement because it recognized that reqlli~i~g individuals and 
groups to identify themselves could chill protected speech and 
association. Nevertheless, the Court upheld·a requirement that 
individuals and groups file reports disclosing their independent 
expenditures. ~ 424 U.S. at 76-82. In doing so, however, the 
Court indicated that the governmental interest in disclosure would 
not be sufficient where the expenditure was not made expressly to 
advocate a specific result in an election. 1.Q..... at 80-82. The 
expenditures covered by this provision of the bill, by definition, 

5 Absent a saving construction, the bill would also have a 
chilling effect on political speech. Individuals who might wish to 
make independent expenditures 'would be required to forgo offering 
advice that they otherwise would have tendered, in order to maintain 
their ability to speak out publicly. The' Supreme Court has held 
that legislation that imposes such a choice is subject to strict 
scrutiny. See Miami Herald Publishing' Co. ,v. Tornillo, 418 U. S. 
241. (1974). .;:;,;~ .. ;, .. 

. " 
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do not include express advocacy regarding the result of a specific 
election. 

We note, however, that the bill would not require that 
individuals or groups identify themselves in making the report. 
Rather, only the fact of the expenditure need be reported. We 
believe that if the bill is construed so that those making "soft 
money" expenditures are not required to identify themselves, the 
concern that the Court identified in Buckley -- chilling effect on 
speech and association -- would not arise. 

5. Compelled adyertisement identification: Existing law 
requires that every "general public political advertis [ement)," that 
includes either express advocacy of the election or defeat of a 
candidate or solicitation of a contribution must also identify the 
candidate or other person or entity who paid for the advertisement 
and, if the advertisement is, authorized by a candidate, must 
disclose the authorization. 2 U.S.C. § A41d(a). The bill would 
further define the form of this, self-identification. S. 1219, 
§ 302. Specifically, the bill would require that printed 
communications make the identification in "clearly readable" type 
size in a box set off from the remainder of the text with a 
"reasonable of color contrast between the background" and the 
identification. The bill would also requite that any television 
broadcast or cablecast include the written self-identification to 
"appear[] at the end of the communication in a clearly readable 
manner with a reasonable degree of color contrast between the 
background and the printed statement, for a period of at least 4 
seconds." Id. 

As applied to solicitations, we believe that the se1f­
identification requirement is constitutionally permissible. see 
FEC v. Survival Education Fund, 65 F.3d 285, 295-98 (2d Cir. 1995). 
As applied to express advocacy, we recognize, as did the court in 
Survival Education Fund, that sub~tantial' arguments might be made 
that the existing law does not survive McIntyre y. Ohio Elections 
Comm'n, 115 S. 'Ct. 1511 (1995).6 In that case, 'an individual 
distributed handbills expressing opposition to a local referendum 
to increase the scbool tax. The handbills did not disclose the 
identity of their author as required, by, Ohio law. The Supreme 
Court held that the Ohio law pJ,aced a'slibs't'antial burden on speech 
that lies at the core of the First Aniendmeht.'sprotection and that 
the state's interest in avoiding fraud andlihEU was not sufficient 
to sustain the self-identification requirement. The Court, 
however, noted that the case involved 'ohly the distribution of 
handbills in a local issue-based election and expressly declined to 
reach the question of whether, and to what extent, its holding 

6 The validity or invalidity of the amendments proposed in S. 
1219 that further define the form of the identification follows ~ 
fortiori from the validity or invalidity of the existing statute. 

6 
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would apply in the context of advocacy expressed through .mass media 
regarding a federal, candidate election. ~ ~ at 1514-15 n.3; 
id, at 1524 (Ginsburg, J., concurring). 

In addition to S. 1219's amendI!lents:to: the form of· the self­
identification requirement, S. 1219, ;;Wotl1.4. enact additional 
substantive requirements •. The bill wou+drequire that (1) printed 
communications financed by independent; ~expepditures include the 
permanent street address of the person. ,or, organization that paid 
for the communication, (2) broadcast or .. qablecast communications 
that are paid for or authorized 'by a candJdate include an audio 
self-identification that is read by the candidate, and (3) any 
televised broadcast or cablecast that is paid for by a candidate 
include, next to the written self-identification, "a clearly 
identifiable photographic or similar image of the candidate." 
S. 1219, § 302. 

Assuming the validity of the existing statutory self­
identification requirement and the amendments to their form 
proposed in S. 1219 discussed previously, the additional 
substantive requirements raise serious constitutional concerns. By 
requiripg those making independent expenditures to publicize their 
permanent street address and forcing candidates literally to speak7 

or to make an appearance, each of these. requirements places a 
burden on speech at the core of the First Amendment's protection. 
See, e.g., Riley v. National Fed'n of the Blind, 487 U.S. 781 
(1988); Wooley y. Maynard, 430 U.S. 705 (1977). We are unaware of 
how these additional measures would advanc~tthe government's anti­
corruption interest beyond the I?re-exi.sti'D:9' :self-identification 
requirement and thus believe there is a substantial risk of a court 
ruling that the re~ulations: fail 'to: ;;~dyal)ce . a sufficient 
governmental interest. If these requ~renlerits:place a substantial . .." '" ... ' ... '. \ . ~ '. 

7 We do not doubt that, if self-identification requirements 
are valid, a requirement that the self-identification on a 
televised ad be read as well as written on the screen is also 
permissible. Such a requirement would serve the purpose of 
conveying the identification to someone who does not happen to be 
looking at the television screen during the four seconds that the 
identification is required to appear. The distinct constitutional 
issue arises where a specific individual, here the candidate, is 
required personally to read the identification. 

S In addition, a court might, given this failure to advance 
a sufficient interest, be inelined to credit the' argument that 
inevitably would be made by those who will challenge the amendment 
that the bill is an attempt to prevent candidates from broadcasting 
"negative" ads. Congress may not enact regulations that are aimed 
at the suppression of ideas that Congre~sdeems dangerous. ~ 
~, Rosenberger v. Rector & Visitdr"i"'.,gf· the University of 
Virginia, US S. Ct. 2510, 251,9 (199St;' Speiser v. Randall, 357 

7 
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burden on protected speech and do not materially -advance a 
governmental interest, the provision would fail to pass 
constitutional scrutiny. See McIntyre, 115 S. ct. at 1522-24; 
Buckley, 424 U.S. at 39-59. 

II. Provisions of the Voluntary System 

Out-of-state contributions: The Senate bill applies a limit 
on out-of-state contributions to candidates who elect to 
participate in the public funding system. The bill defines 
allowable contributions as not including "contributions from 
individuals residing outside the candidate' sState to· the extent 
such contributions exceed 40 percent of the-aggregate allowable 
contributions" received during the approximately two years 
preceding the Senate election. S. 1219, § 501. 

The bill would discriminate against:dut-"':of~state contributors. 
While Buckley held that there is little -speech content in the size 
of a contribution, the Court did hold- that inherent in every 
contribution is a statement of support that is protected by the 
First Amendment. In discriminating .. - against out-of-state 
contributions, the bill would place burdens on the speech of 
citizens who do not reside in the same state as the candidate. As 
such,_ the bill would trigger some ~evel of scrutiny under the First 
Amendment, for "[i]n the realm of private speech or expression, 
government regulation may not favor one speaker over another." 
Rosenberger, 115 S. ct. at 2516; see also. e.g., Lakewood v. Plain 
Dealer Publishing Co., 486 U.S. 750, 763 (1986) ("A law or policy 
permitting communication in a certain manner for some but not for 
others raises the specter of content and viewpoint censorship."). 

Speaker-based restrictions do not inevitably demand strict 
scrutiny; they do so only where the speaker-based discrimination is 
based on "the communicative impact of the regulated speech," Turner 
Broadcasting Sys., Inc. v. FCC, 114 S. Ct. 2445,24.67 (1994); that 
is, where the regulation ,,, arises in sOIQe measure because the 
communication ••• is itself thought to be harmful. ,.. Buckley v. 
Valeo, 424 U.S. 1, 17 (1976) (quoting United States y. O'Brien, 391 
U.S. 367, 382 (1968» (quoted with approval in Turner Broadcasting, 
114 S. ct. at 2467). Thus, strict scrut'in-YIS requi red where the 
prohibition or limitation on speech isba~~Q"on the identity of 
interests that spokesmen may represent-in public debate over 
controversial issues." First Nat~ I Bank of' Boston y. Bellotti, 435 
U.S. 765,784 (1978). Accord Pacif:i:c Gas &"Elec. Co. v. Public 
Utilities Comm'n, 475 U.S. 1, 15 (1986) (plurality opinion); Austin 
v. Michigan Chamber of Commerce, 494 U.s. 652,657 (1990): cf. ~ 
v. League of Women voters, 468 U.S. 364, 383-84 (1984) (Citing 
Consolidated Edison Co. v. Public-Servo Comm'n, 447 U.S. 530,537-
40 (1980) and ide at 546 (stevens, J., concurring». 

U.S. 513 (1958). 

8, 
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On the other hand, strict scrutiny is. not required where a 
regulation that discriminates among speakers does not do so because 
of the communicative impact of the disadvantaged speech. For 
example, a speaker-based restrictlonmightbe imposed based on a 
speaker's unique ability to transm}~;.·:communications using 
particular physical means', see Turner B'roadcasting, 114 S. Ct. at 
2460-61,2467, or based on things·:the·s~akel'has done in the past 
unrelated to their speech; see,· e~g. ,RegaR -y.Taxation with 
Representation of Washington, 461 u.s.s.Ao, .54'8-51 (1983). 

We are not aware of the purpose th1sprovision' i.s meant to 
serve. We believe, however, that there are valid reasons unrelated 
to the communicative impact pf out-of-state contributions that 
would sustain the provision. In particular, we believe that the 
government has a legitimate interest in seeking to foster strong 
ties between a Senator and the constituency he or she is 
constitutionally. committed to represent. In upholding the 
individual contribution limit in Buckley, the Court noted its 
effect was merely "to require candidates and political committees 
to raise funds from a greater number of persons and to compel 
people who would otherwise contribute amounts greater than the 
statutory limits to expend such funds on direct political 
expression." 424 U.S. at 22. We believe that the out-of-state 
contribution limit would have essentially' the same effect. It 
would merely require candidates to buildstrqnger ties with the 
constituents whom they are elected to represent. We also note that 
because candidates may return to esell, 9l!:t-9f~state contributor a 
pro rata share of the excess of the. 40!l!~11m:~tation, the law does 
not necessarily require t.hat a;candidate;eyerrefuse to receive, 
which is to say associate with, a giver{··ou:f:..!9f""state contributor. . . 
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FAX 

TO: Kathleen Wallman 
I 

FROM: Bruce Henoch 

Offlco of Chlof Counsol 

DATE: June 3, 1996 

From: NTIA/DoC 

I 
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UNITED STATES DEPARTMENT OF 
COMMERCE 
National Telecommunications and 
Information Administration 
Room 4713, HCH Building 

I 

FAX: (482)501-8013 

PHONE: (202)482-1816 

Attached is the letter sent to the FCC regarding the Fux Broadcasting petitiun. 
482-0012 if you have any questions. 



To: Kathleen Wallman 

The Honorable Reed Hundt 
Chairman 

From: NTIA/DoC 

Federal Communications Commission 
Room 814 
1919 M Street, N.W. 
Washington, D.C. 20554 

June 3, 1996 

RE: Fox Broadcasting Request for Declaratory Ruling 

Dear Chairman Hundt: 

6-3-96 4:42pm p. 2 of 5 

This leUer addresses the request of Fox Broadcasting qompany (Fox), filed 
with the Commission on ~pril 25, 1996, for a declaratory ruling under Sections 
315(a)(2) and (a)(4) of the Communications Act. The National Telecommunications 
and Information Administration (NTIA) is the President's principal adviser on 
telecommunications matters. On behalf of the Administration, NTIA strongly 
supports the Fox request for a declaratory ruling that its proposal to provide free 
television time for prerecorded interviews with the major Presidential candidates, as 
well as-on-the spot election eve coverage, does not implicate the equal time 
requirements of Section 315, because these events constitute bona fide news 
within the exemptions from the equal time requirements under subsections (a)(2) 
and (a)(4) , respectively. 

President Clinton has stated that providing candidates with free television 
time to talk directly with citizens about real issues and ideas furthers the health of 
our democracy. 1 In addition to President Clinton's statements, there is widespread 
support among public interest groups encouraging the television industry to offer 
free access to major presidential candidates in order to provide issue oriented 
information directly to the public in formats designed to reach the maximum 
number of viewers. In the past month, other broadcasters, such as ABC, CBS, 
CNN, NBC, PBS, and the U.S. Satellite Broadcasting, have all announced plans to 
offer free television time to candidates. 

In this context, Fox's proposal to provide free scheduled broadcast air time 
will provide a great public benefit. Fox proposes to schedule back-to-back 
prerecorded interviews by the major Presidential candidates at ten different times 
for 60 seconds each during the 30 day period immediately prior to the election. In 

1 RadiO Address by the President to the Nation, Feb. 17, '1996. 
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the interviews, each candidate will respond to specific questions that allow citizens 
to compare how the candidates would handle the same issues. The questions the 
candidates answer will be formulated by an independent consulting or polling 
organization with no ties to any candidate. Fox also plans to provide one hour of 
free air time on election eve for longer statements by each candidate, in response 
to a single question. By announcing the interviews at scheduled times and capping 
them with election eve coverage, Fox Broadcasting will provide the public with the 
opportunity to compare directly the candidates' views on important issues. 

Both of the formats proposed by Fox fall within the scope of the exemptions 
from the equal time requirements for bona fide news interviews under Section 
315 (a)(2) and on-the-spot coverage of bona fide news events under Section 
315(a)(4). Section 315(a) exempts from the equal time requirements appearances 
by candidates on several types of programming: 

(1) bona fide newscasts; 

(2) bona fide news interviews; 

(3) bona fide documentaries (if the appearance of the candidate is incidental 
to the presentation of the subject or subjects covered by the news 
documentary); and 

(4) on-the-spot coverage of bona fide news events (including but not limited 
to political conventions and activities incidental thereto). 

Fox's programming 'satisfies the second and fourth of these exemptions. In 
order for a program to be considered a "bona fide news interview" under Section 
315(a)(2), it must be regularly scheduled, the producer must exercise sufficient 
control to prevent a candidate from taking control, and the broadcaster's decisions 
on the format, content, and participants must be based on good faith journalistic 
judgment and newsworthiness, rather than on an intention to further any 
individual's candidacy. In re The Pacifica Foundation, 9 FCC Rcd 2817 (1994). 
Fox's proposed programming meets these tests. First, it is deemed to be "regularly 
scheduled" under FCC precedent. The Commission has granted exemption for 
programming that, like that proposed by Fox, is scheduled for limited yet recurrent 
runs during the current and future election seasons. In re U.S. News and World 
Report, L.P .. 2 FCC Rcd 7101, 7102 (1987). Second, Fox will retain control over 
the topics and questions posed as part of the programming. Third, the format of 
the programming presents the candidates on the basis of their" newsworthiness" 
and does not favor the candidacy of any of the participants. lQ. 

Even if not deemed to be "bona fide news interviews," Fox's proposal would 
nonetheless qualify for the exception for "on-the-spot coverage of bona fide news 
events" under Section 315(a)(4). See In re King Broadcasting Co., 6 FCC Rcd 
4998, 4999 (1991). Under the Commission's deCision in King, programming in 
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which presidential candidates answer questions, and in which candidates present 
their essential campaign messages, are deemed to be news "events" subject to the 
exemption under 315(a)(4). Additionally, Fox's programming will be "newsworthy" 
in that it will be objective, balanced, and unbiased;2 in such a case, the 
Commission has "no basis to question a broadcaster's bona fides in covering such 
events. ,,3 King, 6 FCC Rcd at 5000. 

Accordingly, the Cdmmission should grant the declaratory ruling requested 
by Fox Broadcasting. The public interest will be furthered by allowing Fox to 
broadcast the Presidential candidates' positions on key issues with the certainty 
that such broadcasts will not trigger the equal time provisions of Section 315. Any 
lingering concern about the equal time requirements could chill the availability of 
such important news events. 

The grant of the requested declaratory ruling is consistent with Congress' 
purpose in amending the Communications Act in 1959 to add the exemptions from 
the equal time requirements discussed above. Congress added these exemptions 
due to recognition that "the right of the public to be informed through broadcasts 
of political events" was paramount and because of its conviction that broadcaster 
discretion with respect to news coverage should be increased. 4 While Congress 
acknowledged there could be some risk to the equal time provisions in adding the 
statutory exemptions, it decided the balance must fall in favor of increased news 
coverage of political events on behalf of the public and also that the Commission 
should have great leeway in interpreting Section 315. 

With this in mind, it is important to note that since the 1959 exemptions for 
bona fide news were added to Section 315, the trend has been for the Commission 
to broaden its interpretation of the scope of the exemptions. Such action is 

.2 For example, the initial order of the Candidates' statements will be dtermined 
by coin toss or drawing straws. This order will then be reversed or followed in 
sequence for subsequent broadcasts of the various position statements. 
Additionally, the questions will be formulated by neutral independent groups. All 
statements will also be br<i>adcast in prime-time programs of c'omparable audience 
size and will be promoted and regularly scheduled in the period preceding the 
general election. 

3 It is also important to note that the fact that the programs will be pre­
recorded does not affect their status as "on-the-spot" coverage. See King, 6 FCC 
Red at 4998 (programming to be shown would be taped). 

4 Chisholm v. FCC, 538 F.2d 349, 352 (D.C. Cir.), cert. denied, 429 U.S. 890 
(1976). 
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consistent with Congress' intent that the Commission have maximum flexibility in 
determining whether news coverage is exempt from the equal time requirements. 

Accordingly, NTIA urges the Commission to grant Fox's request for 
declaratory ruling so it may proceed to provide free broadcast time for the major 
Presidential candidates -- to the benefit of the entire American public. 

cc: The Honorable James H. Quello 
The Honorable Rachelle B. Chong 
The Honorable Susan Ness 

Sincerely, 

Larry Irving 
Assistant Secretary for 
Communications and Information 
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~ ~ ~,~~ . c.'?""~.~ 

The Honorable Reed Hundt ~ ~~ I' O.,AII 
Chairman ~. . ., 

Federal Communications Commission 
Room 814 ~ 
1919 M Street, N.W. -rr' 
Washington, D.C. 20554 

, t;~1 RE: Fox Broadcasting Request for Declaratory Ruling 

Dear Chairman Hundt: 

This letter addresses the request of Fox Broadcasting Company (Fox), filed 
with the Commission on April 25, 1996, for a declaratory ruling under Sections 
315(a)(2) and (a)(4) of the Communications Act. The National Telecommunications 
and Information Administration (NTIA) is t.he President's principal advisor on 
telecommunications matters. On behalf of the Administration, NTIA strongly 
supports the Fox request for a declaratory ruling that its proposal to provide free 
television time for prerecorded interviews with the Republican and Democratic 
Presidential candidates, as well as-on-the spot election eve coverage, ~es not 
violate the equal time provisions of Section 315, because these events constitute 
bona fide new€}vithin the exemptions from the equal time requirements under 
subsections (a)(2) and (a)(4), respectively_ 

President Clinton'has stated that providing candidates with free television 
time to talk directly with citizens about real issues and ideas furthers the health of 
our democracy.' In this vein, Fox's proposal to provide free scheduled broadcast 
airtime will provide a great public benefit and is supported by the Administration. 

More specifically, Fox proposes to schedule back-to-back prerecorded .. _ 
interviews by the two major Presidential candidates at ten different times for 60 
seconds each during the 30 day period immediately prior to the election. In the 
interviews, each candidate will respond to specific questions and therefore allow 
citizens to compare how the two candidates would handle the same issues. The 
questions the candidates answer will be formulated by an independent consulting 
or polling organization with no ties to any candidate., Fox also plans to provide one 
hour of free airtime on election eve for longer statements by each candidate. By 
announcing the interviews at scheduled times and capping th~m with elective eve 
coverage, Fox Broadcasting will provide the public with the opportunity to 

, Radio Address by the President to the Nation, Feb. 17, 1996. 
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compare directly the candidates views on important issues. Viewers can either 
plan to watch the broadcasts when aired or tape them for later viewing, thereby 
allowing them to make more informed voting decisions. 

Fox's proposal is clearly within the scope of the exemptions from the equal 
time reqliirements for bona fide news interviews under Section 315(a)(2) and on­
the-spot coverage of bona fide news events under Section 315(a)(4). The 
proposed interview format qualifies as bona fide news because the questions will 
not be formulated by the candidates and will not be slanted to favor either one. 
Further, the interviews will be broadcast at regularly scheduled times with the 
purpose of providing genuine news and allowing citizens to become better informed 
voters. Similarly, Fox's proposed election eve coverage also qualifies for 
exemption. Broadcasting the position statements of the major presidential 
candidates on specific issues that are important to the voting public clearly 
constitutes on-the-spot news coverage, particularly at a time as critical as the eve 
of the election. Additionally, the structural safeguards proposed by Fox will ensure 

_. __ ._-- that there is no favoritism toward any candioate. 2 

Accordingly, the Commission should grant the declaratory ruling requested 
by Fox Broadcasting. The public interest will be furthered by allowing Fox to 
broadcast the Presidential candidates' positions on key issues with the certainty 
that such broadcasts will not trigger the equal time provisions of Section 315. Any 
lingering concern about the equal time requirements could chill the availability of 
such important news events. 

The grant of the requested declaratory ruling is consistent with Congress' 
purpose in amending the Communications Act in 1959 to add the exemptions from 
the equal time requir~ments discussed above. Congress added these exemptions 
due to recognition that""the right of the public to be informed through broadcasts 
of political events" was paramount and a conviction that broadcaster discretion 
with respect to news coverage should be increased. 3 While Congress 
acknowledged there could be some risk to the equal time provisions in adding the 
statutory exemptions, it decided the balance must fall in favor of increased news 
coverage of political events on behalf of the public and also that the Commis~.ion 

2 For example, Fox will determine the initial order of the CandiQates' statements 
. by coin toss or drawing straws. This order will then be reversed or followed in 

sequence for subsequent broadcasts of the various position statements. All 
statements will also be broadcast in prime-time programs of comparable audience size 
and will be promoted and regularly scheduled in the. period preceding the general 
election. 

3 Chisholm v. FCC, 538 F.2d 349, 351 (1976). 
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should have great leeway in interpreting Section 315. 

With this in mind, it is important to note that since the 1959 exemptions for 
bona fide news were added to Section 315, the trend has been for the Commission 
to broaden its interpretation of the scope of the exemptions. Such action is 
consistent with Congress' intent that the Commission have maximum flexibility in 
determining whether news coverage is exempt from the equal time requirements. 
Thus, the Commission should give the most expansive reading possible to the 
exemptions whenever it weighs the imposition of the equal time requirements 
against proposals, such as that of Fox, seeking to provide the public with genuine 
news regarding political events, including elections. 

Accordingly, NTIA urges the Commission to grant Fox's request for 
declaratory ruling so it may proceed to provide free broadcast time for the major 
Presidential candidates -- ultimately to the benefit of the entire American public. 

cc: The Honorable James H. Cuello 
The Honorable ffiachelle B. Chong 
The Honorable StJsan Ness 

Sincerely, 

Larry Irving 
Assistant Secretary for 
Communications and Information 
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May 13, 1996 

FCC SEEK.S COMMFNl' ON &;mS RELATING TO 
BROADCASTl!R PROPOSAlS 10 PROVIDE TJME TO PRJ!SDEN11AI. CANJJWAllS; 

WILL HOW JJN BANe BEARING 

00 April 25, 1996, the Fox Broadcasting Company filed w.ith the Commission a Reque£r for 
DeclazaIol}' P.uIiDg legatWlg a pn:p:LW m present stafPJnerds by Presit\>ntial caooidateci over ~ Fox 
oetwoJk prior to 1be NovemI:H 5, 1996 geooral election. Fax bas Jll(lIX«d 10 ot1i:c news evalt covaage 
of OOclc-to-baclc stalPJl~ by tbe mgor presidmlial caOOidates, as dta:i!I!ined by the Ctvnmissioo on 
PresicbIDallJt.tJales, in a ooo-hCllr blodc of 1lme on Fhiioo Eve, and d 1m. 6O-s;:cood position 
slatrmmts by each carvfjmte in a seven-we8c pedod before tlr: election. ABC, CBS, NBC, PBS m1 
CNN also have almournxl plans to provide btmOCast time to QlJldi<1att8 

Fox seeks a Canmjssioo ruling tbat its p1qMCd pIOgI3mmjng would be COICUIJ!'t from the "eq.m.I 
q:IlOl1W1itiGs" provil5ion <:i ~ 315 of1he Communratioos Ad. as bonafide news progr:nll!IIi!lg. . 
Sectino 315 requires that wh:n a legally q.'lilif-.oo caa:I.idate aw-m on a brmdrast stJtim wt:.iW Lhe 
CXlII\eXt of bonn.fiLi£ reM prognunmiDg, the!ltation IlDlSt affixd equal 0JlPQIIllDities to all ~Iy quaIife1 
~ The ~ extmpts tie fuIIowiog news Pl'ogr.uIIIJling fum this ~ 1) bonafide 
ne9JDSlS; 2) bona fide news inIervicw progilI1US; 3) bmajide oews Ox:uIl~ and 4) ~~ 
rovezage of bona jiIi£ news evem. Ahn before the Cnrrunjs;jon is a Ifnf'r daIf.d ApDl16, 1996 from 
the Free 'IV for Stmight Talk Cmljtjnn requesting tOOt tre Commissioo bold a plb1ic hParing to "bc1Ifr 

. enable the Commission to di!dIaIge its imp0l1311t funcDon of affindiug gl.lidmce as 10 the awJkaIiro of 
d£ equal qJpOI'bUlltifS requttdlJdll and the exemptioDs lb:n:ID. U 

The Fox Reql1est mi30S bnponam issues regan:tiDg troadcruters' ability under the Comn:luoK3icms 
Act and die Commission's rules to provide time to pnIiticaI cancfidatcs and, ~Dy, regaxding ti1e 
Commission's irm:pretilioo of die oows ~ to SecMn 315 obligatiam The Comnrissioo ~ 
c:ommeot from intere&ed parties on whfdEr an ~ for tbeFox ptqnl3l ww1d be amsiwrt with 
~ :iIaluto1)' language, qis1ative hSory. and judicial and Canmission case Jaw n:gatding 1b: news 
elcemplions. Am, (XIJJI"IJ7#m shJu1d address wbedler tre CommissiCll's cmrem im:qm:t.dion of 
&x:tioo 315 may .limit tOO ways in which blmdcasters may mbmlllrily provide time tor candidates to 
~ diredly to vd.ers, and whethet programming that bIaldI:a<Iers in good fuitb deem TO be bona jide 
news shotJ1d be exeD'lIt fium the tJIU3l qJJXJItUDities rub ~ of fOJUJat. IIdt:tcStd patties may 
~ their views in wriI1fo oomnxms on or before June 3, 1996. . 
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~ COI.nJnIsgon aJso will 00ld an en bane hearing in JUD:: to afford f\Jrtrer PJbIic cxpIoratIm of 
Ih::le importuI. issues. I\:mms .ia.clt*d in puticiprting in 1his hearing sbwld ~ 1hat jut ......... in 
wribng, by June 3, 1996, in a Jeucr to JQnothan Cohen, AssiG!ant Chief, Mass Media~, Room 314, 
1919 M Street, N.W., WasbiugIw. D.C. 20554. A dare aM an agMda fur 1bis rearing will be 
8IlIlOOIIarl in a 8IJb.Ileque:m PUbJic NOOce. 

Copies of !he Fox xeqJCSt aOO 1he Coalition 1etter may be obIlriIIxl from tOO CUmnissioo's Public 
:Rdi:rence Room, Rocm 239, 1919 M StJM, N.W., Wastringron, DC 21l554, froo1 the CorrunDXl's 
wpy oouIIactOt, IDtanatjooaJ T~ipdOO Selvices, IIK;., Suite 140. 2100 M SUtx1, N.W., Wdlingtuil, 
DC 20037, reIq>lxm (,202) 857-3800, ~ ftuw \be FCC's World W"O:: Web 5iIc, www.kc.guv, ill ~ 
Mass Malia. Bwcau "iofunnalu dha:tDIy UIIda Dfox .. requesLtxl" and "maJjtimJIr.txt", Commens 
should be fibi with the Acting SecreWy, Fecbal Cmrrnllnications Comrrrission, Room 222, 1919 M 
Street, N.W., Washington, DC 2OSS4, ID 1m:r 1hm J~ 3, 1996. 

For fut1her infonnation. CODIad: Bcti>y Bak£c (2(Y).418-1440) or Jonatban Cohen (202418-2(00) 
of the Commjssion's Mass Media arreau. 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington. D.C. 

In re Request for Declaratory Ruling of ) 
) 

FOX BROADCASTING COMPANY ) 
) 

Regarding Sections 315(a)(2) and (4) ) 
of the Communica.ti01l8 Act ) 

To: The Commission 

REQUEST FOR DECLARATORY RULING 

Fox Broadcasting Company ("Fox''), pursuant to Section ~2 ot'the 
; '~ 

Commission's Rules, hereby requests a declaratory ruling that the n~s event~·· 

. -
coverage described herein and proposed to be broadcast over the Fox_Network;~--

: ~ 

~: ~~. 

during the 1996 presidential general election campaign is exempt froP1 the "el(UCll. 
~ 

opportunities" provision of Section 315(a) of the Communications Act, as 

amended. 1/ As will be shown below, Fox's proposals fall within the ambit of the 

bon.o fide news interview and "on-the-spot" news coverage exemptions codified at 

Sections 315(a)(2) and (4). Furthermore. Fox's proposals will contribute to the 

public interest in an open and vigorous exchange of ideas prior to the November 5, 

11 This proposal was first made by Rupert Murdoch in a speech given on 
February 26, 1996. This req uest seeks to implement the proposal. followinJ; 
numerous discussions with interested parties subsequent to Mr. Murdoch's 
remarks. 
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1996 gonoral election, while fully eomporting with "Congress's objectives both to 

treat all candidates equally and to ensure maximum coverage" of political news. 

King Broadcasting Co. v. FCC, 860 F.2d 465, 466 (D.C. Cir. 1988). 'l/ 

I. FOX PROPOSES TO PROVIDE NEWS EVENT COVERAGE OF 
SHORT- AND LONG-FORM CANDIDATE PRESENTATIONS 
REGARDING- ISSUES OF CONCERN TO VOTERS. 

Fox seeks a ruling with respect to the following two proposals to 

provide news event coverage of appearances by the major presidential candidates. 

as determined by the Commission on Presidential Debates (collectively. the 

"Candidates")! ~ 

A. Short--Form News Event Coverage. 

Between September 15 and November 2. 1996, Fox proposes to provide 

news event coverage often 60-second position statements by each Candidate. for a 

total often minutes per Candidate. Each statement will be a response to a question 

2.1 Fox makes this proposal unilatorally and without any expectation that the 
other networks will participate. ThE! proposal advanced herein is in addition to the 
~xi.-ting extensive opportunities for candidate appearances on Fox newS programs 
on its owned and operated stations across the country, ~ "The Fox Morning 
News" and "The 10 O'Clock News" on WTTG in Washington. In fact. prime-time 
newacasts on numerous Fox affiliates represent an opportunity, unique in the 
industry, for prime-time appearances by both national and local candidates for 
public office. • 

- ~I Fox does not seek to involve the Commission on Presidential Debates in. 

Qnnfi!1 

making determinations apart from those it makes for its own debates. Rather, 
because of the timing of Fox's proposed news event coverage, the determinations 
made by the Commission on Presidential Debates will be sufficient to assure 
participation by all major candidates. 

- 2-
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about a different isaue of demonstrable concern to voters in the general election. 

The ten questions will be formulated by an independent consultant or polling 

organization and will be submitted to the Candidates in writing by September 1. 

1996. Fox will not exercise any control over the content of the Candidates' 

statements. 

The following a.dditiona.l structural safegulU'ds will be im.plementQd in 

order to assure fairness and comparable exposure to the Candidates: 

1. The position statements of each candidate responsive 
to each issue will be broadcast in prime-time programs 
of comparable audience size. 

2. The order of the Candidates' statem.ents will be 
d.etermined initially by coin toss or by drawing straws, 
and will t'eversed (or followed in sequence if there are 
more than two participating candidates) in each 
broadcast for the duration of the series. 

3. The ten events will be regularly scheduled during the 
designated 3D-day period preceding the general 
election, and will receiv~ advance promotion. 

Fox submits that these safeguards, in addition to the mechanism for seleeting the 

candidates. selecting the topics to be addressed and formulating the questions to 

the Candidates, will satisfy "Congress' intent that the programs be of genuine news 

. value and not be used to advance the candidacy of a particular individuaL" Henrv 

Geller, 95 F.C.C.2d 1236, 1243, affd sub nom. League of Women Voters Educ. Fund 

V FCC, 731 F.2d 995 (D.C. Cir. 1983). 

Fox·believes that, in view ofb~th the proposed forma.t of the series a.nd 

the complicated and unpredictable schedules of the Candidates in the month 

preceding the general election, it will be impracticable to present live coverage of 
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each of the Candidates' ten position statements. Accordingly, Fox will make 

productioll facilities available, free of charge and at mutually convenient times and 

locations, fol;' the Candidates to record their statements live on videotape. ~ 

B. News Event Coverage of Election-Eve Candidate 
Presentations. 

In additioll to the short-form. news event coverage discussed above, Fox 

proposes to make available one hour of its prime-time network schedule on Monday 

evening, November 4, 1996, to provide news event coverage of longer, back-to-back 

statement5 by each Candidate. These statements will consist of the final campaign 

message in response to the question, "Why ~hould the American voter vote for youT 

The holU' will be divided eq ually among the Candidates. Fox willllot exercise any 

control over the content of the Candidates' statements, and the order of the 

presentations will again be determined by coin toss (or by dra.win~ straws). For the 

. reasons discussed above, Fox also will provide production facilities free of charge at 

mutually agreeable times and locations for the recording of the Candidates' 

statements_ 

11 . This process will require that the Candidate appear live and provide his 
responses, without any opportunity to edit or otherwise moClify or enhance the 
responses in the post-production process. 
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II. FOX'S PROPOSALS QUALIFY FOR EXEMPTION FROM THE EQUAL 
OPPORTUNITIES REQUIREMENT OF SECTION 315(a). 

Like the other exemptions from the equal opportunities requirement of 

Section 315(80). the "bona fide news interview" and "cll-the-spot" news coverage 

exemptions are iutended to strike a balance between, on tho one hand. the 

guaranteed equal treatment of political candidates. and, on the other, 

the right of the public to be informed through broadcasts 
of political events .... [and] the discretion of the broad­
caster to be selective with respect to the broadcasting of 
such events . 

.. Hes.r1.ngs on Political Broadcasts--Egual Time Before the Subcommittee on 

Communications and Power o£the HOl-lSe Committee on Interstate Foroign 

Commerce, 86th Cong., 1st Sess. 2 (1959) (comments of Chairman Harris). As 

explained below, Fox respectfully submits that its proposals satisfy the 

Commission's criteria for exemption from the equal opportunities requirement of 

Section 315(a) with respect to either of these provisions. 

Both Fox's short-form and election-eve presentations "reasonably may 

be viewed as newe 'evenu,' subject to broadcast coverage" in the exercise of Fox's 

good faith news judgment. King BrMdcasting Comnanv supra at 4999 (back-to-

back candidate presentations alternating with candidate interviews collectively 

exempt under Section 315(a)(4». The Commission has concluded tha.t there is "no 

- significant distinction between coverage of this sort of political 'event' [i.e .. 

alternating candidate presentations) and the candidate debates we previously have 

deemed'to be news 'events.''' Id. Accordingly, the spoken presentations by the 

Candidates Oll issues of concern to voters proposed to be broadcast by Fox, "by any 
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reasonable standard, are news 'events' within the contemplation" of the "on-the­

spot" exemption. I!L at 5000. ~ ~ Henry Geller, Supra, at 1246-47 (delayed 

broadcasts qualify for Section 314(a)(4) exemption). 

Guided by prior Commission decioione, Fox hae deeigned ettuctural 

sa.feguards that will ensure that thQro is no candidate favoritism. S~~ Aspen 

Institute Program 55 F.C.C.2d 697 (1975), affd sub rumL. Chisholm y. FCC. 

538 F.2d 349 (D.C. Cir.), cert. denied 429 U.S. 890 (1976) (exempt presentations 

must be broadcast in non-discriminatory manner). Each candidate will receive an 

identical amount of time to respond to ea.ch of a series of ten identical questions; 

thereafter, on November 4, each candidate will be given an identical amount o£ tUne 

for an extended statement in response to (I. final question. Cf. King Broadcasting 

Company, supra. at 4999 ("the m~re fact that the presentations allow the 

candidates to present their views in the most favorable light. without spontaneous 

interaction with the press or opposing candidates, does nat preclude application of 

the news event exemption"). In addition, FoJ' has removed itself completely from 

the process of selecting participating candidates. The Fox news eveut covt:rage will 

treat equally all those candidates deemed eligible by the C011lm.Uosion .on 

Presidential Debate~. 

Fox submits that its proposals also satisfy, in form and substance. the 

three principal factors the Commission has considered in finding limited duratiun 

election-specific interview series qualified for exemption under the "bona fide news 

intervie'w" provision of Section 315(a)(2). See. ~ U.S. News and World Report. 
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~ 2 FCC Red 7101 (1987); The Pacifica. Foundation. DA 94.639 (MMB 1994). 

First, decisions regarding the format, content, scheduling and production will be 

made by Fox U 'in the exercise of its bona fide news judgment and not for the 

political advantage of the candidate for public office.'" U.S. News and World 

Report. supra. at 1102, quoting fl. Rep. No. 1069, 86th Cong., 1st Sess. 4 (lS09). 

Second, the presentations will be regularly scheduled during the 30-day period 

preceding the general election, "with the intention to continue the series to coincide 

with the advent of future Presidential elections." Id. Oimited duration. "election­

specific" series satisfy "regularly scheduled" criterion). ~~Media and Societv 

Seminars, 56 RR.2d 1150, 1153 (MMB 1984) ("[oJoly where the scheduling of a 

program is used as a vehicle to advance the political aspirations of a participant 

would the COlllllli5sion Quelition it::; pl'o~Uuity to a4l electiou"). Third, the programs 

will originate with and be under the control of the Fox nQtwork. See U.S. News and 

World Report L P supra at 7102. 

Indeed, although in "a typical interview format, there can be no 

guarantee that competing candidates will be given precisely equal treatment" (King, 

Broadcasting Companv, supra, at 5000), Fox's proposed format will do exactly that. 

Furthermore, the duration of the short-form caIldidate responses doe~ uvt affect 

their entitlement to the exemption. St'le Silver King BrMdcasting Co. I 64 RR.2d 

1440 (MMB 1988) (segments of three to four and one-half minutes' duration qualify 

as exempt news interview programs); National Broadcasting Co .. Inc .. 60 RR2d 

1068 (MMB 1986). 
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III. CONCLUSION 

Fox submits that its proposals will unquestionably serve the public 

interest by providing enhanced covel"age of the 1996 presidential election in a 

maJUler fully consistent with Congross' objectivGs both to trea.t a.ll candidatos 

equally and to enSUT9 maximum coveraee of political news and information. 

• Fox's proposals will permit the wide dissemination by 
a free, over-the-air television network of political news 
and information. 

• The format and content of the programs will be 
determined by Fox in exercise of its good faith 
journalistic judglllent, and the selection methodology, 
formulation of qUQstions and other structural 
safeguards designed by Fox will guarantee against 
even the possibility of "favoritism or bias." King 
Broadcasting Co. v. FCC. 860 F.2d at 467. 

• Fox's proposals "will further Congress' intent to permit 
broadcasters to make a full and more effective 
contribution to an i.nformed electorate" ~ 
Broadcasting Company, supra, at 5000) without 
risking the chilling effect on public discourse protected 
by the First Amendment that could result from a rigid 
application of SQction 315(3.). 

• Fox's proposals will witigate the potential unfairness 
resulting from the high cost of broadcast advertising 
time in general, and of prime-time television time in 
particular . 

- 8 -
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Accordinely. for all the reasons stated herein, Fox respectfully requests 

that the Commission rule that its planned political coverage. as described above. is 

exempt from the equal opportunities provision of Section 315(a) of the Act. 

April 25. 1996 

Respectfully submitted, 

FOX BROADCASTING COMPALVY 

11 1 
By: W/,'L-_ 

William S. Rayner, 
Mace J. RosenstBin 

HOGAN & HARTSON L.L.P. 
Columbia Square 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004 
202/637 -5600 

Its AttOJ;lleys 
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~ for straight talk coalition 

Chairman Reed E. Hundt 
Federal Communications Commission 
1919 M Streel N.W. 
Washington, O.C. 20544 

Dear Chainnan Hundt, 

April 16, 1996 

We the Wldersigned request thc Commission to convene an en hanc hearing to promote a 
maximum (;ontribution by the elc(;tronic; media, especially broadcast television, to the coming 
general election ~paign for president, with special focus on reccnt proposals to provide fn;.;; 
network television air-time to the major presidential candidales. 

Because it is relied upon so heavily by the public for news and informalion. the role 
played by television in its coverage of political affairs is crucial to a free society. Part of that role 
is to contribute as much as possible to a fully infonned public and thl.lS to interest that public in 
participating in this vital civic undertaking. While television does make a significant contribution 
in this respect, it is not, we submit, the maximum contribution that is so greatly needed in these 
times, particularly in light of indicia like low voter turnout and voter cynicism. 

Therefore, promincnt citizens, mcmbcl3 ofthc press, politicians, academics, party 
leaders, and variOU3 network offieiAb have All expressed Il deep and growing COncern ovc;r this 
state of affairs. Serious proposals to improve the situation mise the hope that the political media 
generally, and television in partiCUlar, can respond much more fully and positively to the 
ele::c[O(1lte's need for substantive information reEarciing candidates and issues. COfiiressional 
interest in such proposals is growing as well. 

The 1996 presidential campaign has become a focal. point for these efforts. The Fox 
Network has offered to schedule free time for the major presidential candidates this fall. Our 
newly created group ---The:: F~ TV for Straight Talk Coalilion--- has Ufged all the networks 
voluntarily to offer the major presidential candidates a few minutes II night during prime-time for 
the culminating weekl.i of the 1996 pcc:sidcntial campllign. 
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We believe :'In ~ laa¥ hearing before tho FCC offers a timc:l¥ and apprupriate forulll to 
explore the range of free television rime pmpo!:als hc:inS c:onsiderc.d.'and t(l discII:;s the relevant 
legill .. nd practical queslions necessary to make free lelevision :t re:1lity. 

We arc not su~gcsting the need lilr a formal proceeding of written coml~I.~I\lS and rcpl ic~. 
Ruther, an oral '-D ~ proceeding will provide a full opportunity for network rC'presentiltivcs. 
electe:d otllcials, aCademiCS, and concerned citizens to prcsenllhcir views on free television for 
the major presidential candidales. hi audilion. they may want to address the broader quc:-olion or 
how Ihe lc:lecomlllunic:alions media call beller serve the public interest in puhlic uiscoursc and 
denloer.ltic deci~ion·",aking. III duin!; :so. the COlllllli:;siQI1.wili serve the public inlereSt by 
facilitating this imporlant. voluntary. lind much needed <.!evelopmc:nt in pulitic.:al hrouuci\st 
coverage. The Commission has previously 3cted 10 "encourage the larger <I1,d nwn: cITcc.liv(! LIS': 

ofLbroadcastingl in the public interest" (47 lJ.S.c. Sec. 303(8» in thi.: l'ulili';<lllicld \S(lC ('ir;;t 
Report,48 FCC2tl )4 (1972», ilnd should do so now. 

There is iii second reason for the Commission to convene such a proceeding. The 
Commission has the statutory responsibility for enforcing the equal opportunities requin:ment of 
47 U.S.C. Section 315 (a). The Fox Network has expressed its intention to seek a declaratory 
ruling from the FCC exempting its free time proposal from the relevant equal opportunilies 
re8ulations. ('I' C.F.R. St:ctions '3.1941 and 76.20~'. Accordingly, an l:Il hane hearing wi II 
beller e~Qble the Commission to discharge its impor;tam function of affording gUidance as to the 
application of the equal opportunities requirement and tht: excmplions thereto. In that connection. 
we believe that our proposal. under established precedent. does fall within the exemption in 
Section 315 (a)(4) and thus could go forward as a legal and practi.cal matter. 

Other than the foregoing agency responsibility, we are not calling for any Commission 
action or government intervention into political broadcasting. Any such offer by the networks 
should and would be entirely voluntary and would be undertaken by them in discharge of their 
own responsible recognition, recently stressed by them. of their public: trustee obligation. TIle 
broadcast industry is unique, In ract and in law (see Iumer Broadcasting Sys. Inc v. FCC .. 114 
S.Ct. 2445, 2456-57 (l994». cmd therefore has a unique opportunity to make a maximum 
contribution sought in this vital civie area. 

Much has been and will be given the broadcast indusUy. and thus much can be ex.pected 
of them. (t is therefore our hope that if the FCC brings together the interested parties and prc:sidcs 
over a good faith discussion of free television proposals. the outcome may well be that the 
networks will find new ways to improve (he political coverage of the presidential campaign. The 

presidential candidates may be given a new opportunity in such free network air-time to 
communicate their positions on a variety of topics with the electorate. But evcn more 

• importantly, the: American people will discover a new political forum in which their interest in 
the presidential campaign and knowledge of me issues will be greatly heightened. 
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We believe our Cree television proposal is best, but are eagerto hear all views at the FCC 
hearings. Beeause time is of the esscnce, we look. fo~W"d I.Q yOW" dceiAion I.Q corivene an ~ ~ 
heatin8 at the eaz-liest possible date. 

Thank you for giving this maller and our request your cClnsiderarion. 

Senator Bill Br-adley 

cc;;: Commissioner Rachelle B. Chong 
Commi~ioner Susan Ness 
Commi3l11ioner JamC3 H. Quello 

) 

Sincerely, 

Tr"\(\"" I'\TS- ...... - ... 

.-

.1 
I 
I 



E X E CUT I V E OFF ICE o F THE PRES IDE N T 

23-May-1996 05:16pm 

TO: (See Below) 

FROM: James S. Rubin 
Office of Legislative Affairs 

SUBJECT: cfr 

Another victory for the people: 

The Senate approved by voice vote the Thompson amendment to the Budget 
Resolution expressing the intent of the Senate to keep the checkoff financing 
system fully funded. 

Distribution: 

TO: Peter Jacoby 
TO: Michael Waldman 
TO: William Curry 
TO: Kathleen M. Wallman 
TO: Elena Kagan 
TO: Paul J. Weinstein, Jr 
TO: Lisa Jordan Tamagni 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

23-May-1996 07:35pm 

TO: (See Below) 

FROM: Michael Waldman 
Office of Communications 

SUBJECT: RE: cfr 

PLEASE make sure L P6/(b)(6) Iknows what (if anything) we did. 
They totally screwea-US-Iast year - put out press release that 
trashed us, even though we and Fowler had actually savd the day 
for them. (They urged us to threaten a "veto" .,. of a 
reconciliation bill!) 

You might want to remind them of last year. 

Distribution: 

TO: James S. Rubin 

CC: Peter Jacoby 
CC: William Curry • 
CC: Kathleen M. Wallman 
CC: Elena Kagan 
CC: Paul J. Weinstein, Jr 
CC: Lisa Jordan Tamagni 



E X E CUT I V E OFF ICE o F 

21-May-1996 12:08pm 

TO: (See Below) 

FROM: Paul J. Weinstein, Jr 
Domestic Policy Council 

SUBJECT: NTIA Letter 

THE PRE SID E N T 

There has been a slight change in our strategy regarding the FCC and free tv. 
Harold held a meeting yesterday, and it was agreed that we should have the NTIA 
at the Department of Commerce send a letter in support of waiving the equal 
access requirement and in favor of free tv time. A draft should be ready this 
Friday. When I get a copy, I will circulate. 

Thanks. 

Distribution: 

TO: Kathleen M. Wallman 
TO: Elena Kagan 
TO: James S. Rubin 
TO: Peter Jacoby 
TO: William Curry 

CC: Michael Waldman 



E X E CUT I V E OFF ICE o F 

22-May-1996 05:24pm 

TO: (See Below) 

FROM: Paul J. weinstein, Jr 
Domestic Policy Council 

SUBJECT: Campaign Finance Reform 

THE PRE SID E N T 

Dems in the House today introduced their campaign finance reform bill. The bill 
would: 

* Limit Spending to $600,000 every 2-year cycle. 

* Limit PACs to $2,000 per cycle, $1,000 per election. PACS could only give 
$200,000 per cycle in the aggregate. 

* $50,000 limit on a candidate's own money, including loans to oneself. 

* Broadcast rate dicount 50% of the lowest unit rate for the last 30 days of 
primary and last 60 days of general election. 

* Postage rate discount -- third class, nonprofit, bulk rate. 

* Disincentive for non-participating opponent -- no boradcast or postage rate 
discounts and a 35% tax on contributions once spending limit has been breeched. 

* No bundling except fo non-affiliated, non-connected PACs (Emily's List 
exclusion) . 

* Prohibition on Soft Money -- exception if they are new "Grass Roots Party 
Funds." 

Republicans have announced in the House they are moving their own bill as well. 
The Republican bill would ban PACs and place limits on contributions coming from 
outside a Congressman's district, as well as increase the amount of individual 
contributions. 

Distribution: 

TO: Peter Jacoby 
TO: Kathleen M. Wallman 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

22-May-1996 09:31pm 

TO: (See Below' 

FROM: Michael Waldman 
Office of Communications 

SUBJECT: RE: Campaign Finance Reform 

This is very similar to the bill in 1993. 

You should check, though, to see if the $600,000 is a real amount 
-- or if it has lots of loopholes and exemptions and attorney 
funds etc. Last time it was supposedly 600K and it was really 
close to a million. Probably 2 million now. 

Distribution: 

TO: Paul J. Weinstein, Jr 

CC: Peter Jacoby 
CC: Kathleen M. Wallman 
CC: Elena Kagan 
CC: William Curry 
CC: James S. Rubin 
CC: Jennifer M. O'Connor 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

20-May-1996 05:41pm 

TO: (See Below) 

FROM: James S. Rubin 
Office of Legislative Affairs 

SUBJECT: tax checkoff 

Sen. Thompson offered his amendment, which will probably be voted on tomorrow, 
when the Senate takes up a long series of stacked amendments. 

Distribution: 

TO: Peter Jacoby 
TO: Michael Waldman 
TO: William Curry 
TO: Kathleen M. Wallman 
TO: Elena Kagan 
TO: Paul J. Weinstein, Jr 
TO: Lisa Jordan Tamagni 



O:\JEN\JEN96.2'..!8 S.lJ.C. 

May 1S, 1996 

AMENDMENT NO._ Calendar No. _ 

Purpose; To express the sense of the Senate 011 the funding 
levels for the Presidential Election Cu.mpnif,". Fund. 

IN THE SENATE OF THE UNITED STATES-i04th (lQng., 2d Sess. 

S. CON. RES. 57 

Setting forth the congressional budget for tho lTnit<ld States' 
Government for fiscal years 1997, 1998, 1999, 2000, 
2001, and 2002. 

Referred to the Committee on ________ _ 
a.nd ordered to be PI-illted 

Ordered to lie on the table and to be printed 

AMENDMENT intended to be proposed by Mr. THOMPSON a.~ ... 

Viz: 

1 At the appropriate place in tho resolution, insert thc 

2 foUowing: 

3 SEC •... _, SENSE OF TIm ARNA'rn ON '.I'BE :PRESIDENTIAL 

4 ELECTION CAMPAIGN FUND. 

S It is the sense of the Senate that the assumptions 

6 underlying the functional totals in thiR resolution assume 

7 that when the Finance Committee meet .. "1 its outlay and' 

8 rp.venue obligations under this resolution the committee 

9 should not malte any ohanges in the President.ial Election 
d .... -l~ 'fVrl.ll~ r.u&.v.i.s...... . 

10 Campaign F'undl\and should iiieet its revenll~ and outlay 

11 targets through oth~r prob'Tams within it./3 jUI·isdict.ion. 

~----
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DATE: 

OFFICE OF THE GENERAL COUNSEL 
FAX TRANSMI'ITAL SHEET 

S' /1 S- FAXED:,____ VERIFpm BY: ____ _ 
r , 

TO: __ .....:I<_A_T_F+_Y __ W......;....A-_L-L-_;r7-.,;....A_N.:.....-______ _ 

# OF PAGES: (iAeJudiag cow ... ): _ FAX #: __ 1.f-=---5_" __ G,=-~_7_'1 __ 

FROM: ....J 0 ~ SAH fJ Le:.R 
------------~~~----~~------------------------------

PHONE ,: 10E SANDLEa 202-863-7110. WANDA WHRBIEx 202-1163-7108, NEIL REIFF 202.47!1-S111 

PLEASE CAll AT (202) __________ _ 

COMMENTS: fey. ow- d,"...{'c..u.r idYl - - j;;y YOJ... ,k...,r<:"1I. 
7 

PHONE #: (202) 863-8000 
FAX #: (202) 863-808118012 

THIS MESSAOB IS INTUIDBD ONLY FOX TQ USB OF THB INDIVIDUAL OB. EN'IITY TO WHICH IT IS 
ADDRESSED. 'I'BJB MESSAGE MAY CONTAIN INJIOIlMATION THAT IS PJUYILEGBD, Com:mENI'IAL AND 
BXBMPT FROM DlSCLOSUU UNDER APPUCABUl LAW. IF THE READER OF nus MESSAGE IS Nor THE 
INTENDED RECJPIBNT oa THE &IPLOYBB Oil A AmINI' JlESPONS1BIJi FOil DBJ..IVBJlINO THE MESSAGB 
TO THE INTENDED REaPIENT. YOU A&B NOID'lBD THAT ANY DJSS£MINATIDN. DJSTlUB1JTION. OR 
COPYING OP T'HIS COJoOruNICATION IS STJUCTLY PIlOBl8llSD. lP YOU HAVB RECElVB!) THIS 
COMMtJNJcATION IN BOOR. PLBASB NOTIFY US J)O(EDtATELY BY TELEPHONE AND R.El'UKN TIm 
ORIGINAL MESSAOB TO US AT THB ADDUSS BELOW VIA THe U.S. POSTAL SEaVICB. THANK yOU. 

., 
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COVilmft'S 011 
COJJ8'.r:I~:tOJlUX1'Y OJ' SBLBCTED PROV:IS:tOJlS 

07 8. 121', JlCcaZX-I"BZlIGOLD cmJOAlGJf J'nm»CB aUOllK D%LL 

I. BAN ON PAC CONTRIBUTIONS 
I 

Senate Bill 1219, ~e MOCaift-Peinqold campaign 

finance reform bill, would ban contributions by political 

aotion committeee in federal electiODe. Specifically, the 

bill ~ould prohibit the making of contributions and 

exPendi.tures "ror the purpose or influencing an election for 

fed~ral office" by anyone other than an individual or 

political. c01IIJIlittee, anC1 would de~ine "political commi.ttee" 

to include only the candidate's authorized campaign 

committee, and the national, state, diGtrict, local and joint 

committee. of political parties. s. 1219, 104th conq .• 1st 

SessA (1995) (hereinafter, "5.1219"), S 201(a) (amending 2 

u.s.c. 5 301, et seq.). In addition, MOCain-Peingold would 

eli~nate 2 U.S.C. § 44lb(b) (2) (C), the provision of current 

law which permits corporations, la~r unionD, memberehip 

orqanizations, cooperatives and non-profit corporations to 

establisn segregated runds, that is, connepted PACe. s. , 

1219. S 201(b) (2). The bill further provides that, in the 

event that the PAC ban is invalidated, the 1~1t on 

contributions by a PAC to a federal candidate would be 

reduced to $1,000 per election and a candidate would be 

a110wed to aooopt an aggregate of ~ot of tba app1icabla 

spending limit from PACS. 

The QgnetitutionDlity gf a f1at ban on federal 

political activity by PACS has been hotly debated. The 



campaign finance decisions of the Supreme Court provide 

little more than hints of how the present Court might view a 

flat ban on PAC activity, in part because those cases have , 
produced deep splits and shifting majorities among the 

JUstices, reSUlting 1n tew bright line rules to guide 

lawmakers. It is far from clear, therefore, whether a 

cha~lenqe to the constitutionality or Mccain-Feingold's PAC 

ban would succeed. In any event, thouqh, if the flat PAC ban 

were struck down, the bill"s fallback provisions would become 

offootive, and thoae proviGionQ aro oloarly constitutional. 

Those who contend that a flat ban is unconstitutional 

make several arquments. FirGt, thoy suggest that the First 

Amendment rights of freedom of speech and association protect 

from government limitation a PAC's ability to make 

independent expenditures in connection with a federal 

campaign, relying primarily on Buckley v. Vgleo, 424 V.B. 1 

(1976); F.E.C. v. National Conservative Political Action 

COmmittee, 470 U.S. 480 (1985) (nNCPAC·); and F.E.C. V, 

=Ma~g~g~a~dh~u~sae~t~t~s~C~1~'t~i~zse~nus~f~Q~T~.Iw,1~f~e~_I~DuC~., 479,U.S. 238 (1986) 

("MCFL-) • In Buckley, the Supreme Court drew a distinction 

bet~ean oontributions and 8xpondituras, rulinq that the Firgt 

Amendment permits limits on campaign contributions, but 

forbids limits OD candidate and independent expenditures. 

424 U.S. at 12-23, 23-37, 39-59. Employing the "rigoroUS" 

standard oC review set forth in Bugkley for lawa governinq 

campaign finance, the NCPAC Court invalidated restriotions on 

independent PAC expenditures on the ground that the 

-2-
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govern.ent's asserted interest in cOmbattinq corruption &na 

the appearance of corruption was insufficiently compelling to 

juutify the rQG~ictions. 470 U.s. 500-501. In ~, the 

Court applied the framework of Buckley and its progeny to 

invalidate a restriction on independent campaign expenditures 

by corporations, but only as applied to a noncommercial, non­

profit corporation N~ormed to disseminate POlitical ideas, 

not to amass capital." 479 U.S. at 259. Together, opponents 

argue, these decisions will render unconstitutional a flat 

ban on efforts by PACs to influenoe ~e outcomes of federal 

elections. In addition, opponents asse~ that the rights of 

association and free speech similarly protect a PAC's right 

to .ake contributions directly to candidates. 

Tbose who contend that a flat PAC ban is 

constitutional argue that none of the Court's cases squarely 
I 

resolves constitutionality of such a ban. For example, the 

NCPAC court based its decision in part on the fact that 

federally-funded presidential candidates are unlikelY to be 

influenced by independent PAC expenditures, and it is unclear 

hOW such reasoning Would apply to a system, such as that in 

McCain-Feingold, in which candidates agree to voluntary 

limits in exchange for benefits that do not inClude public 

financing. :It haa also been noted that there have been 

statutory prohibitions aqainst direct partioipation in 

federa1 elections by corporaticns since 1907, pee Pub. L. NC. 

59-36, 34 Stat. 864 (1907) (oodified at 2 U.S.C. § 441b 

(1988», and by labor unions since 1943, ~ PUb. ~. NO. 78-

W01H 



a9. 57 Stat. 163. 167 (1943) (codified ~t 2 U.S.c. 441b 

(1988». Most significantly, those who argue a PAC ban is 

conetitutional look to Austin v. Michigan Chamber o~ 

Commerce, 494 U.S. 652 (1990), for evidence that a flat PAC 

ban might survive the "rigorous" scrutiny prescribed by 

Buckley. In Austin, the Court upheld a state law prohlbitinq 
I 

corporations Cexcep~ ror media corpora~ions) from making 

independent expenditures from corporate treasury funds to 

suppo~ or oppose candidates for state office. The 

siqnificance of Austin appears to he hroadar than tho aeoPQ 

of its holding, because the majority adopted a significantly 

broader definition of the governmental interest whioh oould 

justify limitations on expenditures. Prior to Austin, the 

Suck ley deoision had aU9905ted that tho Court would recoqni~e 

only the prevention of corruption, defined as quid pro quo 

exchAnges of money for political favors, as a compelling 

interest sufficient to sustain campaign finance restrictions. 

See 424 U.s. at 26-27; ~ a1so ~CPAC, 470 U.S. 497-98 ("We 

held in Buckley • • .. that preventinq corruption or the 

appearance of corruption are the only legitimate and 

compelling government interests thus far idgntified for 

:restricting campaign finances. ") • In Austin, however, the 

Court rgcognized that tho state has a aompe~lin~ interest in 

preventing "the corrosive and distorting effects 

immense aggregations of weD~thn could have on the political 

process. 494 U.S. at 660. Some commentators have even 

~u9geBted that Austin ~iqnals a depa~ure !rom the 

-4-
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jurisprudence of BuCkley:, eee David Co1a, Firsi: Amendment 

Antitrust: The End of Laissez-Faire in Campaign Finance, 9 

Yale L. , Po1 1 y Rev. 236, 240 (1991); and that Au~tin 

articulates a new, more deferential constitutional standard 

for eva1uating campaign finance regulation, ~ Samuel M. 

Taylor, Austin v. Michigan Chamber of Commerce: Addressing a 

"New corruption" in ci!l1!!paiqn Financing, 69 N.C. L. Rev. 1060, 

1060 (1991). Aocordingly, supporters argue, the dramatic 

decline in public conridence in our system of representative 

democracy, combined with the broader definition of 

governmental interest acknowledged in Austin, indicates that 

a flat PAC ban may survive PirQt Amendment scrutiny. , 
Given the comple~ity of these issues, it is 

impossible to predict with any oortainty how the Supreme 

court would rule on a flat PAC ban for federal congressional 

e1ections. rt is clear, however, that a reasonable argument 

can be made in favor of the constitutionality of the HcCain-

Peinqo1d approach. 

Even if the prohibition on PAC involvement in 

tederal election campaigns were invalidated, it is clear that 

the fallback provision is constitutional. A redUction in the 

PAC contribution limit in no way a1ters the analysis 

upholding BUch limits in Buck1ey, 424 U.S. at 35-36. 

Moreover'~9re9at~ limitations on PAC contributio~have 
been uphe1d a9ains i oonstitutional challenge in Card v. 

28, 456 N.W.2d 

809 (1990), ~C~~~~~~, 111 S.et. ~1Z (13~0). 



:n. TIGH'l'RR D:'\li'IN'I'l'ION OF INDEPENDENT EXPENDITURES 

The Mccain-Feingold bill clarifies the definitions 

r~latin9 to independent eXpenditures. 6. 1219, § 251. The 

constitutionality of these changes cannot seriously be 

challenged. Under 5ucklev, 424 U.S. at 46-47, congress may, 

consistent with the constitution, treat controlled, 

coordin~ted or prearranged expenditures by anon-party 

political committee as campaign contributions. The Suprema 

Court has recognized congress's interest in preventing 

individuals and non-party political ·cOMmittoes f~o. evading 

the applicable contribution limits for particular candidates 

"through prearranged or coordinated exp~diture8 ~ountin9 to 

disguised contributions." Buckley, 424 U.S. at 47; ~ also 

id:. at 35-3E;. 

The Hccain-Feingold clarifications adhere to the 

basic definition of independent expenditures artiCUlated in 

Buckley, while providing greater guidance to candidates and 

potentiBl contributors. 

III. LIMITS ON BUNDLING OP CONTRIBUTIONS 

McCain-Feinqold provideD that contributions made by 

an individual, whether directly or indirectlY through a 

conduit, will continue to be t~eated a8 contributions from 

the individual. S. 1219, § 231. The bill would add a new 

~equiroment that contributions mode through an intermediary 

or a conduit will also be treated as contributions from the 

intermediary O~ conduit ir (1) the contribution was 

-6-
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origina~ly made ~ayable to the intormediary, or (2) the 

intermediary or conduit is a political committee or party 

committee; a person whose ac~ivities are required to be 

reported under the Federal Regulation of Lobbying Act or the 

Foreign Agents Registration Act; a corporation, union or 
I 

partnership; or an officer, employee or aqent of any of the 

foregoing. 

At the outset, it shOUld be noted that the DNC strongly 

supports the work of Emily's List and, whi~e we have no 

specific proposals at this time. ve do hope that a maan~ 

could be devised to eliminate the problem of bundling that 

McCain Feingold is trying to reach, while permi~ting Emily's 

List to continue to operate. 

We do believe that the an~i-bundlinq provisions of 

McCain-Feingold are constitutional. The provisions do not 

limit what individual con~ributors may give, nor what 

candidates may receive from individuals. Under Mccain-

Peingold, organizations can still in~orm members and others 

about candidates and provide information about how to contaot 

campaigns and ~e contributions themselves. 

FUrther, to the extent that these antt-bundlinq 

provisions treat certain classes of intermediaries and 

conduits differently than other typo~ of organizations and 

individualS, the distinction will presumably pass 

constitutional muster if it merely has G rational Dasis. The 

distinctions dra~ by the bill are neither viewpoint nor 

oontent-baBed, nQr do they burden a suspect class. ~ Perry 

-7-
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MAY,-1696 14:55 . FROM: COUNSEL OFFICE 202-456-2632 TO:RM128 PAGE:01 

Bdugation AaS'n V. Perry Lao.l BSueatorg· Aao'D, 460 U.8. 37, , 
~5 (1983).. ~ ~ Rot.unCia and Nowak. TraatiRB on 

,Constitutional Lft~ 2d, S 30.11 n.~4 Cn(o]nce the ~pr~e 

court has 4.tarmine4 that tnare is no first amendment 

vio1fttion. it wl11 ~en determine ~Qt th~ c1ati.lrlcat1on 

doe. not relate to a fundamental right and. consequentlY, 

Suprema Court in Buckley upheld differential traatmBnt of PAC 

and individual contributors. 424 O.S. at 23-26. HoCa!n-

Peingold rationally distinquishes between el •• ses of oonduitg 

and intarmBdiaries basad on their unique characteristics and 

the differing role. they play in ~hB finaneing o£ oampaign 

ilot!v1ty. 

SUbmitted by 
Joseph B. san41er 
~.~al. c:o\lJlutll 
Democratie Hational ~Gmmittao 

I 
we qraterully acknOWledge the a.liltance of Andrew McLaughlin 
of the lQW firm o£ Jenno~ • B1QCk, an4 a member of the DNC 
Hat~onal LaVY8rs Coun~il, ~n the p.sparation of these 
co1lllDent •• 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

17-May-1996 12:24pm 

TO: (See Below) 

FROM: James S. Rubin 
Office of Legislative Affairs 

SUBJECT: tax checkoff 

Paul Brown is faxing me the Thompson amendment "fix" language. I'll circulate 
it as soon as I get it. 

Distribution: 

TO: Peter Jacoby 
TO: Michael Waldman 
TO: William Curry 
TO: Kathleen M. Wallman 
TO: Elena Kagan 
TO: Paul J. ~einstein, Jr 
TO: Lisa Jordan Tamagni 



E X E CUT I V E OFF ICE o F THE 

17-May-1996 12:54pm 

TO: (See Below) 

FROM: Michael Waldman 
Office of Communications 

SUBJECT: RE: tax checkoff 

was there a statement issued by Panetta? 

was it put out by the White House press office? 

can we have it circulated in any event? 

Distribution: 

TO: James S. Rubin 

CC: Peter Jacoby 
CC: William Curry 
CC: Kathleen M. Wallman 
CC: Elena Kagan 
CC: Paul J. Weinstein, Jr 
CC: Lisa Jordan Tamagni 

PRE SID E N T 



E X E CUT I V E OFF ICE o F 

17-May-1996 01:08pm 

TO: (See Below) 

FROM: Paul J. Weinstein, Jr 
Domestic Policy Council 

SUBJECT: RE: tax checkoff 

THE PRE SID E N T 

a statement did go out from panetta around 1:00 pm. Elana has a copy. 

Distribution: 

TO: Michael Waldman 

CC: James S. Rubin 
CC: Peter Jacoby 
CC: William Curry 
CC: Kathleen M. Wallman 
CC: Elena Kagan 
CC: Lisa Jordan Tamagni 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

16-May-1996 11:15am 

TO: (See Below) 

FROM: James S. Rubin 
Office of Legislative Affairs 

SUBJECT: RE: update on campaign finance 

Apparently the amendment that would fix the McConnell provision is being offered 
by Sen. Thompson and may come up as soon as today or tonight, so time really lS 
of the essence. Thompson, CC, League of Women Voters and others are holding a 
press conference today at 1 in the Capitol 

Distribution: 

TO: Kathleen M. Wallman 

CC: Michael Waldman 
CC: Peter Jacoby 
CC: William Curry 
CC: Elena Kagan 
CC: Paul J. Weinstein, Jr 
CC: Lisa Jordan Tamagni 



E X E CUT I V E OFF ICE o F 

16-May-1996 11:18am 

TO: (See Below) 

FROM: Kathleen M. Wallman 
Office of the Counsel 

SUBJECT: RE: update on campaign finance 

THE PRE SID E N T 

Are there any Democratic members who are going to participate in that 
conference? Wouldn't that be a good idea? Jamie, can you please talk with 
Peter Jacoby and see if we can make that happen if it isn't already (assuming 
Peter thinks it's a good idea, too)? 

Distribution: 

TO: James S. Rubin 

CC: Michael Waldman 
CC: Peter Jacoby 
CC: William Curry 
CC: Elena Kagan 
CC: Paul J. Weinstein, Jr 
CC: Lisa Jordan Tamagni 
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E X E CUT I V E OFF ICE o F 

16-May-1996 10:54am 

TO: (See Below) 

FROM: Kathleen M. Wallman 
Office of the Counsel 

SUBJECT: RE: update on campaign finance 

[j;J02] 

THE PRE SID E N T 

I think we should do an updated version of last year's statement. The timing is 
crucial, since I understand from Common Cause that the vote is likely to be at 
the end of the day today or tomorrow. I've asked Elena to work with Paul to 
prepare a statement that we can.all review and then present to Harold and Leon 
this afternoon. 

Distribution: 

TO: Michael Waldman 

CC: James S. Rubin 
CC: Peter Jacoby 
CC: William Curry 
CC: Elena Kagan 
CC: Paul J. Weinstein, Jr 
CC: Lisa Jordan Tamagni 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

15-May-1996 06:09pm 

TO: (See Below) 

FROM: Michael Waldman 
Office of Communications 

SUBJECT: RE: update on campaign finance 

FYI -

I just got a call from Common Cause. The Senate budget resolution 
repeals the presidential checkoff and replaces it with an 
"add-on." This would kill presidential public financing. 

Last year, McConnell and Dole tried the same thing. John Kerry 
successfully amended the bill to preserve the checkoff. (It's a 
budget resolution, so that amendment is nonfilibusterable. It got 
54 votes then, pre Wyden.) The White House put out a statement 
then, and lobbied a bit; also, Don Fowler & Dodd were quite 
involved. 

I told CC to call all of you, since this is just a nostalgic 
hobby for me! 

Distribution: 

TO: James S. Rubin 

CC: Peter Jacoby 
CC: William Curry 
CC: Kathleen M. Wallman 
CC: Elena Kagan 
CC: Paul J. Weinstein, Jr 
CC: Lisa Jordan Tamagni 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

15-May-1996 04:24pm 

TO: (See Below) 

FROM: James S. Rubin 
Office of Legislative Affairs 

SUBJECT: update on campaign finance 

This morning's Senate hearing on free television apparently was uneventful. 
Feingold expects to introduce the bill no later than next week, holding to his 
May introduction pledge. Dole's retirement may mean that McCain will playa 
more active role, without fear of putting Dole in an untenable position. 

One interesting piece of news: 
Report some language that would 
from "checkoff" to "voluntary." 
precedent. 

Jamie 

Distribution: 

TO: Peter Jacoby 
TO: Michael Waldman 
TO: William Curry 

McConnell put in the FY97 Budget Committee 
effectively change the public financing system 
It's non-binding, but is nonetheless a bad 

TO: Kathleen M. Wallman 
TO: Elena Kagan 
TO: Paul J. Weinstein, Jr 
TO: Lisa Jordan Tamagni 



M~Y-1496 17:29 FROM:COUNSEL OFFICE 202-456-2632 TO: 61647 PAGE: 02 

May 14, 1996 

MEMORANDUM FOR TODD STERN 

FROM: KATHLEEN M.H. WALLMAN 

SUBJECT: PROPOSED COMMENTS ON FREE TV FOR PRESIDENTIAL 
CANDIDATES 

t.his? 
I know that Greg Simon has some views on this idea. Have you hearp from him on 

I. cr. 

I favor weighing in in support of the proposals. The question is how the 
Administration should do this. 

Should the President send a letter in his own name, 01: should the Administration'S 
position be conveyed through the more traditiona.1 route via the Department of 
Commercc's NTIA? 

There is precedent for the President sending a letter to the FCC in support of a 
proposal pending before it w" broadcasters' obligations with respect to children's TV. That 
was an extraordinary act. and we need to consider whether we want to put our position on 
free TV on par with our position On children's TV by submitting a presidential letter. I 
believe that Greg Simon may have some views on this particular point. Given the 
President's repeated support for free TV as a key element of campaign finance refonn, I 
belleve that this issue is as important in its own way as children's TV. but I defer to Greg's 
views on whether this issue is of the same magnitude as children's TV. 

2. Should the Administration's position be confined to free time for prcsidential 
candidates, or should the Administration use this as a springboard for expressing 
support for free TV for congressional and senatorial candidates? 

Coming out in support of free TV for presidential candidates only risks looking self­
serving, even where, as here the proposal is to accommodate broadcasters' voluntary 
provision of free TV time, not to mandate it. It seems to me that we ought to say we 
suppon finding ways to allow broadcasters to volunteer free TV time to congressional and 
senatorial candidates, too. 



MP~-14 96 17:29 FROM:COUNSEL OFFICE 202-456-2632 TO: 61647 PAGE: 03 

2 

3. Is an Administration position in support of voluntary free TV proposals likely to be 
viewed as undercutting its support for mandatory free TV as proposed in the 
legislation? 

It would be important that the Administration's position in the FCC proceedings not 
be susceptible to the reading that we are contenting ourselves with voluntary free TV because 
we have given up on the prospect of campaign finance refono legislation passing this year. 
That is just a matter of careful phrasing. Voluntary free TV might even be described as a 
warm-up for what the bill will afford once it is implemented. The FCC (and the industry 
and public sector proponents of the proposal) could be praised for their forward thinking. 
We need not and should Dot take that position that voluntary free TV is enough to serve the 
public interest. 

t:\d'llLlI\wullman\fr~dV 



M~~-14 96 17:29 FROM:COUNSEL OFFICE 202-456-2632 

6 May 1996 

MEMORANDUM TO THE PRESIDENT 

CC; 

From: 

Re: 

THE VICE PRESIDENT 

Leon I'anetta 
Evelyn Lieberman 

Harold Ickes ~ 

Free television 

TO: 61647 PAGE: 04 

l6~+ Bdt C:". il}-
1( 'CS'f1' 

+-.;- . , 

Attaohed is a sslf explanatory 2 May 1996 memorandum to Leon 
Panetta, et a1.. from Paul Weinstein, ·about. the "growing movellluant 
to provide Presidential candidates with free television airtime 
during the fall campaign." According to him, there are two 
petitions before the Federal Communications Commission. Given 
that the president:. ha& made ~ree tv a core component of hiB 
campaign finance reform agenda, Mr. Weinstein wants to submit 
comment to the FCC in general support of t.hese petitions. 

Let's discuss. 



M~-14·96 17:29 FROM:COUNSEL OFFICE 202-456-2632 

THE WHITE HOUSE 

WASHINGTON 

May 2,1996 

MEMORANDUM FOR LEON PANEITA 

FROM: 

SUBlELI: 

HAROlD ICKES 
GEORGESTEPHANOPOULOS 

Paul Weinstein 

Free Television 

TO: 61647 PAGE: 05 

There is a growing movement to provide Presidential candidates with tree television 
air time during the fall campaign. There are two petitions bclfore the Federal 
Communications Com~iS5ion (FCC): the first from Fox chairman Rupert Murdoch. who has 
proposed providing candidates with ten minutes to address ten issues identified by the public 
and an additional one hour on election eve; tbe second, from a bipartisan coalition led by 
fomier journalist Paul Taylor, calls for the networks to provide the major candidates with two 
to five minutes of prime time television time every night during the last month of campaign. 
The Taylor petition was signed by: Senators Feingold, McCain, Rotb, Simon, Pell, 
Thompson, Cohen, and Simpson; fanner DNe chairs Charles Manatt, Paul Kirk, and Robert 
Straus; former RNC chain; Bill Brock and Mary Louise Smith; Ralph Reed of the Christian 
Coalition; Bill Gray of the United Negro College Fund; and former news anchors Walter 
Cronkite, Howard K. Smith, and lohn Chancellor. 

In addition. PBS announced today that it is willing to provide the major '96 
Presidential candidates with "free. regular. prime-time opportunities to speak directly to 
American voters during this fall's election campaign." 

The President has consistently made free 1V a core component of his campaip 
finance refonn agenda. In order to keep the President at the forefront of this issue, we would 
like to submit comments to the FCC in general support of these petitions. 
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PHONE II: lOB SANDLBR. 201-863-7110, WANDA WHEELER 201-163-7108. NHJI.. REIFF 202-479-5111 

JlI YOU HAVE ANY PROIIl.SMS WITH THIS 1lL\N!MJSSION, 

PlBASB CALL _______ AT (202) _____ _ 

Please see attached. We are preparin~ a brief response 
CO~S: __ ~ ____ ~ __ ~~~ __ ~~ _____ ~~ __ ~~~~~ 
(supporting the constitutionality of these provisions) which is now 

due next Wednesday-- I would like to run it by you before we 

Subm1t 1t. Thanks! 
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FAX II: (202) 863-8081/8012 

TIUS MEiSAOB IS INTENDED ONLY FOR TUB USB Of THE INDIVIDUAL OR ENTITY TO WHICH IT IS 
ADDRESSED. THJS l.U!SSACJB MAY CONTAIN JNlIOBMATlON THAT IS PRIVILEGED. CONFIDBNI'IAL AND 
EXEMPT FROM DISCLOSUIB UNDER APPI.JCAJILR UW. IF THB RBADBII. OF TJJIS MP3:iAOB IS Nor THB 
INTENDED RECIP1BHT OR THI!. EMPLOYBB OR A AGBNT RESPONBJBLB FOR DBlIVERING THE MESSAGE 
TO THE INTENDBD llECIPIENT. YOU AltJ! NOlii'lBD THAT ANY DJSSBMINATION. DISTRIBUTION. OR 
COPYING OF THJS COMM'VNIC.o\TION 13 STBlCTLY P&OfOIItIED. IF YOU HAVE ImCEIVEJ) THIS 
COMMUNICATION IN EJUtOR. Pl...RASB HDTJFY ug BOtBDIA'mLY BY TELBPHONE AND 1tETt1llN THE 
ORIGINAL MESSAGE TO US .o\T THE ADDRESS BELOw VIA THE u.s. POSTAL SERVICE. THANJC YOU. 

DeJIloaaoc= Farry Headquarters • 436 SDUth. Cmpltol Stn .... , S.E. • Waahlngtou. D.C. %000' • %0%.865.8000 • FAX: %02.863.817. 
Paid for by the Democratic National Committee. CODU'ibudoru to the Democnuic N.ulona.1 C<)TTlmi'tee ~n: no, taX d"<iu(;uble . . -



·FROM 

Mr. Donald L Fowler 
Cbajrman 
Democratic National Committee 
430 South Capitol Street. S.E. 
Washington. D. C. 20003 

Dear I\1'r. Fowler: 

(SAT) 0 I. 16' 93 16: IS/ST. 16: 14/NO. 3561050737 P 2 

<ltintmt :5taru ~matt 
COMM~EON 

RULES AND ADMINISTRATION 

WASHINGTON, DC 205'0.632& ' 

Apri118, 1996 

I want to thauk you for the outstanding testimony you gave at the Rules Committee 
huting this past Wednesday. r very much share your concern that the voice of the political 
parties must not be constrained unfairly or Wlwisely in their efforts to educate citizens and 
support their candidates. 

It remains my sincerest concern that many of the refonn proposal:'l carry a higb risk of 
being held unconstitutional, and that the American people are done a disservice by those who 
suggest to them that these empty "solutions" will bring about the refonn that is needed. 

In this vein. the Committee would appreciate your analysjs of the constitutionality of the 
ban on Political Action Committees, as well as the constitutionality of the limitations placed on 
independent expenditures, the political party soft money provisions, and contributions through 
intermediaries and conduits that have been offered in the vanous campaign finance proposals in 
the Senate.' , 

Along with this review, please feel free to add :my specific idea:J you have for improving 
our current campaign finance laws and implementing regulations. The Committee would 
appreciate having your coounents in time for OUT next campaign finance hearing this May 8th. -

,'. 

. , 



ABC JOINS OTHERS I 
OFFERING TV TIME 

·tion. 

In February, ABC was the most 
Continued From Page Al 

outspoken of the other networks In 
Press Club In February. He said Fox rejecting Mr. Murdoch's appeal to 
would provide one prime-time hour . 
to the major candidates, without In- join the experiment. 
tervlewers, on the eve Of the election. ABC executives' minds were 
In addition, he said, the' network changed, Mr. Westin said, by "what 
would broadcast 10 one-minute posl- we perceive as a ~eslre by our vlew­

Top Presidential Contenders tlon statements from each candidate ers to receive more Information un­
at regular intervals in prime time In filtered from the Presidential candi-

May Get Free Broadcasts ; the montH before the election. dates." ABC had gotten that percep-

I tlon, he said, "anecdotally," from III.. -., In his speech, Mr. Murdoch also newspaper coverage of the Idea and 
B LAWRIE MIFFLIN F'1; chal~enged .the other networks to join from Mr. Taylor. . 

y him and said he would match them In 
ABC joined Its network brethren '1 offerl!lg additional time segments If He said that every four years, the 

yesterday In offering free television they were all broadcast at the same networks reassess how to cover 
time to the major PreSidential candl- i time, so no network would suffer a Presidential campaigns. In 1992, he 
dates, announcing that.1t would invite , competitive disadvantage. said, the novelty ·was. having candi-
them to appear on ~ live one-hour . dates answer viewers' questions on 
special in prime time during the last At the time, executives at the other morning programs like ABC's "Good 
week before the election. three broadcast networks said they Morning America" and NBC's 'To-

The candidates would discuss Is- believed they gave more than ade- day." . 
sues wltl!out InterruptIon from jour- . quate amounts of coverage to the "So innovation and progression 
nalists or "any third party," ABC ~andidates ~nd their positions on ma- are not' surprising, but Paul has cer-
said: I . , Jor i~sues . In normal network news 

. and Interview programs and In s .... - talnly caused us to focus quite specif-Now "'II four ma~or broadcast net- : .. ~ .. . I I t th I tI Ically and at an earlier stage, and he 
works pillS PB the Cable News cia coverage c oser 0 e e ec on. should be Commended," Mr. Westlri 
Net".g~k and a GOll9Gtioa of ca..ble Also at that time, Paul Taylor, a said of Mr. Taylor. 
operatnrs have agreed to provide former correspondent for The Wash-
·some measure of unmedlated televl- Ington Post, had quit his job and Details remain to be settled, not 
sion time to the candidates tbm fall, begun a crusade to persuade the least among them whether the candl­
each In a different format. Some are networks to provide free speaking dates will accept all these Invitations 
promising the access In prime time, time for candidates. EnliSting dozens to speak without benefit of questlon­
from .& to liP M' some ap;p~ not. of prominent politicians, journalists ers or advertising enhancements. 
Some.say It wU! be presented In a and others to help him, he made sure But as It stands now, neither NBC 
news program; some do not. to touch all corners of the civic land- nor CBS has specified !!ow long the 

"It's important to do this not just scape,- including Ralph E. Reed Jr.,· candidates' appearances would be 
for the gesture, but to Improve the executive director of the Christian permitted to run or how often. ABC 
quality of Information getting out to Ct->tlltion, and the' actor Alec Bald- .' has'pet aside one hour, In prime time, 
vle]Ners as they make decisions," win, president of the Creative Coall- the 'lVeek 'before' the elec;tion. CNN 
Dl!\oid Westin, president of AB'C, said 1 . . .' ,. 

yesterday by telephone from Los An- '. 
geles. "It's constructive to have a 
number of different approaches· 
among the networks, so we can see 
what will work or not work." 

Rupert Murdoch, chairman of the 
News Corporation, which owns the 
Fox television network, started this 
parade with a speech at the National 

Continued on Page 813, Column I 

has said each candidate will be given 
five minutes of free time a week for 
four weeks leading up to the election. 
PBS has· promised to' broadcast 
statements In prime time, but has 
issued no further detailS. 

NBC has said that the unfiltered 
time wU! be offered during Its news 
magazine "Dateline" and that ex­
cerpts from the candidates' stump 
speeches will be broadcast In a regu- , 
lar feature on the. NBC "Nightly;" 
News." 

CBS has not specified' p(Ograms, 
except to say the statements will 
appear during "regularly scheduled 
news prog~ams," and wJli bot inter­
rupt prime-time shows. 

Meanwhile, since September the 
cable industry has been offering ca­
ble systems' a one-hour weekly pro­
gram that Includes unedlte<! taped 
messages from various candidates. 
Called "Race for the Presidency," 
the program Is produced by TCI" 
News, a unit of Tele-Communlca- .. 
tlons Inc ... the nation's second-largest .. 
cable operator. It Is available on I 
some cable systems through local­
access channels, on four regional ca­
ble news channels, on some· public 
television stations and on scattered 
other stations that pick it up by satel­
lite. 

All the broadcast networks took 
pains to point out that these experi­
ments with free time come In addi-
tion to their normal political 'news . 
coverage. "These Initiative's are ex- .... ' ... , .... 

. tenslve, and shouldn't be glossed I 
over as old hat," said Bill Wheatley, 
a vice president of NBC News.· . .I 
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Then leaving his prepared text, 

A ,.. Tew' Charter Mr. Mandela acknowledged the com-
J V 4 plaints of the minority parties and 

• • promised that his Gov~rnment would U'l,ns Adoption ,keep trying to add!1'ss their con­
cerns. And he cautioned all South , S th A ). . Africans - black and white - to rise In ou !rIca above ethnic loyalties. 

"If you talk to whites, they think 
, .. ~ only whites exist and they look at the 

B SUZANNE DALEY r' problems from the point of view of 
y whites," Mr. Mandela said. "They 

CAPE TOWN, May 8 - South Af- forget also that blacks exist. But we 
rica adopted a new Constitution to- have another problem. If you talk to 
day, offiCially and peacefully com- blacks, coloreds and Indians, they 
pleting the country's transition from make the same mIstake. They think 
centuries of white supremacy to a ,whites do not exist. They are trlum­
nonracial democracy. . phant The think they are deanng 

In the austere parliamentary with a community that Is lying pros­
chamber where many of apartheid's trate on the ground begging for mer­
laws were created, the Constitutional cy, Both tendencies are wrong." 
Assembly embraced a document When he had finished speaking, 
that renounces the racism of the past Mr. Mandela received a standing 
and guarantees all South 'Afrlcans ovation. 
broad freedoms of speech, move- The new Constitution will take ef-
ment and political activity. fect gradually over the nex! three 

The 140-page document establlsh- years. The-country has been operat­
es a. federal system with a stro~g Ing under an Interim constitution ne­
presIdency and a two-chamber legls- gotlated before the firSt unlversal­
lature. It also Includes a bill of rights suffrage elections in April 1994. 
that is one of the broadest In the Much of the new charter resem­
world. Besides barring discrimlna- bles that Interim document It re­
tion on the basis of race, gender, age, talns the 400-member Assembly and 
sexual orientation, pregnancy and . the co\llltry's nine provinces. The 
marital status, it also includes, In an 1 president wlll continue to be chosen 
inscription of often unmet hopes, ihe by the party that gets the most votes. 
right to housing, health care, water, But the coalition government that. 
food and education, including basic was created to soothe "white fears: 
adult education. . during the transition will end In 1999. I 

It creates a strong central govern- Also the Senate, now a 90-member 
ment, certain to be dominated for chamber, will be reconstituted as a 
now by Nelson Mandela's African Councll of Provinces with only 60 
National Congress, which garnered permanent membe'; and slightly 
more than 60 percent of the vote In broader powers over local issues. In ' 
the last election. Supporters of the a partial concession to minority de­
largely white Nationalist Party and mands for more powers for provln­
the Inkatha Freedom Party of Chief clal governments, the new govern- . 
Mangosuthu Gatsha Buthelezi had ment gives provinces exclusive pow- . 
called for greater provincial autono- ers In speCific areas, such as pro~in­
my. , cial planning, sports, recreation and 

Mr. Buthelezi's supporters, Zulu I roads. 
nationalists who are engaged In an . The bill of rights In many ways 

~0':ltinued on Page AU, Column 3 
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clearly reflects the country's history I 

of oppression and racial separation. 
For Instance, almost two pages are 
devoted to specifying the rights of 
arrested, detained and accused per-

often violent struggle with the Afri- sons. The Constitution also speclfl­
can National Congress for control- . cally states that everyone has the 
over the province of KwaZulu/Natal, 
marched out of the constitutional ne-
gotiations months ago, and were ab­
sent from the proceedings today. 

In a country where capital punish­
ment has often been used, mainly 
against blacks, the new document' 
has a clause that legal experts be­
lieve will effectively outlaw the death 
penalty. 

Before voting today,leaders of the 
country's two major white political 
parties, which control about 25 per~ 
cent of seats In the Parliament, took 
to the podium to speak out against 
aspeclsoof the document such as the 
lack of guarantees that minority par­
ties will have places In the Cabinet, 
and the apparent ban on capital pun­
ishment 

But when the votes were counted, 
the new Constitution, which tool( 
nearly two years to draft, had been 
adopted by a margin of 421 to 2. 
There were 10 abstentions. 

"And so It has come to pass that 
South Africa today undergoes her 
rebirth, cleansed of a horrible past, 
matured from II tentative beginning, 
and reaching out to the future with 
confidence," Mr. Mandela said after 

, the vote. 
• "Our pledge is: Never and never 
I again shall the laws of our land rend 
our people apart or legalize their 

. oppression and repression." 

Racism and 
I repression are 
renounced, and 
equality is embraced. 

.~~. . 

I right "to enter, to remain In, and to 
I reside anywhere In the republic." 
I At the same time, the new Consti­
: tutlon goes even farther than-.the 

interim constitution In creating a 
wide array of social and economic 
rights. Children have a page of their 
.own that Includes the right to a 
name, to basic nutrition, to social . 
services and to be protected from 
exploitative labor practices. 

South Africa, with Its vast poor 
population, Is hardly In the poSition 
to deliver on many of these rights. 
But having them enshrined In the 
Constitution will force the govern­
ment to consistently spend money in 
areas such as housing and medical 

I services, experts said. 

The 'new Constituiion also reiter­
ates the right to life, a provision th,at 
the country's Constitutional Court 
has interpreted as barring capital 
punishment. Several of'lts privacy 
clauses are being Interpreted by ex­
perts as laying the grountr work for I 
legal abortion. 

Unlike the framers of the United 
States Constitution, who worked in . 
secret, South Africans worked hard 
to make the writing of the Constitu­
tion a public process. To keep people 
Informed about the effort, more than 
4 million draft copies of the docu­
ment were printed last fall and dls­
tributed at community centers or as 
pull outs in newspapers. Advertise­
ment and posters everywhere asked 
citizens to contribute their views. 

About 2 million did, sending in letters 
or E-mail. 

But much of the wrangling took 
place behind closed doors at the last 
minute. Just a few weeks ago, more 
than 40 issues had yet to be decided. 
In I"1lcent days, the negotiators - 46 
members of Parliament represent­
Ing all the parties - seemed to reach 
an Impasse over three Issues: educa­
tion, property rights and the right of 
employers to lock out workers .. 

The National Party of former 
President F. W. de Klerk and the 
smaller, liberal Democratic Party 
boft! wanted to Insure that property 
owners would be fully compensated 
If the Government decided to expro­
priate property In Its efforts to redis­
tribute as much as 30 percent of the 
country's land. In the end, th:aY got a 
partial commitment to compensa­
tion. 

Under apartheid many blacks 
were stripped of their land with little 
compensation and sent to live on 
small remote areas called "home­
lands," 

The National and Democratic par- . 
ttes also felt that employers needed 
the right to lock out workers,ln order 
to to combat the country's powerful 
labor unions. While this was nOl"writ­
ten Into the Constitution, -reference' 
was made to a labor relations law 
that Includes that right . 
. In addition, the "litlonal Party and 
the more conservative Freedom 
Front were pressing to have single­
language schools guaranteed In the 
Constitution. This Is widely seen as a 
way of continuing segregated schools 
by making language the barrier to 
the classroom. Afrikaners argue that 
they must have such schools to pre­
serve their culture. While In the end 
the education clause mentions slo­
gle-language schools, It does not 
guarantee state flnanclng for them. 

Mr. de Klerk, who is the Deputy 
PreSident, sald that he would support 
the document because It was a rea­
sonable starting point and because a 
long, drawn-out period of uncertainty 
over the shape of government could 
damage the country. _. 

"We have placed the positives and 
the negatives on the scale and we 
have decided the positives outweigh 
the negatives," Mr. de Klerk said. " 
And that is why we are voting In' 
favor of this Constitution." 

The Democratic Party Leader, 
Tony Leon, also endorsed the docu­
ment though he said he would chal­
lenge some clauses before the Con­
stitutional Court, which has the au­
thority to review the new charter to 
make sure it is In keeping with the 
spirit of the interim document. 

Gen. Constand ViJjoen, leader of 
the Freedom Front, which has been 
pushing for the right to establish an 
Afrikaner homeland, praised many 
aspects of the document but sald his 
party would have to abstain. The 
Inkatha Freedom Party, which had 
boycotted the negotiations, boycotted 
the vote as well, leaving Its 48 seats 
in parliament emptv. 

Despite the criticism voiced before 
the vote, the atmosphere in the 
chamber was one of unity as several 
speakers mentioned the falling value 
of the South African rand and the 
need to pull together and show the 
world that South· Africa was now a 
stable country capable of negotiating 
solutions to its disputes. 

"Whatever the setbacks of the mo­
ment," said the Deputy President 
Thabo Mbeki. "Nothing can stop us 
now." 
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relatively young Republican governor like Engler be eager to 
latch onto a seasoned political figure like Dole and reap the 
publicity benefits? Well, for a lot of reasons .... A poll taken 
last month by EPIC/MRA showed a Clinton-AI Gore ticket leading an 
imaginary Dole-Engler matchup by 12 points, 53-41 percent in 
Michigan .... Could an Engler presence on the ticket cause it to 
flip-flop? Not likely. Does Engler want to take the chance? 
Engler's no martyr. He'd like to take his rightful place in the 
world almanac, but not alongside forgettable veep also-rans like 
Henry Cabot Lodge and William Miller, R. Sargent Shriver and 
Geraldine Ferraro. And for Engler to run and not carry his own 
state is not even worthy of consideration" (5/5). 

FREE TV: NBC, CNN TO OFFER SEGMENTS OF FREE TIME 
"The bandwagon is rolling for free TV time for candidates" 

(Moore, USA TODAY, 5/8). "Two dominoes fell and a third began to 
teeter" as NBC and CNN both announced they would offer segments 
of free TV time to the major pres. candidates in the weeks 
leading up to the election. NBC said it would invite the 
candidates "to address viewers directly" during "Dateline" and 
during the "NBC Nightly News" as part of the regular feature "In 
Their Own Words." The feature will also use excerpts from the 
candidates' stump speeches. The candidates would be invited to 
appear and answer questions on "Today" and "Meet the Press" and 
its new MSNBC cable venture with Microsoft. If "such appearances 
include interviewers they would not differ from what NBC did" in 
'92. But NBC News VP Bill Wheatley "said 1992's arrangement was 
the first" in which pres. candidates "had ever appeared for a 
full hour on 'Today,' and he pointed out that only two -- Bill 
Clinton and Ross Perot -- took questions from viewers," while 
George Bush agreed to an interview only. CNN pres. Tom Johnson 
announced CNN would offer the major candidates five minutes of 
time each week for the four weeks leading up to the election 
during "Inside Politics" at 4:00p (EDT) and 8:30p. CNN will also 
offer the VP candidates one such time slot apiece (Mifflin, N.Y. 
TIMES, 5/8). The announcements, "coming a day after CBS unveiled 
a similar offer" (see HOTLINE 5/7), mean Pres. Clinton and Bob 
Dole "will have more unpaid access to the national airwaves, 
without interference by journalists, than in any previous 
campaign" (Kurtz, W. POST, 5/8). 

ABC: In a statement, ABC News stood by its position that 
its regular campaign coverage was "comprehensive" and offered "no 
shortage of air time for the candidates." But ABC execs. "are 
expected to announce a plan" 5/9 for offering the major pres. 
candidates a one-hour "dialogue" in prime time on a night in the 
last week of the campaign (N.Y. TIMES, 5/8). The debate, with no 
moderator will be "modeled" on last spring's NH encounter between 
Clinton and Speaker Gingrich (W. POST, 5/8) 

REAX: "While Fox and PBS have made similar commitments, 
each of the six networks plans to offer the access at different 
times and in different ways, undermining the plan for a nightly 
conversation that would be carried across the dial" (W. POST, 
5/8). Paul Taylor, leader of the Free TV for Straight Talk 
Coalition said, "At the moment we're getting a delightfully 
scattershot approach" from the nets and CNN. "If we can begin to 
regularize it, it can be adaptable to state and local races" 
(N.Y. TIMES, 5/8). Taylor said he is "very encouraged" by the 
proposals and described the nets as engaged in "a little bit of 
virtuous bidding war at the moment" (W. POST, 5/8). Dole 
spokesperson Christina Martin: "This could be very enlightening. 



A show with BIll Clinton juggling his centrist rhetoric and his 
liberal record might be very educational." Clinton spokesperson 
Joe Lockhart said Clinton "believes that it's very positive to be 
able to speak directly to the voters" (USA TODAY, 5/8). 

LINE-UP: Here's a listing of free TV proposals by broadcast 
and cable networks for major pres. candidates: 

ABC: Expected to announce a plan for offering a one-hour 
"dialogue" in prime time in the last week of the campaign. 

CBS: Up to a minute and a half taped comments on the "CBS 
Evening News" and CBS "This Morning," probably daily, for the 
last couple of weeks of the campaign. Plus possible time on "48 
Hours" and "60 Minutes" in the closing days of the campaign. 

CNN: Five minutes, taped, each week for the four weeks 
leading up to the election during "Inside Politics." Plus one 
five-minute segment for the VP candidates. 

FOX: Ten one-minute prime time segments for each candidate 
during the final weeks of the campaign. One total hour on 
election eve to be divided among the candidates. 

NBC: Invites to appear on "Dateline," "Nightly News," plus 
interviews on "Today," "Meet the Press," and MSNBC. 

PBS: Has agreed to give free time, will consult with member 
stations on details. 

TCI: Has been giving free air time since last fall. 
OTHERS: U.S. Satellite Broadcasting Co. and Court TV have 

made offers of air time. 

====== NATIONAL BRIEFING ====== 

GAS TAX: DOLE TIES REPEAL TO WAGE AND ANTI-UNION MEASURES 
Senate Dems blocked a GOP plan to "roll back" a 1993 federal 

gasoline tax hike after Majority Leader Bob Dole "refused to 
permit an up-or-down vote on increasing the minimum wage." The 
Senate "ground to a halt as both sides jockeyed for position on 
two issues sure to resonate with voters" in Nov. (Kessler, L.I. 
NEWS DAY , 5/8). Dems "said they would keep tying up the Senate 
until GOPers granted them an up-or-down vote on raising the 
minimum wage" 90 cents. Dole responded by linking the wage vote 
to the gas-tax repeal and a labor-relations bill opposed by Dems. 
"But Democrats did not take the bait" (Wines, N.Y. TIMES, 5/8). 
"Seeking political advantage from rising gasoline prices," Dole 
tied together legislation on the two issues for the first time. 
"Observers said Dole did not want to appear to be caving in after 
rebuffing Democrati~ attempts to increase the minimum wage for 
more than a month. At the same time, he wants to capitalize on 
the recent increase in gasoline prices as a way to give his 
stalled presidential campaign some traction." Dole: "Some people 
say 4.3 cents is not really worth it, but it is important to send 
a message to the American people that we are serious about tax 
reform. We need to cut taxes for the average family" (Black, 
BOSTON GLOBE, 5/8). NPR's Arnold: "Dole makes no pretense about 
the political side of his proposal. Yesterday he held a 
presidential campaign event on the sidewalk in front of the 
Internal Revenue Service to announce his plans" (5/8). Dole 
aides "say the repeal plan is deliberately crafted to remind 
voters that Clinton raised their taxes and never delivered on his 
1992 campaign promise of a middle-class tax cut" (Crawford, 
ORLANDO SENTINEL, 5/8). THE STANDARD's Fred Barnes: "Finally, 
after floundering for weeks, Bob Dole has found an issue that the 
public agrees with him on. Whenever taxes are the issue that's 
on the agenda ... that helps Republicans, that helps Bob Dole" 
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NBC'and CNN·.Offer Candidates Air ,Time 
By LAWRIE MIFFLIN ' 

Two dominoes fell and a third be­
gan 'to teeter yesterday, as NBC and 

, CNN both announced that tbey,would 
offer segments of free telffldsion 
time to the major Presidential candi­
dates m the weekS Ieadmg up to the 
!November election. CBS made a sim­
ilar announcement M:onday, and Fox 
did so In FebruarY. ~ 

ABC News, in a statement yester­
'day, stOod by its position that its 
regular coverage of the campalgn 
was "comprehensive" and offered 
"no shortage 'of air time for the can­
didate!;. ... 

But ABC network executives are 
expected ~ announce a Plan Jomor­
row fOfotering the major Presiden­
tial candidates a one-hour "dia­
logue~' Ih p1me ti~ on a IliW m the 
last weeK 0 the-e.ampaign. . . 

The three ongmill broaocast net­
works have been feeling pressure 
from a public-interest lobbying 
group, led by Paul Taylor, a former 
correspondent for The Washington 
.Post, to give the candidates unfet­
teredspeaking time of two to five 
minutes a night during prime time, 8 
P.M. to 11 P.M. . 

The NBC News announcement· 
yesterd/U' said the neL~OI k ~OUld 
invite the candidates '10 at! ress 
viewers directly" durmg broadcasts . 
of "Datefirie," Its pnme-tiirie news 
magazIne program that appears four 
oigJits a week, and during thl!. 6: 30 
P.M. newscast, "Nj!fcQltlY 
New~ as part of a re~ .. ",rlb'Lre, 
"In eir Own Words." The feature 
Will also use excerpts from the candi­
dates' stump speeches, NBC said. 

NBC's announcement also said the 
candidates would be invited to ap­
pear anq answer questions on the 
NBC News morning shOW, "Today," 
and its Sunday Interview program, 
"Meet the Press." If such appear­
ances Include" interviewers ·they 

. would not differ from what NBC did 
.. in the 1992 campciign. 

But Bill Wheatley, vice president 
. "ol"NBC News, said 1992's arrange­

ment was the first in which Presiden­
tial candidates had ever appeared 
for a fuJI hour on "Today," and he 
pointed Out that only two - Bill Clin­
ton and Ross Perot - took questions 
from ·viewers, while then-President 
George Bush agreed to an interview 

. only. "The candidates have to' par­
ticipate in this, if its going to work," 
Mr. Wheatley Said. 

Uncertainty about the candidates' 
cooperation is one reason CBS's an­
nouncement on Monday did not go 

. into program details, .. an executive 
there said. But CBS did specify that 
the "free, unfiltered acceSs" being 
offered to candidates would be in 
"regularly scheduled news prbgram-

ming," meaning the prime-time pro­
grams "48 llours" and "60'Minutes" 
were possibilities. 
. CNN's ,president, Tom· Johnson, 

announced yesterday that the cable 
network would offer the major Presi­
dential candidates five minutes of 
time each week for the four weeks 
leading up to the election, during its 
"Inside Politics" program at 4 P.M. 
and 8:30 P.M. daily. CNN will also 
offer the VIce-Presidential candi­
dates one sucli time slot apiece. 

Mr. Taylor and his loose co~tion, 
which includes the former CBS an­
chor Walter Cronkite and some 70 
others, hope to help reduce the num-' 

The networks are 
feeling pressure to 
provide free service. 

ber of negative advertisements 
broadcast by candidates and to in­
crease the time devoted to substan­
tive political issues In the course of 
news programs, which in recent' 
years have cut candidates' state­
ments down to shorter and shorter 
"soUnd bites." . ~ 

Some ABC executives painted this 
assertion as a matter of semantics, 
saying that the major networks usu-

ally afforded Presidential candi­
dates some segments of. time to 
speak uninterrupted, especially close 
to Electioll'Day,--aod that they also 
broadcast special campaign news 
programs, in prime time .. 

"The most important things to ac­
complish· this year," Mr. Taylor said . 
by telephone yesterday, "are having 
the candidates always On the. screen, 

. and having them appear in the heart 
of prime time. Then you can begln to' 
change the language of politics." . . '. 

Currently, he said, "the majority> 
, of paid political advertising is attack' 
ads, where the candidate never ap­
pears, you have some unseen narra­
tor, and some eerie music, and trick 
imagery or putting up some silly 
vote the opponel1t cast 12 years ago 
which is presented entirely out of . 
context." 

Mr. Taylor hopes to influence the 
future tone of television campaign­
ingas welI as news coverage at the 
state and local levels. 

"At the moment we're gettigg a 
deJightfillly scattersbot apptgilt'.h" 
from the major broadcast netw!)rks 
and CNN, he said. "If we can begin to 
regularize it. it can be adaptable to 
state and local races. where we 5it 
the worst of the attack ads and e 
m: corrosiVe bUrtlen of campaiWt. 
tun raising...· .:. 

In the filiI Presidential campaIgns, 
candidates receive Federal money 
(about $60 mlIlion), and their spend­
ing cannot exceed that amount. 

House G.O.P. Complains of Babbitt Trips ' ... 
WASHINGTON, May 7 (Reuters) 

- Accusing Interior Secretary 
Bruce Babbitt of violating election 
rules, House Republicans today or­
dered an investigation into dozens of 
trips he has made over the last three 
years to stir up OPPOSition to Repub- . 
lican environmental proposals . 

Representative Don Young, the 
Alaska Republican who heads the 
House Resources Committee, sin­
gled out a series of 15. trips that Mr. 
Babbitt made across the country last 
year. Mr. YoiIng described these as 
campaign trips, which Imder the 
rules of the Federal Election Com­
mission are supposed to be paid for 
by campaign organizations .. 

"The taxpayers sbould not be pay­
ing for Secretary Babbitt's politick­
ing," Mr. Young said at-a news con­
ference where he announced that the 
General Accounting Office, Con­
gress's watchdog agency, would re­
view the Interior Department's trav­
el reimbursement procedures. 

, . 

Mr.'Young had no estimate of how 
much money was at .issue. But he 
said it was not until after he began 
asking'lar. Babbitt about trips the 
Secretary made in 1994 that the de­
partment .started colIecting Demo­
craticcampaign money' With which 
to reimburse the Government for 
them. 

At the Interior Department, offi­
cials said that less than $5,000 was 
now owed to the Treasury for Mr. 
Babbitt's political appearances. The 
Secretary's spokesman, Michael 
Gauldin, acknowledged that. the de-

. partment had been slow in COllecting' 
money for the trips from the Demo­
craticcampaign'but said the reason 
was that the Bush-Admlnlstration 
had not left any record of procedures 
for reimbursiiIg the .Government. 

"It was a disconnect between a 
couple of offices early in the Admin-
istration," Mr. Gauldin said _ ,--
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Wage Issue 
.... '--... 
. ---"'" Stalls Effort ~ 
:;;:':'--'Y::-es-,-an-d7":"no-:-.-:A:""d::jus=te-:-d:;-fLor iiulation, 

TO Lower Tax' ~ the $214 ~illion tax increase that Mr. I 4 I j i Dole supported in 1982 totals $320 
.. billion in 1993 dollars. That eclipses 

O G l · t the $265 billion increase that Mr. n aso Ine .: Clinton sponsored in that year as· 
'N part of a deficit-reduction package. . 

By MICHAE!- WINES "'": . Still, the 1982 Increase was effec-: 
:tively a partial rollback of a 1981 tax 

. WASHINGTON;May7-Republi- .cut of $750 billion, which Mr. Dole' 
cans In the Senate tried briefly today : also backed. In 1993 dollars, the 1981 . 
to roll back the 4.3-cents-a-gallon : cut totals $1.19 trillion. 
gasoline tax that Congress enacted, "It's basically a useless argu­
in 1993, but Democrats once again .: ment," said David Wyss, research' 
ensnarled them in a d.ebate over rais- ~ director for DRIIMcGraw-HilI, a' 
ing the 'mlnimum wage. So the tax Boston economic forecasting compa- . 
repeal - and the Senate - ground to . ny. "Both passed tax Increases, and: . 
. a· halt again. I both were probably justified, given. 

Democrats said they would keep the budget problems at the time." 
tying up the Senate until Republicans It was one of several arguments: 
granted them an up-or-down vote on , played out In the Senate today. 
raising the base wage. Republicans As the' Senate stood idle, Republi­
tried to link such a vote to a measure ; cans tried to juggle the Federal' 
that Democrats oppose, a labor-rela- : budget to offset the loss of gasoline­
tions bill criticized by unions, but • tax revenues. They elected to lift the 
Democrats did not take the bait : tax temporarlly, until November, 

The Senate majority leader, Bob : and to pay the $2 billion cost by 
Dole. of kansas, scolded the Demo- cutting the Energy Department 
crats, saying, "Your leader is te11ing budget and selling another slice of 
us the only way we can move the the broadcast spectrum. Mr. Dole 
Senate on anything is to vote on your said the next Republican budget, to 
version of the minimum wage. We be sketched out on Wednesday, 
have the majority In this body." would propose a permanent tax re-

A few minutes later, the Demo- peal. 
cratic leader, Tom Daschle of South Democrats, meanwhile, tried to 
Dakota, concluded, "We're obviously decide whether to bow to the tax cut, 
In a situation now'where nothing is which Mr. Daschle has called inev-
going to get done." itable. . 

Not a lot .has been done for six: Mr. Clinton had been poised to 
weeks, since the mlnimum-wage.~ send Mr. Dole a letter accepting the' 
standoff began. It was not clear when , repeal In exchange for a minimum­

. the impasse' would break. .. wage Increase and a guarantee that 
Some suggested that the drawn- -: oil companies would not pocket the 

out tug of war was being driven by:~ tax cut's proceeds. But he held off 
election-year politics, PartiCUlarlY;,' afteJ""Democratic senators debated 
Presidential politics. • over lunch whether to oppose the tax 

"All this is obviously and tlearly cut, period. . 
- but it needs restating - a st!;UWe . Mr. Daschle was mum. But an­
that is under way to define the'terms other Democrat, Senator John B. 
of debate In the campaign,'" Tom Breaux of Louisiana, said later that 
Mann, a Brookings Institution schol- he believed there were enough Dem­
ar who is an expert on Congress, said ocrats to filibuster the tax repeal. 
in an interview today. "It reallymat-. . That did not occur. As a bill 
ters what's on the agenda and how dubbed the Taxpayer Bill of Rights 
it's framed and there's no easy way came up, Mr. Dole tried to amend it 
to cut the differences." to repeal the gasoline tax and in-

Indeed, both parties' unanolnted crease the minimum wage 90 cents, 
Presidential candidates were in the as Democrats have sought But he 
thick of'the day's Inaction. also put m some~ Democ:rats_op-

Mr. Dole made an impromptu ap- pose: a separate bill expanding busl­
pearance this morning at Internal. nesses' right to hold discussions with 
Revenue Service headquarters to ad-' employee groups. . 
vocate the repeal of the gasoline tax Democrats· argued tha~ the. bill's 
and, In passing, to note that it hac! true purpose was to pe~t busmess-
been part of a five-year, $265 billion es to create rump. uruons, ~ by 
tax package that President Clinton companies. So Mr. Daschle rejected 
orchestrated In 1993. That, Mr. Dole the offer, calling the labor amend-
said was "the largest tax increase in' ment a "poison pill" -
Am~rican hiStory." Mr. Dole affected befuddlem~nt, 

Mr. Clinton's campaign struck· sa~ng the Democrats were opposmg 
back by fax. A. statement charged: their own mlDlmum-wage mcrease. 
that Mr. Dole "more than tripled the . "I didn't thiI!k we'd be rejected 
gas tax In the 1980's" by backing two: when we effe;,eil our.colleagues w~at 
such increases of 5 cents a gallon, . they wanted, he Said. 
and added that it was Mr. Dole who 
"pushed through the largest tax in-
crease in U.S. history" in 1982. 

i Adoption Bill'-
1 F acing·Battle 

.j Over Measure 
I . 

iOn Indians , 

---;;:"It was a horrible, shameful prat­
iir;:e, what happened then," Ms. 
Pryce said. . 
1': But Ms. Pryce's support for the 
iaw soured after she became in­
volved in an adoption case involving 
\WO constituents. The adoptive par­
ents, Jim and Colette Rost of Colum­
bus, Ohio, are fighting to retain cus­
tody of 2-year-old twin girls, Bridget 
and Lucy, who are three thirty-sec-

. ci~d Porno Indian. 
kThe Rosts adopted the glr~ from 

By ERIC SCHMITf . ornia who gave up the twins at =' unmarried couple in Southern 

, WASHINGTON, May 7 - When . But four months after the 
, the House this week considers a ma- ljiIoption, the girls' paternal grand-
1 jor adoption bill that Preslilent ClIn- nSother, with the Pomo tribe's sup-' 
: ton supports, lawmakers will also Port. said she wanted the children, 
: consider a very emotional question: The Rosts learned belatedly that the 
: Who decides if someone is an Ameri- IIlrls' father, to speed final place­
, can Indian? ment, had not disclosed his Indian 
: The answer carries sweeping con- i)ackground as the law requires. 
i sequences not only for the nearly ~wo ! In January a California appellate 
j'm1l1ion Indians nationwide, but also Court reversed a lower-court order 
: for thousands of non-Indian couples that the' Rosts return the girls. The 
I whose ability to adopt Indian chll- tribe has appealed to the California 
{ dren Is limited. Supreme Court, which is to decide by 
l At issue is the 1978 Indian Child the end of the month whether it will 
: Welfare Act ... which says trilial' hear the case. 
, courts, not state ones, have jurisdlc- : Indian leaders acknowledge that 
tion over cases involving the custody the law has flaws, but they insist that 

; of Indian children. The law gives unfortunate cases like the Rosts' are 
'priority to placing Indian children an exception that can be avoided by 
, with Indian families whenever possi- punishing lawyers and other people 
: ble. who violate the statute. 
: Critics say the tribal courts are I No agency has kept track of the 
~ Intei'fering in the adoption of chll-' number cif Indian children put up for 
; dren and cite several cases where. adoption since the bill became law in· 
I tribes are trying to reclal)TI Indian 1978, but Mr. Cross estimated that of 
; children, sometimes years after "thousands" of adoptions, about 40 
i adoption. had been contested. MS. Pryce said 
i 'l)te adoption bill before the House the number'of "horror stories" was 
'will exempt custody proceMings much higher and often involved 
: from tribal court juriSdiction if they ciIses of children having only minute 
iilivolve children whose parents do traces of Indian ancestry. 
:Ilot maintain "s~lficant social, cul- Each of the nation's 554 Indian 
~ural or political affiliation with the tribes sets Its own sUtndards on 
itribe." The bill does not define what membership and when a person can 
:that means. • be enrolled, a prerogative that Indi-
i'-. "The law's original Intent was to. ans hold dear. 
:jirotect Indian children and culture,"! Henry M. Cagey, chairman of the 
:slud Representative Deborah Pryce, I Lummi nation, a 4,OOO-member tribe 
:the Ohio Republican who has spon- iii Washington State, said, "Con­
'sored the measure, "but over the last gresswoman Pryce is listening to a 
'20 years it's been misapplied." small minority of voices who want to 
:::: Indian leaders argue that the adopt Indian children without consid-
,measure w1l1 create a giant loophole eration of our heritage, traditions' 
:lhat will undermine tribal sovereign- and extended families." 
;ty and let state courts, which may 
'have little understanding of Indian 
:¢ulture, decide who is affiliated with 
'~tribe. . . 
l.; "ThIs would be devastating to Indi­
,in tribes," said Terry Cross, execu­
#ve director' of the National Indian 
~d Welfare Association, II..!!!.bal 
\~elfare group in Portland, Ore. . 
~;' Conservapve groups like the 
.Chrlstian Coalition and the Heritage 
:Poundation, as well as the National 
:Counc;il for Adoption, have lined up 
behirid Ms. Pryce's measure. . 
. " President Clinton has endorsed the 
adoption bill's other provisions, In­
.dueling a tax credit for most adop­
tive. families, but the White House 
!tas voiced concern. that Ms. Pryce's 
measure could violate tribes' self­
g9v.emance. 
,:. Moreover, many Republicans are 
angry that Ms. Pryce and the House 
leadership inserted the measure into 

! the adoption bill without first holding 
pearlngs. Representative Don 
young, the Alaska Republican who 
lieads the House Resources Commit­
lee, which has jurisdiction over Indi­
an affairs, said he would offer an 
a!'lendment to kill the provision. 
:'. The Indian child welfare law was 
eassed after hundreds of Indian chll­
ilren were removed from their 
!jomes by social agencies and put up 
for adoption in the 1960's and 1970's, 
o{ten without their parents' consent 
ilr due process of law. 



Campaign Finance Reform 

Senate 

Sen. McCain (R-AZ) and Sen. Feingold (D-WI) spearhead the reform effort. Last week, 
McCain asked Sen. Dole for guaranteed floor time for S1219, the Administration-supported 
measure. Dole apparently either refused or stalled, because last Wednesday, McCain stated 
publicly that he would bring the measure to the floor sometime in May. Feingold said the 
same thing on the floor on Thursday. Feingold's staff is actively seeking a vehicle for their 
bill in the event it cannot be treated independently. They had discussed attaching it to term­
limits legislation or KennedylKassebaum. Despite McCain's strong ties to Dole, Feingold's 
staff believes he is serious about pushing reform. 

A Senate vote on the bill would be close, and would depend on the support of Republican 
conservatives like Kyl (AZ) and Abrams (R-MI), who haven't yet shown their cards. The 
active sponsorship of Thompson (R-TN) has helped. Opposition to the bill is led by Sen. 
McConnell (R-KY). Sen. Warner (R-VA) has held several hearings on the various proposals 
and is unfavorably disposed to them. The next such hearing is scheduled for May 1 and will 
highlight the problems with free tv. Feingold's staff has asked us for help in preparing for 
this hearing. 

House 

Speaker Gingrich confirmed last week that the House will vote on reform this summer. 
Meanwhile, it was announced at a meeting of the House Democratic Caucus last week that 
there will be a leadership campaign finance reform bill May 1. Gephardt will sponsor the 
bill, which will include the following provisions: limitation of $8,000 on PAC contributions; 
$600,000 spending caps in general elections; Emily's List loophole, free tv; and some 
unspecified soft money provisions. 

The anti-union backlash has the most momentum in the House, where Rep. Fawell (R-IL) has 
indicated he will try to put legislative weight behind the 1988 Supreme Court decision that 
requires unions to return dues where requested by members who object to the unions' political 
activity. 

Independent Alternatives 

Ex-Journalist Paul Taylor has published petitions asking the networks to supply the candidates 
five minutes of free prime time every night during the final month of the election. He hopes 
that the candidates will use the time for "talking head" presentations -- substantive events as 
opposed to journalist-driven ones. The petition was signed by a number of well-respected 
public figures, among them Walter Cronkite and a number of former legislators. 
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STATEMENT OF HALEY BARBOUR 
CHAIRMAN 

REPUBLICAN NATIONAL COMMITTEE 
BEFORE THE COMMITTEE ON RULES AND ADMINISTRATION 

U.S. SENATE 
APRIL 17, 1996 

Mr. Chairman and Members of the Committee, I want to express my appreciation for the 
opportunity you have afforded me to testify as an advocate for strong political parties. I 
know many Members of this Committee have been and continue to be committed to 
preserving and, more importantly, strengthening political parties and commend this 
Committee for taking time to focus on the important role political parties play in the 
American political process. 

A political party is an association of like-minded individuals who debate issues, attempt 
to influence government policies and help elect candidates to local, state and federal 
office. Parties also provide voters a starting point to begin their evaluation of the 
candidates running under their party banner and what these candidates would do if 
elected. In short, a political party is the epitome of a First Amendment association which 
has been given a unique and responsible role in our democratic political process. 

The Republican Party is a "grassroots", bottom up organization. It is a federation of state 
political parties. It is directed from the local level, not from the top down. This is 
evidenced by the creation of the Republican National Committee (RNC) which is 
responsible for the management of the RepUblican Party nationwide. 

The Republican National Committee represents millions of Republicans voters, hundreds 
of thousands of Republican volunteers, scores of thousands of Republican activists who 
choose their representatives on the RNC and thousands of officeholders at the local state 
and federal level. . As the evidence suggests, the RNC itself, is a broadbased, grassroots 
organization. 

The RNC is an unincorporated association. There is no "RNC Inc." It is re-established, 
recre~.t~d e'';eryfour Y.C:!!S by the elect.:;~ delegates to the Republican National 
Convention and operates under rules ad~pted by those convention delegates for the next 
four years. These RNC Rules remain in effect until modified by the delegates at the next 
Republican National Convention. The Rules of the Republican Party as adopted by the 
1992 Republican National Convention held in Houston, Texas in 1992 are currently in 
effect and will be until the 1996 Convention in San Diego, California. 



The RNC consists of one hundred and sixty-five Members, including a national 
committeeman and national committeewoman elected in each of the 50 states and 
territories and the District of Columbia along with the chairman of each state Republican 
party. 

Under its Rules, the RNC is required to meet at least twice a year to conduct any 
necessary business. At these RNC meetings issues are debated, strategies are discussed 
on how to best influence government policies and how to elect Republicans at all levels. 

The notion that this RNC business is narrowly focused on federal activity is simply 
wrong. As I have said, the RNC is not just the party for congressmen and senators. The 
Republican National Committee is also the official party organization for Republican 
governors, legislators, county commissioners, mayors, city councilmen and all other state 
and local Republican officials and candidates. 

The RNC has no problem with the proper regulation of its federal election-related 
activities through federal legislation or rulemaking. The regulation of state and local 
activity, however, is another matter. It would be altogether fitting and proper for 
Congress to require an allocation of expenditures for party expenditures that impact on 
federal, state and local candidates, and for Congress to prohibit the expenditure of funds 
not subject to the limitation of the Federal Election Campaign Act to pay for the portion 
of the cost allocated to the federal candidates. Indeed, the Federal Election Commission 
has already done so. The Republican National Committee, however, opposes the Federal 
Govemment's preemption of state law and usurpation of the state's authority to conduct 
and regulate elections for its state and local officials. This would be the practical effect of 
any ban on the use of non-federal money by party committees. This has been a 
centerpiece of many campaign finance proposals. 

, 
Non-federal money refers to so-called "soft money" legally raised to support non-federal 
candidates and the non-federal share of party activities. 

Any prohibition against the use of party "non-federal dollars"for legitimate non-federal 
purposes is bad policy, and the Republican National Committee opposes it. 

Forty-five of the 50 states elect their governors in even-numbered years on the same day 
as the federal elections. State legislative elections have a similar overlap. Skeptics 

. ignore these facts and argue that any kind of 'non-federal money' financial activity is 
merely backdoor support for our presidential nominee or our congressional candidates. 
This argument is pr~po~terous. Just ask,:.tPe,fourteen governors elept~:1 from 1993 
through j 995, 1 i in 1994 alone, giving tnt: Rt:jJubIicans concrol of 3 i Executive 
Mansions. Ask the 469 Republicans elected to state legislatures in 1994, giving 
Republicans new majorities in 19 legislative bodies in 18 states, so today, for the first 
time in two generations, most state legislative chambers have GOP majorities. These 
legislative wins enable 15 of our Republican Governors to work with both houses of their 
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legislatures controlled by Republicans. Our succ~ss and the RNC's effort extended down 
the ticket, and we made major gains in other state constitutional offices in 1994 including 
a net gain of 8 Lt. Governors, 7 Attorneys General, 7 Secretaries of State and 8 State 
Treasurers. The RNC primarily spent non-federal dollars to accomplish this. 

In the 1994 election cycle, for example, the RNC spent over $23 million in non-federal 
funds to support state and local candidates and the non-federal activities of state and local 
party committees and itself. This amounted to millions of dollars directly spent on the 
campaigns of Republican gubernatorial candidates and state legislative candidates. These 
non-federal dollars were spent simultaneously with the RNC's federal dollar effort to 
financially support the successful "Republican Revolution", and to become the majority 
Party in the United States Congress. We plan to match this non-federal support, ifnot 
exceed this funding in 1996. These figures do not include the millions of dollars spent by 
the RNC on behalf of gubernatorial and state legislative candidates in the non-federal 
election years of 1993 and 1995. All of these "non-federal dollars" were spent under the 
legal requirements of each state. 

By the way, Mr. Chainnan, for the record, only twenty-five percent of the RNC's total 
revenue in the 1994 election cycle was in non-federal contributions. Over seventy 
percent ofRNC revenue came from contributions of$100 or less. In 1993,90% of 
revenue was made up ofFEC dollars while in the '93/'94 cycle less than 1 % came from 
PACs. Even though non-federal dollars make up a relatively small percentage ofRNC 
revenue, they were indispensable in supporting our non-federal candidates and our non­
federally related programs. 

Every penny ofRNC non-federal dollars revenue is disclosed as to how and when it is 
raised and how, when and for what purpose it is distributed. Do not confuse the so-called 
"party soft money" with "street money". There is total disclosure under current law of 
every penny ofRNC non-federal dollars. Additionally, every penny ofRNC money 
contributed or transferred to state and local candidates or party committees is legal under 
the laws of the state in which those campaigns occur. The Republican National 
Committee does not think the Federal Govemment has or should usurp the authority of 
the individual states to authorize the raising or the expenditure of funds in campaigns for 
state and local office. 

Many states have very stringent campaign finance laws, and the national parties must 
abide by those laws as their activities relate to state and local elections. One state, 
however, has no right to impose its laws on another state, which may choose to have an 
entirely different set of campaign finance laws. And the Federal Government has no 
bu::ines:; dictating the campaign finance laws affect.;ng state and locaheiecticn~ in either 
of those states or in any other. . .. 

How caI1 the Federal Government justify making the contributions and expenditures of 
the state party on behalf of its candidate for governor for the purposes of voter 
registration subject to federal law? What about county parties? Would county party 
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voter registration efforts be subject to the limitations of the state party and the 
prohibitions against the national party? Why would the Federal Government and Federal 
Election Commission have any authority to limit contributions to state parties, if those 
contributions are to be used to affect state and local elections? Why would the Federal 
Government have any right to limit state party fundraising or expenditures for the 
purposes of voter registration? 

I am sure, Mr. Chainnan, that you have worked with Governor Allen, with Republican 
legislators and county and municipal officials in Virginia. The vertical, party relationship 
among Republican elected officials at the various levels of government is important. It is 
important not just in theory but in practical effect. Witness the tremendous influence our 
outstanding Republican governors have had on the congressional agenda of the new 
Republican majorities in Congress. Witness the successful drive for a prohibition to stop 
unfunded mandates from being imposed by the Federal Government on state and local 
governments. Witness the refonn of welfare by converting federal expenditures for most 
welfare programs to block grants. 

Both politically and governmentally it is important that the tie between federal officials 
and state and local officials within the party not be broken. 

The practical effect of any Congressional ban on the use of "non-federal dollars" would 
largely sever the tie between the national party and our state and local parties and 
officials. Many states choose to allow corporate contributions and individual 
contributions in excess of the Federal Election Campaign Act limits to candidates for 
state and local office. Contributions to state and local candidates and party committees by 
the national party from funds which are rlJised and distributed in compliance with state 
law, even though those funds would not be eligible for use on behalf of candidates for 
federal office, are legal and proper under the laws of such states, and a preponderance of 
our contributions to state and local candidates and parties are derived from such funds, 
where allowed. 

The RNC as a nationwide, grassroots, political association, has and is cornmitted to 
continue to support Republican election activity at all levels. This includes not only 
giving direct financial support to our candidates to the extent allowed by federal, state 
and local laws, but also through voter registration efforts, absentee ballot programs, list 
development projects as well as through other voter programs and party building 
activities. 

Many ignore these facts and attempt to categorize all national party expenditures as 
federal.. They 'llso want to view :.l! ~t.ate and local party generic voter progr:um: for any" 
election where both federal anCl non-federal candidates are on the ballot as exclusively 
subject to federal spending restrictions. As a result, they would require all costs 
associated with these activities to be paid with contributions raised under federal 
campaign finance laws. These "refonners" would totally ban the use of non-federal 
dollars to fund the non-federal portion of such expenses. If this kind of a measure were 
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adopted it would result in an unwarranted federal intrusion into state activity and would 
be constitutionally suspect. 

Not only would a ban on raising and spending non-federal dollars preempt state law and 
sever the tie between national parties and their state and local candidates and party 
organizations, it does nothing about non-disclosed, non-party soft money. Perverse\y, the 
effect would be to increase the power and influence of special interest groups not subject 
to the law. The more political parties are cut out of the election process the more 
potential there is for special interests to control the outcome of elections and to influence 
policy agendas. This is not what should result from campaign finance reform. 

Allow me to provide a couple of examples of how special interest money has pervaded 
recent campaigns. The amount of money already spent by special interests on negative 
advertising against Congressman Randy Tate of Washington amounts to more than 
Congressman Tate spent for media in his campaign when he was elected in 1994. Also, 
in the recent special Oregon Senate election, Gordon Smith felt the impact of special 
interest money. Although both campaigns spent approximately $1.1 million on 
advertising, Ron Wyden' s campaign received the additional benefit of more than $850 
thousand spent on media advertising by special interest groups, mostly attacking Smith. 

I am sure the members of this Committee have read or heard about the AFL-CIO's 
multimillion dollar effort to elect Democrats. The AFL-CIO has announced it will spend 
$35 million to try to buy back control of the House for Democrats this year. They are 
getting the money for this massive, partisan campaign to defeat Republicans through 
compulsory union dues, even though 40% of their membership voted for Republicans in 
1994. 

To fund this unprecedented political undertaking the AFL-CIO leadership rammed 
through a resolution at its convention last month that requires members of its affiliated 
unions to pay a $25 million surcharge in union dues for next year. This surcharge, which 
was imposea beginning April I, 1996, is an involuntary 36% increase in union dues for 
each of its 13.1 million union members. This $25 million dollars is only part of the 
aforementioned $35 million House effort, and only a part of a greater union expenditure 
for other races. It comes on top of the $20 million spent last year to attack the balanced 
budget and Republican Members of Congress, all paid for with compulsory union dues. 

A gross injustice is being visited upon the 40% of union members who voted for 
Republicans in 1994. Imagine that you are a rank and file union member who voted for a 
Republican Congressman and/or Senator. Now comes the hand of the union boss dipping 
into your pocket taking Y0tlf hard~eli!TIS"'_ money to defeat thc p~rson you voted for. It is 
unconscionable. . ' .. ~ 

No union member should be forced to make compulsory campaign contributions to 
support any candidate or issue unless they freely choose to do so. That is the foundation 
of our constitutional form of government and the First Amendment freedoms we enjoy as 

5 



cItIzens. To be forced, as a condition of employment, to do otherwise is wrong. But that 
is exactly what is happening here. Further, none of this spending of compulsory union 
dues is disclosed to the public or reported by the unions. ' 

Genuine campaign finance refonn requires an end to the use of compulsory union dues 
and full disclosure of all funds that unions spend for political activity. The parties and 
candidates fully report but unions do not. This is campaign finance refonn you should 
adopt. 

The AFL-CIO's public plan is to spend $35 million to defeat 73 Republicans and put 
Democrats back in control of the House. That is an average of $479,000 per race. In 
1994, the average House candidate spent about $409,000. All party committees 
combined can legally spend only about $70,000 to help one of their House candidates. 

More importantly, how can you favor campaign spending limits when special interests 
can and do pour in hundreds of thousands or millions of dollars to defeat a candidate? 
Spending limits would be greatly unfair to the targeted candidates but also would greatly 
increase the influence of special interests. 

As you know Mr. Chainnan, many in Congress were concerned that the federal campaign 
finance laws, adopted in the 70's were smothering grassroots participation in federal 
elections. As a result, when the law was amended in 1980 one of the primary goals of the 
legislation was to revitalize grassroots party participation. To some degree that effort has 
been successful but much more needs to be done to enhance the ability of parties at all 
levels, national, state and local, to support their candidates and party membership. We 
must recognize parties' unique and necessary role in our political process. What is 
disheartening to me, however, is that we fail to learn from past mistakes by over 
regulating and restricting the political speech of our party organizations. 

Although the law has not been amended in 15 years, the Federal Election Commission 
continues to churn out unnecessary and overly burdensome regulations. It forces political 
committees like ours to bear the additional cost of litigation expenses in order to 
challenge these overbroad and sometimes constitutionally suspect rules. The alternative 
would be to limit our political speech. Frequently, we are required to spend additional 
party funds if we attempt to comply with these unnecessary rules. 

Currently, for example, the RNC is litigating the FEC's newly revised "best efforts" 
regulations. These regulations attempt to set FEC guidelines on how political committees 
are to comply with the law's requirement to obtain certain contributor infonnation. The 
RNC fully endorses full disclosure and attempts to comply willi th'!~tatutory mandate t,o _ ~ '. 

" "obiain contributor inforffi~itlori: We strongly believe, however;thai'me FBe's approach is' " 
in direct conflict with legislative intent. We also argue that the FEC rule actually 
discourages compliance with the "best efforts" requirement. 
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At the same time the RNC is litigating this issue, however, the Commission has brought 
an enforcement action against the RNC for not complying with its new rule, even though 
the RNC has one of the best; if not the best, contributor disClosure rate of any party 
committee. 

We encourage this Committee to correct such administrative abuses through appropriate 
oversight of the FEC while being sensitive to its status as an independent regulatory 
agency. The RNC also encourages this Committee to recommend to the Congress 
legislative amendments when necessary to prevent the FEC's unnecessary overreaching 
into the affairs of party committees. 

I would like to re-emphasize that the RNC is a grassroots association established to elect 
candidates, to facilitate the exchange of ideas, debate issues and to effect government 
policies at all levels. Political parties are unlike any other kind of association. Given 
their unique role and responsibility in our democratic process, Congress should not only 
be cognizant of that distinction but should make every effort to strengthen the political 
party process. Congress must actively affinn the fundamental First Amendment right to 
associate and to speak through political parties. 

Mr. Chairman, as you and this Committee contemplate amendments to federal campaign 
laws, I would like to leave you with these closing thoughts. Campaign finance laws 
should result in campaigns and elections being more open, fair and more competitive. 
Parties should be recognized for the unique role they play this process. 

The reasons to tread warily in limiting the first Amendment rights of free speech and free 
association as they relate to campaigns are many. One is particularly overlooked, and 
that is the practical effect of such things as spending limits and even contribution limits 
on the body politic. 

Americans get their political and campaign information almost exclusively from three 
sources: the campaigns and parties; special interest groups; and the news media. As 
government limits or reduces the ability of campaigns and parties to communicate 
directly with the public, it results in more control over the flow of political and even 
public policy information being given to the special interests and the news media. Parties 
and campaigns have no right to a monopoly on political debate. Special interests have a 
constitutionally protected right to speak and be heard in this debate, and, of course, the 
news media's right to observe, report and comment is also protected. But if the goal of 
campaign reform is to reduce the power and influence of special interests, limiting or 
reducing the ability of campaigns and parties to communicate is 180 degrees off the 

. mark; for the result is to" increase the power and influence of special interests, whose" ," :." __ ._. 
~ ... ~" ,., fl..!!idihg :l:~JsJ1cnUiilgfu:e'geb~raJ.ly undisclosed anlhrtilitilit.,d; ii.nd· (J-glvemoreccllili6i>'" -, "> t.+:<>.·' '. ;. .. 

over the flow of information to the news media. That is not what the American people 
want, and it is not what the political process needs. 

Mr. Chairman, thank you again for this opportunity. 
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Mr. Chairman and Members of the Committee: 

It is a pleasure to appear before you today to discuss the 
issue of campaign finance reform. 

The President has made clear his strong commitment to 
reforming our campaign finance system. We are proud of that 
commitment and of the hard work the President has already put into 
this challenging endeavor. Together with lobbying and ethics 
reforms, on which the Administration and the Congress have already 
made so much progress, reforming the campaign finance system is 
something we have to do as part of the massive task of restoring 
the confidence of ordinary citizens in our institutions of 
government. Democracy does not and cannot work when vast numbers 
of people believe the government no longer belongs to them. For 
these reasons, we support S. 1219, the McCain-Feingold bill, as a 
bipartisan framework for campaign finance reform. Through 
enactment of Mccain-Feingold, we can achieve meaningful campaign 
finance reform while preserving and enhancing the role of the 
political parties.' 

Let me offer some thoughts, about the need to strengthen the 
political parties. Although I am here as National Chairman of the 
Democratic National Committee, I view these issues from the 
perspective of my own experiences--as a person who has long been 
interested in and involved in the political process and, most of 
all, as someone who has spent 30 years working at every level of 
party org:,:mization. It has been my privilege to serve, over those 

,I._ .. ' 'j'E;u.rs, ~.S chai'rn;:..n c·=' I~f' oWl1"stat~~' party in sout:h CaA:01.j~a "' .. ~_/j, f~!: 
almost 25 years, as a member of the DNC. 

During those years, I have witnessed--as all of us have--a 
significant weakening of the parties as institutions and a decline 
in their role in American political life. It used to be that the 
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parties were one of the key means by which citizens felt connected 
to the people who represented them. Through precinct and 
neighborhood organizations, ordinary citizens were directly 
involved in the workings of the party; local party officials were 
in touch with the citizens and in turn reflected their views and 
needs to the party hierarchy and elected officials. Because 
parties provided many of the resources their candidates needed to 
get elected and re-elected, candidates were directly dependent on 
parties, and once in office, felt a responsibility to the party 
leadership in the Congress and legislative bodies. The result was 
a linkage between the people, the party and elected officials that 
has been sorely lacking in recent years. 

There are many, reasons for the decline of political parties; 
volumes have been written on the subject. One key factor, to be 
sure, is the dominance of television. Campaigning used to be a 
retail business in which parties played a central role in linking 
people with their government, by performing many basic public and 
political functions, including voter registration, persuasion and 
get out the vote. Television shifted campaigning to a business of 
wholesale, mass communications in which each candidate is required 
to formulate her own message, to create her own organization and to 
raise her own sUbstantial funds to get the message on television. 
And so we have seen candidates increasingly forced to act as 
individual entrepreneurs, less and less connected to parties. 

It is not surprising (and no accident) that the shrinking role 
of parties has been accompanied by growing alienation of the 
American people from, and cynicism about, politics and pOliticians. 
The linkage, the involvement, once provided by parties is missing .. 
And into the vacuum created by that shrinkage have come any number 
of institutions, primarily special interest groups of all sorts who 
now play the key role in brokering the relationship between the 
citizens and their elected officials. It is these special interest 
groups who now represent, or purport to represent, various segments 
of the population to members of Congress and legislators at all 
levels of government. . 

If this entire trend has been an unhealthy one for our 
democracy--and I believe it has been--then surely part of the 
solution is to find ways to strengthen political parties as 
institutions and to enhance and, expand their role in American 
political life. 

Part of that burden falls on the party organizations 
themselves. And in that reg.ar~, I am proud to say that our General 
Choi:nn?.n; Senat"r Chl:'i~,.·Dodd~~7and :!; have madfLit.,a priority to. 
begin the business of rebuilding the Democratic' Party at the 
grassroots. We are intensively involved, right now, in building 
and developing a. stronger staff, improving our technology and 
strengthening the infrastructure of our state party organizations. 
We have initiated a new national precinct organization program that 
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I believe will be the first step in getting ordinary citizens in 
their neighborhoods involved in the actual work of the party once 
again. 

We can already point to one significant accomplishment in this 
respect, which is the development of a model we call the 
"Coordinated Campaign." Beginning in the 1990 election cycle, and 
increasingly since that time, the National Democratic Party has 
made it a priority to have our state parties create and carry out 
plans to perform the core functions of voter registration, 
identification, voter contact and get out the vote jointly on 
behalf of Democratic candidates up and down the ticket. 

These Coordina~ed Campaigns make use of the current legal 
ability. of state parties to conduct grassroots volunteer activities 
on behalf of federal candidates without counting against 
contribution and expenditure limits. Coordinated campaigns have 
been extremely successful--not only in getting our candidates 
elected, but in unifying candidates around common messages and 
themes and making the parties, as institutions, once again, a 
principal vehicle of support for candidates--and thus critically 
important players in the system. 

With that background, let me turn to some fundamental 
principles that I believe should guide the Congress in formulating 
campaign finance reform legislation. As the President has 
articulated, real campaign finance reform must focus on four 
objectives: 

• First,limit campaign spending; 

• Second, restrict the role of special interests, including 
PACs; 

• Third, open up the airwaves to all viable candidates; and 

• Fourth, ban the use of soft money, directly or indirectly, 
in federal campaigns. 

As you know, Mr. Chairman, the President has expressed his 
support forS. 1219, the McCain-Feingold bill, as the bipartisan 
framework for accomplishing meaningful campaign finance reform. I 
am pleased to note that this legislation is also co-sponsored by 
our General Chair, Senator Dodd. 

The McCain-Feingold bill would effectively serve the major 
gc~als· of campaign financ;tEl re.form ·:is outlined. ~y; t;..~e .. president .. ~ ;""._ 
First, it would limit campaign spending. The D~~l would encourage . 
candidates to observe voluntary spending limits in exchange for 
reduced rate broadcast time and low-cost mailing rates, and by 
raising contribution limits for a complying candidate facing a non­
complying opponent. 
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Second, the bill would restrict the role of special interests 
by banning PAC contributions to candidates. 

Third, the bill would open up the airwaves by offering reduced 
rates for broadcast time to candidates complying with the spending 
limits. 

Finally, the bill would ban the use of soft money to help 
federal candidates. Specifically, the bill would prohibit national 
parties from ra~s~ng or spending soft money for their own 
operations. It would also prohibit state parties from spending 
non-federal, or soft, money for generic campaign activity and for 
any portion of candidate-specific activity that affects federal 
candidates. The bill would, however, permit state parties to use 
non-federal funds, as permitted by state law, for a portion of 
their administrative expenses, for party meetings and conventions 
and for activities affecting only state and local candidates. 

Under McCain-Feingold, the state parties would continue to be 
able to conduct an unlimited amount, not only of generic voter 
registration and get out the vote activity, but also of candidate­
specific activity using volunteers--distribution of literature, 
signs and other materials, mailings handled by volunteers and, for 
the Presidential campaign, get out the vote phoning, door to door 
canvassing and similar activities. 

These provisions would enhance the role of the parties in 
several ways. First, with PAC contributions eliminated, the role 
of the parties' activity on behalf of candidates would become 
relatively more important. The resources the parties could 
contribute would consist not only of cash expenditures subject to 
section 441a(d) limits, but also volunteer grassroots activities 
which would remain unlimited. These would represent a greater 
proportion than they now do of the candidate's total resources. 

Second, with spending caps imposed on candidates, candidates 
would require less total contributions than they do now, and more 
federally-permissible funds would be freed to be contributed to the 
parties. 

Third, the spending caps would mean that parties would be 
spending more than they now do relative to candidates, both for 
candidate specific activity and for activity that benefits the 
entire ticket. In the total universe of political money, the 
parties would become more significant players. 

. .. In cloSoi"'J. o. t-fr., ocnai:r:.man, let me 0 s;.y that til,,\' Democra~ic~ .. 
Nationoal Committee stands ready to work with your committee and its 
stOaff on the McCain-Feingold bill to develop a bipartisan measure 
that will achieve real reform while preserving and enhancing the 
role of the political parties. I know the President remains more 
strongly committed than ever to seeing this task completed, during 
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the current session of Congress. And if this Congress can 
accomplish that task, you will have rendered an enormous service to 
the American people and you will have done much to brighten the 
future of our democracy. 

Thank you very much and I would be pleased to answer any 
questions you may have . 

. "-. '" ..... ' " 
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