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Party and coordination language — December 17 Draft

Section 301(9)(A)(2 U.S.C. 431(9)(A)) is amended by adding new paragraph (iii) as
follows:

(9)(A) The term “expenditure” includes -

* kK

(iii) any communication that is made by a national, state, district or local Cemnperd|n
committee of a political parql;including any congressional campaign committee of a —— ¢*TeAd

pany—,) that refers to a clearly identified candidate for federal office.
Jby name Ulmu&s)

Section 301(8)(A) (2 U.S.C. 431(8)(A)) is amended by adding new paragraphs (iii) and
(iv) as follows:

(8)}(A) The term “contribution” includes --

k%

?0\"; 0 oo (iii) (aa) any [payment] made for a communication or anything of value that is
made in coordination with a candidate. Payments made in coordination with a candidate
include:

(1) payments made by any person in cooperation, consultation, or concert
with, at the request or suggestion of, or pursuant to any [general or particular]
understanding with a candidate, his authorized political committees, or their agents;

(2) the financing by any person of the dissemination, distribution, or
republication, in whole or in part, of any broadcast or any written, graphic, or other form
of campaign materials prepared by the candidate, his authorized political committees, or
their agents; or

(3) payments made based on information about the candidate’s plans,
projects, or needs provided to the expending person by the candidate or the candidate’s

agents;

(4) payments made by any person if, in the same election cycle, the person
making the payment is or has been --
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(I) authorized to raise or expend funds on behalf of the candidate or
the candidate’s authorized committees; or

(ID) serving as a member, employee, or agent of the candidate’s
authorized committees in an executive or policymaking position.

(5) payments made by any person if the person making the payments has
advised or counseled the candidate or the candidate’s agents at any time on the
candidate’s plans, projects, or needs relating to the candidate’s pursuit of nomination for
election, or election, to Federal office, in WYCE, including any advice
relating to the candidate’s decision to seek Federal office.

(6) payments made by a person if the person making the payments retains
the professional services of any individual or other person who has provided or is
providing services in the same election cycle to the candidate in connection with the
candidate’s pursuit of nomination for election, or election, to Federal office, including
any services relating to the candidate’s decision to seek Federal office. For purposes of
this clause, the term ‘professional services’ shall include any services (other than legal
and accounting services solely for purposes of ensuring compliance with any Federal law)
in support of any candidate’s or candidates’ pursuit of nomination for election, or
election, to Federal office.

(bb). For purposes of this subparagraph, the person making the payment shall
include any officer, director, employee or agent of such person, or any other entity
established, financed or'maintained by such person.

(cc). For purposes of this subparagraph, any coordination between a person and a .
candidate during an election cycle shall constitute coordination for the entire election
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Section 315(a)(7) [2 U.S.C. 441a(a)(7)] is amended by revising paragraph (B) as
follows:

(B) Expenditures made in coordination with a candidate, as described in
section 301(8)(A)(iii), shall be considered to be contributions to such candidate and, in
the case of limitations on expenditures, shall be treated as expenditures for purposes of
this section.



Section 301 [2 U.S.C. 431) is amended by striking paragraph (17) and inserting the
following:

(17) (A) The term “independent expenditure” means an expenditure that --
(i) contains express advocacy; and

(i1) is made without the participation or cooperation of, or without
consultation of, or without coordination with a candidate or a candidate’s representative,
as defined in section 301(8)(A)(iii).

(B) Any expenditure or payment made in coordination with a
candidate as defined in section 301(8)(A)(ii1) is not an independent expenditure under

paragraph (17).

Section 441a(d) is amended by adding new paragraphs as follows: f e i dee
R

(4) Before a party committee may make coordinated expenditures in connection cw&ahwiv&M
with a general election campaign for federal office in excess of $5,000 pursuant to this "T&“‘.‘ o=
subsection, it shall file with the Federal Election Commission a certification, signed by ;,\ Vi M
the treasurer, that it has not and will not make any independent expenditures in kR V:AAW
connection with that campaign for federal office. A party committee that determines to 143} ‘-
make coordinated expenditures pursuant to this subsection shall not make any transfers of ¥
funds in the same election cycle to, or receive any transfers of funds in the same election (I ‘
cycle from, any other party committee that determines to make independent expenditures
in connection with the same campaign for federal office. J

(5)(a) A political committee established and maintained by a national political Grvaban
party shall be considered to be in coordination with a candidate of that party if it has *la! walic
made any payment for a communication or anything of value in coordination with such ¢] 30 [ ¥4
candidate, as defined in section 301(8)(A)(iii), including but not limited to: w/ v+
_ _ Parbieh
(1) it has made any coordinated expenditure pursuant to section 441a(d) on behalf
of such candidate; or ‘

(ii) it has made a contribution to, or made any transfer of funds to, such candidate;
or
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(iif) it has participated in joint fundraising with such candidate, or in any way has
solicited or received contributions on behalf of such candidate; or .

(iv) it has provided in-kind services, polling data or anything of value to such
candidate, or has communicated with such candidate or his agents, including pollsters,
media consultants, vendors or other advisors, about advertising, message, allocation of
resources, fundraising or other campaignyelated matters including campaign operations,

taffing, tactics or strategy. 7
s & gy V"L[ W ‘YMX {

(b) For purposes of this subsection, all political committees established and
maintained by a political party, including all national, state, district and local committees
of that political party, and all congressional campaign committees, shall be considered to
be a single political committee.

(c) For purposes of this subsection, any coordination during an election cycle
between a political committee established and maintained by a political party and a
candidate of that party shall constitute coordination during the entire election cycle.
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REFORMING CAMPAIGN FINANCE

The campaign finance system in America has been a problem for some time. But
in 1996, it went from the political equivalent of a low-grade fever to Code Blue-- from a
chronic problem needing attention sooner or later to a cnsis, with a system clearly out of
control. The system needs both an immediate fix in a few important areas, and some
sustained attention to the broader problems. We need an approach that breaks us out of
the unproductive framework-- Democrats insisting on a bottom line of tough spending
limits and public financing, Republicans insisting on a bottom line of no spending limits
and no public financing-- that has doomed any constructive change for decades. [t must
instead use constructive ideas to help reduce existing problems without creating large
unanticipated new ones.

_ And any proposal must accommodate the Supreme Court’s rulings, from Buckley
v, Valeo to this year’s Cglorada decision, that give wide leeway to individuals and groups
independently to raise and spend resources in public and political debate under the First
Amendment. Ifa Constitutional Amendment to alter the impact of the Court’s decisions
were desirable (and it is not clear that amending the First Amendment is the appropriate
course of action,) it is not practical in the near term. So other ways must be found to
reform the system within the existing constitutional context-- ways that will achieve the
objectives of piacing huge donations to candidates or parties off limits; leveling the
playing field for outside groups and candidates in political communications in campaigns;
enhancing political discourse and dialogue in the campaign; strengthening enforcement
and disclosure; and encouraging small individual contributions.

We propose changes in five key areas:

1. “Soft” Money. The idea of “soft” money, spending by parties outside federal
regulation, emerged in the reforms of the 1970s, as a way to enhance the role and status
of party organizations. Unlike the hard money that goes to campaigns, soft money can
come directly from corporate coffers and unjons, and in unlimited amounts from wealthy
individuals. It is harder to trace, less systematically disclosed, and less accountable.

Over time, soft money contributions for “party-building and grass roots volunteer
activities” (the language of the law) came to be used for broader purposes, and evolved
into a complex system of parties setting up many separate accounts, sometimes funneling
money from the national party to the states or vice versa, or back and forth in dizzying
trails. But soft money was a comparatively minor problem in campaign funding until
1992. Parties sharply increased their soft money fundraising and spending for a wide
range of political activities, including broadcast ads, both in and out of election season.
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The escalation increased alarmingly in 1996. Both parties sought and received large
sums of money, often in staggering amounts from individuals, companies and other
entities, and poured unprecedented sums of soft money into the equivalent of party-
financed campaign ads. There is now evidence that some of this money came illegally
from foreign sources.

The onginal limited role of soft money, as a way to enable funds to be used to
enhance the role and capability of the parties, especially the state parties, has been
mangled beyond recognition. Still, any change in law must recognize that state parties
are governed by state laws; that traditional party-building activities, from voter
registration and get-out-the-vote drives to sample ballots, have an inevitable overlap
between campaigns for state and local offices and campaigns for federal office, and that
the goal of enhancing the role of parties is a laudable and necessary one.

What to do? We propose the following:

a. Prohibit national party committee soft money by eliminating the distinction in
law between non-federal and federal party money for funds raised by national party
committees or their agenis. In other words, create one pot of national party money that
has similar fund-raising qualifications to the money raised for candidates, namely, no
corporate and union funds and limits on sums from individuals. Money may only come
from individuals and registered political committees, which are given specific limitations.

b. Give parties freedom to allocate the hard resources they are able to raise
among their candidates for office as they choose and not subject o existing restrictions,
in order to provide a robust role for political parties even as they lose the soft money
resources; this in turn will move the parties away from the subterfuge, encouraged by the
Colorado decision, that they can operate independently of their own candidates.

c. Expand the existing limits on individual contributions to parties. Currently,
/ individuals can give a total of $25,000 per year in hard money to federal candidates

and/or parties, with a sub-limit of 320,000 to a party (and with no limits on soft money
donations.) Change the limits so that individuals can give the current limit of $25,000
per year to candidates, but create a separate limit of $25.000 per year to political
parties. Index both figures to inflation.

d. Stiffen party disclosure requirements. Currently, parties can transfer unlimited
sums to stalte parties or related entities for use as they wish, without any federal
disclosure of the state party expenditure. We propose that any monies transferred from a
federal party to a state party or state and local entity be covered by federal disclosure
laws, including the source and the nature of any expenditure of the funds, and that any
transfers from state parties to federal committees come only from federal accounts. We
also encourage states to continue their own trend of strong state-based disclosure
requirements.

[ ¥
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2. Issue Advocacy. 1996 saw an explosion of political ads both by outside
groups, such as the AFL-CIO and business entities, and by both political parties, with
unlimited (i.e., unregulated) contributions and outlays because they were classified not as
campaign-related independent expenditures but as “issue advocacy” ads. The Court in
Buckley v, Valeo defined political ads as those that explicitly advocate the election or
defeat of a candidate. This very narrow definition has allowed groups to employ
television and radio ads that were political ads in every sense except that they avoided
any explicit candidate advocacy. Thus, huge numbers-of campaign ads aired that were
thinly disguised-- at best-- as issue ads. They praised or-- more frequently attacked--
specific candidates but ended with the tag line “Call Congressman and tell him
to.... (stop “raising taxes,” stop “‘cutting Medicare”, etc.)

The Supreme Court has appropriately stated that issue advocacy is protected
under the First Amendment, as are independent expenditure campaigns. However,
funding for independent expenditure campaigns can be regulated as are candidate and
party funding for elections. We believe that there is room for Congress to define with
more clarity what is meant by issue advocacy and political campaigning without running
afoul of the Court’s real intent. Thus we propose:

Any paid communication with the general public that uses a federal candidate 's
name or likeness within ninety days of a primary or of a general election-- the same times
used by Congress to limit lawmakers’ postal patron mass mailing communications-- be
considered a campaign ad, not an issue advocacy message, and be covered by the same
rules that govern independent expenditure campaigns, meaning among other things that
they cannot be financed by corporate or union funds, but can use publicly disclosed
voluntary contributions in a fashion similar to funds raised by political action
committees. (An exemption would apply, as it does in current law, for candidate debates
and press coverage.)

This change would not limit in any way groups’ ability to communicate in a direct
targeted fashion with their own members or constituents.- Nor would it limit advertising
campaigns or the freedom of parties or independent groups to get their issue-oriented
messages out, What it would do is change the funding basis of campaigns that include
actual federal candidates to conform to other comparable election-related efforts. The
AFL-CIO or the Chamber of Commerce, the Christian Coalition or the Sierra Club, for
exampte, could run whatever ads it wanted, funded as it wished, whenever it wanted that
mentioned or referred to no specific candidate for office. It could run ads that mentioned
candidates or lawmakers in a similar fashion except during the ninety days before a
primary or general election, During the two ninety-day periods, ads could run that
mentioned a candidate or used the candidate’s likeness-- but those ads would have to be
funded in the same fashion as other independent expenditure campaigns-- in other words,
by publicly disclosed money raised on a voluntary basis by a political committee.

L¥P)
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3. Broadeast Bank. No campaign finance reform will be effective unless it
ensures adequate means for candidates and parties to get their messages across. A
positive and constructive campaign finance reform proposal will channel resources in the
most beneficial ways, empowering parties and candidates (including challengers) and
encouraging small individual contributions, while reroving as much as possible the
unfair advantages and subsidies available to independently wealthy, self-financed
candidates. At the same time, a constructive reform will try to encourage better debate
and deliberation in campaigns by encouraging more candidate-on-screen discourse. [n
that spirit we propose:

a. Creation of a “broadcast bank" consisting of minutes of television and radio
time on all broadcast outlets. Some time will be given ta political parties, allocared in
the same proportion as the public funding available for presidential campaigns. Other
time will be available to individual candidates, as described below. Each party will
decide how to allocate the time among its candidates. Such time can be used for ads,
provided that no message is less than sixty seconds, and the candidate must appear on
screen on television messages, and the candidate 's voice and identification used on radio
communications.

- b. Additional time will be available to candidates who raise above a threshold of
§25,000 in individual, in-state contributions of 3100 or less; for each subsequent such
contribution, candidates will receive a voucher for an equivalent amount of broadcast
rime,

¢. The broadcast bank can be financed in several ways. The first step is to make
a tradeoff the "“lowest unit rate” provision, which requires that broadcasters give
discounts thar average thirty percent on the adveriising time they sell political
candidates, will be repealed. In return, each broadcaster will be assessed a fee, in
dollars or minutes, on all advertising the broadcaster sells, with the revenues going to the
broadcast bank. In 1991, the National Association of Broadcasters itself suggested a
trade in which broadcasters, if freed from the burden of lowest unit rate, would provide
one minute of free time for each two minutes of paid time. The second step is to provide
additional revenues or broadcast minutes from one or more of a variety of options. One
approach would be to auction off whatever space the FCC determines is available in the
portion of the spectrum which includes public safety, channels 60 through 69, which is
soon to be broadened or enhanced by technological advances. A second is to take
advantage of a provision of the 1996 Telecommunications Act that requires broadcasters
to pay a fee for employment of any ancillary or supplementary portions of the digital
spectrum, with the fee set by the FCC and the funds to be placed in the U.S. Treasury;
Congress could direct or the FCC could require that the fee be paid in whole or part in
broadcast minutes for public purposes, or that the funds be set aside for the bank.

i@oos



12/17/96

19:09 Ve

d Candidates who want to purchase time outside of the broadcast bank system

" may do so. but must do so ar market rates (Towes! unit rates would no longer be

mandated for such time.}

4. Small Individual Coatributions. Over the past several years. campaigns for

' Congress have seen sharp changes in the nature of contributions. A shrinking share of

campaign resources have come from small donations from individuals, while steadily
increasing shares have come from both larger contributions ($500 to $1,000) and political
action committees. Of all the sources of private monies that go into our political
campaigns, the most desirable and least controversial is that contributed by in-state
individuals in small amounts. The more citizens are invoived in the campaign process,
the more stake they have in the political system; a small contribution is a positive way,
with no direct link to a legislative product, to enhance the political process.

One of the most significant goals of campaign finance reform, then, is to find
ways 10 encourage small individual contributions, especially in-state, and to encourage
candidates to raise more of their funds in this fashion. The key to doing so is:

a. Create a 100% tax credit for in-state contributions to federal candidates of
8100 or less. The credit would apply to the first $100 an individual gave to candidates--
in other words, 825 given to each of four candidates would result in a §100 credit. It
would not apply to large contributions; it would be phased out if an individual gave more
than $200 to the candidate.

b. Asin #3b above, add a large incentive to candidates to raise more of their -
resources from small individual in-state contributions by creating a matching voucher
system for broadcast time.

¢. Consider funding the tax credit for small contributions by assessing campaigns
a ten percent fee for large contributions (3500 or $1,000 or more.) Consider further the
tradeoff of raising the individual contribution limit of $1,000 to 32,500 or $3.000 to take
into account inflation in the two decades since it was instituted while simultaneously
assessing the fee for large contributions to pay for the tax credits.

5. Enforcement. The lack of strong enforcement of campaign laws has been a
serious problem in the past, but escalated sharply in 1996. The Federal Election
Commission is poorly and erratically funded, hampering its ability to gather information,
disseminate it in a timely fashion, and use it to investigate and act on complaints of
violations of the laws or regulations. The Commission’s structure, with six
commissioners, three of each major party, makes inevitable frequent deadlock along
partisan lines. Little if any penalty results from blatant violations of the campaign laws,
Elections are not overturned, and if there are subsequent financial penalties, they are
rarely commensurate with the severity of the violations and in any case are of little
importance if the violations made the difference between winning and losing. Candidates
and parties knowingly take advantage-- and never more openly than in 1996.

Boos
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It would be desirable to change the structure of the FEC, including changing the
selection of its membership. Given the Buckley decision and the attitudes of lawmakers
from both parties, major structural changes are probably not practical. But there are other
ways to create a more viable disclosure and enforcement regimen. We recommend:

a. Move from the current practice of voluntary electronic filing to a mandarory
one, with a de minimus threshold. :

b. Move from annual appropriations for the FEC to two-year or even longer-term
Sfunding, with a bipartisan mechanism in Congress to maintain adequate funding for the
commission. Congress should also consider an independent funding source for the FEC,
such as a modest filing fee for campaigns and related committees.

c. Allow for the possibility of private legal action where the FEC is unable 1o act
by virtie of a) deadlock or b) administrative time requirements where injunctive relief
would be necessary (a high standard requiring a showing of immediate, irreparable
harm.). Streamline the process for allegations of criminal violations, by creating more
shared procedures between the FEC and the Justice Department, and fast-tracking the
investigation from the FEC to Justice if any significant evidence of fraud exists.

d. Put into legislation a requirement that until a campaign has provided all the
requisite contributor information to the FEC, it cannot put a contribution into any
account other than an escrow account where the money cannot be spent. In turn, the
current ten-day maximum holding period on checks would have to be waived

e. Adopt a single eight-year term for Commissioners, with no holding over upon
expiration. Commissioners' terms should be staggered, so than no rwo terms expire in
* the same year. Congress should explore ways to strengthen the office of chairman,
including considering creating a new position of non-voting chairman and presiding
officer, as the Commission's Chief Administrator.

These reforms are not top-to-bottom comprehensive changes in the federal
campaign financing system. Comprehensive proposals do exist-- although they include
radically different approaches. But no comprehensive proposal is practical at the
moment, or could in fact “cure” the problems in the system once and for all. Nor would
any two of us agree on all or even most of the elements that might be included in a
comprehensive package. The changes we propose are doable and sensible, and if enacted,
would make a very positive difference in American campaigns.
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REMARKS PREPARED BY MICHAEL J. MALBIN

Professor of Political Science. SUNY/Aibany
Director of Legislative and Political Studies
Nelson A. Rockefeller Institute of Government (SUNY)
(518/443-5256  e-mail: m.matbin@aibany.edu}

For A
Press Conference on Campaign Finance Reform
Held at the American Enterprise [nstitute
Washington, DC
December 17, 1996

We come before you today as a bipartisan group to offer a new approach to campagn finance
reform.

The old strategy was based on two key assumptions.
(1) The first was that high spending is the most important problem in elections today.

(2) The second is that you can get rid of this spending by putting spending limits into the
law.

Beginning from these assumptions, the old approach to campaign finance reform has said that no
reform is a real reform unless it put limits on candidate spending.

[ don't believe that, | am speaking for myself here, but I believe that the three main goals of
campaign finance reform should be, first, to improve public accountability; second, to improve
the level of public debate; and, third, to do this within a basic framework that preserves the
freedoms that form the core of our liberal democracy.

[ want to speak fora minute about the first of these goals -- improving accountability. What do I
mean by this? Improving accountability means two things.

First, it means improving disclosure, and we do have recommendations for that.
Second -- and this really is the key point today -- it means that the system works better when

spending and campaigning is done by people whom the voters can hold accountable on election
day. That is, the system works better when spending is done by the candidates and parties.
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What we have learned from the past twenty years of campaign finance law -- twenty years of
presidential elections and gubernatonial elections -- is that when you try to put limits on
spending, you don't really put an end to the spending at all. What you really do is to drive the
spending away from the candidates. You drive the spending underground. And when the
spending is underground, the voters don't find about about it. Even worse, when they do find out
about it, the candidates throw up their hands and say, "Who me? Don't blame me. I didn't do it.
It was that other committee."

This kind of evasion is not what we want out of a campaign finance system, but it's what you get
when you put limits on spending by candidates.

Some people think you can fix the problem by changing the First Amendment.

You might be able to limit candidates by changing the First Amendnient. but you cannot limit
interest groups unless you are prepared to put what [ would consider to be extreme and disastrous
limits on speech.

We think we have a much better approach to cleaning up the system.

We think all contributions to political parties ought to be limited. There has to be an end to the
soft money cesspool that has become this generation's method for avoiding public accountability.

Then, once you have limited the money that goes into the parties and made the parties
accountable, we think the parties ought to be freed up to help their own candidates as much as
they want.

We know from all of the studies we have done that this will help competition. No part of the
system puts as high a proportion of its money into challengers as do the parties.

At least as important, though, is what this will mean for accountability. Once you do this, you
wiil dry up the incentives people now feel for making end runs around the system by setting up
all of those unaccountable outside spending groups.

I'll end by reminding you of the basic goal. The basic goal is not just to pass a law that makes
you feel good while you pass it. This should not be about feeling good or claiming credit.

The real goals ought to be to improve improve public deliberation, and to improve
accountability. '

This package will do both -- and it wili do it better than any other approach now being discussed.
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for straight talk December 17, 1996
COALITION

A Broadcast Time Bank for Political Candidates

As part of a package of campaign reforms, we propose the creation of a political
broadcast time bank. Its principal objectives are to reduce the cost of campaigns, to
distribute communication resources more equitably between challengers and incumbents;
to give parties and candidates the flexibility to respond to heavy advertising campaigns by
self-financed millionaires or outside groups; to strengthen political parties, and to enhance
accountability and discourse by promoting more candidate-on-screen communication,

This reform imposes a cost on broadcasters. At a time when the broadcast television
industry is poised to receive valuable new spectrum space on the public’s airwaves, we
believe it is appropriate to expand the industry’s public interest obligations. The proposal
outlined here sets forth the minimum burden that broadcasters should bear to meet that
obligation. At the end of this paper, we will list some additional funding options that
would enlarge the time bank and add to it value as an instrument of campaign reform.

The Creation of The Time Bank

Abolish the lowest unit rate provision, which since 1972 has required that broadcasters
and cable operators give breaks on the advertising time they sell political candidates.
Assess each broadcaster and cable station a surcharge of 50 percent on all political
advertising they sell at prevailing commercial rates. Apply these revenues to the creation
of a national political time bank. (The National Association of Broadcasters endorsed a
similar proposal in testimony before Congress in 1991).

The Allocation of Time

Distribute vouchers for time from this bank in two ways ~ to all qualifying candidates for
federal office, and to major (and qualifying minor) political parties, which can in tum
distribute their vouchers to their candidates.

One half of the vouchers will be distributed during the general election to all candidates
for the House and the Senate who attain a threshold of contributions from small donors in
their districts or states. Candidates can exchange some or all of their broadcast vouchers
for an equivalent value of franking vouchers. Senate candidates will be allotted more
vouchers than House candidates, on a formula pegged to their state’s population.

The other half of the vouchers will be allocated on an equal basis to the two major
parties, which will in turn be free to distribute the vouchers in any denomination to any
candidate for local, state or federal office. Congress will direct the FEC to promulgate
regulations concerning the award of broadcast vouchers on a proportional basis to
qualifying minor parties. :

Exacutive Director Paul Taylor m 5421 York Lane. Bethesda, MD 20814 @ phone 301-657-2642 # fax 301-657-1225
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The Market-Oriented Voucher System

Candidates will use the vouchers to “purchase” broadcast time at prevailing rates in each
media market. Broadcasters will cash in these vouchers at the time bank. This fungible
voucher system avoids the shortcomings of free time proposals that allocate time equally
to all candidates, or that extract time equally from all broadcasters. The weakness of the
first approach is that time is more valuable in some races than others, The inequity of the
second approach is that time is more costly in some markets than others. The voucher
system gives political parties the flexibility to distribute the broadcast time where it will
have the greatest impact — generally, in hotly-contested races. Likewise, it extracts the
time from broadcasters with marketplace equity -- those stations that profit more heavily
from political advertising pay more heavily into the time bank. But small stations pay less
into the fund than big stations do for each 30 second political spot they sell — because
small stations charge less for each spot. Finally, the voucher system sorts out the problem
of “urban glut” in political broadcast communication precisely the way the economic
marketplace handles it. Spot time in New York City will cost ten times more vouchers
than spot time Albuquerque.

The Format Requirement to Enhance Political Communication

Only the candidate may be on screen in all TV spots he or she makes in the time
allocated from the broadcast bank; only he or she may speak in the radio and TV spots.

This format requirement is designed to promote accountability in political
communication and civic engagement in electoral politics. It does not restrict the nght of
candidates to continue to advertise on television in whatever manner they please with the
private funds they will continue to raise. Nor will it eliminate “negative attacks.” These are
a legitimate part of politics. Rather, it is designed to use the public’s claim on ownership
of the airwaves to foster a television discourse during campaigns that favors words over
images, substance over sound-bites, fair comment over blind broadsides. As matters now
stand, the incentives are the other way around. The politician who pays for the typical
attack ad rarely appears in it. He prefers to hide behind the announcer’s sneering voice and
the screen’s distorting image. These ads are designed not to persuade his supporters to
vote for him, but do discourage his opponent’s supporters from voting at all. And they
work — political scientists estimate that campaigns heavy with attack ads shrink tumout by
five percent. The hope is that as more of the television discourse is conducted by the
candidates themselves, fewer citizens will be repulsed by campaigns and more will vote.

Background

This bank creates a communications “floor” for Senate and House candidates. A floor
generally works to the advantage of challengers, who tend to be under-funded and thus
have greater need for seed resources to get their message out. Meanwhile, eliminating the
lowest unit rate provision hurts the better-financed incumbent more, because he or she
spends more on paid political advertising. Thus, both ends of this exchange - creating a
time bank and eliminating lowest unit rate — work to level the electoral playing field.
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Challengers also stand to benefit from the allocation of broadcast vouchers to the
parties, because parties are the political institutions with the greatest stake in advancing
the prospects of challengers. Given their goal of maximizing the number of electoral
offices they win, parties will tend to allocate these vouchers disproportionately to
challengers who are under-funded but within competitive striking range. This further levels
the playing field.

To be sure, there will be circumstances when parties will be inclined to allocate vouchers
to incumbents - for example, to incumbents who are in tight races because they are targets
of self-financed millionaire challengers or of negative ad campaigns by independent
expenditure groups. This, too, levels the playing field and promotes equity.

This new bank of communication resources is intended to help parties remain robust
institutions and sources of political cohesion at a time when atomizing forces in the
political and media culture are inducing candidates to behave like independent contractors
and interest groups to behave like surrogate parties. These party broadcast vouchers are
also intended to replace party soft money. Unlike soft money, however, the vouchers will
not come from interested givers. And unlike soft money, the vouchers can be transferred
to the party’s candidates without violating the letter or spirit of the law.

Broadcast vouchers also should be made available on a proportional basis to minor
parties that achieve ballot position nationwide and reach other qualifying thresholds (for
example, national polling numbers above five percent in a presidential campaign). The
FEC should set appropriate thresholds, perhaps relying on recommendations from an
advisory body that would include representatives of major parties, minor parties, non-
partisan civic groups and the scholarly community.

Additional Public Interest Options

A 50 percent surcharge on political advertising will create a broadcast bank with an
estimated market value of $250 million per two-year election cycle. This savings to
candidates will be partly offset by the elimination of lowest unit rate, whose value is
variously estimated at $50 to $100 million per cycle. (The lowest unit rate provision has
proven cumbersome for broadcasters to administer and difficult for candidates to claim,
especially when candidates insist on purchasing expensive “non-preemptible” time in order
to guarantee their spots will reach their intended demographic targets.)

If Congress wants to further reduce campaign costs and enhance campaign discourse, it
can impose additional public interest obligations on broadcasters in a variety of ways.

1. Create the bank in the manner described above, but by imposing a surcharge of 75 or
100 percent on the political time that broadcasters sell.

2. In addition to a surcharge, impose a use fee for public interest purposes on
broadcasters awarded new spectrum space. Apply fees to a trust fund whose interest
would be dedicated, in part, to supporting a political time bank.

3. Inaddition to a surcharge, require that broadcasters who are awarded new spectrum
space allocate weekly blocks of prime time on their main audience-gathering channels
during the height of the campaign season for candidate discussions, debates, interviews
and town hall style meetings in a variety of lengths and formats.
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COALITION Background Briefing:

Digital Television and The Public Interest

The proposal to impose new public interest obligations on broadcasters to ease the cost of political
communication comes at a time when the industry is poised to receive new spectrum space in order to
facilitate its transition from analog to digital technology.

The brave new world of computer~driven televisions will enable broadcasters not only to deliver much
sharper pictures, but to transmit programming, data and other services on up to six channels for every one
license they now hold. Because of this multiplicity of potential uses, the value of the spectrum to be
handed over to broadcasters has been estimated at $30 to $70 billion,

In 1993, Congress for the first time authorized the Federal Communications Commission {o auction off
portions of the spectrum for non-broadcast uses, such as cellular telephones and peging systems. These
auctions have raised $19 billioa so far for the federal treasury.

In 1995 and 1996, some in Congress called for the new broadcast section of the spectrum also to be
auctioned, rather than given away in what then Senate Majority Leader Bob Dole called a “giant corporate
welfare program.” The auction poposal drew support from an unlikely alliance of left-of-center populists
(Consumer Federation of America, The Nation Magazine) and right-of-center free marketeers (The
Heritage Foundation; the editorial pages of The Wall Street Journal and Business Week;, New York Times
Columnist William Safire). '

The television industry easily beat back any move toward an auction, in part on the strength of television
ads that Sen. John McCain (R-Ariz.) denounced as “an absolutely false scare campaign ™ Despite these
and other heated charges, the auction issue received precious little news coverage, especially on television.
The Columbia Journalism Review observed in July that broadcast journalists had “failed ignominiously”
to report a story “in whose outcome TV networks and stations have a buge money interest.”

Journalists were not the only tribe wary of spectrum auctions. Speaker of the House Newt Gingrich
observed that “nobody” in Congress wants 1o “take on™ the broadcasters. When Rep. Bamney Frank (D-
Mass.) attached a broadcast spectrum auction amendment to an appropriations bill in June, it was defeated
on a 408-16 vote. .

The broadcast industry argued it should not be subject to spectrum auctions because it faces unique
obligations to serve the “public interest, comvenience and necessity” - the language of the 1934
Communications Act. '

However, over the years the broadcasters have fought to escape from the public interest standard,
arguing it impinges on their property rights as station owners and their First Amendment rights as
Journalists. Even though the Supreme Count has repeatedly upheld its constitutionality, the public interest
standard has lost testh in recent decades. It has been more than 20 years since any broadcaster has been
denied a license renewal for failing to serve the public interest, and core tenets such as the fairness
doctrine were scrapped during the deregulatory 1980s.

The imminent digital television revolution offers the prospect of reversing this trend. The Clinton
Administration has argued that it is more important to extract public interest obligation than dollars from
broadcasters seeking acoess to new spectrum space. “The service is new,” says FCC Chairman Reed
Hundt. “No patterns or practices are set. This is the right time and digital broadcast could be the right
place to stake out a claim for free and fair political debate.”

In the 1996 Telecommunications Bill, Congress directed that the new spectrum space be awarded to
incumbent broadcast license holders. The FCC is expected to do so by the middle of 1997. While the
commission couid act on its own to condition this new spectrum space on broadcaster contribution 10 a
time bank, political realities dictate that it will not take such a step without Congressional approval. With
key technological issues recently resolved, the broadcast industry is ready-and anxdous to move toward
digitization, If ever the industry can be enjoined to take on new public interest responsibilities, the early
months of 1997 appear to be ripest moment —~ for the industry will stil] be awaiting its windfall.

Execulive Director Paul Taylor ® 5421 Yerk Lane, Bethesda, MD 20814 ® pnone 301-657-2642 @ fax 3016571225
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Remarks by Becky Cain, President, League of Women Voters of the U.S.
On A New Consensus Approach To Campaign Finance Reform

This is a critical moment for campaign finance reform. Because of the recent
flagrant abuses of the campaign finance system, public sentiment in support of
reform 1s stronger now than it has been in twenty years. We believe there can be
no better tune than now, on the dirty heels of the 1996 campaign, to push for a
cleaner system.

While the Federal Election Commission reports show that the 1996 elections cost
more money than ever before, the real cost far exceeds what shows up on the
Federal Election Commission ledger — because this campaign was special.

This year we saw an explosion in the use of loopholes to get around election laws.
Millions of doilars of special interest money was used to influence the outcome of
the elections through the soft money, issue advocacy and independent expenditure
loopholes. Needless to say, none of this was lost on citizens. They see that they
are being shut out of a political system where small contributions are rendered
almost irrelevant.

The goals being talked about here today can help ensure that the situation does not
worsen -- as it surely will — in the next election.

We need to act now. We cannot afford another election like the one we just had —
an election drowning in soft money and poisoned by attack ads. We cannot afford
to have the integrity of the system continually undermined by the disastrous
combination of an impotent Federal Election Commuission and laws that allow
undisclosed millions to be funneled into campaigns.

For all these reasons, we cannot afford to delay reform.

The proposals put forward here will close the major loopholes in regulations on
soft money and issue advocacy, while improving enforcement: They apply a
tourniquet to the body politic in order to staunch the flow of pnivate, special
interest money into campaigns. At the same time, these proposals include a plan
to provide free airtime in order to improve the discourse of campaigns.

The 1996 election illustrated the flaws in the system. This election showed where
the hemorrhage is.

We saw how soft money has evolved into a tremendous loophole. The League
supports the original purpose of soft money -- to strengthen the grassroots
involvement through voter registration and get out the vote activities. Butit’s
grown into a loophole the size of Indonesia.

1780 M STREET, NW, WASHINGTON, DC 20036-4508
2024291965 Fax 2024290854
World Wide Web: hup:/ /www.lwy org/~lwviis/
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The 1996 election cycle saw Democrats raise one hundred and two million dollars in soft money -
an increase of two hundred and thirty-two percent. Not to be outdone, Republicans raised one
hundred and twenty-one million dollars — an increase of one hundred and sixry-six percent.

The 1996 campaign was drowning in soft dollars poured into national media campaigns that no
doubt alienated much of the political base that soft money is supposed to reach. This money had
no other purpose than to change the outcome of elections.

Issue advocacy has become, like soft money, another illicit funnel for private money into
congressional and presidential campaigns. The poorly drawn distinction between issue advocacy
and express advocacy has allowed unuons, corporations and other groups to spend unlimited funds
on thinly disguised electioneering.

In other words, corporations, labor unions and other groups are attempting to manipulate the
outcome of elections and getting off on a technicality. Only space aliens could sit through the
barrage of so-called issue ads last year and not see they were being told to vote for or against
candidate X. This proposal tightens the definition of 1ssue advocacy in a simple and cffective
manner.

Unless the mechanism for enforcing our election laws is strengthened, however, closing these
loopholes will be ineffectual. As the past two federal elections made abundantly clear, we need
common sense measures to improve enforcement. Another important goal addressed here is to
improve the discourse of campaigns. By offering free airtime to candidates, we can free our
political discourse from the thirty and fifteen second cells in which it is currently imprisoned.

The goals outlined here today are neither lofty nor Utopian. They are sensible, responsible and
achievable. They are doubly achievable because they would not disproportionately harm or help
either party.

We are again hearing proposals for a constitutional amendment. The advantage offered by this
proposal is that it closes loopholes and tightens the definition of issue advocacy while protecting
the First Amendment rights of groups and individuals to advocate for their beliefs and positions.

These goals are also consistent with the goals outlined by a group of citizens involved in a League
of Women Voters Education Fund project called “Money Plus Politics, People Change the
Equation. Citizens want a system where the politicians are responsive to voters not funders. They
want a system where the money being spent in elections 1s accountable. They want improved
discourse.

Admittedly, these reforms represent an incremental approach to reforming our campaign finance
system. We believe that more will need to be done. But, we need significant changes now.

After six thousand seven hundred and forty-two pages of testimony at hearings, one thousand and
sixty-three pages of committee reports, a hundred and thurteen votes and no progress over the last
ten years, citizens are fed up. The principles guiding new approach can help break the deadlock in
Congress.

On behalf of thousands of League members, we look forward to making that happen.
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when visitors needed to wear name tags, this was it. ... Here's
how some of the tags might have read: Mr. Jorge ’‘Gordito’
Cabrera, drug dealer. Dr. Joseph Douze, fugitive. Dr. Claude
Douze, loan deadbeat. Mr. Larry Hawkins, habitual sex harasser."

The cast of "notorious characters did not end there." The host,
atty Jerome "Jerry" Berlin, was indicted in ‘90 -- and later
acquitted -- on a federal conspiracy charge of bribing public

officials. One of the politicians "allegedly targeted" was then-
TN Sen.. Gore, "who, prosecutors stipulated, did not know of the
alleged plot." The event "shows the almost comic possibilities
that resulted from the Democratic National Committee pressing to
raise a record $120 million during this year’s presidential
election" (12/10).

MONEY TALKS: New FEC filings reveal how party money was
"channeled to interest groups that pushed for voter registration
or backed party positions in advertisements or direct mail

campaigns." In the final weeks of the election, voters in 150
CDs "were flooded with millions of pieces of mail and phone calls
from Americans for Tax Reform, an anti-tax group."™ Much of the

group’s "last-minute spending" was made possible by the RNC,
which gave it $4.6M. The RNC alsoc gave $650,000 to the Nat’l
Right to Life Cmte and $50,000 to a group backing a parental
rights initiative in CO. The FEC reports also showed the RNC
gave $5,000 to a legal defense fund for Rep. Wes Cooley (R-OR),
the embattled House member who has gince decided to retire. The
DNC reports showed several $10,000 donations to Native American
and African American voter-registration groups (Babcock, W. POST,
12/10).

SOFT MONEY: When Seagram & Sons decided this year to
renounce a voluntary 60-year ban on broadcast liquor advertising,
"it had done its best to ensure the backlash would be muted."

The Canadian company "paved the way" by giving nearly $1.6M to

the two major political parties in "soft money." Seagram
directed $950,000 to Dem Party cmtes, "making it the party’'s
largest single soft-money benefactor." It ranked fourth overall

in giving to GOPers, with $646,000. The top soft-money donor for
the year was tobacco company Phillip Morris, which gave nearly
$2.2M, 81% to GOPers. RJR Nabisco, another tobacco interest,
gave more than $1.5M, "the bulk of it alsc to Republicans." The
entertainment industry threw its money to the Dems. Walt Disney
Co. gave 85% of its $1M in soft money to Dems, and Dreamworks --
the Stephen Spielberg, David Geffen and Jeffery Katzenberg
company -- gave all of its $525,000 to Dems {(AP/RICHMOND TIMES-
DISPATCH, 12/10).
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December 13, 1996 g6 DEC 1374551

MEMORANDUM FOR THE PRESIDENT

FROM:  JOHN HILLEY (\*
BRUCE REED
PETER JACOBY
JIM WEBER

SUBJECT: CAMPAIGN FINANCE REFORM

As part of a strategy to make campaign finance reform a reality, we have met with key
Democratic Members of Congress, labor representatives, party representatives and a core
negotiating group from the outside reformers during the past several weeks.

From these meetings it has become clear that seven key issues must be addressed before a
Congressional and reform group consensus can be reached on legislation that we could
recommend for your support. These issues include: 1) limiting party independent expenditures;
2) curbing spending on issue advocacy; 3) banning “soft” money; 4) contribution limits for
individual PACs; 5) in-state and in-district fundraising proposals; 6) proposals to codify the
Supreme Court’s decision in Communications e erica v, Beck, and; 7) restrictions
on campaign contributions by non-citizens. In preparation for a meeting with you early next
week, please find below the background information on these key issues and a brief summary . of
our progress toward the resolution of each.

Limiting Party Independent Expenditures

Two issues have emerged as key to successfully passing campaign finance reform. The
first is limiting the ability of state and national parties to make independent expenditures on
‘behalf of their candidates for federal office. The second, discussed below, is limiting the ability
of parties and outside groups to impact federal races through issue advocacy activities. Both
issues are central to a fundamental concemn for all Members of Congress -- the inability to
accurately predict, and effectively respond to campaign spending by forces other than the
political opponent. Without a way to limit, or at least anticipate, the amount of spending by
outside groups and the opponent’s party, Members are reluctant to adopt a spending limits
regime (such as would be imposed by McCain-Feingold) that curbs their ability to respond to
such spending.

This past June in Colorado Republican Federal Campaign Committee v. Federal Election
Commission, the Supreme Court held that political parties may make independent expenditures
on behalf of their candidates as long as those expenditures are not made in coordination with the
candidate. The decision overturned an FEC rule which had held that party activities by their -
nature were coordinated with candidates and therefore could be constitutionally limited under the
Federal Election Campaign Act (FECA). The fallout from this ruling was felt almost
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immediately during the November elections. In several key races the Republican Senatorial
Campaign Committee made large independent expenditures which greatly exceeded the
contribution limits that would have been applicable if the FEC’s coordinated expenditures
standard had remained in place. Additionally, because these were independent expenditures
under FECA they could expressly advocate the election or defeat of a clearly identifiable
candidate. Finally, because FECA requires that independent expenditures be made with “hard”
money (i.e. money raised and disclosed under FECA’s contribution limits for individuals, PACs
and parties) Democratic party officials were unable to respond in kind given the party’s relative
“hard” money disadvantage.

Consequently one goal of reform legislation, shared by the FEC, reformers and
Democrats alike, is to broaden the definition of party coordination to limit the ability of parties to
undertake independent expenditures. Any effort to broaden the definition will be difficult,
however, because it must necessarily address the constitutional hurdles in the Colorado decision,
which require the FEC to establish actual coordination, rather than a presumption of
coordination, when parties act to impact Congressional races. Legislative language to achieve
this goal is currently being drafted.

Curbing Issues Advocacy Spending

As noted, Members of Congress, on both sides of the aisle, have become concerned about
the impact of spending by third parties on their races. This concern is especially acute with -
respect to issue advocacy spending. In Buckley v, Valeo, the Supreme Court’s 1976 landmark
. campaign finance decision, the Court held that the only independent expenditures that could be
disclosed and regulated under FECA were those used for communications that “expressly
advocate the election or defeat of a clearly identified candidate.” (This definition has since been
codified in FECA) In a footnote in Buckley the Court gave examples of words of express
advocacy, including “vote for,” “elect,” “support,” “cast your ballot for,” “Smith for Congress,”
“vote against,” “defeat” and “reject.” The Court created this narrow definition to draw a clear
distinction between “issue discussion” or issue advocacy which has strong First Amendment
protections, and the candidate-oriented speech which is the focus of campaign finance laws.

Since 1976, Federal courts have generally held that unless the magic Buckley
words are used in a political advertisement or activity, that activity is issue advocacy and
therefore cannot be regulated under FECA. Consequently independent groups such as labor
unions, the NRA, the Moral Majority, the Christian Coalition and others may use unlimited
contributions from wealthy individuals, corporate treasuries or dues-paying members to fund
issue advocacy campaigns during an election cycle. Perhaps the most publicized campaign of
this nature was the $35 million media campaign by the AFL-CIO earlier this year to highlight the
anti-family positions taken by Congressional Republicans. None of the union ads expressly
advocated the election or defeat of these Members and were therefore issue ads outside the scope
of FECA. Additionally, national and state party organizations may also run issue advocacy
campaigns paid for by “soft” money contributions which, as discussed in more detail below, are
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by. definition unlimited contributions from corporations, unions or individuals.

Reformers, Congressional Democrats, the FEC and reform-minded Republicans have all
indicated a desire to expand the definition of express advocacy to include both the magic words
test and a new test that would include campaign activities that, when taken as a whole, could
only be interpreted by a reasonable person as advocating the election or defeat of a clearly
identified candidate. This would have the effect of bringing a broader range of issue advocacy
activities under FECA, thereby limiting the impact of unlimited donations on elections. There is
little question, however, that current constitutional jurisprudence favors a narrow definition of
express advocacy and it will be a challenge to craft legislative language that expands the
definition in a constitutionally defensiblé manner. We, along with the Office of Legal Counsel at
the Department of Justice, are currently reviewing legislative language that purports to achieve
this goal.

Banning “Soft” Money

Every credible campaign finance reform initiative during the past several Congresses has
contained provisions to ban “soft” money. Soft money is a term used for funds that are raised by _
state and national parties for party building activities, GOTV efforts, state elections and voter
registration drives. Because soft money cannot be spent to directly benefit a federal candidate, it
is unregulated by FECA and therefore is not subject to the Act’s contribution limits or disclosure
requirements. This allows parties to raise soft money in unlimited amounts directly from unions,
corporate treasuries and wealthy individuals. Past reform efforts have generally sought to
ban national parties from raising and spending soft money while strictly limiting state soft money
spending to activities that would not influence a federal campaign.

Events during the November elections have renewed the interest of reformers in banning
soft money while causing Democratic party leaders to rethink their past support of ban
initiatives. The reformers’ renewed zeal stems from the unprecedented levels of soft money
raised and spent during this past cycle. Party leaders, however, argue that soft money, which was
used extensively by the party to fund issue advocacy campaigns in competitive races, helped
Democrats win in many races. Consequently, a resolution of this issue will hinge on an
acceptable compromise which provides parties with some sort of new benefit, such as free
television time or reduced mailing costs, to offset the loss of soft money resources.

We are currently reviewing legislative language banning soft money and have asked the
Democratic leadership for their input on potential offsetting benefits.

Contribution Limits for Individual PACs

Campaign finance reform efforts in the past, including last year’s McCain-Feingold
bipartisan campaign finance reform bill, have generally proposed to eliminate all PACs from
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federal election campaigns. It appears, however, that Senators McCain and Feingold will
concede that a PAC ban is unconstitutional and delete the ban from their reform proposal in the
new Congress. Instead, the Senators’ new proposal, which should be introduced on the first day
of the new session, will likely lower the contribution limits for individual PACs giving to a
federal candidate from the current $5,000 per election ($10,000 per cycle) to $1,000 per election
($2,000 per cycle). ’

Deéletion of the PAC ban is favored by both Congressional Democrats and Republicans,
However, in the House, where Members raise a high percentage of their contributions from
PACs, House Democrats and Republicans will likely oppose the new $1,000 contribution limit
-and insist on a significantly higher limit. The House Democratic leadership bill during the last
Congress included a $4,000 per election ($8,000 per cycle) limit while the House Republican
leadership bill lowered the current level to $2,500 per year. Early indications from House
Democrats are that they may accept a $6,000 per cycle limit, if a contributing PAC is allowed to -
give up to $5,000 in a primary election. In the Senate, individual PAC limits have been less
controversial since many Senators raise the bulk of their contributions from individuals.

The outside reform groups may accept the deletion of the PAC ban from the McCain-
Feingold legislation. It is unclear whether they will endorse a PAC limit higher than the $1,000
per election level being contemplated by Senators McCain and Feingold. Because we believe
that House passage of any campaign finance reform bill will hinge on preserving a substantial
portion of the current individual PAC contribution level, we have urged the outside groups to
support and uitimately persuade Senators McCain and Feingold to raise their proposed
contribution limit.

In the past, you have endorsed legislation banning PACs. If the McCain-Feingold
legislation does not contain a ban, it is our recommendation that you endorse a reduction in the
current $5,000 per election contribution level for individual PACs. We are researching the
impact of each likely reduction to determine exactly what the new limit shouid be.

In-State and In-District Fundraising

The McCain-Feingold reform legislation from last Congress required a candidate to raise
sixty percent of campaign funds in-state to qualify for the legislation’s benefits, such as free
television time. The measure also contained, however, a provision for small states which would
allow the sixty percent threshold to be met by showing that sixty percent of a candidate’s
campaign contributors resided in-state. While McCain-Feingold applied the in-state provision
exclusively to Senate races, House Democrats greatly fear any reform that would require them to
raise a majority of their funds either in-state or in-district. For their part, the outside reform
groups do not place either in-state or in-district requirements high on their agenda.
Consequently, we have asked House Democrats to consider whether an in-state requirement that
can be met by showing that either sixty percent of contributions were raised in-state or sixty
percent of contributors resided in-state would be acceptable.



Codifying the Supreme Court’s Beck Decision

In 1988 the Supreme Court decided a landmark labor law case involving the rights of
individual employees to limit a union’s use of membership fees and dues. In Communication
Workers of America v, Beck the Court held that a union may not, over the objections of dues-

paying nonmember employees, expend funds collected from them on activities unrelated to
collective bargaining activities. As a result of this decision, dues-paying nonmembers may
demand a pro-rated return of union dues and fees earmarked for political activity.

Since 1988, Congressional Republicans have pursued efforts to codify the Beck decision.
In doing so, however, Republicans have proposed extremely broad interpretations of the
Supreme Court’s decision, effectively seeking to gut organized labor’s participation in the
national electoral debate and disable internal union to member communications. The AFL-CIO
and its affiliates oppose “codification” of Beck, Congressional Democrats seem, ironically, less
energized. Many Hill Democrats appear willing to consider enacting a narrow codification.

Republicans are certain to press Beck issues in the upcoming congressional debate on
campaign reform. While Senate Democrats may well filibuster unreasonable Beck provisions,
the possibility exists that Republicans may be able to force through unacceptable Beck
provisions which they would trumpet as “reform.” Such a scenario could result in the choice of
either signing a distinctly anti-labor bill or risk being attacked as opposed to reform.

As aresult, we may consider whether to pre-empt the Republicans on Beck by including
a narrow “‘codification” as a part of bipartisan reform legislation.

Prohibiting Non-Citizens from Contributing to Federal Campaigns

During the closing weeks of the campaign you publicly stated your support for banning
federal campaign contributions from those who cannot vote. Banning non-citizen individuals
from federal campaign giving is relatively easy to implement and it has widespread support on
both sides of the Hill and on both sides of the aisle. A more difficult question, both from a
political perspective and as an implementation issue, is whether such a ban should apply to
corporate PAC donations by the U.S. subsidiaries of foreign corporations.

Such a ban will be strongly opposed by companies with U.S. subsidiaries who will fear a
diminution in their ability to petition the federal government. Additionally, determining which
company is beneficially owned by a foreign interest could prove difficult as a matter of law and
enforcement. We are currently reviewing legislative language which purports to ban federal
campaign contributions from both individuals and all foreign-owned entities.
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Vice President Gore
Leon Panetta
Erskine Bowles
Harold Ickes

Jack Quinn
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As partofa aidn finance reform a reality, we havey “\
met with key Democrati ongress, labor representatives, party '<

representatives and a core negotiating group from the outside reformers during the x
past several weeks.
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From these meetings it has become clear that seven key issues must be s
addressed before a Congressional and reform group consensus can be reached on } (
legislation that we could recommend for your support. These issues include: 1) K
limiting party independent expenditures; 2) curbing spending on issue advocacy; 3) ‘
banning “soft” money; 4) contribution limits for individual PACs; 5) in-state and
in-district fundraising proposals; 6) proposals to codify the Supreme Court’'s
decision in Communications Workers of America v. Beck, and; 7) restrictions on

- campaign contributions by non-citizens. In preparatlon for a meeting with yo
next week, please find below the backgroun e Key issues and a
brief summary of our progr ard the resolution of each. -

Limiting Pa ndependent Expenditures
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Two issues have emerged as key to successfully passing campaign finance +y oA
orm. The first is limiting the ability of state and national parties to make ¥
independent expenditures on behalf of their candidates for federal offices The - L. _
second, discussed below, is limiting the ability of parties and outside groups to € leso-
impact federal races through issue advocacy activities. Both issues are central to a
fundamental concern for all Members of Congress -- the inability to accurately

predict, and effectively respond to campaign spending by forces other than the

political opponent. Without a way to limit, or at least anticipate, the amount of

spending by outside groups and the opponent’s party, Members are reluctant to

adopt a spending limits regime (such as would be imposed by McCain-Feingold) that
curbs their ability to respond to such spending.

This past June in Colorado Republican Federal Campaign Committee v.
Federal Election Commission, the Supreme Court held that political parties may
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expenditures are not made in coordination with the candidate. The decision
overturned an FEC rule which had held that party activities by their nature were
coordinated with candidates and therefore could be constitutionally limited under
the Federal Election Campaign Act (FECA). The fallout from this ruling was felt
almost immediately during the November elections. In several key races the
Republican Senatorial Campaign Committee made large independent expenditures
which greatly exceeded the contribution limits that would have been applicable if
the FEC’s coordinated expenditures standard had remained in place. Additionally,
because these were independent expenditures under FECA they could expressly
advocate the election or defeat of a clearly identifiable candidate. Finally, because
FECA requires that independent expenditures be made with “hard” money {i.e.
money raised and disclosed under FECA’s contribution limits for individuals, PACs
and parties) Democratic party officials were unable to respond in kind given the
party’s relative “hard” money disadvantage.

Consequently one goal of reform legislation, shared by the FEC, reformers
and Democrats alike, is to broaden the definition of party coordination to limit the
ability-of parties to undertake independent expenditures. Legislative language to
achieve this goal is currently being drafted.

Curbing Issues Advocacy Spending

As noted, Members of Congress, on both sides of the aisle, have become
concerned about the impact of spending by third parties on their races. This
concern is especially. acute with respect to issue advocacy spending. In Buckley v.
Valeo, the Supreme Court’s 1976 landmark campaign finance decision, the Court
held that the only independent expenditures that could be disclosed and regulated
under FECA were those used for communications that “expressly advocate the
election or defeat of a clearly identified candidate.” (This definition has since been
codified in FECA) In a footnote in Buckley the Court gave examples of words of
express advocacy, including “vote for,” “elect,” “support,” “cast your ballot for,”
“Smith for Congress,” “vote against,” “defeat” and “reject.” The Court-treated
this narrow definition to draw a clear distinction between “issue discussion” or
issue advocacy which has strong First Amendment protections, and the
candidate-oriented speech which is the focus of campaign finance laws.

)

Since 1976, Federal courts have generally held that unless the magic Buckley
words are used in a political advertisement or activity, that activity is issue
advocacy and therefore cannot be regulated under FECA. Consequently
independent groups such as labor unions, the NRA, the Moral Majority, the
Christian Coalition and others may use unlimited contributions from wealthy
individuals, corporate treasuries or dues-paying members to fund issue advocacy
campaigns during an election cycle. Perhaps the most publicized campaign of this
nature was the $35 million media campaign by the AFL-CIO earlier this year to
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highlight the anti-family positions taken by Congressional Republicans. None of the
union ads expressly advocated the election or defeat of these Members and were
therefore issue ads outside the scope of FECA. Additionally, national and state
party organizations may also run issue advocacy campaigns paid for by “soft”
money contributions which, as discussed in more detail below, are by definition
unlimited contributions from corporations, unions or individuals.

Reformers, Congressional Democrats, the FEC and reform-minded
Republicans have all indicated a desire to expand the definition of express advocacy
to include both the magic words test and a new test that would include campaign
activities that, when taken as a whole, could only be interpreted by a reasonable
person as advocating the election or defeat of a clearly identified candidate. This
would have the effect of bringing a broader range of issue advocacy activities under
FECA, thereby limiting the impact of unlimited donations on elections. We are
currently reviewing legislative language that purports to achieve this goal.

Banning “Soft” Money

Every credible campaign finance reform initiative during the past several
Congresses has contained provisions to ban “soft” money. Soft money is a term
used for funds that are raised by state and national parties for party building
activities, GOTV efforts, state elections and voter registration drives. Because soft
money cannot be spent to directly benefit a federal candidate, it is unregulated by
FECA and therefore is not subject to the Act’s contribution limits or disclosure
requirements. This allows parties to raise soft money in unlimited amounts directly
from unions, corporate treasuries and wealthy individuals. Past reform efforts
have generally sought to ban national parties from raising and spending soft money
while strictly limiting state soft money spending to activities that would not
influence a federal campaign.

Events during the November elections have renewed the interest of reformers
in banning soft money while causing Democratic party leaders to rethini‘their past
support of ban initiatives. The reformers’ renewed zeal stems from the
unprecedented levels of soft money raised and spent during this past cycle. Party
leaders, however, argue that soft money, which was used extensively by the party
to fund issue advocacy campaigns in competitive races, helped Democrats win in
many races. Consequently, a resolution of this issue will hinge on an acceptable
compromise which provides parties with some sort of new benefit, such as free
television time or reduced mailing costs, to offset the loss of soft money resources.

We are currently reviewing legislative language banning soft money and have
asked the Democratic leadership for their input on potential offsetting benefits.

Contribution Limits for Individual PACs
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Campaign finance reform efforts in the past, including last year’'s
McCain-Feingold bipartisan campaign finance reform bill, have generally proposed to
eliminate all PACs from federal election campaigns. It appears, however, that
Senators McCain and Feingold will concede that a PAC ban is unconstitutional and
delete the ban from their reform proposal in the new Congress. Instead, the
Senators’ new proposal, which should be introduced on the first day of the new
session, will likely lower the contribution limits for individual PACs giving to a
federal candidate from the current $5,000 per election ($10,000 per cycle) to
$1,000 per election {$2,000 per cycle).

Deletion of the PAC ban is favored by both Congressional Democrats and
Republicans. However, in the House, where Members raise a high percentage of
their contributions from PACs, House Democrats and Republicans will likely oppose
the new $1,000 contribution limit and insist on a significantly higher limit. The
House Democratic leadership bill during the last Congress included a $4,000 per
election ($8,000 per cycle} limit while the House Republican leadership bill lowered
the current level to $2,500 per year. Early indications from House Democrats are
that they may accept a $6,000 per cycle limit, if a contributing PAC is allowed to
give up to $5,000 in a primary election. In the Senate, individual PAC limits have
been less controversial since many Senators raise the bulk of their contributions
from individuals.

The outside reform groups may accept the deletion of the PAC ban from the
McCain-Feingold legislation. It is unclear whether they will endorse a PAC limit
higher than the $1,000 per election level being contemplated by Senators McCain
and Feingold. Because we believe that House passage of any campaign finance
reform bill will hinge on preserving a substantial portion of the current individual
PAC contribution level, we have urged the outside groups to support and ultimately
persuade Senators McCain and Feingold to raise their proposed contribution limit.

In the past, you have endorsed legislation banning PACs. If the =
McCain-Feingold legislation does not contain a ban, it is our recommendation that
you endorse a reduction in the current $5,000 per election contribution level for
individual PACs. We are researching the impact of each likely reduction to
determine exactly what the new limit should be.

In-State and In-District Fundraising

The McCain-Feingold reform legislation from last Congress required a
candidate to raise sixty percent of campaign funds in-state to qualify for the
legislation’s benefits, such as free television time. The measure also contained,
however, a provision for small states which would allow the sixty percent threshold
to be met by showing that sixty percent of a candidate’s campaign contributors
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resided in-state. While McCain-Feingold applied the in-state provision exclusively to
Senate races, House Democrats greatly fear any reform that would require them to
raise a majority of their funds either in-state or in-district. For their part, the
outside reform groups do not place either in-state or in-district requirements high on
their agenda. Consequently, we have asked House Democrats to consider whether
an in-state requirement that can be met by showing that either sixty percent of
contributions were raised in-state or sixty percent of contributors resided in-state
would be acceptable.

Codifying the Supreme Court’s Beck Decision

in 1988 the Supreme Court decided a landmark labor law case involving the
limits on organized labor’s ability to compel individual employee membership, and
the rights of individual employees to limit a union’s use of membership fees and
dues. In Communication Workers of America v. Beck the Court held that a union
may not, over the objections of dues-paying nonmember employees, expend funds
collected from them on activities unrelated to collective bargaining activities. As a
result of this decision, dues-paying nonmembers may demand a pro -rated return of
union dues and fees earmarked for political activity.

Since 1988, Congressional Republicans have pursued efforts to codify the
Beck decision. In doing so, however, Republicans have proposed extremely broad
interpretations of the Supreme Court’s decision, effectively seeking to gut
organized labor’s participation in the national electoral debate and disable internal
union to member communications. The AFL-CIO and its affiliates oppose
“codification” of Beck. Congressional Democrats seem, ironically, less energized.
Many Hill Democrats appear willing to consider enacting a narrow codification.

Republicans are certain to press Beck issues in the upcoming congressional
debate on campaign reform. While Senate Democrats may well filibuster
unreasonable Beck provisions, the possibility exists that Republicans may be able to
force through unacceptable Beck provisions which they would trumpet as “reform.”
Such a scenario could result in the choice of either signing a distinctly anti-labor bill
or risk being attacked as opposed to reform.

As a result, we may consider whether to pre-empt the Republicans on Beck
by including a narrow “codification” as a part of bipartisan reform legislation.

Prohibiting Non-Citizens from Contributing to Federal Campaigns

During the closing weeks of the campaign you publicly stated your support
for banning federal campaign contributions from those who cannot vote. Banning
non-citizen individuals from federal campaign giving is relatively easy to implement
and it has widespread support on both sides of the Hill and on both sides of the
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aisle. A more difficult question, both from a political perspective and as an
implementation issue, is whether such a ban should apply to corporate PAC
donations by the U.S. subsidiaries of foreign corporations.

Such a ban will be strongly opposed by companies with U.S. subsidiaries
who will fear a diminution in their ability to petition the federal government.
Additionally, determining which company is beneficially owned by a foreign interest
could prove difficult as a matter of law and enforcement.

We are currently reviewing legislative Ianguage"Which purports to ban federal
campaign contributions from both individuals and all foreign-owned entities.

cc: Vice President Gore
Leon Panetta
Erskine Bowles
Harold ickes



Committee Type of Receipts Receipts | Disbursements

DNC Federal Individual $93,339,987 N/A

Receipts: Federal PAC $1,971,470 N/A

total hard: $108,168,849

total soft: $99,425 356 Non-Federal (Soft) $99,425 356 $95,416,455

Disbursements: :
Other (I transft tc. 12,85

‘otal hard: $102,819.817 er (loans, transfers, etc.) $12,857,392 N/A

total soft: $95,416,455 TOTAL $207,594,205 $198,236,272

DSCC Federal Individual $17,896,142 N/A

Receipts: Federal PAC Receipts $5,264,254 N/A

total hard: . $30,522,522

total soft: $14,070,404 Non-Federal (Soft) $14,070,404 $13,896,970

B)itszlll)l;;srgr:nenm3530,395,405 Other (loans, transters, etc.) $7,362,126 N/A

total soft: $13,896,970 TOTAL $44,592,926 $44,292,375

DCCC Federal Individual $16,091,009 N/A

Receipts: Federal PAC $5,254,628 N/A

total hard: $26,296,924

total soft: $10,913,256 Non-Federal (Soft) $10,913,256 $10,294,427

Disbursements:

: Other (I , transfers, etc. 4,951,287

total hard: $25.120,530 er (loans, transfers, etc.) $ N/A

total soft: $10,294,427 TOTAL $37,210,180 $35,414,957

TOTAL DEMOCRATIC NON-FEDERAL (SOFT)

$124,409,016

$119,607,852

TOTAL DEMOCRATIC FEDERAL

$164,968,295

$158,335,752

TOTAL

$289,377,311

$277,943,604

Source: Federal Election Commission [through 11/25/96]




TOTAL

Committee Type of Receipts Receipts | Disbursements
RNC Federal Individual $149,704,639 N/A
Receipts: Federal PAC $679,916 N/A
total hard: $187,193,833
total soft: $110,335,869 Non-Federal (Soft) $110,335,869 $110,687,507
Disbursements: )
QOther (loans, transfers, etc. 36,809,278 N/A
total hard:  $187,473 449 er (loans, transfers, etc.) $
total soft: $110,687,507 TOTAL $297,529,702 $110,687,507
NRSC Federal Individual $50,472,096 N/A
Receipts: Federal PAC Receipts $3,297 814 N/A
total hard: $62.369,431
total soft: $26,700,877 Non-Federal (Soft) $26,700,877 $25,647,178
Disbursements: Other (loans, transfers, etc.) $8,599,52] N/A
total hard: 363,544,284
total soft:  $25,647,178 TOTAL $89,070,308 $89,191,462
NRCC Federal Individual $60,921,488 N/A
Receipts: Federal PAC $7,923 418 N/A
total hard: 375,691,515
total soft: $17,426,143 Non-Federal (Soft) 517,426,143 $17,750,383
Disbursements:
Other (! , transfers, etc. $6,846,609 N/A
total hard:  $76,862,680 er (loans, transfers, etc.)
total soft: $17,750,383 TOTAL $93,117,658 394,613,063
TOTAL REPUBLICAN NON-FEDERAL (SOFT) $154,462,889 $154,085,068
TOTAL REPUBLICAN FEDERAL $325,254,779 $327,880,413
$479,717,668 $481,965,481

Source: Federal Election Commission [through 11/25/96}
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~ Last Year's McCain Feingold Bill

+ Voluntary IeX|bIe Spending
Limits

‘¢ Incentives to Participate -- broadcast
discounts/free time, subsidized mailings

¢ Eliminate "soft" money

«» PAC Ban with $1,000 per election fallback
» Limits on out-of-state contributions

+ End "bundling”

+« Enhance FEC enforcement



Administration Supported
Additior hanges

m Possible F orelgn Prowsmns
» Ban contributions from non-citizens

Ban contributions from U.S. subsidiaries of
foreign-owned corporations |



Administration Supported
Additio hanges

m "|ssue” Advocacy W|th|n a campaign
context

e More robust concept of "express advocacy"”
expenditures. This would bring more
campaign-related expenditures under FECA
thereby requiring disclosure and prohibiting
use of corporate or union treasury money.



Administration Supported
Additions and Changes

Independent Expenditures

¢ Return party spending to pre-Colorado
status through a more robust definition of
"coordinated expenditures” limiting ability
of party committees to move money into
individual races. - | -




Congressional Democrats’
Concerns

m PAC Ban/ Indwnl PAC Contribution
Limits

m In-state and in-district limits on individual
contributions

Bundling/EMILY’s List
Elimination of "soft" money




Reform Groups

Common Cause

e Possible move away from overall spending

limits. To be replaced by spending limits on
categories of spending:

» PAC's
» Personal Wealth
» Individual contributions limits |



Reform Group
Approaches/Problems

Ornstein Group
Complete Abandonment of Spending Limits
¢ Enhanced Role for Party Committees

+ Acceptance of Colorado -- Party
Committees allowed to move unlimited
(hard) dollars into races.

+ Increase contribution limits to Party
Committees

+ Party Committee control of TV "bank™
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Research underway on impact of various
approaches

Comprehensive Legislation Factors
Direction of the bipartisan/reform coalition
Critical role of spending limits

e Likelihood of inclusion of meaningful
incentives (broadcast time, tax credits for
small individual contributions)



S s e e e

e Small hill -- foreign piece, express
advocacy, soft money ban. Small hills can
grow into big bills (e.g. addition of
unwanted Beck provision).

Unilateral action -- foreign piece, temporary
soft dollar ban

¢ Constitutional Amendment
¢ Bipartisan Commission
e Broad-based electoral reform




Receipts

Committee Type of Receipts Disbursements
DNC Federal Individual $93,339,987 N/A
Receipts: Federal PAC $1,971,470 N/A
total hard: $108,168,849

total soft: $99 425356 Non-Federal (Soft) $99 425356 $95.416,455
Disbursements: Other (loans, transfers, etc.) $12,857,392 N/A
total hard: $102,819,817

total soft: $95,416,455 TOTAL $207,594,205 $198,236,272
DSCC Federal Individual $17,896,142 N/A
Receipts: Federal PAC Receipts $5,264,254 N/A
total hard: . 330,522,522 _ 7

total soft: $14,070,404 Non-Federal (Soft) $14,070,404 $13,896,970
Disbursements: Other (loans, transfers, etc.) $7,362,126 N/A
total hard: $30,395,405

total soft: $13,896,970 TOTAL $44,592.926 $44,292,375
DCCC Federal Individual $16,091,009 N/A
Receipts: Federal PAC $5,254,628 N/A
total hard: $26,296,924

total soft: $10,913,256 Non-Federal (Soft) 510,913,256 $10,294 427
Disbursements: Other (loans, transfers, etc.) $4,951,287 N/A
total hard: $25,120,530

total soft; $10,294 427 TOTAL $37,210,180 $35,414,957
TOTAL DEMOCRATIC NON-FEDERAL (SOFT) $124,409,016 $119,607,852

TOTAL DEMOCRATIC FEDERAL

$164,968,295

$158,335,752

TOTAL

$289,377,311

$277,943,604

Source: Federal Election Commission [through 11/25/96]




Committee Type of Receipts Receipts | Disbursements
RNC Federal Individual $149,704,639 N/A
Receipts: Federal PAC $679,916 N/A
total hard: $187,193,833

total soft: $110.335.869 Non-Federal (SOft) $110,335,869 $1 10,687,507
Disbursements: Other (loans, transfers, etc.) $36,809,278 N/A
total hard: $187,473,449

total soft: $110,687,507 TOTAL $297,529,702 $110,687,507
NRSC Federal Individual $50,472,096 N/A
Receipts: Federal PAC Receipts $3,297,814 N/A
total hard: $62,369,431 '

total soft: $26,700,877 Non-Federal (Soft) $26,700,877 $25,647,178
Disbursements: Other (loans, trahsfers, etc.) $8,599,521 - N/A
total hard: $63,544,284

total soft: $25.647,178 TOTAL $89,070,308 $89,191,462
NRCC Federal Individual $60,921,488 N/A
Receipts: Federal PAC $7,923,418 N/A
total hard: $75,691,515

total soft: $17,426,143 Non-Federal (Soft) $17,426,143 317,750,383
Disbursements: Other (loans, transfers, etc.) $6,846,609 N/A
total hard: 376,862,680

total soft: $17,750,383 TOTAL $93,117,658 $94,613,063

TOTAL REPUBLICAN NON-FEDERAL (SOFT)

$154,462,889

$154,085,068

TOTAL REPUBLICAN FEDERAL

$325,254,779

$327,880,413

TOTAL

$479,717,668

$481,965,481

Source: Federal Election Commission [through 11/25/96]
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Last Year's McCain Feingold Bill

« Voluntary 4' Spending
Limits

¢ Incentives to Participate -- broadcast
discounts/free time, subsidized mailings

» Eliminate "soft" money
PAC Ban with $1,000 per election fallback
Limits on out-of-state contributions

+ End "bundling”
< Enhance FEC enforcement



Administration Supported

Additi or hanges

w Possible F orelgn Provnsnons
» Ban contributions from non-citizens

¢ Ban contributions from U.S. subsidiaries of
foreign-owned corporations



Administration Supported
Additio hanges

s "|ssue” Advocacy W|th|n a campaign
context

e More robust concept of express advocacy”
expenditures. This would bring more
campaign-related expenditures under FECA
thereby requiring disclosure and prohibiting
use of corporate or union treasury money.



Administration Supported

Independent Expenditures

"o Return party spending to pre-Colorado
status through a more robust definition of
“"coordinated expenditures” limiting ability
of party committees to move money into
individual races. | |




Congressional Democrats’
Concerns

= PAC Ban/ Indmdual PAC Contribution
Limits

m [n-state and in-district limits on individual
contributions

Bundling/EMILY's List
Elimination of "soft" money



Reform Groups
Approaches/Problems

Common Cause

Possible move away from overall spending
limits. To be replaced by spending limits on
categories of spending:

» PAC's
» Personal Wealth
» Individual contributions limits



Reform Group

Ornstein Group
¢ Complete Abandonment of Spending Limits
Enhanced Role for Party Committees

+ Acceptance of Colorado -- Party
Commiittees allowed to move unlimited
(hard) dollars into races.

» Increase contribution limits to Party
Committees

+ Party Committee control of TV "bank"




Issues

‘= Research underway on impact of various
approaches

Comprehensive Legislation Factors
Direction of the bipartisan/reform coalition
Critical role of spending limits

Likelihood of inclusion of meaningful
incentives (broadcast time, tax credits for
small individual contributions)



S s
R e

e Small bill -- foreign piece, express
advocacy, soft money ban. Small bills can
grow into big bills (e.g. addition of
unwanted Beck provision).

~ e Unilateral action -- foreign piece, temporary
soft dollar ban

¢ Constitutional Amendment
¢ Bipartisan Commission
¢ Broad-based electoral reform




What Can Be Done Now
2 Require disclosure of express advocacy expenditures
] Prohibit corporations and unions from expending general
treasury funds for express advocacy
* Place limits on coordinated expenditures
* Place overall limit on individual campaign-related giving
What Cannot Be Done Now
+ Limit "truly" independent expenditures
. Regulate issue advocacy
What We Want to Do
* Widen the boundaries of the "can do" categories to the maximum
extent possible
2 Challenge the assumptions that have produced the "cannot be
' done" categories
Tools
* Required analysis 1is compelling state interest/narrowly
tailored means
3 Buckley recognizes compelling interests in
- preventing corruption and its appearance in the electoral
process
- providing voter information regarding support for a
candidate
* Austin et. al. recognize compelling interest in
- preventing the distorting and corrosive effect of
accumulations of wealth in the state-created corporate
form on the electoral process
¢ Possible additional compelling interests

- understanding "access" to be an element of quid prc quo
corruption

- preventing corruption and its appearance in the
legislative process (time spent fund raising, giving ear
to monied interests, creating perception of process out
of touch)
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December 13, 1996

MEMORANDUM FOR THE PRESIDENT
FROM: JOHN HILLEY Q\%\-
BRUCE REED
PETER JACOBY
JIM WEBER

SUBJECT: CAMPAIGN FINANCE REFORM

As part of a strategy to make campaign finance reform a reality, we have met with key
Democratic Members of Congress, labor representatives, party representatives and a core
negotiating group from the outside reformers during the past several weeks.

From these meetings it has become clear that seven key issues must be addressed before a
Congressional and reform group consensus can be reached on legislation that we could
recommend for your support. These issues include: 1) limiting party independent expenditures;
2) curbing spending on issue advocacy; 3) banning “soft” money; 4) contribution limits for
individual PACs; 5) in-state and in-district fundraising proposals; 6) proposals to codify the
Supreme Court’s decision in Communications Workers of America v. Beck, and; 7) restrictions
on campaign contributions by non-citizens. In preparation for a meeting with you early next
week, please find below the background information on these key issues and a brief summary of -
our progress toward the resolution of each.

Limiting Party Independent E;xpenditures

Two issues have emerged as key to successfully passing campaign finance reform. The
first is limiting the ability of state and national parties to make independent expenditures on
behalf of their candidates for federal office. The second, discussed below, is limiting the ability
of parties and outside groups to impact federal races through issue advocacy activities. Both
issues are central to a fundamental concern for all Members of Congress -- the inability to
accurately predict, and effectively respond to campaign spending by forces other than the
political opponent. Without a way to limit, or at least anticipate, the amount of spending by
outside groups and the opponent’s party, Members are reluctant to adopt a spending limits
regime (such as would be imposed by McCain-Feingold) that curbs their ability to respond to
such spending.

This past June in Colorado Republican Federal Campaign Committee v, Federal Election
Commjission, the Supreme Court held that political parties may make independent expenditures

on behalf of their candidates as long as those expenditures are not made in coordination with the
candidate. The decision overturned an FEC rule which had held that party activities by their
nature were coordinated with candidates and therefore could be constitutionally limited under the
Federal Election Campaign Act (FECA). The fallout from this ruling was felt almost
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immediately during the November elections. In several key races the Republican Senatorial
Campaign Committee made large independent expenditures which greatly exceeded the
contribution limits that would have been applicable if the FEC’s coordinated expenditures
standard had remained in place. Additionally, because these were independent expenditures
under FECA they could expressly advocate the election or defeat of a clearly identifiable
candidate. Finally, because FECA requires that independent expenditures be made with “hard”
money (i.e. money raised and disclosed under FECA’s contribution limits for individuals, PACs
and parties) Democratic party officials were unable to respond in kind given the party’s relative
“hard” money disadvantage.

Consequently one goal of reform legislation, shared by the FEC, reformers and
Democrats alike, is to broaden the definition of party coordination to limit the ability of parties to
undertake independent expenditures. Any effort to broaden the definition will be difficult,
however, because it must necessarily address the constitutional hurdles in the Colorado decision,
which require the FEC to establish actual coordination, rather than a presumption of
coordination, when parties act to impact Congressional races. Legislative language to achieve
this goal is currently being drafted.

Curbing Issues Advocacy Spending

As noted, Members of Congress, on both sides of the aisle, have become concerned about
the impact of spending by third parties on their races. This concern is especially acute with
respect to issue advocacy spending. In Buckley v, Valeo, the Supreme Court’s 1976 landmark
campaign finance decision, the Court held that the only independent expenditures that could be
disclosed and regulated under FECA were those used for communications that “expressly
advocate the election or defeat of a clearly identified candidate.” (This definition has since been
codified in FECA) In a footnote in Buckley the Court gave examples of words of express
advocacy, including “vote for,” “elect,” “support,” “cast your ballot for,” “Smith for Congress,”
“vote against,” “defeat” and “reject.” The Court created this narrow definition to draw a clear
distinction between “issue discussion” or issue advocacy which has strong First Amendment
protections, and the candidate-oriented speech which is the focus of campaign finance laws.

Since 1976, Federal courts have generally held that unless the magic Buckley
words are used in a political advertisement or activity, that activity is issue advocacy and
therefore cannot be regulated under FECA. Consequently independent groups such as labor
unions, the NRA, the Moral Majority, the Christian Coalition and others may use unlimited
contributions from wealthy individuals, corporate treasuries or dues-paying members to fund
issue advocacy campaigns during an election cycle. Perhaps the most publicized campaign of
this nature was the $35 million media campaign by the AFL-CIO earlier this year to highlight the
anti-family positions taken by Congressional Republicans. None of the union ads expressly
advocated the election or defeat of these Members and were therefore issue ads outside the scope
of FECA. Additionally, national and state party organizations may also run issue advocacy
campaigns paid for by “soft” money contributions which, as discussed in more detail below, are
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by definition unlimited contributions from corporations, unions or individuals.

Reformers, Congressional Democrats, the FEC and reform-minded Republicans have all
indicated a desire to expand the definition of express advocacy to include both the magic words
test and a new test that would include campaign activities that, when taken as a whole, could
only be interpreted by a reasonable person as advocating the election or defeat of a clearly
identified candidate. This would have the effect of bringing a broader range of issue advocacy
activities under FECA, thereby limiting the impact of unlimited donations on elections. There is
little question, however, that current constitutional jurisprudence favors a narrow definition of
express advocacy and it will be a challenge to craft legislative language that expands the
definition in a constitutionally defensible manner. We, along with the Office of Legal Counsel at
the Department of Justice, are currently reviewing legislative language that purports to achieve
this goal.

Banning “Soft” Money

Every credible campaign finance reform initiative during the past several Congresses has
contained provisions to ban “soft” money. Soft money is a term used for funds that are raised by
state and national parties for party building activities, GOTV efforts, state elections and voter
registration drives. Because soft money cannot be spent to directly benefit a federal candidate, it
is unregulated by FECA and therefore is not subject to the Act’s contribution limits or disclosure
requirements. This allows parties to raise soft money in unlimited amounts directly from unions,
corporate treasuries and wealthy individuals. Past reform efforts have generally sought to
ban national parties from raising and spending soft money while strictly limiting state soft money
spending to activities that would not influence a federal campaign. -

Events during the November elections have renewed the interest of reformers in banning
soft money while causing Democratic party leaders to rethink their past support of ban
initiatives. The reformers’ renewed zeal stems from the unprecedented levels of soft money
raised and spent during this past cycle. Party leaders, however, argue that soft money, which was
used extensively by the party to fund issue advocacy campaigns in competitive races, helped
- Democrats win in many races. Consequently, a resolution of this issue will hinge on an
acceptable compromise which provides parties with some sort of new benefit, such as free
.television time or reduced mailing costs, to offset the loss of soft money resources.

We are currently reviewing legislative language banning soft money and have asked the
Democratic leadership for their input on potential offsetting benefits.

Contribution Limits for Individual PACs

Campaign finance reform efforts in the past, including last year’s McCain-Feingold
bipartisan campaign finance reform bill, have generally proposed to eliminate all PACs from
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federal election campaigns. It appears, however, that Senators McCain and Feingold will
concede that a PAC ban is unconstitutional and delete the ban from their reform proposal in the
new Congress. Instead, the Senators’ new proposal, which should be introduced on the first day
of the new session, will likely lower the contribution limits for individual PACs giving to a
federal candidate from the current $5,000 per election ($10,000 per cycle) to $1,000 per election
($2,000 per cycle). '

Deletion of the PAC ban is favored by both Congressional Democrats and Republicans.
However, in the House, where Members raise a high percentage of their contributions from
PACs, House Democrats and Republicans will likely oppose the new $1,000 contribution limit
and insist on a significantly higher limit. The House Democratic leadership bill during the last
Congress included a $4,000 per election ($8,000 per cycle) limit while the House Republican
leadership bill lowered the current level to $2,500 per year. Early indications from House
Democrats are that they may accept a $6,000 per cycle limit, if a contributing PAC is allowed to
give up to $5,000 in a primary election. In the Senate, individual PAC limits have been less
controversial since many Senators raise the bulk of their contributions from individuals.

The outside reform groups may accept the deletion of the PAC ban from the McCain-
Feingold legislation. It is unclear whether they will endorse a PAC limit higher than the $1,000
per election level being contemplated by Senators McCain and Feingold. Because we believe
that House passage of any campaign finance reform bill will hinge on preserving a substantial
portion of the current individual PAC contribution level, we have urged the outside groups to
support and ultimately persuade Senators McCain and Feingold to raise their proposed
contribution limit.

In the past, you have endorsed legislation banning PACs. If the McCain-Feingold
legislation does not contain a ban, it is our recommendation that you endorse a reduction in the
current $5,000 per election contribution level for individual PACs. We are researching the
impact of each likely reduction to determine exactly what the new limit should be.

-l

In-State and In-District Fundraising

The McCain-Feingold reform legislation from last Congress required a candidate to raise
sixty percent of campaign funds in-state to qualify for the legislation’s benefits, such as free
television time. The measure also contained, however, a provision for small states which would
allow the sixty percent threshold to be met by showing that sixty percent of a candidate’s
campaign contributors resided in-state. While McCain-Feingold applied the in-state proviston
exclusively to Senate races, House Democrats greatly fear any reform that would require them to
raise a majority of their funds either in-state or in-district. For their part, the outside reform
groups do not place either in-state or in-district requirements high on their agenda.
Consequently, we have asked House Democrats to consider whether an in-state requirement that
can be met by showing that either sixty percent of contributions were raised in-state or sixty
percent of contributors resided in-state would be acceptable.



Codifying the Supreme Court’s Beck Decision

In 1988 the Supreme Court decided a landmark labor law case involving the rights of
individual employees to limit a union’s use of membership fees and dues. In Communication
Workers o erica v. Beck the Court held that a union may not, over the objections of dues-
paying nonmember employees, expend funds collected from them on activities unrelated to
collective bargaining activities. As a result of this decision, dues-paying nonmembers may
demand a pro-rated return of union dues and fees earmarked for political activity.

Since 1988, Congressional Republicans have pursued efforts to codify the Beck decision,
In doing so, however, Republicans have proposed extremely broad interpretations of the
Supreme Court’s decision, effectively seeking to gut organized labor’s participation in the
national electoral debate and disable internal union to member communications. The AFL-CIO
and its affiliates oppose “codification” of Beck. Congressional Democrats seem, ironically, less
energized. Many Hill Democrats appear willing to consider enacting a narrow codification.

Republicans are certain to press Beck issues in the upcoming congressional debate on
campaign reform. While Senate Democrats may well filibuster unreasonable Beck provisions,
the possibility exists that Republicans may be able to force through unacceptable Beck
provisions which they would trumpet as “reform.” Such a scenario could result in the choice of
either signing a distinctly anti-labor bill or risk being attacked as opposed to reform.

As aresult, we may consider whether to pre-empt the Republicans on Beck by including
a narrow “codification” as a part of bipartisan reform legislation.

Prohibiting Non-Citizens from Contributing to Federal Campaigns

During the closing weeks of the campaign you publicly stated your support for banning
federal campaign contributions from those who cannot vote. Banning non-citizen individuals
from federal campaign giving is relatively easy to implement and it has widespread support on
both sides of the Hill and on both sides of the aisle. A more difficult question, both from a
political perspective and as an implementation issue, is whether such a ban should apply to
corporate PAC donations by the U.S. subsidiaries of foreign corporations.

Such a ban will be strongly opposed by companies with U.S. subsidiaries who will fear a
diminution in their ability to petition the federal government. Additionally, determining which
company is beneficially owned by a foreign interest could prove difficult as a matter of law and
enforcement. We are currently reviewing legislative language which purports to ban federal
campaign contributions from both individuals and all foreign-owned entities.



CC:

Vice President Gore
Leon Panetta
Erskine Bowles
Harold Ickes

Jack Quinn
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December 13, 1996

MEMORANDUM FOR THE PRESIDENT

FROM: JOHN HILLEY
PETER JACOBY
JIM WEBER

SUBJECT: CAMPAIGN FINANCE REFORM

As part of a strategy to make campaign finance reform a reality, we have
met with key Democratic Members of Congress, labor representatives, party
representatives and a core negotiating group from the outside reformers during the
past several weeks.

] From these meetings it has become clear that seven key issues must be
addressed before a Congressional and reform group consensus can be reached on
legislation that we could recommend for your support. These issues include: 1)
limiting party independent expenditures; 2} curbing spending on issue advocacy; 3)
banning “soft” money; 4) contribution limits for individual PACs; 5) in-state and
in-district fundraising proposals; 6) proposals to codify the Supreme Court’s
decision in Communications Workers of America v. Beck, and; 7) restrictions on
campaign contributions by non-citizens. In preparation for a meeting with you early

next week, please find below the background information on these key issues and a

brief summary of our progress toward the resolution of each.
Limiting Party Independent Expenditures

Two issues have emerged as key to successfully passing campaign finance
reform. The first is limiting the ability of state and national parties to make
independent expenditures on behalf of their candidates for federal office. The -
second, discussed below, is limiting the ability of parties and outside groups to
impact federal races through issue advocacy activities. Both issues are central to a
fundamental concern for all Members of Congress -- the inability to accurately
predict, and effectively respond to campaign spending by forces other than the
political opponent. Without a way to limit, or at least anticipate, the amount of
spending by outside groups and the opponent’s party, Members are reluctant to
adopt a spending limits regime (such as would be imposed by McCain-Feingold) that
curbs their ability to respond to such spending.

This past June in Colorado Republican Federal Campaign Committee v.
Federal Election Commission, the Supreme Court held that political parties may
make independent expenditures on behalf of their candidates as long as those
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expenditures are not made in coordination with the candidate. The decision
overturned an FEC rule which had held that party activities by their nature were
coordinated with candidates and therefore could be constitutionally limited under
the Federal Election Campaign Act (FECA). The fallout from this ruling was felt
almost immediately during the November elections. In several key races the
Republican Senatorial Campaign Committee made large independent expenditures
which greatly exceeded the contribution limits that would have been applicable if
the FEC’s coordinated expenditures standard had remained in place. Additionally,
because these were independent expenditures under FECA they could expressly
advocate the election or defeat of a clearly identifiable candidate. Finally, because
FECA requires that independent expenditures be made with “hard” money (i.e.
money raised and disclosed under FECA's contribution limits for individuals, PACs
and parties) Democratic party officials were unable to respond in kind given the
party’s relative “hard” money disadvantage.

Consequently one goal of reform legislation, shared by the FEC, reformers
and Democrats alike, is to broaden the definition of party coordination to limit the
ability of parties to undertake independent expenditures. Legislative language to
achieve this goal is currently being drafted.

Curbing Issues Advocacy Spending

As noted, Members of Congress, on both sides of the aisle, have become
concerned about the impact of spending by third parties on their races. This
concern is especially acute with respect to issue advocacy spending. In Buckley v.
Valeo, the Supreme Court’s 1976 landmark campaign finance decision, the Court
held that the only independent expenditures that could be disclosed and regulated
under FECA were those used for communications that “expressly advocate the
election or defeat of a clearly identified candidate.” (This definition has since been
codified in FECA) In a footnote in Buckley the Court gave examples of words of
express advocacy, including “vote for,” “elect,” “support,” “cast your ballot for,”
“Smith for Congress,” “vote against,” “defeat” and “reject.” The Court created
this narrow definition to draw a clear distinction between “issue discussion” or
issue advocacy which has strong First Amendment protections, and the
candidate-oriented speech which is the focus of campaign finance laws.

L n u

Since 1976, Federal courts have generally held that unless the magic Buckley
words are used in a political advertisement or activity, that activity is issue
advocacy and therefore cannot be regulated under FECA. Consequently
independent groups such as labor unions, the NRA, the Moral Majority, the
Christian Coalition and others may use unlimited contributions from wealthy
individuals, corporate treasuries or dues-paying members to fund issue advocacy
campaigns during an election cycle. Perhaps the most publicized campaign of this
nature was the $35 million media campaign by the AFL-CIO earlier this year to
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highlight the anti-family positions taken by Congressional Republicans. None of the
union ads expressly advocated the election or defeat of these Members and were
therefore issue ads outside the scope of FECA. Additionally, national and state
party organizations may also run issue advocacy campaigns paid for by “soft”
money contributions which, as discussed in more detail below, are by definition
unlimited contributions from corporations, unions or individuals.

Reformers, Congressional Democrats, the FEC and reform-minded
Republicans have all indicated a desire to expand the definition of express advocacy
to include both the magic words test and a new test that would include campaign
activities that, when taken as a whole, could only be interpreted by a reasonable
person as advocating the election or defeat of a clearly identified candidate. This
would have the effect of bringing a broader range of issue advocacy activities under
FECA, thereby limiting the impact of unlimited donations on elections. We are
currently reviewing legislative language that purports to achieve this goal.

Banning “Soft” Money

Every credible campaign finance reform initiative during the past several
Congresses has contained provisions to ban “soft” money. Soft money is a term
used for funds that are raised by state and national parties for party building
activities, GOTV efforts, state elections and voter registration drives. Because soft
money cannot be spent to directly benefit a federal candidate, it is unregulated by
FECA and therefore is not subject to the Act’s contribution limits or disclosure
requirements. This allows parties to raise soft money in unlimited amounts directly
from unions, corporate treasuries and wealthy individuals. Past reform efforts
have generally sought to ban national parties from raising and spending soft money
while strictly limiting state soft money spending to activities that would not
influence a federal campaign.

Events during the November elections have renewed the interest of reformers
in banning soft money while causing Democratic party leaders to rethink their past
support of ban initiatives. The reformers’ renewed zeal stems from the
unprecedented levels of soft money raised and spent during this past cycle. Party
leaders, however, argue that soft money, which was used extensively by the party
to fund issue advocacy campaigns in competitive races, helped Democrats win in
many races. Consequently, a resolution of this issue will hinge on an acceptable
compromise which provides parties with some sort of new benefit, such as free
television time or reduced mailing costs, to offset the loss of soft money resources.

We are currently reviewing legislative language banning soft money and have
asked the Democratic leadership for their input on potential offsetting benefits.

Contribution Limits for Individual PACs
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Campaign finance reform efforts in the past, including last year’s
McCain-Feingold bipartisan campaign finance reform bill, have generally proposed to
eliminate all PACs from federal election campaigns. It appears, however, that
Senators McCain and Feingold will concede that a PAC ban is unconstitutional and
delete the ban from their reform proposal in the new Congress. Instead, the
Senators’ new proposal, which should be introduced on the first day of the new
session, will likely lower the contribution limits for individual PACs giving to a
federal candidate from the current $5,000 per election ($10,000 per cycle) to
$1,000 per election ($2,000 per cycle}.

Deletion of the PAC ban is favored by both Congressional Democrats and
Republicans. However, in the House, where Members raise a high percentage of
their contributions from PACs, House Democrats and Republicans will likely oppose
the new $1,000 contribution limit and insist on a significantly higher limit. The
House Democratic leadership bill during the last Congress included a $4,000 per
election ($8,000 per cycle)} limit while the House Republican leadership bill lowered
the current level to $2,500 per year. Early indications from House Democrats are
that they may accept a $6,000 per cycle limit, if a contributing PAC is allowed to
give up to $5,000 in a primary election. In the Senate, individual PAC limits have
been less controversial since many Senators raise the bulk of their contributions
from individuals. '

The outside reform groups may accept the deletion of the PAC ban from the
McCain-Feingold legislation. It is unclear whether they will endorse a PAC limit
higher than the $1,000 per election level being contemplated by Senators McCain
and Feingold. Because we believe that House passage of any campaign finance
reform bill will hinge on preserving a substantial portion of the current individual
PAC contribution level, we have urged the outside groups to support and ultimately
persuade Senators McCain and Feingold to raise their proposed contribution limit.

In the past, you have endorsed legislation banning PACs. If the
McCain-Feingold legislation does not contain a ban, it is our recommendation that
you endorse a reduction in the current $5,000 per election contribution level for
individual PACs. We are researching the impact of each likely reduction to
determine exactly what the new limit should be.

-

In-State and In-District Fundraising

The McCain-Feingold reform legislation from last Congress required a
candidate to raise sixty percent of campaign funds in-state to qualify for the
legislation’s benefits, such as free television time. The measure also contained,
however, a provision for small states which would allow the sixty percent threshold
to be met by showing that sixty percent of a candidate’s campaign contributors
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resided in-state. While McCain-Feingold applied the in-state provision exclusively to
Senate races, House Democrats greatly fear any reform that would require them to
raise a majority of their funds either in-state or in-district. For their part, the
outside reform groups do not place either in-state or in-district requirements high on
their agenda. Consequently, we have asked House Democrats to consider whether
an in-state requirement that can be met by showing that either sixty percent of
contributions were raised in-state or sixty percent of contributors resided in-state
would be acceptable.

Codifying the Supreme Court’s Beck Decision

In 1988 the Supreme Court decided a landmark labor law case involving the
limits on organized labor’s ability to compel individual employee membership, and
the rights of individual employees to limit a union’s use of membership fees and
dues. In Communication Workers of America v. Beck the Court held that a union
may not, over the objections of dues-paying nonmember employees, expend funds
collected from them on activities unrelated to collective bargaining activities. As a
result of this decision, dues-paying nonmembers may demand a pro-rated return of
union dues and fees earmarked for political activity.

Since 1988, Congressional Republicans have pursued efforts to codify the
Beck decision. In doing so, however, Republicans have proposed extremely broad
interpretations of the Supreme Court’s decision, effectively seeking to gut
organized labor’s participation in the national electoral debate and disable internal
union to member communications. The AFL-CIO and its affiliates oppose
“codification” of Beck. Congressional Democrats seem, ironically, less energized.
Many Hill Democrats appear willing to consider enacting a narrow codification.

Republicans are certain to press Beck issues in the upcoming congressional
debate on campaign reform. While Senate Democrats may well filibuster
unreasonable Beck provisions, the possibility exists that Republicans may be able to
force through unacceptable Beck provisions which they would trumpet as “reform.”
Such a scenario could result in the choice of either signing a distinctly anti-labor bill
or risk being attacked as opposed to reform.

As a result, we may consider whether to pre-empt the Republicans on Beck
by including a narrow “codification” as a part of bipartisan reform legislation.

Prohibiting Non-Citizens from Contributing to Federal Campaigns

During the closing weeks of the campaign you publicly stated your support
for banning federal campaign contributions from those who cannot vote. Banning
non-citizen individuals from federal campaign giving is relatively easy to implement
and it has widespread support on both sides of the Hill and on both sides of the
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aisle. A more difficult question, both from a political perspective and as an
implementation issue, is whether such a ban should apply to corporate PAC
donations by the U.S. subsidiaries of foreign corporations.

Such a ban will be strongly opposed by companies with U.S. subsidiaries
who will fear a diminution in their ability to petition the federal government.
Additionally, determining which company is beneficially owned by a foreign interest
could prove difficult as a matter of law and enforcement.

We are currently reviewing legislative language which purports to ban federal
campaign contributions from both individuals and all foreign-owned entities.

cc: Vice President Gore
Leon Panetta
Erskine Bowles
Harold Ickes



