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Proposing an amendment to the Constitution relative to
contributions and expenditures intended to affect elections for
Federal, State, and local office. (Introduced in the Senate)

ST 181IS
104th CONGRESS
1st Session
S.J.RES. 18

Proposing an amendment to the Constitution relative to contributions and expenditures intended to affect
elections for Federal, State, and local office.

IN THE SENATE OF THE UNITED STATES
January 17 (legislative day, JANUARY 10), 1995

é, Mr. HOLLINGS (for himself, Mr. SPECTER, Mrs. KASSEBAUM, Mr. CAMPBELL, and Mr. EXON)
introduced the following joint resolution; which was read twice and referred to the Committee on the

Judiciary

s R = Y ———— L K e —— -

JOINT RESOLUTION

Prop'osing an amendment to the Constitution relative to contributions and expenditures intended to affect
elections for Federal, State, and Jocal office.

Resolved by the Senate and House of Rep}esenratives of the United States of America in Congress
assembled (two-thirds of each House cancurring therein), ' '

SECTION 1. CONTRIBUTIONS AND EXPENDITURES IN FEDERAL
ELECTIONS.
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The following article is proposed as an amendment to the Constitution of the United States, to be
valid only if ratified by the legislatures of three-fourths of the several States within seven years after

the date of final passage of this jaint resolution:

"Article--
"SECTION. 1. Congress shal) have po@er to set reasonable limits on expenditures made in support
of or in opposition to the nomination or election of any person to Federal office.

"SECTION. 2. Each State shall have power to set reasonable limits on expenditures made in
support of or in opposition to the nomination or election of any person to State office.

"SECTION. 3. Each local government of genesal jurisdiction shall have power to set reasonable
limits on expenditures made in support of or in opposition to the nomination or election of any
person to office in that government. No State shall have power to limit the power established by

this section.
"SECTION. 4. Congress shall have power to implement and enforce this article by appropriate
legislation.', :
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Proposing an amendment to the Constitution to permit the
Congress to limit contributions and expenditures in elections for
Federal office. (Introduced in the Senate)

ST 4718
| 104th CONGRESS
2d Session
S. ]. RES. 47

Proposing an amendment fo the Constitution to parmit the Congress to limit contributions and
expenditures in elections for Federal office.

IN THE SENATE OF THE UNITED STATES
January 28, 1996

Mr. BRADLEY introduced the following joint resolution; which was read twice and referred to the
Committee on the Judiciary

JOINT RESOLUTION

Propesing an amendment to the Constitution to permit the Congress to hmn contributions and
expenditures in elections for Federal office.

Resolved By the Senate and House of Representatives of the United States of America in Congress
assembled (two-thirds of each House concurring therein), That the following article is proposed as
an amendment to the Constitution of the United States, which shall be valid to all intents and
purposes as part of the Constitution when ratified by the legislatures of three-fourths of the several
States within seven years from the date of its submission by the Congress

Article—



@oos
12/11/96 WED 12:08 FAX

"SECTION 1. The Congress shall have the power to set limits on expenditures made by, in support
of, or in opposition to the nomination or election of any person to Federal office.

"SECTION 2. The Congress shall have the power to set limits on contributions by individuals or
entitics by, in support of, or in oppasition to the nomination or election of any person to Federal
office. -

"SECTION 3. The Congress shall have the power to enforce, by appropriate legislation, the
provisions of this article *,
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Proposing .mii amendment to the Constitution of the United States
relating to contributions and expenditures intended to affect
. elections. (Introduced in the Senate)

ST48Is
104th CONGRESS
2d Session
S. J. RES. 48

Proposing an amendment to the Constitution of the United States relsting to contributions and
expenditures intended to affect elections. ' :

IN THE SENATE OF THE UNITED STATES
January 26, 1996

Mr. SPECTER (for himself and Mr. HOLLINGS) introduced the following joint resolution; which was
read twice and referred to the Committee on the Judiciary

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United States relating to contributions and
expendjtures intended to affect elections, ‘

Resolved by the Senate and House of Representatives of the United States of America in Congress
assembled (two-thirds of each House concurring thereiry), That the following article is proposed as
an amendment to the Constitution of the United States, to be valid only if ratified by the
legislatures of three-fourths of the several States within seven years after the date of inal passage
of this joint resolution:

*Article~

falr K. L
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"SECTION 1. Congress shall have power to set reasonable limits on campaign expenditures by, in
support of, or in apposition to, any candidate m any primary or other election for Federal office.

'SECTION 2. The States shall have power to set reasonable limits on campaign expenditures by, in
support of, or in opposition to, any candidate in any primary or other election for State or locsl
office.

"SECTION 3. Congress shall have power to implement and enforce this article by appropriste
legislation.'. _
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Proposing an amendment to the Constitution of the United States
to permit the Congress to limit expenditures in elections for
Federal office. (Introduced in the House)

HI 97IH
104th CONGRESS
Ist Session
H. J. RES. 97

Proposing an amendment to the Constitution of the United States to permit the Congress to limit
expenditures in elections for Federal office.

IN THE HOUSE OF REPRESENTATIVES
June 22, 1995

Mr. DINGELL introduced the following joint resolution; which was referred to the Committee on the
Tudiciary

JOINT RESOLUTION

Pfoposgng an amendment to the Constitution of the United States to permit the Congress to limit
expenditures in elections for Federal office.

Resolved by the Senate and House of Representatives of the United States of America in Congress
assembled, (two-thirds of each House concurring therein), That the following article is proposed
as an amendment to the Constitution of the United States, which shall be valid to all'intents and
purposes as part of the Constitution when ratified by the legislatures of three-fourths of the several
States within seven years after the date of its submissjon for ratification:

‘Article —
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“The Congress shall have authority 10 limit expenditures in elections for Federal office.'.
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Syllabus

(‘()MMUNI(“ATIONS WORKERS OF AMERICA ET AL. .
BECK ET AL.

(TRTIORARI TO THE UN]TED STATEq COURT OF APPEALS-FOR
THE. FOURTH CIRCUIT S

.
.

No. 86-637.  Argued January 11, 1988—Decided June 29, 1988

Section 8(a)3) of the National Lahor Relations Act (NLRA) permits an
employer and a union to enter into an agreement requiring all employees
in the bargaining unit to pay union dues as a condition of continued
employment, whether or not the employees hecome union members.
Petitioner Communications Workers of America (CWA) entered into a
collective-hargaining agreement that contains a union-security clause
under which all repreeented employees who do not become union mem-
bers must pay the union “‘agency fees” in 'lrnnunts equal to the dues pald

" by union members. Respondents, bargaining-unit employees who chose
~not to become tinion members, filed this suit in Federal District Court,
challenging CWA's use of their ageney fees for purposes other than col-
lective hargaining, contract administration, or grievance  adjustment
thereinafter “collective-bargaining” actwntle‘\) They alleged that ex-
penditiere of their fees on activities such as organizing the employees of
other employers, lobhying for labor legislation, and participating in - -
social, charitable, and political events vinlated CWA's duty of fair repre- .
sentation, §R(aX3). and the First Amendment. The court concluded
that CWA's collection and dishurzement of agency fees for purposes '
‘other than cnllpctwe bargaining activities violdted the associational and
free speech rlghts of ohlectmg nonmembers, and granted injunctive
relief and an order for reimbursement of excess fees. The Court of
Appenls, preferring to rest.its judgment on a ground other than the
Clonstitution, ultimately concluded, infer alin, that the collection of non-
meémhers’ fees for purposes unrelatéd to cnllectwe bargaining vnolated
CWA's duty of fair repr mentatmn.
Held:
N 1. The courts helow properly ewrcmed Jjurisdiction over respondents’.
- claims that exactions of agency fees beyond those necessary to finance
collective-hargaining activities vinlated the Jwdicially created.duty of fair
o representation and respondents’ First Amendment rights. - Although
the National Labor Relatlions Roard (Roard) had primary jurisdictien
aver reqmmlents § &ah elaim, cf. San I)mqn Ruilding Trades Council.
v. Garman, 359 U, S, 236, the courts helow were not precluded from
deciding the merits of that claim insofar as such a decision was necessary’

B
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necessary to cover the costs of collective bargaining. This argoment is
unpersuasive because the legislative history of § 8a)(3) shows that Con-
gress was.concerned with numerous and systemic abuses of the closed
shop and therefore resolved to ban the closed shop altogether; to the

extent it permitted union-security agreements at all, Congress wnsz"_A

guided—as it was in its later amendment of the RLA—by the principle
that those enjoying the benefits of union representation should contrib-
ute their fair share to the expense of securing those benefits.  More-
over, it is clear that Congress understood its actions in 1947 and 1951 to
have placed the respective regulated industries on an equal fonting inso-
far as compulsory unionism was concerned. Pp. 764-766.

() The fact that in the Taft-Hartley Act Congress expressly consid-
ered proposals regulating union finances but ultimately placérl only a few
limitations on the collection and use of dues and fees, and otherwise left
unions free to arrange their financial affairs as they saw fit. is not suffi- -
cient to compel a broader construction of § 8(a)(3) than that accorded §2,.
Eleventh in Street. ‘The legislative history of § 8(a)3) shows that Con-
gress was concerned with the dues and rights of union members, not the-

agency fees and rights of nonmembers. The absence, in such legislative

history, of congressional concern for the rights of nonmembers is consist-

ent with the view that Congress understdod § 8(a)(3)to affurd nonmem-

bers adequate protection hy authorizing the collection of only those fees

necessary. to finance collective-bargaining activities. Nor is there any

merit to the contention that, because unions had previously used mem-

bers’ dues for a variety of purposes in addition to collective. bargaining,
agreements, Congress’ silence in 1947 as to the uses to which unions
could put nenmembers” fees should be understood as an acquiescence in
such uhion practices. Pp. 7H56-761. . - : :

(e) Stree! cannat he distinguished on the theory that the construe-

_tion of §2, Fleventh was merely expedient to avoid the constitutional
question—as to'the use of fees for political causea that nonmembers find
ohjectionable —that otherwise woukl have been raiced hecause the RLA
(unlike the NLRA) pre-empts state laws banning union-security agree-
ments and- thus nonmember. fees were compelled by “governmental
action.”  Even assuming that the exercise of rights permitted, though

" nol compelled, by § 8(a)3) dues not involve slate action, amd that the
NLRA and RLA therefore differ in such respect, nevertheless the ab-
sence nf any constitutinnal concerns in this case would not warrant read--

" ing the nearly identical language of § 8(a)(3) and § 2, Eleventh differently.

Pp. 761-762. . ‘
80O'F. 2d 1280, affirmed, '

4
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" In accbrda_ﬁée with §9 of ;-":the NLRA, 49 Stat. ';453, as

amended, 29 U. 8. C. §159, a majority of the employees of
American Telephone and Telegraph Company and several of -
its subsidiaries selected petitioner Communications Workers
of America (CWA) as their exclusive bargaining represent-

.- ative. As such, the union is empowered to bargain collec-
" tively with the employer on :behalf of all employees in the.

bargaining unit over wages, ' hours, and other terms and con-
ditions of employment, §9(a); 29 U. 8. C. §159(a), and it
accordingly enjoys “broad authority .. . in the negotiation
and administration of [the]; collective bargaining contract.”
Humphrey v. Moore, 376 U. S. 385, 342 (1964). This broad
authority, however, is 'temp,ex‘éd by the union’s “statutory ob-
ligation to serve the interests of all members without hostil-
ity or discrimination toward any,” Vaca v. Sipes, 386 U. S.
171, 177 (1967), a duty that-extends not only to the negotia-
tion of the collective-bargaining agreement itself but also to
the subsequent enforcement of that agreement, including the
administration of any grievance procedure the agreement
may establish, Ibid. CWA chartered several local unions,
copetitioners in this case, to assist it in discharging these
statutory duties, - In addition, at least in part to help defray
the considerable costs it incurs in performing these tasks,
CWA negotiated a union-security clause in the- collective-
bargaining agreement under-which all represented employ-
ees, including those who do not wish to become tinion mem-
bers, must pay the union “agency fees” in “amounts equal to
the periodic dues” paid by union members. Plaintiffs’ Com-
plaint 111 and Plaintiffs' Exhibit A-1, 1 Record. Under the
clauge, failure to tender the required fee may he grounds for
discharge. o ‘ ‘
In June 1976, respondents, 20 employees who chose not to -
become union members, initiated this suit challenging CWA's

- uge of their agency fees for purposes other than collective

bargaining, contract administration, or grievance adjustment
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as lobbying, organizing employees in other companies, and
- funding various community services, the error was harmless

inasmuch as the activities were. indisputably unrelated to
bargaining unit representation. The majority remanded the
case for reconsideration of the remaining expenditures,
which the union claimed were made in connection with valid
collective-bargaining activities. Chief Judge Winter dis-
gented. Id., at 1214, He concluded that § 8(a)(3) authorized
exaction of fees in amounts equivalent to full union dues, in-

" cluding fees expended on nonrepresentational activities, and

that the negotiation sg“gid_ enforcement of agreements permit-

'ting such exactions was private conduct incapable of violating

the constitutional rights of objecting nonmembers. =~
‘On rehearing, the-en banc court vacated the panel opinion

~ and by a 6-to-4 vote again affirmed in part, reversed in part,

" and remanded for further proceedings. 800 F. 2d 1280 (1986).
The court explained in a brief per curiam opinion that five

- of the six majority judges believed there was federal jurisdic-

~ tion over both the § 8(a)(3) and the duty-of-fair-representation

. claims, and that respondents were entitled to judgment on

both. Judge Murnaghan, casting the deciding vote, con-
- cluded that the court had jurisdiction over only the duty-of-
fair-representation claim; although he believed that §8(a)

- (3) permits union-security clauses requiring payment of full

union dues, he concluded that the collection of such fees from
" nonmembers to finance activities unrelated to collective bar-
gaining violates the union’s duty of fair representation. All
six of these judges agreed with the panel's resolution of the
specific allocations issue and accordingly remanded the ac-
tion. Chief Judge Winter, joined by three others, again dis-
sented for the rensons set out in his earlier panel dissent.
The decision below - directly conflicts with that of the

* United States Court of Appeals for the Second Circuit. See

Price v. Auto Workers; 195 F. 2d 1128 (1986).  We granted
certiorari to resolve the important question concerning the
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diction over §8(2)(3) claims. Unlike the NLRA, however, .
the RLA establishes no agency charged with administering
its provisions, and-instead leaves it to the courts to determine
the validity of activities challenged under the Act.” The-pri-
mary jurisdiction of the NLRB, therefore, cannot be dimin-
ished by analogies to the RLA, for in this regard the two
labor statutes do not parallel one another. The Court of Ap- .
peals erred, then, tothe extent that it concluded it possessed
jurisdiction to pass directly on respondents’ §8(a)(3) claim.
The court was not precluded, however, from deciding the
merits of this claim insofar as such a decision was necessary

_ to the disposition of respondents’ duty-of-fair-representation

challenge. Federal courts may resolve unfair labor practice

N questions that “emerge as collateral issues in suits brought

under independent federal remedies,” Connell Construction
Co. v. Plumbers, 421 U. S. 616, 626 (1975), and one such

- remedy over which federal jurisdiction iz well settled is the

judicially implied duty of fair representation. Vaca v. Sipes,
386 U. S. 171 (1967). This jurisdiction to adjudicate fair-
representation claims -encompasses challenges leveled not
only at a union’s contract administration and enforcement ef-
forts, id., at 176188, but at its negotiation activities as well.

. Ford Motor Co. v. Huffman, 345 U. S. 330 (1953). Employ-

- ees, of course, may not.circumvent the primary jurisdiction

- of the NLRB simply by casting statutory claims as violations

of the union’s duty of fair representation. Respondents, -
however, have done no such thing here; rather, they claim
that the union failed to represent their interests fairly and
without hostility by negotiating and enforcing an agreement
that allows the exaction of funds for purposes that do not
serve their interests and in some cases are contrary to their
personal beliefs. The necessity of deciding the scope of
§ 8(a)(3) arises because petitioners seek to defend themselves
on the groundl that the statute authorizes precisely this type
of agreement. Under these circumstances, the Court of Ap-
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dues and the initiation fees uniformly r@aquired as a con-
dition of acquiring or retaining membetship.” /Ibid.

Taken as a whole, §8(a)3) pennits an ém‘pl()‘!yer and a union?

to enter into an agreement requiring all employees to become

" union members as a condition of continued employment, but

the “membership” that may be so required has been “whit-
tled down to its financial core.” NLRB viGeneral Motors
Corp., 873 U. S. 734, 742 (1963). The statutory question
presented in this case, then, is whether this “financial core”
includes -the obligation to support union gctivities beyond
those germane to collective bargaining, contract administra-
tion, and grievance adjustment. We think'it does not.
Although we have never before delineated the precise lim-
its §8(a)3). places on the negotiation and enforcement of
union-security agreements, the question the parties proffer is

~ not an entirely new one. Over a.quarter century ago we
- held that § 2, Eleventh of the RLA ‘does not permit a union,

over the objections of nonmembers, to expend compelled

. agency fees on political causes. Machinists v. Street, 367

U. S. 740 (1961). Because the NLRA and RLA differ in cer-
tain crucial respects, we have frequently warned that deci-
sions construing the latter often provide only the roughest of
guidance when interpreting the former. See. e. g., Street,
supra, at 743; First National Maintenance Corp. v. NLRR,

- 452 U. S. 666,686, n. 23(1984). Our decision in Street, how-

ever, is far more than merely instriictive here: we believe it
is controlling, for § 8(a)(3) and § 2, Eleventh are in all material
_respects identical.” Indeed, we have previously described

*Section 8(b)(2) makes it unlawful for unions “to’ cause or attempt:to
cause an employer to discriminate against an’employee in violation of sub-
section (a)(3),” 29 U. S. C. § 168(b)(2); accordingly, the provisos to §.8(a)X3)
also allow unions to seek and enter into union-security agreements.

*Section 2, Eleventh provides, in pertinent part:i® : ,

* “Notwithstanding any other provisions &f this cliapter, or of any other
statute or law of the United States, or Territory Athér:enf. or of any State,
any carrier or carriers as defined in this chépger and a Irbor organization or

R R L S % s Ay i A A
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these circumstances, we think it clear that Congress intended
the same language to have the same meaning in both statutes.

A

Both the structure and pufpose of §8(a)(3) are best under-
stood in light of the statute’s historical origins. Prior to the

~ enactment of the Taft-Hartley Act of 1947, 61 Stat. 140, §8(3)
- of the Wagner Act of 1935 (NLRA) permitted majority un-
-ions to negotiate “closed shop” agreements requiring employ-

'

ers to hire only persons who were already union members.

Relations Act™; H. R. Rep. No. 281 1', 81st Cong., 2d Sess., 4 (1950) (the -
bill allows unions “to negotiate agreements with railroads and girfines of a

. character permitted in the case of labor organizations in the other large in-

dustries of the country”); 96 Cong. Rec. 16737 (1950) (remarks of Sen. Hill) )
(“The bill . . . is designed merely to extend to employees and employers

" subject to the [RLA] rights now possessed by employees and employers
- under the Taft-Hartley-Act"); id., at 15740 (remarks of Sen, Lehman)

(“The railroad brotherhoods should have the same right that any other
union has to negotiate for the union shop™); id., at 16267 (remarks of Sen,
Taft) (“{Tlhe bill inserts in the railway mediation law almost the exact pro-
visions . . . of the Taft-Hartley law"); id., at.17049 (remarks of Rep.
Beckworth) (the bill permits railway unions “to bring about agreements
with carriers providing for union shops, a principle enacted intg law in the

- Taft-Hartley bill™); id., at 170586 (rgi'nérks of Rep. Biemiller) (“[The} provi-
- gion . . . gives tg railway labor the right to bargain for the union shop just

as any other labor group in the country may do"); id., at 17056 ire’marks of
Rep. Bennett) (“The purpose of the bill is to amend the | RLA] o give rail-
roagd workers . , . the same right to enjoy the benefits and privileges of a
union-shop arrangement that is now accorded to.all workmen in most other

types of employment”); ibid. (remarks of Rep. Heselton) (“{Tlhis bill pri- . -
marily provides for the same kind of treatment of railroad aiid airline em- .

ployees as is now accorded employees in all other industries 1:|hdm' existing

law™); id., at 17059 (remarks of Rep, Harris) (“The fundamental proposi- -
tion involved in the bill [is to extend) the national policy expressed in the

Taft-Hartley- Act regarding the lawfulness of . . . the unioni shop . . . to
. . railroad and airline lahor organizatione™); id., at 17061 (remarks of

_Rep. Vursell) (“This bill simply. extends to the railroad workers and em.’
ployers the benefit of this provision now enjoyed by all other {aboring men-

under the Taft-Hartley Aet™. .~ - .
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“intended to accomplish twin purposes. On the one
hand, the most serious abuses of compulsory unionism
were eliminated by abolishing the closed shop. On the
other hand, Congress recognized that in the absence of a
union-security provision ‘many employees sharing the
benefits of what unions are able to accomplish by collec-
tive bargaining will refuse to pay their share of the
cost.’” NLRB v. General Motors Corp., 373 U. S., at
740-741 (quoting S. Rep., at 6, Leg. Hist. 412). =
The legislative solution embodied in §8(a)(3) allows em-’
players to enter into agreements requiring all the employees
in a given bargaining unit to become members 30 days after

‘being hired as long as such membership is available to all
workers ‘on a nondiscririnatory basis, but it prohibits the
mandatory discharge of an employee who is‘expelled from the

“union for any reason 6ther than his or her failure to pay initi-

. ation fees or dues. As we have previously observed, Con-
gress carefully tailored this solution to the evils at which it
was aimed: - S _

“Thie] legislative history clearly indicates that Congress
intended to prevent utilization of union security agree-
*_-ments for any purpose other than to compel payment of
union dues and fees. .Thus Congress recognized the va-
lidity of unions’ concerns about ‘free riders,’ i. e., em- .
_ployees who receive the benefits of union representation
but are unwilling to contribute their fair share of finan- -
cial support to such union, and gave unions the power to
contract to meet that problém while withholding from
" unions the power to_éause the discharge of employees for
.~ any other reason.” Radio Officers v. NLRB, 347 U. 8.
17, 41 (1964) (emphasis added). ' :
complish by collective bargain_ir_\g Will refuse to pay their share of the
cost”). See also H. R. Rep. No. 245, 80th Cong., 1st Sess., 80 (1947)
(H. R, Rep.), Leg. Hist.-871 (“{Closed shop] agreements prevent nonunion
workers from sharing in the benefits resulting from union activities with-
" out also sharing in the obligations”). . :
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roads.” 96 Cong. Rec: 16267 (1950)." This was the univer-
sal understanding, among both supporters and opponents, of
the purpose and effect of the amendment.. See n. 4; supra.
Indeed, railroad union representatives themselves proposed
the amendment that incorporated in § 2, Eleventh, §8(a)3)'s
prohibition against the discharge of employees who fail to
obtain or maintain union membership for any reason other

- than nonpayment of periodic dues; in offering this proposal
- the unions argued, in terms echoing the language of the Sen-

ate Report accompanying the Taft-Hartley Act, that such a
prohibition “remedies the alleged abuses of compulsory union
membership . . .-, yet makes possible the elimination of the
‘free rider’ and the sharing of the burden of maintenance by
all of the beneficiaries of union activity.” Hearingson H. R.
7789 before the House Committee on Interstate and Foreign
Commerce, 8ist Cong., 2d Sess., 253 (1950). =
In Street we concluded “that §2, Eleventh contemplated
compulsory unionism to force employees to share the costs of
negotiating and administering collective agreements, and the
costs of the adjustment and settlement of disputes,” but that
Congress did not intend “to provide the unions with a means
for forcing employees, over their objection, to support politi-
_cal causes which they oppose:” - 367 U. 8., at 764. * Constru-

" Although Senator Taft qualified his comparison by explaining that the
provisions of the Taft-Hartley law were incorporated into the RLA “so fir
as they fit,” this qualification merely reflected the fact that the laws were -
not identical in all respects, their chief difference inhering in their pre-

.- emptive effect, or lack thereof, on all state regulation of union-security
agreements. See n. 3, sipra.  This difference, of course, tloes not de-
tract from the near identity of the provisions insofar as they confer on un-
ion= and employers authority to enter into union-security agreements, nor
does it in any way undermine the force of Senator Taft's comparison with

" respect to this authority. Indeed, Taft himself explained that he initially
“objected to some of the original terms of the bill, but when the {bill's] pro-

" ponente agreed to accept amendments which made the provisions identical
with the Taft-Hartley law,” he decided to support the law. . 95 Cong. Rec,
16267 (1950) {emphasis added). ’ . :
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§ 8(a)(3) permits the collection of “periodic dues and initiation

fees uniformly required as a condition of acquiring or retain-

ing membership” in the union,® and like its counterpart in the
RLA, §8(a)3) was designed to remedy the inequities posed
by “free riders” who would otherwise unfairly profit from the

(quoting Teamsters Local, supra, at 1044). This observation, however,
avails the dissent nothing; obviously, once the Board determined thal the
dues were not used for collective-bargaining purposes, the conclusion that
they were not dues within the meaning of § 8(a}(3) followed automatically,
Under the dissent's reading, had the union simply built the increase into its
dues bage, rather than initially denominating it as a “special assessment,”
it would have been entitled to exact the fees as “perindic dues” and spend
them for precisely the same purposes without running afoul of §8(a)3).”
The Board made entirely clear, however, that it was the prrpose of the fee,

" not the manner in which it was collected, that contrnlled, and thus ex-

"plained that “{m]onies collected for a credit union or huilding fund even if
regularly recurring, as here, are obviously not ‘for the maintenance of
the’ {union] as an organization, but are for a ‘special purpose’and could be
terminated without affecting the continued existence of [the union] as the
bargaining representative,” Teamaters Local, supra, at 1045 (emphasis
added). Finally, the dissent’s portrayal of Teamsters Local as part of an’
unbroken string of consistent Board decisions on the issue iz belied by the

. dissenting statement in Detroit Mailers, in which member Jenkine, who

joined the decision in Teamsters Local, charged that the Board had ignored
‘the clear holding of that earlier case. 192 N. L. R. B., at' 952-953."
* Construing both § 8(a)(3) and §2, Eleventh as permitting the collection -
- and use of only those fees germane to collective bargaining does not, as pe-
titioners seem to believe, read the term “uniform” out of the statutes.
The uniformity requirement makes clear that the costs of representational
activities must be borne equally by all those who benefit; without this lan-
guage, unions could conceivably establish different dues rates both among
members and between members and nonmembers, and thereby apportion
the costs of collective bargaining unevenly. Indeed, the uniformity re-
quirement inures to the benefit of dissident union members as well, by en-
suring that if the union discriminates against them by charging higher
dues, their failure to pay such dues cannot be grounds for discharge. See
§8(b)2), 29 U. 8. C. §168(b)2) (making it an unfair labor practice for a
. unjon “to cause or attempt to cause an employer to discriminate against an
employee . , . with respect to whom membership in {the uniori} has been
. denied or terminated on some ground other than [the] failure to tender the
- periodic dues and initiation fees uniformly required”} (empharis added).
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We find this argument unpersuasive for several reasons.
To begin with, the fact that Congress sought to remedy “the
most serious abuses of compulsory union membership,” 8.
Rep:, at 7, Leg. Hist. 413, hardly suggests that the Taft-
Hartley Act effected only limited changes in union-security
practices. Quite to the contrary, in Street we concluded that
Congress’ purpose in amending the RLA was “limited” pre-
cisely because Congress did not perceive voluntary unionism

- as the source of widespread and flagrant abuses, and thus

modified the railroad industry’s open shop system only to the
extent necessary to eliminate the problems associated with -
“free riders.” That Congress viewed the Wagner Act's
regime of compulsory unionism as seriously flawed, on the -
other hand, indicates that its purposes in overhauling that
system were, if anything, far less limited, and not, as peti-
tioners and the dissent contend, equally circumspect. Not
surprisingly, therefore—and in-stark contrast to petitioners' .
“limited - inroads” theory-—congressional opponents of the

~ Taft-Hartley Act's union-security provisions understood the

Act to provide only the most grudging authorization of such
agreements, permitting “union-shop agreement{s] only under
limited and administratively burdensome conditions.” §S.
Rep., pt. 2, p. 8, Leg. Hist. 470 (Minority Report). That
understanding comports with our own recognition that “Con-
gress’ decision to allow union-security agreements at afl
reflects its concern that . . . the parties to a collective
bargaining agreement be allowed to provide that there be no
employees who are getting the benefits of union representa- -
tion without paying for them.” il Workers v. Mobil Oil
Corp., 426 U. S., at 416 (emphasis added). Congress thus
did not set out in 1947 simply to tinker in some limited fash-
- jon with the NLRA’s authorization of union-security agree-’
ments. Rather, to the extent Congress preserved the status
- quo, it did so because of the considerable evidence adduced at
_ congressional hearings indicating that “such agreements pro-
- moted stability by eliminating ‘free riders,’” S. Rep., at 7,

O SR
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Leg. Hist. 413, and Congress aceordingly “gave unions the

power to contract to meet that problem while withholding

_ from unions the power
for any other reason.”
at 4] (emphasis added).

~missible but altogether proper to read §8(a

to cause the discharge of employees

§2, Eleventh, in light of thig animating principle
.Fmal]y, however much union-security ice:
(llffered between the railway and NLRA
prior to 1951, it is abundantly clear tha
derstood its actions in 1947 and 1951 to
spgctive industries on an equal footing
unionism was concerned. Not only did
f’f the. union shop propose adding totthe .
identical to that of §8(a)(3), they repeatedly insisted that th
purpose of the amendment was to confer'on"railv&a unio :
preclsely the same right to negotiate and enter int}(; unl'(ms
Security agreements that all unions subject to the NLIF{FK
e}r:_].oyed. See n. 4, supra.  Indeed, a subtheme runnin
.t roughout the comments of these supporters was that t| .
Mmequity of permitting “free riders™ in't-he.»railroa(; in(lustrl:

-governed industries
t Congress itself un-

nsofar as compulsory
the 1951 proponents
RLA language nearly

was especially egregious in view of the fact that the Taft- -

“Hartley Act gave exclusive bargaining representatives in all

other indu_stries adequate means to redress such problems

It would surely come as a surprise to these legiglator:‘lf: y
learn that their efforts to provide these same méz;n f " ;
(l.ress to railway unions were frustrated b . ctoried
disparity they sought to eliminate,

(2)-

: P'etltinpers also rely on certain aspects of the Taft-Hartle
Act's Ieglslative history as evidence that Congress intende;‘i’ |
to permit the collection and use of fu] union (lrueq‘ inclu l'e
t.lmsg allocable to activities other than collecti‘ve Har air:i:?g

- Again, however, we find this history insufficient to c?)mpelg;;

Radio Officers v. NLRB, 347 U. 3.
We therefore think it not only per-

: )(3), as we read

Y practices may have

have placed these re-

by the very historieal
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broéder;const'ruétion of §8(a)(3) than' that accorded §2, Elev-

First and foremoét, petitioners point to the fact that-Con-; :
gress expressly considered proposals regulating union fi-

_ nances but ultimately placed only a few limitations on the col-

lection and use of dues and fees, and otherwise left unions
free to arrange their financial affairs as they saw fit. In light
of this history and the specific prohibitions Congress did
enact, petitioners argue that there is no warrant for implying
any further limitations on the amount of dues equivalents
that unions may collect or the manner in which they may use
them. As originally passed, §7(b) of the House bill guaran-
téed union members the “right to be free from unreasonable
or discriminatory financial demands of” unions. Leg. Hist.
176. Similarly, §8(c) of the bill, the so-called “bill of rights
for union members,” H. R. Rep., at 31, Leg. Hist. 322, set
out 10 protections against arbitrary action by union officers,
one of which made it an unfair labor practice for a union to
.impose initiation.fees in excess of $256 without NLRB ap-
proval, or to fix dues in amounts that were unreasonable,
nonuniform, or not approved by majority vote of the mem-
bers. Id.,at53.. In addition, §304 of the bill prohibited un-
ions from making contributions to or expenditures on behalf
of candidates for federal office. Id., at 97-98. The confer-
-ees adopted the latter provision, see Pipefitters v. United
States, 407 U. S. 385, 405 (1972), and agreed to a prohibition
on “excessive” initiation fees, see §8(b)5), 29 U.S.C.
§ 168(b)(5), but the Senate steadfastly resisted any further
attempts to regulate internal union affairs. Referring to the’
House provisions, Senator Taft explained:

“[Tlhe Senate conferees refused to agree to the inclusion
of this subsection in the conference agreement since they
felt that it was unwise to authorize an agency of the Gov-
‘ernment to undertake such elaborate policing of the in-
" ternal affairs of unions as this section contemplated . . . .
In the opinion of the Senate conferees the language
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which protected an employee from losin
union expelled him for some re
ment of dues and initi

all members, was considered sufficient protection.” 93
Cong. Rec. 6443 (1947), Leg. Hist. 1540.

g his job if a
agon other than nonpay-

Pgtitio'r'lers would have us infer from.the demise of this “bill
of f'ag-hts thaF Congress “‘rejected . . . general federal re-
strictions on either the dues equivalents that employees may

be required to pay or the uses to which u

dues-equivalents,’” and that asitle from the prohibition onh po-

htlcal. expenditures Congress placed no limitations on union
exz.\ctmns other than the requirement that the;lr' be equal to
umform dues. Brief for Petitioners 39-40 (qu'n't.ing Eirie(f for
United States as Amiens Curiae 19).- We believe petition-

ers' reliance on this legislati ise is
8 legislative compromise is mispl:
The House bill did not purport to set g T

menbers who are com
‘S(.)ught to establish a “bill of rights for union members” vis-j
vis their union leaders. H. R. Re;}., at 31 Lep: ’I-iiqt'k'%z"z-'
(emphasis added), Thus, §8(c) of the Hou'.;e_ biﬁ qoughtz to
l'ggt'xla'te, among other things, the: ability of unions to fine
dts.mplme, suspend, or expel members; tfle manner in which'
unions conduct certain elections or maintain financial records:
and the extent to which they can compel contributions to in-'
surance or other. benefit plans, or encumber the rights of
me_mbers tf’ resign. Leg. Hist. 52-56. The debate over
t,hese.provmions focused on the desirability of Government :
overs:ght of internal union affairs, and a r;wriad of reasons
having nothing whatever to do with the rights of nonmen-
bers acFounted for Congress’ decision to fm:go such deﬁhiled
regulation. I rejecting any limitation on dhes; therefore,
Con.gress was not concerned with'restrlictions: on “dues:
equivalents;” but rather with the administrative burdens and

ation fees, uniformly. required of

nions may put such -

out the rights of non-
pelled to pay union dues; but rather - . -
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potential threat to individual liberties posed by Government
regulation of purely internal union matters.’

It simply does not follow from this that Congress left un-
ions free to exact dues equivalents from nonmembers in any
amount they please, no matter how unrelated those fees'may
be to collective-bargaining activities. On the contrary, the
complete lack of congressional concern for the rights of non-
members in the debate surrounding the House “bill of rights”
is perfectly consistent with the view that Congress under-
stood - § 8(a)(3) to afford nonmembers adequate protection by
authorizing the collection of only those fees necessary to fi-
nance collective-bargaining activities: because the amount of
such fees would be fixed by their underlying purpose-—de-
fraying the costs of collective bargaining—Congress would
have every reason to believe that the lack of any limitations
on union dues was entirely irrelevant so far as the rights of
nonmembers were concerned. In short, we think it far safer
and far more appropriate to construe §8(a)(3) in light of its

legislative justification, i. e., ensuring that nonmembers who
. obtain the benefits of union representation can be made to

pay for them, than by drawing inferences from Congress’ re-
jection of a proposal that did not address the rights of non-
members at all. : - .
Petitioners alse deem it highly significant that prior to 1947
unions “‘rather-typically’” used their members’ duesfor a
“‘variety of purposes . . . in addition to meetingthe . . . costs
of collective bargaining,’” Retail Clerks v. Schermerhorn,
873 U. S. 746, 754 (1963), and yet Congress, which was pre-
sumably well aware of the practice, in no way limited the

'See, e. g., H. R. Rep., at 76-77, Leg. Hist. 367-368 (Minority Views)
(charging that Government regulation was essentially impossible; that the
encroachment on the rights of voluntary organizations such as unions was
“without parallel"; and that such regulation invited harassment by rival un-
Jions and -employers, and ultimately completé governmental control over
union affairs). . o . '
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uses to whach .unions could. put fees collected from nonmem.-
bers.l This snlerj‘ce, petitioners suggest, should be under-
stood as congressional acquiescence in these practices. The

short answer to this argument is that Congress was equally -
well av‘vare of the same practices by railway unions, see
Street, 367 U. S., at 767 (“We may assume that Congress was ~

.« . {ully conversant with the long hi i ive i
\ versar g history of intensive in-
volvement of the railroad unions in political activities™); Ellis,

466 U. 8., at 446 (“Congress was adequately informed about -
.the broad scope of union activities”), yet neither in Street nor -
in any qf the cases that followed it have we deemed Cohgreqq'-
failure in §2, Eleventh to prohibit or otherwise regulate Su‘ékh '~

expenditulares'as an endorsement. of fee collections unrelated
to collectivg-bargaming expenses. We see no reason to give
greater weight to.Congress' silence in the NLRA than we did

inthe RLA, particularly where such silence js again perfectly

consistent with the rationale underlying § 8(a)(3): prohibiting

the collection of fees that are not germane to representational -

.activities .would have been redundant if Congress understood
§8(a)3) snmply to enable unions to charge nonmembers only
for those activities that actually benefit them. o '

Finally, petitioners rely on a statement Senator Taft mé(ie :

during floor debate in which he explained ha i
luri .  explained how the provisos
§8(a)(3) remedied the abuses of the closed shop. . ‘I‘)Thel:)rz;){

difference [between the closed shop and the union shop],” the .

‘SP:nator stated, “is that [under the union shop] a man can get
a job withmlt'ioining the union or asking favors of the uhiﬁn
. .. The fact that the employee has to pay dues to the unim.l
seems to me to be much less important.” 03 Cong. Rec ‘4886 |
(194.7). Leg. Hist. 1422.  On its face, the statement '—.mwf]e
during a leng_th_y legislative debate —is somewhat a‘mhiguc;uq
for the reference to “union dues” could connote "fu“i‘lllﬁ(;l;
tues” or could as easily be a shorthand method of referring to
“collective-bargaining-ielated dues.” | f
/ abov_e. Senator Taft later described §2, Eleventh as “almost
‘the exact provisions ... of the Taf t-Hartley law,” 96 Con;z.

In any event, as noted -
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. Rec. 16267 (1950), and we have construed the latter statute

as permitting the exaction of only those dues related to
representational activities, ~ In view of Senator Taft’s own -
comparison of the two statutory provisions, his comment in
1947 fails to persuade us that Congress intended virtually
identical language in two statutes to have different meanings.

' ®
We come then to petitioners’ final reason for distinguishing
Street. Five years prior to our decision in that case, we
ruled in Railway Employees v. Hanson, 351 U. 8. 225 .
(1956), that because the RLA pre-empts all state laws ban-
ning ‘union-security agreements, the negotiation and en-
forcement of such provisions in railroad industry contracts

~ involves “governmental action” and is therefore subject to

constitutional limitations. Accordingly, in Strect we inter-
preted §2, Eleventh to avoid the serious constitutional ques-
tion that would otherwise be raised by a construction per-
mitting unions to expend governmentally compelled fees on
political causes that nonmembers find objectionable. - See
367 U. S., at 749. No such constitutional questions lurk
here, petitioners contend, for § 14(b) of the NLRA expressly
preserves the authority of States to outlaw union-security
-agreements. Thus, petitioners’ argument runs, the federal
pre-emption essential to Hanson’s finding of governmental
action i missing in the NLRA context, and we therefore

~ need not strain to avoid the plain- meaning of §8(a)(3) as we °

did with §2, Eleventh, |

We need not decide whether the exercise of rights permit-
ted, though not compelled, by §8(a)(3) involves state action.
Cf. Steelworkers v. Sadlowski, 457 U. S. 102, 121, n. 16
(1982) (union’s decigion to adopt an internal rule governing its
elections does not involve state action); Steelworkers v.
Weber, 443 U. 8. 193, 200 (1979) (negotiation of collective-
bargaining agreement’s affirmative-action plan does not in-
volve state action). Even.assuming that it.does not, and

o
e m -
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that the NLRA and RLA

therefore differ in thi
do not believe that the abs fier In this respect, we

ence of any constitutional concerns

in this case would warrant reading the nearly identical.

language of §8(2)(3) and §2, Eleventh differently. It is, of
course, tr_ue that federal statutes are to be construed so as’t to
avoid serious doubts as to their.constitutionality, and that
when facgd .with such doubts the Court will first 'detérmine
whether ‘it is fairly possible to interpret the statute in a
manner that renders it constitutionally valid, Edward J,
DeBartolo Corp. v. Florida Gulf Coast Building & Construc-
tion Trades Council, 485 U. S. 568 (1988); Crowell v Ben-
JSom, 285 U. 8. 22, 62 (1932). But statutory construction m;;y
not‘be pressed “‘to the point of disingenuous evasion,’”
 United States v. Lacke, 471 U. S. 84, 96 (1985) (quctin
George Moore Ice Cream Co. v. Rose, 289 U. S. ‘323 37%
(1933)), and in avoiding constitutional questions 'the'éom't
may not embrace a construction that “js plainly contrary to
the intent of Congress.” DeBartolo, supra, at 575, yIn

Street, we concluded that our interpretation of §2, Eleventh - |

was “not only ‘fairly possible’ but entirely reasonable,” 367
U. 8., at 750, and we have adhered to that interpi'ei:a-t,ibn
since. We therefore decline to construe the language: of
§8(a)(3) differently from that of §2, Eleventh on th%utfsoo
that our construction of the latter provision was merely c‘oll?I

stitutionally expedient. Con .
cions for the < gress enacted the two provi-

it did that of §2, Eleventh, regardless of whether the negoti-

ation of union-security agreements
-8ecuri unde -
takes of governmental action. e " the NLI-{A' P

v

szgj lr:oncléjhde fth}a:t §8(a)(3), like its ‘stat;xto
¥ &, wleventh of the RLA, authorizes the exaction

, e8| of .onl
those fees and dues necessary to “performing the duties o(;'na;‘:

exclusive representative of the employees in dealing with the

“1¢ Same purpoge,. eliminating “free riders.” and
that purpose dictates gur construction of §8(a)f3) no l-es’s than.

ry equivalent,
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emﬁloyer on labor-management issues:;”; Ellis, 466 U. S., at

. 448. . Accordingly, the judgment of thé Court of Appeals is

G Affirmed. -
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JUsTICE KENNEDY :took no part m the consideration or .
decision of this case. B
JUSTICE BLACKMUN; with whom JIiSTICE O'CONNOR and
JUSTICE SCALIA join, concurring in part and dissenting in

part. :

o L b .
‘I' agree that the District Court and*the Court of Appeals

" properly exercised jurisdiction over respondents’ duty-of-

fair-representation and First Amendment claims, and that

the National Labor Relations Board had primary jurisdiction

over respondents’ claim brought under §8(a)3) of the Na-
tional Labor Relations Act of 1935, 49 Stat. 452, as amended,

29 U.:'S. C. §158(a)@3). 1 also agree that the Court of Ap-

peals-had jurisdiction to decide the §8(a)(3) question raised

by respondents’ duty-of-fair-representation claim.! I there-

fore join Parts I and II of the Court’s opinion.

- My agreement with the majority ends there, however, for I

. cannot agree with its resolution of the§ 8(a)(3) issue. * With-
_-out-the decision in Machinists v. Street, 367 U. 8. 740 (1961),

involving the Railway Labor Act (RL}}). the Court could not
reach the result it does today. Qur accepted mode of resolv-

. ing statutory questions would not leid to a construction.of

§ 8(a)(3) so-foreign to'that section’s express language and leg-.
islative history, which show that Congress did not intend to
limit;gither the amount of “agency fees” (or what the major-
ity labels “dues-equivalents”) a unionh may collect under a

union:security agreement, or the unidn's expenditure of such

fundg. The Court's excessive reliance on Street to reacha
"I Like the majority, 1 do not reach the Fili'éf. Amendment issve raised

T Eelov@f—by respondents, and therefore s_imilal:ﬁr do not address whether a
u

inion's exercise of Fights pursuant.to § 8(a)(3) involves state action. See-
!:Inte.*‘?t'l'ﬁl. [ A o “lj o

h: : o .
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contrary conclusion iq-m'znifeq-ted byi i i

: \ on is manifes Yy its unique line of reason-

1(r)1g. No sooner is the language of §8(a)(3) intoned, than the
ourt abandons all attempt at construction of this statute and

leaps to its interpretation over sl
N : a quarter \
another statute enacted by a d q century ago of

I am unwilling to offend our established docts:

utory construction and strain the meaningd ?ft ?l:l:s;a?if s;at;
used by Qong“ress in §8(a)3), simply to’ conform §8(;g,)t;3§s
.const?uctlon to the Court’s interpretation of similar language
ina different later-enacted statute, an interpretation wl%llcj:hgl
itself “not without its difficulties:” Abood v. Detroit Bodr‘;’

. “of Education, 431 U. 8. 209, 232 (1977) (characterizing the

Court’s decision in Street). 1 therefore di
| e e diss .
1 and IV of the Court’s opinion. sssent from Partg

1

As the Court observes, “we hive never before delineatedj '

the precise limits §8(a)(3) places on the negotiation and
enfqrcement of union-security agreements.” Ante at 745.
Unlike the majority, however, [ think the issue is an'entirei :
new one. I shalt endeavor, therefore, to resolve .it iti"'accordjf
ance with our well-settled principles of statutory construction

A

As with any question of statutory int otati ’
_ As withan; stion ory interpretation, the start-
Ing pomt is the language of the statute jtselr. Section Stés;g)
makes it unlawful for an employer to “discriminat[e] in re-

gard to hire or tenure of employment or any term or condi-
ge membership -

'tion of employment to encourage or discoura
In any labor organization.” 29 . §, C. §158(a)(3). Stand-

ing alone, this proscription, and thus §R(bX2)'s corollary .

proscription,? effect_i'vely would outlaw union-security agree-
ments. The proseription, however, is qualified by two"pl;o-'

!Section R(b)(Z)’mnkpq it unlawr ) _ - -
S ul for a union “to.cause -
cause an employer™ to violate § 8(a)(3). 29 U. S, C. §158(b())(rz)a'uempb ¥

an sta : ifferent Congress, a statute:
with a distinct history and purpose. See ante, at 744~745?,

vigos, Ihe first, which appeared initially in §8(a)(3) of the
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. NLRA as originally enacted in 1935, 49 Stat. 452. generally
-excludes union-security agreements from statutory con-

demnation by explaining that

“nothing in {the NLRA] or in any other statute of the
‘United States, shall preclude an employer from making
an agreement with a labor organization . . . to require as
a condition of employment membership therein . .. if
-such labor organization is the representative of the em-
ployees as provided in section 169(a) of this title .. .".”
§8(a)3), 29 U. S. C. §1568(a)3). ‘

‘The second proviso, incorporated in §8(a)(3) by the Taft-
Hartley ' Amendments of 1947, 61 Stat. 141,* circumscribes
the. first proviso’s general exemption by the following
limitations: ) ' B

- “[N]o employer shall justify any discrimination against
. an employee for nonmembership in a labor organization
. . . if he has reasonable grounds for believing that mem-
bership was denied or terminated for reasons other than
the failure of the employee to tender the periodic dues
‘and the initiation fees uniformly required as a condition

_ of acquiring or retaining membership.” ‘

The plain language of these statutory provisions, read
together, permits an employer and union to enter into .an
agreement requiring all employees, as a condition of contin-.
ued employment, to pay uniform periodi¢ dues and initiation
fees.* - The second proviso expressly allows an employer to
terminate any “employee,” pursuant to a union-security

. agreement permitted by the first proviso, if the employee

- "The Taft-Hartley Act also amended the first proviso to prohibit the .
_application of a union-security agreement to an individual until-he has been

employed for 30 days. See 29 U. S, C. § 168(ax?). - ST
*This reading, of course, flows from the fact that “membership” as used
"in the first proviso, means not actual membership in the union, but rather
" “the payment of initiation fees and monithly dues.” NLRBv. General Mo-

~ tora Corp., 373 U.'S. 734, 742 (1963).

AT . B e RS A i T N,
TR e e D 3 s e RNl St e v B O



e S et

766 ~ OCTOBER TERM, 1987

Opinion of BLACKMUN, J. ' 487 U.'S.

fails “to tender the periodic dues and the initiation fees

~uniformly .req.uired as a condition of acquiring or retaining
membership”inthe union. 29U. 8. C. §158(2)(3). The term

“employee,” as statutorily defined, includes any employee, |

without regard to union membership, See 29 U. 8. C. §152
(3).  Union-member employees and nonunion-member em-
p]oyegs are treated alike under § 8(2)(3). |
“[Wle assume ‘that the legislative purpose is expressed by
the ordinary meaning of the words used.’” ‘American To-
baceo Co. v. Patterson, 456 U. S. 63, 68 (1982), quoting Rich-
ards v. United States, 369 U. S. 1, 9 (1962). The ter;ns
“dues” and “fees,” as used in the proviso, can refer to nothing
other than the regular, periodic dues and initiation fees paid
by “voluntary” union members. This was the apparent
understanding of the Court in those decisions in which it

held that §8(a)(3) permits union-security agreements. See

NLRRB v. General Motors Corp., 373 U. S. 734, 736 (1963)
\(z.z.pprovmg a union-security proposal that would have condi-
'tlgn.ed‘ employment “upon the payment of sums equal to the
initiation fee and regular monthly ‘dues paid.by the union
members”); Retail Clerks v. Schermerhorn, 373 U. S. 746

753 (1963) (upholding agreement requiring.nonmembers'tr;-
pay a “ser.vice fee (which] is admittedly the exact equal of
membership initiation fees and monthly dues”). It also has

been the consistent view of the NLRB,* “the agency en- -

*See, . g., In re Union Starch & Refinin .
7. Starch & Refining Co., 87 N. L. R. B. 779,
(1949), enf'd, 186 F. 2d_ 1008 (CA7), cert. denied, 342 U. S, 816 (1951);

Detroit Mailers Union. No. 40, 192 N. L.. R. B. 951
) ) . L7y D - A4 . . ’ 95 "9
Detroit Mailers, the Board explained: k 1-962 57D n

“Neither on its face nor in the congressional purpose behind [§ g(a)(3)] _

can any warrant be found for making any distinction here between dues

which may be allocated for collective-bargaining purposes and those ear- -

marked for institutional expenses of the union. . . . ‘[Djues collected from

members may be used for a variety of purposes, in addition to meeting the -

union’s cos-ts of collective bargaining.’ Unions ‘rather typically’ use’their
me.mbershxp (_iues ‘t'o {in those things which the members authorized the
union to do in their interest and on their behalf. By viitue of Sec-

[Liris s
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trusted by Congress: with the authority to administer the
NLRA.” Edward J.' DeBartolo Corp. v. Florida Gulf Coast
Building & Construction Trades Council, 485 U. S. 568,
574 (1988), The provisos do not give any employee, union

- member or not, the right to pay less than the full amount

of regular dues and. initiation fees charged to all other
bargaining-unit employees. " -

tion 8(a)(3), ruch dues may be required from an employee under a union-
security contract so long as they are periodic and uniformly required and
are not devoted to a purpose which would make their mandatory extraction
otherwise inimical to public policy.” -Id., at 952, quoting Retail Clerks v.
Schermerhorn, 873 U. S.j at 763-764 (internal quotations omitted),

The United States, appe _i‘ing here 88 amicus curiae, maintains that posi-

. tion in this case.

i

Contrary to the Court’s suggestion, the NLRR has not embraced and
then “Fepudiated” the view that, for purposes of §8(a)3), “periodie dues
and initiation fees” mean only “those fees necessary to finance collective-
bargaining activities.” Ante, at 762, n. 7. Teamsters Local No. 959, 167
N. L. R. B. 1042 (1967), does not demonstrate otherwise, In Teamsters
Local, the NLRB held that “working dues” designated to fund a union
building program and a credit union were actually “assessments” not con-
templated by the proviso to § 8(a)(8). fd., at 1044. The Board found that
the union itself regarded the levy as.a “temporary assessment,” clearly dis-
tinct from its “regular dues,” Ibid. Moreover, hecause the financing for
the programs was constructed in such a way that the unicn treasury might

" never have received 90% of the moneys, the Board concluded that the

“working dues” were actually “special purposes funds,” and that “the
support of such funds cannot come from ‘periodic dues’ as that term is
used in §8(a)3)." [Ibid,. In Detroit Mailers, the NLRB distinguished
such assessments from “periodic and uniformly required” dues, which, in

* its view, a union is not precluded from demanding of nonmembers pursuant

fo §8(a)3). 192 N. L. R, B, at 952. _ . ‘

While the majority credits an interpretation-of Teamsters Loral pro-
pounded by a dissenting member of the Board in Detroit Mailers, ante, at
762-763, n. 7, I prefer to:take the Board’s word at face value: Teamstery:
Loeal did not create “controlling precedent” endorsing the view of § B(a)3)-
entinciated by the Court today. 192 N. L. R.!B., at 952. Significantly,
the majority cannot cite one case in which the Board has-held that uni-
formly required, periodic dues used for purpoéce{z other than “collective bar.

- gaining” are not dues within the meaning of §8(a)(8). - :

b
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tion of § 8(a)3) is impermissible,
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The Court's conclusion that §8(a)(3‘) prohibits petitioners

~ from requiring respondents to pay fees for purposes other

than those “germane” to collective bargaining, contract ad-
ministration, and grievance adjustment simply cannot be de-
rived from the plain language of the statute. In effect, the
Court accepts respondents’ contention that the words “dues”

and “fees,” as used in §8(a)(3), refer not to the periodic
amount a union charges its members but to the portion of '

that amount that the union expends on statutory collective
bargaining.® See Brief for Respondents 17-20. Not only is
this reading implausible as a matter of simple English usage,

but it is alse contradicted by the decisions of this Court and of
-the NLRB interpreting the section. Section 8(2)(3) does
not speak of “dues” and “fees” that employees covered by a

*The Court's insistence that it has not changed the meaning of the term
“uniform,” see anfe, at 753, n. B, misses the point. The uniformity re-
quirement obviously requires_that the union can collect from nonmembers
under a union-recurity agreement only those “periodic dues and initiation
fees” collected equally from its members.  But this b gs the question:
what “periodic dues and initiation fees i
which the Court misconceives,

Under our settled doctrines of statutory construction,
ambiguity in the meaning of § &g

RB, unless the agen-

cy's construction were contrary to the clear intent of Congress. Chevron

U S. A Ine. v. National Rezources Defense Council, Inc., 467 U. 8. 837,
R42-843, and n. 9 (1984), Although the Court apparently finds such ambi-
guity, it fails to apply this doctrine. By reference to a narrow view of con-
gressinnal “purpose” gleaned from isolated statementa in the legislative

‘s interpretation of another statute,
the Court construets an interpretation that not only finds no support-in the
statutory language or legislative history of §8(a)3), but also contradicts
the Board's settled interpretation of the statutory provision. The Court

previously has directed: “Where the Roard's construction of the Act is rea-

sonable, it should not he rejected ‘merely because the courts might prefer

another view of the statute.” Pattern Makers v. NLRR, 473 U. S. 95, -

114 (1985), quoting Ford Motor Co. v. NLRR, 441 U. S. 488, 497 (1979).
Here, the only apparent motivation for holding that the Board's interpreta-

is the Court's view of another statute,

" It is the meaning of those terms .

were there gny -

)(3)—which there iz not —the Court would
" be constrained to defer to the interpretation of the N1,

s o
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ion-security agreement may be required to tender to t‘l‘wn'
:2:32 répresg’ntféve; rath_ei, the sectio.n‘ speaks oniy of “the
periodic dues and the initiation fees uniformly revc';m.red as a,
condition of acquiring or.relaining membership (smp}}as‘!s
added). Thus, the section, by its terms, deﬁnes‘t‘ p'erlodlc
dues” and “initiation fees” as those dueg and fees “uniformly
required” of all members, not as a portion of full dues.. As
recognized by this Court, “dues collected .fx"om membe.x 8 may
be used for a variety of purposes, in ad(‘ltl().l] to meeting th_e
union’s costs of collective bargaining. Umon.s rathef' typi-
cally use their membership dues to do those things which the
members authorize the union to do in their mte:est and oq
their. behalf.”  Retail Clerks v. Schermerhorn, 373 U. S., at
753—754 (iriternal quotations omitted). By virtue of §8(a)(3),

' i ler a union-
-such dues may be required from._‘any emplo;,.ree. unc
" security agreement. Nothing in § 8(a)(3) limits, or-even ad-

dresses, the purposes to which a union may d'Tevote the mon-
eys collected pursuant to-such an agreement.

B

The Court's attempt to squeeze ‘suppm‘t.frnm the legisla-
-tive history for its reading:of congressn?r_ml mtent .contrarbcf] .to
the plain language of § 8(a)(3) is unavailing.- As its own dis-
cussion of the relevant legislative materials reveals, ante, at

i ' indicati 47 Congress in-
747-150,- there is no indication that the 19
tended £0 limit the union’s authority to collect from nonmem-.

" bers the same periodic dues and initiation fees it collects from

‘members. Indeed, on balance, the legislative 'his_tory'._rein-

'The Court’s answer to the abrolute lack of evidence that Cnngre-ss_ull_-
tendéd to regulate such expenditures is no answer at all:‘the_ (‘;mlrt st:m!' v
reiterates that in Machinists v. Streef, 367 U. S :im (1961, it ¢ u' not glnvoe
weight to congressional silence in the RLA on this :ftsue.. 'See an é, a ‘.;q.;'
The point, however, is not that thé Court should give weight to ‘ongrr{\i.n_
‘silence in the NLRA; the point is that the Cmfrt must_ find 20Me SUPpo L
the NLRA for its proposition. Congress’ mlmfm simply hlgbhghts t :: ;
‘there is no support for the Court’s interpretntu_n‘n of the 1947, C on_g'rf"..

. intent.
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foi_ces w.ha.t the statutory language suggests: the provisos
ne:t.h.er limit the uses to which agency fees may be put nor
require ngnmembers to be charged less than the “uniform"”
dues and initiation fees,

In Machinists v. NLRB, 362 U. S. 411 (1960)
stated: h '

“It is well known, and the legislative history of the 1947
Taf t-Hartley amendments plainly shows, that §8(a)(3)—
Jincluding its proviso—represented the Congressional re-
sponse to the competing demands of employee freedom
of choice and union security.. Had Congress thought one

or the other overriding, it would doubtless have found -

words a_ldequate to express that judgment. It did not
do s0; it accommodated: both interests, doubtless in a

manner ?nsatis.factory to the extreme partisans of each, :
by drawing a line it thought reasonable. . it is not for’

the administrators of the Congressional mandate to ap-

‘ prr;ach either side of that line grudgingly.” 71d., at 418,
n' ‘ D Ca y - 1]

The legislative dehates surrounding the adoption of &8 |
proviso to §8(a)(3),

?)(3) in 1947, show that in crafting the
-ongress was attempting “only to ‘remedy the most sérious
,‘buses of compulsory union membership . .. .'"  NLRBv.
mr_:emf’ Motors Corp., 373 U. S., at 741, quoting from thé
:gislative history. The particular “abuses” Congress identi-
er! and att_empted_ to correct were two: the closed shop
:h:c}l “deprives management of any real choice of the men it
tres” and gives uhion leaders “a method of depriving em-
loyee's of their jobs, and in some cases {of] a means of secur-
g a hve:’lihood in their trade or calling, for purely capriéious '
}a80NS, S.. Rep. No. 105, 80th Cong., 1st Sess.»,'6 (1947) (S.
ep.), Legislative History of the Labor Management Rela:
ons Act, 1947 (Committee Print compiled for the Sub-
'mmittee on Labor of the Senate Committee on Labor and
ubhc. Welfare), p. 412 (1974) (Leg. Hist.); and those union
10ps in which the union sought to obtain indirec '

bRA ARy Eal

the Court .

tly the same
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result as that obtained through a closed shop by negotiating |

-a union-shop agreement and maintaining a “closed” union

where it was free to deny membership to an individual arbi-

‘trarily or discriminatorily and then compel the discharge of
‘that person because of his nonmembership, 93 Cong. Rec.

3836~3837, 4193, 48854886 (1947), Leg. Hist. 1010, 1096-
1097, 1420-1421 (remarks of Sen. Taft); 93 Cong. Rec. 4135,
Leg. Hist. 1061-1062 (remarks of Sen. Ellender). Senator

" Taft, the chief sponsor of the Senate bill, in arguing against

an amendment to proscribe-all forms of union-security agree-
ments, stated that it was unwise to outlaw union-security
agreements altogether “since theré had been for such a long:
time so many union shops in the United States, (and] since in
many- trades it was entirely customary and had worked sat- -
isfactorily,” and that theréfore the appropriate approach was -
to “meet the problem of dealing with the abuses which had
appeared.” 93 Cong.. Rec. 4885, Leg. Hist. 1420." “Con-

. *See also, e. y., 93 Cong. Rec. 3837 (1947)} Leg. Hist. 1010 (remarks of

-~ Sen. Taft} (“{Blecause the union shop has been in force in many industries

for so many years . . . to upset it today probably would destroy relation.-

" ships of long standing and probably would bring on more strikes than it

‘would cure™. .
". Despite a legislative history rife with unequivocal statements to the con-
trary, the Court concludes that the 1947 Congress did not set out to re-

-, strict union-security agreements in a “limited fashion.” Anfe, at 755. -

Quite apart from the Court's unorthodox reliance on representations of

 those opposed to the Taft-Hartley amendments, the majority's observa-

tion that “Congress viewed the Wagner Act’s regime of compulsory union- -
ism as seriously flawed,” ibid., begs the question. The perceived flaws
were embedded in the closed-shop system, not the union-shop system.
Thus, as is characteristic of the majority's opinion, its comparison to the '
RLA, under which there was no closed-shop system, is beside the point.
.See ibid. Congress was aware that under the NLRA, “the one system
{the closed shop] ha[d] led to very serious abuses and the other system (the

_ 'union shop] ha{d] not led to such serious abuses.” 93 Cong. Rec. 4886

(1947), Leg. Hist. 1421 (remarks of Sen. Taft). Accordingly, Congress
banned closed shops altogether, but it made only limited inroads on the

__union-shop system that had been in effect prior to 1947, earefully describ-

ing its limitations on such agreements. H. R. Rep. No. 245, 80th Cong.,
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gress |also] recognized that in the absence of a union-security
pravision ‘many employees sharing the benefits of what un-

ions are able to accomplish by collective bargaining‘will
refuse to pay their share of the cost.’” NLRB v. Genernl

Leg. Hist. 412,

Congress’ solution was to ban the closed shop and to permit
the enforcement of union-shop agreements as long as union
membership is available “on the same terms and conditions”
to all employees, and mandatory discharge is required only
for “nonpayment of regular dues and initiation fees.” .

Motors Corp., 373-U. S., at 740-741, quoting S. Rep., at 6.

Rep., at 7, 20, Leg. Hist. 413, 426. Congress was of the

view, that, as Senator Taft stated, “[t]he fact that the em-
ployee will have to pay dues to the union seems . . . to he
much less important. The important thing is that the man
will have the job.” 93 Cong. Rec. 4886 (1947), Leg. Hist,

1422, “|Al man can get a job with an employer and can con-

tinue in that job if,

in effect, he joins the union and pays the
union dues. : ' o

“If he pays the dues without joining the union, he has the figh_t
to be employed.” - 93 Cong. Rec. 4886 (1947), Lég. Hist.

15t Sess., 9 (1047, Leg. Hist. 300; S. Rep., t 6-7, Leg. Hist. 412-413. 1t

could not be clearer from the legislative history that in enacting the provi.
s0s to § Ra)3), Congress attempted to deal only with specific abuses in the
union-shop system, only the “actual problems that hald] arisen.” 93 Cong.

Hec. 4886 (1047), Leg. Hist. 1421 (remarks of Sen. Taft): accord, 93 Cong, -

Rec. 3RG-IRT (1947, Leg. Hist. 1010=1011 (remarks of Sen. Taft). Con- ,
prress’ philogaphy was that it had “to decree either an open shop ar an epen
union. |1t} deereed an npon union . . . [which would] permit the continua-
tion of existing refationships, and [would] not violently- tear apart. a ‘great’
many long-existing relationships and make trouble in the Jahor movement:
and yet at the zame time it [would] meet the abuses which exist,” 03
Cong. Rec. 4R86 (1947), Leg. Hist. 1420 (remarks of Sen. Taft). . Union--
seenrity agreements requiring the payment of uniform periodic dues and
standlard initiation fees were not. among the specified abuses. There was
no testimony regarding problems arising from such arrangements, [n-
tl;r'ed. the subtext of the entire debate was that such arrangements were -
acceptable. The Court's suggestion to the contrary is simply unténablkﬁ

e e T T
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‘14214142é; There .'is ‘1'10 serious doubt thiat what Congress

had in mind was a situation in which the nonmember em-:
ployee would “pay the same dues as other memhers-of the

“union.” 93 Cong. Rec. 4272 (1947), Leg: Hist.’-11‘i42_('rexna3~"ks
. of Sen. Taft); accord, 93 Cong. Rec. 3557 (1947), Leg: I-hz_at'.
' 740 (remarks of Sen. Jennings) (members of the minority

“should go along and contribute dues like the others™. In
their financial: obligations, therefore, these employees were
“in effect,” union members, and could not be discharged pur-
suant to a-union-security agreement as long as they mam-

. tained this aspect of union “membership.”” Thi"s so_lutiog
~'was viewed as “takling] care” of the free-rider issue. 93

Cong. Rec. 4887 (1947), Leg. Hist. 1422 (remarks of Sen.

Taft). | T

Throughout the hearings and lengthy debate on one_of t_h.e.
most hotly contested issues that confronted the 1947 Con-
gress, not once did any Member of Congress suggest that
§ 8(a)(3)-did not leave employers and unions free to adopt andl

" enforce union-security agreements requiring all employees in
the bargaining unit to pay an amount equal to full union dues

and standard initiation fees.: Nor did anyone suggest that
§8(a)(3) affected a union's expenditure of such funds.

. Indeed, the legislative history indicates that (jnngross_af‘-
firmativelyv declined to place limitations on either the amount
of dues a union could charge or the uses to which it could put

" these dites. The Court dismisses as irrelevant the fact that

Congress expressly rejected the House proposal that wnnl(.!
have empowered the NLRB to regulate the “rrrastmnhlo'ness

of union dues and expenditures. The Court finds meaningful
the fact that “[t]he House bill did not purport to set out the

*The Senate Report explained: Congress “dicl not desive to Iimit the
Iahor organization with respect to either its selection of mem!mr.-shn'\ ar e
pulsion therefrom. But [it] did wish to protect the employee in his joh if
unreasonably expelled or denied membership.  The tests prm-u!ml by t.lw
amendment are based upon facts readily ascertainable and '!." u:ﬂ, require
the employer to inguire into the internal affairs of the union. 8. Rep..at

20, Leg. Hist. 426. © . : :
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- rights of nonmembers who are compelled to pay uiion dues
hut rat._lwr sought to establish a ‘bill of rights ‘ft}'r uninn mﬂn.p:
!n'.rs' vis-2-vis their union leaders, H. R. Rep.. at 31, Le
H'I.\"%. 322 (emphasis added).”  Ante, at 758, 'I‘*}uf th;q ;QE
distinction without a difference. Cf)n“tl'al‘-v to the C.ou‘rt"(

view, Congress viewed this proposal as directly related to

__&8(:1)'(3): Congress clearly saw the nonmembers’ intevests
in this context as being represented by union memﬁei; "
Thus, Se.natnr Taft explained the Senate conferees’ re'a'q(;r.l'ﬂ
for refusing to accept the provisions in the House bill: o

“In_ the opinion of the Senate rconfereesl,] the language
wh.nch protected an employee from losi-n'g his job i a
union expelled him for some reason other than ;nhﬁpw-
ment of dues and initiation fees, uniformly roqui-red( of
all- members, was considered sufficient pr(;tertion " 93
Cong. Rec. G443 (1947), Leg. Hist. 1540, -

Congress’ decision, in the course of the well-documented

N ,
Senate-House compromise, not to place any general federal

restrictions ; ‘uni indi
restrictions on the levels or uses of union dues," indicates

“The Court appears to helieve that Congress intended § S(a)3) to pro-

o , o . e .
tect the interests of individual nonmembers in the uses tn which the union =

:);ns tﬁhmr moneys. - Bee anfe, at 5. 1t could not be clearer, however
1at Congress dith not have this in mind at all. A= Senator Taft Mpl'l"inmi’
- - v <

to his eolleagne who complained that requiring a man ta join a union |
does ot wish to join (pursuant to $§8aK3N was no less ll'('::l rir';ivu :;1"' ']?
closed shap: in enacting § Rax3), ("Rnfm-vss: wis not ll'\'ing. “ln -rnc; t 'I:ll ]
hraader fields of the rights of partieular persopg,” T C L o %%
01D, Loy, Hist, 1421, e I e ftec. A6
The only “rights” protected hy the § K00 provisos are workers'

||Iu_vn|¢-n!~ rights.  As the legislative dehates reflect (’!r»'rlgl'naq'.\\"iu . "“"?' g
p:ll'l_\' catieerned with insudating workers' jols ﬁ'nn; (’:l]l)'i(‘il;|;'{ q(lnl:::.n;‘l-
union fem‘lors. “The purpose_of the union unfair lahor prar-lic.e()rn;-i:'( ,i
aclded to § RaN2) was to ‘preven|t] the union from inducing |.Iw orll | I ""- '
usethe emohunents of the job to enfirer the nnion's rnlA 0 torn
- Makers vo NLRE, 473 U, 8., al 126 (discentin . o
vo NLRR, 394 11, 8, 423, 420 (19650), '

Pattery
W opinion)..«quoting Seofield

N e e . . P 4

- (,.ungw.as_pl.\m 1 enly one limitation on the uses which can be made of
} Placed an Hior he v an he mg
union dues. “[Wlith little apparent discussion or oppogition,” the Sénate
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that it did not intend the provisos to limit the uses to which.
agency fees may be put. ' o

The Court invokes what it apparently sees as a single-
minded legislative purpose, namely, the . eradication of a
“free-rider” problem, and then views.the legislative history
through this narrow prism. The legislative materials dem-
onstrate, however, that, contrary to the impression left by

“the Court, Congress. was not guided solely by a desire to

eliminate “free-riders.” The 1947 Congress that carefully
crafted §8(a)(3) was focusing on a quite different problem—
‘the most serious abuses of compulsory unionism. As the ma-
jority observes, “Congress carefully tailored [its] solution to
the evils at which it was aimed.” Ante, at 749. In serving
jts purpose, Congress went only so far in foreclosing compul-
sory unionism, It outlawed closed shops altogether, but
banned .unions from ‘using union-security provisions only
where those provisions exact more than the initiation fees
and “periodic dues” uniformly required as conditions of union

o

conferees adopted the House bill's prohibition limiting what nninns may
spend from dues money on federal elections. Dipefitters v. United Staltes,
407 U. S. 885, 405 (1972). In_ §304 of the Labor. Management Relations
(Taft-Hartley) Act, 61 Stat. 159-160, which is now incorporated in the Fed-
eral Election Cainpaign Act of 1976, 90 Stat. 490, 2 U. €. C. §441hea),
Congress made it unlawful for a union “to make a contribution or expendi-
ture in connection with” certain political electinns, primaries, or political
_convenlions, ‘ ‘ :

The Senate conferees also agreed with the House that some safeguard
was needed to prevent unions from charging new members exorhitant.
initiation fees that effectively “close” the uninn, therahy “frustratfing] the
intent. of [§&a)eH]." 93 Cong. Rec. 6443 (1947), Leg. Hist, 154} tremarks
of Sen. Taft). Hence, §8(h)(5) was added to the finnl hill, which makes it
an unfair labor practice for a union which his negotiated a union-security
agreement to require initiation fees that the NLRE “finds exeessive or dis-
criminatory under all the circumstances,” 29 1. 8. C. §15%hth.  The
Senate passed, § 8(hi5) only after receiving assuranees_from Senator Taft
that it would not allow the NLRR to regulate union expenditures.  See 3
Cong. Rec. 6R59 (1947), Leg. Hist. 1623 (stressing that the provision “is
limited to initiation fees and dees not cover dues”). '
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membership.  Otherwise, it determined that. the regulation
ol union-security agreements should be left to specifie federal

legiglation and te the legislatures and courts of the several

States.™  Congress< explieitly deelined to mandate the kind of
particularized regulation of union dues and fees wh:ch the

 Court attributes to it today.

n

By suggesting that the 1947 Congress was driven princi-
pally hy a desire to eradicate a “free-rider™ problem, the
Court. finds the means not only to distort the legislative jus-

tification for §8G)() and to ignore the provision's plain -

Ianguage, but alko to draw a controlling parailelism to §2,

Eleventh of the RILA, 64 Stal. 1208, 45 U, &, €, §162.  As_ 7

mistaken as the Court, is in its view of Congress' purpose in
enacting § 8(a)(2). the Court is even more mistaken in its reli-
ance on this Court’s inter metdtlnn of §2, Fleventh in Mn-
chinista v, Streef, 207 U, S, 740 (1961).

The text of §R(a)D) of the NLRA is, of eourse, very much
like the text of the later enacted €2, Fleventh of the RLA,
Thiz similarity, however, does not dictate the conelusion that
the 17 Congress intended §8(a)(3) to have a meaning iden-
tical to that which the 1951 Congress intended §2, Eleventh

tohave.  The Court previously has held that the seope of the

RLA is not identical to thit of the NLRA and that_courts

ST was never the intenbion of the INLRAT. . . to preempt the field in

this pepard so as Lo deprrive the States of their powers to prevent compul-
sory unionism.” L B Condl. Rep, 510, R0th Clonge,, Ist Sess,, B0 (1947),
Leg, Thst, 561 Aceardingly, Congress added § Lithy 1o the final bill,
which, as enacled, expessly pr eserves the anthority of the States Lo regu-
e union-seenrity agreements, including the use of funds collocted from

mp}u_\ oes |n1nsu'mi to sneh an agreement.  See Retail Clerks v. Scher.
Many Statesin fact have imposed limita-
Lioms on the union-geeny uy agrreements that ave permitfed in their jurisdie-

tinms,  Sece 2 €0 Morris, The Developing Labor Law 13%9-1392 (2d od,
10O, . .

COMMUNICATIONS WORKFERS » DI ‘Is )
735 : Opinion of BLACKMUN, ),

utes.  See, ¢, g., Fi.‘rsf National Maintenines Corp.
NLRB, 452 U S. 666, 686, n. 23 1981); Railvord Traimmen
Jacksonville Terminal Co.; 394 U, S 2360, 323 (1969).

Thus, parallels between §8(a)(3) and §2, Eleventh, “like all

parallels between the NLRA and the Railway Labor Act,
should be drawn with the utmost care and with full aware-
ness of the diffcrences between the statutory schemes.”

Chicago & N. W. R. Co. v. Transportation Union, 402 11, S.
570, 579, n. 11 (1971).. Contrary to the majority’s conclu-

_sion, @ite, at 750, the two provisions were not born of the

“same concern{s|": indeed, they were born of competing con-
cerns. This Court's interpretation of §2, Eleventh. there-
fore, provides no support. for construing § 8(a)) in a fashion
inconsistent with its plain language and legislative history."
The considerations that enabled the Court to conclude in
Street, 367 U. S., at 750, that it is “‘fairly possible’”.and “en-
tirely reasonable” to read §2, Eleventh to proscribe union-
security agreements requiring uniform payments from all

‘hargaining-unit-employees are wholly absent with respect to

§8(a)(3). - In Street, the Court stressed the fuct that from
1926, v.hpn the RILA was first enacted, until 1151 when §2,
FEleventh assumed its present form, that Act prohihited sl
forms of union security and declared a “policy of complete
freedom of choice of employees to join or not to oin a union.”
ihid. By 1951, however, Congress recognized “the expenses

wwl hmrlpnq incurred by the unions in the ﬂ(lnnmstmtmn of

the complex scheme of the [RLAJL" 367 U. S, at 751, The
purpose. advaneed for amencing the RLA in l‘i"»I to authorize
union-security agreements for the first time vwas “the vlmn-

" Ilw f]lSF(‘T'Il in the oviginal pnnr.'l decision in Lhis ease appropriately oh
sorved: “IT the legistative purposes hehind § Rt and £2, Fleventh werse
identical, one would expeet_that {this] Court in Strecf would have fonked to

the NLRA for guidance ininterpreting §2, Eleventh.  The Streef opinion,

however, does pot significantly rely on or tlmnsk either the NLRA or
§R(NZ), Insteads it focugos on the distinetive fe; dures of the railroad in.
dustry and the Railway Labor Act in coristriing § 2, Fleventh.™ 3 TG 2
1187, 1220 (C A4 [985). K
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nation of the frec riders.’” 267 U, S., at 761.  Given that
hackground, the Court wag persuaded that it was possihle to
conclude that “Congress did not. completely abandon the pol-
icy of full freedom of choice embodied in the . .. Aet, but
- rather made inroads on it for the limited purpose of eliminat-
ing the problems created hy the ‘free rider.”” Id., at 67
The NLLRA doees not share the R1LA's underlying pollcv
which propelled the Court’s interpretation of §2, Eleventh
in Street. Indeed, the history of the NLRA points in the op-
posite direction: the original policy of the Wagmer Act was
to permit all forms of union-security agreements, and such

agreements were commonplace in 147, Thus, in enacting.
§8(a)3), the 1947 Congress, nnlike the 1951 Congress, was .

not making inreads on a policy of full freedam of chaice in
order to provide “a specific response,” id., at 751, to a par-
ticular prohlem facing unions.  Rather, the 1947 amend-
ments to §R(2)(3) were (lemgnml to make an inroad into a pre-
existing policy of Lhe ahsolute fr omlom of private parties
under federal law to negotiate union-security agreements.
It was a “limited” inroad, responding to carefully defined
ahuses that Congress concluded had arisen in the union-
securily agreements permitted by the Wagner Act. The.
1947 Congress did not enact §86a)3) for the “same purpose”
as did the 1951 Congress in enacting §2, Eieventh. There-
fore, contrary to the Court's eonclusion, airte, at 762, the lat-
ter purpose, “eliminating ‘free riders,”” does not dictate our
construction of §8(n)(R), regardless-of its munut on oir eon-
struetion of §2, Eleventh,

In order to overcome this inevitable conclugion, the ('.nln't.
relies on renurks made by a fow Members of the Congress in
enaeting the 1951 amendments to §2, Fleventh of the RLA,
which the Courl contends show that the 1951 Congress
viewed those amendments ag identical Lo the amendments
that had been madé to §K()(2) of the NLRA in 1947, Seq
anfe, al Th6; see.alsn ante, al 746, and'n. 4. But even as-

suming the Court’s view of the legislative history of §2, Elev.
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enth is correct (and the legislative materials do not ahviously

impart the message the Court receives ). it does not provide

support for the Court's strained reading of § Rta)3). = only

‘ poqmble relevance in this case is to evidence the 1951 Con-

gress’ understanding of a statute that partieular Congress did
not enact. The relevant question here, however, is what the
1947 Congress intended by the statute that it enacted.  “IT}t
is well seltled that ‘“the views of a subsequent Congress
form a hazardous basis for inferring the intent of an earlier
one."'"  Russello v. United States, 464 U, 8. 16, 26 (1983),
quoting Jefferson County Pharmacentical Assy. v, Abbott
Laboratories, 460 U. S. 150, 165, n, 27 (1983), mtmn (quoting
[nited States v. Price, 361 U. S. 304, 213 (1960, " See also
United States v. Clark, 445 U. S. 23, 23, n. 9 (1980). It

"*The Court overstates the clarity of what was =aid ahout §R602) when
§2, Eleventh was aimended in 1951.  As the Conrt's recitation of various
statements reflects, the extent to which the 193] Congress saw itself en-

“grafting onto the.RLA terms identical, in all respeets, to the terms of

§R(a)(3) is uncertain, . See ante, at TAG-TAT, n. 4. The remarks are only
general comments ahout thé similarity of the NLIIA union-cecnrity provi.
siong, rather than explicit comparisions of § Ran2 with the provisions of
the RLA.  ["or example, Senator Taft explained: “In effret, the hill inserts
in the railway mediation law afmost the exract )n-.w;'.c'inu.\-, so fiv e they fit,
of the Taft-Hartley law, =0 that the conditions regarding the union shop
and the check-off are carried into the relations hetween railroad unions and
the railreneds.” 96 Cong, Rec. 16267 (19500 (emphasis wldod). S alsn,
e. .. Ho RO Rep: Noo 2811, 81st Cong.. 2d Secs.. 4 (1950 (82, Eloventh
allows agreements “of a character™ permitted in $Ra0=0; 95 Cong, Rer,
17049 (151 tremarks of Rep. Beckworth) 182, Fleventh oxtends to il
rimds “a principte” embadied in §8eoehY, Fepecially swehen it s remeimn.
beved that Congress was exfending to unions in the vailvaad indnstey the
atthorily Lo enter inte agreements Tor which they previonsty had wo an

thority, whereas the 1947 Congress had rescirider autharization - eeriain

kinds of union-security agreements, -the impoart of these statements s
ambiguous.  To bovrow a phrage from the mdjority, T think it far safer
and far more appropriate to construe § R in light of ite™ bonneige and

Aegislative history, “than by drawing inferences from™ amhiguons state.

ments me ulo hy Mnmber'% of 4 later Congress in enacting o ifferent \m
ute. Anfr', at 7hY, :
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would “surely come as a surprise” to the l‘egislators who en-
acted §8(a)(3) to learn that, in discerning their intent, the
Court listens not to their voices, but to those of a luter Con--
gress. -Ante, at 756. Unlike the majority, I'am unwilling

to put the 1951 legislators’ words into the 1947 legislators’ |

mouths.

" The relevant sources for gleaning the 1947 Congress’ iment -

are the plain language of § 8(u)(3), and, at least to the extenmt
that it might reflect a clear intention contrary to the plain
meaning of the statute, the legislative history of §8(uis.
Those sources show that the 1947 Congress did not intend
§ 8(a)(3) to have the sume meaning the Court has attributed
to §2, Eleventh of the RLA. I.therefore must disugree with
the majority’s assertion that the Court’s decision in Street i
“controlling” here. See ante, at 745.

[1]

In sum, I conclude that, in enacting §8(a)(3) of the NLLIRA,
Congress did not intend to prohibit union-security agrec:
ments that require the tender of full union dues and standurd
union initiation fees from nonmember employees, without re-

gird to how the union expends the funds so collected. In.

finding controlling weight in this Court’s ititerpretation of § 2,
Eleventh of the RLA to reach a contrary conclusion, the
Court has not only eschewed our well-estublished methods of
statutory construction, but also interpreted the terms of
§8(a)(3) in a manner inconsistent with the congressional pur-
pose clearly expressed in the statutory language and amply
documented in the legislative history. 1 dissent, . =~
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NO. 8a4

FOREIGN CONTRIBUTIONS BAN

. Section 319(b) of FECA (2 USC § 441e(b)) is amended to

read as follows:

"(b) As used in this section, the term ‘'foreign national®

means-=~«

(1) any individual who is not a citizen of the United

States;

(2) any person other than an individual which is a
foreign principal as such term is defined by section 611(b) of

title 22;
(3) any corporation which is a foreign subsidiary;

(4) any partnership of which the rights to governance,
or in which the majority of the ultimate beneficial ownership or
interests, are held or controlled, directly or indirectly, by

individuals who are not citizens of the United States; and

(5) any person other than an individual, a corporation or
a partnership, whose activities are directly or indirectly
supervised, directed, controlled, financed or subsidized in whole

or major part by a foreign principal as such term is defined by

paz
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section 611(b) of title 22.

For purposes of this subsection (b), the term 'foreign
subsidiary' shall mean any corporation (i) the ultimate beneficial
6wnership of which is held or controlled,_directly or indirectly,
by individuals who are not citizens of the United States or (ii) a

majority of the total combined voting power of all classes of stock

of which is ultimately held or controlled, directly or indirectly,

by individuals who are not citizens of the United States."”
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Subtitle B—Provisions Relating to

Soft Money of Political Parties
SEC. 211. SOFT MONEY OF POLITICAL PARTIES.

" Title IT of the Federal Election Campaign Act of
1971 (2 U.S.C. 431 et seq.) is amended by adding at the
end the following new section:

“SOFT MONEY OF POLITICAL PARTIES

“8Sgc. 325, (a) A nationa] committee of a political
party, including the national congressional campaign com-
mittees of a political party, and any officers or agents of
such party committees, shall not solicit or receive any con-
tributions, donations, or transfers of funds, or spend any
funds, not subject to the h:.mitaﬁons, prohibitions, and re-
porting requirements of this Act. This subsection shall
apply to apy entity that is established. financed. main-
tained. or controlled by a national commirtree of a political
party, including the national congressional campaign com-
mittees of a political party, and any officers or agents of
such party committees.

“(b)(1) Any amount espended or disbursed by a
State. district, or local committee of a political party, dur-
ing a calendar year in which a Federal election is held.
for any activity which might affect the outcome of a Fed-
eral election, including but not limited to any voter reg-

istration and get-out-the-vore activity, any generic cam-

doos
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paign activity, and any communication that identifies a
Federel candidate (regardless of whether a State or local
candidate is also mentioned or identified) shall be made
from funds'subject to the limitations, prohibitions and re-
porting requirements of this Act.

“(2) Paragraph (1) shall not apply to expenditures
or disbursements made by a State, district or local com-
mittee of a political party for—

“(4) a contribution to a candidate other than
for Federal office, pravided that such contribution is
not designafed or otherwise earmarked to pay for ac-
tivities described in paragraph (1);

“(B) the costs of a State or distriet/local politi-
cal convention:

“(C) the non-Federal share of a State, district
or local party committee’s adminisoadve and over-
head espenses (but not ineluding the compensation
in any month of any individual who spends more
than 20 percent of his or her time on activity during
such month wbich may affect the outcome of a Fed-
eral election). For purposes of this provision, the
non-Federal share of a party committee’s adminis-
trative and overhead espepses shall be determined by
applving the ratio of the non-Federa] disbursements
to the totsl Federal espenditures and non-Federal

@oo4
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disbursements made by the committee during the

" previous presidential election vear to the committee's

administrative and overhead expenses in the election
year im question:

“(D} the costs of grassroots campaign mate-
rials, imcluding buttons, bumper stickers, and yard
signs, which materials solely name or depict 2 State
or local candidate; or

“(E) the cost of any campaign activity con-
duM solelv on behalf of a clearly identified State
or local candidate, provided that such activity is not

a get out the vote activity or any other activity cov-

ered by paragraph (1).
“(3) Any amount spent by a national, State, distriet

15 or-local committee or entity of a political party to raise

16 funds that are used in whole or in part. to pay the costs

17 of any activity covered by paragraph (1) shall be made
18 from funds subject to the limitations, prohibitions, and re-
19 porting requirements of this Act. This paragraph shall
20 apply to any entity that is estahlished, financed, main-

21 tained, or controlled by a State, distriet or local committee

22 of a political party or any agent or officer of such party

23 committee in the same manner as it applies to that com-

24 nmittee.

@oos
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“(e) No nationa.l,.State, district or local committee
of a political party shall solicit any funds for 6r make any
donations to anf organization that is esempt from Federal
taxation under section 301(c) of the Internal Revenne
Code of 1986.

“(d)(1) No caundidate for Federal office, mdividual
holding Flederal office, or any agent of such candidate or
officeholder, may solicit or receive (A) anyv funds m con-
nection with any Federal election unless such funds are
subject to the limitations. prohibitons and reporting re-
quirements of this Act; (B) any funds that are to be ex-
pended In connection with any election for other than a
Federal election unless such funds are not m esecess of
the amounts permitted with respect to contributions to
Federal candidates and political commirtees under section
315(a)(1) and (2), and are not from sources prohibited
from making contributions by this .Aet wich respeet to elec-
tion for Federal office. This paragraph shall not apply to
the solicitation o receipt of funds by an individual who
is a candidate for a non-Federal office if such acuwvity is
permitted under State law for such individual’s non-Fed-
eral campaign commuittee. -

“(2){2) No candidate for Federal office or individual
holding Federal office may directly or indirectly establish.

maintain: finance or control any organization described in

goos
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section 501(c) of the Internal Revenue Code of 1986 if
such organization raises fands from the publie.

“(B) No candidate for Federal office or individual
holding Federal office may raise funds for auy organiza-
ton deseribed in section 301(e) of .the Internal Revenue
Code of 1986 if the activities of the organization include
voter registration or get-out-the-vote eampaigns.

“(C) For purposes of this paragraph, an individual
shall be treated as holding Federal office if such indivd-
- | .

“(i) holds a Federal office; or
“(1) holds a position described in level I of the
Esecutive Schedule under 3312 of title 5, United
States Code.”.
SEC. 212. REPORTING REQUIREMENTS.

(2) REPORTING REQUIREMENTS.—Section 304 of the
Federal Election Campaign Act of 1971 (2 T.S.C. 434)
is amended by adding at the end the followhg new sub-
section: |

“(d) Porrticar CoMmaTTEES.—(1) A political com-
mittee other than a national committee of a politieal party,
any congressional campaign committee of a political party,
and any subordinate committee of either, .tO which section
325(b){(1) applies shall report all receipts and disburse;

ments.

W oo7
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‘*/(2) Any political committee other than the commit-
tees of a political party shall report any receipts or dis-
borsements that are used in comnection with a Federal
election.
“(3) If a political committee has receipts or disburse-
ments to which this subsection applies from any person

aggregating in excess of $200 for any calendar vear, the

political committee shall separately itemize its reporting

for such person in the same manner as required in sub-
section (b)(3)(4), (3), or ().

“(4) Reports required to be filed under this sub-
section shall be filed for the same time per'iods required
for political committees under subsection (a).”.

(b) REPORTS BY STATE COMMITTEES.—Section 304
of the Federal Election Campaign et of 1971 (2 U.S.C.
434), as amended by subsection (a), is forther amended
by adding at the end the foﬁowing new subsection:

“(¢) FILING OF STATE REPORTS.—In lieu of any re-

port required to be filed by this Act, the Commission may
allow a State committee of a politieal party to file with
the Commission a report required to be filed under State
law if the Commission determines _such reports contain
substantially the same information .

(c) OTEER REPORTING REQUIREMENTS. —

hoos
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1 (1) AUTHORIZED  COMMITTEES.—Section
2 "304(b)(4) of the Federal Election Campaign Act of
3 1971 (2 US.C. 434(b)(4)) is amended—
4 (4) by striking “‘and™ at the end of sub-
5 paragraph (H):
6 (B) by inserting ““and” at the end of sub-
7 paragraph (I); and
8 (C) by adding a1 the end the following new
9 subparagraph-
10 “(J) in the case of an authorized commit-
11 tee, disbursements for the primary electon. the
12 generzl election, and any other election in which
13 the candidate participates:”.
14 (2) NaMES AND  ADDRESSES.—Section
15 304(b)(3)(4) of the Federal Election Campaign Act
16 of 1971 (2 U.S.C. 434(b)(5)(4)) is amended—
17 (A) by striking ‘“within the calendar vear’;
18 and
19 (B) by mserting *“, and the electon to
20 | which the operating expenditure relates™ after
2] “‘opersating espenditure”.
22 SEC. 213. BUILDING FUND EXCEPTION TO THE DEFINITION
) 235 | OF THE TERM “CONTRIELTION".
24 Section 301(8)(B) of the Federal Electon Campaign

25 Acetof 1271 (2 U.S.C. 431(8)(B)) is amended—

doos
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(1) by striking out clause (vii1); and
(2) by redesignating clauses (ix) through (xiv)
as clauses (viil) through (xii), respectively.
Subtitle C—Soft Money of Persons
Other Than Political Parties
SEC. 221. SOFT MONEY OF PERSONS OTHER THAN POLITI-
CAL PARTIES.

Section 304 of the Federal Election Campaign Act
of 1971 (2 TU.S.C. 434), as amended by section 212(a)
and (c), is further amended by adding at the end the fol-
lowing new subsection:

“(f) ELECTION ACTTVITY OF PERSONS OTHER THAN
PoLrrical. ParTIES.—(1)(A)(i) If any person to which
section 325 does not apply makes (or obligates to make)
disbursements for activities deseribed in secrion 325(b}(1)
in egcess of 2,000, such person shall file a statement—

“(I) within 48 hours after the disbursements

(or obligations) are made; or

“(II) in the case of disbursements (or obliga-
tions) that are required to be made within 20 days
of the election, within 24 hours after such disburse-
ment (or obligations) are ma.de;.__ _

“(ii) An additional statement shall be filed each time
additional disbursements aggregating $2,000 are made (or

obligated to be made) by a person deseribed in clause (i).

goll
@oos



”J | | I -

Roy, petitioner,

668, 96 5 (1 gog,
ion for e . .
LR
1022, 46 | By 54
:;_ {424 US 1]

i JAMES L. BUCKLEY, et al., Appellants,

v

FRANCIS R. VALEO, Secretary of the United States Senate, et al. (No. 75~
ffith, Petitioner, ‘ 436) .
658, 96 S Ct 808, 1 o ‘
n for leave to gie v JAMES L. BUCKLEY, et al., Appellants,
fd' Mr. letige Ste v
* consideration gp E FRANCIS R. VALEQ, Secretary of the United States Senate, et al. (No. 75—
3 926, 46 L. Ed 24 - 437)
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[Nos. 76436 and 75-437]

f, Argued November 10, 1975. Decided January 30, 1976.
‘ton, applicant, v € SUMMARY
é . An action against the Federal Election Commission and various govern-
658, 96 S Ct 1090. . £ ment officials was instituted in the United States District Court for the
ation for recall and ;- District of Columbia by various individuals and groups, including federal
ted States Court of . B officeholders, candidates, and political organizations, challenging the consti-
ircuit, presented to . tutionality of certain provisions of the Federal Election Campaign Act of
1y him referred to R & 1971 (generally 2 USCS §§ 431 et seq., 18 USCS §§ 591 et seq.) and the
;": m:: w?‘:hm . provisions of Subtitle H of the Internal Revenue Code of 1954 (26 USCS
of this - §§ 9001 et seq.) for public financing of Presidential election campaigns. The

- principal statutes involved—atfacked primarily as violating First Amend-

N 3 ment speech and association rights and Fifth Amendment equal protection
oy B principles—a} limit political contributions by individuals or groups to any

R single candidate for a federal elective office to $1,000 (18 USCS § 608(b)1)),
; limit contributions to any such candidate by political committees to $5,000
(18 USCS §608(bX2), and impose a $25,000 annua! limitation on total
contributions by any contributor (18 USCS § 608(bX3)); (b) limit independent
expenditures by an individual or group advocating the election or defeat of
a clearly identified candidate for federal office to $1,000 per year (18 USCS
§ 608(eX1)); set limits, depending on the office involved, on expenditures by a
candidate for federal office during any calendar year (18 USCS § 608(aX1)),

Briefs of Counsel, p 989, infra.
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vent evasion of the $1,000 contribu-
tion limitation by a person who
might otherwise contribute massive
amounts of money to a particular
candidate through the use of unear-
marked contributions to political
committees likely to contribute to
that candidate, or huge contribu-
tions to the candidate’s political
party. The limited, additional re-
striction on associational freedom
imposed by the overall ceiling is
thus no more than a corollary of the
basic individual contribution limita-
tion that we have found to be consti-
tutionally valid.

{424 US 39]
C. Expenditure Limitations

The Act’s expenditure ceilings im-
pose direct and substantial re-
straints on the quantity of political
speech. The most drastic of the limi-
tations restricts individuals and
groups, including political parties
that fail to place a candidate on the
ballot,* to an expenditure of $1,000
“relative to a clearly identified can-
didate during a calendar year.”
§ 608(e)(1). Other expenditure ceil-
ings limit spending by candidates,
§ 608(a), their campaigns, § 608(c),
and political parties in connection
with election campaigns, §608(f). It
is clear that a primary effect of
these expenditure limitations is to

restrict the quantity of campaign
speech by individuals, groups, and
candidates. The restrictions, while
neutral as to the ideas expressed,
limit political expression “at the
core of our electoral process and of
the First Amendment freedoms.”
Williams v Rhodes, 393 US 23, 32,
21 L Ed 2d 24, 89 S Ct 5, 45 Ohio
Ops 2d 236 (1968).

1. The $1,000 Limitation on Expend-
itures “Relative to a Clearly
Identified Candidate”

Section 608(eX1) provides that
“[n]o person may make any expendi-
ture . . . relative to a clearly identi-
fied candidate during a calendar
year which, when added to all other
expenditures made by such person
during the year advocating the elec-
tion or defeat or such candidate,
exceeds $1,000.”4 The plain effect of
§ 608(e)() is to

[424 US 40]

prohibit all individu-
als, who are neither candidates nor
owners of institutional press facili-
ties, and all groups, except political
parties and campaign organizations,
from voicing their views ‘‘relative to
a clearly identified candidate”
through means that entail aggregate
expenditures of more than $1,000
during a calendar year. The provi-
sion, for example, would make it a

44, See n 19, supra.

45. The same broad definition of “person”
applicable to the contribution limitations gov-
erns the meaning of “person” in § 608(e)X1).
The statute provides some limited exceptions
through various exclusions from the other-
wise comprehensive definition of “expendi-
ture.” See § 591(f). The most important exclu-
sions are: (1) "any news story, commentary, or
editorial distributed through the facilities of
any broadcasting station, newspaper, maga-
zine, or other periodical publication, unless
such facilities are owned or controlled by any
political party, political committee, or candi-

date,”’ § 591(fX4XA), and (2) “any communica-
tion by any membership organization or cor-
poration to its members or stockholders, if
such membership organization or corporation
is not organized primarily for the purpose of
influencing the nomination for election, or
election, of any person to Federal office,”
§ 59UM4XC). In addition, the Act sets substan-
tially higher limits for personal expenditures
by a candidate in connection with his own .
campaign, § 608(a), expenditures by national
and state committees of political parties that
succeed in placing a candidate on the ballot,
§§ 591(i), 608(f), and total campaign expendi-
tures by candidates, § 608(c}.
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federal criminal offense for a person
or association to place a single one-
quarter page advertisement “relative
to a clearly identified candidate” in
a major metropolitan newspaper.*

(19a, 20a] Before examining the
interests advanced in support of
§ 608(e)(1)'s expenditure ceiling, con-
sideration must be given to appel-
lants’ contention that the provision
is unconstitutionally vague.*” Close
examination of the

[424 US 41)
specificity of the statutory limitation
is required where, as here, the legis-
lation imposes criminal penalties in
an area permeated by First Amend-
ment interests. See Smith v Goguen,
415 US 566, 573, 39 L Ed 2d 605, 94
S Ct 1242 (1974); Cramp v Board of
Public Instruction, 368 US 278, 287-
288, 7 L Ed 2d 285, 82 S Ct 275
(1961); Smith v California, 361 US
147, 151, 4 L. Ed 2d 205, 80 S Ct 215,
14 Ohio Ops 2d 459 (1959).# The test
is whether the language of § 608(e)(1)
affords the “[p]recision of regulation

46 L Ed 24

[that} must be the touchstone in gp
area so closely touching our mogt
precious freedoms.” NAACP v Byt.
ton, 371 US, at 438, 9 L Ed 2d 405
83 S Ct 328. '

The key operative language of the
provision limits “any expenditure
. . . relative to a clearly identified
candidate.” Although “expenditure,”
“clearly identified,” and “candidate”
are defined in the Act, there is no
definition clarifying what expendi-
tures are “relative to” a candidate.
The use of so indefinite a phrase as
“relative to” a candidate fails to
clearly mark the boundary between
permissible and impermissible
speech, unless other portions of
§ 608(e)(1) make sufficiently explicit
the range of expenditures

{424 US 42]
covered by
the limitation. The section prohibits
“any expenditure . . . relative to a
clearly identified candidate during a
calendar year which, when added to

46. Section 608(i) provides that any person
convicted of exceeding any of the contribution
or expenditure limitations “shall be fined not
more than $25,000 or imprisoned not more
than one year, or both.”

47, Several of the parties have suggested
that problems of ambiguity regarding the
application of § 608(eX1) to specific campaign
speech could be handled by requesting advis-
ory opinions from the Commission. While a
comprehensive series of advisory opinions or a
rule delineating what expenditures are “rela-
tive to a clearly identified candidate” might
alleviate the provision’'s vagueness problems,
reliance on the Commission is unacceptable
because the vast majority of individuals and
groups subject to criminal sanctions for violat-
ing § 608(eX1) do not have a right to obtain an
advisory opinion from the Commission. See 2
USC § 437f (1970 ed Supp IV} [2 USCS § 437).
Section 437fla) of Title 2 [2 USCS § 437fla)]
accords only candidates, federal officeholders,
and political committees the right to request
advisory opinions and directs that the Com-
mission “shall render an advisory opinion, in
writing, within a reasonable time” concerning

700

specific planned activities or transactions of
any such individual or committee. The powers
delegated to the Commission thus do not as-
sure that the vagueness concerns will be rem-
edied prior to the chilling of political discus-
sion by individuals and groups in this or
future election years.

48, [20b] In such circumstances, vague
laws may not only “trap the innocent by not
providing fair warning” or foster “arbitrary
and discriminatory application” but also oper-
ate to inhibit protected expression by induc-
ing “citizens to ‘steer far wider of the unlaw-
ful zone’ . . . than if the boundaries of the
forbidden areas were clearly marked.”
Grayned v City of Rockford, 408 US 104, 108-
109, 33 L Ed 2d 222, 92 S Ct 2294 (1972),
quoting Baggett v Bullitt, 377 US 360, 372, 12
L Ed 2d 377, 84 S Ct 1316 (1964), quoting
Speiser v Randall, 357 US 513, 526, 2 L. Ed 2d
1460, 78 S Ct 1332 (1958). “"Because First
Amendment freedoms need breathing space to
survive, government may regulate in the area
only with narrow specificity.” NAACP v But-
ton, 371 US 415, 433 9 L. Ed 2d 405, 83 S Ct

328 (1963).
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all other expenditures . . . advocat-
ing the election or defeat of such
candidate, exceeds $1,000.” (Empha-
sis added.) This context clearly per-
mits, if indeed it does not require,
the phrase “relative to” a candidate
to be read to mean “advocating the
election or defeat of’ a candidate.*®

But while such a construction of
§ 608(e)1) refocuses the vagueness
question, the Court of Appeals was
mistaken in thinking that this con-
struction eliminates the problem of
unconstitutional vagueness alto-
gether. — US App DC, at —,
519 F2d, 853. For the distinction
between discussion of issues and can-
didates and advocacy of election or
defeat of candidates may often dis-
solve in practical application. Candi-
dates, especially incumbents, are in-
timately tied to public issues involv-
ing legislative proposals and govern-
mental actions. Not only do candi-
dates campaign on the basis of their
positions on various public issues,
but campaigns themselves generate
issues of public interest.* In an anal-

Ogous
(424 US 43]

context, this Court in Themas v Col-
lins, 323 US 516, 89 L Ed 430, 65 S
Ct 315 (1945), observed:

*“{Wlhether words intended and
designed to fall short of invitation
would miss that mark is a ques-
tion both of intent and of effect.

No speaker, in such circum-
stances, safely could assume that
anything he might say upon the
general subject would not be un-
derstood by some as an invitation.
In short, the supposedly clear-cut
distinction between discussion,
laudation, general advocacy, and
solicitation puts the speaker in
these circumstances wholly at the
mercy of the varied understanding
of his hearers and consequently of
whatever inference may be drawn
as to his intent and meaning.

“Such a distinction offers no se-
curity for free discussion. In these
conditions it blankets with uncer-
tainty whatever may be said. It
compels the speaker to hedge and
trim.” Id., at 535, 89 L Ed 430, 65
S Ct 315.

See also United States v Auto Work-
ers, 352 US 567, 595-596, 1 L Ed 2d
563, 77 S Ct 529 (1957) (Douglas, J.,
dissenting); Gitlow v New York, 268
US 652, 673, 69 L Ed 1138, 45 S Ct

625 (1925) (Holmes, J., dissenting). ¢=~{

[19b] The constitutional deﬁcieI{-
cies described in omas v Collins
can be avoidedConly Dby reading
§ 608(e)(1) as limited to communica-
tions p @ v
adv:
candidate nition of
“clearly identified” in § 608(e}2) re-
quires that an explicit and unambi-
guous reference to the candidate ap-

* EXD

49. This interpretation of “relative to” a
clearly identified candidate is supported by
the discussion of §608eX1) in the Senate
Report, S Rep No. 93-689, p 19 (1974), the
House Report, HR Rep No. 83-1239, p 7
(1974), the Conference Report, S Conf Rep No.
93-1237, pp 56-57 (1974), and the opinion of
the Court of Appeals, —— US App DC, at
—, 519 F2d, at 852-853.

50. In connection with another provision
containing the same advocacy language ap-

pearing in § 608(eX1), the Court of Appeals
concluded:

“Public discussion of public issues which also
are campaign issues readily and often una-
voidably draws in candidates and their posi-
tions, their voting records and other official
conduct. Discussions of those issues, and as
well more positive efforts to influence public
opinion on them, tend naturally and inexor-
ably to exert some influence on voting at
elections.” — US App DC, at ——, 519 F2d,

* at 875.
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pear as part of the communication.®
This
(424 US 44j

is the reading of the provision
suggested by the nongovernmental
appellees in arguing that “[flunds
spent to propagate one’s views. on
issues without expressly calling for a
candidate’s election or defeat are
thus not covered.” We agree that in
order to preserve the provision
against™ invalidation SS
struet apply onl itures
for communications that, in express

ter@oﬂe)heﬂecuonﬂpdefeat
of a clearly identified candi for

federal office.®?
al oice.™

[21a] We turn then to the basic
First Amendment question—
whether §608(e)1), even as thus
narrowly and explicitly construed,
impermissibly burdens the constitu-
tional right of free expression. The
Court of Appeals summarily held
the provision constitutionally wvalid
on the ground that “section 608(e) is
a loopholeclosing provision only”
that is necessary to prevent circum-
vention of the contribution limita-
tions. — US App DC, at —, 519
F2d, at 853. We cannot agree.

The discussion in Part I-A, supra,
explains why the Act’s expenditure
limitations impose far greater re-
straints on the freedom of speech
and association than do its contribu-
tion limitations. The markedly

greater burden on basic freedoms.

caused by § 608(eX1) thus cannot be

46 L Ed 24

sustained simply by invoking the
interest in maximizing the effective-
ness of the less intrusive contribu-
tion limitations. Rather, the consti-
tutionality of §608(e}1) turns on
whether the governmental interests
advanced in its support satisfy the
exacting scrutiny apphcable to limi-

tations
[424 US 45]

on core First Amendment
rights of political expression.

We find that the governmental
interest In preventing corruption
and the appearance of corruption is
inadequate to justify §608(eX1)’s
ceiling on independent expenditures.
First, assuming, arguendo, that large
independent expenditures pose the
same dangers of actual or apparent
quid pro quo arrangements as do
large contributions, § 608(eX1) does
not provide an answer that suffi-
ciently relates to the elimination of
those dangers. Unlike the contribu-
tion limitations’ total ban on the
giving of large amounts of money to
candidates, § 608(e)}(1) prevents only
some large expenditures. So long as
persons and groups eschew expendi-
tures that in express terms advocate
the election or defeat of a clearly
identified candidate, they are free to
spend as much as they want to pro-
mote the candidate and his views.
The exacting interpretation of the
statutory language necessary to
avoid unconstitutional vagueness
thus undermines the limitation’s ef-
fectiveness as a loopholeclosing pro-
vision by facilitating circumvention

61. Section 608(eX2) defines “clearly identi-
fied” to require that the candidate’s name;
photograph or drawing, or other unambiguous
reference to his identity appear as part of the
commaunication. Such other unambiguous ref-
erence would include use of the candidate’s
initials (e.g., ¥DR), the candidate’s nickname
(e.g., Ike), his office (e.g., the President or the
Governcr of lowa), or his status as a candi-
date (e.g., the Democratic Presidential nomi-
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nee, the senabonal candidate of the Republi-
can Party of

. This construction Wwould restric
application of § 608(eX1) to comrmunications
containing express words of advocacy of elec-
or defeat, such as “vote for,” “elect,”
” "cast your ballot for,” “Smith for
ainst,” “defeat,” “reject.”
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by those seeking to exert improper
influence upon a candidate or office-
holder. It would naively underesti-
mate the ingenuity and resourceful-
ness of persons and groups desiring
to buy influence to believe that they
would have much difficulty devising
expenditures that skirted the restric-
tion on express advocacy of election
or defeat but nevertheless benefited
the candidate’s campaign. Yet no
substantial societal interest would be
served by a loophole-closing provi-
sion designed to check corruption
that permitted unscrupulous persons
and organizations to expend unlim-
ited sums of money in order to ob-
tain improper influence over candi-
dates for elective office. Cf. Mills v
Alabama, 384 US, at 220, 16 L Ed 2d
484, 86 S Ct 1434.

[22a] Second, quite apart from the

shortcomings of § 608(eX1)
[424 US 46)

in pre-
venting any abuses generated by

large independent expenditures, the
independent advocacy restricted by
the provision does not presently ap-
pear to pose dangers of real or ap-
parent corruption comparable to
those identified with large campaign
contributions. The parties defending
§ 608(e)(1) contend that it is neces-
sary to prevent would-be contrib-
utors from avoiding the contribution
limitations by the simple expedient
of paying directly for media adver-
tisements or for other portions of
the candidate’s campaign activities.
They argue that expenditures con-
trolled by or coordinated with the
candidate and his campaign might
well have virtually the same value
to the candidate as a contribution
and would pose similar dangers of
abuse. Yet such controlled or coordi-
nated expenditures are treated as
contributions rather than expendi-
tures under the Act.?? Section 608(b)’s
[424 US 47]
contribution ceilings rather

53. [22b] Section 608(eX 1) does not apply to
expenditures “on behalf of a candidate within
the meaning of”’ § 608(cX2XB). The latter sub-
section provides that expenditures “autho-
rized or requested by the candidate, an autho-
rized committee of the candidate, or an agent
of the candidate” are to be treated as expendi-
tures of the candidate and contributions by
the person or group making the expenditure,
The House and Senate Reports provide guid-
ance in differentiating individual expendi-
tures that are contributions and candidate
expenditures under § 608(cX2XB) from those
treated as independent expenditures subject
to the §608(eX1) ceiling. The House Report
speaks of independent expenditures as costs
“incurred without the request or consent of a
candidate or his agent.” HR Rep No. 93-1239,
p 6 (1974). The Senate Report addresses the
issue in greater detail. It provides an example
illustrating the distinction between “autho-
rized or requested” expenditures excluded
from § 608(eX1) and independent expenditures
governed by § 608(eX1):

"“[A] person might purchase billboard adver-
tisements endorsing a candidate. If he does so
completely on his own, and not at the request
or suggestion of the candidate or his agent’s

[sic]) that would constitute an ‘independent
expenditure on behalf of a candidate’ under
section 614(c) of the bill. The person making
the expenditure would have to report it as
such.

“However, if the advertisement was placed

in cooperation with the candidate’s campaign
organization, then the amount would consti-
tute a gift by the supporter and an expendi-
ture by the candidate—just as if there had
been a direct contribution enabling the candi-
date to place the advertisement, himself. It
would be so reported by both.” S Rep No. 93-
689, p 18 (1974).
The Conference substitute adopted the provi-
sion of the Senate bill dealing with expendi-
tures by any person “authorized or requested”
to make an expenditure by the candidate or
his agents. S Conf Rep No. 931237, p 55
(1974). In view of this legislative history and
the purposes of the Act, we find that the
“authorized or requested” standard of the Act
operates to treat all expenditures placed in
cooperation with or with the consent of a
candidate, his agents, or an authorized com-
mittee of the candidate as contributions sub-
ject to the limitations set forth in § 608(b).
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than §608(e)1)s independent ex-
penditure limitation prevent at-
tempts to circumvent the Act
through prearranged or coordinated
expenditures amounting to disguised
contributions. By contrast, § 608(e)(1)
limits expenditures for express advo-
cacy of candidates made totally inde-
pendently of the candidate and his
.campaign. Unlike contributions,
such independent expenditures may
well provide little assistance to the
candidate’s campaign and indeed
may prove counterproductive. The
absence of prearrangement and coor-
dination of an expenditure with the
candidate or his agent not only un-
dermines the value of the expendi-
ture to the candidate, but also allevi-
ates the danger that expenditures
will be given as a quid pro quo for
improper commitments from the
candidate. Rather than preventing
circumvention of the contribution
limitations, § 608(eX1) severely re-
stricts all independent advocacy de-
spite its substantially diminished po-
tential for abuse.

[23] While the independent ex-
penditure ceiling thus fails to serve
any substantial governmental inter-

est in stemming
{424 US 48]

the reality or ap-
pearance of corruption in the elec-
toral process, it heavily burdens core

46 L Ed 24

First Amendment . expression. For
the First Amendment right ¢g
" ‘speak one’s mind . . . on all public
institutions’ ” includes the right tq
engage in “‘vigorous advocacy’ no
less than ‘abstract discussion.’ ” New
York Times Co. v Sullivan, 376 Us,
at 269, 11 L Ed 2d 686, 84 S Ct 710,
95 ALR2d 1412, quoting Bridges v
California, 314 US 252, 270, 86 L Eq
192, 62 S Ct 190, 159 ALR 1346
{1941), and NAACP v Button, 371
US, at 429, 9 L Ed 24 405, 83 S Ct
328. Advocacy of the election or de-
feat of candidates for federal office is
no less entitled to protection under
the First Amendment than the dis-
cussion of political policy generally
or advocacy of the passage or defeat
of legislation.™

[24, 25} It is argued, however, that
the ancillary governmental interest
in equalizing the relative ability of
individuals and groups to influence
the outcome of elections serves to
justify the limitation on express ad-
vocacy of the election or defeat of
candidates imposed by § 608(e)1)s
expenditure ceiling. But the concept
that government may restrict the
speech of some elements of our soci-
ety in

(424 US 49}
order to enhance the relative
voice of others is wholly foreign to
the First Amendment, which was

54. Appellees mistakenly rely on this
Court's decision in CSC v Letter Carriers, as
supporting § 608eX1)s restriction on the
spending of money to advocate the election or
defeat of a particular candidate. In upholding
the Hatch Act's broad restrictions on the
associational freedoms of federal employees,
the Court repeatedly emphasized the statu-
tory provision and corresponding regulation
permitting an employee to * ‘(e]xpress his
opinion as an individual privately and pub-
licly on political subjects and candidates.’”
413 US, at 579, 37 L Ed 2d 796, 93 S Ct 2880,
quoting 5 CFR § 733.111(ak2). See 413 US, at
561, 568, 575-576, 37 L. Ed 2d 796, 93 S Ct
2880. Although the Court “unhesitatingly”
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found that a statute prohibiting federal em-
ployees from engaging in a wide variety of
“partisan political conduct” would “‘unques-
tionably be valid,” it carefully declined to
endorse provisions threatening political ex-
pression. See id., at 556, 579-581, 37 L. Ed 2d
796, 93 S Ct 2880, The Court did not rule on
the constitutional questions presented by the
regulations forbidding partisan campaign en-
dorsements through the media and speech-
making to political gatherings because it
found that these restrictions did not “make
the statute substantially overbroad and so
invalid on its face.” 1d.,, at 581, 37 L Ed 2d
796, 93 S Ct 2880.
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that “no test of reasonableness can
save {such] a state law from invali-
dation as a violation of the First
Amendment.” Id., at 220, 23 L Ed 2d
371, 89 S Ct 1794. Yet the prohibi-
tion of election-day editorials invali-
dated 'in Mills is clearly a lesser
intrusion on constitutional freedom
than a $1,000 limitation on the
amount of money any person or as-
sociation can spend during an entire
election year in advocating the elec-
tion or defeat of a candidate for
public office. More recently in Tor-
nillo, the Court held that Florida
could not constitutionally require a
newspaper

{424 US 51}

to make space available
for a political candidate to reply to
its criticism. Yet under the Florida
statute, every newspaper was free to
criticize any candidate as much as it
pleased so long as it undertook the
modest burden of printing his reply.

46 L Ed 24

See 418 US, at 256-257, 41 L Ed 29
730, 94 S Ct 2381. The legislative
restraint involved in Tornillo thus
also pales in comparison to the limi.
tations imposed by § 608(eX1).5

[21b] For the reasons stated, we
conclude that § 608(eX1)s indepen-
dent expenditure limitation is un-
constitutional under the First
Amendment.

2. Limitation on Expenditures by
Candidates from Personal or
Family Resources

The Act also sets limits on expend-
itures by a candidate “from his per-
sonal funds, or the personal funds of
his immediate family, in connection
with his campaigns during any cal-
endar year.” §608(aX1l). These ceil-
ings vary from $50,000 for Presiden-
tial or Vice Presidential candidates
to $35,000 for senatorial candidates,
and $25,000 for most candidates for
the House of Representatives.®

56. The Act exempts most elements of the
institutional press, limiting only expenditures
by institutional press facilities that are owned
or controlled by candidates and political par-
ties. See § 591(f)4XA). But, whatever differen-
ces there may be between the constitutional
guarantees of a free press and of free speech,
it is difficult to conceive of any principled
basis upon which to distinguish § 608(eX1)'s
limitations upon the public at large and simi-
lar limitations imposed upon the press specifi-
cally.

57. The $35,000 ceiling on expenditures by
candidates for the Senate also applies to can-
didates for the House of Representatives from
States entitled to only one representative.
$ 608(aX1XB).

The Court of Appesls treated §608(a) as
relaxing the $1,000-per<andidate contribution
limitation imposed by § 608(bX1) so as to per-
mit any member of the candidate’s immediate
family—spouse, child, grandparent, brother,
sister, or spouse of such persons—to contrib-
ute up to the $25,000 overall annual contribu-
tion ceiling to the candidate. See —— US App
DC, at ——, 519 F24, at 8564. The Commission
has recently adopted a similar interpretation
of the provision. See Federal Election Com-
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mission, Advisory Opinion 197565 (Dec. 5,
1975), 40 Fed Reg 58393. However, both the
Court of Appeals and the Commission appar-
ently overlooked the Conference Report ac-
companying the final version of the Act which
expressly provides for a contrary interpreta-
tion of § 608(a):

“It is the intent of the conferees that mem-
bers of the immediate family of any candidate
shall be subject to the contribution limitations
established by this legislation. If a candidate
for the office of Senator, for example, already
is in a position to exercise control over funds
of a member of his immediate family before
he becomes a candidate, then he could draw
upon these funds up to the limit of $35,000. If,
however, the candidate did not have access te
or control over such funds at the time he
became a candidate, the immediate family
member would not be permitted to grant
access or control to the candidate in amounts
up to $35,000, if the immediate family mem-
ber intends that such amounts are to be used
in the campaign of the candidate. The imme-
diate family member would be permitted
merely to make contributions to the candi-
date in amounts not greater than $1,000 for
each election invelved.” S Conf Rep No. 93-
1237, p 58 (1974). '
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[424 US 60]
1I. REPORTING AND DISCLOSURE
REQUIREMENTS

Unlike the limitations on contri-
butions and expenditures imposed by
18 USC § 608 (1970 ed Supp IV) (18
USCS §608), the disclosure require-
ments of the Act, 2 USC 3§ 431 et
séq. (1970 ed Supp IV¥® [2 USCS
§§ 431 et seq.], are not challenged by
appellants as per se unconstitutional
restrictions on the exercise of First
Amendment freedoms of speech and
association.® Indeed, appellants ar-
gue that “narrowly drawn disclosure
requirements are the proper solution
to virtually all of the evils Congress
sought to remedy.” Brief for Appel-
lants 171. The particular require-

ments [424 US 61)

embodied in the Act are attacked as
overbroad—both in their application
to minor-party and independent can-
didates _and in their extension to
contributions as small as $11 or
$101. Appellants also challenge the
provision for disclosure by those who
make independent contributions and
expenditures, § 434(e). The Court of
Appeals found no constitutional in-
firmities in the provisions challenged

here.® We affirm the determination
on overbreadth and hold that

§ 434(e), if_narrowly construed, also
is within constitutional bounds.

The first federal disclosure law
was enacted in 1910. Act of June 25,
1910, ¢ 392, 36 Stat 822. It required
political committees, defined as na-
tional committees and national con-
gressional campaign committees of
parties, and organizations operating
to influence congressional elections
in two or more States, to disclose
names of all contributors of $100 or
more; identification of recipients of
expenditures of $10 or more was also
required. §§ 1, 5-6, 36 Stat 822-824.
Annual expenditures of $50 or more

“for the purpose of
[424 US 82]

influ-
encing or controlling, in two or more
States, the result of”’ a congressional
election had to be reported indepen-
dently if they were not made
through a political committee. § 7,
36 Stat 824. In 1911 the Act
was revised to include prenomina-
tion transactions such as those in-
volved in conventions and primary
campaigns. Act of Aug. 19, 1911,

committees of political parties in connection
with general election campaigns for federal
office?

Answer: NO, as to the Fifth Amendment
challenge advanced by appellants.

() Does §9008 of the Internal Revenue
Code of 1954 violate such rights, in that it
limits the expenditures of the national com-
mittee of a party with respect to presidential
nominating conventions?

Answer: NO, as to the Fifth Amendment
challenge advanced by appellants.

(h) Does 18 USC § 608(bX2) (1970 ed Supp
1V) [18 USCS § 608(bX2)] violate such rights,
in that it excludes from the definition of
"political committee” committees registered
for less than the period of time prescribed in
the statute? '

Answer: NO.

4. Does any statutory limitation, or do the
particular limitations in the challenged stat-
utes, on the amounts that candidates for

elected federal office may expend in their

campaigns violate the rights of one or more of
the plaintiffs under the First or Ninth
Amendment or the Due Process Clause of the
Fifth Amendment?

(a) Does 18 USC § 608(c) (1970 ed Supp IV)
[18 USCS § 608(c)] violate such rights, in that
it forbids expenditures by candidates for fed-
eral office in excess of the amounts specified
in 18 USC §608(c) (1970 ed Supp IV) [18
§ 608(c)]? [18 USCS § 608(c)]?

Answer: YES. '

88. Unless otherwise indicated, all statutory
citations in Part 1I of this opinion are to Title
2 of the United States Code, Supplement IV.

69. Appellants do contend that there should
be a blanket exemption from the disclosure
provisions for minor parties. See Part I-B-2,
infra.

70. The Court of Appeals’ ruling that § 437a
is unconstitutional was not appealed. See n 7,
supra.
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§ 2, 37 Stat 26. See United States v
Auto Workers, 352 US, at 575-576, 1
L Ed 2d 563, 77 S Ct 529.

Disclosure requirements were
broadened in the Federal Corrupt
Practices Act of 1925, (Title III of
the Act of Feb. 28, 1925), 43 Stat
1070. That Act required political
committees, defined as organizations
that accept contributions or make
expenditures “for the purpose of in-
fluencing or attempting to influence”
the Presidential or Vice Presidential

. elections {a) in two or more States or

(b) as a subsidiary of a national com-
mittee, § 302(c), 43 Stat 1070, to re-
port total contributions and expendi-

‘tures, including the names and ad-

dresses of contributors of $100 or
more and recipients of $10 or more
in a calendar year. § 305(a), 43 Stat
1071. The Act was upheld against a
challenge that it infringed upon the
prerogatives of the States in Bur-
roughs v United States, 290 US 534,
78 L Ed 484, 54 S Ct 287 (1934). The
Court held that it was within the
power of Congress “to pass appropri-
ate legislation to safeguard [a Presi-
dential] election from the improper
use of meney to influence the re-
sult.” Id., at 545, 78 L. Ed 484, 54 S
Ct 287. Although the disclosure re-
quirements were widely circum-
vented,” no further attempts were
made to tighten them until 1960,
when the Senate passed a bill that
would have closed some existing
loopholes. S 2436, 106 Cong Rec
1193. The attempt aborted because
no similar effort was made in the
House.

46 L Ed 2d

The Act presently under review
replaced all prior disclosure laws, Itg
primary disclosure provisions impose
reporting obligations on “political
committees” and candidates. “'Politi-
cal committee” is defined in § 431(d)
as a group of persons that receives
“contributions” or makes ‘“‘expendi-
tures” of over $1,000 in a calendar
year. “Contributions” and “expendi-
tures” are defined in lengthy paral-
lel provisions similar to those in
Title 18, discussed

[424 US 63}
above.” Both defi-
nitions focus on the use of money or
other objects of value “for the pur-
pose of . . . influencing” the nomina-
tion or election of any person to
federal office. §§ 431(eX1), (f}(1).

Each political committee is re-
quired to register with the Commis-
sion, § 433, and to keep detailed rec-
ords of both contributions and ex-
penditures, §§ 432(c), (d). These rec-
ords must include the name and
address of everyone making a contri-
bution in excess of $10, along with
the date and amount of the contribu-
tion. If a person’s contributions ag-
gregate more than $100, his occupa-
tion and principal place of business
are also to be included. § 432(cX2).
These files are subject to periodic
audits and field investigations by the
Commission. § 438(a)(8).

Each committee and each candi-

71. Past disclosure laws were relatively
easy to circumvent because candidates were
required to report only contributions that
they had received themselves or that were
received by others for them with their knowl-
edge or consent. § 307, 43 Stat 1072. The data
that were reported were virtually impossible
to use because there were no uniform rules
for the compiling of reports or provisions for
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requiring corrections and additions. See Red-
ish, Campaign Spending Laws and the First
Amendment, 46 NYUL Rev 900, 905 (1371).

72. See Part I, supra. The relevant provi-
sions of Title 2 are set forth in the Appendix
to this opinion, infra, at 144 et seq., 46 L Ed
24 759.
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date also is required to file quarterly
reports. § 434(a). The reports are to
contain detailed financial informa-
tion, including the full name, mail-
ing address, occupation, and princi-
pal place of business of each person
who has contributed over $100 in a
calendar year, as well as the amount
and date of the contributions.
§ 434(b). They are to be made availa-
ble by the Commission “for public
inspection and copying.” § 438(a)4).
Every candidate for federal office is
required to designate a “principal
campaign committee,” which is to
receive reports of contributions and
expenditures made on the candi-
date’s behalf from other political
committees and to compile and file
these reports, together with its own
statements, with the Commission.
§ 432(f).

Every individual or group, other
than a political committee or candi-
date, who makes “contributions” or
“expenditures” of over $1060 in a
calendar year “other than

[424 US 64)
by contri-
bution to a political committee or
candidate” is required to file a state-
ment with the Commission. § 434(e).
Any violation of these recordkeeping
and reporting provisions is punisha-
ble by a fine of not more than $1,0600
‘or a prison term of not more than a
year, or both. § 441(a).

A. General Principles

Unlike the overall limitations on
contributions and expenditures, the

disclosure requirements impose no
ceiling on campaign-related activi-
ties. But we have repeatedly found
that compelled disclosure, in itself,
can seriously infringe on privacy of
association and belief guaranteed by
the First Amendment. E. g., Gibson
v Florida Legislative Comm. 372 US
539, 9 L Ed 2d 929, 83 S Ct 889;
NAACP v Button, 371 US 415, 9 L
Ed 24 405, 83 S Ct 328; Shelton v
Tucker, 364 US 479, 5 L. Ed 2d 231,
81 S Ct 247; Bates v Little Rock, 361
US 516, 4 L. Ed 2d 480, 80 S Ct 412;
NAACP v Alabama, 357 US 449, 2 L
Ed 2d 1488, 78 S Ct 1163.

{30] We long have recognized that
significant encroachments on First
Amendment rights of the sort that
compelled disclosure imposes cannot
be justified by a mere showing of
some legitimate governmental inter-
est. Since Alabama we have required
that the subordinating interests of
the State must survive exacting
scrutiny.” We also have insisted that
there be a ‘‘relevant correlation”™ or
“substantial relation” between the
governmental interest and the infor-
mation required to be disclosed. See
Pollard v Roberts, 283 F Supp 248,
257 (ED Ark) (threejudge court),
affd, 393 US 14, 21 L Ed 2d 14, 89 S

Ct 47 (1968) (per
[424 US 65]

curiam). This type of scrutiny is
necessary even if any deterrent ef-
fect on the exercise of First Amend-
ment rights arises, not through di-
rect government action, but indi-
rectly as an unintended but inevita-
ble result of the government’s con-
duct in requiring disclosure. NAACP

73. NAACP v Alabama, 357 US, at 463, 2 L
Ed 24 1488, 78 S Ct 1163. See also Gibson v
Florida Legislative Comm. 372 US 539, 546, 9
L Ed 2d 929, 83 S Ct 889 (1963); NAACP v
Button, 371 US, at 438, 9 L Ed 24 405, 83 8

Ct 328; Bates v Little Rock, 361 US, at 524, 4
L Ed 2d 480, 80 S Ct 412,

74.1d., at 525, 4 L Ed 2d 480, 80 S Ct 412.

75. Gibson v Florida Legislative Comm,,
supra , at 546, 9 L EqQ 2d 929, 83 S Ct 889.
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v Alabama, supra, at 461, 2 L Ed 2d
1488, 78 S Ct 1163. Cf. Kusper v
Pontikes, 414 US, at 57-58, 38 L. Ed
2d 260, 94 S Ct 303.

Appellees argue that the disclo-
sure requirements of the Act differ
significantly from those at issue in
Alabama and its progeny because
the Act only requires disclosure of
the names of contributors and does
not compel political organizations to
submit the names of their mem-
bers.”®

As we have seen, group associa-
tion is protected because it enhances
“[e]ffective advocacy.” NAACP v Al-
abama, supra, at 460, 2 L Ed 2d
1488, 78 S Ct 1163. The right to join
together “for the advancement of
beliefs and ideas,” ibid., is diluted if
it does not include the right to pool
money through contributions, for
funds are often essential if “advo-
cacy” is

[424 US 66)

to be truly or optimally
“effective.”” Moreover, the invasion
of privacy of belief may bhe as great
when the information sought con-
cerns the giving and spending of
money as when it concerns the join-
ing of organizations, for “[flinancial
transactions can reveal much about
a person’s activities, associations,
and Dbeliefs.” California Bankers
Assn. v Shultz, 416 US 21, 78-79, 39

46 L Ed 2d

L Ed 2d 812, 94 S Ct 1494 (1974)
(Powell, J., concurring). Our past
decisions have not drawn fine lines
between contributors and members
but have treated them interchangea-
bly. In Bates, for example, we ap-
plied the principles of Alabama and
reversed convictions for failure to
comply with a city ordinance that
required the disclosure of “dues, as-
sessments, and contributions paid,
by whom and when paid.” 361 US,
at 518, 4 L. Ed 24 480, 80 S Ct 412.
See also United States v Rumely,
345 US 41, 97 L. Ed 770, 73 S Ct 543
(1953) (setting aside a contempt con-
viction of an organization official
who refused to disclose names of
those who made bulk purchases of
books sold by the organization).

The strict test established by Ala-

bama is necessary because compelled

disclosure has the potential for sub-
stantially infringing the exercise of
First Amendment rights. But we
have acknowledged that there are
governmental interests sufficiently
important to outweigh the possibility
of infringement, particularly when
the “free functioning of our national
institutions” is involved. Communist
Party v Subversive Activities Con-
trol Bd. 367 US 1, 97, 6 L Ed 2d 625,
81 S Ct 1357 (1961).

The governmental interests sought
to be vindicated by the disclosure

76. The Court of Appeals held that the

applicable test for evaluating the Act’s disclo-

sure requirements is that adopted in United
States v O'Brien, 331 US 367, 20 L Ed 24 672,
88 S Ct 1673 (1968), in which " ‘speech’ and
‘nonspeech’ elements {were] combined in the
same course of conduct.” Id., at 376, 20 L. Ed
2d 672, 88 § Ct 1673. O'Brien is appropriate,
the Court of Appeals found, because the Act
is directed toward the spending of money, and
money introduces a nonspeech element. As
the discussion in Part I-A, supra, indicates,
O'Brien is inapposite, for money is a neutral
element not always associated with speech
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but a necessary and integral part of many,
perhaps most, forms of communication. More-
over, the O’'Brien test would not be met, even
if it were applicable. O'Brien requires that
“the governmental interest [be] unrelated to
the suppression of free expression.” 391 US,
at 377, 20 L Ed 2d 672, 88 S Ct 1673. The
governmental interest furthered by the disclo-
sure requirements is not unrelated to the
“suppression” of speech insofar as the re-
quirements are designed to facilitate the de-
tection of violations of the contribution and
expenditure limitations set out in 18 USC
§ 608 (1970 ed Supp 1V) [18 USCS § 608].

o ———
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requirements are of this magnitude.
They fall into three categories. First,
disclosure provides the electorate
with information “as to where politi-
cal campaign money comes from and
how it is spent by the candidate”” in
order to aid the voters in evaluating

those
[424 US 67]

who seek federal office. It al-
lows voters to place each candidate
in the political spectrum more pre-
cisely than is often possible solely on
the basis of party labels and cam-
paign speeches. The sources of a
candidate’s financial support also
alert the voter to the interests to
which a candidate is most likely to
be responsive and thus facilitate pre-
dictions of future performance in
office.

Second, disclosure requirements

deter actual corruption and avoid

the appearance of corruption by ex-
posing large contributions and ex-
penditures to the light of publicity.”
This exposure may discourage those
whe would use money for improper
purposes either before or after the
election. A public armed with infor-
mation about a candidate’s most ge-
nerous supporters is better able to
detect any post-election special fa-
vors that may be given in return.”
And, as we recognized in Burroughs
v United States, 290 US, at 548, 78
L Ed 484, 54 S Ct 287. Congress
could reasonably conclude that full
disclosure during an election cam-
paign tends “to prevent the corrupt
use of money to affect elections.” In
enacting these requirements it may

have been mindful of Mr. Justice
Brandeis’ advice:

“Publicity is justly commended
as a remedy for social and indus-
trial diseases. Sunlight is said to
be the best of disinfectants; elec-
tric light the most efficient police-
man."”% :

Third, and not least significant,
recordkeeping, reporting,
[424 US 68)
and disclo-
sure requirements are an essential
means of gathering the data neces-
sary to detect violations of the con-
tribution limitations described
above.

The disclosure requirements, as a
general matter, directly serve sub-
stantial governmental interests. In
determining whether these interests
are sufficient to justify the require-
ments we must look to the extent of
the burden that they place on indi-
vidual rights.

It is undoubtedly true that public
disclosure of contributions to candi-
dates and political parties will deter
some individuals who otherwise
might contribute. In some instances,
disclosure may even expose contrib-
utors to harassment or retaliation.
These are not insignificant burdens
on individual rights, and they must
be weighed carefully against the in-
terests which Congress has sought to
promote by this legislation. In this
process, we note and agree with ap-
pellants’ concession® that disclosure
requirements—certainly in most ap-
plications—appear to be the least

77. HR Rep No. 92-564, p 4 (1971).
78. Thid.; S Rep No. 93-689, p 2 (1974).

79. We have said elsewhere that “informed
public opinion is the most potent of all re-
straints upon misgovernment.” Grosjean v
American Press Co. 207 US 233, 250, 80 L Ed
660, 56 S Ct 444 (1936). Cf. United States v
Harriss, 347 US 612, 625, 98 L Ed 989, 74 §

Ct 808 (1954) (upholding disclosure require-
ments imposed on lobbyists by the Federal
Regulation of Lobbying Act, Title III of the
Legislative Reorganization Act of 1946, 60
Stat 839).

80. L. Brandeis, Other People’s Money 62
(National Home Library Foundation ed (1933).

81. See supra, at 60, 46 L Ed 2d 7il.
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restrictive means of curbing the
evils of campaign ignorance and cor-
ruption that Congress found to ex-
ist.* Appellants argue, however, that
the balance tips against disclosure
when it is required of contributors to
certain parties and candidates. We
turn now to this contention.

B. Application to Minor Parties and
Independents

Appellants contend that the Act’s
requirements are overbroad insofar

as they apply to contributions to
[424 US 68]

minor parties and independent can-
didates because the governmental
interest in this information is mini-
mal and the danger of significant
infringement on First Amendment
rights is greatly increased.

1. Requisite Factual Showing

In Alabama the organization had
“made an uncontroverted showing
that on past occasions revelation of
the identity of its rank-and-file mem-
bers [had] exposed these members to
economic reprisal, loss of employ-
ment, threat of physical coercion,
and other manifestations of public
hostility,” 357 US, at 462, 2 L Ed 2d
1488, 78 S Ct 1163, and the State
was unable to show that the disclo-
sure it sought had a “substantial
bearing” on the issues it sought to
clarify, id., at 464, 2 L Ed 2d 1488,
78 S Ct 1163. Under those circum-
stances, the Court held that “what-
ever interest the State may have in

46 L Ed 2d

[disclosure] has not been shown to be
sufficient to overcome petitioner's
constitutional objections.” Id., at
465, 2 L Ed 2d 1488, 78 S Ct 1163.

[31a] The Court of Appeals re-
jected appellants’ suggestion that
this case fits into the Alabama mold.
It concluded that substantial govern-
mental interests in “informing the
electorate and preventing the cor-
ruption of the political process” were
furthered by requiring disclosure of
minor parties and independent can-
didates, — US App DC, at —,
519 F2d, at 867, and therefore found
no “tenable rationale for assuming
that the public interest in minority
party disclosure of contributions
above a reasonable cut-off point is
uniformly outweighed by potential
contributors’ associational rights,”
id, at —, 519 F2d at 868. The
court left open the question of the
application of the disclosure require-
ments to candidates (and parties)
who could demonstrate injury of the
sort at stake in Alabama. No record
of harassment on a similar scale was
found in this case® We agree with

the Court
[424 US 70]

of Appeals’ conclusion that Alabama
is inapposite where, as here, any
serious infringement on First
Amendment rights brought about by
the compelled disclosure of contrib-
utors is highly speculative.

It is true that the governmental
interest in disclosure is diminished

82. Post-election disclosure by successful
candidates is suggested as a less restrictive
way of preventing corrupt pressures on office-
holders. Delayed disclosure of this sort would
not serve the equally important informational
function played by pre-election reporting.
Moreover, the public interest in sources of
campaign funds is likely to be at its peak
during the campaign period; that is the time
when improper influences are most likely to
be brought to light.

716

83. Nor is this a case comparable to Pollard
v Roberts, 283 F Supp 248 (ED Ark) {three-
Jjudge court), affd 393 US 14, 15 L Ed 2d 545,
86 S Ct 684 (1968), in which an Arkansas
prosecuting attorney sought to obtain, by a
subpoena duces tecum, the records of a check-
ing account (including names of individual
contributors) established by a specific party,
the Republican Party of Arkansas. :

N T

[re———




H\I -

'L Ed2q

whn t,o be
itloner’s
Id" at
1163.

eals re.
»n  that
1a mold.
govern-
ing the
he cor.
S” were
sure of
nt can-
tt ——
e found
suming
inority
outions
oint is
itential
‘ights,”
3. The
of the
rquire-
arties)
of the
record
le was
» with

ibama
, any
First
wut by
ntrib-

ental
ished

‘otlard
three-
d 545,
18ansas

by a
:heck-
vidual
party,

BUCKLEY v VALEO
424 US 1, 46 L Ed 2d 659, 96 S Ct 612

when the contribution in question is
made to a minor party with little
chance of winning an election. As
minor parties usually represent defi-
nite and publicized viewpoints, there
may be less need to inform the vot-
ers of the interests that specific can-
didates represent. Major parties en-
compass candidates of greater diver-
sity. In many situations the label
“Republican” or “Democrat” tells a
voter little. The candidate who bears
it may be supported by funds from
the far right, the far left, or any
place in between on the political
spectrum. It is less likely that a
candidate of, say, the Socialist Labor
Party will represent interests that
cannot be discerned from the party’s
ideological position.

The Government’s interest in de-
terring the “buying” of elections and
the undue influence of large contrib-
utors on officeholders also may be
reduced where contributions to a
minor party or an independent can-
didate are concerned, for it is less
likely that the candidate will be vic-
torious. But a minor party some-
times can play a significant role in
an election. Even when a minor-
party candidate has little or no
chance of winning, he may be en-
couraged by major-party interests in
order to divert votes from other ma-
jor-party contenders.®

(424 US 71}
We are not unmindful that the

damage done by disclosure to the
associational interests of the minor
parties and their members and to
supporters of independents could be
significant. These movements are
less likely to have a sound financial
base and thus are more vulnerable
to falloffs in contributions. In some
instances fears of reprisal may deter
contributions to the point where the
movement cannot survive. The pub-
lic interest also suffers if that result
comes to pass, for there is a conse-
quent reduction in the free circula-
tion of ideas both within® and with-
out® the political arena.

{31b] There could well be a case,
similar to those before the Court in
Alabama and Bates, where the
threat to the exercise of First
Amendment rights is so serious and
the state interest furthered by dis-
closure so insubstantial that the
Act’s requirements cannot be consti-
tutionally applied.®” But no appellant
in this case has tendered record evi-
dence of the sort proffered in Ala-
bama. Instead, appellants primarily
rely on “the clearly articulated fears
of individuals, well experienced in
the political process.” Brief for Ap-
pellants 173. At best they offer the

testimony
[424 US 72)

of several minor-
party officials that one or two per-
sons refused to make contributions

84. See Developments in the Law—Elec-
tions, 88 Harv L Rev 1111, 1247 n 75 (1975).

85. See Williams v Rhodes, 393 US 23, 32,
21 L Ed 2d 24, 89 S Ct 5, 45 Ohio Ops 2d 236
(1968) (“There is, of course, no reason why
two parties should retain a permanent mo-
nopoly on the right to have people vote for or
against them. Competition in ideas and gov-
ernmental policies is at the core of our elec-
toral process and of the First Amendment
freedoms”); Sweezy v New Hampshire, 354
US 234, 250-251, 1 L Ed 2d 1311, 77 S Ct
1203 (1957) (plurality opinion).

86. Cf. Talley v California, 362 US 60, 64—
65, 4 L. Ed 2d 559, 80 S Ct 536 (1960).

87. Allegations made by a branch of the
Socialist Workers Party in a civil action seek-
ing to declare the District of Columbia disclo-
sure and filing requirements unconstitutional
as applied to its records were held to be
sufficient to withstand a motion to dismiss in
Doe v Martin (DC, No. 75-0083 Oct. 20, 1975)
(three-judge court). The District of Columbia
provisions require every political committee
to keep records of contributions of $10 or
more and to report contributors of $50 or
maore.
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because of the possibility of disclo-
sure. On this record, the substan-
tial public interest in disclosure
identified by the legislative history
of this Act outweighs the harm gen-
erally alleged. :

2. Blanket Exemption

[32a] Appellants agree that “the
record here does not reflect the kind
of focused and insistent harassment
of contributors and members that
existed in the NAACP cases.” Ibid.
They argue, however, that a blanket
exemption for minor parties is neces-
sary lest irreparable injury be done
before the required evidence can be
gathered.

Those parties that would be suffi-
ciently “minor” to be exempted from
the requirements of § 434 could be
defined, appellants suggest, along
the lines used for public-financing
purposes, see Part III-A, infra, as
those who received less than 25% of
the vote in past elections. Appellants
do not argue that this line is consti-
tutionally required. They suggest as
an alternative defining “minor par-
ties” as those that do not qualify for
automatic ballot access under state
law. Presumably, other criteria, such
as current political strength (mea-
sured by polls or petition), age, or
degree of organization, could also be
used.®

The difficulty with these. sugges-

46 L Ed 24

tions is that they reflect only a par-
ty’s past or present political strength
and
{424 US 73]

that is only one of the factors
that must be considered. Some of the
criteria are not precisely indicative
of even that factor. Age® or past
political success, for instance, may
typically be associated with parties
that have a high probability of suc-
cess. But not all long-established
parties are winners—some are con-
sistent losers—and a new party may
garner a great deal of support if it
can associate itself with an issue
that has captured the public’s imagi-
nation. None of the criteria sug-
gested is precisely related to the

other critical factor that must be.

considered, the possibility that dis-

closure will impinge upon protected -

associational activity.

An opinion dissenting in part from
the Court of Appeals’ decision con-
cedes that no one line is “constitu-
tionally required.”' It argues, how-
ever, that a flat exemption for minor
parties must be carved out, even
along arbitrary lines, if groups that
would suffer impermissibly from dis-
closure are to be given any real
protection. An approach that re-
quires minor parties to submit- evi-
dence that the disclosure require-
ments cannot constitutionally be ap-
plied to them offers only an illusory

88. For example, a campaign worker who
had solicited campaign funds for the Liberta-
rian Party in New York testified that two
persons solicited in a Party campaign “re-
fused to contribute because they were unwill-
ing for their names to be disclosed or pub-
lished.” None of the appellants offers stronger
evidence of threats or harassment.

89, These criteria were suggested in an
opinion concurring in part and dissenting in
part from the decision below. —— US App
DC, at —n 1,519 F2d, at 907 n 1 (Bazelon,
CJ.).

718

90. Age is also underinclusive in that it
would presumably leave long-established but
unpopular parties subject to the disclosure
requirements. The Socialist Labor Party,
which is not a party to this litigation but has
filed an amicus brief in support of appellants,
claims to be able to offer evidence of “direct
suppression, intimidation, harassment, physi-
cal abuse, and loss of economic sustenance”
relating to its contributors. Brief for Socialist
Labor Party as Amicus Curiae 6. The Party
has been in existence since 1877.

91. — US App DC, at —, 519 F2d, at
907 n 1 (Bazelon, C.J.).
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safeguard, the argument goes, be-
cause the “evils” of “chill and har-
assment . . . are largely incapable of
formal proof.”®? This dissent ex-
pressed its concern that a minor
party, particularly a
{424 US 74)

new party, may
never be able to prove a substantial
threat of harassment, however real
that threat may be, because it would
be required to come forward with
witnesses who are too fearful to con-
tribute but not too fearful to testify
about their fear. A strict require-
ment that chill and harassment be
directly attributable to the specific
disclosure from which the exemption
is sought would make the task even
more difficult.

We recognize that unduly strict
requirements of proof could impose a
heavy burden, but it does not follow
that a blanket exemption for minor
parties is necessary. Minor parties
must be allowed sufficient flexibility
in the proof of injury to assure a fair
consideration of their claim. The evi-
dence offered need show only a rea-
sonable probability that the com-
pelled disclosure of a party’s contrib-
utors’ names will subject them to
threats, harassment, or reprisals
from either Government officials or
private parties. The proof may in-
clude, for example, specific evidence
of past or present harassment of
members due to their associational
ties, or of harassment directed
against the organization itself. A
pattern of threats or specific mani-
festations of public hostility may be
sufficient. New parties that have no
history upon which to draw may be
able to offer evidence of reprisals
and threats directed against individ-

uals or organizations holding similar
views.

[32b]) Where it exists the type of
chill and harassment identified in
Alabama can be shown. We cannot
assume that courts will be insensi-
tive to similar showings when made
in future cases. We therefore con-
clude that a blanket exemption is
not required.

C. Section 434 (e)

Section 434(e) requires *{elvery
person (other than a political com-
mittee or candidate) who makes con-

tributions
[424 US 75]

or expenditures” aggregat-
ing over $100 in a calendar year
“other than by contribution to a
political committee or candidate” to
file a statement with the Commis-
sion. ® Unlike the other disclosure
provisions, this section does not seek
the contribution list of any associa-
tion. Instead, it requires direct dis
closure of what an individual o
group contributes or spends.

In considering this provision we
must apply the same strict standard

of_scrutiny, for the right of assecia-
tional privacy developed in Alabama

derives from the rights of the orga-
nization’s members to advocate their
personal points of view in the most
effective way. 357 US, at 458, 460, 2
L Ed 2d 1488, 78 S Ct 1163. See also
NAACP v Button, 371 US, at 429-
431, 9 L Ed 2d 405, 83 S Ct 328;
Sweezy v New Hampshire, 354 US,
at 250, 1 L Ed 2d 1311, 77 S Ct 1203.

Appellants attack § 434(e) as a di-
rect intrusion on privacy of belief, in
violation of Talley v California, 362
US 60, 4 1. Ed 2d 559, 80 S Ct 536

92. 1d, at ——, 519 F2d, at 809. See also
Developments in the Law—Elections, 88 Harv
L Rev 1111, 1247-1249 (1975).

93. See Appendix to this opinion, infra, at
160, 46 L Ed 2d 768.
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(1960), and as imposing “very real,
practical burdens . . . certain to de-
ter individuals from making expend-
itures for their independent political
speech” analogous to those held to
be impermissible in Thomas v Col-
lins, 323 US 516, 89 L Ed 430, 65 S
Ct 315 (1945).

1. The Role of § 434(e)

The Court of Appeals upheld
§ 434(e)} as necessary to enforce the
independent-expenditure ceiling im-
posed by 18 USC § 608(e)(1) (1970 ed
Supp IV) [18 USCS §608(e)D)] It
said: :

“If . . . Congress has both the au-
thority and a compelling interest
to regulate independent expendi-
tures under section 608(e), surely
it can require that there be disclo-
sure to prevent misuse of the
spending channel.” US App
DC, at ——, 519 F2d, at 869.

We have found that § 608(e)X1) un-

constitutionally infringes
[424 US 76)

upon First
Amendment rights.™ If the sole func-
tion of §434(e) were to aid in the
enforcement of that provision, it
would no longer serve any govern-
mental purpose.

[33) But the two provisions are not
so intimately tied. The legislative
history on the function of § 434(e) is
bare, but it was clearly intended to
stand independently of § 608(e)1). It
was enacted with the general disclo-
sure provisions in 1971 as part of
the original Act,® while §608(eX1)
was part of the 1974 amendments.®

46 L Ed 2d

Like the other disclosure provisions,
§ 434(e) could play a role in the en-
forcement of the expanded contribu-
tion and expenditure limitations in-
cluded in the 1974 amendments, but
it also has independent functions.
Section 434(e) is part of Congress'
effort to achieve “total disclosure”
by reaching “every kind of political
activity”® in order to insure that the
voters are fully informed and to
achieve through publicity the maxi-
mum deterrence to corruption and
undue influence possible. The provi-
sion is responsive to the legitimate
fear that efforts would be made, as
they had been in the past,® to avoid
the disclosure requirements by rout-
ing financial support of candidates
through avenues not explicitly cov-
ered by the general provisions of the
Act.

2. Vagueness Problems

In its effort to be all-inclusive,
however, the provision raises serious
problems of vagueness, particularly
tfeacherous where, as here, the vio-
lation of its terms carries criminal
penalties® and fear of incurring

these sanctions
[424 US 77)

may deter those who
seek to exercise .protected First
Amendment rights.

Section 434(e) applies to “{e]very
person . . . who makes contributions
or expenditures.” “Contributions”
and “expenditures” are defined in
parallel provisions in terms of the
use of money or other valuable as-
sets “for_the purpose of . . . influenc-
ing” the nomination or election of

94. See Part 1-C-1, supra.

95. § 305, 86 Stat 16.

96. 88 Stat 1265.

87. S Rep No. 92-229, p 57 (1971).
720

98, See n 71, supra.

99. Section 441(a) provides: “Any person
who violates any of the provisions of this
subchapter shall be fined not more than $1.-
000 or imprisoned not more than one year, or
both.”
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candidates for federal office.! It is

the ambiguily of this_phrase that
pases constitutional problems.

{34) Due process requires that a
criminal statute provide adequate
notice to a person of ordinary intelli-
gence that his contemplated conduct
is illegal, for “no man shall be held
criminally responsible for conduct
which he could not reasonably un-
derstand to be proscribed.” United
States v Harriss, 347 US, 612, 617,
98 L Ed 989, 74 S Ct 808. See also
Papachristou v City of Jacksonville,
405 US 156, 31 L Ed 2d 110, 92 S Ct
839 (1972). Where First Amendment
rights are involved, an even “greater
degree of specificity” is required.
Smith v Goguen, 415 US, at 573, 39
L Ed 2d 605 94 S Ct 1242. See
Grayned v City of Rockford, 408 US
104, 109, 33 L Ed 2d 222, 92 S Ct
2294 (1972); Kunz v New York, 340
US 290, 95 L Ed 280, 71 S Ct 312
(1951).

There is no legislative history to

guide us in determining the scope of
the critical phrase “for the purpose
of . .. influencing™ It appears to
have been adopted without comment
from earlier disclosure Acts.' Con-
gress “has voiced its wishes in [most]
muted strains,” leaving us to draw
upon “those common-sense assump-
tions that must be made in deter-
mining direction without a com-
pass.” Rosado v Wyman, 397 US 397,
412, 25 L Ed 2d 442, 90 S Ct 1207
(1970). Where the constitutional re-
quirement of definiteness is at stake,
we have the further obligation. to

construe the statute,
(424 US 78]
if that can be

done consistent with the legisla-
ture’s purpose, to avoid the shoals of
vagueness. United States v Harriss,
supra, at 618, 98 L Ed 989, 74 S Ct
808; United States v Rumely, 345
US, at 45, 97 L Ed 770, 73 S Ct 543.

In enacting the legislation under
review Congress addressed broadly
the problem of political campaign
financing. It wished to promote full
disclosure of campaign-oriented
spending to insure both the reality
and the appearance of the purity
and openness of the federal election
process.' Qur task is to construe
“for the purpose of . . . influencing,”
incorporated in § 434(e) through the
definitions of “‘contributions” and
“expenditures,” in a manner that
precisely furthers this goal.

In Part I we discussed what consti-
tuted a “contribution” for purposes
of the contribution limitations set
forth in 18 USC §608(b) (1970 ed
Supp IV) [18 USCS § 608(b)).'"* We
construed that term to include not
only contributions made directly or
indirectly to a candidate, political
party, or campaign committee, and
contributions made to other orga-
nizations or individuals but ear-
marked for political purposes, but
also all expenditures placed in coop-
eration with or with the consent of a
candidate, his agents, or an autho-
rized committee of the candidate.
The definition of “contribution” in
§ 431(e) for disclosure purposes par-
allels the definition in Title 18 al-
most word for word, and we construe
the former provision as we have
the latter. So defined, “contribu-
tions” have a sufficiently close rela-
tionship to the goals of the Act, for

100. §§ 431(e), (f). See Appendix to this opin-
ion, infra, at 145-149, 46 L. Ed 2d 759.

" 101, supra, at 61-63, 46 L. Ed 2d 711.

102. S Rep No. 9296, p 33 (1971); S Rep No.
93689, pp 1-2 (1974).

103, See n 53, supra.
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they are connected with a candidate
or his campaign.

When we attempt to define “ex-
penditure” in a similarly narrow
way we encounter line-drawing prob-
lems of the sort we faced in 18 USC

§ 608(e)(1} (1970 ed
[424 US 79]

Supp IV)[18 USCS
§ 608(e)(1)]. Although the phrase,
“for the purposgof . . . influencing”
an electlon or nomination, differs
from the ]} e used in
§ 608(e)(1), it shares the same poten-

tial for encompassing both issue dis-
cué_SIWIT__aM,admnacy_Qf_L@_litical
result.'™ The general requirement

that “political committees” and can-
didates disclose their expenditures
could raise similar vagueness prob-
lems, for “political committee” is
defined only in terms of amount of
annual “contributions” and “expend-
itures,”"® and could be interpreted
to reach groups engaged purely in
issue discussion. The lower courts
have construed the words “political
committee” more narrowly.™ To ful-
fill the purposes of the Act they need
only encompass organizations that
are under the control of a candidate
or the major purpose of which is the
nomination or election of a candi-
date. Expenditures of candidates and
of “political committees” so con-
strued can be assumed to fall within

46 L Ed 24

the core area sought to be addressed
by Congress. They are, by definition,
campaign related.

But when the maker of the ex-
penditure is not within these cate-
gories—when it is an individual
other than a candidate or a group
other than a “political committee”
—the

[424 US 80)
relation of the information
sought to the purposes of the Act

may be too remote. To_insure that

the reach of § 434(e) is not impermis- -

sibly broad, we construe “expendi-
ture” for purposes of th tion in
the same way we construed the
terms of §608(e)—to reach only
fundsused for communications that

expressly “advacate'® the election or
defeat of identified candi-

date. This_reading is directed pre-
cisely to that spending that is unam-
biguously related to the campaign of

a particular federal candidate.

[35] In summary, § 434(e) as con-
strued imposes independent report-
ing requirements on individuals and
groups that are not candidates or
political committees only in the fol-
lowing circumstances: (1) when they
make contributions earmarked for
political purposes or authorized or
requested by a candidate or his
agent, to some person other than a

104. See Part I-C-1, supra.

105. Section 431(d) defines “political com-

mittee” as “any committee, club, association,
or other group of persons which receives con-
tributions or makes expenditures during a
calendar year in an aggregate amount exceed-
ing $1,000.”

106, At least two lower courts, seeking to
avoid questions of unconstitutionality, have
construed the disclosure requirements im-
posed on “political committees” by §434(a) to
be nonapplicable to nonpartisan organiza-
tions. United States v National Comm for
Impeachment, 469 F2d 1135, 1139-1142 (CA2
1972); American Civil Liberties Union v Jen.
nings, 366 F Supp 1041, 1055-1057 (DC 1973)
(three-judge court), vacated as moot sub nom
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Staats v American Civil Liberties Union, 422
US 1030, 45 L, Ed 2d 686, 95 S Ct 2646 (1975).
See also —— US App DC, at — n 112, 519
F2d, at 863 n 112.

107. Some partisan committees—groups
within the control of the candidate or primar-
ily organized for political activities—will fall
within §434(e) because their contributions
and expenditures fall in the $100-to-$1,000
range. Groups of this sort that do not have
contributions and expenditures over $1,000
are not “political committees” within the defi-
nition in §431(d); those whose transactions
are not as great as $100 are not required to
file statements under § 434(e).

108, See n 52, supra.
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424 US 1, 46 L Ed 2d 659, 96 S Ct 612

candidate or political committee,
and (2) when they make expendi-
tures for communications that ex-
pressly advocate the election or de-
feat of a clearly identified candidate.

Unlike 18 USC § 608(e) (1) (1970
ed Supp IV) {18 USCS §608(eX1)],
§ 434(e) as construed bears a suff-
cient relationship to a substantial
governmental interest. As narrowed,
§ 434(e), like §608(e)(1), does not
reach all partisan discussion for it
only requires disclosure of those ex-
penditures that expressly advocate a
particular election result. This
might have been fatal if the only
purpose of § 434(e)

[424 US 81]

were to stem corruption or its ap-
pearance by closing a loophole in the
general disclosure requirements. But
the disclosure provisions, including
§ 434(e), serve another, informa-
tional interest, and even as con-
strued § 434(e) increases the fund of
information concerning those who
support the candidates. It goes be-
yond the general disclosure require-
ments to shed the light of publicity
on spending that is unambiguously
campaign-related but would not oth-
erwise be reported because it takes
the form of independent expendi-
tures or of contributions to an indi-
vidual or group not itself required to
report the names of its contributors.
By the same token, it is not fatal
that § 434(e) encompasses purely in-
dependent expenditures uncoordi-
nated with a particular candidate or
his agent. The corruption potential
of these expenditures may be signifi-
cantly different, but the informa-
tional interest can be as strong as it
is in coordinated spending, for disclo-
sure helps voters to define more of
the candidates’ constituencies.

[36a] Section 434(e), as we have
construed it, does not contain the
infirmities of the provisions before
the Court in Talley v California, 362
US 60, 4 L Ed 2d 559, 80 S Ct 536
(1960), and Thomas v Collins, 323
US 516, 89 L Ed 430, 65 8 Ct 315
(1945). The ordinance found wanting
in Talley forbade all distribution of
handbills that did not contain the
name of the printer, author, or man-
ufacturer, and the name of the dis-
tributor. The city urged that the
ordinance was aimed at identifying
those responsible for fraud, false ad-
vertising, and libel, but the Court
found that it was “in no manner so
limited.” 362 US, at 64, 4 L Ed 2d
559, 80 S Ct 536. Here, as we have
seen, the disclosure requirement is
narrowly limited to those situations
where the information sought has a
substantial connection with the gov-
ernmental interests sought to be ad-
vanced. Thomas held unconstitu-
tional a prior restraint in the form
of a registration requirement for la-

bor organizers. '
[424 US 82]

The Court found the State’s interest
insufficient to justify the restrictive
effect of the statute. The burden
imposed by §434(e} is no prior re-
straint, but a reasonable and mini-
mally restrictive method of further-
ing First Amendment values by
opening the basic processes of our
federal election system to public
view, 10?

D. Thresholds

Appellants’ third contention,
based on alleged overbreadth, is that
the monetary thresholds in the rec-
ord-keeping and reporting provisions
lack a substantial nexus with the
claimed governmental interests, for
the amounts involved are too low

109. [36b] Of course, independent contribu-
tions and expenditures made in support of the
campaigns of candidates of parties that have
been found to be exempt from the general

disclosure requirements because of the possi-
bility of consequent chill and harassment
would be exempt from the requirements of
§ 434(e).
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FEDERAL ELECTION COMMISSION v. MASSACHUSETTS CITIZENS FOR
LIFE, INC.

No. 85-701
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479 U.s. 238; 107 s. Ct. 616; 1986 U.S. LEXIS 26; 93 L. Ed.
2d 539; 55 U.S.L.W. 4067

October 7, 1986, Argued
December 15, 1986, Decided

PRIOR HISTORY: [***1]

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT.

DISPOSITION: 769 F.2d 13, affirmed.

SYLLABUS: Section 316 of the Federal Election Campaign Act (FECA) prohibits
corporations from using treasury funds to make an expenditure "in connection
with" any federal election, and requires that any expenditure for such purpose
be financed by voluntary contributions to a separate segregated fund. Appellee
is a nonprofit, nonstock corporation, whose purpose is to foster respect for
human life and to defend the right to life of all human beings, born and unborn,
through educational, political, and other forms of activities. To further this
purpose, it has published a newsletter that has been distributed to contributors
and to noncontributors who have expressed support for the organization. In
September 1978, appellee prepared and distributed a "Special Edition" exhorting
readers to vote "pro-life" in the upcoming primary elections in Massachusetts,
listing the candidates for each state and federal office in every voting
district in the State, and identifying each one as either supporting or opposing
appellee's views. While some 400 candidates were listed, the photographs of
only [#***2] 13 were featured, all of whom were identified as favoring
appellee's views. The publication was prepared by a staff that had prepared no
regular newsletter, was distributed to a much larger audience than that of the
regular newsletter, most of whom were members of the general public, and was
financed by money taken from appellee's general treasury funds. A complaint was
filed with appellant Federal Election Commission (FEC) alleging that the
"Special Edition" violated @ 316 as representing an expenditure of funds from a
corporate treasury to distribute to the general public a campaign flyer on
behalf of certain political candidates. After the FEC determined that there was
probable cause to believe that appellee had violated the statute, the FEC filed
a complaint in Federal District Court, seeking a civil penalty and other relief.
The District Court granted appellee’'s motion for summary judgment, holding that
@ 316 did not apply to appellee but that if it did it was unconstitutional as a
viclation of the First Amendment. The Court of Appeals held that the statute
applied to appellee and as sco applied was unconstitutional.

Held: The judgment is affirmed.

JUSTICE BRENNAN delivered [*%*3] the opinion of the Court as to Parts I,
II, III-B, and III-C, concluding that:
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1. Appellee’'s publication and distribution of the "Special Edition" violated
@ 316. Pp. 245-251. :

(a) There is no merit to appellee's contention that preparation and
distribution of the "Special Edition" does not fall within @ 316's definition of
rexpenditure” as the provision of various things of value "to any candidate,
campaign committee, or political party or organization, in connection with any
election,™ especially since the general definitions section of the FECA broadly
defihes "expenditure” as including provision of anything of value made "for the
purpose of influencing any election for Federal office.” Moreover, the
legislative history clearly confirms that @ 316 was meant to proscribe
expenditures in connection with an election. That history makes clear that
Congress has long regarded it as insufficient merely to restrict payments made
directly to candidates or campaign organizations. Pp. 245-248.

{b) An expenditure must constitute "express advocacy" in order to be subject
to @ 316°s prohibition. Here, the publication of the "Special Edition"
constituted "express advocacy,” since it represented [***4] express advocacy
of the election of particular candidates distributed to members of the general
public. Pp. 248-250,

]

‘(c) Appellee is not entitled to the press exemption under the FECA reserved
for any news story, commentary, or editorial distributed through any "periodical
publication,” since even assuming that appellee's regular newsletter is exempt
under this provision, the "Special Edition" cannot be considered comparable to
any single issue of the newsletter in view of the method by which it was
prepared and distributed. Pp. 250-251.

2. Section 316's restriction of independent spending is unconstitutional as
applied to appellee, for it infringes protected speech without a compelling
justification for such infringement. The concern underlying the regulation of
corporate political activity -- that organizations that amass great wealth in
the economic marketplace not gain unfair advantage in the political marketplace
-~ is absent with regard to appellee. . Appellee was formed to disseminate
political ideas, not to amass capital. It has no shareholders or other persons
having a claim on its assets or earnings, but obtains its funds from persons who
make contributions to further [#***5) the organization’'s political purposes.
It was not established by a business corporation or a labor union, and its
policy is not to accept contributions from such entities. Pp. 256-265.

JUSTICE BRENNAN, joined by JUSTICE MARSHALL, JUSTICE POWELL, and JUSTICE
SCALIA, concluded in Part III-A that the practical effect of applying @ 316 to
appellee of discouraging protected speech is sufficient to characterize @ 316 as
an infringement on First Amendment activities. As a corporation, appellee is
subject to more extensive requirements and more stringent restrictions under the
FECA than it would be if was not incorporated. These include detailed
recordkeeping and disclosure obligations, the requirement of a complex and
formalized organization, and a limitation on whom can be solicited for .
contributions, all of which create a disincentive for such an organization to
engage in political speech. Pp. 251-256,

JUSTICE O'CONNOR, agreeing that @ 316 is unconstitutional as applied to
appellee's conduct at issue, concluded that the significant burden on appellee
comes not from the statute’s disclosure requirements that appellee must
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satisfy, but from the additional organizational restraints [***6) imposed
upon it by the statute. These restraints do not further the Government's
informational interest in campaign disclosure and cannot be justified by any of
the other interests identified by the FEC., Pp. 265-266.

COUNSEL: Charles N. Steele argued the cause for appellant. With him on the
briefs was Richard B. Bader. '

Francis H. Fox arqued the cause for appellee. With him on the brief was E.
Susan Garsh. *

* Roger M. Witten, William T. Lake, Carol F. Lee, and Archibald Cox filed a
brief for Common Cause as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American Civil
Liberties Union et al. by Marjorie Heins, Burt Neuborne, and. Jack Nevik; for the
Catholic League for Religious and Civil Rights by Steven Frederick McDowell; for
the Chamber of Commerce of the United States by Judith K. Richmond, Stephen A.
Bokat, Robin S. Conrad, and Jan W. Baran; for the Home Builders Association of
Massachusetts by Wayne S. Henderson; for the Naticnal Rifle Association of
America by James J. Featherstone and Richard E. Gardiner; and for Joseph M,
Scheidler et al. by Edward R. Grant and Maura K. Quinlan.

Jane E. Kirtley, David Barr, Nancy H. Hendry, J. Laurent Scharff, and Bruce
W. Sanford filed a brief for the Reporters Committee for Freedom of the Press et
al. as amici curiae. [***7]

JUDGES: BRENNAN, J., anncunced the judgment of the Court and delivered the
opinion for a unanimous Court with respect to Parts I and II, an opinion of the
Court with respect to Parts III-B and III-C, in which MARSHALL, POWELL,
O'CONNOR, and SCALIA, JJ., joined, and an opinion with respect to Part III-A, in
which MARSHALL, POWELL, and SCALIA, JJ., joined. O'CONNOR, J., filed an opinion
concurring in part and concurring in the judgment, post, p. 265. REHNQUIST, C.
J., filed an opinion concurring in part and dissenting in part, in which WHITE,
BLACKMUN, and STEVENS, JJ., joined post, p. 266. WHITE, J., filed a separate
statement, post, p. 271.

OPINIONBY: BRENNAN

OPINION: [*241} (**619) JUSTICE BRENNAN announced the judgment of the
Court and delivered the opinion of the Court with respect to Parts I, II, III-B,
and III-C, and an opinion with respect to Part III-A, in which JUSTICE MARSHALL,
JUSTICE POWELL, and JUSTICE SCALIA join.

The questions for decision here arise under @ 316 of the Federal Election
Campaign Act (FECA or Act), 90 Stat. 490, as renumbered and amended, 2 U, S. C.
@ 441b. The first question is whether appellee Massachusetts Citizens for Life,
Inc. (MCFL), a nonprofit, nonstock [***8) corporation, by financing certain
activity with ite treasury funds, has violated the restriction on independent
spending contained in @ 441b. That section prohibits corpoerations from using
treasury funds to make an expenditure "in connection with" any federal election,
and requires that any expenditure for such purpose be financed by voluntary
contributions to a separate segregated fund. If appellee has violated @ 441b,
the next question is whether application of that section to MCFL's conduct is
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constitutional. We hold that the appellee's use of its treasury funds is
prohibited by @ 441b, but that @ 441b is unconstitutional as applied to the
activity of which the Federal Election Commission {FEC or Commission) complains.

I
A

MCFL was incorporated in January 1973 as a nonprofit, nonstock corporation
under Massachusetts law. Ita corporate purpose as stated in ite articles of
incorporation is:

"To foster respect for human life and to defend the right to life of all human
beings, born and unborn, through educational, political and other forms of
activities and in (*242) addition to engage in any other lawful act or
activity for which corporations may be organized. [***9]) < « " App. 84.

MCFL does not accept contributione from business corporations or unions. Its
resources come from veoluntary donations from "members," and from various
fundraising activities such as garage sales, bake sales, dances, raffles, and
picnics. The corporation considers its "members" those persons who have either
contributed to the organization in the past or indicated support for its
activities. nl

nl MCFL concedes that under this Court's decision in FEC v. National Right to
Work Committee, 459 U.S. 197 (1982), such a definition does not permit it to
solicit contributions from such persons for use by a separate segregated fund
established under the Act. That case held that in order to be considered a
"member"” of a nonstock corporation under the Act, one must have "some relatively
enduring and independently significant financial or organizational attachment”
to the corporation. 1Id., at 204.

Appellee has engaged in diverse educational and legislative activities
[***10]) designed to further its agenda. It has organized an [**620]
ecumenical prayer service for the unborn in front of the Massachusetts
Statehouse; sponsored a regional conference to discuss the issues of abortion
and euthanasia; provided speakers for discussion groups, debates, lectures, and
media programs; and sponsored an annual March for Life. In addition, it has
drafted and submitted legislation, some of which has become law in
‘Massachusetts; sponsored testimony on proposed legislation; and has urged its
members to contact their elected representatives to express their opinion on
legislative proposals.

MCFL began publishing a newsletter in January 1973. It was distributed as a
matter of course to contributors, and, when funds permitted, to noncontributors
who had expressed support for the organization. The total distribution of any
one issue has never exceeded 6,000. The newsletter was published irregularly
from 1973 through 1978: three times {in 1973, five times in 1974, eight times
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in 1975, eight times in 1976, five times in 1977, and four times in 1978, 1Id.,
at 88. (*243) Each of the newsletters bore a masthead identifying it as the
"Massachusetts Citizens ([***1l1] for Life Newsletter," as well as a volume and
issue number. The publication typically contained appeals for volunteers and
contributions and information on MCFL activities, as well as on matters such as
the results of hearings on bills and constitutional amendments, the status of
particular legislation, and the outcome of referenda, court declisions, and
administrative hearings. Newsletter recipients were usually urged to contact
the relevant decisionmakers and express their opinion.

In September 1978, MCFL prepared and distributed a "Special Edition" prior to
the September 1978 primary elections. While the May 1978 newsletter had been
mailed to 2,109 people and the October 1978 newsletter to 3,119 people, more
than 100,000 copies of the "Special Edition" were printed for distribution. The
front page of the publication was headlined "EVERYTHING YOU NEED TO KNOW TO VOTE
PRO-LIFE," and readers were admonished that "({no) pro-life candidate can win in
November without your vote in September." "VOTE PRO-LIFE" was printed in large
bold-faced letters on the back page, and a coupon was provided to be clipped and
taken to the polls to remind voters of the name of the "pro-life" candidates.
[***12] Next to the exhortation to vote "pro-life" was a disclaimer: "This
special election edition does not represent an endorsement of any particular
candidate.” Id., at 101.

To aid the reader in selecting candidates, the flyer listed the candidates
for each state and federal office in every voting district in Massachusetts, and
identified each one as either supporting or opposing what MCFL regarded as the
correct position on three issues. A "y" indicated that a candidate supported
the MCFL view on a particular issue and an "n" indicated that the candidate
opposed it. An asterisk was placed next to the names of those incumbentgs who
had made [*244] a "special contribution to the unborn in maintaining a 100%
pro-life voting record in the state house by actively supporting MCFL
legislation.” While some 400 candidates were running for office in the primary,
the "Special Edition" featured the photographs of only 13. These 13 had
received a triple "y" rating, or were identified either as having a 100%
favorable voting record or as having stated a position consistent with that of
MCFL. No candidate whose photograph was featured had received even one "n"
rating. ‘ '

The "Special Edition" [***13} was edited by an officer of MCFL who was
not part of the staff that prepared the MCFL newsletters. The "Special Edition™
was mailed free of charge and without request to 5,986 contributors, and to
50,674 others whom MCFL regarded as sympathetic to the organization's purposes.
The Commission asserts that the remainder of the 100,000 issues were placed in
public areas for general distribution, but MCFL insists that no copies were made
available to the general - [**621) public. n2 The "Special Edition" was not
identified on its masthead as a special edition of the regular newsletter,
although the MCFL logotype did appear at its top. The words "Volume 5, No. 3,
1978" were apparently handwritten on the Edition submitted to the FEC, but the
record indicates that the actual Volume §, No. 3, was distributed in May and
June 1977. The corporation spent $ 9,812.76 to publish and circulate the
"Special Edition,™ all of which was taken from its general treasury funds.
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n2 The FEC submitted an affidavit from a person who stated that she obtained
a copy of the "Special Edition" at a statewide conference of the National
Organization for wWomen, where a stack of about 200 copies were available to the
general public. Aapp. 174.

[***14)

A complaint was filed with the Commission alleging that the "Special Edition"
was a violation of @ 441b. The complaint maintained that the Edition represented
an expenditure of funds from a corporate treasury to distribute to the general
public a campaign flyer on behalf of certain political candidates. The FEC
found reason to believe that such a {*245) violation had occurred, initiated
an investigation, and determined that probable cause existed tc believe that
MCFL had violated the Act. After conciliation efforts failed, the Commission
filed a complaint in the District Court under @ 437g(a)(6)(A), seeking a civil
penalty and other appropriate relief.

Both parties moved for summary judgment. The District Court granted MCFL's
motion, holding that: (1) the election publications could not be regarded as
"expenditures” under @ 441b(b)(2); (2) the "Special Edition" was exempt from the
statutory prohibition by virtue of @ 431(9)(B) (i), which in general exempts news
commentary distributed by a periodical publication unaffiliated with any
candidate or political party; and (3) if the statute applied to MCFL, it was
unconstitutional as a violation of the First Amendment. 589 F.Supp. 646, 649
(Mass. 1984). [***15]

On appeal, the Court of Appeals for the First Circuit held that the statute
was applicable to MCFL, but affirmed the District Court's holding that the
statute as so applied was unconstitutional. 769 F.2d 13 (1985). We granted
certiorari, 474 U.S. 1049 (1986), and now affirm.

II

We agree with the Court of Appeals that the "Special Edition" is not outside
the reach of @ 441b. First, we find no merit in appellee's contention that
preparation and distribution of the "Special Edition" does not fall within that
section's definition of "expenditure." Section 441b(b)(2) defines "contribution
or expenditure™ as the provision of various things of value "to any candidate,
campaign committee, or political party or organization, in connection with any
election . . ." (emphasis added). MCFL contends that, since it supplied nothing
to any candidate or organization, the publication is not within @ 441b. However,
the general definitions section of the Act contains a broader definition of
"expenditure,” including within that term the provision of anything of value
[*246) made "for the purpose of influencing any election for Federal office. .
- " 20, [***16) S. C. @ 431(9)(A)(i) (emphasis added). Since the language
of the statute does not alone resclve the issue, we must look to the
legislative history of @ 441b to determine the scope of the term "expenditure.”
n3
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n3 MCFL argues that the definition in the general definitions section is not
as broad as it appears, for € 431(9)(B){v) says that nothing shall be considered
an "expenditure" under @ 431 that would net be regarded as such under @ 441b(b).
Therefore, MCFL argues, the definition of expenditure under @ 431 necessarily
incorporates @ 441b's restriction of that term to payments to a candidate. It
is puzzling, however, why @ 431 would in one subsection purport to define an
expenditure as a payment made for the purpose of influencing an election and in
another subsection eliminate precisely that type of activity from the ambit of
its definition. The answer may lie in the fact that @ 441b(b)(2) says that
expenditures "include" payments to a candidate, a term that indicates that
activities not specifically enumerated in that section may nonetheless be
encompassed by it. In any event, the need for such speculation signals that the
language of the statute is not on its face dispositive.

(***17)

[**622) That history clearly confirms that @ 441b was meant to proscribe
expenditures in connection with an election. We have exhaustively recounted the
legislative history of the predecessors of this section in prior decisions. See
Pipefitters v. United States, 407 U.S. 385, 402-409 (1972); United States v.
Automobile Workers, 352 U.S. 567, 570-587 (1957). This history makes clear that
Congress has long regarded it as insufficient merely to restrict payments made
directly to candidates or campaign organizations. The first explicit expression
of this came in 1947, when Congress passed the Taft-Hartley Act, ch. 120, @ 304,
61 Stat. 136, 159, as amended, 18 U. S. C. @ 610 (1970 ed.), the criminal
statute prohibiting corporate contributions and expenditures to candidates. The
statute -as amended forbade any corporation or labor organization to make a
*contribution or expenditure in connection with any election . . ." for federal
office. The 1946 Report of the House Special Committee to Investigate Campaign
[*247) Expenditures explained the rationale for the amendment, noting that it
would undermine the basic objective of @ 610 ([***18])

"if it were assumed that the term 'making any contribution' related only to the
donating of money directly to a candidate, and excluded the vast expenditures of
money in the activities herein shown to be engaged in extensively. Of what
avail would a law be to prohibit the contributing direct to a candidate and yet
permit the expenditure of large sums in his behalf?" H. R. Rep. No. 2739, 79th
Cong., 2d Sess., 40, quoted in Automobile Workers, supra, at 581.

During the legislative debate on the bill, Senator Taft was asked whether @
610 permitted a newspaper published by a railway union to put out a special
edition in support of a political candidate, or whether such activity would be
considered a political expenditure. The Senator replied: "If it were supported
by union funds contributed by union members as union dues it would be a
violation of the law, yes. It is exactly as if a railroad itself, using its
stockholders' funds, published such an advertisement in the newspaper supporting
one candidate as against another. . . ." 93 Cong. Rec. 6436-6437 (1947).

United States v. CIO, 335 U.S. 106 (1948), narrowed the scope of this
prohibition, [***19) by permitting the use of unien funds to publish a
special edition of the weekly CIO News distributed to union members and
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purchasers of the issue. In Automobile Workers, supra, however, we held that a
union was subject to indictment for using union dues to sponsor political
advertisements on commercial television. Distinguishing CIO, we stated that the
concern of the statute "is the use of corporation or union funds to influence
the public at large to vote for a particular candidate or a particular party.”
352 U.s., at 589.

The Federal Election Campaign Act enacted the prohibition now found in @
441b. This portion of the Act simply ratified the existing understanding of the
scope of @ 610. See [*248) Pipefitters, supra, at 410-411. Representative
Hansen, the sponsor of the provision, declared:

"The effect of this language is to carry out the basic intent of section 610,
which is to prohibit the use of union or corporate funds for active
electioneering directed at the general public on behalf of a candidate in a
Federal election.” 117 Cong. Rec. 43379 (1971).

The Representative concluded:

"The net (***20) effect of the amendment, therefore, is to tighten and
clarify the provisions of section 610 of title 18, United States Code, and to
codify the case law." Ibid. n4

[**623] Thus, the fact that @ 441b uses the phrase "to any candidate . . . in
connection with any election,” while @ 610 provided "in connection with any
primary election,” is not evidence that Congress abandoned its restriction, in
force since 1947, on expenditures on behalf of candidates. We therefore find no
merit in MCFL's argument that only payments to a candidate or organization fall
within the scope of € 441b.

n4 See also 117 Cong. Rec. 43381 (1971) (remarks of Rep. Hays); id., at
43383-43385 (remarks of Rep. Thompson); id., at 43388-43389 (remarks of Reps.
Steiger and Gude). ‘

Appellee next argues that the definition of an expenditure under @ 441b
necessarily incorporates the requirement that a communication "expressly
advocate™ the election of candidates, and that its "Special Edition” dces not
constitute express advocacy. The argument [#*#2]1) relies on the portion of
Buckley v. Valeo, 424 U.S. 1 (1976}, that upheld the disclosure requirement for
expenditures by individuals other than candidates and by groups other than
political committees. See 2 U. S. C. @ 434(c). There, in order to avoid
problems of overbreadth, the Court held that the term "expenditure” encompassed
*only funds used for communications that expressly advocate the election or
defeat of a clearly identified [*249]) candidate." 424 U.S., at 80 (footnote
omitted). The rationale for this holding was:
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"{The] distinction between discussion of issues and candidates and advocacy of
election or defeat of candidates may often dissolve in practical application,
Candidates, especially incumbents, are intimately tied to public issues
invelving legislative proposals and governmental actions. Not only do
candidates campaign on the basis of their positions on various issues, but
campaigns themselves generate issues of public interest."” 1Id., at 42 (footnote
omitted).

We agree with appellee that this rationale requires a similar construction of
the more intrusive provision that directly regulates [**%22] independent
spending. We therefore hold that an expenditure must constitute "express
advocacy" in order to be subject to the prohibition of @ 441b. We also hold,
however, that the publication of the "Special Edition" constitutes "express
advocacy."”

Buckley adopted the "express advocacy" requirement to distinguish discussion
of issues and candidates from more pointed exhortations to vote for particular
persons. We therefore concluded in that case that a finding of "express
advocacy" depended upon the use of language such as "vote for,"” "elect,"
"gupport,” etc., Buckley, supra, at 44, n. 52, Just such an exhortation appears
in the "Special Edition." The publication not only urges voters to vote for
"pro-life" candidates, but also identifies and provides photographs of specific
candidates fitting that description. The Edition cannot be regarded as a mere
discussion of public issues that by their nature raige the names of certain
politicians. Rather, it provides in effect an explicit directive: vote for
theé§:IﬁEﬁEEI:EEE&iEgEEETA_EEE—?EEE_that this message is marginally less direct

than "Vote for Smith" does mot change its—esgential nature. The Edition
[***23] goes beyond i iscuss Press electoral advocacy. The

disclaimer of endorsement cannot negate this fact. The "Special Edition" thus

falis [(*250]) 7 presents express advocacy of

the election of particular candidates distributed to members of the general
public.

Finally, MCFL argues that it is entitled to the press exemption under 2 U, S.
C. 8 431(9)(B){(i) reserved for

"any news story, commentary, or editorial distributed through the facilities of
any . . . newspaper, magazine, or other periocdical publication, unless such
facilities are owned or controlled by any political party, political committee,
or candidate.”

MCFL maintains that its regular newsletter is a "periodical publication"
within this definition, and that the "Special Edition" should be regarded as
just another issue in the continuing newsletter series. The legislative history
on the press exemption [**624] is sparse; the House of Representatives'
Report on this section states merely that the exemption was designed to

"make it plain that it is not the intent of Congress in the present
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legislation to limit or burden in any way the first amendment freedoms of the
press ([**#%24) or of association. [The exemption) assures the unfettered
right of the newspapers, TV networks, and other media to cover and comment on
political campaigns.” H. R. Rep. No. 93-1239, p. 4 (1974).

We need not decide whether the regular MCFL newsletter is exempt under this
provision, because, even assuming that it is, the "Special Edition” cannot be
considered comparable to any single issue of the newsletter. It was not
published through the facilities of the regular newsletter, but by a staff which
prepared no previous or subsequent newsletters. It was not distributed to the
newsletter's regular audience, but to a group 20 times the size of that
audience, most of whom were members of the public who had never received the
newsletter. No characteristic of the Edition associated it in any way with the
normal MCFL publication. The MCFL [*251} masthead did not appear on the
flyer, and, despite an apparent belated attempt to make it appear otherwise, the
Edition contained no volume and issue number identifying it as one in a
continuing series of issues.

MCFL protests that determining the scope of the press exemption by reference
to such factors inappropriately focuses [***25] on superficial considerations
of form. However, it ig precisely such factors that in combination permit the
distinction of campaign flyers from regular publications. We regard such an
inquiry as essential, since we cannot accept the notion that the distribution of
such flyers by entities that happen to publish newsletters automatically
entitles such organizations to the press exemption. A contrary position would
open the door for those corporations and unions with in-house publications to
engage in unlimited spending directly from their treasuries to distribute
campaign material to the general public, thereby eviscerating @ 441b's
prohibition. n5

nS Nor do we find the "Special Editien™ akin to the normal business activity
of a press entity deemed by some lower courts to fall within the exemption, such
as the distribution of a letter soliciting subscriptions, see FEC v. Phillips
Publishing Co., 517 F.Supp. 1308, 1313 (DC 1981), or the dissemination of
publicity, see Reader's Digest Assn. v. FEC, 509 F.Supp. 1210 (SDNY 1981).

[***26)

In sum, we hold that MCFL's publication and distribution of the "Special
Edition™ iB in violation of @ 441b. We therefore turn to the constitutionality
of that provision as applied to appellee.

111

A

Independent expenditures constitute expression "'at the core of our electoral
process and of the First Amendment freedoms.'"™ Buckley, 424 U.S., at 39 (quoting
Williams v. Rhodesa, 393 U.S. 23, 32 (1968)). See also FEC v. National

Conservative Political Action Committee, 470 U.S. 480, 493 (1985) (NCPAC)
(independent expenditures "produce speech at the core of the First
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Amendment"). We must therefore [%252) determine whether the prohibition of
@ 441b burdens political speech, and, if so, whether such a burden is justified
by a compelling state interest. Buckley, supra, at 44-45.

The FEC minimizes the impact of the legislation upon MCFL's First Amendment
rights by emphasizing that the corporation remains free to establish a separate
segregated fund, composed of contributions earmarked for that purpose by the
donors, that may be used for unlimited campaign spending. However, the
corporation is [***27] not free to use its general funds for campaign
advocacy purposes. While that is not an absolute restriction on speech, it is a
subgtantial one. Moreover, even to speak [**625]) through a segregated fund,
MCFL must make very significant efforts.

If it were not incorporated, MCFL's obligations under the Act would be those
specified by @ 434(c), the section that pregcribes the duties of "(every] person
{other than a political committee)." né Section 434(c) provides that any such
person that during a year makes independent expenditures exceeding § 250 must:
(1) identify all contributors who contribute in a given year over $§ 200 in the
aggregate in funds to influence elections, @ 434(c)(1l); (2) disclose the name
and address of recipients of independent expenditures exceeding $ 200 in the
aggregate, along with an indication of whether the money was used tc support or
oppose a particular candidate, @ 434(c)(2)(R); and (3) identify any persons who
make contributions over § 200 that are earmarked for the purpose of furthering
independent expenditures, @ 434(c)(2)(C). All unincorporated organizations
whose major purpose is not campaign advocacy, but who occasionally make
independent [***28] expenditures [*253] on behalf of candidates, are
subject only to these regulations.

né In Buckley v. Valeo, 424 U.S. 1 (1976), this Court said that an entity
subject to regulation as a "political committee” under the Act is one that is
either "under the control of a candidate or the major purpose of which is the
nomination or election of a candidate.™ Id., at 79. It is undisputed on this
record that MCFL fits neither of these descriptions. 1Its central organizational
purpese is issue advocacy, although it occasionally engages in activities on
behalf of political candidates.

Because it is incorporated, however, MCFL must establish a "separate
segregated fund” if it wishes to engage in any independent spending whatsoever.
@@ 441b(a), (b)(2){(C). 8Since such a fund is considered a "political committee"
under the Act, @ 431(4)(B), all MCFL independent expenditure activity is, as a
result, regulated as though the organization's major purpose is to further the
election of candidates. [***29) This means that MCFL must comply with
several requirements in addition to those mentioned. Under @ 432, it must
appoint a treasurer, @ 432(a); ensure that contributions are forwarded to the
treasurer within 10 or 30 days of receipt, depending on the amount of
contribution, @ 432(b)(2); see that its treasurer keeps an account of every
contribution regardleas of amount, the name and address of any person who makes
a contribution in excess of § 50, all contributions received from political .
committees, and the name and address of any person to whom a disbursement is
made regardless of amount, @ 432{c); and preserve receipts for all
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disbursements over § 200 and all records for three years, €@ 432(c),(d). Under
@ 433, MCFL must file a statement of organization containing its name, address,
the name of its custodian of records, and its banks, safety deposit boxes, or
other depositories, @@ 433(a),(b); must report any change in the above
information within 10 days, @ 433(c); and may dissolve only upon filing a
written statement that it will no longer receive any contributions nor make
disbursements, and that it has no outstanding debts or obligations, @ 433(d)(1l).

Under @ 434, MCFL must [***30] file either monthly reports with the FEC or
reports on the following schedule: quarterly reports during election years, a
pre-election report no later than the 12th day before an election, a
postelection report within 30 days after an election, and reports every 6 months
during nonelection years, @@ 434(a)(4){(A), (B). These reports must contain
information regarding the amount of cash on [*254}] hand; the total amount of
receipts, detailed by 10 different categories; the identification of each
political committee and candidate's authorized or affiliated committee making
contributions, and any persons making loans, providing rebates, refunds,
dividends, or interest or any other coffset to operating expenditures in an
aggregate amount over § 200; the total amount of all disbursements, detailed by
12 different categories; the names of all authorized or affiliated committees to
whom expenditures aggregating over $ 200 have been made; persons to whom loan
[**626] repayments or refunds have been made; the total sum of all
contributions, operating expenses, outstanding debts and obligations, and the
settlement terms of the retirement of any debt or obligation. @ 434(b).

[***31] In addition, MCFL may solicit contributions for its separate
segregated fund only from its "members,” @@ 441b(b)(4)(A), (C), which does not
include those persons who have merely contributed to or indicated support for
the organization in the past. See FEC v. National Right tc Work Committee, 459
U.s. 197, 204 (1982).

It is evident from this survey that MCFL is subject to more extensive
requirements and more stringent restrictions than it would be if it were not
incorporated. These additional regulations may create a disincentive for such
organizations to engage in political speech. Detailed record-keeping and
disclosure cbligations, along with the duty to appoint a treasurer and custodian
of the records, impose administrative costs that many small entities may be
unable to bear. n7 Furthermore, such duties require a far more complex
[*255] and formalized organization than many small groups could manage.
Restriction of sclicitation of contributions to "members" vastly reduces the
sources of funding for organizations with either few or no formal members,
directly limiting the ability of such organizations to engage in core political
speech. It is not [*=*32] unreasonable to suppose that, as in this case, an
incorporated group of like-minded persons might seek donaticns to support the
dissemination of their political ideas and their cccasional endorsement of
political candidates, by means of garage sales, bake sales, and raffles. Such
persons might well be turned away by the prospect of complying with all the
requirements imposed by the Act. Faced with the need to assume a more
sophisticated organizational form, to adopt specific accounting procedures, to
file periodic detailed reports, and to monitor garage sales lest nonmembers take
a fancy to the merchandise on display, it would not be surprising if at least
some groups decided that the contemplated political activity was simply not
worth it. n8
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n7 It is true that we acknowledged in Buckley, supra, that, although the
reporting and disclosure requirements of the Act "will deter some individuals
who otherwise might contribute,” id., at 68, this is a burden that is justified
by substantial Government interests. Id., at 66~68. However, while the effect
of additional reporting and disclosure obligations on an organization's
contributors may not necessarily constitute an additional burden on speech, the
administrative costs of complying with such increased responsibilities may
create a disincentive for the organization itself to speak. [**%33)

n8 The fact that MCFL established a political committee in 1980 does not
change this conclusion, for the corporation's speech may well have been
inhibited due to ites inability to form such an entity before that date.
Furthermore, other organizations comparable to MCFL may not find it feasible to
establish such a committee, and may therefore decide to forgo engaging in
independent political speech.

Thus, while @ 441b does not remove all opportunities for independent
spending by organizations such as MCFL, the avenue it leaves open is more
burdensome than the one it foreclosea. The fact that the statute's practical
effect may be to discourage protected speech is sufficient to characterize @
441b as an infringement on First Amendment activities. In Freedman v. Maryland,
380 U.S. 51 (1965), for instance, we held that the absence of certain procedural
safeguards rendered unconstitutional a State's film censorship program. Such
procedures were necessary, we said, because, as a practical matter, without them
"it may prove too burdensome to seek review of the censor's [***34]
determination.” Id., at 59. (*256] Speiser v. Randall, 357 U.S. 513 {1958),
reviewed a state program under which taxpayers applying for a certain tax
exemption bore the burden of proving that they did not advocate the overthrow of
the United states and would not support a foreign government against this
country. We noted: "In practical operation, therefore, [**627) this
procedural device must necessarily produce a result which the State could not
command directly. It can only result in a deterrence of speech which the
Constitution makes free."” Id., at 526. The same may be said of @ 441b, for its
practical effect on MCFL in this case is to make engaging in protected speech a
severely demanding task. n9

n9 The Commission relies on Regan v. Taxation With Representation, 461 U.S.
540 (1983), in support of its contention that the requirement that independent
spending be conducted through a separate segregated fund does not burden MCFL's
First Amendment rights. Regan, however, involved the requirement that a
nonprofit corporation establish a separate lobbying entity if contributions to
the corporation for the conduct of other activities were to be tax deductible.
1f the corporation chose not to set up such a lobbying arm, it would not be
eligible for tax-deductible contributions. Such a result, however, would
infringe no protected activity, for there is no right to have speech subsidized
by the Government. 1Id., at 545-546. By contrast, the activity that may be
discouraged in this case, independent spending, is core political speech under
the First Amendment. _



PAGE 15
479 U.S., 238, *256; 107 s. Cct. 616, **627;
1986 U.S. LEXIS 26, "**34; 93 L. Ed. 2d 539

[***35)
B

When a statutory provision burdens First Amendment rights, it must be
justified by a compelling state interest. Williams v. Rhodes, 393 U.S., at 31;
NAACP v. Button, 371 U.S. 415, 438 (1963). The FEC first insists that
justification for @ 441bh's expenditure restriction is provided by this Court's
acknowledgment that "the special characteristics of the corporate structure
require particularly careful regulation.” National Right to Work Committee,
supra, at 209-210. The Commission thus relies on the long history of regulation
of corporate political activity as support for the application of @ 441b to
MCFL. Evaluation of the Commission's (*257) argument requires close
examination of the underlying rationale for this longstanding regulation.

We have described that rationale in recent opinions as the need to restrict
"the influence of political war chests funneled through the corporate form,"
NCPAC, 470 U.S., at 501; to "eliminate the effect of aggregated wealth on
federal elections," Pipefittere, 407 U.S., at 416; to curb the political
influence of "those who [***36] exercise control over large aggregations of
capital,™ Automobile Workers, 352 U.S., at 585; and to regulate the "substantial
aggregations of wealth amassed by the special advantages which go with the
corporate form of organization," National Right to Work Committee, 459 U.S., at
207.

This concern over the corrosive influence of concentrated corporate wealth
reflects the conviction that it is important to protect the integrity of the
marketplace of political ideas. It acknowledges the wisdom of Justice Holmes'
obgervation that "the ultimate good desired is better reached by free trade in
ideas -- that the best test of truth is the power of the thought to get itself
accepted in the competition of the market. . . ." Abrams v. United States, 250
U.S. 616, 630 (1919) (Holmes, J., joined by Brandeis, J., dissenting). nl0

nl0 While this market metaphor has guided congressional regulation in the
area of campaign activity, First Amendment speech is not necessarily limited to
such an instrumental role. As Justice Brandeis stated in his discussion of
political speech in-his concurrence in Whitney v. california, 274 U.S. 357, 375
(1927): :

*Those who won our independence believed that the final end of the State was to
make men free to develop their faculties; and that in its government the
deliberative forces should prevail over the arbitrary. They valued liberty both
as an end and as a means.”

[***37)
Direct corporate spending on political activity raises the prospect that

resources amassed in the economic marketplace may be used to provide an unfair
advantage in the political marketplace. Political "free trade" does not
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necessarily require that all who participate in the political marketplace do go
with exactly equal resources. See NCPAC, supra (invalidating {*258) limits
on independent spending by political committees); [**628] Buckley, 424 U.s.,
at 39-51 (striking down expenditure limits in 1971 Campaign Act). Relative
availabjlity of funds is after all a rough barcmeter of public suppcrt. The
resources in the treasury of a business corporation, however, are not an
indication of popular support for the corporation's political {deas. They
reflect instead the economically motivated decisions of investors and customers.
The availability of these rescurces may make a corporation a formidable
pelitical presence, even though the power of the corporation may be no
reflection of the power of its ideas.

By requiring that corporate independent expenditures be financed through a
political committee expressly established to engage in campaign [***38}
spending, @ 441b seeks to prevent this threat to the political marketplace. The
resources available to this fund, as opposed to the .corporate treasury, in fact
reflect popular support for the political positions of the committee.
Pipefitters, supra, acknowledged this objective of @ 441b in noting the
statement of Representative Hansen, its sponsor, that the "'underlying theory'"
of this regulation "'is that substantial general purpose treasuries should not
be diverted to political purposes,'" and that requiring funding by voluntary
contributions would ensure that "'the money collected is that intended by those
who contribute to be used for pcolitical purposes and not money diverted from
another source.'" 407 U.S., at 423-424 (quoting 117 Cong. Rec. 43381 (1971})).
nll See also Automobile Workers, supra, at 582 [*259]) (Congress added
proscription on expenditures to Corrupt Practices Act "to protect the political
process from what it deemed to be the corroding effect of money employed in
elections by aggregated power"). The expenditure restrictions of @ 441b are
thus meant to ensure that competition among actors [***39) in the political
arena is truly competition among ideas.

nll While business corporations may not represent the only organizations that

pose this danger, they are by far the most prominent example of entities that
enjoy legal advantages enhancing their ability to accumulate wealth. That
Congress does not at present seek to regulate every possible type of firm
fitting this description does not undermine its justification for regulating
corporations. Rather, Congress' decision represents the "careful legislative
adjustment of the federal electoral laws, in a 'cautious advance, step by
step, '" to which we have said we owe considerable deference. FEC v. National
Right to Work Committee, 459 U.S. 197, 209 (1982) (quoting NLRB v. Jones &
Laughlin Steel Corp., 301 U.S. 1, 46 (1937)).

Regulation of corporate political activity thus has reflected concern not
about use of the corporate form per se, but about the potential for unfair
deployment of wealth for peolitical purposes. [***40) nl2 Groups such as
MCFL, however, do not pose that danger of corruption. MCFL was formed to
disseminate political ideas, not to amass capital. The regources it has
available are not a function of its success in the economic marketplace, but its
popularity in the pelitical marketplace. While MCFL may derive séme advantages
from its corporate form, those are advantages that redound to its benefit as a
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political organization, not as a profit-making enterprise. In short, MCFL is
not the type of "traditional [corporation) organized for economic gain,” NCPAC,
supra, at 500, that has been the focus of regulation of corporate political
activity.

. nl2 The regulation imposed as a result of this concern is of course
distinguishable from the complete foreclosure of any opportunity for political
speech that we invalidated in the state referendum context in First National
Bank of Boston v. Bellotti, 435 U.S. 765 (1978).

National Right to Work Committee does not support the inclusion [***4]1) of
MCFL within @ 441b's restriction on direct independent spending. That case
upheld the application to a nonprofit corporation of a different provision of @
441b: the limitation on who can be solicited for contributicns to a political
committee. However, the political activity at issue in that case was
contributions, as the committee had [**629] been established for the purpose
of making direct contributions to political candidates. 459 U.S., at 200. We
have consistently held that restrictions on contributions require less
compelling [*260) justification than restrictions on independent spending.
NCPAC, 470 U.S. 480 (1985); California Medical Assn. v. FEC, 453 U.S. 182, 194,
196-197 (1981); Buckley, supra, at 20-22.

In light of the historical role of contributions in the corruption of the
electoral process, the need for a broad prophylactic rule was thus sufficient in
National Right to Work Committee to support a limitation on the ability of a
committee to raise money for direct contributions to candidates. The limitation
on solicitation in this case, however, means that nonmember [***42]
corporations can hardly raise any funds at all to engage in political speech
warranting the highest cdnstitutional protection. Regulation that would produce
such a result demands far more precision than @ 441lb provides. Therefore, the
desirability of a broad prophylactic rule cannot justify treating alike business
corporations and appellee in the regulation of independent spending.

The Commission next argues in support of @ 441b that it prevents an
organization from using an individual's money for purposes that the individual
may not support. We acknowledged the legitimacy of this concern as to the
dissenting stockholder and union member in National Right to Work Committee, 459
U.s., at 208, and in Pipefitters, 407 U.S., at 414~415. But such perscns, as
noted, contribute investment funds or union dues for economic gain, and do not
necessarily authorize the use of their money for political ends. Furthermore,
because such individuals depend on the organization for income or for a job, it
ig not enough to tell them that any unhappiness with the use of their money can
be redressed simply by leaving the corporation or the union. It was thus
[(***43) wholly reasonable for Congress to require the establishment of a
separate political fund to which persons can make voluntary contributions.

This rationale for regulation is not compelling with respect to independent
expenditures by appellee. Individuals who contribute to appellee are fully
aware of its political purposes, and in fact contribute precisely because they
support [*261) those purposes. It is true that a contributor may not be
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aware of the exact use to which his or her money ultimately may be put, or the
specific candidate that it may be used to support. However, individuals
contribute to a political organization in part because they regard such a
contribution as a more effective means of advocacy than spending the meoney under
their own personal direction. Any contribution therefore necessarily involves
at least some degree of delegation of authority to use such funds in a manner
that best serves the shared political purposes of the organization and
contributor. In addition, an individual desiring more direct contrel over the
use of his or her money can simply earmark the contribution for a specific
purpose, an option whose availability does not depend on the applicability
[***44) of @ 441b. Cf. @ 434(c){2)(C) (entities other than political
committees must disclose namee of those persons making earmarked contributions
over § 200). Finally, a contributor dissatisfied with how funds are used can
simply stop contributing.

The Commission maintains that, even if contributors may be aware that a
contribution to appellee will be used for political purpcses in general, they
may not wish such money to be used for electoral campaigns in particular. That
is, persons may desire that an organization use their contributions to further a
certain cause, but may not want the organization to use their money to urge
support for or opposition to political candidates solely on the basias of that
cause. This concern can be met, however, by means far more narrowly tailored-
and less burdensome than @ 441b's restriction on direct expenditures: simply
requiring [**630) that contributors be informed that their money may be used
for such a purpose.

It is true that National Right to Work Committee, supra, held that the goal
of protecting minority interests justified solicitation restrictions on a
nonprofit corporation operating a political committee [***45] established to
make direct contributions to candidates. As we have noted above, however, the
Government enjoys greater latitude in limiting contributions [*262} than in
regulating independent expenditures. Supra, at 259-260. Given a contributor's
awareness of the political activity of appellee, as well as the readily
available remedy of refusing further donations, the interest protecting
contributors is simply insufficient to support @ 441b's restriction on the
independent spending of MCFL.

, Finally, the FEC maintains that the inapplicability of @ 441b to MCFL would
"open the door to massive undisclosed political spending by similar entities, and
to their use as conduits for undisclosed spending by business corporations and
uniong. We see no such danger. Even if @ 441b is inapplicable, an independent
expenditure of as little as $§ 250 by MCFL will trigger the disclosure provisions
of @ 434(c). As a result, MCFL will be required to identify all contributors
who annually provide in the aggregate $ 200 in funds intended to influence
elections, will have to specify all recipients of independent spending amounting
to more than § 200, and will be bound to identify all persons [***46) making
contributions over § 200 who request that the money be used for independent
expenditures. These reporting obligations provide precisely the information
necessary to monitor MCFL's independent spending activity and its receipt of
contributions. The state interest in disclosure therefore can be met in a
manner less restrictive than imposing the full panoply of regulations that
accompany status as a political committee under the Act.
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Furthermore, should MCFL's independent spending become so extensive that the
organization's major purpose may be regarded as campaign activity, the
corporation would be classified as a political committee. See Buckley, 424
U.S., at 79. As such, it would automatically be subject to the obhligaticns and
restrictions applicable to those groups whose primary objective is to influence
political campaigns. In sum, there is no need for the sake of disclosure to
treat MCFL any differently than other organizations that only occasionally
engage in independent spending on behalf of candidates.

(*263] Thus, the concerns underlying the regulation of corporate political
activity are simply absent with regard to MCFL. The dissent is surely
[***47] correct in maintaining that we should not second-guess a decision to
sweep within a broad prohibition activities that differ in degree, but not kind.
Post, at 268-269. It is not the case, however, that MCFL merely poses less of a
threat of the danger that has prompted regulation. Rather, it does not pose
such a threat at all. Voluntary political associations do not suddenly present
the specter of corruption merely by assuming the corporate form. Given this
fact, the rationale for restricting core political speech in this case is simply
the desire for a bright-line rule. This hardly constitutes the compelling state
interest necessary to justify any infringement on First Amendment freedom.
While the burden on MCFL's speech is not insurmountable, we cannot permit it to
be imposed without a constitutionally adequate justification. In so helding, we
do not assume a legislative role, but fulfill our judicial duty -- to enforce
the demands of the Constitution.

c

Our conclusion is that @ 441b's restriction of independent spending is
unconstitutional as applied to MCFL, for it infringes protected speech without a
compelling justification for such infringement. We [***48] acknowledge the
legitimacy of Congress' concern that organizations that amass great wealth in
the economic marketplace not gain unfair advantage in the political marketplace.

[**631) Regardless of whether that concern is adequate to support
application of @ 441b to commercial enterprises, a question not before us, that
justification does not extend uniformly to all corporations. Some corporations
have features more akin to voluntary political associations than business firms,
and therefore should not have to bear burdens on independent spending solely
because of their incorporated status..

In particular, MCFL has three features essential to our holding that it may
not constitutionally be bound by € 441b's [*264) restriction on independent
spending. First, it was formed for the express purpose of promoting political
ideas, and cannot engage in business activities. If political fundraising
events are expressly denominated as requests for contributions that will be used
for political purposes, including direct expenditures, these events cannot be
considered business activities. This ensures that political resources reflect
political support. Second, it has no shareholders [***49] or other perscnsg
affiliated so as to have a claim on its assets or earnings. This ensures that
persons connected with the organization will have no economic disincentive for
disassociating with it if they disagree with its political activity. nl3 Third,
MCFL was not established by a buginess corporation or a labor unjion, and it is
its policy not to accept contributions from such entities. This prevents such
corporations from serving as conduits for the type of direct spending that
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creates a threat to the political marketplace.

nl3 This restriction dces not deprive such organizations of "members"™ that
can be solicited for donations to a separate segregated fund that makes
contributions to candidates, a fund that, under our decision in National Right
to Work Committee, must be established by all corporations wishing to make such
candidate contributions. National Right to Work Committee requires that
"members” have either a "financial or organizational attachment® to the
corporation, 459 U.S., at 204 (emphasis added). Our decision today merely
states that a corporation that does not have persons affiliated financially must
fall outside @ 441b‘'s prohibiticn on direct expenditures if it also has the
other two characteristics possessed by MCFL that we discuss in text.

[***50)

It may be that the class of organizations affected by our holding today will
be small. That prospect, however, does not diminish the significance of the
rights at stake. Freedom of speech plays a fundamental role in a democracy; as
this Court has said, freedom of thought and speech "ie the matrix, the
indispensable condition, of nearly every other form of freedom." Palko v.
Connecticut, 302 U.S. 319, 327 (1937). Our pursuit of other governmental ends,
however, may tempt us to accept in small increments a loss that would [*265]
be unthinkable if inflicted all at once. For this reason, we must be as
vigilant against the modest diminution of speech as we are against its sweeping
restriction. Where at all possible, government must curtail speech only to the
degree necessary to meet the particular problem at hand, and must aveoid
infringing on speech that does not pose the danger that has prompted regulation.
In enacting the provision at issue in this case, Congress has chosen too blunt
an instrument for such a delicate task.

The judgment of the Court of Appeals is
Affirmed.
CONCURBY: O'CONNOR (In Part); REHNQUIST (In Part)

CONCUR: JUSTICE O'CONNOR, concurring [***51] in part and concurring in the
judgment.

I join Parts I, II, III-B, and III-C, and I concur in the Court's judgment
that @ 316 of the Federal Election Campaign Act (Act), 2 U. S. C. @ 441b, is
unconstitutional as applied to the conduct of appellee Massachusetts Citizens
for Life, Inc. (MCFL), at isgue in this case. I write separately, however,
because I am concerned that the Court's discussion of the Act's disclosure
requirements may be read as moving away from the teaching of Buckley v. Valeo,
424 U.S. 1 (1976); see ante, at 254-255. In Buckley, the Court was concerned
not only with the chilling effect of reporting and disclosure requirements on an
organization's contributors, 424 U.S., at 66-68, but also with the potential
burden of disclosure (**632]) requirements on a group's own speech. Id., at
74-82. The Buckley Court concluded that disclosure of a group's independent
campaign expenditures serves the important governmental interest of
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"[shedding] the light of publicity" on campaign financing, thereby helping
voters to evaluate the constituencies of those who seek federal office, 1ld., at
81, [*%*52] As a result, the burden of disclosing independent expenditures
generally is "a reasonable and minimally restrictive method of furthering First
Amendment values by opening the basic processes of cur federal election system
to public view.™ Id., at B2.

[*266) In my view, the significant burden on MCFL in this case ccmes not
from the disclosure requirements that it must satisfy, but from the additional
organizational restraints imposed upon it by the Act. As the Court has
described ante, at 253-255, engaging in campaign speech requires MCFL to assume
a more formalized organizaticnal form and significantly reduces or eliminates
the sources of funding for grcups such as MCFL with few or no "members." These
additional requirements do not further the Government's informational interest
in campaign disclosure, and, for the reasons given by the Court, cannot be
justified by any of the other interests identified by the Federal Election
Commission. Although the organizational and sclicitation restrictions are not
invariably an insurmountable burden on speech, see, e. g., FEC v. National Right
to Work Committee, 459 U.S. 197 (1982), [***53] in this case the Government
has failed to show that groups such as MCFL pose any danger that would justify
infringement of its core political expression. On that basis, I join in the
Court's judgment that @ 441b is unconstitutional as applied to MCFL.

DISSENTBY: REHNQUIST (In Part)

DISSENT: CHIEF JUSTICE REHNQUIST, with whom JUSTICE WHITE, JUSTICE BLACKMUN, and
JUSTICE STEVENS join, concurring in part and dissenting in part,

In FEC v. National Right to Work Committee, 459 U.S. 197, 209-210 (1982)
(NRWC), the Court unanimously endorsed the "legislative judgment that the
special characteristics of the corporate structure require particularly careful
regulation.” I continue to believe that this judgment, as reflected in 2 U. S.
C. @ 441b, is constitutionally sound and entitled to substantial deference, and
therefore dissent from the Court's decision to "second-quess a legislative
determination as to the need for prophylactic measures where corruption is the
evil feared.™ Id., at 210. Though I agree that the expenditures in this case
violated the terms of @ 441b, and accordingly join Part I and II of the Court's
opinion, I cannot accept the conclusion that [***54] the statutory provisions -
are unconstitutional [*267) as applied to appellee Massachusetts Citizens
for Life (MCFL). :

As the Court recognizes, the segregated fund requirements of @ 441b are
simply a contemporary chapter in the "long history of regulation of corporate
political activity.” Ante, at 256. See NRWC, supra, at 208-209; United States
v. Automobile Workers, 352 U.S. 567, 570-584 (1957). In approving this sort of
regulation, ourxr decisions have found at least two legitimate concerns arising
from corporate campaign spending. First, @ 441b and its predecessors were
enacted to rid the political process of the corruption and appearance of
corruption that accompany contributions to and expenditures for candidates from
corporate funds. See NRWC, supra, at 207-208; First National Bank of Boston v.
Bellotti, 435 U.S, 765, 788, n. 26 (1978); Automobile Workers, supra, at
570-575. Second, such regulation serves to protect the interests of individuals
who pay money into a corporation or union for purposes other than the support of
candidates for public office. See NRWC, supra, at 208; [***55] Pipefitters
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v. United [**633) States, 407 U.s. 385, 414-415 (1972); United States v.
CIo, 335 U.S. 106, 113 (1948). In light of the "special advantages that the
State confers on the corporate form," FEC v. National Conservative Political
Action Committee, 470 U.S. 480, 495 (1985) (NCPAC), we have considered these
dangers sufficient to justify restrictions on corporate political activity.
See also California Medical Assn. v. FEC, 453 U.s. 182, 201 (1981).

The Court, rejecting the "teachings of our earlier decisions," NRWC, supra,
at 210, and the judgment of Congress, nl confidently concludes that these
dangers are not [*268) present here. "Groups such as MCFL," the Court
assures us, do not pose "the potential for unfair deployment of wealth for
political purposes." Ante, at 259. Because MCFL was formed to disseminate
pelitical ideas, we are told, the money it spends -- at least in the form of
independent expenditures -- reflects the political ideas for which it stands
without the threat or appearance of corruption. Ante, at 258-260. [***56])
Nor does the Court find any need to protect the interests of contributors to
MCFL by requiring the establishment of a separate segregated fund for its
political expenditures. Individual contributors can simply withhold their
contributions if they disagree with the corporation's choices; those who
continue to give will be protected by requiring notice to them that their money
might be used for political purposes. Ante, at 261-262,

nl It is, of course, clear that Congress intended @ 441b to apply to
corporations like MCFL. The section makes it unlawful for "any corporaticn . .
. to make a contribution or expenditure in connection with" certain federal
elaections. 2 U. S. C. @ 441b(a) (emphasis added). Other provisions of the
statutory scheme make clear that corporations "without capital stock" are within
the regulatory sphere. See @ 441b{b)(4)(C). This is accordingly not a case of
statutory construction, but rather one in which the Court rejects the judgment
of Congress that such regulation is appropriate. Cf. United States v. CIO, 335
U.S. 106 (1948).

[***57]

I do not dispute that the threat from corporate political activity will vary
depending on the particular characteristics of a given corporation; it is
obvious that large and successful corporations with resources t¢ fund a
peolitical war chest constitute a more potent threat to the peclitical process
than less successful business corporations or nonprofit corporations. It may
also be that those supporting some nonbusiness cdrporations will identify with
the corporations’ political views more frequently than the average shareholder
of General Motors would support the political activities of that corporation.
These distinctions among corporations, however, are "distinctions in degree"”
that do not amount to "differences in kind." Buckley v. Valeo, 424 U.S. 1, 30
{(1976) (per curiam). Cf. NCPAC, supra, at 498-499, As such, they are more
properly drawn by the Legislature than by the Judiciary. See Buckley, supra, at
30. Congress expressed its judgment in @ 441b that the threat posed by corporate
political activity warrants a prophylactic measure applicable to all [*269]
groups that organize in the corporate form. [*#**x58]) Our previous cases have
expressed a reluctance to fine-tune such judgments; I would adhere to that
counsgel here. ’
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I would have thought the distinctions drawn by the Court today largely
foreclosed by our decision in NRWC, supra. We considered there the requirement
of @ 441b(b)(4)(C) that separate segregated funds solicit only from "members."
The corporation whose fund was at issue was not unlike MCFL =-- a nonprofit
corporation without capital stock, formed to educate the public on an issue of
perceived public significance. See NRWC, 459 U.S., at 199-200. We were asked to
adopt a broad definition of members because the solicitations inveclved "would
neither corrupt officials nor coerce members of the corporation holding minority
political views. . . ." Id., at 206. [**634) We had no difficulty concluding
that such an approach was unnecessary and that the judgment of Congress to
regulate corporate political activity was entitled to "considerable deference."
Id., at 209. Most significantly, we declined the invitation to modify the
statute to account for the characteristics of different corporations:

[***59] "While @ 441b restricts the solicitation of corporations and labor
.unions without great resources, as well as those more fortunately situated, we
accept Congress' judgment that it is the potential for such influence that
demands regulation. Nor will we second-guess a legislative determination as to
the need for prophylactic measures where corruption is the evil feared.” Id., at
210. We saw no reason why the governmental interest in preventing both actual
corruption and the appearance of corruption could not "be accomplished by
treating unions, corporations, and similar organizations differently from
individuals." Id., at 210-211.

The distinction between corporate and noncorporate activity was not
diminished in NCPAC, supra, where we found fatally overbroad the § 1,000
limitation in 26 U. S. C. @ 9012(f) on independent expenditures by "political
committees.” Our conclusion rested in part on the fact that @ 9012(f) regulated
[*270] not only corporations but rather "indiscriminately [lumped]} with
corporations any 'committee, association or organization.'"™ NCPAC, 470 U.S., at
500. NCPAC accordingly [***60] continued to recognize what had been, until
today, an acceptable distinction, grounded in the judgment of the political
branch, between political activity by corporate actors and that by organizations
not benefiting from "the corporate shield which the State [has] granted to
corporations as a form of quid pro gquo"™ for various regulations. Citizens
Against Rent Control v. Berkeley, 454 U.S. 290, 300 (1981) (REHNQUIST, J.,
concurring). n2

n2 Only once have we found unconstitutional a regulation that restricted only
corporate political activity. First National Bank of Boston v. Bellotti, 435
U.S. 765 (1978). As we noted in FEC v. Natiocnal Right to Work Committee, 459
U.s. 197, 210, n. 7 (1982), our decision in Bellotti did not consider the
validity of laws, like @ 441b, aimed at the threat of corruption in candidate
electiona. See Bellotti, supra, at 788, n. 26.

The Court explains the decisions in NRWC and [***6]1] NCPAC by reference
to another distinction found in our decisions =-- that between contributions and
independent expenditures. See Buckley, supra, at 19-23. This is admittedly a
distinction between the facts of NRWC and those of NCPAC, but it does not
warrant a different result in view of our longstanding approval of limitations
on corporate spending and of the type of regulation involved here. The
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distinction between contributions and independent expenditures is not a line
separating black from white. The statute here ~- though involving independent
expenditures -- is not nearly so drastic as the "wholesale restriction of
clearly protected conduct™ at issue in NCPAC, supra, at 501. It regulates
instead the form of otherwise unregulated spending. A separate segregated fund
formed by MCFL may use contributions it receives, without limit, on political
expenditures. n3 As the Court correctly [*271) notes, the regulation of @
441b is not without burdens, but it remains wholly different in character from
that which we condemned in NCPAC. In these circumstances, I would defer to the
congressional judgment that [***62) corporations are a distinct category with
respect to which this sort of regulation is constitutionally permissible. ndé

n3 Because the corporation itself may use its own treasury money to pay the
- fund's administrative costs and to scolicit contributions to the fund, 2 U. S. C.
@ 441b(b)(4), every dollar of those contributions is available for political

purposes.

nd4 The statutory scheme at issue in this case does not regquire us to consider
the validity of a direct and absolute limitation on independent expenditures by
corporations.

[**635] The basically legislative character of the Court's decision is
dramatically illustrated by its effort to carve out a constituticnal niche for
"[groups) such as MCFL." Ante, at 259. The three-part test gratuitously
announced in today's dicta, ante, at 263-264, adds to a well-defined prohibition
a vague and barely adumbrated exception certain to result in confusion and
costly litigation. If we sat as a council of revision to modify legislative
judgments, I would hesitate [***63] to join the Court's effort because of
this fact alcone. But we do not sit in that capacity; we are obliged to leave
the drawing of lines in cases such as this to Congress if those lines are within
constitutional bounds. Believing that the Act of Congress in guestion here
passes this test, I dissent from the Court's contrary conclusion.

JUSTICE WHITE, while joining THE CHIEF JUSTICE's opinion, .adheres to his
dissenting views expressed in Buckley v. Valeo, 424 U.S5. 1 (1976), First
National Bank v. Bellotti, 435 U.S. 765 (1978), and FEC v. National Conservative
Political Action Committee, 470 U.S. 480 (1985).



