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I~!:!:nl~ this bill. (2,441 

Proposing an am~ndment to the Constitution relative to 
contributions and expenditures intended to affect elections for 

Federal, State, and local office. (Introduced in the Senate) 

SJ 18 IS 

100th CONGRESS 

1st Session 

S.S.RES.18 

Proposing an amendment to the Constitution relative to contn'butions and expenditures intended to affect 
elections for Federal, State, and low office. 

IN THE SENATE OF THE UNITED STATES 

JaOllBry 17 Qegislati\'e day, JANUARY 10), 1995 

~ Mr. HOLLINGS (for himself:. Mr. SPECTER, MIs. KASSEBAUM, Mr. CAMPBELL. and Mr. EXON) 
introduced the following joint resolution; 'Which was read twice and referred to the Committee on the 
Judici8I)' 

JOINT RESOLUTION 

Proposing an amendment to the Constitution relative to contn"butions and expenditures intended to afF~ 
elections for Federal, Stllte, and locw office. 

Resolved bJl the Senace and House of Representatives of the United SImes of Amfffi~a in Congre.ss 
assemhled (two-rhi7d.s of eDCh House concurring therein), 

SECTION 1. CONTRIBUTIONS AND EXPENDITURES IN FEDERAL 
ELECTIONS. 
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The following erticle is proposed as an amendment to the Constiwtion of the United States, to be 
valid only ifratitied by the legislatures otthree·founhs oflhe several States within se\'en years after 
the date of final passag~ of this joint resolution: 

'Article-

· SECtlON. 1, Congress sball have power to set reasonable limits on expenditures made in support 
of or in opposition to the nomination or election of any person to Federal office. 

· SECTION. 2. Each State shall have power to set rcuonable limits on e)£penditure.s made in 
support of or in opposition to the nomins.tioD Dr election of any person to State office. 

· SECTION. 3. Each local government of general jurisdiction shall have power to set reasonable 
limits on ~pendjtures made in support of or in opposition to the nomination or election of any 
person to office in that government No State shall have power to limit the power established by 
this section. 

· SECTION. 4. Congress shall have power to implement and enforce this article by appropriate 
legislation.'. 

't'IlZS SI:UIL"B 'nU8~ QQ !PO 
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Proposing an amendment to the Constitution to permit the 
Congress to limit contributions and expenditures in elections for 

Federal office. (Introduced in the Senate) 

S1 47 IS 

l04th CONGRESS 

2d Session 

S. J. RES. 47 

Proposing an amendment to lhe Constitution to permit the Congress to limit contnbutions and 
expenditures in elections for FederaJ oftite. 

IN THE SENATE OF THE UNITED STATES 

January Z5, 1996 

Mr. BRADLEY introduced the following joint resolutiDn; which was read twice and referred to the 
Committee on the Iudiciaty 

JOINT RESOLUTION 

Proposing an amendmenr to the Constitution to permit the Congress to limit contributions IQd 
expenditures in elections for Federal office. 

Resolwtd hy the Senate and House of Representatiws of the United Slates of AmeriCQ in Congress 
assembled (two-rhi,ds of each House concurring therein), That the following arti~e is proposed as 
an amendment to the Constitutioll of the United States. whit:h shall be valid to all intents and 
pwposes as part of the Constitution when ratified by the legislatures ofthcee~fourths of the several 
States within Seven years nom the date of its submission by the Congress: 

'Article-

J 

Ot? • ...,...... I' 
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. SECTION 1. The Congress shaD have the power to set limiu On expenditures made by. in wppon 
of, or in opposition to the nomination or election of any person to Federal office . 

. SECTION 2. The Congress shall have the power to set limits on contributions by individuals or 
entities by, in suppon ot: or in opposition to the nomination or elec;:tion of any person to Federal 
office . 

• SECTION J. The Congress shall have the power to enforce, by appropriate legislation, the 
provisiona of this article.'. 

2 
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Proposing a~ amendment to the Constitution of the United States 
relating toj' contributions and expenditures intended to affect 

i elections. (Introduced in the Senate) 

S148 IS 

l04th CONGRESS 

2d Session 

S • .T.RES.41 

Proposing an amendment to the Constitution of the United States relating to contributions and 
expenditures intended to affect elettions. 

IN THE SENATE OF THE UNITED STATES 

January 16, 1996 

Mr. SPECTER (for himself and Mr. HOLLINGS) introduced the following joint resolution; which was 
read twice and referred to the Committee on the JudicilU)' 

JOlNT .RESOLUTION 

Proposing an amendment to the Constitution of the United States relating to contributions IUld 
expenditures intended to affe£:t elections. 

Resolved by the Senale and House oj Representatives of the U"ited States of America in Congress 
assemhled (two-Ihirr/s of each House ca1/cumng therein). That the following article is proposed as 
an amendment to the COQstitution of the United States, to be valid only ifratified by the 
legislatures of three-fourths of the several States within seven years after the date offinal passage 
of this joint resolution: 

'Article-

nn. __ • •. 
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• SECTION 1. Congress shall have power to set reasonable limits on campaign expenditures by. in 
support of; or in opposition to, any candidate m any primary or other election for Federal office. 

· SECTION 2. The States shall have power to set reasol\llble limits on campaign cqx:nditures by. in 
support of, or in opposition to, any candidate in any primary or other election for State or local 
office. 

• SECTION 3. Congress shall have po-er to implement and enforce this article by appropriate 
legislation. '. 

2 
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l!ru!lml~ this bill. (1,488 

Proposing an amendment to the Constitution of the U oited States 
to permit the Congress to limit expenditures in elections for 

Federal office. (Introduced in the House) 

ID97IH 

l04lh CONGRESS 

J8t Session 

B. J.RES.. 91 

Proposing an amendment to the Constitution of the United States to permit the Congress to limit 
expenditures in elections for Federal office. 

IN THE BOUSE OF REPRESENTATIVES 

JUDe 22, 1995 

Mr. DlNGEU introduced·the foJlowingjoint resolution; which was referred to the Committee on the 
Iudiciary 

JOINT RESOLUTION 

Proposing an amendment to the Constitution of the United States to permit the Congress to limit 
expenditures in elections for Federal office. 

ResoJwd by the SeTIQte and House of RepresenlDliYes of lhe UnUed States of America in Cmagress 
assembled, (cwo-thirds of each Howe cOlICIJrrlng therein). That the f'oUowing article is proposed 
as an amendment to the Constitution of the United States, which shall be valid to all"intents and 
purposes as part ofrhe Constitution when ratified by the Jegislaturell ofthree·founlu of the several 
States within seven years after the date or its submission (or ratification: 

'Article -

1 
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. The Congress shall have authority to limit expenditures in elections for Federal office. '. 

2 



COM!I1UNICATIONR W()HI<EHS ". BECK 

Syllabu~ 

COMMUNICATIONS WORKERS OF AMERICA ET AL. II, 

BECK ETAL, 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS' FOR 
THE FOURTH CIRCUIT 

. No. 86-63i, ArltUed,Januar~ 11, 1~AA.-J)ecided June 29.19RR 

Section.R(a)(3) of thp National Lahor Relation8 Act (NLRA) permits an 
employer amI Rupion to enter into an agJ'eementrequirin~ all employee~ 
in the hnrg-aining unit to pay IInion ch,p'~ as a condition of ~ont'inlled 
empl!lyment, whether or not the employees become union membe~. 
Petitioner Communication~ Worlters of America'(CWA) entered into a 
collective-bargaining agreement that contains a union-security clause 
IInder whirh All represented employees. who do not become union mem
bers must pay the union "agency fees" in amounts equRI to the dues paid 

,hy union memhe~" Respondenl~, bargaining-uni't employees who chose 
, not to herl)me union membe~, flhiel thiRsuit ill Feeleral District C(Jlirt, 
~hallpngillg CW A 's use of their agency fees for purposes other than col
lertive Iim'gaining, cont.rart administration, or grievance' adjustment 
thel'einHfte" "collective-bargaining" activities), They alleged that ex
penditure of their fee:" on activities sur.h 'i,s orlZRnizin~ the employees of 
olh('r ('rn)Jlny~rs, lobbying for labor legislation, and participating in 
social, rharitnhle, anel political events violated CWA's duty of fair rt'!Jrt'- , 

s';nt.ntitm, § R(a)(:I), and the Fil1't. Amenclment. The rourt cOlicluded 
that CWA's ,collection amI (li~h\ll1'ement ,of agency fees for purpo~e9 
"U1I'r t.h:1Il cf)lIpctive-barliaining activities \,'iohttecl the assl)ciatif)nal and 
rre" ~I'('.'ch' l'ilZht~ ,;f ohj{'c(ing' nonmembe,1'. aiul granted injunrtive 
r{'lief and nli "i'del' for r('imh\lr~emi'rit of, pxces~ fees. The Court of 
A)lI'll'nls, r,'pferring to rl'st, its judgm{'nt on a wound other than the 
Constitution. ultimately conclnde,1, i,,'e,~ 0/;11, that the collection of nf)n
m"mhl'r~' fl!Ps fOl' plll'fJ()~eS unrelated to collective bargaining violated 
CW A 's duty flf fnil' repre,entation, . 

[-{rid: 
L ThE' rOllrt~ hl!low prop"rly "xerci~p(ljuris(liction over re~pondent" 

claims lhat ('~artions of agency fees h"ynnd tho,I', neces,ary to finance 
cIJllert.ivl'-hnrgaining a('t h'it i,,~ \·inl.ati>(1 t hI' .ilHlicially created,duty of fair 
""prps!'nt ali,on and rpspondpnt~' First Am('ndment rights. Although 
\.he Nntional Labnr R('lntinn, Roarr!<Roar!l) had primary juri~diction 
l)Ver responr!en\'R' § g(a)(!\) r1i,im, rf. SOli lJipfTil Bllilrl.;".q TlTrrl.eRCOIlllf;/, 
\'. r.n,'"""', !lli!! IT. R. 2~(l, the cQurts helow were not precluded from 
deriding the meriL~ Qf that claim insofnr liS sllrh a deci~ion wa~ nece~sary 
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Syllabus' 
" ,4117 l1, s, 

t? t.h" IliRpnAition of reRJlomll!llts' du!. _ : ' , ',' 
F "drral ~ollrtA may reRolve unfair lab~rOf fll1r~reprf'~en,tat\On rhallengl'. 
as ~ollat~rnl iRAueR in suitR brougbt IInd"rJl,rn~tlce (IUestlon. that emerge 
ReRponllentR did not attempt to circlII '~~'hp.pendent federnl remedies, 
t ion hy caRting their RtntutorY I " nv~n, I' ,Bnard's primary juri.llic. ' 
repreRentation. J IIRtpncl th~ I~~:~~ ;R a vlOla~l~n of CWA's duty of fair 
aroAe herauRe C:W A and' itA -rn JI't;,~~: ~f I"'rlrlrn~ the Acope of§ Il(a)(:n 
th"mRelveA on the ground that tlh 't tel locnl IIn.IOIlA Rought to rlefenrl , 

" I' A a ute nllthol'lZeA the t f" secunly agreeml'nt ill iA'llo P 742 ~4' • , ype 0 muon-, ' '.,~, p. -( 4, 
2 .. 8"rtlOn Il(n)(:l) rIOl'R nnt I'ern,it, a IInion' nv " 

. paYI11J;!· nonmpmhf>I' 1'I11I'IOV"f'A t., cI f' ' ~r th", Oh.tectlOnR, of durR' 
, nrtivil,ieR um'elated In rnll~~ti';p ~ eXJl~n, IInrl~ collectl'rl from them on 

, (n) Thl' deciRinn in JI;rrrhitli~f~a:g~l\Ing nc!~vitie.. 1'". 741-ifl2. 
§2, Eleventh of t.h" Railwav Lnb~r A~:t~~fi 1I1l1 U~ R 740-holding thnt 
over the objertionA of non~pmb t ,A) rloeR not permit a IIIlion, 

. , eN!, 0 eXPl'ncl aupncy ~eeR' ' I',' I CnUgeR-18 rontrollinJ;! for § Il( )(:1) I § " .. on po I ICR 
re8pects idl'ntical. Ti,eir ~ear~y "1 a~l .. ti Eleventh.nre in all material 
in both Congre~~ nut.horized co~, ::,~n Ica ~n-':'llage rpflects thp fart that 
e8Rnry to en8ure thaI IhoA" wh ! "ory ~lnlOnr8m only to the pxlent nec
ute tn I.heir r08t. \1111":(" CO ,nJoy 11~IOn-n"gotiatecl heneflt~ cont"ill. 

,~, ongre88 In I'll) t I ' 
Eleventh on § H(a)(:!) which it h' .;"~.. ..,' expr"AR y ,modeled § 2, 
H I ' , a" au"ed to the NT RA b th nM. eJ' Act onlv foul' VeaN! ea r ' , ,Y, e Taft-
inl!' 10 railroad I~hor t.h~ '~~~e rr ~e~, a~J e~l:hMized that it waR P.)I;ll'nll-. 
were containecl in the Taft H' rtl!'l nAn "rlvllegeA o~ the union 8hop that 
b' ' ' ,.- n 'I'yrt. Pp. i44-747 . 
( ) RectlOn 8(n)(1I) wnR intenderl t ' . 

unioniRm that had !leveloll!'rllll! I .. I ,0 .. coITec!. nbuRe8 of compul~ol'v 
• ' , I I'r C ose" shOll" a . 

Rnml' tIme to rerluim Ih"OII h ' weementR fln,l, at thp. , ,'. g unlOn-Recuritv I h' 
emplOYE'eR pay t.heir .hare of thl' '0' , c nuseR, t nt nonmemher 
Ihl'Ollgh collective hm-gnining, 1~ At of henefit8 8ecurecl h.v the union' 
I!'I'E'Rs'later amelllimr.nt of thr RI A e";,.same COnrel'n8 prom pled enn
t.1It·,'. nnrllnnguaJ;!e or § Hln )Ia) nnr~ § 2 F~ten the parnllel P~I~P08P, "trllr
II1tp l'preted in the' Aanle m ,'0" eventh, hoth prOV,"IIJt18 mUAt. hI' , ., ,nnn",r. nil' th .,' , 
wnllirl Aupport. n contl'AI,}, cnnclusion . e. ~ORt com"elllng evirlenl'e 
'''rh eviclp.ncp herl' PI)' 7A- ~;'A ,anrl Jletr!J()ne~R have nnt 'IJI'offer('cI . .. . '.I-'.'-t 

Ie) Petitioners c'laim thaI th . ~'. ' 
nnd NLRA 8houl<l h~ rea I '1';'" e unllll~l-R~rur.lty proviRion8 of t.heRLA 

· " .,' Illerent y rn huht f tI I'f' . 
"nHlIlism in t.he r"'"llnted I'n I I' ~ .... 0 Ie ( I lerent hl.torY of 

· ",. , 'liS ,rleR-thal IS th t I't' ., 
I",,'mism in I he rn,'lwnv' I I .. , ' e ,rar I Ion of volllntnl'Y , IIlr liS ,I'y Ilrior I tI I!lfi ' '.. 
H LA 111111 thp hi.torv of ooml1l118 . , .?' '.~ . 11 n",pllIlmellt of t.he . 
t '. ". III Y 1111IOl1lRm In NLRA 'I t cI . .I'IpR 1"'101' In 1!l1; -PpII'tl'n ' -I'l'gu n p rndllR-· . '., np,'8 contpn,1 that h . 
Qllll'llll{ thl' Pll\'l11ent of uni~orm I' ecnU8e aweement.8 I'E'-, . r lIp~ wprp not mno, tl .~ 
(o"J;!r .. s~ ~ought to rpnieclv in I h T f . 1Jl: II> ~perh'C ahuAeR 

I 'hl . "e, n t-Hnrtll'v Art § H( )(3)' p OURI Y he rearl to prnhihit th ' II' ".'. a. canllot ' 
, ,I' co ('cho,nof f('l's m eXCPRS of tho~e 

. 'j 
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nece~Rnry to cover the cORt~ of ~~liective bargaining. ThiR ArJ.,"I,ment i~ 
utlpersuaRive because the legi~lative history of § 8(aWI)~how~ that Con: 
gre~s was concerned with' numerous and systemic abuReR of the closed 
~hop and therefore resolved to ban the closed shop altoget her: to the 
extent it pennitted union;security agreements ,at all. Congress WM' 

guided-as it waR in its Inter amendment of the RLA-b>' the principle 
that those enjoying the henefitR of union representation sholllli cont.rib
ute their fair Rhare~o the expense of securing those bCllefitR~ More· 
over. it iR clear that Conj!rPRR understood its nctionR in 1!I4i oml 1 !l!i\ to 
hnveplncecl the respecth'e regulated industries on an equal fnnting inso, 
far aR complll.nry uninniRm was concemeel. Pp. 754-7!jH. ' 

(d) The fnrt thntin thE' Taft-Hartley Act CongJ'esR exprl's~iy con~itl, 
ered "roposal~ regulatillj! union finances but ultimately "Incell only 'a few 
limitations on the collel'lion al1ll use of dues al1l1 fees. and otherwiRe leff 
unions free to arrarige their flnnncial affairs as they saw fit, is r:rol 8Um

cient to compel Ii broarler construction of § 8(a)(3) than that accorde,rI § 2, 
Eleventh in SII'f'et.The legislative history of § 8(a)(3) shows that Con~ 
gress was concerri~d with the due!! and rights of union memtwrR,IIot the' 
agency fees and right" of nonme'mbers, The absence, ill ,"ell legi.lath'" 
history, of congres~i9nal concern for the rights of nonmember.: is consist
ent with the view that Congre~sunderstdod § 8(a)(3Ho affl)i'rl nonmem
bers adequatp protection by authorizing the collection of ollly those fee~ 
necessary to finance colieCti\'('-bargnining activities. ' Nor is there nny 
merit tn the contention that, heca:ti~e unions had previousl~' lI"erl ml'm
heN!' IlueR for a variety (If purposes in addition to collel'tivl" hnrl!'ainill.lt. 
agreements, Congres·,.' silence in 1!l47 as to the use~ to which I111inll8' 
coulrl pllt nonme~ben.' fees should be understood as nn nrqiliescence ill 
slIch ui1ion prncticp.R. Pp. i56-761. 

(1') Slrrrl cannot he lli81-inguiRherl on the theol1' that the riin"t.nl('-
, tion of § 2, Eleventh wa~ merely expedient to nvoirl the c(inRtitutiOlml 
QUI'~tion-ns to t.he use of fees for political call~e~ thnt,ioJ1nH'mhl"r~ flml 
ohjl'ctinnahlp-that ot.her\vise woulll have'been raised bl'rn\l~(, thl' HLA 
(unlille the N L RA) pre-E'mpt" ~tate Inw~ banning union-spf'I"'ity nJ;!"'!C
mellt~ al1ll, thusnonmembf'r fees were compelll'd hy "/!'lv"ni'"l'lllnl 
nclinn." E\,l'n.ns~uming that the exercise of rights pl'rmitterl. though 

, not cOInpl'lI('d, by, § Il(n)(:l) <IoeA not involve ~tnle actinn. allli that the 
NLRA 1111<1 RLA the"~fOl'e, lliffer in SlIch reRpect, lle\'l'rtlll'le~~ the ah
Rence' nf nny constitutional concents in thi~ CRse would not '",m'rAIII I'ead-' 
ing the nearly identicallangllngenf § 8(a)(3) anrl § 2. Elevelll h rliffprentl.\', 
PI'; 7Hl-762" 

SOO F. 211 12RO, affinnerl. 

" .. '-' ' ..... 
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Opinion of the Court 
4Ri U. 8. ' 

RRF.NNAN .• r.. delivl'red the opinion of h .. 
c .. r .. all!1 WIIITF. M MISIIAI r rI R t I' Court. III which RF.IINQlIIST . 
and II ofwhirh RI:ACKM;'N 0':;" an .TF.VF.N!'l .. I.J .. joinpd. an!1 inrart~ i . 
MI' . \.ONNOR. and RCAI IA J I " I "N .... fIIerl an opinion concurrin . ' .' . : .• .Jollie!. BLACK-
O'CONNOR anrl SCALIA J I .. ; III Ilart. ~nd dIR~(>l1tlllg in /lart, in whkh . 
part in the con~irl~rati~n' ~~'j:;;~~o;1 ~;~tth' Ii, ifi~. KF.NNEDY, J .• took no 

e ('a~e. 

Lr.r7irence Gold argued th . . 
on the briefs were Thoma~ ~~use fo~ petitioners. With him 
Ge01:qe KII1~rmalln. ' . " .... Ada.l.r, Jame.~ Coppess, and 

. Edwin Vieira. Jr arm d th 
W' h . .." ",)1' e cause for d 

It hIm on the brIef was Hugh L. Reilly. of< . respon ents. 

.TUR~ICF. BRENNAN delivered the opinion of the COUlt 
Section 8(a)(3) of the N t' I J.. . 

(NLRA) 49 Stat 452 a lona .. abor Relations Act of 1935 
. •. ." .• as amended 2!l USC § ]1:8( , 

permIts an em plover and an I . ." ......;) a)(3), 
ative to enter' int.,·) an exc USlve hargammgJ'elJresent_ . 

agreement requ" II . the bargaining unit to' .' .rrrng a employees rn 
fees as a condition of c~:~ per;orhcuJlIon dues and initiation, 
the employee!'l otherw' rnu.e.'h· employment, whether or not 
l ' .' lSI' WIS to becom . 

orJay we must decide wheth .' . e; UllIon members. 
union, OVer the obiections rlth1s pro~lslon also permits a ' 
ployees. to expend 'funds ~ 0 r ues-payrng ?~n~ember em
to, collective bargaining c~n~~lIected O~l ~ctrvl.tles unrelated 
ance aojuRtment, 'and if R' act admllllRtratlon. 0)- griev-, 
late the union'~ dut'y , f f:'?' whether such expenditures vio-

• 0 arr repre t f ' 
employees' First Amend~ent righ;:~ a IOn or the objecting 

• nf/l'id M. 8illlel'/IIoll filed a hl·jef for t ' '. 
Lnbor and COlJgre~s of Industr'al 0 . . hI' American Fedel'Rtion of 
rever~aL " I, ' rganrzatrnns as,lIm/clI..q ('111';111' urging 

Rrief.. of IImici rlll'illp ttl" m .' , 
LE'gal Foundntion hy .Iemhf"l ~/~manfe Were flied for the Landmark . 
Pariflr Legal FOlll1d;tion Pt III 'by I 1111( Mllrk .J, ,BI'"dl'PIlf'ier; for the, 
CIl,qO; nnd for Renatol' .Jes~e H~I~~ ~O~;a~d ~l ZIIml-1I'/1II nnd AII.f/1olI.!/ T. ' 
''''' . .Jr,. and Rnh~I'I A. \'-nloi.q . Y ,'OIIIII.q A, FilM', W. W. TIlII--

~"lirilflr GrllPm' Fl'ipd. n~nlill" co ,-. ,,' , 
C I , '" ',I "" Irl 1/1' GPIIP~II' " h N ' .(llIIe, an! Lllldll ~hp.r iiI rI h' f', ,', ,,0 ell, 01'1011.' , ,. e II rle .01' th U '1 rI co • 

. ' I' nre "tales a~ IImiclI.q cu.r;lle. 
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7~5 Opinion of the Court 

il 
In accordance with §9 of,:the NLRA, 49 Slat. 453. as 

amen<~ed, 29U. S. C, § 159; ~ majority of the employees of 
American Telephone and Telegraph Compariy and several of ' 
its subsidiaries selected petitioner Communications Workers 
of America (CWA) as their exclusive bargaining represent
ative. As such, the union is empowered to bargain coHec-

. tively with' the employer on· behalf of all e!'TIployees in the 
bargaining unit over wages/hours, and other terms and con
ditions of employment, § 9(a); 29 U. S.C. §l59(a), and it 
accordingly enjoYR "broad liuthority .. , in the negotiation 
and administration of [the]: collective bargaining contract." 
Humphrey v. Moore, 375 ul S. 335, 342 (1964). This broad 
authority, however, is tempei'~d by the union's "statutory ob
ligation to serve theinterests'of all members without hORtiI
ity or discrimination toward any," Vaca v. SipeR, 386 U. S. 
171. 177 (1967),a duty that·extendsnot only to the n('gotia
tion of the collective-bargaining agreement itself but also to 
the subsequent enforcemenfofthat agreement; including the 
administration of any grievance procedure the agreement 
may establish, Ibid. CWA chartered sevel'allocal unions, 
copetitioners in this case, to assist it in discharging these 
statutory duties,· In addition, a.t least in part to help defl'a~' 
the considerable cosl.'! it incurs in perfqrming these taRks. 
CW A negotiated a union-security clause in the, collective
bargaining agreement under which all represented employ
eeR, including those who do not wish to become lInion mem
berS. mURt pay the union "agency fees" in "amoU11ts equal to 
the periodic dues" paid by union members. Plaintiffs' Com
plaint 1111 and Plaintiffs'Exhibit A-I, 1 Record. Under the 
clallse, failure to tender the'required fee may be grounds for 
discharge_ . " ' , ' 

In June. 1976. respondents, 20 employees who chose not to . 
become union members, initiated this l3uit chall('nging CW A's 
use of their agency fees for purposes other than collective 
bargaining. contract admii1is~ration, or. grievance adjustment 

" 
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i~:i~~~~after "c~lIect ive-hllrgaining" o~ "repreRentational" ac-
, ,.\!. Speclfic:tlly, ,·espondent.s alleged 'that the un' , 

expen< Iture of thell' fees f .' . ' , ' Ion II 

employeeR of other empio;:I':c I,~~~e~ such as organizing the 
and plllticipating in social' ch~"'itabtmg f~r I~b?r legislation, 
olated pet.itioners' duty if:" e, anf ,Pohtlcal event!! vi
NLRA the l"irRt A ' . ~ all representatlOn,,~ 8(a)(3) of the 
. '.' , men< ment, and various common-law lid 

crary duties. ' In addition to declaratory , r f u
sought an injunction barr' . . . ' I e Ie , respondentR 
above th "lIlg petItIOners from exacting fees 

ose necessary to finance II t' b' 
ties, as well as damages for the I):~t ecl:ve

t
-. argaining activi

fees. ' , ,CQ ec lOll of such excess 

d· Tbhe District Court cohclll(ie~) that the union'R collect' . ) 
IS ursement of a l' • Ion ane 

· .' gency l~es for purposes other than b . 
IIlg umt repref'1entation violated h' " ,argall1-
speech riO'hts of b' t' t e assoclatronal and f"ee 
• . ';' 0 3ec mg nonmembers 'nd th l' ' 
.JOIned their future col/ection 468 F S' a ere lore en
Applyin "I '. upI'. 9:J (Mel 1979) 

Dist~ict gC~IU~te:~n:~~~~~n;~I~~it~~: evi~)entiary s~and~rd, th~ 
that mOl'e than 21'" f' ',t f d umon, had fmled t.o show 

< '((> 0 I R un R were eXT d I . ' 
bargainin lT matterR A t r' len ef on collectJve-

, ,., < • • pp. 0 pt. for Cert 1I!l 'f' h 
ordel'ed J'eimhursement of all" 'Ii . . a·e cour,t 

. I" < excess ees l'es)JOndel t h I pal( SlIlce.J anum'Y I !l76 an I r. t I' '.' ) S II( 
I'ecordkeeping sy~te~ t' r (II ec ef the limon to inGtitute a 
· .' " 0 segregate accountR fol' r t 

tIonal and nOllcolJective-b " . . . . . . epresen a-
108a-lOHa. argall1l1lg actIVItIes. Id., at 125a, 

A divided IJanel of the lJ 't I 8 ' " 
t.hl' Fourth Circuit agreedn~he~ '.tates COUlt of Appeals for 
claim fOl' relief under the F' ; Alespondentsstated a valid 
to rest its judtTment 0' n a ''''rlI'R I' rtnhcndrnent, hut, preferring 

. ", " OUllf (I el' than th C . . ' concluded that the' c II 't' f ' < ,e ,onstItutJon" 
<, 0 ec Ion 0 nonmemb .' l' 

poses unrelnted to 'II' . ~ el f'1 lees for pur-
776 F'. 2d IIH7 (WH5)~0 ;r.tIv.e bargmmng .violat~d. ~8(a)(3). 

, lenged, the majority note~r~~i :;:et~l~ 717c~fi~ actl~'lties c~al- . 
of a "deal' alJd convincing" st:mda;.rJ ~~,rpl;o /lU,rt ~ adoptIon_ 
hut found t h t f,' , ,0 w<!s Improper 

• ' ,:t or ~el'tall1 categ<lI'ies of expenditures, such 

." .-~- "." -"-"~~-~-. -- -_ ... 
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as lobbying, organizing employees in other companies. and 
funding various community services, the error was hannless 
inasmuch as the activities were indisputably unrelated to 
bargaining unit representation. The majority remanded the 
case for reconsideration of the remaining expenditures, 
which the union claimed were made in connection with valid 
collective-bargaining activities. Chief Judge Winter dis
sented. Id.,at 1214.1 He concluded that §8(a)(3) authorized 
exaction of fees in amounts equivalent to full union dues, in

, eluding fees expended' on nonrepresentational activities, and 
that the negotiation and enforcement of agreement.~ pennit-
'ting such exactions was private conduct incapable of violating 
the constitutional rights of objecting nonmembers. 

,On rehearing, theenbanc court vacated the panel opinion 
and by a 6-to-4 vote again affinned in part, reversed in part, 

, and remanded for further proceedings. 800 F. 2d 1280 (1986). 
The court explained in a brief per curiam opinion that five 

, of the six majority judges believed there was federal jurisdic
, tion over both the § 8(a)(3) and the duty-of-fair-representation 

claims, and that respondents were entitle(l to judgmimt on 
both. Judge ,Murnaghan, casting the deciding vote, con-

: cluded that the',court had jurisdiction over only the duty-or
fair-representation claim; although he believed that ~ 8(a) 
(3) pennits union-security clauses requiring payment of full 
union dues, he concluded that the collection of such fees from 
nonmemberR to fina~ce,activities unrelated to collective bar
gaining violates the union's duty of fair representation. All 
six of these judges agreed with the panel's resolution of the 
specific allocations issue and accordingly remanded theac
tion. Chief Judge Winter, joined by three others, again dis
sented for the reasons set out in his earlier panel dissent. 

The decision below, directly conflictli, with that of the 
United,States Court of Appeals for the Second Circuit. See 
Price v. Auto Workers; 795 F. 2d 1128 (1!186). ' We wanted 
certiorari to resolve' the important question concerning' the 
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validity of such agreements, 4R2 U S' 904 (19°7) '1 
affirm. . ' .. .0, ant now 

II 
.' At the outset. we address hr'en th . . . . 

tion that divided the Court ~;f A~' ;1 ,e JUrIsdICtIOnal ql1el'l- . 
relief on three separate federa{ ~~~;;'R' ~:~p~~dentH s~)Ught 
fees beyond thol'le necessar to fi' . . c. e exactIOn of 
?ct~v!t.iel'l violates § 8(a)C3); Ythat :~~e colle~tJve-~argaining 
JudICially created duty of fair . ex~ctlOns VIolate the 
exactions violate responden~s' ;~p~elentatlOn; an(~ that such 
think it clear that the court..~ ber

s ~endment rl'!hts. We 
diction over the latter t I ?W ploperly exercIsed juris-
Labor Rel~ti(Jns' Board (N~~~ aJm~, b~t that. t?e National 
diction over I'espondents' §'8( )(03

r
) lo~r) had prImary juris-

IS' .. a, c arm. ' 
U ~ 2~~(DI~;'~o) Building Tradr.~ Council v.' Grtnllon 359 

• ". :1.,):1 , we held that "I w lh t' .' .' ,.. 
subject. to ~ 7 or ~ 8 orthe [NLRA ~n a,n ac IVlty IS arguably 
federa.l CIl1/.rtl! must defer to th - I, fh~ !States 011 well all the 
~Boardj if the danger' of state i~t:;~e~slve co~pete~ce of the 
ICy is to be avelteli. .. ld t 241:' ence. WIth national pol-
I ..' ., a .)(emphasls added) A' 

P e recitatIOn of respondents' § B( )(3) I,' .. slm-
falh'! sfjuarelv within the 'p' ri'm~l""~'. cl.!IJ~ reveals that ,it 
r I . .' .f JUrlS( IctlOn of the I) d' 
. espoll( ents contend that, by collectin a I . . )oar . 

. for nonrepresentational purpOSe!! th g, ~( u~lI1g agency fees 
t.he express terms of § R(a)(3) . ~v .e umon as contravened ,. 
provides a Iimit.ed autilOrizati~n i)I~~:h;esPI(:n(~~ntR afrgue, 
thORP fep!! IH'cpssar t Ii. ~ , co ec Ion 0 only 
tirfl '/'II"r" 1 y 0

1 
IHlIlce collpctlye-hm'gnining activi-

. . " ,- enn 1)(' 110 (otlbt th . ~ • tI 
fee-co!leeting nctivity i!! "Rtlbj'ect ~,:~, (~r;.i . lat th(i challenged . 
. While the five-judge pluralit of th . , 

not explain the h;sis of its J'\lrl:~I' t' e en hanc court· dicl 
" ' . "." ",( 1(' JOnal holding th I 

maJonty concluded that becaU!le.coUlis havf" '.' ·1'. . epane 
challenges to union-R' " . ,.IUlIS( Ictum.over 
Eleveni.h of the Hnih~:~u~I;~(l~I~u.~e(~~~I~)otiate,c1 uncler § 2, 
U. S. C. § 152, Eleventh whi('h ~ . ' . (;4 St~t. 12~8, 45 
identical to § H(a)(a) ther' t. bls 

111 al~ matenal respects 
. '. ,e mUR e a parrty of federal juris-

, 
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diction over' ~ 8(a)(3) claims. Unlike the NLRA, hO'Yever •. 
the RLA establishes no agency charged with administering 
its provisions, andinRtead leavesit to the courts, to determine 
the validity of activities challenged under the Act.' The -pri
mary jurisdiction of the NLRB, therefore, l'Hrinot be dimin
ished by analogies to the RLA, for in this regard the two 
labor statutes do not parallel one another. The Court of Ap
peals erred, then, tothe extent that it concluded it possessed 
jurisdiction to pass directly on respondents' § 8(a)(3) claim. 

The court was not precluded, however, from deciding the 
merits of this claim insofar as such a decision was necessary 
to the disposition of respondents' duty-of-fair-representation 
challenge. Federal courts may resolve unfair labor practice 
questions that "emerge' as collateral issues in suits brought 
under independent federal remedies," Connell Com~tr/l.cfion 
Co. v. Pl~l1nbers, 421 U. S, 616, 626 (1975), and one such . . 

remedy over which federal jurisdiction is well settled is the 
judicially implied duty oHair representation. v"(lea v. SipPII, 
386 U. S. 171 (1967). This jurisdiction to a~ljudicate fair
representation claims -encompasses challel)ges lev('led not 
only at a union's.contract administration and enforcement ef" 
forts, id., at 176-188, but at its negotiation activities as \\·ell . 

, Pord Motor Co. v. Huffman, 345 U. S.330(1953). Employ
ees, _of COlwse, may not,circumvent the primary jurisdidion 
of theNLRB simply by casting statutory claims aR violations 
of the union's duty of fair' reprellentatioll. Respondenls, 
however, have done no Ruch thing here; rathel', t1)(~y f.laim 
that the union failed to represent their intereflts fairly and 
without hostility by negotiating and enfordllg an agreement 
that allows the exaction of funds for p"rp')f1es that do not 
serve their interests arid in some cases ar{' contrary to their 
personal oeliefs. The necessity of deci(lingthe scope of 
§ 8(a)(3) arises because pefitionel's seek to defend themflelves 
on the ground that the statute authorizes precisely this type 
of agreement; Under these circumstances, the Court of Ap-

. ~". , . . - '. . 
<'- ,.,: .... ,., -" ~ ;., :": "'-:<:'::'0/ ':·.~rz·~:~~:.r>':~-~";.,· ~_ "':'-' ';_S:r';:~i";i1~~~s~~~.=:i·:·· .,'~:-' 
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peals ha(j juris(ji('tion to decide the § 8(a)(3) t··...1 by d' d . ., ,ques IOn rallle! 
respon ents uty-of-fair-representation claim. I . 

IIi 
Added as part of the Labor Mar~agement Relations Act 

I ~47t' or Jaft-Hartley Act,§ 8(a)(3) makes it an unfai; labo; 
pra~ Ice 01' an ('mployer "by discrimination in regard to hire 
or enure. Of. employment ... t.o encourage or' discoura e 
member~hlp 11\ ~nylabor organization." 29 U. S. C. § l~R . 
(a)~3). rh~ sect.lOn contains two provisos without whi ' . 
limon-securIty clalH'Ies would fall within this oth .' bch a~ 
conde t' h .. , el Wise roall 

.mna IOn: t e first states that nothing in the Act" re-
cludels) an employer from makinCT ' • p. 

" .. " an agreement With a labor 
orgamzatJon . . . to require as a ('ondition f .. 
membershi~ ~herein" 30 days after the emplo;eee~i~~~~e~~ 
Ploy~ent, 1bld.: the second, limiting the first, provides: 

[NJo elmployer shall justify any discrimination again!-1t 
an e.mp oyee for nonmembership in a labor organizatirin 
(A) If he has reasonable grounds for believinrJ'. th t I 
memb h' " a IlUC 1 ers Ip was not. available to the employee on th 
:me terms and ~Ol1ditions generally applicable to othe~ 
in em~ers, or (8) If ?e has reasonable grounds for believ

g t at membershIp was denied or terminah'd for rea 
sons other than the failure to tender th-' . d'-: . . . . e. perlO IC 

I Thf' rourtR below of COli""" Jl. I"'" 
cnnRtitutional chnllE'n~E'R Wh' "th OR. e~R()f .lurIR(hctn," OVE'r reRponden~' 
. . ... " e er or not. thr. NLRR ent rt . . 

tIOna I clnlmR. Ree Flol'ida GlIlf C I R 'Id: " e RInR conRhtu- " 
( • '1 F. . ·Oll.q 111 ./11" & Con."I'/lrlinl1 T d 
.·Ol/lIrl. ( .dwlIIU .1. [JpRrrrloln GilI' I) 2-~ N j . '. m. fR. 

~;,~~~ ~~~t;:~~~~~h~ ro~s~u~~~~lit~ ~flh;' ~t ~it:~~~i~~:~e~:f.~~ 
tho~.ity Uto cletl'rminl' the ~O~~titllti~~:~t/~~ ~~~~~~::oa~ lack~ t~e all-
Act ); RE'e alRo '!OhIlMII. v. Rolli.on 416 U R :161 !16R ry anll:lla~e In the 

. tion of thE' con~litlltionality of co'ngr~~~ionni ~~a~t .' ; 1(1970\) (UAdjudica_ 
thollll:h~ be~ond the jurisdiction of admini~t;ativem::~ci~~~.~enernlly been 
Grrflwl,r. 8I.~"ofl (If Ghimgo 44() U S 49) II: ")' ~f. NLRR v. 
nonrd'R hi~tory of determi~in~ itR juri~~d: t' . (, 4!15-4~!I.(J97!1) '(reviewing 
of Frl'(! F:xprciRe ClatlRf! ronCe~lR). ~~c~ ~~; o:er.reIITfJIIR Rcliool~ i~ light 
Board'R primary jurisdiction.' m. WOII ( not fall wlthm the 

r_ .• :"'P......,., _________ .. 
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dues and the initiation fees uniformly required as a con
dition ofacquii'ing or retaining m~mbetship." Ibid. 

• f' 

Taken as a whole, §8(a)(3) permits ari empldyer and a union 2 

to enter into an agreement requidng all employees to become 
. union members as a condition' of continued employment, but 

the "membership" .that may be so required!ihas been "whit
tled down to its financial core," NLRB vj\;IGenerul Motor., 
Corp., 373 U, S. 734, 742. (1963).Thest~tutory question 
presented in this case, then, is whether tJtis "financial core" 
includes· the' obligation to support ~union' ~cti\'ities beyond 
those germane to collective bargaining, con,tract administra
tion, ,mel grievance adjustment. We·thinltit does not. 

Although we have never before delineated the precise lim
its § 8(a)(3) places, on the negotiation and enforcement of 
union-security agreements, the question the parties proffer is 
not an entirely new one. Over a 'quarter century ago we 
held that § 2, Eleventhof.the RLA'does not permit a union, 
over the objections of nonmembers; to expend compelled 

, agency fees on political causes; Machinistl! v. Street, Hfi7 
U. S. 740 (1961). Because the NLRA and RLA differ in cer
tain crucial respects, we have frequently warned that deci
sions co.nstruing the latter often provide only the roughest of 
guidance when interpreting the former. See. e. g., Street, 
supra, at 743; First National Maintenance Corp. v. NLRR, 
452 U. S. 666,686, n. 23 (1984). Our. decision in Street, how
ever, is far more than merely 'instructive here: we helieve it 
is controlling, for § 8(a)(3) and § 2, Eleventh are in all material 
respects identical. 3 Indeed, we h,a~e. previously described 

• Section S(b)(2) 'makes it unlawflil for ~lions "to; cause or att~mpt.t~ 
cause an employer to discriminate against iinemployee in violation of sub
section (a)(3)," 29 U. S. C. § 158(b)(2); accOt'dingly. the provisos to §8(B)(3) 

also allow unions to seek and enter. into unioll-security agreements. 
'Section 2, Eleventh provides, in pertine~t part:!:: ': . 

. "Notwithstanding any other provisions bnhis chii~ter, or of any othp.r 
statute or law of the United States, or Tert-iiory thereof. or of any State, 
any carrier or carriel'8 8a defined in this chapter ami a illbor organization or 

. :' .·,~,:,.!;,;.I,:.,·· ,,' ! }, 
. "{,' :;;,' ", ; 

j ': .t;I' 1 

: . ·:.~~I'>:~~~.i:,:-r'~~~;~'T~~·'~;~~~:' " . . 
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the two provisions as "statutory equivalentrsJ II "'ii' • R 'f 
1/1(1'1 Cl~ 'k 4l!6 lJ " .' , r, 18~. al-
", ".,/ R, \I .• ". 435 452 n 1'~ (]1l04) . b . ' , '. . .~ 010 ,and wIth gorid 

~::'t~;~~t rl~a~:~h t~~~ nearly ~~en~ical language reflects the 

on~y to the~xtent nec~::~.;~ol;~~~~~ ~~~Pt~~~;w~~i~ni~m 
unlOn-l~egotJated benefits contribute to their cost Th I1J~Y 
amendmg the RLA' 195] C ' . us, III 

Eleventh' on §~(a)(3;:1 w'hich it~~e:~J~f~~s~~ ~~eled §2, . 

four .years earher, and repeatedly emphasized th t't RA only 
~endlll? "to railroad. labor the same rights and J~ri~iJ:a:Re~; 
9~e Cumon 

shop that are contained in the Taft-Hartley ~~t''' 
. ong. Rec. 17055 (l95l) (remarks of R B' .' 
~ • ep. rown).· In 
lahor organizationR duly dl'Rignated Rnd auth . 
in accordance with the requirementR f tI: o~l1.ed to repreRent emploYl'ep 
, "(a) to make agreementR, re uiri~ 0 lIR C a~t.er Rhall b~ permitted
ment, that within sixty daYR f~lnwi:; ~ea bCO~dlt~on Il~ contmued emplllY
Jr the efrertive date of Rurh ngrpE'mpnt h~grnnlll~ 0 ~uch employment.. 
Ihall hecome memhern ofthE' Inb - R,. w Ichever IR laler, all emplov!'". 
'laRR: f'rrmidrd That no ",I~h • or orgamzation r"preRl'nting their craft or 

, . , agreement .halll·"qu· . h d' . ,lnVlIlent with respect to pm It' . "" SIiC clln Itlon of Pili· . 
, '. P OVI'''S 0 whom m " h' . . 

'POll Ihl' "arne termR amI cnndit" n P.1Il el.,. II' IS not availRhlp. 
-ther IIIP lllh('r or with rl"pMt t 10", aR lire gl'nl'rally IIIJplirahl" to anv 
, '" 0 "'IIlP flV('('" til wll! I I . . IIl'rJ 01' tpl'minaled for Rny h .' IlIIlIlem ler" lip waR dp. 

, . rl'n~lln ot er than th ~'I' f h 
ewlpr Ih ... periodic dlln" 'In'(' t" E' m IIII' 0 t. I' emplovrp to 

,,' I la 1011 /pes and-II.' t .'. 
np. and ppnaltieR) uniformlv requ' I' .': "SRmen R (llot mclmlmg 
'g mpmhership." 4fi U <,' (.' • [1~e2r aER

I 
a condltllln of acquiring or r('tnin

• Q. J.!'I' I) • :.J eve nth 
Altholl,!!'h § 2, Eleventh allow" termination r 

lY "periodic du('" initiat'lon' .J 0 an elllployee for r.~i1url' III 
, , /I'I'S rm" (IR·q~~~menl ( I' I . 'Id l'Pnrlllir,q) " the ita)" .J I' "..q 110 HIe IId",p fin~~ 

, 11'17.1'" angunge was adrlprI to th RI A ' ""1' ROlliI' rnilwav lInl'!"I' r . I I - I' , onlv he-• ,"qUIre, on V nom' I I d .' 
'/',!!'lIillill,!!' activities throllgh m, thl' ma r tlpR, .an financedlhpir 
'IIts" II" a prllper "Iement of)ll Y a"Re".~"nl s: havlllg added "aSS!!R"
e tprm dirillut refer, a" 'it Oft:I~~I~)~'~nf~~R, ;OngreR. Rimply .clarifle~1 that 
P" or 1lf'llRltiI'R. Rl'e M(lrhil1i,ql.q v. Str:e', a~;,~cl' of other~I!lrluRtrle". to 
II, § 2, Ele\'enth prl'-empts Rtate InwR '" )/ U. R, at '."6. In arldi
'PR, This differencp hnwevnr I a ' t~at ~ould otherw)Re ban union 

, ,. ~ ,IS no "earm" Illl the tv f' IlTIty agl'ppment" Ihat I hn t t t ." '. pes 0 1I1l10n-. '. ~ " a u (' permil. and th I . . 
"" the ullioll RhoJ! authllrization f § 2 EI " u~ rues not dl"tm-
HI''' 111"1 R. Re I No ~ . , eVl'nth from that of § Il(a)(:!). 
flIP hill] RI'P sl:hRtan't~~~~2t~~~:a~:ng"t~d ReRs

f
,,:1 (1"(;0) (",Tlh!) term. 

, . ' as o~e 0 thE' LablJr-MnnagemE'nt 

.------.~ ..... -_._--",. 
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theRe circumstances, we think it clear that CongreF!R intended 
the same language to have the same meaning in both 8tatutes. 

A 

Both the structure and purpose of § 8(a)(3) are beRt under
stood in light ofthe statute's historical origins. Prior to the 
enactment of the Taft-Hartley Act of 1947,61 Stat. 140, § 8(3) 

. of the Wagner Act of 1935 (NLRA) permitted majority un
ions to negotiate "closed shop" agreements requiring employ
ers to hire only persons who were already union members. 

Relations Act"); H. R. Rt'p. No. 2811, Slst Cong., 2d Sess., 4 (1950) (the 
bill allows unions "to negotiate agreements with railroads and airlines of a 
character pennitted in the case of labor organizations in the other large in- . 
dustries of the country");!l6 Congo Rec. 16737 (1960) (remarksof Sen. Hill) 
("The bill ... i~ designed mE'rely to extend.to employees and employers 

. Rubject to the [RLAI rights now possessed by employees and employf'rS 
under the Taft-Hartley· Act"); id., at 16740 (remarks of Sen. Lehmnn) 
·("Thl' railroad hrotherhoods should have the same right that :lIIy 01 her 
union has to negotiate for the union shop"); id., at 16267 (remark. of Sen. 
Taft) ("[T]he bill insert" in the railway mediation law almost the exact pm
visions .. '. of the Taft-Hartley law"); iei., at 17049 (remarkR of Rep. 
Recko,vorth) (the hill permits railway unions "to bring about ~greements 
with !!arriers providing for union shops, a principle enacted into law in the 
Taft,Hartley bill"); id., at 170M (remarks of Rep. Biemiller) ("[Thel prllvi
l'ion , , . give" to railway lahor the right to bargain for the union shop JURt 
a.q any IlU;er labor group in thl' country may.do"); id., at l70W (remarks of 
Rep. Rennl'tt) (UThe purpoRe of the bm is to amend the [RL~J til give rail
roud workl'm ... the same right to enjoy the beneflts and .priyilpges of a 
union-shop arrangement th"t is now accorded to.all workmen in'mllRt ot.her 
types of emplllyment");iMd. (reniarksof Rep. Heselton) (U(TlhiR bill pri, 
marilyprovides for the same kind cif.treatment of railroad aiirlail'lineem
ployees as is now accorded !>mployees in all other indiistries lliulpl' e.xisting 
law"); id., at 17069 (rPmarks'of Rep. HalTis) ("The. fttndamentalproJlosi
tion invlllved in the bill [is to extend] the national policy expre~RNI in the' 
Taft-Hartley Act'regarding the lawfulness 'of ... theunioii: sholl ... to 
... railroad and airline lahor 0~gani7.ations");. id., at 1706Ij<remark" of 
Rep. Vumell) ("Thisblll simply extends to the railroad workers and em- . 
ployerR the beneflt of this provision now. enjoyed by all other laboring llIen 
under the -Taft-HartleyAcl"); . '. , .. ' 

. :' 
, !:! '.:;: 

'\ """ , 
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See Algoma Pfl/wood C W· . 
fiol1,~ Bortrd, 336 u. S ;~1 \071'~;"R7n Employment Rl'lrt-

:!:i:~e~:t:r~:gds c~~~(T;rlne' :lse~lintc~a~~n~~~~~~k' ~J~~~~;~~~ 
d ' , ,., ." (e ermmed that th I d 

a~ the abu~e~ a~~ociated with it "create[d) e c ose Rhop 
ncr to free employment t b I too great a ,bal'
No. 105, ROth Congo IstSe~s efi o~qger tolerated." S. Rep. 
History of Lahor M~II~gemen't ~ (!. :7) (S. Rep.), Legislative 
tee Print compiled for th S b e a 10~lS Act, ,1947 (Commit
Senate Committee on e. U ,commIttee on Labor of the 
(H174) (Leg. Hist.). T~J:b~r47al~1 Public Welfare), p. 412 
cerned, however, that witho'ut I'IUcohn~esR was equally COIl

ployeefl would reap the benefitR h gre~ment,s, many em
their behalf without in any w • tt ~~ U~1I0nfl negotiated on 
to those effoltR. AR Sen'ato;~:~~ ::l::~g financial RUpport 
1947 legiRlatiOI1 explained "th' the authors of the 
ishing the closed shop ... is th:t ~~1~men,t .. , . against abol
those not in the union will get a fl'ee .~re IS not a clo~ed Elhop 
the work, get~ the w"gen r' / th n e, that the umon does 

.. "al~e( en the m h d 
pay dues ritle~ along Creely with' t' an W 0 oell not 
93 Congo Rec. 4887 (1947) L ~~ any exp.ense to himself." 
Haltley Act wa~ , ego 1St. 1422.' Thus, the Taft-

'Thi .• ~enti':'IE'Ilt. wa~ l'ppE'ated throu hout t '. . ' , ' 
bnte_ that. prE'ceclerl paRRage of the bili She hearll1~ and lenRthy clE'
(1!l4 d, Ll'g. HiRt. 740 (rE'mal'l(~ of R ,ee,. 1'. g., !Ill Congo Rec. 3557 
the minority "wnllld get the h;neflt ~P. ,Jennings) (becauRe members of 

_ majority £If their fE'lInw workm~n nil I ~/hat rontract made between the 
l'enRonnhle I,hnt they ~hnllld go I I II' managpment ... it is nnt un
!J:! GOIiI/: ReI'. ll/ir,R' "PO' IJI'"t a

74
o]ng nllli contributl' rlueR ilkI' the ot.herR")' 

, ' ,.... 1,. (rE'mRl'k. £If R R' • 
npgntmted I hl'npfitR cOIne to thE' wnrk II 'I'k ~I~. nblsnn) ("If [union-
heneflciarieR. whE'ther the maJ'o't ernt'h a ~ I e, IS It nnt only fnir that thE' 
h '. rl y or e minority t 'b -..' 

" are 111 RE'curinl/: theRe bt'neflt.s":)' 9:J C ' ' ron rJ ute their equal 
(rl'mRrkR nfSpn. Taft) ([Tlhe le:.i.I't: ".?ng. ReI'. 3H:J7, Leg. HiRt. 1010 

, ",.0 R Inn, 111 effert ' r J h 
ca~ get R free ririe in .uch a ~hop. That , ..... Rny A , t at, no one 
II1110n ~hnp. The employee hnR t'o p.y th ml'~ts £lInt' of the arguments for a, 
H' t 4" ...., n. e ulllon ( 1I!'~")' S R ' IA. 12 ( In teRtlt:Yll1g beforE' th·. C . ' '.,. '. ep., at 6, LI'I/:. 
I~bor have RtreARed'the fact that i~\h:mmlttee, ... I,;,aders of orl!anized ' 
sions, many employ!'eR ~harinl! thl' h 'e~ bRence of r IIIl1on-security) provi-
, " en, tR of what unions art' able to _ 

" ,. ~ 

i 
I 
i 
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"intended' to accomplish twin purposes. On the one 
hand, the niostserious abuses of compulsory unionism 
were eliminated by abolishing the closed shop. On the 
other hand, Congress recognized that in the absence of a 
union-security provision 'many employees ~haring the 
benefits of what unions are able to accomplh;h by collec
tive bargaining win refuse to pay their 8hare of the 
cost.'" NLRBv. General Motors COI·p., 373 U. S., at 
740-741 (quoting S, R·ep., at 6, Leg. Hist. 412). 

The legislative solution einbodied in § 8(a)(3) allow~ em-' 
ployers to enter into agreements requiring all the empl?yees 
ill a given' bargaining unit to become members 30 days after 
being hired as long as such ineinbership is available to all 
workersona nondiscriminatory: basis, but it prohibitR the 
mandatory discharge of an employee who iRexpelled from the 

, union for any reason other than his or her failure to pay initi-
, ation fees or dues, As we have previou~ly observed. Con-

gress carefully tailored this801lition to the evils at 'which it 
was aimed: ' ' 

"Th[e] legislative history cIElarly indicates that. Congress 
intended to prevent utilization of uniori security agree
ments for any purpOSe other than to compel payment of 
union dues and fees. Thus Congress recognized the va
lidity of unions' concerns about 'free riders,' i. e.; em- , 

,ployees who-receive the benefits of union representation, 
but Rre unwilling to contribute their fair flllare of finan- ' 
cial support to such union, and gave unionl'l the power to 
contract to meet that problem while withholding from 
unions the power to cause the discharge of employees for 
any other reason." 'Radio Officers v. NLRB, 347 U, S. 
17,41 (1954) (emphasis added), ' 

complish by cf)lIective barpining will refuse to pay their .. A hare of the 
~ost"). See ,also H. R. Rep. No. 245. 80th Cong., 1st Se~~., 811 1194;) 
CH. R. Rep.), LeI!. Hist.371 ("[Glosed shop J agreement8 prevent nonunion 
workeni rr6m~haring'in the benefits r:e8ultingfrom union activities with-

, out also sharing in the obligations").' I' 

."i' .r" 

o .~,., r··>:'~~;~·1?b:~i~{~~'l-;;~·~\;~.;' *-r 



, " 

OGTOIlF.H TlmM. 1!l87, 

Opinion of t.h~ Court 
48; (T. ~. 

Indeed, "Cllngre~~' deciRion t.o allow union-:'lecurit ' 
mentR ((t nil reflect~ itA concern that . tl ~ agree-
lit''' , '. " 1e partIes to 

co ec IVe bargaining agreement be allowed to')r . " 1I 

there he no employees \vho are getting the ben~fit:vl(fe t~lnl 
I'el>r:se~tati()n without paying fOI' them." Oil W{ Ok \IIUO~ 
Molnl (hl em·p., 426 U. S. 407416(1976) ( 'h' . 7~enl \. 

This same c ' ' . emp aSls added). 
ride~" c in theo~:~,:::;ei:)(~~e t resentment spawned by_ "free 

f· :'l r.v prompted Congress Ii 
years a tel' the pas:'lage of the Taft-H rtl A ' . ", our 
RI A A tl H ' a ey ct, to amend the 

',J" .R 1e . OURe Report explained, 75 to 80% of the 1 2 
ml IOn raJ/road Indu:'ltry workerR belon ed to 0 . 
of the railway IIlIiol1R. H. R, Re . No g2 ne or another 
Ress., 4 (I!I50) Th . p.' 811, lUst Cong., 2d 

, "ese unrons, of COut'!le were I lIy hI' 
f~t.ed to re~)re:'lent the interests of all ~orkerR~~~du~'1 l-

ORe who. dId not become members; th ' " 11g 
w bl . ' '. , us nonulUon 'Vorkem 

ere a e, at no expense to them~elveN to sh " 
be~efit.s the unions obtained through ~"II ';; arbe In ~II, the 
III/(!, Noting .that the")' . I f' 0 e~ !ve argall1l11g. 
fi . I rlllc/p e () author/zlIlg agre t 
or the ullion shop alld the deduction of unio'n 'I I elnen R 

hecome firmly establ' hi' (lies taR now 
suhject :to th~ I :~h ~ p( as a natIonal ~olicy for all industry 

H ' or anagement RelatIons Act of 1947" tl 
OU:'le Report concluded that 'Tn 10 s C • . ' 1(1. 

continuing to dellv to 1 b ' .' ': ounc! reason eXists ,for 
WllY L ' ' A '. . a or organ/zat/on~subject to the Rail 

. Mol' ct the right to t' t . .-
roadfl ", . nego la e agreement.s with rail-

. . and ~rrlrne:'l of a characte1' permitted' th' , 
organizatiollR in the oUt I '. In . e C3Re of/abor 
Ibid. ' ,er arge IIlduRtr/es. of the country.'r 

r 11 drafting what waR to become § 2 EI ' 
did not look to § R(a)(3) merelv f, : I'" ,eventh, Congress 
I 'I' f . or gIll( ance, Rather afl Sen 

a .01', a t al'gued in SUpport of the lem, 'slat' tl"" -
". t' h . ,.,.. 1011, 1e amendment 
~11~PI' ~ III t e railway mediation law a1moRt tI . 

SIOIlS. flO far as they fit of the Taft H II I 1e exact provl- ' 
cnnlT .". - ar. ey aw, so that the 

, (I, lOllS regardrngthe unioll shop and the check-off ' 
ned II1to the relatiOltR between railroad unirin~ and t~:e ;:i~: 

. 'j} ;',:: 

:i:! ~:. 
'''" . 
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roadR." 91i Congo Rec: 16267 (i950)," Thi:'l was the I.lnh'el'
sal understanding, among both supporters and opponent8, of 
the purpose and effect of the amendment. See n. 4; .quin'(7. 
Indeed, railroad union representatives themselves Pl'oposed 
the amendment that incorporated in § 2, Ele\'E!nth, § R(a)(3)'s 
prohibition against the discharge of employees who fail to 
obtain or maintain union membership for any reason other 
than nonpayment of peri,odic dues; in offering this proposal 

, the unions argued, in tenns echoing.the language of the Sen
ate Report accompanying the Taft-Hartley Act, that such a 
prohibition "remedies the alleged abuses of compulsory union 
membership .. '" yet makes.possible the elimination of the 
'free rider' and the sharing of the burden of maintenance by 
all of the beneficiaries of union activity," HearingsonH. R. 
7789 before the House Committee on Interstate and Foreign 
Commerce', Slst Cong., 2d Sess" 253 (1950), " 

In Street we concluded '''that § 2" Eleventh contemplated 
compUlsory unIonism to force employees to share the l~Osts of 
negotiating .and administering collective agreement~. and the 
costs of the adjustment and settlement of disputeR," but that 
CongresR did not intend "to provide the unioll~ with a means 
forforcing employees, over their objection; Jr) RUpport. politi
,cal causes which they oppose;" 367 U. S.; at jf34. Constl'u-

. ' " 

"Although Senntor'Taft qualified his. comparison by I'xplainillg' Ihat Ihl' 
pl'ovision~ of the Tnft-Hartley law were' incorporatml in!." the H LA "~o fiir 
as they fit," thi~ qualification merely reflected t/i'e fRct ihat the law~ wl'rl' 
not. identical in all ,'(>~pects, their chief difference' inhl?rinj!'in their 1"'1'-

" emptive I'ffect. or lack thereof, on all state regul:ltioll nf union-Recur;ty 
agreements: ~ee 11. 3, Rllpra., ~his differencE', of COIIJ'l'E'. dne~ 110t ,11'
tract from the nenr irlimtity of the' provisions in~ofar R" t hl'Y' crJllfl'r on un,' 
ion. and employer~ nuthorityto enter into union,secul';t~; agre",mf:'nts, MI' 

,lops it in any wny' undermine the force of Senator TafrR ctllnp:lri~on with 
. respect to.thisauthority. Indeed, Taft himRelf explained thnt he iniliRII~' 

"objected to some of the original terms of the bill. but wl,,'11 the Ibill'sl 1','0-
. ponenh agreed to arcf:'pt amendments which made the Jll'(lvisimlR idrnlir,,1 

w.ith the Taft-HArtley iaw," he decided to RUpport the law. 911 ConI!. Rpc. 
16267 (Ill!;!) (emphnRiR added). ' 
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ing the statute in light of thifl Ie 'I'll ' ' , 
we held thnt althou;"h I/. 2' Ele\'eW, 'thatJv:thl~tl)ry and pllrpOl"{', 

II ' ,.. l(, ,,1 'on, R lace auth' th 
co ectlOn from nonmembers of "peri d' d " , 1)~'ZeR ' e, 
and aRReRRmentR , , ,uniforml -. I) I,C ues, Imtratlon feefl. 
acquiring 01' retaining m~mb ,. lV ~~~I,lred a~ a conditionof 
§ Hi? Eleventh (b) (em h ,erR 'Jl 111 a, umon, 45U, S, C, 
not "ve8[t) the unions wrtha~~Ii~~(~e(:), th,s authorizationdirl' 
money," :lfl7 U S t768 e( po~er to spend ex, acted 
"c' , ' ~" n, We have RlI1ce re ffi rl h 

ongreRR eSRential jURtification Ii " , ,a rme t at 
shop" IimitR the expenditures that ~~a authorlzmg the Ilnio;! 
to nonmembers under § 2 EI . h' yproperly be charged 

" event to tho8e "n' . 'I reasonably incurrer! for the ur OR " ecessarl y or 
of an exchlRive I bargal'n',nglP p. e of performmg the dutieR . 

. repl'eRentativ " Ell" , 
way Clerk,~, 466 U, S,' at447~448 ,e, ,IS v,Rn/I· 
pose, structure and Ian' a ' G,ven the parallel pur· 
thatproviRion 'in th ~ ge of § 8(a!(3), :ve nlURt interprf>t 
__ e same manner;' LIke § 2, Eleventh, 

'We note thnt thE' N LRR, at If'a.t f"I'n ' ,. . . 
the uniform "pel'ilJllir flues Rllfl '1111:[' t' ;Im:: al.o took the po.ition that r 't db' In lOll IE'e. l'equil' I h • 0 
Iml e. y t.he. congre".if)nal conrel'n with f'. ef,' ,v ~ ,,(ale::!) were 

e8.ary to flnnnrf' cnllpctive ha :. rE'e riders to those fees nee. 
N " . ., . ,- rgnnllng activiti"'R I '" . 

fJ.9.,.Q, 1117 N. L. R. H. 1fJ42 \().jfi .• _" . n • r.nm.qler~ Lornl 
U[T]he right to char"'" ',)nr' • I' I' (1~hl), the Board P.xplained: 

S . " ' ,,101 IC f u .. ~ gl'Rnted . h' 
~ ectlOn R(a)(3) is COnl'el'l1r<l exclu~ivE'I;' wi . unlOns .v the proviso,to 
1I1g thP. hf'nefilR of coll"ctive IlArg .. ' hth the concept t.hAt tho.e enjoY. 

. cnRt~ i;nclIrrE'f1 hy I hp'cf)"e~tivf'_~~~I~,~ ould hE'ar. their fair Rh,lIre of thE' . 
Rut It IS manifest that dlleR th t 1 . g ng agent m repreRentmg them' . . . n I 0 nflt cfllltrihut I . . 
conLJ'lhute, tn the ro.t of oper t' f' . . 1', nm are. not mtended 1.0 
h " . a Ion 0 a l11Hon mit 't 

m'gmn111g agent cannot be justill I ',s capRcl .v as collective. 
'free riders,'" ' el a. necessary for t.he elimination of 

The. Board, howE'ver, RI,hsequP.ntly re udiat I h' ' 
Mmlr.r.q Utlin" No J,I) 192 N L R R P. e( t at View, See Detroit 
N' .' , ',' .... !Jr.!, 952 (I!J71) . . 

otwlth.tamhng thi", uneql1ivocallan : .. 
at i67, n. 1;, that we IUlve misread or gu, age, the dissent advisE'S us,.po~t 
h " • en",.' el·"[,orn.l eh ' . " , 

a ove·quoted \las.age, the flissent aRSE'rt~ th t lh' B ' oosmg to IJtnore the 
, .. the view," pORI at 767 n & tha' '" '. ~ I' oard never u!!mbraced 
limited t.o those tha~ /inanc; thO , . t. 1';rlo(hc dl1~s ami initiation fees" lire 
. . ' e umon 11111.R capacity a II t' '. . 

?gent, b.ecRuse 111 TprWlRlel'., l.ocn.1 itself th • co ec Ive .. barga1l1!ng 
111 questIOn "were arluallv 'spedal '. e Hoa~(~ concluded that the'dues . 
ment.' not contemplnte(i hy' ih 1'urJ~f}sE' funos, and were thu. "'assess. 
. ' . e provl~O to § R(a)(3)." PORt at 76-, ... 6 • - tn. 
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§ 8(a)(3) permits the cpllection cif i'periodic dues and initiation 
. fees uniformly required as a condition of acquiring or retain
ing membership" in the union,Iand like its counterpart in the 
RLA, § 8(a)(3) wa.~ designed to .remedy the inequities posed 
by "free riders" who wouldotheryvise unfairly profit from the 

(quoting TeamsterR Locril, 8!tpra, at 1044), Thisobsf!rVation, ho~ever, 
avnils the dissent .nothing; obviously, once the Board determined that the 
dues were not used for collective-bargainingpurpose~, the conclll.ion that 
they were nbt dues withih the meaning of § 8(a)(3) followed automatically. 
Under the dissent's reading, had the union simply built t.he increa.e into its 
dues base, rather than Initially denominating it as a "!'pecial asseAsment," 
it would have been entitled to exact the fees as "periOflic dues" and spend 
them for precisely' the same purPoses without nlnning afoul of § 8(a)(3).
The Board made entirely clear, however, that it wastheplI.rpo31' of the fee, 
not the manner in which it' was cOllected, that cont.rlllled, Rnd thus ex

. plained that "[m]onies collected for a cmtit union or huilding fundev('n if 
regularly J:ecurring, as here,are obviously not 'fol' the maintenance or 
the' (union] as an organization, but are for a 'special purpose'and coulf\ be 
terminated ~thout affecting the continued exi3tence of {the /lnion/ no 'he 
bargaining representative," TeamsfeT8 LOcal, wpm, at 1045 (emphasis 
added). Finally, the dissent's portrayal of Team8fel'tI Lor,,1 at' part of air 
unbroken etring of consistent Board decisions on the i~sue is belierl hy the 
dissenting statement in Detroit Mailers, in which member Jenkins, who 
joined the decision in Teamsters LoCal, charged that the Board had ignored 
the clellrholding of that earlier case: 192 N, L. R .. n., at!l52';\l!;;'J, , 
. • Construing both§ 8(a)(3) and § 2, Eleventh as j>ennitting the cflllection ' 

and u~e of only those fees germane to collective bargaining does not, as ~ 
titioners seem to believe, read' the term "uniform" out of the statutes. 
The unifomity requirement makes dear thlit the cos\~ of repreRentational 
activities must be borne equally by all those who benefit: Y(ithout this Ian· 
guage, unions could conceivably establish different dues rntes both among 
members and between members and nonmembers, and thereby apportion 
the costs of collective bargaining unevenly, Indeed, the uniformity reo 
quirement inures to the benefit ,of dissident union members as well, by en· 
suring that, if the union discriminates against them by char¢ng higher 
dues, their failure to pay such. dues I:Rnnot be grounds for discharge, See 
18(b)(2), 29 tl. S. C, §158(b)(2) (making it an unfair labor practi,ce fora 

. unjon "to cause or attempt to cause an ~ployer to discriminate against an 
employee', . , with respect to wJiom membership in (the unionrhas been 
denied or terminated on some ground other than (the) failure 1,0 tender the 
periodic dues and initiation fees uniformly requireo") (emphll!lis added). 

. ~.~ "-.. :" - ... 
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Taft-Hnrtley Aet'A abolition of th) .. . 
of such Rtatutory congruity lee oAed shop. In the fnee 
dence could per~lIade Ull th~t ~ Y t.he I~ost compelling evi
identical language of th~se two onw.:s~ Intended the, near'ly . 
meanings. Petitioners hn\'e P;oqslfom~ to have dIfferent· 
here. '. no pro fered such evidence 

B 
(1) 

Petitioners claim that th" .. 
RLA and NLRA e unJon-Aecunty proviRions of the 
the vastly diffel'e~~nllal' ~ltdorSyhOolflld ~e r:8d ?ifferentIy in light of 

'" UrlJOl1Jsm III th 'd .. two AtatuteA regulate. Thus th .' .e Ill. us trIes the 
phasized the "long-standing tra~~i~llote/haJt 111 S:,'ee.t ,w~. em
In the railway induRh' . . . 1.0 vo untal y umonlsm" 
fact that in i934 C'o/~;~o~to the ~951amendmelit, and the 
shop" policy in the RCA '3Ga7oUexPI ess~ el1do~ed an "open 
t ' ' ,) ,S" at 150 It WM th' h' orlcal background pet't·· ... '., . IS IS-

. . • I 10nel'R contend that J d 
clude that in amending the RI A" In 5' e us to con-

I t I' J III 1't 1 CongresR "did t 
comp e e'y abandon the policy of full f .' d f "'h' no 
borlied in the 1934 Act b . . re.e om 0 c Olce em-
liinited PUrpOAf' of eli~in~~i:lat'~h ~:~d(> IIIroads on it for the 
'fl'pe rider'" . II t 7"7 ~ e, I loblemll cl'eated by the 
. . . . ( ., a ')" 1 he hl1'ltory of u .. ." 
I/IduRtne8 govel'l1f'd by the N l riA· ~Ion flecurlty III 

site: under th(> Wagne~ Act of ;!l.~t: Was .preclsely th(> oppo
unionism, including' the cl!)sed si ' .J, all forms o~ compulsory 
t' .." lOp, were permltt.ed. P t'-IOllers accorrll/1glv a/'gue th t tl .' e I 
1947011 the policy' of compul a .' 1e 1~1r~a(IA Congl'pss made in 
itpd nnd Wet'p : I' I SOl Y 1I1llOIlIsm were Iil<ewise Iim-

, • I cSlgn(>( to remedy onlt., th " ~ 
defined" abusPR of the \II ' h ",' ose cllre,ully-

. . . 1/0n A 01' SYRtem th'lt Chi . 
expl'esRly identified Brief. li ' p" . ~ , ongress a( 

• . ()l etliumers 42 Be 
nWPpmentR requiring the payment of u'n'£," I', cause 
amollg thp~e R 'fi I b ' . I 01 m ( ues Were not 
~a) ('ailllot 'Jlla~::~~;y P~e ~.;~:~:~ I;:!~!~~;I~~ contl~nd ,that ~ 8(a) 

~:I::aCj;l~~g~f thoRe neces.'lary to cove~the ec~;tse:r~~I~efc~~:: 

_ ........ ~.-...-.""" . .P •. _.-.---.•. -
.'"' .... ,;.~~-,. 
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We find this argument unpersuasive for several reasons. 
To begin with, the fact that Congress sought to remedy "the 
most serious abuses of compulsory union membership;" S. 
Rep;, at 7, Leg, Hist 413, hardly suggests that the Taft
Hartley Act effeded only limited changes in union-security . 
practices, Quite to the contrary, in Street we concluded that 
Congress' Pllrpose in amending the RLA was "limited" pre
cisely because Congress did not perceive voluntary unioniRm 
as the source of widespread and flagrant abuses, and thus 
modified the railroad irtdustry's open shop system only to the. 
extent necessary to eliminate the problems associated with 
"Cree riders."That Congress viewed the Wagner Act's 
regime of compuisory unionism as seriously flawed, on the . 
other hand, indicates that its purposes in overhauling that· 
system were, .if anything, far less limited, and not, as peti
tioners and the dissent contend, equally circumspect. Not 
surprisingly, therefore-and in stark contrast to petitioners' . 
"limited . inroads" theory-congressional opponentR of the 
Taft-Hartley Act's union-security provisions understood the 
Act to provide only the most grudging authoriz.ation of Ruch 
agreements, permitting "union-shop agreement[s] only under 
limited and administratively, hurdensome conditions," S. 
Rep" pt. 2, p, 8, Leg, Hist, .470 (Minority Report), That 
understanding comports with our own recognition t.hat "Con
gress' decision to allow union-security agreements (If (If( 

reflects its concern that " , the partieR to a collecth'e 
bargaining agreement be allowed to provide thnt there be no 
employees who are getting the benefits of union repl'e8ent8- .. 
tion without paying for them." Oil Workers v, Mobil Oil 
Corp., 426 U. S" at 416 (emphasis added). Congress thuA 
did not set out in 1947 simply to tinker in some limited rash-

. ion with the NLRA's· authorization of union-security agree-' 
menls, Rather, to the extent Congress preserved the status 

. quo. it did so because of the considerable evidence aclduced at 
congressional hearings indicating that "such ngreements pro

. moted stability by eliminating 'free riders,''' S, Rep" at 7, 

.. \. 
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Leg. Hist. 413, and Congressnccordingly "gave Ulliorts the 
power t? contract to meet thnt lwoblem while withholding 

- from Uluons the power to calise the discharge of employees 
for any other reason." Radio q{ficer.~ v. NiRB, 347 U: S.,_ 
at. 41. (emphasis added). We therefore think it Ilot only per- ' 

, mlsslble but altogether proper to read § R(a)(3) as we read, 
§ 2, .Eleventh, in light of this animatirig principl~. ' " 
. Fmally, however much union-security practices may have 

dl~fered between the railway and NLRA-governed industries 
prIOr to 1951, it is abundantly clear that Congress itself un
derstood its actions in 1947 and 1951 to have placed these re
sp~cti.ve industries on, an equal footing insofar as ~ompulsory 
umomsm. was concerned. Not only did the 1951 proponents 
?f th~ umon shop propose adding to the RLA language nearly 
](lentJcal to that of § 8(a)(3). they repeatedly insisted that the 
purpose of the amendment waR to confer on railway unions 
precisely the same right to negotiate and enter into union, 
security agreementR that all unionR subject to the NLRA ' 
enjoyed. See n. 4. ·~/lln·n. Indeed, a subtheme running 
thl'oughout the commentR of theRe supporters was that the 
inequity of permitting "free riders" in the railroad industry 
was especially egregious in view of the fact that the Taft-

' 'Hartley Act gave exclusive bargaining representatives in all 
other industries adequate means to redress such problems. 
I t would surely come as a surpl'ise to these legislatorl'i to' 
learn that their effort5l to provide these same means of re
d~'e!ls ~o railway unions were frustrated by the very historical 
(hsparlty they sought to eliminate. ' . 

(2) 

Petitioners also rely on certain aspects of the Taft-Hartley 
Aet':< legi!llative history as evidence that Congress intended 
to permit the collection and Use of full union dues. including 
thOR: allocahle to activities other than collective l:Iargaining. 
Agam. however. we find this history insufficient to compel a 
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broader-construCtion of § 8(a)(3) than that accorded § 2. Elev-
enth in Street.' ,," , , 

First and foremost, petitioners point to the f~ct tha~ Con-, 
gress expressly considered proposals!e~l~tmg umon fi
nances but ultimately placed only a few limItatIOns on the col
lection and use of dues and fees, and otherwise left un~ons 
free to arrange their financial affairs as they !law fit. In hg~t 
of this history and the specific r,rohibitions Cong;ess ~hd 
enact, petitioners argue that there IS no warrant for l,?plymg 
any further limitations, on the ,amou~t of ~ues eqUIvalents 
that unions may collect or the manner In whIch they may use 
them. ' As originally passed, § 7(b) of the HOllse bill guaran
teed union members the "right to be free from unreasona.ble 
or discriminatory financial demands of" unions. Leg. Hu:;t. 
176. Similarly,' § 8(c) of the bill, the so-called "~i11 of rights 
for union members," H. R. Rep., at 31, Leg. Hlst. 322, set 
out 10 protections against arbitrary action ?y union of~cers. 
one of which made it an unfair labor practIce for a limon to 

, impose initiation, fees in excess' of $25 without NLRB ap
proval, or to fix dues in amounts t~at. were unreasonable . 
nonuniform or not approved by maJorIty vote of themem
bers. ld., ~t 53. 'In addition, § 304 of the bill prohibited lIn
ions from making contributions to or expenditures on behalf 
of candidates for federal office. ld., at 97-98. The con~er
ees adopted the latter provision, see Pipe.titterR v. ~h~ l~ed 
Sta.tes, 407 U. S. 385,405 (1972), and agreed to a prohIbItIOn 
on "excessive" initiation fees, see §8(b)f!i), 29 U. S. C. 
~ 158(b)(5), but the Senate steadfastly. resisted an~ further 
attempts to regulate internal union affairs. Heferl'JIIg to the, 
House provisions,Senator Taft explained: 

, "[T]he Senate conferees refused to agree t.o the .inclusion 
onhi!~ subsection in the conference agreement slIlce they 
felt that it was unwise to authorize an agency of the Gov
ernment to undertake ,such elaborate policing of the in
termil affairs of unions as this Rection contemplated .... 
In the opin'ion of the Senate conferees the lan/ntage 
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which pl'otected an employee from losing hiR job if a 
union expelled him for Rome reMon other than nonpay
ment of dneR and initilltion feeR, uniformly I~equired of 
all members, was considel'ed sufficient protectiOil. ,i 93 
Congo Rec. 6443 (1947), Leg. Hist. 1540. 

Petitioners would have UA infer from the demise of this "bill 
of rightA" that Congress .. 'I'ejected ... general federal re
Atrictio~s on either the dues equivalents that employee8 may 
be reqUIred to payor the useR to which unionR may put such 
(~I~eA-equivale!lts, ,., and that aAirle from the prohibition on po
htlcalexpendlture8 CongreRR plllred no limitationR on union 
exactions other than the requil'ement that they be eqllal to 
uniform dl1e8. Brief for Petit.ioneri1 39-40 (quot.ing Brief fOl' 
United Stlltefl M Ami(,//.q Curiar 19).· We believe petition
E'rs'l'elianre on thiA Jegislat ive t'ompromifle iA' misplaced. 
The House bill did not pllrport til set out the rights of non
members who lire compelled to pay union dlleA, but 'rather • 
sought to estllblish a "bill of rightR fQr union memlJ1ws"vis-a_ 
vi8 their union leaders. H. R. Rep., at 31, Leg. Hist. 322 . 
(emphasis mlrledl. Thus, § 8(e) of the HouRe biil sought to 
regulate, an:lOng other things. the ability of llnionR to fine. 
discipline. suspend, or expel members; the manner in which 
unions conduct certain electionfl or maintain financial records' 
and the extent to which they ran compel contributionA to in~ 
sllrance or other benefit plans, or encumber the rights of 
members to re8ign. Leg. Hi8t. 52-56. The debate over 
these proviAionR focU!~ed on the de8irabiJity of Government . 
overflight of internal union affairs, and Ii myriad ~f reaflom~ 
having nothing whatever to rio with the rights of nonmem
ber8 accounted for Congres8' decision to fOl:go 8uch detailed 
regulation. hi rejeCting any limitation on dues, therefore; 
Congress WM not concerned with· restrictions' on "dues
equivalents." bllt rather with the administrative burdens and. 
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pot~ntial threat to individual liberties pORed by Government 
regulation of purely internal union matters! 

It simply does not follow from this that Congress le.ft un- . 
ions free to exact dues equivalents from nonmembers III any 
amount they please, no matter how unrelated those feesroay 
be to coliective-bargaining activities. On the contrary • the 
complete lack of congressional c?ncern for the.;i~hts o~ non,: 
members in the debate surroundmg the House blU ofnghts 
is perfectly consistent with the view that Congress ~nder
stood· § 8(a)(3) to afford nonmembers adequate protectIOn by 
autho~izing the collection of only those fees necessary to fi
nance coUective-bargaining activities: because the amon.nt of 
such fees would be fixed by their underlying purpo8e-de
fraying the costs of collective bargaining-Congr~8~ w~uld 
have every reason to believe that the lack of any hm.ltatlOns 
on union dues was entirely irrelevant 80 far all the rights of 
nonmembers were concerned. In short. we think it far safer 
and far more appropriate to construe §.8(a)(3) in light' of its 
legislative justification, i. e., ensuring that nonmember~ who 
obtain the benefits of union representation can be made to 
pay f~r them, than by' drawing inferences from ~ollgre~~' re
jection . of a proposal that did not address the nght8 of non-
members at alL . . .. . 

Petitioners aiso deem it highly significant that prior to 1947 
unions '''rather typically'" used their memberA' due8 fora 
'''variety of purposes ... in addition to meeting the ... costs 
of collective bargaining,'" RetailClerkll v. ~c"ermel'hom, 
373 U. S; 746, 754 (1963), and yet Congre~s, which was pre
sumably well aware of the practice, in no way limited the 

'See, e. g .• H. R. Rep., at 76-77, Leg. Hiet. 367-3(iR (Minority View~) 
(charging that Government regulation was essentially im"os~ible: that the 
encroachment on the rights of voluntary organizations such as unions was 
"without parallel"; and that such regulation invited harassmel1t by rival un
,ions and 'employeni, alid ultimately complete governmental control over 
union affairs) . 

I. 

'.' .... ',' ',> 
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Ui.;efl to which Ilnion8 could put feeR collected from nonmem
bers. Thi1'l 1'lilence, petitioners 8ug,g-eRt, should be under
i;tood as rong-res~ional arquiescence in these practices. The 
short answer to this argument if\. that Congress was equally 
well aware of the same practices by railway unions, see . 
Street, 867 U. S., at 767 ("We may a1'lsume that Congress was -
... fully conversant with the long history of intensive in
volvement ofthe·railroad union8 in political activities"); Ellis,. 
466 U. S., at 446 ("Congress wa1'l adequately informed about 
the broad scope of union activities"), yet neither in Street nor· 
in any of the cases that followed it have we deemed Congress' .. 
failure in § 2, Eleventh to prohibit or otherwise regulate such. 
expenditures· as an endorsement of fee collectionR unrelated 
to collective-bargaining expen1'les. We see no reaRon to give 
greater weight toCongresR' silence in the NLRA than we did 
in the RLA, particularly whel'e such silence is again perfectly 
con1'li1'ltent with the rationale underlying § 8(a)(3): prohibiting 
the collection of fees that are not germane to representational. 
activities would have heen redundant if Congress understood 
§ 8(a)(3) simply to enable unions to charge nonmembers only 
for thoRe activities that actually b£'nefit them .. 

Finally, petitionerR rely on a statement Senator Taft made 
during floor debate in which he explained how the provisos of 
~ 8(a)(::\) remedi£'n the abuses of the closed shop. . "The great 
difference fb£'tween the clo8en1'lhop and the union shop]," the· 
Senator stated, "i1'l that [umler the union shop] a man can get 
a job without joinin,g- the union 01' a~kin,g- favorR of the union . 
. . . The fact that t.llI:' employep hm~ to pay dues to the union 
1'lpems to me to be mUl'h less important." . 93 Congo Rec. 48,1lfi 
(IH47). Leg. Hi1'lt.· 1422 .. On it~ fare. t.he ~tatement-made 
durin,g- a lengthy legisl.ative debate-i1'l ~omewhat amhiguous, 
for the_referC'I1ce to "union due~" could connote "full union 
tilleR" or couln as ea~ily be a sholthand methon of referring to 
"collective-hlll'gaining-related iluf.'1'l." fuany event. as noted 
above. Senator Taft later de~crjb£'il ~ 2, Eleventh as "almost 

'the exact proviRions ... of the Taft-Hal't1ey law," 96 Congo 
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Rec. 16267 (1950), and wehav~ construed the latter statute 
as permitting the exaction ~fo~ly those dues rela;ed to 
representational activities. . In view ?~ Senat?r Taft s o'~n 
comparison of the two statutory provlslon~. hiS com~ent III 
1947 fails to persuade us that Congress ~nl:ended vlrt~lally 
identical language in two statutes to have dIfferent meanmgs. 

(3) 
We come then to petitioners' final reason for distinguishing 

Street. .Five years prior to our decision in that case, we 
ruled in Railway Employeesv. Hanson, 351 U. S. 225. 
(1956), that because the RLA ,pre-empts all ~ta~e laws ban
ning . union-security agreements, the ne~otlatlOn and en
forcement of such provisions in rail~ad mdustry co~tracts 
involves "governmental action" an~ IS t~erefore subJ~ct to . 
constitutional limitations. Accordmgly, m St:ee~ we mter
preted §2, Eleventh to avoid the serious conshttllIon.al ques
tion that would otherwise be raised by a constructIOn per
mitting unions to expend governmentally ~ompelled fees on 
political causes that nonmembers find obJectlOna~le. See 
367·U. S., at 749. No such constitutional questIOns lurk 
here, petitioners contend, for § 14(b) of the NLR!,- expres~ly 
preserves the 'authority of States to outlaw umon-securrty 
agreements. Thus, petitioners' argum:nt runs, the federal 
pre-emption essential to Hanson's Jindmg of governmental 
action is missing in the NLRA context, and we therefore 
need not strain to avoid the plain meaning of § 8(a)(3) as we 
did with § 2, Elc,:enth. . . . .. . 

We need not decide whether the exercIse ofrrghts per~lt
ted though not compelled, by § 8(a)(3)·involves state actIOn. 
Cf.' Steelworkers v. Sadlowski. 457 U. S. 102. 121,. n .. 16 
(1982) (union's deci!lion to adopt an i~te~nal rule govermng Its 
elections does riot· involve state actIon); Steelworkr.r~ v. 
Weber, 443 U. S. 193, 200 (1979) (negotiation of .collectl~e
bargaining agreement's affirmativ~-action ~lan does not m
volve state· action).. Even· as~ummg that It. does not, and 
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that the ~LRA and RLA therefore differ in this respect, we 
do not belIeve that the absence of any constitutional concerns 
in this case would warrant reading the nearly identical, 
language of § 8(a)(3) and § 2, Eleventh differently. It is, of 
course, true that federal statutes are to be construed so as to 
avoid serious doubts a..q to theirconstitutionaIity, and that 
when faced with such doubts the Court will first determine 
whether it is fairly possible to interpret the statute in a 
manner that renders it constitutionally valid. Edward.1; 
DeBartolo Corp. v. Florida G1llfCoa,st BnUding & Constmc
fion Trade.~ Council, 485 U. S. 568 (1988); C~well v. Ben-
son, 285 U. S. 22, 62 (1932). But Rtatutory construction may 
not. be pressed "'to the point of diRingenuousevasion,'" 
Untted States v. Locke, 471 U. S. 84, 96 (1985) (quoting 
George MOO1'e lee Cream Co. v. Ro.~e, 289 U. S;373, 379 
(1933», and in avoiding constitutional questions the' Court 
may not embrace a construction that "is plainly contrary to 
the intent of CongresA.·' DeBartolo, supra, at 575.. In 
Street, we concluded that our interpretation of § 2, Eleventh 
waR "not only 'fairly possible' but entirely reasonable," 367 
U. S., at 750, and we have ac1hered to that interpretation 
since. We therefore decline to construe the language of 
§ 8(a)(3) differently from that of § 2, Eleventh on the theory 
that our construction of the latter provision waA merely co~
s~itutionally expedient. CongreRs enacted the two provi
sIOns for the same purpose, eliminating "free riders," and' 
that purpose dictates our construction of §8(a)(3) no less than. 
it did that of § 2, Eleventh, regard less of wh.ether thenegoti
ation of union-security agreements under the NLRA par
takes of governmental action.' . . 

IV 

We conclude that § 8(a)(3), like its statutory equivalent, 
§ 2, Eleventh of the RLA, authorizeR the exaction of .only 
those fees and rlues necessary to "performing the'duties of an 
exclusive representative of the employees in dealing With the 
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employer on labor-management issues>: Ellis, 46G U. S., ~t ' . 
.' 448; . Accordingly, th~ judgment of th~ Court of Appeals IS 

,\. ~ 

,. Affinlled. 
i ~ 
"1 

JUSTICE KENNEDYltook no part in.: the conRideration. or 
decisi?n.of thiscase.,) '.1' 

'JuSTICE BLACKMUN; with whom J«STICE O'~ONNO.R al~d 
JUSTI,CE SCALIA join"concurring in p';art and dlssentmg In 
part; ;;. . :(;' 
:r~gree that theDi~trict Court and~the Court 0; Appeals 

properly exercised jurisdiction over respond~nt!\ duty-of
fair-representation and First Amendment.claJm~. ~nd. t~at 
Uie National L~bor R~lation8 Board had primary JUrisdIctIon 
over respondents' claim brought under § 8(a)(3) of the Na
ti~nal Labor Relations Act of 1935,49 Stat.452, as amended, 
29 U;> S. C. §l58(a)(3). I also agree that the Co~rt of .Ap
peaJshad jurisdiction to d.ecide the §~(~)(3) q~es~lOn raJ!\ed 
by' respondents' duty-of-falr-represe~t!ltl?n. claIm. 1 there
fore join Parts I. and II of the Court s opinIOn. . 
. My agreement with the majority ends there, ~owever, f?r I 

. cannot agree with its resolution of the·§ 8(a)(3) I!\sue. Wlth
out the decision in Machinists v. Street; 367 U. S. 740 (1961), 
involving the Railway Labor i\ct (RLt-), the Court could not 
reach the result it does today. Our a£cepted mode ofr~solv
i~g statutory qUE!stions woul~ not le~d to a conRt.ructlOn of 
§8(a)(3) so foreign to that sectIOn's express Janguag~ and leg-. 
i~latiye history,which show that CO~~,ess did not Inten~ to . 
liini~;~ither the amouht of "agency fe~s (or what the maJor
ity~~bels "dues,eqtiivaIEmts") a un~or, may coll.ect uJ)(~er a. 
union~security agreement, or the umqns expendIture of such 
fun<:lt The Court's excessive relial\ce on Street to reach a 
,.I .;I"j'" . ..1... :;1 . 

l'Lik~ the majority, i do 'not reach the Fi~t Amendment issue raised 
. ~elo~rby respondents, and therefore similarp,'. do not address ~hether a. 

dnion'e exercise orrightspursuanUo § 8(a)(3), Involves state actIOn .. See 
, . ,;. " .. ' . \1 .. .4nte,-,at 761. \ .,' , . ;'\ 
J: 'ii, . . I,: I,i '.. I 

! :l,)if,·.· t., 
" 'I . . .. . ~". ;k.~.·'j:!, .. ,~~.~~#~~~~~~.~;~~~:~~t~,;~~ :'.". • ... :'·.,:I!:: ..... ~·:::-" .. ~...;:~:.'~~~.;· •. : W: ___ • __ 
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contraryconc/usion is manifested by its unique line of reason
ing. No Rooner is the language of § 8(a)(3) intoned, than the 
Court abandons all attempt at construction ofthis statute and 
leaps to its interpretation over a quarter century ago of 
another statute enacted by a different Congress, a statute' 
with a distinct history and purpm;e. See a.nte, at 744-745, 
I am unwilling to offend our established doctrines of stat
utory construction and ,strain the meaning of the language 
used by Congress in § 8(a)(3), !'limply to conform § 8(a)(3)'s 
construction to the Court's interpretation of similar language 
in a different later-enacted statute, an interpretation which is 
itself "not without its difficulties;" Abood v. Detroit Roare{ 
of Education, 431 U. S. 209, 2.'32 (1977) (characterizing the 
Court's ilecisiop in Street). I therefore dissent from Parts' 
III and IV of the Court's opinion. 

I 

As the Court observeR, "we have I)ever before delineated 
the precise limits § 8(a)(3) places on the negotiation' and 
enforcement of union-security agreem'ents." Ante, at 745. 
Unlike the majority, however, I think the hlsue is an entirely 
new one. I shall endeavor, therefore; to resolve it in accord
ance with our well-settled principles of statutory construction. 

. '. " . 

A 

As with any fJuestion of statutory interpretation, the 8tart
ing point is the language of the statute it8elf. Section 8(a)(3) 
makes it unlawful fOI' an employer to "di8criminat[e] inre
gard to hire or tenure of employment or any term or condi
tion of employment to encourage or discourage membership 
in any labor organization." '29 U. S. C. § 158(a)(3). Stand
ing alone, this proscription, and thml § R(b)(2)'!'Icorollary 
proscription,' effectively would outlaw union-security agree
ments. The proRcription, however, is qualified by two pro
visos. The firRt, which appeared initially in § 8(a)(3) of the 

I Section S(b)(2)' make" it unlawful (I)r a ;mioll "to C8u"e or a,ttempt to 
cauge nn employer" to violate § 8(a)(::I). 29 U. S. C. § lr>8(b)(2)., ' 

; 
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NLRA as originally enacted in 1935, 49 Stat. 452, generally 
, excludes union-security /lgreements from statutory con-
demnation by explaining that 

"nothing in [the NLRA] or in any other' statute of ~he 
United States, shall preclude an employer from m~kmg 

'anaweement with a labor organization: ' . to r~qlllre a.s 
a condition of employment membershIp therem . , . If 

, such labor organization is the repreRentati~e ?f the em,~ 
ployees as provided in section 159(a) of thiS tItle .. ~ . 
§8(a)(3), 29 U;S. C. § 168(a)(3), " 

The ~econd proviso, incorllorated in § 8(a)(3; ~Y the T,aft
Hartley' Amendments of 1947, 61 St~t. 141,' clrCUmSCrI?eS 
the, first proviso's general exemptIOn by the followlllg 
limitations: 

. "[~no employer shall justify a~y .discrimination ~gai?st 
, an employee for nonmembership III a l~bo: orgamzatIon 
. , '. if-he has reasonable grounds for belIevmg that mem
bership was denied or terminated for reasons ~th~r than 
the failure of the employee to tender the periodIc ?~es 
and the initiation fees uniformly required as a conditIon 
of acquiring or retaining membership:" 

, The' plain language of these -stl,\tuto;-y provision~, read' 
together, permits an employer and union to. ~lIter II1to~n 
agreement requiring aU employees, as a, condItIon ~f .c?n~lI1-
ued' employment, to pay uniform periodic dues and ImtIatlOn 
fees. 4

, ' The second proviso expressly allows an ?mployer,to 
terminate any '''employee,'' pursuant to a umon-securlty 
agreement permitted by the first proviso, if the employee 

'Th T ft-Hartley Act als~ amended the firgt provi~o to 'prohibit the,· 
, aPplic:tio~ of a union-security agreement to al) in;ividual until he~aR b.-en_ 
employed Cor 30 days. See 29 U. S~ C. § 158(a)(. \., . " 

• This reading, oCroul'8e, lIo"(s from the (act t~n~ memb~l'Ilhlp IIll uRed 
, in the fll'llt provis,o~ means not actual m.-m~l'!lhlr. 10 the Union, hut rather 
, "the payment of itiitiation fees and monthly dlle~. N[,RB v. Gpnpml Mo-

torn Corp.,373 U.S. 734; 742 (1963). -

I'. . .' 
. \ ',' " ··'~··'·:'>·('~·:"~_<"~:~.~~'.'i~~~1"J.~~::·~~~-)~;~· ", _:~ •• ;Q'.' /. ,-:--";!,~. ;~;~"~''r:"':.J_ ••. , __ _ 
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fails "to tender the periodic dues. and the initiation fees 
unifonnly required as a condition of acquiring or retaining 
membership" in the union. 29 U. S. C. ~ 158(a)(3). The term 
"employee," as statutorily defined. includes' any employee. 
without regard to union membership. See 29 U. S. C. § 152 
(3). Union-member employees and nonunion-member em-
ployees are treated alike under ~ 8(a)(3). . 

"[W]e a~fmme 'that the legislative purpose is expressed by 
the ordinary meaning of the words used. tt. 'Am,erica.n To
bacco Co. v. Patfer.qon, 456 U. S. 63.68 (1982), quoting Rich
a.rd.~ v. United StateR, 369 U. S. I, 9 (1962). The tenns 
lid .. .1 ".." I· th .. .. . h· ues anll lees,' a.~ usectn e prOVISO, can reler to not 109 
other than the regular, periodic dues and initiation fees paid 
by "volunt.ary" union membeI'R. . This was the apparent 
understanding of the Court in those decisions in which it 
held that ~ 8(a)(3) permits union-security agreements. See 
NLRB v. Geneml Maim·., Corp.; 373 U. S. 734, 736 (1963) 
(approving a union-security proposal that would have condi

. tioned employment. "upon the payment of sums equal to the 
initiation fee and regular monthly'-dues paid. by the union 
members"); Reia,il Clerks v. Schermerhorn, 373 U. S. 746, 
753 (1963) (upholding agreement requiring-nonmembers to 
pay a "service fee [whichl is admittedly the exact equal of 
membership initiat.ion fees and monthly dues"). It also has 
been the consistent view of the NLRB," "the agency en-

• See, P. g., In rP. Union .';fal"rh & Rr,fining Co., R7 N. L. R. B. 779, 
(1949), enf'd, IR6 F. 2<1. )(lOR (CA7), cert. denied, 342 U. S, 815 (1951); 
Detroil Mailer., Union No. 40, 192 N. L. R. B. 951, 951-952 (1971). In 
De/roit Mailer .• , the Board explained: 

"Neither on its face nor in the congr"~Rionnl purpORe behind [§ 8(a)(3)) 
can any warrnnt be found for mnking any di~tinction here between dues 
which may bE' allocat.ed for collective-bargaining purpo~('s and thoRe ear- .' 
marked for in~titutional expenges of the union .... '!DJues collected from 
membel"ll may be used for a variety of purpOReR, in addition to meeting the' 
union·A coslR of collective hargaining.' Union~ 'rather typically' use'their . 
membel"llhip duE'S 'to do thoR(' things which the membel"ll authorized the· 
union to do in their interest and on their behalf: By v-ii"tue ,of Sec-

<".:Yo'."" .• ""'. --~--------. 
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trusted by Congress, with -the authority to administer the 
NLRA." Edward J. r DeBartolo Corp . . v. Florida G'ltl[Coast 
Building & Construdion Trades Council, 485 U. S. 5?8~ 
574 (1988) .. The proVisos do not give' any employee, UnIon 
member or not, the right to pay less than the full amount 
of regular dues and· initiation . fee~ ~harged to all other 
bargaining-unit emplC?yees. . ' 

:i;: 

tion 8(a)(3),~uch due8m~y' be required (rom';nn employee unrle'· a union· 
security contract so long as they are periodi!1 and ~niformlY required lI.nd 
are not devoterl to a purpose which would make thl'lr mandatory extraction 
otherwise inimical to public policy. " ·Id., at 952, quoting Rrtflil Cl~rk., , .. 
Sch41rmerhom. 373 U. 8./at 753-754 (internal quotations omitted). 

The United States, appe~ing here as amictt., cllriae, maintnins that posi-
.tion in this ca.~e. ,l .' . 

Contrary to the Court'iI suggestion, the NLRR has not !'mbrac~rI and 
then "rep~diated" the view that, for purpo~esof § 8(0)(:!), "pe~io"ic d.t1f!s 
and initiation fees" mean only "those fees necessary to finance collectlve
bargaining a~tivities." . Ante, at 752, n. 7. Team .• le", lAIca.l No, 9.S9. lli7 
N. L. R. B. 1042 (l967), does not demonstrate' otherwise. In Tp(lm~t(':1"tl 
Local the NLRB held that "working dues" designaterl to fund a union 
buildi~g program and a credit union were actually "assf>ssments" not con
templated by the proviso to § 8(a)(3). Id., at 1q44. The Boa~ found t~at 
the union Itself reganled the levy asa "temporary aRses~ment. clea~ly dl~· 
tinct from its "regular dues. " Ibid. Moreover, because th(' flnan~lOg for 
the programs was constructed hi such a way that the u.nilin treasury might 
never have. received '90% or the moneys, the' Board concluded that the 
"working dues" were actually "special purPO.SI!~ funds:" and that "t~e 
support of such funds cannot come from 'perlOdlc dueR as ~~n~ ter:m IS 

used in §R(n)(3)." Ibid: In Detroit Mailers, the NLRBdl~tlOg\llshp.rI 
such assessments from "periOdic and uniformly required" dues, which, in 
its view, n union is not precluded from demanditigofnonmembel"ll pUl"lluant 
to § 8(a)(3). 192 N. L. R B., at 952.. .' . . 

While the majority credits an interpretatio~of Teitm.qfm Lornl pro
pounded by a dissenting member ofthe Boanl in DefroUMaileMl. altle,nt 
762-75.'1, n. 7, I prefer to'.take the Boanl's word at fac!' value: Team.'te~· 
Locnl did not create "cOntrolling precedent" endorsing the view of § 8(a101)' 
enuncintedby the bourt'~Oday. '192 N. L. R.!:B .• nt 952. Signiflcantl~, 
the majority cannot cite 'one cas!! in which th~ Board ha.\helrl t~nt UIII
formly required, periOdic dues used for purposes other than collecttve bar-
gaining" are not dues within the meaning of § S(n)(3). 

I. ! 
~ l' 

.,r.: ,( : - . ~ \ 

", .
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The Court'f\ conclusion that § 8(a)(3) prohibits petitionprR 

from requiring respondents to pay fees·. for purposes other 
th.a~ tho~e "germane" to collective bargaining, contract ad
~lmstratlOn, and grievance adjustment simply cann.ot be de
rived from the plain language of the statute. In effect, the 
Court acceptR reRpondentR' contention that the words "dUeR" 
and "feeR," as uRed in § 8(a)(3), refer not to the periodic 
amount a union charges its members but to the portion of . 
that amount that the union expends on statutory collective 
ba.rgaini~g.· , See B:ieffor Re8pondents 17-20. Not only is 
thIs .r~admg Implau8.lble as a matter of simple English usage, 
but It IS also contradicted by the decisions of this Court and of 
the NLRB interpreting the 8ection. Section 8(a)(3) does 
not speak of "dues" and "fees" that employees covered by a 

.. '!he C?,urt's insiRten~e that it has not changed the ~eaning ofthetenn 
u~lform, see. (mfe. at 7?3, n. 8, misses t.he point. The . uniformity ·re

qllIrement obvIously reqllIres.t.hat the union can collect from nonmembers 
under R union-security agreement only those "periodic dues and initiation 
fees" coll~cted equally from its membem. . But this begs the question: 
wh~t "pl'rlOrlic dul's IInrl initiation fees"? Itis the meaning of those terms . 
whIch the Court miRconceives. 

U~dp~r o~r spltle,l r!octrin~8 of statut.ory construction, were there anv 
amhllClllty.m the meaning nf§ 8(a)(3)-whkh.there is not-the Court would . 
be, constrnmer! to dpfer to t.he interpretation of the NLRR, unless the agen
c~ S constructIOn wel:e contrary to the dellr intent of Congress. C"~I'ron 
l.. S. A. Inr. v. Na/l(lnai Rp.qourt:e.q D"fm,.qe Cormril, Inc., 467 U. S. R.'l7, 
M~-~3, a~d n. !l (I!lM): Although the Cimrt apparently finds such ambi
!!'tllty: It falls to apply thIS doctrine. Ry reference to n nlllTOW view of con
v:;esslOnal "~lIrJ1o~e" glpnnerl from i~olated stntements in the legiRlntive 
Illstory. nnd III rehance upon this Court's interpretntion of another statut.e, 
the Court conRtn,cts nn interpretntion that not only finds no support In the 
statutory languap:e or legislative history of § 8(a)(3), but also contradicts 
the ~oard's settler! interpretation of t.he statutory provision. The Court 
preVIOusly has directerl: "Where the Roard's conRtJ~,ction of the Act is rea
sonable. i~ Rhollirl not he rejected 'merely becRlIse the courts might prefer 
another :,ew of. the statllt!' ... • PaI/PI'n Maker. v. NLRB, 47a U. S. !I5, 
114 (I!lRh), '1 l1otlll/! Frlt'll Mofor Co. v. NLRR, 441 U. S. 488,4!l7 Wi;!l): 
~ere. the only a.r~arent n~ot~vRtio.nfor holding that the Board's interpreta
hon of § R(al(3) IS ImpermIssible, IS the COllrt's view of another statute. 

. \" 
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1 
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union-security agreement may be required to tE~ndel' to their 
union representative; rather, the section f;peaks only of "the 
periodic dues and the initiation fees unU'nrmly reqltil'ed (IS a. 
condition of acquiring or. retaining inelnber,qhip" (emp~a~~s 
added). Thus, the section, by its term~, defines "period,c 
dues" and "initiation fees" as those dues and fee~ "uniformly 
required" of all members, not as a portion, of full dues. . As 
recognized by this Court; "dues collected from members may 
be used for a variety of purposes, in addition to meeting the 
union's costs of collective bargaining. Unions rather typi
cally URe their membership dues to do those things which the 
members authorize the,union to do in their intere8t :md on 
their. behalf." .. Retail Clerks v. Schennel'horn, 373 U. S.,at 
753-754 (internal quotations omitted). By vit1:ueof § 8(a).(3), 
such dues may be required from any employee under a unton-

. securjty agreement. Nothing in § 8(a)(3) limits, or ev~n ad
dresses, the purposes to which a union may devote the mon
eys collected pursuant to such an agreement. I 

B 

The Court's attempt to squeeze SUppOl1: from the legis la
·live hi8tory for its reading, of corigressional intent contrary .to 
the phiin language of § 8(a)(3) is unavailing. '. As its own d,s
cussion of the relevantlegislative materials reveals, (lIItl.', at 
747-750,. there is no' indication that the 1947 Congres8 in
tended to limit the union's authority to collect from nonmem-. 
bers the same periodic dues and initiation fees itcol\ects from 
members. Indeed, on balance, the legislative history rein-

'The Court's answer to the absolute lack of e\'id'mcp that C"ngre~s in
tended to regulate such expenditures is no answp.r at nil: the Court ~imt'ly 
reiteratE'l! that in Machini"Is v. Sirer.I, 367 U. S. i4() (J!lIm, it dirl not give 
weight to congressional silence in the RLA on thi~ issue. See (lIIfe, at i(10. 
The point, however, is not that the Court should give weight to Crmgre~~' 
silence in the NLRA; the point is that the COlli'! must find .qrlme gllpport III 

the NI;RA for its·proposition. Congress' "i1"ncp. simply hip:hli/!ht~ that 
there is no support for the Court's interpretation of the 1!l4;. Congrt's~' 
intent. . . 
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fOrCeR what the Rtatutory language suggestR: the provi~os 
neit.h,er limit the uses to which agency fees may be put nor 
reqUIre nonmemberR to be charged lesR than the "Ulliform" 
dues and initiation fees. 

In Machini.~t.~ v. NLRB, 362 U. S. 411 (1960), the' Court ' 
stated: 

"It is well known, and the legislative hiRtory of the 1947 
Taft-Hartley amendments plainly show8, that § 8(a)(3)-

, including itR proviRo-represented the Congressional re
Rpom~e to the competing demands of employee freedom 
of choice and union 8ecurity. Had Congress thought one 
or the other overriding, it would doubtless have found . 
words adequate to express that judgment..· It did not 
do so; it accommodated both interestR, doubtless in a 
manner unRatisfactory to the extreme partisans of each, 
by drawing a line it thought rem!Onable. It is not for' 

. the mlministratoTs of the Congressional mandate to ap
proach either side of that line grudgingly." rd., at 418, 
n.7. 

The. legiRlative debateR surrounding the adoption of §.s 
a)(~) 111 1947, Rhow thatin crafting the proviso to § R(a)(3), 
;ongress was attempting "only to 'remedy the most serious 
~buRes of compulsory union membership .... '" . NLRB v. 
r(,I.le/'(l~ MO~Orll Corjl., 373 U.S., at 741, quoting from the 
!glslatlve history. The particular "abuses" Congress identi
e(~ m~~ att~mpted to correct were two: the closed shop, 
'hlch deprives management of any real choice of the men it 
ires" and gi~e~ union leaders "a method of depriving em
!oyees of their Jobs, ancHn some cases [of) a means of secur
Ig a livelihood in their trade or calling, for purely capricious 
!asons," S. Rep. No: 105, 80th Cong., 1st Sess.: 6 (]947) (S .. 
ep.), Legislative History of the Labor Management Rela" 
ons Act, 1947 (Committee Print compiled for the Sub-' 
Immittee on Labor of the Senate Committee on Labor and 
Llblic Welfare), p. 412 (1974) (Leg. Hist.); and those union 
lOpS in which the union sought to obtain indirectly the same 
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result as that obtained through a closed shop by negotiating 
'a union-shop agreement and maintaining a "closed" union 
where it was free to deny membership to an individual arbi
trarily or discriminatorily and then compel the discharge of 
that person because of his nonmembership, 93 Congo Rec. 
38:36-3837, 4193, 4885-4886 (1947), Leg. Rist. 1010, 1096-
1097, 1420-1421 (remarks of Sen: Taft); 93 Congo Rec. 4135, 
Leg.' Rist. 1061-1062 (remarks of Sen. Ellender). , Senator 

. Taft, the chief sponsor of the Senate bill, in arguing against 
an amendment to proscribe all forms of union-security agree
ments, stated that it was unwise to outlaw union-security 
agreements altogether '~since there had been for such along 
time so many union'.shops in the ,United States, [and] since in 
many trades it was entirely customary and had worked sat- , 
isfactorily," and that therefore the 'appropriate approach was 
to "meet the pro.blem of dealing with the abuses which had 
appeared." 93 Congo Rec. 4885, Leg. Hist. 1420." "Con-

:'See also, e. g., 93 Congo Rec. 3837 (1947), Leg. Rist. 1010 (remarks of 
. Sen. Taft) ("[Blecause the IInion shop has been in force in many indugt.ries 

for so many years ... to IIpset it today' probably would destroy relation· 
. ships oC long standing and probably would bring on more strikes than it 

would cure"). . . . 
'. Despite a legislative' history rife with unequivocal statements to the con
trary, the Court concludes that the 1947 Congress did not ~et Ollt to're
strict union-security agreements in a "limited fashion." AnI", at i55, . 
Quite apart Crom the Court's unorthodox reliance on re~n:ge~ltations of 
those opposed to the TaCt-Hartley amendme,nts; the majorIty s observa
tion that "Congress viewed the Wagner Act's regime of compulsory IInion- . 
ism as seriously flawed," ibid., begs the question. The perceived flaws 
were embedded in the clo"ed-shop system, not the union-shop system,. 
Thus, as is characteristic of the majority's opinion; its comparison to the . 
RLA, under which there was no closed-shop system, is beside the point. 

. See ibid. Congress waS aware that under the NLRA; "the one system 
[the closed shop] ha[dlled to very serious abuses and the other system [the 
'union shop] ha[dl not led to such serious. abuses." 93Cong. Rec, 4886 
(1947), Leg. Hist. 1421 (remarks of Sen. Taft). Acconlingly, Congress 
banned closed shops 'altogether, but it JIlade only limited inroads on t~e 

. union-shop system that hi\(1 hl!en in effect prior to 1947, careflllly descrlb-
. ing its limitations on such a~ments. R. R. Rep'. No. 245, 80th Cong:. 

./ 

i 
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gre~s I also J recognized that in the absence of a union-fiecurit\' 
provil"ion 'many employeeR sharing the benefits of what U1;
ions are ahle to accomplish hy collective bargaining will 
refuse to pay their share of the cost.'" N~RB v. Gp17prnl 
Motors Corp,. 37a U. S., at 740-741, quoting S.Rep., at 6. 
Leg. Hist. 412_ . .. ... 

Congress' !'oilltion was to han the closed shop and to. permit 
the enforcement of union-shop agreements as long as union 
membership is available "Oil the same terms and conditionA" 
to all employees, and mannatory discharge is required only 
for "nonpayment of regular dlleR and initiation fees. "S, 
Rep" at 7, 20, Leg. Hist. 413, 426. Congress was of the· 
view, that. as Senator Taft stated, "[tlhe fact th~t the em
ployee will have to· pay dues to the union seems ... to he 
much lesl" important The important thing is that the man 
will have the job," 93 Cong, ReI.'. 48R6 (1947), Leg. Hist. 
1422, "'AI man can get a job with an employer and can con- .. 
tinue in that job if, in effect, he joins the union and pays the 
union dues_'· . . ~ 

"I fhe pay!' (\l(' IhIP!' withollt.ji>ining th~ llnir;n. he haR the right 
to be employed," .. 9:~ Cong, I{ec, 4RRIi (1947), Leg. His!, . 
.--=-..:.. - ---~-

I~t S!'s~ .• !1 (J!I-lil, Lpg, Hi"t. :11K): S. Rep .• atri-7. L!'g. Hi"!. 412-41::1. It 
cOllltinot. hI' ('Irarpr rrom the l!,gi~lati\'(> hi~t()r~: that in rriacting the pro\'i
"n~ to § I'la)(:II. Cnn~"~"" nttc>mptNI In tlpal onl~' with ~II/'I~ifir nhu"P!' in th" 
ullion-"It"p "y"tpnt. "nly thp "arl:ulIl p,-nhlplll" that Iwltll nl'i"f'II." !l:l Cong. 
)t!'r. ,j~Kli I HWi). Lp~. Hi"t. 1-121 (rl'll1nt'k" or Sf'n. Tart.!: lIrcO)',I. !':l ClIlIg, 
Rf'c. :1X:11i-:IR:li (1!I471. Lp.~. Hi~t. WIO-IIIII (rrmm-It""fSpn.l'artl. COli
~~r'.'""· phil"""phy wa~ tltllt it hntl "to c1ecr~(' !'ithN'lIlI .0/11'11 ~hop or lin 0/11'11 . 

II1110n. lit I tI"crt'!'lllIn 0P'!II IInion , .. Iwhich won""l pr,'mit the C,,"fjllUH
li"n "r "xi"ting rplatinneh;p". and [won"/) nlll vinl(>ntl)'·t.!'lIr apm·t: a·I!I"!'at' 
many '''ng-pxi~ljng rpllltion"hip~ alltl ntakE' trnllhle in the lahOl' movement: 
:t11l1 Yf't at th!' "lint!' Un ... it [woultll m!'et the ahi .. !'" whichexi~t." !l:1 
C"nl!. f{~r. 4HHli (I!l4i). LpR',Hi"!. 142(1 (rpma)'k~ of R"n. Taft),· Uninn-
"PI'IIrit.,v IIg),N'mPllt" )''''lniJ'in,R' tit!' paY'11rnt Ilr unifo.-nl fleriudie du!'" untl 
"lallI/1m I .initiat.i,," f!'p~ wp,'(> nol. amollg t.he "1)f~citi(>rI nhu"!'~. ThC're Wll~ 
n" (petimnn.\' rpgllrtling prohl",m" Rri"ing frllnt "ndl Rrrnng"mE'nt~, In
tI;rl'tI, thC' .~uht<:'xt flf thp pntire .Irl):ttl" Wa" that "urh arrlln,R'!'mpnt" Wl're . 

. itrre/ltahl(>,· The Court'" ~uR'ge~tion tn the eimtrnry i" "imply ulltim"bl~: 
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1421-1422, There is ~o serious doubt that what Cl1ngl'e~s 
had in mimi was a situation in which thenonmemhl'I'em
ployee would "pay the same dues a!l othe~ melTl1wl'f'of thp 
union." 93 COIig. Rec. 4272 (1947); Leg; Hu,t. 1l42Jrema~ks 
of Sen. Taft); accord, 93Cong. Rec. 35G7 (1947). Leg. Hlf'L 
740 (remarks of Sen.· Jennings) (members of the minority 
"should go along and contribute dues like the otlll'l'~"). III 
their financial obligations, therefore, these employees .were 
"in effect," union members, ahdcould notbe dif'chargl'd pl~r
suant to a ·union~security agreement as long as they matn
tained this aspect or union "membership."!' This solution 
was viewed as "tak[inglcare" of the free-rirll'!' issue, m~ 
Congo Rec. 4887 (1947), Leg, Hist. 1422 (remarks of Sen. 
Taft). . . ... . .. . .. 

Throughoutthe hearings anci lengthy debatl' on one of the 
most hotly contested issues that confronted the HJ47 Con" 
gress, not once did any Member of Congress SUggf>~t that 
§ 8(a)(3).did noUeave employers and UniOlll" free to ac\opt m~" 
enforce union-security agreements requiring all employees 111 
the bargaining unit to pay an amount eqllal to full unil)t1 r\lle~ 
and l"tandard in·itiationfees. I Nor did anyone 1'1lg:g(>l't that 
~ 8(a)(3) affected a 'union's expenditure of such funds_ 
, Indeed. the legislative history indicall'!'l tlHlt ('ong:J'pf'.!': af

firmatively declined to place limitations 011 either tllP amount 
of dues a union could charge or the. USl'1' II) which it cflllld pllt 
thp1'e clues. The Court cli·Rmi!;seR 31' il'l'I'If'\'allt t he fad thnt 
Gongre~~ expreR~ly rejectecl the HOllRf' 1'1:opn~al that \\'olll;~ 
have ef11powerecl the NLRB to r~gulate the "n~m"lI1ahle,ne~s 
of union cllle~ and expenditures. Thf' COllrt fincl1' me:111lllgflll 
the fact that "Itlhe Ho.use bill did not purport to !'f't nut the 

. "The Srnate heport explai~!'r1: Con!rre"" ",:/id IIot tln~i,'" tn limit tl,p 
·Iaho,' or!rani7,ation with.rf'"pect to either it~ !,plpI'1 jqn "f 1llE'1ll""'.'"hil.' "." ":
fllll"ion th!,,-.,rl"Om. Rut [itl did wi~h tt) proterl til" PlIlploYI'p ~11 hI' .Inh If 
1I11,-":t"o·l1ahly expened or denied memher"hip. Thl' tp." I'l'n\"ll/",1 hy 1,11" 
amel1dm!'nt al'!~ ha~e!lupon faet~ ,-e:tllily ascl'rt:Jinahlp :111<1 ,III II lit. 1'1''l1lJ1·e 

theemployl'r to inqllire.into thl:' intermil :tff:tir. or \ he \Inion." S. R!'p., nt 

. 200 Le!r. Hi~t. 426 ... 



4Hi {J, !" 

I'ight$ of Ilnlllllrlllllrl'l! who aJ'e cnmpelh~rl to pay lIilion rllle~, 
hutl'llllwr ~()lIght. to f:'f'tablif'h a 'hill of right~ for'lIninll 1//('111_ 

11I'1',~' vi~-ii-yi~ lhpir IIl1ion Ipadel'~, lJ, It Rep .. at :H, L~g, 
I'fi~t. :{22 (pl11pha~i~ milled)," Allf". Ilt 7ri8. Hut. this i~ a 
di~tilldion wit hOllt a rliffel'Pllce, Conb'ary to the Court.'~ 
view, Congl'p~,<; de\\'ed t.hi~ 1)I'opof'al a~ direCtlv related to 
§ R( a)(!l); Con,g'l'e~~ clearly saw the nonmembe~R' illtpl'e~!~ 
in this cont.ext aR heing rppresenterl hy union members,'" 
Thu~, flenator Taft explainer! the Senate conferees' re'asonR 
for refusing to accept the provisionR in the How~e bill: 

"In the opinion of the Senate '?onferee!'Ll the language 
which protected an employee (mm losing his job i( a 
union expellerl him, 'f?~ R?me l'('asol1 other than Ilonpay~ 
ment of dlles and nutlatlOn fees, uniformly I'pquired of 
all, member~, was conRidel'er\ ~lImcient protection," ' !I~ 
COllg. RE'c, (;44:1 (J!)47), Leg. Hi~t. 1G40., • 

Congress' d('ci~i/)n, in the COUI'RE.' of the well-docunlt'nte() 
Spnate-Hou~E' comJlJ'()mi~e, not to plaee :lilY gellPral fedf'ral 
I'(>i'trict.iOllR 1.111 the levels or lIReR of' union' dues." indicates 

'" Th(' ~~lIl1rf app,,:~,'~ !n, h('lif'i'(' thnt C"ng,'''~~ int pndf'rl § ,~( a )(!~) fo ,prll
f,'et th" 1I11f','p"t" of l11,hv"hmlllnnmf'lllh",'" in t.h" ""1"" In whkh tllf' union 
1''''" ~h"ir mllnf'~'"' f'f'(' o,,'~, nt. iii!', It ('IIul<l 11111. hf" ('Iparl"!', IlIllI'errr, 
Ihaf,tllng,'''"" rilllnllt hn\'(' f~'i" in minrl af ali. A~ ~(>lIafrn' Taft,('xl'lail1rrr 
til I,," rollf'agllp \\'itn rlllllplml1(>,1 th:,lt I'P'Iuiring a man t.o join a union he 
rill"" I1n( \\'i~h (II jilin (plII'"Ual1t t.o §X(al(:l)) w:t~ nn If"" 1'('~ll'kt.i\'f' (hmi a 
r/II"pd "1",1': ill ",w('1 ing .§ 1'( n )(:11, Congl''''" wns nllt I .. ying "( (l go inln f he 
III'II"r/I'" fjplr/'nf I I", I'ighl" "r pnl'!ielli:1I' 1"'I'""n~," 1I:1 Cnng, , I{pc, "~X(j 
((!Hil, /'Pg, /li,1. I,I:!!. " 

'l'it(' n,,',\' ",.il!hl.~" pi'"I"d (.r/ h,\' I IH' ~ Xla 11:11 p""vi~n" nr" wOl'kpl's' pm
/,1",1' n", 11 I I'igh(" ", Ihr I"l!'i,lntin' ,lph:I("" ,'dlpet., C,,'nl!"''''''Wll" IlI'ind
,'',,,,,\' ('''';''''I'Il('ri wi! h ii,""I", ing wIII'kpr,' j,,", f,'nll! ('nl"'ieilln" :1('1 ion" . hr 
'''"1111 fen(!!'r" "Thp'"II"I""", nf tit(' IIni,,,, IInf"il'lnl"", pl'net ice provisiun" 
nrlrl"r/ 1(, * ~1:1)(:l1 wn' to 'prpvpnlt I thp IInio" rl'o", inriuciilg 1./11' enlplnyp,' In 
""" tI,,· .. nlOhll1'(,III. "r II", jilt. Ir, pnf,1I'c" Ihp 'lIIi",,', 1'111('","; /'i,lIr,'" 
,11"".,.",. v, N /JUf, ,1';::1 II, S" at 121i (di,""nl ing "I,inion 1,'IIllnt ing SI~IIti"1d 
v, ,VDR/I, :l!J" I,', S, ,12:', 42!1 (l!ui!I).' ' 

.. Cony-i'!'" ',',I'lr"r/ nlll~' nne limi(alion tin (llf' """" whirhclln he IIIml" IIf 
uninn r/u"s, '''rWlilh IiIUp apparent ,Ii"w""inn III' nl'"o,ition," th", S';nnt" 

COMMUNICATlONS WORKERS ", (IECK ii!; 

7!l!; Opinion of RLACKMUN, ,J. 

that it did not. iJitend the prov:isos to limit the uses to which, 
agency fees may be put; , , 

The Court invokes what it apparently !leeR as a smgle
minded )egi~l:itivep~rp08e,narriely, the el:adic~ti(JI1, f)f a 
"free~rider" problem, and then views the legislative hIstory 
through this narrow prism, The,legislati,v(> mat~rials ~Iem
onstrate, however, that, contrary to the ImpreSSIOn 1~1t by 

, the Court, Congress, was not guided ~olely by a <1esll'e to 
eliminate "f1'ee, riders," The 1947Congl"eRs that carefully 
crafted- § 8(a)(3) was focusing on a quit~ different problem
the most serious abuses of compu\~ory unionism, As the ma
jority observes, "Congre8s carefully tailore(~ [its \ solu! ion, to 
the evils at which it was aimed," Ante, at '/49, III sel"'mg 
its purpose, Congress went only so far in foreclosing compul
sory unionism,' It outlawed closed shops altogether, but 
ba~ned ,unions from using union-security provisions bnly 
where those provisions exact-more than t.he initiation feef; 
and "periodic rlueR" uniformly required as c(1nditionr-: ofUl1ion 

confer"e, adoptf'd the Hou,e bill's prohibitionlimitillg what IIni"l1~ lIIay 
spend from due' money'on federal elections, l';l'~fiffr,'" v, U,,;'~rl S,,,t~", 
407 U, S, !l/!!;, 40!; (I!l72), In §!l04 of the Lahor' Mnl1a~l'lIIent Rplnt',,,n. 
(Taft-Hartley) Art, 61 Stat. 159-160, which i, now inrnrpnrafprl in Ih .. f Prl
eral ElectiOl; Cninpail!l1 Act of ,I9ili, !l0 Stat. WO, 2 lJ, }-:, C, Htthln~, 
Cong-reRs made it unlawful for a union "to make a ('rlllt~ihnt!on or pXI':'~'h
ture in connl'ction with" certain political elections, "l'Imal''''~, (lr I'"ht ,ral 
COl1\'('ntion~, ' , " 

, The Senat(' cnnferee~ al~o ag-reed with the Hnu~~ t hnt somp s;1fl'gllnrrl , 
wn~ m'l"ded to prevent union~ from charging nl'''' IIIpmh~r.: !'xII,.hitnnt. 
initiat.ion fel'~ that effectively "close" .the uninn, tllPl"hy "rrllsi rntfingl thp 
intent. of [§ R(a)(:!) I," !/!l Cong, Rec, r>44!l (J !l4il, Lpg, Hi"!. I!;,III II'pm"rk. 
of Sen. ,Taft), Hence, § R(h)(5) wa~ added to th!! fiiml hill. which makf's it 
an unfair 'Iahor practice 'for a union which h:l~ nf'gotiaterl a IIni"',l-Sf'eurit,l' 
lIgrpl'ment to rf'qnir~ initiation fees that the NLHII"finds e~c('"'"'(' nr ,h.
criminatory umlel- all the circumRtances," 2!1 p, S, C. § IfiRlhl(;;I, _ The 
Senate plL~"e,1, § /!(h)(5) only after receiving- a~~lIran('~sfr(1m jo;"l1at')r Taff 
that it would not allow 'the NLRR to regulate union f'xp(!nllitlll'es, SPf' !I:J 
C(1ng, Rec, (j~r;!I ()!l47), L~g, Hist, ,162:~ (~tre"~ing that the prrJ\'i~i"n "i~ 
limited to initiation fees and does not cover dill""), 



I "j 

I )pillillll of HI.A!'KMIIN .. J. ,IX7 lJ. ~, 

IYlpmhl'l·ship. ()thpl'wis(', i(.'df't.ermilwd that thE' "f'glliafion 
of llnioIH~f'(·III·il.v ag,·p('mf'I1t.R shollid hI' Irn 10 spedfil' fefif'rnl 
Ipgislat.ion :lIId I II til!' If'gi~latllJ'!'s anrl ('ollJts't,f 1.11<' sf'v('ral 
~1:Jtl's.'" CIIlIgI·pss,l'xplieill.v dprlilH'rI 10 mandat.e thr kind of 
pal'tif'lllnJ'i7.!'d rpglliation of union duf's :1I1d fees which t.he 

. Court nttJ·ihlll.rs to it totln,V,. ' 

II 

By Ruggrf\ting thnt till' )!147 Congress was drive,n priJlri
pall.\' hy a dpsil'r to er:ulientr' a "fJ'f'r-ridf'I'" prohlpm, the' 
(,:0111'1. ,finds t.hl:' mpaJls not only to distOJ't thr le,,';slative jlls
t,ification for § H(a)(:H and, to ignor(' Ihr pro\"isioll's plnin 
lahgllagr, hilt als!, to drmv a l'lIntrollillg parallrlisll1 [0 §2, 
Elev('nth of til(' IU,A, li4Stal. 12:IH. ,I!', O. ~. C, § l:,2. As. 
lIlist.aJ((>n as the (:omt is in its view of Congrpss' purjiosf' in 
('!lading § Rla)(:l), Ilw COllrt i1l eVE'n mm'p ini~tak!,1) in its rrli
anl'!' on this COllrt's illlpl'Jl1'etatiOll flf ~ 2, EI(,"E'nth in !lff/. 
('''i//isls \'. SII'('('/, :{(j7 P. S. 740 (tWil). 

Th!.' text of § H(;I )(:n of thp N U{A is, of COlll'Sf', \'('r~' milch 
liff" th(> t('xl of Uw lafE'r Pl1acted§ 2, Elpvpnt h of tlw J{ LA, 
This similarity, hm\"('\'PJ', <1or1lnot diet.atp the CflIll'lllsioJ1 thnt 
t he I !147 Cong-rf'~f; illtf'llIled 9~(;Il(~1 1.0 11:\\'" a, meanillJ.! idl'n
til'al fn t.hat whil'lI 1111" 1!1!i1 C(lllgTP~~ intPllrJpd §2, J<:lp"Plllh 
tn h:1\'f'. TllP COllrt prp\'i'lUSI:-; haf' IlPld t.hat. tile f'Cnl'P of t.Il1! ' 

IU ,A i~ not id('ntic:ll to I h:if of fhl' N LHA ,and thnl crHlhs 
sholiid hI' wary of dra\ring paralJplf\ hptw(,PI1 thr two stat-, 

""II \\':" """1'1' II,,· i""'lIli .. " .. rtlH'INLI!AI, , ,In li"l'l'lIIpl I hI' lil'lrl ill 
I hi, r"garrl '" :i, 10 d"pril'<' II,,· SI at", fir I h"il' 1'0\\'1'1" I .. pri'\'pIII f.·IImpIII· 
!~1I1·.V IllJiflni~I1l." If. H. ('"Ill'. H"", fi10, ROth C""J! .. hd ~(I~~ •• IHI (HI"i), 

L"g, IIis1. "iiI. A",·",.,lillgl~', (·""r.I·"" :"I,I.·d § 1,1110, I" Ih" filml hilt, 
wili('fl, :l~ f'tJ:wl I'd, f"qll"l·~~I.\· PI'f'~f'I"YP~ tlw :1111 IHWi1.y of 1 hI' ~I:ll f'~ I,n I'Pgll

I:lt(· I1l1illl1.S{!(·lll'il~· :tgrf'('I1lPllt~. ilH'llIding' till' t1~(\ of f'1I11c1~ ('"IIPI'!f'" f!'on! 

,.;llpl".\·f'PS pursuant III s111'h no n1!l·rf~m(lllt. .~fl(l H"'(~il ('I(>rk~ 'to s.r"(t~·
"'t,/'III1/'II, :fi:fl r. S .. al j01-i!i~. i\'1ml,v ~tnt.f'~ in fnd .h:!n· impof'f>d limiln~ 
I jllll)-: 1111 Ilw IIl1i"Il,~pf'lIrity :IJ!I·p(lmf'lIl~ I hnl :11",1 fH·'·lI1iq.J.·d illl.hflil' .illri~dir·
Ii",,", S .. ,· ~ C, ~1"ITi,. 'I'll!' l)pVI""pilll! Lahor Law 1:l!l1-1:l!l2 12r1 ",I. 
1\'~:11. 

, . "'-.~' '. , -
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Opinion of RI.A<'KMIlN, .J, 

utI'S, Rpe, ('. 1/., Fir.~f Nnfinllal !I1ni/lI"/lrr"N ('01"', \'. 

NlRH, 4:,2 tr', S, I iljrl , 6R6, n, 2:HHlflll; /lrri/l'""r/ Tmi/lIJ/"I' 
\" ./ark.~OIll'illr T"J'JIIinaf Co.;' 394 U, S'- :·!Ii!l, :\S:l (J9ri!I). 

'Thus, paralleli: hf'fween§8(a)(3) and §2, 1~1p.\'f'nth, "Iil\p all 
parallels betweE'n the NLRA and the Railway Lahor Ad, 
should be drawn with the utmost care and with full a\\'ar~
Ilrss of the' diffcI'C'nces between the stnt IItOl'y ~('il('lIl1';:." 
Cliiraf!() & N. W, R, Co, v, T/'((l/sporfa/ioll U"i,m, 402 \.I. S. 
570, 579, n, ) 1 (H171) , Contrary to the mnj'lI'ity's cnnl'lu

,sinn, a,II/I!, at 7:)0, the twoprovisioni: werP 1101, born of till' 
"same concern! s I"; indeed, they were born of.compet.ing 1'011-

cerns, This Court's intel'·pretatiOll. of ~ 2, Elp\'f'llt II, t hrl'r
fOl'e, pl'O\'ides no slippOI't, for construing §R(a)(:l) in a f;l~hioll 
inconsh~tent with it.1l plnin language nnd Ipgif'l:lt i\'r hist o I',\' . ,. 

The considerations that enabled the Court 10 CI)llCllld(' ill 
8I1'('('f, 31i7 U,R .. nl750.-that it is "'faidy p()!'~ihle'''alld "(,II: 

tireJy "E'aSOil1lblp" to read §'2, Eleventh to )lI'!I~cl'ib(' ,,'ninn· 
serui;ity agreement~ requiring uniform llilYnH'tlt~ rrom all 
harJ.!aining-llnilemployee~ al'e wholly absent with I'p~pect. til 
§8(a)(3), In S/I;('('f, the Court Rtressed the fact that fr(l1l1 
1!12r;, when the RLA wa~ first enacted, until I !I:,) \\'11(>11 ~ 2, 
1';lpvpnth a~~ump", it.f; pre;:ent form, that Ad prohihit"" :ill 
forms of union s('t'llrity ani! declared a "p,,1 iI',\' "I' rompl!'t (~ 
fl'PC'dom of choice of employeE'S to .i.oin or not til join ;1 ullioll." 
fllid, R,v)flr) I. however,Congress rerognizerl "j hf' f'xl'pn!-'!'~ 
and hUJ'(lpnsin(~lirrerl by the unions in the ad/llini~t ration ,tf 
thp r'omplf'x ~('I1f'I11(, of the (RLAI," glij 0, ~ .. :It i!i I. Th!' 
rHII' pns(',ndv:IIH'prl for amending thE' H LA in 1 !I;,I til :11Ithll,.izl' 
union-security agl'('einE'nt~ fOl' the fh'st tilll" I"n, "t, he I'linli-

"TIll' di~~!'nl ill I"" ori/!,innJ pam" dl'ci~il)n ill Ihi, .. "". "-I'I'I'''I',-i,,!,·,.'' "I. 
'''I'I'"eI: "If IIIf' 'pl!:i~lnl in' flUrpo~pg "phind § KlaH:11 11,,01 ~~. 1~"'I'''nl h "''''-'' 
id .. llli .. al, OIlP 1I'1I"ld '·'I"·!'l..Ihnl 11';i~1 COllli in S/I'I'''/ 11'",,'01 1;"",·'""1,,," to 
II", NLHA for I!uida",'" in'inlpri)retin~ § 2, Etp\·p"th. Th,' S/r,,·/ "I'ini"n. 

, hll\\'p\,<, .. , dol'~ nol ~il[nilicantIv rl'll' 1111 or ,Ii"\'n~~ pil h,· .. I hl' N 1.1::\ ",. 
§KlaU:11. '11"ll'all,. il r"\,lI~!'~ 0;1 Ih~ ,1i~lillrli\'" f":~lIrr" of 1111' ,·"ill'",,,I<,,. 
,1",l.rl' and Ihl' Hailll'm' Lah,1I' Act in cori"tr'uinl! § 2, EIi'n'nlh," iii; F, :!,I . . . - . 
II~i, 12'lO((,M 1!I1lf,1. 

. ,- 1-' - - I.' 
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Opininn flf flr.Af'KMIIN, ,I. 4~i 1', ~, 

nation of t1lP 'frpe I'irler::l.'" :~1i7 U, S., nt 7fil. Given tlmt 
haekground, !.Ill' Comt W:1H IWI'f1uadpd that it wa::l pO~f1ibJp to 
COl1elll"(> tlllIt. U( :f)l1grP::l~ did not complet.ely nhandon thp pol
i('y of full fr(>rrlom of choier emhodied in t,hp . , , Ad, but 
rathpl' mn"e inl'oarl~ on it fclI' thf' limitpd plirpo::le of elimillnt~ 
ing the pl'ohl(>ntR created hy the 'free l'idpl" .. ' Id" at 7/;7. 

The NLRA doe::l not Rhal'p tilE' HLA'f:und(>l'lying' polic,\', 
whieh pl'Op(>lIed the Court.'~ inl.erpn>tation of * 2. Elen,,,th 
in S','r,,'. Inde('d. the hif:tol'yoft.he NLRA pnint:- in the Of!
pOf;ite dir('rtion: the orig-inal policy of the Wag-ller Act \\'a~ 
to permit. all fOI'I11:- of llnion-f;ecurit.y agl'pementf;, and ~llch 
agrepments were commonplace in 1 !147. Thil~, in enarting 
~R(al(::l), t.he HI47 COJlgl'e~:-,unlike t.he 1951 Congre:-:-. wa~ 
not making inroilrl:- on a poliry of full freerlom of choire in 
o l'rI ('I' to pro\'ide un f;ppeifle rp!'pollf;e," iff" at 751. to n phl'
t.ielllm' pl'ohl('m facing- uniollf;, Rather, t.he 1947 amend
menl.f; to ~ ~(:\)(3) w('re c1e~ignrd t.o mal{e an inrond into a PI'P' 
rxif;ting policy of lhe ab~olllt(' freedom of private parti(>~ 
under fedpl'al law to Ileg'otinte llniorl-securit.y agreements. 
It wa~ :1 "limited" inro:1rI, rp!'poniling to cal'efully d('flnr>r1 

. n hllf:r'!' that ('.f)n~t'ps!' cOllchrc/prl had· ari!'r'lI in tile llninn
f1PCIll'ily :r)!I'(,PllIPntf1 pPI'mith'd hy t.he Wag-nPI' Act. The, 
) !H7 CongTPf:S d icl lIot pnact § ~(:r lI:l) for I hI:' "~am(' PUl'PO~I''' 
a~ did til!' Hlfi) Cnngrp~~ in rnne! ing ~ 2. Eleventh, Tllerp
fm'p, C'(lIltl':lr,\' 10 t.hr ClllII'l's ('!IIH'IIISinll. oillr', at 7/i2, t.helal
tel'. pilI' pnsr', "dirninnting 'f,'Pf' rid('r!','" dnel' 1101 dictal e 0111' 

('on!'t rud inn of * H(n )(~), I'pg,mll(>f:sol' it~ impact on OUI' CIIll
slt'lwl ion ,lIf ~~, 1';1(>\'1'111". . 

III III'r/PI' In O\'!'l'f'ornr Uri!' inpl'ilahle ronclll~ioll, 1,Ile Court 
l'pli('~ on I'r>nwl'ks 11m"!' hy :1 fp\\' Mpmher~ of the Congre~~ in 
('nading tlw )!Ifi) :1lnf>IHllllenl~ t.o §2, r~lrvenlh of the f{LA, 
\I'hi!''' III(' (:0111'1. ('onlpncl!' ~"o\\'thal tit!; I!lll) Cong-ress 
I'irl\'rrl thof:!' :mw:rdmpnts :rf:. irlPlttieal to tllr all1enrlmenl~ 
that had ),(,pn m:ulr t.o §R(a)(:{) "I't.he NLRA in )!I47,'· f;pp 

""I,,, al 7fili; sp{' alsI) filii,., at 7,~(i, :rnrl n, 4, But even m:
,!'nming Ur!' (',olll'l's \'ip\\, of til(> Ipgislat.i\'!' histnt,y of ~ 2. EIf'I" . 

COMMUNWATIONS WOHI';EI:S ", PIT" 

Opinilin of RI.A!·KMI·N,.I, 

!;'Ilt.h is coned (and the legi~lath'e mal('l'i:"~ dl) not 1Illl'iousl)' 
impart th(' me~Rage the Court reeeivrf' TI), it ')')('s not prn\'irlf' 
~lIJ1Port fodhe Court'~ strained re:uling of * HI a )I:li. It f; only 
pl)~sible I'plevnnee in this ca~e i~ to e\'ir/el1('e the )!I;.) CI}II
g1'e~s' undel'Rtanding of a !ltatute that partielll:,,' C!)l1~rr>~~ did 
not enact. . The relevant qlle~tion herE'. ho\\'(>\'f'l', i!' \I'haUllP 
H147 Congrp~f; intended by the !ltatute that il el1:1('(p(1. "lIlt 
i~ well !;eW('d that "'the views of a !'llh~f:'CJuellt COt1gl'('s~ 
form a hazal'Clou~ ba~i~ 'for inferring thp intrllt f)f :111 parli('1' 
one." t," flJi .. ,tc;ello v. (111 if-ed Sfnfe.~, 464 (J. 8. Hi. 2n (] 9"Q:.n. 
qlloting .fr;t,l'erRrJl1 County Phm'mar,,"1if'fll /\.~,~II, \', Ahholl 
LnhomtOl'i(',~, 460 U, S. 150, In5, n, 27 ()~~?,), intut'n quoting 
United SI('(I(,II \', Price. 361 U, S, 304, :H?, (1%Ol,· SrI' al~!) 
United Sfnl"!j v, Clark, 445 U, S. 2:\. :1?" 11. !I ()!tXO). It 

• > The G"u!'! 1I\'(,l'states the daril)' of II'hat \\'a~ "a irl a","1t ~ ~f :,11:\ I wh'>11 
§2, EJ(>\'I"I(.h 1I'1lS amended in l!l!;\. As thl' ('""rt's I'('eitalin" "r \'arill'" 
,tlllempl1ts I'('fleets, the extE'nt. to \\'hich thl' I !lr. I ("lIl!!I'"" ,:1\\' it'E'lr ('11, 

·l!I'afting onto th(>. RLA terms idrl/lif'nl, ill nil I""pl'd" I" lh" Il'rll1s ,;r 
§ R(a)(!ll i, IIIw('rtain. See (filiI', at i,1I;-i,li,· 11.·1. Till' 1'<'111:11'1;, al'\' 1I1IIy 
W'II(>l'al ('omll1f'nt~ "hont th,; similarity of thp N I .I·:A I1l1i"IHI"'''1' it,' pI'IIVi, 
,io,,~, l'atlWI' lhan explicit (~ompari,inn" of § X(n'f:: I wilh· t I", 1'1'1I\'isilll1s "r 
t lIP It LA, rol' (';o;ampl(>, Senator Taft pxplaillPoI: "I" "rr,·cl. I h,' hill i","rt, 
in thp I'nilwny rnPf1ialion law ir/",(;.~f 'ht' r.t'tlrf i'''')I·i.~iOl/.<.:. SIJ.t~,,·,,!o! Ih,'!(./il, 
nf 1 he Tafl.-IIartll'.v la\\'. ~o that th(' cnndili"n~ I·pganlinc" llw IlIlion ~h"p 
nn,1 tlIP ('Iwelt-nff""" carl'ied into thp I·f'latiol1~.lw(\\'p"n raill'''arl "ni"il~ :11111 
thl' railr"arl,," llf; Cong, H('c. Hi21ii I\!liilll f'.'ml'll:"i, arld .. rll, ~,." al,,". 
,;, fl" H, ((,·H"(I: Nil, 2HII, Rlst Cnng .. 2" S""" .. ,, II!I~.'11 .~~, \-;I"\,,,,,th 
nJlows :IJ!TPf'fllPl1t~ unf a rharactp,." pprmit tpd ill ~ ~(a )1:':-)1: ~Hi ("'Ill!. H,',·. 
liO,!!1 (1%1) (rt'lIlark~ of Ilf'P, nl' • .'I(\\'nrlhll~2. 1,;1"\,,,,,111 .. ~I"nol,' I" I':oil, 
I'''lIfl" "n Iwilll'ipl,," "lllh",li"rI in *~la)(:lIl. I';'I"'l'i:dl), 11'11"" il i' n'm"III' 
1}(·r .. rI that Cnll,l!'I'fI!'!' \\'a~ (·,.,·',·udiug to tllliol1~ ill Ihp r:dh'flad il1"":-:.tr~· f~lf' 
anthnl'it~· 10 "ntpl' intI)" agreE'm(,l1t~ T'H' which t lIP,\' "I"'\'iOl"t,\' h:ool "" ~'" 
"t hnl'ity." wh"l'f'a~ 1 hp I !l4i, Cnnwe.~~ had rp~ci lid, ,d :HlI h,,1' i7.:' , illll r,,1' "1'1''-:' i" 
Idl1c1~ of 11I1iol1-~f'('.UI·ity. ngrpenwnt~. ,thp impnrt of tllf'~f' ~1;lll'nH'nl~ i~ 
amhiguou~, t,; hOiTOW a \lhl'a~" from thl' Ill:ijnl'ii),. I "I hink il r:Il' ",r,,1' 
an, 1 far m'lI'(' al'llI'olll'iate to clln,,1.I'UP * 1<la11:0 ill light nf it<' lall!!'!:'!!:" >11,01 
_lpJ!i~lntivp hi~t0l4.v. lItJum hy (kawin,e infpn'Il(lf'~ from" :lml,igl_lfllJ'-' ,..:1 att .. 
nlf;llt~ 111,"1,,·".,· M"mber~ of Ii lat(,I' ('.1)1Ij!'I'ess in.l'Il:ll'ling:o oIirf",'"", ,I:ot, 
tlll.', A,,'e . .- al 7!il1. 
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Opiniun "r BLACKMUN, J. 

would "surely come as a sUI'prise" to the legislatol's who "II' 
acted §8(a)(3) to learn that, in discerning their intent, lh,' 
Court Ih:itens not to their voices, but to those of a later ('Oil' . 

gress, Ante, at 756, Unlike the majority, I am unwillillg 
to put the 1951 legislators' words into the 1!:147 legislal()I'~' 
muuths, 
. The relevant sources for gleaning the 1947 Congress' inlelll 

m'e the plain language .of § 8(a)(8), and, at least to the exlelll 
that it might reflect a clem' intention contrary to the plaill 
meaning of the statute, the legislative history of § H(a H:!), 
Those sources show that the 1947 Congress did not illlelid 
§ H(a)(3) to have the same meaning the Court has attl'ibllll'.\ 
to § 2, Eleventh of the RLA, lthel'efure must disagree \Iilh 
the majurity's assertion that the Court's decision in Stn'd i~ 
"controlling" here, See wile, at 745, 

IIJ 

In Slim, 1 conclude that, in enacting § 8(a)(3) of the N LlL\, 
Congress did not intend to prohibit union-security ag'l'e,'~ 
ments that require the tender oft'ull union dues andstandal'll 
union iliitiation fees fl'Om nonmember employees, withuut I'l" 

g~lI'(l to how the union expends the fUllds so collected, III 
finding controlling weight in this Court's iliterpretation uf ~:!, 
Eleventh of the RLA to reach a contrat'yconclusiun, Ih~ 
COUlt has not only eschewed OUI' well-established methods III' 
statutory construction, but also interpreted the term:; (If 
§ H(a)(a) in a manner inconsistent with the congl'essional }llll" 
pose. clearly expressed in the statutory'Ianf,'llage and amply 
docunlented in the legislative history~ I dissent, 

I 
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NO. 004 

FOREIGN CONTRIBUTIONS BAN 

section 319(b) of FECA (2 USC S 441e(b» is amended to 

read as follows: 

II (b) As used in this section, the term 'foreiqn national' 

means--

(1) any individual who is not a citizen of the United 

States; 

(2) any person other than an individual whiCh is a 

foreign principal as such term is defined by section 611 (b) of 

title 22; 

(3) any corporation which is a foreign subsidiary; 

(4) any partnership of which the rights to governance, 

or in which the majority of the ultimate beneficial ownership or 

interests, are held or controlled, directly or indirectly I by 

individuals who are not citizens of the United States; and 

(5) any person other than an individual, a corporation or 

a partnership, whose activities are directly or indirectly 

supervised, directed, controlled, financed or subsidized in whole 

or major part by a foreign principal as such term is defined by 

Del2 
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section 611(b) of title 22. 

For purposes of this ~ubsection (b), the ter1ll • foreign 

subsidiary' shall mean any corporation (i) the ultimate beneficial 

ownership of which is held or controlled, directly or indirectly, 

by individuals who are not citizens of the United states or (ii) a 

majority of the total combined voting power of all classes of stock 

of which is ultimately held or controlled, directly or indirectly, 

by individuals who are not citizens of the united States.~ 
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1 Subtitle B - Provisions Relating to 
2 Soft Money of Political Parties .' 
3 SEC. 211. SOFT MONEY OF POLITICAL PARTlES. 

4 Title m of the Federal. Election CalD.paign Act of 

5 1971 (2 U.S.C. 431 et seq.) is amended by addjD~ at the 

6 end the following new section: 

7 "SOFT MONEY OF POLITICAL P..ulTlES 

8 "SEc. 325. (a) A national committee of a political 

9 party, includIDg the national cOD.glessional campaign com-

10 mittees of a political. party, and any officers or agents of 

11 such party committees, shall not solicit or receive any con-

12 tributioIlS, donatioIlS, or transfers of fu.uds, Or spend any 

13 funds, not subject to the limitations, prohibitions, and re-

14 porti!lg requirements of this ..!.ct. This s:ubSectiOll shall 

15 apply to any' entity tba.t is established, finance~ main-

16 tamed, or controlled by a national commit:r2e of a political 

17 party, including the national congressional campaign com-

18 mittees of a political party, and any offjcers or a.,aents of 

19 such party committees. 

:W U(b)(l) .Any amoUnt ~ended or disbursed by a 

21 State. district, or local committee 'of a political party, dur": 

22 ing a calendar year in which a Fed~ election is held, 

23 for any ~ity which IItight affect the outcome of a Fed-

24 eral eleetioll, including but not limited to any ~oter reg-

25 istr-a.tion and get-out-the-vote actirity: any generic cam-

III 003 

liIl UU", 
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1 paign activityl and any coxmnunieation that identifies a 

2 Federal candidate (regardless of wbethet' a State or local 

3 candidate is also mentioned or identified) shall be made 

4 from funds 'subject to the llinitatiOllS. prohibitionS and re-

5 porting requirements of this .Act. 

6 "(2) Paragraph (1) shall not apply to ~enditures 

7 or disbursements made by a Sta.te~ d.istrict or local cOXQ.-

8 mittee of a political party for-

9 U(A.) a contribution to a eandidate other than. 

10 for Fede.t-al office, provided tba.t such contribution is 

11 not designated or otherwise earmArked to pay for ac-

12 tMties descnced in paragraph (1); 

13 "(B) the costs of a State or distrietllocal politi-

14 cal con\Yention; 

15 COre) the non-Federal share of a State, district 

16 or local party committee's arlmjnist:rative and over-

17 head espenses [but not inclucliDg the compensation 

18 in any month of any indhidual who spends more 

19 than 20 percent of his or her time on ~ty during 

20 such month which may affect the outcome of a Fed· 

21 eral election), For purposes of this provisio~ the 

22 non-Federal share of a. party ...!:.-~e's adm;nis-

23 trative and overhea.d e::tpenses' shall be determined by 

24 applying the ratio of the non-Federal clisbursements 

25 to the total Federnl expenditures and non-Federal 

141 00-1 
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1 disbursement3 made by the committee during the 

2 .' previous presidential election year to the committee's 

3 admillistra.tive and overhead ~enses in the election 

4 year in' question; 

5 "CD) the costs of gra,ssoots campaign mate-

6 rials, including buttons, bumpar stickers~ and J-U'Ci 

7 signs, "Wbich. ma.terials solely name or depict a State 

8 or local candidate; or 

9 "CE) the cost of any camprug.n a..ctirity COIl-

10 ducted solely OIl behalf of a. clearly identified State 

11 or local candidate, provided that such actitity is not 

12 a get out the vote activity or any other a.ech itJ cov-

13 ered by paragraph (1). 

14 "(3) Any amount spent by a national, State, district 

15 or local committee or entity of a political pa.rty to raise 

16 funds that are used. in whole or in part. to par the costs 

17 of any activity covered by paragraph (1) shall be made 

18 from funds subject to the liIcita:tioIlS, prohibitions, and re-

19 porting requirements of this .Act. This paragraph. shall 

20 apply to any entity that is established, financed, main-

21 tained, or controlled by a State, district or local committee 

22 of a politiw party or any a",aent or officer of such party 
-' 

23 colllmittee in the same manner as it applies to that com-

24 mittee. 

~oos 

Idi004 
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1 "(c) No national, State, dist:rict or local committee 

') of a political party shall solicit any funds fo~ ·or make an"v 

3 donations to any organization that i~ es.empt from Federal 

4 tantion under section 501(c) of the Internal Revenue 

5 Code of 1986. 

6 "(d)(l) No c311wdate for Federal ofl5ce, :individual 

7 holding Federal office, or any agent of such candidate or 

8 officeholder, may solicit or receive (A) any fands in. con-

9 nection with any Federal election unless such funds are 

10 subject to the limitaticms. prohibitions and reporting ~ 

11 quirements of this Act; (B) any timds that are to be e3:;-

12 pended in connection with any election for other than a 

13 Federal election wess such funds are not in ~ess of 

14 the amounts permitted with respect to contributions to 

15 Federal eandidates and political committees under section 

16 315(a)(1) and (2), and are not from sources prohibited 

1 i from ma king contributions by this .Act 'trim respect to elee-

18 tion for Federal office. This p~ora.ph shall not apply to 

19 the solicitation or receipt of funds by an indi"l.'idual \t'ho 

20 is a candidate for a non-Federal office if such a.ctivi~ is 

21 p~nnitted under State law for such individual's non-Fed-

22 era! campaign committee. -
23 U(2)(A) No candidate for Federal office or individual 

24 holding Federal office may itirectly or indirectly establish. 

15 maintain: finance or control any organization described in 

llJ 006 
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1 section 50l(c) of the Internal Revenue Code of 1986 if 

2 such organization raises funds from the public. 

3 II (B) No candidate for Federal office or indiv.idual 

4 holding Federal office may raise funds for any organiza-

5 tion described in section 50l(c) of :the Inte"mal Revenue 

6 Code of 1986 if the activities of the organization include 

7 voter registration or get·out-th~vote campaigns. 

8 U{C) For purposes of this paragraph, an individual 

9 sha1l be treated as holding Federal office if such iIl..dm.d-

10 ual-

11 "(i) holds a Federal office; or 

12 "(ii) holds a position described.m level I of the 

13 E:s:ecutiTe Schedule under 5312 of title 5, United 

14 States Code. " . 

. 15 SEc.. 212. IU:POR~G REQUIREm.:.~S. 

16 (a) REPORTDiG REQm::B.n.LE-"IlTS.--6eetion 304 of the 

17 Federal Election Campaign. .Act of 1971 (2 U.S.C. 484) 
. . 

18 is amended by add;n~ at the end the following ~w sub-

19 section: 

20 "(d) POLITIcu.. COMMIT'I'EES.--{l) ~ political com-

21 mittee other tba.n a national cattLIDittee of a political party, 

22 any congressional campaign committee of a political party, 

23 and any subordinate committee of either, to which sectiOll 

24 325(b){1) applies sha..ll report all receipts and disburse-

25 rne:c:ts. 

141007 
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1 "(2) hy political coram.ittee other than the comD1it

J tees of a political party shall report any receipts or dis-

3 bursements that are used in conn.eetion with a Federal 

4' election. 

5 "(3) If a political committee has receipts or disburse-

6 lllents to ~hich this subsection applies from 8ll,.V person 

7 aggregating in excess of $200 for any c:alendar year, the 

8 ,political committee shall sepan.tely itemize its reporting 

9 for such person in tb.e same manner as l'eqIl.ired in sub-

10 section (b)(3)(A), (5), or (6). 

11 "(4) Reports required to be filed. under this Sllb-

12 section shall be filed for the same time periods required. 

13 for political committees under subsection (a).". 

14 (b) REPoRTS BY STATE COMMITTEES.-Secrion 304 

15 of the Federal Election Campaign ~~ct of 1971 (2 U.S.C. 

16 434), as amen.ded by subsection (a), is further il.lJlended 

17 by adding at the end the follolriDg new subsection: 

18 "(e) FIr..!NG OF ST.!.TE REPORTS.-In lieu of any re-

19 port required to be filed by this .Act, the Commjssion may 

20 allow a State committee of a political party to file with 

21 the Commission a report required to be filed under State 

22 law if the Commission detennines su.ch reportS contain _. 
23 substantially the same infonnation.". 

24 (c) OTEER REPORTING REQU1RE1r!ENTS.-

III 008 

III! 007 
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1 (1) AUTHORIZED COmtITlEES.-Seetion 

., "a04(b)(4) of the Federal Election Camp~17!l. _~t of 

3 1971 (2 U.S.C. 434(b)(4» is 8.IJlended--

4 .. (..!.) by striking "and': at the end of sub-

5 p~ph(H); 

6 (B) by insertitlg "and" at the end of sub-

7 pangraph (1); and 

8 (e) by adding at the end the fonowing new 

9 subp~ph: 

10 U(J) in the ~a.se of an authorized commit-

11 tee, disbursements fol'" the primary elec.tion, the 

12 general electioll, and any other election in wbich 

13 the candidate participates;". 

14 (2) NAMES ,.00) 'wDREssEs.-Seetion 

15 304(b)(5)(..A.) of the Federal Election Campai",on. Act 

16 of 1971 (2 U.S.C. 4:34:(b)(5)(~)) is amended-

17 (~) by striking :"~cllin the calendar yea1'"~'; 

18 

19 

20 

21 

and 

(B) by inserting ", and the election to 

\vbich. the operating e~1'enditure relates" after 

"operating es:penditure". 

.,., SEC. 213. BUILDING FUND EXCEPTION TO THE DEFINITION 

., .. 
~ 

-' 
OF THE TERM "CONTlUBL"TION"'. 

24 Section 301(8)(B) of the Federal Election Campaign 

25 Act of 1971 (21-.S.C. 431(S)(B» is amended-

~009 
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1 (1) by striking out claus~ (viii); and 

2 (2) by redesigDating clauses (~) through (:civ) 

3 as clauses (viii) through (m), respectively. 

4 Subtitle C - Soft Money of Persons 
5 Other Than Political Parties 
6 SEc.. 221. SOFT MONEY OF PERSONS OTHER nlAN POLlTI-

7 CAL PARTIES. 

8 Section 304 of the Fedmll Election Campaign .Act 

9 of 1971 (2 U.S.C. 434), as amended by section 212(a) 

10 and. (e), is further amended by adding at the end the fol-

11 lowing new S'Il.b5ection: 

12 "(fJ ELECTION ACTIVITY OF PERsONS OTHER TRAN 

13 POLITICAL P .J.&TIES.-{ l)(A) (i) If any person to which 

14 section 325 does not a.pply :makes (or oba,aates to make) 

15 disbursements for activities described in section 325(b)(1) 

16 in ~cess of $2:000, such person shall file a statement-

17 ;'CD within 48 hours after the disbursements 

18 (or o~aations) are made; or 

19 "(IT) in the case of disbursements {or obli",oa-

20 tiOtlS} that are required to be made within ~O days 

21 of the election, 'Within. 24 hours after such disburse-

22 ment (or obligations) are made. ---
23 "(ii) An additional statement shall be filed each time 

24 additiotW. disbursements agg:r:-eguting $2,000 aTe made (or 

2.5 obligated to be made) by a person described in clause 0). 

@010 
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JAMES L. BUCKLEY, et aI., Appellants, 

v 
FRANCIS R. VALEO, Secretary of the United States Senate, et a1. (No. 75-

436) 

JAMES L. BUCKLEY, et aI., Appellants, 

v 
FRANCIS R. VALEO, Secretary of the United States Senate, et al. (No. 75-

437) 

424 US 1, 46 L Ed 2d 659, 96 S Ct 612 

[Nos. 75-436 and 75-437] 

Argued November 10, 1975. Decided January 30, 1976. 

SUMMARY 

An action against the Federal Election Commission and various govern
ment officials was instituted in the United States District Court for the 
District of Columbia by various individuals and groups, including federal 
officeholders, candidates, and political organizations, challenging the consti
tutionality of certain provisions of the Federal Election Campaign Act of 
1971 (generally 2 uses §§ 431 et seq., 18 USCS §§ 591 et seq.) and the 
provisions of Subtitle H of the Internal Revenue Code of 1954 (26 uses 
§§ 9001 et seq.) for public financing of Presidential election campaigns. The 
principal statutes involved-attacked primarily as violating First Amend
ment speech and association rights and Fifth Amendment equal protection 
principles-(a) limit political contributions by individuals or groups to any 
single candidate for a federal elective office to $1,000 (18 uses § 608(bX1», 
limit contributions to any such candidate by political committees to $5,000 
(18 uses § 608(b)(2», and. impose a $25,000 annual limitation on total 
contributions by any contributor (18 uses § 608(b)(3»; (b) limit independent 
expenditures by an individual or group advocating the election or defeat of 
a clearly identified candidate for federal office to $1,000 per year (18 USCS 
§ 608(e)(1»; set limits, depending on the office involved, on expenditures by a 
candidate for federal office during any calendar year (18 uses § 608(a)(1», 

Briefs of Counsel, p 989, infra. 
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vent evasion of the $1,000 contribu
tion limitation by a person who 
might otherwise contribute massive 
amounts of money to a particular 
candidate through the use of unear
marked contributions to political 
committees likely to contribute to 
that candidate, or huge contribu
tions to the candidate's political 
party. The limited, additional re
striction on associational freedom 
imposed by the overall ceiling is 
thus no more than a corollary of the 
basic individual contribution limita
tion that we have found to be consti
tutionally valid. 

[424 US 39] 

C. Expenditure Limitations 

The Act's expenditure ceilings im
pose direct and substantial re
straints on the quantity of political 
speech. The most drastic of the limi
tations restricts individuals and 
groups, including political parties 
that fail to place a candidate on the 
ballot," to an expenditure of $1,000 
"relative to a clearly identified can
didate during a calendar year." 
§ 608(e)(1). Other expenditure ceil
ings limit spending by candidates, 
§ 608(a), their campaigns, § 608(c), 
and political parties in connection 
with election campaigns, § 608(0. It 
is clear that a primary effect of 
these expenditure limitations is to 

44. See n 19, supra . 

45. The same broad definition of "person" 
applicable to the contribution limitations gov· 
erns the meaning of "person" in § 608(e)(1). 
The statute. provides some limited exceptions 
through various exclusions from the other
wise comprehensive definition of uexpendi
ture." See § 591(1). The most important exClu
sions are: (1) flany news story, commentary. or 
editorial distributed through the facilities of 
any broadcasting station, newapaper, maga
zine, or other periodical publication, unless 
such facilities are owned or controlled by any 
political party, political committee, or candi-

restrict the quantity of campaign 
speech by individuals, groups, and 
candidates. The restrictions, while 
neutral as to the ideas expressed, 
limit political expression "at the 
core of our electoral process and of 
the First Amendment freedoms." 
Williams v Rhodes, 393 US 23, 32, 
21 L Ed 2d 24, 89 S Ct 5, 45 Ohio 
Ops 2d 236 (1968). 

1. The $1,000 Limitation on Expend
itures "Relative to a Clearly 
Identified Candidate" 

Section 608(eXl) provides that 
"[nlo person may make any expendi
ture ... relative to a clearly identi
fied candidate during a calendar 
year which, when added to all other 
expenditures made by such person 
during the year advocating the elec
tion or defeat or such candidate, 
exceeds $1,000."4' The plain effect of 
§ 608(e)(1) is to 

[424 US 40] 

prohibit all individu
als, who are neither candidates nor 
owners of institutional press facili
ties, and all groups, except political 
parties and campaign organizations, 
from voicing their views "relative to 
a clearly identified candidate" 
through means that entail aggregate 
expenditures of more than $1,000 
during a calendar year. The provi
sion, for example, would make it a 

date," § 591(f)(4XA), and (2) "any communica
tion by any membership organization or cor
poration to its members or stockholders, if 
such membership organization or corporation 
is not organized primarily for the purpose of 
influencing the nomination for election, or 
election, of any person to Federal office," 
§ 591(f)(4)(C). In addition, the Act sets substan
tially higher limits for personal expenditures 
by a candidate in connection with his own. 
campaign, § 608(a), expenditures by national 
and state committees of political parties that 
succeed in placing a candidate on the ballot, 
§§ 591(i), 608(1), and total campaign expendi
tures by candidates, § 608(c). 
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federal criminal offense for a person 
or association to place a single one
quarter page advertisement "relative 
to a clearly identified candidate" in 
a major metropolitan newspaper.4• 

[19a, 20a] Before examining the 
interests advanced in support of 
§ 608(e)(l)'s expenditure ceiling, con
sideration must be given to appel
lants' contention that the provision 
is unconstitutionally vague.'7 Close 
examination of the 

[424 US 41] 

specificity of the statutory limitation 
is required where, as here, the legis
lation imposes criminal penalties in 
an area permeated by First Amend
ment interests. See Smith v Goguen, 
415 US 566, 573, 39 L Ed 2d 605, 94 
S Ct 1242 (1974); Cramp v Board of 
Public Instruction, 368 US 278, 287-
288, 7 L Ed 2d 285, 82 S Ct 275 
(1961); Smith v California, 361 US 
147, 151, 4 L Ed 2d 205, 80 S Ct 215, 
14 Ohio Ops 2d 459 (1959).48 The test 
is whether the language of § 608(e)(1) 
affords the "[p]recision of regulation 

46. Section 608(i) provides that any person 
convicted of exceeding any of the contribution 
or expenditure limitations "shall be fined not 
more than $25,000 or imprisoned not more 
than one year, or both." 

47. Several of the parties have suggested 
that problems of ambiguity regarding the 
application of § 608(e)(l) to specific campaign 
speech could be handled by requesting advis
ory opinions from the Commission. While a 
comprehensive series of advisory opinions or a 
rule delineating what expenditures are "rela
tive to a clearly identified candidate" might 
alleviate the provision's vagueness problems, 
reliance on the Commission is unacceptable 
because the vast majority of individuals and 
groups subject to criminal sanctions for violat· 
ing § 608(e)(1) do not have a right to obtain an 
advisory opinion from the Commission, See 2 
USC § 437f (1970 ed Supp IV) [2 uses § 4371]. 
Section 437Ra) of Title 2 [2 uses § 437Ra)] 
accords only candidates, federal officeholders, 
and political committees the right to request 
advisory opinions and directs that the Com· 
mission "shall render an advisory opinion, in 
writing. within a reasonable time" concerning 

[that] must be the touchstone in an 
area so closely touching our most 
precious freedoms." NAACP v But
ton, 371 US, at 438, 9 L Ed 2d 405 
83 S Ct 328. ' 

The key operative language of the 
provision limits "any expenditure 
... relative to a clearly identified 
candidate." Although "expenditure," 
"clearly identified," and "candidate" 
are defined in the Act, there is no 
definition clarifying what expendi
tures are "relative to" a candidate. 
The use of so indefinite a phrase as 
"relative to" a candidate fails to 
clearly mark the boundary between 
permissible and impermissible 
speech, unless other portions of 
§ 608(e)(1) make sufficiently explicit 
the range of expenditures 

[424 US 42] 

covered by 
the limitation. The section prohibits 
"any expenditure . . . relative to a 
clearly identified candidate during a 
calendar year which, when added to 

specific planned activities or transactions of 
any such individual or committee. The powers 
delegated to the Commission thus do not as
sure that the vagueness concerns will be rem
edied prior to the chilling of political discus
sion by individuals and groups in this or 
future election years. 

48, [20b] In such circumstances, vague 
laws may not only "trap the innocent by not 
providing fair warning" or foster "arbitrary 
and discriminatory application" but also oper
ate to inhibit protected expression by induc
ing "citizens to 'steer far wider of the unlaw· 
ful rone' . . . than if the boundaries of the 
forbidden areas were clearly marked," 
Grayned v City of Rockford, 408 US 104, 108-
109, 33 L Ed 2d 222, 92 S Ct 2294 (1972), 
quoting Baggett v Bullitt, 377 US 360, 372, 12 
L Ed 2d 377, 84 S Ct 1316 (1984), quoting 
Speiser v Randall, 357 US 513, 526, 2 L Ed 2d 
1460, 78 S Ct 1332 (1958), "Because First 
Amendment freedoms need breathing space to 
survive, government may regulate in the area 
only with narrow specificity." NAACP v But· 
ton, 371 US 415, 433 9 L Ed 2d 405, 83 S Ct 
328 (1963). 
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all other expenditures ... advocat- No speaker, in such circum-
ing the election or defeat of such stances, safely could assume that 
candidate, exceeds $1,000." (Empha- anything he might say upon the 
sis added,) This context clearly per- general subject would not be un-
mits, if indeed it does not require, derstood by some as an invitation. 
the phrase "relative to" a candidate In short, the supposedly clear-cut 
to be read to mean "advocating the distinction between discussion, 
election or defeat of' a candidate.'. laudation, general advocacy, and 

solicitation puts the speaker in 
these circumstances wholly at the 
mercy of the varied understanding 
of his hearers and consequently of 
whatever inference may be drawn 
as to his intent and meaning. 

But while such a construction of 
§ 608(e)(I) refocuses the vagueness 
question, the Court of Appeals was 
mistaken in thinking that this con
struction eliminates the problem of 
unconstitutional vagueness alto
gether. -- US App DC, at --, 
519 F2d, 853. For the distinction 
between discussion of issues and can
didates and advocacy of election or 
defeat of candidates may often dis
solve in practical application. Candi
dates, especially incumbents, are in
timately tied to public issues involv
ing legislative proposals and govern
mental actions. Not only do candi
dates campaign on the basis of their 
positions on various public issues, 
but campaigns themselves generate 
issues of public interest."" In an anal-
ogous 

[424 US 43] 
context, this Court in Thomas v Col
lins, 323 US 516, 89 L Ed 430, 65 S 
Ct 315 (1945), observed: 

"[W]hether words intended and 
designed to fall short of invitation 
would miss that mark is a ques
tion both of intent and of effect. 

49. This interpretation of "relative to" a 
Clearly identified candidate is supported by 
the discussion of § 608(eXl) in the Senate 
Report, S Rep No. 9~89, p 19 (1974), the 
House Report, HR Rep No. 93-1239, p 7 
(1974), the Conference Report, S Conf Rep No. 
93·1237, pp 56-57 (1974), and the opinion of 
the Court of Appeals, - US App DC, at 
-, 519 F2d, at 852-853. 

50. In connection with another provision 
containing the same advocacy language ap-

"Such a distinctioq offers no se
curity for free discussion. In these 
conditions it blankets with uncer
tainty whatever may be said. It 
compels the speaker to hedge and 
trim." Id., at 535, 89 L Ed 430, 65 
S Ct 315. 

See also United States v Auto Work
ers, 352 US 567, 595-596, 1 L Ed 2d 
563, 77 S Ct 529 (1957) (Douglas, J., 
dissenting); Gitlow v New York, 268 
US 652, 673, 69 L Ed 1138, 45 S Ct v-l ...... ~ 
625 (1925) (Holmes, J., dissenting). uo-f 

/ 
[1gb] The constitutional deficien-

cies described in omas v Collins 
can be avoided onl readin 
§. 608(~~ ~ limited to. jS:'dica-
tIon!? LlL clude 6,phr s of 
advocacy of eJection or defeat-of a 
candidate, much as the definition of 
"clearly identified" in § 608(e)(2) re-
quires that an explicit and unambi-
guous reference to the candidate ap-

pearing in § 608(eXl), the Court of Appeals 
concluded: 
"Public discussion of public issues which also 
are campaign issues readily and often una
VOidably draws in candidates and their posi
tions, their voting records and other official 
conduct. Discussions of those issues, and as 
well more positive efforts to influence public 
opinion on them, tend naturally and inexor
ably to exert some influence on voting at 
elections." - US App DC, at -, 519 F2d, 

. at 875. 
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pear as part of the communication.·' 
This 

[424 US 44] 
is the reading of the provision 

suggested by the nongovernmental 
appellees in arguing that "[f]unds 
spent to propagate one's views on 
issues without expressly calling for a 
candidate's election or defeat are 
thus not covered." We agree that in 
order to preserve the ~rovisiOn 
against Invalidation o~ ~!:"ess 
grounds, § 608(e)(1) must be. con
strued to apply only to expenditures 
for communications th~ ~n ~xpress 
terms' advocate the eleCtiOIlo;defeat 
of a clearly identified candidate for 
federal office .• 2 

[218] We turn then to the basic 
First Amendment question
whether § 608(e)(I), even as thus 
narrowly and explicitly construed, 
impermissibly burdens the constitu
tional right of free expression. The 
Court of Appeals summarily held 
the provision constitutionally valid 
on the ground that "section 608(e) is 
a loophole-closing provision only" 
that is necessary to prevent circum
vention of the contribution limita
tions. -- US App DC, at --, 519 
F2d, at 853. We cannot agree. 

The discuasion in Part I-A, supra, 
explains why the Act's expenditure 
limitations impose far greater re
straints on the freedom of speech 
and association than do its contribu
tion limitations. The markedly 
greater burden on basic freedoms. 
caused by § 608(e)(1) thus cannot be 

tn. Section 608(e)(2) defines "clearly identi· 
fied" to require that the candidate's name, 
photograph or drawing, or other unambiguous 
reference to his identity appear as part of the 
communication. Such other unambiguous ref· 
erence would include use of the candidate's 
initials (e.g., FDR), the candidate's nickname 
(e.g., Ike), his office (e.g., the President or the 
Governor of Iowa), or his status as a candi
date (e.g., the Democratic Presidential nomi· 
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sustained simply by invoking the 
interest in maximizing the effective
ness of the less intrusive contribu
tion limitations. Rather, the consti
tutionality of § 608(e)(1) turns on 
whether the governmental interests 
advanced in its support satisfy the 
exacting scrutiny applicable to limi
tations 

[424 US 45] 
on core First Amendment 

rights of political expression. 

We find that the governmental 
interest in preventing corruption 
and the appearance of corruption is 
inadequate to justify § 608(e)(1)'s 
ceiling on independent expenditures. 
First, assuming, arguendo, that large 
independent expenditures pose the 
same dangers of actual or apparent 
quid pro quo arrangements as do 
large contributions, § 608(e)(l) does 
not provide an answer that suffi
ciently relates to the elimination of 
those dangers. Unlike the contribu
tion limitations' total ban on the 
giving of large amounts of money to 
candidates,§ 608(e)(l) prevents only 
some large expenditures. So long as 
persons and groups eschew expendi
tures that in express terms advocate 
the election or defeat of a clearly 
identified candidate, they are free to 
spend as much as they want to pro
mote the candidate and. his views. 
The exacting interpretation of the 
statutory language necessary to 
avoid unconstitutional vagueness 
thus undermines the limitation's ef
fectiveness as a loophole-closing pro
vision by facilitating circumvention 

nee, the senatorial candidate of the Republi· 
can Party o~f~!Ol:!Ji·a)...--____ _ 



6LEd2d 

)king the 
effective
contribu_ 

he consti
turns on 
interests 

ltisfy the 
e to limi-

lendment 
I. 

'rnmental 
orruption 
~uption is 
608(eXU's 
mditures. 
.hat large 
pose the 
apparent 
ts as do 
!)(1) does 
.1at suffi
nation of 
contribu-

on the 
noney to 
mts only 
) long as 
expendi
advocate 

.1 clearly 
:e free to 
.t to pro
is views. 
1 of the 
sary to 
3gueness 
tion's ef
sing pro
nvention 

e Republi-

:strict the 
. unications 
cy of eIec
." "elect," 
'Smith for 
Ureject." 

,. 

BUCKLEY v VALEO 
424 US I, 46 L Ed 2d 659, 96 S Ct 61~ 

by those seeking to exert improper 
il;ftuence upon a candidate or office
holder. It would naively underesti
mate the ingenuity and resourceful
ness of persons and groups desiring 
to buy influence to believe that they 
would have much difficulty devising 
expenditures that skirted the restric
tion on express advocacy of election 
or defeat but nevertheless benefited 
the candidate's campaign. Yet no 
substantial societal interest would be 
served by a loophole-closing provi
sion designed to check corruption 
that permitted unscrupulous persons 
and organizations to expend unlim
ited sums of money in order to ob
tain improper influence over candi
dates for elective office. Cf. Mills v 
Alabama, 384 US, at 220, 16 L Ed 2d 
484, 86 S Ct 1434. 

[22a] Second, quite apart from the 
shortcomings of § 608(e)(1) 

[424 US 46] 
in pre

venting any abuses generated by 

53, [22b] Section 608(eXl) does not apply to 
expenditures" on behalf of a candidate within 
the meaning of' § 608(c)(2)(B). The latter sub
section provides that expenditures "autho
rized or requested by the candidate, an autho
rized committee of the candidate, or an agent 
of the candidate" are to be treated as expendi
tUres of the candidate and contributions by 
the person or group making the expenditure. 
The House and Senate Reports provide guid
ance in differentiating individual expendi
tures that are contributions and candidate 
expenditures under § 608(c)(2)(B) from those 
treated as independent expenditures subject 
to the § 608(e)(l) ceiling. The House Report 
speaks of independent expenditures as costs 
"incurred without the request or consent of a 
candidate or his agent." HR Rep No. 93-1239, 
p 6 (1974). The Senate Report addresses the 
issue in greater detail. It provides an example 
illustrating the distinction between "autho
rized or requested" expenditures excluded 
from § 608Ie)(l) and independent expenditures 
governed by § 608(eXl): 

"[A] person might purchase billboard adver
tisements endorsing a candidate. If he does so 
completely on his own, and not at the request 
or suggestion of the candidate or his agent's 

large independent expenditures, the 
independent advocacy restricted by 
the provision does not presently ap
pear to pose dangers of real or ap
parent corruption comparable to 
those identified with large campaign 
contributions. The parties defending 
§ 608(e)(1) contend that it is neces
sary to prevent would-be contrib
utors from avoiding the contribution 
limitations by the simple expedient 
of paying directly for media adver
tisements or for other portions of 
the candidate's campaign activities. 
They argue that expenditures con
trolled by or coordinated with the 
candidate and his campaign might 
well have virtually the same value 
to the candidate as a contribution 
and would pose similar dangers of 
abuse. Yet such controlled or coordi
nated expenditures are treated as 
contributions rather than expendi
tures under the Act." Section 608(b)'s 

[424 US 47] 
contribution ceilings rather 

[sic] that would constitute an 'independent 
expenditure on behalf of a candidate' under 
section 614(c) of the bill. The person making 
the expenditure would have to report it as 
such. 

"However, if the advertisement was placed 
in cooperation with the candidate's campaign 
organization, then the amount would consti
tute a gift by the supporter and an expendi
ture by the candidate-just as if there had 
been a direct contribution enabling the candi
date to place the advertisement, himself. It 
would be so reported by both." S Rep No. 93-
689, p 18 (1974). 
The Conference substitute adopted the provi
sion of the Senate bill dealing with expendi
tUres by any person Uauthorized or requested" 
to make an expenditure by the candidate or 
his agents. S Conf Rep No. 93-1237, p 55 
(1974). In view of this legislative history and 
the purposes of the Act, we find that the 
"authorized or requested" standard of the Act 
operates to treat all expenditures placed in 
cooperation with or with the consent of a 
candidate, his agents, or an authorized com· 
mittee of the candidate as contributions sub
ject to the limitations set forth in § 608(b). 
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than § 608(e)(1),s independent ex
penditure limitation prevent at
tempts to circumvent the Act 
through prearranged or coordinated 
expenditures amounting to disguised 
contributions. By contrast, § 608(e)(1) 
limits expenditures for express advo
cacy of candidates made totally inde
pendently of the candidate and his 
campaign. Unlike contributions, 
such independent expenditures may 
well provide little assistance to the 
candidate's campaign and indeed 
may prove counterproductive. The 
absence of prearrangement and coor
dination of an expenditure with the 
candidate or his agent not only un
dermines the value of the expendi
ture to the candidate, but also allevi
ates the danger that expenditures 
will be given as a quid pro quo for 
improper commitments from the 
candidate. Rather than preventing 
circumvention of the contribution 
limitations, § 608(e)(1) severely re
stricts all independent advocacy de
spite its substantially diminished po
tential for abuse. 

[23] While the independent ex
penditure ceiling thus fails to serve 
any substantial governmental inter-
est in stemming . 

[424 US 48] 
the reality or ap

pearance of corruption in the elec
toral process, it heavily burdens core 

54. Appellees mistakenly rely on this 
Court's decision in CSC v Letter Carriers, as 
supporting § 608(eXl)'s restriction on the 
spending of money to advocate the election or 
defeat of a particular candidate. In upholding 
the Hatch Act's broad restrictions on the 
assoeiational freedoms of federal employees, 
the Court repeatedly emphasized the statu
tory provision and corresponding regulation 
permitting an employee to "'[e)xpress his 
opinion as an individual privately and pub
licly on political subjects and candidates.'" 
413 US, at 579, 37 L Ed 2d 796, 93 S Ct 2880, 
quoting 5 CFR § 733.111(aX2). See 413 US, at 
561. 568, 575-576, 37 L Ed 2d 796, 93 S Ct 
2880. Although the Court "unhesitatingly" 
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First Amendment. expression. For 
the First Amendment right to 
" 'speak one's mind. . . on all pUblic 
institutions'" includes the right to 
engage in "'vigorous advocacy' no 
less than 'abstract discussion.' .. New 
York Times Co. v Sullivan, 376 US, 
at 269, 11 L Ed 2d 686, 84 S Ct 710 
95 ALR2d 1412, quoting Bridges ~ 
California, 314 US 252, 270, 86 L Ed 
192, 62 S Ct 190, 159 ALR 1346 
(1941), and NAACP v Button, 371 
US, at 429, 9 L Ed 2d 405, 83 S Ct 
328. Advocacy of the election or de
feat of candidates for federal office is 
no less entitled to protection under 
the First Amendment than the dis
cussion of political policy generally 
or advocacy of the passage or defeat 
of legislation .... 

[24, 25] It is argued, however, that 
the ancillary governmental interest 
in equalizing the relative ability of 
individuals and groups to influence 
the outcome of elections serves to 
justify the limitation on express ad
vocacy of the election or defeat of 
candidates imposed by § 608(e)(1)'s 
expenditure ceiling. But the concept 
that government may restrict the 
speech of some elements of our soci
ety in 

[424 US 49] 
order to enhance the relative 

voice of others is wholly foreign to 
the First Aqlendment, which was 

found that a statute prohibiting federal em
ployees from engaging in a wide variety of 
"partisan political conduct" would "unques
tionably be valid," it carefully declined to 
endorse provisions threatening political ex
pression. See id., at 556, 579-581, 37 L Ed 2d 
796, 93 S Ct 2880. The Court did not rule on 
the constitutional questions presented by the 
regulations forbidding partisan campaign en
dorsements through the media and speech
making to political gatherings because it 
found that these restrictions did not "make 
the statute substantially overbroad and so 
invalid on its face." Id., at 581, 37 L Ed 2d 
796, 93 S Ct 2880. 

, ., 
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designed "to secure 'the widest possi- [424 US 50] 
ble dissemination of information The Court's decisions in Mills v 
from diverse and antagonistic Alabama, 384 US 214, 16 L Ed 2d 
sources,''' and "'to assure unfet- 484, 86 S Ct 1434 119661, and Miami 
tered interchange of ideas for the Herald Publishing Co. v Tornillo, 
bringing about of political and social 418 US 241, 41 L Ed 2d 730, 94 S Ct 
changes desired by the people.''' 2831 (1974), held that legislative re
New York Times Co. v Sullivan, su- strictions on advocacy of the election 
pra, at 266, 269, 11 L Ed 2d 686, 84 or defeat of political candidates are 
S Ct 710, 95 ALR2d 1412, quoting 
Associated Press v United States, wholly at odds with the guarantees 
326 US I, 20, 89 L Ed 2013, 65 S Ct of the First Amendment. In Mills, 
1416 (1945), and Roth v United the Court addressed the question 
States, 354 US, at 484, 1 L Ed 2d whether "a State, consistently with 
1498, 77 S Ct 1304, 14 Ohio Ops 2d the United States Constitution, can 
331. The First Amendment's protec- make it a crime for the editor of a 
tion against governmental abridg- daily newspaper to write and pub
ment of free expression cannot prop- lish an editorial on election day urg
erly be made to depend on a person's 
financial ability to engage in public ing people to vote a certain way on 
discussion. Cf. Eastern R. Conf. v issues submitted to them." 384 US, 
Noerr Motors, 365 US 127, 139, 5 L at 215, 23 L Ed 2d 371, 89 S Ct 1794 
Ed 2d 464, 81 S Ct 523 (1961).55 (emphasis in original). We held 

55. Neither the voting rights cases nor the 
Court's decision upholding the Federal Com· 
munications Commission's fairness doctrine 
lends support to appellees' position that the 
First Amendment permits Congress to abridge 
the rights of some persons to engage in politi
cal expression in order to enhance the rela
tive voice of other segments of our society. 

Cases invalidating governmentally imposed 
wealth restrictions on the right to vote or file 
as a candidate for public office rest on the 
conclusion that wealth "is not germane to 
one's ability to participate intelligently in the 
electoral process" and is therefore an insuffi
cient basis on which to restrict a citizen's 
fundamental right to vote. Harper v Virginia 
Btl. of Elections, 383 US 663, 668, 16 L Ed 2d 
169, 86 S Ct 1079 (1966). See Lubin v Panish, 
415 US 709, 39 L Ed 2d 702, 94 S Ct 1315 
(1974); Bullock v Carter, 405 US 134, 31 L Ed 
2d 92, 92 S Ct 849 (1972); Phoenix v Kolodziei
ski, 399 US 204, 26 L Ed 2d 523, 90 S Ct 1990 
(1970). These voting cases and the reappor
tionment decisions serve to assure that citi
zens are accorded an equal right to vote for 
their representatives regardless of factors of 
wealth or geography. But the principles that 
underlie invalidation of governmentally im
posed restrictions on the franchise do not 
justify' governmentally imposed restrictions 
on political expression. Democracy depends on 

a well-informed electorate, not a citizenry 
legislatively limited in its ability to discuss 
and debate candidates and issues. 

In Red Lion Broadcasting Co. v FCC, 395 
US 367, 23 L Ed 2d 371, 89 S Ct 1794 (1969), . 
the Court upheld the political-editorial and 
personal-attack portions of the Federal Com· 
munications Commission's fairness doctrine. 
That doctrine requires broadcast licensees to 
devote programing time to the discussion of 
controversial issues of public importance and 
to present both sides of such issues. Red Lion 
"makes clear that the broadcast media pose 
unique and special problems not present in 
the traditional free speech case," by demon· 
strating that" 'it is idle to posit an unabridge- . 
able First Amendment right to broadcast com
parable to the right of every individual to 
speak, write, or publish.''' Columbia Broad
casting v Democratic Comm. 412 US 94, WI, 
36 L Ed 2d 772, 93 S Ct 2080 (1973), quoting 
Red Lion Broadcasting Co., supra, at 388, 23 L 
Ed 2d 371, 89 S Ct 1794. Red Lion therefore 
undercuts appellees' claim that § 608(eXl)'s 
limitations may permissibly restrict the First 
Amendment rights of individuals in this "tra
ditional free speech case." Moreover, in con
trast to the undeniable effect of § 608(eXl), the 
presumed effect of the fairness doctrine is one 
of "enhancing the volume and quality of cov
erage" of public issues. 395 US, at 393, 23 L 
Ed 2d 371, 89 S Ct 1794. 
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that "no test of reasonableness can 
save [such) a state law from invali
dation as a violation of the First 
Amendment." Id., at 220, 23 L Ed 2d 
371, 89 S Ct 1794. Yet the prohibi: 
tion of election-<iay editorials invali
dated . in Mills is clearly a lesser 
intrusion on constitutional freedom 
than a $1,000 limitation on the 
amount of money any person or as
sociation can spend during an entire 
ejection year in advocating the elec
tion or defeat of a candidate for 
public office. More recently in Tor
nillo, the Court held that Florida 
could not constitutionally require a 
newspaper 

[424 US 51) 
to make space available 

for a political candidate to reply to 
its criticism. Yet under the Florida 
statute, every newspaper was free to 
criticize any candidate as much as it 
pleased so long as it undertook the 
modest burden of printing his reply. 

56. The Act exempts most elements of the 
institutional press, limiting only expenditures 
by institutional press facilities that are owned 
or controlled by candidates and political par
ties. See § 591(f)(4)(A). But, whatever differen
ces there may be between the constitutional 
guarantees of a free press and of free speech, 
it is difficult to conceive of any principled 
basis upon which to distinguish § 608(e)(I)'s 
limitations upon the public at large and simi
lar limitations imposed upon the press speci1i
cally. 

57. The $35,000 ceiling on expenditures by 
candidates for the Senate also applies to can
didates for the House of Representatives from 
States entitled to only one representative. 
§ 608(a)(I)(8). 

The Court of Appeals treated § 608(a) as 
relaxing the $I,OOO-per-<laIldidate contribution 
limitation imposed by § 608(b)(1l so as to per
mit any member of the candidate's immediate 
familY-<lpouse, child, grandparent, brother, 
sister, or spouse of such persons-to contrib
ute up to the $25,000 overall annual contribu
tion ceiling to the candidate. See - US App 
DC, at -, 519 F2d, at 854. The Commission 
has recently adopted a similar interpretation 
of the provision. See Federal Election Com-
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See 418 US, at 25&-257, 41 L Ed2d 
730, 94 S Ct 2381. The legislative 
restraint involved in Tornillo thus 
also pales in comparison to the limi
tations imposed by § 608(e)(l}." 

[21b] For the reasons stated, we 
conclude that § 608(eX1)'s indepen
dent expenditure limitation is un
constitutional under the First 
Amendment. 

2. Limitation on Expenditures by 
Candidates from Personal or 
Family Resources 

The Act also sets limits on expend
itures by a candidate "from his per
sonal funds, or the personal funds of 
his immediate family, in connection 
with his campaigns during any cal
endar year." § 608(a)(1). These ceil
ings vary from $50,000 for Presiden
tial or Vice Presidential candidates 
to $35,000 for senatorial candidates, 
and $25,000 for most candidates for 
the House of Representatives.57 

mission, Advisory Opinion 197Mm (Dec. 5, 
1975), 40 Fed Reg 58393. However, both the 
Court of Appeals and the Commission appar
ently overlooked the Conference Report ac
companying the final version of the Act which 
expressly provides for a contrary interpreta
tion of § 608(a): 

"It is the intent of the conferees that memo 
bers of the immediate family of any candidate 
shall be subject to the contribution limitations 
established by this legislation. If a candidate 
for the office of Senator, for example, already 
is in a position to exercise control over funds 
of a member of his immediate family before 
he becomes a candidate, then he could draw 
upon these funds up to the limit of $35,000. H, 
however, the candidate did not have access to 
or control over such funds at the time he 
became a candidate,. the immediate family 
member would not be permitted to grant 
access or control to the candidate in amounts 
up to $35,000, if the immediate family mem
ber intends that such amounts are to be used 
in the campaign of the candidate. The imme
diate family member would be permitted 
merely to make contributions to the candi
date in amounta not greater than $1,000 for 
each election involved." S Conf Rep No. 93-
1237, p 58 (1974). 



, , 
46 L Ed 2d 

!ontr:ibution ceilings 
basic. governmental 

,guardIng the integ_ 
.oral process without 
ng upon the rights of 
'~s and candidates to 
lcal debate and dis
;o":trast, the First 
q~lr~ the invalida_ 
t s Independent ex
I! § ~8(e)(l), its limi
iIdate s expenditures 
'1 personal funds 
; ceilings on overali 
mditures, § 608(c). 
is . place substantial 
cbons 
US 59] 
. . on the ability 
'lbzens, and associa
ID protected political 
trictions that the 
It cannot tolerate .• 7 

Alnstitution of the United 

.608(a) (1970 ed Supp IV) 
,olate such rights, in that 
te Or the members of his 
rom expending personal 
e amounts specified in 18 

I) ed. Supp IV) [18 USCS 

.608(b) 0970 ed Supp IV) 
,olate suc~ rights, in that 
tlon, receIpt or making of 
alf of POlitical candidates 
·unts specified in 18 USC 
'P IV) [18 uses § 6013(blP. 

;91(e) and 6OB(b) <1970 ed 
§§ 591(e), 608(b)] violate 

they limit the inCidental 
nteers working on behalf 
.tes may incur to the 
I 18 USC §§ 591(e) and 

J IV) [18 uses §§ 59I(e), 

608(e) (1970 ed Supp IV) 
olate such rights, in that 
.he independent (not on 
tel expenditures of any 
identified candidste? 

608(0 (1970 ed Supp IV) 
)late such rights, in that 
:ures of national or state 

.tt 
'. J 

BUCKLEY v V ALEO 
424 US 1. 46 L Ed 2d 659, 96 S Ct 612 

[424 US 60] here.7• We affirm the determination 
II. REPORTING AND DISCWSURE on overbreadth and hold that 

REQUIREMENTS § 434(e), if narrowly construed, also 
Unlike the limitations on contri- is within constitutipnai bounds. 

butions and expenditures imposed by The first federal disclosure law 
18 USC § 608 (1970 ed Supp IV) [18 
uses § 608], the disclosure require- was enacted in 1910. Act of June 25, 
ments of the Ac!" 2 USC §§ 431 et 1910, c 392, 36 stat 822. It required 

IV [2 uses political committees, defined as na
seq. (1970 ed Supp"'" tional committees and national con
§§ 431 et seq.], are not challenged by gressional campaign committees of 
appellants as per se unconstitutional 
restrictions on the exercise of First parties, and organizations operating 
Amendment freedoms of speech and to influence congressional elections 
association." Indeed, appellants ar- in two or more States, to disclose 
gue that "narrowly drawn disclosure names of all contributors of $100 or 
requirements are the proper solution more; identification of recipients of 
to virtually all of the evils Congress expenditures of $10 or more was also 
sought to remedy." Brief for Appel- required. §§ 1, 5-6, 36 Stat 822-824. 
iants 171. The.. particular require- Annual expenditures of $50 or more 

m~ [424 US 61] "for the pur~:~ °ts 62] 

embodied in the Act are attacked as 
overbroad-both in their apphcatlOn 
to minor-party and independent can
didates. and in their extension to 
contributions as small as $11 or 
$101. Appellants also challenge the 

II 
proVlsfon for disclosure by those who 
maKe mdependent contributions and 
expenditures., § 434(e). The Court of 
Appeals found no constitutional in-
firmities in the provisions challenged 

committees of political parties in connection 
with general election campaigns for federal 
ollice? 

Answer: NO, as to the Fifth Amendment 
challenge advanced by appellants. 

(0 Does § 9008 of the Internal Revenue 
Code of 1954 violate such rights, in that it 
limits the expenditures of the national com· 
mittee of a party with respect to presidential 
nominating conventions? 

Answer: NO, as to the Fifth Amendment 
challenge advanced by appellants. 

(h) Does 18 USC § 608(bX2) (1970 ed Supp 
IV) [18 uses § 608(bX2)] violate such rights, 
in that it excludes from the definition of 
"political committee" committees registered 
for less than the period of time prescribed in 
the statute? . 

Answer: NO. 
4. Does any statutory limitation, or do the 

particular limitations in the challenged stat· 
utes, on the amounts that candidates for 

influ-
encing or controlling, in two or more 
States, the result of' a congressional 
election had to be reported indepen
dently if they were not made 
through a political committee. § 7, 
36 Stat 824. In 1911 the Act 
was revised to include prenomina
tion transactions such as those in
volved in conventions and primary 
campaigns. Act of Aug. 19, 1911, 

elected federal ollice may expend in their. 
campaigns violate the rights of one or more of 
the plaintiffs under the First or Ninth 
Amendment or the Due Process Clause of the 
Fifth Amendment? 

(a) Does 18 USC § 608(c) (1970 ed Supp IV) 
[18 uses § 608(c)] violate such rights, in that 
it forbids expenditures by candidates for fed
eral office in excess of the amounts specified 
in 18 USC § 608(c) (1970 ed Supp IV) [18 
§ 608(cl]? [18 uses § 608(cl]? 

Answer: YES. 
68. Unless otherwise indicated, all statutory 

citations in Part II of this opinion are to Title 
2 of the United States Code, Supplement IV. 

69, Appellants do contend that there should 
be a blanket exemption from the disclosure 
provisions for minor parties. See Part II-B-2, 
infra. 

70. The Court of Appeals' ruling that § 437a 
is unconstitutional was not appealed. See n 7, 
supra. 
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§ 2, 37 Stat 26. See United States v 
Auto Workers, 352 US, at 575-576, 1 
LEd 2d 563, 77 S Ct 529. 

Disclosure requirements were 
broadened in the Federal Corrupt 
Practices Act of 1925, (Title III of 
the Act of Feb. 28, 1925), 43 Stat 
1070. That Act required political 
committees, defined as organizations 
that accept contributions or make 
expenditures "for the purpose of in
fluencing or attempting to influence" 
the Presidential or Vice Presidential 
elections (a) in two or more States or 
(b) as a subsidiary of a national com
mittee, § 302(c), 43 Stat 1070, to re
port total contributions and expendi
tures, including the names and ad
dresses of contributors of $100 or 
more and recipients of $10 or more 
in a calendar year. § 305(a), 43 Stat 
1071. The Act was upheld against a 
challenge that it infringed upon the 
prerogatives of the States in Bur
roughs v United States, 290 US 534, 
78 L Ed 484, 54 S Ct 287 (1934). The 
Court held that it was within the 
power of Congress "to pass appropri
ate legislation to safeguard [a Presi
dential] election from the improper 
use of money to influence the re
sult." Id., at 545, 78 L Ed 484, 54 S 
Ct 287. Although the disclosure re
quirements were widely circum
vented,71 no further attempts were 
made to tighten them until 1960, 
when the Senate passed a bill that 
would have closed some existing 
loopholes. S 2436, 106 Cong Rec 
1193. The attempt aborted because 
no similar effort was made in the 
House. 

71. Past disclosure laws were relatively 
easy to circumvent because candidates were 
required to report only contributions that 
they had received themselves or that were 
received by others for them with their knowl
edge or consent. § 307, 43 Stat 1072. The data 
that were reported were virtually impossible 
to use because there were no uniform rules 
for the compiling of reports or provisions for 
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The Act presently under review 
replaced all prior disclosure laws. Its 
primary disclosure provisions impose 
reporting obligations on "political 
committees" and candidates. "Politi
cal committee" is defined in § 431(d) 
as a group of persons that receives 
"contributions" or makes "expendi
tures" of over $1,000 in a calendar 
year. "Contributions" and "expendi
tures" are defined in lengthy paral
lel provisions similar to those in 
Title 18, discussed 

[424 US 63) 
above.72 Both defi

nitions focus on the use of money or 
other objects of value "for the pur
pose of. . . influencing" the nomina
tion or election of any person to 
federal office. §§ 431(e)(1), (f)(1). 

Each political committee is re
quired to register with the Commis
sion, § 433, and to keep detailed rec
ords of both contributions and ex
penditures,§§ 432(c), (d). These rec
ords must include the name and 
address of everyone making a contri
bution in excess of $10, along with 
the date and amount of the contribu
tion. If a person's contributions ag
gregate more than $100, his occupa
tion and principal place of business 
are also to be included. § 432(c)(2). 
These files are subject to periodic 
audits and field investigations by the 
Commission. § 438(a)(8). 

Each committee and each candi-

requiring corrections and additions. See Red
ish, Campaign Spending Laws and the First 
Amendment, 46 NYUL Rev 900, 905 (1971). 

72. See Part I, supra. The relevant provi· 
sions of Title 2 are set forth in the Appendix 
to this opinion. infra, at 144 et seq., 46 L Ed 
2d 759. 

II 
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date also is required to file quarterly 
reports. § 434(a). The reports are to 
contain detailed financial informa
tion, including the full name, mail
ing address, occupation, and princi
pal place of business of each person 
who has contributed over $100 in a 
calendar year, as well as the amount 
and date of the contributions. 
§ 434(b). They are to be made availa
ble by the Commission "for public 
inspection and copying." § 438(a)(4). 
Every candidate for federal office is 
required to designate a "principal 
campaign committee," which is to 
receive reports of contributions and 
expenditures made on the candi
date's behalf from other political 
committees and to compile and file 
these reports, together with its own 
statements, with the Commission. 
§ 432(f): 

Every individual or group, other 
than a political committee or candi
date, who makes "contributions" or 
"expenditures" of over $100 in a 
calendar year "other than 

[424 US 64) 
by contri

bution to a political committee or 
candidate" is required to file a state
ment with the Commission. § 434(e). 
Any violation of these. recordkeeping 
and reporting provisions is punisha
ble by a fine of not more than $1,000 
or a prison term of not more than a 
year, or both. § 441(a). 

A. General Principles 

Unlike the overall limitations on 
contributions and expenditures, the 

73. NAACP v Alabama, 357 US, at 463, 2 L 
Ed 2d 1488, 78 S Ct 1163. See also Gibson v 
Florida Legislative Camm. 372 US 539, 546, 9 
L Ed 2d 929, 83 S Ct 889 (1963); NAACP v 
Button, 371 US, at 438, 9 L Ed 2d 405, 83 S 

disclosure requirements impose no 
ceiling on campaign-related actiVi-

j 
ties. But we have repeatedly found 
that compelled disclosure, in itself, 
can seriously infringe on privacy of 
association and belief guaranteed by 
the First Amendment. E. g., Gibson 
v Florida Legislative Comm. 372 US 
539, 9 L Ed 2d 929, 83 S Ct 889; 
NAACP v Button, 371 US 415, 9 L 
Ed 2d 405, 83 S Ct 328; Shelton v 
Tucker, 364 US 479, 5 L Ed 2d 231, 
81 S Ct 247; Bates v Little Rock, 361 
US 516, 4 L Ed 2d 480, 80 S Ct 412; 
NAACP v Alabama, 357 US 449, 2 L 
Ed 2d 1488, 78 S Ct 1163. 

[30] We long have recognized that 
significant encroachments on First 
Amendment rights of the sort that 
compelled disclosure imposes cannot 
be justified by a mere showing of 
some legitimate governmental inter
est. Since Alabama we have required 
that the subordinating interests of 
the State must survive exacting 
scrutiny.73 We also have insisted that 
there be a "relevant correlation"" or 
"substantial relation"" between the 
governmental interest and the infor
mation required to be disclosed. See 
Pollard v Roberts, 283 F Supp 248, 
257 (ED Ark) (three-judge court), 
atfd, 393 US 14, 21 LEd 2d 14, 89 S 
Ct 47 (1968) (per 

[424 US 65) 
curiam). This type of scrutiny is 

necessary even if any deterrent ef
fect on the exercise of First Amend
ment rights arises, not through di
rect government action, but indi
rectly as an unintended but inevita
ble result of the government's con
duct in requiring disclosure. NAACP 

Ct 328; Bates v Little Rock, 361 US, at 524, 4 
L Ed 2d 480, 80 S Ct 412. 

74. ld., at 525, 4 LEd 2d 480, 80 S Ct 412. 

75. Gibson v Florida Legislative Camm., 
supra, at 546, 9 L Ed 2d 929, 83 S Ct 889. 
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v Alabama, supra, at 461, 2 L Ed 2d 
1488, 78 S Ct 1163. Cf. Kusper v 
Pontikes, 414 US, at 57-58, 38 L Ed 
2d 260, 94 S Ct 303. 

Appellees argue that the disclo
sure requirements of the Act differ 
significantly from those at issue in 
Alabama and its progeny because 
the Act only requires disclosure of 
the names of contributors and does 
not compel political organizations to 
submit the names of their mem
bers.'· 

As we have seen, group associa
tion is protected because it enhances 
"[eJffective advocacy." NAACP v Al
abama, supra, at 460, 2 L Ed 2d 
1488, 78 S Ct 1163. The right to join 
together "for the advancement of 
beliefs and ideas," ibid., is diluted if 
it does not include the right to pool 
money through contributions, for 
funds are often essential if "advo-
cacy" is 

[424 US 66] 
to be truly or optimally 

"effective." Moreover, the invasion 
of privacy of belief may be as great 
when the information sought con
cerns the giving and spending of 
money as when it concerns the join
ing of organizations, for "[f]inancial 
transactions can reveal much about 
a person's activities, associations, 
and beliefs." California Bankers 
Assn. v Shultz, 416 US 21, 78-79, 39 

76. The Court of Appeals held that the 
applicable test for evaluating the Act's disclo
sure requirements is that adopted in United 
States v O'Brien, 391 US 367, 20 L Ed 2d 672, 
88 S Ct 1673 (1968), in which "'speech' and 
'nonspeech' elements [were] combined in the 
same course of conduct." Id., at 376, 20 L Ed 
2d 672, 88 S Ct 1673. O'Brien is appropriate, 
the Court of Appeals found, because the Act 
is directed toward the spending of money, and 
money introduces a nonspeech element. As 
the discussion in Part I-A, supra, indicates, 
O'Brien is inapposite, for money is a neutral 
element not always associated with speech 
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L Ed 2d 812, 94 S Ct 1494 (1974) 
(powell, J., concurring). Our past 
decisions have not drawn fine lines 
between contributors and members 
but have treated them interchangea
bly. In Bates, for example, we ap
plied the principles of Alabama and 
reversed convictions for failure to 
comply with a city ordinance that 
required the disclosure of "dues, as
sessments, and contributions paid, 
by whom and when paid." 361 US, 
at 518, 4 L Ed 2d 480, 80 S Ct 412. 
See also United States v Rumely, 
345 US 41, 97 L Ed 770, 73 S Ct 543 
(1953) (setting aside a contempt con
viction of an organization official 
who refused to disclose names of 
those who made bulk purchases of 
books sold by the organization). 

The strict test established by Ala
bama is necessary because compelled 
disclosure has the potential for sub
stantially infringing the exercise of 
First Amendment rights. But we 
have acknowledged that there are 
governmental interests sufficiently 
important to outweigh the possibility 
of infringement, particularly when 
the "free functioning of our national 
institutions" is involved. Communist 
Party v Subversive Activities Con
trol Bd. 367 US 1,97,6 L Ed 2d 625, 
81 S Ct 1357 (1961). 

The governmental interests sought 
to be vindicated by the disclosure 

but a necessary and integral part of many, 
perhaps most, forms of communication. More
over, the O'Brien test would not be met, even 
if it were applicable. O'Brien requires that 
"the governmental interest [be] unrelated to 
the suppression of free expression." 391 US, 
at 377, 20 L Ed 2d 672, 88 S Ct 1673. The 
governmental interest furthered by the disclo
sure requirements is not unrelated to the 
"suppression" of speech insofar as the re
quirements are designed to facilitate the de
tection of violations of the contribution and 
expenditure limitations set out in 18 USC 
§ 608 (1970 ed Supp IV) [18 uses § 608]. 

$ 
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requirements are of this magnitude. 
They fall into three categories. First, 
disclosure provides the electorate 
with information "as to where politi
cal campaign money comes from and 
how it is spent by the candidate"" in 
order to aid the voters in evaluating 
those 

[424 US 67] 
who seek federal office. It al

lows voters to place each candidate 
in the political spectrum more pre
cisely than is often possible solely on 
the basis of party labels and cam
paign speeches. The sources of a 
candidate's financial support also 
alert the voter to the interests to 
which a candidate is most likely to 
be responsive and thus facilitate pre
dictions of future performance in 
office. 

Second, disclosure requirements 
. deter actual corruption and avoid 

the appearance of corruption by ex
posing large contributions and ex
penditures to the light of pUblicity.'s 
This exposure may discourage those 
who would use money for improper 
purposes either before or after the 
election. A public armed with infor
mation about a candidate's most ge
nerous supporters is better able to 
detect any post-election special fa
vors that may be given in return.'· 
And, as we recognized in Burroughs 
v United States, 290 US, at 548, 78 
L Ed 484, 54 S Ct 287. Congress 
could reasonably conclude that full 
disclosure during an election cam
paign tends "to prevent the corrupt 
use of money to affect elections." In 
enacting these requirements it may 

77. HR Rep No. 92-564, P 4 (1971). 

78. Ibid.; S Rep No. 93-689, p 2 (1974). 

79. We have said elsewhere that "informed 
public opinion is the most potent of all re
straints upon misgovernment." Grosjean v 
American Press Co. 297 US 233, 250, 80 L Ed 
660, 56 S Ct 444 (1936). Cf. United States v 
Harriss, 347 US 612, 625, 98 L Ed 989, 74 S 

have been mindful of Mr. Justice 
Brandeis' advice: 

"Publicity is justly commended 
as a remedy for social and indus
trial diseases. Sunlight is said to 
be the best of disinfectants; elec
tric light the most efficient police-
man,"BO 

Third, and not least significant, 
recordkeeping, reporting, 

[424 US 68] 
and disclo

sure requirements are an essential 
means of gathering the data neces
sary to detect violations of the con
tribution limitations described 
above. 

The disclosure requirements, as a 
general matter, directly serve sub
stantial governmental interests. In 
determining whether these interests 
are sufficient to justify the require
ments we must look to the extent of 
the burden that they place on indi
vidual rights. 

It is undoubtedly true that public 
disclosure of contributions to candie 
dates and political parties will deter 
some individuals who otherwise 
might contribute. In some instances, 
disclosure may even expose contrib
utors to harassment or retaliation. 
These are not insignificant burdens 
on individual rights, and they must 
be weighed carefully against the in
terests which Congress has sought to 
promote by this legislation. In this 
process, we note and agree with ap
pellants' concessions I that disclosure 
requiremen~ertainly in most ap
plications-appear to be the least 

Ct 808 (1954) (upholding disclosure require
ments imposed on lobbyists by the Federal 
Regulation of Lobbying Act, Title III of the 
Legislative Reorganization Act of 1946, 60 
Stat 839). 

80. L. Brandeis, Other People's Money 62 
(National Home Library Foundation ed (1933). 

81. See supra, at 60, 46 L Ed 2d 711. 
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restrictive means of curbing the 
evils of campaign ignorance and cor
ruption that Congress found to ex
ist.·' Appellants argue, however, that 
the balance tips against disclosure 
when it is required of contributors to 
certain parties and candidates. We 
turn now to this contention. 

[disclosure] has not been shown to be 
sufficient to overcome petitioner's 
constitutional objections." Id., at 
465, 2 L Ed 2d 1488, 78 S Ct 1163. 

[31a] The Court of Appeals re
jected appellants' suggestion that 
this case fits into the Alabama mold. 
It concluded that substantial govern
mental interests in "informing the 
electorate and preventing the cor
ruption of the political process" were 
furthered by requiring disclosure of 
minor parties and independent can
didates, -- US App DC, at --, 
519 F2d, at 867, and therefore found 
no "tenable rationale for assuming 
that the public interest in minority 
party disclosure of contributions 
above a reasonable cut-otf point is 
uniformly outweighed by potential 
contributors' associational rights," 
id., at --, 519 F2d at 868. The 
court left open the question of the 
application of the disclosure require
ments to candidates (and parties) 
who could demonstrate injury of the 
sort at stake in Alabama. No record 
of harassment on a similar scale was 
found in this case." We agree with 
the Court 

B. Application to Minor Parties and 
Independents 

Appellants contend that the Act's 
requirements are overbroad insofar 
as they apply to contributions to 

[424 US 69) 
minor parties and indepen~ent can
didates because the governmental 
interest in this information is mini
mal and the danger of significant 
infringement on First Amendment 
rights is greatly increased. 

1. Requisite Factual Showing 

In Alabama the organization had 
"made an uncontroverted showing 
that on past occasions revelation of 
the identity of its rank-and-file mem
bers [had] exposed these members to 
economic reprisal, loss of employ
ment, threat of physical coercion, 
and other manifestations of public 
hostility," 357 US, at 462, 2 L Ed 2d 
1488, 78 S Ct 1163, and the State 
was unable to show that the disclo
sure it sought had a "substantial 
bearing" on the issues it sought to 
clarify, id., at 464, 2 L Ed 2d 1488, 
78 S Ct 1163. Under those circum
stances, the Court held that "what
ever interest the State may have in 

82_ Post..,lection disclosure by successful 
candidates is suggested as a less restrictive 
way of preventing corrupt pressures on office
holders. Delayed disclosure of this sort would 
not serve the equally important informational 
function played by pre-election reporting. 
Moreover, the public interest in sources of 
campaign funds is likely to be at its peak 
during the campaign period; that is the time 
when improper influences are most likely to 
be brought to light. 
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[424 US 70) 
of Appeals' conclusion that Alabama 
is inapposite where, as here, any 
serious infringement on First 
Amendment rights brought about by 
the compelled disclosure of contrib
utors is highly speculative. 

It is true that the governmental 
interest in disclosure is diminished 

83_ Nor is this a case comparable to Pollard 
v Roberts, 283 F Supp 248 (ED Ark) (three
judge court), affd 393 US 14, 15 L Ed 2d 545. 
86 S Ct 684 (1968), in which an Arkansas 
prosecuting attorney sought to obtain. by a 
subpoena duces tecum, the records of a check
ing account (including names of individual 
contributors) established by a specific party, 
the RepUblican Party of Arkansas. 

I 

f 
I 
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when the contribution in question is 
made to a minor party with little 
chance of winning an election. As 
minor parties usually represent defi· 
nite and publicized viewpoints, there 
may be less need to inform the vot
ers of the interests that specific can
didates represent. Major parties en
compass candidates of greater diver
sity. In many situations the label 
"Republican" or "Democrat" tells a 
voter little. The candidate who bears 
it may be supported by funds from 
the far right, the far left, or any 
place in between on the political 
spectrum. It is less likely that a 
candidate of, say, the Socialist Labor 
Party will represent interests that 
cannot be discerned from the party's 
ideological position. 

The Government's interest in de
terring the "buying" of elections and 
the undue influence of large contrib
utors on officeholders also may be 
reduced where contributions to a 
minor party or an independent can
didate are concerned, for it is less 
likely that the candidate will be vic
torious. But a minor party some
times can play a significant role in 
an election. Even when a minor
party candidate has little or no 
chance of winning, he may be en
couraged by major-party interests in 
order to divert votes from other ma
jor-party contenders." 

[424 US 7lJ 
We are not unmindful that the 

84. See Developments in the Law-Elec
tions, 88 Harv L Rev lIlI, 1247 n 75 (1975). 

85. See Williams v Rhodes, 393 US 23, 32, 
21 L Ed 2d 24, 89 S Ct 5, 45 Ohio Ops 2d 236 
(1988) ("There is, of course, no reason why 
two parties should retain a permanent mo
nopoly on the right to have people vote for or 
against them. Competition in ideas and gov· 
ernmental policies is at the core of our elec
toral process and of the First Amendment 
freedoms"); Sweezy v New Hampshire, 354 
US 234, 250--251, I L Ed 2d 13l1, 77 S Ct 
1203 (1957) (plurality opinion). 

damage done by disclosure to the 
associational interests of the minor 
parties and their members and to 
supporters of independents could be 
significant. These movements are 
less likely to have a sound financial 
base and thus are more vulnerable 
to falloffs in contributions. In some 
instances fears of reprisal may deter 
contributions to the point where the 
movement cannot survive. The pub
lic interest also suffers if that result 
comes to pass, for there is a conse
quent reduction in the free circula
tion of ideas both within" and with
out" the political arena. 

[3lb] There could well be a case, 
similar to those before the Court in 
Alabama and Bates, where the 
threat to the exercise of First 
Amendment rights is so serious and 
the state interest furthered by dis
closure so insubstantial that the 
Act's requirements cannot be consti
tutionally applied.·7 But no appellant 
in this case has tendered record evi
dence of the sort proffered in Ala
bama. Instead, appellants primarily 
rely on "the clearly articulated fears 
of individuals, well experienced in 
the political process." Brief for Ap
pellants 173. At best they offer the 
testimony 

[424 US 72] 
of several minor

party officials that one or two per
sons refused to make contributions 

86. Cf. Talley v California, 362 US 60, 64-
65, 4 L Ed 2d 559, 80 S Ct 536 (1960). 

87. Allegations made by a branch of the 
Socialist Workers Party in a civil action seek
ing to declare the District of Columbia disclo
sure and filing requirements unconstitutional 
as applied to its records were held to be 
sufficient to withstand a motion to dismiss in 
Doe v Martin (DC, No. 75-0083 Oct. 20, 1975) 
(three-judge court). The District of Columbia 
provisions require every political committee 
to keep records of contributions of $10 or 
more and to report contributors of $50 or 
more. 
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because of the possibility of disclo
sure."" On this record, the substan
tialpublic interest in disclosure 
identified by the legislative history 
of this Act outweighs the harm gen
erally alleged. 

tions is that they reflect only a par
ty's past or present political strength 
and 

[424 US 73J 
that is only one of the factors 

that must be considered. Some of the 
criteria are not precisely indicative 
of even' that factor. Age," or past 
political success, for instance, may 
typically be associated with parties 
that have a high probability of suc
cess. But not all long-established 
parties are winners-some are con
sistent losers-and a new party may 
garner a great deal of support if it 
can . associate Itself with an issue 
that has captUred the public's imagi
nation. None of the criteria sug
gested is precisely related to the 
other critical factor that must be. 
considered, the possibility that dis
closure will impinge upon protected· 
associational activity. 

2. Blanket Exemption 

[32a] Appellants agree that "the 
record here does not reflect the kind 
of focused and insistent harassment 
of contributors and members that 
existed in the NAACP cases." Ibid. 
They argue, however, that a blanket 
exemption for minor parties is neces
sary lest irreparable injury be done 
before the required evidence can be 
gathered. 

Those parties that would be suffi
ciently "minor" to be exempted from 
the requirements of § 434 could be 
defined, appellants suggest, along 
the lines used for public-financing 
purposes, see Part III-A, infra, as 
those who received less than 25% of 
the vote in past elections. Appellants 
do not argue that this line is consti
tutionally required. They suggest as 
an alternative defining "minor par
ties" as those that do not qualify for 
automatic ballot access under state 
law. Presumably, other criteria, such 
as current political strength (mea
sured by polls or petition), age, or 
degree of organization, could also be 
used.'· 

The difficulty with these. sugges-

88. For example, a campaign worker who 
had solicited campaign funds for the Liberta
rian Party in New York testified that two 
persons solicited in a Party campaign "re
fused to contribute because they were unwill
ing for their names to be disclosed or pub
lished." None of the appellants olfers stronger 
evidence of threats or harassment. 

89. These' criteria were suggested in an 
opinion concurring in part and dissenting in 
part from the decision below. -- US App 
DC, at - n 1,519 F2d, at 907 n 1 (Bazelon, 
C.J.l. 
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An opinion dissenting in part from 
the Court of Appeals' decision con
cedes that no one line is "constitu
tionally required. "., It argues, how
ever, that a flat exemption for minor 
parties must be carved out, even 
along arbitrary lines, if groups that 
would suffer impermissibly from dis
closure are to be given any real 
protection. An approach that re
quires minor parties to submit evi
dence that the disclosure require
ments cannot constitutionally be ap
plied to them offers only an illusory 

90. Age is also underinclusive in that it 
would presumably leave 10ng-<lStablished but 
unpopular parties subject to the disclosure 
requirements. The Socialist Labor Party, 
which is not a party to this litigation but has 
filed an amicus brief in support of appellants, 
claims to be able to olfer evidence of "direct 
suppression, intimidation, harassment, physi
cal abuse, and 1_ of economic sustenance" 
relating to its contributors. Brief for Socialist 
Labor Party as Amicus Curiae 6. The Party 
has been in existence since 1877. 

91. - US App DC, at -, 519 F2d, at 
907 n 1 (Bazelon, C.J.). 

II 
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safeguard, the argument goes, be
cause the "evils" of "chill and har
assment . . . are largely incapable of 
formal proof."" This dissent ex
pressed its concern that a minor 
party, particularly a 

[424 US 74] 

new party, may 
never be able to prove a substantial 
threat of harassment, however real 
that threat may be, because it would 
be required to come forward with 
witnesses who are too fearful to con
tribute but not too fearful to testify 
about their fear. A strict require
ment that chill and harassment be 
directly attributable to the specific 
disclosure from which the exemption 
is sought would make the task even 
more difficult. 

We recognize that unduly strict 
requirements of proof could impose a 
heavy burden, but it does not follow 
that a blanket exemption for minor 
parties is necessary. Minor parties 
must be allowed sufficient flexibility 
in the proof of injury to assure a fair 
consideration of their claim. The evi
dence offered need show only a rea
sonable probability that the com
pelled disclosure of a party's contrib
utors' names will subject them to 
threats, harassment, or reprisals 
from either Government officials or 
private parties. The proof may in
clude, for example, specific evidence 
of past or present harassment of 
members due to their associational 
ties, or of harassment directed 
against the organization itself. A 
pattern of threats or specific mani
festations of public hostility may be 
sufficient. New parties that have no 
history upon which to draw may be 
able to offer evidence of reprisals 
and threats directed against individ-

92. Id" at --, 519 F2d, at 909. See also 
Developments in the Law-Elections, 88 Harv 
L Rev llll, 1247-1249 (1975). 

uals or organizations holding similar 
views. 

[32bj Where it exists the type of 
chill and harassment identified in 
Alabama can be shown. We cannot 
assume that courts will be insensi
tive to similar showings when made 
in future cases. We therefore con
clude that a blanket exemption is 
not required. 

C. Section 434 (e) 

Section 434(e) requires "[eJvery 
person (other than a political com
mittee or candidate) who makes con
tributions 

[424 US 75] 
or expenditures" aggregat

ing over $100 in a calendar year 
"other than by contribution to a 
political committee or candidate" to 
file a statement with the Commis
sion. 93 Unlike the other disclosure 
provisions, this section does not seek 
the contribution list of any associa
tion, Instead, it requires direct diS~. 
closure of what an individual 0 
group contributes or spends. 

In considering this prOVISIon we 
must apply the same strict standard 
of scrutin.y, for the ri~ia
tional privacy developed in Alabama 
derives from the rights of the orga
nization's members to advocate their 
personal points of view in the most 
effective way. 357 US, at 458, 460, 2 
L Ed 2d 1488, 78 S Ct 1163. See also 
NAACP v Button, 371 US, at 429-
431 9 L Ed 2d 405, 83 S Ct 328; 
Sw~ezy v New Hampshire, 354 US, 
at 250, 1 L Ed 2d 1311, 77 S Ct 1203. 

Appellants attack § 434(e) as a di
rect intrusion on privacy of belief, in 
violation of Talley v California, 362 
US 60, 4 L Ed 2d 559, 80 S Ct 536 

93. See Appendix to this opinion, infra, at 
160,46 L Ed 2d 768. 
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(1960), and as imposing "very real, 
practical burdens . . . certain to de
ter individuals from making expend
itures for their independent political 
speech" analogous to those held to 
be impermissible in Thomas v Col
lins, 323 US 516, 89 L Ed 430, 65 S 
Ct 315 (1945). 

1. The Role of § 434(e) 

The Court of Appeals upheld 
§ 434(e) as necessary to enforce the 
independent-expenditure ceiling im
posed by 18 USC § 608(e)(I) (1970 ed 
Supp IV) [18 USCS § 608(e)(1)]. It 
said: 

"If ... Congress has both the au
thority and a compelling interest 
to regulate independent expendi
tures under section 608(e), surely 
it can require that there be disclo
sure to prevent misuse of the 
spending channel." -- US App 
DC, at -, 519 F2d, at 869. 

We have found that § 608(e)(1) un
constitutionally infringes 

[424 US 76) 
upon First 

Amendment rights." If the sole func
tion of § 434(e) were to aid in the 
enforcement of that provision, it 
would no longer serve any govern
mental purpose. 

[33] But the two provisions are not 
so intimately tied. The legislative 
history on the function of § 434(e) is 
bare, but it was clearly intended to 
stand independently of § 608(e)(l). It 
was enacted with the general disclo
sure provisions in 1971 as part of 
the original Act," while § 608(eXl) 
was part of the 1974 amendments." 

94. See Part I-Cl, supra. 

95. § 305, 86 Stat 16. 

96. 86 Stat 1265. 

97. S Rep No. 92-229, p 57 (1971). 

720 

Like the other disclosure provisions, 
§ 434(e) could play a role in the en
forcement of the expanded contribu
tion and expenditure limitations in
cluded in the 1974 amendments, but 
it also has independent functions. 
Section 434(e) is part of Congress' 
effort to achieve "total disclosure" 
by reaching' "every kind of political 
activity"" in order to insure that the 
voters are fully informed and to 
achieve through publicity the maxi
mum deterrence to corruption and 
undue influence possible. The provi
sion is responsive to the legitimate 
fear that efforts would be made, as 
they had been in the past," to avoid 
the disclosure requirements by rout
ing financial support of candidates 
through avenues not explicitly cov
ered by the general provisions of the 
Act. 

2. Vagueness Problems 

In its effort to be all-inclusive, 
however, the provision raises serious 
problems of vagueness, particularly 
treacherous where, as here, the vio
lation of its terms carries criminal 
penalties" and fear of incurring 
these sanctions 

[424 US 77) 
may deter those who 

seek to exercise .protected First 
Amendment rights. 

Section 434(e) applies to "[e]very 
person . . . who makes contributions 
or expenditures." "Contributions" 
and "expenditures" are defined in 
parallel provisions in terms of the 
use of money or other valuable as
sets "for the purpose of ... influenc-] 
ing" the nomination or election of 

98. See n 71, supra. 

99. Section 441(a) provides: "Any person 
who violates any of the provisions of this 
subchapter shall be fined not more than $1,-
000 or imprisoned not more than one year, or 
both." 
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candidates for federal office."') It is done consistent with the legisla
the ambiguitY of this phrase that ture's purpose, to avoid the shoals of 
poses constitlltional problems. vagueness. United States v Harriss, 

[34] Due process requires that a 
criminal statute provide adequate 
notice to a person of ordinary intelli
gence that his contemplated conduct 
is illegal, for "no man shall be held 
criminally responsible for conduct 
which he could not reasonably un
derstand to be proscribed." United 
States v Harriss, 347 US, 612, 617, 
98 L Ed 989, 74 S Ct 808. See also 
Papachristou v City of Jacksonville, 
405 US 156, 31 L Ed 2d 110, 92 S Ct 
839 '(1972). Where First Amendment 
rights are involved, an even "greater 
degree of specificity" is required. 
Smith v Goguen, 415 US, at 573, 39 
L Ed 2d 605, 94 S Ct 1242. See 
Grayned v City of Rockford, 408 US 
104, 109, 33 L Ed 2d 222, 92 S Ct 
2294 (1972); Kunz v New York, 340 
US 290, 95 L Ed 280, 71 S Ct 312 
(1951). 

There is no legislative history to . 
guide us in determining the scope of 
the critical phrase "for the purpose 
of . . . mftuencmg." It appears to 
have been adopted without comment 
from earlier disclosure Acts. lOt Con
gress "has voiced its wishes in [most] 
muted strains," leaving us to draw 
upon "those common-sense assump
tions that must be made in deter
mining direction witholit a com
pass." Rosado v Wyman, 397 US 397, 
412, 25 L Ed 2d 442, 90 S Ct 1207 
(1970). Where the constitutional re
quirement of definiteness is at stake, 
we have the further obligation to 
construe the statute, 

[424 US 78) 
if that can be 

supra, at 618, 98 L Ed 989, 74 S Ct 
808; United States v Rumely, 345 
US, at 45, 97 L Ed 770, 73 S Ct 543. 

In enacting the legislation under 
review Congress addressed broadly 
the problem of political campaign 
financing. It wished to promote full 
disclosure of campaign-oriented 
spending to insure both the reality 
and the appearance of the purity 
and openness of the federal election 
process. 102 Our task is to construe 
"for the purpose of . . . influencing," 
incorporated in § 434(e) through the 
definitions of "contributions" and 
"expenditures," in a manner that 
precisely furthers this goaL 

In Part I we discussed what consti
tuted a "contribution" for purposes 
of the contribution limitations set 
forth in 18 USC § 608(b) (1970 ed 
Supp IV) [18 USCS § 608(b)],t03 We 
construed that term to include not 
only contributions made directly or 
indirectly to a candidate, political 
party, or campaign committee, and 
contributions made to other orga
nizations or individuals but ear
marked for political purposes, but 
also all expenditures placed in coop
eration with or with the consent of a 
candidate, his agents, or an autho
rized committee of the candidate. 
The definition of "contribution" in 
§ 431(e) for disclosure purposes par
allels the definition in Title 18 al
most word for word, and we construe 
the former provision as we have 
the latter. So defined, "contribu
tions" have a sufficiently close rela-

/' 
tionship to the goals of the Act, for 

100. §§ 431(e), (I). See Appendix to this opin- 102. S Rep No. 92-96, p 33 (1971); S Rep No. 
ion, infra, at 145-149, 46 L Ed 2d 759. 93-689, pp 1-2 (1974) . 

101. supra, at 61-63, 46 L Ed 2d 711. 103. See n 53, supra. 
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they are connected with a candidate 
or his campaign. the core area sought to be addressed 

by Congress. They are, by definition, 
Campaign related. When we attempt to define "ex

penditure" in a similarly narrow 
way we encounter line-drawing prob
lems of the sort we faced in 18 USC 
§ 608(e)(l) (1970 ed 

But when the maker of the ex
penditure is not within these cate
gories-when it is an individual 
other than a candidate or a group 
other than a "political committee"107 
-the 

[424 US 79] 
Supp IV) [18 uses 

§ 608(e)(lJ]. Although the phrase, 
"for the purpose of . . . influencing" 
an election or nommatIon, differs 
from the language usea in 
§ 608(e)(l), it shares the same poten
tial for encompassing both issue dis
cussIOn and adVocacy of a political 
result.'" The general requirement 
that "political committees" and can
didates disclose their expenditures 
could raise similar vagueness prob
lems, for "political committee" is 
defined only in terms of amount of 
annual "contributions" and "expend
itures,"'''' and could be interpreted 
to reach groups engaged purely in 
issue discussion. The lower courts 
have construed the words "political 
committee" more narrowly. '00 To ful
fill the purposes of the Act they need 
only encompass organizations that 
are under the control of a candidate 
or the major purpose of which is the 
nomination or election of a candi
date. Expenditures of candidates and 
of "political committees" so con
strued can be assumed to fall within 

104. See Part I.e.1. supra. 

105. Section 431(d) defines "political com
mittee" as "any committee, club, association, 
or other group of persons which receives con
tributions or makes expenditures during a 
calendar year in an aggregate amount exceed
ing $1.000." 

106. At least two lower courts. seeking to 
avoid questions of unconstitutionality. have 
construed the disclosure requirements im. 
posed on "political committees" by § 434(a) to 
be nonapplicable to nonpartisan organiza
tions. United States v National Comm for 
Impeachment. 469 F2d 1135, 1139-1142 (CA2 
1972); American Civil Liberties Union v Jen. 
nings, 366 F Supp 1041. 1055-1057 (DC 1973) 
(three-judge court), vacated as moot sub nom 
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[424 US SO] 
relation of the information 

sought to the purposes of the Act 
may be too remote. To insure tbat 
the reach of § 434(e) is not impermis
sibly broad, we construe "expendi
ture" for purposes of that section in 
the same way we construed the 
terms of § 608(eJ-to reach only 
funds used for commumcations that 
expressly advocate'OS the election or 
defeat of a clearly identified candi
date. This reading is directed pre
cisely to that spending that is unam
biguously related to the campaign of 
a J.!articular federal caDdidat~. 

[35] In summary. § 434(e) as con
strued imposes independent report
ing requirements on individuals and 
groups that are not candidates or 
political committees only in the fol
lowing circumstances: (1) when they 
make contributions earmarked for 
political purposes or authorized or 
requested by a candidate or his 
agent, to some person other than a 

Staats v American Civil Liberties Union. 422 
US 1030, 45 L Ed 2d 686. 95 S Ct 2646 (1975). 
See also -- US App DC, at - n 112, 519 
F2d, at 863 n 112. 

107. Some partisan committees-groups 
within the control of the candidate or primar' 
ily organized for political activities-will fall 
within § 434(e) because their contributions 
and expenditures fall in the $100-to-$l.000 
range. Groups of this sort that do not have 
contributions and expenditures over $1.000 
are not "political committees" within the defi. 
nition in § 431(d); those whose transactions 
are not as great as $100 are not required to 
file statements under § 434(e). 

108. See n 52, supra. 
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candidate or political committee, 
and (2) when they make expendi
tures for communications that ex
pressly advocate the election or de
feat of a clearly identified candidate. 

Unlike 18 USC § 608(e) (1) (1970 
ed Supp IV) [18 USCS § 608(e)(1)l, 
§ 434(e) as construed bears a suffi
cient relationship to a substantial 
governmental interest. As narrowed, 
§ 434(e), like § 608(e)(1), does not 
reach all partisan discussion for it 
only requires disclosure of those ex
penditures that expressly advocate a 
particular election result. This 
might have been fatal if the only 
purpose of § 434(e) 

[424 US 81) 
were to stem corruption or its ap
pearance by closing a loophole in the 
general disclosure requirements. But 
the disclosure provisions, including 
§ 434(e), serve another, informa
tional interest, and even as con
strued § 434(e) increases the fund of 
information concerning those who 
support the candidates. It goes be
yond the general disclosure require
ments to shed the light of publicity 
on spending that is unambiguously 
campaign-related but would not oth
erwise be reported because it takes 
the form of independent expendi
tures or of contributions to an indi
vidual or group not itself required to 
report the names of its contributors. 
By the same token, it is not fatal 
that § 434(e) encompasses purely in
dependent expenditures uncoordi
nated with a particular candidate or 
his agent. The corruption potential 
of these expenditures may be signifi
cantly different, but the informa
tional interest can be as strong as it 
is in coordinated spending, for disclo
sure helps voters to define more of 
the candidates' constituencies. 

109. [36b] Of course, independent contribu
tions and expenditures made in support of the 
campaigns of candidates of parties that have 
been found to be exempt from the general 

[36a] Section 434(e), as we have 
construed it, does not contain the 
infirmities of the provisions before 
the Court in Talley v California, 362 
US 60, 4 L Ed 2d 559, 80 S Ct 536 
(1960), and Thomas v Collins, 323 
US 516, 89 L Ed 430, 65 S Ct 315 
(1945). The ordinance found wanting 
in Talley forbade all distribution of 
handbills that did not contain the 
name of the printer, author, or man
ufacturer, and the name of the dis
tributor. The city urged that the 
ordinance was aimed at identifying 
those responsible for fraud, false ad
vertising, and libel, but the Court 
found that it was "in no manner so 
limited." 362 US, at 64, 4 L Ed 2d 
559, 80 S Ct 536. Here, as we have 
seen, the disclosure requirement is 
narrowly limited to those situations 
where the information sought has a 
substantial connection with the gov
ernmental interests sought to be ad
vanced. Thomas held unconstitu
tional a prior restraint in the form 
of a registration requirement for la
bor organizers. 

[424 US 82) 
The Court found the State's interest 
insufficient to justify the restrictive 
effect of the statute. The burden 
imposed by § 434(e) is no prior re
straint, but a reasonable and mini
mally restrictive method of further
ing First Amendment values by 
opening the basic processes of our 
federal election system to public 
view. 100 

D. Thresholds 
Appellants' third contention, 

based on alleged overbreadth, is that 
the monetary thresholds in the rec
ord-keeping and reporting provisions 
lack a substantial nexus with the 
claimed governmental interests, for 
the amounts involved are too low 

disclosure requirements because of the possi
bility of consequent chill and harassment 
would be exempt from the requirements of 
§ 434(e). 
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APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT. 

DISPOSITION: 769 F.2d 13, affirmed. 

SYLLABUS: section 316 of the Federal Election Campaign Act (FECA) prohibits 
corporations from using treasury funds to make an expenditure "in connection 
with" any federal election, and requires that any expenditure for such purpose 
be financed by voluntary contributions to a separate segregated fund. Appellee 
is a nonprofit, nonstock corporation, whose purpose is to foster respect for 
human life and to defend the right to life of all human beings, born and unborn, 
through educational, political, and other forms of activities. To further this 
purpose, it has published a newsletter that has been distributed to contributors 
and to noncontributors who have expressed support for the organization. In 
September 1978, appellee prepared and distributed a "Special Edition" exhorting 
readers to vote "pro-life" in the upcoming primary elections in Massachusetts, 
listing the candidates for each state and federal office in every voting 
district in the State, and identifying each one as either supporting or opposing 
appellee's views. While some 400 candidates were listed, the photographs of 
only [***2) 13 were featured, all of whom were identified as favoring 
appellee's views. The publication was prepared by a staff that had prepared no 
regular newsletter, was.distributed to a much larger audience than that of the 
regular newsletter, most of whom were members of the general public, and was 
financed by money taken from appellee's general treasury funds •. A complaint was 
filed with appellant Federal Election Commission (FEC) alleging that the 
"Special Edition" violated @ 316 as representing an expenditure of funds from a 
corporate treasury to distribute to the general public a campaign flyer on 
behalf of certain political candidates. After the FEC determined that there was 
probable cause to believe that appellee had violated the statute, the FEC filed 
a complaint in Federal District Court, seeking a civil penalty and other relief. 
The District Court granted appellee's motion for summary judgment, holding that 
@ 3i"6 did not apply to appellee but that if it did it was unconstitutional as a 
violation of the First Amendment. The Court of Appeals held that the statute 
applied to appellee and as so applied was unconstitutional. 

Held: The judgment is affirmed. 

JUSTICE BRENNAN delivered [***3) the opinion of the Court as to Parts I, 
II, III-B, and III-C, conc.luding that: 
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1. Appellee's publication and distribution of the "Special Edition" violated 
@ 316. Pp. 245-251. 

(a) There is no merit to appellee's contention that preparation and 
distribution of the "Special Edition" does not fall within @ 316's definition of 
"expenditure" as the provision of various things of value "to any candidate, 
campaign committee, or political party or organization, in connection with any 
election," especially since the general definitions section of theFECA broadly 
defiJ1es "expenditure" as including provision of anything of value made "for the 
purpose of influencing any election for Federal office." Moreover, the 
legislative history clearly confirms that @ 316 was meant to proscribe 
expenditures in connection with an election. That history makes clear that 
Congress has long regarded it as insufficient merely to restrict payments made 
directly to candidates or campaign organizations. Pp. 245-248. 

(b) An expenditure must constitute "express advocacy" in order to be subject 
to @ 316's prohiblt~on. Here, the publication of the "Special Edition" 
cons·tituted "express advocacy," since it represented (***41 express advocacy 
of toe election of particular candidates distributed to members of the general 
public. Pp. 248-250. 
~ 

·(C) Appellee is not entitled to the press exemption under the FECA reserved 
for any news story, commentary, or editorial distributed through any "periodical 
publication," since even assuming that appellee'S regular newsletter is exempt 
under this provision, the "Special Edition" cannot be considered comparable to 
any single issue of the newsletter in view of the method by which it was 
prepared and distributed. Pp. 250-251. 

2. Section 316's restriction of independent spending is unconstitutional as 
applied to appellee, for it infringes protected speech without a compelling 
justification for such infringement. The concern underlying the regulation of 
corporate political activity -- that organizations that amass great wealth in 
the economic marketplace not gain unfair advantage in the political marketplace 
-- is absent with regard to appellee. Appellee was formed to disseminate 
political ideas, not to amass capital. It has no shareholders or other persons 
having a claim on its assets or earnings, but obtains its funds from persons who 
make contributions to further (***5] the organization's political purposes. 
It was not established by a business corporation or a labor union, and its 
policy is not to accept contributions from such entities. Pp. 256-265. 

JUSTICE BRENNAN, joined by JUSTICE MARSHALL, JUSTICE POWELL, and JUSTICE 
SCALIA, concluded in Part III-A that the practical effect of applying @ 316 to 
appellee of discouraging protected speech is sufficient to characterize @ 316 as 
an infringement on First Amendment activities. As a corporation, appellee is 
subject to more extensive requirements and more stringent restrictions under the 
FECA than it would be if was not incorporated. These include detailed 
recordkeeping and disclosure obligations, the requirement of a complex and 
formalized organization, and a limitation on whom can be solicited for 
contributions, all of which create a disincentive for such an organization to 
engage in political speech. Pp. 251-256. 

JUSTICE O'CONNOR, agreeing that @ 316 is unconstitutional as applied to 
appellee's conduct at issue, concluded that the significant burden on appellee 
comes not from the statute's disclosure requirements that appellee must 
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satisfy, but from the additional organizational restraints [***6) imposed 
upon it by the statute. These restraints do not further the Government's 
informational interest in campaign disclosure and cannot be justified by any of 
the other interests identified by the FEC. Pp. 265-266. 

COUNSEL: Charles N. Steele argued the cause for appellant. With him on the 
briefs was Richard B. Bader. 

Francis H. Fox argued the cause for appellee. With him on the brief was E. 
Susan Garsh. * 

* Roger M. Witten, William T. Lake, Carol F. Lee, and Archibald Cox filed a 
brief for Common Cause as amicus curiae urging reversal. 

Briefs of amici curiae urging affirmance were filed for the American Civil 
Liberties Union et al. by Marjorie Heins, Burt Neuborne, and. Jack Novik; for the 
Catholic League for Religious and Civil Rights by Steven Frederick McDowell; for 
the Chamber of Commerce of the United States by Judith K. Richmond, Stephen A. 
Bokat, Robin S. Conrad, and Jan W. Baran; for the Home Builders Association of 
Massachusetts by Wayne S. Henderson; for the National Rifle Association of 
America by James J. Featherstone and Richard E. Gardiner; and for Joseph M. 
Scheidler et al. by Edward R. Grant and Maura K. Quinlan. 

Jane E. Kirtley, David Barr, Nancy H. Hendry, J. Laurent Scharff, and Bruce 
W. Sanford filed a brief for the Reporters Committee for Freedom of the Press et 
a1. as amici curiae. [***7) 

JUDGES: BRENNAN, J., announced the judgment of the Court and delivered the 
opinion for a unanimous Court with respect to Parts I and II, an opinion of the 
Court with respect to Parts III-B and III-C, in which MARSHALL, POWELL, 
O'CONNOR, and SCALIA, JJ., joined, and an opinion with respect to Part III-A, in 
which MARSHALL, POWELL, and SCALIA, JJ., joined. O'CONNOR, J., filed an opinion 
concurring in part and concurring in the judgment, post, p. 265. REHNQUIST, C. 
J., filed an opinion concurring in part and dissenting in part, in which WHITE, 
BLACKMON, and STEVENS, JJ., joined post, p. 266. WHITE, J., filed a separate 
statement, post, p. 271. 

OPINIONBY: BRENNAN 

OPINION: [*241) [**619) JUSTICE BRENNAN announced the judgment of the 
Court and delivered the opinion of the Court with respect to Parts I, II, III-B, 
and III-C, and an opinion with respect to Part III-A, in which JUSTICE MARSHALL, 
JUSTICE POWELL, and JUSTICE SCALIA join. 

The questions for decision here arise under @ 316 of the Federal Election 
Campaign Act (FECA or Act), 90 Stat. 490, as renumbered and amended, 2 U. S. C. 
@ 441b. The first question is whether appellee Massachusetts Citizens for Life, 
Inc. (MCFL), a nonprofit, non stock [***8] corporation, by financing certain 
activity with its treasury funds, has violated the restriction on independent 
spending contained in @ 441b. That section prohibits corporations from using 
treasury funds to make an expenditure "in connection with" any federal election, 
and requires that any expenditure for such purpose be financed by voluntary 
contributions to a separate segregated fund. If appellee has violated @ 441b, 
the next question is whether application of that section to MCFL's conduct is 
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constitutional. We hold that the appellee's use of its treasury funds is 
prohibited by @ 44lb, but that @ 44lb is unconstitutional as applied to the 
activity of which the Federal Election Commission (FEC or Commission) complains. 

I 

A 

MCFL was incorporated in January 1973 as a nonprofit, nonstock corporation 
under Massachusetts law. Its corporate purpose as stated in its articles of 
incorporation is: 

"To foster respect for human life and to defend the right to life of all human 
beings, born and unborn, through educational, political and other forms of 
activities and in [*242] addition to engage in any other lawful act or 
activity for which corporations may be organized. [***9] ." App. 84. 

MCFL does not accept contributions from business corporations or unions. Its 
resources come from voluntary donations from "members," and from various 
fundraising activities such as garage sales, bake sales, dances, raffles, and 
picnics. The corporation considers its "members" those persons who have either 
contributed to the organization in the past or indicated support for its 
activities. nl 

- - - - - - - -Footnotes- - - - - -

nl MCFL concedes that under this Court's decision in FEC v. National Right to 
Work Committee, 459 u.s. 197 (1982), such a definition does not permit it to 
solicit contributions from such persons for use by a separate segregated fund 
established under the Act. That case held that in order to be considered a 
"member" of a nonstock corporation under the Act, one must have "some relatively 
enduring and independently significant financial or organizational attachment" 
to the corporation. Id., at 204. 

- - - -End Footnotes- - - - ~ - - - - - - - - -

Appellee has engaged in diverse educational and legislative activities 
[***10] designed to further its agenda. It has organized an [**620] 
ecumenical prayer service for the unborn in front of the Massachusetts 
Statehouse; sponsored a regional conference to discuss the issues of abortion 
and euthanasia; provided speakers for discussion groups, debates, lectures, and 
media programs; and sponsored an annual March for Life. In addition, it has 
drafted and submitted legislation, some of which has become law in 

,Massachusetts; sponsored testimony on proposed legislation; and has urged its 
members to contact their elected representatives to express their opinion on 
legislative proposals. 

MCFL began publishing a newsletter in January 1973. It was distributed as a 
matter of course to contributors, and, when funds permitted, to noncontributors 
who had expressed support for the organization; The total distribution of any 
one issue has never exceeded 6,000. The newsletter was published irregularly 
from 1973 through 1978: three times in 1973, five times in 1~74, eight times 
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in 1975, eight times in 1976, five times in 1977, and four times in 1978. Id., 
at 88. [*243) Each of the newsletters bore a masthead identifying it as the 
"Massachusetts Citizens [***11) for Life Newsletter," as well as a volume and 
issue number. The publication typically contained appeals for volunteers and 
contributions and information on MCFL activities, as well as on matters such as 
the results of hearings on bills and constitutional amendments, the status of 
particular legislation, and the outcome of referenda, court decisions, and 
administrative hearings. Newsletter recipients were usually urged to contact 
the relevant decisionmakere and express their opinion. 

B 

In September 1978, MCFL prepared and distributed a "Special Edition" prior to 
the September 1978 primary elections. While the May 1978 newsletter had been 
mailed to 2,109 people and the October 1978 newsletter to 3,119 people, more 
than 100,000 copies of the "Special Edition" were printed for distribution. The 
front page of the publication was headlined "EVERYTHING YOU NEED TO KNOW TO VOTE 
PRO-LIFE," and readers were admonished that "[no) pro-life candidate can win in 
November without your vote in september." "VOTE PRO-LIFE" was printed in large 
bold-faced letters on the back page, and a coupon was provided to be clipped and 
taken to the polls to remind voters of the name of the "pro-life" candidates. 
[***12) Next to the exhortation to vote "pro-life" was a disclaimer: "This 
special election edition does not represent an endorsement of any particular 
candidate." Id., at 101. 

To aid the reader in selecting candidates, the flyer listed the candidates 
for each state and federal office in every voting district in Massachusetts, and 
identified each one as either supporting or opposing what MCFL regarded as the 
correct position on three issues. A "y" indicated that a candidate supported 
the MCFL view on a particular issue and an "n" indicated that the candidate 
opposed it. An asterisk was placed next to the names of those incumbents who 
had made [*244) a "special contribution to the unborn in maintaining a 100% 
pro-life voting record in the state house by actively supporting MCFL 
legislation~" While some 400 candidates were running for office in the primary, 
the "Special Edition" featured the photographs of only 13. These 13 had 
received a triple "y" rating, or were identified either as having a 100% 
favorable voting record or as having stated a position consistent with that of 
MCFL. No candidate whose photograph was featured had received even one "n" 
rating. 

The "Special Edition" [***13) was edited by an officer of MCFL who was 
not part of the staff that prepared the MCFL newsletters. The "Special Edition" 
was mailed free of charge and without request to 5,986 contributors, and to 
50,674 others whom MCFL regarded as sympathetic to the organization's purposes. 
The Commission asserts that the remainder of the 100,000 issues were placed in 
public areas for general distribution, but MCFL insists that no copies were made 
avail'able to the general ' [**621) public. n2 The "Special Edition" was not 
identified on its masthead as a special edition of the regular newsletter, 
although the MCFL logotype did appear at its top. The words "Volume 5, No.3, 
1978" were apparently handwritten on the Edition submitted to the FEC, but the 
record indicates that the actual Volume 5, No.3, was distributed in May and 
June 1977. The corporation spent $ 9,812.76 to publish and circulate the 
·Special Edition," all of which was taken from its general treasury funds. 
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n2 The FEC submitted an affidavit from a person who stated that she obtained 
a copy of the "Special Edition" at a statewide conference of the National 
Organization for Women, where a stack of about 200 copies were available to the 
general public. App. 174. 

- - -End Footnotes- - - - - - - - - - - - - - - - -
[***14) 

A complaint was filed with the Commission alleging that the "Special Edition" 
was a violation of @ 441b. The complaint maintained that the Edition represented 
an expenditure of funds from a corporate treasury to distribute to the general 
public a campaign flyer on behalf of certain political candidates. The FEC 
found reason to believe that such a [*245) violation had occurred, initiated 
an investigation, and determined that probable cause existed to believe that 
MCFL had violated the Act. After conciliation efforts failed, the commission 
filed a complaint in the District Court under @ 437g(a)(6)(A), seeking a civil 
penalty and other appropriate relief. 

Both parties moved for summary judgment. The District Court granted MCFL's 
motion, holding that: (1) the election publications could not be regarded as 
"expenditures" under @ 441b(b)(2); (2) the "Special Edition" was exempt from the 
statutory prohibition by virtue of @ 431(9)(B)(i), which in general exempts news 
commentary distributed by a periodical publication unaffiliated with any 
candidate or political party; and (3) if the statute applied to MCFL, it was 
unconstitutional as a violation of the First Amendment. 589 F.Supp. 646, 649 
(Mass. 1984). [***15) 

On appeal, the Court of Appeals for the First Circuit held that the statute 
was applicable to MCFL, but affirmed the District Court's holding that the 
statute as so applied was unconstitutional. 769 F.2d 13 (1985). We granted 
certiorari, 474 U.S. 1049 (1986), and now affirm. 

II 

We agree with the Court of Appeals that the "Special Edition" is not outside 
the reach of @ 441b. First, we find no merit in appellee's contention that 
preparation and distribution of the "Special Edition" does not fall within that 
section's definition of "expenditure." Section 441b(b)(2) defines "contribution 
or expenditure" as the provision of various things of value "to any candidate, 
campaign committee, or political party or organization, in connection with any 
election ••• " (emphasis added). MCFL contends that, since it supplied nothing 
to any candidate or organization, the publication is not within @ 441b. However, 
the general definitions section of the Act contains a broader definition of 
"expenditure," including within that term the provision of anything of value 
[*246) made "for the purpose of influencing any election for Federal office • 
• • " 2 O. (***16) s. c. @ 431(9) (A) (i) (emphasis added). Since the language 
of the statute does not alone resolve the issue, we must look to the 
legislative history of @ 441b to determine the scope of the term "expenditure." 
n3 

- - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
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n3 MCFL argues that the definition in the general definitions section is not 
as broad as it appears, for @ 431(9)(B)(v) says that nothing shall be considered 
an "expenditure" under @ 431 that would not be regarded as such under @ 441b(b). 
Therefore, MCFL argues, the definition of expenditure under @ 431 necessarily 
incorporates @ 441b's restriction of that term to payments to a candidate. It 
is puzzling, however, why @ 431 would in one subsection purport to define an 
expenditure as a payment made for the purpose of influencing an election and in 
another subsection eliminate precisely that type of activity from the ambit of 
its definition. The answer may lie in the fact that @ 441b(b)(2) says that 
expenditures "include" payments to a candidate, a term that indicates that 
activities not specifically enumerated in that section may nonetheless be 
encompassed by it. In any event, the need for such speculation signals that the 
language o~ the statute is not on its face dispositive. 

- - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[***17J 

[**622J That history clearly confirms that @ 441b was meant to proscribe 
expenditures in connection with an election. We have exh~ustively recounted the 
legislative history of the predecessors of this section in prior decisions. See 
Pipefitters v. United States, 407 U.S. 385, 402-409 (1972); United States v. 
Automobile Workers, 352 U.S. 567, 570-587 (1957). This history makes clear that 
congress has long regarded it as insufficient merely to restrict payments made 
directly to candidates or campaign organizations. The first explicit expression 
of this came in 1947, when Congress passed the Taft-Hartley Act, ch. 120, @ 304, 
61 Stat. 136, 159, as amended, 18 U. S. C. @ 610 (1970 ed.), the criminal 
statute prohibiting corporate contributions and expenditures to candidates. The 
statute 'as amended forbade any corporation or labor organization to make a 
"contribution or expenditure in connection with any election ••• " for federal 
office. The 1946 Report of the House Special Committee to Investigate Campaign 
[*247J Expenditures explained the rationale for the amendment, noting that it 
would undermine the basic objective of @ 610 [***18J 

"if it were assumed that the term 'making any contribution' related only to the 
donating of money directly to a candidate, and excluded the vast expenditures of 
money in the activities herein shown to be engaged in extensively. Of what 
avail would a law be to prohibit the contributing direct to a candidate and yet 
permit the expenditure of large sums in his behalf?" H. R. Rep. No. 2739, 79th 
cong., 2d Sess., 40, quoted in Automobile Workers, supra, at 581. 

During the legislative debate on the bill, Senator Taft was asked whether @ 
610 permitted a newspaper published by a railway union to put out a special 
edition in support of a political candidate, or whether such activity would be 
considered a political expenditure. The Senator replied: "If it were supported 
by union funds contributed by union members as union dues it would be a 
violation of the law, yes. It is exactly as if a railroad itself, using its 
stockholders' funds, published such an advertisement in the newspaper supporting 
one candidate as against another. ." 93 congo Rec. 6436-6437 (1947). 

United states V. CIa, 335 U.S. 106 (1948), narrowed the scope of this 
prohibition, [***19J by permitting the use of union funds to publish a 
special edition of the weekly CIa News distributed to union members and 
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purchasers of the issue. In Automobile Workers, supra, however, we held that a 
union was subject to indictment for using union dues to sponsor political 
advertisements on commercial television. Distinguishing CIO, we stated that the 
concern of the statute "is the use of corporation or union funds to influence 
the public at large to vote for a particular candidate or a particular party." 
35.2 U.S., at 589. 

The Federal Election Campaign Act enacted the prohibition now found in @ 
44lb. This portion of the Act simply ratified the existing understanding of the 
scope of @ 610. See [*248) Pipefitters, supra, at 410-411. Representative 
Hansen, the sponsor of the provision, declared: 

"The effect of this language is to carry out the basic intent of section 610, 
which is to prohibit the use of union or corporate funds for active 
electioneering directed at the general public on behalf of a candidate in a 
Federal election." 117 Congo Rec. 43379 (1971). 

The Representative concluded: 

"The net [***20J effect of the amendment, therefore, is to tighten and 
clarify the provisions of section 610 of title 18, United States Code, and to 
codify the case law." Ibid. n4 

[**623) Thus, the fact that @ 44lb uses the phrase "to any candidate • • • in 
connection with any election," while @ 610 provided "in connection with any 
primary election," is not evidence that Congress abandoned its restriction, in 
force since 1947, on expenditures on behalf of candidates. We therefore find no 
merit in KCFL's argument that only payments to a candidate or organization fall 
within the scope of @ 44lb. 

- - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - -

n4 See also 117 Congo Rec. 43381 (1971) (remarks of Rep. Hays); id., at 
43383-43385 (remarks of Rep. Thompson); id., at 43388-43389 (remarks of Reps. 
Steiger and Gude). 

- - - - -End Footnotes- - - - - - - -

Appellee next argues that the definition of an expenditure under @ 44lb 
necessarily incorporates the requirement that a communication "expressly 
advocate" the election of candidates, and that its "Special Edition" does not 
constitute express advocacy. The argument [***21J relies on the portion of 
Buckley v. valeo, 424 U.S. 1 (1976), that upheld the disclosure requirement for 
expenditures by individuals other than candidates and by groups other than 
political committees. See 2 U. s. C. @ 434(c). There, in order to avoid 
problems of overbreadth, the Court held that the term "expenditure" encompassed 
"only funds used for communications that expressly advocate the election or 
defeat of a clearly identified [*249J candidate." 424 U.S., at 80 (footnote 
omitted). The rationale for this holding was: / 
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"[The] distinction between discussion of issues and candidates and advocacy of 
election or defeat of candidates may often dissolve in practical application. 
Candidates, especially incumbents, are intimately tied to public issues 
involving legislative proposals and governmental actions. Not only do 
candidates campaign on the basis of their positions on various issues, but 
campaigns themselves generate issues of public interest." Id., at 42 (footnote 
omitted). 

We agree with appellee that this rationale requires a similar construction oJ 
the more intrusive provision that directly regulates [***22] independent 
spending. We therefore hold that an expenditure must constitute "express 
advocacy" in order to be subject to the prohibition of @ 441b. We also hold, 
however, that the publication of the "Special Edition" constitutes "express 
advocacy." 

Buckley adopted the "express advocacy" requirement to distinguish discussion 
of issues and candidates from more pointed exhortations to vote for particular 
persons. We therefore concluded in that case that a finding of "express 
advocacy" depended upon the use of language such as "vote for," "elect," 
"support," etc., Buckley, supra, at 44, n. 52. Just such an exhortation appears 
in the "Special Edition." The publication not only urges voters to vote for 
"pro-lIfe" candidates, but also identifies and provides photographs of specific 
candidates fitting that description. The Edition cannot be regarded as a mere 
discussion of public issues that by the~ature raise the names of certain 
politrcians. Rather, it pr~ides in effect an explicit directive: vote for 
thes~namea) candid~tes. The fact that thIs message ~s marginally less direct 
than "Vote for Smith"-aoes not change its egsential nature. The Edition 
[***23] goes beyond 4ssue d4Scussion Lo express electoral advocacy. ~ 
disclaimer of endorsement cannot negate this fact. The "Special Edition" thus 
fartS! [*250] squaLely within @ 441b, for it represents express advocacy of 
the election of particular candidates distributed to members of the general 
public. 

Finally, MCFL argues that it is entitled to the press exemption under 2 U. S. 
C. @ 431(9)(B)(i) reserved for 

"any news story, commentary, or editorial distributed through the facilities of 
any ••• newspaper, magazine, or other periodical publication, unless such 
facilities are owned or controlled by any political party, political committee, 
or candidate." 

MCFL maintains that its regular newsletter is a "periodical publication" 
within this definition, and that the "Special Edition" should be regarded as 
just another issue in the continuing newsletter series. The legislative history 
on the press exemption [**624) is sparse; the House of Representatives' 
Report on this section states merely that the exemption was designed to 

"make it plain that it is not the intent of Congress in the present 
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legislation to limit or burden in any way the first amendment freedoms of the 
press [***24] or of association. [The exemption] assures the unfettered 
right of the newspapers, TV networks, and other media to cover and comment on 
political campaigns." H. R. Rep. No. 93-1239, p. 4 (1974). 

We need not decide whether the regular HCFL newsletter is exempt under this 
provision, because, even assuming that it is, the "Special Edition" cannot be 
considered comparable to any single issue of the newsletter. It was not 
published through the facilities of the regular newsletter, but by a staff which 
prepared no previous or subsequent newsletters. It was not distributed to the 
newsletter's regular audience, but to a group 20 times the size of that 
audience, most of whom were members of the public who had never received the 
newsletter. No characteristic of the Edition associated it in any way with the 
normal HCFL publication. The HCFL [*251) masthead did not appear on the 
flyer,and, despite an apparent belated attempt to make it appear otherwise, the 
Edition contained no volume and issue number identifying it as one in a 
continuing series of issues. 

HCFL protests that determining the scope of the press exemption by reference 
to such factors inappropriately focuses [***25) on superficial considerations 
of form. However, it is precisely such factors that in combination permit the 
distinction of campaign flyers from regular publications. We regard such an 
inquiry as essential, since we cannot accept the notion that the distribution of 
such flyers by entities that happen to publish newsletters automatically 
entitles such organizations to the press exemption. A contrary position would 
open the door for those corporations and unions with in-house publications to 
engage in unlimited spending directly from their treasuries to distribute 
campaign material to the general public, thereby eviscerating @ 44lb's 
prohibition. n5 

- - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n5 Nor do we find the "Special Edition" akin to the normal business activity 
of a press entity deemed by some lower courts to fall within the exemption, such 
as the distribution of a letter soliciting subscriptions, see FEC v. Phillips 
Publishing Co., 517 F.Supp. 1308, 1313 (DC 1981), or the dissemination of 
publicity, see Reader's Digest Assn. v. FEC, 509 F.Supp. 1210 (SONY 1981). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - -
[***26] 

In sum, we hold that HCFL's publication and distribution of the "Special 
Edition" is in violation of @ 44lb. We therefore turn to the constitutionality 
of that provision as applied to appellee. 

III 

A 

Independent expenditures constitute expression "'at the core of our electoral 
process and of the First Amendment freedoms.'" Buckley, 424 U.S., at 39 (quoting 
Williams v. Rhodes, 393 U.S. 23, 32 (1968». See also FEC v. National 
Conservative Political Action Committee, 470 U.S. 480, 493 (1985) (NCPAC) 
(independent expenditures "produce speech at the core of the First 
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Amendment"). We must therefore 
@ 44lb burdens political speech, 
by a compelling state interest. 

(*252] determine whether the prohibition of 
and, if so, whether such a burden is justified 
Buckley, supra, at 44-45. 

The FEC minimizes the impact of the legislation upon MCFL's First Amendment 
rights by emphasizing that the corporation remains free to establish a separate 
segregated fund, composed of contributions earmarked for that purpose by the 
donors, that may be used for unlimited campaign spending. However, the 
corporation is (***27J not free to use its general funds for campaign 
advocacy purposes. While that is not an absolute restriction on speech, it .is a 
substantial one. Moreover, even to speak (**625J through a segregated fund, 
MCFL must make very significant efforts. 

If it were not incorporated, MCFL's obligations under the Act would be those 
specified by @ 434(c), the section that prescribes the duties of "(every] person 
(other than a political committee)." n6 Section 434(c) provides that any such 
person that during a year makes independent expenditures exceeding S 250 must: 
(1) identify all contributors who contribute in a given year over S 200 in the 
aggregate in funds to influence elections, @ 434(c)(1); (2) disclose the name 
and address of recipients of independent expenditures exceeding S 200 in the 
aggregate, along with an indication of whether the money was used to support or 
oppose a particular candidate, @ 434(c) (2) (A); and (3) identify any persons who 
make contributions over S 200 that are earmarked for the purpose of furthering 
independent expenditures, @ 434(c)(2)(C). All unincorporated organizations 
whose major purpose is not campaign advocacy, but who occasionally make 
independent (***28] expenditures (*253) on behalf of candidates, are 
subject only to these regulations. 

- - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n6 In Buckley v. Valeo, 424 U.S. 1 (1976), this Court said that an entity 
subject to regulation as a "political committee" under the Act is one that is 
either "under the control of a candidate or the major purpose of which is the 
nomination or election of a candidate." Id., at 79. It is undisputed on this 
record that MCFL fits neither of these descriptions. Its central organizational 
purpose is issue advocacy, although it occasionally engages in activities on 
behalf of political candidates. 

- - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Because it is incorporated, however, MCFL must establish a "separate 
segregated fund" if it wishes to engage in any independent spending whatsoever. 
@@ 44lb(a), (b) (2) tC). Since such a fund is considered a "political committee" 
under the Act, @ 431(4)(8), all MCFL independent expenditure activity is, as a 
result, regulated as though the organization's major purpose is to further the 
election of candidates. (***29J This means that MCFL must comply with 
several requirements in addition to those mentioned. Under @ 432, it must 
appoint a treasurer, @ 432(a)1 ensure that contributions are forwarded to the 
treasurer within 10 or 30 days of receipt, depending on the amount of 
contribution, @ 432(b)(2); see that its treasurer keeps an account of every 
contribution regardless of amount, the name and address of any person who makes 
a contribution in excess of $ 50, all contributions received from political. 
committees, and the name and address of any person to whom a disbursement is 
made regardless of amount, @ 432(c); and preserve receipts for all 
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disbursements over S 200 and all records for three years, @@ 432(c),(d). Under 
@ 433, MCFL must file a statement of organization containing its name, address, 
the name of its custodian of records, and its banks, safety deposit boxes, or 
other depositories, @@ 433(a),(b); must report any change in the above 
information within 10 days, @ 433(c); and may dissolve only upon filing a 
written statement that it will no longer receive any contributions nor make 
disbursements, and that it has no outstanding debts or obligations, @ 433(d)(1). 

Under @ 434, MCFL must [***30] file either monthly reports with the FEC or 
reports on the following schedule: quarterly reports during election years, a 
pre-election report no later than the 12th day before an election, a 
postelection report within 30 days after an election, and reports every 6 months 
during nonelection years, @@ 434(a)(4)(A), (8). These reports must contain 
information regarding the amount of cash on [*254] hand; the total amount of 
receipts, detailed by 10 different categories; the identification of each 
political committee and candidate's authorized or affiliated committee making 
contributions, and any persons making loans, providing rebates, refundS, 
dividends, or interest or any other offset to operating expenditures in an 
aggregate amount over S 200; the total amount of all disbursements, detailed by 
12 different categories; the names of all authorized or affiliated committees to 
whom expenditures aggregating over S 200 have been made; persons to whom loan 
[**626] repayments or refunds have been made; the total sum of all 
contributions, operating expenses, outstanding debts and obligations, and the 
settlement terms of the retirement of any debt or obligation. @ 434(b). 
[***31] In addition, MCFL may solicit contributions for its separate 
segregated fund only from its "members," @@ 44lb(b)(4)(A), (C), which does not 
include those persons who have merely contributed to or indicated support for 
the organization in the past. See FEC v. National Right to Work Committee, 459 
u.s. 197, 204 (1982). 

It is evident from this survey that MCFL is subject to more extensive 
requirements and more stringent restrictions than it would be if it were not 
incorporated. These additional regulations may create a disincentive for such 
organizations to engage in political speech. Detailed record-keeping and 
disclosure obligations, along with the duty to appoint a treasurer and custodian 
of the records, impose administrative costs that many small entities may be 
unable to bear. n7 Furthermore, such duties require a far more complex 
[*255] and formalized organization than many small groups could manage. 
Restriction of solicitation of contributions to "members" vastly reduces the 
sources of funding for organizations with either few or no formal members, 
directly limiting the ability of such organizations to engage in core political 
speech. It is not [***32] unreasonable to suppose that, as in this case, an 
incorporated group of like-minded persons might seek donations to support the 
dissemination of their political ideas and their occasional endorsement of 
political candidates, by means of garage sales, bake sales, and raffles. Such 
persons might well be turned away by the prospect of complying with all the 
requirements imposed by the Act. Faced with the need to assume a more 
sophisticated organizational form, to adopt specific accounting procedures, to 
file periodic detailed reports, and to monitor garage sales lest nonmembers take 
a fancy to the merchandise on display, it would not be surprising if at least 
some groups decided. that the contemplated political activity was simply not 
worth it. n8 

- - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - -
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n7 It is true that we acknowledged in Buckley, supra, that, although the 
reporting and disclosure requirements of the Act "will deter some individuals 
who otherwise might contribute," id., at 68, this is a burden that is justified 
by substantial Government interests. Id., at 66-68. However, while the effect 
of additional reporting and disclosure obligations on an organization's 
contributors may not necessarily constitute an additional burden on speech, the 
administrative costs of complying with such increased responsibilities may 
create a disincentive for the organization itself to speak. [***33] 

n8 The fact that MCFL established a political committee in 1980 does not 
change this conclusion, for the corporation's speech may well have been 
inhibited due to its inability to form such an entity before that date. 
Furthermore, other organizations comparable to MCFL may not find it feasible to 
establish such a committee, and may therefore decide to forgo engaging in 
independent political speech. 

- - - - - -End Footnotes- - - - - - - - - - - - - -

Thus, while @ 441b does not remove all opportunities for independent 
spending by organizations such as MCFL, the avenue it leaves open is more 
burdensome than the one it forecloses. The fact that the statute's practical 
effect may be to discourage protected speech is sufficient to characterize @ 
441b as an infringement on First Amendment activities. In Freedman v. Maryland, 
380 U.S. 51 (1965), for instance, we held that the absence of certain. procedural 
safeguards rendered unconstitutional a State's film censorship program. Such 
procedures were necessary, we said, because, as a practical matter, without them 
"it may prove too burdensome to seek review of the censor's [***34] 
determination." Id., at 59. [*256] Speiser v. Randall, 357 U.S. 513 (1958), 
reviewed a state program under which taxpayers applying for a certain tax 
exemption bore the burden of proving that they did not advocate the overthrow of 
the united States and would not support a foreign government against this 
country. We noted: "In practical operation, therefore, [**627] this 
procedural device must necessarily produce a result which the State could not 
command directly. It can only result in a deterrence of speech which the 
Constitution makes free." Id., at 526. The same may be said of @ 44lb, for its 
practical effect on MCFL in this case is to make engaging in protected speech· a 
severely demanding task. n9 

- - - - - - - - - - - - -Footnotes- - - - - - - - - - - - -

n9 The Commission relies on Regan v. Taxation With Representation, 461 U.S. 
540 (1983), in support of its contention that the requirement that independent 
spending be conducted through a separate segregated fund does not burden MCFL's 
First Amendment rights. Regan, however, involved the. requirement that a 
nonprofit corporation establish a separate lobbying entity if contributions to 
the corporation for the conduct of other activities were to be tax deductible. 
If the corporation chose not to set up such a lobbying arm, it would not be 
eligible for tax-deductible contributions. Such a result, however, would 
infringe no protected activity, for there is no right to have speech subsidized 
by the Government. Id., at 545-546. By contrast, the activity that may be 
discouraged in this case, independent spending, is core political speech under 
the First Amendment. 
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- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[***35) 

B 

When a statutory provision burdens First Amendment rights, it must be 
justified by a compelling state interest. Williams v. Rhodes, 393 U.S., at 31; 
NAACP v. Button, 371 U.S. 415, 438 (1963). The FEC first insists that 
justification for @ 441b's expenditure restriction is provided by this Court's 
acknowledgment that "the special characteristics of the corporate structure 
require particularly careful regulation." National Right to Work Committee, 
supra, at 209-210. The Commission thus relies on the long history of regulation 
of corporate political activity as support for the application of @ 441b to 
MCFL. Evaluation of the Commission's [*257) argument requires close 
examination of the underlying rationale for this longstanding regulation. 

We have described that rationale in recent opinions as the need to restrict 
"the influence of political war chests funneled through the corporate form," 
NCPAC, 470 U.s., at 501; to "eliminate the effect of aggregated wealth on 
federal elections," Pipefitters, 407 U.S., at 416; to curb the political 
influence of "those who (***36) exercise control over large aggregations of 
capital," Automobile Workers, 352 U.S., at 585; and to regulate the "substantial 
aggregations of wealth amassed by the special advantages which go with the 
corporate form of organization," National Right to Work committee, 459 U.s., at 
207. 

This concern over the corrosive influence of concentrated corporate wealth 
reflects the conviction that it is important to protect the integrity of the 
marketplace of political ideas. It acknowledges the wisdom of Justice Holmes' 
observation that "the ultimate good desired is better reached by free trade in 
ideas -- that the best test of truth is the power of the thought to get itself 
accepted in the competition of the market •••• " Abrams v. United States, 250 
U.S. 616, 630 (1919) (Holmes, J., joined by Brandeis, J., dissenting). nl0 

-Footnotes- - - - -

nlO While this market metaphor has guided congressional regulation in the 
area of campaign activity, First Amendment speech is not necessarily limited to 
such an instrumental role. As Justice Brandeis stated in his discussion of 
political speech in'his concurrence in Whitney v. California, 274 U.S. 357, 375 
(1927): 

"Those who won our independence believed that t'he final end of the State was to 
make men free to develop their faculties; and that in its government the 
deliberative forces should prevail over the arbitrary. They valued liberty both 
as an end and as a means." 

-End Footnotes- - - - - - - - - - - - - - - - -
[***37) 

Direct corporate spending on political activity raises the prospect that 
resources amassed in the economic marketplace may be used to provide an unfair 
advantage in the political marketplace. Political "free trade" does not 
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necessarily require that all who participate in the political marketplace do so 
with exactly equal resources. See NCPAC, supra (invalidating [*258) limits 
on independent spending by political committees); [**628) Buckley, 424 U.S., 
at 39-51 (striking down expenditure limits in 1971 Campaign Act). Relative 
availability of funds is after all a rough barometer of public support. The 
resources in the treasury of a business corporation, however, are not an 
indication of popular support for the corporation's political ideas. They 
reflect instead the economically motivated decisions of investors and customers. 
The availability of these resources may make a corporation a formidable 
political presence, even though the power of the corporation may be no 
reflection of the power of its ideas. 

By requiring that corporate independent expenditures be financed through a 
political committee expressly established to engage in campaign [***38) 
spending, @ 441b seeks to prevent this threat to the political marketplace. The 
resources available to this fund, as opposed to the corporate treasury, in fact 
reflect popular support for the political positions of the committee. 
Pipefitters, supra, acknowledged this objective of @ 441b in noting the 
statement of Representative Hansen, its sponsor, that the "'underlying theory'" 
of this regulation "'is that substantial general purpose treasuries should not 
be diverted to political purposes,'" and that requiring funding by voluntary 
contributions would ensure that "'the money collected is that intended by those 
who contribute to be used for political purposes and not money diverted from 
another source.'" 407 U.S., at 423-424 (quoting 117 Congo Rec. 43381 (1971». 
nIl See also Automobile Workers, supra, at 582 [*259) (Congress added 
proscription on expenditures to Corrupt Practices Act "to protect the political 
process from what it deemed to be the corroding effect of money employed in 
elections by aggregated power"). The expenditure restrictions of @ 44lb are 
thus meant to ensure that competition among actors [***39) in the political 
arena is truly competition among ideas. 

- - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - -

nIl While business corporations may not represent the only organizations that 
pose this danger, they are by far the most prominent example of entities that 
enjoy legal advantages enhancing their ability to accumulate wealth. That 
Congress does not at present seek to regulate every possible type of firm 
fitting this description does not undermine its justification for regulating 
corporations. Rather, Congress' decision represents the "careful legislative 
adjustment of the federal electoral laws, in a 'cautious advance, step by 
step,'· to which we have said we owe considerable deference.- FEC v. National 
Right to Work Committee, 459 u.S. 197, 209 (1982) (quoting NLRB v. Jones & 
Laughlin Steel Corp., 301 u.S. 1, 46 (1937». 

- - - -End Footnotes- - - - - - - - - - - - - - - - -

Regulation of corporate political activity thus has reflected concern not 
about use· of the corporate form per se, but about the potential for unfair 
deployment of wealth for political purposes. [***40) n12 Groups such as 
HCFL, however, do not pose that danger of corruption. HCFL was formed to 
disseminate political ideas, not to amass capital. The resources it has 
available are not a function of its success in the economic marketplace, but its 
popularity in the political marketplace. While HCFL may derive some advantages 
from its corporate form, those are advantages that redound to its benefit as a 
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political organization, not as a profit-making enterprise. In short, MCFL is 
not the type of "traditional [corporation) organized for economic gain," NCPAC, 
supra, at 500, that has been the focus of regulation of corporate political 
activity. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - -

n12 The regulation imposed as a result of this concern is of course 
distinguishable from the complete foreclosure of any opportunity for political 
speech that we invalidated in the state referendum context in First National 
Bank of Boston v. Bellotti, 435 U.S. 765 (1978). 

-End Footnotes- - - - - - - - - - - - - - -

National Right to Work Committee does not support the inclusion [***41) of 
MCFL within @ 441b's restriction on direct independent spending. That case 
upheld the application to a nonprofit corporation of a different provision of @ 
44lb: the limitation on who can be solicited for contributions to a political 
committee. However, the political activity at issue in that case was 
contributions, as the committee had [**629) been established for the purpose 
of making direct contributions to political candidates. 459 U.S., at 200. We 
have consistently held that restrictions on contributions require less 
compelling [*260) justification than restrictions on independent spending. 
NCPAC, 470 U.S. 480 (1985); California Medical Assn. v. FEC, 453 U.S. 182, 194, 
196-197 (1981); Buckley, supra, at 20-22. 

In light of the historical role of contributions in the corruption of the 
electoral process, the need for a broad prophylactic rule was thus sufficient in 
National Right to Work Committee to support a limitation on the ability of a 
committee to raise money for direct contributions to candidates. The limitation 
on solicitation in this case, however, means that nonmember [***42) 
corporations can hardly raise any funds at all to engage in political speech 
warranting the highest constitutional protection. Regulation that would produce 
such a result demands far more precision than @ 441b provides. Therefore, the 
desirability of a broad prophylactic rule cannot justify treating alike business 
corporations and appellee in the regulation of independent spending. 

The Commission next argues in support of @ 441b that it prevents an 
organization from using an individual's money for purposes that the individual 
may not support. We acknowledged the legitimacy of this concern as to the 
dissenting stockholder and union member in National Right to Work Committee, 459 
U.S., at ,208, and in Pipefitters, 407 U.s., at 414-415. But such persons, as 
noted, contribute investment funds or union dues for economic gain, and do not 
necessarily authorize the use of their money for political ends. Furthermore, 
because such individuals depend on the.organization for income or for a job, it 
is not enough to tell them that any unhappiness with the use of their money can 
be redressed simply by leaving the corporation or the union. It was thus 
[***43) wholly reasonable for Congress to require the establishment of a 
separate political fund to which persons can make voluntary contributions. 

This rationale for regulation is not compelling with respect to independent 
expenditures by appellee. Individuals who contribute to appellee are fully 
aware of its political purposes, and in fact contribute precisely because they 
support [*261) those purposes. It is true that a contributor may not be 
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aware of the exact use to which his or her money ultimately may be put, or the 
specific candidate that it may be used to support. However, individuals 
contribute to a political organization in part because they regard such a 
contribution as a more effective means of advocacy than spending the money under 
their own personal direction. Any contribution therefore necessarily involves 
at least some degree of delegation of authority to use such funds in a manner 
that best serves the shared political purposes of the organization and 
contributor. In addition, an individual desiring more direct control over the 
use of his or her money can simply earmark the contribution for a specific 
purpose, an option whose availability does not depend on the applicability 
[***44) of @ 441b. Cf. @ 434(c)(2)(C) (entities other than political 
committees must disclose names of those persons making earmarked contributions 
over $ 200). Finally, a contributor dissatisfied with how funds are used can 
simply stop contributing. 

The Commission maintains that, even if contributors may be aware that a 
contribution to appellee will be used for political purposes in general, they 
may not wish such money to be used for electoral campaigns in particular. That 
is, persons may desire that an organization use their contributions to further a 
certain cause, but may not want the organization to use their money to urge 
support for or opposition to political candidates solely on the basis of that 
cause. This concern can be met, however, by means far more narrowly tailored' 
and less burdensome than @ 441b's restriction on direct expenditures: simply 
requiring [**630) that contributors be informed that their money may be used 
for such a purpose. 

It is true that National Right to Work committee, supra, held that the goal 
of protecting minority interests justified solicitation restrictions on a 
nonprofit corporation operating a political committee [***45) established 'to 
make direct contributions to candidates. As we have noted above, however, the 
Government enjoys greater latitude in limiting contributions [*262) than in 
regulating independent expenditures. Supra, at 259-260. Given a contributor's 
awareness of the political activity of appellee, as well as the readily 
available remedy of refusing further donations, the interest protecting 
contributors is simply insufficient to support @ 441b's restriction on the 
independent spending of MCFL. 

Finally, the FEC maintains that the inapplicability of @ 441b to MCFL would 
open the door to massive undisclosed political spending by similar entities, and 
to their use as conduits for undisclosed spending by business corporations and 
unions. We see no such danger. Even if @ 441b is inapplicable, an independent 
expenditure of as little as $ 250 by MCFL will trigger the disclosure provisions 
of @ 434(c). As a result, MCFL will be required to identify all contributors 
who annually provide in the aggregate $ 200 in funds intended to influence 
elections, will have to specify all recipients of independent spending amounting 
to more than $ 200, and will be bound to identify all persons [***46) making 
contributions over $ 200 who request that the money be used for independent 
expenditures. These reporting obligations provide precisely the information 
necessary to monitor MCFL's independent spending activity and its receipt of 
contributions. The state interest in disclosure therefore can be met in a 
manner less restrictive than imposing the full panoply of regulations that 
accompany status as a political committee under the Act. 
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Furthermore, should MCFL's independent spending become so extensive that the 
organization's major purpose may be regarded as campaign activity, the 
corporation would be classified as a political committee. See Buckley, 424 
U.S., at 79. As such, it would automatically be subject to the obligations and 
restrictions applicable to those groups whose primary objective is to influence 
political campaigns. In sum, there is no need for the saks of disclosure to 
treat MCFL any differently than other organizations that only occasionally 
engage in independent spending on behalf of candidates. 

(*263] Thus, the concerns underlying the regulation of corporate political 
activity are simply absent with regard to MCFL. The dissent is surely 
(***47] correct in maintaining that we should not second-guess a decision to 
sweep within a broad prohibition activities that differ in degree, but not kind. 
Post, at 268-269. It is not the case, however, that MCFL merely poses less of a 
threat of the danger that has prompted regulation. Rather, it does not pose 
such a threat at all. Voluntary political associations do not suddenly present 
the specter of corruption merely by assuming the corporate form. Given this 
fact, the rationale for restricting core political speech in this case is simply 
the desire for a bright-line rule. This hardly constitutes the compelling state 
interest necessary to justify any infringement on First Amendment freedom. 
While the burden on MCFL's speech is not insurmountable, we cannot permit it to 
be imposed without a constitutionally adequate justification. In so holding, we 
do not assume a legislative role, but fulfill our judicial duty -- to enforce 
the demands of the Constitution. 

C 

Our conclusion is that @ 44lb's restriction of independent spending is 
unconstitutional as applied to MCFL, for it infringes protected speech without a 
compelling justification for such infringement. We (***48] acknowledge the 
legitimacy of Congress' concern that organizations that amass great wealth in 
the economic marketplace not gain unfair advantage in the political marketplace. 

(**631] Regardless of whether that concern is adequate to support 
application of @ 44lb to commercial enterprises, a question not before us, that 
justification does not extend uniformly to all corporations. Some corporations 
have features more akin to voluntary political associations than business firms, 
and therefore should not have to bear burdens on independent spending solely 
because of their incorporated status. 

In particular, MCFL has three features essential to our holding that it may 
not constitutionally be bound by @ 44lb's (*264] restriction on independent 
spending. First, it was formed for the express purpose of promoting political 
ideas, and cannot engage in business activities. If political fundraising 
events are expressly denominated as requests for contributions that will be used 
for political purposes, including direct expenditures, these events cannot be 
considered business activities. This ensures that political resources reflect 
political support. Second, it has no shareholders [***49J or other persons 
affiliated so as to have a claim on its assets or earnings. This ensures that 
persons connected with the organization will have no economic disincentive for 
disassociating with it if they disagree with its political activity. n13 Third, 
MCFL was not established by a business corporation or a labor union, and it is 
its policy not to accept contributions from such entities. This prevents such 
corporations from serving as conduits for the type of direct spending that 
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- - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n13 This restriction does not deprive such organizations of "members" that 
can be solicited for donations to a sepa.rate segregated fund that makes 
contributions to candidates, a fund that, under our decision in National Right 
to Work Committee, must be established by all corporations wishing to make such 
candidate contributions. National Right to Work Committee requires that 
"members" have either a "financial or organizational attachment" to the 
corporation, 459 U.S., at 204 (emphasis added). Our decision today merely 
states that a corporation that does not have persons affiliated financially must 
fall outside @ 441b's prohibition on direct expenditures if it also has the 
other two characteristics possessed by MCFL that we discuss in text. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[***50) 

It may be that the class of organizations affected by our holding today will 
be small. That prospect, however, does not diminish the significance of the 
rights at stake. Freedom of speech plays a fundamental role in a democracy; as 
this Court has said, freedom of thought and speech "is the matrix, the 
indispensable condition, of nearly every other form of freedom." Palko v. 
Connecticut, 302 U.S. 319, 327 (1937). Our pursuit of other governmental ends, 
however, may tempt us to accept in. small increments a loss that would [*265) 
be unthinkable if inflicted all at once. For this reason, we must be as 
vigilant against the modest diminution of speech as we are against its sweeping 
restriction. Where at all possible, government must curtail speech only to the 
degree necessary to meet the particular problem at hand, and must avoid 
infringing on speech that does not pose the danger that has prompted regulation. 
In enacting the provision at issue in this case, Congress has chosen too blunt 
an instrument for such a delicate task. 

The judgment of the Court of Appeals is 

Affirmed. 

CONCURBY: O'CONNOR (In Part); REHNQUIST (In Part) 

CONCUR: JUSTICE O'CONNOR, concurring [***51). in part and concurring in the 
jUdgment. 

I join Parts I, II, III-B, and III-C, and I concur in the Court's judgment 
that @ 316 of the Federal Election campaign Act (Act), 2 U. S. C. @ 441b, is 
unconstitutional as applied to the conduct of appellee Massachusetts Citizens 
for Life, Inc. (MCFL), at issue in this case. I write separately, however, 
because I am concerned that the Court's discussion of the Act's disclosure 
requirements may be read as moving away from the teaching of Buckley v. Valeo, 
424 u.s. 1 (1976); see ante, at 254-255. In Buckley, the Court was concerned 
not only with the chilling effect of reporting and disclosure requirements on an 
organization's contributors, 424 U.S., at 66-68, but also with the potential 
burden of disclosure [**632) requirements on a group's own speech. Id., at 
74-82. The Buckley Court concluded that disclosure of a group's independent 
campaign expenditures serves the important governmental interest of 
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" [sheddingJ the light of publicity" on campaign financing, thereby helping 
voters to evaluate the constituencies of those who seek federal office. Id., at 
81. [***52J As a result, the burden of disclosing independent expenditures 
generally is "a reasonable and minimally restrictive method of furthering First 
Amendment values by opening the basic processes of our federal election system 
to public view." Id., at 82. 

[*266J In my view, the significant burden on MCFL in this case comes not 
from the disclosure requirements that it must satisfy, but from the additional 
organizational restraints imposed upon it by the Act. As the Court has 
described ante, at 253-255, engaging in campaign speech requires MCFL to assume 
a more formalized organizational form and significantly reduces or eliminates 
the sources of funding for groups such as MCFL with few or no "members." These 
additional requirements do not further the Government's informational interest 
in campaign disclosure, and, for the reasons given by the Court, cannot be 
justified by any of the other interests identified by the Federal Election 
Commission. Although the organizational and solicitation restrictions are not 
invariably an insurmountable burden on speech, see, e. g., FEC v. National Right 
to Work Committee, 459 U.S. 197 (1982), [***53) in this case the Government 
has failed to show that groups such as MCFL pose any danger that would justify 
infringement of its core political expression. On that basis, I join in the 
Court's judgment that @ 441b is unconstitutional as applied to MCFL. 

DISSENTBY: REHNQUIST (In Part) 

DISSENT: CHIEF JUSTICE REHNQUIST, with whom JUSTICE WHITE, JUSTICE BLACKMUN, and 
JUSTICE STEVENS join, concurring in part and dissenting in part. 

In FEC v. National Right to Work Committee, 459 U.S. 197, 209-210 (1982) 
(NRWC), the Court unanimously endorsed the "legislative judgment that the 
special characteristics of the corporate structure require particularly careful 
regulation." I continue to believe that this judgment, as reflected in 2 U. S. 
C. @ 441b, is constitutionally sound and entitled to substantial deference, and 
therefore dissent from the Court's decision to "second-guess a legislative 
determination as to the need for prophylactic measures where corruption is the 
evil feared." Id., at 210. Though I agree that the expenditures in this case 
violated the terms of @ 441b, and accordingly join Part I and II of the Court's 
opinion, I cannot accept the conclusion that [***54J the statutory provisions 
are unconstitutional [*267J as applied to appellee Massachusetts Citizens 
for Life (MCFL). 

As the Court recognizes, the segregated fund requirements of @ 441b are 
simply a contemporary chapter in the "long history of regulation of corporate 
political activity." Ante, at 256. See NRWC, supra, at 208-209; United States 
v. Automobile Workers, 352 U.S. 567, 570-584 (1957). In approving this sort of 
regulation, our decisions have found at least two legitimate concerns arising 
from corporate campaign spending. First, @ 441b and its predecessors were 
enacted to rid the political process of the corruption and appearance of 
corruption that accompany contributions to and expenditures for candidates from 
corporate funds. See NRWC, supra, at 207-208; First National Bank of Boston v. 
Bellotti, 435 U.S. 765, 788, n. 26 (1978); Automobile Workers, supra, at 
570-575. second, such regulation serves to protect the interests of individuals 
who pay money into a corporation or union for purposes other than the support of 
candidates for public office. See NRWC, supra, at 208; [***55J Pipe fitters 



479 U.S. 238, *2671 107 S. Ct. 616, **6321 
1986 U.S. LEXIS 26, ***551 93 L. Ed. 2d 539 

PAGE 22 

v. United [**633] States, 407 U.S. 385, 414-415 (1972)1 United States v. 
CIO, 335 U.S. 106, 113 (1948). In light of the "special advantages that the 
State confers on the corporate form," FEC v. National Conservative Political 
Action Committee, 470 U.S. 480, 495 (1985) (NCPAC), we have considered these 
dangers sufficient to justify restrictions on corporate political activity. 
See also California Medical Assn. v. FEC, 453 U.S. 182, 201 (1981). 

The court, rejecting the "teachings of our earlier decisions," NRWC, supra, 
at 210, and the judgment of Congress, nl confidently concludes that these 
dangers are not [*268] present here. "Groups such as MCFL," the Court 
assures us, do not pose "the potential for unfair deployment of wealth for 
political purposes." Ante, at 259. Because MCFL was formed to disseminate 
political ideas, we are told, the money it spends -- at least in the form of 
independent expenditures -- reflects the political ideas for which it stands 
without the threat or appearance of corruption. Ante, at 258-260. [***56] 
Nor does the Court find any need to protect the interests of contributors to 
MCFL by requiring the establishment of a separate segregated fund for its 
political expenditures. Individual contributors can simply withhold their 
contributions if they disagree with the corporation's choices 1 those who 
continue to give will be protected by requiring notice to them that their money 
might be used for political purposes. Ante, at 261-262. 

- - -Footnotes- - - - - - - - - - - - - - - - - -

nl It is, of course, clear that Congress intended @ 441b to apply to 
corporations like MCFL. The section makes it unlawful for "any corporation 
• to make a contribution or expenditure in connection with" certain federal 
elections. 2 U. S. C. @ 441b(a) (emphasis added). other provisions of the 
statutory scheme make clear that corporations "without capital stock" are within 
the regulatory sphere. See @ 441b(b) (4) (C). This is accordingly not a case of 
statutory construction, but rather one in which the Court rejects the judgment 
of Congress that such regulation is appropriate. Cf. United States v. CIO, 335 
U.S. 106 (1948). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[***57] 

I do not dispute that the threat from corporate political activity will vary 
depending on the particular characteristics of a given corporation; it is 
obvious that large and successful corporations with resources to fund a 
political war chest constitute a more potent threat to the political process 
than less successful business corporations or nonprofit corporations. -It may 
also be that those supporting some nonbusiness corporations will identify with 
the corporations' political views more frequently than the average shareholder 
of General Motors would support the political activities of that corporation. 
These distinctions among corporations, however, are "distinctions in degree" 
that do not amount to "differences in kind." Buckley v. Valeo, 424 U.S. 1, 30 
(1976) (per curiam). Cf. NCPAC, supra, at 498-499. As such, they are more 
properly drawn by the Legislature than by the Judiciary. See Buckley, supra, at 
30. Congress expressed its judgment in @ 441b that the threat posed by corporate 
political activity warrants a prophylactic measure applicable to all [*269] 
groups that organize in the corporate form. [***58] Our previous cases have 
expressed a reluctance to fine-tune such judgments; I would adhere to that 
counsel here. 
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I would have thought the distinctions drawn by the Court today largely 
foreclosed by our decision in NRWC, supra. We considered there the requirement 
of @ 441b(b)(4)(C) that separate segregated funds solicit only from "members." 
The corporation whose fund was at issue was not unlike MCFL -- a nonprofit 
corporation without capital stock, formed to educate the public on an issue of 
perceived public significance. See NRWC, 459 U.S., at 199-200. We were asked to 
adopt a broad definition of members because the solicitations involved "would 
neither corrupt officials nor coerce members of the corporation holding minority 
political views •••• " Id., at 206. (**634] We had no difficulty concluding 
that such an approach was unnecessary and that the judgment of Congress to 
regulate corporate political activity was entitled to "considerable deference." 
Id., at 209. Most significantly, we declined the invitation to modify the 
statute to account for the characteristics of different corporations: 
(***59] "While @ 441b restricts the solicitation of corporations and labor 

.unions without great resources, as well as those more fortunately situated, we 
accept Congress' judgment that it is the potential for such influence that 
demands regulation. Nor will we second-guess a legislative determination as to 
the need for prophylactic measures where corruption is the evil feared." Id., at 
210. We saw no reason why the governmental interest in preventing both actual 
corruption and the appearance of corruption could not "be accomplished by 
treating unions, corporations, and similar organizations differently from 
individuals." Id., at 210-211. 

The distinction between corporate and noncorporate activity was not 
diminished in NCPAC, supra, where we found fatally overbroad the $ 1,000 
limitation in 26 U. S. C. @ 9012(f) on independent expenditures by "political 
committees." Our conclusion rested in part on the fact that @ 9012(f) regulated 
(*270] not only corporations but rather "indiscriminately (lumped] with 
corporations any 'committee, association or organization.,n NCPAC, 470 U.S., at 
500. NCPAC accordingly (***60] continued to recognize what had been, until 
today, an acceptable distinction, grounded in the judgment of the political 
branch, between political activity by corporate actors and that by organizations 
not benefiting from "the corporate shield which the State (has] granted to 
corporations as a form of quid pro quo" for various regulations. Citizens 
Against Rent Control v. Berkeley, 454 u.S. 290, 300 (1981) (REHNQUIST, J., 
concurring). n2 

- - -Footnotes- - - - - - - - - - - - - - - -

n2 Only once have we found unconstitutional a regulation that restricted only 
corporate political activity. First National Bank of Boston v. Bellotti, 435 
u.s. 765 (1978). As we noted in FEC v. National Right to Work Committee, 459 
u.S. 197, 210, n. 7 (1982), our decision in Bellotti did not consider the 
validity of laws, like @ 441b, aimed at the threat of corruption in candidate 
elections. See Bellotti, supra, at 788, n. 26. 

- - - -End Footnotes- - - - - -

The Court explains the decisions in NRWC and (***61] NCPAC by reference 
to another distinction found in our decisions -- that between contributions and 
independent expenditures. See Buckley, supra, at 19-23. This is admittedly a 
distinction between the facts of NRWC and those of NCPAC, but it does not 
warrant a different result in view of our longstanding approval of limitations 
on corporate spending and of the type of regulation .involved here. The 
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distinction between contributions and independent expenditures is not a line 
separating black from white. The statute here -- though involving independent 
expenditures -- is not nearly so drastic as the "wholesale restriction of 
clearly protected conduct" at issue in NCPAC, supra, at 501. It regulates 
instead the form of otherwise unregulated spending. A separate segregated fund 
formed by MCFL may use contributions it receives, without limit, on political 
expenditures. n3 As the Court correctly [*271) notes, the regulation of @ 
441b is not without burdens, but it remains wholly different in character from 
that which we condemned in NCPAC. In these circumstances, I would defer to the 
congressional judgment that [***62) corporations are a distinct category with 
respect to which this sort of regulation is constitutionally permissible. n4 

- - - - - - -Footnotes- - - - - - - - -

n3 Because the corporation itself may use its own treasury money to pay the 
fund's administrative costs and to solicit contributions to the fund, 2 U. S. C. 
@ 441b(b)(4), every dollar of those contributions is available for political 
purposes. 

n4 The statutory scheme at issue in this case does not require us to consider 
the' validity of a direct and absolute limitation on independent expenditures by 
corporations. 

- - - - - - - - - - - - - - - - -End Footnotes- - -

[**635) The basically legislative character of the Court's decision is 
dramatically illustrated by its effort to carve out a constitutional niche for 
"[groups) such as MCFL." Ante, at 259. The three-part test gratuitously 
announced in today's dicta, ante, at 263-264, adds to a well-defined prohibition 
a vague and barely adumbrated exception certain to result in confusion and 
costly litigation. If we sat as a council of revision to modify legislative 
judgments, I would hesitate [***63) to join the Court's effort because of 
this fact alone. But we do not sit in that capacity; we are obliged to leave 
the drawing of lines in cases such as this to Congress if those lines are within 
constitutional bounds. Believing that the Act of Congress in question here 
passes this test, I dissent from the Court's contrary conclusion. 

JUSTICE WHITE, while joining THE CHIEF JUSTICE's opinion, .adheres to his 
dissenting views expressed in Buckley v. Valeo, 424 U.S. 1 (1976), First 
National Bank v. Bellotti, 435 U.S. 765 (1978), and FEC v. National Conservative 
Political Action Committee, 470 U.S; 480 (1985). 


