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Record Type: 

BENAMI_J @ A1 
12/17/9606:05:00 PM 

Record 

To: Kenneth S. Apfel 

cc: Elena Kagan, Keith J. Fontenot, FORTUNA 0 @.A1@CD@LNGTWY, WARNATH S @ 
A 1 @CD@LNGTWY - -

Subject: ONE LAST ISSUE TO CLOSE WITH YOU 

Ken: I know how busy you are, but ... 

We are trying to finalize the interim verification guidance -
including finalizing the issue of the definition of Means Tested 
Benefits. 

The definition is to be "attachment 6" in this guidance -- and I 
am forwarding it to you for your and your staff's review. 

DOJ and the rest of our working group (Elena, me, other agencies) 
strongly believe that the definition to be useful MUST list the 
programs we are defining as means-tested federal benefits. You 
will see the logic when you read the paper I am sending over to 
you. 

You and I had spoken about pulling this list together, and you had 
said that your staff would pull this together, but I think your 
staff feels they don't have the go-ahead to actually collect this 
list. 

We need to resolve this now so the guidance can be issued in 
December as promised. Can a few of us get five minutes with you 
to discuss? 

Thanks - and sorry, I know that this is the craziest possible 
time. 

~J 
-- '--



CRAFT_D @ A1 
12/18/9612:16:00 PM 

Record Type: Record 

To: Elena Kagan 

cc: 
Subject: friday 11 :00 meeting 

Should I invite Randy Moss and DOJ folks to this meeting? Jeremy 
thought I should ask you. Thanks. 



Record Type: Record 

To: Deborah F. Kramer 

cc: See the distribution list at the bottom of this message 
Subject: five minutes with Ken 

Debbie 

Can you see if we can get five minutes on Ken's schedule maybe 
Friday to discuss this. That is Elena's and my last day and I 
think we both want to see this settled so new people don't waste 
time getting up to speed. 

Can you coordinate with Dorothy five minutes? Maybe even by 
phone? 

Thanks. 

Message Copied To: 

Kenneth S. Apfel 
Elena Kagan 
Emily Bromberg 
FORTUNA D @ A 1 @CD@LNGTWY 
CRAFT_D @ Al@CD@LNGTWY 



From: Kenneth S. Apfel on 12/17/96 10:59:54 PM 

Record Type: Record 

To: BENAMI_J @ A1 @ CD @ LNGTWY 

cc: Elena Kagan/WHO/EOP, Keith J. Fontenot/OMB/EOP, fortuna d @ a1 @ cd @ Ingtwy, warnath 5 @ 
a1 @ cd @ Ingtwy - -

Subject: Re: ONE LAST ISSUE TO CLOSE WITH YOU ~ 

I really don't agree on having a definitive list. Let's get 5 minutes to discuss 
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E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

SUBJECT: 

25-0ct-1996 03:45pm 

BENAMI J 

Kenneth S. Apfel 

bromberg e 
fortuna d 
kagan e
warnath s 

Re: Top Ten List 

Message Creation Date was at 25-0CT-1996 15:42:00 

THE PRE SID E N T 

on means tested definition, I talked to kevin and everything appears to be on 
track. Elena was going to touch base one last time with harriet to confirm. 
The only question in my mind at this point is when Justice takes action. I 
still think later is better. 



• 10/11/96 THU 17:23 FAX 

Office of Policy Development 
United States Department of Justice 

10th and Constitution Ave. NW 
Washington. D. C. 20530 

TO: Diana Fortuna, DPC 
Elena Kagan, Wh. House Counsel 
Emily Bromberg. Intergovernmental Affs. 

FROM: Lisalyn R. Jacobs 
Sr. Counsel 

Total Pages (excluding this cover): 1 --

FAX: 456-7028 
456-1647 
456-6220 

VOICE: (202) 514-3824 
FAX: (202) 514-5715 

Additional Message: Attached is a draft "place-holder" to housing groups on 
the issue of the defInition of federal means-tested benefits. Please get 
any comments to roe by 1 p.m .• November 1. 

Thanks, 

LRJ 

141 001 
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u.s. Department of Justice 

Office of Policy Development 

AssisWl! AlIOmey Qenctal Washington., D.C. 20530 

Dear 

Thank you for your letter to the Attorney General expressing 
your concerns about the definition of "federally means tested 
public benefits" under the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996, and its possible impact 
on affordable housing and community development programs. As you 
recognize, this is an important task with a number of serious 
consequences. Accordingly, several federal agencies are 
proceeding carefully and consulting widely to arrive at an 
appropriate definition of this term. Just as soon as the, 
question has been resolved, we shall advise you and the many 
others who have also written regarding what the federal " 
government believes to be the correct definition of .this term. 

Again, thank you for your interest and views. 

Sincerely, 

Eleanor D. Acheson 

~002 
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DEPARTMENT Of HEALTH &. HUMAN SERVICES 

Christopher Schroeder 
Acting Assistant Attorney General 
Office of Legal Counsel 
Department bf Justice 
Washington, D.C. 20530 

Dear Mr. Schroeder, 

Office of the Secretary 

The General Counsel 
Washington, D.C. 20201 

My office has prepared an interpretation of the term "Federal 
means-tested public benefit," as that term is used in Sections 
403 and 421 of the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 (PRWORA). I seek your Office's 
concurrence with our interpretation. 

In sum, the interpretation explained in the memo is 'as follows: 
Section 403 of PRWORA denies qualified aliens who enter the 
United States on or after August 22, 1996, "any Federal means
tested public benefit" (with specified exceptions) for five years 
after entry. In addition, section 421 applies new immigrant 
deeming rules for all "Federal means-tested public benefit" 
programs. The legislation, however, does not define the term 
"Federal means-tested public benefit." A proposed definition of 
the term was deleted from the bill as a result of a Byrd rule 
objection. 

The deleted definition was essentially a catch-all for any 
federally funded, means-tested benefit program. The Byrd Rule 
protects the reconciliation process by allowing the Senate to 
strike, by point of order, certain "extraneous provisions." A 
provision will be considered "extraneous" if, among other 
criteria, it does not produce a change in outlays or revenues or 
it produces changes in outlays or revenues that are merely 
incidental to the nonbudgetary components of the provision. In 
the case of sections 403 and 421, the senate invoked the Byrd 
Rule on the ground that the definition would have included non
mandatory spending programs, i.e., programs whose inclusion would 
not change outlays or revenues. The Parliamentarian upheld the 
Byrd Rule, the definition of the term was deleted and no effort 
to restore the definition was made. 

As Senator Chaffee explained in the Congressional Record, when 
the bill was considered in conference, "I understand that there 
was an intentional effort to ensure this provision complied with 
the Byrd Rule by omitting the definition of that particular term. 
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In other words, then, the term 'Federal means-tested public 
benefit' . does not refer to discretionary programs." 142 
Congo Rec. S9,403 (daily ed. August 1, 1996). 

As a result of the foregoing events, interpreting the term more 
broadly, i.e., to include discretionary programs, would flout the 
Byrd Rule and be inconsistent with Congressional intent. 

!f you have any questions about the analysis set forth in this 
opinion, please contact me or my Deputy, Anna Durand, at 690-
6318. 

~4.~ 
Harriet S. Rabb 

Enclosure 

141005 
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DEFINiTION OF nFEDERAL ~ANS-TESTEP PUBLIC BENEFItn 

Section 403 of the bill denies future immigrants "any Federal 
means-tested public benefit" (with specified exceptions) for five 
years after entry. Also, the new deeming rules in section 421 
apply to "any Federal means-tested public benefits program" as 
provided in section 403. The legislation, however, does not 
define the term "Federal means-tested public benefit." An 
earlier draft of the bill contained a definition of the term, but 
that definition was deleted due to the Byrd' Rule. As a result,. 
the final legislation contains no clear guidance regarding which 
programs will be affected by the S-year eligibility ban on future 
immigrants and the new deeming rules. 

We recommend that, for purposes of this legislation, the term 
"Federal means-tested public benefic programs· be interpreted to 
include only Federal means-tested, mandatory spending programs. 
This interpretation is supported by the legislative history. 

The original definition, which was essentially a catch-all for 
any benefit program funded with federal dollars that determined 
eligibility or amount of assistance on the basis of income or 
resources, was deleted due to the Byrd Rule. Congress adopted 
the Byrd Rule, codified as Section 313 of the Congressional 
Budget Act, 2 U.S.C. § 644, "to address growing concerns that it 
was being forced to consider nonbudgetary (and potentially 
controversial) matters under the expedited reconciliation 
procedures rather than under its regular procedures." S. Rep. 
No. 103-297, 103rd Cong~, 2nd Sess. (1994). It thus protects the 
reconciliation process by allowing the Senate to strike, by 
raising a point of order, certain "extraneous provisions." The 
Byrd Rule may be waived by a three-fifths vote in the Senate. 

A provision will be considered "extraneous" if, among other 
criteria, it does not produce a change in outlays or revenues or 
it produces changes in outlays or revenues that are merely 
incidental to the nonbudgetary components of the provision. In 
the case of sections 403 and 421, the Senate invoked the Byrd 
Rule on the grounds that the definition of "Federal means-tested 
public benefit program" would have included non-mandatory 
spending programs, i.e., programs that would not change outlays 
or revenues. The Parliamentarian upheld the Byrd Rule objection, 
the definition was deleted, and no attempt was made to waive the 
Byrd Rule. 
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Senator Chafee stated on the Senate floor the significance of 
striking the definition: 

IgJ 007 

"According to the Parliamentarian, that inclusion caused the 
definition to violate Section 3l3(b) (1) (D) of the Byrd Rule, 
which prevents reconciliation legislation from extending its 
scope to items that provide merely incidental deficit 
reduction, that is, discretionary programs. 

Therefore, when the bill was considered in conference. I 
understand that there was an intentional effort to ensure 
this provision complied with [the] Byrd Rule by omitting the 
definition of that particular term. 

In other words, then, the term 'Federal means-tested public 
benefit' .. does not refer to discretionary programs: I 
would assume that programs such as funding for community 
health centers, as well as the maternal and child health 
block grant, would not be impacted." 

142 Congo Rec. S9,403 (daily ed. August 1, 1996). Therefore, to 
be affected by section 403 (and, by reference, section 421) the 
programs must be mandatory spending programs. This is the 
logical conclusion, notwithstanding the conference report's 
statement that the broad definition of "Federal means-tested 
benefit" that was stricken from the bill was consistent with 
congressional intent. Interpreting these sections of the bill to 
include discretionary programs would openly flout the Byrd Rule. 1 

Furthermore, to be affected by sections 401 and 421, the 
mandatory spending programs must also be "means-tested", i.e., a 
program that is statutorily required to establish eligibility or 
amount of assistance based on an individual's, household's, or 
eligibility unit's income or resources. For example, certain 
mandatory spending programs such as Title XX and Family 
Preservation are not affected since they are not means-tested. 

congress takes the Byrd Rule seriously. The Committee on Rules and 
Administration explained that the Byrd Rule "is vital to making reconciliation 
work as a tool for reducing the deficit. and entirely consistent with the 
general proposition that the Senate should be restrictive in the matters it 
considers while operating under expedited procedures." S. Rep. No. 103-297, 
103rd cong .• 2nd Sess. (1994). 
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We have identified the following HHS programs as means-tested, 
mandatory spending programs affected by section 403: TANF and 
Medicaid. Although Foster Care and Adoption Assistance is a· 
means-tested, mandatory spending program, it is explicitly 
exempted under section 403(c) (2) (F). Child Care assistance 
presents a unique issue, in that it is funded from both mandatory 
and discretionary parts of the budget. However, since the funds 
are operationally commingled at the state and local level, we 
recommend as a practical matter treating Child Care assistance as 
a discretionary program for purposes of sections 403 and 421. 

Other Option: Define "Federal means-tested benefit" as provided 
in the deleted definition, but specify that both income aug 
resource eligibility determinations are necessary to constitute a 
"means-tested" program. This approach would include more 
programs within the S-year ban and new deeming rules and would 
present administrative difficulties in identifying unambiguously 
which programs conformed to such a definition. 

Other Possjble AdministratiYe Actions 

The following ideas may warrant further exploration and 
development: 

• Ensure that disabled immigrants currently receiving SSI 
and/or Medicaid who are qualified to naturalize (i.e., with 
3 or 5 years residence, no criminal convictions, etc.) and 
who submit a bona fide, non-frivolous application for 
naturalization (as determined by INS), are considered 
naturalized citizens solely for purposes of benefit 
eligibility (SSI, Food Stamps, AFDC, Medicaid, Title XX) 
This status shall be in effect until citizenship or until 
the application is rejected by INS. This option may be 
possible within the regulatory authority of INS to implement 
section 312(b) of the INA (which essentially waives the 
English and civics requirement for people who are too 
disabled to comply) . 

-Ensure that applicants are treated fairly under new rules 
that may require information that is simply unavailable. 
For example, the exemption from the eligibility bans for 
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immigrants who have 40 quarters of coverage for social 
security may be difficult -- if not impossible -- for some 
elderly immigrants to establish. It is not likely that such 
immigrants have maintained such information, and the 
Government may also not have such information available in a 
timely manner. In such cases, an immigrant should be 
allowed to present a prima facie case for eligibility, with 
the burden of proof placed on the Government to 
affirmatively establish ineligibility. 

• Increase the administrative support for the naturalization 
process by: (1) making available to INS additional 
personnel to help process naturalization applications and to 
administer naturalization exams (e.g., redeploy DoEd. or HHS 
personnel); and (2) increasing the number of Judges and 
ceremonies available for swearing-in of new citizens. This 
action may require appropriations or reprogramming of funds 
in order to reach the goal of 6 months between application 
and naturalization. 

• Launch a proactive community-based campaign to educate legal 
immigrants about the new welfare eligibility laws, and 
naturalization requirements and opportunities. 

• Clarify that the requirement for states, SSA, and housing 
agencies to report quarterly to INS those immigrants they 
know are unlawful only applies in those cases where the 
state can affirmatively establish the unlawful immigration 
status of an individual. 
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OFACE OF GENERAL COUNSEL 

U. S. Department of Housing and Urban Development 
VVash~on.D.C.20410~500 

October 3, 1996 

~RAHDUK FOR: Henry G. Cisneros, Secretary, S 

FROK: Nelson A. Diaz, General Counsel, C 

NO.538 P002 

SUBJECT: Effect of Immigration Provisions of Welfare Reform 
Legislation and the Immigration Act on HUD Programs 

This_memorandum reflects DGC's efforts to coordinate with 
the Department of Justice and other executive agencies on the 
impact of the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996, as amended by the Illegal Immigration 
Reform.and Responsibility Act of 1996 on the programs of these 
agencies. The Office of General Counsel has reviewed the 
immigration provisions of the first Act, Pub.L. 104-193 (~welfare 
reform legislation"), enacted on August 22, 1996, and the 
provisions of the second Act ("Lmmigration act"), which was 
included as Division C of the Omnibus Appropriations Act, enacted 
on September 30, 1996. The immigration act was the subject of a 
conference report, H. Rep. No. 863, 104th Cong., 1st Sess., 
137 Congo Rec. H11787 (daily ed., September 28, 1966). 

The Office of General Counsel has reached the following 
conclusions: The welfare reform legislation, as amended, affects 
not only the assisted housing programs that are currently subject 
to immigration status verification, in accordance with section 
214 of the Housing and Community Development Act of 1980 (42 
U.S.C~ 1436a, "Section 214"), but also probably the Section 
221(d)(3) Below Market Interest Rate program and several CPO 
programs. section 577 of the immigration act requires HUD' s 
regulations implementing Section 214 (24 CFR part 5, subpart F) 
to be revised by November 29, 1996, to reflect changes in 
verification and eligibility requirements. That section also 
prOvides that HOD's current regulations will cease to be 
effective on November 30, 1996, if they have not been so revised. 

For reference to the actual provisions of the welfare reform 
legislation, a previous memorandum summarizing the Act 
(September 10, 1996) is attached. For reference to the actual 
provisio~s of the immigration act, a summary comparing the final 
version'of the legislation to a prior draft is, attached. The key 
provisions of that legislation for HUD are Sections 501, 504, 
SOB, 553, and 571-577. 
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I. Applicability to Assisted HOusing programs 

A. General :restriction agai.Dst nonciti.zeDB 

Section 401 of the welfare reform legislation does not 
override Section 214, and the restrictions already in place with 
res~ct to public hOUSing, Section 8 housing assistance, the 
Section 236 program, the Rent Supplement program, the Section 202 
program, and the Section 235 program of homeownership assistance 
remain in place. (See 24 CPR Part 5, Subpart P.) The basis for 
concluding that Section 214 is not overridden by this provision 
is that the welfare reform legislation (in Section 441) and the 
immigration act (in Sections 571 through 577) include revisions 
to Section 214, to expand its scope to cover rural housing 
programs (and the National Homeownership Trust program, which 
expired 9/30/94), to require verification of citizenship and 
modify procedures applicable to verification, and to'modify the 
level of benefits for which families containing ineligible ' 
members are eligible. These amendments recognize the continued 
vitality of Section 214. 

B. Five year restriction 

Section 403 of the welfare reform legislation prohibits the 
provision of -Federal means-tested public benefits· to even a 
-qualified-·noncitizen for a period of five years after the 
person enters the United States on or after 8/22/96 -- except for 
persons who are refugees, asylees, Cuban or Haitian entrants, or 
have a family member who is a veteran or member of the U.S. Armed 
Forces. Persons currently receiving benefits generally are not 
affected by this restriction. 

The Department of Justice will rule on the scope of the 
restriction's coverage and, specifically, whether Section 403 
applies only to entitlement programs or also to discretionary 
programs. Only if Section 403 is construed to apply to 
discretionary programs, would the HUD programs be covered by the 
provision and affected by the restriction.. There is a strong 
argument to support a restrictive construction of Section 403 
that will exclude coverage of HUD programs. 

If Section 403 were interpreted to cover discretionary 
programs, Section 403 would prohibit the provision of assisted 
housing benefits for a period of five years to new applicants who 
are noncitizens otherwise eligible for all these programs. If an 
ineligible person (qualified noncitizen who entered the U.S. on 
or after 8/22/96) joins a family receiving housing assistance 
after that date, however, the Lmmigration act requires assistance 
to be reduced, pro-rated based on the number Qf eligible persons 
in the househOld. 
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The welfare reform legislation is reconciliation 
legislation. (H.R. 3734, June 27, 1996) Reconciliation 
legislation is governed by procedural and other provisions of the 
congressional Budget Act of 1974. Under section 313 of the 
Budget Act . (known as the "Byrd Rule"), a point of order lies 
against provisions of reconciliation legislation that are 
extraneous to achieving a budgetary goal. The rule does not lie 
against "mandatory" spending legislation -- which is virtually 
synonymous with "entitlement" legislation -- but would lie 
against "discretionary" spending legislation. As a floor 
colloquy between Senators Graham, Chafee and others makes clear, 
if "Federal means-tested public benefit" does refer to 
discretionary programs, the legislation would violate the Byrd 
rule. See S9403 of the CongreSSional Record on August 1, 1996. 
Thus, the term should be construed as ex~luding "discretionary" 
programs. 

With trivial exceptions (e.g., claims payments from FHA 
Funds), BUD programs are categorized as discretionary. See pp. 
454-474 of the joint stat~ent of managers accompanying the 
conference report on the Budget Enforcement Act, H.R. Conf. Rep. 
No.101-964, 101st Cong., .2d Sess. 1180-218 (1990). BUD programs 
are, therefore, excluded from coverage of the restrictions 
imposed on Federal means-tested public benefits under Section 403 
of the welfare· reform legislation. 

There is some legislative history that could be construed to 
undermine the conclusion that Section 403 does not apply to 
"discretionary" programs. The conference report stated that 
although the definition of "Federal means-tested publiC benefit" 
that specifically included housing assistance was removed from 
the legislation because of the Byrd rule, "[ilt is the intent of 
conferees that this definition be presumed to be in place for 
purposes of this title." H. Rep. NO. 725, 104th Cong., 1st Sess. 
381-382 (1996). 

The fact that both the welfare reform legislation and the 
immigration act left Section 214 operative to govern HOD'S 
assisted housing programs, without adding a reference to the 
restrictions of Section 403 or adding a modification that would 
impose a five-year limitation on eligibility for benefits under 
Section 214, lends support for the argument that Section 403 was 
not intended to affect the programs governed by Section 214. 
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The amendment of the welfare reform legislation by the 
immigration. act does not change the conclusion that Section 403 
does not apply to HOD programs. The immigration act uses the 
term.··means-tested public benefit" instead of "Federal means
tested public benefit" in connection with such proviSions as an 
amendment to the welfare reform. legislation's provision dealing 
with a spensor's affidavit (section 551 of the immigration act) 
and a requirement that GAO undertake a study of current practices 
of providing benefits to noncitizens who are not "qualified" 
(section 509). It does not impose.other, separate restrictions 
with respect to this class of benefits. Therefore, it leaves any 
conclusion based on Section 403's coverage unchanged. 

When the Department of Justice confirms that Section 403 
does not apply to discretionary programs, HOD must notify housing 
providers of that decision to forestall improper denial of 
housing assistance. (See Section 404 of the welfare reform 
legislation. ) 

C. Attribution of income 

If the Department of Justice rules that Section 403 does 
apply to discretionary programs, then BUD's assisted housing 
programs will be affected by the requirements for attributing the 
income and resources of a sponsor to the noncitizen (Section 421 
of the welfar~ reform legislation). The attribution of income 
provision has a grandfather clause, however: it would not .affect 
noncitizens participating in these programs before 8/22/96, 
because it is to be applied "as provided under section 403", and 
section 403 applies only to noncitizens entering the U.S. after 
8/22/96. With respect to applicants, the provision would apply 
to applicants after 8/22/96 whose applications are processed on 
or after 2/19/97, and to participants at income reexaminations 
after 2/19/97. If the attribution of the sponsor's income and 
resources increased the noncitizen's income significantly, it 
might make the applicant ineligible or decrease the applicant or 
participant's level of benefits under a HOD program. 

D. Reporting info:caation to other government entities 

Two information reporting requirements apply to the public 
housing and Section 8 hOUSing assistance payments programs under 
provisions of the welfare reform legislation. There is a 
requirement, applicable to BUD and to each housing agency (but 
not to private housing owners administering assisted housing), to 
report information about applicants and tenants to the INS when 
HUD or the housing agency "knows [that the individual] is 
unlawfully in the United States" (Section 404(0», and there is a 
further requirement that a housing agency must supply the address 
of an individual sought for apprehension for a criminal violation 
to criminal justice authorities (Section 903(b». 
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:II. FHA Programs 

In general, FHA programs would be covered only under 
Section 401 of the welfare reform legislation. Section 
401(c)(1)(A) describes the coverage of the section as extending 
to Federal public benefits, defined to include a "grant, 
contract, loan, ••• or ••. license~. The only possible way 
that FHA programs could be covered by that definition would be 
through the term ~contract·, since FHA conducts its programs 
under contracts. Such a construction, however, would distort the 
evident meaning of the term in context. In this regard, the list 
of assistance in the definition of "Federal public benefit- is 
comprised of direct financial assistance and does not extend to 
credit enhancement. Were that intended, "guarantee" (which 
includes guarantees and insurance) would have been in that list. 

, In addition, the contract between HOD and the lending 
institution (mortgagee) is only a device'for administering 
mortgage insurance, where the nature of the "benefit" is the 
insurance, not a contract by which appropriated funds· are 
channeled to an individual beneficiary.. The ·contract" that 
would form the basis of the "benefit" is with the mortgagee, 
which is a legal entity recognized under the law of a state of 
the United States, and under no circumstances could that 
mortgagee be an • alien. • 

Therefore, there is no basis on which to reach beyond the 
actual parties.to the contract to affect the rights of tenants or 
owners with respect to unsubsidized FHA mortgage insurance 
programs in general. Nevertheless, subsidized FHA programs would 
be affected, as noted below. 

Although Section 401 of the welfare reform legislation does 
not override Section 214, Section 401 apparently covers one 
additional housing program. Among the FHA multifamily and single 
family insurance programs, there are those with which a subsidy 
contract or interest reduction contract is associated. All of 
those programs, except for the Section 221(d)(3) Below Market 
Interest Rate program, are currently covered by the restrictions 
of Section 214. 

The Section 221(d)(3) Below Market Interest Rate program 
involves HUDacquisition of a mortgage at a market interest rate 
and reducing the interest rate to 3 percent. At final 
endorsement of the mortgage, appropriated funds are committed to 
reduce the interest rate as the inducement for the mortgagor to 
limit occupancy in the housing development to persons who are 
income eligible under the program. BMIR is a type of program 
that maxes it possible for tenants in the BMIR project to pay a 
below market rent. As a result, this program'falls within the 
scope of the requirement that a noncitizen applying to 
participate in the program after the effective date of the Act 
must fall into one of the categories of "qualified" noncitizens. 
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To implement this broader coverage~ a notice to owners of 
Section 221(d)(3) BMIR projects should be issued to require them 
to determine the immigration status of noncitizens who apply for 
admission after 8/22/96~ Owners can apply the procedures used 
under the cur+ent rule, as modified to comply with the provisions 
of the immigration act. 

To the extent that FHA subsidized programs are covered by 
Section 401, they also would be subject to the restrictions of 
Section 403 to the extent that the Department of Justice 
determines that assisted housing programs generally are covered, 
since their subsidy is based on a means test for the tenants and 
homeowners who are the ultimate beneficiaries. 

III. CPD Programs 

The definition of "Federal public benefit" in Section 401(c) 
of the welfare reform legislation appears to cover CPD programs. 
Section 401 appears to limit the provision of benefits under such 
programs as HOME,· CDBG Work Study, and Shelter Plus Care, for 
persons applying for benefits after 8/22/96 to the six categories 
of "qualified alien- described in Section 431 (i.e., lawful 
immigrants). The Department of Justice notice dat~ 8/23/96 
concerning exceptions from the coveraqe of the Section 401 
restrictions exempts HOD's Emergency Shelter Grants program, 
under the exemption for short-term assistance for persons 
regardless of income or resources to protect life or safety. 
(See attached notice published in the Federal Register on August 
30, 1996.) Some other elements of CPD programs may also be 
exempt under the notice. (See the attached list of CPO 
programs. ) 

In addition to the restrictions of Section 401, even 
"qualified aliens· would be disqualified from being admitted to 
certain CPD programs that prescribe means tests (i.e., income 
eligibility standards) for five years after their entry into the 
United States after 8/22/96, if the Department of Justice 
determines that discretionary programs are covered by Section 
403. 

The result appears to be that HUD will have to require 
that information be obtained concerning immigration status from 
all applicants for participation in the CPO programs. Si~ce many 
CPD programs do not require the submission of an application from 
an individual as a prerequisite for receiving a benefit, it is 
unclear how this type of requirement can be applied. (Previous 
limits on provision of assistance under these programs to newly 
amnestied noncitizens were applied only to programs Where an 
application form was already used as a condition of receiving a 
benefit. ) 
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Unlike the assisted housing programs, the CPD programs are 
not subject to a requirement that such information concern1ng 
noncitizens who are unlawfully present in the u.s. be provided to 
the INS. 

IV. Conclusion 

If Section 403 is determined not to apply to HOD programs, 
the changes to BUD regulations will be confined to the expansion 
of the regulations implementing Section 214 to cover the Section 
221(d)(3) BMIR program, and to reflect changes in verification 
procedures applicable to all the covered programs, as well as 
issuance of a new rule to cover CPO programs that come within the 
reach of Section 401 to apply the restrictions ~o programs using 
an application to qualify individuals or families for benefits. 

If Section 403 is determined to apply to HUD programs, 
housing agencies and project owners must be informed to 
discontinue admitting applicants who are noncitizens, unless they 
are refugees, asylees, Cuban or Haitian entrants, or families who 
have a member who is a veteran or an active duty member of the 
~ Forces. In this case, the regulations implementing Section 
214 restrictions should be expanded to include this five-year 
restriction and the accompanying attribution of income 
requirement. . 

The provisions concerning BUD and housing agency duties to 
supply information to other government entities appear 
straightforward and may be able to be implemented by notice 
rather than rulemaking. 

The Department of Justice is authorized to specify the 
verification procedures to be used to implement the restrictions 
of Section 401 of the welfare reform legislation, by issuing 
regulations by March 30, 1997. When those regulations are 
issued, HUD may have to make conforming changes to the rule 
implementing Section 214, as well as to any new rule issued to 
cover the CPD programs. 
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E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

10-0ct-1996 04:19pm 

Kenneth S. Apfel 

Jeremy D. Benami 
Domestic Policy Council 

Stephen C. Warnath 
Elena Kagan 

means tested benefits 

THE PRE SID E N T 

Elena and I just spoke. She has reviewed the proposed course of 
action re "means tested benefits" with Jack. While taking this 
seriously and expressing the appropriate level of concern, he felt 
that if both Carol and Frank were comfortable with this course of 
action on policy grounds, there was no need to review with Leon. 

My hope is that we can get the write up of the proposal from Jack 
S/Steve either end of day today or first thing Friday -- then Ken 
you can review with Frank and Steve/I will review with Carol -
hopefully getting signoffs by cob Friday. That will let us get 
this back on track Tuesday morning with calls to HHS as 
appropriate. 

Ken: Is this schedule/process ok with you? 



September 20, 1996 

The Honorable Janet F. Reno 
Attorney General 
Department of Justice 
Constitution Avenue & 10th Street, NW 
Washington, DC 20530 

Dear Attorney General Reno: 

• 

The undersigned national organizations, and the thousands of local groups and 
~-"----~inaividuals with whom we work, are dedicated to providing affordable housing and 

promoting community development for our nation's low-income families. 

Weare concerned that the recently-enacted "Personal Respons"ibility and Work 
Opportunity Reconciliation Act of 1996" (PL 104-193) could have devastating consequences 
for poor families by limiting their access to scarce housing r~sources. Specifically, we are 
concerned with how the new law will define "federal means tested public benefits." Most 
qualified immigrants would be denied such benefits for five years after legally entering the 
country. 

We strongly urge you to omit federal housing assistance from the definition of means
tested programs. Housing is a basic human need without which poor families and individuals 
cannot hope to achieve self-sufficiency. Like the other non-cash programs that are explicitly 
exempted from the definition - such as emergency Medicaid, education, job training, and child 
nutrition - housing programs provide a sorely needed minimal safety net for families. 
Without access to affordable housing, the families that we welcome to this country will 
further strain our other public resources and struggle longer and harder to make ends meet. 

The original definition of "federal means tested public benefits" was struck from the 
new law because it violated the Byrd rule, which prohibits legislating on other than direct 
spending programs in a budget bill. The fact that the definition was removed, combined with 
the absence of other statutory definitions, means that the executive branch will be required to 
make a determination based on the intent of Congress. Congress' expressed desire to abide by 
the Senate's rules is the best gauge of that intent. The Administration's decision should reflect 
Congress' evident desire to exclude programs that do not entail direct spending. HUD 
housing programs that assist low income persons are subject to annual appropriations, so they 
are not direct spending programs as defined in the Budget Act. Therefore, housing programs 
must be excluded from the definition of federal means-tested programs. 

Thank you for considering these views. 

"' 



Sincerely, 

ACORN 
AFL-CIO Housing Investment Trust 
Alliance to End Childhood Lead Poising 
American Association of Homes and Services for the Aging 
American Network of Community Options of Resources 
America Works Partnership 
The Arc 
Association of Local Housing Finance Agencies 
Bazelon Center for Mental Health Law 
B'nai Brith 
Center for Community Change 
Church Women United 
Consortium for Services to Homeless Families 
Council ofJewish Federations 
General Board of Church and Society, United Methodist Church 
Lutheran Office for Governmental Affairs, ELCA 
McAuley Institute 
National Alliance to End Homelessness 
National Association of Affordable Housing Lenders 
National Association of Area Agencies on Aging 
National Association of Counties 
National Association of Protection & Advocacy Systems 
National Community Development Association 
National Council of Senior Citizens 
National Foundation for Affordable Housing Solutions Inc. 
National Housing Conference 
National Housing Law Project 
National Housing Trust 
National Law Center on Homelessness and Poverty 
National Leased Housing Association 
National Low Income Housing Coalition 
National Neighborhood Coalition 
NETWORK: A National Catholic Social Justice Lobby 
Presbyterian Church USA 
The Schuyler Company 
Seedco 
Simon Publications 
Union of American Hebrew Congregations 
United Church of Christ, Office for Church in Society 
United Way of America 

For further information contact: 

Debra Austin, National Low Income Housing Coalition 
Nancy Bernstine, National Housing Law Project 
Lisa Ranghelli, Center for Community Change 

(202) 662-1530 x227 
(202) 783-5140 
(202) 342-0567 

-, 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

10-0ct-1996 07:11pm 

TO: (See Below) 

FROM: Kenneth S. Apfel 

SUBJECT: Definition of Means Tested Benefits 

Message Creation Date was at 10-0CT-1996 19:03:00 

Below is my staff's draft of a summary of this issue. 

DEFINITION OF MEANS-TESTED BENEFIT PROGRAM IN WELFARE REFORM 

The Personal Opportunity and Work Responsibility Reconciliation Act of 1996 
bans all new immigrants from receiving Federal means-tested public benefits for 
the first five years they are in the country. After the five year ban, 
Federal means-tested benefit program are required to deem the income of 
sponsors for new immigrants. Earlier versions of the bill defined Federal 
means-tested benefits, however, the definition was deleted on the Senate floor 
prior to Conference due to the Byrd rule. This memo addresses the key issue 
in implementing a definition -- whether to include discretionary programs. 

The Departmen of Health and Human Services and a number of advocacy groups 
(see attachment 1 e a e on should be . ited to mandatory 
programs as defined under the BEA. HHS points to the fact that the definition 
was deleted due to the Byrd rule, which prohibits provisions that don ,t have 
an effect on direct spending in a reconciliation bill. The definition that was 
deleted was expansive, it defined a means-tested benefit as: 

&a public benefit (including cash, medical, housing, and food assistance and 
social services) of the Federal Government in which the eligibility of an 
individual, household, or family eligibility unit for benefits, or the amount 
of such benefits, or both are determined on the basis of income, resources, or 
financial need of the individual, household, or unit. 8 

The Conference Report repeats this definition and states &it is the intent of 
conferees that this definition is presumed to be in place for purposes of this 
title. 8 

At our request, Department of Justice Office of Legal Counsel and Elena Kagen 
in White House General Counsel have reviewed the legislative history. They 
have concluded that a definition that is limited to mandatory programs would 
not be outside the legal e General Counsels of affected agencies 
have indicated that thwould accept efinition limited to mandatory 
programs. Attachment 2 is a of the largest legal arguments for 
including or excluding discretionary programs from the definition. 

While we are continuing to survey OMB branches, a definition that is limited to 
mandatory programs would affect very few programs. The key mandatory means 



tested programs (Food Stamps, SSI, Medicaid, TANF, SSBG) are addressed in 
another section of the Act and some other important mandatory programs (foster 
care, adoption assistance, benefits to almost all veterans, higher education 
assistance) are exempted by the Act. 

ATTACHMENT: LEGAL ISSUES REGARDING DEFINITION 
OF FEDERAL MEANS-TESTED BENEFITS 
IN IMMIGRANTS TITLE OF WELFARE REFORM ACT 

Arguments for the Exclusion of Discretionary Programs 

The Senate signaled its intent to limit the provision to discretionary 
programs by deleting a broad definition that would have included mandatory and 
discretionary programs. 

This interpretation is supported by a colloquy by Senator Chaffee in which he 
indicated that the Byrd Rule exclusion was appropriate because the definition 
extended to discretionary programs and therefore should be excluded from the 
bill because, to the extent that it did, there was no scorable cost effect. 

While the statute includes exemptions for discretionary programs, these 
exemptions predate the Byrd rule action. 

No legal precedents can be found to indicate that the Byrd rule action cannot 
be used to determine Congressional intent. 

Arguments Against the Exclusion of Discretionary Programs 

The plain language of 
means-tested benefits. 
programs be excluded. 

the law suggests a broad reading of the term Federal 
Nothing in the language suggests that discretionary 

The statute lists specific programs exempted from the ban, including 
discretionary programs. This suggests that Congress intended for non-exempted 
discretionary programs to be included in the ban. 

The Conference report states that the conferees intend that the definition 
deleted by the Byrd rule be &presumed to be in place for the purposes of this 
title. 8 There was no objection to the statement during final deliberations on 
the bill in the House and the Senate. 

An exhaustive review of federal statutory, regulatory and judicial contexts 
yielded few uses of the term; however, the citations found suggested a broad 
definition which includes mandatory and discretionary programs. 

The Byrd Rule deletion of the definition occurred under procedural grounds. A 
search of judicial cases failed to identify any precedents where a court 
determined Congressional intent based on application of the Byrd Rule. 

Distribution: 

TO: BENAMI J 
TO: FORTUNA D 
TO: KAGAN E 
TO: WARNATH S 
TO: KAGAN E 
TO: WARNATH S 
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Medicaid 
SSA Title XIX 

Medicare -- Parts A and B 
SSA Title XVIII 

HHS PROGRAMS 

Supplemental Security Income (SSI) 
SSA Title XVI 

Old-Age, Survivors, and Disability Insurance (OASDI) 
SSA Title II 

Community Health service Program 
PHS Act Sec. 330 

Migrant Health Centers 
PHS Act Sec. 329 

Low-Income Home Energy Assistance 
CLIHEAP) 

_-___ .Social Services Block Grant 
PHS Act Title XX 

Family Planning Services 
PHS Act Title X 

Temporary Assistance to Needy Families (TANF, formerly AFDCl 
_--- SSA Title IV-A -

Foster Care and Adoption Assistance 
---------SSA Title IV-S 

. Job Opportunities and Basic Skills Training Program (JOBS) 
SSA Title IV-F 

,Head Start 
42 U.S.C. § 9831 

Developmental Disabilities 
42 U.S.C. § 6000 

Child Support Enforcement 
SSA Title IV-D 

Child Welfare Services 
SSA Title IV-B, subpart 1 

Family ~reservation and Support Services 
SSA Title IV-B, Subpart 2 

.--
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Child Abuse and Neglect 
42 U.S.C. § 5101 

Runaway and Homeless Youth 
42 U.S.C. 5701 ~ ~; 42 U.S.C. 5.714-1 et ~ 42 U.S.C. § 
11821 et ~ 

Abandoned Infants 
42 U.S.C. § 670 note 

Family Violence Prevencion and Services 
42 U.S.C. 10401 

Family Support Center or Gateway Programs 
42 U.S.C. 11481 

Comprehensive Child Development Program 
42 U.S.C. § 9881 

Older Americans Act, Title III 
42 U.S.C. §§ 3021-3030r 

Older Americans Act, Title VII 
42 U.S.C. 3058 

National Health Service Corps Scholarship Program 
42 U.S.C. 254 

National Health Service Corps Loan Repayment Program 
42 U.S.C. 254 

Health Education Assistance Loan Program 
42 U.S.C. 292-292p 

Grants for Scholarships and Student Loans 
42 U.S.C. 292q 

National Research Service Awards 
42 U.S.C. 289l-1(a) (1) (A) 

NIH and National Library of Medicine Traineeships 
42 U.S.C. 216, 241, 282, 283, 242a, 287a, 288a, 289c 

Regular Fellowship Awarded Under PHS Act & Clean Air Act 
42 U.S.C. 241, 2B2, 287a, 28Ba, 289c, 242f, 2899 

2 

.~ 
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Outline of Status of -Federal Means-Tested- Definition 

I. Scope of Definition 

We have closely examined, and remain unconvinced by, the Byrd 
Rule argument proposed by HHS that the definition should be 
limited to mandatory spending programs. 

• Language and structure of statute suggest broad reading 
of definition. 

• Conference Report states corrunittee intended definition to 
apply; no objection to this statement. 

• Byrd Rule 
procedural 
substantive 

deletion of definition 
grounds; insufficient 

congressional intent. 

was based 
basis to 

upon 
read 

• Isolated statements of Senators carry little weight in 
statutory interpretation. 

II. Other Federal Contexts 

We have thoroughly reviewed the use of the term "federal 
means-tested" in other federal statutory, regulatory, and 
judicial contexts. This search yielded surprisingly few 
incidences of this term; it suggests, however, a broad" 
definition that includes both mandatory and discretionary 
benefit programs and that is based upon both income and 
resources. 

• Statutes: Agent Orange Settlement Fund Act (Pub. L. 101-
201) (definition applies to broad universe of federal 
benefits programs); 42 U. S. C. § 1314a (d) (definition 
includesAFDC, food stamps, SSI); 26 U.S.C. § 32(k) 
(definition includes Housing Act of 1937, title V of 
Housing Act of 1949, § 101 of HUD Act of 1965, various 
sections of National Housing Act, and food stamps) 

• Agency Interpretations: HHS and Agriculture proposed 
rules include AFDC, Medicaid, SSI among programs defined 
as "federal means-tested"; rulemaking notices define 
"means-tested" in terms of income and resources. 

• Cases: Passing references to "federal means - tested" 
programs such as SSI, Medicaid, AFDC, veterans benefits, 
food stamps. 

III. Agency Input 

We have contacted affected federal agencies such as HHS, 
Education, HUD, Labor, and Agriculture, for their surveys of which 
programs they believe would be categorized as "federal means-



,. 

tested." At this point, we have received a preliminary survey of 
such programs from some of these agencies, but still await lists 
from others. Once we receive the agencies' interpretations of the 
kinds of programs that would fall under this definition, we can 
look at the programs to determine how the term "means-tested" is 
defined and applied. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 

FROM: 

CC: 

SUBJECT: 

20-Sep-1996 02:02pm 

Elena Kagan 

Diana M. Fortuna 
Domestic Policy Council 

Keith J. Fontenot 

means tested benefits 

I will forward to you a memo from Sara Rosenbaum that 
idea on how to define a Federal means-tested benefit: 
go directly to individuals, but not things that go to 

has another 
things that 

communities. 

Don't know if this is better than any of the competing theories 
out there. 



Memorandum 

Subject 

Definition of "Means-Tested Program" in Other 
Federal Contexts 

To 

Chris 
Randy 

From 

Ursula 

Date 

September 5, 1996 

This memorandum summarizes various uses of the term "means
tested program" -- in other federal statutes, federal regulations 
and agency actions, and court cases -- to provide some context 
for a definition of the term in the welfare reform legislation. 

Statutes 

The most useful statute, for purposes of providing some idea 
of what Congress intends by the phrase "means-tested" in other 
contexts, is a public law, Pub. L. 101-201, which was never 
codified. Pub. L. 101-201, 103 Stat. 1795 (1989), provides for 
the exclusion of payments made from the Agent Orange Settlement 
Fund from countable income and resources under "any Federal or 
federally assisted program." (The caption refers to "federal 
means-tested programs," while the text of § 1(a) of the law 
refers to "Federal or federally assisted program.") The 
legislative history of this public law makes clear that Congress 
intended the exclusion to apply to "all 'means-tested' Federal 
programs: including Medicaid, Supplemental Security Income, 
Child Support, Guaranteed Student Loans, Pell Grants, Food 
stamps, Low-Income Home Energy Assistance, and low-income housing 
assistance programs under the Department of Housing and Urban 
Development." 135 Congo Rec. H8928. (An alternative version of 
this law was passed as-part of the Omnibus Budget Reconciliation 
Act of 1989, Pub. L. 101-239. Section 10405 of OBRA 89 also 
provided for exclusion of Agent Orange settlement payments from 
federal means-tested programs, but rather than referring 
generally to the universe of "federally assisted programs," Pub. 
L. 101-239 listed 13 specific federal programs: SSI, AFDC, 
Medicaid, title XX of the SSA, food stamps, § 17 of the Child 
Nutrition Act of 1966, § 336 of the Older Americans Act, the 
National School Lunch program, low-income housing assistance 
programs, the Low Income Home Energy Assistance program, the 
Energy Conservation in Existing Buildings program, educational 
assistance programs, and state plans under titles I, X, XIV or 
XVI of the SSA. This provision of OBRA 89, like Pub. L. 101-201, 
was never codified.) 



Two other statutes offer minimal guidance with respect to 
the definition of "means-tested," by setting forth examples of 
the types of programs understood to be included under this label. 
42 U.S.C. § 1314a(d) requires the Secretary of HHS to prepare 
annual reports on welfare receipt in the United States. 
Subsection (d)(2) requires this report to "include analysis of 
families and individuals receiving assistance under means-tested 
benefit programs, including the program of aid to families with 
dependent children under part A of title IV of the Social 
Security Act (42 U.S.C. § 601 et seq.), the food stamp program 
under the Food Stamp Act of 1977 (7 U.S.C. § 2011 et seq.), and 
the Supplemental Security Income program under title XVI of the 
Social Security Act (42 U.S.C. § 1381 et seq.), or as general 
assistance under programs administered by State and local 
governments. 

The Earned Income Tax Credit statute, 26 U.S.C. § 32(k), 
includes a provision which ensures that refunds made through the 
EITC program are not treated as income or resources for purposes 
of "certain means-tested programs." The "means-tested programs" 
listed are: (1) the United States Housing Act of 1937, (2) title 
V of the Housing Act of 1949, (3) section 101 of the Housing and 
Urban Development Act of 1965, (4) sections 221(d)(3), 235, and 
236 of the National Housing Act, and (5) the Food Stamp Act of 
1977 • 

Finally, two statutes refer to "means-tested" programs but 
offer no definition or example. See 31 U.S.C. § 3716(c)(3)(B) 
(allowing Secretary of Treasury to exempt from provision allowing 
for collection of federal government claims through 
administrative offset "payments under means-tested programs when 
requested by the head of the respective agency"); 42 U.S.C. 
§ 1758(b)(2)(C)(iii)(II)(cc) (limiting the disclosure of 
information contained in applications for free school lunch 
program to persons "connected with the administration or 
enforcement of a Federal, State, or local means-tested nutrition 
program with eligibility standards comparable to the program 
under this section"). 

Agency Interpretations 

In the few notices of rulemaking and other agency actions 
that make reference to "means-tested programs," the Department of 
Agriculture and HHS consistently use that phrase in a broad 
sense, to include programs such as AFDC, SSI, Food Stamps, and 
Medicaid. See,~, 49 Fed. Reg. 48677, 48678 (1984) 
(Agriculture final rule prohibiting increase in Food Stamp 
benefits to households with decreased incomes from penalties 
imposed under "other means-tested assistance programs such as 
AFDC, Medicaid, SSI, and General Assistance programs"); 47 Fed. 
Reg. 6720 (1982) (HHS call for grant applications to study income 
transfer under means-tested programs, including AFDC, SSI, 
Medicaid, and Low Income Energy Assistance Program); see also 7 



C.F.R. § 250.4l(a) (Agriculture rule defining eligibility of 
charitable and other institutions for food stamp distribution; 
subsection (a) (v) cites Medicaid as example of "means-tested 
program"); 7 C.F.R. § 253.5 (Agriculture rule governing food 
stamp distribution on Indian reservations; sUbsection (a)(2)(vii) 
restricts disclosure of information from applications to persons 
involved in administration of "means-tested assistance programs," 
listing AFDC, Medicaid, SSI, and general assistance programs 
subject to joint processing as examples). 

Other rulemaking notices by Agriculture and HHS define 
"means-tested" in terms of income and resources. For example, in 
its promulgation of a final rule redefining the limit on 
resources under the SSI program, HHS states: "The statutory 
limits on resources (as well as on income) reflect congressional 
intent that the SSI program be means-tested, providing benefits 
only to those who have limited resources (and income) to meet 
their current basic needs." 52 Fed. Reg. 31757, 31758 (1987). 
Similarly, in amending the disability evaluation and 
determination process for SSI claims of children based on 
disability, HHS distinguishes between an entitlement program and 
a means-tested program, using the income and resources 
definition: 

Part B [of the Education of Handicapped Children Act) 
is an entitlement program, whereas title XVI [of the 
Social Security Act) is a means-tested program; while 
all school-age children with qualifying handicapping 
conditions are to be served under part B, only those 
children who meet both the disability and income and 
resource tests under title XVI may become eligible for 
SSI benefits. 

56 Fed. Reg. 5534 (1991). 

In a proposed rule implementing portions of the Mickey 
Leland Memorial Domestic Hunger Relief Act, the Department of 
Agriculture also used the income/resource definition of "means
tested," to ensure that households receiving food stamps under 
state or local general assistance programs were indeed 
"categorically eligible" for food stamps. The legislative 
history of the Leland Act made clear Congress' concern that food 
stamps only be distributed under general assistance programs that 
were indeed needs-based: '" To ensure that a State general 
assistance program is indeed a true means-tested program, USDA is 
required to certify that the program serves a population 
appropriate for categorical eligibility.'" 56 Fed. Reg. 40156, 
40158 (1991) (citing H.R. Rep. No. 101-569, at 430). The 
Department of Agriculture proposed to implement this directive by 
establishing "specific income and resource limits that a GA 
program must include." It proposed two standards: 



1. The program must not serve a population whose gross 
income exceeds 130 percent of the [federal] poverty 
level . 

2. The program must not serve a population whose 
resources, as determined by the program, exceed $2,000 

56 Fed. Reg. at 40158-59. 

Cases 

Courts have used the phrase "means-tested" to refer to a 
variety of federal public benefit programs, including AFDC, SSI, 
Medicaid, Food Stamps, veterans benefits, and General Assistance 
programs. The cases below use the phrase "means-tested" in their 
description of the programs at issue, but do not offer any 
further analysis of what "means-tested" means. Judge 
Easterbrook, in Vaughn v. Sullivan, offers the following 
interesting, but not particularly helpful, definition of means 
tested: 

Means-tested public assistance programs place a tax on 
earnings. Not a direct tax, after the fashion of the 
Internal Revenue Code, but an indirect one. Greater 
earnings yield less assistance. This is what it means 
to say that a program is means-tested, with benefits 
concentrated on persons with lower incomes or wealth. 

83 F.3d at 908. 

Vaughn v. Sullivan, 83 F.3d 907 (7th Cir. 1996) 

Gamboa v. Rubin, 80 F.3d 1338 (9th Cir. 1996) 

Pottgieser y. Kizer, 906 F.2d 1319 (9th Cir. 1990) 

Noble V. Shalala, 870 F. Supp. 304 (D. Colo. 1994) 

Hazard V. Sullivan, 827 F. Supp. 1348 (M.D. 
Tenn. 1993), rev'd, 44 F.3d 399 (6th Cir. 1995) 

Mitson V. Coler, 670 F. Supp. 1568 (S.D. Fla. 1987) 

Program 

SSI, 
Medicaid 

AFDC 

SSI 

AFDC 
Medicaid 

AFDC 
Medicaid 

VA ben. 



Griffin v. Coler, 667 F. 5upp. 1233 (C.D. Ill. 1986) 

In reo Dr. Jenaro Collazo, 527 F. 5upp. 972 
(D. P.R. 1981) 

"such as 
but not 
limited to 
551, AFDC, 
GA" 

AFDC, 551, 
Medicaid, 
Food 
stamps 

\ 
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DEFINUION QF "FEPF;RAL ~ANS-TESTElJ PUELIC B~NEFIT" 

Section 403 of the bill denies future i::migrants "any Federal 
means-tested public benefit n (with specified exceptions) for five 
years after entry. Also, the new deemi~g rules in section 121 
apply to "any Federal means-tested public benefits program" as 
provided in section 403. The legislation, however, does not 
define the term "Federal means-tested p:illlic benefit." An 

earlier draft of the bill contained a definition of the term, but 
that definition was deleted due to the 3yrd Rule. As a result, 
the final legislation contains no clea= guidance regarding which 
programs will be affected by the 5-yea= eligibility ban on future 
immigrants and the new deeming rules. 

We recommend that, for purposes of this legislation, the te~ 
nFederal means-tested public benefit S" be interpreted to 
include only Federal means-tested, ~~atory sp ding programs. 
This interpretation is support.ed by .... :._ s ati ve history. 

The original definition, which was eSE8~tially a catch-all for 
any benefit program funded with fede~al dollars that determined 
eligibility or amount of assistance o~ the basis of income or 
resources, was deleted due to the B~~~ Rule. Congress adopted 
the Byrd Rule, codified as Sect.ion 313 of the Congressional 
Budget Act, 2 U.S.C. § 644, lito add~eEs growing concerns that it 
was being fOrced to consider nonbudge:ary (and potentially 
controversial) matters under the expe~ited reconciliation 
pX'ocedures rather than under its reS"..:~ar procedures." S. Rep_ 
No. 103-297, 103rd Cong., 2nd Sess_ (:$94). It thus protects the 
reconciliation process by allowing ~~~ Senate to strike, by 
raising a point of order, certain "ex'==aneous provisions. II T~e 

Byrd Rule may be waived by a three--:=:"::.hs vote in the Senate .. 

A provision will be considered "ext::-a::eous n if, among other 
criteria, it does not produce a cha-,ge in outlays or revenues or 
it produces changes in outlays or reVe:lues that are merely 
incidental to the nonbudgetary compo~e~ts of the provision. In 
the case of sections 403 and 42~, t~e Senate invoked the Byrd 
Rule on the grounds that the definit.i::l:l of "Federal. means-tested 
public benefit program" would have :b-.::luded non-mandatory 
spending programs, i. e., programs t:hii': would not change outlays 
or revenues. 'rhe Parliamentarian u;;::eld the ayrd Rule objection, 
the definition was deleted, and no at~empt was made to waive the 
Byrd R.ule. 
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Senator Chafee stated on the Senate :loor the significance of 
striking the definition: 

"According to the Parliamenta~~an, that inclusion caused the 
definition to violate Section 313 (b) (1) (D) of the Byrd Rule, 
which prevents reconciliation ~egislation from extending its 
scope to items that provide me:ely incidental deficit 
reduction, that is, discretio~a~ programs . 

. Therefore, when the bill was cc~sidered in conference, I 
understand that there was an i~~entional effort to ensure 
this provision complied with [the) Byrd Rule by omitting the 
definition of that particular term. . 

In other words, then, the te~ 'Federal means-tested public 
benefit.' . does not refe::::- ~.:J discretionary programs. I 
would assume that programs s~c~ as funding for community 
health centers, as well as the ~aternal and child health 
block grant, would not be impc;.c::ed." 

142 Congo Rec. S~,403 (daily ed .. !>,.'-'::t<lst ~, 1996). Therefore, t.o 
be affected by sect.ion 403 (and, by ~eference, section 421) the 
programs must be mandatory spending ?rograms. This is the 
logical conclusion, notwithstandi~s the conference report's 
statement that the broad definition ~f "Federal means-tested 
benefit" that was stricken from t~e ;:,i11 was consistent with 
congressional int.ent. Interpretin= ~hese sections of the bill to 
include discretionary programs wm.:2.:i openly flout the Byrd Rule. J. 

Furthermore, to be affected by sec~~ons 401 and 421, the 
mandatory spending program·s must a15:> be "means-test.ed", i.e., a 
program that is statutorily requi~e~ to establish eligibilit.y or 
amount of assistance based on an ::'-:uii vidual's, household's, or 
eligibility unit's income or reso~rceS. For example, certain 
mandatory spending programs such as Title xx and Family 
Preservation are not affected since chey are not means-tested. 

Congress takes the Byrd Rule seriO~5::. The Comwittee on Rules and 
Administration explained tbat the Byrd ~;~:e •. is vi tal to making reconciliation
work as a tool tor reducing the deficit, ~~~ entirely consistent with the 
general proposition that the Senate shoul~ ~e restrictive in th~ matters it 
considex-s wbile operating und.er expedited. ~rocedur~s." S. Rep. l;o. 103-297, 
l03rd Cong., 2nd Sess. (1994). 
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We have identified the following HF.S programs as means-tested, 
mandatory spending programs affected by section 403: TANF and 
Medicaid. Although Foster Care anc ~doption Assistance is a 
means-tested, mandatory spending p~~;ram, it is explicitly 
exempted under section 403(c) (2) (F). Child Care assistance 
presents a unique issue, in that i~ is funded from both mandatory 
and discretionary parts of the budse~. However, since the funds 
are operationally commingled a~ the state and local level, we 
recommend as a practical matter treating Child Care assistance as 
a discretionary program for purposes of sections 403 and 421. 

Other Option: Define AFederal mea~s-tested benefit" as provided 
in the deleted definition, but specify that both income ~ 
resource eligibility determinations a~e necessary to constitute a 
"means-tested" program. This apprca::~ would include more . 
programs within the 5-year ban and ~£w deeming rules and would 
present administrative difficulties ~n identifying unambiguously 
which programs conformed to such a c£finition. 

Other PossjbleAdmjnistratjye Act;~~s 

The following ideas may warrant fu~~~er eXploration and 
development: 

• Ensure that disabled immigran~s currently receiving ssr 
and/or Medicaid who are qualified to naturalize (i. e., with 
3 or 5 years residence, no crimi::J.al convictions, etc.) and 
who submit a bona fide, non-frivolous application for 
naturalization (as determined by INS), are considered 
naturalized citizens ~olely fer ~urposes of benefit 
eligibility (SSl, Food Stamps, ~~DC, Medicaid, Title XX). 
This status shall be in effect ~~til citizenship or until 
the application is rejected by ~NS. This option may be 
possible within the regulatory a~thority of INS to implement 
section 312(b) of the INA (whic~ essentially waives the 
English and civics reguiremen~ for people who are too 
disabled to comply) . 

• Ensure that applicants are t~ea:ed fairly under new rules 
that. may require information tha~ is simply unavailable. 
For example, the exemption from ~he eligibility bans for 
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immigrants who have 40 quarte~s of coverage for social 
security may be difficult -- if not impossible -- for some 
elderly immigrants to establis::. It is not likely that such 
immigrants have maintained sue:: information, and the 
Government may also not have s~~h information available in a 
timely manner. In Buch cases, an immigrant should be 
allowed to present a prima facie case for eligibility, with 
the burden of proof placed on the Government to 
affirmatively establish ineligibility. 

• Increase the administrative sup?ort for the naturalization 
process by: (1) making available to INS additional 
personnel to help process natu~alization applications and to 
administer naturalization exar.:s (e. g., redeploy DoEd. or lUIS 
personnel); and (2) increasing ~he number of Judges and 
ceremonies available for sweari~g-in of new citizens. This 
action may require appropriatic~s or reprogramming of funds 
in order to reach the goal of £ ~onths between application 
and naturalization. 

• Launch a proactive community-based campaign to educate legal 
immigrants about the new welfa::-aeligibility laws, and 
naturalization requirements and ~pportunities. 

• ClarifY that the requirement fo:::- st.ates, SSA, and housing 
agencies to report quarterly to INS those immigrants they 
knew are unlawful only applies ~3 those cases where the 
state can affirmatively establis~ the unlawful immigration 
status of an individual. 
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DEPARTMENT OF JUSTICE 

ImmIgratIon and Naturallretlon 
Servk.e 

8 CFR Patt 245A 
[lN8 Mo. 1038-89] 

RIN t115-AA55 

Temporary DI$quallflcatlon of Cllrtaln 
Newly legalized Aliens From 
ReceIvIng Benefits From Federal 
Programs of Fllluncla' AII'sl.nce 
AGENCY: Imm1llratlon lind N:lturnlizatil'l\ 
Service. DOpllrtmelit of Justice. 
ACTION: Flnnl rul('. . 

8UM"'ARY: This flnul rule Implements 
soctlon 245A(h) of the Immigration Bnd 
NationalilY Act ("Act"). aB amcnded by 
section 201 of tho Immigration Roform 
ond Conlrol Acl of 191)6. Pub. L. 99-003 
("IRCA"). Socllon Z46A(h) provldos that, 
with certllin excopllons. Dliens gf(ln ted 
lowfullomporory !'Csldent Btalll& 
pursuant to 245A(a) ("lngolizution") ate 
not eligible for a poriod of five yenl'9 
alter such grnnt to receive bennflts from 
progromB of fimlnclnl asslstonce 
furnislled undor Federal law on the 
baais of fimlncial need. Tho Aitorney 
Generolla roqulred by aeetlon 
245A(hll1)(A)[I) of tho Act. to identify 
such programs aftor consultation wilh 
olher nppropriate heads of Ihe varin\!" 
departments and allencies oC . 
government. The intended effect is to 
Inssen the Impact of 1~IlQ\lznllon on 
benent progl'nm~. 
EfFECTIVE DATE: July 12, 1989. Tho 
compliance (h\le of tho rule will be 
determined by eNuh of Iho administering 

. Feclp.rol agencies for Its ptograms. but In 
no even: later than Octobor 1. 1909. 
FOR FURnlER tNFORMATlDN CONTACT: 
PAul W. Vlrtuo. Deputy General 
Counnol.lmmigration (fnd Naturalization 

. Snrvlce. RDom 7048. 425 J Strcr.t. NW .• 
Washington. DC 20:;30. (202) 833-3195. 
SUPPLEMENTARY INFOAMATlDN: ' 

Section 245A[a) of the Immigration 
and Natlonalily Act as amended by Pub. 
L. 9lHlO3. 100 Stal. 3359. provldll8 for the 
logollzation of slat us of certain 
Individuals who hllve boon roaldlng 
illegally In Ihe United Statc8 ~Ince 
befDre Janullry 1. 1082. Section 245,\[h) 
of the Act provides thRt. with Cl)rtoln 
O)(CoptionB. aliens legalized under 
settlon 24M will be Ineligible for five 
years ror "any program of Ononclol 
88slslonce rurnlshed under Pederlillaw 
(whether through grant, lonn. guarantee. 
or otherwlslI) on tho baBls of finAncial 
need. os 8uch programs ore Identified by 
the Attorney General In consultation 
with other oppropritlle honds of the 

vllrlous deportments Dnd ogoncles Dr· 
Govol'llmont (but In tiny cvenllncludlng 
thl) program of aid to fAmilies with 
dependent chlldron.l,lIIder part A of Tltlo 
IV or Ihe Social Socurlty Acl)." SocHon 
245A(h)(2) of the Act provldeB that 8uch 
temporary Inellglblllly docs nOlapply 
(A) to a Cuban or lIalllon entrant [118 
deflnetlln pllroliraoh 11.} or (2)(A) of 
acctlon StOIc) or Pub. L. 90-422. 04 8tat. 
1799. 8sIn effect on April 1. 1989). or (B) 
In the case of IIsplslonce (other Ihon aid 
to fumlllcs with dependent chlldron) 
which I, rurnlshed to lin a lien who Is an 
ngad. blind. or dl.BPbled Indivillunl (os 
defined In sectlDn 1614(n){1) of the 
Social Security Acl. Pub. L. 740-271. 49 
Stol. 820). The nve-yuor period of . 
eligibility begins on the date on alien 18 
[lronled lawful temporary resldont slatus 
under section 24SA[a) of the Act. 

Section 245A(h) of thll Act also 
providos that. subject to the same 
exceptions. allcns legali:l:ed undor 
soetlon 245A of tho /\ot will be 
temporarily Ineligible for medical 
ossistance undor a Slate plan approved 
under Title XIX oC the Social Security 
Act [Medleold). Pub. 1.. 70J-271. 49 Stat. 
620 (except certain omergency seMllco~ 
ond services to pregnant women or 
aliens who are under 111 Yl)ors of RgO) 
nnd Cor b~nenls flnDnced by the Food 
Stamp Acl of 1977. DB omended by Pub. 
L. 95-400. 92 Stat. 856 (which Includes. 
but is not limited to. section 19 thcreln. 
the Puerto Rico Dlock Grant). 

It ISlllso n(lted thot a dlITeronl 
provision. section zlOlf) of the Act, 
provides that. wllh certaIn exceptlon9. 
aliens granted lowrul tempornry resident 
status under Metlon 210 of the Act 
(Lawful Residence for Certain Special 
Agricultllrlll Workers) ore temporartly 
Ineligible for Did under a Stllte pion 
approved under part A of Title IV oC the 
Social Security Act (aid to families with 
dependent children). Pub. L. 74-271. 49 
Stal. 020. or for Medicaid. 11 IB further 
.noted thpt section 210A(d)(fI) of tho Act 
provlde81n effect that 8n allen grllntcd 
lawful tomporary resident 8tal1l8 undor 
8ctllon 210A of tho Act (Determinations 
of Agrlcullurlll LIIbor Shortages and 
Admission Df Additional Sreciol 
Agricultural Workers) shall b., .ubJDct to 
the sam., Inollglblllty rules R8 aliens 
legalized under section 245A of the Act 
except thpt the provision In secUon 
245A(h) relutlng to 88819tanco under the 
Food StarnI' Aet of 1977. Pub. L. 95-400. 
92 Stat. 856. sholl not apply. end 
Anlstonce furnished undor the Legal 
Service. Corporation Act.Pllb. t.. 88-
462.78 Stat. 608. or Title V of the 
Housing Act of 'S49. 63 Stat. 413. 8hllll 
not bo constnled 10 be flnonclDI , 
Rsslstonce for which such oddltlonal 

spoelpl agricultural workers are 
temporllrlly Ineligible. 

No such temporory Ineligibility Is In 
errect for: (1) aliena sronted the slotus of 
lin 011 en lowfully admitted tor 
permnnent residence pursuant 10 setllon 
249 of the Act (Record of Admission for 
Permanent Residence In tho Case of 
Certain AlienI who Entered the United 
States Prior to July 1.1924 or 'anuary 1. 
1972): (2) a Cuban and HalUan 8ntrant 
(os defined In poragraph (1) or (2J(A) of 
section 501(e) of Pub. L. 96-422. aaln 
effect 'on Aprllt. 1983): or (3) assl8tonce 
(other thftn aid to families with· . 
del'enc\ont children) which Is furnished 
to an alien who II aged. blind. or . 
dlSDbled (as denned In IMllon 1814(a)(l) 
of the SOCial Seculity Act}. 

In addition; Slale and \ocal 
governments may, et tholr discretion. 
provide that aliens legalized under 
section 245A ur ZlOA of the Act are 
Ineligible for certain other programa. 
Soctiun 245A(h)(I)(B) of the Act 811litoa 
that R Stahl or polltlcellubdlvislon 
theroln may. to the extent consistent 
with sections M5A(h) (IliA). (2). pnd (3) 
of the Act. provide that such logollzed 
Aliens (Iff) Ineligible for a porIod of five 
years. fDr the progrems of finanCial 
oSBistBnce or for certain medical 
assislance which are furnished under 
the IlIw (If that State or political 
subdivIsion therein. 

Criteria Used 1'1'1 Jdentify PrOgrams 
The Deparlmont of JusHee. after 

consulting with representatives of 
various IIppropriote depnrtment& and 
~8encles of the Fedoral Governmont hos 
developed a lI~t of programs of financlhl 
aSSistance fumiahod under Pellerallow 
on thtl bARls of financial nood for which 
newly legolized aliens oro Ineligible for 
e period of nve yoors. 

'!'he criteria used by the Department 
of )urUce to Idontlfy programs ur 
finoncialasslSlllnco furnished undor 
Pederallaw are 88 follows: 

1. Federal rmanclalasslstnnce Is 
furnished for the benefit of Individullis 
In nnanelal need. 

(A) Flnonc:iolasaislance In tho form of 
gronts. woges.loanp, loan guarantees. or 
otherwlso. Is furnlshod by the Federal 
Covernment directly, or Indirectly 
thro\lSh 8 State or local government or a 
private entity. to eligible Individuals or 
to private suppllC1'9 ot goods or servlcl!s 
to sucb Individuals. or Is Curnlshod to a 
Stote or local government that provides 
to such Individuals goods or servlecs of 
a kind that Is offered by private 
811ppllers. 

ta) Benefits under tho progrllm ate 
torgQted to Indivlduale In Ononclal need. 
Bllhor (I) In order to be ellglblo. 
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Indlvldualp must estnbllsh that their 
Income Of wealth la below 80mo 
maximum level. or. with respect to 
cortnln loon or lonn guarantee progrllmS. 
Ihnt they are unnble to oblaln nnnncing 
from /lltornntlvo sources, or al prevnlling 
Intorost rates. Of al rates Ihat would 
permit the achlevl'mont of progr8m 
goals, or (II) distribution of APslptnnce is 
directed, [loogrnphlenlly or olherwlpo, In 
a woy Ihnlla inlendod 10 prImarily 
benefit persons In financIal need, aB 
eVidenced by references to puch Intent 
In tho nuthorizlng legl,llIlIon. 

2. The financtal Assistance is not 
furnished under a Federal dlsnster reliuf 
progrllm. 

3. Eligibility dooa not requite United 
States citizenship. ' 

4. Assistance under the progrnm Is not 
expressly procluded from being 
construed ap.nnenclal asalstance by 
section z45A{h){4) of tho Act. This 
paragraph provides that asslstpneo 
fumlshod under the following provisions 
of low shall not be construed to bn such 
financial 8ssl8lance: 

, (A) The National SchoDI Lunch J\cl, 60 
Slpl.230. , 

(D) The Child Nutrition A'cl Df 1900. 
Pub. L. 89-642, 88 Stat. 885, 

Ie) The Vocational Education J\ct of 
1063, Pub. L. 8&-210, '17 StDt. 403. 

(D) Chapter" oC tho l>ducotlon 
Consolldotlon and Improvemenl Acl of 
1981. Pub,L, 97-35. 95 SIal, 958, 

(R) Tho Hcadslnrl-Follow Through 
Act, l'ub. L. 88-452, 78 Sta'. 508. 

(F) The Job Trolnlng Parlnershlp Act, 
Pub. L, 91-300, 98 Slat, 1322. 

(0) Tille IV of tt:e Higher Education 
Aol of 1965, Pub, L. 89-329, 19 Stal. 1219, 

{HIThe Public Health Servko Act, 31 
Stat. 309, 

(I) Titles V, XVI, nnd XX, and parIs B. 
D, and E of Tltlo IV. oflhe SocIal 
Security Act, 49 Stal, 820 (and Titles I. X. 
XlV, and XVI of auch Act OS In errect 
wlthDut regard to Ihe amendment made 
by aer.tlon 301 of the Social $ccurity 
Amendments or 1972). 

Some of the programs that are Iiellld 
. In 124511.5(0) of this final rule provide 
for Fodorol finanCial assistance to 
intermodlate Siale or locol[lovemment 
agoncles Dr privalo entitieq.11\ aeveral 
programs of this kind, the Intormadlo te 
government agency or prlvato onUty 
'U808 the funds for mony different 
programs of 119 own, Only some of the8e 
private or Stote or local government 
programs provide benefUs for which 
aliena legalized undor soction 245J\ or 
210A 01 the Act lite, with certilln 
exeepllona. temporarily Ina\lglble, 
spoclfically Ihose programs having both 
of the following charectorlstlca: (J\J 'J'hll 
distribution of financial osslstance 
c;liroclly or Indlreclly (through . 

dl 

Intormodlnto Jlubllc 01 prlvatll ()ntttle8) 
to ellglblo Individuals or to private 

, suppliers ot goods or sorvlr.eslo auch, 
, Indivlduols. or tho dlBtrlbution 10 such 
Individuals of gooda or servlc08 of II 
kind thalia offered by private suppller8, 
and (8) targeting to Individuals In 
financial need. 
AnalysIs of Commenls 

A Proposed Rulo waB p\lbli~hed on 
Auguat24, 11187 (62 PR 31704-31188) 
adding 8 CPR 24Ga.4, which 8eta forth 0 

propDsed list of prosrams of FAderol 
finnnclal8Sslstance Identified by tho 
Attomey Conorol. Inlerested persons 
were glvnn the opportunity to submit 
written comments on Iho Proposod Rulo 
on or berore September Z3, 1987. Forty. 
six commonts were received within IhAt 
perIod, . 

Most of Ihe commenlers stotl)d their 
belief tho tthe 1i9tll\ Iho Propoaed Rulo 
was overbroRd In that It Included 
,programs thnt were not f"rnlshed "on 
the bosls of I'Inonclal need" or wore not 
pr08l'9ms of "flnancIIl18.slstnnce 
fumished under Foderal IlIw," Other 
Issu08 ralsod by tbe comments reloted to 
the application of the IneligIbility 
proviSions to famtlies where not all 
members arc newly legalized aliens (Ihn 
"family IS8I1eOO

), and whelher 10 
. "grandfather In" nowly legolized aliens 
who lire currently receiving benefits 
undor a program on tlto Ineligible list. 
'these concerns will bo nddressed In 
tum. 

A. Flnanclsl Asslslimco Furnished on 
tho Basl8 of FlnDllchtl Noed 

Mllny commonters obJeclod 10 a 
portion of the criterion Included in the 
Proposed Rule for uso In netermlnlng 
whether Federal assistance progroms 
InvDlve ','nnancial asSistance furnished 
• • • on the basis of nl1ancinl need," In 
pnrtlcular such commenters disogfOod 
that programs ,hould be Includod It 
benefits underl'the program are "targntod 
to Indlvlduols In finenclal noed"In the 
sen80 that "distribution of aB9islance 18 
directed, geographically or otherwise. In 
a WilY thotls Inlend~d to primarily 
benent persons in flnnnciol need, DS 
evldonced by referonccs to such Intont 
In the e,.tltorlzlng legislation," ,. 

These commentera bclleva thot onl)' 
progrllms applying an Individual means 
lost should be covcred. They bellove 
that section 245A(h) does not _ 
contemplalo dlsquallrtcatlon of persons 
trom programs of Federal financial 
assistance aimed At the development or 
rehabilitallon of property In low·lncome 
neighborhoods. The program. at lapuo 
Include tho Urbon Development Action 
Gronle, Oporatlng A881~loncD for . 
Tr(>\Ibled Mullllnmlly Housing ProlectR 

{flexible SubsidY Progrom], and Renlal 
Hou81ng Rehabilitation IIdmlnlatered by 
HOD, 

The Departmont of Justlco remains of 
Ihe opinion Ihnt these progrllma aro 
opproprlatoty Ihlled. Tho statutory 
Innguose directs Ihe Attomoy Oeneral to 
designate progroma of financIal 
asslstnnce furnished on the basis of 
finonclol need. Each of Ihe three 
programs IItl8sue requires the applicant 
(State or localgovemmcmt, or prop~rty 
owner) to shDw lhot the Federal funds 
will be uBed to bonent economically 
depressed orea&. To tho extent such' 
funds are used to provide housIng 10 
low·lncome lridlvlduals, thoy constituta 
Foderal flnanclol asslstaneo furnished 
on the boals of flnoncial neod. Nothing 
in the statutory lan8\\ago or the ' 
legislative history 8UB88stllthnl only 
programa using an Individual meons test 
can bo programs of financial asslstonce 
furnished on the bosis of financial need 
must u8e, 

Our review of thlllegislnllVo hlBtOry of 
thlB section Indicate. that Congre8s 
intended to minimize two potenllal 
od",efse Impoct8 of legaU:zolion: (a) Tho 
flMnclal burden or nowly legalized 
aliens on U.S. taxpayers, nnd {b)lhe 
reduction of benefits to dlsadvontoged 
citizen& and lawful permanent residents 
(ooLPRs") under Federally funded 
programs bocouse of the porticipallon of 
newly legallzod aliens, 

The effect of making Icgalized aliens 
eligible to receive benefitR under An 
entitlement program, I.c .. an assistanco 
prollrftn:l not sUDject to II fixed annulil 
spending limit. would bo higher program 
cosl and hence a hepvler burden on the 
taxpayers ot this country (unless the 
fundIng tor one or more other progroms, 
Which might well be more In the 
nnUonal interest, were reduced or 
elimin8Ied). With' respect 10 a nOn· 
entitlemont pr08l'8m, the effetl of 
making leg9111r:od aliens eligible would 
depend on whether tho program's 
onnualspendlng limit la reoched. If not. 
then the effnct would be the Bame. If, 
howover, there 19 oxcess demand for the 
bellefits of a non·entltlement programllf. 
thot IB, the progrom's annual spending 
limit would be exceeded phould all 
persons mooting the minimum eligibility 
requirements receive tho benefits ror 

, which they would be eligible If such 
ppending limit were not In effect, then 
pprmitiinglegllllzed aliens to receive 
benerlts would force American 
taxpayers and their oioeled 
representatlvo, to choose onD or a 

, comblnot\on of throe possiblllUns: (a) 
Letllng somo citizens and LPRs be 
deprived of the bonel'lts of the program, 
or Increasing Iho annual c(lRI of the 
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progrllm through (b) Incnmelng the 
burdon on tnxpayets, or (c) roduelng or 
ellmlna ling one or morn othnr. p08slbly 
more benc!lcfnl, Fedoral programs. 

It Ie true thn t 8 cortoln potllon of 
funds for Orbnn Oevolopment AcUon 
cronts ts expended ror projects which 
benel'it the public atlergo. e.g •• !lowers, 
rouds, sldewnlkP. porkB. However, a 
~Ignlflcont percentage of Ihc runds Is 
directed 10wArd providing housing for 
low 0011 mo(lorato Income persons. II Is 
Ihls portion or the Qs~IBtnnce which i8 
Intonded to be covered by the rule •. 
Accordingly. in the final nile tho UrbnD 
Dovelopment Action Gront Program is 
morked with ail asterisk (') to clorify Ihe 
extobl to which financial AMlstonco 
provldod undor thot program is covnrod 
by thc rule. • 

n, Pff)grom of financ:ialllssistall(;(I 
filrnisJlt.'d Under Fedetol /.rrw 

A mnjority or the comments were . 
dlwcled ot the Proposed Rule's . 
Interpretution of the stotulory ternl 
"program of flnanclnlossistBnoe 
furnished under Fcdcrlll·law." The most 
f!'equent pbjecUon raised conr:omcd Ihe 
Inclusion of the Legal Servlcc~ 
Corporation on the in~ligible JIst 
b~r.au8e, these commenlCJ'8 bollevo, 
Icsnl odvice Bnd 8ssistance rcecivcd 
from the Legal Services Corporation 
cannot rellsonably be Cl1l5slfled ns 
"flnnnr.lal ossistnnce furnished lander 
I'cdcrAllow." Many of these samO 
commcnlors also pllinted outlhnt, by it~ 
own enabling lellislution, the Ll!gal 
Services Corporation is "ot nn ngr.ney or 
il'l~lrumr.nlnllly of the \-'cdernl 
Govcrnrnnnt, as Ihey bp,\lovo Ihe statute 
requites. Finolly, mnny commentors 
slated their belief thtlt to m8ke newly 
1!~!lIlIi7.ed oliens ineligible for servlc(l$ 
provided by the LeIlOI. Services 
Corl'orati(JD would be 10 effectively 
dr.ny access !o the courts fot many low 
IMome newly legnlized IIliens, 

'rho \Jepartment of Justice believes 
Ihul Ills irrelevnnt thotler,1I1 services 
nrc not flnnnclol assistnncri. The stbtute 
provl1lflA th:!t Ingalized aliens ore nol . 
eliglblo for cortain kinds of programs. 
nom ely, tho." involvinS "f)nnnclnl 
nssist~ncp. fllrnlsl,,!!1 on tim bosis of 
Federolluw ••• on Ihl'! hasls 01 
finonclal need." Legnl sl!rv\CM provldr.d 
to intlividunlA by the Legal Services 
Corporntion do cOMUIIII!) IU!Dellts Irom 
such 8 program, Indr.r.d, the languoge of 
8ectlon 2101\1d)(II) of the Act specificnlly 
provides thol the provisions of aectlon 
M5A(h), making newly legnll:zod ollens 
Ineligible lor finlillciol 088181nnl;0 
furnished u",!llr Pcderollnw. opply to (In 
Dllnn legall1.od \Imlcr scroll()n 2101\-

" 
In tho Inmo monon, althav apply 10 an 

allen sranted lawful temporary residence 
under aectlon 345A; 'lICepllhDt, for pU!pOIGl 
of tbl, PII'tI(l1'ftpb. ",I.I~nt8 fnmlahOd under 
Ihe Lngol8ervlcel Corporation Act (f2 U.S.C, 
2000 fit ~.) ar under Utle V of the J IOlUing 
Act of 1949 (42 U.S.C. 1471 ot .eq.) ,"011 nol 
be con,trued to bo Rnenalolllnlal,nca 
dr.mlbed In •• cUon 345A(hll,)(I\)II). 

Applying stondard rule, of statutory 
conslructlon, this language Impllo8 tho 
ConJll'oss believnd IhDt al9lstance 
furnished by the Legal Servicol' 
Corporntlon Is D benefit of a "program of 
fillonclol assistance fumlshnd under 
Federollaw" within tho meanIng of 
saction Z45A(h); Otlterwise this 
language would be mere surplusRgo. 
There Is no reuon to believe thllt auch 
benents were regarded dirrerently frcin . 
benefits undor tho housing progrCllns . 
thnt this pame section al80 excoptl from 
Ihp.lneliglbillty rule nnd Umtlhe 
legislative hi~tory elnorly shows wore 
undentood by the Congres~ to hl) 
covered by sec\l(ln 245A(h). 

Neither Ie tho Doportment of Justite 
per~unded by the objection Ihol the 
I,ellol Services Corporation 18 not 
technically on agency or Instrumentality 
of the Federol Government. Many of tho 
recipients of Federal monl~9 nrc State 
nod local government agcnclr.s. qUBsl
covernmentol. charitoblc or private 
enlities which usc slleh funds to finonce 
benefits 10 inlli\'lduols In nnoncial neod, 
II is the Deportment's view thnt the 
(lcns of the inquiry as to whether a 
benefit comes from a "program of 
finnnciulassistunoc f\lfIIl~hed under 
.'cdcrHllaw· •• on Ihe bosls or 
flnnncial neeLl" should nul be eilhor (u) 
Iha public or private legnl slI""~ (,I Ihe 
entity thllt distributes the benefit to the 
ulttmate recipient. or (b) the furm the 
benefit tD Ihe ultimale recipient takes. 
whether a cHsh grant (or loan, lonn 
guarantee, elc.) or Ilood~ or servIces, but 
rulher thHt the benefit I. financed with 
Federal fllnds. Ihat are largeted ID those 
In finanr.lal need. 

The Dll!lutUncnt al$o notcs thut 
uhhollgh Legal Scrvlr.e~ Crrporotiun is a 
privllte organiy.Ation, Ills (:~scribed os a 
"lIlillSi-offlc!a) ngency" In The United 
StlOtns Covernment Manual. the "offiC:i:11 
handbook Df the Federal Guvernm<!nt" 
(M(llho prefoeo or Buch mnnuRI, at iii), 
Jluhliut.nil by the Office of the Feder«l 
R"si.lp.r. It iB gO described because II is 
required by stntulC) to publish In the 
Fedorol Register ccrltlin infotmolion 
about itll progrOl1l8 and ocllvities. . 

The comlllent thaI Inclusion of Legol 
Servlccp C(lrporollon on the liBt of 
programs will effecllvely deny BCCIlSS to 
the courts by newly legalized 011 ens is 
unround"d. Pro bono ond IDw cost 
programs, not pupported h)' l'edr.rnl 

fonds undor the Legal SIlrvleoa 
Corporollon, aro ol/fillable through I"....al 
bar ofBoclationa nel\onwldo, 
Furlhermore, allhough newly legalized 
aliens would undoufitedly benofit If they 
were eligible lor 8uch program during 
the ineligibility pCrIDd. the SDml! I. true 
with resp&Ct 10 Ihll other prosraml from 
which CODgre89 believed II nllCeesnry to 
exclude them leblporerlly. rlnally,· 
rcgofllieps of tho policy laauel Involved. 

. Ihe Department does not bave the 
discretion to exempt legalized IIlIenl 
rrom section 245A(h) with respect to any 
prollrolll covered by the statutory 
10ngUage unleBs 1111 explicit exception III 
provided.· . 

Anolher Iroqll!)nt oblentilln 10 the 
Propo.ed Rule'8 appllClltlDn or 
"financial B8slstonce·fumlshod undet 
Federallnw" wallhe Inclusion on the 
"ropo.cd list 01 employment lind lob 
training programs administered by the 
Department of Lobor (Senior Community 
Servlco En\ployment Program) ond the 
OIflce of l'orsonnel Manllgement 
Fodorol Employment for nisadvan I~g!ld 
Youth-Part·llme (Stay-In-Scltool) and 
SUPlmor (Summer Aides) programs, The 
lasllu raised was whether woge8 pold ror 
gervicci rendered could legitimately bl! 
considered "finanelnl olslstance 
rurniNl,cd under "'cdorollaw" Since 
conshlcrAl\on WOK exchanllcd ror 
pa),mllnl, Ills tho position or tho 
DnJlottment or Justlco thot the 
employment opportunities arc made 
Dvallable through Federal runds lind lOrn 
Wind on the basl8 or rmonciol need, The 
inclusion of Iheso progroms on Ihe \lsI Is 
conalstont with the CODgte8alon&t Intenl 
or preventing Iho displacement of 
clllznns ond lawful permonont residenta 
from Federal progroms by newly 
1t'lla\lzl)d ollens. 

In tldclltlon. the Depllrtment of r",orgy 
bas polntp.d out thot one of the programs 
inoillclcd on the propuaed list. tho 
Minority Honon Vocallonal Training . 
J'rogrom, is limited to.Unlted Stlltes 
citizens. Accordingly, tho progrom hilS 
hlllln removed rrom tho list. 

c, Tho F(lmily Issue 

Another frequently expressed cOl1cem 
\y1l~ how to odministcr the Ineligibility 
provisions of th Proposed Rule to 
prevent tbe rccnipt or osslstonce by 
newly legolized allen9 without IIpplying 
Ihe Ineligibility to other memhp.ra of the 
8ume rlOrnlly who moy not be ineligihle: 
that Is, fnmily nfembers who ere U.s. 
citizens or lawful permanent fCsident 
Clliens. This sltuDtlon is mODI likely to 
orlse in thD cllse of 118&18100co which 
benefits, and Is bosed upon. the Income 
of nil mombcrs or a hou8ehold (e.s .. ruol 
89sistnDCc paymenl9 under the Low-

I. " ' " " e " , ' " .. , '., •• 
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Incomo Home Energy Aes\plonco 
progrllm Ildmlnlltorod by Ihe 
Deparlment of Jioollh end Humull 
Services). 

The Dep8rtmont of JU8t1ce 
undoretnnd. Ihe concems rplpod by 
Ihepo com menta. However, Congreaa did 
nol slatutorlly exempt those newly 
lego lI.:od ollena who are mombers of 
"mixed" familiol ftom Ihe Ino\lglblllty 
provisions of Gocllon Z4SA(h). Nor did It 
81"e Iho DcpllrlmenlllllY Duthorlly 10 dD 
PI! by regula lion. It 8hould alno be nOled 
Ihut Ihe Attorney General's statutory 
obligation undor soctlon Z451\{bl(tl(A)(i) 
18 only 10 "Identify" the progrpma of 
Federal Onnncial M81slance from which 
newly logllllzed alien. ore Ineligible to 
recehle bonoOts. 'the rrollroml RfO 
nctuolly administered by vorioul olhClr 
Fedcr&l agencies, which muG! comply 
nol only with Ihls 8tatule and regulolion, 
bllt with Ihe progroms' authorizing 
slatutes. nnd tho ogencies' own 
regulations and responsibility to 
admlnlstor programs efficiently. . 
Conscquently, tho Department Bussests 
Ihat these concerns be oxpro8sed to the 
appropripto admlnlstor\ng agency. 

D. Grondfal.~(Jrlllg Benof/Is 
'The Departmont hOI no IUllhorlly 10 

"g""ndFolhcr in" newly legRli7.ed ollens 
who are correntl)' receiving bllncnt' 
undor 0 progt«mllsted In Ihln rule. 
AlthouSh Ills possihle that effidenl 
ndmlnlplrolion of certain pro/lrams moy 
relluire II limited amounl or . 
"grlllldrnihering," Ihla would be p 
decision for the agency administering 
Ruch progroms. 

. 'The HouBlnll Act of 1987 

fc.llowin8 publlcnli~n of Ihe Proposed 
Rule ond prior to publication of this 
Final Ruin, Congress IImended section 
214 of the Hotlsing and COJ"mlmily 
Development Act of 1980.10 providl': 

Sec. Z14[1l] Nolwlth8landlns any alhor 
provlelon Dr law. the Sccrcl.l"Y oIIIOI.~lnR 
Rnd Urban DevetoJlmanl m"y lIot maku 
!lnoncl.1 Clsiistance BvaUuble for Ih. b~nent 
of any allen unless 'hal .lion Is 8 ror.idenl of 
Ihe Unlt~d !llatul ond Is 

• • 
(0) an sllen lawfully ftdmill"'~ fur 

t"'mporftt)· Or pennan.nt fCpiden"" under 
section Z45A of the InlmlArntlon Rnd 
NollonBlIl)I ACI. . 

[h) For "urp(l~e. or this .eollnn Ihe term 
llfinpn(,:il:l.l 4BsiitAnceu menns nnHnci~l 
"Ulll~nr.e mode rivallahln pUfluanllo Ihe 
Uniled Sift Ie. HousIng Act or 1937. aeolion 
;!3S Of zaG of the NuUon.1 Hou&ing Act. or 
,eo lion 101 of thalloullng nnd Urbfln 
nevelopnlent Acl of 1!165. 

Housing And Communlly Dc\'cll)llPlIln" 
Act or 1U87. Pub. L~ 1110-242 peclion 104 
(1!J68) (r.odlCied na amonded HI 42 U.S.C. 
14308). Tho programs referred to in 

BecltOn 214{b} and admlnlslefed by Ihll 
Scllrotnry of HaUling and Urbon 
Pevelopmonl have been ellmtnaled From 
the IIsllncluded In I Z450.5[C} of thlG 
Final Rule. 

Pub. L. 1()1)-242 81so IImonded Tille V 
of the lIousln, Act of 1949 (Farm 
HOURlng). 42 U.S.C. 1471-14900. to 
provide pllgibillly ror IllwFullemporary 
rosldents for carlaln I'rogrom8 . 
"dminlstered by the Secrelary of 
Agricillture. Section 302 proVldo •• In 
perllnent port, as foUowa: 

(a) ReslcJP.\l1 Allanl.-Sectlon 501 ortha 
f!ouBlng Acl of 19491. amended by addlOll ut 
Iho and Ihe Following now lub.ectlon: 

[hUll The S,cretaty moy not ","Itlcilit. 
avallabllllY of ... I.lhnce 'lndar Ihi' title rO" 
any allah lor whom Ollistance hlay not b. 
Je.lrlclad by Ihe Secrelory of Ilou.l", snd 
Urban J)ovnlopmenl undar lecllon 214 of Ihe 
Hou$lng ond Community Development Ael of 
11180. 

'l'he Tillo V progrllme which were 
Included In the 119\ In the Pr0poged Rule 
have belln climinnlcd From tho Flnnl 
Rulli. . 

In accordllnce wllh 5 U.S.C. 005(h). Ihe 
Commissioner ccrliOcs Ihalthls rule it 
p~omulllllted will not have 0 slgniflcnnl 
ar.onomlc hnpoct on II e\lbstenlilll 
numbor of small enlllle8. 

This is nC)\ 0 "mRjor rulc" within tlte 
meRnlng of section l(bl of Executive 
Order 12Z91, nor doos this rule have 
federalism Implicatione warruntlng Ihe 
preparation of II Fedornl Assessment in 
nccordance wllh E.O. 12012-

List of Subjects In 8 eFR Part 245a 

A\lc.lIIs. Tcmporllry resident sintul and 
permonenl residr.nt slatus. 

Accordingly. Chopler 1 or Tllio 8. Code 
of FelletAI Rellulnli(JlI9. Is omended DS . 
follow9: 

PART 24Sa-[AMENDED) . 

1. Tho oul1l0rily ror Port 24;'a 
continu(!~ 10 rend R8 follows: 

Aulhority: Pub. I. 99-ro3. 100 S181. ~~§g; II 
U.s.C.l101 nule. 

2. I'arl 2450 Is nmended by ndding Iho 
rollowlng 8~cllon: . 

§ 245a.6 TempOtary dlRquallflcsl\on of 
certain ntwly IegallJed allen. from 
l"CIeelvlng benefit. from programs of 
llnanclal .... ,.tanee lumlllhed under federal 
law. 

(I') I!xcepl us llrovidcd in § 245a.5(b). 
any olien who hDS oblalned the stotoe of 
nn Rllen IlIwfully admttted for lemporory 
residence pursuRnt 10 seclion 245A of 
Ihe Act (Adjuslment of Stolus of Cp.rtDln 
Rnltonll Defore Innuory 1, 19[12. to \hilt 
of I'ef&on Admitted ror Lowf·.11 
Rosldence) or 210A of the Acl 
(Dolerminllti(lnn of Agricullurnl Lnoor 

, 

• 
BhClrlafe. and Admls.lon of Additional 
Specl. Agrioultural Worker.) I, 
Ineligible. for a period or nve years From 
the dnte suth sllltUB WaG obtained, for 
bonenls financed directly of Indlroc:t1y, 
In whole or In part, through tho 
progrpmlldenllned In t ~5n.5(cl of Ihls 
cillipler. • 

(bI11) Secllon Z45a.6(0} shall not nl'"ly 
to a Cuban or Hollilln ontranl·(oB 
dofined In pllragraph (1) or (2)(1\) of 
settlon 501(e) of Pub. L. 9~2Z. 8sln 
effecl on April 1. 1983}, or In the CDBC of 
allRlslRnco (other than aid 10 families 
with dnpondent children) which I. 
furnished to an allen who is al"l agcd, 
hllnd. or disablod IndlvlduDI (a~ dnnned 
In seellon 1614(0)[\) of the Socinl 
Secorlly Acl). . 

(2) With resreetlo any allen who has 
oblnined Ihe slatus of lin olien lpwfully 
admitted for temporary fesidence 
pursunnt to soclion 210A of Ihe Act oilly. 
ossislonce Furnished undet Iho Lcllill 
Servicee Corpora lion Act [42 U.S.C. 
2996, ot seq.} or Tille V of Iho HDoslng 
1\r.1 of 1949 (42 U.S.C.1411 el seq.) shpl\ 
1101 bc construed 10 bn financial 
IIsslslonce referred to In I 24511.5(n). 

(3) Secllon 245a.Slo} shall not npply 10 
benenls financed Ihrough the progtORlS 
idel\tified In S 245a.5(0). which aro 
m.Rrketl wilh lin oslerisk ('J. exceptiO 
,"p. I!xtenllhol ~uch bonents: 

(I) Consl91 of. or lite nnanced by. 
finanCial IIsslstance In the fOfl1\ of 
grAnls. wages. loen, 10lln guorllnlaeR. or 
olhllrwise, which is furnished by Ihe 
Federill Governmenl dlreclly, Of 
indlreclly through 1\ StAle Dr loclll 
govornment or 0 privato cnlil~I, to 
oliglblc IndlvlduRls or to prlvl.t<l 
supl'lIers of gOllds or serviclls 10 s\lllh 

. hldividuale, or Is rllrnl~hed 10 II 510le or 
local government Ihnt provides 10 suth 
indi"hJuols 800dp Dr scn'iells of a kind 
Ihnlls offered by pri""'1l supplictG. and 

1IIII\re targeled 10 IndlvldUlIls In 
finr'nc'al necd; cilt.or (A) in order 10 hI! 
ellglhle. Itldlvld\l"I~ musl esl .. Llish thlll 
Iheir· incoml! or wealth Is below some 
maximum Icvel. Of. wilh teepect 10 
cerl:lln lORn or loan gu~ronlce progrnms. 
Ihnt Ihey AfC unRble to obtnin flnoncing 
from "IIIII·native 80urcel. or 81 prevailing 
inlorcsl rnles, or 01 rRle~ Ihal wOl,ld 
permillhf! ochievement of rrngrnm 
gOllls. or (n) dlslribu\lon of as~i~ItJllce 18 
direutcd. geogrllphlca\ly or olherwisc. In 
R wny thai ialnlended to primarily 
benefit per~ons In finanellli neec.l, as. 
evidenctld by references 10 Bur.h IlIlenl 
inlho Dulhori¥lng legislation. 

(e) The pr08rohls of Federal finRnninl 
n'9i~tllllcO referred 10 In I 24511.5\n) oro 
those IdcnUnl!d In the \1111 sel forth . 
below. Thc Generol Serviecp . 
AdJllini~lrllUon IGSI\) Program Numbers 
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let forth In the rlgbl column of tha 
program lIet refer to the program 
Identification ntlmbers used In tho 
Catalog of Federal Oomostlc Assistance, 
published by Iho Unltod Siole! General 
Servlce8 Administration. DI updated 
through December. 19/16. 

DIlpartment 01 AgrlCtJIIUto: 
Farm OpOt'ating L04llS ...... _ ................ . 
Farm o-rshlp Loana ........................ . 

Dop~nm.nI 01 H.a1th anG Human SeN-
~s: . 

ACtlStlnco l'aymenla-MalntGnllnco 
I\$"''''nce (Malnl9f1lltICO AsSIst. 
ane.: Emergency AOS!stllrICG: 
State AId; AId 10 Flmmet With De· 
pendent CtlUdton) ...... ~ ...... _._ .. _ ... 

Low·lnoome HOmO EMf9Y "'shll; 
anca ......... _ ................ 0"' ................. -· .. • 

'CommunIty .SOIVIc:n IlIoe\< O'ont ..... .. 
"Community _ BlOCk Gtanl-

OIscretionary Awards .... _ ........ _ .... 
Oopartment 01 HousIng enG Urban Dave!
OPman~ 

Mortgage Inlunllice-HousI"II In 
Oldot. De\;tinIng AtMI (223(0» ........ 

1.4l1li\)891' 1 ___ spedaI CrodIt 
Ri.1I8 (237) ......... _ .. _. ___ ... _ .. . 

OpOfaling IIssl_ lor Troublec1 
Mut,nnmily HOOSIFIg /'toIOO1, {Trou
bled Projecta (f1OldlJlo ~tdy) 
Pr~._ ............... _ .... _ .. _ ... _ .. . 

'Community Dtwolopmanl BlOCk 
G,anlSlEntiuoment Grants _ ... _._. 

. 'Communlty DeYolgpment BIOCI< 
Gr",talSlllan CltiIlS Program 
(Small CltIaa) ................................... .. 

. Sec1ion 312 RllllAbiiltllt;on Loant 
(!lI2) ............................. _ ••• __ ..... . 

'Urban dC.O!OPmont petJon gran19_ .. 
'Cemmun!ly DevoI_t B_ 

Gt8nIIllStato', Program ................. .. 
Soe\Ion nl(d)~' Mortgage Insur· 

aneo 101' M..tIitlmlly hental Houo
!n9 101 LOW CINI t.4odefela tncome 

,Fomlliflfl (BOIO'N M8J~ct InlO'O$I 
RllIn) ............................ _ ..................... . 

OOpOllmenl 01 Labor. 
SOnior Community Serviee ErnpIo)o

MOIIt Program (SCSEP,_._. __ ... _ 
Ollieo o( Por.onnet Managemont: 

F_at EmplOyment lor DISIIdva ... 
laged yOtllll-l'ar\oTlmO (Smy.1no 
School Progratn) .... __ ......... _ .. _ .... 

Feclaral Emp!OymOlll for DIsodYan
t119ad youth-summor (summor 
A\(!e!)._ .... _ ...... _ .............................. . 

:;maQ Business AdmlnlslratiOll: 
Small.Bu$ineSS Loane (tCa) Loano)._. 

Oopartmont 01 EfIIIIV(. 
W .. lhBrIza!lon At&lstonco for LOW, 

Inootfte PortOl"I' •• f ........... , .......... __ •• 

DsparJmenl 01 EducatIOn: 
Patricia FIobs'" Ham. Fo.-wps 

CGraduala end PmlI!1I8IOtIaI Stilet ... 
G<"'UIIIO end PrQI""aIom" Study 
OppOIIuntty followshtpe: f'IjIic 
SOIYIco Ed!lCl1lon Fettowthtp,) ....... . 

Ll)!lllt T'JlnIng 'or "'" DlNdYantagllCl 
(lile AmerIeItn lie, _tiOII 
Fund '01 P\JbIIc: Educaflon)._ ....... .. 

Alton J. EllandOf FelloMl\lp Pfogrlm 
jEtlrndet' FaIIOw.IIIp) ........ "._._ 

10.408 
10.407 

13.780 

13.789 
13.792 

13.703 

14.113 

14.140 

1 •• 164 

1 •. 218 

14.219 

14220 
14.221 

14.m 

1 •. 136 

17.235 

27.004 

59.012 

84.094 

84.ne 
84.148 

V7l b 

L~I SeMeet Corporation' 
Paymellla \0 \.BpI !leMtea COIpOra-liOn ._-_ •• _._ ... _ •• _._ .. _____ .•. _._. 

Dated: June 21. 2089. 
AI." C. NeIlan. 
Comml,,{oner.lmmlgralj(ltl Dill! 
NDlUrol{zation ServjC(!. 
IFR Doc. 89-15709 Flied 1-11-89; 8:45 oml 
U/LLIHCI COOl •• 10-1_ 

8 CFR Part. tOO, t03, 242, 264,and 299 

(INS No. 1020A-89 J . 

RIN 1115--AA31 

Applicant Processing for the 
Legall%atlon Program: co,uormlng 
Amendments 

AGENCY: ImmlgrlltlCln ond Naluroli7.ation 
Service, ,"s\lce. 
ACTtOH: Pinall'llie. 
SUMMARV: This I'Ille amenels ccrtuln 
rcgulotions to confotm to rcgulolion 
chDnges publisbed elsewhnrc In this 
issue. These provl91ons relate to the 
ptocesslng of oppUconts for permanont 
re.idence under Ihe Lega IIzntlon 
Program aa eulhorh~Qelby the . 
Immlgrotlon Refo"" lind Control Act or 
1988 (lRCA). The PllrpOPO of this rule III 
to mllke nnalthn provisions Get forth In 
the Interim rule concerning chDngos to 
the regulations bff)ught obout by the 
Sorvlce's processing of applicollonl for 
adlultment or temporary rDaldent oliens 
ror lawrul pormanent residence statll8. 
EFFECTIVE DATE: July 12. 1989. 

FOR FURTHER INFORMATION CONTACT: 
Terronce M. O'Reilly. Assistant 
CommlGGlonor. LegaliZAtion. (202J 71J&.. 
3058. 
SUPPLEMENTARY 1 .... ORMATlON: The 
Immlgtlltion Rerorm and Control Act of 
t9B6 (lReA), Pub. L.1I~3. enacted on 
Novembar 6, 11166, provided fot the 
legalization progtaln. Under Ihe nrsl 
phase of the program, eligible aliens 
worn nrrorded temporAry reBldent 
MAtIlS. ThIs rule nnollzcs thalntetlm 
rula thot descrIbed the pernl(lnenl 
rp.slelilnt Dppllcntlon proccss or the. 
legnlitnlion program. whIch was 
published at 53 FR 43984 on October 91, 
19811, with requcst for comments. rorty" 
right responses represontlng 71 
Indlvlduola ond intere9\ed 
orsanlzo tions, wete recelvod. The 
SIlTVlco wlshlls to thonk the many 
Interested purtlll9 ror their IIseM 

. 

commont. rexBnllll8lhll October ~t. 
1988l'Ogulollon&. All comments wom 
reviewed Dnd. as a teaIIl\' eevero\ . 
ehonges were Incorporated Into·thls 
linal rule. . 

This rule chonges the lIel of 
legollmtlon office.: delete. Ihe·refercnce 
to the oppellate l'Iulhorily ooncernl", the 
IIpplicatlon (1-695) for replacenlenl of 
Ponn J~ (Temporary Resident Card): 
mokes editorial ehanses: and provides 

. the display control nilmbera and I!fiitlon 
dnto,ror Porm 1-898. Application to 
Adlust Stel1le from Temporary to 
Permanent Resl(lrml. Porm 1-699, 
Certilicllie of Satisfactory Pursuit; and 
Yonn 1-803. PetitlOI'l ror Allomey 
Generallteeognllion to Provide Course 
of Study for Logolization: Phase II. 

BummNY of the FlnllllM3 
'. 

Secllon '00.4(0 Is amended to provide 
8 1181 of Icgaliza.tion officr.. which will 

• .,;commodate applicants for permanont 
re.idenco. Tho Service wlehes to aBBore 
Intorested pertles that II will conllnuo to 
carefully conslderdec\slons to closo . 
legnlization omce •• The Service will 
continue to strive to keep the Maximum 
number of legell,.atlon office8 open 
wllhin funding con.trointB. 

In addition to thelogolization otnC(!S 
listed in 1100.4(0 the following Service 
offices wUl conduct Inlerviowl for 
rermanont residence. 

Eastem keglon 
District offices-JJaltimore. MO; 

Ilollon, MA: purrolo. NY; Phlladolphio. 
PA: Portland. Mikend Son 'uan. PRj 
Sub-ornoe_Albany. NY; Charlotte 
Amalie, VI: Chrlatianltcd. VI; Camdlln, 
N,; Hartrord. CT: Norrolk, V A; 
Pittsburgh, PA; St. A1bom. VT; and 
Syracuse, NY. 
Northern Region 

District officee-Anchorogll.AK; 
Clevelllnd, Oli: Dotrolt. MI: Helena, MT; 
KAnsoa City. MO: Omaha. N8: Portland. 
OR: Seattle, WA: and Saint Paw. MN; 
Sub-officell-Dolse. ID: Cincinnall, ott: 
Indianapolis. IN: Milwaukee, WI: Sett 
Loke City. 'IT; S.t. Loui$, MOj Dnd 
Yakima. WA. 
Sou/hom ncg/on 

Dlltrlct 0(fice9-J\tllinto. OA; Bnd 
New Orloons. LA; Sub·ome"'&
Charlulle, NC: ,acksonvllle. FL: 
louisville, I<Y: Memphis. TN: Oklahoma 
City, OK; and '·ampB. FL. 

W/?l1tnrn Region 

DistrIct officeS-Honolulu, HI; Sub
offices-Agana, CO: Rono, NV: and 
"ucson. J\'I.. 
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(g) IMPLEMENTATION OF SBCTION.-
U) REGULATIONs . .....;.The Attorney General, after co ulta

tion with the Committees on. the Judici.afy of the Hous of Rep
resentatives and ofthe·-senate

i 
shall ptescribe-

(A) regu~!l i6ns estab ishi!l¥ a definition the term 
"resided cont' uously", as used m this sectiol}t and the evi
dence ne~ to est.ablish that an alien hF resided con
tinuoualy' the United States for pur.pos~ of this .section, 
and I· .' 

. (B) uch other regulations Os nlfJY be ncpcssary to 
carry ou t.his section. . i I 
(2) CONSIDERATIONS.-In prescribing.:fegulati9fls described 

in paragraph (l)(Al- ... 
(A) PERIODS OF CONTINUOUStlESIDEN(',.E.-The Attor,~ 

ney General shall specify individii'al periodS, and aggrega~ 
periods, of absence from the Upited States which will .lie 
con!lidered ~·break a period of1~ontjnUo1l8 residence in~be 
Umted St~tes and shall t~ mto ac~unt ab!\cnces/aue 
merely t.o .brief and casual trips abroad: . 

(B) ABSENCES CAUSED BY DEPORrA'I'JON OR ADVANCED 
PAROLE,'-The Attorney General shaI) provide that-i· 

/ (i) an alien shall not be cOI}i;idored to harl' resided 
continuously in the' United States, if, duri any pe
riod for which CoAtinuDUIi rli'Sidence is req . red, the 
alien was outside"tbe United'States 8S a res'ult of a de
parture under ¥.1 order of d,eJ>ortation, ane, 

(ii) any J)Wiod of time during whicp an alien is 
outside the United St.at.e~ pursuant to t~e advance pa
role procedu,res of the S.ervice shall not be considered 
as part of ~he period of· time during which an alien is . 
outside the United States for purposes of this sectiirn. ' 
(C) WAIVERS OF CE~TAIN ARSENCllIS.-The Attorne 

General may" provide for ft waiver, in the discretion of t e 
Attorney General, of tM periods specified under su~, a
graph (A~ :in tho cas!lofan absence ~m the United S,ates 
due merely to a boef'tomporary try:, abroad rcqu' d by 
emerg\lncy or extenu,liting circumstJ,mces outside 0 con-
trol of the alien. : 

CD) USE OF CEllTAIN DOCUM~ATION.- Attorney 
General B,hall re.quire thalr;- / . 

(1) contm\lOUS TCslden~' and phY!\Jc presence in I 
the United States must be establislie hrough dOcu/ 
ments, toget6.er with ind\Wendent co boration of t ~ 
information1ccmtained in Jauch doeu nts and 

(ii) thf documents, :provided \J1 der 'clause 
eJ'!lploymept-related i.f, 'omploym~l)t-related d ents 
wlth resppct to the alien are a'v~lable to the applicant. 

(3) INTERIM I!'INAL REGUt.ATIONs.---:.Regulationa pr,scribed 
under this secti.m may be prescribed J,o take effect of! an in
terim final basil1 if the Attprney Ge9~ral deter"::tthat this 
is necessary in 'order to finplemen~ this ~~~i9. . _& timely 
manner --~ .. -~ 

-·thT~MRY DISQUALIFICATIoN OF NEWLY LEGALIZED 
ALIENS FROM RECEIVINQ CERTAIN PuBLIC WELFARE AsSIS'fA."'ICE.-

183 IMMIGRATION AND NATII 

(1) IN GENERAL.-During the I 
the date an alien was granted law 
under subsection (a), and notwith 
of law-

(A) except as provided in 
alien is not eligible for-

(i) any program of fi 
under Federilllaw (whetl: 
antee, or otherwise) on t! 
such programs are identi 
in consultation with otb 
various departments and 
in any event including tl 
with dependent children· 
Social Security Act), 

(ii) medical asSistal 
proved under title XIX 0 

(iii) assistance undeJ 
. and 

(B) a State or political SI 
extent consistent with subp; 
(2) and (3), provide that tbl 
programs of financial assistl 
described in subparagraph (, 
of that State or political sub( 

Unless otherwise specifically pro 
law, an alien in temporary lav 
under subsection (a) shall not 1 
any law of a State or political SI 
gram of financial assistance) to I 

, United States under color of law. 
! (2) ExC)O~PTIONs.-Paragraph 

; (A) to a Cuban and H 

/
" paragraph (1) or (2)(A) of se 

422, as lD effect on April 1, 1 
(' (B) in the case of assistf 

. :' with dependent c~i1dren) Y' 
. who is an aged, blmdl or dIe 

section 1614(a)(l} of toe Soo 
(3) RESTRICTJilD MEDICAID BE 

(Ar CLARIFICATION OF 
restrictions under subparB1 
providing aliens with eligil: 
ance--

(i) paragraph (1) sh 
(ii) aliens who woul 

ance but for the proviE 
deemed, for purposes of 
Act, to be so eligible..l 811 

(iii) aliens lawru1l3 
dence under this Set 
changed, shall be conei 
ing in the United State 
(Bl RESTRICTION OF BEl 
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10N.- ·t: 
Attorney General, after consulta. 
the Judiciary of the House of Rep." 
;e shall prescribe- .. 
biishin~ a definition of the term 
s used In this section, and the evi. 
ih that an alien has re!!ided con. 
3tates for purposes of this section, 

!lations as may be necessary to 

prescribing regulations described 

rrINUOUS RESIDENCE.-The Attor
, individuaIjeriods, and aggregate 
the Unite States which will be 

~iod of continuous residence in the 
take into account absences due 

II trips abroad. 
:D BY DEPORTATION OR ADVANCED 
feneralshaIl provide that-
not be considered to have resided 
United States, if, during any pe. 
nuous residence is required the 
! United States as a result of ~ de. 
. er of de}lortation, and 
,f time during which an alien is 
18tes pursuant to the advance pa. 
,e Se!"ice shall not be considered 
of time during which an alien is 

tates for purposes of this section. 
:kTA1~ AB~BNCES.-:-The Attorney 
a wa1Ver, m the dIscretion of the 
periods specified under sul>para

n absence from the United States 
mporary trip abroad required by 
g circumstances out.'Iide the Can-

!>OCUMENTATION.-The Attorney 
t-
sidcnce and physical presence in 
~st be established through docu
mdependent corroboration of the 

1 in such documents, and 
Its provided under clause (i) be 
If employment-related documents 
ien are available!? the applicant. 
:.ATIONS.-Reg'!1labons prescribed 
'escribed to take effect on an in. 
ley General determines that this 
Ilement this section in a timely 

::JATION m' NEWLY LEGALIZI!:P 
PuBLIC WELFARE AssISTANCE.~ 

183 IMMIGRATION AND NATIDNAUn ACT S8c.245A 

(1) IN OENERAL.-During the five-year period beginning on 
the date en alien was granted lawful temporary resident status 
under subsection (a), and notwithstanding any other provision 
of law-

(A) except as provided in paragraphs (2) and (3), the 
alien is not eligible for-

m any program of financial assistance furnished 
under Federal law (whether through grant, loan, guar
antee, or otherMBe) on the basisOf' financial neea, as 
such programB are identified by the Attomc), General 
in consultation with other aPl?roprlatc heads of the 
various departments and agenCIes of Government (I~ut 
in any evant including the program of aid to famihes 
with dependent children under part A of title IV of the 
Social Securit.y Act), 

(ii) medical assistance under a State plan ap:
proved under title XIX of the Social Security Act, and 

(iii) assistance under the Food Stamp Act of 1977; 
and 
(B) a State at political subdivision therein may, to the 

extent consistent with subparagraph (A) and paragraphs 
(2) and (3), J;lrovide that the alien is not eligible for the 
programs of fmancial assistance or for medical assistance 
described in subparagraph (A)(ii) furnished under the law 
of that State or political subdivision . 

Unless otherwise specifically provided br this section OJ:' other 
law, an alien in temporary lawful reSIdence status granted 
under subsection (a) shall not be considered (for purposes of 
any law of a State or political subdivision providin~ for a pro-
8!'am of financial assistance) to be permanently reSiding in the 
United States under color oflaw. 

(2) ExCEPTIONs.-Paragraph (1) shall not apply-
(A) to a Cuban and Haitian entrant (as defmed in 

paragraph (1) or (2)(A) of section 501(e) of Public Law 96-
422, as In effect on April 1, 1983) or 

(B) in tho case of assistance (other than aid to families 
with dependent children) which is furnished to an alien 
who is an aged) blindl or disabled individual (as defined in 
section 1614(a)tl) of tne Social Security Act). 
(3) RES'I'RICTEn MEDICAID BENEFITS.- . . 

(A) CLARIFICATION OF ~TLEMENT.-SubJect to the 
restrictions under subparagraph (B), for the purpose. of 
providing aliens with eligibility to receive medIcal asslst· 
ance--

(0 paragraph (I) shall not al?ply, . . 
(ii) aliens who would be eligible for medical assist

ance but for the provisions ~f"paragral>h (1) shall be 
deemed, for purposes of title XIX of the Social Security 
Act, to be sO eligible and . . 

(iii) aliens la;?ully Ildmlttcd for temporary resI
dence under this section, such status not having 
changed, shall be considered to be permanently resid· 
ing in the United States under color of law. 
(B) RESTRICTION OF JlENEFITS.-
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(i) LIMITATION TO EMJl:RGENCY SERVICES AND SERVo 
ICES FOR PREGNANT WOMEN.-Notwithstanding any 
provision of title XIX of tho Social Security Act (in. 
cluding subparagraphs (B) and (C) of section 
1.902(a)(10) of 8uch Act). aliens who. but for subpara. 
graph (A), would be ineligible for medical assistance 
under paragraph (1), are only eligible for such a!laist;.. 
anee with respect to- . 

(I) emergency services (a8 defined for pur
poses of section ·1.916(a)(2XD) of the Social Secu
rity Act), and 

(II) services described in !lection 1916(8)(2)(B) 
of such Act (relating to service for pregnant 
women). . 
(ii) No RESTRICTION .'OR EXEMPl' ALumS AJo."D CHiLo 

DREN.-The restrictions of clause (i) shall not apply to 
aliens who are described in paragraph (2) or who are 
under 18 years of age. 
(C) DEFINITION OF MEDICAl. ASSISTANCE.-In this para

graph. the term "medical assi!ltance" refers to medical as· 
sistance under a State plan approved under title XIX of 
the Soc-ial Security Act. 
(4) TREATMENT OF CERTAIN PROGRAMS.-Assistance fur

nished under any of the following provisions of law shall not 
be construed to be financial assistance described in paragraph 
(l)(A)(i): 

(A) The National School Lunch Act. 
(B) The Child Nutrition Act of 1966. 
(0) The Vocational Education Act of 1963. 
(D) Title I of the Elementary and Secondary Education 

Act of 1965. 185" 
(E) The Headstart-Follow Through Act. 
(F) The Job TtainiJ!.s: Partnership Act. 
(G) Title IV of the Higher Education Act of 1965. 
(H) The Public Health Service Act. 
(I) Titles V, XVI, and XX, and parts B, D, and E of 

title IV, of the Social Security Act (and titles I, X. XlV, and 
XVI of such Act as in effec~ without regard to the am(md
ment made by Rection 301 of the Social Security Amend
ments of 1972). 
(5) ADJUSTM);)NT NOT AFFJ':C'l'ING FASCELL-STO~E BENE

~·l·rs.-For the purpose of section 501 of t.he Refugee Education 
Assistance Act of 1980 (Public Law 96-122), aSliislance shall be 
continued under such section with rel!pect to an allen without 
regaTd to the alien's adiulltment of status under this section. 
(0 DISSEMINATION OF lNFORMATION ON LEGALIUTIO~ PnO-

GRAM.-Beginning not later than the date designated by the Attor
ney General under subsection (a)(l)(A). the Attorney General, in co
operation with qualifiod designated entities, ahall broadly dissemi
nate information respect.ing the benefits which aliens may receive 
under this section and the requirements to obtain such benefits. 

,." Subparagraph <D) waf rowril\<:l'1 by ,8lU(g1 or Improyln~ Amerioo·. School. """ or 11194 
<P.l.. 103-382. On. 20. 1994. 108 Stat. 40281. 
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Rl<~SCISSION OF ADJUS'l'M 

SEC. 246. [8 U.S.C, 1256) (a) 18t 
. years after the status of a person 1 

undcr the provisions of section .245 ot 
provision of law to that of an ahen la~ 
residence it shall appear to t.he sati: 
eral that 'the person was not in fact c 
status, thc Attorney Gencral shall re 
iog an adjustment of status to such ~ 
tioD in the case of such person if that 
thereupon be subject to all provisions 
IilB if the adjust.ment of status had no1 

(b) Any person who has become 
United States upon the basis of a re 
permanent residence. created a~ a re 
for which such person was not ID fae 
quently rescinded under subsection ( 
ject to the proviaions of section 340 
naturalization was procured by COOl 
by willful misrepresentation. 

ADJUSTMENT O}O' ST .... TUS OF CEF 
NONIMMIGRAN 

SEC. 247. [8 U.S.C. 1257] (a) , 
admitted for permanent residen~ I 
ney General, Ulldcr such regulatlClt: 
of a nonimmigrant under paragrap 
section 101(a). if such alien had : 
quently acquire~ an occupati0t:al i 
seeking admiSSIon to the Umted 
immigrant status under such sectie 
ney General's order making such I 

ney Genel'al shall cancel the ~eco~d 
manent residence, and the unmlg 
thereby be terminated. 

(b) The adjustment of status 
not be applicable in the case of all 
permitted to retain his status as 
fonn as the Attorney General ma) 
the AttoTIley General a written w; 
emptions. and immunitics under 
which would otherwise accrue to J 
an occupational status entitling 
under paragraph (15)(A), (15)(E), ( 

• .... Th<o previous r;ral 8 ten_ or Utio IUbo 
tion and Nali~t:r Teehnlea1 Co......uons Ad. 
1994), efl'eetive •• or October 2&, 1994. 
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