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IMMIGRANTS WHO LOSE SSllMEDICAID DUE TO IMMIGRATION STATUS 

Background 

The welfare reform law affects "qualified" legal immigrants in several ways. One provision of the 
new law specifically cuts o1F SSI benefits for all immigrams, including those already in the U.S. 
and receMng benefits. Since SSI recipients are automaticaUy eligible for Medicaid, the result of 
welfare reform is that there is DO lonser a suanmtee of Medicaid covense for these "'qualified" 
immigrants. 

HoWCM:r, in a State electing to cover "qualified" immigrants. many of these individuals can still 
receive Medicaid if they are e1igiblo under BDOthcr calcgo!)" such as medically needy or one of the 
optional, DOn-cash assistaocc groups. The medically needy option is for individuals with income 
and resourc::oa that arc too high, but who have incurred medical expcDICs wlUdi allow them to 
"spend down" to Medicaid eligibility. The optional non-casb assistance groups provide Medicaid 
to individuals who would be eligible for SSI or AFDC, but for some c:ircumstance that callsed 
them to be ineJisible for cash. 

In some States, Medicaid is only provided to individuals who are wuaUy receiving cub 
assistance. The States do not cover any other groups under which immigrants might qualify and 
so, the new welfare statute will cause these inunigrants (who would otherwise be eliglDlc for SSI) 
to become ineligible for Medicaid. It is not dear whether this was the intent of Congress. 

We have three proposals based on the "separate bucket" concept. The first is the change in the 
definition ofmcdically needy that allows more States to automaticaDy continue coverage of 
"qualified" immigrants, which has already been accepted. In addition, we are proposing both an 
administrative and a legislative fix which, together with the medically needy changc, will enable all 
51 States to extend Medicaid eUgjbility for those individuals who will lose SSI due to their 
immigration status. 

Qptjons: 

o Pro,pose a temPOflO' deJay ofimpJementation oftbe restrictions 00 coyerge ofjndiyidnAl' 
who Jose SSI due to jmmjgptjon status (AdmiDistradve Proposal) 

This proposal delays impiC1Al :iltation of the new restrictions for "qualified" immigrantS 
who wiD lose SSI because of the welfare reform restrlc:tions on immigrants. States would 
be advised in the preamble to a proposed welfare refonn regulation that they may coruinue 
to cover qualified immigrants who would otherwise meet the income and resomces 
requirements of the SSI program, even if the State does not cover optional SSI-reIated 
Medicaid eligibility groups. 

This approach is based upon the BSSlDIlption that Congress did not intend to deprive 
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"quali1ied" immigrants of Medicaid (mcluding emergency services), while still requiring 
States to provide DOn-quali4ed immigrants with Medicaid for emergency services. 

This administrative approach would enable the State to cover qualified immigrants, who 
are at imminent risk oflosing Medicaid, but only for a short period. Thi. wiD give us time 
to ask Congress whether they intended to remove these qualified iJnmisranta from 
Medicaid. Unless Consress indicates that it did not intend for these qualified immigrants 
to lose Medicaid or the commenters identifY a legal basis under existing law for continued 
eligibility, the final regulation wiD eliminate Medicaid coverage for these indi'liduals. 

o Puu?ose optjonal Medicaid eligibility for "QUalified aliens" who would be eliBJ'ble for SSI 
cash excmt for the welfare refoUD ban. (Legislative Proposal) 

Create an optional Medicaid eliSibility group, specifically for those "qualified" JesaI 
immigrants who lose SSI cash assistan.ce. 

This proposal would create a mechanism for States that have not opted to continue 
Medicaid benefits for II! individuals who meet SSI criteria but do not receive SSI 
paymentS. but who wish to protect this particular group oflegaJ"qualified aliens." 

The proposed administrative solutions will provide only a temporary delay to the 
implementation of these restrictions. Passage of this proposal would allow the 7 States 
Dot helped by the administrative fixes to provide Medicaid coverage to "qualified" 
immigrants. In addition. the advantage of a legislative change is that creating a separate 
optional eligibility category preserves the automatic link between cash-assistance and 
Medicaid, and provides States with a great deal ofOexibility. 

Recommendation 

We recommend both of these options. 

While administrative solutions arc preferable, the only way to guarantee that States have the 
Ibility to continue providing Medicaid coverage to "qualified" immigrants is through a legislative 
chanse .. The regulatory change will create a temporary delay in implementation of these 
restrictions. but this delay is temporary, since there is no apparent statutory authority for a 
permanent fix. A permanent solution must be eoacted by Consress. 
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Record Type: Record 

To: FORTUNA_D @ A1 @ CD @ LNGTWY 

cc: See the distribution list at the bottom of this message 
Subject: Re: SSl/Medicaid "bucket" !lll:l 

I heard a rumor that there was a new, creative wind blowing. I will be very interested in seeing this 
paper. I hope it solves the problem. 

Message Copied To: 

Elena Kagan/WHO/EOP 
Kenneth S. Apfel/OMB/EOP 
Emily Bromberg/WHO/EOP 
benamij @ a1 @ cd @ Ingtwy 
abernathy_p @ a1 @ cd @ Ingtwy 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: SSIIMedicaid "bucket" 

HHS had a meeting on the bucket with the Secretary. They decided 
they advocate an alternative between the advocates' position that 
it can be done administratively and the alternative view that it 
must be done legislatively. Based on some obscure legal 
authority, they believe they can tell (require?) states to 
continue to give Medicaid to those losing SSI for a year (?), and 
that beyond that they need legislation. 

I am allegedly going to get some paper on this, which I will 
forward to relevant parties. 

All of this, of course, puts aside the budget issue. 

Elena, it would be helpful if you could talk to Anna about this, 
to see if we can come to a resolution on the legal end of things. 

Message Sent To: 

Nancy A. Min 
Elena Kagan 
Kenneth S. Apfel 
Emily Bromberg 
BENAMI J @ A 1 @CD@LNGTWY 
ABERNATHY_P@ A1@CD@LNGTWY 
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9 (including this one) 

SSI- Medicaid Link After Welfare RefOl'm 

P.00l/009 

Viaillng Profcasor 
RalphG.N .... 

SupclVi.ing Artomey. 
David P. RapaUo 
Sharon N. Porl., 

OK, finally--attached are the comments we prepared on behalf of Catholic Charities USA 
in response to the draft Medicaid Manual issued by HeFA I've sent this to Anna Durand, as 
well. 

T also talked to Randy Moss yesterday about a bunch of welfare reform issues. In good 
lawyer style, he mostly listened with no comment. But I've sent this along to him as well-­
although I'm not sure how deep he's in this palticular issue. Anyway, thE: welfare reform 
language is certainly susceptible to a number or etjually reasonable legal interpretations. Ijust 
hope the interpretation that best serves the interest of public policy is the one arrived at! (And 
OMB wiH fmd the savings .... ) 

III F $"IMI NW Room 128 Wasltingf01/ DC'lf)(J(J/o2w.; 
N2-66i!.lJ595 ~«:r 11 ZOil-6liil-968i1 
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USA 

December 5, 1996 

Rondalyn Haughton 
Director, Office of Professional Relations 
Department of Health and Human Services 
Health Care Financing Administration 
200 Independence Ave., SW. Room 435-H 
Washington, DC 20201 

Dear Ms. Haughton, 

We are writing to offer comments to the Medicaid Manual distributed by 
your office on November 22. We commend your efforts te implement smoothly, 
and with as little harm as possible to those in need, the chailges in Medicaid 
occasioned by the Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996 (the "Welfare Act"). Keeping in mind the Pre,~ident's commitment to 
preserve services and benefits for legal immigrants when aJowed under the law, 
we ask that you revisit one area which will affect the well-being of a large 
segment oflegal immigrants who rely on Medicaid. We a~k you to clarify that 
States have the discretion, without expanding their existing Medicaid programs, to 
provide Mcdicaid to immigrant'i who previously received ~:SI cash payment~. 
TIlese comments provide and explain the legal basis for thi:; interpretation. Thcy 
also offer proposed language for the Medicaid Manual. 

Hev. rimolhy A. Hogan 
I. WKI.FARF: ACT PROVISIONS 

ViCll Chair 
Ms.lupe U. Macker 

Secrelary 
Sisler Barbara A. Moore. CSJ 

Treasurer 
Mr. Billed Kouba 

Preside"r 
Rev. Fred Kammer, SJ 

-
1731 King 
ShIel' 
Suile 100 • 
Alex,ndri, 
Virginia 
1.1.314 • 
Phone: 
(703) >49·139U 
FiX: 
(703)549·1656 

Prior to the passage of the Welfare Act, one of the I.rimary ways in which 
immigrants qualified for Medicaid was through the receipt of Supplemental 
Security Income ("SSI") ca<;h payments. Section 402(a) of the Welfare Act now 
prohibits certain immigrants who are lawfully residing in tlke United States ("legal 
immigrants") from receiving SSI payments. Section 402(b) ofthat Act gives 
States the discretion to detennine whether legal immigrant~; otherwise eligible for 
Medicaid under a State plan will remain eligible for Medic;dd. 

Section 402(b) allows States to ask and answer a sil)gie question: "Will 
we, a<; a State, continuc Medicaid eligibility for legal immi:~rants who are 
otherwise eligible for Medicaid under our State plan?" If a State answers this 
question in the negative, legal immigrants will be denied lV!edicaid in that State. 
Conversely, if a State answers affirmatively, legal immigraLlts will be treated as if 
they were citizens for purposes of Medicaid eligibility in that State. Immigrants 
who previously received SSI payments will be "deemed" a~ if they were receiving 
SSI and will be eligible for Medicaid as part of that "categc,rically needy" group. 
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If a State fails to notify the Federal government of its decision reg:rrding Medicaid 
eligibility for legal immigrants, such immigrants will continue to be eligible for Medicaid under 
current categories for which they qualify as immigrants. In other words, :egaJ immigrants who 
were receiving Medicaid through the receipt of AFDC, as pregnant women or children, or 
through any category other than SSI, will automatically continue to be co'.ered under Medicaid 
in any State that has not notified the Federal government of its desire to e:.iminate Medicaid 
coverage for such individuals. 

Legal immigrants who previously received SSI cash payments and who live in a State 
that has elected to cover individuals who meet the income. resource, and ,lisability requirements 
ofSSI, but are not actually receiving SST ca~h payments, will automatically fall into this 
"SSI/optional categorically needy" group and will receive Medicaid. Conversely, legal 
immigrants who previously received SST payments in a State that has nol elected to create a 
"SSIIoptional categorically needy" group will lose Medicaid coverage if the State fails to notify 
the Federal government of its intention to cover such individuals. 

II. STAn; DISCRETION TO PROVIDE Mt:mCAID TO IMMIGRANTS 

The discretion provided to States by §402(b) ofthe Welfare Act is both broad and 
limited. It is broad in the sense that States are allowed to decide, notwith3tanding any previous 
restriction in the Medicaid statute, whether or 110t to provide Medicaid cO':erage to immigrants 
lawfully residing in the United States. It is limited because States are given the authority to 
decide only one question: whether or not they will treat legal immigrants (IS cicizens for purposes 
of Medicaid eligibility. 

The broad discretion granted to States was the end result of a long political process. 
Early versions of the Welfare Act passed by the House of Representatives had barred current 
legal immigrants from Medicaid. In contra';t, Senate-passed versions of the legislation gave 
States discretion to bar legal immigrants from Medicaid. The conference ,tgreement for the frnal 
Welfare Act followed the Senate approach in response to pressure from Slates that wished to 
maintain Medicaid coverage for current legal immigrants in order to retail! access to Federal 
funds. Thus, Congress' ultimate political resolution was to provide States the broad discretion 
and flexibility to grant or deny Medicaid eligibility to legal immigrants. 

The limitation on State discretion arises from the convergence of S402(b)(1) and §433 of 
the Welfare Act. Section 402(b){l) provides the following: 

Notwithstanding any other provision of law ... a State is 
authorized to determine the eligibility of an alien who is a qualified 
alien for [Medicaid]. 

2 
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Section 433(a)(1) provides the follov.-ing definition of "eligibility:" 

For purposes of this title, eligibility relates only to the general 
issue of eligibility or ineligibility on the basis of alienage 
(emphasis added). 

P.004/009 

The combination of §402(b)(1) and §433 makcs clear that States are allowed to make one 
decision: whether they will consider individuals eligible or ineligible hecc:use (if their alienage. 
If a State decides aliens ""ill be eligible. that means the State has decided ·.;0 disregard alienage 
and to treat immigrants legally residing in the United States us if they wer:~ citizens for purposes 
of Medicaid eligibility. 

If a State exercises its authority to consider legal immigrants as iLhey were citizens, 
immigrants who would receive SSI paymcnts except for their alienage will be "deemed" as if 
they were receiving SSI payments for purposes of Medicaid eligibility. The concept of 
"deeming" is not a foreign one. Congress has amended Medicaid to creak several categories of 
individuals who are "deemed" to be receiving SST or AFDC for purposes)f Medicaid eligibility, 1 

and the Health Care Financing Administration ("HCF A") has ()ften issued regulations 
implementing these statutory changes.2 Indeed, Congress took an analogc,us action in the 
Welfare Act with regard to families losing AFDC as a result of the repeal of that program. In 
§ 114 of the Welfare Act (the "Chafee-Breaux provision"), Congress required States to continue 
providing Medicaid tll individuals who would have received AFDC prior ·.;0 the enactment of the 
Welfare Act. Section 114 states: "For purposes of this ti tIe ... in determbing eligibility for 
medical assistancc. an individual shall be treated as receiving [A FDC] aid or assistance.·' 

In the context of SSI and immigrants, however, rather than amend the Medicaid statute to 
create a category of individuals deemed as rccei ving SST payments, and rether than mandate 
States to create such a category, Congress chose to delegate the decision tt) create such a 
category, and the authority to do so, to the States. Once a Stale decides to provide Medicaid 
coverage to legal immigrants. it has chosen to exercise the option provided it by Congress to 
deem such individuals as if they were recciving SST payments. Thus. Cor-gress acted to deny 
SST cash payments to immigrants legally residing in the United States. bu: chose to delegate the 
consequential question of Medicaid coverage to the States. 

1 See, e.g.. 42 U.S.c. §1396v(a)(3) (Medicaid eligibility maintainel for foster children 
who would have been eligible for AFDC except for removal from the family home by court order 
or voluntary placement by deeming them as receiving AFDe); see also 42 U.S.c. 
§ 1396v(a)(5)(E) (Medicaid eligibility restored for individuals who lost Medicaid because a 
Social Security cost of living increase made thcm ineligible for SST by det:ming them as 
receiving SSI). 

2 See, e.g., 42 C.F.R. §435.113, 42 C.F.R. §435.122. 

3 
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III. "CFA'S INJt:RPREIATION 

The reading of §402 offered by HCFA fails to give appropriate wdght to Congress' 
ultimate political resolution with regard to Medicaid and the States, and iilils to implement the 
discretion granted by Congress to the States as part of that resolution. Subsection 321 2.3(B) of 
the November 22 draft: ofHCFA's Medicaid Manual direcl~ States to con:inue providing 
Medicaid until notified that "a Medicaid eligible SSI recipient's SSI bene tits have stopped .... " 
When this occurs, the State Medicaid office is directed to redetermine the alien's Medicaid 
eligibility under other existing categories in thc State's Medicaid program. 

Under HCFA's reading. many States would be required to expand their Medicaid 
program in order to continue covering the same people they cover now. At the present time, 
twenty-nine States have chosen to provide Medicaid to individuals who n'eet the income and 
resource requirements, and the disability standard, of SSI but do not actually receive SSI 
payments.3 If these States wish to cover legal immigrants as beforc, they need dl) nothing more 
than recertify such indi viduals as "SSI/optionally categorically needy." But if any of the 
remaining twenty-one States wishes to cover the same immigrants they h,.d been covering 
before, these States must creatc a new "SST/optional categorically needy" group for both citizens 
and immigrants. (October 4. 1996, Lctter from ReF A to State Medicaid :Jirectors, HCFA Fact 
Sheet #3.) 

There is no evidence in the legislative history that Congress intenc.ed to require States to 
expand Medicaid coverage in order to serve the same people they were sc.:ving befort:. Indeed, 
such a result would have been contrary to the spirit of the political resolution reached by 
Congress to accommodate the States. The most significant mention of MGdicaid eligibility for 
legal immigrants during the overall course of welfare reform legislation speaks not of expanding 
State progranls, but of providing States with the discretion to detemline eligibility: "The 
conference agreement follows the House bill and the Senate amendment v:ith the following 
modifications: ... States have the option of providing benefits to lawfully present aliens 
under ... Medicaid .... " (Cong. Rec. Hl5432, Dec. 21, 1995).4 Forcing a State to continue its 
identical Medicaid coverage for It:gal immigrants only by significantly expanding its existing 
Medicaid pro!,.rram would be a sufticiently dramatic change that one woulll expect to sec such an 

3 In its October 4, 1996 letter to State Medicaid Directors (Fact Sh·~et #3), HCF A calls 
this group "non-cash SSI-related." We call this group "SSIIoptionalIy cat~gorically needy," 
based on "Yellow Book" tenninology. 

4 This sentence appears in the conference report to the tirst welfare bill passed by 
Congress. In the House version of that bill, legal immigrants had been ba:Ted completely from 
Medicaid; in the Senate version, legal immigrants were barred only from SSI. The conferees 
agreed on an approach that followed the Senate version, and explicitly gave States discretion to 
determine Medicaid coverage for legal immigrants. 

4 
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intent reflected somewhere in the conference agreement or the Congressional Record. As the 
time·honored principle of statutory interpretation teaches, the "dog didn't bark" in this case.5 

HCF A may be relying for its interpretation on a report by the Congressional Budget 
Office ("CBO") analyzing the budgetary implications of the final Welfare Act that passed. In its 
report, CBO detemlined the amount of the Act's savings by assuming tha: immigrants previously 
receiving SSI cash payments would no longer be eligible for Medicaid as :l categorically needy 
group. As the report stated, a "mmlber oflegal immigrants cun-ently residing in the United 
States would lose Medicaid under the bill because they have been elimimll:ed from receiving SSI 
cash bene:fits and cannot qualify for Medicaid under any other eligibility category." (Congress­
ional Budget Office, Federal Budgetary Implications ofH.R. 3734, The P,~rsonal Responsibility 
and Work Opportunity Reconciliation Act of 1996.) 

Th.e interpretation of the bill on which eBO based its cost estimate is flawed. This 
interpretation failed to recognize Congress' ultimate political resolution 0 I· granting States 
discretion to deem legal immigrants as receiving SST and thus being eligible for Medicaid. 
CBO's cost estimate is flawed because it failed to include analysis of an a:1ditional option 
allowed by the bill: that States might choose to conTinue covering legal immigrants under 
Medicaidjus/ as they had been covering such individuals before. Granting States the discretion 
to continue coverage was precisely the goal of the conference agreement. 

HCF A, as an executive agency responsible for interpreting statutory language, should not 
continue a misreading of statutory language based on CBO's incorrect inklpretation. It is a 
cardinal mle of statutory interpretation that executive agencies are cbarged with "the formulation 
of policy and the making of rules to fill any gap left. implicitly or explicify, by Congress." 
Che'VTQn US1\.. Inc. v. Natural Resources De/ense COlIDCil, 467 u.s. 837, 851 (1984).' 

IV. "NOTWITHSTANDING ANY OIHERPROVISJON OF LAW" 

Section 402(h)(1) provides the following: 

NVlwi/h5tanding any other provision o/law ... a State is a'.lthorized to 
determine the eligibility of an alien who is a qualified alien for [Medicaid]. 

For States that wish to continue Medicaid coverage for legal aliens, the phrase 
"notwithstanding any other provision of law" provides these States with the necessary authority 
to do so. That is., notwithstanding §402(a). which bars SSI cash payments to immigrants 
lawfully residing in the United States, and notwithstanding 42 U.S.c. § 1 J)6a(a)( 1 O)(i)(U), which 
mandates Medicaid coverage solely for individuals "With respect to whon: supplemental security 

5 See, e.g. Shjne v. Shine, 802 F.2d 583 (1986) (explaining prillci~.Jc that a statute 
',!;hould not be read to effect a reversal of ... long-standing principlcs" without legislative 
history affIrmatively evincing such Congressional intent, including "not[a:ion] in the 
congressional discussions"). 

5 



DEC-07-1996 19:41 P.007/009 

income benefits are being paid under title XVI," States are authorized to deem such immigrants 
a.1· ~lthey were receiving SSI cash payments tor purposes of Medicaid eligibility. 

For States that wish to deny Medicaid coverage for legal immigrants, thc phrase 
"notwithstanding any provision of law" provides States with the authority to take that cO\.ITse of 
action. That is, notwithslanding the legal requirements of the statute authJrizing Medicaid (see, 
e.g., Medicaid Source Book: Background Data and Analysis ("Yellow Book"), CRS l03-A, Ian. 
1993, p. 244), States may discriminate against immigrants as a group in their Medicaid 
programs. 

Any broader reading of the phrase "notwithstanding any other provision of law" would be 
inappropriate. There is no evidence in thc legislative history that the phrase was intended to 
encompass a wholesale repeal of all Medicaid rules, such as state'Wideness, comparability, and 
amount, duration, and scope, or a wholesale repeal of all statutory civil ri1;hts rules.~ Such an 
interpretation would have been a monumental change in healthcare and ci viI rights principles and 
would not have been accompanied by silence. (Lr.,'ee, e.g., Shine v. ~hiD~, 802 F.2d 583 (1986).) 

Instead of such a bizarre and far-reaching interpretation, the phra~e "notwithstanding any 
other provision of law" must be understood in light of the explicit limited definition of 
"eligibility" provided by Congress in §433. Congress intended for States to be given the 
authority to decide whether alienage would matter in the initial decision oj" whether to provide 
Medicaid covcrage. TIle phrao;e "notwithstanding any provision of law" v,'as inserted to provide 
States with the statutory leeway to cxercise this one particular decision. Thus, once States 
choose to disregard alienage and provide Medicaid to legal immigrants, they remain bound by 
existing Medicaid requircment~ of statewide ness, comparability, and arno'.mt, duration and scope. 

V. CONCLUSION 

HCFA should strike § 3212.3 of its Medicaid Manual and insert a new §3212.3 as 
follows: 

3212.3 Transition tor aliens recejying Medicaid benefits on August 22. 
1996.--

A. A liens receiving Medicaid on August 22. I 996.--Conti.nue to 
provide Medicaid to any alien who was lawfully residing in a State, who 
continues to meet the State's Medicaid eligibility criteria, and who was 
receiving Medicaid on August 22. 1996 until January 1. 1997. An individual is 
considered to be receiving Medicaid on August 22, 1996 if the individual had a 
valid Medicaid card or your records show Medicaid eligibility or that date. 

6 For example, Title VI of the Civil Rights Act of 1964 provides that no person in the 
United States shall, on the ground of race, color or national origin, be excluded from 
participation in, be denied the benefits of or be su~ject to discrimination u:Jder, any program or 
activity receiving Federal financial assistance. (42 U.S.c. § 2000(d) (1991)).) 

6 
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B. State Discretion After January!. ! 997.--After January 1, 1996 you 
are granted the authority to determine Medicaid eligibility for ql.alified 
immigrants. You must answer a single question: "Will we, as a State, consider 
qualified immigrants eligible for Medicaid?" 

o If you answer in the negative, all qualified immigrants, subject to the 
exceptions in §3212.4, will be barred from receiving Medicaid in your State. 

o If you answer affirmatively, qualified immigrants will be treated as 
citizens for the purposes of Medicaid eligibility. Immigrants wh:) would be 
eligible for SSI cash payments but for their alienage will bc deened as if they 
were receiving those payments, and will be eligible for Medicaie' as members 
of that "categorically needy" group. 

o You must inform the Health Care Financing Administration of your 
choice by stating explicitly in a letter signed by the your Medica:d Director 
that you have elected or declined to consider qualitied immigrwr:s eligible for 
Medicaid. You may also notify HCFA of your decision by amerding your 
State plan. 

C. Failure of State to Elect.--lf you fail to notify the Fed::ral 
government of your decision regarding Medicaid eligibility for immigrants as 
specified in (B), qualified immigrants will continue to be eligible: for Medicaid 
under categories for which they currently qualify as immigrants: 

oSSA will issue an infonllational notice to all SSl individuals whose 
citizenShip sLatus is unknown in early 1997. This notice will inform the SSI 
beneficiary of the changes in the law and give the individual 90 days to obt..1.in 
evidence of citizenship or immigration status. The foregoing noLice will be 
ti)lIowed by another notice during the summer of 1997 telling the individual 
that SSI benefits will stop because the individual does not meet the alien 
eligibility requirements. This notice ofpJanned action will genel:'lte WI SDX 
record. Upon receipt of the SDX from SSA indicating that a Medicaid eligible 
SSI alien recipient's 5SI benefits have stopped, redetermine the dien's 
Medicaid eligibility. FFP will be available for individuals who qualify under 
another Medicaid category. 

o Qualified immigrants who meet the income, resource Ilnd disability 
requirement!'; of SSI, but are not actually receiving SSI cash payments, will 
c(mtinue to be covered under Medicaid if you have elected to cover individuals 
who meet the income, resource, and disability requirements of SST. 

o If you have not previously elected to create such a group, and choose 
not to do so at the present time, qualified immigrants who had pr1wiollsly 

7 
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received SSI will lose their Medicaid coverage through your failure to notify 
ReF A of your intentions regarding this group of individuals. 

In addition, HCF A should amend §3212.5 to include the following: 

o You must abide by all existing Medicaid requirements, including 
statewidelless, compambility, and amount, durati(m, and scope wilh respect [0 

"qualified" aliens. 

o You may not discriminate among classes or groups of"qualified" 
aliens by providing different levels of services. 

o You may not discriminate bet\veen citizens and "quali:::ied" aliens by 
providing different levels of services. 

Sincerely. 

Rev. Fred Kammer, SJ 
President 
Catholic Charities USA 

Prepared by tile Georgetown FcdcT!ll Legislation Clinic on be.half of 
Catholic Charili~s USA (12f5/96.douglhcfiICmts.mcm) 

P.009/009 
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FORTUNA_D @ A1 
12/03/96 01 :48:00 PM 

Record 

To: BENAMI_J @ A1@CD@LNGTWY 

cc: Elena Kagan, Emily Bromberg, Keith J. Fontenot, ABERNATHY _P @ A 1 @CD@LNGTWY 
Subject: bucket 

Looks like fixing the bucket is expensive -- somewhere between 
$750 million to $2 billion over 6 or 7 years. There is confusion 
on this -- we scored nothing, which was not right; CBO scored 
$2.5b, which is too much; and the truth is somewhere in between. 
But it's hard to see how it's less than $750 million or so. 
(Keith: I got this from Bonnie Washington.) 

OMB says the HCFA Actuary is doing a fresh number. But it's 
unclear whether we are stuck w/CBO's numbers, even if they're 
wrong. OMB is aware that they need to press them to do this 
number right away. 

Shouldn't we add this to the menulmix that OMB has developed? 
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Issue: 

Background: 

10/29/96 

"All-or-None" Qualified Alien Issue 

Whether. if a State chooses to cover eligible qualified aliens. the State 
must cover all those eligible aliens in the categories into which they 
may fit, or whether the States may choose only certain categories of 
qualified 'aliens. 

Historically, Title x:I1: has given States some fleXIbility around optional categorical 
eligibility policies. in that they can provide this optional eligibility to only one of the. 
major categories, such as the aged or disabled, or to several or all of these 
categories. For the most part, Title XIX gives the same flexibility when States are 
deciding their options'on covering the medically needy, i.e. they can cover one 
major category, several. or all of the major categories. (There is an exception for 
certain pregnant women and children, who are entitled to mandatory coverage) .. 

With the enactment of welfare reform and its immigration provisions, States have 
asked if they are permitted()li similar degree of fleXIbility, so they can cover, for 
example, only aged qualified aliens, or whether they must cover all qualified aliens 
if they choose to cover any at all. , 
While it is early in the States' decisionmaking process, the APWA reports that so 
far 14 States intend to,provide Medicaid coverage to qualified aliens and 2 States 
have decided not to. At a recent E-TAG meeting, the States were asked whether 
any States is planning to cover some groups, but not all groups, of qualified aliens. 
The individuals in the E-TAG meeting were only aware of one State that plans to 
cover only some groups within the qualified alien population. 
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General Legal Principles: i 

A State cannot cover a category of qualified aliens unless it covers the same \. o 
category for U.S. citizens. I 

o Medicaid can ~)Dly be provided to qualified aliens if they meet all other 
applicable eligibility requirements beyond immigration status. 

Groups of Aliens Impacted: 

e 

o Qualified aliens who entered the U.S. before AugUst 22. 1996. 

o Qualified aliens for whom the 5 year ban has expired. 

o Certain qualified aliens who lose S5I because of immigration status, but 
who couId still qualify under other Medicaid eligIoility criteria. 

Groups of Aliens Not Impacted: 

o Qualified aliens excepted fromtbe S year ban, who arrived in the U.S. on or 
after August 22-,1996. and whose Medicaid eligibility is mandated by 
Section 403(b).~ . 

I 
I 

1 • 

I 
·1 
; 

o Qualified aliens whose Medicaid eligIoility is mandated by Section 402(b)(2). . 
such as-legal immigrant who have worked 40 qualifying quarters. \' 

Options: . 1

1 

I 

Two options are ofIerred for consideration: .1 , 

-2-
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1. If a State covers any impacted qualified alien. it must cover all impacted· 
qualified aliens who would otherwise meet the eligibility requirements in the 
State Plan. . 

o 

o 

This option promotes equity among the various categories of 
impacted qualified aliens. 

Adopting this option may induce States to make Medicaid eligible 
certain categories of impacted qualified aliens whom they would 
not otheiwise cover. 

Cons i . 

o Requiring States to cover all qualified aliens may induce some of them • 
to decide not to cover any impacted qualified aliens. 

-3-

. '~.'. 



NPU-14-1996 18:53 IGR 

. 2. A State may cover only certain subgroups of impacted qualified aliens based 
on the pre-welfare reform Medicaid eligibility categories. For example, a 
State could cover only those impacted qualified aliens who are aged. 

o May induce some States, who would not cover any impacted qualified 
aliens if placed in an all-or-none position, to cover some subgroups of 
impacteq. qualified aliens. 

( 

o Creates inequity among impacted qualified aliens. 

o May result in fewer qualified aliens becoming Medicaid eligible than -
under Option 1, particularly since it does not appear that many States 
would be driven into selecting "none" if Option 2 is not available to 
them. 

o· Creates administrative complexity for the States in keeping track of 
subgroups of qualified aliens who are or are not Medicaid eligible. 

o . Causes more confusion for beneficiaries and providers in adding 
another layer to the decision tree ofwbo is and is not eligible. 

Recommendation: 

We recommend option 1. This option serves the objective of seeking to lessen the 
impact of the welfare reform immigration provisions, and results in equitable 
treatment. 

-4-
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. Establishing a Link Between TANF Eligibility and Medicaid Eligibility 

Is there a way. for States to make Medicaid eligibility flow directly from eligibility for 
TANF, assuming that the TANF and Medicaid eligibility requirements are properly 
aligned? 

Problem 

There is considerable Concem over the possibility that individuals currently eligible for 
Medicaid because of receipt of AFDC will lose Medicaid as they move from AFDC to 
TANF. Loss of Medicaid could result from a number of possible administrative 
problems, including States requiring a new or separate Medicaid application from 
former AFDC recipients when they apply for TANF. If a separate application is 
required, it is likely some individuals either will not take the steps necessary to file the 
application. or in some other manner will "fall through the cracks· in the administrative· 
process. The potential: for loss of Medicaid would be greatly reduced if States could 
provide automatic eligibility for TANF recipients. thereby eliminating the need for a 
separate Medicaid application. 

Discussion 

The welfare reform legislation permits States to use a common application for TANF 
and Medicaid. Use of a common application obviously would eliminate many of the 
problems inherent in the use of a separate application for Medicaid. However, there is 
no authority for HCFA fo require use of a comm~n application, and differences between 
TANF and Medicaid program requirements could make it difficult for States to use a 
common application. ' 

We can provide a simple check-cff statement in the Medicaid State Plan (via a State 
Plan Preprint) allowingtStates to indicate that the eligibility criteria for TANF are the 
same as the criteria for Medicaid for the new section 1931 group. Such a check-off 
would identify States that have aligned T ANF and Medicaid income and resource 
criteria. However, as briefly noted above, other differences between the TANE and 
Medicaid programs may make alignment of income and resource criteria alone 
insufficient to prevent the need for separate applications. 

l 

While income and resource criteria can be aligned between the two programs. other 
differences between the programs pose problems for complete program alignment 
There are a number of requirements applicable to Medicaid which are not applicable to 
TANF. Following are. examples of the differences between the two programs. This is 
not intended to be an exhaustive list; rather, these are items we can readily identify. 
Others would doubtless arise as we and the States gain aelual program experience. 

., 
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o Residency. States generally require that individuals receiving Medicaid be 
permanent residents of the State. There is no similar requirement for TANF. 
While it is unlikt;!ly that most States would provide T ANF benefits to non­
residents, some" States with large migrant populations might do so while the 
migrants are actually in the State. However, these individuals might not be 
residents of the State for Medicaid purposes. 

o 

o 

Assignment of rights to medical support and payment Individuals applying for 
Medicaid must, as a condition of eligibility, assign a/l rights to potential third­
party sources of payment for medical expenses to the State Medicaid program. 
No similar provision exists in TANF. 

I 

I 
I 

I 

I 

Deprivationl100 hour rule. The various requirements surrounding this rule 
currently apply to Medicaid, but not to TANF. The applicability of this rule to the 
section 1931 grdup is still under discussion. I 

o Child must be living with a designated relative. Medicaid requires that an 
eligible family must include a child living With a designated relative. (The 
definition of "living with" is included in the definition of "dependent child" in 
section 406(a) of the old title IV-A. Section 1931 specifically requires that 
families eligible for Medicaid under that section meet the eligibility criteria of 
sections 406(a) through (c) and 407(a).) TANF has no Similar requirement. 

There may be ways for'States to accommodate these and similar differences and still 
avoid requiring a separate application for Medicaid. For example, a sophisticated 
automated eligibility system may be able to sort through and deal with the various 
program differences. If.a State can (and is willing to) deal with the program differences 
in such a way as to make Medicaid eligibility flow from T ANF eligibility as directly as 
pOSSible, HCF A presumably would be able to approve such a process. Such approval 
could be done through the State Plan Preprint using a check~ similar to the one 
discussed previously. i 

A second check.:off presumably could be added that would allow the State to stipulate 
that the various prograrh differences have been dealt with so that aligibility for TANF 
results in eligibility for Medicaid. Such a check-off could be made fairly detailed, 
specifically listing the various program differences to be resolved and asking for a State 
assurance for each item. However, it may be difficult to design a complete list given 
the likelihood of additional program conflicts coming to light as we gain actual program 
experience. 

As an alternative, States could be asked to provide a more general assurance to the 
effect that they had resolved all differences between the programs so that eligibility for 
Medicaid could flow seamlessly from TANF eligibility. While such a general assurance 
would result in HCFA having less specific information about State programs, it would 
make State plan submittals and, ultimately, program administration much easier for the 

'; 
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States. Also, there is Considerable precedent for HCFA accepting assurances from the 
States in various program areas. I 

Assuming the details could be worked out, HCFA approval of a plan amendment where I 

the check-off requirements are met would effectively constitute a certification that the 'j 
! 

two programs, are aligned and eligibility for Medicaid would flow from eligibility for " J 
TANF. However, if States cannot, or for whatever reason will not, resolve the program 
differences so that only one application is necessary, there appears to be no authority 
for HCFA to require them to do otherwise. 

r 
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RDMINISTRRTOR'S OFFICE 

November 14, 1996 

Mr. Bruce Vladeck 
Health Care Financing Administration 
Department of Health and Human Services 
200 Independence A venue, S. W. 
Washington, D.C. 20201 

Dear Mr. Vladcck: 

202 690 6362 P.03 
~~~*~ee8#S9a62S2 P.02/09 

On behalf of the National Association of Public Hospitals and Health 
Systems (NAPH). I would like 10 thank you for your leadership and responsiveness 
in implementing the Medicaid-related provisions of the Personal Responsibility and 
Work Opportunity Reconciliation Act of 1996 in a manner that is sensitive to the 
needs of America's safety nct health system. As you are aware, the loss of 
Medicaid coverage for a significant number of legal immigrants, as envisioned in 
this bill. will have spillover effects on the ability of safety net providers 10 ensure 
access to necessary health services for all residents of our communities -- citizens 
as well as immigrants, insured as well as uninsured. Because of the stress that this 
rollback in coverage places on these providers' resources, it is important that the 
Medicaid-related proviSions of the legislation be inlerpreted carefully so that no 
more individuals lose coverage lhan is required under the Jaw. ' 

In that spirit, I urge you to review HCFA's proposed policy with respect to 
current legal immigrants who Jose their ssr and. derivarively, their Medicaid 
coverage under the bill. In an October 4 Jetter [0 State Medicaid Directors, HCFA 
indicated that Slates that currently do not have a non-cash SSI-related eligibility 
group for Medicaid would be required to amend their slate plans to establish such a 
group if they wish to continue to cover immigrants who have lost SSI. These 
states would be faced with the dilemma of either disenrolling an cunent S5! 
immigrant recipients or effecting a significant expansion in their Medicaid 
programs well beyond what their resources may permit. Twenty-one Slates, 
including Texas, would confront such a predicament. 

We believe the law permits a less drastic alternative. It is our reading of 
the Act that when it delegates to Slates the authority to P determine che eligibility 
of" legal aliens for Medicaid, it has authorized stales effectively to ignore the alien 
statuS of those who otherwise meel $SI eligibility criteria and deem them to be SSI 
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recipienrs for purposes of determining Mooicaid eligibility. In this way, states will not be 
required to Create a new non-cash SSI-related eligibility category. but rather may opt simply 
to continue the Medicaid eligibility of those who otherwise would have lost it due solely to 
the loss of SS!. This reading of the statute is also consistent with Congress' otherwise stated 
intent to continue Medicaid coverage for all currenl immigrants, while providing stales with 
an option 10 terminate coverage if they so choose. 

In addition. we strongly recommend that HCFA clarify [hat in determining (he 
Medicaid eligibility of legal immigrams, states only have the option to decide between 
continuing eligibility or nm continuing eligibility for this population. They have nOt been 
granted flexibility to provide partial coverage or to distinguish between types of legal 
immigrants. In providing states with the option to -determine the eligibiliry· of legal 
immigrants, and in specifying that for these purposes, "eligibility relates only to the general 
issue of eligibility Or ineligibility on [he basis of alienage,· Congress has made clear that the 
decision is an 'up or down" one, and that states may not foray into other aspects of the 
Medicaid program, such as benefits packages, in determining -eligibility.-

I am enclosing a copy of a memorandum prepared by the Georgetown Federal 
Legislation Clinic for Catholic Chariries USA which discusses the legal theory supporting Our 
inrerpretation of the statute in more detail. While this interpretation may not be the only 
possible reading of the Jaw, it is clearly well within the scope of discretion that Congress has 
granted HCFA as [he implemenring agency. We urge you to adopt such an approach as you 
prepare final inslructions for states in implemenring this complex legislation. 

We would be pleased to meet with you, your staff, and/or your lawyers to discuss this 
interpretation in more detail, if it would be helpful. Please feel free [0 give me a call at 
(202) 624-7237. Barbara Eyman (202-624-7359) and Lynne Fagnani (202-414-01Ol) are also 
available (0 answer any questions. In the meantime, 1 thank you once again for your 
demonstrated commitment 10 preserving and prolecting our nalion's system of safety nel 
providers. 

Enclosure 
llI716.J4. "-51 

Sincerely, 

~~,a-
President 
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I. INTBODlJqlON 

Prior to the passage of the Personal Responsibility and Work Opportunity Reconciliation 
Ad of 1996 (the "Welfare Act"), one of the primary ways in which immif rants qualified for 
Medicaid was through the receipt of Supplemental Security Inc()me ("SSr ') cash payments. 
Section 402(a) oftlw Welfarc Act now prohibits certain inunigrants who <.rc lawfully residing in 
the Unitcd Staks ("legal immigrants") from receiving SS} payments, SecioJl 402(b) of that Act· 
gives Statesthc discretion to determine whether legal immigrants otherwi::e eligible for Medicaid 
under a State plan will remain eligible for Medicaid. 

Section 402(b) allows States to ask and answer a single question: "Will we, as a State, 
continue Medicaid eligibility for legal immigrants who are otherwise eligi ble for Medicaid under 
Qur State plan?" If a State answers this question in Lhe negative, legal immigrants will be denied 
Medicaid in that Slate. COllversely, if a State answers affirmatively, legal immigrants will be 
treated as if/hey were citizens for purposes of Medicaid eligibility in that State. [mmigrants who 
used to be receiving SST payments will be "deemed" as ifthcy were rccei\ ing SST and wilt be 
eligible for MedicaiJ as part of that "categorically needy" group. 

Ifa State fails to notify the Federal government ofits decision regirding Medicaid 
eligibility for legal immigrants, such immigrants will continue to be digibIc for Medicaid under 
current categories 1(,)[ which they quali1y £t)· immigranl.l'. In other words, legal immigrants who 
were receiving Medicaid lhrough the receipl of AFDC, as pregnant wome.11 or chiklren. or 
through any category other than SSI, will automatically continue to be co"·!red under Medicaid 
in any State that has not notified the Federal govemment of its desire to el:'lninatc Medicaid 
coverage [or such individuals. 

Legal immigrants who previously received ~Sl cash payments anJ who live in a State 
that has elected Lo cover individuals who meet the income, resource, and Jisability requirements 
of SSI, but are not actually receiving SSI cash payments, will automaticall v fall into this 
"SSI/(lptional categorically needy" group and will receive Medicaid. Con··:erscly, legal 
immigrants who previously received SSI payments in a State that has not dectcd Lo create a 
"SSIIoptional categorically needy" group will Il)Se Medicaid coverage if tr.e State fails to notity 
the Federal government of its imcntion to cover such individuals. 

11/ FStral NW 1?t;rJ", IZ8 WasIt;flg:/J1t DC 1(}(}{)[.2D95 

101·661·9595 Fd% /I 202-662·9682 
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II. STATE DISCRKTION TO PROVIDE MEDICAID TO IMMIGRANTS 

The discretion provided to States by §402(b) of the Welfare Act i:; both broad and 
limited. It is broad in the sense that States are allowed to decide. notwiti:standing any previous 
restriction in the Medicaid statute, whether or not to provide Medicaid coverage to immigrants 
lawfully residing in the United States. It is limited because States were gven the authority to 
decide only one question: whether or not they will treat legal immigrants as citizens for purposes 
of Medicaid eligibility. 

The broad discretion granted to States was me end result of a long political process. The 
House-passed version of the Welfare Act had barred current legal immigrants from Medicaid. In 
contrast, the Senate-passed version of the legislation gave States discreticn to bar legal 
immigrants from Medicaid. The final conference agreement for the Welhre Act followed the 
Senate approach. recognizing that a number of States that wished to maintain Medicaid coverage 
for current legal immigrants would lose considerable Federal funds if the House approach was 
adopted. Thus. Congress' ultimate political resolurion was to provide Sta::es the broad discretion 
and flexibility to grant or deny Medicaid eligibility to legal immigrants. 

The limitation on State discretion arises trom the convergence of ~i402(b)(l).and §433 of 
the Welfare Act. Section 402(b)(1) provides the following: 

Notwithstanding any other provision of law ... a State is 
authorized to determine the eligibility of an alien who is a :Iualified 
alien for [Medicaid]. 

Section 433(a)(I) provides the following definition of "eligibility:" 

For purposes ofthi5 title, eligibility relates only to the general 
issue of eligibility or ineligibility on the basis of alienage 
(emphasis added). 

The combination of §402(b)(1) and §433 makes clear that States are allowed to make one 
decision: whether they will consider individualseiigible or ineligible bec£iuse o/their alienage. 
If a State decides aliens will be eligible, the State ha~ decided to disregard alienage and to treat 
immigrants legally residing in the United Stares as if/hey were citizens for the purposes of 
Medicaid eligibility. 

If a State exercises its authority to consider legal immigrants as if:hey were citizens, 
these immigrants will be "deemed" as if they were receiving SSI paymen,:s for es of 
Medicaid eligibility. The concept of "deeming" is not a foreign one. or.'. ress has amende \ 
Medicaid to create several categories of individuals who are "deemed" to be receiving SSI or 
AFDC for purposes of Medicaid eligibility ,I and the Health Care Financit..g Administration 

1 See, e.g., 42 U.S.c. §1396v(a)(3) (Medicaid eligibility maintained for foster children 
who would have been eligible for AFDC except for removal from the farni.ly home by court order 

2 
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("HCFA") has often issued regulations implementing these statutory changes.2 Indeed. Congress 
took an analogous action in the Welfare Act with regard to families losin,~ AFDC as a result of 
the repeal of that program. fn §114 of the Welfare Act (the "Chafee-Bre<tux provision"), t.. ,f2u.t 
Congress required States to continue providing Medicaid to individuals v .. ho would have received ... ~~~;:tf t'. c.. 

AFDC prior to the enactment of the Welfare Act. Section 114 states; "For purposes of this d." d \A.ol,.. "'" ~ 
title ... in determining eligibility for medical assistance, an individual sr.all be treated as Z=\M.JL 

receiving {AFDC} (lid or assistance . .. 

In the context of SSI and immigrants, however, rather than amenc. the Medicaid statute to 
create a category of individuals deemed as receiving SSI payments_ and nther than mandate 
States to create such a category, Congress chose to delegate the decision ':0 create such a 
category, and the authority to do so, to the States. Once a State decides t<) provide Medicaid 
coverage to legal immigrants. it has chosen to exercise the option provid(~d it by Congress to 
deem such individuals as if they were receiving SSI payments. Thus, CO:lgress acted to deny 
SSI cash paymentc; [() immigrants legally residing in the United States. but chose to delegate the 
consequential question of Medicaid coverage to the States. 

By contrast. the reading of §402 offered by HCF A; fails to give a:)propriate weight to 
Congress' ultimate political resolution with regard to Medicaid and the S :ates, and fails to 
implement the discretion granted by Congress to the States as part of that resolution. Under 
HCfA's reading. many States would be required to expand their M~dicai:i program in order to 
continue covering the same people they cover now. At the present time. cwenty-nine States have 
chosen to provide Medicaid to individuals who meet the income and resource requirements. and 
the disability standard, of SST but do not actually receive SSI paymems: If these States \Nish to 
cover legal immigrants as before. they need do nothing more than recertity such individuals as 
"SSIIoptionally categorically needy." But ifany of the remaining twenty-one States wishes to 
cover the same immigrdl1ts they had been covering before, these States mllst create a new 
"SSIIoptional categorically needy" group for bOlh citizens and immigrants, 

There is no evidence in the legislative history that Congress intended to require States to 
expand Medicaid coverage in order to serve the same people lhey were serving before_ Indeed, 
such a result would have been contrary to the spirit of the political resolU! ion reached by 
Congress. to accommodate the States. 

or voluntary placement by deeming them as receiving AFDC); see also 42 U.S.C. § 
1396v(a)(5)(E) (Medicaid eligibility restored for individuals who lost Medicaid because a Social 
Security cost of living increase made them ineligible for SSI by deeming them as receiving SSI); 
see also CFR cites. 

2 See, e.g .. 42 C.F.R. §435'.I13, 42 C.F.R. §435.122 . 

3 See HCF A's October 4, 1996 letter to State Medicaid Directors (Fact Sheet #3). 

• In its fact sheet. HCFA calls this group "non-cash SST-related." We call this group 
"SSI/optionally categorically needy," based on "Yellow Book"temlinology. 
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Moreover, forcing a State to continue its identical Medicaid coverage for legal 
immigrants only by significantly expanding its existing Medicaid program would be a 
sufficiently dramatic change that (Jne would expect to see such an intentretlected somewhere in 
the comminec reports or the Congressional Record. As the time-honored principle of statutory 
interpretation teaches, the "dog didn't bark" in this case.s 

fiI. "NOTWITHSTANDING ANY OTHER PROVISION OF LAW" 

Section 402(b)( I) provides the following: 

Notwithstanding any ocher provision of law ... a State is authorized to 
determine the eligibility of an alien who is a qualified alien for [Medicaid]. 

For States that wish to continue Medicaid coverage for legal alien.!), the phrase 
"notwithstanding any other provision of law" provides these States with Ihe necessary authority 
to do so. That is. norwirhsranding §402(a). which bars SSI cash paymen:s to immigrants 
lawfully residing in the United States, and notwithstanding 42 U .S.C. § I :l96a(a)( 1 O)(i)(U). which 
mandates Medicaid coverage solely for individuals "with respect to whom supplemental security 
income benefits are being paid under title XVI," States are authorized to deem such immigrants 
as ((they were receiving SSI cash payments for purposes of Medicaid eli:~ibility. 

For States that wish to deny Medicaid coverage for legal immigrmts, the phrase 
"notwithstanding any provision of law" provides States with the authorit:,t to take that course of 
action. That is, notwithstanding the legal requirements of the statute auth.orizing Medicaid.6 

States may discriminate against immigrants as a group ill their Medicaid programs. 

Any hroader reading of the phrase "notwithstanding any other pr('\'ision oflaw" would be 
inappropriate. There is no evidence in the legislative history that the phr.lse was intended to 
encompass a wholesale repeal of all Medicaid rules. such as statewidene~ S, comparabilitY, and 
amount. duration. and scope, or a wholesale repeal of all statutory civil rights .rules.7 Such an 
interpretation would have been a monumental change in healthcare and civil rights principles and 
would not have been accompanied by silence. (See, e.g., Shine v. Shine.~02 F.2d 583 (1986).) 

5 See: e.g.. Shine v. Shine, 802 F .ld 583 (1986)( explaining principle that a statute "should 
not be read to effect a reversal of ... long-standing principles" without legislative history 
affIrmatively evincing ~uch Congressional intent, including "not[ation] in the congressional 
discussions"). 

6 See. e.g.. Medicaid Source Book: BaCkground Data and Analysi, ("Yellow Book"), 
CRS 1 03-A, Jan. 1993. p. 244. 

7 For example, Title VI of the Civil Rights Act of 1964 provides 1:1at no person in the 
United States shall, on the ground ofrace, color or national origin. be cxc.luded from 
participation in. be denied the benet its of or be subject to discrimination under. any program or 
activity receiving Federal financial assistance. (42 U.S.C. § 20aO(d) (19~'6).) 

4 
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Instead of such a bizarre and far-reaching interpretation. the phra~,e "notwithstanding any 
other provision of law" must be understood in light of the explicit limiTe,,/ defmition of 
"eligibility" provided by Congress in §433. Congress intended for State~ to be given the 
authority to decide whether alienage would matter in the initial decision ,)1' whether to provide 
Medicaid coverage. The phrase "notwithstanding any provision of law" ','Vas inserted to provide 
States with the statutory leeway to exercise this one particular decision. Thus. once States 
choose to disregard alienage and provide Medicaid. they remain bound bi existing ~edicaid 
requirements of statewideness. comparability, and amount, duration and ::cope. 

IV. CONCLllSION 

HCFA's guidance to States should read as' follows: 

The authority granted to States in §402(b)(1) to detennine 
Medicaid eligibility tor qualified immigrants requires Stat·~s to 
answer a single question: "Will we .. as a StaTe, consider qll£llijied 
immigrants eligible for Medicaid?" If a State answers in ~:he 
negative. all qualified immigrants, subject to certain starutxy 
exceptions, will be barred from receiving Medicaid in that State. 
If a State answers affirmatively, qualified immigrants will be 
treated a<; citizens for the purposes of Medicaid eligibility. 

In States that elect to consider qualified immigrants eligibie for 
Medicaid. immigrants who previously qualified because tl.ey 
received SSI cash payments will be deemed as if they wer,: 
receiving those payments, notv.;ithstanding §402(a), IDld wi.ll be 
eligible for Medicaid as members afthat "categorically ne,~dy" 
group. 

A State must inform the Health Care Financing Administration of 
its choice by stating explicitly in a letter signed by the State 
Medicaid Director that the State has elected or declined to 
consider qualified immigrants eligible for Medicaid. A St;lte may 
also notify HCF A of its decision by amending its State plal1. 

Once a State makes a decision to provide Medicaid [0 qualified 
immigrants, the State must abide by existing Medicaid req·:J.irements of 
statewideness, comparability, and amount, duration, and scope with 
respect to the class of qualitied immigrants. 

If a State fails to notify the Federal government of its deci~.ion 
regarding Medicaid eligibility for immigrants, qualified 
immigrants will continue to be eligible for Medicaid under 
current categories for which they qualify as immigranTs. III other 
words. qualified immigrants who were receiving Medicaid 

5 



) 

,. NDU-14-1996 15:58 

through the receipt of AFDC, as pregnant women or children, or 
through any category other thail SSI, .... ill automatically c,)ntinue 
to be covered Wlder Medicaid in that State. 

Qualified immigrants who previously received SST cash 
payments in States that have elected to cover individuals who 
meet the income, resource, and disability requirements of SSt 
but are not actually receiving SSI cash payments, will continue to 
be covered under Medicaid as members of that group. However, 
if a State has not previously elected to create such a group. and 
chooses not to do so at the present time, qualified immigr~mts 
who had previously received SSI will lose their Medicaid 
coverage through the State's failure to notitY HCFA of it~ 
intentions regarding this group of individuals. 

Pr~pared by the G~orgctown Federal Legislution Clinic on hehulf of 
Catholit Charities USA (llt14/96.H:ICC.USA\fALL.96IDOUOIHCFfl.4.MEM) 

P.008/008 
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E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

cc: 
cc: 
cc: 

SUBJECT: 

17-Nov-1996 08:48pm 

Diana M. Fortuna 

Christopher C. Jennings 
Domestic Policy Council 

Carol H. Rasco 
Jeremy D. Benami 
Pauline M. Abernathy 

RE: "all or none" issue 

THE PRE SID E N T 

I personally believe that HHS is wrong on this one. I have never 
been comfortable with the all or nothing requirement on optional 
benefits. I believe it puts us in a position where some Governors 
may say, for example, I would not kick those elderly immigrants 
out of nursing homes if the Feds did not make me cover every 
eligibility category in order for me to prevent this. I simply do 
not have the money for everyone. Along these lines, the all or 
nothing approach serves, in my opinion, as a disincentive for some 
states to even consider covering these optional benefits. 

As I understand it from Pauline and Nancy Ann, Diana, you did not 
reach final closure on this one yet? What is your reading on the 
state of play? What is your feeling on this issue at this point? 

cj 



E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 
CC: 

SUBJECT: 

18-Nov-1996 08:26am 

Diana M. Fortuna 

Carol H. Rasco 
Domestic Policy Council 

Christopher C. Jennings 
Jeremy D. Benami 
Pauline M. Abernathy 

RE: "all or none" issue 

THE PRE SID E N T 

I don't remember the specifics of that part of the conversation 
although I remember the meeting. We were primarily talking about 
expansions when we talked about states being able to expand. 

However, let me strongly state I think it is wrong to go with all 
or nothing. The stories that could come out in the newspapers in 
the states are as bad as Chris indicates and worse. Financially 
many states will not be able to cover all without making some very ) 
serious cuts in other parts of medicaid or other parts of state 
budgets and with the public climate such as it is about immigrants 
I can assure you states will be politically forced to cut all if 
that is their only choice from the federal government. 

Thanks for the update. 



E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

SUBJECT: 

18-Nov-1996 10:41am 

Carol H. Rasco 

Diana M. Fortuna 
Domestic Policy Council 

Christopher C. Jennings 
Jeremy D. Benami 
Pauline M. Abernathy 
Stephen C. Warnath 

RE: "all or none" issue 

THE PRE S I DE NT 

We can -- and will -- pull back on this one and regroup. 

I understand the arguments that have been put forth, and think 
they are good ones. Let me state a few arguments on the other 
side, though, just to make sure we are thinking of all the angles. 

First, based on admittedly limited knowledge, it appears that most 
states are prepared to ante up on this. Therefore, giving them 
the option to pick and choose may open a door and encourage them 
to do so, and thereby reduce coverage we would otherwise get. 

Second, unless I am missing something, state budgets already 
assume at this point that they will cover all of these people. 
Governors may argue in the future that deficits have arisen, and 
they need to cut back in this area to reach balance, but at the 
moment I don't think anyone has an argument that covering all 
legal immigrants will cost them money they weren't planning to 
spend. (I know, that doesn't mean they won't make such an 
argument publicly .... ) 

Finally, I understand the general desirability of offering options 
to states on Medicaid, and recognize that states may well try to 
shift blame onto us if we make them cover all legal aliens. But 
the state option we would offer them here is to offer citizens one 
Medicaid package and legal immigrants another. You could say we 
already crossed the line on making distinctions by citizenship 
status when we signed the bill ... but immigration does have more 
of a Federal interest to it than many other state options. 

Anyway, food for thought. 



E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

SUBJECT: 

My updates: 

25-0ct-1996 01:07pm 

Jeremy D. Benami 

Diana M. Fortuna 
Domestic 'Policy Council 

Kenneth S. Apfel 
Emily Bromberg 
Elena Kagan 
Stephen C. Warnath 

RE: Top Ten List 

THE PRE SID E N T 

1. Medicaid waiver b vs. d issue: HHS did have their meeting, 
and now know that very few states are affected (3-4) even if you 
take the most draconian interpretation of the law. So it appears 
that this is 'less of a mega-issue than we had thought. But HHS is 
still trying to decide internally which legal interpretation to go 
with, and doesn't want to meet with us again until they decide. I 
told Monahan I want to be involved during, not after, and need to 
push this with him. He argues there is no big rush on this 
question because the states aren't pressing us. 

2. Disability reg: meeting set today at 2:30 wjOIRAjOMB and INS 
to bring me up to speed on this. (Rm 211 if anyone's interested.) 
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WELFARE REFORM IMPLEMENTATION 
Continuing Medicaid Co'Vrrag~ for Qualifled Aliens. 

by 
Claudia Scltlosberg. National Health Law Program 
Trish Nemorc. National Senior Citizens Law Center 
Josh Bemstein, National Immigration Law Center 
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This memorandum analyzes key clements of the provision ofthc Personal Responsibility 
and Work Opportunity Reconciliation Act of1996 (Pub.L. 104·192Xtbe welfare Jaw) granting to 
states authority to determine eligibility of qualified aliens for Medicaid. 

The analysis is premised on the principle that while the welfare law m:ates major new 
restrictions on receipt of'public benefits by legal immigrants. it1eavcs the strucrure of'the 
MccliRoid program inlaCt. t~ exercise their option to continue to serve their existing Medicaid 
population. inc:1udins those who lose SSI cash assistance. sta,tes need not expand their current 
Medicaid program or incur additional administrative e and rna not alter or amend their 
M pro 0 e artu::u es licitl authorized b this law. This 
intCrpmation gives SlateS authority to exercise their lawful options .without undue administIali"e 
burden and expense; at the same time,. it gives effect to President Clinton's commitment to 
. minimize the hBIShest impacts of the law and preserve Medicaid for the largest number of aged 
and disabled qualified aliens . . 
I. THE MEDICAID STATUS OF QUALIFIED ALIENS WHO LOSE S8! CASH 
ASSISTANCE 

Polley: QuaUDcd aliens who lose SSI cub assistancc reruaiu. i-telorlcally n~r 
Mediaid unless .• ehte a"'nl!atlvely chOOH8 to DotcoverquaUfled alieaaat aiL States do 
not Deed to apmcl their aiJtin, Medicaid prop1lllll to &:ontinue covenl. for the .. 
otherwise qualified aliens. 

Under Section 402(a). qualified aliens who are not otherwise exempted I lose SS! cash 
assistance. Since 58J cash assistance recipients arc mandatory§tcgorically needy~dcr the 

I Exemptions from the bar to receipt of SSI arc provided for refugees, asylees and certain 
individuals whose deportation is being witbhcld, until five years after the grant ofthosc statuses. 
veterans (and their spouses and dependents) on active duty or honmably discharged. and lawful 
permanent residents with 40 quarlCrS of qualifying work cowrage during none of which they 
received federal means tested benefits. §402(a)(2). 
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Medicaid proaram (in all except the twelve section 209(b) states). the loss ofSS[ by most 
qualified aliens will sever their automatic link to Medicaid. However, unless and. WltiJ a state 
affirmatively exercises its choice to exc:lude qualified aliens from coverage in its Medicaid 
prognml. it must continue Medicaid coverage for these individuals. Z This is because: the loss of 
SSfbenefits is due $Olely to the status of the recipient as an alieni sucb status is an eligibility I 
requirement inconsistent with the alien eligibility requirements of Medicaid provisions.' 

ConiJCSS set forth two separate alien eligibility schemes: one for SSl and one for 
Medicaid. Whereas non-cxanpt qualitied alienli are excluded from 551. Congress gave Ilal§ the 
authority to determine UIeir eligibility for Medicaid. It would be inconsistent with this scheme 
for RCF A to interpret the S5l provision to apply to Medicaid as well. Such an interpretation 
would require states to deny Medicaid to aliens who would have been eligible for assistance but 
for their immigration status. 

By giving states the choice to determine eligibility for Med,icaid based OD alie 
Congress has delegated to t e stat to eem as reed' S 
55 for their alienage. Thus. non.exempt, qualified. aliens who lose SSI cash assistance are 
in mueh the same situation as "Pickle" people who lost Medicaid because a Social Security cost 
of living increase made them ineligible for SSI, or families with stepchildren who lost Medicaid 
because AFDC deeming rules made them ineligible for AF~stance. In both 
situations. Medicaid was restored for 1hese beneficiaries by ~ them eligible for the 
tespective cash assistance programs. Through this mechanism, these beneficiaries retained 
eligibility as "mandatory c:ategorically needy."· 

The decision ora state to continue coverage oinon-exempt. qualified aliens. therefore, is 
cff=vely a decision to deem these individuals SST eliaiblc:: and thu, catq:orically needy and to 
continue to provide Medicaid as before. Statccl alternatively. a state can continue to provide 
Mcdiwd benefits to qualified aliens who, "but for" their status as aIiel1$, would be eligible for 

Z HCF A's Medi~d Bureau has made it clear to states that to exercise their choice to 
exclude qualified aliens from coverage in their Medicaid p1'ograms, they must emend their State 
Medicaid plan. Letter from ludithD. Moore, Acting Directnr, Mcclicaid Bureau to State 
Medicaid Directors, October 4. 1996 and acc:ompanyiDg Fact Sheet #3: "Link Between Medicaid 
and the Immigration provisions of the Personal Responsibility and Work Opportunity Act of 
1996.° 

J 42 C.F.R.§ 435.406 reqyires states to provide benefits to certain lawfully admitted 
aliens who arc: otherwise eligible. "Qualified aliens" as defined in the welfare law. are included 
in this group. 42 C.F.R. §43SAOS. 42 C.F.R. § 435.122 requires states who cover SSI ~ipients 
to provide Medicaid to individuals who would be eligible for sst but Coi an cliKibility 
requirement prohibited under Title XIX. 

4Medicaid Jegulations incorporatina the "deeming" requirements are found at 42 C.F.R. 
Section 435.113 (AFDC) and 42 C.F.R. Section 435.122 (SSJ). 
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SSI cash assistance. 

Absent the deeming approach. stales would have to redeteni1ine eligibility of those 
, qualified aliens losiDi SSI under another existin cate 0 0 • Medicaid ro . If they 

had no app c e cate th would have to deny coverage or and th . 

\\ 

This approac defeats the legislative intent ofpennittiog states to choose to c::ontinue their 
Meoicaid coverage ofexistinl program beneficiaries. Moreover, the necessary redeterminations 
are administratively costly and burdensome. Those who would lose Medicaid due to loss ofSSl 
(m states without another category for theD!. to fit ~~ miaht lose their right to emer/iency 
Medicaid services, a right not even denied to those ~arc "not qualified aliens." 

~ ~~ ~cL..: 
•. Abient deemIDI:, tome states would have to cX(lud their McdicaidprognuDS in 

order to continue to cover current SSI recipients. 

Only 29 sta~ and the District of Columbia include in their state plans OPtional 
categoric::ally needy c::overqe of individuals meeting SSl requirements but not rcc::civing cash 
8lISistance (SSYQCN). Only 3S states and the District of Columbia provide coverage to 
medic::a1l need individuals. [least six states have neither a medicall need nor 0 • onal 
categorically needy program. cm who lose SST and. who live in states without the 
full scope of optional Medicaid eligibility cate ories would lose Medicaid benefits the 
state amended ItS tate pJ!lJ'I Under Medicaid rules. however. i(the state provides Medicaid to 
any individual in an optiorial group, the state must provide Medicaid to all individuals who apply 
and are found eligible in that group. 42 C.F.R. Section 435.201 (b). Thus, in order to continue 
coverliig qualified aliens who lose cash assistance. states would actually have to expand 
Medicaid eligibility to all individuals withln those other optional eligibility categorics. Clearly. 

\ 

neither the automatic loss of Medicaid by recipients nor the mandated expansion of programs by 
states was intended by Congress. 

Qexasiibne example ora State that. absent thc ability to deem individuals SSI eligible. 
will not be able to continue Medicaid coverage of qualified aliens without expanding its 

. Medicaid program. Over ~AI of qualified aliens affected by the welfare bill live in T~. and the 
Governor has indicated his intcrestin continuing Medicaid coverage for those individuals who 
will lose SSl Howevu:. Texas has ncithCl a medically .needy program, nor a program for non­
cash SSI-rclated individuals. The Texas Imcragcm:y Workgroup on Welfare Refonn estimates 
that 37,283 aged and disabled qualified aliens'receiving SSI in July 1996 would lose Medicaid 
even if the state opted to continue coverage "because their only access to Medicaid ... is now 
being denied under the new federal sratw:e. tot 

In sum. states should not have to expand Medicaid cliaibility to order to exercise the 
option to continue to provide MediCaid bCDefits to non-exempt, qualified a:nens 'IIJlio preViously 
received SS!. To req.uire states to do so would effectively nullify Congress' intent and would 

5 "1996 Federal Welfare Reform: Major Implications for the State of Texas." Report of 
the Texas Interagern:y Workgroup on Wc1i8re Reform, November 1, 1996 at A-M-1S. 
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prodw::e extraordinarlly bush rerults ~tead. HCFA must issue guidance to the states informing 
them that if they opt to continue coverage for non-excmpt qualified aliens, and sucb aliens 
qualify for SSI "but for" their alien status. they remain eatclorically needy under the Medicaid 
program. 

b. Absent deeDliDg, states will be required to undertake administratively eostly and 
burdellsome redetermination$. 

When individuals lose SSt cash assistance. states are required by Medicaid IIlwto 
redetennine their eligibility under different categories of coverage providcci by the State plan," 
HCF A has already reminded the states of their obligations in this regard. While such protection 
is critical to Medicaid recipients, to ensure that they de oot experience an unnecessary break in 
coverage, it will be difficult for states to effectively undertake the volume of redetennio'y.ons 
that will be required, absent deeming. California will have to redetennine eligibility for over 
270,000 recipients; New Yark will have to review nearly 105,000 cases. Significantly. the effect 
of requiriDi states to (mel other cat cries into wbi .. to shift 
enormous . . strative costs to the states. Yet the welfare law rovided no additional money 
for c states to undertake this reprocessinJ- Thus. the most effective.lcast costly path for 
assurini continued Medicaid for those who meet all SSI requirements except the new alienage 
restriction is to treat them as deemed SSI recipients and avoid the redetermination process. 

c. LOll of Medicaid due to loss of SSI cub assistallce might also result in losl of the 
right to emergeDC)' Medicaid "rvlea, services providecl even to those who are "Dot 
qgaUfted aile ... " . 

In aU cases where Congress has denied Medicaid to persons due to their alienage status, it 
has preserved emergency services. The we1fuo law requires states to provide emergency 
Medicaid services to an "alien who is not a qualified alien," who is otherwise denied access to a 
whole array of federal and state benefits. 7 Moreover, if a state chooses its option under S~on 
402(bXl)to notprovidc Medicaid services to "qualified aliens," it must, nevertheless. provide 
emergency services 10 those individuals who otherwise meet program requirements. Nothine in 
the law, bo~ver. requires. or even permits, states to provide emergency Medicaid to individuals 
who stand to lose SSI due to their immiamtioo statUs. Thus, if Texas is unable effectively to 
exercise its option to continue coverage of those losing SSI without expandinS its Medicaid 
program, it will not even be able to provide those individuals emergency services and receive 
federal payments for them. Surely, Con8JeSs did not intend that pemillcss elderly and disabled 
"qualified aliens" would lose access to emergency services available to certain "not qualified 
aliens," 

6 42 C.F.a. § 43S.916(c); Crippen \I. Kheder,741 F.2d 106 (6th Cir. 1984); 
MassQchuSerts hsoclDlio1l a/Older Ame,icam v. Shtrrp, 700 F.2d 749 (lst Cir. 1913). 

7 Pub. L. 104-208 § 401(b). 



SENT BY: 11- 6-96 17:36 :OGC IMMEDIATE OFFICE~ 94561647:# 7/11 

d. RCF A has au.thority to rormalata policy cODsiorteat with the purpose of the law. 

While it is clear that Congress delegated authority to the states'to determine eligibility 
based 011 alienage, and thus implicitly, to deem as c:ategoricwly eligible those who would receive 
SSI 'Ibut for" their alien status, any doubt about the meaning of the statute can be resolved by 
HCFA'j intCIpretation. It is tbejob of the Administration to make policy judgments that choose 

. among competing reasonable interpretations of a statwe. Se, Pauly v. Betlumergy Milles. 501 
U.S. 680,698-99 (1991). "The power ofan administrative agenc), to administcra 
congressionally created. .. program necessarily requires the formulation of policy and the 
making or rules to fill any gap left, implicitly orexplititly, by Congress .... " Chevron v. Natural 
R.esources De/ense Cormctl. 467 U.S. 837, 843 (1984) (quoting Morton v. Rulz, 41 S U.S. 199. 
231 (1914). Courts will ~ such policy-based detCnninatioll$, and will not substitute their 
own constructiOIl$ of ambiguous provisions, so long as the Administrationls interpretation of the 
. statute is "reasonable. II Id at 844. Thus, HCF A's interprctD.tion of the law will be accorded 
weight by the courts both beeause of HCF A 's expertise in administering the Medicaid statute and 
because of its authority and responsibility to e1ucidate the policy undctlying the CongressioDal. . 
enaaInenL 

n. STAlES OPTING TO COVER QUALIFIED ALIENS UNDER SECrION 402(8)(1) 
MUST COMPLY WITH REQUIREMENTS OF THE MEDICAID PROGRAM. 

Pollcy: States n:ercising their choke to cover quUned aliena must cover all qUAlified 
alieni with the full ranle of eligibility categories and services available to other Medicaid 
re(ipicnts in the state. 

Section 402(b )(1) PTC?vides liN otwitbstanding any other provision oflaw ... aswe is 
authorized to detcnnine the eligibility of an alien who is a qualified alien .... " Section 
402(b)(1). however, does not give states authority to selectively repeal provisions of the 
MedicaidstatW. In fact, nothing in Title IV of the welfare law - the segment addressiTlJ 
benefits for non-c:itizc:ns - amends the Medicaid statute. The clearest and most reasonable 
interpretation of section 40 1 is that it authorizes states to elect t alified aliens in 
their . caid program or not to cover ualified . edicaid a state 
chooses to cover e aliens it m of federal and state 
-Medicaid law. 

If Congress wants to repeal the Medicaid statute or give states 'authority to do so. it must 
aa "With clear and manifest intent." Wan v AIMls:s. 101 S. Ct. 1613,451 U.S. 259, 68 L.Ed. 2d 
80 (1981). Thus, Section 402(b )(1) must be construed narrowly. Rather than a broad grant of 
authority to rewrite: the Medicaid statute, it merel ives states th . 0 of res . cting 
eligibility on Ienage or npt. Support tor this position is found in Section 433(a)(I), 
which provides: 

NothiDg in this title may be construed as an entitlement or a 
determination of an individual's eligibility or fulfillment of the 
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requirements for any Federal, State. or local governmental 
program. assistance. Or benefits. For pytpose gfthil btle 
eligibility relates only to the "»eral issue gfeU!rlbjIUy or 
iDeli~bUity on the buill ofalienllic, 

(Emphasis added). 
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The "notwithstanding any other law" clause must be CO.DStrUed only to precJw:lc operation 
of any law that would prohibit a state from denying Medicaid benefits on the basis of alienage. 
No legislative history suggests that Congress intended to repeal Medicaid provisions not related 
to alienase status and s~h a broad reading of the "notwithstanding" clause would be anathema to 
the way courts interpret laws. A fundamental tenet of statutOIy construction is that repeals by 
implication are nOl favored. RadzanDl4IfU' \I. TUIlche Ross &- Co., 426 U.S. 148. 154 (1976). 10 
the absence of some affinnative showing of an intention to repeal, the only permissible 
justi1ication for a repeal by implication is when the earlier and later starutes are irreconcilable. 
Morton 'II. Mancari. 417 U.S. 535,550 (1974). ·'Repeal is to be re&ardcd as implied only jf 
nccesS8J)' to make the pater enacted law] work, and even then onl)J to the minimum UlelJl 
n,cessary.''' (Emphuis added) Rm:Jzanower, 426 U.S. at 1 SS citing SilllU v. New York Stock 
Exclvmge. 373 U.S. 341,357 (1963). The Medicaid atatutc's requirements and the welfare law's 
option to the states can be reconciled by the: narrow intetpretation stated above. 

This narrow interpretation of the "notwitbstandinsw clause is necessary for another 
reason; to allow states to do other than choose "u or down" as to Whether they Will cover legal 
aliens In Clf edicmd programs would resuh in violations of the 14 Amen ent's equal 
protection clause. Agencies have a duty to construe a statute, "if fairly possible. so as to avoid 
not only the conclusion that it is uncomtitutional, but also grave doubts upon that score." Rust v. 
Sullivan, 500 U.S. 173, 191 (1991) (quoting Unir,dStales v. lin Ftley Moy, 241 U.S. 394.401 
(1916». Classifications "based on alienage •... are inherently suspect and subject to close 
judicial .5CIUtiny. Aliens as a class are a prime example of a "discrete and insular" minority •.• 
for whom such heightcnedjudjcial solicitude isapptopriate." Graham v. Richardson, 403 U.S.~ 'i1...;. \) 
371,372 (1971) Thus, Congress may not have the authority to pennit states to discriminate 1,---,,,,,\ ~ 
based on legal alienagc. "A congressional enactment construed so as to permit state leaislaturcs ~ ~ 
to adopt diVergent l8ws on the subject of citizenship requirements for fedc:rally supported wel.fure",~~ 
programs would appear to contravene this explicit constitutional requirement of uniformity ... Td. i vJ..u.1'! 
at 382. Even if CoOI"SS has such authority, such choices by the SUItes must be exercised within 
the narrowest parameters. For example. a state could not choose to coyer Russian immillJJnts in " ~ .5- its program, hut not Chinese immigrants. Similarl a stale cannot ch t er some 

~ ~ / q. . e some: ~crvices un r one gory orits Medicaid , but exclude ualified 

"1(,/ ahens me t to \.o-w\\,. W ~ ~""'~~{ w( ~\ J~~ 
Statutory construction also compels a narrow interpretation of hew states can exercise 

their choice under section 402(b). When Congress wants to give states wider latitude to pick and 
choose among aliens, it knows how to use language to do so. In contrast to the welfare law, the 
immigration law, Pub. L. 104·208 Authorizes stales to "prohibit or otherwise limit or restrict the 
eligibility of aliens or ClaSS6.f of aliena for programs of general cash public assistance ... " Sec. 
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SS3(a) (Emphasis added.) No such distinction is offered in the welfare law, and none should be 
implied. See RlISs~Jlo v. United States, 464 U.S. 16, 23 (1983). (General assumption is Congress 
acts intenticmally and purposely in the disparate inclusion or exclusion of specific language.) 

Accordinily. the only question for states is whether they intend to continue to provide 
Medicaid coverage for qualified aliens or not. Ifa state chooses to continue coverage, it must 
compon with all Medicaid provisions (unlcss waived) including those rcgnrdinl eligibility. 
statewidcncss and ~mparability. 

November 1996 

TOT~ P.11I8 
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National Health Law Program, Inc. 
, , 

November 1. 1996 

Dennis lJayubi 
Direc&oJ'. Oflko ofCiYil ~. 
330 lDd.cpeDdcnce Avenue. S.W. 
WashingtoD, D.C. 20201 

Dear Mr. Hayashi: 

NADlOJfJCE 
251.1oWI La Clapp ....,.". 

t. AapIu, o.r!lbat.III 9110)4 
(310) 2OWaJO 

I'u f: (310) 2040CIIII 

BRANCH oPFicEs 
lllls H. _It, N.W, 5uia 10J 

Wulll/wUft. l).C.1OOO5 
(lO.ll .. ,-n 10 'a ': (201l 'IUnl 

:m N. Celumb" St 2A~ floor 
CIIIpoIIiUl. I'tC 17H4 

<'It) !IdIH)OI 
JIll. .: (919) 958-.. " 

I wutecl to follow-up our brief COavc:naUOD at the ''Immigration and the '96 WeIfiaR 
Law" Cocfercnce regarding iInplemmation of the welfare law lind its impact on Medicaicl. As I 
explained. there is wicfc:spn:ad conc:c:m that many legal alil.D5 will unnecessarily lose Medicaid 
because ofHCFA'a l1am)W intmprewioa gf.uon 402(bXl) Clfthc: Perscmal Rcspoaaibility and ' 
Work OpportuDitiCl A«. 

On October'4. 1996, HCFA mailed .Ietta" 10 SWc Medicaid Directors that. in essence. 
tOlls sta~ that quaJificd alieaa who loac SSI under the law will not be Bblo io oontinu.o to receivo 
Medicaid unlca "raj State ... baa opted UDder iu Medk:aid plan to ccwer 110n-cath SS! rCilldal 
SfOUps . . , ." IICF A 1bnba" IdYiIea IWCI that.if a Stale bas Dot proviously opted to COYa"' lion­
~ SSI-rclUed groups under its M~caid Stat~ p!8Jl, it caD submit a State plan lIIIIc:ildmcnt. In 

"qdditicna. HCfA notes that Stites "may still be able to c:aver same of the -qualified alienaA under 
other [optional] provisions ofGUITCDtMedic-.aid law (Le .• po"Waty-rc1ated prcgnaat woman IIId 
children, medicaUy needy. tb;.)," 

AlthoUgh the PRWOA plllinly Jives states the option to c:ontiDue Medieaid coy-as- to 
qu81iSecI aliens who lose SSI Gah alliRawoo. HCFA':i gui~ to ItUCS scvereIy limits tbat 
option. For ClWJ1ple. over 7% of qualified mIllS live in Toxas, ~d Governor Buah h,aa indicated 
he WilliS to continue to provide Medicaid beam., to thes8 iDdividuaia. However, under HCFA', 
scheme, me only qualified aJ1cms who oould continue to receive Medicaid UDda- Texas' c:ummt 
Medicaid State Plan IIR: th.oae who reside in nW"ling hama. It TIIXU wants to matiDue to 
ptoYido Medicaid to qualified aliens in the community. it will have to BmCDd ita state plaD. 
However, lAy amcnclmcm wouIll constitute an Clpaoaioo of the Stat8's'Medicaid program. The 
likelihood that TOQ. would UDdcrtAD eudlllQ expansion ill order to continuo to proWie 
Mcdiwd to currm:H rec:i¢ertt. VIM arc qualified aliena is aIira to DOM. Tho Rault i_that, 
natwithstBDding the Gowmot, iAterest in maintaining ~0VCf"IlP. tens of"tho\uaQds of agec1. bliDd 
and diMbled legallmmigrams wiUlose their heaJtb eoYCQjC . 

Tnu is but one.ample oh State that will'not be able to c;nntjnlle Medicaid coverage of 
quiillfiecl aJicm because ofHCF A's directive.. 0vcraJ1. there are 21 stalca tlW, Iiko TGUS, do:q,gt 
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provide Medicaid to Don-cub. SSl related groups. Although HClA abo sugcstl tim sLUes 
could continuo covwag'O under other optional categoriCJ ofc:;ov.-age. optiOllal SUItD M.liad 
programs are idiosyncratic and oven11. will nat assure that queIi6ed mens who lose SSI will bave 
lUI aUcmative route to Mrldicaid. 

Another serious drawbadt ofHCF A's potic:y is that it impoaea tremendous a.dmini8ttabw: 
burden and cxp~se on IWCI. In caJUbnda" tile Slm Medicaid oftk;c will be tbn:cd \0 lII1dcnakc 
weB over 200.000 eligibility rcdctc:miliwioDS. New York's already bclequered Medicaid 
program will have to review nearly IOS.OOO cues. Unlike the TANF praviliQDS oftbe wel!are 
Jaw, the immiJl'IlIt provisioDS inwdca 11.0 l4diUonll admiI1ilUldvt moaey for UDderralcinS these 
redetcrmiDalions. 

There is a leall1y supportable altematiw: to HeFA's POaitiOZL .Id is more cxplic.itedly 
detailed in the Sept~bet 24, 1996 memo I save to you at the coDfilnw;c, HCFA has the legal J 
authority to permil states to deem QualiJied a1iClll wbo meet the 551 iDcome and relource 
atandard, r.atcgmic;ally digiblc for Medicaid. Thill would allow IUlca tbat want to colltiDuo 
cow:rase to do ao Without cxpaading their Medicaid prosrun or UDdcrta.IdDs c:oS1ly administrative 
nMewL 

Pn:aidcat Clinton baa ropc8ledly stilted hit commitment to minimiziJ!g the paiD ol tl!e 
wclfire law. He also has repeatecUy stated his commitment to preseninS Medi,aid. Mmy states 
want to exercise their option to provide Medicaid to quaJjfJc:d aIicas who lose sst but will be 
stymied by HCFA'I guidance. I trust tbat the Nlliollll HCIILlth Law ProgTlUD and other iDterested 

. stakcbolders will be coasu!ted before • final decision is reached on this isIue. 

Think you for your merest. 
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MEDICAID AND WELFARE REFORM. 
October 15, 1996 

1. Waiver issue 

2. Automatic "bucket" for legal immigrants losing SSI 

3. Section 415 issues? 

4. Advocates' request for fast-track eligibility process 

5. Action to extend time for redeterminations? 

\ 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 

FROM: 

SUBJECT: 

04-0ct-1996 03:03pm 

Elena Kagan 

Diana M. Fortuna 
Domestic Policy Council 

2 bullets 

1. A state that has opted under its medicaid plan to cover non 
cash SSI-related groups would automatically continue Medicaid for 
qualified aliens after January 1. 

2. A state that has not previously opted under its Medicaid state 
plan to cover non-cash SSi related groups could, as always, submit 
a state plan amendment to do so. 

Latter is the problem. - 'l-e'1',1\ Y(M IM1J G\. ~ ~oJ e 1b ~ ~ 
~ 11M~: 



E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

SUBJECT: 

04-0ct-1996 02:16pm 

Elena Kagan 

Diana M. Fortuna 
Domestic Policy Council 

This is the Medicaid issue 

THE PRE SID E N T 

advocates believe the attached Medicaid reg offers the opportunity 
to keep all legal immigrants who lose SSI on Medicaid 
automatically, without the state having to take any action. 

I am pretty sure HCFA doesn't buy this argument legally. I am now 
trying to hear why, although Laura Oliven has a guess in the 
attached email. 

What do you think? I would appreciate a read todaYithey are 
pushing me to get out a fact sheet today and I am unclear as to 
whether it would foreclose this interpretation. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

04-0ct-1996 01:33pm 

TO: FORTUNA D 

FROM: Laura Oliven Silberfarb 

CC: Barbara E. Washington 

SUBJECT: 42 CFR 435.122 

Message Creation Date was at 4-0CT-1996 13:33:00 

"If an agency provides Medicaid to aged, blind, or disabled individuals 
receiving SSI or optional State supplements, it must provide Medicaid to 
individuals who would be elig~ble for SSI or optional State supplements except 
for an eligibility requirement used in those programs that is specifically 
prohibited under title m." 

\.--1 
We think that this means if a person is determined ineligible for SSI based on 
an eligibility requirement that Medicaid specifically prohibits, those people 
can be deemed as receiving SSI for the purposes of Medicaid eligibility. 

The Medicai~Bureau listed two examples of this: ~SSI.deeming rules on~alien 7 
sponsors an~essential persons. So, for example, if an immigrant was found 
ineligible for SSI because of the SSI deeming rules, then for the purposes of 
Medicaid eligibility they would be considered as receiving cash, and therefore, 
categorically eligible for Medicaid~ecause Medicaid did not have deeming rUles] 

Advocates may beleive that the problem of imm~grants currently in the country 
being kicked off of SSI and not being able to get back on Medicaid in those 
states that 1) did not decide to kick curren. immigrants off of Medicaid and 2) 
do not have a non-cash SSI-related eligibil'ty category that the immigrants 
would fall under. 

There is one pa t that is subject to inte pretation though: the reg language 
refers to SSI ligibility requirements t t are "specifically prohibited under 
title XIX." K cking current immigrants ff of Medicaid is not "specifically 
prohibited," 'nstead it is a state optio We uspect that this is why HCFA 
does not beli ve this provision retains ligihil ty for the population in 
question. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 
TO: 

FROM: 

SUBJECT: 

04-0ct-1996 12:06pm 

Mark E. Miller 
Elena Kagan 

Diana M. Fortuna 
Domestic Policy Council 

fyi on how long before ssi people lose Medicaid 



E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

04-0ct-1996 10:11am 

FORTUNA D 

Laura Oliven Silberfarb 

Daniel J. Chenok 
Richard E. Green 
Wendy A. Taylor 
Nicolette Highsmith 

THE PRE SID E N T 

SUBJECT: FYI - Redetermination of Medicaid for Individuals Losing SSI 

Message Creation Date was at 4-0CT-1996 10:11:00 

I have done some quick research on the redetermination process for Medicaid, 
once an individual is cut-off of SSI and would otherwise lose their categorical 
Medicaid eligibility. Current Medicaid regulations state that: 

the Agency must promptly redetermine eligibility when it receives information 
about changes in the recipients status that affects eligibility. ( 42 CFR 
435.916) 
for recipients determined ineligible for SSI, FFP is available in Medicaid 
expenditures for services 1) through the end of the month, if the Agency 
receives the SSA notice before the 10th, unless the recipient requests a 
hearing; or 2) through the end of the following month, if the Agency receives 
notice after the 10th, unless the recipient requests a hearing. (42 CFR 
435.1003) 

The rule explicitly states that FFP is only available during these strict 
timeframes. This means that the individual will retain their Medicaid 
eligibility through the redetermination process, but only within the 20-50 day 
time period (depending when the SSA notifies the Medicaid office), unless they 
request a hearing. 

Thus, it would appear that if a Medicaid office could not complete a 
recipient's redetermination in a high workload period, that individual could 
lose Medicaid eligibility, unless they request a hearing. 

To address this, HCFA could (issue a direct final rulel extending the time 
frames for redetermination, in certain circumstances. This would provide State 
Medicaid offices with the flexibility to handle the likely surge in 
applications for redetermination from the disabled child and immigrant 
popUlations. 
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Department of Health " 
Human Serv:ices 

Offica of the Ganeral Counsel 
Health Care Financing Division 
Room 5309 -,Coben BUilding 
330J:ndepencience Avenue, SW 
washington, D.C. 20201 
TELEFAX NO. (202) 401-1405 

TRANSMISSION RBQUEST 

ADDRESSEE: (Name, organization, ) FROM: (Name, organization, 
Ii Phone #) city, state Ii Phone #) ) 

Elena Kagan 

PHONE: (202) 456-7594 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

f6a:vi'd R. Smith 

(NAKE, 
Dept. of Health Ii Human 

Services 
,Health Care Financing 
;J,' Divi~ion 
,Room 5309 - Cohen Bldg. 
:'330Inc!h~pendence Ave., SW 
wasbington, D.C. 20201 
,', 

PJlORE:" (202) 619-3601 

-------------------------------~~)----------------~~ TOTAL PAGES) FAX MACHINE PHONE #) , DATE ) CHARGE SYMBOL 
) » 
) » 
) 202 456-1647 ) 10/7/96) qS/OGC/HCFA 
) )' ", ) 

4 + cover 

------------,----------------------)-----------,----------------
REMARKS: I am faxing you 4 pages. A~the reg relied on by 
NHelp I s analysis for the authority to p'i·ovide Medicaid to 
individuals who lose cash assistance because of cash rules 
specifically prohibited by Medicaid. B~Medicaid provision \\1 
implicitly recognizing distinctions made on basis of citizenship ~. 
are permitted. C=an example of a cash rule (standard filing unit 
deeming) which is specifically prohibit~d by the Medicaid 
statute. and D=the Pickle amendment, where Congress essentially 
dee~s certain former SSI recipients tope:tr:eated as 55! 
recipients for Medicaid purposes. 

.~.' ,I 

IF RETRANSMISSION IS NECESSARY CALL: (202) 619-0736 
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under the approved State's JaDuary I, 
1972 Medicaid plan. 

(3) If the categoricallY needy income 
standard established under paragrapb 
(e)(2) of this section is less than the'o~ 
tionaJ categorically needY standa.rd es­
tablished under 1 .. 35.D), the agenoy 
must provide Medicaid to all aged, 
blind. and disabled indlviduala who 
have income equal to or below the 
higher standard. 

(4) In a State that does not ha.ve a 
medically needy program that covers 
aged, blind., and disabled individuaJa. 
the &gancy must a.llow individuals to 
deduct from income incurred medical 
and remed1al expenses (that Is, spend 
down) to become eligible under this 
section. However, individuals with In­
come a.bove the categorlca.lly needy 
standards may only spend down to the 
standa.rd selected by the State under 
pa.ra.graph (e)(2) of th1e section which 
applies to the individual's living ar­
rangement. 

(6) In a State that elects to provide 
medically needy covera.ge to aged. 
blind. and cli8abled individuals, the 
agenoy must allow individuals to de­
duct from income incurred medical and 
remedial care expensea (spend down) to 
become e&tegorlcally needy when they 
are SSI recipients (inoluding individ­
uals deemed to be SSI recipients under 
II 435.135. 436.13'1, and 435.138). eligible 
spousee of SSI recIpients, State supple­
ment reoipients. and individuals who 
are eligible for a supplement but who 
do not receive supplementary pay­
ments. Such persons may only spend 
down to the standard selected by the 
State under pa,ragraph (e)(2) of this sec­
tion. Individuals who are not 551 re­
cipients, el.1.gible spouaes of SSI recipl­
ante. State supplement recipients, or 
individuals who are el1gible for a su~ 
plement must spend down to the 
State's medlcaJly needy income sta.nd­
a.rda tor aged, bUnd, and disabled indi­
vidualA in order to becOJDe Medica.1d el­
igible. 

(f) Dsductio1u from income. (1) In addi­
tion to any income diarega.rd.8 speoified 
in the approved State pla.D in accord­
ance with t435.6Dl(b). the agency must 
deduct from income: 

(1) SSI payment&; 

HHS DIV .... 

(11) State supplementary paymena 
that meet the conditions 8Jl8C111ed ill 
11435.9 and 435.234; and 

(Ui) Expenses incurred by the indi­
vidual or fiuancla.lly responsible rel­
atives for neceasa.r:v medical and reme­
dial services that are recognized UDder 
State law and are not subjeot to pay. 
ment by & third party, unleu the thirct 
party 18 & public program of a State Or 
political subdivi810n of a State. Theae 
expenses include Medicare and other 
health insurance premiums, deductioDl 
and coinsurance cha.rges, and 
copa,yments or deductlbles imposed 
under 1447.51 or • 447.53 of this ohapter. 
The agenoy may set reasonable limi ta 
on the amounts of incurred medical ex­
penses that are deducted. 

(2) For purposes of counting income 
with respect to individuals who are re­
ceiving benefits under section 1619(a) of 
the Act or are -in section 1619(b)(I) of 
the Act status but who do not meet the 
requirements of pa.ragra.ph (b)(3)(11) of 
this Section. the agency may disregard 
BOme or a.ll of the amount of the indi­
vidual's income that Is in exce8B of the 
SSI Federal benefit rate under section 
16ll(b) oUhe Act. 

[68 FR. a. Jan. 19, 1993] 

t.aL122 IDdlviduala ",ho are iDeJI. 
IIble for S8l or optional State RU~ 
1l1emcm.ts beeaU88 of requiremenu 
that do not apply UDder title XIX of 
tbeAct. 

If an agency provides Medicaid to 
aged, blind, or disabled. Individuals re­
ceiving SSI or optional State supple­
ments. it must provide MedIca.1d to in­
dividuals who would be eligible for SSI 
or optional State supplements except 
(or an eligibility requirement used in 
those programs that is speclf1cally pr0.­
hibited under title XIX. 

[47 FR t38f8. OCt. 1. 11183: 47 PR 4984'1, Nov. 3. 
19112] 

t 481.130 IDdlvtduala receiYIDg IIlIUlcla­
tory State IIIlpplements. 

The agency must provide Med1ca.td to 
individual8 receiving mandatory State 
8upplements. 

1431.131 IDdivldaale ellJdble as eaNIl­
tialllp01l8fl8 ID DeceDlber 19'78. 

(a) The a.g'ency must provide Medic­
aid to any person who was eligible for 



SENT BY: DC Off I CE :10- 7-96 4:50PM HHS/OGC/HCf DIV~ 94561647:# 31 5 
/. 

SOCIAL SECURITY ACT--§ 1902(e) 1105 

recipient of aid to families with dependent children under part A of 
title IV in the State where such child resides. Notwithstanding 
paragraph (1O)(B) or any other provision of this SUbsection, a State 
plan shall provide medical assistance with respect to an alien who is 
not lawfully admitted for permanent residence or otherwise perma­
nently residing in the United States under color of law only in 
accordance with section 1903(v).s2 

(b) The Secretary shall approve any plan which fulfills· ihe condi­
tions specified in subsection (a) of this section, except that he Shall) 
not approve any plan which imposes, as a condition of eligibility for 
medical assistance l,IJ).der the plan- . . 

, . .(1)an age reguirement of more than 65 years; or 
(2) any residence requirement which excludes any individual···· 

who· resides in-···the State; regardless of \tb:litber _or. not the .. 
_ . reSiden~e is maintaiDed~anent1y or at a fixed address; or . ,.1./ -., ... rIr'·t (3)--~y citizenshipr~uirementvmich excludes any· cit~~of . ~ .. 
~ the Umted States. ...... _ _, __ ... . 

. !c) Notwithstanding sUbsection (b-),·theSecretarY ~aH not approve .. 
any State plan for medical assistanc~ if-. , ~: 

. (1) the State hu.,in_ effect, under its plan established. under 
part A. of title IV, payment levels that are less than the payment 
levels m effect under sach plan on May 1, 1988; or 

:~ (2) the Stale req~8 individuals described.in subsectioIUIXl) 
to apply for benefits imd6r-BUch part as a condition of applying 
for, or receiving, med:ical assistance under thiJJ title. _ .. . ._,. 

(d) If a State contracts with an entity which meets the requIre­
ments of section 1152, as determined by the Seuetary, for the 
performance of the quality review functions desgibed in subsection 
(aX30XC), or a utilizati\)Il and quality control peer review organiza-· 

..... tion having a contract with the Secretary under part B of title XI for 
the performance of medical or utilization review functions (inGluding . 
quality review functions described in subsection (aXaoXC)} required 
under this title of a State plan with respect to specific services or 
providers (or services or providers in a geographiCarea of the State), 
such requirements shall be deemed to be met for those services or 
providers (Ol" services or providers in that area) by delegation to such 
an entity or organization under the contract of the State's authority 
to conduct such review activities if the contract provides for the 
performance of activities not inconsistent with part B of title XI and 
provides for such assurances of satisfactory performance by such an 
entity or organization as the Secretary may prescribe. 

(eX1XA) Notwithstanding any other provision of this title, effective 
January I, 1974, subject to subparagraph (B) each State plan approv­
ed under this title must provide that each family which was receiving 
aid pursuant to a plan of the State approved under part A of title IV 
in at least: 3 of the 6 months immediately preceding the month in 
which such family became ineligible for such aid because of increased 
hours of, or increased income from, employment, shall, while a 
member of such family is employed, remain eligible for assistance 

"See Vol. II, 31 u.s.c. 3803(c)(2)(C). with respect to benefits not affected by P.L. 100.383. 
Se<. Vol. II, P .L. 100-383, §§ 101i(f)(2) IUld 206hIX21. with rt!8~'t toO exclUliion from income and 

resources of certain payments to certain individuals. 
See Vol. II, P.L, lQ0.407, §I05(c), with respect to the effect oCfm81lciai 88Bistance under that Act. & 
See Vol. 11. P .L, 100409. !is, with respect to the effect of this Act on P.L. 92-203 or PL. 96-487. 
See Vol. II. P .L. 100-411. §2(dX3XB), with respect to the effect of per capita payments. -
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rates which are reasonable and adequate to meet the costs of 
providing care, efficiently and economically, in conformity 
with applicable State and Federal laws, regulations, and 
quality and safety standards; 

(14) provide that enrollment fees, premiu.m.s,' or similar 
charges, and deductions, cost sharing, or similar charges, may be 
imposed only as provided in section 1916; 

[ (15) Stricken.] 
(16) provide for inclusion, to the extent required by regula­

tions prescribed by the Secretary, of provisions (conforming to 
such regulations) with respect to the furnishing of medical 
assistance under the plan to individuals who are residents of the 
State but are absent therefrom; 

(17) except as provided in subsections aX3), (mX3), and (mX4), 
include reasonable standards (which shall be comparable for all 
groups and may, in accordance with standards prescribed by the 
Secretary, differ with respect to income levels, but only in the 
case of applicants or recipients of assistance under the plan who 
are not receiving aid or assistance under any plan of the State 

. apl>roved under title I, X, XIV, or XVI, or part A. of title IV, and 
with respect to whom supplemental security income benefits are 
not being paid under title XVI, based on the variations between 
shelter costs in urban areas and in rural areas) for determining 
eligibility for and the extent of medical assistance under the 
plan which (A) are consistent with the objectives of this title, (B) 
provide for taking into account only such income and resources 
as are, as determined in accordance with standards prescribed by 
the Secretary, available to the applicant or recipient and (in the 
case of any applicant or recipient who would, except for income 
and resources, be eligible for aid or assistance in the form of 
money payments under any plan of the State approved under 
title I. X, XIV, or XVI, or part A of title IV. 01' to have paid with 
respect to him. supplemental security income benefits under title 
XVI) as would not be disregarded. (or set aside for future needs) 
in determining his eligibility for such aid, assistance, or benefits, 
(C) provide for reasonable evaluation of any such income or 
resources, and (1) do not take into account the financial respon­
'sibility of any individual for any applicant or recipient of 
assistance under the plan unless such applicant or recipient is 
such individual's spouse or such individual's child who is under 

;K age 21 or (with respect to States eligible to participate in the 
State program established under title XVI), is blind or perma- f 

, nently and totally disabled, or is blind or disabled 88 defined in 
i section 1614 (with respect to States which are not eligible to 
lparticipate in'such program); and provide for flexibility in the 
',application of such standards with respect to income by taking 
into account, except to the extent prescribed by the Secretary, 
the costs (whether in the form of insurance ,Premiums. payments 
made to the State under section 1903(fX2XB), or otherMSe and 
regardless of whether such costs are reimbursed under another 
public program of the State or political subdivision thereof) 
incurred for medical care or for any other type of remedial care 
recognized under State law;22 
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• • • • • • * 
(b) • • * 
(2)(A) Persons receiving health services provided by the Service by reason of this 

subsection shall be liable for payment of such health services under a schedule of 
charges prescribed by the Secretary which, in the judgment of the Secretary, results in 
reimburseJDent in an amount not less than the actual cost of providing the health 
services. Notwithstanding section 188O(c) of the Social Security Act, section 402(a) of 
this Act, or any other provision of law, amounts colleeted under this subsection, 
including JDedicare or medicaid reimburseJDents under titles xvm and XIX of the 
Social security Act, shall be credited to the accOUDt of the facility providing the 
service and shall be used solely for the provisioD of health services within that facility . 

. Amounts collected UDder this subsection shall be available for expenditure within suCh 
facility for not to exceed one fiscal year after the fiscal year in which collected. 

• • * .. .. * 
[ IntemcU Refereru:es.-S.S. Act §§188O(a) and (d), 1905(b), 1911(a)t 1920(b) and 1928(c) 

and (h) cite the Indian Health Care Improvement Act and S.S. Act title xvm and 
§§1102, 1861, 1880, 1892, 1902, and 1911 catchlines and §188O(c) have footnotes 
referring to P.L. 94-437.] 

• 

P.L. fN.566, Approwd October 20, 1876 (80 Stat. 2867) 
Unemployment CompeD.Bation Amendments of 1976 

* .Q\~~" 
PRESERVATION OF MEOIC'.AID ELIGIBILITY FOR INDIVIDUALS WHO CEASE TO BE ELIGIBLE 

fOR SUPPLEMENTAL SECURITY lNOOME BEN!F1TS ON AOCOUNT OF cosr-OF-LJVING 
INCREASES IN SOCIAL SECURITY BENEFrJ'S 

• 

SKC. 503. [ 42 U .S.c. l396a note] In addition to other requirements imposed by law 
as a condition for the approval of any State plan under title XIX of the Soi:ial Security 
Act, there is hereby imposed the requirement (and each tJUCh State plan shall be 
deemed to require) that medical assistance under such plan ~ be WOVided to any 
individual, for any montli"alti!r June 1971 for which such in«?dUiI 18 entitled to a 
monthly insurance benefit under title n of such Act but is not eligible for benefits 
under title XVI of such Act, is like manDer and ~ect to the same terms ant!.. 
conditioDII 8B are applicable under such State plan m e case of mdiViduals who are 
eligi61e for aDd receivinl! benefits under such title XVI for sucb month, if for such 
month sueb mdivlduil woUld Ii! (or coUld beCOme) ~ble for benefits under such title 
XVI except for amounts of income received by such mdividual and his spouse (if any) 
which are attributable to increases in the level of monthly insurance benefits payable 
under title II of such Act which have occurred. pursuant to I!8ction 216(i) of such Act, in 
the case of such individual, since the last JDonth after April l!T17 for which l:Iuch 
individual was both eligible for (and received) benefits under such title XVI and was 
entitled to a monthly insurance benefit under SIlch title II, and, in the case of such 
individual's spouse (if any), since the last such month for which such BIJOUI:le was both 
eligible for (and received) benefite under such title XVI and was entitled to a monthly 
insurance benefit under such title II. Solely for purposes of this section, payments of 
the type described in section 1616(a) of the Social SeCurity Act or of the type described 
in section 212(a) of Public Law 93-66 shall be deemed to be benefits under title XVI of 
the Social Security Act. 

* • • * • • * 
Sr.c. 508. * • • 
(b) [42 U.S.C. 603a) PROVISION FOR RElMlillRSEMENT OF ExPENSES.-For purposes of 

eection 403 of the ~ciB:I ~urity A~t, expenAeS incurred to reimblll'8e State employ­
ment offices for fumlShlDg lnformatlon r';'luested of such offices pursuant to the third 
sentence of section 3(8) of the Act entitled 'An Act to provide for the establishment of 
a national employment sylltP.m and for cooperation with the States in the promotioD of 
such system, and for othe~ p~ses". approved June 6, 1933 (29 U.S.C. 49b(a)', by a 
State or local agency administermg a State plan approved under part A of title IV of 
the Social Security Act shall be considered to constitute expenses incurred in the 
administration of such State plan; and for purpo888 of section 465 of the Social 

• A. in on,inal; probablY ~d have • eIDIIing p8J'S1>theoU. 

94561647:# 51 5 
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Fax#: 456-1647 Pages: 10, including this cover sheet. 

From: Cindy Mann 

Subject: Medicaid ISSI 

Attached is a memo on a number of Medicaid-related issues that was prepared by the National 
Senior Citizen's Law Center and the National Health Law Program. The matter of Medicaid 
categorical eligib~ for qualified inunigrants who are losing eligibility for SSI is discussed 
beginning at pag~ The memo gives some background and examples of other situations where 
eligibility under the related cash assistance program has been curtailed while categorical eligibility 
for Medicaid has been maintained. It references the regulation we have discussed, 435.122, but 
does not describe its history. 

In general, the argument is that the intent of the new law was to allow states to continue to cover 
all currently Medicaid eligible ,categories of qualified legal immigrants who entered the country 
before August 22,1996. This would include persons who qualify under SSI rules. The alienage 
changes in the law were not meant to change or restrict other basic Medicaid eligibility criteria. 
(See, section 433(a)(I) which slates. "for pwposes of this title, eligibility relates only to the 
general issue of eligibility or ineligibility on the basis of alienage". ) 

The regulation we discussed, section 433.122, may be a convenient, already-ex.isting handle for 
making it clear that states may continue to cover on Medicaid those people who would qualify for 
SSI but for their citizenship status, assuming the state has decided to prohibit the SSI alienage 
rules from applying under Title XIX. 

The result would be to allow states to cover groups they now cover without forcing states to 
create a new optional category and perhaps opening up eligibility to a wider group of people (thus 
risking that the new category would have costs and may not be adopted at the state level). This 
approach increases stale flexibility and allows for the widest possible scope of coverage, without 
creating any mandate regarding coverage. 

HCFA has released the aaached "fact sheet" which is not definitive, but which suggests that they 
may not be heading in this direction. 

I hope this is helpful. 
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Co"tim~i"g Medicaid Coverage for lifled AlieJU. SSI ChiltiTs1I and former AFDC Recipients 
by 

Claudia Scblos~g, National Health Law Program 
Trish Nemore, ational Senior Citizens Law Center 

IntroductioD 

This memoJ1ll1dum identities vera! key "first order" issues concerning the 
implementation of the Persona) Re 'DSibility and Work Opportunity Reconciliation Act of 
1996, (P.L. 1 04~192) and its effect on Medicaid. The analysis is premised on the principle that 
while the welfare law makes radical banges in the structure of welfare programs and creates 
major new restrictions on receipt ofp blic benefits by legal immigrants, the structure of the 
Medicaid program was left intact. I order to impJemCDt the new welfare policies and 
restrictions, states need not and cann alter or amend their Medicaid programs beyond the 
D8JTOW changes authorized by this Ia: 

ISSUE. ONE - DUE PROCESS RE 

POlicy: The loss of cash assistance der the AFDe or SSI programs does not result in 
automatic termination ftOJD the Medi ·d program. States must undertake an automatic. ex parte 
redetennination of eligibility and, if ~ bencfi~iary'!!1 eligibility is not otherwise established, issue 
timely and adequate notice and provi~ an oppommity for hearing. Pending final determination., 
Medicaid benefits must be contin 

Rationale: Under the welfare law. fi ilies with dependent children. certain children on SSI and 
lawful aliens will no longer be eligib for cash assistance UDder the MOe and SSI programs. 
The los5 of cash assistance, alone, ho ver, does not result in automatic temlination from the 
Medi~uicJ program. To the contrary, Cdcral regulations establish that Medicaid beneficiaries 
must continue to receive benefits Uft they are found ineligible. 42 C.F.R. Section 435.930. 
The general rule is that states must eteImine eligibility before find.in8 that a recipient can be 
terminated. Specifically. 42 C.F.R. 5.916 requires that the State agency responsible for 
admjnistering the Medicaid program ust promptly redetermine eligibility when it receives 
information tlbout cbaDges in a recip· nt's circumstances that may affect his or her eligibility. 42 
C.F,R.435.916(c)(l). Under 42 C.F . SecUon 43S.916(c)(2), U[i]fthe agency has information 
about anticipated changes in a recipi t's circumstances. it must redetermine eligibility .it.Jh; 

. . ." (Emphasis supplied). In other words. states cannot 
terminate Medil:aid bued on an anti 'ipated change in a recipient's status. States must wait for 
the change to actually occur and the proceed with the required redetermination. 
Redetermination reviews, moreover are cond~ted ex parte. MM!iIlChu,getrs Ass'» of Older 
,Ameriplll1aY SbpqI. 700 F.2d 749, 3 (1913). 

If the Medicaid agency revic the ra:ipicnt's c:ase and make!!: a determination that the 
recipimt is no longer eligible. the M dicaid agency must still provide the beneficiary with notite 
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and an opportunity for hearing, prior the actual termination of benefits. 42 C.F.R. Sec. 
D 435.919. Specifically, "[tJhe agency \1St give recipients timely and adequate notice of proposed 

action to mminate. discontinue, or s pend their eligibility or to redu.ce or discontinue services 
they may receive under Medicaid." 4 C.F.R. Seetion 435.919(8). The notice also mu.st meet the 
requirements of 42 C.F.R. Section 43 • Subpart E. hi. at Section 435.919(b). The requirements 
of Subpart ofE of Section 431 set fo in detail the notice and fair hearing requirements of the 

, Medicaid progJ'lUIl. These procedural equin:ments are based on the Constitutional requirements 
of due process of law, • 397 U.S. 254 (1970), and are fundamental requisites of 
the Medicaid program. Federal reg tions therefore.provide that lit the time oflWl action 
affecting a recipient's claim, the State ust provide the t'Ccipient with written notice stating 1) 
what action the agency intends to tak , (2) the reasons for the intended ac:tioll, the specific 
regulations that support the ~on an the recipients right to a hearing. 42 C.F.R. Segtion 
421.210. With limited exception, rec ients must be notified at least 10 days before the date of 
action, 42 C.F.R. Section 431.211, d the State must provide a bearing to II [a]ny recipient who 
requests it because he believes the ag ey has taken action erroneo\1S1y." 42 C.F.R.. Section 
431.220(a)(2). 

Significantly, Medicaid bene lS must continue during the redetermination process. 42 
C.F.R. Section 435.930(b), and at Ie ten days after notice of ineligibility is mailed to the 
recipient. 42 C.F .R. Section 431.211 If the recipient reqw:sts a hearing before the date of 
Belion, however, Medicaid benefits continue pending a decision following the bearing, 42 
C.F .R. Section 431.230. The agency also has dis~on to reinstate benefits pending a hearing 
decision if the request for hearing is ade nOl more than 10 days after the date of action. 42 
C.F .R, Section 431.231. These wa1 protections in the Medicaid program have not been 
abrogated by any provisions of the w lfare law. Furthermore, they apply to all individuals who 
qualify for Medicaid under AD): eligi lity category. M.uacbusetls Ass'» ofOltler Am;rigo, 
~at7S3. 

Accordingly, HCF A must n~ States that the loss of cash assistance does not trigger an 
automatic termination from the Medi . d program. Instead, states must conduct an a ~ 
redetermination of eligibility. If it is etennined that Medicaid eligibility is not otherwise 
established, the state must comport ,'tb due process and issue notice and provide 1he benefiCiary 
with the oppomJ.l'1ity for Ii fair headn$' 

I 

ISSUE TWO· THE STATUS OF QtALIFIED LEGAl.. ALIENS WHO LOSE SSI CASH 
ASSISTANCE 

Policy: Qualified legal aliCI1lI who 1 se SSI cub assistance remain categorically needy and 
therefore eligible for Medicaid unles 11 State opts to discontinue coverage. This is because the 
state's authority under Section 402(b (l) to determine the eligibility of non-exempt qualified 
aliens to Medicaid relates only to th general issue of eligibility or ineligibility on the basis of 
alienage. States do not need to exp d their existing Medicaid programs to continue coverage 

2 
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a. Slalcs nced only act :l'velY if they opt to discontinue coverage. 

Section 402 (a) makes clear only qualified aliens who are refUgees and asylec:s, 
veterans or on ac:tive duty or who hav worked for 40 qllU1ers remain eligible for SSI cash 
benefits. Under Section 402(b)(2), th se same qualified aliens remain categorically needy and 
therefore "shall be" eligible for Medi 'd (as well as other "designated federal prog:ams"). The 
question ofwhetlic:r other qualified al ens who lose SSI cash assistance under See. 402 (a) remain 
eligible for Medicaid is controlled by ce. 402 (b)(I). Inpertine:nt part, Section 402(b)(I) 
provides: "Notwithstanding any other provision of law Uld except as provided in section 403 and 
paragraph (2). a State is authorized to determine the eUgibllity of an alien who is a qualified alien 
(as defined in section 431) for any d 'goated Federal program (as defined in pamgrapb (3»." 
Section 403 ban new legal immi s (with some exceptions) who enter the COWltry on or after 
the date of enac:tment from receiving ost federal means-tested benefits for five years. Section 
402(3) defines the term "designated deral prognm." In pertinent part, "Medicaid" is defined 
as "[8] State plan a.pproved under tit! XIX of the Social Security Act, other than [emergency] 
medical assistance described in secti 40 1 (b)(1 )(A). 

i 
"As in all cases involving statUtory coostJw;tion. the 'starting point mUSt be the language 

employed by Congress. II, Lmsb, v. R pgk, 747 F .2d 528, 531 (1984), guotipg Reiter y Sppptgpe 
~., 442 U.S. 330,337.99 S. Ct. 2 26.2330,60 L.Ed. 2d 931 (1979». Faced with a statute 
containing "plain and unambiguous 1 uage," a court should ordinarily simply "enforce it 
ac:cordingtoitsleJ'D\S." . 687F.2dSlB,524 
(1st Cir. 1982), ~ 545 F.2d 754,756 {Ist Cu. 1976), 
Auglipg Cprninertj y. 11 S 242 U.S. 70 (1917), ~ denied. 431 U.S. 904 (1977). 

Here, the language of the clearly authoriz.es states to determine the Medicaid 
eligibility ofquali1ied aliens (other those excepted Wlder Section 402(b)(2». In other 

. words, stateS can decide to continue edicaid eligibility of qualified aliens under the state's 
Medicaid plan. Some have argued h wever that amon 402(b)(l) a\ltomatiailly terminates 
benefits for qualified aliens and that ~s desiring to continue coveraee will have to take 
affirmative action including enacting legislation to do so· The language of Section 402(b)(1) 
however does not plainly address thi issue. Where, as here. the meaning of the statutory 
language is ambiguous, congressio intent is ascertained by examining materials extrinsic to 
the statute slU:b as the statute's lcgislfjtive hiS1cry. Moore Bayou Water Ns'n Inc, v, Town of 
Jpnestown, 628 F. Supp. 1367 (N.D. !Miss. 1986). 

As that legislative history re-L,s. the original House-passed version of HR.·3437 bmed 
qualified aliens (with some exceptiol) from receipt of SSI, food stamps and Medicaid. Included 
within the House bill were provisio that allowed beneficiaries who were receiving benefits on 
the date of enactment to continue to ive them for at most one year. If, after a review, the 
qualified alien failed to meet lUI exc tional c:ar.cgory. benefits would cease immediBtely. States 
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were also given "the option of ending welfare payments and social service benefits for 
current recipients after January 1. 199 ." H. R. Cont. Rep. No. 725, l04th Congo 2nd, Sess 380 
(1996). The blanket bar to Medicaid owever was rejected by the fuJI Congress in the final vote 
on the bill. Instead, Medicaid was in uded wi1h cash welfare and social servkes as benefits that 
states could opt to terminate. Furthc: are, the tiDal version oftbe law retains the House 
provision prohibiting states from action to terminate benefits for current enroUees prior to 
January I, 1997. Sec:. 402(0) 

The lllDguage of Section 411 i Nrther evidence that Congress did not intend States to 
terminate qualified aliens' Meditaid efia automatically or to require states to enact legislation 
in order to provide Medicaid benefits these cDI'Ollees. Under Section 411(a). Congress clearly 
pronounces that illegal aliens are not liglble for most State or local public benefits. In Section 
41 1 (d). however, Congress authorize states to opt to provide sw;h benefits but makes clear that 
states can exercise tbisoption "only ough the enactment of a State law after the date of the 
enactment ohhis Act which aftirmati ely provides for such eligibility." Section 411 (d). Had 
Congress wanted to require States to legislation in order to provide Medicaid 'benefits to 
non-exempt q\Wified beneficiaries, ngress clearly knew how to draft such a provision. 

Finally. as is discussed in I #1 above. due process and the explicit requirements of the 
Medicaid program require that States miuet redetermination reviews and provide notice and an 
opportunity for a fair hearing before edicaid benefits are tenninated. Nothing in the welfare 
law nullifies these procedural pro~s. The orily provision which is arguably relevant is the 
phrase in Section 402(b)( 1): ''Notwi . g any other law .... n This provision bowever 
cannot be read to mc&n that the prece ural due process protections of Title XIX and the U.S. 
Constitution are nullified. As the Su rerne Court has noted on frequent occasion. "such 
indefinite congressional expressions annot negate plain statutory language and ClUUlot work a 
repeal or amendment by implication.' 5t Martin Lutheran Clmreh v. SOutb DAkota. 451 U.S. 
772, 788,68 L;Ed. 612,623, 101 S. .2142 (1981). This lone-established canon ofconstrucuon 
moreover, "carries special weight wh an implied repeal or amendment might raise 
constitutional questions." 1Ji. SII .. C . 440 U.S. 490, S9 L.Ed. 
2d 533. 99 S.Ct. 1313 (1919); BT0'!"'r vc COAsa) BHj! Coep., 605 F. Supp. 629 (N.D. Ohio 1985 
)(where a SWUte is created to afford roteetion. passage of a later piece of legislation that at first 
glance may be construed to defeat lier protections should not be deemed to repeal earlier 
conferred benefits). 

In sum. qualified legal aliens emain eligible for Medicaid. unless states opt to 
discontinue coverage. States need no take any affirmative action to mainmin the status quo. 

b. States opting to cover "fied alieas under Section 402(b)(1) must comply with 
requirements of the Medicaid pro 

Section 402(b)(1) provides' otwithstanding lilly other provision of law ... a state is 
authoriud to determine the eligibili of an alien who is a qualified alien, ... " Section 

4 
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402(b)( 1). however, docs not give authority to selectively rcpca.l provisions of the 
Medicaid statute. As noted above, if ongress wanted to repeal the Medicaid statute or give 
stateS authority to do SO, it must act" 'm clear and manifest intent." WIUt y Alwa. 101 S. Ct. 
1673,451 U.S. 259, 68 L.Ed. 2d 80 (981). Thus. Section 402(b)(l) must be cons1rued 
narrowly. Rather thaD a broad grant f authority to rewrite the Medicaid statute, i~ merely aives 
states the option of restricting eligibi ty on the basis of alienage ~. Support for this 
position is found in Section 433(a)(1) which provides: 

(Emphasis added). 3 Accordingly, only question for stales is whether they intend to continue 
to provide Medicaid coverage for q ified aliens or not. If a state cheses to continue coverage, 
it must comport with all Medicaid p SIOns (unless waived) including those regarding 
eligibility. statewidBnesslUld compar bility. 

c. States continuing coverage for qualified aliens who lose SSI cash assiSWl~ may 
continue Medicaid coveraee under th state's existing state plan. 

Under Secuon 402(a}, qualifi aliens who are neither refugees nor asylees, veterans nor 
on active duty in the armed forces Or ho have not worked 40 qualifiying quarters lose SSI cash 
assistance. Since SSI cash assistan recipients are deemed cateeorically need.y under the 
Medicaid program, the loss of SSI trigger a redetermination and could lead to a loss of 
Medicaid benefits. The loss of SSI efits however is linked solely to the status of the recipient 
as an alien and not on aay program e igibility requirement of Medicaid program. Thus, non· 
exempt, qualified aliens who lose SS cash assistance are in much'the same siruation as "Pickle" 
people who lost Medicaid beca~e a ocial Security cost ofliving increase made them ineligible 
for SSI, or families with stepchildren who lO!lt Medicaid because AFDe deeming rules made 
them ineligible for AFDC cash assi ceo In both situations. Medicaid was restored for these 
beneficiaries by "deeming" them eli ble for the respec:tivc cash assistance proy&mS. Through 
this mechanism., these beneficiaries r . eligbility as "categorically ncedy."· The difference 

3 Thus, the phmse "notvwiths 
only to preclude operation of any 1& 
benefits on the basis of alienage. 

ding ally other provision oflaw," must also be (;()nstr\led 
that would prohibit a state from not providing Medicaid 

"Medicaid regulations inco rating the "deeming" requirements are found at 42 C.F.R. 
Section 43~ .113 (AFDC) und 42 C. R. Section 435.122 (SSI). 

S 
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in the instant case is that Congress 
the option to continue providing M 

The decision of a state to opt 
therefore. is effectively a decision to 
to provide Medicaid lIS before. Sur 
benefits to qualified aliens who, "but 
assistance. 

delegated its authority to the States and given each stale 
caid benefits to these enrollees. 

continue coverage of non-exempt, qualified aliens, 
m these individuals categorically needy and to continue 

alternatively, a state can continue to provide Medicaid 
or" their status as aliens, would be eligible for SSI c:a.sh 

Absent the deeming approadi states would have to redetermine eligibility of those 
qualified aliens losing S8I under ano er existing category of their Medicaid program. However, 
only 35 Slatcs and the District ofColfll'bia provide coverage to medically needy individuals, and 
only 29 states ad the District of Col~'bia include optional categorically needy coverage in theu 
stale plans. At least six states have n~ither a medically needy nor optional categorically needy 
program. Thus, qualified aliens who lose SSI and who live in states without the NIl scope of 
optional Medicaid eligibility categOri~ would lose Mcclicaid benefits polw the state amended 
its State Plan. Under Medicaid rules, however. if the state provides Medicaid to any individual 
in an optional group, the state must p ovide Medicaid to all individuals who apply and are found 
eligible in that group. 42 C.F.R. Secti n 435.201(b). Thus, in order to continue covering 
qualified aliens who lose cash assis ce, states would acrually have to expand Medicwd 
eligibility to all individuals within other optional eligibility categories. Clearly, neither the 
automatic loss of Mcdi«:aid by recipi ts nor the mandated expansion of programs by states was 
intended by Congress, 

In SWD, states should not hav to expand Medicaid eliiibility to order to exercise the 
option to continue to provide MediCAId 'benefits to non-exempt. qualified aliens who previously 
received SSl. To rcquire state! to do ~ would effectively nullitY Congress' intent and would 
produce extnwrdinarily harsh results.! Instead, HCF A must issue guidance to the states infonning 
them that if they opt to continue coverage for non-exempt qualified aliens, and such alie.ns 
qualify for SSI "but for" them- alien stlLtus. they remain categorically needy under the Medicaid 

program. I 
ISSUE TIlREE: VERJFICA nON REPORTING REQUIREMENTS 

Policy: As a matter of sound public ealth policy, rcportillg and. verification requirements in the 
welfllJ'c law must be construed nano ly. 

Rationale: The welfare law contains ew provisiorul relating to reporting 8Ild verification of the 
legal status of immigrantS. These p visions are already mising concerns in immigrant 
~mmunities and will deter aliens aceking and obtaining tr~8tm~nt, even when they are 
lawfully entitled to care. To .. . the adverse impact of these proviSiOns. HCFA must issue: 
guidance to the States clariiYing that esc provisions do not impose any new requirements on 

6 
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health providers and do not eli.Jnia.ate the confidentiality protections in the SAVE progrqm. Of 
particular importance is the need to' truct states that persons seeking Medicaid emergency 
medical care including women in Be' e labor are exempt from verification requirements. This 
inWpretation is clearly supported by he language and structure of the statute itself. 

In relevant pan. Section 404 ends Title IV A of the Social Security Act, 42 U .S.C. 
S~tion 601 et. seq. by Bdding II new ~tion which states: 

Each state to which a t is made under sC(;tion 403 [of the Social 
Security Act. 42 U.S.C. S~ti n 603) shall. ILl least 4 times annually and upon 
request of the lmmigration an Naturalization Service. furnish the Immigration 
and Natumliution Service with the name and address of. and other identifying 
informatioa, on any individ~ who the State knows is unlawtWly in the United 
States. . 

The welfate law contains sUn' &r reporting requirements for the SOl::iaJ Seauity 
Administration and Departmenr ofH using and Urban Development. Significantly. however, 
there is no similar provision amendin Title XIX or imposing any new reponing requirements on 
any health provider. Thus, by its 9, Section 404(b)'s humdatory reporting requirements 
apply only to the reporting ofperso seekin& AFDC services, not Medicaid services or health 
carc.s 

i 
Section 432 provides additiD~ support for maintaining the status quo with respect to 

WldocUDIented aliens seekiug health ;~rvices. Undcr Section 432, the Attorney General. after 
consultation with the Secretary of He th and Human Services, must promulgate regulations 
requiring verification that an alien. 0 is not a qualified alien. is eligible to receive services 
under Section 401 (b)(l). Section 43 further provides that "[3)ucb regulations. to the extent 
feasible, require that information ested and exclwlged be similar in form aod manner to 
information requested and excbang under section 1137 of the Social Seeurity Act." 

SCl::tion 1137 codifies the req en18 of the cunent verification system, the Systematic 
Alien Verification for Eligibility (SA E) program. Recognizing that access to emergency care is 
Ii public health imperative, SAVE ex pts Medicaid emergency medical care from the 
verification requirements. 42 U.S.C. eetion 1320b.7(f). In addition, the statute prohibits INS 
from using information obtained Ihro gh the verification system for civil immieration law 

S Arguably. these mandatory ortiDg requiremems apply only when a person has sought 
AFDC benefits to whicb they were n entitled. See POe y Miller. 573 F.Supp. 461 (N.D.1ll 
1983)(A provision requiring state C agencies to report to the INS [persons who are 
ineligible to rIIceive food stamps bec:$Wlethey are Wllawfully present were anti-fraud measures, 
requiring state to only report persons wently seeking food stamps). In any event., Section . 
404(b) requires agency knowledge. 

7 
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AlthoQgh Section 4346 of the elfare law appears to authorize an "open season" for 
reporting to INS, the language of See . on 434 fails to evidence a clear and manifest intention to 
repeal SAVE. Nor does any other p vision in the law repeal SAVE. Thus, Section 434 and 
SAVE must be read together. Read' this manner, Section 434 merely authorizes staleS and 
locBlities to exchange with the INS t. infoIIIl8.tion that they are currently authorized to coUect. 

In sum, nothing in the wel51llW changes curreDt reporting requirem.ellIS or restrictions 
with respect to unqualified or qualifi d aliens Sl"('king health care and benefits. 

ISSUE FOUR: EMERGENCY MED CAL CARE 

Policy: HCF A must instruct Stares Jar aliens, regardless of immigration status, remain eligible 
for emergency medical care . . I care and tRatment for labor lind delivery. 

Although undocumented ali are bam:d from most public benefits, Section 
401(b)(1)(A) makes an exception for [m]edical assistaDee under Tide XIX of the Social 
Security Act ... for care and service that are necessary for the treatment of an emergency 
condition (as defined in section 1903 v)(3) of such Act)-" Section 403(c)(2)(A) recognizes a 
similar exception for lawful aliens en - the coun1%)' after the act takes effect. 

Section 1903(v)(3) defines an emergency medical condition as "a medical coudition 
(including labor and delivery) manife ling itself by acute symptoms of sufficient severity 
(including severe pain) such that the ,bsenee of immediate medical attention could reasonably be 
expected to result in -- (A) placing th patient's health in serious jeopardy, (B) serious 
impairment to bodily functions; or ( serious dysfunction of any bodily organ or part." 42 
U.S_C.b(v). 

Although the conference TCJlort COI1tams some bmguage 1hat might be ~nstrued to narrow 
thill definition to e"clude women iI1 ve labot. sueh an exclusion is Dot apparent on the face of 
the statute. In fact, the statute is unam iguous. The definition of emergency medical condition is 
the definition cummtly in effect under rue XIX. Under weU-established rules of statutory 
construction, indefinite Congressional XpressiODS cannot negate the plain language of a statute. 
The language of the statute, and not I conference repon, controls. ~t. Martin I.utheran Church V' 

6Section 434 provides: 
Notwithstanding any ther provision of Federal, State or loW law, no 
State or local govemm :t entity may be prohibited, or in any way restricted, 
from sending to or rec: vine from the Immiption and Naturalization SeJVice 
information regarding e immigration SfalUS, lawful or UDlawful, of an alien 
in the United States_ I 

8 
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South Dakota, muD. Accordingly, sta 
are experiencing an emergency mCdi 
provided under the same tenns anci co 

ISSUE FIVE: WAIVERS 

s must be iDsll'UCted that FFP for treatment of aliens who 
condition, including active labor and delivery, will be 
dons as before the passage of welWe reform. 

Policy: Under Section 1 14(d), states waivers that affect eligibility for medical assistance have 
the option to continue to apply the eli hility criteria under the state's waiver after the date the 
waiver would otherwise expire. Sectio 114(d), however, does not repeal Title XIX. 

Rationale: Section 114, the "Chafee- ux Amendment-" contains critically important 
provisions designed to assure that low- me families continue to receive Medicaid. According 
to its chief sponsor, Senator Chafcc, th amendment was designed to "assure that no low·income 
mothers and children who are eligible or Medicaid under cwnsnt law, under the existing law, will 
lose their health care coverage under edic::aid if the state lowers its eligibility standards for cub 
assistance or AFDC." Congressional1}ec0rd, S834S, Jwy 19, 1996. 

Sections and (a) and (b) direct tates to use AFDC criteria ill effect as of July 16. 1996. 
Section (e) addresses the treatment of sitional Medicaid, while section (d) refers to the effeet of 
waivers. Specifically, Section 1 14(d) vides: 

In the case of a waive of a provision of parr A of title IV with respect to a 
State as of July 16, 1996, or hich is submitted to the Sec:rewy before the date of 
the enactment of the Personal Responsibility and Work OpPOl1\lJUt)' 
Reconciliation Act of 1996 approved by the Secretary on or before July I, 
1997. if the waiver affects eli 'bility of individuals for medical assistance under 
this title, lfUCh waiver may (bitt need not) c:ontinue to be applied, at the option of 
the State, in relation to this ti lie after the date the waiver would otherwise expire. 

By its plain language, Scctio 114(d) merely gives states with waivers flexibility to 
continue using eligibility standards e tablisbed in their approved waivers in lieu of rigidly 
applying the July 16, 1996 income asset stal1dards and methodologies. Thus, ita state bas 

I 

established resource limits or incom1 standards for purposes of qualifying for welfare under 8 

waivertbat are different 'then the rescpurc:e and income staDdanis in effect as of July 16, 1996, and 
those s1aDdards also provide a bIlSJ'S or receipt of medical assistanc:e, the state can opt to 
continue applying the standards as odified by the waiver. 

Section 114(d) does not a rize states to utilize eligibility criteria for Medicaid that is 
not now pennitted under Title XIX, or ean Section 1 14(d) be read to sive states the option of 
applying T ANF eligibility criteria to the Medicaid program. Such an interpretation would 
effectively give states authority to s lcetively repeal requirements oethe Medicaid proeram and 
would undermine the Congressional intent to preserve Medicaid eligibility even if a state applies 
more restrictive criteria for T ANF . 

9 
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FACT SHEET #3 

LINK BETWEEN MEDICAID AND THE IMMIGRA nON PROVISIONS OF 
THE PERSONAL RESPONSlBnlTY AND WORK OPPOR.TUNITY ACT Of 1996 

Medicaid Eligibility p(LCgal Irnmj.ants 

The Personal Responsibility and W ~rk OpportUnity Act of 1996 (P .L. 1 04.193) identifies two 
wegories oflega! immigrants: "quE(lified aliens" and otheTs. 

"Q1IIIlified Alif!lI" Defirted: A "'quqlified fI/ien" ;s lm flben who is lawfully admitted.fo.r , 
permalJl11l1 residence under lItJTious:sections oj the Immi&rar;on tmd Nationality A ct aNA) 
inchlding: lml1S)llee, Q refugee, an: indivitiJ.ull who has been JKlToled into the u.s. jo,. Q Plrloti Of 
one year, an ;ndividllal who has hoit! hislher dsponar;on 'M·ithheJd. and who has been granted 
conditional enTry. This definition also includes baUered immigrants. and'or immigrants who 
would be indigent without assistQ12C~, becflfIse the;r spoluors a,.e not providing adequate 
SJlppon 

States have the following options to; cover lepJ immigrants. as long as these individuals meet the 
finaneial and other eligibility requirements eime prosram, 

Immiarants Residing ill the :u S 

States are not required to end Medi~d coverage or eligibility for any "qualified aliens" residing in 
the U.S. before August 22, 1996. I!the State Plan already provides such coverage and eligibility, 
HCFA will presume the State will ~ntinue to provide Medicaid to these indhiduals, until a State 
Plan Amendment is submitted to the; contrary. 

o For immigrants who are "qualified aIiens- receiving Medicaid bene11ts (were enrolled in 
the State's Medicaid program) 011 Augl;.S\ 22. 1996. States must continue Medicaid 
coverage until at least JalI~ I, 1997. After tbat elate, HCFA will assume that States are 
continUing to cover these in4ividuals, unl~ss tne: State amends its St31e Plan to discontinue 
coverage of these individual~. 

o For immigrants who are u qu.$1ified aliens" residing in the United States before August 22, 
1996, but were not enrolled C)n thai elate, wbC'lher eligible or not, Swes have the option 
not to provide Medicaid besimins on ~sust 22, 1996. To do so, the State must amend 
its State Plan. 

o For othl:T ~grants who ~ DOt "qualified alicns." Medicaid elisil>i1ity was terminated 
on August 22, 1996 under PlL. 104·193, except for those rceciving SSl. For these 
immigrmls, Mcdil;aid cli~~ con~es until SSA redetermines eligibility (see past 4) . 
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There is an excepted group of immigrants to whom the State mllst provide Medicaid coverage, 
provided the individuals are otherwise eligible. The follov.'ing groups of immigrants are 
considered part Qfthe excepted group; 

o ReNgees - For the first 5 years after entry to U.S. in that Status 

o Asyle:es -. :for the fitst S years after gramed asylum 

o Individuals whose de;ponation is being withheld by the INS -- For the: first 5 years 
after grant of deportation withholding 

o Lawful Permanent Residents •• After they have been crediled with 40 quarters of 
~vcrase under Social Security (based upon their own work andlor that of spouses 
or parents) and no Federal means-tested public benefits were received by the 
individual in the quaner to be credited (or the spouse/parent on whose work 
record quarters were credited). Members of this !fOUl' are nm excepted it':the 
immigrant aniv1=s ill the US. Aft=: AUgust 22. 1996. 

o Honorably discharged U.S. military veterans, active duty military persoMel, and 
their spouses and unmarried dependent children - At any time. 

Immii!'WS Aclmined to the U.S. On or Mer August 22. 1996 

Th.ere is a mandatory ban on Medicaid eligibility for immigrants who are "quali5ed aliens" newly 
admined to the U S. on or lifter August 22, 1996. The ban is in effect for the first five years they 
are in the U. S. in that status, unless th e individual is a member of one of the excepted groups. 
Mer the five-year ban expires, an immi~'ant' 5 ACcess to Medicaid is at State option (for those 
otherwise eligible). For those who have individual sponsors who sign new, lesaJly binding 
affidavits ofsuppon (required elsewhere in welfare reft"o,n. bcginrong no later than February 
1997). States must deem the income and resources or the immigrant's sponsor (and. sponsor's 
spouse) to be available to support the immigrant when determining the immigrant's eligibility for 
Medicaid. for most immigrants. deeming will not take effect for five years. 

Individuals who have been credited wi1h 40 quarters of work without receiving assistance are not 
considered lUI excepted group under these provisions. 

• .1 
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Sponsgr to "Qualified Alien" Deemjnw pflneome and Resgurces 

There is no deeming ofspensers' income and resources for indhoiduals who entered the U.S. 
"nder the old affidavits of support. The new deemins requirements apply to Medicaid in the 
following situations: 

o Deeming applies on1~ to sponsors sisnins new, legally bindina affidavits of 
support. 

o The sponsor's and s~onsor spouse's income and resourcC$ will be counted when 
determining the inco~e and resources available to the immigrant theY spol'lSOr. 

o Deeming applies on1~ to imnUsrants who Irl! sponsored by individuals. 

o Under the omnibus at'propriations amendments, deeming does not apply to 
banered immigrants ~r to those who would be indigeftl, defined as unable to obtain 
food and shelter wi~ut usistance, because their sponsors are not providina 
adequate SUpPO". 

o Deeming continues uiltil the earlier ofn&Nralization by the immigrant or the 
immigrant's being cnfdited with 40 quarters of Social Security coverage. Such 
quaners do not inch.J~e any quaners after December 31, 1996 in which the 
immigrant (or the imqUgrant's spouse/parent on whose work record the immigrant 
is credited with quBTtj:rs) receives Federal means·tested benefits. 

o Sponsors must reimb",rse Federal, State, and local Bovemmems for the cost of 
means-tested benefits! received by the sponsored immigrant during the deeming 
period, but excludinglthe coStS of eJner-gency medical services. 

Emeqzegs:y ~eryices 

. Provided they meet the financial andjcategoril:a1 eligibility require.mmts, both qualified aliens and 
non-qualified aliens continue to be e~gible for emergency services under Medicaid. 

SSU Msdisajd Connegion for "QuelUjcd Aliens" . 

Other provi:ions ofWel:fare reform ~ receipt of 55I cash bl:.tle6ts for both current and new 
otherwise eligible" qualUied aliens.'" unless they are & member of one of the excepted groups 
lilted above. 

3 
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Individuals whC' continue to receive S51 cilsh benefits would be eligible for Medicaid under the 
usual rules. The Social Security Administration must redetermine the SSI clisjbility of all 
immigrants within one year of enactment. Upon redetermination. the inunigrant may Jose cash 
assistance ifhefshe is 11m 8 member of one oflhe &bove excepted groups. 

States are required to perform a rcdCltermination of Medicaid eligjbiJity in any case where an 
individual loses SSI and that tenniDa~on affects the indvic1IJal's eligibility for Medicaid. Those 
losing or barred in the future iTom r¢eiving 5SI cash benefits will find their Medicaid benefits 
affected in the fonowing ways: 

o A State that has opted under its Medicaid plan to cover non-cash SSI-rc1ated groups 
would automatically COntinuE; Medicaid for "qualified aliens" who fit into those groups. 

o A State that has QOt previously opted under its Medicaid State plan to cover non-cash 
SSI-related grOYPS could. as --'ways. submit a State plan amendment to provide coverage 
for non-cash SSI-related gro4ps. HCF A is ""ploring options to permit States to do this as 
simply as possible. 

In addition, a State that opts to COV~ only SSI cash recipients may still be able to cover some of 
the "qualiiicd aliens" under other pro~sion5 of CUTTent l\oledicaid law (i.e., poverty-related 
pregnant women and children, medic~y needy, etc.). 

An immigrant who loses SSt cash belilefits would continue to be eligible for Medic:aid until the 
State conducts a Medicaid eligibility tcdetennination (which requires consideration of other bases 
for Medicaid e1iSl"bility for which the individual may qualiM and has found that the individual 
does not qualify for Medicaid by any ~ther means. 

Related Fact Sheets: 

t.ink Between Medi~d and Temporary AssisWl:C for Needy F &milie. (T ANF) 

Link BeN/e.::l Medicaid and COVeT"'6'"' of SS1 CiU'dren under Welfare Refonn 

Link Between Medicaid and tha Immigration Provisions of the Personal Responsibility and Work 
Oppommity Act of 1996 

. .~. 
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23-Sep-1996 06:57pm 

TO: (See Below) 

FROM: Diana M. Fortuna 
Domestic Policy Council 

THE 

SUBJECT: For you Medicaid afficianados .... 

PRE SID E N T 

here are comments from Nancy-Ann Min's staff on implementation 
issues in Medicaid. 

I am debating whether to send you my equally lengthy response. 
You can ignore all this if you like for now -- but, Elena, I think 
there are some legal questions that you will have to get involved 
in eventually. 

I am hoping there is discretion here to do interesting things to 
blunt the legal immigrant cuts, within the parameters of the law. 

Distribution: 

TO: Jeremy D. Benami 
TO: Stephen C. Warnath 
TO: Elena Kagan 
TO: Emily Bromberg 
TO: Keith J. Fontenot 
TO: Richard E. Green 
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TO: 
TO: 

FROM: 

CC: 
CC: 
CC: 

12-Sep-1996 05:39pm 

Diana M. Fortuna 
Nancy-Ann E. Min 

Nicolette Highsmith 
Office of Mgmt and Budget, HD 

Barry T. Clendenin 
Mark E. Miller 
barbara E. Washington 

THE PRE SID E N T 

SUBJECT: Comments on HCFA's Draft White House Report 

At a meeting of the welfare implementation work group, you requested that HCFA 
provide a summary of issues facing Medicaid in light of welfare reform. Last 
week, you sent us a document from HCFA entitled, "White House Report - Delinking 
Medicaid from AFDC," which addressed such Medicaid issues. 

We wanted to clarify a couple of points made in the document to avoid confusion. 

1) HCFA's first paragraph notes that "regardless of whether an individual is 
eligible for TANF, states in general will be required to maintain Medicaid 
eligibility for individuals eligible for benefits as of July 16, 1996. 

The law states that an individual's eligibility for Medicaid will be based on 
the income and asset standards used to determine AFDC eligibility as of July 16, 
1996. This means two things: 1) Medicaid is no longer linked to TANF cash 
assistance. This could result in families receiving TANF without being eligible 
for Medicaid, and 2) It is not a "grandfather" provision for people receiving 
AFDC on 7/16/96. If individual circumstances change, such that they no longer 
meed the AFDC eligibility standards as of 7/16/96, they would lose Medicaid. 

2) HCFA also made the point that "a number of currently eligible individuals may 
fall through the cracks as a result of the transition from AFDC to TANF and the 
de linking of AFDC and Medicaid eligibility systems." 

"Theoretically," individuals eligible for Medicaid as of 7/16/96 would not 
lose coverage under the law. What could happen, is that, in implementing the 
law, states' systems that are currently in place for tracking eligibility may 
not accurately track the transition from AFDC to Medicaid. Furthermore, 
Medicaid offices will have the added responsibility of determining Medicaid 
eligibility for individuals on cash assistance, which could cause administrative 
complications. Thus, due to the result of systems or administrative problems 
(not the law), some eligible individuals might lose coverage. 

HCFA's document did not fully explain the subtle technicalities of the Medicaid 
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issues. As Judy Moore mentioned in the last meeting, some of these Medicaid 
issues are extremely technical, but some of them have the impact of either 
retaining or eliminating Medicaid coverage for individuals. 

We wanted you to be aware of our understanding of what the major outstanding 
issues for Medicaid are: 

Immigration 
1) Mandatory SSI Ban - In general, SSI eligibility also confers Medicaid 
eligibility. It is unclear if an immigrant continues to be eligible for 
Medicaid, if they lose .SSI coverage due ,to the mandatory ban on SSI for current 
immigrants in the country. The law is vague on this point and HCFA has had 
different interpretations. HCFA is working through this eligibility 
complication. 

2) Deeming - As you know, this issue cuts across many agencies. 
issue is what types of exclusions (i.e. car, house) are used in 
income level of the sponsor for the purposes of determining the 
eligibility for federal benefits. 

1115 Waivers 

The general 
the determining 
immigrant's 

HCFA is looking into issues surrounding Medicaid 1115 waivers and eligibility. 
HCFA is looking into the question of whether states can cover individuals under 
their 1115 Medicaid waivers (if currently eligible under the 1115 waiver), who 
could lose coverage under the welfare law (i.e. immigrants). 

SSI Kids 
HCFA partly addressed this issue in their document by noting that guidance would 
go out to the states on SSI children losing SSI benefits, and therefore Medicaid 
eligibility. SSA intends to send letters to beneficiaries that will lose 
coverage as a result of the redetermination policy. We are not sure if HCFA has 
consulted with SSA on inserting a Medicaid part to the SSA letter or whether 
HCpA intends to send out letters to beneficiaries noting the policy change and 
noting that individuals can reapply for Medicaid, based on other criteria. 

Administrative Allocation 
The Welfare bill includes $500 million for increased Federal Medicaid 
Administrative Matching funds for states to set up new eligibility systems 
(because Medicaid will have to determine eligibility for individuals who would 
have received AFDC). The law gives the Secretary the authority to determine 
the appropriate FMAP percentage (i.e. % Federal versus % state funds). HCFA 
will also have to determine how the funds will be allocated across the states. 

We assume that these would be the issues that HCFA would present to the DPC in a 
more detailed meeting. 
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E X E CUT I V E OFF ICE o F 

23-Sep-1996 06:23pm 

TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

Nicolette Highsmith 

Diana M. Fortuna 
Domestic Policy Council 

Nancy-Ann E. Min 
Barry T. Clendenin 
Mark E. Miller 
barbara E. Washington 

THE PRE SID E N T 

SUBJECT: RE: Comments on HCFA's Draft White House Report 

Thank you so much for your helpful analysis. Here are several 
thoughts and questions about these issues. 

1. I am very interested in your point that immigrants losing SSI 
may not automatically lose Medicaid too. Would this be true even 
if the state chose not to exercise their option to keep Medicaid 
for legal immigrants as of 1/1/97? 

Your point about waivers being a vehicle to keep legal immigrants 
is also very interesting. I imagine we will want to pursue this. 
You probably know that, on the food stamp side, we worked hard to 
design a waiver to delay the implementation in several states so 
that they have a bit more time to develop an interim verification 
system for immigration status. 

2. If legal immigrants don't lose SSI until, say, June of next 
year, when SSA gets around to looking at their case, but the 
Governor of the state declares on 1/1/97 that his state no longer 
provides Medicaid to legal immigrants, does the person have . 
Medicaid from January through June? (I think the issue of legal 
immigrants in nursing homes will become big on the radar screen 
in the coming weeks, and this would be relevant to that.) 

3. On SSI kids, I am very interested in how many will be able to 
keep Medicaid under Waxman and other provisions, and how many will 
lose Medicaid altogether. Is this a HCFA question only, or do you 
guys have any thoughts here? DPC thinks we should be proactive in 
reaching out to families here, so that those who have a right to 
continuing Medicaid know about it. 

4. On Medicaid vs. TANF eligibility, I understand your point. 
So, if a woman now on Medicaid goes to work as a result of a work 
program/work requirement and raises her income beyond the AFDC 
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level in effect on 7/16/96, then she is no longer eligible for 
Medicaid beyond the one year of transitional Medicaid that the law 
offers, right? Her kids may qualify under Waxman's provisions, 
but probably not her. 

At the NGA/NCLS/APWA conference, someone from one of those 
organizations said they thought there was potentially a chance for 
states to add a SECOND year of transitional Medicaid coverage. 
But I have never seen any basis for that in the law, have you? I 
assume this could be done through a (budget neutral) waiver, 
though. 

s. Also at the NGA conference, there was discussion 
limitation in the law in Medicaid growth to the CPI. 
explain how that works? 

of some 
Can you 

I have been pushing HHS/HCFA to sit down and meet with us on all 
this soon. At the moment, Monahan has promised me a meeting on 
October 1, with paper to arrive in advance. (I will let you know 
time and place as soon as I do.) I am a bit concerned about 
whether this is early enough, given that the State Medicaid 
Directors are meeting 10/7-9, and people will certainly be 
expecting some straight answers from HCFA by then -- not on 
everything, but on some things. At the moment, I think HCFA is 
not as far along in terms of giving NGA/NCSL/APWA guidance as 
other agencies. 

By the way, I hear from Monahan that HHS is discussing the 
mechanism by which states can signal their intention on whether 
legal immigrants are still eligible for Medicaid. One option is 
to make the default position that they ARE covered. This way, a 
Governor would have to take a proactive position to drop them. 

I also assume the state legislature can get involved in this 
decision if they pass a law, but otherwise the Governor's actions 
control. 

Hope someone from your unit is coming to our welfare reform 
subgroup meeting tomorrow (Tuesday) at 3 in room 211. We are 
going to try to make it at the same time every week. 

Let me know if you think we need a·WH/OMB meeting to 
where we are on Medicaid, with counsel's office and 
intergovernmental in attendance as well. 

I am also going to send Mark and Nicolette a copy of 
timeline of critical dates that I am just beginning. 
if you have any comments. 

Sorry for the long note! 

take stock of 

a draft 
Let me know 



DEPARTMENT uf HEALTH &. HUMAN SERVICES 

OCT - 4· 1~,S6 

Dear State Medicaid Director: 

Health Care Financing Administration 

Medicaid Bureau 

7500 SECURlTY BOULEVARD 
BALTIMORE MD 21244-1850 

The Personal Responsibility and Work Opportunity R~conciliation Act of 1996 (PL. 104-193) has 
substantial implications for Medicaid eligibility systems and responsibilities. In order to address 
implementation issues carefully, we have been working very closely with the joint FederaVState Eligibility 
Technical Advisory Group (E-TAG). That process is continuing, and will culminate in the issuance of a 
State Medicaid Manual issuance in December which will address many of the eligibility issues. . 

In the meantime, we understand that some States are moving uhead to submit Temporary Assistance to 
Needy Families (T ANF) plans. In such cases, we will presume that you will continue to provide Medicaid 
eligibility for all the groups you covered on July 16, 1996, including permissible legal immigrants. For 
administrative purposes, we request that you notity us to that effect. If you are going to make any change 
to Medicaid coverage of eligibility groups, please submit a State Plan Amendment to do so. Plan 
Amendments may be submitted to us using whatever format you think appropriate, but providing as much 
information as necessary to describe the eligibility options you are electing for Medicaid. We are happy to 
work with you on the details of plan amendments as you proct:ed with implementation. 

Ple~<;e recognize that many legal immigrants (who might otherwise auality for Medicaid) entering the 
country on or after August 22, 1996, are not eligib1p for Medicaid for five (5) years. However, under 
Section 402 of P. L. 104-193, States must con inue to provide Medicaid eligibility, until at least Jam'~ry 
1,1997, to any qualified immigrant receiving Medicaid on August 22, 1996. States should be aware that 
Section 402 also permits states to continue c("'erag~ f,-,r nost legal ifl1migrants and to receive Federal 
:::ltching funds for coverage of these individuals. In ar.y event, States must continue [0 cover immigrants 
enrolled in Medicaid prior to August 22, 1996 until the ~tate submits a State Plan Amendment to the 
contrary. 

To sum up, in the absence of submitting a State Plan Amendment, you are expected to continue providing 
Medicaid eligibility for all the groups you covered on July 16, 1996, including permissible legal immigrants. 



We will keep you informed as we develop Federal policy to implement this Act and will issue further policy 
guidance as soon as possible. Thank you for your cooperation in implementing this program. 

cc: 
All Regional Administrators 
All Associate Administrators for Medicaid 
Lloyd Bishop, OLIGA 
Jennifer Baxendall, NGA 
Lee Partridge, APW A 
Joy Wilson, NeSL 

Sincerely, 

Judith D. Moore 
Actillg Director 
Medicaid Bureau 



FACT SHEET #1 

LINK BETWEEN MEDICAID AND TEMPORARY ASSISTANCE FOR NEEDY FAMILIES 
(TANF) 

Prior to enactment ofP.L 104-193, the Personal Responsibility and Work Opportunities Act of 1996: 

o Individuals who received AFDC cash assistance or who were deemed to have received 
AFDC were automatically eligible for Medicaid. (Section 1902(a)(10)(A)(i)(I) of the 
Social Security Act) 

o Families who lost AFDC cash assistance because of employment or receipt of child (or 
spousal) .support payments were eligible for transitional Medicaid assistance for an 
additional period of time. (Sections 1902( ~)(l O)(A)(i)(I) and 1925 of the Social Security 
Act) 

o Various rules of the AFDC program were used to establish Medicaid eligibility for other 
Medicaid-only eligibility groups (e.g, pregnant women and children whose eligibility is 
related to the poverty level, optional groups of children and caretaker relatives who do 
not receive AFDC, and the medically needy.) (Section 1902 of the Social Security Act) 

The new welfare reform law eliminates the AFDC cash assistance program and replaces it with a block 
grant program called Temporary Assistance for Needy Families (TANF) (Section 103 of the new law). 
However, families who meet the AFDC ~Iigibility criteria prior to welfare reform will be eligible for 
Medicaid. States are not required to make a complete eligibility determination using all the pre-refonn 
AFDC program rules. This determination is replaced by two basic eligibility requirements: 

o The family income and resources must meet the pre-refonn AFDC standards (Section 
1931 (b)( I )(1) of the Social Security Act). 

o The pre-reform AFDC deprivation requirement must be met. (i.e., a child must be living 
with a parent or other relative and deprived of parental support or care by the death, 
absence, incapacity or unemployment of a parent.) (Section 1931 (b )(1 )(A)(ii) of the 
Social Security Act) 

As under pre-reform law, if a family loses Medicaid eligibility because of employment or receipt of 
support payments or employment and received Medicaid in three of the preceding six months, the 
family is eligible for a period of extended Medicaid benefits. (Sections 408(a)(II) and 1931(c) of the 
Social Security Act) 

States are pennitted to deny Medicaid benefits to adults and heads of household who lose T ANF benefits 
because of refusal to work. However, welfare refonn law specifically exempts poverty-related pregnant 
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women and children from this provision and mandates their continued Medicaid eligibility. (Section 
1931(b)(3) of the Social Security Act) 

Because the AFOC cash assistance program is eliminated, welfare reform provides that any reference in 
Title XIX to an AFOC provision or an AFOC State Plan will be considered a reference to the AFDC 
provision or plan in effect for the State on July 16, 1996, i.e. "pre-reform" AFOe. This effectively 
freezes the pre-reform AFDC program for all Medicaid eligibility purposes, except that welfare reform 
also permits States to retain flexibility to change the applicable income and resource methodologies, as 
follows: 

o A State may lower its income standards, but not below the standards it applied on 
May I, 1988. (Section 1931 (b )(2)(A) l)f the Social Security Act) 

o A State may increase its income and resource standards up to the percentage increase in 
the CPI subsequent to T.t1y 10, 1996. (Section 1931 (b )(2)(B) of the Social Security Act) 

o A State may also use less restrictive income and resource methodologies than those in 
effect on July 16, 1996. (Section 1931 (b)(2)(C) of the Social Security Act) 

Related Fact Sheets: 

Link Between Medicaid and SSI Coverage of Children under Welfare Reform 

Link Between Medicaid and the Immigration Provisions of the Personal Responsibility and Work 
Opportunity Act of 1996 

Increased Federal Matching Rates for Increased Administrative Costs of Eligibility Determinations under 
Welfare Reform 
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F ACT SHEET #2 

LINK BETWEEN MEDICAID AND SSI COVERAGE OF CHILDREN UNDER 
WELF ARE REFORM 

Under the new law, the definition of childhood disability is no longer linked to the definition of 
disability for adults. The reference to "comparable severity" in the old law has been deleted. 

The new definition says: (1) an individual under the age of 18 shall be considered to be disabled 
under SSI if that child has a medically determinable physical or mental impairment, which results 
in marked and ~evere functional limitations, and which can be expected to result in death or which 
has lasted or can be expected to last for a continuous period of at least twelve months; and (2) no 
individual under the age of 18 who engages in substantial gainful activity may be considered 
disabled. 

In addition to the new definition of disability for children, the law mandates two changes to 
current evaluation criteria in SSA's regulations. SSA must: (1) discontinue the individualized 
functional assessment (IF A) for children; and (2) eliminate maladaptive behavior in the domain of 
personaIlbehavioral function in determining whether a child is disabled. 

In most States, individuals who are eligible for SSI are also eligible for Medicaid. These changes 
will result in some children losing SSI, and therefore Medicaid eligibility. However, many of the 
children affected could still continue to be covered under Medicaid because they meet other 
Medicaid eligibility criteria. States are required to perform a redetermination of Medicaid 
eligibility in any case where an individual loses SSI and that determination affects the individual's 
Medicaid eligibility. 

Section 204(a) of the new law provides that SSI payments, for all beneficiaries, including children, 
may only begin as of the first day of the month following: (1) the date the application is filed or, if 
l"t~r, (2) the date the person first meets all eligibility :actors. This is a delay in SSI eligibility in 
comparison wIth the old law. 

Under Section 211 of the new law, SSA is required to redetermine the eligibility of recipients 
under age 18 by August 22,1997. No SSI-eligible child may lose benefits by reason ofa 
redetermination of disability using the new definition earlier than July I, 1997. 

Also under Section 211, SSA is required to send notices to the representative payees of all 
affected recipients no later than January I, 1997. 

Related Fact Sheets: 

Link Between Medicaid and Temporary Assistance for Needy Families (T ANF) 



Link Between Medicaid and the Immigration Provisions of the Personal Responsibility and Work 
Opportunity Act of 1996 

Increased Federal Matching Rates for Increased Administrative Costs of Eligibility 
Determinations Under Welfare Reform 
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F ACT SHEET #3 

LINK BETWEEN MEDICAID AND THE IMMIGRA nON PROVISIONS OF 
THE PERSONAL RESPONSIBILITY AND WORK OPPORTL'NITY ACT OF 1996 

Medicaid Eligibility of Legal Immigrants 

The Personal Responsibility and Work Opportunity Act of 1996 (P.L. 104-193) identifies two 
categories oflegal immigrants: "qualified aliens" and others. 

"Qualified Alien" Defined: A "qualified alien" is an alien who is lawfully admitted for 
permanelll residence under various sections of the Immigration and Nationality Act (INA) 
including: an asylee, a refugee, an individual who has been paroled into the U.S. for a period of 
one year, an individual who has had hislher deportation withheld, and who has been granted 
cow1itional entry. This definition also includes battered immigrants. and/or immigrants who 
would be indigent without assistance, because their sponsors are not providing adequate 
support. 

States have the following options to cover legal immigrants, as long as these individuals meet the 
financial and other eligibility requirements of the program. 

Immigrants Residing in the u.s. 

States are not required to end Medicaid coverage or eligibility for any "qualified aliens" residing in 
t~e U. S. before August 22, 1996. If the State Plan already provides such coverage and eligibility, 
HCF A will presume the State will continue to provide Medicaid to these individuals, until a State 
Plan Amendment is submitted to the contrary. 

o For immigrants who are "qualified aliens" receiving Medicaid benefits (were. enrolled in 
the State's Medicaid program) on August 22,1996, States must continue Medicaid 
coverage until at least January 1, 1997. After that date, HCF A will assume that States are 
continumg to cover these individuals, unless the State amends its State Plan to discontinue 
coverage of these individuals. 

o For immigrants who are "qualified aliens" residing in the United States before August 22, 
1996, but were not enrolled on that date, whether eligible or not, States have the option 
not to provide Medicaid beginning on August 22, 1996. To do so, the State must amend 
its State Plan. 

o For other immigrants who are not "qualified aliens," Medicaid eligibility was terminated 
on August 22, 1996 under P.L. 104-193, except for those receiving SSI. For these 
immigrants, Medicaid eligibility continues until SSA redetermines eligibility (see page 4). 
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Excepted Groups of Immigrants 

There is an excepted group of immigrants to whom the State. must provide Medicaid coverage, 
. provided the individuals are otherwise eligible. The following groups of immigrants are 

considered part of the excepted group: 

o Refugees -- For the first 5 years after entry to U.S. in that status 

o Asylees -- For the first 5 years after granted asylum 

o Individuals whose deportation is being withheld by the INS -- For the first 5 years 
after grant of deportation withholding 

o Lawful Permanent Rt;;~;dents -- After they have been credited with 40 quarters of 
coverage under Social Security (based upon their own work and/or that of spouses 
or parents) and no Federal means-tested public benefits were received by the 
individual in the quarter to be credited (or the spouse/parent on whose work 
record quarters were credited). Members of this group are not excepted if the 
immigrant arrives in the U.S. after August 22,1996. 

o Honorably discharged U. S. military veterans, active duty military personnel, and 
their spouse~ and unmarried dependent children -- At any time. 

Immigrants Admitted to the U. S. On or After August 22, 1996 

There is a mandatory ban on Medicaid eligibility for immigrants who are "qualified aliens" newly 
admitted to the U. S. on or after August 22, 1996. The ban is in effect for the first five years they 
are in the U.S. in that status, unless the individual is a member of one of the excepted groups. 
After the five-year ban expires, an immigrant's access to Medicaid is at State option (for those 
otherwise eligible). For those who have individual spons.:)fS who sign new, legally binding 
affidavits of support (required elsewhere in welfare i ~,o ... , beginning no later than February 
1997), States must deem the income and resources of the immigrant's sponsor (and sponsor's 
spouse) to be available to support the immigrant when determining the immigrant's eligibility for 
Medicaid. For most immigrants, deeming will not take effect for five years. 

Individuals who have been credited with 40 quarters of work without receiving assistance are not 
considered an excepted group under these provisions. 
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Sponsor to "Qualified Alien" Deeming of Income and Resources 

There is no deeming of sponsors' income and resources for individuals who entered the U.S. 
under the old affidavits of support. The new deeming requirements apply to Medicaid in the 
following situations: 

o Deeming applies only to sponsors signing new, legally binding affidavits of 
support. 

o The sponsor's and sponsor spouse's income and resources will be counted when 
determining the income and resources available to the immigrant they sponsor. 

o Deeming applies only to immigrants who are sponsored by individuals. 

o Under the omnibus appropriations amendments, deeming does not apply to 
battered immigrants or to those who would be indigent, defined as unable to obtain 
food and shelter without assistance, because their sponsors are not providing 
adequate support. 

o Deeming continues until the earlier of naturalization by the immigrant or the 
immigrant's being credited with 40 quarters of Social Security coverage. Such 
quarters do not include any quarters after December 31, 1996 in which the 
immigrant (or the immigrant's spouse/parent on whose work record the immigrant 
is credited with quarters) receives Federal means-tested benefits. 

o Sponsors must reimburse Federal, State, and local governments for the cost of 
means-tested benefits received by the sponsored immigrant during the deeming 
period, but excluding the costs ot emergency medical services. 

Emergency Selvices 

Provided they meet the financial and categorical eligibility requirements, both qualified aliens and 
non-qualified aliens continue to be eligible for emergency services under Medicaid. 

SSU Medicaid Connection for "Qualified Aliens" 

Qther provisions of welfare reform ban receipt of SSI cash benefits for both current and new 
otherwise eligible" qualified aliens," unless they are a member of one of the excepted groups 
listed above. 
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Individuals who continue to receive SSI cash benefits would be eligible for Medicaid under the 
usual rules. The Social Security Administration must redetermine the SSI eiigibility of all 
immigrants within one year of enactment. Upon redetermination, the immigrant may lose cash 
assistance if he/she is not a member of one of the above excepted groups. 

States are required to perform a redetermination of Medicaid eligibility in any case where an 
individual loses SSI and that termination affects the indvidual's eligibility for Medicaid. Those 
losing or barred in the future from receiving SSI cash benefits will find their Medicaid benefits 
affected in the following ways: 

o A State that has opted under its Medicaid plan to cover non-cash SSI-related groups 
would automatically continue Medicaid for "qualified aliens" who fit into those groups. 

o A State that has not previously opted under its Medicaid State plan to cover non-cash 
SSI-related groups could, as always, submit a State plan amendment to provide coverage 
for non-cash SSI-related groups. HCFA is exploring options to permit States to do this as 
simply as possible. 

In addition, a State that opts to cover only SSI cash recipients may still be able to cover some of 
the "qualified aliens" under other provisions of current Medicaid law (i.e., poverty-related 
pregnant women and children, medically needy, etc.). 

An immigrant who loses SSI cash benefits would continue to be eligible for Medicaid until the 
State conducts a Medicaid eligibility redetermination (which requires consideration of other bases 
for Medicaid eligibility for which the individual may qualifY) and has found that the individual 
does not qualifY for Medicaid by any'other means. 

Related Fact Sheets: 

Link Between Medicaid and Temporary Assistance for Needy Families (T ANF) 

Link Between Medicaid and Coverage of SSI C.lildren under Weltllfe Reform 

Link Between Medicaid and the Immigration Provisions of the Personal Responsibility and Work 
Opportunity Act of 1996 
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F ACT SHEET #4 

INCREASED FEDERAL MATCHING RATES FOR EXTRA 
ADMINISTRATIVE COSTS OF ELIGIBILITY DETERMINATION 

UNDER WELFARE REFORM 

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 
(P.L. 104-193) has substantial implications for Medicaid eligibility systems and responsibilities. 
Section 114 of the law (Section 1931(h) of the Social Security Act) provides a special fund of 
$500 million for enhanced Federal matching for States' expenditures attributable to the 
administrative costs of Medicaid eligibility determinations due to the law. The specific features of 
this provision are described below: 

Federal Financial Participation (FFP) Rates 

The normal FFP rate for States' administrative costs for eligibility determinations in the 
Medicaid program is 50 percent. However, under t! .. is new law, the Secretary is given 
aiscretion to increase the FFP rate above 50 percent, up to a fixed national cap of$500 million for 
this enhanced funding. This enhanced funding is for extra administrative costs 
applicable to the increased cost of eligibility determinations due to welfare reform. 

National Limitation on Total Funding 

The total Federal funds available for enhanced match are limit:;:d to $500 million. 

Time Limitations 

The $500 million is available nationally for expenditures during the Fiscal Years 1997 
thro"3h 2000. For each state, how"!ver, the enhrnced funding is available for only the 
first 12 calendar quarters in which a State's Temporary Assistance to Needy Families (TANF) 
program is in effect after August 21, 1996. 

Related Fact Sheets: 

Link Between Medicaid and Temporary Assistance for Needy Families (T ANF) 

Link Between Medicaid and Coverage ofSSI Children under Welfare Reform 

Link Between Medicaid an,j the Immigration Provisions of the Personal Responsibility and Work 
Opportunity Act of 1996 


