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TANF Implementation |
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Isgye: Should HHS amend the answer teo the quegtion on State plan
completeness to allow an adminigtrative implementation peried and
credit before TANF State plan requirements become effective?

CKG!

Section 402 of the Social Security Act, as amended, describes an
Ygligible State® as one who has submitted to the Secretary a plan
that the Secretary has found includes the SPECLfled elements,

i. .64, that the plan is complete. )

_Tc provide States flexibility, the Department’s guidance -
(questions and answers) has identified three basic State plan
scenarios that are poesgible under the statute:

a, A State which has fulfilled its 4S-day consultation
requirenent may submit.a complete plan to.the Secretary and
implement the plan 1mmediately.‘-The Secretary will review
the plan, may request further explanation, and will assure
that it includes the necessary elements. The State may
implement immedizately and does not have to wvait for the

. Secretary’s review, The S8tate is subject to the TANF rules
upen implementation.

b, A State which has not fulfilled a 45-day consultation
requirement may submit an otherwise gomplete plan, but it
may not implement the plan until the 4{5-day period has .
expired. . The Secretary will review the plan during that
period, may regquest further explanation, and will assure
that it includes the necessary elements. The State is
subject to TANF rules on the date that it provides assurance).
that the :45-day comment regquirement has been satisfied or
such later date as glected by the State.

c. A State whieh has fulfilled .its 45-day consultation
requirement may submit a cogplete plan and request the :
Secretary to assure that it includes the necessary elements,;
The state may delay implementation until the Secretary’s
review ie conducted or until some cther future point (but
prior to July 1, 1997). In thisg cese, the new TANF
statutory rules would take effect after the plan submittal,
on the delayed implementation date.

In the first scenario, the TANF implementation date ana plan
Teceipt date occur simultaneously and this date is used for
purposes of computing the grant. In the third scenarie, the
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future date the State elects to implement TANF is deemed to be L
the date of State plan receipt for purposes of calculating the
_grant. Both of these situations are straightforward and few
guestions have been raised specifically abhout them.

Quaestions have been raised about the second scenarie. First, our
policy allows the 45-~day comment period to run concurrently with
the Sgcretary’s review of the plan. States have asked when the
4S-day comment pericd must begin? At our suggestion, some States
initiated new consultatlon periods several days after submission
of their State:plan.

Second, under this scenario, the State plan receipt date is used
-for purposes of computing the grant, if the State inplements or . -
cones under TANF rules on the date the State completes its 45-day :
comment pericd. 1If the State elects a later implementation date,
that date is deemed to bhe the State plan receipt date to
calculate the State Family Assistance Grant (SFAG).

Some States have suggested that a reascnable period of time is
needed betwaen the end of the consultation peried and actual
implementation to consider comments, make neaded changes and
provide appropriate, advance notice to clients of new TANF i
regquirements. Several States, who had assumed that such an
adninistrative peried would be provided without fiscal
consegquence, have expressed eoncern abeut the belated
interpretation, especially since they provided new consultatipn.
pericds based on the Departmant's advice.

_ Some States have also submitted plans suggesting an alternative
phased-in intexrpretation to our policy statement that "{t)he
State is subject to the TANF statutory rules upon
implementation." Thece States want the funding calculation to
the date of recaipt of their State .plans, even if they are unable

“to implement all provisieons within a reasonable time frame.

+ Basically, they’ agree that the State is subject to the TANF
statutory rules, but maintain that there is flexibility in how ;
and when these requirenments are imposed on clients.

APWA and these States suggest that the absence of specific
statutory language on implementation ag well as two statutory
provisions may be read as permitting TANF requirements to be
phased in cver time, as long as they are in place by July 1,
le97. Firset, they argue that section 40z2(a) {1) reguires a
“written document that ocutlines how tha State intepds to do the ]
following...." .Thus, they argue that tha State plan is a i
statement of 1ntentlon not implementation. '
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Second, Section 402(a)(l) (A) (i} of the TANF 1egialat;on requires
a State to conduct a TANF program in all its political
subdivisions but "not necessarily in a uniform manner." One
reading of this provisien is that it pe:uxts the phase-in of TANF
progran requlrements throughout a State.

The State plans:of several States illusatrate these issues:

State Plan Submissions
Delaved congultation

Louisiana submitted their State plan on October 1, 1996
based on prior consultations. The ACLU, Tepresenting community
organizations, suggested to the State that the prior c¢onsultation
did not offer a 45-day coumment period and requested one.
Louisiana began;a new consultation per;od on Octeber 20, 1998,
twenty days after subnission of their plan. The 45-day comment
period will end:on December 5, 1996 and the State plans to
implement certain new provisions, like their 2=-year time limit,
on January 1, 1597, not when the comment periecd ends.

injmtrative or ance i i

Massachusetts submitted their plan on 9/23/96, continuing
their demenstration. Whille the State maintains that consultation
occurred earlier, thay started a new 45-~day comment period on
their preposed time-limited benefits (two out of five years for a
nonexenpt family) and new statutory limitation on benefits for
noncitizens, and will accept commente on any part of their plan.
This comment period ends on Novembér 7, 199€. To allow time to
consider any comments and notify cl;ents in advance ¢f their 2--
year time limit and noncitizen limitation, Massachusetts proposes
to implement these provisions effective December 1, 1996.

This proposed delay from November 7th to December 1st has
substantial fiscal consequences for the State under our poelicy.
Using the State plan submiassion date of September 23, 19986 to
calculate funding results in the State receiving TANF funds for
several days in FY 1996 and their entire TANF grant of $459
million for FY 1997. Using the date of December 1, 1$96 results
in a net lozs of .over $26 million for the State, based on
estimated AFDC, EA and JOBS expenditures.

Kentueky will apply the time limit retroactive to Octeber 1,
1996; howWever, the 4{S-day comment period will not be completed
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until October 17, 1926, The State is receiving considerable 1
critinoism from adveocates. .If there will be ne loss of funds, the
State prefers to dalay implementation of the time linit to
December 1, 1996, after an advance client notice period.

" Ttah subm;tted its State .plan on Septenber 36, 1996.  The : {
State maintains that the consultation requirement was met through' :
the waiver process and legislative enactrent of Employment ‘
Assistance to Ttah Families (EAUF) program. But, the State also
started a new 45-day comment period that will run concurrently
with the submittal of the State plan. Utah will not begin to
apply their 3é-menth life~time linmit wuntil January, 1, 1997, with
nonth by month extansions, not to axceed 60 months, if during the
previous month the parent was employed for no less than 80 hours. ‘ .

te Fu d Im n jon

California began a new consultation period on oOctober 9,
1996, the date the state plan was received, The State expects
the funding to be calculated using the date of receipt of the :
state plan. The State understands that under our stated policy, i
the TANF requirements must be implemented at the end of the i
consultation period. Since the state is primarily continuing [
AFDC, GAIN and current waiver provisions, most requirements have |.
been or will be implenmented by then. -However, the State will be |
unable to cemply with all provisions, bkecause legielation is !
needed to implement several requirements. |

For example, the S-year time limit will not begin for a family
until enactment of State legislation. To ensure that Federal .
funds are not spent beyond the limitation, the State will expend
Faderal.TANF funds for the five year pericd baginning on the 46th
day. After five years, California will spend only State funds l
for these families to make up for the time between the 46th day’
and when State legislation is enacted. (The use of State funds
after 60 months is specifically allcwed under the statute).

a wn T eman ion

New Jersey: The 45 day comment period began 10/15/96 which
is also the date of State plan receipt. The funding calculation
is requested from the date of receipt. Implementation will not |
occur until the State legislature anacts a law in support of the i
plan. It 1s not clear when the 1eg1slature w111 act or the :
effective date:of the State law.

e —— .
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New York: The State maintains that the consultation peried -

- was met through the Governor’s committee to reform welfare., New |

. York is providing ancther comment period concurrent with the
submission of the plan on October 17th. Implementation will cccur,
at the end of ‘the comment periocd, according to the Stats. But,
the State’s adninistrative proceduras require changes in State
law to implement ey features of TANF, such as the time limit.
When this wzll be accomplished by the 1aq151ature is not known.

(Both New Jersey and New York seem to be saying they can’t i
implement certain rules until some unknown date. This is not ;
generally reqarded as phasing=in implementation.)

QPTIONS AND DISCUSSION

Within atatutory constraints, the Department has long recognized
the need tc provide implementation flexibllity and sought teo
provide States with reascnable timeframes to implement statutory
and regulatory changes. For example, we have usually given
States 90 or 120 days %to implement requlatory provisions and,
when possible, permitted new client reguirements to ke added as
States redetermined eligibility. For years, cur Quality Contrel
rules have recognized that it is administratively impossible to
. immediately reflect echanged clrcumstances in client grants. Our

Tules provide a reasonable, administrative timeframe during which’
Federal matching is provided while States make such changes.

Were it not financially advantageous for most States to implement
TANF as soon as possible, many would have delayed implementation
to plan, develop new policies, consult and train staff. Angd
because of the lack of clarity surrounding any new, major
legislation, many alternative interpretations about requlraments
abound, .'In light of the number of States in-which these
implenmentation: issues arise and the potential fiscal
consequenceés, Our current policy should be re-examined.

Essentially, at least three options are available,
optien 1: Retain the surrent poliecy.

The current policy is clear and enables many States to promptly
implement their current waivers, AFDC, and JOBS policies and '
receive the maximum available TANF rescurces, as permitted under
the statute. It provides some flexibility while giving meaning
to the transition rule of Section 116 of the statute.

!
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But, it providas little time for States who need, or want, to
implement nev statutory regquirements. While the Department is
encouraging States to provide a naw, 45-day consultation peried
in light of the statute, the second scenaric does.not permit a
State to modify or change their proposed policies based on
comments, without the potential loss of Federal funds. And, if a

State wanted t¢ provide advance notice to their clients about new"

work requirementgs or time limited baenefits, then such notices
would have to be provided during the 45-day comment pariocd. This
appears to provide form, but little substance to eensultation.

oPt;on 2: Provide a.reasopable, administrative pe:zod, during
this in;tial inplennatatian year.

To encourage States to provide 8 newv 45-day consultation period
for ldcal governments and private sector organizations in light
of the new legislation and to provide then with a reasonable
administrative perioed teo consider and implement these comments,
the folleowing chanqes could be made to the scenario.

b. A State Wthh has not fulfilled & 4S-day consultation
regquirement may submit an otherwise complets plan; but it
may not implement the plan until the 45-day period has .
expired. The 45-day consultation pariod must begln within
30 days of 'the d4ate the Secretary receives the State plan.
The Secretary will review the plan during that period, may
request further explanation, and will assure that it
includes the necessary alementg. The State is sudkject to .
TANF rules no later than the first day of the second
subsequent menth following the month in which the 45-day.
comment requirement has been satisfied..
or, the State may elect a later date on which they will .
implement the TANF program and become subject to TANF rules.
If the State elects a date later than the first day of the
second subsegquent month, the State plan raceipt date will
not be usedi in caloculating the SFAG amount for FY .1997.
Instead the.date elected by the State will be deemed to be
the date of:receipt of the State plan for this purpose.

This policy provides the type of flexibility which has often been
grantad to States by the Department. At the same time, "it would
not pernit States to receive TANF funding while just continuing
their AFDC and JOBE programs, without jimplementing and being
subject to all the new provisions until July 1, 1997.

F.8E
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optien 3: Allow States inplenantatieh discretion.

!
A-State’s plan would cutline the program of services and baneflts\
-~ generally a. contlnuation of current policies under AFDC, JOBS |
and waivers, with the necessary TANF provisions. But, the plan |
'would either explicitly specify future implementation dates \
{beyond the administrative pericd previded in option 2), unknown
implementation -dates, or notsaddress implementation at all. L
(Thage situations would generally be caused because the state is !
unable to implement all regquiremasnts without new State ’
legislation or administrative reguirements.) These States expect .
the date of receipt of their State plans to be used for the
funding calculation. Under this option, the State would not be
subject to all of the TANF statutory rules upon the Secretary’s
determination that the "plan" was complete, but would be granted

flexibility in how and wken these requirements are imposed on ,'
clients. %

While States have great flexibility in determining the content of |
the TANF program, the State must, by its own admissicn, be in a
position to operate a TANF program when it receives TANF funding.
The Act reguires a State %o run either an AFDC or a TANF program,
with expenditures qualifying for payment under that particular
approprzation. The secretary cannot make a finding that a plan
is complete if the State has not enacted the essential laws or
pPublished the administrativesyules and procedures necesgary to
operata a TANF program. Although the Department would not
ordinarily seek :to determine whether a state has the legal (
authority under state law to implement TANF,. if the state ’
acknavledges that it lacks this authority, then the Secretary i
cannot make a finding that a plan is complete. |
: - |
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EXECUTTIVE OFFICE OF T HE PRESIDENT

23-8ep-1996 12:47pm

TO: Jeremy D. Benami
TO: Bruce N. Reed
TO: Emily Bromberg
TO: Elena Kagan
FRCOM: Diana M. Fortuna

Domestic Policy Council

SUBJECT: HHS wants to know if they can start telling people...

the decision on the 45 day comment period issue. They are having
some folks in tomorrow that they would like to tell.



EXECUTIVE OFFICE OF THE PRESIDENT

24-Sep-1996 08:46am

TO: Diana M. Fortuna
FROM: Emily Bromberg
Intergovernmental Affairs
CC: Jeremy D. Benami
CC: Bruce N. Reed
CC: Elena Kagan
SUBJECT: RE: HHS wants to know if they can start telling people...

i say no--that until all is decided nothing is decided. if that’s just too
vindictive, and i’'m just being cranky, you should ignore me!



EXECUTTIVE OFFICE OF T HE PRESIDENT

TO:

FROM:

CC:

CC:
CC:

SUBJECT:

24-8ep-1996 09:08am

Emily Bromberg

Elena Kagan
Cffice of the Counsel

Diana M. Fortuna
Jeremy D. Benami
Bruce N. Reed

RE: HHS wants to know if they can start telling people...

Also, we don’t yet have a definitive answer on the question of when the money
will go out. Until they’ve satsified us that they cannot legally send the money
out now (as they are doing for child care), there’s nothing to tell anyone.



EXECUTTIVE OFFICE OF THE PRESIDENT

24-Sep-1996 09:26am

TO: Elena Kagan

FROM: Diana M. Fortuna
Domestic Policy Council

CC: Emily Bromberg

CC: Jeremy D. Benami

CC: Bruce N. Reed

SUBJECT: RE: HHS wants to know if they can start telling people...

Good point on whether the money will flow at beginning or end of
45 days. I have put in a call to Monahan telling him not to
announce it at this point.
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EXECUTIVE CF FVI CE OF T HE PRESIDENT

05-Sep-1996 12:31pm

TO: Elena Kagan
FROM: Diana M. Fortuna
Domestic Policy Council
CC: Bruce N. Reed
SUBJECT: 45 day comment period issue

FYI, on the 45 day comment period, the relevant section of the law
is in Title I, Section 402 (a) (4).

In sum, it says that a state must submit a plan that includes the
following:

"a certification ... which shall include assurances that local
governments and private sector organizations--

(A} have been consulted....

(B} have had at least 45 days to submit comments on,QEEED
@E%g)and the design of such services."

I am trying to reach Anna Durand, who did HHS'’s legal work on
this. I’11 follow up with you.



EXECUTTIVE CFFICE OF T HE PRESIDENT

05-Sep-1996 1l:45am dol®
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TO: Carcl H. Rasco 0* N
A N AL N\
FROM: Bruce N. Reed we e N\
Domestic Policy Council \Q*”'dw,—fzfﬂy q
5 .
b \Mcﬁqu \NM
cC: Diana M. Fortuna v RE S
CC: Jeremy D. Benami v
CC: Emily Bromberg AU*’»

SUBJECT : RE: 45 day comment period

I think the 45 day comment period is a dumb idea that will
needlessly antagonize the states. We’re not regulating them on
process anymore, we're supposed to keep an eye on results. If
there is any legal authority for this, I'm sure it’s flimsy. And
with Congress considering repealing the DC waiver, we shouldn’t
forget that HHS is infinitely capable of causing us unnecessary
political headaches.



EXECU-TIVE CFFICE OF T HE PRESIDENT
05-8ep-1996 03:37pm
TO: Diana M. Fortuna
FROM: Bruce N. Reed
Domestic Policy Council
SUBJECT: RE: 45 day comment period issue
That sounds different from a public comment period -- that’s a

cooperation requirement for local govt and the private sector.



