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TO: (See Below) 

FROM: Diana M. Fortuna 
Domestic Policy Council 

THE PRE SID E N T 

SUBJECT: SSA's notice to families with children with disabilities 

Regarding the notice that SSA is going to send to 200,000+ 
families with children on SSI in November/December notifying them 
that their child is going to be reevaluated next year to see if 
they meet the new definition: 

I had always assumed that this notice was something we would take 
a look at before it went out, just to make sure it is written in 
clear language. I also wondered whether we should tell families 
that they should start to get their medical records in order, 
perhaps even direct them to resources that can help. From SSA's 
perspective, there is nothing for the family to "do" until the 
time of the reevaluation; but from the advocates' perspective this 
is a time that can be used to get the families ready by 
marshalling.their documentation. Not sure if this fits in such an 
official document as a notice, but it seems a shame to miss an 
opportunity to help these families prepare themselves. 

On Friday, Jonathan Stein called me to complain that he has been 
asking for this for weeks, and he just heard that it has "gone to 
the printers." Turns out he's right. Carolyn Colvin apologized 
for not drawing it to our attention, but she signed off on it in 
August. 

Then, while I was trying to track this down, someone at SSA gave 
Stein a copy, and he has a million comments on it. I am sending a 
copy of his comments to Jeremy, Ken, and Richard. 

So we have to decide whether Stein's comments are useful, and 
whether to ask SSA to stop the presses, or reprint them if 
necessary. I will be taking a look at this, so let me know if you 
have an opinion. Carol, I will follow up with a note to you when 
I have looked at the letter and Stein's comments more carefully. 

Distribution: 



't 

Copies to: 

cc: 

From: 

Date": -

Keith Fontenot} 
Richard Green 
Jack Smalligan 

...steve Warnath 
V Elena Kagan 

Jeremy Ben-Ami 
Emily Bromberg 

Diana Fortuna 

9/11/96 

01-\.8 

Attached are two documents forwarded to us by Brian Coyne of SSA. 
Please let me know if you have any problems with it asap, or if you 
think you are going to need more than a few days to sign off on it. 

Thanks. 
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This letter provides you with information about the potential impact of the recently passed 
'WClfllle rcfonn bill as it relates to the Supplemental Security Income (SSl) program. As you 
8lO _n9 doubt aware, both houses of tho Congress ~vc passed the conference agreement on 
fJ.R 3734, the Personal Responsibility and Work Opportunity Reconciliation Act of 1996. 
and the Prosldent hIlS signed the bill jnto law. 

, 
This legislation contains provisions that will dramatically affect the SSI program, It will 
tighten restrictions on children's eligibility for disability benefits and place broad prohibitiol1s 
on the eligibility of nonciti7"cns for SSI paymenls. Other provisions that may be of interest to 
you include those that will; 

• provide for incentive payments from SST program ftlllds to Bome correctional institutions 
fOf fumiNhing informati()fi to SSA that results in the suspension of SSI benefits to 
pl'iBonor~, and 

• deny eligibility for SSI to an individual who is fleeing prosecution, or is Il fugitive felon, 
or is violnting II condition of probation or pmole Imposed under 'State or Federal. law, 

I have enclosed a fact sheet that provides additional information about these and other 
provis./ons. Please fco) free to COlltact me with any comments or quel>1iol1s you mllY hav~. I 
can be reached at (410) 965·0100. 

Enclosure 

Sincerely, 

Carolyn W. Coivin 
Deputy Commissioner 

for Programs and Policy 
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.FA~T SHE~T - - IMPACT OF THE PERSONAL .. ~ESPONS.IBILITY AND WORK 
OPPORTUNITY RECONCILIATION ACT OF 1996 (P.L. 104-188) 9N 

THE SOCIAL SECURITY ADMINISTRATION AND THE STATES 
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OIl August. 7.2, 1996, Pr'esident Clinton signed into law p, I" 104-
lU~. The law includes provisions affectirig programs administered 
by oeveral agencies of the Executive Branch of Government, This 
fact sheet describes those provisions havl.ng an impact on both 
1.110 social Security Administration and States and ,Jurisdictions 
of the United Staten . 

.. __ .. ,_._------ ------------ ----- ----_ . 
.... __ ...... __ ..• ---- ----.,-----

C;:hildhood Disability: 

~!;[ Eligibility Based on Childhood Disability 

<", Eliminates the comparable severity standard and. provides 
instead that a child under age 18 w6uld be considered under 
a disability if he/she has a medically determinable 
impaj.rmcnt which results in marked and severe functional 
limitations and which can be expected to result i.n death or 
which has lasted or can be expected to last for a continuous 
period of not less than 12 months, The chi.ld may not be 
considered disabled if he or she is working at a job that is 
considered to be "substantial" work .. 

u D Lrect~3 SSl\ to eliminate references to maladaptive behavior 
in the domain of personal/behavioral, function in the Listing 
of Impairments for children, and to discontinue the use of 
an individualized functional assessment in evaluating a 
child's disability. 

'.l'tlf~se provisi.ons would be applicable to any individual who 
ilpp.Li.es for SSI disability benefits, or whose claim is finally 
i.ldjI.Idicatcd, on or after the date of enactment, without regard to 
... ,h-::ther implementing regulations have been issued. 

Current Recipients 

() Requixes SSA to notify, no later than January 1, 1997, 
recipients eligible for 55I disabi.lity benefits on enactment 
date and whose eligibility may be affected by the new 
childhood disability eligibility criteria. 

o Requires SSA to redetermine the eligibilj,t:y of such 
recipients, using the, new childhood disabj.lity eligibility 
criterjR no later than one year after the date of enactment. 

IY.'nf:~f:j.ts for· those recipients who do not meet the new childhood 
disability eligibility criteria would terminate for the month 
bcqinning on or after July 1, 1997, or the date of the 
r,,("letermination, whichever is later. 
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Himited Eligibility of Noncitizen~ 

Social Security Benefits 

o Prohibits the payment of social security benefits to any 
noncitizen in the U.S. who is not lawfully present in the 
U.S. (as determined by the Attorney General). . 

Effective for be~efits based on applications filed after the 
month of enactment. 

SSI Benefits 

o Prohibits SSI eligibility for all noncitizcn~~ except: 

refugees (eligibility limited to the 5-year period 
after their arrival in the United States) ; 
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asylees (eligj,bility limited to the 5-year period after 
the date they are granted asylum); 
noncitizens who have had deportation withheld under 
INA-section 243 (h) (eligibility limited to the 
S-year period after the date their deportations 
are withheld) ; 
certain active duty Armed Forces personnel, honorably 
discharged veterans, and their spouses and dependent 
children; 
lawful permanent residents who have earned 40 quarters 
of coverage for Social Security purposes. An 
individual would be credited with all quarters of 
coverage earned by his or her parent and before the 
individual's attainment of age 18, and a married 
individual (including widow(er» would be credited with 
all quarters of coverage earned by his or her spouse 
during the marriage. However, for quarters earned 
after December 31, 1996, a quarter would not count as 
one of the requi~ed 40 if the noncitizen or person 
whose quarters are being credited to the noncitizen 
received federally funded public assistance during the 
quarter the work was done. 

Effective upon enactment. However, wi.th regard to individuals on 
the SSI rolls at the time of enactment, requires the Commissioner 
to redetermine the el.igibility of all noncitizens who do not meet 
the new eligibility categories within one year after enactment. 
Noncitizen beneficiaries must receive a notice about these 
changes by March 31, ],997. If a noncitizen is not in one of the 
new categories, his or her eligibility would end with the month 
following the date of the redetermination'. 

Prisoner ReBorting 

o Provides for incentive payments from SSI p:t'ogram funds t.o 
some correctional institutions for furnishing information to 
SSA that results in suspension of SSI benefits. Incentive 
payments will be made only to correctional instit.utions 
whose primary purpose is to house individuals who have been 
convicted of a crime punishable by imprisonment for more 
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than one year. Incentive payments will ,provide for payment 
of up to $400 for information received ~ithin 30 days of 
confinement or up to $200 for information received from 31 
to 90 daya after confinement: 

Applies to individuals whose period of confinement commences on 
or after the first day of the seventh month beginning after the 
month of enactment. 

Denial of Benefits for Fugitive Felons and Parole Violators! 
Exchange of Inforroation with Law Enforcement Officl;)m 

o Denies eligibility for SS! with respect to any ~onth in 
which an individual is fleeing prosecution. a fUgitive 

-felon, or violating a condition of probation or parole 
imposed under State or Federal·law. . 

o Requ1,res SSA to provide upon written request of any law 
enforcement officer, the current address,SSN, and 
photograph of any SS! recipient, provided that the request 
includes the name of the recipient and other ,i.dentifying 
information and notifies SSA that the recipient: 

is fleeing to avoid prosecution, or custody or 
confinement after a felony conviction; 
is violating a condition of probation or parole; 01:' 

has information that is necessary for the officer to 
conduct the officer's official duties and the location 
or apprehension of the recipient is within the 
officer's official duties. 

Effective upon enactment. 

Denial of Benefits for 10 Years to Individuals WhQ Hav~ 
Misrepresen~~d Residence in grder to Obtain Benefits in Two or 
MQre StateI,'! 

o Denies SSI benefits for a period of 10 years to an 
individual convicted in Federal or State court of having 
made a fraudulent statement with respect to his or her place 
of residence in order to receive assistance simultaneously 
from two or more States under programs funded under title 
IV, title XIX. or the Food Stamp Act of 1977, or sst 
benefits. 

o An official of a Federal or State court sha},l notify SSA as 
soon as practicable of the conviction of a person as 
described above. 

Effective upon enactment. 

Degicated AC9Qynt for Large Underpayments 

o Requires representative payees (inclu~ing State and local 
agencies and institutions) of children entitled to SS! 
disabled child benefits, and who arc due benefii.S greater 
than six times the Federal Benefit Rate and any applicable 
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State Supplement, to establish a separate account in a 
financial institution. The funds in this account may be 
used only for specific expenses related to the child's 
impairment (i.e., personal needs assistance, special 
equipment, housing modification and therapy or 
rehabilitation> and for medical treatment or job skills 
training. 

o This section also provides penalties for representative 
payees who spend these funds for any other purpose, and 
requires SSA to monitor the use of these funds. 

Ixpansion 9f the $30 payment limit 

Expands the application of the $30 payment limit for ssr benefits 
to children under age 18 who are in medical treatment facilities 
which are r.eceiving payment.s for the cost of the ch.i.ldren's care 
under any health insurance policy issued by a private provider of 
such insurance, 

Effective for months beginning 90 days after enactment. 

Installment payments 9f Large Past-Due SSI payments 

o Establishes a schedule for paying retroactive S~I benefit 
amounts that exceed 12 times the monthly ssr Federal Benefit 
Rate plus monthly State supplement level. Payments will be 
made at. six"month intervals. 

Effective with payments made after the third month following the 
month of enactment. 
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Supplemental Security Income For Noncitizens 

A new law changes the way we pay Supple
mental Security Income (SSI) benefits to 
noncitizens. The new law is effective August 
22, 1996. and applies to people who are al· 
ready receiving SSt benefits and to people 
who are applying for benefit5, 

What The Law Says -------_., "- .. -_ .. ---_.-
Under the new law, only United States (U.S,) 
citizens and nationals and certain noncitizens 
can get SSI benefits, And. if your noncitlzen 
status is based on certain sections of the Im
migration and Nationa1ity Act, you call get 
SSI benefits for onty the first five years you 
are in this country, 

Who may get SSI on or after August 22, 
1996: 
• Citizens or nationab of the U.S.; 
• Noncitizens who were admitted into the 

U.S. as refugees under Section 207 of the 
Immigration and Natlonalily Ad. (or fi~e 
yUr! after the date or admission as a 
refugee; 

• Noncitizens who were granted asylum un
der Section 208 of the Immigration and 
Nationality Act. for five years after the 
date they were gr;mted asylum; 

• Nondtl7.ens whose deportation has been 
withheld under Section 243(h) of the 
Immigration and Nationality Act. for rive 
years after the date the deportation is 
wilhhehJ; 

• Noncitizens who have been Ia.wfully admit
ted to the U.S. for permanent residence 
and have a total of 40 Social Securjty work 
credits. 

- Work credits th,,' Ii 5pOUSr. or parent 
earns may abo count toward the 40 
eredil'. (These work c.fI~diL" count 
(or SS1 e1igiblli~, but not for Social 
Security benefit purposes,) 

• Work credits earned after December 31, 
1996, cannot be counted if the nonclti
zen, spouse. or parent received certain 
types of federally funded benefits based 
on limited income and resources dur
ing that period. 

• Most noncitizens who are active duty mem· 
bers. or who are honorably disc.harged vel
erans, of the U.S. Armed Forces. Spouses 
and unmarried dependent children of mili
tary personnel or veterans may al60 be 
eligible, 
Your local Social Security office can tell 

you whether )/OU are eligible. 

Proof Of Your Status Is Required -. __ .--------_.- ----.-
If you file a new application for 5Sl benefits, 
you must give us proof of your U.S. citizen
ship or noncitizens status. Noncitizens who 
have served in the U,S. Armed Forces may 
also need to aive uS proor of military service. 
Here are ,orne examples of the kind of infor· 
mation you should bring us: 
• As proof of citlzcnshlp-a U.S. birth 

certificate or naturalization papers; 
• As proof of you r nonci tlzen status-an 

unexpired Form 1-94 or 1-551 (rom the 
Immigration and Naturalization Service 
(INS); or 

• As proof of military servlce-·U,S. 
military discharge papers (DO Form 214) 
showing honorable discharge-nol ha5cd on 
your noncitizen status. 
If you werp· recr-ivilli SS! a.s of AUgU5t 22, 

1996, you may :llso need to gIve us proo(uf 
citizenshIp or nOllcitlzen status. 

WhenWilI Your Tlenefit5 Stop? 
-"-"'-'---' -.------
For noncitizens who (ire gettina SSI All of 
Alliust 22.1996, the new law requires that 
we look at your ca.\C within 12 months to 
make sure U1ilt you are eliglble under the new 

S"ppJ ..... nt.1 Security ID.o .... )'Of NonrU,un. 
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law. Your SSI benefit ... wll1 stop if you arc un· 
able to prove that you are In one of the eligi
bility categorie5. We ",,!II send you a letter 
he fore we plan to stop your SSI bene£iK 

If you can receive SSI benefits for only nve 
year5 because of your partiCl.llar noncitizen 
status. we will send )'ou a letter telliCij! you 
when the five-year period ends. You will aho 
receive another letter before we stop your 
bcnefits.- . 

Information About Medicaid . 
If you are getting Medicaid based on your 
5S1. your Medicaid should continue as long 
as you are eligible fur SSI. If we find that you 
8re nol eligible for S5I under the new law, 
the letter we send you about that decision 
wl\l tell you more about your Medicaid. 

You Can File A New Claim -_. __ . ---- ..... -.----
If your S51 benefits stop because you are not 
an eligible noncitizen. you can apply again. 
Contact uS right away if you become a natu
ralized U.S. citizen. or your noncitizen status 
changes and you are now an eligible nonciti
zen. You will need to bring US proof of your 
status. This coulll be your naturalization pa
pers or other papers that show your statu,s. 

If You Have A Sponsor 
--"--'---'---
When you entered the U.S., you may have had 
a sponsor who signed an agreement to 
provide supporL (or you. This agreement is 
called all affidavIt of support. 

J( your sponsor has signed an affidavit. we 
will count his or her !n<:ome and resources 
(and hi~er spouse's) as your income and 
resourcp.s for a certain period of yea.rs from 
lhe time YOll anl..,t: in the U.S. 

Your local Social Security office can give 
you more informAtion about these rules and 
how ttll:y apply in your (;ase. 

In the future. the affidi>1vit oC support will 
ht. lreateli u a legal contract. and at the same 
tlme, how long we count the Income /lnd're-
50urces of sponsors will also change. Under 
the new rules. all of the income and re
sources of the sponsor and his or her spouse 

10. 
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will be treated as the immigrant's income and 
resources until: 
• he or 5he becomes a naturalized U.S. citi

zen; or 
• he or she earns or can be credited with 40 

Social Security work credits. 

Becoming A Citizen 
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.-._----- .. _-
You can get more information about becom
ing a'cltizen by contacting the Immigration 
and Naturalization Service (INS) at __ _ 

For More Information About SSl -----.-----
You can get more information 24 hours a day 
by calling Social Security's toll-free telephone 
number 1-800·772·1213. Hyou want to 
spellk to a representati .... e. you should call be
tween the hours of 7 a.m. and 7 p.m. on Mon· 
day through Friday. Our lilies are busiest 
early In the week and early in the month, so 
it's best to call at other times. Please have 
your Social Security number handy when you 
call. Our rel'resentatives can give you the ad
dress and telephone number of your local So
cial Security office if you would like tovi5it 
the office. 

If you have a touch-tone phone. recorded 
information and selVices are available 24 
hours a day, including weekends and holidays. 

People who are deaf or hard of hearing 
may call our toll·free "TIY" number. 1-800-
325-0778 between 7 a.m. and 7 p.m. on 
Monday through Frid"y. 

The Social Security Administration treats 
all calls confidentially-whether they're made 
to our toll·free numbers or to one of our 
offices. We aho want to be sure lhat you 
receive accurate and courteous service. That 
is why we have a second Social ~ecurilY 
repr~tnt;}tiye monitor SOllie incoming and 
outgoing telephone calls. 

Sod.t Socurlly Mmlnlst ... Uoll 
SSft. Publication No. O~·11051 
:Scp\ember l~YG 
leN 
Unit at hlUI 
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Military Service And Social Security 
People who servt: in the military services on active 
duty or on active duty for traininA h~tve paid into 
Social Security since I~J57. Inactive duty service 
in the MIlH!Li forces reserves (such as weekend 
drills) has bcell covered hy Social Security since 
198M. i'cople who serwd in the Illilit~\ry before 
.1%7 did not pitY into Social Security directly, but 
thl~ir re(orus arc credited with special earnings 
ror Sucial Serurily purposes that count toward 
any benefits that might be payable. Additional 

. I.!"rnin~s credits are ~ivcn to militMY persunnel 
dcpendinl-t on when tlwy served, This factsheet 
explains how ,\lId when these special earnings are 
credited and provides other general information 
rnilit;try personnel need to know about the 
benefits ~\vailithle from Social Security. 

Paying Soci,ll Security 
And Medicare T'dXes 
While YOLJ'n.: in the milit;lry service (from 1957 
on). you pay S(lcial Security taxes the same way 
rivilian r.rnplo}'ecs do. Tho~e taxes are deducted 
from your pay ,lI1d an t~ql1al amount is paid hy the 
lJ.S.It()v~rnl1lent as your employer. In ]996, the 
lax rate is 7.65 pt:rcent up to" maximum ~)f 
$l.i2,7()O. If you earn more than that, you continue 
to P;\Y the Ml~dlcare porlion of the t,'IX, 1.15 per
cent, on the rt:sl of your earnings. 

Social Security "Credits" 
YOli must have credit for d culaill <lIlHIIJIll of 
work cove red by Sncial Security before any bene
fils can be p,lid on your record. In 1996, you earn 
four crcdit~ (the. maximum) if your annlJ;d eitrll

ing~ arc $2,560 or more. (You carn one credit for 
t~(\ch $6·10.) Th(; amount needed for t:dcli cn:dil 
will increase in future Y~<lrs to rellect increases in 
,\Vl,rage ",ag,~s. The numher of credits yuu need to 
qualify for Soci:tI Stcurity depends <)1) your age 
ami lht; type of hendit you might be eli~ible for. 
Nobody nCl,ds more tlMn 40 cr~dits (10 years of 
work or military service) to he eli1o!iblc (or Social 
Security. Tn som~ situations, you can qualify with 
less than 40 credits. 

Earnings Added To 
Military Records For 
Social Security Purposes 
The "credits" mentioned in the previous section 
determine if you ilrc eligible for Social Security . 
The amount you ~et frorn Social Security depends 
on your earnin~s averaged over much of your 
working lifetiml!. Generally, the higher your earn
ings, the higher your Social Security henefit. 

Under cerLain circllm~tances, special earnin~s 
can be credited to your military pay record for So
cial Security purposes. These extra earnings may 
help you qualify for Social Security or increase 
the amount of your Social Sewrity benefit. The 
extra earnings credits ,lTe granted ror periods of 
active duty or active duty for trainin~. (No addi
tional earnings arc grant.ed for inactive duty train
ing, and Social Senlri!y cannut add extra earnings 
credits to your earnings record until you file for 
Social Security benefits.) 

Here's when the additional earnings arc 
granted: 

Service In 1978 And I.ater 
For every $300 in active duly basic pay, you arc 
credited with itn additional $100 ill earnings up to 
a maximum of $1,200 il yedT. If yuu enlisted after 
September 7,1980, and didn't complete at least. 
24 months of actiVl: duty or your full tour, you 
may not be ahl~ 1.0 rt~cl~ive the additional earnings, 
Check with Social S\!curiLy for (kt~ils. 

Ser/Jice 1957 Through 1.977 
You are credited with $:100 in addil illllall:'arnings 
for p.i1rh calendar quarter in which you received 
active duty b",ic pely. 

Semice 194() Through 1.9.16' 
If you were in the military dlJrin~ this period, in
c1udinl-t altendance at a scrvin~ academy, you did 
not pay Social Security taxes. Ilowcver, your So
cial Security record may be credited with $160 a 

Mllltary Servia And Social Securllv 
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month in earnings foy military service from 
Septemher 16. 194(), thr()u~h Decemher 31, 1956. 
under the following circumstances: 
• you were honorithly discharged dfter 90 or 

more days of service or you were released be
cause of a disahility or injury received in the 
linc of duty; OY 

• you are still on adive duty; or 
• you arc ilpplyin~ for survivors benefits and the 

veteran died while on active duty. 
You cannot receive these special earnings j,f 

you're already receiving a federal henefit hased on 
the same years of servire. But there is one excep
lion to this rule: If you were on active duly ilfter 
195(;, you can still get the special earnings for 
1951 thwugh 1956 even if you're receiving it 
military rl~tircment hased on service during that 
period. 

Applying For Social 
Security Benefits 
There are many kinds of benefits available from 

. Social Security, includil1~ retirement and disabil
itv payments. hr.ncfits for your dependents, and 
slJr\livors henefits for rnemhns of your family if 
you should die. There's also Medicare cuverage 
and Supplemental Security Income (SSJ) pay
ments. For more information about these 
b~nefils, ask Social Security for it cupy of the 
puhl ication Understanding Social5;ecurily 
(Puhlica tion No. O~·I 0(24). 

When YOIl apply for Social Security benefit.sr 
you'll h(' asked for proof of your military service 
(1)1.l Form 2141. or information re~ardinl't your 
He~crvc or National Gllilnl s~rvice. 

If You Get Both Social Security And 
Military Retirement 
You can get both Socidl Security benefits and 
military retirement. Generally. there is no offs"J 
of Social Sl!curily benefits because of your mili
tary retiremllnt. You'll ~et your full Socicll Secu
rity benefit I",sed .m your earnings. l·!owever. 
your ;)ocial Security hcnefil may be reduced if yuu 
~Iso receive II gOl,lcrnml~nt pension based on a job 
in which you didn'l pay Social Security taxes. Ask 
Social Security for d copy of the factsheet A Pen
sion f'rom Work Not Covered By Social S'?(:lJrit.1I 
(Puhlication No. 05-10(45). 

Social Sccurily survivors benefits may attect· 
hl'.nl'fits payable under the optional Department uf 
Defense Survivors Benefit Plan. Check with the 

ID, 

Deparlment of Defense or your military 
retirement advisor for more information. 

SSI For Children 
ssr pays monthly benefits to people with low 
incomes and limited assets. If you have a child 
who gets SS!. those payments may continue if 
you're stationed outside the United States 
(includinj:( Puerto Rico and U.S. krritories and 
possessions) while in military service and the 
child lives with you. Your child must have 
received ssr the month before you reported for 
duty. 

A Word About Medicare 

PAGE 5 

If you have health care protection from the 
Veterans Administration (VA) or under the CHAM
PUS or CHAMPVA program, your health beneftts 
may change or end \vhen you becume elij:lible for 
Medicare. You should contact the VA, the Depart
ment of Defense, or a military health benefits advi
sor for more i nformalion. 

For More Information 
You can ~ct more information 24 hours a day by 
calling Social Security's toll-free number, 
1·800·772·1213. You can speak to a service rep
resentative between the hours of 7 a.m. and 
7 p.m. on business days. Our lines arc husiest 
early in the week and early in the month, su if 
your business can wait, it's best to call at other 
times. Wh(~nf'.ver you call, have your Social 
Sewrity number handy. 

If you hilv~ i1 touch-tone phon~, recorded 
informat.ion and servir.es arc aV4ilable 24 hours a 
day, including weekends and holidays. 

Peuple who are deaf or hard of hearing may call 
our toll-free "ITY" number. 1-800-325-077~, he
tween 7 a.m. and 7 p.lIl. UII business days. 

The ~nr.i<ll Security Administration lrcat5 all 
calls confidentially--whether they're made to our 
toll-fr~e numbers or to one of our lucal offices. We 
also want to ensure that yOII r~n~ive accurate and 
courteous service. That's why we havt: a second 
Social Security reprt;~cntaliv~ monitur ~ullle in
coming and outgoin~ telephone calls. 

Social Securlly Adrnlnbl",Uon 
S!'.A.l'uhliCi,tion No.IIS-lUIl17 
January H)~)fj (lk~lrr1fl prior -tdlrbnll) 
ICN 45276tl 
Unit C,r h~11l' - I II) (nne hUr'ldrwd) 
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Social 
Security 

When You Retire From Your Own Business: 
, 

What Social Security Needs to Know 

If you own and operate a business and you're 
getting ready to retire, Social Security will 
need to know whether you'll be completely 
retired or whether you plan to continue some 
involvement in the business. 

To get all of your Social Security 
retirement benefits, you must retire, or at 
least reduce your 1996 earnings below $8,280 
if you're under age 65, or below $11,520 if 
you are 65-69. And if you reduce your 
earnings, you must also reduce your involve
ment in the business so that it corresponds 
with the amount of your earnings. 

When you work for wages, it's easy to deter
mine whether you're "retired." Your earnings 
tell the whole story. But when you work in a 
business that you or your family owns"or you 
are an officer in a corporation, it's not as sim
ple. Because you could be in a position to con
trol your earnings, you may need to furnish 
us with additional information-such as tax 
returns or corporate records-when you file 
for benefits. This will help us to decide 
whether you have reduced your services in 
the business to match the reduction in your 
income. In other words, your earnings must 
match the work you do. You cannot simply 
pay yourself a smaller salary to slay under 
Social Security's earnings limits. 

This factsheet provides you with 
information on how we decide whether a 
peril on meets Social Security's definiLion of 
ret.irement and describes the types of evi
dence that we need to make that decision. 

How Earnings Reduce 
Your Social Security Benefit 

..... -.. -'" .. --~-
In 1996, if you are under age 65, you 
can earn up Lo $8.280 and still receive full 
benefits. For every $2 you earn over this 

limit, $1 is withheld from your benefits. 
For people age 65 through 69, the 1996 limit 
is $11.520. For every $3 you earn over this 
limit, $1 is withheld from your benefits. 
There is no earnings limit after you reach 
age 70. 

Are You Really Retired? 
---_. 

When you apply for Social Security benefits, 
there are several situations requiring addi
tional information and evidence to help us 
decide your level of retirement. For example, 
additional questions would be appropriate if 
you are-
• involved in a family business or another 

family member is assuming some. or all, of 
your duties. 

• continuing to render services for the busi
ness at a reduced rate of compensation. 

• in a position to control your earnings in 
order to receive Social Security retirement 
benefits. . 

• still the owner or part-owner of a business 
and own stock in the business. 

• splitting wages with others (dividing 
former·saiary between you and your spouse 
or children. for example). 

What Additional 
Evidence May Be Needed?" 

In addition to the retirement benefit 
application, we will wanL you to tell us about 
your retirement plans. And we may ask you to 
complete a Self-Employment/Corporate Offi
cer Questionnaire (Form SSA-4184) to pro
vide us with information needed to determine 
whether you are retired. You also may be 

When You Retire From Your Own Bu.lneaa: 



" ,"", 

• SEP-10-9B' 18,47 FROM. 

asked for additional documentation such 3S 

personal ilnd bw;iness tax returns, corporate 
resolutions, stock transfer agreemcnts and 
resignations. Wl~ pay J1arliwlar attention # 

to situations in which your salary has been 
reduced but you arc compensated through 
,mother form of paymenl. These may include 
an increase in dividwds, an increase in 
salary to another family member (with no 
change in responsibility) excessive rent or 
loan repayments, and unexplained business 
expenses. 

What We Count As Earnings 
When you continue to receive compensation, 
we consider the work you performed and the 
amount you earned while workiliSl and com
pare it with your work and earnings after 
"retirement." We determine the reasonable 
value (If the services you perform for the busi
ness, hased on the time spent and nalure of . 
the services. <ind comp;lre it to thl~ income 
you receive. If we uecide the valuc of your 
services exceeds your income, we must detet
mine <t dollar amollnt for those serviccs and 
count it auainst Social Security's annual 
earnin~s limits. 

Also, if w/:'. determine thal you are not 
retired ilnd tltal your earnings have hCt~r1 
undt!rrerorted, we/lave the ri;!ht to adjust 
your Social Sl~Cllrity earnings record. We also 
may notify the Internal f{ev(:IHle Servict! so 
that it may determine whether your tax 
liability needs adjustment. 

An Example _.-. _ ... 

The following eXclmple describes a situation 
that would rt:quirc ,10 extensive interview and 
documentation hecause the person is retiring 
from a {ami Iy husiness or corporation. Let's 
say Mr. D<ivenporl owns and manages a furni: 
tun~ store and he is about to fi Ie for Social 
Security benefits. lIe decides to name his wife 
as manager even though he intends to con- , 
tinue to control and manage the business. 

We will need to compan~ his earnings to the 
level of work he performed before he named 
his wife rnana~er. 

Ifwe learn his "retirement" is merely a 
paper transaction transferring eilrnings to his 
wife with no reduction in his services, we 
would adjus t his earnings to reflect his in
vo�vement in the business anI.! pay henefils 
based on those adjusted e(lrnin~s. We would 
not suggest that Mr. Davenport completely 
discontinue his involvement with the busi
ness. Instead, we would remind him that if he 
wants to continue to work, the amount of his 
earnings must match the amount of work he 
does. 

Early Contact With Social 
Security Office Is Important 
We encouras:!e you to check with us well 
before fjlin~ for benefits to make sure 
you are aware of the documentation you 
will need to furnish (or the interview. 
Remember-you haw to "retire" lo 
collect ;'rcLirement" henefits-or alleilst 
significantly reduce your involvement in 
business and keep your earnings within the 
income range (explained on the front of this 
factsheeL). That will p(~rmil us to pay somp. or 
(III of your Sodal St!curity hendils. 

Social Security's ToII·Fret:. Number 
1-800-772-1213 

Call 21 hours a day, 
including weekends and holidays. 

To speak to a representative, 
call between 7 a.m. and 7 p.m. 

any business day. 

Social S.curlty Admlnl.lfttlOft 
SM Public.linn No. 05·IOOJ8 
Janu.ry 1996 (~/'O!J prior .rliliotls) 
leN 457503 . 
Unil of Issue - HI) (ant hundred) 



E X E CUT I V E OFF ICE o F THE 

I . 

TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

06-Sep-1996 04:16pm 

Kenneth S. Apfel 

Diana M. Fortuna 
Domestic Policy Council 

Keith J. Fontenot 
Elena Kagan 

Resolution of SSI timing issue 

PRE SID E N T 

I was pleased to hear about your conversation with Chater. I have 
sent Carol a note advising her, and asking whether she still wants 
to convey a short information item up the chain, and, if so, how. 

Elena: SSA agreed with the later cut-off date. 

Looks like SSA wants to sit on announcing this for a bit, to see 
if we can figure out the definition issue by next week or soon 
after and announce the two together. I think that is sensible if 
we can pull it off. So Brian will be trying to set up a meeting 
with us for Wednesday/Thursday next week to make progress on that. 

Chater is trying to talk to Carol Monday am before a long trip 
about implementation issues generally, fyi. 



E X E CUT I V E OFF ICE o F THE 

TO: 
TO: 
TO: 

FROM: 

CC: 

SUBJECT: 

05-Sep-1996 03:56pm 

Kenneth S. Apfel 
Elena Kagan 
Keith J. Fontenot 

Diana M. Fortuna 
Domestic Policy Council 

Jeremy D. Benami 

Draft memo on SSI kids cutoff date 

PRE SID E 

I know we are not yet agreed between us on the need for this 
memo, but I believe Carol wants it, at a minimum if we end up 
deciding on the earlier cut-off. So I thought I would send you 
the draft I am sending to Carol for her review, just so we are 
keeping in touch. 

I was hoping to use whatever SSA is drafting on this, but I 
haven't received it yet. Maybe it is just as well. 

Obviously I am interested in any comments. This will just barely 
fit on 1 page; so if you think I should add things (and the draft 
is a bit oversimplified), it will go over a page unless we cut. 

DRAFT -- doesn't (yet) layout a recommendation 

September -, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: Carol H. Rasco 

SUBJECT: When to Cease SSI Benefits for Disabled Children 

A decision must be made in the next few days about when to stop 
benefits for disabled children whose families are appealing SSA's 
decision to drop them from the rolls. 

Background: Under the welfare reform statute, 190,000 disabled 
children will lose eligibility for SSI benefits because their 
impairments are not severe enough to qualify under the new law. 
The families of these children will get notices this December 
that they will lose benefits unless they can prove that they meet 
the new, tougher standards. SSA will then review all these 
cases, with the goal of making decisions within one year of 
enactment. 



These children have the right to appeal SSA's decision, and are 
guaranteed continued benefits during the appeals process until 
they have a "face to face interview." However, from a legal 
perspective that interview could take place either at the point 
when a state reviews the case, or at a later point when an SSA 
administrative law judge issues a ruling. The first choice cuts 
kids off in late 1997 or early 1998; the second choice pushes it 
off to 1999. 

Arguments Favoring Earlier Cut-off: 
o We reluctantly supported the tougher eligibility standards, 

and included savings in our budget based on kids being 
dropped at the e~rlier point. This could create a 
credibility problem with Congress if we go with the later 
date. 

o If they lose on appeal, families would be liable for 
substantial overpayments. However, SSA can waive this debt 
on a case by case basis. (Budget Implications?) 

oSSA's workload will be far greater if the later date is 
chosen. The large backlog in initial applications could get 
worse. It will encourage more families to appeal. 

Arguments Favoring Later Cut-off: 
o Losing these benefits will be difficult for these families, 

with many of them affected by other parts of welfare reform. 
We should give them more time to adjust, and ensure 
continued benefits for the 50% who will win their appeals. 
Although this change arose out of reports that families were 



abusing the system by having children feign mental disabilities, 
such abuse was never shown to be widespread, and many of the 
families losing benefits have compelling stories. 

o Advocates will definitely sue if we choose the earlier date, 
and could win. 

cc: Jack Lew 
Jack Quinn 
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~ES"NC. 

1424 CHESTNUT STREET 
PHILADELPHIA. PA 19102 
215.98,.37~.:2. 
Fp.)( 215·981·0431; 

AN ANALYSIS AND IMPLEMENTATION RECOMMENDATIONS FOR THE 
NEW SSI CHILDHOOD DISABILITY LAW 

The new S5I childhood disability provision of the recently enacted welfare bill, H.R. 

'. 3734,· signed intO law by the Presidenl on August 22, 1996, will bring about a number of 

changes in the program. l A careful analysis of the statute and legislature history shows that 

harm to deserving, eligible disabled children can be minimized if implementing policies of the 

Social SecuritY Administration fairly track the new law and SSA wisely uses the considerable 

discretion granted by Congress in this new law. 

In summary the new S5! law: 

1. Explicitly mandates - and for the first time ever in the Act - a functional 

evaluation of the impact of disabilities on children's lives. 

2. The law does not call for a medical Listings-only evaluation of 

• t· .~ 

childhood, nm: an equivalent-to-the-Listings evaluation. 

3. The law anticipates a somewhat more restrictive severity test, but 

clearly not one set at the extremes of Listings-level, or equivalent-to-

Listings . level severity. 

4. The law does not mandate that the new provisions be retroactive for 

months prior to enactment for pending claims, appeals or Zebley c1aS$ rejudi,\:ations. 

5. The law and basic fairness requires that in the redetennination process 

lThe S5I childhood prov~s~ons appear as Sees. 211-215 to H.R. 
3734 and were published in Congo Rec. H8852-54 (July 30, 1996). 



families with children should be assisted bySSA, and those appealing should have 

benefits continue until a hearing and decision by a SSA Administrative Law Judge. 

Functional Test Mandate 

For the first time, and as a validation of Zebley Supreme Court decision. Congress has 

mandated a functional criteria test for disabled children. A child remains eligible or will be 

.. eligible in the furore if the physical or mental impainnent "results in marked and severe 

functional limitations." (Sec. 211(a)(4) ar:!.ending 42 U.S.C. §1382c(a)(3» (emphasis added). 

The law "discontinues" the specific IFA functional test SSA had been utilizing along with 

its adjudication guidelines by rescinding 20 C.F.R. §§416.924d and .924e (Sec. 211(b)(2». as 

well as rescinding "references to maladaptive behavior in the' [Listings] domain of 

personaUbehavioral functioning" of 20 C.F.R., App.l, §§112.00 C.2 and 112.02B.2.c(2). But 

the law significantly leaves standing in the existing SSA functional assessment regulations the 

sections on "functioning in children," 20 C.F.R. §416.924b, e.g. evaluating whether the child 
. .J:-

"engages in age-appropriate activities in an independent, appropriate and effective manner," 

§416.924b(a), and evaluating "developmental milestones." "domains of behavior, " and "activities 

of daily living,· and leaves intact the "other factors" regulation that insured a holistic, realistic 

evaluation. §416.924c, e.g. evaluating effects of chronic illness, structured settings ameliorating 

symptoms. effects of medications, etc. 

Indeed, the former Senate Majority leader and key player in fashioning the flnal 

provisions enacted, Senator Bob Dole, described the new law as providing a "tune-up" of the 
. ."n-

program, a description far short of a radical overhaul of the test or new severity levels 
. . ~ 

contemplated. Remarks of Senator Dole, Congo Rec., S lX613, (Sepc.14, 1995)(2d col.) In 

2 



this critical floor coIloquy among the sponsors of the Senate SST child provisions that became 

the final law, Senator Dole further affirmed the intent of Congress as insuring that the program 

"obtain a realistic picture of how an impairment affects each child's abilities." Id. (3d col.). 

(emphasis added). There is thus little doubt that Congress has mandated that a functional test 

must be provided, that it be broad and all-encompassing, and one also personalized to measure 

.. impacts on each child applying. 

No L1stlnes-On1y, or Listin~ Equivalency Evaluation Test is Required by Conlrress 

Congress, after mUltiple hearings.-G.A.O. and HHS I.G. Reports, and a congressionally 

ordered National Commission on Childhood Disability Report, fully understands this program, 

including the narrow limits of a Listings-only or Listings equivalency evaluation of children--the 

approach fuIly critiqued in the original Zebley v. Sullivan decision, 493 U.S. 521, 531-542 

(1990). The rigid, pigeon-hole scheme of the Listings could never address the personal-to-the 

child impacts of an impairment, childlen with multiple problems. or children with impairments 

not "listed" there. Thus Congress in the new law refused to direct in the "tune-up" anticipated 

that the new test revert to a pre-Zebley Listing or equivalency to the Listings test. 

Indeed, the Conference Report in two key descriptive paragraphs refers to children who 

are eligible through the Listings of Impairments "and other determination" regulations or 

procedures, clearly implying that a test beyond the Listings is anticipated. Congo Rec., H. 8913 

(July 30, 1996) (2d and 3d cols.) (emphasis added). The oniy references to functional 

equivalency in this conference agreement are citations to this evaluation tool only as one example 

of a. way to evaluate children too young to test and those with rare disorders. M.. (3d col.). The 

agreement never even suggests that functional equivalence be the new test for children. 

3 
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A new and complete functional test beyond the Listings is clearly in order. 

Severity Levels: A Somewhat More ReSlrictive Test is Suggested 

Where Congress is very directive and specific that a revised, yet broad and fair functional 

test be provided children, Congress is less clear about the degree of severity to be required in 

.. a new test. . Congress nowhere defines in the statute or legislature history what "marked and 

severe" mean, which necessarily requires SSA to use its discretion to give meaning to these 

tenns. "Marked" degree of severity has been a term used in Listings and IFA evaluations where 
- _/ 

tWO marked functioruil limitation, primarily in the Mental Disorder Listings qualified a child • 
. : 1~/' 

and where in tbe IFA test, one marked ;nd one moderate limitation as well as three moderate 

limitations, could qualify a child. 20 C.F.R. §416.924e. Arguably a child with three moderate 

limitations may no longer be intended to qualify, but this is only a speculation given the paucity 

of legislative direction (as conceivably three moderates might have the impact of one marked 

limitation). The conference agreement only confinns the understanding that where functioning 

is set out "in ... the Listings." then "no less than two marked limitations" is the standard. Congo 

Record, H.8913 (July 30, 1996) (2d col.h But this only confirms the commonly understood 

Listings severity level; it plainly does not extend this Listings level severity of two marked 

limitations to. the "other" disability determination regulations and procedures that the same 

conference agreement additionally contemplates beyond the Listings . ..M.. 

And, although the new law utilizes the term "severe," which the conference agreement 

states means more than simply '" other than minor'". the conferees do not offer much further 

~ -, . 
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guidance by stating that the term "severe" is used in "its common sense meaning." Id. l
. 

Perhaps more illuminating is the Senate floor colloquy where Senator Dole acknowledged 

to Senator Conrad, the Democrats' chief sponsor, that the eligibility criterion of "pervasive" 

in the prior version of the bill, H.R.4. had been dropped for the final version leaving the enacted 

terms "marked and severe." The more extreme modifier of "pervasive" was dropped, according 

to Senator Dole, because it was a term implying "some degree of impainnent in almost all areas 

of a child's functioning or body systems." Congo Rec., S 13613 (Sept. 14, 1995) (2d col.). 

Senator Dole's statement rejects a Listings;-Ievel severity standard because Senator Dole was in 

effect here describing Listings-level severi~y where the impairments are usually so severe as to 

have such "pervasive" impacts as rendering the child almost or totally dysfunctional.3 Senator 

Dole's statement also rejects Listings-equivalency levels of severity because similarly the 

functional equivalency regulations also embody "pervasive" type impacts of extreme disability 

such as a child needing an organ transplant, ventilator dependence, or a child incapable of 

'''Severe'' has itself multiple meanings, including at least 
seven common meanings off~red in the Random House Dictionary 
(rev. ed. ) . cne relevant meaning of severe, "accurate or 
methodical," for example, would suggest that SSA be more (cont'd) 
precise in its functional limitations assessment, such as by using 
more standardized testing, a recommendation made by many including 
G.A.c. in reports to Congress. 

l§.tt) ~., Hypoglycemia Listing, §109.12 (child in 
convulsions . or a coma); Hypertensive cardiovascular disease 
Listing, §104.03 (requiring impaired renal function, 
cerebrovascular damage or congestive heart failure); Neurological 
Motor dysfunction Listing, §111.06 (persistent disorganization or 
deficit of motor function involving two extremities which 
interferes with major daily activities and results in disruption of 
fine and gross movements or gait and station); Juvenile diabetes 
Listing, § 109.08 (despite prescribed therapy child has recent, 
recurrent hospitalizations'" With acidosis or recent, recurrent 
episodes of hypoglycemia) '. 

5 
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walking. 20 C.F.R. § 416.916a(d). 

Thus Congress knew quite well how extreme the severity levels of the Listings were.' _. 

And Congress refused to impose this high level of severity upon children (and by so doing also 

avoided an SSI test that would discriminate against and impact much more harshly upon children 

than adults applying for SS!). Congress left to the discretion of SSA the devising of a new 

'. severity standard that can best be described as one somewhat stricter than the current one, a 

change reflecting the "tune-up" Senator Dole referred to, but also one substantially less than the 

known extremes of the Listings and Listjp.gs equivalency. 

The New Law is Not Retroactive to Months Before August 22. 1996 

Congress chose not to make the new SS! child disability criteria retroactive to payments 

for months of eligibility before the date of August 22, 1996 when it was signed by the President. 

The new law only states that the new provisions "shall apply to any individual n who applies or . 

has an unadjudicated claim on the date of e.nacnnent (Sec. 211(d)(1)(A)(i)), and that those with 
.. "'., , 

pending appeals or pending class action readjudications are not flnal adjUdicated claims (Sec. 

21l(d)(1)(A)(ii)). Without an express mandate that the law is retroactive for months before 

enacnnent, these provisions only mean that these pending claims will receive bifurcated decisions 

relating to payment for months before or after date of enactment. 

This ~terpretation is consonant with other provisions which are generally prospective in 

4The Supreme Court had earlier observed in the most thorough 
analysis of the Listings' ever compiled, that in the childhood 
Listings, the Secretary set medical criteria "at the same level of 
severity as that of the adult listings," and that these medical 
criteria always defined listed impairments "at a higher level of 
severity than the statutory standard." zebley, 493 U.S. 521, 532-
33 (1990). 

6 
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natUre such as future promulgation of regulations and continuing benefits for current 

beneficiaries until January 1. 1997 or date of redetermination. 

Children Up for Redeterminations Should Receive Affirmati"e Assistance From SSA, and 
Benefits Continuing Until an AY Rearing and Decision If Timely Appeals are Requested 

i. Congress continues to afford SSA wide discretion to protect disabled children against 

erroneous decisions. especially 'redeterminations applying very new, untested and complex 

criteria. SSA has a duty compelled by Due Process. the Ar;t and sensible policy to afford 

children and their families assistance and prOcedures to avoid errors. Grave issues of life and 

health for vulnerable children are at stake in each decision. . .~./ 

-
Thus SSA should first do a thorough internal screening to determine if !FA children can 

alternatively qualify under the Ustings or the new test. 
.4, 4: 
. SSA should also affirmatively assist families through the ready and stated availability of 

state Consultative Examinations and referrals to local agencies to provide additional medical and 

functional evidence for the new eligibility redeterminations contemplated by the law. 
.. .--. .. . 

When an adverse redetermination decision is issued, after an oppoI'tllniry to provide 

additional evidence. these must be information in the notice providing the name and telephone 

of (a) the local Legal Services/Legal AiI1 o~cej. ttl), the "800" irumber of the National. 

Organiziittion of Social Security C;lajmants' Representatives (NOSSCR) of private disability 
H • 

Jawyers; and (c) the "800" or local number of the state's Protection and Advocacy office. 

Finally. although SSA may wish to provide for reasons of efficiency a state DDS hearing 

as an appeal step, a step which we strongly advise, it must be SSA policy that an appeal requires 

be;llefits to continue until an AU hearing and decisions. ... 

The Act currently provides that ,payment of benefits continue until a decision is made 
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... 

after a henring is timely requested. 42 U.S.C. §I383(a)(7)(A). It is only at the AU hearing. 

where there are sufficient procedures in place, such as the subpoena power, to insure a full and_. 

fair hearing. Given the especially high risk here of eaor in mass reviews of tens of thousands 

of children under totally new criteria and procedures that have not stood the test of time, 

scrutiny. and, undoubtedly, SSA .. reflIlement and adjustment, due process of law demands that 

the AU hearing and decision be the minimal threshold for Goldberg v. KrllY protection. ' 

.Disabled children, already determined eligible to date, deserve no less protection. 

... ... • ... •. ... ... ... ... III 

- -':- ·-Questions concemffig the above points may be directed to Jonathan Stein. General 

Counsel, (215) 981-3742. 

September. 1996 

C;\DOCIJMSlSSIJ/ooIS 

5Sec . 211 (d) (:2) (A) requires during ~he first year after date 
of enactment SSA to "redetermine the eligibility" of children.whose 

. benefits "may terminate" from the eliminat~on of the IFA and 
maladapti ve behavior provisions. SSA has estimated that as of 
April 1996 enrollment figures, 275,727 of 9~8,650 children on 5Sr 
would have to be reviewed. . 

8 

./ 
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BY FAX: (410) 965-32l3, 

Arthur J. Fried 
Chief Counsel 
SSA OGC 
R.611 Altmeyer B~ilding 
6401 Security Boulevard 
Baltimore, MD 21235 

FAX 215·9S1·0434 

August 23,. 1996 

.:!'" 

Re: New S5I Child Disability Law 

Dear Arthur: 
" 

Thank you again for getting us togecher yes~erday'with 
SSA staff to begin our' dialogue. I am enclosing the Senate, 
September 1995 floor colloquy between the chief sponsors of the 
Senate S5I child disability ~endrnents which largely became the 
amendments in che final bill signed into law by the President 
yesterday. 

The remarks of the former Majority Leader, Senator Dole, 
chat I referred to in our meeting are significant. 

At page S .13613 (Sept. 14, 1995) ,( 2d col.), Senator Dole 
describes che bill as providing a "tune up· for the program, a 
description falling far shor~ of a radical, overhaul that would 
significancly alter the evaluation or degree of severity under the 
new law. In the same paragraph Senator Dole affirms che need to 
have a program where Congress can "obtain a realistic picture of 
how an impainnent affects each child's abilities."Id. (3d col.) 
(emphasis added). This succinct statemept'is a ringing affirmation 
thac a broad functional evaluation 'of the child be provided and 
that it be personalized for each child--evaluations that Listings 
or: Listings-equivalence ,are impossible to render. 

Indeed, when one compares Senator Dole's statement with 
SSA's regulacions left standing by thenew'Act,especially 
§ 416.924b (functioning in children) and § 914.924c (other factors 
we will consider) we see striking parallels, e.g. ' ... we will 
consider all of your mental and physical limitations thac result 
from your impairment(s), We will evaluate the extent to which you 
can engage in age-appropriate activities in an independent, 
appr~priate and effective ~er .... " § 914.924b(a). 

/ 
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Arthur J.Fried 
August 23, 1996 
Page Two 

Finally, with. regard to the area of degree of severity to 
be intended, Senator Dole additionally stated that the Senate was 
eschewing a too severe standard by avoiding a statutory criterion 
that the functional limitations be "pervasive." 5.13613 (2d col.). 
He made clear that the, Senate did not want to use a t.erIn like 
"pervasive' that. would imply ·some degree of impairment in' almost, 
all areas of a child's functioning or body systems." 

Although chis stacement is noC totally dispositive of 
what the severity test should be, 'it nonetheless clearly in our 
view rejeCtS a Listings-level severity standard because Senator 
Dole was in effect describing Listings-level severity where the 
impairments are usually .50/ severe as to have 'such a ·pervasive a 

impact rendering the child almost or cotally dysfunctional, ~ 
JL.S. Hypoglycemia Listing, § 109.12 (child in convulsions or a 
coma); Hypertensive· cardiovascular disease Listing, § 104.03 
(requiring impaired renal function, cerebrovascular damage or 
congestive heart. failure); Neurological Motor dysfunction Listing, 
§ 111.06 (persistent disorganization or deficit of motor function 
involving two extremities which interferes with major daily 
activities and results in disruption of fine and gross movements or 
gait and station); Juvenile diabetes Listing, § 109.08 (despite 
prescribed therapy child has recenc, recurrent hospitalizations 
with acidosis or recent, recurrent episodes of hypoglycemia) . 

We trust these colloquy remarks will be utilized by SSA, 
bearing in mind that Senat.or. Dole and his staff were the primary 
architeccs of the compromises and final version of the law that 
emerged. . 

We look forward to getting togecher in the third week of 
September. Our preferred days are September l7-l9 (Tuesday -
Thursday) . 

... ,. -. 
-~.-.. ' ". 

, , 
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Arthur J. Fried 
August 23, 1996 
Page Three 

. , 

AS I do not have a complete list of attendees at our 
meeting on August 22, could you or John distribute this letter and 
enclosure to all those present. 

ONATHAN M. STEIN 
General Counsel 

JMS :jmp 

Enclosure 

cc: Susan Daniels, Associate Commissioner, OD. 

• 

Judy Chesser, Associate Commissioner, Legislation 
Randy Gains, OGC 
John Watson, OGC 
Marty Ford, The Arc .' .. 
Rhoda Schulzinger, Bazelon Center for Mental Health Law 
Ethel Zelenske, NOSSCR 

.,: .... ! 

.' 

::":;':~ 



S. ~~ej:itember 14,1995. CONGRESSIONAL RECORD-SENATE S 13613 
neglect will' no lonlfer be protected by . ~'CHILDR£N'6 SSI' goal:- and help' uS 'obtain a' realistic pic
CAPTA's immunity Cor reporttng. Only' . Mr. CONRAD. Mr. President. I have a ture oC how an impainnent aCfects each 
good-faith reports wlll be protected. series of clarifications concerning the child's abilities. .' , 

.'Finally. we have clarified the. definl- children's SSI program' th~t I would No doubt about It. tbe children's SSI 
tion of child abuse or neglect to pro-' like to discuss with the majority lead- program' is extremely important' Cor 
vide additional guidance and assistance. ero' . . :. . . '. , some children with' disabilities. But as 
to States as they endeavor to protect. . But first. let me express r;tY. apprecI~- the Senator Crom ·North Dakota made -
hildr . f m abuse and n·eglect. ".. ~Ion to ,sel1:ator . DOLE for hiS leadership mention. there have been' widespreid 

c .. ' .en ro . . ". '. .: .. In helping us reach a compromise on 'allegations' that some children on SSI 
· . Let me bneny. mention the other this. issue. The SSI agreement is not are not truly' disabled. or mOnl!y is 

. programs.· authonzed . in the 1995 everything I had hoped to achieve when spent in ways· that do not benefit the 
· CAPT~ ·amendm.ents: the new· Commu- Senator CHAFEE and I iDtroduced the. child. I hoPe this study-in addition to 
nltY-Based !aIIllly. Res,!urce and Sup- Children·s. SSI.Eligibility Refonn Act. the c:hangeswe have made in the law
port Gra.nts.;.repr~sentthe result ·~f. 'but it is Clearly an improvement· over wil!'lielp restore confidence in this pro-
nearlY

th 
a c·fUll. yea:

t
S .eBasffort

d 
top e~onst~oll- the House bilL . _: '.. . . . grim. ;. '. . '. . " . '" . 

date . e omm~ y e. r en I. n In addition. I believe'the&.greement Again. it is my expectation' that this 
Grant •. J!,espite Care. Program. and' includes' a number of extremely'impor- program will continue to serve children 
Family· Resource' Pro~ms; the Fam- tant provisions. to both address criti- . with severe' disab!1ltles. and that in-

.. ily .ViolencePrev~ntion. ~d Services. cismsthat have been' ~eveled against cludes properly evaluating childreri too. 
'Act ··which·· provld~s 'assl~tance to. the Childr.en·s SSI J)rogram and protect young ~o te~t .. children 'with multiple' 
States primanly for shelters. the Adop- children with· severe disabilities: I am ·impairments. and children with rare or 
:tlon Opj)0rtunities {\-ct'..whlch supports extremely pleased we were - able' to' unlisted impainneritS 'which neverthe-

. aggreSsive efforts to. strengthen th~.ca- reacn'a bipartisan'comproinis~ on·tliis. less result·:il).marked·ii.nd sevllre func--o ' 

pacity,' .of. ~tates ... to find. ~11llanent issue.' and thank' Senator DOLE. Sen-·. tionalllmitations.:· .. ·.· . .-:.., 
l\omes for children with SpeCial needs; ator SANTORUM 'Senator DASCHLE Sen-·.···Mr: CONRAD:Isit.expected that the 

". the .Abandoned Infants ~ssistance Act ator CHAFEE. S~nator SIMPSON. Se'nator .. Sociai.' .Security Administration' and 
which .provides for' the ne~ds of c~il- .JEFFORDS: 'and . others whci were" so the"Congress: will: i't!ly 'heavily on the 
dr~n !lho are abando.ned: especially. deeply involved.' ..... .!..... ',,:, expert advice of the Na.tional Academy 
those' wi~h AIDS; the Childr~n's J;us- ". Mr. Pres(dent. I would like to clarify of Science when engaging i~ future reg
tice Ac;t; .the Missing ChHdren s AsSiSt- Cor the RECORD' the inteDt surrounding ulatory activity and deliberations re
ance' Ac~ ~d section 2H.of·tlie VI~tims several oC the'provislons in the amend- ·garding.!mp3.!rnients o!children In the' 
.of qhild :Abuse.Act.·.· : ...... - ." . ,,' ment. First •. the amendIDent deletes ~SI program? _'" ." ...... " 
. ,. Mr.: President; I .would 'like·to thank the word·."pervaslve" from the defini- Mr.··DOLE;· Yes. ·But·.! .a~so hope we 

.. the members for their attention. These tion oC child· disability ,that. was in .... hear from many others. 'as we1l with 
are. important' programs and they wllJ . cluded 'in' the welfare reConn. blll 're- good. information': to. ofCer. 'including 
a.rfec~. many 'children ii.n~ Camilles., I· ported in May by the Finance Commit- ". other experts;'par-:nts; and .",dvocates. 
urge"the adoption of the 19~5 CAPTA tee. This is an important change •. and '.: ~. 'CHAFEE: If I might.also ask the 

·amen·drrientS.: ;., ,', . ." .. ,,"' .. : one tnat I flilly support .. Would the ma- maj.ority lea.qer a. Que,stion .. TheJeader-
• .,. " NT'AU'::':-' " . ,'. 'jority lead.er clarify. his' under;;tandin~ ship ru:nendm~nt.·and the Finl!-'!.c;e Com- . 

>MrJ -.'.~·MA··· C· K·:,:.·.STMr· ~ .. Ep; r"es·i·de~·{.·; ~i~~:'~~> of the intent'ofthis'change?" :. mittee proposal are both silent about 
· '. Mr. DOLE.·I want to thank the Sen- the purpose of chlldren's SSI..However. 
gard·to title V oC R.R..4. the Work Op-' ator Crom North Dakota'ror his leader" unlike the House .propo~. both retain 
'portunity' Act; I am interested 'In clarl- ship and hard work on this issue. Chil- the cash benefit nature' of the·program. 
·fying 'an ·isSue: regarding .~he applicabll- dren wi th .'. disabill ties .. : are certainly ;rhis is a .concept .that Senator CONRAD , 
!ty"oC . the "tenn ... ·.·.·assistanc. e··~ ~ • 'Cor. d I th ht tr . I i tant among those 'most at· risk in our soci- an oug was -ex . erne ~ mpor.. 
which ellglblllty 'Is' based on need".:to .ety·. and we want to make'srire:we are when we .introduced the Chlldh~od SSI 

: 'vaflous' strident loan' programs .. As I 'un- . Ell 'bT 'OR CAd I 
.. derstan·d .this Ie' gls·lation. ellgibility·.fo~ doing the right thing liy them.~He and' gl 1 Ity . e.orm::: ct •. .'",n '. am 

, Senator' .CHAFEE have . worked· ex: pleased .tha~ .th~ m.ajority.-Ieader s pro-
.' needs-based· public assistance will ei- tremely .. hard to bring the' Senate to p.osal retains flexibiliW within the SSI .. 
' ther!be'subJect to a.de·eming period or this pOint ... : :.,' _ ........ :.: ": "" .. : .. , program .. by retaining the cas):l nat.ure 

. wlll be Corbidden' Cor:.a· 'period of five .. As for tJie Senator's .Question.· I. un~ of the program. 'It Is .i.mportant for thll 
years for· m'ost nonCcltizens.·: At. this dersi.arid that 'tlie Senator from' North SSI program .to renect the .impact a 
time," there' seems to be, an' erroneous ·Dakota. was. concerned 'thiLt 'the term' disability has 'on families. Caced with a 
PUblic::;perception .that·.aU· studentfi" ·.·pervasive·.·. inCluded i~ the .earlier:def- v!'-riety oC circumstances. ·SSI .·often 
nanciai.aid programs will. be subjec~ to inltlon implled' some .degreeci! impair- pr'!vides importal)t'assistance:,to Cami
these.:provislons.·This. Is .not· the case. ment In'' almost 'a1l' 'areas' of a child's .. lies:by replacing. a portion ,0C· the in
In the interests oC responsible .1eglslat- funct'icining or body:systems,.:That was. ·come .. th.at is ·lost·when a parent .must· 
Ing.' I'think it is i!Jlportant to 'clariCy not the inten"t:of.the earlier' proposed .care Cor. a disabled child.' The nexible 

.' that unsubsldized student loans are not change .. to .the statute:' It 'is' expected nature of SSI is indispensable Cor many 
needs-based and snould . therefore' n'ot 'that" the children's 'S5I program.wlll parents: who'· are. rendered un1l-ble' to 
be subjec'f:to the"r~ciuirements of title' servechildI-en with severe ·disabilities. work because they·must stay at'horrie 
V: ' .. '.". :. : ... .':'" ".:, ~,: .:.~. .: .:......... Sometimes children wiil have multiple· to provide care and supervision·to·their 
.' Mr. ··SIMPSON. Mr. PreSident. Sen- impa1.rn1ents; sornetimes.they·wll! not. children with disabilities. Does the rna: 
ator MACK' is' correct. ·.Although the :Mr: CONRAD. I also understand that jority leader share our assessment? . 
·tenn '''assistance· •.• for which eligi- the 'amendment .is designed to' Cacili" .. Mr .. DOLE. No' doubt about It. 'Cor 
bility is"based on need:' intitle.V .of tate expert analysis of the SSI program some- Camilies with a severely diSabled 
H.R_ 4 would apply to. most. Corms. of Cor children by the National"Academy child. SSI can·be a:IiCesaver. It allows 
student fina.nci'aJ ald. the' unsubsidlzed of Science. to' ensure.. that. :program them .'to care Cor· their child at· home
student'.I·oan·.progi~·is indeed aiinan~ changes. Including determination oC. who·might· otherwise be institutional
cial aid.program which is not'''based disability .. are ·based.on the' b'est pos- ·ized at much greater cost to th'e gov
upon 'need; Therefore. this :particular sible science:". .::' ..•. . .' .,'. ".. ernment'-or obtain servi~es·they could 
program 'would'not be subject to: .. the· . Mr .. DOLE .. Yes. I.think we "canall not otherwise acCord. If'a sma)! pay
deeming' period - or' 5-year ban:' estab~.· igree 'that the children's' 5SI needs' a' ment can help a disabled child 'stay 
llshed in. title V ofthis bill',:. :.: . '~. :.: trine ·up.The· provision for a study by with his family:' OD 'grow into a produc
:.::Mr;-~ DOLE .. Mr. President .. I· would the National Academy of Sciences' of tive adult. it ~s'lietter Cor th~ child ":,,d 
like ;·to "oCfer my. support: of· the com- the' disabili tY· determiriatlon 'proce- better for sO':lety. ~SI .~eneClts prOVIde " 
rriel>ts ·made·· by" Senators MACK. and dures -used 'by the Social 1?ecurity Ad- the greatest flexibility'. and the least 
SIMPSON on this issue. '. .. . ministration will.pelp accomplish tliis" amount of bureaucratic. red tape. " .: 
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B'ut I think there may be sqlne dl1'" This measure has been a long time COMMONWEALTH OF VIRCIN1A,' 

'ference Qf opinion about the purpose of 'Yoming,. and I do. not just mean this CFnCE OF THE GoVERNOR, 
the progTam. The SSI. program. was summer. Our. distinguished colleague Hon. Jomi w. WARNER, September 13. ~995. 

· originally started to provide a small from Colorado; Sen:"tor HANK BROWN, U.s. Senate, ,', 
cash income to individuals who cannot did an outstanding Job in 1993 and 1994 Washington, DC. . . . 
work because of age 'or disability .. But as chalrmaD' of the Republican Welfare. ,DEAR JOHN .. As the United. States Senate 
the 'children's SSI.program had a some- Reform Task Force. Health Care Re- continues to debate welfare reform this 
'whit different P!ll'P0s~to help poor form diverted the Senate, but it did not week, I believe .that our experiences In ~e 
families with. the .extra costs of having diminish the value of their work. Much Commonwealth of Virginia can be Instruc-

.. a chilli with.·a disabUity.·lt seems'the of .what we are considering today: is tllehope you will consider. Vlrglnla~s plan to-. 
program' has expanded without much bullt directly on the 'strong foundation be a model for 'the nation. The comprehen
Ccngressional ,attenticn. In my view, of Senator. BROWN'S early proposals. slve Virginia plan I. based upon the prin
we need tc revisit the purpose. of the . I iLlso think'back'to the'1986 State of clples of ,the work ethnic and,Persona.! re
SSI program. The Finance Ccmmittee th U i n Address of Pr sid' t Ronald sponslblllty. Cur eXP,erlence. support .tqe ' 
has not tackled this problem yet, but·it e no. e en need for an overall block' grant approach, 
shculd .and I .1;>el1eve .it :ovill. But the Reagan. That y~ar he proposed Welfare that will give State. the flexibility to appro-
S nate decision'tc retain the cash ben- Refcrm., This, was another .step. The priately design programs that address the In-

, ~t is clearly an lmportaIit 'difference Reagan welfare reform plan, the F,am- ~vldua.l needs of the citizens of their State, 
~ . tli House ".' . . Uy Security Act, of. 1988, 'was guided to return AFDC to a progmm of temporary as-
~. C~NRAD"I would 11kii'to' join: in enactment.by the fine hand, of the then slstance for those In need, and require work 

. .', Fi C mrn1tt Ch i S t for all able-bodied recipients. 
the comments of bcth of my cclleagues nance, 0 e,e arman, ena .or . I understand that there will be a.ttempts to 
regarding'. the' cash benefit nature of MoYNJRAN Of New York, who :Is. now amend 5:'.1120 by. '!-ttachlng. ne",' chain. 'on 
the SSI. program.' .This provision, is serying wi1;h such distInc~cn as. the cc" ··the block grants,to the States. As'a staunch 
critiCs.lly impi>rtarit,' and I. ccmmend . manage, of this·bill. I .". ..':. ....... propon~!lt of. federalism and self-c!etennina-

· the ¥ajority Leader for including it in .. Th ... ·Fa:p.ily . Security 'Act or 1988·. tlon, I. ~~pose su~h ::hOk: .cha.l~~, whetheT 
.the amendment •. !! I might addre~ one served:as a laboratory fcr, S. 1120. In the!! are .. CORSeT11<1tive. or liberal. on .. , and 
additional Question· to the, ",maJority 988' ,,-t d 'alt ith' tll i f .respect!ully encourage and request that you . . . '. 1 " we u.,,~ ewe ssues 0 to do likewise for Virginians. . . 
leader, it is the intent of this .Senator. workfare versus. welfare,'the dilemmas Experience shows .that the State • .:re per
and .9ther. supporters of this amend- of teen pregnaney and illegitimacy, the fectly capable of taking this responsibility 
ment ,9n ... !>Q~h_l!id~s. _or the ai81e that high costS ,of wcrk ,requirements, and and exercising It .wlsely for our citizens. Vlr
this amendment 1s the posit:10n of the the need for broad federal waiver au- .. glnla's landmark we.lfare reform legislation 
Senate; and tlui.t it-will be. vigcrously thority. It 'is the State and loCal levels Is a prlme·example. Cui' plan applies .to the 
defended In ,confer~nce with the House of government. which' administer' the entire AFDC caseloac1. with .. work.requlre-
'of Representatives ,Will the majcrity . ment for 48,000 of our 74.000 cases.· 1t Incor-

. In 1st . th1' ~i duri American welfare' system, not the De- porate., common-eense . principles Into the· . 
· leader s 'itohnt'h HS pro? o~ .. ns:, partment of Health and Human Serv- welfare system by rewarding 're.ponslble· be- ' 

. conference we .. ouse, . _ .... . ices.' " .' ':. ,,,._ ".'. : .. " havior and proVIding compassionate, but 
"" Mr. DOLE. ,ThiS. IS a bipartisan com ... :," .......' temporary, as.l.tance forthose In need. ,:.' 

promise with broad support, and in my I am p~oud that under the waiver au- 10 addition to providing opportunity and 
view it should' be a pos~tioll. to, which thcrity, established by the Fa.m1ly. S~-" support to recipients, the progmm Is ex
the Sel1d.te shoUld firmly. hold ~n. con- . curity Act, the c.ommonwealth of Vir- pected to save the taXpayers more than $130 
ference .. : ',' ... ' .:-. ".'. : '. ".'" .: ginla has been in the. ,:,anguard of wel- .mlllion over the first five yean. Already, we 

'., Mr. CONRAD;"Baae' on these assur- fare refcrm initiatives.'. ·have .. had a significant drop In our caseload. 
ances 18m pleaSed' to 'support the com- .. . .......:.,.;: '. . Restrictive. malntenance-of-effort 'reQuire" 

. i'·.. h . d' 1 d . hil While we are struggling' to, come to- ments rob State. of the ability-to ehare In 
prom se"we ave eve ope on c - h in th Stet S 1120 . dr 's SSL This is 'nct everything I had get er . e ena .0 pass. ,my . the.e 88.vlnp and the Incentive. to achleve 

en ..... ". . ' State has ·already enacted and is now them. They should be oppo.ed.· . " .. . 
, h?,ped to achieve, b.ut i~ is critically implementing what we call, the Vir- As you know, VIrginia rece.lved a wa.lver to 

u.nport.a;lt that, the Senate enter co~- 'ginia Independence Program or. "YIP" begin Implementing thl. landmark welfare 
· ference with a solid, ~fied position. . 'f h rt . .: ..... :' '. . reform plan on July I of this year. You al.o 

. "" Mr. WARNER. ·Mr. President, I am or so. " . ,. '.-" .... .hould be aware that. before this wa.lver w ... 
· pleased to rise as' one" of the original. . VIP is the' vlslonRry 'welfar~' reform' granted, we spent the better. part. of two 
· cosponsors 'of the Republ1ca.ri leader- program brought to the people of Vir- months fending off efforts by tbe Clinton' Ad
ship welfare reform bill .. ·,' . 'ginia under the outstandirig leadership ministration to completely' rewrite our plan . 
. . We have entered this historic deba.te of Gov: George' Allen:' It was no "easy ,The administration propo.ed literally 'hun
because the 3O-year War on Poverty rlr . t8.sk to battle a'" sometimes hostile dreds of change. or conditions In ·the wa.lver 
malns a'war but the.nation is losin'g. s'tate 'legislature, . d' omin'ated by ··the process ... Many or them Involved very fun-, ," darnenW·.thlngs; .If agreed to, ·they would 
According ,to· .recent analysis, 'aggre- 'other 'political party; as 'well;.:aS' 'tJ,l.e bave·ralsed·th. co.t of the program:slgnlfi
gate· government· spending on welfare mountain of red tape required .In' se,cur- cantly and changed e .... ntla.! provisions:. 
pro.grams·over the last 30 years has sur- 'ing the necessary" Federal ,waivers. ,He' .. We had a tough fight In our state leglsla
passed $5.4 trillion, an expendi,ture that succeeded' splendidly,' however", in tur!'-wlth a flna.! blU clea.ring, .. the General 
exceeds 'our I;latlona! deht.~·. achieving 'his goals; ancf now 'Yirgiril.a Assembly only In the las.t 1!our of the 1995 

Despite this spending, America's na-, is in the careful watchfui early stages legl.latlve session. At Issue were Cluestlon • 
. tiona! pcverty rate remains, at abcut '. ". . . .uch as whether we would bave a rea.! work 

'. the, same ,.level as' 1965, the year that .of ac~u.a.! reform.. .' '., '. '. requirement and a rea.l time limit; whether, ' 
President' Johnson' launched' the War . Governor All~n; with.his great cour- ~ere would be a chlld cap and strong re- . 

P t " .. ,... '.' tesy personally journeyed to~Washing- qulrements for paternity establishment; ":nd 
on over y.. ...... . .. wbether :we would require minor recipients 

Despite "the, best. of Intenticns, we ton. on .Septem.ber 13 to'. deliver a to·stay.·ln .chool a.nd live at home with a 
.have a. ~elfare, .system that, ':tra'.ps" '. thoughtful and .. · in my' judgnlent, ,im- parent or. guardian. : : ....' . ' ' 
children 'and· fa.m1lies in.8. cycle of: de- mensely he,lpful letter on what he be- Thl. spirited debate 'I ..... expected. given 
pendency', and .. that encourages hehav- ,lIeves the Senate 5hould~accomplish In the' fUndamental nat~e of the changes ,and 
ior leadlngto . Indefinite reliance on . welfare reform. '''. reforms we were propo.lng. We did not ex-· . 

, welfare .. It fosters a: lifestyle that is in .' " ; .. ,.. " poct. however-arter the legislative process 
· direct: opposition': to the mctivators' Mr .. President, I ask. una.p.imous con- W~ completed at tbe .tate level and we had 
th t' l' til t t d t sent that my letter from Governor decided what state law and'state policy were 

a prcpe 0 ers o'ge up an. gc 0 'Allen be printed in .the RECORD 'at ~his gOing to be-that we .would have to turn: 
" .. woThrk eRever:Y:·bdlaiY' 'I ad' hi' " b'Ul' .. point for the benefit .of all of 'my"col- around and refight all those. battles. with the 

e pu ~,e ers p s " em- leagues'" '. :.'. ' federa.! bureaucracy tbrougb the waiver proc-
phasizes work, fam1~les. and genuine . ess. A good exa.inple 'w ... the time limit. We 
hope for 'the future while giving the There being no objection, the . letter went to the wan with HHS,over the Issu~ of. 
States . greater responsibili ty-and was ordered to be printed, in the whether we In Virginia would be able to. de- . 
!1eXllini~y,fC?r m:irui.€1ng welfare. : RECORD, as follows: ',,' fine the circumstances thAt would· allow 
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THE SSI COALITION 
FOR A RESPONSIBLE SAFETY NET 

SUPPtEMENTAL SECURITY INCOME FOR LOW INCOME ELDERLY AND PEOPLE WITH DISABILITIES 

DRAFT--SEPTEMBER 4, 1996 

Proposal For A New Children'S 
55. Disability Standard 

By Thomas Yates 

Set forth below is a proposed standard for determining children's SSI disability 
that integrates the changes mandated by the welfare reform bill. 

The standard, set forth in section C below. uses· the present disability 
sequential evaluation, set forth at 20 C.F.R. § § 416.924(b)-(f}, as the starting point. 
The proposed standard keeps the current first three steps and adds a new fourth step 
that requires assessment of functioning In several areas, and then applies a threshold 
standard that is stricter than the standard embodied in the Individualized Functional 
Assessment ("IFA "). Specifically, the new test will deny disability to children with 
only moderate functional limitations. The current disability standard allowed children 
with only moderate functional limitations to qualify for SSI disability benefits.' 

A. The Definition of Children's Disability 

1. New Statutory Definition of Childhood Disability: 

Section 211 of the welfare reform bill replaces the current definition of 
childhood disability which read: 

An individual shall be considered to be disabled for purposes of this subchapter 
if he Is unable to engage in any substantial gainful activity by reason of any 
medically determinable phySical or mental impairment which can be expected 
to last for a continuous period of not less than twelve months (or in the case 
of an individual under the age of 18, if he suffers from any medically 
determinable physical or mental impairment of comparable severity). 

with the following: 

(i) An individual under the age of 18 shall be considered disabled for the 

1 ~ 20 C.F.R. Ii 416.924e(c){1 )(ii) & (2)(ii)(children with moderate impairments 
In three domains could be found disabled under the IFA). 
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purposes of this title if that individual has a medically determinable physical 
or mental impairment, which results in marked and severe functional 
limitations, and which can be expected to result in death or which has lasted 
for a continuous period of not less than 12 months; and 

(ii) Notwithstanding clause (i). no individual under the age of 18 who 
engages in substantial gainful activity (determined in accordance with 
regulations prescribed pursuant to subparagraph (E» may be considered to be 
disabled. " 

2. Changes to Regulatory Childhood Disability Standard: 

In addition to the change In the statutory standard, the new law requires the 
Commissioner to: 

i) eliminate references/ to maladaptive behavior In the domain of 
personal/behavioral function in § § 112,OOC.2 and 112.02B.2:c.(2)(""B" 
criteria") in Appendix 1 to subpart P of part 404, Title 20 of Code of 
Federal Regulations; and 

ii) discontinue the IFA set forth In 20 C.F.R. §§ 416.924d and 
416.924e. 

B. Congress Affirmed 'Use Of Almost All Of The SSI Regulations Governing 
Determination Of Children's Disability 

As noted above, Congress let stand all of the SSI children's disability 
regulations finally adopted in 1993 except for the reference to maladaptive behavior 
In the personal/behavioral domain in the "B" criteria in the Listings, and the IFA test. 
These modest changes reflect Congress' Intent to fine tune, rather than radically 
overhaul the 5S1 children's disability program. 

Indeed, during the Senate's conSideration of welfare reform, Senator Dole 
stated on the floor of the Senate that WI think that we all agree that the children's SSI 
needs a tune up .... • and that the changes were made to respond the -allegations that 
some children on S51 are not truly disabled." CongreSSional Record ("Cong. Rec. ft) 
at p. 5.13613 (Sept. 14, 1995). 

Senator Dole concluded his remarks by noting that: 

It is my expectation that this program will continue to serve children with 
severe disabilities, and that includes properly evaluating children too young to 
test, children with multiple impairments, and children with rare or unlisted 
Impairments that nevertheless result In marked and severe functional 

2 
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limitations. 

As noted. Senator Dole describes the bill as providing a "tune up" for the 
program, a description falling far short of the radical overhaul that would significantly 
alter the evaluation process or degree of severity required to show disability under the 
new law. In those same remarks on the Senate floor, Senator Dole affirmed the need 
to have a program in which Congress can "obtain a realistic picture of how an 
Impairment affects each child's abilities." ld... This succinct statement Is a ringing 
affirmation that a broad functional evaluation of a child be provided and that it be 
personalized for each child--evaluations that the listings or Listings-equivalence are 
Impossible to render. 

Indeed, Senator Dole's statements are consistent with the Social Security 
regulations left standing by the new Act, especially 416.924a (age as a factor of 
evaluation); 416.924b(functionlng In children>, 416.924c (other factors that we will 
consider), e.g ...... we will consider all of your mental and physical limitations that 
result from your Impairment(s). We will evaluate the extent to which you can engage 
in age-appropriate activities in an Independent, appropriate, and effective manner ...... 
20 C.F.R. § 416.924(a). 

Finally. with regard to the degree of severity required to show that a child is 
disabled, Senator Dole additionally stated that the Senate was eschewing a much 
higher severity level by avoiding a statutory criterion that the functional limitations be 
"pervasive." Congo Rec. at S. , 3613. He made clear that the Senate chose not to 
use a term like "pervasive" that would imply "some degree of impairment in almost 
all areas of a child's functioning or body systems." 

Although this statement is not totally dispositive of what the disability threshold 
test should be, it nonetheless clearly rejects sole reliance on Listings-level severity 
standard. The Social Security POMs, which provide Interpretative support to the 
regulations states as follows: 

The listing of Impairments describes, for each of the major body systems. 
examples of impairments which are considered ... severe enough to prevent a 
child from functioning Independently. appropriately. and effectively in an age
appropriate manner. 

POMS § 01 25215.010.B. 

This Is analogous to the threshold that Senator Dole made clear was rejected-
disability based on "some degree of impairment in almost all areas of a child's 
functioning or body systems." 

3 
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C. A Proposed New Children's SSI Disability Sequential Evaluation 

As is set forth below, the Social Security Administration ("SSA R I should change 
its present children's disability sequential evaluation by discarding the IFA and 
replacing it with a new fourth step that requires assessment of functional limitations 
caused by medical impairments and sets a disability threshold that is stricter than that 
embodied in the IFA. The new standard should be as follows: 

1. Is the child engaging In substantial ~ainful activity? If yes, the claim Is 
denied. If no, proceed to step two. 

2. Does the child have a severe impairment or combination of impairments? 

3. 

If no, the claim is denied. If yes, proceed to step three. 3 

Does the child have an--itnpairment(sl that meets, or medically or 
functionally equals, the impairments described In the Listings of 
Impairments at 20 C.F.R. Part 404. Subpart P, App. 1? If yes, the child 
is disabled. If no, proceed to step four.4 

4. Does the child otherwise have an Impairment(sl which results in marked 
and severe functional limitations? If yes, the child is disabled. If no, the 
ch ild is not disabled. 

In determining· whether the child has marked and severe functional 
limitations, follow the following three steps: 

a. Assess all medical and nonmedical evidence of the child's 
medically determinable impairments, Including assessment of the 
factors set forth at 20 C.F.R. § 416.924c, and pain and other 
symptoms as required by 20 C.F.R. § 416.929;6 

b. Determine if the child has deficits in development or functioning 

2 This step remains the same as the current first step of the children's sequential 
evaluation. 

3 This step remains the same as the current second step of the children's 
sequential evaluation. 

4 This step remains the same as the current third step of the children's sequential 
evaluation. 

& These factors must likewise be assessed at steps two and three. Their Inclusion 
here is not meant to imply that they are not relevant at the two previous steps. 

4 
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as follows: 

I. For a child from birth until attainment of age 1, determine 
if the child has deficits in development or functioning 
attributable to an impairment{s) in any of the following 
areas: 8 

A. age-appropriate cognitive functioning; 

B. age-appropriate communicative functioning; 

C. ege-appropriate ability to. sustain social interaction 
on an ongoing reciprocal fashion; 

D. age-appropriate motor development; 

E. age-appropriate physical stamina and basic physical 
functioning (including, but not limited to, breathing, 
digestion, and elimination); and 

F. age·appropriate responsiveness to stimuli. 

ii. For a child from age 1 to attainment of age 3, determine if 
the child has deficits in development or functioning 
attributable to an Impairment(s) in any of the following 
areas:' 

A. age-appropriate cognitive functioning; 

B. age-appropriate communicative functioning; 

C. age-appropriate social functioning; 

D. age-appropriate gross and fine motor development; 
and 

6 These criteria are drawn from 20 C.F.R. Part 404. Subpart P, App. 1, § 112.12 
with the exception of the criterion covering physical stamina and basic physical 
functioning. 

, These are drawn from the "B" criteria contained in the mental impairment 
listings for children age' to attainment of age 3, 20 C.F.R. Part 404, Subpart P, App. 
1, § 112.02, with the addition of a physical impairment criterion to assess physical 
stamina and basic physical functions. 

5 
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E. age-appropriate physical stamina and basic physical 
functioning (including. but not limited to breathing. 
digestion, and elimination). 

iii. For a child from age 3 until the attainment of age 18, 
determine if the child has deficits in development or 
functioning attributable to an Impairment(s) in any of the 
following areas: 8 

A. age-appropriate cognitive functioning; 

B. age-appropriate communicative functioning; 

C. age-appropriate social functioning; 

D. ege-a-ppropriate personal/behavioral functioning. as 
~videnced by restrictions In activities of daily Iiving;Q 

E. ege-appropriate gross and fine motor functioning; 

F. age-appropriate physical stamina and basic physical 
functioning (including, but not limited to breathing. 
digestion, and elimination); and 

G. age-appropriate concentration, persistence. or pace. 

c. A child shall be considered to have "marked and severe functional 
limitations" if she or he has: 

1. impairments that prevent the child from performing 
substantially any function (e.g. walking. breathing, taking 
care of personal needs) contained In anyone of the criteria 
set forth above in Nos. 4(b)(i}, (Ii), or (iii)(depending on the 

8 These are drawn from the "6" criteria contained in the mental impairment 
listings for children ages 3 to the attainment of age 18. 20 C.F.R. Part 404. Subpart 
P, App. 1. Ii 112.028, with the addition of two criteria for assessment of physical 
impairments. 

9 Maladaptive behavior can .no longer be considered in assessing functional 
limitation in the personal/behavioral domain. 

6 
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age of the child); 10 or 

2. a marked impairment in one of the areas in 4(b) above and 
a moderate impairment" in another;'2 or 

'0 This threshold criterion is consistent with SSA's approach in the listings that 
mak.es impairment in one area. if severe enough. disabling. Numerous listings base 
disability on functional impairment In one area, e.g.: listing 101.03 (inability to walk 
or stand is markedly reduced); 101 .03C (inability to perform age-related personal 
self-care activities); 102.0883 and Disability Digest 94-6 (Communicative 
impairment attributed to hearing impairment in children under age 5); and 110.07D 
(multiple body system impairment with significant interference with communication 
due to speech. hearing. or visual impairments). 

11 "Marked" and "moderate" impairments remain the same as they are currently 
defined in the children's disability regulations. For children from birth to attainment 
of age 3. "marked" and "moderate" are defined in terms of the ratio of developmental 
milestone age to chronological age. 20 C.F.R. Part 404. Subpart P. App. 1, § § 

112.02(8)(1 )(a)-(d); and 112.12. For children age 3 to the attainment of age 18, the 
terms are defined in terms of the number of activities affected and the severity of the 
limitations in affected activities. 20 C.F.R. Part 404. Subpart p. App. 1. § 112.00(C). 

'2 Use of the one marked impairment and one moderate impairment test is 
consistent with Congress' goal to fine tune the SSt children's disability standard. ~ 
p. 2,:iltlllil.. In amending the statutory standard to limit S51 payments to children with 
an impairment which results in a marked and severe functional limitation, Congress 
sought to eliminate payments to children with only moderate impairments. Here, a 
child cannot qualify unless she or he at least has a marked impairment in functioning. 

Moreover, In amending the SSI children's disability standard, Congress 
approved of the use of the Listings at step three in the disability process. And the 
one marked Impairment and one moderate Impairment test is a disability severity 
threshold that is consistent with that used, in some Instances. In individual Listings. 

For example, a child can meet or equal listing 1 12.05(C) with the equivalent 
of one marked impairment and one moderate impairment. Under Listing 112.05(C), 
a child is considered disabled if s/he has an IQ of 70 or less and another significant 
physical or mental impairment. The IQ of 70 is considered a marked impairment--the 
POMS provide that when standardized tests are used as the measure of a child's 
functional abilities, a valid score that is two standard deviations below the norm for 
the test (e.g. an IQ score of 70 on the WISC-R) will be considered a marked 
restriction. 20 C.F.R. Part 404. Subpart P, App. 1, § 12.00C & POMS § 01 
25220.020.C.l.b. In addition, a child need only show another significant physical or 

7 
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3. a combination of impairments in the various areas set forth 
in No. 4(b) above that causes substantial reduction in the 
child's ability to function independently outside of the 
home within age-appropriate norms; or causes substantial 
reduction In the ability to function independently, 
appropriately, and effectively in an age-appropriate manner. 

With this proposal, children who have only moderate functional limitations are 
excluded from 551 eligibility, e.g. children who qualified with moderate functional 
limitations in three domains In the IFA test. ~ 20 C.F.R. § 416.924e(c)(1 )(ii) & 
(2)(ii){children with moderate impairments in three domains could be found disabled 
under the IFA). 

D. This Proposed Standard Satisfj~s Congress' Goal Of Fine Tuning lte g:jI 

Children's Disability Standard .. 

1. Congress intended only to "fine tune" the children's 551 program, not 
completely revamp it. Moreover, the new law continues to require a functional 
assessment of the child in determining disability. 

2. Reliance solely on the listings does not satisfy Congress' mandate that 
a functional assessment in necessary in determining disability. Many of the individual 
listings do not include a description of the functional limitations caused by the 
impairments described in those listings. Without such functional limitations defined, 
there Is no way for adequate assessment of those children who have disabling 

mental impairment, which is defined to be an impairment with at least moderate 
effects on the child's functioning. 

~ aJ.s.n listings 101.03 (Walking is mark.edly reduced in speed or distance 
with deficits in musculoskeletal function (of no set severity level)); 110.07 (Marked 
interference with communication due to speech, hearing, or visual impairment with 
a serious hereditary, congenital, or acquired disorder (of no set severity level)); 
111.07B (Cerebral palsy with more than slight limitation in motor dysfunction 
(moderate Impairment), and 10 of 70 or less (marked impairment); 111.09 & 
Disability Digest 93-11 (Marked communication impairment (functioning at two
thirds of chronological age) and documented causally-related neurological disorder (of 
no set severity level)); 112.05(F)(1)(for children age 1 to attainment ofllge 3, 
marked deficit in cognitive/communicative function (two-thirds of chronological age) 
and other significant physical or mental limitation (moderate impairment); and 
112.05(F)(2)(for children age 3 to attainment of age 18. marked impairment in age
appropriate cognitive/communicative function and other significant physical or mental 
Impairment (moderate impairment)). 

8 
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functional limitations unless there Is a fourth step that requires assessment of 
functional limitations for all types of impairments. 

3. SSA has already tightened up the disability allowance rates for children 
seeking SSI disability benefits. As the data below demonstrates, allowance rates are 
already so low that a de facto fine tuning has been achieved. 

INITIAL DISABILITY DETERMINATIONS FOR SSI CHILDREN 

FISCAL YEAR ALLOWED DENIALS TOTAL % 
CLAIMS 

1991'3 93,991 38,414 132,405 70.99% 

1992 180,597 119,933 300,530 60.09% 

1993 214,393 21-5-,807 430,200 49.84% 
-

1994 205,395 321,380 526,775 38.99% 

1995 172,433 364,272 536,705 ·32.13% 

1996'4 83,004 186,932 269,936 30.75% 

From statistics from SSA Office of Disability, May 1996. 

Indeed, the 1996 allowance rate at the initial level, 31 %, falls far below the 
allowance rate, 43%, in 1989,1S the year before the Supreme Court decision in 
Sulliyan y. Zebley, which led to the creation of the IFA. Prior to Z~bley, a child could 
only be found disabled if she or he had a listings-level disability. 

The 199631 % allowance rate, when compared to 198943% allowance rate, 
is the clearest evidence that the Social Security Administration has already fine tuned 
the SSI children's disability program to ensure that children with less severe 
disabilities are denied benefits. To now restrict disability only to those children who 
can show listings-level disabilities will push the allowance rate far lower, perhaps 
below 20%. 

13 The data covers the period from 1/1/91 to 9/30/91. 

14 The data covers the period from 10/1/95 to 4/26/96. 

16 Data from the Report to Congress of the National Commission on Childhood 
Disability, October 1995, at p. 23. 

9 
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For more information, COntact Thomas Yates at the SSI Coalition For A 
Responsible Safety Net, 205 w. Monroe Street, Chicago, IL 60606-5013, 312-460-
8402. 

1.0 
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E X E CUT I V E OFF ICE o F THE 

TO: 

FROM: 

SUBJECT: 

25-Aug-1996 11:08am 

Elena Kagan 

Carol H. Rasco 
Domestic Policy Council 

RE: Decisions on implementation of childrens' SSI cuts 

Elena, Diana and Jeremy are both out until the day after Labor 
Day. I do not know at this point how they left it as to 
development of the memo that I asked to see on Tuesday afternoon 
after Labor Day when I return. I believe unless things changed 
that Diana left for Europe yesterday so I can't reach her to 
answer this question of status. Hopefully the persons cc/d at OMB 
are in the middle of preparation ... thanks. 
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TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

23-Aug-1996 01:21pm 

Carol H. Rasco 

Diana M. Fortuna 
Domestic Policy Council 

Barry White 
Richard E. Green 
Jeremy D. Benami 
Elena Kagan 

THE PRE SID E N T 

SUBJECT: Decisions on implementation of childrens' SSI cuts 

The issue that Susan Daniels raised to us -- when should kids who 
are appealing a decision to be cut off from SSI be dropped from 
the rolls -- continues to percolate. 

It can be done at the point 
there is ap arently a legal 
the ALJ rna es a ec~ 
1997; the second extends it 

of a DDS face to face interview, but 
it could be done later, after 

~ s 0 f in late 
to 1999. 

SSA is inclined to pick the earlier date. 

Given that we ended up reluctantly supporting this provision, and 
included savings in our own budget based on kids being dropped at 
the earlier point, I think we would have a credibility problem 
with Congress with the later date. Also it would be inconsistent 
with the approach we took with the drug addicts/alcoholics who 
will start being removed in January. I need to learn more about 
the legal analysis here. 

Brian Coyne says they need to decide this by Labor Day, given 
their workload and training requirements, along with the need to 
tell state DDS units about their workload. 
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TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

SUBJECT: 

23-Aug-1996 02:41pm 

Diana M. Fortuna 

Carol H. Rasco 
Domestic Policy Council 

Barry White 
Richard E. Green 
Jeremy D. Benami 
Elena Kagan 

RE: Decisions on implementation of childrens' SSI cuts 

It is my feeling that a very thorough briefing options memo should 
be prepared to go into POTUS the day after Labor Day. I will work 
closely with Leon to see that we get a speedy decision. If the 
memo makes a strong argument one way or the other that is fine but 
I believe this is one to at least run by the POTUS ... even if we 
have to do it while he is on road. I will be here late afternoon 
that Tuesday the day after Labor Day and will be prepared to push 
hard starting at that point. I would like to read it that day 
before it goes in .... I realize this makes the decision a few days 
after Labor Day, but again I will pledge to push hard. 

Reaction? 


