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~ THE WHITE HOUSE 

WASH I NGTON 

October 19, 1996 ~ MEMORANDUM FOR JACK QUINN c:: 

S

FUROSMJE:CT" ::::: :::::~ '"~ .• ~ 
GIULIANI LAWSUIT ~ ~ 

Attached is the complaint in the Giuliani lawsuit; to ge~ 
the basic gist, you need only read the first two pages. The 
;;:;ttint alleges that the provisions of the welfare law 
~. f~ local employees to report illegal immigrants to the 
InS (notwithstanding any local law to the contrary) violate the 
10th Amendment. Any thoughts? Should we check with DOJ as to 
how it intends to handle the suit?~ ~ 

---. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

----x 
THE CITY OF NEW YORK, and RUDOLPH W. 
GIULIANI, as Mayor of the City of New York, 

Plaintiffs. 

-agliinst-

THE UNITED STATES OF AMERICA. and 
JANET RENO, as Attorney General of the United 
States, 

Defendants. 

------.--- ---------x 

PREUMINARY S'fA"IEMENT 

Civil Action No. 

copy RECEIVED 
OCT 111996 

US ATTORNEY SONY 

1. This is an action for declaratory ~d injunctive relief ebalIeaging two 

federal Statutory provisions that encroach on the power of the City of New York ("the Cityj 

to determine policies to ensure public health and safety ami regulate its own workforce. l11ese 

provisioDS prohibit the City from continuing its well..coasidered policy. embodied iD F.xe~ 

Order 124 ("E.O. 124j, barring City employees from disclosing to federal immigration 

authorities the immigration 8WUS of aliens who come to tf.1eir attention. unicsSrecjuued to do 
'-----==~ 

~ by law, and more specifically baning the New York City Police Department from reporting 
,r--: 

, the Immiy;tion, ,status of vi. of crime. . The reasons . for this policy are ~dent: 

~enled aHeus who are witnesses to or victims of erime must DOt be deterred from coming 

forward for fear of depo~.tfOD. nar should undocumented aliens who are infected with 

CXlQtagjOUS rtiseases be ~ from seeking treatment, Dor should undocumenu:d alien cbildren 

.be ·afraid to attend public schools and (olfeil their right to an education. The safety 8l1d public 

health of the entire 'City ~. dependent on all residents. regardless of their immigration status, 



. 10/18/96 16: 32 . . . . 'a'202 514 9368 ODAG 141 003 

. ~a~rating with the government and securiDg government se~ces to which they are entitled. . . 

The' federal statutes at issue prohibit the City from continuing this particular polley and thus . . 
require the City to allow its officials to provide information 011 the immigration status of aliens 

to the Immigration and ,Naturalization Service ("INS"). 

2. These federal laws together .prohibit Stales and local government entities 

and their officials from prolu"bidng such entities and officials from sending information to the 

INS regarding· the immigration status of an alien in the United States. These provisions run 

afoul of principles of federalism and the Tenth Amendmen~ and Guarantee Cause of the United 

States Constirution because (1) they directly prohibit States and localities from engaging in the 

central sovereign process of passing laws or otherwise determining policy; and (2) they llSUrp 

States' and local governments' administration of core functions of govcmment,iuc:luding the 

provision of police prorcction and regulation of lheir own workforc:es, in a statute that is not of 

general applicability. 

JURISDICTION AND VENUE 

3.' This Coun has jurisdidion pursuant to 28 U.S.c. § 1331, beamse this case 

arises under the Constitution of the United Swes. 

4. Dcclaralory judgment ls sought pursuant to 28 U.S.C. H 2201-2202. 

S. venue is proper in this distria under 28 U.S.C. § 1391(e). 

PARnES 
... 

6. Plaintiff the City of New York ("the City) is a municipal corporation 

created by the laws of the Stat(! of New York with the power to sue and be sued. 

7. Plaintiff RlJdolpb W. Givlimi is tbc Mayor of the City of New York. As 

such, he is the ODef E=:ul:ive Offia:r of the City and thU'l has the authority to issue executive 
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orders to implement City pollcies and to m~age the City's executive a&encies, officers and 

employees. 

8. Defendant the United SWes of America is a sovereign nation with the 

powers and duties spccitied in the Constitution of the Unjted States and ~ of COngress. 

9. Defendant Janet Reno is the Attorney General of the Unned Stares, and, 

as such, is charged with the responsibility to enforce the laws enacted by the United States 

Congress. 

EACIS 

10. By the INS's own estimate, published m ics 1993 Statistical Yearbook, 

there were 449,000 undocumented aliens residing in New Yotk SCI.Ie as of October 1992.. The 

INS further has ~ted that the number of und~mcntcd aliens is growing al the rate of 

'41,000 annually. Thus, as-of October 1993, there were an estimated. 490.000 undoeumented 

aliens living in New York State- On information and belief. approximately 80% at that total 

number of unclocum.enu:d aliens - roughly 400,000 - resided in New York Oty as oaf tbat dale. 

11. According to a study released by the Urban Tnstitu1e in 1994, 

approximaeely 21.6% of the total number of undocumented aliens msidiDg in New York State 
• 0 

.,' , 

as of October 1~3 were of ~hool age. Thus. as of Oc:rober 1993. appro~ately 8S,OOO 

undocum:~nted alieDS in the City were of aehool age. 

12.' Since; according 10 the INS, the number of undocumenteci aliens in New 
w:I".~ • 

1993 estimate:B. 

.0· 
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13. On information and bellef. ther~ are more than 4,000 undoc::umemm aliens 

who ~ through City jails every year. all of whom are reponed to the INS. but the INS only 

manages to depon: approximately two to three hundred of these undocumented aliens annually. 

On infonnation and beBef, the INS bas deported ahnOSt no undocumented aliens RSiding in the 

City who are not convicted criminals. Thus, it is a fact of life that law.abiding undocumented 

aliens are among me Oty's long tenn residents and therefore are pan of the &bric of New York 

City society. 

14. On information and belfef. in the City, undocumented aliens live in 

neigbborhooc!s comprised of undocumented aliens, legnJ aliens and United States citizens 

intermingled together. 

15. On information and belief, in neighborhoods in which new, legal 

immigrants have settled, the conCentration of 1IDdocument~d aliens is pamcularly high. This is 

due to !he fact that frequently one family or household consists of both legal and undOClmlented 

aliens. Indeed, many families are comprised of legal allens;undoeumented aliens, and U.S. 

citizens. 

16. Undocumented alieus mix with other City residents in all walks of life . 

. In particillar. undocUmented alien children anend public school with legal immigrants and 
,. 

ci~ns. and. mix in day care cen.crs, playgnnmds.' On public transponation. md in many other 

IDcaDons throughoUt the City. r 

. ,._" 

17. ThiS intennmgUng of undocumented aliens and odler City residents has 

profound c:onsequenc:es for the public health and safety of the City. 

18. Undocumented aliens may be witnesses to or victims of crime in their 
.. --.. 

conunuirlties. Indeed, OD. information and' beUef. because. of their undocumented ~, 
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undocumenUld aU~nsare pardcularJy vulnerab~ to victiinization. These aliens Deed to feel free 

to report crimes without fear of retaliation. If the City eanuot guarantee undOC1.lmented aliens 

that they may report. crimes without fear of dleir und.ocumcnJ£d s1atus befDg revealed to the INS, 

undocumented. aliens will be more reluctanl to report crimcs. Reducing the amounL of 

information received by the polka reduces the ability of the City TDprou:ct all of its residents -

- wbether they be undocumented aliens, legal aliens Of citizens • 

. 19. Undocumentl:d alien cluldren must be free to anerui public school without 

fear that their undocumented status or that of their relatives will be revealed and communicared 

to the INS. In the worst. case. children Who do not receive an education will be more likely to 

tum to crime. Ochers deprived of an education. many of whom will eventually legalize their 

sta.I:U8, will have great difficulty finding employment. ~U therefore not be able to amrribu1e 10 

the City's economy, and may beeomedependent on public assiSWlc:e. 

20. Further. undocumented aliens mUSl be free to receive heaIch care withOlll 

fcu. of their undocumented status being communicated to the INS. OisaJuraging tbcm fmm 

obtaining health care, partiCularly for these with contagious diseases. would have. pmfoumf 

consequenc:es for 1he health of the entire City comm\mity. For example, if those ).UKkw:ume.uted 

aliens with tuberculosis do not receive medical care. they may iDfeet others in dleir community. 

Many childhood diseases arc bigbly contagious, and undocumented alien cbildren who mingle 

with other ~ and do not reCeive health carr: will iofcc;t othJ:r cbildn:a. Conasgious dj~ses 
.. ~ 

do not discriminarc based .on· wh~cher an iDdlYidual bas a green caret: 

21. Undoeumenll:d aliens also oDeD make up esseadsl Jmks in the in\.Utigative 

chain n~!F!'Y to. trace outb.;eaks ·of-<tomagious dise~SCS sueh as tubeIQllosis or se.~1!8]]y 
~. .--. . ..... 

transnrlned diseases or other public health problems such as food poisoning. Indeed. the New 

-5-
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York City Depamnent of Health seeks to estapUsh ~e initial source of eontagion for every case 

of tuberculosis reported to it. For such investigations to be successful, it is esSential that 

investigators from the Department of HeaJth receive full cooperation and truthful iafonnation 

nom the people they interview. If undo~enlcd aliens are fearful and reluctant to cooperate 

with publiC health officea, the health of aU City residents is jeopardized. 

22. In sum, if undocumen1ed aliens are cut off from medical care, education 

and police proteetiOll, aJl City residents are endangered. ' 

EXECUTIVE ORDER 124 

23. To ensure that undocumented aliens feel .free to seek police protection. 

attend schools, . and seek medical care, on August 7. 1989, fonner Mayor of the City of New 

York.Edwan:l I. Kocl;l. issued Executive Order 124. ("B.a. 124") This Executiye Order was 

-reissued by both of Mayor Koch's s"a=essors, David N. Dinkins and the aty's cunent Mayor, 

Rudolph W. Giuliarii. 

24. In pertinent part, the Executive Order reads, as follows' (!he entire Order 

is attached hereto as Exhibit A): 

Section 2. CoDfidentiality of Information Rcapccdng Aliens. .' 
. a. No CitY offiCI:!' or employee shall transmit infonnadon . 

respecting ally alien to federal immigration au~orlties unless , 
. (1) such officer's or employee's agency is required 

by law to disclose information respecting such alien, or 
(2) such agency has been authorized. in writing 

signed by. such alien, to verify such alien's 
immigration sr.atus, or 

'(3) such alien is smIpCCted by such agency of 
engaging in criminal activity.· including any attempt 
10 'obtaiil public. assistance benefits through the use 
of fraudulent documents. ' 

b. Each agency shall designate one or more officers or 
employees who shall be responsible for receiving 
reports from such agency's line workers on aliens suspected of 
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. " 
crimiDal activity and for cIe~g. on a case by case basis, what 
action, if ~DY. to rake on such repons. No sueb determination 
shall be made by any line worker. nor shall any lfnc: worker 
transmit infonnation respeeting any alien din:ctJy to federal 
immigration authorities. 

c. Enforcement agencies. including the Police Department 
and the Depanment of Corrmicn, sbaD continue to cooperate with 
federal authorities in investigating and apprehencling aliens 
suspected of criminal activity. However, such agencies shall DOt 

transmit to federal authorities JnCormalion respecting any alien who 
is the victim of a crime. 
Section 3. Availability of City ~rvic:es to Aliens •. Any service: 
provided by a City agency shall be made avmlable to all aliens who 
are otherwise eligible for such service unless such agency is 
required by law to deny eH810illty for such service to aliens. 
Every City, agency shall !=nC:Durage aliens 10 make use of those 
services provided by su<:b agency for which aliens are not denied , 
eligibility by law. 

25. E.O. 124 has helped to make the City a safer and more healtbful 

environment, because it has a11~wed laW-abiding undocumented aliens 10 report crimes. secure 

medical care and attend schools without fear of reprisal. thereby benefiting the larger City 

community • 

26. E.O. 124 ensures that City officials. who do DOt have the expertise or 

,autbotity tq determine immigration Status. are not put iu the position of being permitted 10 

determine that status and to repon those ad hac, inac:ctmlte and inconsistent detennjDatioDS to 

the INS. . . .., 
,- THE OOEW SIAnrns 

27. On August 22. 1996. ~"Personal Respo1lSib.ffity and Work Oppo&luuhy 

Act of 1996 ( .. the Welfare Reform Act") was signed into law. 

-7-
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28. SectiOn. 434 of the Welfare Worm Act. c:nIitled· "Communication between 

State and Local Government Agencies and the Immigration and Naturali2atiOD Service," reads 

as follows: 

Notwithstanding any other provision of Federal. Stale or local law, 
no State or loCill government entity may be prohibited. or in any 
way restricred. from· sending 10 or receiving from tbc Immigradon 
and Natutalizadon Servia: information regmling 1M immigration 
status, lawful or unlawful, of ail alien in the United States. 

29. A3 explained in the Conference Repon to the biil, this provision "is 

designed to ~Yent any Stare or loeallaw. ordinance, executive order, policy, constitutional 

pr~ion, ~r.dec:ision of any Federal or Srate court that probibits or in any way restricts any 

communication between State and local officials and the INS." 

30. On September 30, 1996, the me~ Immigration Reform and Immigrant 

Responsibility Act of 1996· elmmigration Reform k('), a division of the Omlllbus 

Appropriations Ad. for Fisal Year 1991, was signed into law. 

31. Section 642 of the Immigration Reform ACt. entitled "Communication 

between Government Agencies and the Immigration and NatwsHzatioo Servic;c," reads as 

follows:. 

(a) IN OENERAL. - NotwithstandiDg any other pravision of 
Federal. Slate or local law, a Fede%ll; State or local ~t 
entity or official may not prohlbit, or in any way restrict, any 
government entity or official from sending to, or receiving from, 
chc ~gmtion and Nauualizalion Service information n:prdIng 
the citi2:eDShip'or immigration status, lawful or ~awful, of any 
bidividual. . . . 
(b) ADOmONAL AUIHORITY OF GOVERNMENT 
ENTITIES. - NotwithatBndlDg lillY other pravisiDO of Federal, 
State or local law, no person or agency may prohibit, or in any 
';''1 ~, a Federal, Srate or local govemmeut enJ:ity from 
doing any of the following with respea to inf'otmation regarding 
Ihe immigration status, lawful or unlawful, of any individual: 

.8-
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(1) Sending such info~on 10, or requesting or receiving 
such information from, the Immigration and Naturalizltion SerVice. 

(2) Maintaining such information. 
(3) Exchanging such infurmation with any other Federal, 

State or local government entity. 
(c) OBUGATION TO RESPOND TO INQUIRIES. - The 
Immigration and NalWaUzalion Service shaD respond 10 an inquiry 
by a Federal, State. or local government agency. seeking 10 verify 
or asc:enain the citi2cnship or immigration S1aluS of any individual 
within the jurisdiction of the agency for any purpose authorized by 
law, by providing the requested verification or status information. 

3~. SeCtion 434 of the Welfare Reform Act and section 642(a) aDd (b) of the 

Immigration Refonn Act conflict with significant portions oCE.O. 124 and otherwise prevent 

the. City from passing legiSlation·or otherwise making policy limiting its officials' authority to 

repon the immigration status of indi\riduals to the INS. 

33. In p~aJ renns. both Section 434 and secdon 642 Will deter law-abiding 

UlIdoc:umented aliens ~m coming into QJntaa with loc:aJ government employees, because those 

City will no longer be able to provide a ~tee that those aliens will not be reportEd to the 

INS .. 

34. Specifically. the provisions will deter law-abiding undocumented aliens 

from reporting crimes. sending their ~bi1dreD 10 public school, cooperating widt police 

department and public health investigators and seeking medical eare for themselves and their 

children, dtcrcby threatening the health and safety af..the entire City. 

FIID £Wsg OF ACJ]ON 

" 35. Plaintiffs herebfiq,eat and rea.1lcae pangrapbs 1-34, . ,.-
.. 

,." '36:' The" 'l:enth· Amendment of the United States CoDStimtion stateS rhar. the 

pOwe~ ~t delegall:d 10 the United Slates by the Constitlldon. nor prohibited by it to the Stat:s, 

are reserved \0 the Stales respectiveJy, ar to the people. 

-9-
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37. The Tenth Amendm~nt, incorporateS tbe Framers' view that the federal 

government is but one component in our federalist system. and that States and local governments 

are full partners in the functioning of that system, Principles of federalism embodied in the 

Tenth Amendment mandate that Swcs and local govcl'Dmt:nm be allowed to exercise their 

powexs to pass legislation and otherwise enact policy, in order to remain politically accountable 

to the Swe and local electorate. 

38. Section 434 of the Welfare Reform Act and section 642(a) and (b) of the 

Immigration Reform Act directly prohibit the City from engaging in the central sovereign 

Pl1XCSS of passing laws or' otheIWise adopting a policy that prohibit'> or restricts its officials from 

sending information to the INS. 

39. In SO doing. they pWient !he Mayor from exercising his authority to issue 

executive orders on this issue to ensure .. the effectiveness and integrity of city government 

operations and [ ] establish and maintain such policies and procedures as are necessary and 

appropriate to accomplish this responslbilily including the implementation of effective sysrems 

of ir.temal control by eacb agency and unit UDder the jurisdiction of the mayor." N. Y. City 

Charter, C!iapter 1, section 8(a). 

40. In so doing, they PfC"eDt the City COuncil from ezercisiDg j~ authOrity 10 

pass legislation involving this~. N.Y. CitY, 9l.aner, Chapter 2, section 2l. 

41. By prohibiting the City ~m issuiDge=::ud~ ordets. enacting legislation 

or otherwise making policy regarding the reponing of 1IDdoaimcntcd aliens by C'lty officials. tile 
, , 

United States bas comm3Ddecred the City"s legislative and executive policymuking apParatus, 

diml.D.ishillg political accountabUity and violating principles of federalism and the Tenth 

Amendm~llt of the United Slates Constitution. 
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SECQND CNlSE OF ACIlOr! 

42. Plaintiffs hereby repeat and reallege paragraphs 1~34 . 

. 43. The Tenth Am.endmen~ precludes the federal goverom.ent from regulating 

the States as Stares. when S\lch regulation interferes with core functions of Srate aDd local 

~mment. 

44. Section 434 of the Welfare Refonn Act and section 642(a) aud (b) of the 

Immigration ~fonn Act 3fe targeted explicitly a.t State aneL local governments, and are not 

statutes of general appUc:ability that incidentally affect StareS and loc:alities while also regulating 

pri~alc individuals. 

45. Section 434 and section 642(a) and (b) interfere with core functions of City 

government. including the ability of the City to exercise its police power to provide for- public 

health and safety and to control its own workiofC'C. 

46. By interfering with core functions of City govemment. by mellns of a 

statute directed only at States and localities and not at private individuals. the Uaited. ScaIcs has 

violated principles of federalism and the Tenth Amendment of the UDited States Comritntion. 

THIRD CAUSE OF ACTION 

47. Plaintiffs hereby repeat and reallege paragraphs 1-34. 

48. Section 434 ~~,"~e W!lf~ Reform Act and seedOD 642(a) and (b) of the . ,. 

Immigration Refona Act interfere with the ability of States and lo~ govemmems aud their 

duly~leaed officials t,!l represent the electorate by engaging in dle c:e:nttal savereip process of 

passing legislation or otherwise enacting a pcilicy that prohibits or restricts their officials from 

sencllng"iDfOImation to the INS. 

-11-
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49. In so doing, section 43.4 and seaion 642(a) and (b) violate Article IV, 

section 4 of the United States Constitution ("the Guarantee Clause"), which provides that the 

United States shall guarantee to every Stale a RepubJiQUl Form of Government. 

REQUEST FOR REPl;f 

WHEREFORE, plaintiffs respectfully request this Counto enter judgment against 

defendants as follows: 

1. Declaring that, pursuant to the Tenth Amendment and the Guarantee 

Clause. section 434 of the Welfare Reform Act and seClion 642(a) and (b) of the Immigration 

~form Act are unconstinitional and void; 

2. Enjoining defendants from enforcing section 434 of the Welfare Reform 

AI:t and section 642(a) and (b) of the Immigration Reform Act; and 

Dated: 

3. Awarding such other relief as this Coun: deems just and proper. 

New York, New York 
October 11, 1996 

PAUL A. CROTIY 
Corporation Counsel of the 

City of New York 
Anomey for Plaintiffs 
100 Church Street, Room 3·158 
N.ew York, New YDrk 10007 
(212) 188-a995 

By: 

-12-

Gail Rubin (0R2833) 
Hilary B. Klein (HKOl2S) 
Michael Hemy (MH8209) 
Assistant Corponu:ion Counsels 
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UNITED STATES DISTRlCI' COURT 
SOUTHERN DISTRICI' OF NEW YORK ---.. ----,_. __ .. ' --,--- -----x 
THE CITY OF NEW YORK. and R.UDOLPH W. 
GIULIANI, as Mayor of the City of New York, 

Plaintiffs. 

- against-

THE UNITED STATES Of AMERICA. and 
JANET RENO, as Attorney General of the United 
States, 

Defendants. 

-----------------------------.--x 

PRELIMINARY SIAlEMENI 

Civil Action No. 

copy RECE1VED 
OCT 111996 

US ATTORNEY SDNY 

I4J 002 

1. This is an action for declaratory ~d injuru:1ive relief challenging two 

federal Statutory provisions that enenrach all the power of the City of New York ("'the Cityj 

to determine policies to ensure public: health and safety and regulate its own workforce. These 

pro"isioDS prohibit the City from continuing its well-cansidered polley. embodied iD ExecUtive 

Order 124 ("E.O. 124"), barring City employees from disclosing to federal immigration 

authorities the immigration status of aliens who came to their attentioD, unIesSieqmred 10 do 

so by law, and. more specifically barring the New York City PoJjce Department from reporting 

• 
, the immigratioD, ,status of victims of crime. The reasons 'for this policy arc evident: 

wdoamlenred aHeus wbo are witnesses' to or vi~ of crime must not be dererred from CtIlDinB 

forward Cor fear of deporta.don. nar should undocumented aliens who are infec:red with 

molagious diseases be ~ from 9!eking treatment, 110t should undocumented allen cbildren 

" ' 

.be afraid to attend pubUc schools and forfeit their right to an education. The safety aud pubUc 

health of tbe entire "City !Ill! " dependent 00 all residents, regardless of their immigration status, 
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' .. 

. l:Ooperating with the government and securiog government services to which they are entitled. 

The f~deraI statutes at issue prohibit the ~ity from continuing this partic:ular polley and thus 

require the City to allow its officials to provide infonnatioD 011 the immigration status of aliens 

to the Immigration and Naturalization Service ("INS"). 

2. These federal laws together .prohibit StaleS and local government entities 

and their officials from prohibiting such entities and officials from sending information to the 

INS regarding. the immigration status of an alien in the United States. These provisions run 

afoul of principles of federalism and the Tenth Amendment and Guarantee Cause of the United 

States Constitution beQUSe (1) they directly prohibit States 8/ld localities from engaging in the 

central soyerei~ process gf pwlSing laws or otherwise derennining policy; and (2) they usurp 

States' and local govemment3' administration of core functions of government, including the 

provision of police protection and regulation of wir own workforces, in a statute that is not of 

general applicability. 

JURISDICTION AND VENUE 

3.' This Court has jurisclktion pm;uaDt to 28 U.S.c. § 1331, b"orn..,., this case 

arises under the Constitution of the United StaleS. 

4. Declaratory judgment ts sought pursuant to 28 U .S.C. If 2201-2202. 

5. Venue is proper in this district under 28 U.S.C. § 1391(8). 

PARnES 
.. , 

6. Plaintiff the City of New York ( .. the City") is a municipal corporation 

created by the laws of the State of New York with the power to sue and be sued. 

7. Plaintiff Rudolph W. GiuliaDi is the Mayor of the City of New York. As 

sucb, he is the Chief E=cutive Officer of the Clty 8Dd tbU'l has the authority to issue executive 

-2-
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orders to implement City policies and to mD:Jlage the City's cxccutiw a&encies, officers and 

employees. 

8. Defcndant the United SWes of America ia a sovereign nation with the 

powers and duties specified in the Constitution of the Uniled States and AI:ts of COngress. 

9. Defendant Janel Reno is the Attorney General of the United Stares, and, 

as such, is charged with the responsibility to enforce the laws cnacted by the United States 

Congress. 

FACIS 

10. By the INS's own estimate, published ill its 1993 Statistical Yearbook, 

there were 449,000 undocumented aliens residing in New York Stale as of October 1992.. The 

INS further has ~ that the number of undocumented aIiecs is growing al the rate of 

'41,000 annually. Thus, u'of October 1993, there were an estimated 490.000 undocumented 

aliens living in New York State. On information and belief. approxinwely 80% af that total 

number of undocumented aliens - roughly 400,000 - resided in New York City as'af tbat dale. 

11, According to a study released by the Urban Institull: iII 1994, 

approximllfEly 21.6% of the total number of undocumenred aliens n:sic:tiDg in New York: State . . 
',' , 

as of October 1~93 were of ~hool age. Thus, as of October 1993. approxb:nately 85,000 

un~~nted aliens in the City were of school age. 

12.' Since; according to the INS, the number of undocumented alie:as in New 
"!" •• ~ 

1993 estimatea. 
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13. On information and beBef, there are more than 4,000 undoc:umen1l:d aliens 

who ~ through City jails every year, all of whom are reponed to the INS, but the INS only 

manages to deport approximately two to three htmdred of these undocumented aliens annually. 

On information and belief, the INS has deponed almOSt no undocumented allens raiding in the 

City who are not c:onvicted criminals. Thus, it is a faet of life that law·abiding undocumented 

aliens are among the City's long term residents and therefore are pan of the &bric of New York 

City society. 

14. On information and belief. in the City. undocumented aliens live in 

neighborhoods comprised of undocumented aliens, legnl aliens and United States citizens 

intermingled together. 

15. On information and belief, in neighborhoods in which new. legal 

immigrants have settled, the conCentration of undoc:urnen[~d aliens is partic:ularly high. This is 

due to the fact that frequently one family or .household consists of both legal and undocwnented 

aliens. Indeed, many families are comprised of legal aliens •. undocumented aliens, and U.S. 

citizens. 

16. Undocumented aliens mh: with other City residents in aU walles of life . 

. In particUlar, undocUmented alien c:hildren attend public school with legal immigrants and 
,. 

ci~ns, and. mix in day care centers, playgnnmds.' on public: traDsponabon. md in many other 

locations throughout the City. .. 
. ,.-" 

17. Thii intermingling of UDdoc:wnenteci aliens and other City residents has 

profound consequences for the pubHc health aDd safety of the City. 

18. Undocumented aliCJ1S may be witnesses to or victims of crime in their 
.. -.-

commuilities. Indeed. on iDfo~tioll and belief. because of their undocumented status, 
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undocumen~ aliens are particularly vulncrab~e to victiinization. These aliens need to feel free 

to repon crimes without fear of retaliation. If the City cannot guarantee undOQlmenteci aliens 

that they may report. crimes without fear of their undocumen!!:d stmwl being revealed ID the INS, 

undocumentecl aliens will be more reluctmn to report crimes. Reducing the aIllOIll1l o[ 

information received by the police r=duces the ability of the City 10 prou:ct all of its residents • 

• whether they be undecumerlteci aliens. legal aliens or dtizens • 

. 19.· Undocumented alien cluldren must be free to attend public school without 

fear that their undocumented status or that of their relatives will be revealed and communic:ared 

to the INS. In the wOISt'ease. children who do not receive an education will be more likely to 

tum to crime. Ochers deprived of an education. many of whom will eventually legalize their 

status. will have great difficulty fmding employment. will therefore not be able to couaibutc to 

the City's economy, and may become dependent on public assisrance. 

20. Further. undocumented aliens muse be free to receive health care withOut 

fem: of their undocumented status being communicated to the INS. Discouraging diem fmm 

obtaining health c::are, partiCularly for those with con&agious diseases, would have, profoumf 

amsequenc:es for the health of the entire City cgmmunity. For example. if those Jmdoc;umezlted 

aliens with tuberculosis do not receive medical care, they may infea others ill their commUDity. 

Many cbildhaod diseases are highly contagious, and Wl.doc:umenled alien children who mingle 

with other cbi1dml and do Dot reCeive health are will iDfcct obr ddldrm. Contagious diseace . . 
, '. 

de Dot cb::rimiDate based .on' wh~ther an individual bas a green caref 

21. Undocumented aliens also of1cD make up esseIltial Hm:s in the in\IUQgati~ 

e~ nCC;CSB,}" to. tract o~~. ,~~'<toD~OUS diseases such as tubeIQl}osis or se.·rn8)]y 

transmitted diseases or other public health problems such as food poiSOning. Indeed, the New 
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York City Department of Health seeks to e.s~Ush ~e initial source of contagion for every case 

of tuberculosis reported to it. For such ihvestigations to be successful, it is esSential that 

investigators from the Department of Health receive full cooperation and truthful information 

from the people they interview. If undo~eDIed aliens are f"eatful and relucr.ant to cooperate 

with public: health officers, the health of all Oty resfdenES is jeopardized. 

22. In sum, if undoc:umenled aliens are cut off from medical care, education 

and police proreetion, all City 'residenES are endangered. 

WCUIIYE ORDER 124 

23. To ensure that Wldocumented aliens feel free to seek police protection, 

attend schools, . and seek medical care, on August 7, 1989, former Mayor of the City of New 

York, Edward 1. Koc:~, issued Executi.ove Order 124, ("E.O. 124") This Executive Order was 

-reissued by both of Mayor Kech's S1!a=essors, David N. Dinkins and the City's c:unent Mayor, 

Rudolph W. Giuliani. 

24. In pertinent part, the Executive Order reads as follows' (The entire Order 

is attached hereto as Exhibit A): 

Section 2. Confidentiality of IDformation Respecting Aliens. --
,a. No Cty' offia:r or employee shaU U'aDSmit information . 

respecting ady alien to federal immigration au~orlties unless . 
. (1) such officer's or employee's agency is requirecl 

by law to disclose information respecting such alien, or 
(2) sucb agenq has been authorized, in wrilil:lg 

signed by· such alien, to verify such alien's 
immigration sratua, or 

(3) such alien is suspeaed by such agency of 
engaging in crimiDaI activily •. including any attempt 
10 . oba public, assistance benefits through the use 
of fraudulent documents. . 

b. Each agency shall designate one or more officers or 
employees who shall be responsible for receiving 
repons from such agency's line workers on aliens suspected of 
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criminal activity and for detcrmjning, OD a case by case basis. what 
action, if ~DY, to take on such R:P/3Ms. No sucb determination 
shall be made by any line worker, nor shall any Ijne worker 
transmit information respecting any alien diredly to federal 
immigratiOD authorities. 

c: Enforcement agencies, including the Police Department 
and the Department of Corm:tion, sball continue 10 cooperate with 
federal authorities in inveSligating and apprehending aliens 
suspected of criminal activity. However, such agencies shall not 
tr3DSID.it to federal authorities Jnformation respectjDg any alien who 
is the victim of a crime. 
Section 3. Availability of City Services CO Aliens. Any service 
provided by a City agency shall be made avmlable to all aliens who 
are otherwise eligible for such service unless such agency is 
required by law to deny eligibility for such service to aliens. 
Every City. agency shall ~ncournge aliens to make use of those 
services provided by such agency for which aliens are not denied . 
eligibility by law. 

25. E.O. 124 has helped to make the City a safer and more healtbful 

environment, because it has all~wed law-abiding undocumented aliens to repon crimes, secure 

medical care and attend schools without fear of reprisal, thereby benefiting the larger City 

community. 

26. E.O. 124 ensures that City officials, who do Dot have the expertise or 

. author:ity tQ determine immigration Status. are not put iu the position of being permined to 

determine that status and to report those ad hoc, iD.ac:cuIate and inconsistent determinations to 

the INS. .. ... 
.- THE F5QERAL SIATYnS 

27. On August 22, 1996. tiE"Personal RespoDSibility and Work Oppoituuily 

Af;t of 1996 ( .. tbe Welfare Rdorm ~t") was signed into law. 
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28. SecUon 434 of the Welfare Reform &t, entitled· "Communication between 

State and Local Government Agencies and the Immigration and Naturalization Service," reads 

as follows: 

NotwithstaDdiag any other provision of Federal. StIZI:I or local law, 
no Slate or log] government entity may be prohibited. Or in an)' 
way n:stricred, from· sending to or recdviDg from the Immigralion 
and. Naturalization Service information regarding Ibe immigration 
status, lawful or unlawful, of ail alien in the United StaleS. 

29. A3 explained in the Conference Report to the biil, this provision "is 

designed to prevent any State or local law. ordinance, executive order, policy. cons~tutional 

pr~ion, ~r decision of any Federal or State court that prohibits or in any way resuias any 

communication between Scate and local officials and me INS." 

30. On September 30, 1996, the mllga] Immigration Reform and Immigrant 

Responsibility Act of 1996 (Ulmmigration Reform .Act"), a division of the OmIllbus 

Appropriations Act for FiswIl Year 1997, was signed into law. 

31. Section 642 of the Immigration Reform ACt. entitled "Communication 

between Government Agencies and the ImmigratioD and Na.tw2Jizatioo Servic;c, n reads as 

follows:. 

(a) IN' OENElAL. - NolwithstandiDg any other pmvisioft of 
Federal. Slate or loca11aw, a Federll; State or local gove~enl 
entity or official may not prohlbit, or in any way restrict, any 
government emity or official from sending to, or receiving from, 
cho ~gmtion 8lld NalUralizalion Service iDiormalion n:prdlns 
the citizenship·or immigration status. lawful or ~awfu]. of any 
bidividual. . . 
(b) ADDmONAL AUIHORITY OF GOVERNMENT 
ENTlTIES. - Notwitbstandillg lilly other pmvisioo of Federal, 
Stale or local law, no person or agency may prohibit. or in my 
my ~, a Federal, State or local govemJDeDt entity from 
doing any of the follOwing with respect to iDfcmnation regarding 
Ihe immigration status, lawful or unlawful. of auy individual: 

.S-
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: 

•• f • 

(1) Sending such fnfo~on lO, or requesting or r~ving 
such information from, the Immigration and Naturalization Service. 

(2) Maintaining such information. 
(3) Exchanging such information with any other Federal, 

State or local 80vemment entity. 
(c) OBLIGATION TO RESPOND TO INQUIRIES. - The 
Immigration and Naturall2ation Service shall respond to an inquity 
by a Federal, State, or local government agency, seeking to verify 
or asc:enain the citiznship or immigration smtus of any iQdividual 
within the jurisdiction of the agency for any ~ authori2ed by 
law. by providing the requested verification or status imormation. 

3~. SeCtion 434 of tbe Welfare Reform Act and section 642(a) and (b) of the 

Immigration Reform Act conflict with significant portions of E.O. 124 and otherwise prevent 

the. City from passing legiSlation or otherwise making policy limiting its officials' authority to 

repon the immigration status of indiViduals to the INS. 

33. In practical renns, both Section 434 and secdon 642 wiD de%er law-abiding 

Uftdocumented aliens ~Dm coming into contaa with local government employees, because !hose 

City will no longer be able to provide a gua.r.,.nree that those aliens will not be reportEd to the 

INS. 

34. Specifically J the provisioDS will deter law·abiding undocument&d aliens 

from reporting crimes, !ending their ~hi1dren to public school. cooperating with police 

department and public health investigators and seeking medical care for themseJves and their 

children, thereby threatening the health IlKI safety ofJhe entire City, 

FIRST CAllse OF ACIJON 

.. 35. Plaintiffs heretiyiepeu 8Dd rea1leae pang~ 1-34 . 

. ,.' . '36 .. · .. ' The· renth' Amendment of me United Slates CoDstitwion staleS rhaI the 

pO~rs not delegamd to the Unib:d States by the Consdtudon, nOf prohibited by it to the Stales, 

are reserved to the Stales respectively, or to the people. 
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37. The Tenth Amendment" incorporateS tile Framers' view tbat the federal 

government is but one component in OUf federalist system, and Ehat States and local governments 

are full pannel$ in the functioning of that system. Principles of federalism embodied in the 

Tenth Amendment lD8Ddare lhat States and local governments be allowed to exercise their 

powCIS to pass legislation and otherwise enact policy, in order to remain politically accountable 

to the State and local electorate. 

38. Section 434 of the Welfare Reform Act and section 642(a) and (b) of the 

Immigration Reform Act directly prohibit the City from engaging in the central sovereign 

prpc:ess of passing laws or" otheIWise adopting a policy that prohibits or restricts its officials from 

sending information to the INS. 

39. In so doing. they prcM:nt the Mayor from exen:ising his authority ~ issue 

executive orders on this issue to ensure .. the effectiveness and integrity of city government 

operations and [ ] establish and maintain such policies and procedures as are necessary and 

appropriate to accomplisb this responsibilily including the implementation of effective SYStems 

of ij".lemal control by each ageney and unit under the jwisdic:tion of the mayor." N. Y. City 

Charter, Chapter 1, section 8(a). 

40. In so doing, they preveDt the CIry COuncil from aercising its authority to 

pass legislation involving this issue. N.Y. City Charter, Chapter 2. section 21. 
• • .,..I.iJII> 

41. By probibitiDg the City ~m issuiDg e=c:uQ'IIC orders. enacting legislation 

or otherwise maJcfng poliey regarding the reponing of tmdocUmcn1l:d aliens by C'llY offiQals. tile 
" " 

United States bas commaadeered the City'S legislative and executive policymuking aPParatuS, 

dimlDishillg political accountability and violatiDg principles of federalism and the Tenth 

Amendment of the United Slates Constitution. 
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SECOND CAUSE OF AC1JQN 

42. Plaintiffs hereby repeat and reallege paragraphs 1~34 . 

. 43. The Tenth Am.endmen~ predudes the federal government from n:gu.latirJ.g 

the States as Stales. when SlIch regulatfon interferes with core fUDCtioDS of Slate aDd. local 

government. 

44. Section 434 of the Welfare Reform Act and section 642(a) aud (!:t) of the 

Immigration ~!onn Act are targeted explicitly at State aneL local governments. and an: nOl 

stalutes of general appUc:ability that incidentally affect Swes and localities Vo'hile also regulating 

pri:valc individuals. 

45. Section 434 and section 642(a) and (b) interfere with con: functions of City 

government, including the ability of the City to exercise its police power to provide for public 

health and safety and to cgntrol its own workforce. 

46. By interfering with core functions of City government. by means of a 

statute directed only at States and localities and not at private individuals. the UDired. Scar:s has 

violated principles of federalism and the Tenth Amendment of me UDited States CollStitntion. 

THIRD CAUSE OF ACIlOH 

47. Plaintiffs hereby repeat and reallege paragraphs 1-34. 

48. Secaon 434 ~~J!!.e W!lf~ Reform Act and seelioD 642(a) and (b) of the . '., 

Immigration Reform .Act interfere with the ability of Swes and lo~ govemmeatS sud their 

duly~lecred afficla1s !!J repRSeDt the electorate by engaging in the c:enttal savemp process of 

passing legislation or otherwise enacting a pOlicy that prohibits or n:stricts their officials from 

senc1lng·· information to the INS. 
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49. In so doing, section 43.4 and section 642(a) and (b) violate Article IV, 

section 4 of the United States Constitution ("the Guarantee Clause"), which provides that the 

United StaleS shall guarantee to every State a Republican Form of Government. 

REQUEST FOR RgW.E. 

WHEREFORE, plaintiffs respectfully request this Coun to enter judgntent against 

defendants as follows: 

1. Declaring that, pursuant to the Tenth Amendment and the Guarantee 

Clause, section 434 of the Welfare Reform Act and section 642(a) and (b) of the Immigration 

~form Act are unconstinitiow and void; 

2. Enjoining defendants from enforcing section 434 of the Welfare Refonn 

AI:;t and section 642(a) and (b) of the Immigration Reform Act; and 

Dated: 

3. Awarding such other relief as this Court deems JUSt and proper. 

New York, New York 
October 11, 1996 

PAUL A CROTTY 
Corporation Counsel of the 

City of New York 
Attorney for Plaintiffs 
100 Church Street. Room 3·158 
New York. New YDrk 10007 
(212) 788-0995 

By: 
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Gail Rubin (G.R2833) 
Hilary B. Klein (HKOl2S) 
Michael Hemy (MH8209) 
Assistant CorporatiOD Counsels 


