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Jack and I are stuck working out appeal issues this afternoon and
we

won't be

able to attend the meetings. Sorry about that, Ken is interested
in

these

issues and does want to be involved. I just wanted to leave two

- thoughts with

you for the meetings:

First, on the issue of charitible institutions. Jack and I have
been

discussing this one and what the exemption should mean. We agree
d

with HHS

that a charitable hospital might provide services without doing a
n

immigration

status check and then later be unable t¢ seek reimbursement from
the

Medicaid.

That was the case under prior law too. Many hospitals provided
services to

illegals and than later discovered that the individual does not
qualify for

medicaid, leaving the hospital with no federal reimbursement.

The question is whether the charitable institution exemption shou
1d

be read to

mean that the hospital or foster care provider can be reimbursed
for

these

services after the fact. Jack and I haven't settled the question

amongst
ourselves. However, we do feel that there is a difference betwee
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n a
non-profit
hospital seeking reimbursement for Medicaid and a non-profit clin
ic
operating
with a grant providing public health benefits ability to check fo
r
status. It
is this distinction that may drive the final resolution. I don't
think this one
will get settled right away.

Second, I am curious whether HHS and the agencies plan to propose
a

definition

of "federal public benefits" equal to or very similar to "federal

means tested

benefits". I don't think that is reascnable or practical. Plea
se

keep your

eye out feor this one.
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SECTION 432(d): NONPROFIT CHARITABLE ORGANIZATIONS
PREAMBLE

The verification provisions in the regulations above are authorized by §432(a) of the
Personal Responsibility and Work Opportunity Act of 1996 (“Welfare Act™). In the Immigration
Control and Financial Responsibility Act of 1996 (“linmigration Act™), Congress amended §432
1o add a new section exempting nonprofit charitable organizations from these requirements.
Subsection (d) of §432 states that, “[sJubject to subsection (a), a nonprofi: charitable
organization, in providing any Federal public benefit (as defined in section 401(c¢)) or any State
or local public benefit (as defined in section 411(c)), 1s not required under this title to determine,
verify, or otherwise require proof of eligibility of any applicant for such tenefits.”

We interpret this subsection to exempt nonprofit charitable organizations from the
verification requirements promulgated under subsection 432(a). Nonprofit charjtable
organizations will be held harmless if they deliver benefits to applicants vsho do not meet the
immigration status and sponsor deeming requirements set forth in title V of the Welfare Act.
However, subsection (d) does not provide an exemption to program eligitility requirements or

immigration restrictions established outside this title, and nonprofit charitable organizations must ] -

abide by verification determinations if made by the Federal government.

Limitations on Exemption

As the Janguage of subsection (d) makes clear, nonprofit charitabl: organizations are not
required to determine the “eligibility” of applicants for benefits under subsections 401(c) or
411(c). At first glance, this provision may appear to be a broad exemptio: for nonprofit
charitable organizations to provide Federal, State, or local public benefits to any person,
regardless of all program eligibility requirements (e.g., income-level). The term “eligibility,”
however, is limited to immigration and sponsor cligibility requirements “under this title,”
referring to title V of the Welfare Act. Moreover, for purposes of this titlc, “eligibility” is
defined in §433 as relating “only to the general issue of eligibility or inelizibility on the basis of
alienage.”

Nonprofit charitable organizations thus must honor program eligik-ility requirements set
forth in statutes other than title V. For example, if a nonprofit charitable organization operates a
means-tested drug counseling program established under a separate statute, subsection {d) does
not provide an exemption to the separate statute’s requirement to verify ircome level.

The phrase “under this title” also restricts the application of this exemption to the
immigration verification requirements in title V. If 2 separate statute requires verification of
immigration status, subsection (d) does not provide an exemption to that statute’s requirements.
Essentially, the exemption in subsection (d) is a narrow exemption for nonprofit charitable
organizations from the immigration status and sponsor deeming restrictions set forth in this new
title of the Welfare Act. Requirements and restrictions that existed prior t the Welfare Act, if
not repealed, continue 1o apply to nonprofit charitable organizations.
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“Subject to Subsection (a)”

Tn addition to the limitations implicit in the phrase “under this title,” the phrase “subject
to subsection (a)” further limits the exemption from verification for nonprofit charitable
organizations. This phrase provides the Attorney General authority to establish alternative
verification procedures for governmental agencies to perform outside the zontext of the nonprofit
charitable organizations if such alternative procedurcs are deemed necessary and appropriate.

Under this subsection, the Attorney General reserves the authority to ¢examine the types of
programs, services, and institutions exempted, and to cstablish altemate varification procedures
to be conducted by governmental agencies. For some benefits, such as those delivered by
nonprofit charitable organizations such as hospitals or educational institulions, the Attormey 7
General may choose to exercise its discretion and establish a system to verify the requirernents of
title V. If the Attomney General chooses to exercise this reserved authority, nonprofit charitable
organizations will be required to honor the determinations made under these alternate verification
procedures.

PR

All nonprofit charitable organizations are also required to honor verification
determinations currently required to be performed by Federal, State, or local governmental
entities. For example, an applicant for services under Medicaid is ordinarily required to go to a
State Medicaid office to complete an eligibility determination. This process includes a
determination of income-level, health status, and, now, immigration status. Applicants who meet
these criteria will be issued a Medicaid card. If an applicant then goes to :1 nonprofit charitable
organization to obtain services under a Medicaid program, the nonprofit charitable organization
must request proof of Medicaid eligibility (e.g., the Medicaid card), whick, because of the
process already performed at the State office, will include a determination of immigration status.

Nonprofit Charitable Organization Held Harmless

Within the scope of this narrow exemption, nonprofit charitable organizations will not be
required to verify the requirements for immigration status or sponsor deeriing. It is therefore
possible that nonprofit charitable organizations may provide benefits to scme applicants who are not
eligible for such benefits. Congress envisioned this result and accepted it in light of the unique
nature of nonprofit chantable organizations, as well as the types of bencfiis they typically provide.

Nonprofit charitable organizations deliver setvices primarily through social workers and
volunteers with few resources and little expertise in navigating through th: bureaucracies of
immigration, asylum, labor, and tax law. Placing new administrative reguirements and immigration
venfication procedures on such individuals would make it very difficult {or nonprofit charitable
organizations to continue to provide these services in a cost-effective manner.
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Nonprofit charitable organizations also provide different types of services than government
agencies. For the most part, these programs provide “in kind,” community-based and tangible
benefits. They tend to be provided for short periods to help those in need. These are not the types
of services for which lengthy verification procedures make sense. Althongh many of these services,
if they are not meaus-tested, will be exempted undcr the Attorney Generzl specification of programs
necessary for life or safety, the exemption in subsection (d) applies to means-tested programs that
do not fall under the Attorney General specification. :

Finally, these short-term, temporary benefits go to all in need, not just to immigrants.
Congress realized that extending the venfication provisions to nonprofit charitable organizations
would have impeded services to all who need them, Nonprofit charitable organizations would have
had to verify the status of every person who applicd for services, includir.g U.S. citizens who may
be destitute, homeless, mentally ill, or fleeing domestic violence, many of whom do not have easy
access to birth certificates, driver’s licenses, or social security cards.

For these reasons, nonprofit charitable organizations will not be rcquired to venty
nnmigration requirements under title V, and will not be held accountable for a subsequent discovery
that an applicant failed to meet such requirements. Although other previously existing requirements
must still be honored, title V places no new requirements on nonprofit charitable organizations.

Definition of “Nonprofit Charitable Organization”

An additional point in need of clarification is the definition of “nonprofit charitable
organization.” As passed, there is no definition for this term in either the Welfare Act or the
Immigration Act. We choose to define this term to track the definition in §301(¢)(3) of the Intemal H
Revenue Code. This definition is useful because it provides uniformity, precedential value and
verifiability. The already extensive reliance upon the tax code definition i other contexts creates a
uniform understanding of the characteristics of a charitable organization. It also provides a simple
and clear standard that has been refined by precedential case law.
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XXX. NON-PROFIT CHARITABLE ORGANIZATIONS

(a) EXEMPTION FOR NONPROFIT CHARITABLE ORGANIZATIONS.—A nonprofit charitable
organization that delivers any I"ederal public benefit (as defined in [other reg by AG]) or any State
or local public benefit (as defined in [other reg by AG]) is not required by these regulations
[referring to the regs accompanying this promulgated under subsection (a)| to determine, verify, or
otherwise require proof of eligibility of any applicant for such benefits.

(b) CONTINUED APPLICABILITY OF OTHER PROGRAM ELIGIBILITY £ND IMMIGRATION
REQUIREMENTS.—Thc exemption in section (z) does not apply to prograra eligibility or immigration
requirements f{or the provision of any Federal public benefit or State or local public benefit
established outside this title.

(c) HONORING GOVERNMENTAL VERIFICATION,—If the Attorney General determines it is
necessary and appropriate to establish procedures for governmental agencies to verify immigration
and sponsor deeming status under title V, nonprofit charitable organizatic ns are required to hanor
such venfication determinations.

(d) NONPROFIT CHARITABLE ORGANIZATIONS HHELD HARMLESS.—

(1) Nonprofit charitable organizations shall not be found liable in any criminal or
civil action, and shall not otherwise be held responsible in any wayv for failing to perfonn
any verification procedure promulgated pursuant to subsection 432(a).

(2) No adverse action (i.e., canceling or failing to rcnew contract or grant) by any
Federal, Statc, or local entity shall be taken against a nonprofit charitable organization for:

(A) refusal to provide documentation under this exemption, whether pursuant
to an audit, a formal or informal request for documentatior, a court order, or an
administrative proceeding (i.e., deportation hearing); or

(B) a subsequent finding that applicants who received benefits from a
nonprofit charitable organization failed to prove their eliginility under this title.

(e) NONPROFIT, CHARITABLE ORGANIZATION DEFINED.—The term “nonprofit charitable
organization” means any corporation, and any community chest, fund, or foundation, organized and
operated exclusively for religious, charitable, scientific, testing for public safety, litcrary, or
educational purposes, or to foster national or international amateur sports competition (but only if
no part of its activities involve the provision of athletic facilitics or equiprnent), or for the
prevention of cruelty to children or animals, no part of the net earnings of which inures to the
benefit of any private shareholder or individual, no substantial part of the activities of which is
carrying on propaganda, or otherwise attempting, to influence legislation, (except as otherwise
provided in subsection (h)), and which does not participate in, or intervene in (including the
publishing or distnbuting of statements), any political campaign on behali of (or in opposition to)
any candidate for public office,

12/16/96.rapailo.chrtyreg.ixt 4
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DEFINITION OF “NONPROFIT CHARITABLE ORGANIZATION®

The following is guidance interpreting section S08 of the
Department Of Defense Appropriations Act of 1997 (the
"Appropriations Act"), Pub. L. 104-208.

Section 508 of the Appropriations Act amends section 432 of the
Personal Responsibility and Work Opportunity Reconciliation Act
of 1956 ("PRWORA"), Pub. L. 104-193, to exempt "nonprofit
charitable organizations" that provide "any Federal public
benefit (as defined in section 401(c)}) or any State or local
public benefit (as defined in section 411l (c¢c)" from having "to
determine, verify, or otherwise require proof of eligibility of
any applicant for such benefits." To determine whether an
organization qualifies as a "nonprofit charitable organization®
under the amendment, the definitions described below are
instructive.

The term "nonprofit" is generally interpreted to refer to a
corporation or association no part of the net earnings of which
inures to the benefit of any individual having a personal and
private interest in the activities of the organizaticon. See
Airlie Foundation v. United States, 826 F. Supp. 537, 549 (D.D.C.
13933) . Similar definitiocns are used in numerous federal laws
including the Internal Revenue Ccde (26 U.S.C. § 501(c)(3)), and
the Public Health Service Act. (42 U.5.C. 291o(e)).

The definition of "charitable" is less straightforward and
involves more subjective concepts that may be difficult to apply
in practice. Generally, an organization is "charitable" if it
provides a public benefit, rather than a private one, and its
mission is consistent with established public policy. First, a
puclic benefit is ocne '"which the society or the community may not
itself choose or be able to provide, or which supplements and
advances the work of public institutions already supported by tax
revineues." Bob Jones University v. United Stateg, 461 U.S. 574,
591 (1983). Second, a public benefit will be charitable if it
furthers public policy. For example, in Bob Jones University v.
United States, the Supreme Court held that a school that
prohibited interracial dating and marriages among its students
violated established public policy. The Court upheld an IRS
decision denying the school tax-exempt status noting that "the
institution's purpose must not be so at odds with the common
community ccnscience as to undermine any public benefit that
might otherwise be conferred." Id. at 592. The Court further
cbserved: 'a declaration that a given institution is not
'charitable' should be made only where there can be no dcubt that
the activity involved is contrary to a fundamental public
pelicy." 1Id.




12/17/96  13:47 ¥+

T SEND BY

DRAFT

Organizations that are tax-exempt under Section 501 (c) (3) of the
Internal Revenue Code (26 U.S.C. § 501(c) (3)) would be "nonprofit
charitable organizations" for purposes of the amendment to
PRWORA; however, organizations that deo not enjoy tax-exempt
status may nonetheless be nonprofit charitable organizations
under the amendment if they satisfy the definitions provided
above.

Accordingly, the amendment to PRWORA serves to exempt from the
eligibility determination requirements imposed by PRWORA all
organizations (1) whose net earnings may not inure for private
gain, and (2) which provide a public benefit and do not carry out
their activities in a manner inconsistent with public policy.
Organizations that meet these criteria may ccntinue to provide
services without requiring potential beneficiaries of assistance
to provide proof of eligibility based on citizenship or alienage
as a condition of receipt of any federal, state, or local benefit
(as defined in sections 401(c) and 411(c), Pub. L. 104-208)
provided by such organization.

Moreover, it follows that states and local governments may not
require that such organizations obtain this information and deny
assistance to individuals based on citizenship or alien status.

12 9 90 ¢ 15.41 UGC INMEDUAMIE OFEICES AL oaE
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L Introduction

NONPROFIT CHARITABLE ORGANIZATIONS

" The Pcrsonal Responsibility and Work Opportunity Act of 1996 (8 U.S.C. §1642 et seq.)
{(hereinafter “Welfare Act”) establishes an intricate scheme of restrictions and bars on social
welfare and health benefits for immigrants. Whether an immigrant is permitted to receive such
benefits will depend on a number of factors, including the type of benefit at issue, the length of
time the immigrant has been in the country, the number of years the immigrant has worked. the
income level of the immigrant’s sponsor, and whether the immigrant fall: into one of the many
program or personal exceptions set forth in the statute.

In order to implement a system to verify this information, §432 o the Welfare Act
requires the Attorney General to establish verification procedures to determine the status of
applicants for a wide range of benefits and services covered by the Act. The Act also requires
States to implement venfication systems that comply with the Iederal rejrulations.

Following passagc of the Welfare Act, Congress passed the Immigration Control and
Financial Responsibility Act of 1996 (hereinafter “[mmigration Act”). The Immigration Act
amended §432 of thc Wclfare Act to exempt “nonprofit charitable organizations” (hercinafier
“charities”) from the verification requirements.

Unfortunately, because of hasty drafting in the last hours of ncgoiiation. the charity
exemption states that “subject to subsection (a) [of §432].” charities are not subject to
verification requirements. Subsection (a) of §432 refers to the Federal verification procedures.
Although there are several possible interpretations of the phrase “subsection to subsection (a),”
the most reasonablc intcrpretation is that charities are exempt from the verification requirements,
but that the Federal government retains discretion to establish alternate procedures to verify that
individuals who receive services from charities are eligible for such services.

111 F Strees NW Room 128 Washington DC 20001-2095
. 202-662-9595 Fox # X02-662-9682
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II. Verification Provision in the Welfare Act

The final Welfaré Act contains a verification provision that requires the Attormey General
to promulgate regulations 1o verify the immigration status of individuals applying for Federal
public benefits. This provision had no specific language regarding charitizs, but delegated to the
Attorney General the responsibility of determining specific verification requirements. The
original provision read as follows:

SE¢. 432 VERIFICATION OF ELIGIBILITY FOR FEDERAL PUBLI:
BENEFITS.—

(a) IN GENERAL.—Not later than 18 months aftcr the dat: of the
enactment of this Act, the Attorney General of the United States, after
consultation with the Secretary of Health and Human Services, shull
promulgate regulations requiring verification that a person applying for a
Federal public benefit (as defined in section 401{c)), to which the limitation
under section 401 applies, is a qualified alien and is eligible to receive such
benefit. Such regulations shall, to the extent feasible, require that
information requested and exchanged be similar in form and man:er to
information requested and exchanged under section 1137 of the Social
Security Act.

(b) STATE COMPLIANCE.—Not latcr than 24 months after the date
the regulations described in subscction (a) arc adopted, a State that
administers a2 program that provides a Federal public benefit shall have in
cffect a verification system that complies with the regulations.

(c) AUTHORIZATION OF APPROPRIATIONS.—There are
authorized to be appropriated such sums as may be necessary to carry out
the purpose of this section.

Once the Welfare Act was enacted, Congress returned to consideration of the
Immigration Bill. Before signing the Immigration Bill into law, Congres: and the President
negotiated a last-minute exemption for charities as an amendment to §43Z of the Welfare Act.
This exemption read as follows:

(d) NO VERIFICATION REQUIREMENT FOR NONPROFIT
CHARITABLE. QRGANIZATIONS.—Subject to subsection (a}, 2 nonprofit
charitable organization, in providing any Federal public benefit (25 defined
in section 401(c)) or any State or local public benefit (as defined in section
411(¢)), is not required under this title to determine, verify, or oth:rwise
require proof of eligibility of any applicant for such benefits.

As the heading and text of subsection (d) indicate, Congress intended to establish an
exemption to the verification requirements for charities. Congress understood that the unique
circumstances i which charities deliver services require significant flexibility in terms of
verification requirements.
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Charities deliver services primarily through social workers and volunteers with few
resources and little expertise in navigating through the burcaucracies of inumigration, asylum,
labor, and tax law. Placing new administrative requirements and immigration verification
procedures on such individuals would make it very difficult for charities to continue to provide
services to those in need. This is of particular concern in light of the fact vhat many of Congress’
reform proposals anticipated that private religious and charitable organizations would “pick up
the slack” and ensure a basic social safety net when the federal government reduced services to
those in need.

Charities also provide different fypes of services than government agencies. For the most
part, these programs provide “in kind,” community-based and tangible benefits. They are tend to
be provided for short periods to help those in need get back on their feet. These are not the type
of services for which lengthy verification procedures make sense.

Finally, these short-term, temporary benetits go to all in need, not just to immigrants.
Congress realized that extending the verification provisions to charities would have impeded
services to all who need them. Charities would have had to verify the status of every person who
applied for services, including U.S. citizens who may be destitute, homeless, mentally 1ll, or
fleeing domestic violence, many of whom do not have easy access to birth certificates, driver’s
licenses, or social sccurity cards. '

IIl.  The Meaning of “Subject to Subsection (a)”

Although the legislative history to the charities exemption provision indicates that
Congress intended to pass an exemption to the verification requirements for charities, last-minute
alterations to the text has resulted in some ambiguity. In particular, the plirase “subject to
subsection (a),” 1f misinterpreted, could undermine the exemption entirely.

There are three possible interpretations of the phrase “subject to subsection (a):;” (1) that
charitics must verity the status of all applicants for benefits, just like all o-her entities; (2) that the
Attorney General has discretion to requirc or exempt charities from verifying the status of
applicants; or (3) that charities are exempt from verifying the status of applicants, but the
Attorney General has discretion to establish alternative verification systeras for individuals
recetving services from charities.

The first interpretation is the least plausible, since it relegates the vernainder of the text in
subsection (d) o surplusage. The second interpretation is the reading closest to the plain
meaning of the text, but is inconsistent with Congressional intent as manifested through the
history and development of the provision at issue. The third interpretation is the most
appropriate onc because it 1 based in the language of the text, reflects Congress’ intent to
exempt charities from verification procedures, and takes into account the practical realities
considered by Congress.
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A.  Interpretation One: Charities Required to Perform Verification

‘The most strict textualist reading of the phrase “subject to subsection (a)” would be that
charities are exempt from the verification requirements except for the verification requirements
established by the Attorney General in subsection (a). In other words, despite the language in
subsection (d) that completely exempts charitics from such verification, charities would be
required to verify the status of applicants just like any other organization groverned by the
Attorney General regulations.

This intcrpretation is illogical and contrary to basic rules of statutcry interpretation.
Under these rules, all provisions are intended to have meaning and no provision is presumed to
be superfluous. It is a “cardinal rule that ne provision should be construed to be entirely
redundant.” Kungys v. United States, 485 1.8, 759, 778 (1988) (plurality opinion by Scalia, J.);
see also Colautti v. Franklin, 439 U.S. 379, 392 (1979). Under the “whol= act rule,” the
presumption is that every word and every phrase adds something to the statutory command. See
LExxon Corp. v. Hunr, 475 U.S. 355, 369 n.14 (1986). Clearly, if the interoretation above is
adopted, subsection (d) would have no meaning whatsoever. To say that charities need not
perform verification except for the regulations that require them to verify is an explicit
contradiction. In addition, such an interpretation would be contrary to Cengressional intent. In
every previous incarnation ol this provision, it had always been Congress intent to remove from
charities the burden of immigration verification (see Interpretation Three elow).

B. Interpretation Two: Attorney General Has Discretion to Require Charities to
Verify ' .

A plain (albcit not literalist) reading of the text would view the phrase “subject to
subsection (a)” as giving the Attorney General discretion to exclude charities from verification
requirements when drafting the regulations required under subsection (a). [n other words, under
§432, the Attormey General must require all entities that provide certain benefits to perform
immigration verifications, but has the authority to exempt charities from these verification
requirements, or to establish special procedures for verifications performed by chanties.

Senator Grassley (R-I0), one of the original co-sponsors of the amendment, may have
understood the final version of the provision in this way. As he stated, “[2]t least on the face of
it, nonprofits will be exempt from the new provision. But the question of when and how people
can be served by nonprofits and any resulting paperwork requirement wil! unfortunately be left to
regulations promulgated by the Attorney General.” (Cong. Rec. S.11851, Sept. 30, 1996.)

If the Attorney General adopts this interpretation, we urge the Attorney General to use the
discretion granted by subsection (d) to provide an exemption for charities from the verification
requirements. The reasons for granting such an exemption have been noted above: charities rely
on thousands of volunteers that cannot be expected to perform lengthy and complex verification
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procedures,’ and the type of short-term benefits provided by charities should not be held hostage
to lenpthy verification procedures.

There is, however, a third reading of “subject to subsection (a)” thit is preferable to any
other reading. This interpretation is consistent with the text of the provision, honors Congress’
original intent in including this provision, and reflects the practical realitics of the situation.

C. Interpretation Three: Charities are Exempt, But the Attorney General Has
Discretion to Establish Alternate Verification Systems

The legislative development of the provision indicates that Congress has granted charities
an exemption [rom the verification procedures to be promulgated by the A.ttorney General. The
phrase “subject to subscction (a)” should be read as giving the Attorney General authority to
establish alternative verification procedurcs (outside the context of the charities) if the Attorney
General feels such alternative procedures arc necessary and appropriate.

The earliest version of the charity exemption was co-sponsored by Senator Grassley (R-
IO) and Senator Kennedy (D-MA) and was passed by the Senate Judiciary Committee in 1996.
Under this provision, charities were exempt from the verification requirements of the proposed
Immigration Bill. Senator Grassley strongly believed charities should be 2xempt from any
verification proccdures, and hence was a lead sponsor of the provision. At the same time, he was
concerned that the provision not be misconstrued as restraining the authority of the federal
government to engage in verification procedures if it felt such procedures were appropriate for
applicants seeking services from charitics. To that end, the provision pas<ed by the Senate
Judiciary Committee read as follows:

() NON-PROF¥IT CHARITABLE ORGANIZATIONS.—

(1) IN GENERAL.—Nothing in this Act shall be construed az
requiring any non-profit charitable organization operating any program of
assistance provided or funded, in whole or in part, by the Federal
Government to—

(A) determine, verify, or otherwise require proot of the
eligibility, as determined under this titlc, of any applicant for
bencfits or assistance under such program; or

(B) deem that the income or assets of any applicant for
henefits or assistance under such program include the income or
assets described in section 204(b).

{2) NO EFFECT ON FEDERAL AUTHORITY TO DETERMINE
COMPLIANCE.— Nothing in this subsection shall be construed as prahibiting
the Federal Government from determining the eligibility, under this section

' For example, Catholic Charities utilize 225,000 volunteers and 47,000 paid staff to

serve over 11 million people. The Satvation Army has 1.3 million volunt:ers and only 43,000
paid staff, a ratio of 30 to 1.
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or section 204, of any individual for benefits under a public assistance
program (as defined in subsection {f)(3)) or for government benefits (as
defined in subsection (f}(4)).

‘The committee report language accompanying this text stated simply: “[n]onprofit
charitable organizations are exempt from the requirements under this title.”

The conferees on the Immigration Bill dealt peripherally with the «harities verification
exemption, but did not reach consensus on any alternative language. Ultiinately, the entire title
dealing with immigrant benefits was dropped from the Immigration Bill. Because of the
importance and strong bipartisan support for the charities exemption, this provision was
reinserted dunng negotiations with the Administration. Unfortunately, these negotiations were
rushed and confused. As Senator Grassley described it, “the administraticn made the mistake of
demanding the provision be changed in the last-minute negotiations last veek on title V. ., . 1
might say at this point that my staff got a call about 1:30 Saturday morning to discuss some
changes in this language. That is not a very good way to write a piece of .egislation.” {Cong.
Rec. S.11851. Sept. 30, 1996.)

Apparently, as a result of the negotiations, section (2) (the section retaining Federal
authority to establish alternate verification systems) was deleted. In its place, the phrase *“subject
to subsection (a)” was inserted. It is possible, therefore, that the negotiatcrs intended to achieve
the same result as the language that was dropped, but to do so with a shor:er, more pithy phrase
{(“subject 1o subsection (a)™).

It is unfortunate that the more pithy phrase creates ambiguity. The agency charged with
implementation of the statute, however, must read the provision in a manier that best achieves
the intent of its sponsors. As Senator Kennedy noted, his interpretation o the final text was that:
“[i]t allows nonprofit organizations, such as Catholic Charities, church so:ial service programs,
or community-based organizations to continue to assist cemmunities with Government funds,
without having to check the citizenship and green cards of everyone who walks in their doors.”
{Cong. Rec. S5.11864, Sept. 30, 1996.)

Ultimately. a legislative amendment might be desirable to remove the ambiguity in the
text of the provision. Until that lime, however, the Attorney General should interpret the
provision in a manner that best comports with Congress’ intent and the language of the
provision. The third interpretation we propose best meets this standard.

IV.  Definition of “Nonprofit Charitable Organizations”

An additional point in need of clarification is the definition of “nonprofit charitable
organizations.” As passed, there is no definition for this term in either the Welfare Act or the
Immigration Act, Onc option for defining this term is the definition in §501(c)(3) of the Internal
Revenue Code, which includes the following groups:
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Corporations, and any community chest, fund, or foundation, org:nized and
operated exclusively for religious, charitable, scientific, testing for public sufety, literary, or
educational purposes, or ta foster national or international amateur sports competition (but
only if no part of its activities involve the provision of athletic facilities or equipment), or for
the prevention of cruelty to children or animals, no part of the net carning: of which inures
to the benefit of any private shareholder or individual, no substantial part »f the activities of
which is carrying on propaganda, or otherwise attempting, to influence legislation, (except as
otherwise provided in subsection (h)), and which does not participate in, or intervene in
(including the publishing or distributing of statcments), any political campuign on behalf of
(or in opposition to) any candidate for public office.

The tax code definition is useful, because it provides uniformity, precedential value and
verifiability. The alrcady cxtensive reliance upon the tax code definition in other contexts creates
a uniform understanding of the characteristics of a charitable organization. It also provides a
simple and clear standard that has been refincd by precedential case law. Finally, since
§501(c)(3) organizations are required to register with the Internal Revenu«: Service. verifying
their status as nonprofit charitable organizations is simply a matter of consulting the IRS.

V. Conclusion

By amending §432 of the Welfare Act, Congress demonstrated its commitment to exempt
nonprofit chantable organizations from the immigration verification requirements. When
promulgating regulations, the Attorney General should clarify that Congress has exempted
charitable organizations from the verification requirements. The Attorney General, by following
this course, would not restrain the federal government from establishing alternative verification
procedures outside the context of charities when appropriate.

If the Attorney General chooses not to accept this interpretation, but instead construes the
statute as providing the Attorney General discretion to exclude charities from verification
requirements when drafting its regulations under subsection (a) (Interpretetion Two), we urge the
Attorney (Feneral to exercise her discretion to provide an exemption for charities from the
verification requirements. This interpretation, at a minimum, would recognize Congress’
significant concern with volunteers being forced to perform Icngthy and complex verification
procedures, as well as Congress’ attempt to recognize the short-term naturc of the type of
benefits charities provide.
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