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Counsel - Box 038 - Folder 001

Welfare Reform — WSW



Date: February 10, 1997

To: Elena Kagan
Wendy White
Randy Moss’

From: Diana Fortuna

Subject: Fax Transmittal

This is background material for our meeting this Wednesday at 3:00.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

FEB 3 097
MEMORANDUM TO KEN APFEL
THROUGH: Barry White L‘—ﬂ"« &ﬁw—
Keith Fontenot /cf‘
FROM: Stacy Dean W
RE: Use of Food Stamp Coupons for State Funded Programs

Issue: Washington State has requested to be allowed to issue Food Stamps to legal immigrants,
at State expense, after the Food Stamp benefit ban goes into effect this year. The State has
agreed to pay any additional costs for printing, issuing, storing and redeeming the State coupons,
in addition to paying for the face value of the coupons. Washington uses coupons and not
electronic benefit transfer (EBT) to provide benefits. They would prefer to issue Food Stamps
rather than a State food coupon because it would be administratively easier for the State, Food
Stamps are an understood currency widely accepted by retailers and banking institutions and
Food Stamps are more fraud resistant than a new State issued coupon would be. Maryland has

" recently requested to be allowed to provide its legal immigrants with benefits at State expense as

well. (Washington and Maryland could only provide this benefit to immigrants currently in the
country since the welfare law prohibits States from providing means tested benefits to new '
entrants.) Legal immigrants will loose their food stamp eligibility during the period of April 1 to
August 22, 1997. -

What Has Happened to Date?: USDA initially denied the State’s request on November 21, 1996
on the grounds that it violated the Food Stamp Act. On December 6, 1996 the State and
advocates asked USDA to reconsider its position. In mid-December, USDA apprised OMB of
the Washington request and asked for policy input on whether the State’s request should be
granted. USDA told the outgoing Governor’s office on January 9, 1997 that the Department

~ could not give the State a final decision on the request at that time. Washington’s new Governor
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Stamp Act(FSA) does not explicitly permit a State to issue benefits to ineligible househo
;its own expense, i.e. there is no State supplementation or food stamp conu-ac__tﬂgptéogl%q} [

is reported to have mentioned a need to help this population in his inaugural address, although it
is not clear if the standing request from the former Governor still applies to the new Governor.

Is It Legal?: While we have not consulted with OMB General Counsel, our view is_gheltktlgyet_Fgod ‘
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Act. Section 7(a) of the Act states, “Coupons...shall be issued only to households which have™ "' "
been duly certified as eligible to participate in the food stamp program.” In fact, benéﬁjfé’_igs:ﬁed' ;

to ineligible households are considered to be issued in error and States are held ﬁnaﬁéiili‘ffiablé

for such erroneous issuance.
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While the FSA does not provide explicit authority for an optional State funded food stamp
benefit, some have argued that the Act does provide the Secretary with certain authorities which
could be interpreted as sufficient to grant Washington’s proposal. Under Section 15, which
governs retailer violations and enforcement, the Secretary is granted authority to “the issuance
...of coupons to such person or persons, and at such times and in such manner, as the Secretary
deems necessary or appropriate to protect the interests of the United States...” This authority is
intended to provide the Food Stamp Program with the ability to provide coupons to law
enforcement ofﬁc1als for use durmg thelr undercover mvestnganons _&Qd)_g_pr_e_c_lgd_es_thg

pmgs_blg___ajm,;gh_nm_p_e_r_m_e Please nd attached a copy of USDA’s and theCenter on

Budget and Policy Priorities position papers on this issue.

The mechanism by which the State would repay the Federal government has not been clearly
identified yet. However there are several options available, particularly if the State does not have
to repay the Food Stamp appropriation and instead repays the Treasury. Also, other Departments
have authorities to receive payments from States or individuals under a general “Gifts and
Bequests” authority. USDA may have to search further on this question.

Issues to Consider --

Welfare Reform: The Administration strenuously opposed eliminating food stamps as well as
other benefits for legal immigrants during the welfare reform debates. While the Administration
is not proposing a permanent fix to the food stamp benefit ban for legal immigrants, the President
has expressed deep concern with the alien provisions of the Welfare Reform bill. The
Administration has already taken steps to delay the implementation of the ban by allowing some
States to opt to defer removing legal immigrants from the program for several months.

Providing States with another tool to quickly implement a State program for legal immigrants
would further support the President’s commitment to “soften the blow” of the impact of the food
stamp ban on this group. States, advocacy groups and retail trade associations are likely to
support approval of the Washington request.

Reaction from the Hill: With the exception of Senator Helms, the food stamp cuts to legal
immigrants were generally not endorsed by either the House or Senate Agriculture authorizing
committees. However, there were many members of Congress outside the Committees who
might consider approval of the Washington proposal as a purposeful attempt to undermine the
welfare reform bill. In addition, it is not clear how the Agriculture Appropriators would react. If
USDA is unable to.find statutory authority which permits the State to repay the Food Stamp
appropriatigngthigiproposal could be perceived as the Administration spending FY97 funds on
“ineligiblethguseholdsffunderiwhat some would consider a specious argument.

Nipurposes the aven: .
On the other hand;: it is possible to consider approval of Washington’s request as USDA
providing a;service to the State. Without EBT, Washington is unable to easily provide a food
only benefit to legal immigrants. Food Stamps has a certain “brand name value” which the State
is requesting to purchase. Because a food stamp coupons are the vehicle by which the State
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transfers its State benefit, the Food Stamp Program is not necessarily compromised.

State Supplementation: Aside from their uneasiness about the explicit legal authority for this
proposal, USDA appears to be concerned about the precedent the Washington proposal sets for
Food Stamp State supplementation. The Washington case is a simple one because the State is
offering to provide benefits to an indigent category of people banned from receiving Food
Stamps. The Administration opposed this ban and presumably would support a State’s effort to
pay benefits to this group. However, if the Washington State request is granted the question
arises as to whether it sets a precedent only for immigrants or for any situation where a State
chooses to provide benefits to ineligible households or more benefits to eligible households? For
instance, what if a State chose to provide a voucher to a TANF family that had reached the time
limit by supplementing food stamps. USDA might be more uncomfortable approving this type
of proposal. A positive decision on Washington does not have to set a precedent for State
supplementation and could be thought of simply in terms of USDA contracting a service to the
State. ‘

Department policy officials have not yet resolved their thinking about state supplementation in
the food stamp program. The subject raises many issues about the adequacy of the federal
benefit and whether residents in one State require more food than in another. If the
Administration approves the Washington request, it should consider the request in a broader
context and decide whether it will only approve State requests to provide benefits to immigrants
and ineligible 18-50's or whether it would consider broader proposals to supplement the food
stamp benefit.

Parallel System or Not: We assume that Washington State will provide benefits to all legal
immigrants according to the same eligibility standards provided for under the Food Stamp Act.
But it is possible that the State would establish different eligibility standards and different terms
and conditions for the coupons. It is not clear what type of implementing legislation the State
would need under its own laws and if that legislation would require the State coupon to follow all
the rules prescribed in the FSA as prohibiting the use of benefits for anything other than food, i.e.
alcohol or tobacco. This issue could be resolved by USDA agreeing to the proposal as long as
State implementing legislation requires any State funded benefit to follow the FSA.

Food Stamp Integrity: USDA has raised concemns that their ability to monitor and enforce retailer
integrity if there were a commingling for Federal and State coupons. In an effort to avoid a
sanction a store under investigation might be able to effectively argue that State coupons, not
Federal, were trafficked. Effectively, USDA is not sure whether the limitations on the usage of
food stamps would apply if the State rather than the Federal government funded the benefit.
Again, this issue could be té’ééfi@é With State or Federal legislative language. Washington could
be required to provide nStfﬁ%ﬁfbﬁfj‘g"ﬁﬁ"aﬁiﬁ%ﬁ%‘éd retailers in the State and neighboring areas
that for retailer and redemption purposes there are no differences between State funded and
Federal coupons. Also, the Administration may want to consider a budget amendment to the
food stamps appropriation’s language if it approves Washington’s request asserting the FSA
requirements for all coupons,



Size of the Proposal: A preliminary estimate from USDA indicates that Washington issues
approximately $15 million in Food Stamps annually to about 13,500 households with non-
citizens. Given that the Food Stamp appropriation will have a $3 billion unobligated expiring
balance at the end of FY97, there are sufficient funds to provide Washington with the additional
benefits. Maryland's proposal would cost approximately $10 million annually. However, if the
proposal were approved and no authority can be found to repay the Food Stamp appropriation,
the Administration might want to consider FY98 Food Stamp appropriation’s language allowing
a direct repayment.

Precedent for other States: USDA plans on denying Maryland’s request because Maryland has a
Statewide EBT system in place. Therefore, Maryland can easily (although not without some
costs) establish a separate food-only EBT account for legal immigrants. Essentially, the “brand
name” value of the federal food stamp coupon is unnecessary. Maryland can acquire all of the
protections it needs via EBT. Retailers and recipients will be unaware of any difference between
benefits. We concur with USDA'’s distinction between EBT and coupon States. EBT States
have the flexibility to provide a food-only benefit to immigrants or any other population with no
involvement from USDA. This will become more of an issue as States begin to elect food-only
vouchers for TANF families who have reached the time limit. Also, if the Administration elects
to provide the service to Washington but not Maryland, it further supports the argument that
Washington is contracting a service which it cannot provide on its own.

Recommendation:

Unless they are otherwise directed by a White House or OMB policy official, USDA’s position is
to deny Washington and Maryland’s requests: Although he is expected to do so, our -
understanding is that the new Governor of Washington has not vet contacted USDA to formally
renew the State’s request. Therefore the Administration may have some more time to consider
this matter. However, Maryland’s request is still pending with USDA. We recommend denying
Maryland’s request on the basis that it is an EBT State and can issue a food only benefit on its

own without using the Food Stamp appropriation.

You have expressed a strong interest in further pursuing the State’s request. We recommend that
you meet with USDA policy officials in order to review the policy implications of approving the
request. We believe it is critical that the Department be directed to further research its statute in
order to establish whether the State could directly reimburse the Food Stamp Program. If not,
Treasury will need to be contacted in order to make certain whether or not they could accept the
State’s payment. In addition, if a decision is made to approve Washington’s proposal, we
recommend that legislation be sent to Congress to ensure that all Food Stamp benefits, whether
State or Federally funded, are a secure instrumehi't8 B %ised for food only. This leglslatlon
could also allow States to reimburse the Food Stamp Procgram directly.

T n!n! Ly
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USE OF FOOD STAMP COUPONS FOR o = 2
- STATE FUNDED PROGRAMS . s

ISSUE: The Washington State Agency requested to be allowed to purchase food W
coupons from FCS for use in operating a State-funded program for qualified aliens . ..’ Sl
made ineligible by the food stamp welfare reform provisions. The State has agreed to =+ 5 = r402
pay any additional costs for printing, issuing, storing and redeeming the State coupons, .- .
in addition to paying for the face value of the coupons. FCS denied the State’s request .’ ' :
on November 21, 1996, on the grounds that it violates section 7(a) of the Food Stamp™ - "q:;ﬁ*.i‘
Act. That Section states that the coupons shall be issued only to households which have - . . g
been duly certified as eligible to participate in the Food Stamp Program. In addition,

appropriations law prohibits cash receipts from being deposited in the appropriations

account; rather, the payments from the State would have to be deposited in the general

Treasury account. Thus, when the State coupons are redeemed, draw downs would be

made from the food stamp rcdemption account, but the appropriations account could not

be credited with the State’s payment to offset the expenditure.

On December 6, 1996, the State requested FCS to reconsider its position.

Furthermore, Bob Greenstein has intervened on the State’s behalf. He refers us to Sec.
15(a) of the Act which gives the Secretary authority to issue coupons to anyone if the
Secretary deems it hecessary or appropriate to protect the interests of the United States.
OGC advises us that this argument, while not persuasive, is plausible.

FACTORS FOR CONSIDERATION:

- Political ~The President has expressed concern with the alien provision of Welfare
Reform. Providing the States with a tool to quickly implement a State program for
legal immigrants would align with the President's commitment to “soften the blow” of
the impact of welfare reform on this group. Advocacy groups and the retail trade
associations would. also support this action. Also, food stamp coupons are an already
established secure non-cash instrument which can only be used to purchase food. The
outgoing Governor is anxious to present this opinion to the legislature before his
successor takes office. His successor, a more moderate Democrat, is expected to
: support a similar proposal, but to limit it to a smatler group of immigrants.
ived by the ‘ v
s ' Washington's approval could be controversial in that it is likely to be perceived by-the ;. -
public and members of Congress as undermining the intent of the legislationby
continuing a program abolished by law.
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Legal - There are various legal issues relative to the fiscal accounting process involved in selling < i3#%E %
the coupons to States. We looked into the possibility of a reimbursable agressment with the State,
but OGC has advised that the Economy Act applies to Federal agencies only. Also, the Lo
Intergovernmental Cooperation Act allows technical assistance to States, but would not cover e
sclling coupons tot States. e o By

Administrative - There would be an 1mpact on retailer compliance issues due to the commmglmg i .,’4-'-

of Federal and State coupons. A store’s Food Stamp Program redemption history would be - DR 3}’}?

comprised which would have an impact on our store monitoring system. In addition, in the casc -
of high redeemers, a store could effectively argue we could not prove whether it was Statc or
Federal coupons being trafficked and thus possibly avoid a Federal sanction. OIG has also -
expressed concerns about the impact.

We have surveyed the regions and, except for Maryland which wants to use the EBT system for
such a program (issues involved in using a State’s LBT system are different), no other State has
yet expressed on interest similar to Washington's. Washington and other States have other
options available to them, including development of State-specific voucher systems or cash
payments.
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THE LEGALITY OF WASHINGTON STATE'S PROPOSAL
TO PURCHASE FOOD STAMPS FOR LEGAL IMMIGRANTS

Washington State has requested USDA's approval for an arrangement by which
it would purchase food stamps from USDA and issue them to legal immigrants who
are being made insligible for federally-funded food stamps under the new welfare law.,
The State would reimburse USDA for the additional costs of printing, distributing, and
redeeming the food stamp coupons used in this project. USDA has expressed several
legal concerns about this proposal and may have policy issues as well. Whatever policy
determination is made, howeves, it appears that USDA does have the legal authority to
enter into the arrangement that Washington State pruposes.

Section 7(a). USDA's letter rejecting Washington State’s proposal identified one
fegal basis for its derision: section 7(a) of the Food Stamp Act. Section 7(a) provides that
food stamp “[cloupons ... shall be issued only to households which have been duly cer-
tified as eligible tu participate in the food stamp program.” USDA interpreted this to
prohibit issuance of food stamps to households ineligible for food stamps, such as the
legal immigrants Washington State wishes to assist.

Although this is a plausible interpretation of the statute, another interpretation
would be that section 7{a) applies only to the operation of the food stamp program, not
to separate arrangements such as the one Washington is proposing. Under this view,
Washington’s program would be analogized to the emergency food stamps issued
under scetion 5¢h) of the 'ood Stamp Aci, flie cumnmodity program for Indian Reserva-
tions authorized under section 4(b), and the nutrition assistance programs for Puerto
Rico and American Samoa, none of which operate consistently with section 7(a).

- Infact, however, it probably does not matter which reading of section 7(a) one
adopts. This is because even If section 7(a) would otherwise bar Washington’s pro-
posal, it can be overridden under section 15(a) of the Food Stamp Act. Section 15(a)
provides, in pertinent part, that “[n]otwithstanding any other provision of this Act, the
Secretary may provide for the issuance . . . of coupons to such persun ur persons, and at
such times and in such manner, as the Secretary deems necessary or appropriate to pro-

_tect the interests of the United States or to ensure enforcement of the provisions of this
Act or the regulations issued pursuant to this Act.” Therefore, the Secretary could
authorize Washington’s proposal if he determines that it is “in the interests of the
United States.”

Lol . ? I . . | ‘ | ::Egl_“:‘;_'},t’%'

Ihe! 5%% %ﬁmﬁa‘ﬁfgﬁ nd thaf t Washington’s proposal serves the United . . .p.gfitisd
States interestsan any.of gg\{gq » esyects: RSN 175 R
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° + FirsBetliePresident has repeatedly and vehemently insisted that the new o

welfare law cuts both food stamps and aid to poor legal immigrants much
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too deeply. Washington’s proposal, by providing food stamps to those
immigrants, responds to the interests the President has identified. This is
not inconsistent wilh Congress’s enactment of restrictions on inunigrants’
eligibility for food stamps in section 402(a) of the new welfare law. That
section, part of a budget reconciliation act, sought to save money for the
federal government. Nothing Washington has proposcd would erode any
of those savings. During its consideration of the immigration law, Con-

. gress weighed but ultimately rejected a proposal that would have pro-

hibited ineligible legal immigrants from being the representative payee
for benefits provided to citizens and eligible immigrants: Congress was -
not adverse to legal immigrants handling food stamps; it simply did not
wish to pay for them in most cases.

Also, section 412(a) of the new welfare law provides that “a State is
authorized to determine the eligibility for any State public benefits of an
alien who Is a qualified alien . . ..* Approving Washington’s proposal
therefore furthers the congressionally recognized interest of allowing
states to determine the needs of legal immigrants within their borders.!

Moreover, if Washington is denied use of federal food stamp coupons but
continues to wish to provide food assistance to these immigrants, it will
be forced to establish its own system for printing, issuing and redeeming
scrip. It is highly unlikely that Washington will be able to design a sys-
tem as efficient, and as counterfeit-resistant, as the federal fuod stamp
coupon systemn. Itisin the interests of the United States to prevent the
crime that could result from Washington having to implement an inferior
scrip system. Indeed, counterfeiting and trafficking gangs that get their
start abusing the system that Washington sets up could sharpen their
skills and move un to threaten the integrity of the federal tood stamp
system. Inaddition, experience has shown that people who abuse the
food stamp system often are involved with illegal drugs. If Washington is
forced to establish a scrip system that proves vulnerable to abuse, the
likely result will be to benefit persons engaged in federal drug crimes.

- Finally, it is in the interests of the United States to establish a mechanism

by which the state fully reimburses the federal government for coupons it
issues to legal immigrants rendered ineligible under section 402(a) of the

“EAT L L BEL e

! Section 411(d) of the welfare Ia‘w&eﬁiﬁé‘%ﬁm&pﬁss atfifmatve legislation prier to serving undocu-
mented immigrants with sﬂtﬁhﬁ&dﬂmﬁ:ﬁﬁﬁmtﬁé@m nfsection 411(d), however, were Ineligible
- for food stamps under section6{f)7ofthe:Fe Fodd:Stim 160§ befbre the new welfare law passed. Itap-
pears that Washington is only interested in-serving E‘lose
under section 402(a) of the new welfare law. Section 411 therefore apparently is not implicated.

immigrants newly disqualified from food stamps

?
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new welfare law. Tfbenefits were issued to these houscholds without this
arrangement, USDA’s routine mechanism for seeking to recover the costs
would be the quality control (QC) system. QC penalties, however, take
years to collect and, unless the state already has an error rate twice the
national average, provide the federal government with less than one dol-
lar for every dollar of food stampe issued to an ineligible household.
Although USDA could ask the Attorney General to sue a state to compel
its cumpliance — or could even eject the state from the food stamp pro-
gram — USDA has never attempted either of these approaches in the
history of the program. Even if USDA sought dollar-for-dollar reim-
bursement from a state by alleging fraud or ineffective and inefficient
state administration of the program, the necessary litigation could be far
more costly than negotiating the amicable arrangement proposed here.

Section 15(a)’s authorization for coupons to be issued to serve the “interests of .
the United States” is separate from its authority to use them to enforce the Act and
regulations; the “interests” involved need not be related to preserving the food stamp
program'’s integrity. Indeed, this would not be the first time section 15(a) has been
invoked to serve interests of the United States that go beyond the food stamp program.
Although section 15(a) is often used to make food stamps available for “sting” invest-
galions, it often has been used in cases where the primary crimes under investigation
did not involve food stamps but drugs, explosives, or firearms. By affering to purchase
contraband with food stamps, federal and state investigators gain credibility with
criminal organizations that may not otherwise be involved with fuod stamps.

‘This application of section 15(a) would not open the door to arbitrary nullifica-
tion of provisions of the Act that prove distasteful to the Secretary. Section 15(s) affects
only issuance and redemption activities, and this interpretation of it would not purport
to allow the Secretary to spend federal funds for purposes not approved in appropri-
ations acts. The entire cost of Washington’s project will be born by Washington. It is
difficult to imagine an important congressional policy that an Administration could
circumvent solely by changing issuance and redemption practices in a way that expends
no federal funds. If, of course, Congress becomes dissatisfied with the degree of author-
ity It has delegated through section 15(a), it could amend the Food Stamp Act or enact
an appropriations rider to limit the types of interests the Secretary may consider. -

Transfers of Federal Funds. Altlwugh section 7(a) was the only legal concern
identified in USDA's letter to Washington, the Department also may be concerned
about the mechanism by which Washington's reimbursement would be provided.

Food stamp redemptions by law are paid from e Tbod: stamp account;-unless other-

. wise provided by law, funds received bylthifféﬁkfaiﬂﬁbv’emmm go infothe General
Fund. Therefure, even if Washington was' fulljrejm! g'the federal’§oVernment for
the cost of its program, the food stamp account ccui be“dramed of funds not authar-

2
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stat. bursements for administrative time spent certifying 1
t- funded food assistance benefits. Both of these calculations should be ::%.v?? asy Ru(ﬂ) Sy
‘- USDA already cstimatcs the costs of operating the coupon system for p

" establishing into cost neutrality standards for states’ electronic benefit

(W1 g o . e s L e B NJ. 240 rFogdroor

ized by Congress, with Washington's checks being deposited in the General Fund.
Although the amounts Washington is contemplating — perhaps $20 million a year —
are tiny compared with thc size of the food stamp program, theoretically if these
amounts are expended from the food stamp account, insufficient hunds could remain to
pay federally-authorized food stamp benefits, requiring across-the-board reductions
under section 18(b).

Fortunately, several mechanisins exist for ensuring that the food stamp account
is held harmless. First, instead of writing a check to the federal government for the cost
of the food stamps it uses, Washington could simply agree to have USDA reduce the re-
imhursements it otherwise would receive for its costs of administering the federal food
stamp program. This method couid account for any likely cost of the proposed pro-
gram: in fiscal year 1994, for example, Washington received $34 million in federal ad-
ministrative reimbursements for the food stamp program. Thus the food stamp ac-
count would be making higher expenditures for coupon redemptions originating in
Washington State (and for printing and distributing coupons to Washingtun) but ity ex-
penditures for administrative reimbursements to that state would be lower by the same
amount.

Alternatively, Washington’'s agreement to reimburse the federal government for

‘the coupons it uses could be treated as a claim against the state. Section 13(a)(1) of the

Food Stamp Act grants the Secretary wide authority to assert, settle, adjust, and collect
claims against households, stores, and state agencies “including, but not limited to,
claims arising from fraudulent and nonfraudulent overissuances to recipients . . ..”
Claims collections are deposited into the food stamp account. A contract under which

. Washington agrees to reimburse the federal government for benefits issued through

this program would certainly give USDA the legal basis for asserting a claim against

the state, which the state could then pay through section 13(a)(1). Although the proce-

durcs scetions 13 and 14 establish for colleclions can be sumewhat time-consuming,

they were designed for contested claims. Washington could agree to make contem-

poraneous reimbursements, which USDA could accept pursuant to its authonty to
“settle and adjust any claim.”

Selling a Reunburaement Rate. Although USDA rejected Washington's pro-
posal in concept without seeking to negotiate about the specifics, it may be worth
addressing briefly some of the issues involved in establishing the financial relationship
between the State and USDA. Washington explicitly offcred to pay a rcasonable
amount to compensate for USDA’s additional costs of printing, tr and re-
deeming food stamp coupons. In addition, Washington could not seek USDA reim-
ineligible lmmngmm#&%@ ate- 2.

gt. the gex-*axu v
EbT) "

4



, +&7 A&’ J0 FY Y- wOTT 7T DSiOA
[~

-
At N
(A V. VN3

-

pOjkvEs -

[ R ) 1 e e |

systems. In addition, some states use the same eligibility workers to administer the
food stamp program and state general assistance programs; USDA already requires
states to employ accounting procedurcs to separate time spent on foud stamps from
that spent on other activities.

Since not all food stamps that are issued ever get redeemed, présumably some
modest credit should be applied to reflect non-redemption of the coupons Washington
is purchasing. Again, national data Is readily available to compute the rate of none
redemption.

Although Washington will be using a retailer network established, maintained
and policed with federal funds, this imposes no additional costs on the federal govern-
meni andd hence should not be considered in establishing Washington’s reimbursement
rate. Indeed, by preventing as severe a reduction in food stamp volume as might other-
wise take place at stores in areas with large numbers of immigrants, Washington's pro-
gram could conceivably encourage somc stores to stay in the food slamp program and -
hence remain available to recipients of federally-funded food stamps.

Some housceholds, containing both immigrants and citizens, may receive both
federally- and state-funded food stamps. Should these households later prove ineli-
gible for rcasons unrelated to their immigyant status (e.g., unreported income or mis-
valued resources), both the federal and state programs could have claims against the
household. The federal claim would be collected through established federal proce-
dures; the state would be left to its own devices to collect its claim. If the household
was eligible for some food stamps but fewer than it was issued, the federal program
again would need orly to concern itself with collecting back the difference between the
federally-funded food stamps the household received and the federally-funded food
stamps it was eligible to receive: Washington already would have reimbursed USDA
for any food stamps issued under its program, with thal relmbursement unaffected by
whether or not the household eventually turned out to be eligible for the full amount
under the state’s rules. Because both USDA and Washington would have an interest in
preventing trafficking in food stamps, it might well be in the state’s interest to enter
into a cooperative law enforcement agreement with federal agencies.

Section 17(b) Waiver Authority. Although it appears the regular provisions of
the Food Stamp Act provide ample authority for USDA to approve Washington's pro-
posal, this proposal also is approvable through a waiver under section 17(b) of the Foud
Stamp Act. Although section 17(b) contains a list of provisions that may not be waived,
section 7(a) does not appear on that list. (It is unclear whether USDA could waive the

- restrictions on legal immigrants in sections 402(a) and 403 of the welfare law: although . = -

.:-‘

‘section 17(b)(1)(A) only explicitly references waivers of the provisions of the Food '}_,' :

T e

"P: cou

Stamp Act, the 'general grant of authority for USDA to conducl deuwnstration projects’ = ;'w' i

could be construed to imply authority to disregard any contrary provision of law.)
5
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Similarly, USDA could waive the claims cnllection procedures of section 13 tothe ex
tent necessary to ensure that the funds received from Washington are properly de-
posited to make the food stamp accownt wiwle.

' USDA quite properly Is loath to use section 17(b) as license to disregard willy-
nilly any provisions of the Food Stamp Act that it or a state agency might deem unwise.

'On the other hand, if the waiver authority can never override rules that Congress has

established for the general operation of the food stamp program, it has no meaning at
all. Clearly the very same Congress that established the new restrictions on immigrants
also sought to expand greatly USDA’s authority to accommodate states’ requests to
deviate from generally applicable program rules. -

A waiver to permit Washington to implement its proposal would not open the
door to a dismantling of the food stamp program’s national standards through the
waiver process. Unless USDA intends to give no waivers at all, it presumably will
want to identify priorities among pussible waivers. The President’s oft-stated two
major concerns about the welfare bill have been the depth cf the cuts affecting legal
immigrants and the severity of the food stamp cuts. The waiver Washington is seeking
directly addresses both of those presidential priorities at no cost to the federal govern-
ment. Even congressional opponents of spending federal funds on legal immigrants
will be hard-pressed to find a basis for criticizing a waiver that assists these immigrants
without incurring any federal costs. Indeed, the reimbursement system Washington
has proposed constitutes one of the most reliable and timely cost-neutrality guarantees
USDA is ever likely to sce.

Although some states are likely to cite a waiver granted to Washington as a pre-
cedent for projects they would like ta propose, USDA can readily distinguish thc Wash-
ington project as responding to priorities recognized by both the state and the President.
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DRAFT

PRIVATIZATION OF THE FOOD STAMP PROGRAM

ISSUES REQUIRING DECISION

To what exient should the States be permitted 1o transfer centification responsnbxhnes
1o the private sector through competitively bid contracts and to what extent should the
Merit System of Personnel Administration provisions be waived to allow States to
enter into contract agreements?

BACKGROUND

There is increasing interest among the State welfare agencies in transferring the -
adminigtration of public assistance programs 1o the private sector tfu-ough '
competitively bid contracts. This interest stems, in pant from the efforts of the Federa
and State governments to test new methods to improve program services and 10 /
increase self-sufficiency among program recipicnts.

Contracting or privatizing certain functions of thc Food Stamp Program is not new.
Many States have contracts with privates agencies 1o provide Food Stamp
Employment and Training services and all States that have implemented an Electronic
Benefit Transfer (EBT) system have & contract agreement with a private entity

What is new is the possibility of contracting with private entities to petfonn furctions
that have historically been the responsibility of the public sector, such as conducting
the required food stamp interview and determining the food stamp eligibility and
benefit level. Such proposals would require a waiver of current statutory and
regulatory provisions related to the Merit System of Personne! Administration as
required under section 11(¢)(6) of the Food Stanp Act of 1977, as amended. '

CURRENT PROPOSALS REQUIRING DECISIONS ABOUT THE MERIT SYSf EM

‘OF PERSONNEL ADMINISTRATION

JTexas Integrated Enroliment Svstem (TIES)

T1ES is g privatization initiative of the Texas Health and Human Services Commission
(HMHSC) and the Texas Council an Competitive Government (CCG) in support of a
State law enacted in 1995, Under TIES, the certification and eligibility determinations
for most public assistance piugramns, including the Food Stamp, Special Supplementat
Nutrition Program for Women, Infants and Children (WIC), Ta.;\!_}‘_andMedacaxd.
programs, would be contracted ta the private and/or public sestors through
competitive bids. The TIES proposal would require & waiver of the merit system
provisions under the Food Stamp Act. The Federal agencies and the State of Texas
have been negotiating the conditions for releasing a Request for Offers (K¥Q) for -
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TIES since May, 1996. ‘With the exception of a final decision about the merit sysmm
provisions contained in the RFO, all other issues have been resolved. :

Texas is expecting lnsl approval of the RFO in January to be able to release the
RFO by the end of the month. Two consortia have been developed with the
intention of bidding on the RFO. One consortium is composed of the Texas
L otkforce Commission, International Business Machines Corporation and Lockheed
Martin Corporation. The other consortium consists of the Texas Department of
U—(y z Human Servicos, Electronic Data Systems Corpomuon and the Unisys Corporation.
(\7 7 Arthur Anderson has also indicated an interest in the proposal but has not aligned itself

CZ"\ V" with a State agency.

Wisconsin W -2

]
Under the W-2 proposal, the State would contract on a competitive basis with a -
Ws agency for certification actions such as geathering client eligibility

information, cGhducting eligibility interviews and dais input. The State, presuming
Departmental approval of its waiver request of the merit system requirements, released

ity Requost for Proposals (RET'). The State is s pending any further action vn (e uﬂ-&
RFP process until its receives Federal approval to waive the Food Stamp Ment ‘IW dl
System provisions. "“‘

""w \'3

PUBLIC RESPONSE

The Depariment has received numerous leners from employee unions about the TIES
proposal, including the American Federation of Labor and Congress of Industnal
Organizations (AFLCIO), the American Federatian of State, County, and Mmﬁcipa]
Employees (AFSCME) and the Service Employees International Union. The unions
assert that a waiver of the mwrit system would result in a decline of client seMccs
including access to program benefits and clieni confidentiality. The Department
recerved over [, UUUTEtiers from employees in Wisconsin objecting to the W-2 project.

WAIVER AUTHORITY 70 COND UCT DEMONSTRATION PROJECTS

The Food Stamp and Social Secunty Acts provide the Departments with the anthonty

to waive most statutory requirements to allow the States to conduct demonstration

projects, However, hecause autherity for the Merit System of Personnel Management

was transferred from the Departments to the Office of Personne] Management (OPM)

under the Lterguvernmental Personnel Act of 1970, the Departments would need to

obtain concurrence from OPM prior to approving any demonstration project that . }; ““(
wcﬂlgf\zgi\g the Ment System of Personnel Managemant.
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OPTIONS

Approve Walver of Merit System of Personnel Administration.: Approval of TIES
and the W-2 would require use of the Department’s demonstration guthority and the -
neoessary approval of the Merit System of Personne! Administration from OPM. The
Department’s waiver authority for demonstrations is intended to test innovations and is

not intended to approve Jong-term operational alternatives such as those proposed by

Texas 41id Wisconsin. Approval of the waiver may result in additional objections from

employees unions and advocacy groups but would be supported by States, the National
Governors Association and private corporations which have formed atliances with publxc

agencies $o respond to t,he REO. -

Deoy Waiver of Merit Systom of Pcrsonnel Administration. Decnidl of the TIES and
W.2 project would seriously disrupt the progress the Federal and State agencies have
made on the proposals ‘The Fecderal agencics would receive serious objections from the
State and private corporations. Also, & denial may be viewed as inconsistent with the
Adminjstration’s support for allowing the private sector to,be more involved in the
ndmmmruummu .
during the recent debate on welfare essional Conferees reinstaied
thc merit System provisions in the Food Stamp Act that a previous Senate bill had deleted.

Redeﬁne Certification. The Food Stamp Act requires certification to be completed by
merit system ecmployees. Certification is aot defined i either the Act or program
regulations. Current regulations provide that the required interview be conducted by merit
system employees. The Department prefers this interpretation (which is supported by the
[egislative history ta the Act) but States want to reinterpret the law 5o that compliance
could be achieved through the automated processing of data by computers which are
progranuned under Stale agency direction to make eligibility and benefit decisions. A
muiddle ground could preserve more merit system involvement in a complex eligibility |
determination process that requires judgment. FCS could require merit system review of
applications and interview results before benefits were determined (a process comparable
10 the SUpervisory reviews currently used by many State agencies). The Department :
believes it would Uy inprudent to eliminate the interview from merit employees ona .
statewide basis without further te )st_tgg e (o, - 2

Approve small-scale demaonstration projects. The Department supports privatization
initiatives that may result in improved services and/or administrative costs savings.
However, we have concems about statewide initiatives that have not been proven to be
effective any may seri rogram access {0 low-income households. For .
instence, TIES is a Statewide initrative in @ State that issues annually approximately 10
percent of food stamp benefits issued nationwide, A demonstration limited to a small
number of counties may be supportable by the advocacy groups. Private corporations
may object or lose Interest in smalf-scale demonstration projects. It is unclear how the
unions and other States would react to such a compromise. Cosf  JF/ nit /'/ /, oL
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Food Stamp, Medicaid, and Employment Service Privatization S 3'0 nAee C»

The applicable section of law goveming medicaid administraton (42 USC :
§1396a(a)(4)(A)) authorizes the Secretary to require "the establishment of personnel standards
on a merit basis...as are found by the Secretary to be necessary for the proper and efficient
operation of the plan...* This language connotes discrezion and may be the source of agency
claims that the merit system requirement is waivable. For example, the Secretary may find that
merit personnel standards are not necessary for "proper operation.” On the other hand, the
Secretary cCleatly has the discretion to require merit standards. More importantly, the
Secretary’s authority under these sections was expressly mransferred to the Director of OPM in
1979. The IPA at 42 USC §4728 states that OPM has “all functions, powers, and duties®
conferred oa the Secretary in the above referenced section of law. Therefore, the Secretary of
HHS does not have authority 10 wajve merit standards; that anthority resides with OPM.

OPM’s [PA implementing regulations (5 CFR Part 300, Subpart F) “apply to those State v

and local governments thet are required to operate merit personnel systems as a condition of
eligibility for Federal assistance or participation in ap intergovernmental program.* (§900.602)
Although the regulations do not expressly state that private sector orgznizations cannot be
considered to have merit based personnel systems, there is a very strong implication to that
eifect. Appendix A to Subpart F of the OPM regulation lists the programs that “have 2 statutory
requirement for the establishment and maintenance of personnel standards on a merit basis.”
Food Stamps, medicaid and Emplovment Security (Unemployment Insurance and Employment
Services) are expressly listed as programs subject to a requirement for a mexit system.

The language in the Food Stamp Act is stronger than the medicaid law regarding the
requirement for merit personnel standards (7 USC §2020 (e)(6)(b)). The Food Stamps Act law
states that "the State agency personnel utilized in undertaking such [Food Stamp eligibility]
certification shall be employed in accordance with the curreat standards for a Merit System of
Personnel Administration or 2ny smndards later prescribed by the Director of the Office of
Personnel Management pursuant o section 4728 of Title 42...° The IPA also transferred
TISDA's authority regarding merit parsonnel systems 1o OPM. ‘

For the above reasons, merit based standards are a non-waivable bar to privatization.
Although the HHS Secretary may have had anthority to waive the standards prior to the revision
of the IPA in 1979, she does not have such authority now. Only OPM can change its own
regulations and they must go through a notice and comment period in accordance with the
Administrative Procedures Act (APA) prior to doing s0. The APA requires that agency
regulations not be changed arbitrarily.
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OPM’s AUTBORITY UNDER THE INTER-GOVERNMENTAL PERSONNEL ACT

42 USC §4728 delegates the power of the Secretaries of Labor, Agriculture, and HHS
10 require the establishment of personnel standards on a merit basls to the U. S. Office of
Personned Management.

The statutory references §4728(a) that are relevant to our discussion are 10 the
- following:

o 4728(a)(1): "2019(c)(2) of Title 7" is a referesice to the Food Stamp Law prior
to 1977 amendments. The provisions formerly contained in 2019(e)(2) are now
covered by § 2020(e)(6) of Title 7.

° 4728(@)(2)(A): "the Act of June 6, 1933, as amended (29 USC 49)" is the
Wagner-Peyser Act goycming employment services; and

* 4AT28(=)(3)(D): "1396a(a)(4)(A) of this dtle” is the federal statute authorizing
Medicaid

Appendix A to the implementing OPM regulations expressly state that the Food Stamp,
Empioyment Service, and Medicaid Programs “have a swfutory requirement for the
establishment and maintenance of personne! standards on a merit basis.*
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ch 62 PERSONNEL ADMINISTRATION

§ 4727.

The consent of the Congress is hereby given to any two or more
States 10 enter inlo compacts or other agreements. not in conflict
with anv law of the United Startes, for cooperative efforts and murual
assistance (including the establishment of appropriate agencies) in
dopnection with the development and adminismration of personnel
and training programs for explovees and officials of State and local

governments.
“(PubL. 91648, Tidlé II. § 207,

o HISTORICAL AND STATUTORY NOTES

Notes and Legiilative Reports
‘#11 Aczs, House Report No. §1-1732.
1

42 §4728

Interstate commpacts

Jan. 5, 1971, 64 S:av 1915.)

1970 U.S. Code Cong. and Adm.
Es P. 5879.

> Digest System
.p Ccznpacr.s and zgreements berween states in genenal, see Stztes &6,

LIBRARY REFERENCES

- vm -

mpa.cw and agreements beTween states in generai.
. 143,

see C.J.S. Stazes 8§ 31, 32,

WESTLAW ELECTRONIC RESEARCH

s cases: 360k{add key aumber].

. also, WESTLAW guide following the Expiznation pages of this volume.
-t . g};

3 ¥

L 28 Travpsier of fimerions -

‘3 Prumption of personnel standards on a rnerit basis

"“7'*- ere are hereby wansferred to the Office all functons. powers,
- 4 “P \

g L mes of—

7 %1) the Secretary of Agriculnure under section 2019(e)(2) of
) 7;

) "(2) the Secretary of Labor under—

% (A) the Act of June 6. 1933, as amended (29 U.S.C. 49 et
seq) and

R “{B) secdon SOS(a)(I of this title;

§ ) the Secretary of Health and Human Services under—
: -" I‘(Ii.) sections 2674{a)(6) and 2684(a)(6) of this tite;

81 .(B) section 3023(a)(6) of this Htle;

bt t"((:) sections 246(a)(2X¥F) and (A)Y2)F) and 291d(a)(8) of
'_ ﬁlis title; and

-y a e =

133
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42 § 4728 INTERGOVERNMENTAL PERSONNEL Chb. |

(D) sections 302(2)(3XA), 602(a)(5)(A). 705(a)(3)(4
1202(a)(3)(A), 1352(a)(3)(A), 1382(a)(5)(A), and 1396a(a)(f
(A) of this dtle; and

(4) any other department, agency, office, or officer (other thy
the President) under any other provision of law or regulati
applicable to a program of grant-in-aid that specifically requirg
the establishment and maintenance of personnel standards oﬁ
merit basjs with respect to the program;

insofar as the functions, powers, and duties relate to the prescnp iy
of personnel standards on a mierit basis.

1 ¥

(b) Standards for systems of personnel admmi.su-anon N

In accordance with regulations of the Office of Personnel Manags
ment, Federal agencies may require as a condidon of participation i
assistance programs, systems of personnel administration consisteff
with personnel standards prescribed by the Office for positio
engaged in carrying out such programs. The standards shall’

(1) include the merit principles in section 4701 of this tithd
(2) be prescribed in such a manner as to minimize Feder
intervention in Stare and local personnel administratdon.

A g AT A NI s A -4 JAA aR D TN, A

(c) Powers and duties of Office =
The Office shall— -

(1) provide consultatien anz tachnical advice and assistanchi
to State and local governments to aid them in complying wille
standards prescribed by the Orfice under subsection (a) of tHE]
section; and : T

(2) advise Federal agencies administering programs of gran
or financial assistance as to the application of required person
administration stapdards, and recommend and coordinate thée
taking of such actions by the Federal agencies as the Officgy
considers will most effectivelv carry out the purpose of thig
subchapter. -

(d) Transfer of personnel, property, records, and funds; rime -l
transfer

So much of the personnel, property, records, and unexpended}.
balances of appropriations, allocatons, and other funds of any Feder
al agency employed, used, held, available, or to be made available io¥®
connection with the functions, powers, and duties vested in the Offi
by this section as the Director of the Management and Budget s
determine shall be transferred to the Office ar such time or times &
the Director shall direct.

134
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P1. $00, Subpt. D, App. C

s{stanct under a program for failure o
comply with the requirements. are Bu-
perseded to the exven?t that discrimina-
tion is prohibited by this subpart. ex-
¢ept that nothing in tkis sudpart re-
lieves a person of an obligation &a-
sumed or imposed under a superseded
regulation, order, instruction. or lke
direction. before the effective date of
this sudpart. This sudpart does not su-
persede any of the followlng (including
future aznendments thereof): (1) Execu-
tive Order 11246 (3 CFR. 1965 Supp.) and
regulastions issued thereunder or (2)
any other orders. regulations, or in-
structions, insofar as these orders, reg-
wlations. or instructions prohidit dis-
crimination on the ground: of raoe,
color. or nationsal origin in a program
or situation to which this subpart is in-
applicable, or prohibit discrimination
on any other ground. -

(b) Forms and instructions. OPM shall
issue and promptly ruake available to
all interested persons forms and de-
tadled instructions and procedures for
effectuzting this subpart as applied to
programs to which this snbpart applies,
and for which {t is responsible.

(¢) Supervision and coordingtion. The
Director. Office of Personnel Manege-
ment may from time to time asaign to
officials of OPM. or to officials of other
departments or agencies of the Govern-
ment with the consent of the depart-
ments or agencies. responsibilities in
connection with the effectuation of the
purposes of title VI and this subpart
(other than responsibilities for final
decisicn as provided in §900.410), in-
cluding the achievement of effective
coordination and mavimurn uniformity
witin OPM and within the executive
branch in the spplication of title VI
and this subpart to similar programs
and in similar situations. An . action
taken. determination made, or require-
ment immposed by an official of another
department or agency acting pursuant
to ‘an assignment of responsibility
under this parsgraph shall have the
same effect as though the action hed
baon taken by OPM.

ID:202-395-1596
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APPENDIT A TO SUBPART D—ACTIVITIES
TO WHICE THIS SUBPART APPLIES

1. Personnel mobility assigaments of OPM -
sersoprel parsuant o title 5. U.S.C. chapter
R and § CFF. mast 334 (35 FR 6488).

[38 FR 17920, July 5. 1973. as samended at 48
FR 6311. Feb. 11, 1983]

APPENDIX B TO SURPART D—ACTIVITIES
TO WHICE TEIS SURPART APPLIES
WEEN A PRIMARY OBJECTIVE OF THE
FEDERAL ASSISTANCE IS TO Pao\rmx
EMPLOYTNENT

1. Noro &% this dime.

‘APPENDIZ C TO SUBPART D—APPLICA-
< TION 'OF SUBPART D. PART §00, To
PROGRAMS RECREIVING FEDERAL Fr-
NANCIAL ASSISTANCE OF THE OFFICE

OF PERSONNEL MANAGEMENT

Nondiscrimination i Federslly asaisted
programs o7 projeots:

Ezampies. Ths following sxamples withont
being exhaungrive {llustrats the application of
the sopdiscrimination previsions of the Clvil
Rights Act of 1964 of this pudpert in poo-
gramsy receiving flnanciz) agsistance nndar
Programs of she Office of Personnel Marmge-
mens.

(1) Racipients of IPA financie]l asgigtanos
for raining programs or fellowships may Dot
differentiate tgrween employvess who are ell-
gible for eining or fellowskips on the
ground of race. color, or natlarnal origin

(2) Recipiects of IPA financial mssistence
for tainizg Zrograms may pot provide facili-
ties for Tralning witt the purpoee or affect of
separuting emplo—=is on she ground of raoe,
color. or saticnal clipin

Subpart = —({Reserved)

Subpart F~Standatds for @ Merit
System of Personnel Adminis-
tration :

AUTHORITT: 42 V.8.C. 4728, 4762; E.O. 11589,
3 CFR part 557 (1971-1975 Compitation).

SOURCE: 48 FR 8210, Mar. 4.‘933 cnleass oth-
erwise noved.

§900.601 Pu.rpoae-

{(a) The purpose of these regulations
ie to implement provisions of title I of
the Intergovernrnegtal Personnel Act
of 1970, 2s amended relaticg to Feder-
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Afice of Porsonnei Management

11y required merit personnel gynctoms
12 State 2ad local agencies. in a moan-
er that recognizes fully the rights.
owers. apd responsibvilities of State
nd local govermments and encouvrages
anovation and allows for diversity
mong Stete and local governmeats in
he design. execution, and ansgement
{ their systems of personnel adminis-
ration. &8s provided by that Act.

“1b) Cer:ain Federel grant programs
equire. &5 a condition of eligibility,
hat State and local agencies that re-
:eive grants establish merit personnel
ystems for their personnel epgaged in
dministration of the grapt-aided pro-
am. Thess merit personnel systems
Je in some cases required by specific
‘ederal grant statutes and in other
;4888 are required by regulations of the
“ederal grantcr agencies. Title II of
e Act gives the U.S. Office of Persan-
1e]l Management attherity to prescride
itandaras for thess Pederally required
nerit personnel sysrems.

1900.602 Applicability.

(a) Sectione 9500.603-60¢ apply to those
3taze and locg] governments that are
sequired to oparate merit personnel
iystems a5 & condition of eligibility for
Federal assistance or participation in
an {ntergovernments] program. Merit
personnel systetns are required for
State and local parsonnel enguged in
the sdministration of assistance and
other ixtergovernmentzl programs, ir-
respeczive of the source of funds for
their salzries, where Federal lzws or
regulagions requise whe estadhlishment
ané mainterance of such ryptems. A
reasorsble npumber of positions. how-
ever, may be exemmpted from merit per-
soanel sysiem coverage.

(v) Section 900.605 applies to Federal
egencies that operaste Federal assgist-
ayce or intergovercmerntal programs.

$900.603 Standards for a merit gystam
of personnel administration

Tre quality of pudblic service can be
improved by the development of sys-
wms of personpel sdministration cop-
sistent with such merit principles as—

(a) Recruiting, selecting. angd advano-
Ing employess on the basgis of their rel-
ative ability. knowledge. and skills. in-
cluding open consideration of qualified
applicants for {nitial appointment.

ID:202-395-1596
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§900.604

{(b) Provicirg equitable and adeguzcte
compengatior.,

(c) Treining employees. ag needed, tu
axsnre high guality performsance.

(d) Retajni~g employees on the basals
of the adequacy of thelr performance.
correcting inadequate  performance,
and seprruting empiovees whose ipad-
equate perfo-mance Carnot be cor-
rectad.

(e) Assuring fair treatmment of appli-
cants and exployoss in all aspects of
parsonne! administration without re-
gurd to political affMigtion, raoe, color,
national origiz. sex, religions creed,
age or handicap and with propsr regard
for their privecy and constitutionsl
rights o8 c¢itizens. This ‘'‘fair trear-
ment' rinciple includes compliasce
with the Federal equal employment op-
pornnity and pondiscrimination laws.

(h Assurise that employees are pro-
tected against coercion for partisan po-
ltical purposes and are prohibited
from using their officia]l authority for
the purpose of interfering with or af-
fecting the result of ap electicn or &
nominatioca for office.

§900.604 Compliance. .

(&) Certificction by Chief Ezecutives, (1)
Certification of agreement by s chief
executive of 2 State or local jurisdic.
tion to mainisin & sywtera of personnel
sdministratior in conformance with
these Standards satirfies any appii---
ble Federal merit personnel! requ
ments of the Federal assistapce o
other programs to which persoane!
standards or a erit basgis gre applice-
ble.

(2) Chief erecutives will mairta‘n
these certificetions and mske them
aveilnhle to the Office of Personnel
Mansgement.

(3) In the shsence cof certification by
the chief executive. compliance with
the Standanrds may be certified by the
heads of those State and local agencies

that are reqzired to have merit pesson-

nsl systems as a condition of Pederai
assistance o other intergovernmental

Prograins.

() Resolution of Compliance Issues. (1)
Chief executives of Stale and local ju-
risdictions operating coversd programs
are respobsible {or supervising compli-
ance by pers¢znel systems in their ju-
risdictions with the B8tandards. They
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§900.605

shail resoive £l questions regarding
compliance by personnel systemas in
their jurisdictions with 1te Standards.
Findings and supporting IJocumenta-
tion witk regaxd 1o specific compliance
issues shail be majrtained by the chief
executive, or a personal designeec, and
snall be forwarded. on request, to the
Office of Personzel Mansgemepns,

(2) The raerit principles apply to £¥5-
tems of persopnel administration. The
Intergoverzmental Personnel Act does
not avtborize OPM t0 exercise any au-
thority, direction or control over the
selection. asgigrment. advaacemext,
retention. compensation. or other per-
sonne) action with réspectt to any indi-
vidus: Stare or local employee.

(3) if a2 chief executive is unable to re-
golve & compliance issye to Lthe satis-
faction ¢f the Office of Personne! Man-

agement. the Offfice will asaist the/

chief executive in resolving the issue.
The Office of Personnel Management!
as authorized by section 208 of thé
Intergovernmental Personuei Act, will

determmine whether personne] systems, oo feouoa 2. ¢z September 6. 185 42°0.5
are in complianecs witk the Stendards 5x3e)1) wng 2 U.S.C. 4

+¥9"wi=b Dependest Children. )

and will advise Federal agepcies re-
garding applicacion of the Standards
and recommend actions to carsy out
the purpose of the Act. Questiops re-
parding interprezation of the Stand-
ards will be referred to the Office of
Personnel Manasgemeart?.

43 FR S20C. Mex. 4, 1983: 48 FR 19801, Mar. 15,
1983]

§800.805 Establighing ¢ merit require-
ment.

Federnl agencies muy adopr regula-
tiops that require the establishment of
2 meril personzel system as e condi-
tion for recsiving Federml assistance or
otherwise marticipating in an intergov-
ernxantel] program only with the prior
appreval of the Office of Personuel
Managerment. All exigsting regulations
will be submitted to the Office of Per-
sonnel Maragement for review.

§ 500.8608 Pnb!ie:';tion of procedures to
implement merit requz'.ementL

Procedtres to itpplement these merit
requiremsnte will be specified in the
Federal Personnel Manua! System and
otkher rejsvant publications of the Of-
Sece of Personnel Management.

1D:202-395-1596

/aer. 0 .S.C. (D) AND
- ploymexzt Security (Udumployrnent In-

JAN 10’97

$ CfR Ch. | (1-1-96 Edition)

APPENDIX A TO SUBPART F—STANDARDS
FOR A MER™T SYSTEM OF PERSONNEL
ADMINISTRATION

Par: I: The [oilowing progTalne dave a Stai-
Lory requiresent for The establis-ment and
meicterarce ¢f persorre]l standards op &
merit bagis. -

o :

tonendSlaruiory Reference

Food Stawp. Food Stasrp Act of 1971, as .

amended; 1C.S C. 202eX6XB), ——mm—m—"
ationsl Healt:: Plenring and Resources

Developmez:. Pudlic EBealtk Service Acet
(Title XV). ss amended BF the National
Health Plencing and Resources Developmens
Act of 1974, secdon 1522. op January 2, 1975:
42 U.8.C. 300m=1 (b¥4XRB). ‘
Old-Age Amsistance. Social Secuxity Act
(Tutle 1). as eended by the Socisl Security
Act Amend—mernte of 1835, sectdoz 101, on Axt-

sumnce il IUEploypent Services), Social
Security Act (Title H1). as ameltded by The
Soclsl Socurity Act Ameadihients aof 1535,
secziod X1, o~ August 10, 1508, and the W
ner-Peyser AcZ 28 wmended by Pub.

Sordal Security Act (Tile IV-A), as amended
by the Soclel Security Act Amendments of
1939, seetion 465, 03 0 L.

Ald to the Blixd Bocial Seamrity Act (Title
X). as amended Dy the Social Security Act
Amendments of 1939, section 701, on Angust
1C. 1939; 42 U.8.C, 12025 ){5)A).2

Ald o the Fermanentir e=d Towlly Dis-
abled. Socisl Security Act (Tive XIV), as
emended by le Socisl Sectrity Act Arnend-
ments of 1850, sestion 1402 o August B8,
1950; 2 U.B.C. 12527 X5XA).}

Ald to the Aged. Blind or Disabled, Social
Becurity Agt (Title XVI), &s srmended by the
Public Welsare Amendments of 1862, section

'

s+

XA i

Social Security Axreniments of 1865, seotion
on Jely 20, 1965; 42 U-S.C. 1396(8)4
State ] on Aging
{Oider Armerizang), Older Americans Act of
1965 (Title III). a3 aTaexded By the Com-
prebensive Older Amercoans Act Armend-
ments of 1978, section X1 on October 18, 103
€2 U.B.C. S02T(a)4).

- -

—— s

1Pub, 1. 92-603 repesied THtles L X XIV.
and XVI of the Social Secu—ity Act effective
Jagrary 1. 1974, except that “'such repeal
does not apply o FPuerts Rico. Guawm. add
the Virgin 1slands.™
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Program. Leen

Occupation
WlLboL-Ste
Health Act ¢
Bealth State
Enforcemant
ment of Labc

Ossupatior

' te
Health Acg ¢
Kit. May 1,
No. 1534

Child Welf
Aot (Title IV.

Developme:
cilitios Cont
abilitles Ger
tion Aot es
November 6, :

Xmergency
Defexse Act«
CFR Xx2.5.

Comprehen
Act. Compre!
tag Act of 197

Pert ' T
songel requi
merit sysuer
ards for Mer
isTasion

Progran

Disabilicy
Beotrity Act
ed: SSA Dim
Part IV, §425

Bealtk Ins
Social Secar
3 amended -’
Apged Act. o:
ations Magu:

tuats sect:
ACT 01 1973,
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) of Personnel Management

tion Assistalice and Fosrer Care,
:00 Assistance and Child Wellare Act
<42 U.8.C. 673{a)5).

II: The foilowiag prograins have a reg-
¥ requiremeat for the estadblishment
aintenance 5f persorael standards op &
Dasss.

. legislation, any Regulalory Referente

1pationai Saferty anéd Health Standards.
ms-Steiger Ovcupational Safety and
1 Aot of 1970: Occupetional Safety and
1 Stale Plans for the Development and
ment of State Staudards: Demart
of Labor. 20 CFR 1902.%h).

petional Sefety ané Health Statigtes.

me-Steiger Ocoupaticnal Safety sanpd
1 Act of 1970: BLS Grant Applicstion

gy 1. 1973. Supplemental Axsuranoe

A

d Wellzrs Services. Socinl Secarity
Ntle IT=-B): 45 CFR 1352.49(¢).

slopmert Digabilities Services and Fa-
8 Corstruction. Developmenwm) Dise
.08 8e*vicez and Facilities Constrns-
st as emended by Pub. 1. 3561, on
abaer 6. 1978; 45 CFR 133623

mgency Mansgement Assistanoe. Civil
30 Act of 1850 (Title II), ag amended: 44
028,

iprebezsive Employment and Treining
wmprehensive Employment and Tratn-
;v of 1872 29 CFR 886.1¢a).

: II: The following mrograms have par-
1 requirements which may be et by s
£ystamn which conforms to the Stend-
or Merit Systams of Personzel Admin-
fon

Progrum, Legislation. cnd Reference

ility Determination Servicss Social
1Ty Act (Tiues II ahd XVI), as amend.
SA D‘l;;bﬂi *¢ lnsurance State Manual.

'V ! c

Jh Insurance for the Aged (Meadicere).
] Security Act (Title XVII), especiglly
:epded by the Health Insnrense for the
Aot. on July 2. 1955: SSA State Oper-
s Manugl, Part IV gection 451%a). | -

xat G-—-Nondiscrimination on
Ay T
af

the Office of Personnet Man-
ogement

HORITY: B U.S.C. T

RCE: 45 FR 75569, Nov. 14, 19680, uniesy
wise poted.

701 Purpose.

¢ purpose of this part is to effec-
2 seotion 504 of the Rehabilitation
> 1973, to eliminate discrirmination

1D:202-395-1536
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§900.703

cn the basis of Zanpdicap in .o_ny Sro-

ETAImM Or activity receiviog Federzl -
noneial assistance from the Office of
Peruoanel Mapagesnentl (OPM).

$800.702 Applicability.

This subpaxt applies to eagh activity.
program or project receiviag Federal
finaneial 2seistance from the Office of
Persopne! Manzgerment {rom the date
this suopart {5 approved. The duration
of the applicadblility js the pericd of
time for which the assistance s au-
thorized.

{900.702 Definitions.

Unless the content requires o..her-
wise. in this subpass:
© (&) Recipient means any State or ita
political subdivisions, &ny lasttumen-
tality of a State or its political sab-
divigions. any poblic or private agency
insdtution. organization. or other en-
tity. or ery persoz to which Federal fi-
nancial assigtance is extended directly
or through another recipient, iaciuding
any sucrcessor. assignee, or transferee
of a recipient, bu: excluding the ulti-
mats beneficiarsy of the dasistanse.

) Federgl fincrneial assdstance means
any grant. loan. contract. (other ttan &
PrOCUIement Conitast or & conract of
insurance or guasanty). or any other
arrangement by wiish the agenoy pro-
vides or other—'.se makes availabie gs-
sistance in the ;= of:

(1) Punds;

(2) Services of Federal persoznel: or

(2) Rewl and pessonal propery ©F any
interest in or use of such propersy, in-
cluding:

(1) Transfers or lesses of sachk prop-
erty for less thin fair market valte or
for reduced consideration; and

(4) Proceeds -cm a suzbsequent
transfer or lease of such property if the
Federsl shave of its fair mzriket value
is got returned to the Fedemal Govern-
ment.

{¢) Facility means gl or axy portion

of buildings. sTmcrures, equipment,
roads, walks, pasidng lots. or other

real or personel pProperty or intarest in
guch property.

(@) Heandicapped person nea.ms any
Person who bhas & physicel or meptal
impairment that substagtizlly limits
one or more major life scrivities. has a
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Discussion Draft
December 16, 1996

COVERAGE OF WELFARE-TQ-WORX PARTICIPANTS
UNDER THE FAIR LABOR STANDARDS ACT

The Personal Responsibility and Work Opportunity Reconcilietion Act of 1996 =7 -
replaced the Aid to Families with Dependent Children program with 2 new “Temporary
Assistance for Needy Families” (TANF) block grant program 1o the states, and imposed -
strict requirements that TANF recipients work as a condition of receiving TANF funds.
Under the new law, states must demonstrate that 25 percent of TANF recipients are
engaged in work for at least 20 bours per week, or 35 hours in two-parent households.!
Permissible “work activities” include: (1) unsubszzded employment; (2) subsidized
private sector employment; (3) subsidized public sector employment; (4) work
experience; (5) on-the-job training; (6) job search and job readiness assistance; (7)
community service programs; (8) vocational educationel training; (9) job skills training
directly related to employment; (10) education d’_rectly related to employment; (11)
ettendance at secondary school or GED program; and (12) provision of child care to an
individual participating in a community service progam

A number of the above-listed “work activities’ " contemplated by TANF are just
that — work. Others are more education or training oriented. However, because many of
the categories of “work activities” permitied under TANF are vague and undefined,
evaluation of Fair Labor Standards Act coverage cannot be done on 2 categorical basis,
but rether will depend on the substence of the “work activities™ being performed,
analyzed under DOL's traditional tests. The TANT law does not exempt TANF
recipients performing work from FLSA coverage. Exemptions by implication are
disfavored under the FLSA. Thus, when TANF recipients engage in “work activities”
that meet the traditional tests for FLSA coviFage, they will be entitled to the FLSA's
protection. ' '

Our experience to date with workfare progrums meakes clear that the activities to
which workfare participants typically are assigned (e.g., cleaning parks, janitorial
services, clerical work) are jobs that unquestionably qualify as work under the FLSA. We
believe, therefore, that substantial numbers of TANT recipients will be performing wosk,
and will be entitled to the Fair Labor Standards Act’s minimum wage and other
proiections.

' The pcrccntagé of TANF recipients who must be engaged in work increases by S
percent each year until it reaches 50 percent in the year 2002, In additdon, the number of
required work hours increases to 25 in fiscal year 1999 and 30 hours in fiszal year 2000.
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The FLSA’s Purposes and Coverage

The Fair Lebor Standards Act was enacted 10 eliminate “labor conditions
detrimental to the maintenance of the minimum standard of living necessary for health,
efficiency, and general well-being of workers” and the unfair competition caused by such
practices. 29 U.S.C. § 202(2). The Act’s coverage is exwemely broad, and protects all _
workers whom an employer “suffer(s] or permit[s] to work.” 29 U.S.C. § 203(g). As the
Supreme Court has observed, “a broader or more comprehensive coverage.of employees
within the stated categories would be difficult to frame.” 11.S, ¥, Rosepwasser 323 U S.
360, 362 (1945). Senator Hugo Black, the FLSA's principal sponsor, characterized the
FLSA’s term as “the broadest definition that has ever been included in any one act.” g,
citing 81 Cong. Rec. 7657 (1937). )

Unlike other statutes, where common law tests of employment are utilized, the
“economic realities” of a situation govern whether an employment relationship exists for
purposes of coverage under the FLSA. This bedrock principle was set forth by the U.S.
Supreme Court in Gold v. Whitek use Cooperative . 566 U.S. 28 (1961),
and has been consistently utilized since.? Under social welfare legislation such as the
FLSA, “employees are those who as a martter of econornic reality are dependent upon the
business to which they render service.” Bartles v, Bimmingham, 332 U.S. 126, 130
(1947). The determination depends “upon the circumstances of the whole activity.”

. Y. b, 331 U.S. 722 (1947). Relevam factors include, but
are not limited to: “whether the alleged employer (1) had the power 10 hire and fire the
employees, (2) supervised and controlled employee work schedules or conditions of
employment, (3) determined the rate and method of payment, and (4) maintained
employment records.” newe v, Califorpia Heaith Welfare A v, 704 F.2d
1465, 1470 (9th Cir. 1983).

Although broad, the FLSA’s definition is not all-encompassing. “An individual
whe, “without promise or expectation of compensation, but solely for his personal
purpose or pleasure, worked in activities carried on by other persons either for their

pleasure or profit,” is not an employee. Walling v, Portland Texminal Co.,, 330 U.S. 148,

152 (1947). Stil, the overriding consideration is the economic realities of the situation,

?Indeed, in Nationwide Mutual Insurance Co, v, Darden. 503 U.S. 518 (1992), although
reverting to the common law test for interpreting the erm “ermpioyee” for purposes of ERISA,
the Supreme Court expressly distinguished the FLSA 2nd noted that the FLSA's “striking
breadth . . . streiches the meaning of employee’ to cover some parties who might not qualify as
such under a strict application of uaditional agency lzw principles.” 503 U.S. at 326. '

2
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under which an employment relationship may be found even where no cash paymaents ace
_ made and the participants themselves do not consider themselves employees. Tony and ’

Susan Alamo Foundation v. Sec’y of Labor, 471 U.S. 290 (1985).
Proposed Guidance for Evaluating FLSA Coverage for TANF Recipients

Based on experience to date with workfare programs, and the strong emphasis in
the new welfare law on work, we believe that substantial numbers of workfare
participants under TANF will be employces performing work and will be entitled to ’
coverage under the FLSA. A fact-based analysis of the “economic realities” of the
situation will make the employment nature of the relationship clear. We suggest that the
Department of Labor articulate guidance, based on existing tests, for determining FLSA
coverage under TANF work programs, and that DOL include such guidance in its Field
Operations Handbook and other appropnate sources. The lollowing principles, gleaned
from current law, should be included in DOL’s guidance as to whether an employment
relationship, and FLSA coverage, exists.

1. “Striking Breadrh” of FLSA's Coverage. Congress intended the FLSA 10

have broad coverage in order to achieve its remediz! purposes of protecting a minimum
standard of living and eliminating unfair competition caused by sub-standard wages.
Courts have consistently affirmed the FLSA's “striking breadth.” See. e.g,, Darden 503
U.S. 318; Tony and Susan Alamo Foundation, 471 U.S. at 296. DOL should promote this

principle of broad FLSA coverage in its analysis of welfare-to-work programs.

2. Economic Realities Test. DOL’s guidance should emphasize the applicability
of the “economic realities” test in analyzing FLS:A coverage under workfare programs.
The test is not mentioned in DOL’s current guidance, Field Operations Handbook (Oct.
20, 1693) at 10b40(a). Inclusion of the “economic realities” test is important to reinforce ;
the point that as in all FLSA cases, the econdmic rezlities of the workfare situation should -~
be analyzed to determine whether an employment relationship exists. The absence of the
economic realjties test in DOL’s guidance could result in 2 mistaken view that TANF
work arrangernents should follow a different anslysis from other types of work.

We believe the economic realities test will bs satsfied in the vast majority of
cases, given that TANF recipients “as a matter of economic reality are dependent upon
the business to which they render service” for their subsistence income. Batles v,

Bimminghem. 332 U.S. 126, 130 (1947).

LY
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3. Employer as Beneficiary of Services. A relevant factor in determining

whether an employment relationship exists is whether the services being performed
primarily benefit the employer or the individual. Employers may argue that work being
performed by workfare participants benefits the participant and not the employer, because
the participant is performing the activity as a condition of receiving government benefits
aimed at building economic self-sufficiency. They may also argue that workfare is akin
to rehabilitation programs sponsored by the Salvation Army and others, which some
courts have found to be “solely rehabilitative,” and outside the purview of the FLSA. See
Williams v, Strickland, 87 F.3d 1064 (th Cir. 1996). However, a better approach is to
focus on whether the employer is pnnmrﬂy benefiting from the work participant’s {
- activities. In this regard, a relevant consideration should be whether the employer has
assigned the TANF recipient to perform work or produce products similar to the
-employer’s other employees.

4. Expectation of Compensation. Courts have found the i1ssue of whether the

employee has an expectation of compensation for bis’her services relevant to the question
of FLSA coverage. TANF participants will fully expect compensation, i.e., at least their
TANF payrment, for the services they perform providing strong evidence of their starus as (
employees.

5. Tex Considerations, DOL should consider whether an employer has availed
itself of the Targetted Jobs Tax Credit (or similar benefits) for the TANF recipient or
similarly-situated workers. These programs typiceally reward employers for emnploving
hard to place individuals, including, in the cese of the federai law, welfare recipients.
Employers should not be permitted to claim tax breaks based on employer status but
avoid employer status for purposes of paying the minimum wage.

6. Eunctions vs. Labels. As previously noted, the “work activities” permitied
under TANF are broad in scope, ranging froth vocational education to community service
" and employment. The categories of work activities contained in the law are not defined \43
and are not useful in distinguishing between activities that do and do not constitute work
for purposes of the FLSA. Accordingly, the focus should be on the functions a TANF
recipient performs, and not the label that the state or employer attaches to those actvities.

7. Iraiping vs. Work. The stated purpose of the new welfare law is to help
individuals make the trensition from government 2ssistance to self-sufficiency.
Equipping TANF recipients with the knowledge and skills needed for good jobs at good
wages will in many cases require extensive training and education. To the extent TANF
wraining programs meet DOL's traditional criteria for excluding such programs from
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FLSA coverage, DOL’s standard rules should govern. However, DOL should be vigilant
in not permitting employers to use “training programs” as a subterfuge for engaging
TANF recipients to perform work without the protections of the FLSA

Under DOL’s treditional test for distinguishing between Gaining and employment,
trainees are not employees if all six of the following factors are met:

1. The training, even though it includes actual operation of the facilities of the
employer, is similar 1o that which would be given in 2 vocational school;

2. The training is for the benefit of the trainees;

3. The trainees do not displace regular employees, but work under close
observation (Note: TANF does not permit ¢mployess to displace current employees with
TANF recipients)

4. The employer that provldcs the training derives no immediate advantage from
{he activities of the trainees and on occasion his operations may actually be impeded;

5. The trainees are not necessarily entitled 10 a job at the completion of the
waining period; and

6. The employer and the trainees understand that the trainees are not entitled 1o
wages for the time spent in trzining.’

When confronted with employer arguments that TANF recipients are trainees and
not employees, DOL should review the nature of the activity being performed and
consider whether such an activity typicelly is considered work. In addition, DOL should
consider the tvpical duration of training for such work. Given past experience with
workfare programs, it is likely that in most cases, TANF recipients will be placed in Jow-
Jevel, entry-level work, and training will be of a limited nature and duration. Thus, the
nature and duration of TANF worker training will differ markedly from the training DOL
has excluded from FLSA coverage.

8. Who is the Employer? The FLSA defines “employer” to include “any person
acting directly or indirectly in the interest of an employer in relston to an employes.” 29

U.S.C. § 203(d). In determining who is the TANF worker’s employer, the traditional -
indicia of employer control should factor into the analysis, including:

? Similar criteria were recently set forth by DOL for purposes of distinguishing
when activities under the recent School-to-Work Act count 2s work vs. schooling. Courts
often utilize the above criteria as guidance, but do not necessarily find them
determinative. Reich v. Parker Fire Protection Disirict, 992 F.2d 1023 (10th Cir. 1993);
McLaughlin v, Enslev, 877 F.2d 1207 (4th Cir. 1589).

s
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a. Whether the employer has the ability to hire, discipline or fire the
employee; .

b. Whether the employer determines the rate or method of payment;

c. Whether the employer has the right to supervisc and control the
employees’ work schedule, conditions of employment, or type or manner of work being

performed,; . |
d. Whether the employer maintaips employment records for the employee

Bonnelze, 704 F.2d at 1470.

in rewemng the above factors, DOL should bear 10 mind that in some cases, a
joint e"lplovcr relationship may.exist between the.state agency supplying TANF
payments and the entity for which the participant is working. Under FLSA joint
emplover doctrine, & determination of whether a joint employer situation exists depends
on “all the facts in the particular case.” 29 CFR § 791.2(a). The joint employer analysis
will obviously be influenced by how a state e‘.e’c:t.s 10 sucture its program. While we do
not know a great deal at this point about how states will be stuctunng their workfare
programs under TANF, g g,, will states utilize employment agencies to place workfare
participants, will states divert TANF checks to an employer or continue to make TANT
payments on their own, etc., it is quite possible that & joint employment situation will
exist. The state agency will, at a minimum, be responsible for the payment of “wages” in
the form of a TANF grant, and may' in many cases have a level of involvement and
control over a TANF work participants’ assignment. The employing entity will have
control over the work to be performed and the conditions under which it is performed.
Thus, both the state and the other employer may bc jointly and severally liable for
payraent of the minimum wage.

Conclysion

DOL should prepare and circulate guidance stating that the economic realities test
will be used to determine whether a TANF recipient is engaged in a “work activity” that
meets the definition of work under the FLSA. This guidance should be incorporated into

tions Handbook and other appropriate sources.
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“REGULAR" MINIMUM
WAGE WORKER

Single parent with 2 kids
employed 40 hrs/wk

2t minimum wage

makes income < 100% of

poverty

$5.35/hour x 40 hrs week
x 52/wks = $10,712

100% of poverty in 1996
for family of 3 = $12,980

O

—

WOULD MOST LIKELY
QUALIFY FOR:

o Food Stamps

o Medicaid for:

. kids under 6

- kids born after
9/1983

Crc@it

1

o Some subsidized
child care

o Free school lunches

for kids

o WIC supplemiental
food for kids < 5

o Hore heating aid

) Housing/rental
assistanice

o Job trzining thru

JTPA Title 1A

o Unenployment
Insurance

o Workers Comp

-

° Earned Income Tax

e

BECAUSE INCOME
BELOW:

130% of poverty

133% of poverty
100% of poverty

§11,610/vear
State-set formulas
130% of poverty
185% cf poverty

150% of poverty

50% of medizn income in
metropolitan ares

100% of poverty or 70%
of BLS liviag standard

Because wages and hours
worked would qualify in
most states

Because an “employee”

[ p An

T AR

=

Note: Since the automatic link between AFDC and Mediczid eligibility has been
broken, Medicaid coverage could be available to the single working parent as well 2s
the children if eligibility meets state-set standards that were in place 7/16/96. The

- median of all states in 1996 was gross income of $8,640 or less. Therefore, the single

parent working 30 hours 2 week 2t minimum wage for 52 wecks a year ($8,034) would

most likely qualify for coverage in most states, regardless of whether they receive

TANF or not.
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| “TANP WORKER" ' | WOULD MOST LIKELY | IP GROSS INCOME |
QUALIFY FOR; BELOW: |
o Food Stamps 130% ot; poverty )
0 Medlcald for:
. kids under'é 133% of poverty
- kids born after 100% of poverty .
’ 9/1983
1o  Earned Income Tax 'm,uo/ym
| Credit -
o Some subsldized State-seé formulas
child care -
0 Possibly - Stete-sct formulas
transportation -
CRPCM“

© Pree school lunches | 130% of poverty
" for kids -

o WIC supplemental | 185% of poverty
food for kids < §

o  Home héatlag ald | 150% of poverty

| ¢  Housing/rental 50% of median income in |
astistance metropolitan are¢a '

o Job training thrw | 100% of poverty or 70%
- JIPA Titl TI-A of BLS living standard

o  Unemployment If wages and hours
Insurance worked would qualify in
most states

‘ ' o Workers Comp Becausc an “employee”
Note: Since the aulomatic ink between ARG and Medicaid eVgiDILity has been
broken, Medicaid coverage could be availablc to the single working parent as well as
the children if efigibility meets stateget standerds thae were in place 7/16/96. Tho
median of all states in 1996 was gross income of $8,640 or less, Thertfore, the single
parent working 30 hours @ week at minimum wage for 52 weeks & year (53,034? would

most likely qualify for coverage In most states, regardless of whether they receive
TANF or not. ‘ '
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SUBJECT: MATERTALS YOU REQUESTED :

l

Attached are two draft documents we have prepaxed as part of
our intermal. d:.scuss:.ons regard.mg welfare reform and worker
protections:

(1) "Key DOL Questions for Welfare Reform
Implementation" which provides a_preliminary and
general legal analysis of several issues that we expect
to arise. This document does not reflect all of our
latest thinking, but it is a reasonablle starting place.

(2) "FLSA and Welfafe Reform" which’ ad;d.resses the
question of who is a "trainee" (and thbxefore not an
"employee") for FLSA purposes.

Call me if you need any additional infoxmat’u'.on.
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DRAFT
1/6/97

Thia docwmant is an internal, confidential communication containing materials
that would not otherwise be disclosed to the public iunder the Freedem of
Information ¢r Privacy Acts. Release of this documerit could significantly :ulpedo
the deliberative process within the government. condequently, this document is
labeled "Confidential® and no additional copies should be made except those
needed by Federal employees involved in the docioionil process.

KEY DOL QUESTIONS FOR WELFARE REFORM
IMPLEMENTATION

The following questions and answers are intended to provide a
general overview of issues relating to the: applicability of
Department of Labor administered labor protection laws to work
activities provided under the welfare reform law.

{
i (1) WwWould welfare recipients partlczpatzng in work

activities under the Personal Responsibllity and wWork
opportunity Reconciliation Act of 199% (PRWORA) be
considered ‘“employees' for purposes oé the FLSA or would
they be considered ''volunteers' or "t#ainees" and exempt

!
from such coverage?

|

|
The FLSA has a broad definition of employe% that focuses on the
economic realities of the relationship bet#een the parties
carrying out an activity. As with all wor#ers, this standard
FLSA test would be utilized to determine i% the minimum wage and

| overtime requirements apply to individuals}engaged in activities
covered under the Act. Participation in m('?st of the 12 work
activities described in tpe Act would prob%bly result in the

. s . . |
particilpant being considered-an employee fqr purposes of the FLSA

(the primary exceptions are nonemployment act1v1t1es such as
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!
, vocational educatlon, job search ass;stanc? and secondary school

attendance). While there is a recognized ?xceptlon under the
FLS2A for bona fide "vblunteers," it is unl}kely that participants
under PRWORA would meet the criteria fpr t&is exception. 1In
gddition, while some activities may meet tée six criteria
necessary for a recipient to be deemed a b%na fide “trainee" not
subject to the FLSA reqﬁirements, this excéption generally will.
not apply. E
i

(2) are those '"workfare" arrangamenﬁs under which a
{

recipient is required to participate ﬁn work activities as a
I
condjtion for receiving cash aéaistan?e (without cash wages

) r
A in addition to welfare benefits) permissible under the FLSA?
- !
!
o
Yes, as long as those participants who are lemployees for purposes
|

of the FLSA are paid minimum wage and overﬁime. Using
traditional “econoﬁic realities" analysis,éit appears that most
of the reéuired work activities would cons%itute enployment under
the FLSA (i.e., participants would be "emp#oyees") and thus
participants would have to be paid wages aﬁ a raté,not less than
the Federal minimum wage. States employing participants could
meet FLSA requirements by paying wages of 4t least the minimum
wage and ;hen offsetting the amount paid f%om the participant's
cash benefits. States employing participanks may also consider

|
all or a portion of the cash benefits as walges where the payment
i

!
i
2 i

i
f
I
!
"
'
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i
clearly is identified as and is understoodgto be wages, and
certain other criteria (e.g. recordkeepings are met.

}‘

[Note: There is a 1995 10th Circuit Court:of Appeals case that
held that an SSI “"workfare® program was not covered by the FLSA.
The decision in this case may not stand fu;ther scrutiny; it
could be distinguished from the PRWORA; an% it is not binding on
other Circuits. However, it is the only CEurt of Appeals
decision directly relating to a workfare p%ogram.]

|

(3) Could states that oberated commuLity Work Experienca'
Programs (CWEP) for welfare reaipient; under~tﬂe predecessor
JOBS program, where the cash.benefits:dividéd by the hours
ﬁérked by the recipient were to equalior exceed the minimum
wvage, continue to operate such progra$s in the same manner

! under the PRWORA? ' i

|

!

Some modifications might be required, depe%ding on the state's

implementation. While previous law specifically stated that a

CWEP participant was not entitled to a sal%ry or any other work

or training expense under any other provision of law, this

1

provision was not included in PRWORA. !
i
|

The modification necessary for FLSA compliénce could include

' péyment of wages to the participant for the hours of work and

!
i
. ) !
| |
|



us DOLsOASP I1D:2022196924 FEB 10°97 11:07 No.002 P.06

!
!

|
CONFIDENTIAL DRAFT INFORMATION--NOT'FOR PUBLIC DISCLOSURE

]
I

offsetting reductions in the cash benefits paid to such

participant or considering all or a porti@n of the cash benefits

: l

as bona fide wages as described above. ;
i

!

1

(4) May noncash benefits provided togpartiéipants in work

activities (e.g. child care serviceslgbp credited towafd

meeting FLSA minimum wage :equirement%?

|

! - | i
only if such benefits are provided by the bmployer and meet other
traditional FLSA criferia for crediting.of!non-cash benefits,
including (1) that acceptance of such bene&its is voluntary, (2)
it is customarily furnished to employees i; the same position,
and (3) they are primarily for the benefitiof the employee. The
FLSA also specifically prohibits certain e%ployer payments from
being credited towards the minimum wage anh overtime obligations,
including payments for pensions and‘healthéinsurahce (such as
Medicaid). f

1

(5) May deductions from a participanL'a wages be made by an
empioyer, with the effect of reducing;the wage to an amount
less than the minimum wage, to repay Lhe state for benefits
provided to the participant? !

i
In order for such deductions to be made, uhder traditional FLSA
] .

standards, the employer may not benefit di%ectly or indirectly
| .
4 |
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I
from the deduction, and one of three criteFia would have to be
| .
met: (1) The employer is legally requiredito make payments to a

third party by court order, statute, etc.; (2) the employee

voluntarily assigns a portion of the wages;to a third party; or
I i

(3) the deduction repays a bona fide cash deance of wages by the
employer.. ' ‘ 'l

_ I
]
' .
{6) Who is cons1dered the employer oF welfare recipients
participating in work activities for purposes of the FLSA

and OSHA -- the publ1c agency, Or the|rec1pient of a wage
I
i subsidy or contract, or is there a jant employer

f
relationship? }
I

i
[
As with such determinations for any employée, private or public,

the determination of who is the employer is fact sensitive and
i

therefore would be determined on a-case-bchase basis. The more
' I

involved the State is in the placement andicontrol of the work .
activities of a participant, the greater tpe p0551b111ty that the
State would be found to be a joint employer. In these cases, the

State could be jointly liable for FLSA, OSQA (under State OSHA
] _
plans) and other labor standards violation§ even where private

I
sector placements are involved. However, Fhe mere payment of a

f
subsidy to an employer would not, in and of itself, be sufficient
!

to create a joint employment relationship. f
|
I
|
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i
{7) Would there be any special excaprions'to OBHA coverage
of welfare recipients carrying out vo#k activities for

private sector employers?

OSHA genefally applies to private sector eyployment. While there
is no categorical exception under OSHA appiicable to PRWORA
participants in the private sector, there +ay be some complicated
determinations to be made on a case-by—cas% basis as to whether

. participants are "employees", and who is tﬁe responsible

|
“employer", under OSHA. 1In particular, where some work

i
activities are administered as part of a public-private

partnership, it is critical for purposes of OSHA coverage whether
' !
the relevant employer is a private sector éntity or the State.

: I )
Generally, case law under OSHA tends to place compliance
t
responsibility on the party most directly in control of the

|
physical conditions at a worksite. -{Note:: the criteria for such

determinations are set forth in 29 CFR Part 1975).
!
I
{
(8) Are there any health and safety étandards applicable t
: i ‘
welfare reciplents participating in work activities for
i

public sector employears?

OSHA does not have jurisdiction over public sector employers.

f
However, if a State has an OSHA-approved State plan, the State is
&

{ .
required to extend health and safety coverége to employees of

!
!
6 :
i
t
!
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State and local governments. Therefore, qhe 23 States and two
territories with OSHA-approved State plan% would have applicable
health and safety standards to the extent participants would be
!

deemed "employees" of public agencies. Iﬁ the other States and

f
territories, there would be no coverage ofi public sector

employment.

(9) Are welfare recipients participating in work activities

for public and nonprofit agencies ;eqhired to be covered
I .
under the unemployment compensatien pFogram, or 4o they meet

the general exception to such coverag? provided to
participants in publicly-funded "workérelief“ or “work
i
training" programs?
]
i
| Federal UI law reguires States to extend U& coverage to services
performed for sState governments and non-prLfit employers unless

! :
the service is performed for those entitiek as part of a work-
|

!
relief employment or work training program. A number of

community service-related activities under;PRWORA could fall
|
within the work-relief exception to UI covFrage of services

|
performed for State and local agencies or Ponprofit
organizations. An Unemployment Insurance frogram Letter (UIPL
1
30-96) 1issued in early August clarified thé criteria applicable

1

to the work-relief and work training exceptions and generaliy

H
7 i
!
!
|
i
!
i
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focused on whether the purpose of the activity is to primarily

benefit commun?ty and participant needs (v%rsus normal economic
considerations) and whether the services ake otherwise normally
provided by other employees. If such acti;ities do not meet the
criteria for the exception, participants p%oviding services for

. i
these entities would likely be covered by the UI program.

i
!

i
(10) Are there any other special exc?ptions to UI coverage

; _ {
that could be applicadble to welfare recipients?
1

The "work relief" and "work training" exceﬁtioné do not apply
with respect to services performed for pri?ate sector‘employers.
Therefore, in the private sector the issue% of whether a
participant is an "employee" and which ent#ty is the "employer"
will also be critical to.determining wheth%r participants are |
covered by UI. Thé tests for making'theSegdeterminations is
similar to the common law and other tests ﬁsed under many other
laws, with the right to direct and controléwork activities bheing

the primary factor for determining who is the employer.
1
|
|
!
(1) Would Federal non-discriminatio# laws apply to
complaints of welfare recipients rela#ing to the

administration of work activities under the PRWORA?
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. s . . . . .
Yes, non-discrimination issues could arise —~ primarily under
|

titles VI and VII of the Civil Rights Act,| the aDa, section 504

of the Rehabilitation Act, and thé ADEA. Eurthermore, if | |
participants work for employers who are al%o Federal contractors,
discrimination complalnts could be f11ed u%der Executlve Order
11246, Section 503 of the Rehabllltatlon AFt of 1973, or the
Vietnam Era Readjustment Assistance Act. |
|

(12) Aare there other Acts administeﬁed by the Department

that are relevant to the implementat#on of work Aactivities

! under the PRWORA? i
|
1
|

|
For participants meeting the FLSA definit%on of Y“employees",

protections under the FLSA Child Labor pr&visions (for example,
restrictions in Hazardous Occupation Ordeés} would apply. In the
somewhat unlikely event that such particiéants rmeet the time~-in-
service and other eligibility requirement% of the Family and
Medical Leave Act, the protections of thaﬂ Act would appiy as
well. In addition, if the work activitie% relate to Federally-
assisted construction, Davis—-Bacon Act reéuirements are likely to
be applicable. We are also considering whether participants

! would be deemed “YemployeesY for purposes $f determining

[
compliance with ERISA's minimum participa%ion and
o . |
nondiscrimination rules. i
t
1
!
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There are also a number of employment and éraining programs
administered by the Department under JTPA éhat could serve
welfare recipients and count as work activ;ties under the PRWORA.
However, the JTPA labor protections would %e applicable to such

i activities. i

|
It should also be noted that under certain%circumstances, the
addition of participants to an employer's 4orkforce could trigger
coverage of labor protectioné for all of tﬁe employer's workers.
For ekample, if an employer has 48 regglariembloyees and adds 2
participants who meet the FLSA definition %f "employees" the
employer would reach the 50 employeée thresﬂold that could trigger
coverage under the FMLA if other criteria 4re met. Similar
resuits could occur with respect to the tr%ggering of reporting
requirements under OSHA and OFCCP and otheﬂ program areas.

In addition, the number of employees couldiaffect a small

employer's eligibility for penalty feducti%ns under programs

required to be established pursuant to the%Small Business

Regulatory Enforcement Fairness Act of 1996 (SBREFA) for small

, . . . |
businesses for violations of certain laws (e.g. OSHA).

i

!

t

!

10
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The Fair Labor Standards Act (FLSA) provides minimum wage and
overtime protections for covered,employees.} The FLSA definitions
of the terms "employ," “"employee" and "emplpyer" are broader than
the common law definitions. The FLSA defines "employ" as to
"suffer or permit to work." 29 U.S.C. 203(§). “An entity
‘suffers or permits’ an individual to work if, as a matter of
economic reality, the individual is dependent on the entity.”
Antenor v. D&S Farms, F.2d (11th Cir. 1996). This is a
fact-intensive inquiry. Bu:h:rfnxd_EQQd_CQtnL v. McCopgh, 331
U.S. 722 (1947). | |

' [
| The welfare reform law (“TANF”) permits 12 &ategories of “work
activities.” However, whether someone ise ab employee protected
by the FLSA does not turn on the welfare lakw’s title of the
activity. - The law contains no definition ok those activities or
detailed description of how they will be stkuctured Therefore,
we can make no across-the-board judgments regardlng whether a
person performing in any one of the twelve cateégories of "work
activities" would be an employee under the fLSA.

|

An employment relationship may exist under the FLSA even where
the parties properly label the program as "training“ for purposes
of the TANF. Where the training is not connected with any
employment and ig provided in a school sett;ng, the trainee
likely is not even engaged in “work” and thus probably is not
covered by the FLSA. On the other hand, whére the training is
provided in a work-based setting, “work” is being performed and
an employment relationship may exist. v. Portland
Terminal Co,, 330 U.S. 148 (1947). The standard FLSA test
provides that an employment relationship do?s not exist in that

'situation 4f: ‘

1

(1) the training is similar to that whlch would be given in
a vocational school; '

(2) the training is for the benefitc oflthe trainee;

{3) the trainee does not displace a rejular employee;

(¢) the employer derives no immediate advantage from the
trainee‘s activities; ;

(5) the trainee is not entitled to a 3¢b after the training
is completed; and 1

(6) the employer and the trainee underetand that the .

]
i
i
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employer will not pay the trainee wages or‘other compensation.
A |
For example, a trainee may learn tc weld by working beside and
under the supervision of an experienced welder at a manufacturing
plant, without expecting any compensation.| If the employer gets
no benefit from the trainee’s activities, ﬁecause the time and
effort the welder epends in closely observing the trainee
outweighs any usefulness, and there is no éuarantee that the

employer will hire the trainee after the tqaining, the test for
employee status probably would not be met.'

\

-

Even where an individual is an employee, ngt all training time is
compensable hours of work. An employer is not required to
compensate an employee for training time if: (1) attendance is
outside of the employee’s regular working hours; (2) attendance
is voluntary; (3) the training is not directly related to the
employee‘s job; and (4) the employee does rot perform any
productive work during such time. 29 CFR 785.27. For example,
if a State, in its capacity as the provider of welfare benefits

' requires attendance at training that is noq job-related, such as
training in parenting skills or GED training, such time is not

compensable hours worked. }

|
The fact that an employer need not compensite an ewployee for .
such training time (or the fact that some people receiving
training are not employees at all) does not: mean that the
activity does not count as a “work activitﬁ“ for purposes of the
TANF.

|
!
'
I
!
i
i



