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To: Elena Kagan 
Wendy WhIte 
Randy Moss 

From: Diana Fortuna 

Subject: Fax TransmIttal 

ThIs is background material for our meeting this Wednesday at 3:00. 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D. C. 20503. 

FEB 3 1991 

MEMORANDUM TO KEN APFEL 

THROUGH: 

FROM: 

RE: 

Barry White (~fer
Keith Fontenot{?D/!.~ 
Stacy Deanq 

Use of Food Stamp Coupons for State Funded Programs 

Issue: Washington State has requested to be allowed to issue Food Stamps to legal immigrants, 
at State expense, after the Food Stamp benefit ban goes into effect this year. The State has 
agreed to pay any additional costs for printing, issuing, storing and redeeming the State coupons, 
in addition to paying for the face value of the coupons. Washington uses coupons and not 
electronic benefit transfer (EBT) to provide benefits. They would prefer to issue Food Stamps 
rather than a State food coupon because it would be administratively easier for the State, Food 
Stamps are an understood currency widely accepted by retailers and banking institutions and 
Food Stamps are more fraud resistant than a new State issued coupon would be. Maryland has 
recently requested to be allowed to provide its legal immigrants with benefits at State expense as 
well. (Washington and Maryland could only provide this benefit to immigrants currently in the 
country since the welfare law prohibits States from providing means tested benefits to new 
entrants.) Legal immigrants will loose their food stamp eligibility during the period of Appll to 
August 22, 1997. 

What Has Happened to Date?: USDA initially denied the State's request on November 21,1996 
on the grounds that it violated the Food Stamp Act. On December 6, 1996 the State and 
advocates asked USDA to reconsider its position. In mid-December, USDA apprised OMB of 
the Washington request and asked for policy input on whether the State's request should be 
granted. USDA told the outgoing Governor's office on January 9,1997 that the Department 
could not give the State a final decision on the request at that time. Washington's new Governor 
is reported to have mentioned a need to help this population in his inaugural address, although it 
is not clear if the standing request from the former Governor still applies to the new Governor. 

: " ',,1, Is It Legal?: While we have not consulted with OMB General Counsel, our view is!halh-~ey'ood 
'.'! ', ... !O,U~,~Rr?.t,~~ i~l , .' $tamp Act/~SA) does not expHcitly permit a State to issue benefits to ineli'". 'ble houSeho.·I~t;; .at .'. . . '.1 

. 1 "a'a Ifue ' ... - .. ~_\" '. . . . 0., nl!tilaLL~l,{l~I't'fu~lPr{)JlH:;<;4J ItTJ. 

1,.QfA.PP:;~h~~;;~·;; ;Its qwn.e'l-p-~Jlse,.I.e. there IS no State supplementation or food stamp contrac',9~!~~fhWW~&i:i~ld"':~~r ~ 
/,,/, which na:e . Act. Section 7(a) of the Act states, "Coupons. , ,shall be issued only to householdhvnicJlllave 1, ~. ..: •. t.' 

''I ~i~ '",., be~n ~ul~ certified as eligible to I!articipate i~ the fo.0d stamp program." In fact, be.~~~,¥'.l~·sued·' ' .. 
n a lv 1;'1 to mehglble households are conSidered to be ISSUed 10 error and States are held financlaIlYilable 

for such erroneous issuance, 



While the FSA does not provide explicit authority for an optional State funded food stamp 
benefit, some have argued that the Act does provide the Secretary with certain authorities which 
could be interpreted as sufficient to grant Washington's proposal. Under Section 15, which 
governs retailer violations and enforcement, the Secretary is granted authority to "the issuance 
... of coupons to such person or persons, and at such times and in such manner, as the Secretary 
deems necessary or appropriate to protect the interests of the United States ... " This authority is 
intended to provide the Food Stamp Program with the ability to provide coupons to law 
enforcement officials for use during their undercover investigations. Nothing precludes the 
Secretary from using this authority for other purposes. USDA GC advises that this argument is 
plausible. although not persuasive. Please find attached a copy of USDA's and the Center on 
Budget and Policy Priorities position papers on this issue. 

The mechanism by which the State would repay the Federal government has not been clearly 
identified yet. However there are several options available, particularly if the State does not have 
to repay the Food Stamp appropriation and instead repays the Treasury. Also, other Departments 
have authorities to receive payments from States or individuals under a general "Gifts and 
Bequests" authority. USDA may have to search further on this question. 

Issues 10 Consider --

Welfare Reform: The Administration strenuously opposed eliminating food stamps as well as 
other benefits for legal immigrants during the welfare reform debates. While the Administration 
is not proposing a permanent fix to the food stamp benefit ban for legal immigrants, the President 
has expressed deep concern with the alien provisions of the Welfare Reform bill. The 
Administration has already taken steps to delay the implementation of the ban by allowing some 
States to opt to defer removing legal immigrants from the program for several months. 
Providing States with another tool to quickly implement a State program for legal immigrants 
would further support the President's commitment to "soften the blow" of the impact of the food 
stamp ban on this group. States, advocacy groups and retail trade associations are likely to 
support approval of the Washington request. 

Reaction from the Hill: With the exception of Senator Helms, the food stamp cuts to legal 
immigrants were generally not endorsed by either the House or Senate Agriculture authorizing 
committees. However, there were many members of Congress outside the Committees who 
might consider approval of the Washington proposal as a purposeful attempt to undermine the 
welfare reform bill. In addition, it is not clear how the Agriculture Appropriators would react. If 
USDA is 1JI!~\ll~ tgtfipd,s~~tory authority which permits the State to repay the Food Stamp 
appropriat~~l!atlUIDPr.qP'Qs~ ~1!J~l?e perceived as the Administration spending FY97 funds on 
"ineligi~l.et~\!~lqgiHm~~Ji'Y!¥!t some would consider a specious argument. 

:, 1 nuroose i'J"lt' <jl'F'" '. 

On the o~rlmm.d;:it is possible to consider approval of Washington's request as USDA 
providing al.service to the State. Without EBT, Washington is unable to easily provide a food 
only benefit to legal immigrants. Food Stamps has a certain "brand name value" which the State 
is requesting to purchase. Because a food stamp coupons are the vehicle by which the State 
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transfers its State benefit, the Food Stamp Program is not necessarily compromised. 

State Supplementation: Aside from their uneasiness about the explicit legal authority for this 
proposal, USDA appears to be concerned about the precedent the Washington proposal sets for 
Food Stamp State supplementation. The Washington case is a simple one because the State is 
offering to provide benefits to an indigent category of people banned from receiving Food 
Stamps. The Administration opposed this ban and presumably would support a State's effort to 
pay benefits to this group. However, if the Washington State request is granted the question 
arises as to whether it sets a precedent only for immigrants or for any situation where a State 
chooses to provide benefits to ineligible households or more benefits to eligible households? For 
instance, what if a State chose to provide a voucher to aT ANF family that had reached the time 
limit by supplementing food stamps. USDA might be more uncomfortable approving this type 
of proposal. A positive decision on Washington does not have to set a precedent for State 
supplementation and could be thought of simply in terms of USDA contracting a service to the 
State. 

Department policy officials have not yet resolved their thinking about state supplementation in 
the food stamp program. The subject raises many issues about the adequacy of the federal 
benefit and whether residents in one State require more food than in another. If the 
Administration approves the Washington request, it should consider the request in a broader 
context and decide whether it will only approve State requests to provide benefits to immigrants 
and ineligible 18-50's or whether it would consider broader proposals to supplement the food 
stamp benefit. 

Parallel System or Not: We assume that Washington State will provide benefits to all legal 
immigrants according to the same eligibility standards provided for under the Food Stamp Act. 
But it is possible that the State would establish different eligibility standards and different terms 
and conditions for the coupons. It is not clear what type of implementing legislation the State 
would need under its own laws and if that legislation would require the State coupon to follow all 
the rules prescribed in the FSA as prohibiting the use of benefits for anything other than food, i.e. 
alcohol or tobacco. This issue could be resolved by USDA agreeing to the proposal as long as 
State implementing legislation requires any State funded benefit to follow the FSA. 

Food Stamp Integrity: USDA has raised concerns that their ability to monitor and enforce retailer 
integrity if there were a commingling for Federal and State coupons. In an effort to avoid a 
sanction a store under investigation might be able to effectively argue that State coupons, not 
Federal, were trafficked. Effectively, USDA is not sure whether the limitations on the usage of 
food stamps would apply if.tqeSta!~ rath~r than the Federal government funded the benefit. 
Again, this issue could be·rg~6fv~ Willi state or Federal legislative language. Washington could 
be required to provide ndtirtcWtrb~mfaJP'aaiiior1~ed retailers in the State and neighboIing areas 
that for retailer and redemption .purposes there are no differences between State funded and 
Federal coupons. Also, the Administration may want to consider a budget amendment to the 
food stamps appropriation's language ifit approves Washington's request asserting the FSA 
requirements for all coupons. 
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Size of/he Proposal: A preliminary estimate from USDA indicates that Washington issues 
approximately $15 million in Food Stamps annually to about 13,500 households with non
citizens. Given that the Food Stamp appropriation will have a $3 billion unobligated expiring 
balance at the end of FY97, there are sufficient funds to provide Washington with the additional 
benefits. Maryland's proposal would cost approximately $10 million annually. However, if the 
proposal were approved and no authority can be found to repay the Food Stamp appropriation, 
the Administration might want to consider FY98 Food Stamp appropriation's language allowing 
a direct repayment. 

Precedent for other States: USDA plans on denying Maryland's request because Maryland has a 
Statewide EBT system in place. Therefore, Maryland can easily (although not without some 
costs) establish a separate food-only EBT account for legal immigrants. Essentially, the "brand 
name" value of the federal food stamp coupon is unnecessary. Maryland can acquire all of the 
protections it needs via EBT. Retailers and recipients will be unaware of any difference between 
benefits. We concur with USDA's distinction between EBT and coupon States. EBT States 
have the flexibility to provide a food-only benefit to immigrants or any other population with no 
involvement from USDA. This will become more of an issue as States begin to elect food-only 
vouchers for TANF families who have reached the time limit. Also, if the Administration elects 
to provide the service to Washington but not Maryland, it further supports the argument that 
Washington is contracting a service which it cannot provide on its own. 

Recommendation: 

Unless they are otherwise directed by a White House or OMB policy official, USDA's position is 
to deny Washington and Maryland's requests; Although he is expected to do so, our 
understanding is that the new Governor of Washington has not yet contacted USDA to formally 
renew the State's request. Therefore the Administration may have some more time to consider 
this matter. However, Maryland's request is still pending with USDA. We recommend denying 
Maryland's request on the basis that it is an EBT State and can issue a food only benefit on its 
own Without using the Food Stamp appropriation. 

You have expressed a strong interest in further pursuing the State's request. We recommend that 
you meet with USDA policy officials in order to review the policy implications of approving the 
request. We believe it is critical that the Department be directed to further research its statute in 
order to establish whether the State could directly reimburse the Food Stamp Program. Ifnot, 
Treasury will need to be contacted in order to make certain whether or not they could accept the 
State's payment. In addition, if a decision is made to approve Washington's proposal, we 
recommend that legislation be sent to Congress to ~nsure that all Food Stamp benefits, whether 
State or Federally funded, are a secure instrumeliiiiSrifeI\ised for food only. This legislation 
could also allow States to reimburse the f\oo.d ~~awgCl~&!~ di~ectly. 

" .. .,. : ... 1 .... :; _. 

Attachments 
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ISSUE: The Washington state Agency requested to be allowed to purchase food· :;/·\·:::;~·~~~l~~··); 
coupons from pes foruse in operating a State-funded program for qualified alicns . .,;;.~. :~:'~l:~";:Gj\!.~· 
made ineligible by the food stamp welfare reform provisions. The State bas agreed to'::·~:'~r.f;·~~ "":.~~~~. 
~y ~. additional costs for printing. issuing, storing and redce~ng the State coupons,: ·:::'--~:~~'~~'it".·;o.~ 
m add1tion to paying for the face value of~ co~ns. F~S denied the State's reque~~;':~~>~~:!;~\:~~~ 
on November 21, 1996, OD the grounds that 1t VlOlates sectiOD 7(a) of the Food Stamp· ~' .. :. ·:.: .... ::~~ztuf~ 
Act. That Section states that the coupons shall be issued only to households which have '.':,,;,~,!~ 
been duly certified as eligible to participate in the Food Stamp Program. In addition, 
appropriations law prohibits cash receipts from being deposited in the appropriations 
account; rather, thcpayments from thc State would have to be deposited in the general 
Treasury account. Thus, when the State coupons are redeemed, draw downs would be 
made from the food stamp rcdemption account, but the appropriations account could Dot 
be credited with ~ State's payment to offset the expenditure. 

. . 
On December 6, 1~96, the State requested FeS to reconsider its position. 
Furthermore, Bob Greenstein has intervened on the State's behalf. He refers us to Sec. 
IS(a) of the Act wh)ch gives the Secretary authority to issue coupons to anyone if the 
Secretary deems it necessary or appropriate to protect the interests of the United Slates. 
aGC advises us that this argument, while not persuasive, is plausible. 

I 

FACTORS FOR CONSIDERATION: 

Political --The President has expressed concern with the alien provision of Welfare 
Reform. ProViding the States with a tOol to quickly implement a State program for 
legal immigrants would align with the President's c:o~tment to "soften the blow· of 
the impact of welfare reform on this group. Advocacy groups and the retail trade 
as!;ociations would.al~o support this action. Also. food stamp coupons are an already 
established secure non-cash instrument which can only be used to purchase food. The 
outgoing Governor is anxious to present this opinion to the legislature before his 
successor takes ofQce. His successor, a more moderate Democrat, is expected to 
support a similar propos'al, but to limit it to a smaller group of immigrants. 

.;-. I
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Washington's app(oval could be controversial in that it is likely to be perceived by the', '. -
public and members of Congress as undermining the intent of the legislat"ion by 
continuing 8 program abolished by law . 
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l&&!!l- There arc various legal Issues relative to the flsca] accounting process involved in selling :'~;';~~~?J"1:~;.ifi 
the coupons to States. We looked into the possibility of a reimbursable agressment with the State, 
but OOC has advised that the Economy Act applies to Federal agencies only. Also, the , ,; ,: "," 
Intergovernmental Cooperation ACt allows technical assistance to States. but would not cover ' ,',,' ,,',; 'i" 

" ",' 

aellinS coupons tot States. , ' ,",:::~~H~f;fr~: 
AdmInistrative. There would be an impact on retailer compliance issues due to the commingling ~," '::'>:~,;J1~;'~~ 
ofFcdcral and State coupons. A store's Food Stamp Program redemption histoJ)'wouid be ,.·",\;;,:;:::i;~)1n~ 
comprised which would have an impact on our store monitoring system. In addition. in the case ' :: .. ,',' ;,: ',~, 

of high redeemers, ~ store could effectively argue we ~uld not prove ~er it was ~tatc or ,,<:dl~%ti,j~'; 
Federal coupons hemg trafficked and thus possibly avold a Federal sanction. 010 baS also " '., :.~:;.;,~~}.t:::rtt*1; 
expressed concerns about the impact. ", .":':-:,: ~~:t:':., \;:;': 

. ;. ",~,,~'.". 

We have surveyed the regioris and, cxccpt{or Maryland which wants lei usc the EBT system for 
such a program (issues invoivcd in using a State's LBT system are different), no other State has 
yet expressed on interest s~ilar to Washington ·s. Washington and other States have other 
options available to them, including development ofState-spccific voucher systems or cash 
payments. 

'FiI'S ti;1l!tf1'- • <;f~( 
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THE LEOAUTY OF WASHINGTON STATE'S PROPOSAL 
TO PURCHASE FOOD STAMPS FOR LEGAL IMMIGRANTS 

Washington State has requested USDA's approval for an arrangement by whir.h 
it would purchase tood stamps from USDA and issue them to legal Uninigrants who 
arp b~ing made ineligible for federally-funded food stampa under the new welfdft: law. 
The State would reimburse USDA for the additional costs of printing, distributing, and 
redeeming the food stamp coupons used in this project. USDA has expressed several 
legal concerns about this proposal and may have policy WotIPS :liS well. Whatever policy 
determination is made, however, it appears that USDA does have the legal authority to 
enter into the a1'l'iU\gcment that WAshington Slale prup~ 

Section 7(a}. USDA's letter rejecting Washington State's proposal identified one 
legal basis for i~ dp.C'illion: ~ction 7(a) 01 the Food Stamp Act. Section 7{o) provides that 
food stamp "[C]OUpons .•• shall be issued only to households which have been duly cer
tified oU eligilile tu partidpate In the tood stamp program." USDA interpreted this to 
prolu"bit issuance of tood stamps to households ineligible for food stamps, such a. .. thp. 
legal immigrants Washington State wishes to assist 

Although this is a plausible interpretation of the statute, another interpretation 
would be that section 7(a) applies ONY to the operation of the food stamp program, not 
to separate arrangements such as the one Wa~hington is proposing. Under this view, 
Washington's program would be analogized to the emergency food stamps issue::! 
\.U\dcr section S(h) of the Food Stanlp Acl, u,~ lummodity program for Indian Reserva
tions authorized W\der section 4(b), and the nutrition asSistance programs for Puerto 
Rico and American Samoa, none of which operate consistently with section 7(a). 

In fact. however, it probably does not matter which reading of section 7{a) one 
adopb. Th15 is because even ff sectIon 7(a) would otherwise bar Washington's pro
posal, it can be overridden under section 15(a) of the Food Stamp Act ~rtil)n. 15(8) 
provides, in pertinent part, that "[n]otwithstanding any other provision of this Act, the 
Secretary may provide for the issunnce ..• of COUpoN to such persUIl ur persons, and at 
such times and in such manner, as the Secretary deems necessary or appropriate to pro

. teet the interests of the United States or to ensure enforcement of the provisions of this 
Act or the regulations issued pursuant tn this Act." Therefore, the Secretary could 
authorize Washington's proposal if he determines that it is "in the interests of the 
United. States. " . 

,etJJw~'~taf~l :'~saJ"'T·'·'· - - . 
" 1,:x1t~,S.fm.. . .. '''. i¥S .. -~i.'!~!:W~on's proposal &erves ~United. 

StateS'·int~r:..~~__ . ~\{!~~{~ed$: 
. '"' ~ .. ~P--V;1"'" ~16 ,-~:,." . 

• .IFi:f5ij£tllt?lJ'residen~ has repeatedly and vehemently insisted that the new 
welfare law cuts both food stamps and aid to poor leaal immigtants much 

~ ~ i!i ~," 'ttfh-~ 
. _ '~!i'lte::fuil1i9d 

, . ,,-di'ft}'N it 
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too deeply. Washington'~ proposal, by providing food stamps to those 
imtnigrants, responds to the interests the President has identified, This is 
not incoNiatent wllh COllgn:~lIi's enaetment ot restrictions on iDunigrants' 
eligibility for food stamps in section 402(a) of the new welfare law. That 
section. part of a budget reconciliation act, sought to save money for the 
federal govemmpnt. Nothing Washinston has proposed would erode any 
of those savings. During its consideration of the immigration law, Con
gie!s weighed but ultimately rejected a proposal that would have pro
hibited ineligtble legal immigrants from being the tf!prp.SE'ntative payee 
for benefits provided to citizens and eligible immigrants: Congress was . 
not adverse to leglll immigrants handling food staulp.ii it simply did not 
wish to pay for thtm in most cases. 

• Also. section 412(a) of thp. nf:'W w@liare law provides that "a State is 
authorized to determine the eligibility for any State public benefits of an 
alien who 15 a quitlilit:d allen ..... ApprOving Washington's proposal 
therefore furthers the congressionally recognized interest of allowing 
states to determine the needs of legal immigrants within their borders.' 

• Moreover, iIWasrungton is denied use of federal food stamp coupons but 
'Ol1tiJIUt:~ to wIsh to provide food assistance to these immigrants. it will 
be forced to establish its own system for printing. issuing and I'P.dp.l'ming 
scrip. It is highly unlikely that Washington will be able to design a sys
tem ai efficient, and as cOWltcrfeit-resutant, as the federal fwd stamp 
coupon system. It is in the interests of the United States to prevent the 
crime that could result from Washington having to implement an inferior 
saip system. Indeed, counterfeiting and trafficking gangs that get their 
start abusing the system that Washington sets up could sharpen their 
skills and mOVe on tu threaten the integrity of the federallood stamp 
system. In addition, experience has shown that people who abuse the 
food stamp system often are involved with illegal drugs. II Washington is 
forced to establish a serip systetn tlut prove! vulnerable to Ab~, t1~ 
likely result will be to benefit persons engaged in federal drug crimes. 

• . Finally, it is in the interestS of the United States to e"tablish a mechanism 
by which the state fully reimburses the federal government for coupons it 
issues to legal immigrants rendered ineligibJe wider sectloJl402(a) of the 

1 Section 411(d) of the Welrate.liw~~ti~PUS"'afiirD!;jtive le~slation prlr.r to serving undocu
mented Immigrants with s~te"1Utdjjl:llPhak~~df~ib)fsection 411 (d). however. were !neIigible 
for food stamps under section'~!9f~1~lrt!~Ho!'il'*tl>~e the N!W wP.!F.r.law passed. It ap
pears that Washington Is only Interested ift·selVing lhose Immigrants newly disqualified from Food stamps 
under section 402(a) of the new welfare law. Section 411 therefore appal'PtltJy Is riot Implicated. 

? 
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new welfare law. Tfh(>nefits were wued to these hou&cnolds without this 
arrangement, USDA's routine mechanism for seeking to recover the costs 
would be the quilllty conb'al (QC) system. QC penalties, however, take 
years to collect and, unless the state already has an error rate twke the 
national average, provide the federal government with less than one dol-
13r for every dollar of food ,tamps issued to on ineligible howsehold. 
Although USDA could ask the Attorney General to sue a state to compel 
i~ cumpl1ance - or could even eject the state from the food stamp pro
gram - USDA has never attempted either of these approaches in the 
history of the program. Even if USDA sought doUar-for-dollar reim
bursement hom A state by alleging fraud O.l" illeHt~ctive and inellident 
state administration of the program, the necessary litigation could be far 
more costly than negotiating the amicable arrangement proposed here. 

Section IS(a)'s authorization for COUpON to be issued to serve the Uinterests of " 
the United States" is 5ep.1&'iltt~ frum Its authority to use them to enforce the Act and 
regulations; the uinterests" involved need not be related to preserving the food stamp 
program's integrity. Indeed, this would not be the first time section 15(a) has been 
invokP.d to S4?rve interests of the United States thAt go beyond the Eood stamp prognun. 
Although section 15(a) is often used to make food stmnps available for "sting" investi
galioll~, it often has been used in cases where the primary crimes under investigation 
did not involve food stall\ps but drugs, explosives, or firearm~ By nfft>ring to purchase 
contraband with food stamps, federal and state investigators gain credibility with 
criminal organizations thAt may not otherwise be involved with food stamps. 

'Ihis application ofsection lS(a) would not open the door to arbitrarynullifica· 
tion of provisions of the Act thilt prov@ distasteful to the Secretary. Section 15(6) affects 
only issuance and redemption activities, and this interpretation of it would not purport 
to Allow the Secretuy Lo spt:nd federal funds tor purposes not approved in appropri
ations acts. The entire cost of Washington's project will be born by Washington. It iR 
difficult to imagine an important congressional policy that an Administration could 
cirC'umv@nt solely by chansins issuance and redemption practices in II way lllat expends 
no federal funds. II, of course, Congress becomes dissatisfiec::l with the degree of author
ity Ir has delegated through section IS{a), it could amend the Food Stamp Act or enact 
an appropriations rider to limit the types of interP.!i>b; th~ Secretary may consider. 

TrtUlS£ers of Federal FWlds. AlUtuugh liect10n 7(a) was the only legal concern 
identified in USDA's letter to Washington. the Department also may be concerned 
about the mechanism by which Washington's reiml:n:!1'sement would be provided. 
Food stamp renpmptiON by law are paid &o~I~~I:~bunp accounthmless olher
wise provided bylaw, funds received·bylth~tfi"der~yen:unent go inhi-lfie General 
Fund. Thenefu[t:, even if Washington was'hiIl~~g:the federa)Jgoy~ent for 
the cost of its program, the food stamp account coUicf&" drairied of fund, not author-



... 
ized by Congress, with Washineton'S checks bein, deposited in the General 'Funti. 
Although the amounts Washington is contemplating - perhaps $20 million a year
are tiny compared with the size of the food stamp program, theoretically if tl~t' 
amounts are expended from the food stamp account, insuffident funds could remain to 
pay federally-authorized food stamp benefits, requiring across-the4Joard reductions 
under section 18(b). 

PorNnately, severAl meclwlilwu; Wtit fur ensuring that the food stamp account 
is held harmless. rust, instead of writing a check to the federal government for the cost 
of the food stamps it uses, Washington could simply agree to have USDA reduce the re
imhur$P.mmts it otherwise would receive lor its costs of a.dministcring the federal food 
staII"IP program. This method could account for any illceiy cost of the proposed pro
gram: in fiScal year 1994, (or example, Washington received $34 million in federal ad
ministrative reimbursements for the food stamp program. Thus the food 5tamp 1Ir.
count would be making higher expenditures for coupon redemptions originating in 
Washington State (and for printing and diatributing COUpON to Wuhingtun) but iu ex
penditures for administrative reimbursements to that state would be lower by the same 
amount. 

Alternatively, Washington's agreement to reimburse the federal government for 
the coupons it WlCS could be lteiitt!d ill> it claim against the state. Section 13(a)(1) of the 
Food Stamp Act grants the Seaetary wide authority to assert, settle, adjust, and collect 
claims against households, stores, and state agencies "including, but not limited to, 
claims arising from fraudulent and nonfraudulent overissullN:cs to recipients .... " 
Claims collections are deposited into the food stamp account. A contract under which 

. Washington agrees to reimburse the federal government for benefits issued through 
this program would certainly give USDA the legal basis for asserting a daim IIgainst 
the state, which the state could then pay through section 13(a){1). Although the proce
dures sections 13 lind 14 establish for collectio1"ls ca.n be IliUUlt!W hat tlme-conswnIng, 
they were designed for contested claims. Washington could agree to make contem
poraneous reimbursements, which USDA could accept pursuant to its authority to 
"settle and adjust any claim." 

SdUn& a Rd.mb\l~ement Rate. Although USDA rejected Washington's pro
posal in conc:ept without seeking to negotiate about the specifics, it may be worth 
addressing briefly some of the issues involved in establishing the financial relationship 
between the State and USDA. Washington explicitly offered to pey a reasonable 
amount to compensate for USDA's additional costs of printing, transporting, and re
deeming food stamp coupons. In addition. Washington could not seek USDt\ ~eim-

~t-tf(~St~L " bursements for administrative time spent certifying ineligible inunisran1$~StI!~ <:, 
Jety U~yi". '.. funded food assistance benefits. Both of these calculations should be rS ~i?y'!rl;(~) c;c;) 
~'! .. ~ft, . ' ;~ USDA already estimates the costs of operating the coupon ay&leJn tor}l ~ ~ft, th;: g¢!~:lX": 1 •. 

~'t\f.....;;.. . establishing into cost neutrality standards for states' electronic benefit ~BT)'" ;. 
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systems. In addition, some states use the same eliJibWty workers tn administer the 
food stamp program and state general assistance programsi USDA already requires 
states to employ ac:eoWlting procedurcs to separate time spent 01\ food titamps from 
that spent on other activities. 

Since not all food stamps that ate issued ever SP.t mi.ftned, presumably some 
modest aedit should be applied to reflect non-redemption of the coupons Washington 
is purchasing. Again, national datA b ,~adily IIv4ilable to compute the rate of non
rede~ption. 

Althnugh Washington will be using a I'etailer network established, maintAined 
and policed with federal funds, this imposes no additional costs on the federal govern
ment iUul hmce should not be conslC1ered in establishing Washington's reimbursement 
rate. Indeed, by preventing as severe a reduction in food stamp volume a~ might other
wise take place at stores in areas with large numbers of immigrants, Washington's pro
gram could conceivably encourage some stores to stay in the food awn., pc~am and . 
hence remain available to recipients of federally-funded food stamps. 

Some households, containing both immigrants and dtiz.n5, may receive both 
federally- and state-funded food stamps. Should these households later prove ineli
gible for reasons unrelated to their iIrunlSl"Alll sbl~ (e.g., wueported Income or mjs.. 

valued resources), both the federal and state programs could have claims against the 
household. The federal claim would be collected through established federal proce
dures; thP. ~tfttP. would be left to its own devices to collect its claim. If the ".ouehold 
was eligible for some food stamps but fewer than it was issued, the federal program 
dgiun would need only to concern itself With collecting back the difference between the 
federally-funded food stamps the household received and the fedp.rlllly-nmded food 
stamps it was eUgible to receive; Washington already would have reimbursed USDA 
Eor any food stamps issued under its program, with thal ,elJlwurst:ment unaffected by 
whether or not the household eventually turned out to be elipble for the full amount 
under the state's rules. Because both USDA and Washington would have an interest in 
preventing trafficking in food stamp;, it might well be in the state's interest to enter 
into a cooperative law enforcement agreement with federal agencies. 

Section 17Cb) Waiver Authority. Although it appears the regular provisions of 
the food Stamp Act provide ample authority for USDA to approve Washington'S pro
posal, thi~ proposal also is approvable through a waive: under section 17(b) of the !loud 
Stamp Act. Although section 17(b) contains a list of provisions that may not be waived, 
t.el.:uun 7(a) does not appear on that list. eJt is unclear whether USDA could waive the 

.. '17 -. restrictions on legal immigrants in sections 402(a) and 403 nf thp. welfare law: a1thouSh. :" . . ,__. 
~ ·"",ct __ section 17(b)(1~{~) ~nly explicitly refer.eitI:es waivers of the prOvisions of the Pood, :r:::,-~ ':';;:.~. " '!~. 

~jJ.'ojr.:,,;t~ -' Stamp Act, the senel'al grant of Quthonty for USDA to conducl deUluIlstration projects ..,'-; ~F"- -.-
. could be construed to imply authority to disregard any contrary provision of law.) -' ;' .. 
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Similarly, USDA could waive the daim~ C'.ollpC'tion procedures of section 13 to the ex 
tent necessary to ensure that the funds received from Washington are properly de
po&itcd to make the food stlUJ'\p 4CCOWIt wlwle. 

USDA quite properly 15 loath to use section 17(b) as Ucense to disregard willy
nilly any provisinn~ of th(> Food Stamp Act that it or a state ascncy might deem unwiae . 

. On the other hand, if the waiver authority can never oveaide rules that Congress has 
established lor tllt: general operation of the food stamp program, it has no meaning at 
all. Clearly the very same Congress that established the new re~tri('ri('ln.s On immigrants 
also sought to expand greatly USDA's authority to accommodate states' requests to 
deviate from genetlllly applicable program 1Ulea. 

A waiver to permit Washington to implement its proposal would not open the 
door to a dismantling of the food stamp program's national standards through the 
waiver process. Unless USDA intends to give no waivers at all, it presumably will 
Wilnt to identily ptioritie~ 40l0"8 p~ible waivers. The PreSidenrs oft-statecl two 
major concerns about the welfare bill have been the depth of the cuts affecting legal 
immigrants and the severity of the food stamp cuts. The waiver Washington is seeking 
directly adcirp.~p.s both 01 those presidential priorities at no cost to the federal govern
ment. Even congressional opponents of spending federal funds on legal immigrants 
will U~ lutrd-pressed to find a basis for criticizing a waiver that assists these immigrants 
without incUtl'ing any federal costs. Indeed, the reimbunement ~y .. tpm Washington 
has proposed constitutes one of the most reliable and timely cost-neutrality guarantees 
USDA is ever likely to sec. 

AlthOugh some states are likely to cite a waiver granted to Washington as a pre
cedent for projects they would Iikp. to propose, USDA c:an readily distinp$h the WflSh
ington project as responding to priOrities recognized by both the state and the President. 

6 

'" .. 
. -~:'.l:.'.I. 



HR' ID: JAN 16'97 

PRIV ATIi.A TI01'\ OF THE FOOD STAMP PROGRAM 

ISSlTES REQUIRING DECISION 

TO what CXlent should the States be permined to transfer certification responsib~tjes 
to the private sector through competitively bid contracts and to what extent should the. 
Merit System of Personnel Administration provisions be waived to allow States to 
enter into eontra~ agrollmont6? 

BACKGROUND 

There is increasing interest among the State wdfVe agencies in transferring the 
adminittration of pub tic a&sidanee progrl1lTls ~o the priVll.tC seetor through 
competitively bid contracts, This interest stems, in pan fi·om the efforts of the Ftlder~ 
and State governments to tcst new methods to Improve program services and to / 
increase self-sufficiency 8mom~ program recipients. 

Contracting or priy:lt~n& eertllin functions of the Food StllmP Program is not ne~. 
h1any States have contracts with privates agencies to pro"ide Food Stamp 
Employment and Training services and all States that have implemented an Electronic 
Benefit Transfer (EBT) system have 8 contract agreement with a private entity 

\Jlhat j~ new is the possibility of contracting with private entities LO pClfuJl/I [unctions 
thllt have historically been the responsibility of the public sector, such as conducting 
the required food stamp interview and determining the food stamp eligibility and 
benefit level. Such proposals would requ.ire a wlI.iwlr t'Jf (,.UTremt statutory and I 
regulatory provisions related to the Merit System of Personnel Administration as 
required under section 11(e)(6) of the Food SlillllP Act of 1971, as amended. : 

CURRENT PROPOSALS REQUIRING DECISIONS ABOUT TJlE MERIT SYSTEM 
OF PERSONNEL ADMINlllTRATlON 

Tsxa, IntegrateE!.Enrollment S~s(elQ (TIE$) 

TJ.ES is a privatization initiative ofthe Texas Health and Human Services Commission 
(HHSC) and the Texas Council on Competitive Govmunent (CCG) in SUpPO" of a 
State law enacted in 1995. Under TIES, the certification and eligibility determinations 
for most pul/lic IIssistl1llce p,ognufls, includmg (he Food Stamp, Specilll Supplemental 
Nutrition Program for Women., Infants and Children (WIC), T AN'F end Medicaid: 
programs, would be contracted to the private and/or public sectors through . 
competitive bids. The TIES proposlIl would require It waiver of the merit 5YJtcm. 
prOViSion, unCler the Food Stamp Act. The Federal agencies and the State of Texas 
hnve been negotiating the conditions for releasing II Request for Offers (iU'O) for· 
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flAV( V . 
TIES ~jnc<: May, 1996. WIth the exception ofa final decision about the merit system 
provisions contained in the RFO, all other issues have been resolved. . 

Teltac ie expecting nnal approval or the RFO in January to be able: to release the 
RFO by the end of tbe month. Two consortia have been developed with the 

i--..j intention of bidding (In the RFO. One consortium is composed of the Texas 
N\ l '--Workforce Commission. International Business Machines Corporation and Loekheed 

I 
Martin Corporation. The other consortium consists of the Texas Department of 

u-~ . Human Servico8. :Eleetro~e J?3t4 Syst~ms Co~orntion And the Uni'r' Corp.olllti~~. f. 7 Arthur Anderson has also mdlcated an Interest In the proposal but has not aligned Itself 
~ \J' with a State agency .. 

Wisconsin Works &-21 

Under the W -2 proposal, the State would eontract on a eompetiti'i'e basis with a. 
~Iic or private agency tor certification a.etions such as gathering client eligibility 
information. COhcIucting eligibility interviews and da.a input. The State. presuming 
Departmental approval of its waiver request of the merit system requirements, rel~ased 
its Request for Proposals (RF1'). The State i;PeDdlng any furtber action UII (i.~ WJ.v.. 
RFP proceu uotil its receives Federal approval to waive the Food Stamp Merit lP'l.!. ........... 
System provisions. vn-

I). , 

PUBLIC RESPONSE 

The Department has received numerous letters from erne!oyee unions about the TIES 
proposal, including the American Federation of Lahor atld Congress of Industrial 
Ot2anizatiolls (AFLCIO). the American FHierarion of State. County, and MUnicipal 
Employees (AFSCME) and the Service Employees International Union. The unions 
assert that a waiver of the merit 1I)'IIIClll would result in a decline of client servlees, 
including access to prpgram benents and client c:.oli11dentiali . The Department . 
receIve over. e ers om emp oyees In isconsin objecting to the W-2 pr~ject. 

WAIVERA UTHORlTY TO CONDUCT DEMONSTlUTJON PROJECTS 

'fIN" \ • 

The Food Stamp and Social Security Acts provide the Departments with the authority 
to waive most statutory requirements to allow the States to conduct demonstration 
projects. Hnwever, bec-.L\use authcrity for the Merit System of Personnel MQtlQgCJ;1lcnt 
was transferred from the Departments to the Office of Personnel Management (OPM) 
under the LnCl8Uvtmmental Personnel Act of 1970, the Departments would need to f... 
obtain concurrence from OPM rior to approving 8flY demonstration project that : (' .~-...L-
would waive the ent ystem of ersonnel anagement. 
~ , 
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Approve Wah/~r (If Merit Sysreo;;. orPersonnel Administration.· Approval of rms 
and the W-2 would require use of the Department's demonstration authority and the· 
necessary approval Oflhc: Merit System of Per SOMe I Administration from OPM. Th~ 
Department's waiver authority for demonstrations is intended to test innovations and is 
nor intended to approve 10 -term 0 erationaJ alternatives such as those proposed by 
Texas n WiBconsin, Approval of the w3iver :nay re~ult in additionlll o~jections from 
employees unions and advocacy groups but would be supported by Stales, the National 
Governors Association and priva.te corporations whieh ha\'C tormed allianc~s with public 
aaencies to respond to the RFO .. 

, 

Deay Wnlver 0' Merit System of Pcnonnc1 Administration. Dcni~ ofth" TIES lind 
W-1 project would seriously disrupt the progress the Federal and State agencies have 
made on the proposals The l'e~eraJ agencies would receive serious objections from the 
State and private corporations. Also. B denial rna be viewed as inconsistent with the 
Administration's support for allowing t e private sectOr to;b~ jJlQIe involved in the , 

( udmirUstrution of pub lie liSslst/ln~ programs. Howevcr. It IS lmponllnt to nQ;e thllt : 

)
' during dle recent debate on welfare [efoon l~sJation. Congressional Conferees reinsiated 

the merit system provisions in the Food Stamp Act that a previous Senate bill had deleted. 
G 

Redefine ~ertification. The Food Stamp Act requires certification to be completed by ) 
merit system employees, Ccrtiflcation is /lot \JcLinccl ill c:iU\t:r" tht: Act or program '-J 

y reglJlations. Current re~ations provide that the required interview be conducted by merit 
system employ~s. The Depanment prefers this intell'retationt'which is supported by the 
legislative hilltory to the A('.t) but Stale5 want to reinterp~:!. the_~~~_s~ tha.! cO~1?Jjance 
could be achieved through the autcmated processing of data Qy. cOll1puters which are ' 
pfograJlull~u umler -Slate agency direction to make eligibility and benefit decisions. A J 
middle ground could preserve more merit system involvement in a complex eligibility: . 
determination process that requires judgment. FCS could require merit system revie~ of . 
application~ Imli interview re.sult~ before benefits were detenninod (a process comparable 
to the supervisory reviews currently used by many State agencies), The Department ' 
believes ir wouhl U;l imprudent to_elirrI!Ilate th~_~terview from merit employees on a . 
statewide basis wiihout further t~, M.&4- ~ ~ /'v[;{/ , 

Approve 'mall-scale demonstration projecu. The Department suppons privatization· 
initiltivea that may result in improved services andlor administrative cost~ savings. 
However, we have concerns about statewide initiatives that have not been proven to be 
effective any may seriously affect program access to low-incomc households, For : 
instance, TIES is a Statewide initiative in I State that issues armlJally approximately 10 
percent of food stamp :,enefits issued nationwide, A demonstrAtion limited to Ii sme.1t 
number of counties may be supportable by the advocacy ~oups. Private corporations 
may Object or lose Imerest in small-scale demonstration prOjects. It is unclear how the 
unions and other Stales would react to such a compromise. C os{ III I1t II/I p 11 
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Food Stamp, Medicaid, and l:mployment Service Privatization ~'. :soC) (VUeeh J 
The appl.icable section of law governing medicaid ° administration (42 USC ~ 

§1396a(a)(4)(A» authorizes the Secretary to require -the establishment of personnel standards 
on a merit basis ... as are found by the Secretary to be neassary for the proper and efficient 
operation of the plan ... - This l3nguase connotes diSClcion and may be the source of agency 
claims thaI the merit system requirement is wah--able. For e.wnple, the Secretary may find that 
merit personnel stalldards are not necessary for -proper operation. - On the other hand, the 
Secretary clearly bas the discretion to require merit standards. More imPOrtantly. the 
secretary's authority under these seCtions was expressly transferred to the Director oi OPM in 
1979. The IPA at 42 USC §4i28 stites that OPM has -all functions, powers, a'-la dutieS-
conferred on the SecreIary in the above referenced section of law. Therefore. the Sccreta!y of 
mrs does not have authority to waive merit ~dardS; that authority resides with OPM. 

OPM's lPA implemen~g regulations (5 CFR Part 900, SubpanF) -apply to those State 
and local governments that are required to operate merit personnel systems as a condition of 
eligibility for Federal assistance or participation in an intergovernmental progrom.· (§900.602) 
Although the ul2.tions 00 not expressly sta1e that rivale sectOr 0 • • ons cannot 
consicicred to have ment personn systems, there is a verj strong implication to that 
effc¢t. Appendix A to Subpart F of the OPM regulation lists the progrimS that -have a statutory 
Tequirement for the establishment and maintenance of personnel Standards on a merit basis.
FoodSmmps, medicaid and Employment Security (Uneroployme:lt Insuranc.e and Employment 
SeI'\ices) are expressly listed as programs subject to a requirement for a merit system. 

The language in the Food Stamp Act is stronger than the medicaid law regarding the 
requirement for merit personnel standards (i USC §2020 (e)(6)(b». The Food Stamps Act law 
states that -the State agency personnel ut:iliz.cd in underta1:ing such [Food Stamp eli.gloility] 
certification shall be employed in accordance v.ith the current standards for a Merit System of 
Personnel Admtnistration or 2ny SWldards later prescribed by the Director of the Office of 
Personnel Management PUISUant to section 4728 of TItle 42..... The IPA also transferred 
USDA'S authority regarding merit pe.rsonnel systems to OPM. 

For the above reasons, me:rit based standards are a non-waivable bar to privatization. 
Although the HHS Secretary may have had authority to waive the standards prior to the revision 
of the lPA in 1979, sbe does flot have such authority now. Only OPM can change its own 
regulations and they must go through a notice and comment period in accordance with the 
Ac1rninisttaIive Procedures Act (APA) prior to doing so. The APA requires that agency 
regulations not be changed arbitrarily. 

.. 
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OPM's AUTHORITY lJ1\"DER THE lNTER.-GOVERNMENTAL PERSONNEL Acr 

42 USC §4728 delegates the power of the Secrewics of Labor, Agriculture, and HHS 
\0 require the esmblishment of per50Mel standards on a merit basis to the U. S. Office of 
Personnel Management. 

The statutory references to §4728(a) that are relevant to our discussion are 10 the 
following: 

• 4728(a)(I): -2019(e)(2) of1it1e 7- is a refe:re:1ce to the Food Sl3mp Law prior 
to 19" amendments. The provisions formerly contained in 2019(e)(2) a..-e now 
covered by § 2020(e)(6) of TItle' 7. I • 

• 4728(a)(2)(A): "the Act of June 6, 1933. as amended (29 USC 49)" is the 
Wagner-Peyser Act governing employment services; and 

• 472S(a) (3) (D): -1396a.(a)(4)(A) of this title" is the fedor:al aatute authorizin, 
MecUcald 

Appendix A to the. implementing OPM regula1io:'lS expre'>Sly state that the Food Stamp, 
Employment Service, and Medicaid Programs -have a stannory requirement for the 
establishment and maintenance of personnel standards on a merit basis.. 
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eb.. 61 PERSO"'~E[. ADML~ISTRATION 

§ 4727. Interstate compacts 

42 § 4728 

'1'he consent of the Congress is hereby given to any two or more 
StateS to enter into compacts or other agreements. not in conflict 
With any law of the United States. for coope!'3.tive efforrs and muruat 
aSsistance (including the establishme~t of appropriate agencies) in 
Connection with the de\'eloprn~nt ana adm;n-stratio::l of personnel 
aria training programs for employees and officials of State and local 
goverDIIlents. . 

~O'ub:L. 91~48. Ti!!': U. § 207, Jan. 5. 1971, 84 Stat. 1915.) 
;r~ ':" .. 

HlS.TOlUc.u. A.'IID STATUTORY NOnS 
,~,:" 

~rililm NptU aa.d LegiSlative ~eporu 
Ac:u. House Re~n So. 91-1i33. 

U.S: Code Con/:. and Ad:n. 
• .... """. 'p. 5879. 

UBIURY REFERENCES 

~.s;~m;pacw IIIId agreements ~e;"",'ee!l st3.~ in gelle:"'..i. see C.l.S. Stares §§ 31, 32. 
143. 

Yc"ES'IU.W ELECTRONIC RESEARCH 

cases: 360k(a:id ke:-' :lumber)' 
WES'IUw guide' foilowine the Expli:Jlation pages of this yolwne. 

Transfer of t\incd.ons 

;F.I:.esc:rtt:.tio,n of personnel standards on a merit basis 

are hereby tranSferred to the Office all functiOIli. powers. 
'dtnl'il'"C:: of-

) the Secretary of Agriculture under section 2019(e)(2) of 
7; 

the Secreta..ry of l4bor under-
.;~ (A) the Act of Jl!ne 6. 1933. as amended (29 U.S.C. 49 et 

. Seq.); and 

:'" (B) section S03(a)( 1) of this title; 

the Secreta."')· of Health and Human Services under
, 'p"~A) sections 2674(a)(6) ~d 26~(a)(6) of this title; 

.(D) section 3023(a)(6) of t:us title; 

~(C) sections 246{a)(2)(F) and (d)(2)(F) arid 291d(a)(8) of 
~1"h:';" title; and 
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42 § 4728 

(D) sections 302(a)(S)(A), 602(a)(S)(A). 
1202(a)(5)(A), 1352(a)(5)(A), 1382(a)(5)(A). aDd IJ7~'ilujlJl 

(A) of this tide; and 

(4) any other department. agency. office. or officer (other 
the President) under any other provision of law or 
applicable to a program of gram·in-aid that specifically 
the establishment and maintenance of personnel standards 
merit basis with respect to. the program; 

insofar as the functions. powers, and duties relate to the ... r~.",..,.., .... · .. h 

of personnel standards on a merit basis. 
; 

(b) Standards for systems of pex:sonne1 adminismation 

In accordance with regulations of the Office of Personnel n"'~G~ 
ment, Federal agencies may require as a condition of paniclT"'Tlt'\" 
assistance programs. systems of persoc.nel administration cOlllSlstei 
with personnel standards prescribed by the OSce for po:sitiIO! 
engaged in carrying out such programs. The standards 

(1) include the merit principles in· section 4701 of this 
(2) be prescribed in such a manner as to minjmjze F 

intervention in State and local personnel administration. 

(c) Powers and duties of Office 

The Office shall-

(l) provide consultation au;,; t~chnical ad\ice and ass.istane 
to State and local goveI'!lI!:e!':'!S to aid them in complying 
standards prescribed by the Oroce under subsection (a) of 
section; and 

(2) advise Federal agencies administering programs of 
or financial assistance as to the application of required pelrso:one. 
administration st8Ildards. and recommend and coordinate 
taking of such actions by the Federal a&encies as the 
considers will most effectively carry out the purpose of 
subchapter. 

(d) Transfer of persoDllel. property. records. and funds; 
transfer 

So much of the personnel. property. records. and unel(JPClld.ed1:, 
balances of appropriations. allocations. and other funds of any FeJ~ 
al agencY employed. used. held, available. or to be made available 
connection with the functions. powers, and duties 'Vested in the Ofl:ic:ii¥ 
by this section as the Director of the Management and Budget sho!~ 
determine shall· be transferred to the Office at such time or times 
the Director shall direct. 
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(g) Interpretation 0 
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pt. 900, Subpt. 0, App. C 

s1stallCC undor a. prognm for fAihu'o t.o 
comply Wi th the reqwrcments. are BU

perseded t.o the eXt.e~t t.hat discrimina
t1o"n 1s prohibited by this &ubpart. ex
eept that noth1ng 1%1 this subpart reo 
Ueves a. person of ar. oblip.tion aa
swned or imposed Illlder a superseded 
regulation. order. iustnlCtion. or Uke 
dlrection. before the effective date of 
this subpart. ThiI; 6ubpa.rc does not su
persede LIlY of the folloWing (including" 
ruturc amendmenb; thereo!); (1) ~ecu
tive Ordar lll46 (3 CFR.. 1965 SuPp.) and 
~1I.t10IlS issued thereunder or (2) 
auy other orders. reralations, or in
strUctions, insofar as these orders. reg
ula.t10:El5. or 1nBttuctiona p!'otl1blt d1s
~t1on on the groand· ot race, 
eolor. or na.t1onal ong1.n ill. a. program 
Or s1ttation to wh1cl:l th1siubpart 181n
a.ppllcable. or prohibit 41sor1m1na.tion 
on &DY other ground. 

(1) Fomu and instructions. OPM shall 
issue and promptly ma.ke aval1able to 
all interested persons forms and de
wled instructions a.nd procedures tor 
effectWltiDg tl11s subpart as a.pplled to 
progra.IIU!l to wbich this su.bJ)al't a.ppUes. 
a.nd for wh1eh it 18 responaible. 

(c) Su~7J ancl cOOTdi1lQtion. Tho 
Director. omce of Perso~el Manage
ment may from time to time assign to 
offlc1a.ls of OPM. or to officials of other 
departments or agencies of the Govern
ment. with the consent of the deput
ment;S or agenc1es. responsib11l ties in 
c01lllection with tlle effectu&tion of the 
p~15ea or tltle VI and th1& 6UDp&rt 
(other -..b.I.D naponsib1Ut1es tor ftna.l 
dee1s1o: ... proVided in S 900.410), in
eludJJ:Ig the a.ch1e'9.meut ot efl'ect.1ve 
coord.ll1a.t1on ud mez1tnum md!onmty 
wttbin OPM ud witb.1n the executive 
bra.neb in the 8.pplle&tion of title VI 
a.%1d tbia subpart to sim1la:- programs 
a.nd in slmUar Situations. An· LCtion 
taken. de~rmina.tiQn made. or require
ment Unposed by an offici8.1. or &nother 
department or agency acting pursuant 
to an ass.1Dlment of responsibility 
under thia paracra.ph shall have the 
same e!!.ect La t.ho~b t.he action h&d 
bee~ taken by OJ'M. 

. 1\ 
5 CFR Ch. I (1-1-96 Edition) t 

... l>PErmOX A 'I'O StiBPAltT D-AC"I'IVl'I'ms .,~ 
TO WIDCB 'l.'mS SUBPART APPLIES '; 

I 
1. Pe:son::el :nob1l1ty a..ssinmellts of OPld. ... ( 

;lersollt:el ,,::"'--":D.IlT. toO title 5. U.S.c. c2Pter 
33 IUId 6 en. ;a..,""t 334 (36 FR MIlSJ. \ 
138 FR 17920. July S. 1973. 113 &:tIended &t 41 
Fit 6311. Feb. U.l983] •. 

.6J'PENDIX B TO St.'BPART D-_"-C1"!Vl'l'l3s 
TO WEIeR TBI.s SUBPART APPUB8 
WHEN A Pmlu.!ty OBJECl'IVE OF "mK 
FEIlElV.L ASSISTANCi) IS TO PBo\1ID8 .. 
~r~~ ~ 

~. 

1 .. No:e a.~ thIs time.. -f;t 

. APPEl-'DIX C "ro Stmi'ART D-APPLlcA.- " 
.: nON 'OF SOBPAaT D. l'ART 900, 'I'O .... t' 

PltoGlWot$ RBCZMNQ FE:DEaA.L Pt-
N.A.Nc::uJ. ASSlSTANCE OJ" '!'IDl OiTlOB \ 
OF ~NNXL M.;.NAQ~ 

NOIld.i5Cr1."nUI&tlon Ib P'e4e..~1' usiBted. 
progr&m$ or ~Je0t8: 

E-zamples, '!"he follo~ eump!eo 'II1Qont. 
~lnr ex1l&ust:1~e 1ll1Ulcra.~ t.he &ppuca.l:ion of 
the ~on~tlQI:I provill1ollB ot tb.o C1Yi1 
lUr~ts ACt. ot 196t 0: tlI1I sub~ 1.= =0-
grams reoelT"~ !1.D.I..IldlLl aaa1r..a.nce unw 
~ of :he ornce of Peno:nel Manage.. 
men;. 

l 
(1) Rtoi~er..ta of IPA 1lIl8ZlC!U ass1sta.:Ioe 

for ~ ~"O~ or fello_hips may ~ot 
dUX'erentat.e t.tt.'W.etI employe. who are eU
gible for ~ or !ellOW~lI8 on the 
ground or ra.c:e. color. or na.t1ow ong1n.. 

(2) :aeClj11e:: fa of IP A financ1&l &S8SIU.%ICII 
tor ~ ~ may not ;:.:-ovid. f&d.l1-
ties for ~ ",·;t~ ~e purpou or etreot of 
sepa..-o.t!lli' .::;.~lo"'·.6 on :~CI ~1l:Id. at ~ 
color. or ::a.t::.w C~f".lL 

SUbpart ~·-(R&servedl 

Subpart F-standards for c M.rtt 
System of Personnel AdmInls-
h=~ . 

A'OTIlo~: ~ U.S.C .• '128. 4763; E.O. 1l.l89. 
3 en. ~ 5Si (1m-1m Comp!!LtiOIl). 

SOUJlCE.: ~ n 9210. MAr, 4. l!m. c.n1ess oth
eI"lll1se no~ 

§ 900..601 Purpoae.. 

(&) The purpose of these reg'U1JLtions 
1& to 1mple:nent l)rovisioza ot t1tle n of 
the Intergovernmental :Personnel Act 
ot 1970. &.S amended. relatiDg to Feder-

o' 

i 
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. 

~ .. : 

t 

, .. 
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lly required. merit personnel &Y&t.cm1\ 
~ State t.o1<11oca1 agencies. in a. man
er tila.t ~eoglU~e$ fully the ngh~. 
<>wers. &.DO :'espons1bilitiea of StD.\.() 
nd local gOycn:meDts and eDcou-"t1.ge8 
Jllova.tio:\ and. allo;;-s for diversity 
mone State and local g-overmne:lta in 
h.e <1esif;"'%l. eToecuti':l. and. management 
! their !-Y5tenlS of personnel Mmin!&

ration. Ali proVi<1~ hr t.ha.t Act. 
'tb) CeX-..a1n Fe<1erel gra.nt progn.m.& 
~uire. u a. oondition of flJgib1l1t:9'. 

! 
.ha.~ Sta.teand loc:&l ae-eneies UIa.t reo 
:eive gTallts est&b~ merit pertIOnuel 
ystems for t.heir iIQl'SOlmel ozsgaged in 
'.dtiliDlst.r&t.iOD of ~e g:a:~a.1ded pro
;ram. These merit ~el syStems 
:re in some caaes required by 8p8Cf1lc 
~ed~ra.l gra,nt s~~tes and in o~er 
~I are reQuired by regula.t1ona of tho 
?'cdeN &;ra:1ter agenoies. Titlo n of 
:.he Act iit'os ~he u.S. OflIce of Person
leI M~ement a.1!:hority t.o prescribe 
;ta.JlQar2 {or these P'eders.lly reqtd1-e>d 
nent penson:lel systems. 

i 9OO.60Z ApplicabWty. 
(a.) Sections 900.6Q3..«)t. apply to "&hoae 

3ta.te and lC>O&l go~enu:1eDts th&t a..ooe 
:equ1:'ed to o~t.e merlt personnel 
Systems Ali a. oondition of ell81bUlty for 
re6.eral us1l;t..a.nce or p&rt1cipa.t1on in 
~ intergovernmenuJ p~ Merit 
,ersonnel systemB fire requ1re<1 for 
St&t.e a.:l.d local personnel engaged in 
the a..dm.!lUstra.t1on of assist.An.ce and. 
other 1::.tergovem:ne:ctal pro~. ir
respec:1.-eo! the source of fun4s for 
~heir sa!B.ries. where Fe:1eral l&W'8 or 
reg-.1lAuQu ~u1.."'e Whe est.a.tIlishme;1t 
aonc ~UI:.Lnce of such syate.ms. A 
rea.solOablc J2.umber of pos1tioxW. how
ever. O£y be ez:empted tk"Om merit per
so:mel sYStem coveIaS'e. 

(b) SectiOD goo.EnS applies to Fed.erBl. 
t.te:tciea tha.t; operate Fec1.er&l a.aa1st
&%Ice or U1t.ergoVe:I:.!DeDt&l ~. 

t 900.603 Standard. for a merit ~ 
,,{ perwozmel edm'nfllfTatiolL 

TAe Quality of public service can be 
improved. by the dovelop:nent of 6Y&
t..e%;'IB of personnel aA1mi :dstr"&uon COD
&l$teXlt vrt~b. 8ucb. merit ptinolples as-

(a.) Re:ru1t.f..Dg. lelect:i.ng. and a4vano
i!lg employetIS on tlle basis or their Z'el
a.tive a.bU!ty; knowledge. a..nd sk1lls. in
e!ll~ng open coIlSideI'8.~on a~ qua.11!ied 
aJ)plieaJ1ts for 1nit1A.l a.ppoiDanent. 

§900.604 

(b) ProviC!::g eQUi~ble all/! adeQu&te 
compellSlltioI:... 

(0) Tra1ning e::lployees. as Deeded. UI 
lI.l\8tJre higb <:~ty per1'OrmJl.l1ce. 

(d) ReW:c1-g employees OD the baa!J; 
of the adeqll3.CY of the!r performance. 
correet.1ng !:.a.dC<lu:.e perto.rn:.a.nee. 
anet &eJnl-&.t1n6 employees whose 1n&Q. 
eqaa.te peno:-o.a.nce caDnOt be cor
rected.. 

(e) ASsurll:l; !a.1r ~.a.unent of a.ppli
cants and e::lployoos in All aspects of 
~llDel BJ'l m1 n h ;tra.t.1oD without re
gard to polit1e&l aml1a.t10Jl. ra.oe. color. 
na.t.lonaJ. o~.gi::. lIeX. tel1g10UB creed.. 
age or- handiea.;> a.nd wit.h proper regard 
for tbe1r p:'i'I"aCy and coZllit1tut1ona.1 
tights e.a ~!tiz.en.s. This "faJr t.rea.t
ment" ~ei,le includes coznp~ee 
with me Fede..-al equal employ:neet opo
ponumty and nO:D~t1o:lla.W6. 

(0 A~ ;~a.t employees ue ~ 
tootaci ~ ooercion for p&rt1aa.n ~ 
litica! purposes and. are prohibited 
from ~ their omc!aJ a.tl.tho:1ty for 
the purpose of interfe:1.ng with or &t
feet1ng the result of an elee~on or a 
nom1na.t1oD to: ofnce. 

UOO604. Compuance. 
(a.) Certi/i=irm. ltJI ClUe! E:ecuttves. (l) 

Cert1.fie&tio:c o! ~eemellt by a. obJet 
e.xecut1ve of a State or local jur1sd1c· 
t10n to ma.1n.cn a. sntern of persoIlDel 
a4mj:ci st.ra.t1o;c. in coll!onr.ance With 
these Sta.:ldArds s&tiafies a.ny &~pl!"'
ble P'edere.l :ne:"it pe:-SOIUlel ::'eql.:...; " 
menta of the Federal a.sslsta.zlce c: 
other ;lrO~ to which ;>eI"SO:mel 
:>tADdgniB 01: a ::ler:it. bws are e.ppi!C!.. 
~le. 

(2) Chief el.eoutives will r.l&U:.ta!.:I 
these cert1CC&.t.l0XlS a.nd mAke tllezt: 
t.V&1lal:Ile to ~ Office or Penonnel 
M&.ar.geme=t. 

(3) In the a.bs.eJlce of cert1!lca.t1or. by 
the cb1ef elec'".ltlve. compliClC6 with 
the St&nd&..~ ::nay be certified. by ~he 
hea.ds of those Sta.te and local 8,i'e:lcies 
tha.t are req':!red to ba..e merit pe!"'Sor.
nel ~ as a condition of Fed.erai 
a.ss1StaJ:).ee 0: other iDte:yo'l."ermnentaJ 
procra,ms. 

(b) ~oLuti07l of Compl!lmce I$SUC3. (1) 
Oltie! executives of Stl.U and local ju
:riJld1CtiODS opera.ting covered p~ 
are respoJlBib~e for supervis1.Jlg compl1· 
&nce by POl'SCInnel systems ill thea- jU
ri.B4ict1oru; with the Standards. They 

435 
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§900.60:5 

sh.all :'esolve ~ t;.l!estio!lS :,eta.rc.1~ 
compliallce 1:-~' persoll."lel syste::lS in 
their jur..sdjCtioDS ~th :.~e St&nc.a.rds. 
Findings and s\lpportlng !o::u:nenta-
tio;! with rega."'d LO specific cocplia.nce 
issues silall be r.l&ir.wneli b~ t~e chlef 
exe~utive. or a personal desitllce. and 
shall be forwarded. 0:1. requp.st. t.o t~e 

S CFR Ch. I (1-1-96 Edition) 

.'>.pprim:x J\. TO St~P.-.p.T F-ST.k.~OARDS 
FOR " y~ SYS"!'E..'d. OF ?~"-SONNKL 
}-DH1.mSTR.A."!"lON 

p~ 1: nt! r:lilo\IM.n.g ;l:O~~1 !l&.-c a su;
l::.ory ~Qul:-e~en:. ror ";~e es:.&blli:::metlt alIC 
:n&1cte=c:e c! ;>crsor.z:el lIt&l:lea..."'Iis OIl 8. 
:nc:1t bwa .. 

omce of Persor.:el Y~emeD:. CE;.om 'V05HHt-... .. ,. sr?Wipry Re[(!nm.~ ---. 
(2) The t:ler.t ~-inciples at>~lr to tn· F~ St.O.::;l. i"ood Sta:l:1> Ac~ 0: 1m. as . 

tems or persoIlllel a.dm1n1stra.tion. The ame:l4e4: TV.5 C. 203)(e)(GXB1 
Intergoye~ent&l Perso:nel ... ot d.oes ~tlO:l&1 HesJtlL PlaJ:Il:ing &:Ito Resourctt 
DOt a.~t.borlu OPM to exercise anY a.u.- Developrlle~;. P'aDllc 5eeJ:t Semce Act 
t!lortt;y, dire¢t1ou or control oyer the entla XV). u amendeli )):y ~e NatiOnal 
select1o:l. ass1prnonJ;. a.ciVA::10emC:lt. Health Pl~:!l.I; &Dd P.esourceB Developme:l: 
retention. coz:npe~tjon. or other per- .f.ot or 1~7i. seedoD 1522. ox! Ja.nuvy 2. 1975: 
sonnel action with respeet to a.n:j ind.i- 12. t1.$.C. 3ClOc-:!(b)«()(B). • 

'dus:. St8.r~ or 10C&l employee. 014-A4e AB&i.o~ce. Social See:l..""1f;y Act 
'n (~,fe I). as a.::::.eu4ed br the Soc1aJ Seeurit:Y 

(3) if a. chJe! execu~1ve 1s una.ble to re- Act. AmenC:=el:':l! or 1939. seodOl: 101. on At4-

, 

! solve a. compliaDce iNUe toO the sa.t1&-. ntt.10.19S9:;i2P,S.C.302la.)'s>,A)J " 
r~tioll or 'the Office of Persomlel :Man- .'-:.sPtOTme.::t Seev1tr ('O:Dumplo;rrne::1t ~_ , 

... """n<. the om" ... " .... " the / """"" '"" "",.,""''"' .......... ~ chier exee:lt1ve i!l resolvillgthe ieaueJ SeeI!l1::y Act CT1:le mi. u lI..":'l.J::~ by t.he 
The Office of Personnel 2-!A.nageme:c.~! Social So-..~ty ACT. Al%le~=-el:l:.6 of 1935. 
as author1Zot1 by 5ect10:1 ms of t;~e secdo~ 301. 0;:' _ ... ~ 10. l!I39. lUllS ~e W 
lntergovernment;&l Persoll11ei Acl;. W1l~ ner-Pt<yeer -.. ~~ as Utlfl:lcled by Pub. 1-
deternnne whet!:l.er person.nel 5n;t'.f>:mS- ns. ~o~ 2. c_ September S. 1950: --U.. \ 

I 

I 

\ . u__ .... tho S ~\ s:n!&),l) ucl:lS C.S.C. 4 
are Ul .comp~ce '1'1.... e ~ .. _ W1:h l>epen.d.e!lt Children. i 
aild Wlll adVIse Federal ~eDCles re- Soc:W ~;3" Act ~t1e IV-A). u &J:l~cl6I1' 
g-a.rdi:l8" a.ppl1ca.::1ol:l of 'the Sta.nC1Lrds !l;, the S:ld~ ~tr Act Ame~entl! sI. 
a.nd recoml:lend actions to ~ Ou.t 1!JS9. 8t':Cdo:: iC~. 0:1 AWn 10 ]S33" 42 e::s:C. 
the purpose of the J.ot. Q\lemo~ re- . 
gard.Ulg ~%lteI1lreta.tion o~ tht Stand- IJd to tb.e B1!:r'I_ Soc1Al Se.:lurity .... ct (Title 
a.rds will be. referred. to t.he Dmce ot X). B$ a.me~~ ~ the Soei&l Secu.--1tY Act 
Personnel Managem8J:t. AmeDcil:leDti e! 1839. MC='OD '701. Oll A~ 

10. 1939; ~ 'O'.s.e. ~.)(5)-:A).l 
[~ FR 9ZlC. MLr. 4. 1983: 48 n lOBO!. Y.=-. !~. 
:L9B3J 

Aid to ~e l"r.::lancz:.t.ly =d 7o:...ll;y DIe
a.bled. Soe!.sJ Sec::r!.::; Act m~e XIVl. B$ 

l!.ZIJeDdec!. by ~e Soeis.1 Seec.""1t;y -".c:t AnlIZ1d-
1900.605 Establishing r. z:.erit requirE- menU! or 19!1O. ~t10D 1402. 0: A~ 2&, 

meut. 1~; 42 U.S.C. ~8S2( .. }(5)(A).: 

Fede.rn.l e.ge:lc1~ lDU.Y &dO .... t regulA- Aid t4 tl!e Aged. Bllnc!. o! Diaa.bled. Soei&l 
r Securtt:r Act (T'l.t1e XVI). a.:s a.oe:u:1cd 'by tM 

tiODS t!lat require the eata.t>lishment 1)( Publlo Vr"e1:a.:e Amen4.":lenU or lS62.. aeeuOD 
a. merit personnel sys:.em as B. condl- 1 25. 1 ,.. SXA).l 
tion for receiVing Federal assis~ce or MedJcaJ. ... ~ce (Met11CL1d). Soc1al " 
otberwiM partlc:.pa.t.iD8: in an i:ltef1'O\'· eu.'1ty Act mt!e X!X). as a:nen4ed b~ W 
emmenuJ J)rogram. only with <;b.e prior \. ?~!&l Sec\:.~ty .t.lr.en:.me:l:S of :965. seo:io: ) 
t.ppre~al ot the Office :;,! Pe:'SoWlel ~on Jl:Jr ~. 196$: t2 U.S.C. :39&'a.X4)(AV 
~et:lent. All ens:!.~ re~l\.t1oJlS StAte Ed esSSIihlEy ~ OD ~ 
will be 6ubm.1t'ted to the Of:1ee of Per- (Olde!' ~t.."1:&:11). Older AlllenC&D.li Act o! 
sonnt:l ~ement for renew. 1geiS ("l'1t.le :ilr.. 8.$ lI..":lt!:lde6 by the Com

f 9OO.80S ~lleatioZi. af procedures to 
implemc.t merit reqaI%'ementa.. 

Proeedues to i:cpleme:c.t these mer1~ 
requiremonu w11l be spet:ified ill th6< 
Fe~era.l Personnel Manual System ~d. 
o~h.er l"ele't"&.Zlt pll.blica.tiO:l8 of th$ or-
500 of Personnel ~ement. 

preuens1';'"e. 014r. Ame~~ ACT. Amend.
menta ot l~. secl:10!l xn on October 18. 1m: 
oU U.S.C. SCl2'7C&)ii). 

I Pub. L. BZ-Ei03 npealecl Titles 1 L XIV. 
and A."Vl or ~e Soc.!II.l Seeu..""1ty ACt. ef!eccVQ 
Ja.nca...-y 1. ;9'7'. ezoe:;>t tbat "such re~ 
dOCJ!. not &I'P!y toO Puerto RIco. Gua::c. alId 
the \'1rF;1:C lsl&llCa." 

4.36 

( 
t 
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\ 

\ 

.'¥- l 

~. ~\ 

AcIol>:10D 
Adopt:1on ~ 
of 1980: Q.tJ.~ 
P~'ll:Th' 

W&to~ r~u 
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WUlu...,.,.Sr.e 
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Health Ae; t 
X1t. May 1. 
No.1SA.. 
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SO:1&l Sec:~. 
u a.mmc1ed . 
~Act.o~ 
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Act 0:1973. 
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.)t\on A-ssis=ce a.nc1 F08t.et' Care. 
:ou AsIIIIlt&!lce &.lld. ctJld Wel!are .... ct 
. ; 42 U.S.C. 6i')(a.)(S). 
II: The lollo~S' pro~ have a. t"IlI!r

'Y :-eQulreme::lt to: the estab~Ct 
IUnteIlAZlce or pe~1l:1el st&n4&rds o~ II. 
baals. 

:m.ugis14ti071. c.r4 '~1b1JI Rc!trcrll% 

lpl.tlOZ1&l S&!ety &.ll~ Real th Standa.rd.8. 
ms-SteJ.:e:- Oocups.tloZ1&l SaSeey and 
1 Ao~ oC 1970: Oeeupa.tio:l8l S&rn,. &lid 
1 StAt.e P1am for Ule D ••• lopmeut. ud 
~en,: of St.Iltie Stauc1Ar4ll: Dep&.n.
)! L8.b0r. 29 en 1902.3(h). 
:P&~oll.tJ S&Jet.y aA~ llealtb. St&t1sttca .. 
m&-S~1B9t Ocoll;pattODal S&!ety &.lid 
1 Act or 19'1'0: BLS Gr"Ult ApPl!C&d.oU 
>far 1. 19?5. SuplllemcnW A.uutaDce 
A-
d Wel!&n Services. Social SecIu1:y 
'1t1e IV-B); 45 CFlI. !m.S9(c). 
elopme:t DlSa.bl11d.es Semcea 1Ulc! F&-
8 CoI:St;!"'.l~O~. Developmental Dis
.ee k:v1eo. &:Id Fa.cUlt;1u Connrue
• ct. La &mended b, Pub. L. 9>6.:12. on 
)ber 6. 1978: 45 CFR 1386.2L 
~ncy ~ement ..\BB1BtIll:I.~. Civil 
!IO .... ct; of 1950 CTitle In. 8.8 amenc1e4: 44 
OU. 
Iprelle::s1Te Emplo~ent &l1d ~ 
:ozlnll.eZlai,-e Emplo:nnent &Dd Tram
:t of 1m; 29 en •. 14(&). 
~ llI: no fol101r1llg' ~ b&ve per
l reqa1:emutl which ~ be =~ b7 & 
~ wluc:h co:!orms t.o the S~-

0: Mo:r1t Sysuma: ot !'enIotmel Admin· 
lon. 

Program. ~. c::>uf Re!t:r~ 

~b!l1tY De~r:tUu.t1on SemCD&. Soel&l 
1:3' ACt (Titles n c.U XVI>. 60S &.menl!· 
U tllea.blll., llaura.:lc:e Sc&w Jo4&hW. 
'N. H25.1. 
l:n ~::e for the ~c1 ildedjce.re). 
1 Seeur1~ .... Ct (Title XVlll). especi&lll' 
:f.Ilded by ~e Health ~ for the 
Aot.. OZI July 30. 1965: SSA St.Ilte Oper
s Manual. h"t IV seeuOI1 t510{&) •. 

xm G-Nondiscrimination on 
th9 Basis of Handicap in Fed· 
Ql'oIly As$fsted Programs of 
the OffIce of Personnel Man· 
ogem.nt 
"1IORrn": ~ U.S.C. "lil. 

J!C!:: 45 FR ~. Nov. a. 1980. unle8! 
wt.uIlO~ 

. 701 PurpoJe. 
a purpose of tbis ~ is to effec
~ section S04 or tlle R.ebabUitation 
~f 1973. to ellllli.na.te discr1t:liD&t1on 

§900.703 

on the ba.sis of u'Ddic.&p ill IU:Y ~:o
~ or a.c;.i\"ity :eeeinne' Federal !l . 
na.ne1al assi$taJl~ !~om "he Office of 
?enl!):ulel Mallage!:le:lt, (OPMl. 

§ 900.702 AppUe&bility. 

This £ubpaut 8.pp!ies to ea.cb a.cti~t:y. 
program 0:- p:-o;eet rece1~%Ig' Fedet'aJ 
fiJiJLneial 2S&1sta:lee !rom the Office of 
Pen;ozme! Mana.re."llellt !rom the c!&te 
this SUDpa.~ is ~jl;l.""O~ecl.. The du."'&l:1otl 
of the a.pplica.b1!1::r is t.he ~tlod o! 
t.1me for which tbe as&1stance ~s au
thorized. 

,9OQ. '708 I>e5nitiODS. 

UJUeM . the COntent ~qUires ot.her
Wise. ill thls sllb;.a.:t: 

(&) Re::lpient %:leans ~ State or lts 
poUtical sub<U,",..siO::l8. ~- ·:':I.5~e:l
tall ty or a.. State o!' i t.s poll tical S".l b
div1x1ons. IUlY fl':,bljc or pn~8.t.e ~ency . 
ills:itut1on. orga.nizaX1on.. 0::- other ell
tity. or r.:!Y ;lerso::. to which FeQeral !1-
na=.c1&l a.ss.i&taJ:lce is extended ~"ectly 
0: through a..noUle: :eeipie:ct. bel ud.i~ 
a.n.y successor. a.ssig:lee. 0: transferee 
or a. ~pie%1:. bu: exclu4ing the lUti
m&te be:letlc1a.r7 of the aa1stAZ1ee. 

(b) F~ /ir.c.T.citl1. ~c meazlB 
any ~t. loan. contract, (other ~ a. 
procurement CO:':"'"2.Ct or I!. CO!l:ra.ot of 
1nsura.noe or g-.:a..-anty). 0: i.IlY o~er 
arra.ngement by wl:.ioh ~h.e &4re:lOj pro
vides or other.-'.se makes availAble as
si£e&nee 1n the ':;:r. 0::: 

(1) F::nc!$; 
(2) Semoes of F&Cie:a1 ;lE!:'SO=el: 0: 
(3) Re.ILl ~~ pe~oZlB.l p~per:;y or &.:lY 

interest 1t! 0:' I:&e o! such p:'oper.y, ~Il
elud1l:lg: 

(1) 'I'raJls!ers 0: lea.ses of such ;!:"OJ>
erty for leS6 th.:l fai:- !:luket "I..lue or 
for reducec cons1~e:-a.tion; ant! 

CU) Proceeds ~cm a s:lbseQuent 
t:&nS!er or lease of such pro~rt:y it t.he 
Fed.er&l sha.."'e o~ itS f&ir =ket 't"alue 
1.S not :eturned r..o ~lle Fede~ GO't"e:Il
ment. 

(e) Fadli.ty :::D.eI!.!lS a,ll or c::,' po:t1on 
of buildings. s~ctures. ~1!.1~~ent. 
roads. walks, ~k1ng lots. 0: o~er 
real or personal j)roper'tY 0: !~u:-est in 
such propen;y . 

Cd) 1{afJ.f!Jca~ person r:'Iea.n.s ~. 
;ler&On who has E. Jlh:f$jw cr mental 
impairmen~ tb.a.t substaJlt.ia,lly li::ti!S 
one or more major liCe activities. has A. 
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Discussion Draft 
DeccDlber 16, 1996 . ,. 

COVERAGE OF V,rELFARkTQ. WORK PARTICIPANTS :::." '-::>:" .: .... : ... . 
UNDER THE FAIR LAMR STANDARDS Acr . . ..... .,:., 

. '«»>'~' .. :::. <:.<<:-> 
The Personal Responsibility and Work Opportunity Reconciliation Act of 1996'.':<::= > .::~;: :::"'~.:::.:\. 

replaced the Ajd to Famili~ w!th(Tr:e~!n)dbelnt Ckhildren program wthith a new "Temporary ':'\:.:':-'.:y::.:':<~: 
Assistance for Needy Famihcs ' I"U"U' oc ' grant progra.'1l to e states. and imposed "::'. :: . .':". 
strict requirements that T ~~ recipientS 'work as a condition of receiving TANF funds. . .. 
Under the new law. states must demonstrate that 25 percent ofT Al\'F recipients are 
engaged in work for at least 20 bours per "feek, or 3S hours in two-parent households. l 

Permissible "work activities" include: (1) unsubsi.z!ded employment; (2) subsidized 
private sector employment; (3) subsidized public sector employment; (4) work 
experience; (5) on-the·job training; (6) job search and job readiness assistance; (7) 
commu.'lity service programs; (8) vocational educational training; (9) job skills training 
directly related to employment; (10) education directly related to employment; (1) 
attendance at secondary school or GED program; and (12) provision of child care to an 
individual participating in a community service program. . 

A number of the above-listed "work acth'ities" contemplated by T A..'Tf are just 
that - work. Others are more education or training oriented. However, because many of 
the categories of "work activities" pennitted under TANF are vague and undefined, 
evaluation of Fair Labor Standards Act coverage cz.nnot be done on a categorical basis. 
but rather will depend on the substmce of the "'v,'ork activities" beL"1g performed, 
analyzed under DOL's traditional tests. The T A,"\r law does not exempt T ANF 
recipients performing work from FLSA coverage. Exemp!ioas by implication are 
disfavored under the FLSA. Th!lS, when T A}j~ !e~ipjents engage in '"work activities" I 
that meet the traditional tests for FLSA covchge, t.'iey will be entitled to the FLSA's 
protection. 

• • a' 

Our e),:perience to date with workfare programs makes clear that the activities to 
which workfare participants typically are assigned (e.g., cleaning parks. janitorial 
seI'\ices. clerical work) are jobs that unquestionably qualify as work under the FLSA. We 
believe, therefore, that substantial numbers ofTA"'F recipients "ill be perfonnmg wo;-~ 
and will be entitled to the Fair Labor Standards A~t"s minimum 'wage and other 
protections. 

I The percentage ofT.Al\Tf recipients who :r.1.:St be engaged in work increases by 5 
percent each year until it reaches 50 ~ent in !he year 2002. In addition, the nUIllber of 
required work hollIS inc:reases to 2S in fiscal year 1999 and 30 hours in fiscal year 2000. 



OMB·LABOR BRANCH ID:202-395-1596 JAN 10'97 17:02 No.011 P.11 

Tbe FLSA'S Purposes and C.Q.Y'O\f~ 

The Fair Labor Standards Act was enacted to eliminate "labor c.onditions 
detrimental to the maintenance of the minimum standard of living necessary for health, 
efficiency, and general well-being of workers" and !he unfair competition caused by such 
practices. 29 U.S.C. § 202(20). The Act.'s coverage is extrem~ly broad, and protects all. _ .. 
workers whom an employer '''suffer{s) or permit[s] to work." 29 U.S.C. § 203(g). As the 
Supreme Court has observed, "a broader or more cooprehensi\'e coverage of employees 
within the stated categories would be difficult to fr4IIle." ~y. Rosenwasser, 323 U.s. 
360,362 (1945). Senator Hugo Black, the FLSA's principal sponsor, characterized the 
FLSA's term as "the broadest .definition that has ever been included in anyone act." lit. 
citi!lg 81 Congo Rec. 7657 (1937). ',: 

Unlike other statutes. where common law t~ts of employment are utilized, the 
"economic realities" ofa sitUation govern whether a..'1 employment relationship exists for ( 
purposes of coverage under the FLSA. This bedr~k principle was set forth by the U.S. 
Supreme Court in Goldberg Y. Whitaker House COQperatjve r~, 366 U.s. 28 (1961). 
and has been consistently utilized since.l Under social welfare legislation such as the 
FLS~ "employees are those who as a matter of econm-ruc reality are dependent upon the 
business to which they render service." Bartles v, Binningham, 332 U,S. 126, 130 
(1947). The determination depends "upon the circumstances of the whole activity." 
Rutherford Food Con:>. v. McComb, 331 U,S. 722 (1947). Relevant factors include, but 
are not limited t9: "whether the alleged employer (l) had the power to hire and fire the 
employees, (2) supeIVised and controlled employee work schedules or conditions of 
employment,(3) determined the rate and method ofpayznent, and (4) m~.intained 
employment records." Bonnette \". California Health and Welfa.,.e Agencv, 704 F.2d 
1465. 1470 (9th eir. 1983) .. 

Although broad, the FLSA's defUlition is not all-encompassing. "An individual 
who, 'without promise or expectation of compensation, but solely for his personal 
p~ose or pleasure. work~ in activities carried o~ by other persons either, for their . 
pleasure or profit,tt is not an employee. Wglling v Portland Terminal Co .. 330 U.S. 148. 
152 (1947). Still. the overriding consideration is t..~e economic realities of the situation, 

2 Indeed, in Nation\\>1de Murual Insurance Co, "I, Darden. 503 \;.S. 318 (1992), although 
reverting to the common law test for interpreting the term "empioyee" for purposes of ERlSA. 
the Supreme Court expressly distinguished the FLSA and noted that the FLSA's "striking 
bread!h •.. stretches the meaning of 'employee' to cover some parties .... no migbt not qualify as 
such under a strict application of traditional agency l~· p:inciples." 503 U.S. at 326, 

2 
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under which an employment relationship may be found even where no cash paymentsarr I 
. made and the participants themselves do not consider themsel\:es employees. Lmuru! 

Susan Alamo Foundatjon v Sec'y ofLabQr, 471 U.S. 290 (1985). 

Proposed Guidance for EvaJu'ating FLSA C~veragc for IANF Redpients 

Based on e}..-perience to date with workfare programs, and the strong emphasis in 
the new welfar~ law on work, we believe that substantial numbers ofworkfare 
participants under TANF will be emplo);~es performing ... \,ork and will be entitled to 
coverage under the FLSA. A fact-based analysis of1he "ecor,omic realities" of the 
situation will make the employment nature of the relationship clear. We suggest that the 
Department of Labor articulate idance based on existing tests, for determinin FLSA 
coverage un er ANF work prosrams. and that DOL include such guidance in its Field 
Operations Handbook and other a,ppropriate sources. The following principles, gleaned 
from current law, should be included in DOL's guidance as to whether an employment 
relationship, and FLSA coverage, exists. 

1. "Striking Breadth" QfFLSA's CoveI"age. Congress intended the FLSA to 
have broad coverage in order to achieve its remedi~ purposes of protecting a minimum 
standard oiliving and eliminating unfair competition caused by sub-standard wages. 
Courts have consistently sffinned the FLSA's "striking breadth." ~ ~ Darden, 503 
U.s. 318; Ionv and SU.~an AlamQ Eoupdat;QD. 471 U.S. at 296. DOL should promote this 
principle of broad FLSA covet'2.ge in its analysis of welfare-to-work programs. 

2. Economic Realitir.s Test, DOL·s guida!lce should emphasize the appli.:ability 
of the "economic realities" test. in analyzing FLSA ~overage under workfare programs. 
The test is not mentioned in DOL's current guida.!ce. Fie.ld Operations Handbook (Oct. 
20, 1993) at lOb40(s). Inc1usio!). of the "econolT.lc realities" test is impor..ant to reinforce 
the point that as in all FLSA cases, the economic realities oftbe workfare situation should 
be analyzed to deten:iUne whether an employment relationship exists. The absence of the 
ecqnomic realities test in D,OL's guidance could re~ult in a mistaken view *at TANF 
work arrangements should follow a different analysis from other types of work. 

We believe the economic realities test will be saT.!sfied in the vast majority of 
cases, given that T AA"F recipients "as a matter of economic reality are dependent upon 
the business to which they render service" for their subsistence ir.come. Bartles v, 
BirmiD~bam_ 332 U.S. 126, 130 (1947). 

. . 

".: 
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3. Employer as Benefidary of Senices· A relevant factor in determining 
whether an employment relationship exists is whether the services being performed 
primarily benefit the employer or the individual. EID?loyers may argue that work being 
performed by workfare participants benefits the participant and not the employer, because 
the participant is performing the activit), as a condition of receiving government benefits 
aimed at.building economic self-sufficiency. They may also argue that workfare is akin 
to rehabilitation programs sponsored by the Salvation Army and others, which some 
courts have found to be "solely rehabilitative," and outside the putview of the FLSA. ~ 
Wjlljams v. Strickland, 87 F Jd 1 064 (9~ Cir. 1996). However, a better approach is to I 
focus on whether the employer is primarily benefitting from the work participant's 
activities. In this regard, a relevant conside!'ation should be whether the employer has 
assigned the TANF recipient to perfonn w9rk or produce products similar to the 
employer's other employeC$. 

4. Expectation ofCQrnpensat1M. Courts haye found the issue of whether the 
employee has an expectation of compensation for his/her services re!evant to the question I 
ofFLSA coverage. TANF participants will fully eX?eCt compensation, Le., at least their 
TANF payment, for the services they perform, providing strong evidence of !heir stams as 
employees. 

5. Tn Considerations. DOL should cop.sider whether an emplo)'er has availed 
itself Qfthe Targetted Jobs Tax Credit (or similar benefits) for the TA:N'F recipient or 
similarly-situated workers. Theseprograms typically rev.·ard employers for ~lovin€, 
hard to place individuals, including, in the case ofille federal law, welfare recipients. 
EmployeIS S:hould not be permitted to claim taX b.eaks based on em?Ioyer status but 
avoid employer status for purposes of paying the minimum wage. 

6. Funcj;ions vs. Labels: As previously noted, the "work activitiC$" permitted 
under TANF are broad in scope, ranging frem vocational education to community service 

. and employment. The categories of work activities contained in the law are not deftned 
and are not useful in distinguishing between acti .... ities that do and do not constitute work . . . . 
for purposes of the FLSA. Accordingly. the focus should be on the functions a TAJI.I'"F 
recipient perfonns, 8!ld not the label that the stale or employer attaches to those activities. 

7. Training "s. Work. The statedpUI))ose of the new welfare law is to help 
individuals make the transition from government 2SSistance to self-sufficiency. 

Equipping TANF recipients with the knowledge and skills needed for good jobs at good J \ 
wages will in many cases require extensive training and educatioIL To the e>..1ent T ANF 
training programs meet DOL's traditional criteria fo. excluding such programs from 

4 
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FLSA. coverage, DOL's standard rules should govern. However, DOL should' be Vi&ilan1t \ 
in not pennitting employers to use "training programs" as a subterfuge for engaging 
TANF recipients to perfonn work without the protections of the FLSA. 

Under DOL's traditional test for distinguishing betv.·een training and employment. 
trainees are not employees ifan six of the following factors ~ met: 

1. The training, even though it includes actual operation of the facilities ofllle 
employer, is similar to that which would.l?e given in a vocational school; 

2. The training is for the benefit of the trainees; 
3.· The trainees do not displace regular employees, but work under close 

observation (Note: T ANF does not permit ~ployers to displace current employees with 
T A}..tp recipients) 

4. The employer that provides the training derives no immediate advantage from 
the activities of the trainees and on occasion his operations may actually be impeded; 

5. The trainees are not necessarily entitled ';0 ajob at the completion of the 
training period; and 

,6. The employer and the trainees understand that the tr?inees are not entitled to 
wages for the time spent in training.' 

When confronted with employer arguments that T A. "'1F recipients are trainees and 
not employees, DOL should review the nature of the activity being perfonned and 
consider whether such an activity typically is consicered work. In addition, DOL should 
consider the typical duration of training for such work. Given past experience with 
workfare programs, it is likely that in'most cases, TANF recipients will be placed in Jow- ( 
level, entry-level work, and training will be of a l~-nited nature and duration. Thus, the 
nature and duration ofTANF worker training .... ill differ markedly from the training DOL 
has excluded from FLSA coverage. 

8. Who Ie: the EmptQ)"et1 The FLSA defines "employer" to include "'any person 
ac~g directly or indirectly ~n the interest of an emp~oyer m relation to an erpployee." 29 
U.S.C. § 203(d). lD determining who is the TA-''''F worker's employer, the traditional . 
indicia of employer control should factor into the analysis, including: 

3 Similar criteria were recently set forJl by DOL for PUIposes of distinguishing 
when activities under the recent School·to-Work Act count as work \'s. schooling. Courts 
often utilize the above criteria as g'.lidance, but do not necessarily fuid them 
determinative. Reich y, Parker Fire Protection District. 992 F .2d 102.3 (10th Cir. 1993); 
McLay~liD v, Enslev, 871 F.2d 1207 (4th eir. 1989). 

S 
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3. Whether the employer has the ability to hire, discipline or fire th~ 

employee; 
b. \\1lether the employer determines the rate or method of payment; 
c. Whether the employer has the right to supervise and control the 

employees' work schedule, conditions of employment, or type or manner of work being 

performed; 
d. \\llether the employer niaintaIDs employment records for the employee ' 

Roopene. 704 F.2d at 1470. 

In revie'wing the above factors. DOL should bear in mind that in some cases, a I 
joint employer relationship may,exist betw9:n the.state agency supplying TANF 
payments and \he entity for which the participant is working. Under FLSAjoint 
employe: doctrine, a determination of whether a joint employer situation exists depends 
on "all t.~e facts in the particular case." 29 CFR § 791.2(3). The joint employer 3,..Tlalysis 
will obviously be influenced by how a state elects to structure its program. \Vhile we do 
not know a great deal at this point about how states will be structuring their workfare 
programs under TM"F. U, will states utilize employment agencies to place 'workfare 
par'jcipants, will states divert TA..~ checks to an er:oployer or cODtinue to make TANF 
payments on their OVl'Il, etc., It is quite possible that a joint employment situation will 
exist. The state agency will, at a minimum, be responsible for the payment of "wages" in 
the form of a T ANF grant. and rna)' in many cases have a level of involvement and 
control over a TAl-."P work participants' assignment. The employing entity will have 
control over the work to be perfo::med and the conditions under which it is perfonned. 
Thus, both the state and the other employer may be jointly and seyerally Hable for 
payment of the minimul:n wage. 

Conclusion 

DOL should prepare and circulate guida.'1ce stating that the economic realities test 
will?e used to determine whether a TANF recipient ,is engaged in a ""work activity" that 
meets the defmition of work under the FLSA. nus guidance should be inco~orated into 
the Field Operation:- Handbook and other appropriate sources. 

6 
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"REGULAR" MINIMUM WOULD MOST UKEL Y BECAUSE INCOME 
WAGE WORKER QUAUFY FOR: BELOW: 

0 Food St:lmps 1 ~O% of poverty 

0 Medicaid for: 
. kids under 6 133% of poYerty 
- kids born after 10D% of poverty 

Single parent ~'ilh 2 kids 9/1983 
employed 40 hrs/wk 

.. 

'at minimum wage 0 Earned IncClme Tax . S 11 ,610/year 
makes income < 100% of Credit 

; I 

poyerty 
Some subsidi;:cd $r..te·set formulas 0 

S$.15/hour" 40 hrs week child care 
x 521wks .. S10.712 

0 Free school lur.ches 1.30% of poverty 
100% of poverty in 19% for kids 
for family of 3 .. S 12,9&0 

0 \VIC supplemental 1 S5% of poverty 
foed for kids < 5 

0 Home heating aid 150% of poverty 

0 Housing/rental 50% of mc:di~n income in 
assistance metropolitan area 

0 Job training thru 100% of poverty or 70% 
JTP A Title II·A of BLS li"bg standard 

0 Uneff,ploym:nt Because W3g¢S and hours 
Insurance worked would qualify in 

most states 
0 Workers Comp Because an "employee" 

Note: Since the automatic link between AFDC and MediC2id eligibility has been 
broken, Medicaid coverage could be available to the single working parent as well as 
the children if eligibility meets state· set sun duds that v,"ere in place 7116/96. The 
medi~n of all S+..-ttes in 1996 was gross income of $8,640 or less. Therefore, the single 
parent working 30 hours a w~ek at minimum .... :..ge for 52 weeks a yeaT ($&,034) would 
most likely qUlilify for coverage in most st<!tes, regardless of v,'hethef' they· re.;;c:i\'e 
T A~"F or not. 

I 
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"TANP WOl\KEl\" WOUU> MOST LIKELY IF GR.OSS INCOME 
QUALIFY PORr BELOW, 

0 }1o()d Stamp. 130% of poverty 

0 MtdlcaJd fon 
• kJdJ under'", 133% of poverty 

$lJIlIe parent .... Ith .2 kid. . Jdd. born aftet' 100% ot poverty 
ernptCljed in workfare .. 9/1983 
• ituation . 

j 0 Earned Income TR Sll,6l0/YClir 
As$UmIDB income Credit· . 
- < 100% poverty 

0 Some subsIdJzed State-set formula. 
child care 

(\ Possibly' 
trarupottttion 

St.te·.et fortnul:a. 

expclUCf 

c Free schoo11unebes 130% of poverty 
. for kid. 

0 WIC ~Ptlemental lS5% of povert.y 
food lor lcl$ < , 

0 Home ht<lt!ng ~td 1$OO~ ot pew~rty 
.. 

(\ liou$iJ\g/rental SO% af Jntdtan fncome in 
udKa~ct metr~lItan arH 

- 0 Job tralnJnl thru 100% of poverty tit 10% 
IfPA Tit,le J1·A of 8LS livine standard 

(\ Untmploym~nt If wagtS and hours 
IJuUrAnte worked. would qualify In 

0 Workers Comp 
most ~tes 
BeGauid an "'enlptoycc· 

Note: t)tnce the automatic nnK f)t[wten A~J,X; an(l Me<lJCaid euglbUit)' bAS beel\ 
broMn, Medicaid covc:raao could be availabt~ to the sin&le working parent as 'Wdl A$ 

the ebJldten If dlgtbJUty Il1ttU ItttMtt tt&ndud$ t'bst were In place 7/t6/96. Tho 
median 01.11 states in 199& waS gross Jncome of $9.640 or lesso Therefore, the single 
parent working 30 houn a week at minimum wage for 52 weeks a year ($8,034) would 
most likely qU.lUfy for covcrace in most stitt$, regardless of whether they ncetve 
TANPornot. . ' 

• 
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NOTE TO ELENA KAGAN r ~ 
FROM: SE'IH HARRI~ 

1 

I 
I 
I 
I 
I 
I DATE: 

SUBJECT: 

FEBRUARY la, 1997 

MATERIAlS YOU REQUES'IED 

i 
Attached are two draft documents we hq've prepared as part of 

our internal discussions regarding welfare ireform and worker 
protections: i 

(1) "Key DOL Questions for Welfare Re~nn . 
Implementation" which provides a prelipdnary and 
general legal analysis of several iss~s that we expect 
to arise. This document does not refliect all of our 
latest thinking, but it is a reasonablr starting place. 

(2) "FISA and Welfare Reform" which' a&:tresses the 
question of who is a "trainee ll

. (and therefore not an 
"employee") for FISA purposes. I 

1 

call me if you need any additional informat~on. 
I 
I 
I , , 
I 

; 

I 
·1 
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CONFIDENTIAL DRAFT INFORMATION--NOT tOR PUBLIC DISCLOSURE 

I 
I 

DRAFT 
1/6/97 

Th~s document is an inte~nal, confidential communica~ion containing ~ter~als 
that would not otherw~ae be disclosed to the public Under the Freedom of 
Information Or privacy Acts. Release of this document could .iqni~1cantly impedo 
the deliborative process within the ~overn=ont. Consequently, this document is 
labeled "Confidential" and no additional copies should be made except those 
needed by Federal employee. involved in the docicional process. 

I 
I 

KEY DOL QUESTIONS FOR WElFARE REFORM 
IMPLEMENTATIO"1r1 . , 

The following questions and answers are intended to provide a 
general overview of issues relating to the' applicability of 
Department of Labor administered labor protection laws to work 
activities provided under the welfare refo~m law. 

I 
I 

(1) would welfare recipients partici~ating in work 
I 

activities under the Personal Responstbility and work 
I 

opportunity Reconciliation Act of 1996 (PRWORA) be 
I 
I 

considered "employees" for purposes of the FLSA or would 

they be considered "volunteers" or 

from such coverage? 

I • 
Uti-alonees" , 

I 
I 
I , , 
! 

and exempt 

The l-'LSA has a broad definition of employe~ that focuses on the 

economic realities of the relationship betveen the parties 

carrying out an activity. As with all workers, this standard 
I , 

FLSA test would be utilized to determine if the minimum wage and 
I 

I overtime requirements apply to individualslengaged in activities 
I 

covered under the Act. Participation in m9st of the 12 work 
I 

activities described in the Act would probably result in the 
I 
I 

participant being considered an employee fqr purposes of the FLSA 

(the primar.y exceptions are nonemployment act! v i.ties 
i 
I 
I 
I , , 

.! , 

such as 
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I vocationa,l education, job search assistancf' and secondary school 
1 

attendance). While there is a recognized exception under the 
. I 

FLSA for bona fide "v6Iunteers," it is unlikely that participants 
1 

under PRWORA would meet the criteria for t~is exception. In 
I 

addition, While some activities may meet t~e six criteria 
1 

necessary for a recipient to be deemed a b~na fide "trainee" not 
I 

subject to the FLSA requirements, this exc4ption generally will 

not apply. 

(2) Are those tlworkfare" arrangements under which a 
I 

recipient is required to participate ~n work activities as a 
I 

condition for receiving cash assistanoe (without cash wages 
I 

in addition to welfare benefits) permissible under the FLSA? 
I 
I 
i 
! 

Yes, as long as those participants who are!employees for purposes 
I 

of the FLSA are paid minimum wage and over~ime. Using 
. . 1 

traditional "economic realities" analysis, iit appears that most 

'of the required work activities would cons~itute employment under 
I 

the FLSA (i.e., participants would be "empl!oyees") and thus 
1 , . 

participants would have to be paid wages a~ a rate, not less than 
I 

the Federal minimum wage. states employing participants could 
I 

meet FLSA requirements by paying wages of ~t least the minimum 
I 

wage and then offsetting the amount paid frjOm the participant's 
I 

cash benefits. states employing participa~ts may also consider 
I 

all or a portion of the cash benefits as waqes where the payment 
I 

I 
1 

2 , 

, 
i 
I 

-I , 
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clearly is 1 identified as and is understood: to be wages, and 

certain other criteria (e.g. recordkeeping) are met. 

, 

I 
[Note: There is a 1995 lOth Circuit Court I of Appeals case that 

held that an·SSI "workfare" program was 

The decision in this case may not stand 

could be distinguished from the PRWORAj 

I 

no~ covered by the FLSA. 
t 

further scrutiny; it 
I 

ana it is not binding on 
I 

other Circuits. However, it is the only Court of Appeals 

decision directly relating to a workfare program.) 
I 
I , , 

(3) Could states that operated commuhity work Experience 
j 

programs (CWEP) for welfare raoipient$ under the predecessor 

JOBS program, where the cash benetits'divided by the hours 

worked by the recipient were to equalior exceed the minimum 

wage, continue to operate such proqra~s in the same manner 

under the PRWORA? 

Some modifications might be required, 

i 
I 
I 
i 

depemding on the state's 
1 

implementation. While previous law specifically stated that a 

CWEP participant was not entitled to a salary or any other work , 
j 

or training expense under any other provis+on of law, this , , 
provision was not included in PRWORA. ! 

The modification necessary for FLSA compliance could include 

payment of wages to the participant for the hours of work and 

3 

.1 
I 
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offsetting reductions i~ the cash benefits paid to such 
i , 

participant or considering all or a porti~n of the cash benefits 
I 

as bona fide wages as described above. I 
I 

J , 
(4) Hay noncash benefits provided to: participants in work 

I 

aCltivities (e.q. Clhild care •• rvi(88)! be credited toward 
I 

meeting FLSA minimum wage requirementf' 
I 
i 
I 

Only if such benefits are provided by the ~mployer and meet other 
I 

traditional FLSA criteria for crediting of! non-cash benefits, 
I . 

I 
including (1) that acceptance of such benefits is voluntary, (2) 

I 

it is customarily furnished to employees in the same pos.ition, 

and (3) they are primarily for the benefit' of the employee. The 
I , 

FLSA also specifically prohibits certain employer payments from 
I 

being credited towards the minimum wage an~ overtime obligations, 

including payments for pensions and health: insurance (such as 

Medicaid) . 

, 
I 

(5) Hay deductions from a participan~'s wages be made by an 
I 

employer, with the effect ot reducing'the wage to an amount 
. I 

I 
less than the minimum wage, to repay the state for benefits 

provided to the participant? 

i 
In order for such deductions to be made, under traditional FLSA 

I 

standards, the employer may not benefit di~ectlY or indirectly 
! 

4 
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from the deduction, and one of three criteria would have to be 
I 

met: (1) The employer is legally requiredi to make payments to a 
I 
I 

third party by court order, statute, etc. ii (2) the employee 

voluntarily assigns a portion of the wagesl to a third partYi or 
I 

(3) the deduction repays a bona fide cash !advance of wages by the 
I 

employer.. I 
I 
I 

(6) Who is considered the emp10yer 0' welfare recipients 

participating in work activities for purposes of the FLS~ 
I • 

and OSHA -- the pUblic agency, or theirecipient of a wage 
I 

subsidy or contract, or is there a jo~nt emp10yer 
I 

re1ationship? I 
I 
I 
i 
I 

As with such determinations for any employbe, private or public, 
I 

the determination of who is the employer is fact sensitive and 
: 

therefore would be determined on acase-by~case basis. The more 
I 

involved the State is in the placement andlcontrol of the work. 
I 

activities of a participant, the greater t~e possibility that the 
, 

State would be found to be a joint employer. In these cases, the 
I 

State could be jointly liable for FLSA, OSI~ (under State OSHA 
I 

plans) and other labor standards violationf. even where private 
I 

sector placements are involved. However,· the mere payment of a 
. I 

. • I 
subs~dy to an employer would not, ~n and of itself, be sufficient 

I 
to create a joint employment relationship. I 

I 

5 

I 
I 

.. 
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(7) woul~ there be any special 

of velfare recipients carrying 

private seotor employers? 

I 

excepfionsto OSHA coveraqe 

out WOfk activities for 
I 
I 
I 

I 
I 
j 

OSHA generally applies to private 
I 

sector e~ployment. While there 
i 

is no categorical exception under OSHA app}icable to PRWORA 
I 

participants in the private sector, tbere may be some complicated 
I 

determinations to be made on a case-by-cas~ basis as to whether 
I 

participants are "employees", and who is t*e responsible 
I 

"employer", under OSHA. In particular, where some work 
i 

activities are administered as part of a public-private 

partnership, it is critical for purposes of OSHA coverage whether 
i 

the relevant employer is a private sector entity or the state. 
I 
I • 

Generally, case law under OSHA tends to place compll.ance 
I 

responsibility on the party most directly in control of the 
I 

physical conditions at a worksite.(Note: : the criteria for such 

determinations are set forth in 29 CFR Part 1975). 
I 

i 
I 
I 

(8) Are there any health an~ safety ~tandards applicable to 
I 

welfare recipients partioipating in vdrk activities for 
i 
I 

public sector employers? 

OSHA does not have jurisdiction over public sector employers. 
I 

However, if a State has an OSHA-approved State plan, the State is 
I 
I required to extend health and safety coverage to employees of 

6 
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state and local governments. Therefore, ~he 23 states and two 
, 

terri~ories with OSHA-approved state plans' would have applicable 
I 

health and safety standards to the extent ~articipants would be 

deemed "employees" of public agencies. 

terri~ories, there would be no coverage 

employment. 

I 

I~ the other States 
i 

ofi public sector 
I 
I 
t 
I 
I 

and 

(9) Are welfare reoipients participa~ing in work activities 
! , 

for public and nonprofit agencies reqpired to be oovered 
I 

under the unemployment oompensation Pfogram, or do they meet 

the qeneral exception to such coveraq~ provided to 
f , 

partioipants in publioly-funded "work: relief" or "work 

training" proqrams? 

I 
Federal UI law requires States to extend U~ coverage to services 

t 
performed for state governments and non-prpfit employers unless 

i 
the service is performed for those entities as part of a work

i 
I 

relief employment or work training program~ A number of , 
community service-related activities underlPRwoRA could fall 

I 
within the work-relief exception to UI covrrage of services 

I 
performed for state and local. agencies or nonprofit , 

I 
organizations. An Unemployment Insurance program Letter (UIPL 

I 

30-96) issued in early August clarified the criteria applicable 

to the work-relief and work training exceptions and generally 

7 

.I 
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. I 
I 

focused on whether the purpose of the actirity is to primarily 
, 
; 

benefit community and participant needs (versus normal economic 
I 

considerations) and whether the services a~e otherwise normally 
. I 

provided by other employees. If such acti~ities do not meet the 
I 
I 

criteria for the exception, participants providing services for , 
I 

these entities wouid likely be covered by ~he U1 program. 

(10) 

that 

, 
I 

Are there any other speoial exceptions to U1 coverage 
I 

. I 
could be applicable to welfare recipients? 

I 

I 
I 
i 

The "work relief" and "work training" exceftions do not apply 
I 

with respect to services performed for private sector employers. 
I 

Therefore, in the private sector the issue~ of whether a 
I 

participant is an "employee" and which entity is the "employer" , 
I 

will also be critical to determining whether participants arc 
! 
I 

covered by UI. The tests for making these: determinations is 

I 
similar to the common law and other tests used under many other 

laws, with the right to direct and control:work activities being 
I 

the primary factor for determining who is the employer. 
I 
I 
I 
I 

(11) Would Federal non-discriminatio~ laws apply to 

oomplaints of welfare recipients relating to the 
I 

administration of work aotivities under the PRWORA? 

8 

p' •• ' 



JS DOll,OASP ID:2022196924 FEB 
I 

10'97 11:09 No.002 P.ll 

-,-

I 
CONFIDENTIAL DRAFT INFORMATION--NOT tOR PUBLIC DISCLOSURE 

I 
I 
I 

Yes, non-discrimination issues could arisej primarily under 
I 

titles VI and VII of the civil Rights Act,1 the ADA, section ,504 
I 

of the Rehabilitation Act, and the ADEA. rurthermore, if 
i 

participants work for employers who are &1)50 Federal contractors, 
I 

discrimination complaints could be filed urder Executive Order 

11246, 'Section 503 of the Rehabilitation Aft of 1973, or the 

I 
Vietnam Era Readjustment Assistance Act. ! 

(12) Are there other Acts administered by the Department 
1 

that are relevant to the implementat~on of work activities 
I 

under the PRWORA? I 
I 
I 
I 
I 
I 

For participants meeting the FLSA definitlion of "employees", 
I 

protections under the FLSA Child Labor prdvisions (for example, 

restrictions in Hazardous Occupation Orde~s) would apply. In the 
I 

I 

somewhat unlikely event that such partici~ants meet the time-in-

service and other eligibility requirement~ of the Family and 
I 

Medical Leave Act, the protections of tha~ Act would apply as 

well. .In addition, if the work activitie~ relate to Federally

assisted construction, Davis-Bacon Act requirements are likely to 
1 

be applicable. We are also considering wijether participants 
I 

would be deemed "employees" for 

compliance with ERISA's minimum 

nondiscrimination rules. 

purposes 9f determining 
I 

participa~ion and 
I 

9 

" 

I 

I 
I 
I , 
I 

! 
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There are also a number of employment and ~raining programs , 
; 
I 

administered by the Department under JTPA ~hat could serve 

welfare recipients and count as work activ+ties under the PRWORA. 

However, the JTPA labor protections would ~e applicable to such 

i activities. 
i 

I 
t 
I 
t 

It should also be noted that under certainlcircumstances, the 

• • . . I 
add1t10n of part1c1pants to an employer's workforce could trigger 

coverage of labor protections for all of the employer's workers. 
I 

I 
For example, if an employer has 48 regulariemployees and adds 2 

, I 
participants who meet the FLSA definition of "employees" the 

I. 

employer would reach the 50 employee threB~old that could trigger 

coverage under the FMLA if other criteria qrc met" Similar 

results could occur with respect to the triggering of reporting 
I 

requirements under OSHA and OFCCP and othe~ program areas. 
I 
I 
I 
I 

In addition, the number of employees could1affect a small 
I 

, I 
employer's eligibility for penalty reductiqns under programs 

I 

required to be established pursuant to the IsmaIl Business 

Regulatory Enforcement Fairness Act of 199~ (SBREFA) for small 

businesses for violations of certain laws 

10 

i 
I 

(Ie. g. 
I 
I , 
i 

, I 

OSHA) . 
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FLSA AND WELFARE REFQtJx 
I 

The Fair Labor Standards Act (FLSA) provide~ minimum wage and 
overtime'protections for covered, employees. I The FLSA definitions 
of the terms "employ," "employee" and "emplpyer" are broader th~n 
the common law definitions. The FLSA defines "et.nploy" as to 
"suffer or permit to work." 29 U'.S.C. 203 (~) . '<An entity 
'suffers or permits' an' individual to work If, as a matter of 
economic reality, the individual is dependent on the entity. ~ 
Antenor v. n&$ Farms, _____ F.2d _____ (11th Cit. 1996). This is a 
fact-intensive inquiry. Rytherford Food Cokp. v. McComb, 331 

I 

U.S. 722 (1947). I 
I 

I The welfar.e reform law' ("TANF") permits 12 categories of "work 
activities. " However I whether someone is ap employee protected 
by the FLSA does not turn on the welfare law's title of the 
activity. ' The law contains no definition o~ those activities or 
detailed description of how they will be structured. Therefore, 

I • 
we can make no across-the-board judgments regard~ng whether a 
person performing in anyone of the twelve categories of "work 
activities" would be an employee under the FLSA. 

I 
I 

An employment relationship may exist under fhe FLSA even where 
the parties properly label the'program as "training" for purposes 
of the TANF. Where the training is not connected with any , 
employment and is provided ina school setting, the trainee 
likely is not' even engaged in "work" and thus probably is not 
covered by the FLSA. On the other hand, wh~re the trainiug is 
provided in a work-based setting, ~workH is: being performed and 
an employment relationship may exist. ~ v. Portlang 
Terminal CO' I 330 U.S. 148 (1947). The sta~dard FLSA test 
provides that an employment relationship does not exist in that 

'situation if:' I 

(1) the training is similar to that which would be given in 
a vocational school; i 

I 
(2) the training is for the benefit of!the trainee; 
(3) the trainee does not displace a regular employee; 
(4) the employer derives no immediate ~dvantage from the 

trainee's activities; ; 
(5) the trainee is not entitled to a j?b after the training 

is completed; and : 
I . 

(6) the employer and the trainee understand.that the 

• 1 
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I 

I 
I 

employer will not pay the trainee wages or:other compensation. 
I 

For example, a trainee may learn to weld b~ working beside and 
under the supervision of an experienced we~der at a manufacturing 
plant, without expecting any compensation. I If the employer gets 
no benefit from the trainee's activities, because the time and 

. I 
effort the welder spends in closely observing the trainee 
outweighs any usefulness, and there is no ~uarantee that the 
employer will hire the trainee after the t~aining, the test for 

I employee status probably would not be met. I 
I 

Even where an individual is an employee, not all training time is 
compensable hours of work. An employer is lnot required to 
compensate an employee for training time i~: (1) attendance is 
outside of the employee's regular working hours; (2) attendance 
is voluntary; (3) the training is not directly related to the 
employee's job; and (4) -the employee does ~ot perform any 
productive work during such time. 2~ CFR ~8S.27. For example, 
if a State, in its capacity as the provide~ of welfare benefits 

I requires attendance at training that is nod job-related, such as 
training in parenting skills or GED traini~g, such time is not 
compensable hours worked. . i 

i 

The fact that an employer need not compens~te an 
such training time (or the fact that some ~eople 
training are not employees at all) does not mean 
activity does not count as a "work activity" for 

! 
TANF_ I 

.. 

I 

t 

I 
I 

employee for. 
rece{ving 
that the 
purposes of the 

-


