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You have asked whether the so-called partial-birth procedure is ever necessary to save the 
life of a woman or avert serious harm to her health. Considerable medical uncertainty surrounds 
this question. The doctors of the women you met with believed the procedure was necessary for 
this reason, and other doctors agree that the procedure, in certain circumstances, is the safest one 
to use. Still other doctors dispute that health considerations ever demand use of the procedure. 

Perhaps the most reliable opinion is from the American College of Obstetricians and 
Gynceologists (ACOG), which issued a statement in January addressing the procedure, which it 
calls intact dilatation and extraction (intact D&X). According to the statement, "A select panel 
convened by ACOG could identify no circumstances under which this procedure would be the 
only option to save the life or preserve the health of the woman." (Emphasis in original.) The 
statement then went on: "An intact D&X, however, may be the best or most appropriate 
procedure in a particular circumstance to save the life or preserve the health of a woman, and 
only the doctor, in consultation with the patient, based upon the woman's particular 
circumstances can make this decision." In sum, doctors have other options, but those other 
options may be more risky or otherwise more undesirable from a medical standpoint. 

Other groups of doctors, with a greater stake in the abortion controversy, have taken more 
definitive positions. The Society of Physicials for Reproductive Choice and Health issued a 
statement last month saying that "in complex obstetrical situations, dilatation and extraction is 
the safest procedure to use. It carries the least risk of bleeding, perforation, infection or trauma 
to the birth canal." On the other hand, a group of mostly pro-life physicians called PHACT has 
written that "there are absolutely no obstetrical situations requiring the destruction of a partially 
delivered fetus," and indeed that the procedure involves serious risks of maternal hemorrhage, 
uterine rupture, and infection. 

A recent article in the New York Times notes that the partial-birth procedure is only one 
of three procedures (all of them "pretty gruesome," as one doctor says) that can be used to end 
pregnancies after 20 weeks. The article reports that three of the twelve abortion specialists 
interviewed for the article generally prefer the procedure on the ground that it poses less risk of 
uterine perforation. The article also notes that one doctor who does not usually use the procedure 
has done so on occasion because "the woman's anatomy or the fetus's size demanded it." 

Given the state of medical evidence on this subject, your longstanding position seems the 
appropriate one. That position would leave to doctors themselves the complex decision whether 
the procedure is medically necessary in a given set of circumstances. Allowing the medical 
community to make clearly medical decisions in this way is the only certain way to protect the 
health of women. 
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The Society of PJ!ysiciuns for Reprodu(;tive Choice and Health is the vok~ 
of the pro-choice physician. 

We have enclosed lHIt' polky statement which states the position of ollr 

organizal.ion Oil the therapeutic Dilatation and Extraction abortion 
pn.ict:dure, As YOli know, t.his procedure has been I.lnder attack in Congress 
alld ill many state legislatures. 
." , " 

,We developed -.~ and ~re distribl.lting - this policy s,tatement. as part of 
(lUI' mission to, encow'age all physicians to become more visi bk and 

I1kh.,,11I II,mk",,,:hl. MD, aniculate on reproduct.ive health issues as a professional, ethical and publi( 
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healt.h responsibility, . 

This is thefirs't. of many sud\ policy statements from PRell that will 
address issues of p.ubJic concern over reproductive healt.h . 
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PRCH Policy Statement 
on the Dilatation and Extraction Procedure 

The Sociery of P~ysicians for Reproductive (,noir.e and Health urges state 
legislatures and Congress not to ban an abortion procedure known 
medically as dilatation and extraction. As physicians, we are concerned by. 
any inappropriate government efforts to intrude in the confidential 
patient-doctor relationship. By limiting medical QPtions, legislation 
banning dilatation and e.xtract.ion can result. in physical harm to our 
patients. 

Legislation banning this procedure shifts the focus from an effect.ive: 
therapeutic procedure, in what are frequently tragic personal circumstance.s, 
to a. contenticius political debate. We agree with the American College of 
Obstetricians .and Gynecologists t.hat any legislation t.hat criminalizesa 
medically'established procedure is unwarranted. The resulting laws would 
pre-empt a re~ognized surgical treatment choice that only skilled 
physicians, in: consllltat.ion with their p;lt-ir:nt.'i, are (lu:llified to make. 

In (:om:plt'.x oh~tf':tric-al situations, dilatat.ion and f':xt.rar.t.ion is t.he 
safesl procedure t.o uSe'.. It c::mies thf': least. risk of hlf':eding, perforation, 
infection or trauma to t.he birth canal. These are potent.ial post surgical 
complicat.ions that a physician must consider to preserve a woman's ability 
.t.() havf':fut\:r~ healthy pregnancies. 

The dd:ision to recommend this medically indicated procedure 
depends upon expert medical judgment. and therapeutic 3.sseSSmenl. These 
dec.isions require a careful evaluation of the patient'S physical and 
emot.ional health and recuperative abilities; knowledge of proven 
t.he:rapeutk alternatives and their risks; and. the woman's informed consent. 
Physidans, in order to be licensed by state~ to make these medical 
recomm~.ndations, are required to undergo'rigorous training. including 
hospital-based experience and certification examinations. 

(Contillu(d) 

I· •. ~., •. n .. ____ ...... " 'A/.~ ... +~J n ..... __ ... _,.~J 
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Legislators are not qualified to make clinical decisions about the medical 
management of complicated obstetric conditions. Such decisions are a physician's 
responsibility within the privacy of the confidential doctor-patient relationship. 
Physicians must make safe and ethical recommendations based on scientific data 
concerning the benefits and risks to.a patient. Legislation that censors therapeutic 
options will undermine and compromise the quality of medical care and may result in 
needless injury and death. 

No t.houghtful woman or doctor makes the decision to have or perform an 
abortion - or any surgical procedure - lightly. There is no justification in this 
difficult personal healt.h decision for interference by legislators. As physicians, we are 
professionally obligated to assure the health of our patients. We are also ethically 
bound to speak out against any efforts by legislators to limit medical options for non-
scientific reasons. . 

TI,e Society. of Ph.ysiciam for Reproductive Choir.e and Health is a national organization that 
believes physicians have an ethical and moral responsibility to ensure that everyone 

has the knowledge, access to quality services, and the freedom of choice to make their 
own reproductive health care decisions. 

'. 
. 1/97 



JAN-14-97 TUE 14:10 ACOG GOVT RELATIONS FAX NO. 202 488 3985 P. 02 .... \.-

, t .. 

ACOG Statement of Policy 
As issued by the ACOG Executive Board 

STATEMENT ON INTACf DILATATION AND EXTRACTION 

The debate relOardil1g lcgillla.tion to prohibit a. method of c.bortion, cuch OS the laSiclation bannins 
"partial birth abortion," and ''brain sucking abortions," has prompted questions regarding these 
procedures. It is difficult to respond to these questions because the descriptions are vague and do 
not delineate a specific procedure recognized in the medical literature. Moreover, the definitions 
could be interpreted to include elements of many recognized abortion and operative obstetric 
techniques. 

The American College of Obstetricians and Gynecologists (ACOO) believes the intent of such 
legislative proposals is to prohibit a procedure referred to as "Intact Dilatation and Extraction" 
(Intact D & X). This procedure has been described as containing all of the following four 
elements: 

1. deliberate dilatation of the cervix, usually over a sequence of days; 
2. instrumental conversion of the fetus to a footling breech; 
3. breech extraction of the body excepting the head; and 
4. partial evacuation of the intracnmial contents of a living fetus to effect vaginal 

delivery of a dead but otherwise intact fetus. 

Because these elements are part of established obstetric techniques, it must be emphasized that 
unless all four elements are present in sequence, the procedure is not an intact D & X. 

Abortion intends to terminate a pregnancy while preserving the life and health of the mother. 
When abortion is performed after 16 weeks, intact D & X is one method of tenninating a 
pregnancy. The physician. in consultation with the patient, must choose the most appropriate 
method based upon the patient's individual circumstances. 

According to the Centers for Disease Control and Prevention (CDC), only 5.3% of abortions 
perfonned in the United States in 1993, the most recent data available, were performed after the 
16th week of pregnancy. A preliminary figure published by the CDC for 1994 is 5.6%. The 
CDC does not collect data on the specific method of abortion, so it is unknown how many of 
these were perfonned using intact D & X. Other data show that second trimester transvaginal 
instrumental abortion is a safe procedure. 

continued ... 

The American College of Obstetricians and Gynecologists 
409 :2th SIleet, SW, PO Box 96920 • WlIShingtOn, DC 20090-6920 Telephone 202 638 SS77 
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STATEMENT ON INTACT DILATATION AND EXTRACTION (continued) 
Page Two 

P.03 

Tenninating a pregnancy is performed in some circumstances to save the life or preserve the 
health of the mother. Intact D & X is one of the methods available in some of these situations_ 
A select panel convened by ACOG could identify no circumstances under which this procedure, 
as defined above, would be the only option to save the life or preserve the health of the woman. 
An intact D &. X, however, may be the best or most appropriate procedure in a particular 
circumstance to save the life or preserve the health of a woman, and only the doctor. in 
consultation with the patient, based upon the woman's particular circumstances can make this 
decision. The potential exists that legislation prohibiting specific medical practices, such as 
intact D & X. may outlaw techniques that are critical to the lives and health of American women. 
The intervention of legislative bodies into medical decision making is inappropriate, iU 
advised. and dangerous. 

Approved by the Executive Board 
January 12, 1997 
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STATEMENT ON INTACT DILATATION AND EXTRACTION 

The debate regarding legislation to prohibit a method of abortion, such as the legislation banning 
"partial birth abortion," and "brain sucking abortions," has prompted questions regarding these 
procedures. It is difficult to respond to these questions because the descriptions are vague and do 
not delineate a specific procedure recognized in the medical literature. Moreover, the definitions 
could be interpreted to include elements of many recognized abortion and operative obstetric 
tecluriques. 

The American College of Obstetricians and Gynecologists (ACOG) believes the intent of such 
legislative proposals is to prohibit a procedure referred to as "Intact Dilatation and Extraction" 
(Intact D & X). This procedure has been described as containing all of the following four 
elements: 

1. deliberate dilatation of the cervix, usually over a sequence of days; 
2. instrumental conversion of the fetus to a footling breech; 
3. breech extraction of the body excepting the head; and 
4. partial evacuation of the intracranial contents of a living fetus to effect vaginal delivery 

of a dead but otherwise intact fetus. 

Because these elements are part of common obstetric techniques, it must be emphasized that 
unless all four elements are present in sequence, the procedure is not an intact D & X. 

Abortion intends to terminate a pregnancy while preserving the life and health of the mother. 
Where abortion is legal after 16 weeks, intact D & X is one method of terminating a pregnancy. 
The physician, in consultation with the patient, must choose the most appropriate method based 
upon the patient's individual circumstances. 

According to the Centers for Disease Control and Prevention (CDC) only 5.3% of abortions 
performed in the United States in 1993, the most recent data available, were performed after the 
16th week of pregnancy. Data show that second trimester transvaginal instrumental abortion is a 
safe procedure. The CDC does not collect data on the specific method of abortion, so it is 
unknown how many of this 5.3% were performed using intact D & X. 

Terminating a pregnancy is indicated in some circumstances to save the life or preserve the health 
of the mother. Intact D & X is one of the methods available in some of these situations. 
Hewever( a select panel convened by ACOG could identifY no circumstances under which this 
procedure, as defined above, would be the ~ option to save the life or preserve the health of 
the woman. NetwithstaFleiiftg this cQnciHsie«,' ACOG strongly believes that decisions about 
medical treatm t must be made by the doctor, in consultation with the patient, based upon the 
woman's parti lar circumstances. The potential exists that legislation prohibiting specific 
medical practi s, such as intact D & X, may outlaw techniques that are critical to the lives and 
health of Am . can women. The intervention of legislative bodies into medical decision making is 
inappropria , ill advised, and potentially dangerous. 
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Abortion - Partial Birth Law Letter 



NOTE TO: 

FROM: 

January 22, 1997 

TODD STERN 
ANN LEWIS 
MELANNE VERVEER 

KITTY illGGINS A1 
Attached is Cardinal Law's letter to the President. HHS has asked to be consulted ina response. 

cc: Elena Kagan / 
John Hart 
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Secretartat for Pro-Life Activities 
3211 l>our1b StreeL. N.E. Washington. DC 20017·1194 (2021541·3070 FAX (202) 541-3054 

The Honomble William 1. Clinton 
The White House 
Washington. D.C. 20500 

Dear Mr. President 

January 16, 1997 

. As you begin your second term, I wish to assure you of my prayers. Good counsel and 
wisdom ,lIill be needed to .resolve the difficult i9~ues being our nation. 

14! 002 

One such issue is 'partial-birth abortion. It is my understanding that Congress is likely to 
consider this matter again. It is my sincere hope that the forthcoming discussion will avoid the worst 
aspects oflast year's debate. I pray that time will not be wasted debating claims that have been 
proven to be mIse. ' 

It is reported that Senator Daschle, with your approval, is crafting a bill to ban third-trimester 
abortions with exceptions for "life or health." Sueh a bill would prevent neither partial-birth 
abortions. nor late-term abortiops in general. The vast majority of partial-birth abortions are 
performed in the second trimester of pregnancy. a fact confirmed by it:ldependent investigations and, 
by the d~or whose paper initiated this debate. 

In regard to third-trimester abortions, an exception for '"health" (or "serious adverse health" 
or any similar fOl1llulation) eviscerates the ban. The Supreme Court has interpreted "health" so 
broadly in the abortion context that it includes abortions for almost any social or emotional reason. 
Th~se who perform partial-birth abortions have admitted publicly that they have done so for reasons 
of the woman's "youth" or "depression" or even the child "cleft palate." 

Furthermore. the evid~ce that partial.birth abortion is never necessary to preserve a woman's 
health or fertility. i~ overwhelming_ I urge you to consult with the Physicians' Ad-Ho,c. Coalition fo.,· 
Truth (pHACT). a group of nearly. 400 physicians who have spoken out on this: '., 

Mr. President, I believe it would be beneficial if you and I, perhaps with a doctor from 
PHACT, were to discuss this matter. I would welcome such an opportunity. 

Bernard Cardinal Law 
Chairman 
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Testimony Before 
the Committee o,n the Judiciary 

United Srates Senate 

on 

H.R.I833 

WaIter Dellinger 
Assistant Attorney General 

Office of Legal Counsel 
United States Department of Justice 

November 27, . .1995 

Mr. Chainnan, and Members of the Committee: 

I4i 0021005 

Thank you for inviting me to testify on H.R. 1833. a bill that would ban what it calls 

"partial-birth abortions." Due to circumstances arising from the lapse in agency 

appropriations. I was unable to appear at the hearing and am limited to submitting this 

abbreviated written testimony. 

~ : . 
Let me srare at the outset that the President strongly believes that abortion should be 

safe. legal and rare. He also opposes abortions during the third trimester, except in cases 

where needed to protect the life or health of the woman. Indeed. while Governor of 

Arkansas, he signed into law a bill that barred third trimester abortions except where needed 

, ' 

for the life or health of the woman or, in certain rare circumstances, for minors. Such 

restrictions are pennitted under Roe v. Wadel and its progeny. 

H, R. 1833 goes beyond such resrrictions. It would criminalize all performance of 

procedures described as "partial-birth abortion," now used to perform certain second- and 

I ~IO U,S. 113 (1973). '. 
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third-trimester abortions. The criminal prohibition is complete; the bill contains no 

exceptions. Instead, the bill would provide an affinnative defense for doctors who could 

bear [he burden of p'roving that they reasonably believed "partial-birth abortion" Was the only 

means of saving a woman's life. 

This legislation is inconsistent with the constitutional standards established in Roe v. 

Wade and recently n;atfumed in Planned Parenthood v, Casey.l Most significantly, the bill 

fails to provide adequately for preservation of a woman's life and health. As both ~ and 
i 

Casey make clear, even in the post-viability period, when the government's interest in 

regulating abortion is at its weightiest, that interest must yield not only to preservation of a 
( 

woman's life but also to preservation of her health.' 

The constitutionaJly required protection for women's health has two distinct 

components, both of which must be accommodated by any exception to the bill under 

consideration. First, ;the government maJ not deny access to abortion, even in the post-
, 

viability period, to a ~oman whose life QI heaJth is threatened by pregnancy.' Second, and 

. . 
ilpparently overlooked here, the government may not ,regulate access to abortion in a manner 

Ihat effectively "require[s] the mother to bear an inc~sed medical risk" in order to serve a 

state interest. 5 

In Thornburgh v. American College of Obstetricians and Gynecologists. for instance, 

Ihe'Court invalidated ;J. "choice of method" restriction requiring that doctors use the abonion 

II! S. (,I. 2791 (1992~. , 
• ~. 410 U.S. at 16.£·65: c .. ,oy. 112 S. Ct. aI 2804, 2SZI. 

• Ca~cy. 112 S. Ct, at 2804. 2821. 

• Thornburgh v. American C"Uege of Ob.rea-ici2ns and Gvnecol"gisllI, 476 U.S. 747, 769 (1986). 



procedure most protective of fetal life unless it would pose a "significantly greater medical 

risk" to the woman. With the exception limited to medical risks that qualified as 

"sigrtificant," the C!Ourt reasoned, the provision as a whole continued to mandate an . 
impennissible degree of '''trade-off' between a woman's health and fetal sUriival." In 

plainest .tenns, the provision was facially unconstitutional because it "failed to require that 

maternal health be the physician's paramount consideration.·6 

~, with its continued emphasis on the importance of protecting women's health, 

simply does not call into question this fundamental principle. Were there any doubt on that 

score, it should be ~solved by the very recent Tenth Circuit decision considering a "choice 

of method" provision in the post-~ regime. The provision at issue in lane L. v. 

Bangerter required doctors perfonning post-viability abortions to use the procedure most 

protective of fetal life unless it would cause "grave damage to the woman's medical health." 

Relying on Thornburgh, the Tenth Circuit invalidated the provision, and expressly held that 
, 

the relevant principle from Thornburgh was not "discredited" by ~: 

The importance of maternal health is a unifying thread that runs from ~ to 
Thornburgh aIJd then to Casey. In fact, defendants [elsewhere) concede that 
Thornburgh's ~dmoni[ion that a woman's health must be the pammount 
concern remains viral in the wake of~. The Utah choice of method 
provisions viol!lte this consistent strain of abortion jurisprudence.7 

l 

TIle same "consistent strain of abortion jurisprudence" is implicated by the legislation 

at issue here. Doctors who perfonn the procedure in question reportedly believ~ that it poses 
, J 

the fewest medical risks for women in the late stages of pregnancy. It therefore is likely that 

, 
• [g. at 768·69. 

, 61 F.Jd 1493. IS02·()J pOd-. Cir. 1995) (citas:ion orniaed). 

- 3 -
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in a large fraction of the .. ery few cases in which the p~edure actually is used, it. is the 
; 

technique most protective of the woman's health. A prohibition on the method, in the 

absence of an adequate exception covering such cases, would relegate women's health to a 

secondary concern, 'subordinate to state regulatory mterests, and hence violate the well-

established constirutional principle running from·~ to ~. 

What some have termed an "exception" to H.R. 1833 does not begin to meet this 

concern. First, of course, the provision in question - what would be section lS31(e) --

covers onJy cases in :which panial-binh abortion is nccessaIy to preserve a woman's life, and 

does not reach cases in which health is at issue. Second. the provision is not reiilly an 

e:sception at aU. Instead. the provision creates an affirmativ~ defeps. so that a doctor facing 

criminal charges must "carry the burden· of proving, by a preponderance of the evidence, both 

that pregnancy threatened the life of the woman and that the method in question was the only 

one that could save the woman's life. By exposing doctor.! to the risk of criminal sanction 

regardless of the circ!lmstances under which they perform the outlawed procedure, the statute 
\ 

would have a chilling. effect on doctors' willingness to perfonn even those abortions 

necessary to save wOl1len's lives .. Providing an affU'lt'lative defense, under which doctors 

rather than the government bears the burden of proof.! does not provide adequately for the 
·1 

lives and health of pregnant women . 

• 
Finally, the bill, in addition to failing to protect women's health, may otherwise 

impose an ~undue burden" on the ability of women to obtain pre-viability abortions.' Under 

I 

, C:a..ey, 112 S. Ct. a,2S19.21. 

- 4 -
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. I 

the legal analysis applied in Casey, the government may not place "a substantial obstacle in 

the path of a woman seeking an abortion of a nonviable fetus."9 

By way of an example, consider the breadth of the bill's defutilion of the outlawed 

procedure. The scope of that term and the unfamiliarity of the concept of "panial-birth 

abortion" are such that doctors who perform second-trimester abortions by any method 

cannot be certain that their procedures fall outside the scope of the criminal prohibition. As 

a ~ent newspaper article reponed, one group of doctors considering the legislation was 
,', ., 

,"unable to agree on what the law would cover -- but did agree that it posed a threat to 

anyone who did second-trimester abortions. -10 Given this uncertainty, and the threat of 

criminal prosecution, doctors might well decide to forgo the performance of second-trimester 

abortions altogether. In that event, the practical effect of the bill would be to limit severely 

the availability of a1lsecond-trimester abortions, imposing an "undue burden" on women 

seeking previability abortions. 

The procedure -- or procedures -- that wouldbe banned by H.R. 1833 are performed 

. I! 
primarily at or after 20 weeks in the gestational period. Abortions that are perfonned at this 

) 

point. when a woman's health or life is thn:atened, are tragically sad events, occurring under 

circurnstances where the Supreme Court has said the decisioD must be left to the woman and. 

her doctor, rather than govenunent regulators. The proposed imposition of criminal penalties 

in ~uch cases both wO!lld pose a real risk to women's lives'and health and would violate the 

Constitution. 

, 
• rd. at 2820. 

I. Tam ..... lewin. Wider Impact i, Foreseen for Bill (9 a_n Type or Abortion, New York Time., Nov. 6. 1995. at B7. 

- 5 -
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Tracey E. Thornton 
01/06/9701 :32:03 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Late-Term 

We have scheduled a meeting with House/Senate Democrats' staff to review~the bidding on 
later-term. We will meet this friday in Daschle's office to discuss. Before that meeting, we need to 
have an internal discussion. I'll talk to Hilley and try to set something up for mid-week. 

Message Sent To: 

Elena Kagan/WHO/EOP 
FOLEY_M @ A1 @ CD @ LNGTWY 
Todd Stern/WHO/EOP 
Elizabeth A. Myers/WHO/EOP 
John P. Hart/WHO/EOP 
Peter G. Jacoby/WHO/EOP 
Janet Murguia/wHO/EOP 
Katharine Button/WHO/EOP 
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.. JUN-13-1996 15:06 TO:E KAGAN FROM: BROWN, J, A. 

EXECUTIVE dFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Wa.hlngton, D.C. 20603.01)01 

1113188 
LEGISLATIVE REFERRAL MEMORANDUM 

TO: Legislative lIalso Officer - See Dlstrtbutlon below; 

P,1/4 

LRM NO: 4730 

FILE NO: 2470 

Total Page(s): .!I-
FROM: James JUKES (for) Assistant Director for Legislative Reference 

OMB CONTACT: James BRO 395-3473 l.egislatlve Assistant's line: 395-3454 
C-US, A=T E AIL, P=GOV+EOP, O-OMB, OUi=LRO, S=BROWN, G=JAMES, I=A 
brown.J8@ i.e p.gov 
Daniel TAN RUNI 395-5707 

SUBJECT: TRANSPORTATION Qs and As on Affect of Liability limitations on Railroad 
Safety 

DEADLINE: 5:00 p.m. Wednesday, June 19,1996 

In aCCOrdance with OMB Circular A-i9, OMS requests the views of your agency on the above subject before 
advising on Its relationship to the program of the President. 

Pleaae advIse UI if thla Item will affect direct spending or receipts for purposes of the 
"Pay-As-You-Go" provIsions of Title XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: These answers to questions from Senetor Kerry of the Senate Commerce, Science, and 
Transportation Committee relate to "Tort Reronn." 

DISTRIBUTION LIST: 
AGENCIES: 61-JUSTICE. Andrew Fois - 2025142141 

EOP: Elena Kagan 
BobOamus 
David Tornquist 
Dan Taoghertlnl 
Michael Delch 
Ed Clarke 
Victoria Wassner 

~II fA.1~fIWA. . 
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· )UN-13-1896 15:06 TO:E KAGAN FROM: BROWN, ,J. A. 

RESPONSE TO 
LEGISLATIVE REFERRAL 

MEMORANDUM 

LRMNO: 

FILENO: 

P. 2/4 
4730 

2470 

If your response to this request for views Is short (e.g., concur/no comment), we prefer that you respond bye-mall or 
by faxing uS this response sheet. 

If the response Is stlort and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 
to leave a message with a legislative assistant. 
You may also respond by: 

(1) calling the analyst/attomey's direct line (you will be connected to voice mall if the analyst does not answer); or 
(2) sending us a memo or letter 

Please Include the LRM number shown above. and the subject shown below. 

TO: James BROWN 395-3473 
Office of Management and Budget 
Fax Number: 395-3109 
Branch-Wide Line (to reach legislative assistant): 395-3454 

FROM: _______________ (Date) 

________________ (Name) 

_______________ (Agency) 

________________ (Telephone) 

SUBJECT: TRANSPORTATION Qs and As on Affect of Liability Limitations on Railroad 
Safety 

The following Is the response of our agency to your request for views on the above--captloned subject: 

__ Concur 

__ No Objection 

__ No Comment 

__ See proposed edits on pages ___ _ 

__ other: __________ _ 

__ FAX RETURN of _ pages, attached to this response sheet 
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LIABILITy uMlIS lOR RAILROAD AccmENTS 

QmmON 2: In FRA', view, would limitations on Uabllity promote or diminish the: incentives 
for railroads to improve safet), generally, and to improve passenger &afety in particular? 

ANSWER: The Adminjstration has indieated throughout the Amtrak reauthorization process that 
it is senenilly opposcO to the impOsition or arbitrary caps on punitive damase amoun~d would 
stron,gly oppo~e the inclusion of such caps in the Amtrak reauthorization lesisla.tion., Passenger 
service is suoh a small perc:cntage of the traffic on the freight linc$ ho.tinS Amtrak service that it 
ia doubtfbl that the presence or absence ofliabllity limitations bearing on passenger aervioe alone 
would affect a host railroad's safety behavior. The potcntial liability trom a freight ac:cidcnt is as 
largc or larser than that from a passenger accident IUld, in general, a railroad must do the very l 
.ame things to ullure the SAfety orboth kinds of Servic~ . 

\Y 
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5ljNATOB 'K'tBBY 

J,.JAIIlJTY LtMJD roB RAD..RQAD 4CQl)ENTS 

QlJESTION 3: In PRAll view, would cw6ifioation of well indemnifioation asroemcntl promote 
or diminish the incentives for railrOads to improve sarety? 

ANSWER: In 1971, when Amtrak was formed, it entered into a series of operlltinS &JI'"Il'lcnts 
with the private raU 8'cight carricr5 throuSh whidl Amtrak obtained JeCCP to the traob and 
facilitici it needs to operate intercity rall passenger service. Thele operating agreements included 
provisions throusJt which Amtrak indemnifies the &eight railroa4a for responsibility for passenger
related liability costs. Similarly, these qreementB also contain lansuagc: by which the freight 
railroads indemnifY Amtrak from responsibility for fi'eight .. related liability costs. Unti11987 and 
the Chase, Maryland Amtrak/Conrail accident, the parties operated und~ the assumption that 
thnc agreements addnJssed Uability costs derived &om acts that involved both ordinary 
neslilence and grO$$ negligence. FollowinS the Chase accident, Amtrak decided to challenge this 
a55\.lrnption and wu successful in having COnnWILSSUme resporw'bility for a portion afth. 
pwengeMmated costs olthe Chase aeeident. Notwithstanding Amtrak's decision to ohallense 
the 8$Nement language with respect to the Chase acx;ident, the FIlA docs not have a body of 
evidence that would lead the agency to conclude that operating rail passcn,er service on the buls 
of'the IlSsumptions that were inc.luded in the original opcratin, a,r~ents contributed to a 
lessenins of railroad safety durin, the sixteen yeats prior to tbtl Chale accident or that overall 
safety increased in lisht of Conrail's participation in meed", the passenger-related UablUty costs 
of that accident. There simply isn't sufficient data available on which to base a determinAtion that 
ra.ilsafety was afFected by the change in circumstances arising out of the Chase accident. 
IncidenU of 81'0&5 ne&ligence have been extremely rare in Amtrak's 25 year history of operations. 
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Calendar No. 255 
l04TH CONGRESS 

1sT SESSION H.R.17S8 

IN THE SENATE OF TIlE UNITED S'rATES 

DECEMJlFlR 4, 1995 

Received; rend twice and placed on the calendar 

AN ACT 
To reform the statut.es relating to Amtra\(, to authorize 

appropriations for Amtrak, and for other purposes. 

1 Be it enacte4 bydll.e Senate and II(Juse of Represcnta,· 

2 tives of tlte United Sta,f.es of A me1-ica: in Congress a,ssembled, 

3 SECTION 1. SHo:aT Tl'rLE. 

4 This Act may be eit-cd /IS the "Alntrak Reform nnd 

5 Privatization Act of 19H5". 

? . ~--; .-l~,(f 
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serve boards, or reservc engine service positions, where an 

increase in positions is the result of the retum of an Aru-

3 t k employee pursuant to an agreement elltel'ed int.o 

4 

5 

aragraph (l). Conrail's collective bargaining agree

organizations representing its tr.ain and engine 

6 eas shall be deemed to have been amended 

7 to conform to t 's paragraph, Any dispute or controversy 

8 with respect to the nteJ-pretation, application, or enforce-

9 ment of this paragrapl ~,rhich has not been resolved within 

10 90 days after the date of e enactment of this paragraph 

11 may be submitted by either p rty to an adjustment board 

12 for a final and binding decisiol 

13 Railway Labor Act."" 

14 

15 

16 

+7-

18 

19 

(c) TECHNICAL AMENDI\IEN'J',- ction 11347 of 

title 49, United States Code, is amended bJ striking "see
I 

tions 24307(0), 24312, and" and inserting in "eu thereof 

TITLE IV-USE OF RAILROAD 
FACILITIES 

,-_... - ----

C---~-~~~~~8~C~~.!~ I:~I!:_~~~TA.~f~~~~ ~.~-:~) 
21 (a) AMENDI\IENT,-Chapter 281 of title 49, United 

22 States Code, is amended by adding at. the end the follow-

23 ing new section: 

HR 1788 pcs 
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1 "§ 28103. Limitations on rail pa8senge.. tranlllpor~ 

2 totlon liability 

3 . "(n) LIIIII'I'ATIONS.-(l) Notwithstanding any other 

4 statutory or common law or public policy, or' the nature 

5. of the conduct giving rise to damages or liability, in a 

6 claim for personal injury, death, or damage to property 

7 arising from or in connection with the provision of rail 

8 passenger transportation, or from 01' in connection with 

9 any rail passenger transportat.ion operations over or rail 

10 passenger transportation use of J'ight-of-way or facilities 

11 owned, leased, or maintained by al{y high~speed railroad 

12 authority or operator, any commllter authority or ope1'a-

13 tor, any rail carrier, 01' any State-

14 "(A) punitive damages shall not exceed the 

15 greater of.-

16 "(i) $250,000; or 

17 

18 

19 

20 

21 

22 

23 

U(ii} three timcs the amount of economic 

loss; and 

"(B) noneconomic damages awarded to any 

claimant for each accident Or incident shall not ex

ceed the claimant's econOlllie loss, if any, by more 

than $250,000. 

"(2) If, in any case wherein death was caused, the 

24 law of the place where the act or omission complained of 

2S occurred provides, or has been <IOllstrued to provide, for 

26 damages only punitive in nature, the claimant may rccover 

DR 1788 PCB 
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1 in a claim limited by this subsection for economic and non-

2 economic damages and punitive damages, subject to para-

3 gJ'aph (l)(A) and (B). 

4 "(3) For pU11)OSeS of this subsect.ion-

5 "(A) the term 'actual damages' means damages 

6 awarded to pay for economic loss; 

7 "(B) the tenn 'claim' means a cla.im mado, di-

S rectly or indirectly~ 

9 U(i) against Am t.ra It , any high-speed rail-

10 road authority or operator, any commuter au-

11 thority or operat.(U', any rail can·jer, OJ' any 

12 State; or 

) 3 "(ii) against an of'tieer, employee, affiliat.e 

14 engaged in railroad operations, or agent, of 

15 AmtI'a'" allY high-speed railroad authority or 

16 operator, allY commuter 8uthOJ-ity Or operator, 

17 llny rail carrier, or any State; 

18 "(C) the term 'economic loss' means any pecu· 

19 niary loss rel,Tnlting from harm, inCluding the loss of 

20 eal1lings, medical expense loss, replacement serviees 

21 loss, loss due to death, burial costs, loss of business 

22 or employment opportunities, and any other form of 

23 pecliniary loss allowed unde)' applicable State law or 

24 under paragraph (2) of this subsection; 

11K 1788 PeS 
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1 . "(D) the tel'm 'noneconomic damages' means 

2 damages other than punitive damages or actual 

3 damages; and 

4 "(E) the term 'punitive damages'. means dam-

S ages awarded against any person or entity to punish 

.6 or deter such person or entity, Or others, from en-

7 gaging in similal' behavior in the fuhu-e. 

8 "(b) INDEMNIFICATION OBLIOA'l'IONS.-Obligations 

9 of any party, however arising, including obligations arising 

10 under leases or contracts or pursuant to orders of an ad· 

11 ministrative agency, to indemnify against damages or li~ 

12 ability for personal injury, death, or da.mage to propel·ty 

13 described in subsection (a), incurred after the date of the 

14 enactment of the Amtrak Reform and Privatization Aet 

15 of] 995, shall be enforceable, notwithstanding any other 

16 statutory or common law or public policy, 01' the nature 

l7 of the conduct giving rise to the damages or liability. 

18 "(0) EFFECT ON OTHER Iu\ws.-This scction shall 

19 not affect the damages that may be l'e£lOvered under the 

20 Act of April 27, 1908 (45 U .S.C. 51 et seq.; popularly 

21 known as the 'Fedcl'al Employers' J)iability Act') 01' under 

22 any workers compensation Act. 

23 "(d) DEFINITION.-For purposes of this section, the 

24 term Irail carrier' includes a person providing excursion, 

HK 1'788 PC8 

••. ~ ....... """" .... _ ..... "'I'IIu'!!!4£¥!!' ...... --... !I .... _ ........ """"'_ .. ...., __ ~. ·,...w ........... - _ ........... ':"':'""".-. ~.,. 

P,6/7 

• 
W· 

• 
• 



MAY-02-1996 11:58 TO:E KAGAN FROM: JUKES, J. P. 7/7 
• t,~ , 'It ", . 

• 
• 
.. 

.......... -

22 

I scenic, or museum train service, and an OWl;cr or operatol' 

2 of a privately owned rail passenger car." . 

3 (b) OONFORIIIING MIENDlI1l!iNT.-'l'he table of sec-

4 tions of chapter 281 of title 49, United States Code, is 

5 amended by adding at the end the following new item: 

"28103. Lhllitotiolla on mil 1l8&genger tl'81l8)>ortIltion liability.". 

- __ ~-1i- .... TIXLE-¥-FINANCIAL REFORMS>/-,..-

7 SEC. GOI. FINANCIAL POWERS. // 

8 (a) CAPITALIZA'rION.-(l) Section 243J4"~jtle 49, 

9 United States Code, is amended to l'e~gfOllOWS: 
10 "124304. Employee stock owner;aip plans 

11 "In issuing stock pUl'S~£ to applicablo cOl1}ornte 

12 law, Amtrak is encourago/tO include employee stock own~ 

13 ership plans.". / 

(2) The rlating to "",tion 24304 of ti~c 49, 

15 United Stn~ Code, in t.he table of sections of chapter 243 

16 of sllch t~ is amended to read as follows: 

14 

"243"inlPiOYCC stock ownel'ship plolls.". 

17 / (b) REm~MPTION OF CmmON STOCIC.-(l) Amtrak 

1 ;;hall, within 2 months after the dute of the enactment of 

this Act, redeem all common stock previously issned, for 

20 the fair market value of such stock .. 

21 (2) Seedon 28103 of tiUe 49, United States Code, 

22 shall not apply to any mil carrier holding common stock 

23 . of Amtrak after the expiration of 2 months aft.er the date 

24 of the enactment of t.his Act. 

HR 1788 pes 
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ID:5-3130 MAY 08'96 

~ECUTIVE OFFICE OF THE PRI:SICENT 
OFFICE OF MANAQEME"", ~D BUDGEt 

WASH1NQTON. D.C. 2D&O!t 

16:27 No.004 P.02 

May6,1996 
(Senate) 

STATEMENT OF ADMINISTRATION POLICY 

S ) 318 - Amtrak and Local Rajl Revitalization Act 
(Pressler (R) South Dakota) 

The Administration agrees with the thnIst of S. 1318, to enable Amtrak to respond to conSl,lmer 
needs and market realities and to free itselfftom :federal subsidies. Although S. 1318 includes 
many provisions to that end, some oflts provisions could impede achievement of these objectives 
or impose other unn~ssary burdens. 

The Administration is generally opposed to the imposition of arbitrary caps on punitive damag$ 
amounts, and would strongly oppose the inclusion of'any provision ill S. 1318 imposing such 
caps. 

The AdministMion 31$0 strongly opposes the requirement that appropriated. funds be provided to 
Amtrak on an accelerate<i basis. This requirement, which is not necessary to support Amtrak's 
operations, would shift $659 million of'Federal outlays to FY 1996 that would. occur, under 
current law, in FY 1997 Al'Id FY 199$. This would UlUlecessariJy incr~asc Federal borrowing 
costs. 

In addition. the Administration strongly opposes Senate passage ofS. 1318 unless it is amended 
to: 

o Delete the provisions for a permanent authorization of appropriations for the Local 
Rail Freight Assistance Program (LRF AP), and modifications to the section 511 
loan program. The President did not request, and Congress did not provid~ any 
appropriations for LIlP.AJ! for the current fiscal year. The rail freight industry h\\$ 
clearly ~I>tabli$hed its ability to operate without Federal sub$idies or loans. Ally 
future decisions to $Ubsidize tho flul freight irtdllstry shOUld be made by local and 
State govenunents in the context oftheh· overall transportation plannhls, not by 
the Federal Government. 

o Delete the provisions which would subordinate the Federal interest as a creditor in the 
went of a default under the section 511 loan program. Such provisions increase 
the risk, Md therefore the "subsidy rate," ofloans guaranteed under this program, 
th«eby reducing the number of loans Which couleS be made with the resources 
available. 
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o Delete: th(; proposed guaranlee of new borrowing authority for Amtrak, as Amtrak 
already has 81.lfficient authodty to borrow. Amtrak would probably be reqUired to 
rely on ll'ederal tlUbeidies to repay these lo~. C0llSe<lucntly. any amounts 
appropriated tor loan guarantee,~ would lever.se few, ifany. additional dollars in 
loans. 

o DeJ.ete the mandatory transier of ownemup ofWuhington' $ Union Station to 
Amtrak. Union Station has been successfully restored and redeveloped at Ftrleral 
expense. TIlls National Landmark should remain under Federal ownership. 

Provid~ \'Ill appropriate role tor the Executive branch. including the Department of 
the TI"QIl$Ury, in re"\"ic~ recommc:ndations to ~ made by the Amtrak Refonn 
CQuncil, which WQuid be estabtiehed by S. 1318. 

."MUL ~/4"!' 

2 

8.1318 would increase direct spending. It is therefore subject to the pay-as-you-gO requirements 
of the Omnibus Budget Reconciliation Act of 1990. OMS's preliminary scoring estimates for this 
bill are pre$eJltoo in the table below. Final scoring of this legislation may deviate from these 
estimatc:s. 

OutlaY$ 
l2.2.6 
658.9 

P!lx-A$~ You-.Go Estimates 
($ millions) 

l2.21 
-370.5 

1m 
-288.4 

* ... "'** 
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o 0 



" ,-' 

. " .' h., . "~';" ~·'-"1tli~. 

I, 
i 

\, 
\ 

.... 

". : .. 

.. ' .. 

I 
i 

'1 
j 
I , 
1 

.. I 
I 

I 
1 

, 
,1 

I 
~ 
~ 
~l 

S'"t ... d··i ~c..T C n...-f 1) I ~ 

~tk J;~ ~~}c.t..f J? 
oM\? ~\ 10 \A..A..t. \a..oI LM\W. Ht-
~a...v-..h tc ~lA.lAN W W. ~ Th...t 

\n.CA. t Lu k cA. \M..o..t4.i oJ) eM. 'f' l . alL --I~ 

~~ ~ 'Pur . 
(J'V WL. IA vv--l I LA... 

I ) 

\A.t.t.~ ~ 

qc-tA fL<; ~ -: LU e 4t~~+lc 
~ e. c. ( cA..A. 

i C:I!.: rJa.L 
'J y 
~ 

t ~_, ~~" _,,:-:-:-_~_.~_' _' ___ '_-,-~ ____ ~ _____ ~-_ _,_\~----. 
~\ 

" 

~\ . j 
~:;-;;~ifiPfJ;:::¥::t;~;;~:t~:, ~:;;:r:;:'-""~;~~r:'< -. -::';~:., 

i1 



MAY-Ol-1996 18:12 TO:E KAGAN FROM: JUKES, J. ~. 210 
chi .. :t v~· AI.--

DRAFT 
May I, 1996 
(Senate) 

S' 1318 - Amtrak and Local Rail ReY!taIization Act 
(Pressler (R) South Dakota) 

The Administration agrees with the thrust of S. 1318, to enable Amtrak 10 respond to consumer 
needs and market realities and to free itself from Federal subsidies. Although S, 1318 includes 
many provisions to that end, some of its provision!: could impede achievement of these objectives 
or impose other unnecessary burdens, 

~ 
[The Administration is particularly concerned that Amtrak reform legislation avoid the imposition 
of arbitrary caps on punitive damage amounts, and would strongly oppose any amendments to 
impose such caps.] 

In addition, the Administration strongly opposes Senate passage of S. 13 J 8 unles8 it is amended 
to: 

o Delete the requirement that appropriated funds be provided to Amtrak on an accelerated 
basis. This requirement, which is not nece!l!lary to support Amtrak's operations, 
would shift $6S9 million of Federal spending to FY 19?6 that would occur under 
current law in FY 1997 and FY 1998. • 

o Delete the provisions for a permanent authorization of appropriations for the Local 
Rail Freight Assistance Program (LRF AP), and modifications to the section 51 ) 
loan program. The President did not request, and Congress did not provide, any 
appropriations for LRFAP for the current fiscal year. The rail freight industry has 
clearly established its ability to operate without Fcdcrill subsidies or loans. Any 
future decisions to subsidize the rail freight industry should be made by local and 
State govCrnrntlOts in the context of their overall transportation planning, not by 
tho Foderal Government. 

o Delete the provisions which wmild subordinate the Federal interest as a creditor in the 
event of a default under the section 511 loan program. Such provisions increase 
the risk. and therefore the "subsidy rate," of loans guaranteed under this program. 
thereby reducing the number ofloans which could be made with the resources 
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available. (The subsidy rate is the cost to the Federal Government of guaranteeing 
a loan. expressed &s a percentage of the total amount suaranteed.) 

o Delete the proposed guarantee of new borrowing authority for Amtrak, as Amtrak 
already has sufficient authority to borrow. Moreover, OMB and CRO would be 
required to score the subsidy rate for guarantees of any new loans at, or close to, 
100 percent. This is because Amtrak would probably be required to rely on 
Federal subsidies to repay these loans. Consequently, any amounts appropriated 
for loan guarantees would leverage few, if any, additional dollars in loans. 

o Delete the mandatory transfer of ownership of Washington'" Union Station to 
Amtrak.. Union Station has been successrulty restored and redoveloped at Federal . 
expense. Thi5 National l.andmark should remain under Federal ownership. 

o Provide an appropriate role for the Executive branch, including the Depattment of 
the Treasury, in reviewing recommendations to be made by the Amtrak Reform 
Council. which would be established by S. 1318. 

Pay-As-You-Go Scoring 

P.3/6 

2 

S.1318 would increase direct spending. It Is therefore subject to the pay-as-you-go requirements 
of the Omnibus Budget Reconciliation Act of 1990. OMB's preliminary scoring estimates for this 
bill are presented in the table below. Pinal scoring of this legislation may deviate from these 
estImates. 

Outlays 
W6 
658.9 

Pay-As-You-Go Estimate.& 
($ millions) 

1997 
-370.5 

1998 
-288.4 

••••• 

1999 
o 

2000 1996-2000 
o 0 

(Do Not DIstribute Outside tbe Exc£utlve Office of the President) 

This Statement of Administration Policy (SAP) was developed by the Legislative Reference 
Division (Brown), in consultation with the Departments or Transportation (CTOuter), Justice 
(Taylor), Labor (Taylor), Energy (Slaughter), and thc Treasury (Thompson, Farrell, Levy), EPA 
(Coronado), Railroad Retirement Board (Cook). National Mediation Board (Etters), U.S. Postal 
Service (Mires), NEC (Deich). White House Counsel's Office (Kagan), BRCD (Zimmerman), 
BAST> (Stigile and Balis), EP (Lyon), HR (Himler), and TCJS (Schwartz, Tornquist and 
Tangherlini). We Are attempting to eonfirm with the White Hpuse Counsel's oroce that 
liability cap amendments tited In the bracketed paragraph would not rise to the level of 
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making S, 13J8 a veto candidate. 

The Senate Commerce, Science, and Trantportation Committee reported S.1318 on October 12th 
by a vote of 17-2. On November 2nd. the Senatc Finance Committee reported S. 1318 with an 
amendment deleting tax-related provisions. The Statement of Administration Policy (above) and 
description of the bill (below) are based on the tcxt ofa Manager's Amendment which the 
Department of Transportation (DOT) advises will be considered on the Senate floor. 

Liability caps. The text of the Manager's Amendment, which we understand Is the version of 
S. 1318 that will be considered by the Senate, includes no provision this issue. 

However, S. 1318, as ordered reported by the Senate Commerce, Science, and Transportation 
Committee, included a provision which would permit Amtrak to "contract" with its passengers to 
limit liability claims for punitive damases to $250,000 per individual per incident. It is anticipated 
that an amendment providing for such a limitation on punitive damages will be offered on the 
Senate f1nor. (The House-passed Amtl'ak reauthorization bill. H.R. 1788. contains caps on 
certain punitive and noneconomic damages.) ?......, ')\... .... t..J.. -1 a. t' kol '10 (, ... 'f 

Objectionable Provisions ofS. 1318. The provisions objected to in this Statemenl of 
Administration Policy would: 

o Accelerate the transfer from DOT to Amtrak of unexpended balances of certain 
appropriations. 

o Authorize new borrowing authority for Amtrak. (This would be accomplished by 
authori~ing appropriations of$SO million annually to the Department of Transportation fol' 
for usc in gual'anteeing new loans for Amtrak.) 

o Provide a pennanent authorization of appropriations for the Local Rail Freight 
Service Assistance Program of $25 million per year beginning in FY 1996; and 
liberalize the terms and conditions of certain federally-guaranteed loans to frcight 
railroads. 

o Transfer ownership of Union Station to Amtrak. 

o Prohibit the Secretary of Transportation from ~ui.-in8, as a condition of guarAnteeing 
loans, that other debt be subordinated to the Federal interest in the event ofa 
default undor the section S 11 loan program for railroads. 

Other MAior Provisions of S ) 318. In addition to the provisions discussed above. major 
·provisions of S. 1318 would; 

o Authorize appropriations for Amtrak totaling $962 million for each of Fiscal Years 
1996-1998 and $653 million for FY 1999. (This compares with the enacted FY 
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1996 appropriation of$63S million.) 

o Establish an Amtrak Reform Council. with 8 members appointed by the President 
with the advice and consent of the Senate. The Council would be responsible for: 
(I) reviewing and providing advice to Amtrak. on its business plans and 
performance; (2) providing annual reports to Congress on Amtrak's performance; 
and (3) developing and submitting to Congress a financial action plan for Amtrak 
that would take effect no later than the fifth anniversary ofthe bill's enactment. 

o Repeal statutory prOhibitions on Amtrak contracting out certain work, and 
establish a mechanism for arbitration of disputes between Amtrak and its unions 
regarding function5 to be contractcxl out. 

o Prohibit Amtrak from submitting bids for the provision oftransportation services 
which are less than the cost to Amtrak of providing those services. 

o Require Amtrak to provide) 80 days notice (rather than the current 90 day notice) 
prior to discontinuing routes in order to give States an opportunity to share or 
assume the cost of the service. 

o Repeal various statutory mandates and restrictions relating to Amtrak's route and 
service decisions. 

o Provide for payment by DOT on bchalf of Amtrak. subject to the availability of 
appropriations, of certain railroad retirement and unemployment taxes. 

a Encourage Amtrak to increase non-Federal revenues through vending machines 
and concessions. 

o Require states in the Northeast Corridor to begin, within two years of the bill's 
enactment, to compensate Amtrak fully for commuter services. 

o Extend, until January I, 1998, the deadline for bringing existing Amtrak passenger rail 
cars and stations into compliance with the Americans with Disabilities Act (ADA), 
and clarity that Amtrak is rcspoll5ibh:: for 8&SuminS a portion of the cost of 
retrofitting stations it shares with local commuter rail authoritios. 

Administration Position To Date 

P.5/6 

4 

In an October ) 6th letter to the Senate Commerce, Science, and Transportation Committee. the 
the Department of Transportation expressed "serious concern" regarding a provision which would 
have interfered with collective bargaining rights. This objectionable provision was subsequently 
deleted from the bill. 
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A Statement of Administration Policy sent to the Houso on November 30th alated tha1 the 
Administration supports House passage ofH.R. 1788 with amendments. The requested 
amendments are similar to those in this SAP. RR. 1788 passed the House on November 30th by 
a vote of406-4, without the Administration's recommended amendments. 

~-Y QU.-Go Scoring 

According to 'fCJS (Tangherlini) and BASD (Balis and Stigile). S. 13] 8 would increase direct 
spending. and is therefore subject to the pay-as-you-go requirements of the Omnibus Budget 
Reconciliation Act of 1990. The major portion of this increase is derived from 1\ provision of the 
bill which accelerates the transfer from DOT to Amtrak of unexpended balances of certain 
appropriations. CBO concurs that the bill is covered by P"y-"IJ-you-go but has not yet developed 
final estimate,. 

LEGISLA TIV~ REFERENCE DIVISION 
May I, 1996 - 4:00 P.M. 
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Congressional Research Service· The Library of Congress • Washington, D.C. 20540-7000 

TO 

FROM 

SUBJECT 

House Committee on the Judiciary 
Attention: Perry Apelbaum 

American Law Division 

January 2,1996 . 

Constitutionality of the Punitive Damages Additur Provision 
in the Senate-Passed Version ofH.R. 956, 104th Congress 

This memorandum is furnished in response to your request for an analysis 
of the constitutionality of the punitive damages additur provision in the Senate
passed version of H.R. 956, 104th Congress. The House- and Senate-passed 
versions of H.R. 956 have different punitive damages capS.l The House-passed 
cap would apply in all civil actions, whereas the Senate-passed cap would apply 
only in products liability cases. The House-passed cap would be three times 
economic damages or $250,000, whichever is greater; the Senate-passed cap 
would be twice economic and noneconomic damages or $250,000, whichever is 
greater, but, if the defendant is an individual whose net worth does not exceed 
$500,000 or an organization with fewer than 25 full-time employees, the cap 
would be twice economic and noneconomic damages or $250,000, whichever is 
less. Under the Senate-passed bill, a court could exceed the former cap, but not 
the latter cap, if it finds the punitive damages award inSufficient. If the court 
awards an "additur" (exceeds the cap), a defendsntwho objects to it could appeal 
it or could elect to have a new trial on the issue of punitive damages. 

The constitutional question that the additur provision raises is whether it 
violates the Seventh Amendment's guarantee of the right to a trial by jury "[i]n 
Suits at common law, where the value in controversy shall exceed twenty 
dollars." The Seventh Amendment, unlike most of the Bill of Rights, applies 
only in federal courts {including District of Columbia coUrts)2, not .in . state 
courts.s Products liability suits are suits "at common law," which is state court
made law. Like other suits that arise under state law, products liability suits 
may be brought in federal court when, and only when, there is diversity of 

I TheHouoo-passed cap appears in § 201 of ita bill; the Senate·passed cap appGars in § 107 of 
ita. The Senate-passed bill is published at 141 Congo Rec. S 6407 (daily ed. May 10, 1995). 

2 Capital Traction v. Hof, 174 U.S. I, 5 (1899). 

8 Minneapolis & St. Louis RR Co. v. Bombolis, 241 U.S. 211 (1916). 
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citizenship, which .means that the plaintiff and the defendant are domiciled in 
different states; and when the amount in controversy exceeds $50,000, exclusive 
of interest and costs.4 H.R. 956, in both its House- and Senate-passed versions, 
would not change the law with respect to federal jurisdiction of products liability 
suits. Both bills, including the additur provision of the Senate-passed bill, would 
apply to suits brought in both state and federal court. Because the Seventh 
Amendment does not apply in state courts, the Senate-passed bill's giving the 
court the authority to award an additur would raise no jury trial issue in suits 
decided in state courts, and would preempt any right under a state constitution 
or state statute to a jury determination of the amount of punitive damages.6 

A lawsuit, such as a products liability suit, that arises under state law but 
is brought in federal court, is known as a "diversity case." The Supreme Court 
has held that the question whether a right to a jury trial exists in a particular 
diversity case "is to be determined as a matter of federal laW."6 The Seventh· 
Amendment would clearly apply to products liability suits brought in federal 
court. This is because products liability suits are suits "at common law," and 
their value in controversy, when brought in federal court, exceeds $20. They are 
suits "at common law," even if they arise in a state that has codified its products 
liability law, because 

By common law, [the Framers of the Amendment] meant 
. . . not merely suits, which the common law recognized 
among its old and settled proceedings, but suits in which . 
legal rights were to be ascertained and determined, in 
contradistinction to those where equitable rights alone were 
recognized, and equitable remedies were administered . . . . 
The Seventh Amendment does apply to actions enforcing 
statutory rights, and requires a jury trial upon demand, if 
the statute creates legal rights and remedies, enforceable in 
an actions for damages in the ordinary courts oflaw.' 

The value in controversy of a products liab~lity suit, when brought in 
federal court, always exceeds $20 because diversity jurisdiction requires an 
excess of $50,000 in controversy. 

The fact that the Seventh Amendment applies to products liability suits 
brought in federal court does not mean, however, that every question that arises 
in a products liability suit must be decided by the jury; the court deciqesso:r:ne 

• 28 U.S.C. § 1332. 

6 In Southland Corp. v. Keating, 465 U.S. 1 (1984), the Supreme-Court has held that § 20/ 
the Federal ArbitratIon Ad; 9 o.S.C: § 2. preempts conflictin& state law. Thi.e statute provides 
that agreements to arbitt'ate "shall be valid, irrevocable, and enforceable: and thus effectively 
eliminates the right to a jury trial in BOme state cases. -

6 Sin>.l.er ". Conner. 372 U.S. 221. 222 (1963). 

7 Curtis v. Loether, 415 U.S. 189. 193. 194 (1974) (emphasis supplied by the CoUl"t). 

III 003 
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questions. "The controlling distinction between the power of the court and that 
of the jury is that the former is the power to determine the law and the latter 
to determine the facts."8 The question this memorandum will address is 
whether the parties to a products liability suit have a right under the Seventh 
Amendment to have a jury determine whether an additur is appropriate, or 
whether the bill's providing for a judge to make this determination is 
constitutional. 

PLAINTIFFS AND DEFENDANTS 

Before we address this question, however, it seems worth examining the 
respective positions of the plaintiff and a defendant vis-a-vis an additur under 
the bill. The bill, it will be recalled, would allow a defendant to avoid an additur 
by electing a new trial on the issue of punitive damages, but would not grant 
the same right to the plaintiff. A plaintiff presumably :-"ould not ordinarily 
complain if a defendant accepts an additur, but, in some cases, the plaintiff 
might believe he could do better with a new trial on the question of punitive 
damages. A plaintiff, therefore, might object to the additur provision and wish 
to challenge it as unconstitutional. 

As for the defendant, we start from the premise that a judge may always 
order a new trial on the issue of punitive damages if he believes that the 
amount awarded was too low.9 This being the case, then, even assuming, for 
the sake of argument, that the additur provision would violate the Seventh 
Amendment, of what can the defendant complain? He seemingly would be 
placed in a better position by being permitted to choose an additur over a new 
trial, given that a new trial could be imposed without his being permitted any 
choice. Perhaps the defendant could complain, however, that, because of the 
time and expense a new trial would entail, a judge would be more likely to 
impose an additur than to order a new trial if imposing an additur were not an 
option. Therefore, in a case where the judge believed that the amount of 
punitive damages was on the borderline of insufficiency, he might impose an 
additur whereas he might not order a new trial unless he could condition it on 
the defendant's rejection of an additur. 

This might not only give the defendant a reason to challenge the consti
tutionality of the additur provision, it might given the plaintiff a reason to be 
wary of challenging it. For a plaintiff who challenged it in the hopeo~getting 
a new trial instead might succeed in his challenge yet not get a.riew trial.·. The 
bottom line, however, seems to be that either a plaintiff or a defendant might 
wish to challenge the constitutionality of the additur provision. 

8 DiInick v. Schiedt, 293 U.S. 474, 486 (1935). 

9 In Dimick v. Schiedt, supra note 8, at 487, the Supreme Court noted that "there. are 
numerous cases where motions for new trial have been made and granted on the ground that the 
verdict was inadequate." Punitive damages were not at issue in this case, but that seems 
immaterial with respect to this point. 

141 004 
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SUPREME COURT CASES 

The question is whether such a challenge could succeed. We start by 
mentioning three Supreme Court cases. In Kennon v. Gilmer, an 1889 case, the 
trial court had reduced the jury's award of compensatory damages, "without 
submitting the case to another jury, or putting the plaintiff to the election of 
[either a new trial or] remitting part of the verdict before rendering judgment 
for the rest . . . ."10 The Supreme Court found this to violate the Seventh 
Amendment. Note that this case involved compensatory, not punitive damages, 
and involved a reduction, not an increase, in damages. 

In Dimick v. Schiedt, a 1935 case, the jury awarded the plaintiff $500 
damages for personal injuries resulting from the defendant's negligence. 11 The 
plaintiff moved for a new trial on the ground that the damages were inadequate, 
and the trial court gave the defendant a choice: consent to an increase of the 
damages to $1,500, or the court would grant the plaintifi"s motion for a new 
trial. The defendant consented to the increase, but the plaintiff objected, 
claiming a Seventh Amendment right to a trial by jury. The Supreme Court 
ruled for the plaintiff, writing: 

Where the verdict returned by a jury is palpably and grossly 
inadequate or excessive, it should not be permitted to stand; 
but, in that event, both parties remain entitled, as they were 
entitled in the first instance, to have a jury properly deter- . 
mine the question of liability and the extent of the injury by 
an assessment of damages. Both are questions of fact. 
Where the verdict is excessive, the practice of substituting a 
remission of the excess for. a new trial is not without 
plausible support in the view that what remains is inclUded 
in the verdict along with the unlawful excess - in that sense 
that it has been found by the jury - and the remittitur has 
the effect of merely lopping off an excrescence. But where 
the verdict is too small, an increase by the court is a bald 
addition of something which in no sense can be said to be 
included in the verdict. 12 

Note that this case, like Kennon, supra, involved compensatory, not 
punitive damages, but, unlike Kennon, did involve an increase in damages. 

Finally, in Tull v. United States, a 1987 case, the Supreme Court held thB.t 
the Seventh Amendment does not provide a right to a jury determination of the 

10 131 U.S. 22, 27-28 (1889). 

11 Dimick, supra. note 8. 

12 !d. at 486. 

141005 
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amount of the civil penalty that may be imposed under the Clean Water Act. 13 

The Court wrote: 

The Seventh Amendment is silent on the question whether 
a jury must determine the remedy in a trial in which it must 
determine liability. The answer must depend on whether the 
jury must shoulder this responsibility as necessary to 
preserve the "substance of the common-law right of trial by 
jury." , " ("[T]he Amendment was designed to preserve the 
basic institution of jury trial in only its most fundamental 
elements"), The assessment of a civil penalty is not one of 
the "most fundamental elements." Congress' authority to fIX 
the penalty by statute has not been questioned , , ., Since 
Congress itself may fIX the civil penalties, it may delegate 
that determination to trial judges. H 

The Court added a footnote that may be read as sufficiently broad to 
encompass the assessment of all damages, not merely civil penalties: 

. ' 

Nothing in the Amendment's language suggests that the 
right to a jury trial extends to the remedy phase of a civil 
trial. Instead, the language "defines the kind of cases for 
which jury trial is preserved, namely 'suits at common 
law.'"15 

Tull also raised the question of whether the Seventh Amendment provides 
a right to ajury determination of liability under the Clean Water Act, as well 
as of damages. The Court held that it does, and included the following footnote 
in its discussion of the issue: . 

The Government distinguishes this suit from other actions 
to collect a statutory penalty on the basis that the statutOry 
penalty here is not fIXed or readily calculable from a fixed 
formula [and, the Government was apparently arguing,' was 
therefore more an equitable remedy, for which there is no 
right to a jury trial, than a legal remedy]. We do not find 
this distinction significant. The more important character
istic of the remedy of civil penalties is that it exacts 
punishment -- a kind of remedy available only in courts of 
law. Thus, the remedy of civil penalties is similar to the 
remedy of punitive damages, another legal remedy that is not 
a fIXed fine. See, e,g., Curtis v. Loether, supra [415 U.S.], at 
189-190 [1974] (defendant entitled to jury trial in an action 

IS 481 u.s. 412 (1987). 

Ii !d. at 425-427. 

16 [d. at 426 n.9. 

I4J 006 
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based on a statute authorizing actual and punitive damages 
of not more than $1,000).16 

Of the Supreme Court mentioned above, Dimick is the only one that 
involved a court-ordered increase in damages. Therefore, it appears that, if a 
court is to uphold the additur provision of the Senate-passed H.R. 956, then, 
unless the Supreme Court overturns Dimick,17 it will have to distinguish it, 
presumably on the ground that Dimick concerned compensatory damages, 
whereas the bill's additur provision would apply only to punitive damages. The 
opinion in Tull would provide support· for a court in distinguishing Dimick, 
along lines such as this: Footnote 9 of Tull said that nothing in the Seventh 
Amendment suggests that the right to a jury trial extends to the remedy phase 
of a civil trial. Although the remedy phase in Tu1l concerned a civil penalty, not 
punitive damages, footnote 7 of Tull commented that civil penalties are similar 
to punitive damages. It compared them, however, in the context of the right to . 
a jury trial on the liability issue, not on the damages issue. Tull, therefore, is 
not on point, but would provide support for an argument that Dimick would not 
apply to punitive damages. 

FEDERAL COURTS OF APPEALS DECISIONS ON COURT-ORDERED 
ADDlTUBS 

In 1994, in Gibeau v. Nellis, the Second Circuit held that, under 42 u.s.c. 
§ 1983, "the district court had erred in failing to award the plaintiff nominal 
damages notwithstanding the jury verdict."la The court of. appeals therefore 
remanded the case "to the district court for an award of nominal damages in the 
amount of one dollar. , . :19 The court of appeals added: 

In directing the district court to award nominal damages 
contrary to the jury verdict, we are mindful that a federal 
court's increase of a jury award would constitute impemiis-

16 [d. at 422 n.7. 

17 Dimiek was a 5-4 decision, with the dissent writing: 

[T]he Seventh Amendment guarantees that suitors in actions at law shall 
have the benefits of trial of issues of fact by a jury, but it does not 
prescribe any particular procedures by which these benefits shall be 
obtained, or forbid any which does not curtail the £unction of the jury to 
decide questions of fal!t a.a it did before the adoption of the Amendment. 
It does not reatrict the court's control of the jury's verdict, as it had 
previously boon exercised, and it does not confine the trial judge, in 
determining what issues are for the juxy and what for the· court, to the 
particular forms of trial practice in vogue in 1791. 

293 U.S. at 491. 

18 18 F.3d 107, 110 (2d Cir. 1994). 

19 Id. at 111. 

141 007 
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sible additur where it would violate the Seventh Amendment 
right to a jury trial. Dimick v. Schiedt . . .. However, a 
remand for an entry of judgment in the instant case would 
not violate the Seventh Amendment. . .. Because nominal 
damages are mandatory under these circumstances, our 
decision does not impermissibly invade the province of the 
jury.20 

The Second Circuit cited, by contrast, Gentile v. County of Suffolk, in which 
the plaintiff sought an additur awarding nominal damages, and the Second 
Circuit held that, because 42 U.S.C. § 1983 did not compel an award of nominal 
damages in the case (because the plaintiff had recovered actual damages from 
another defendant), the "plaintiffs' argument 'neglect[ed] the constitutional 
prohibition of additur under the Seventh Amendment ... 21 

In 1990, in Hattaway v. McMillian, a federal district court found that a 
jury's compensatory damage award was insufficient, and, pursuant to a Florida 
statute, offered the defendant the choice between an additur or a new trial on 
the issue of ciamages.22 The plaintiff appealed, and the Eleventh Circuit held 
this unconstitutional, writing that "the order of an additur by a federal court 
violates the seventh amendment right to ajury trial in civil cases."28 The court 
cited Dimick v. Schiedt, aupra, and Hawkes v. Ayers, a court of appeals case that 
cited Dimick and three prior courts of appeals cases.:14 

As these cases all involved additurs to compensatory damages, they appear 
consistent with Dimick, and demonstrate that Dimick contin!oles to be followed, 
but do not otherwise shed light on the constitutionality of an additur to punitive 
. damages. 

20 1d. 

21 ld., citing Gentile v. County of Suffolk, 926. F.2d 142,· 155 <2d Cir. 1991). In Earl v. 
Bouchard Transportation Co., Inc., 917 F.2d 1320. 1331 (2d Cir. 1990). the Second Circuit wrote: 
"It has been clear, at least since Dimick II. Schiedt (citation omittedl, that while a remittitur is 
permisaible, an additur is not. . .. To this day, the Court has not questioned the asymmetric 
treatment by federal eo~ of the doctrines of remittitur and additur, dospite vigorous criticism 
of the rule.' <citations omitted) 

22 90S F.2d 1440. 1460 (11th Cir. 1990). 

28 ld. at 1451. 

24 537 F.2d 886, 837 (5th Cir. 1976). Citing Hattaway and Dimick, the Eleventh Circuit. 
subsequently wrote: "The federal court's long standing policy against additur, as an intrusion on 
the jury's domain and violation of the Seventh Amendment. also stands in the way of Walker's 
request for one dollar in nominal damages where the jury awarded none." Walker v. Anderson 
Electrical Connectors. 944 F.2d 841, 845 (11th Cir. 1991), eert. denied, 113 S. Ct. 1043 (1993). The 
Eighth Circuit, citing Dimick, sgreed "that additur is generally impermissible in federal actione 
becaUse it violates the seventh amendment right to ajUIY trial." Hicks v. Brown Group, Inc., 902 
F.2d GSO. 652 (8th Cir. 1990), cut. denied, 114 S.Ct. 1642 (1994). 

141 008 
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FEDERAL COURTS OF APPEALS DECISIONS ON COURT-ORDERED 
REDUCTIONS OF PUNITIVE DAMAGES AWARDS 

In 1989, in Shamblin's Ready Mix, Inc. v. Eaton Corp., the Fourth CirCUit, 
citing footnotes 7 and 9 of Tull, 8upra, wrote: "(w]e hold that the seventh 
amendment does not require that the amount of punitive damages be assessed 0 

by a jury."25 Despite this statement, the issue before the court was only 
"whether the seventh amendment precludes a court from reducing (emphasis 
added] the amount of punitive damages awarded by a juri without remanding 
for a new trial."26 Therefore, with respect to an additur provision, this holding 
apparently must be viewed only as dictum. In.any event, the en banc Fourth 
Circuit, in Defender Industries, Inc. v. Northwestern Mutual Life Insurance Co., 
in 1991, unanimously overruled Shamblin's Ready Mix, Inc. with respect to a 
court's power to reduce an award of punitive damages without offering th.e 
plaintiff the opportunity for a new trial ("a new trial nisi remittitur"}.27 

In Defender Industries, Inc., the en banc court wrote: 

The TullO decision cannot stanel for the proposition that a 
plaintiff bringing a state common-law cause of action does 
not have a right to a jury determination of the amount of 
punitive damages. Rather, the Tull Court reasoned that the 
seventh amendment does not require that a jury determine 
the remedy in a civil trial unless such a determination is 
"necessary to preserve the 'substance of the common-law 
right of trial by jury. , .. 

25 873 F.2d 736, 742 (4th Cir. 1989). 

26 ld. at 740. The Fourth Circuit in this case noted: 

Courts of appeals in the First, Sixth, SeVQD.th, arid Eighth Ciicuite have 
reduced the amount of punitive damages without remanding for a new 
trial. In three of these cases, juriee had awardBd excessive punitive 
damages. See Rowlett v. Anheu.aer-BILSCh, In.e., 832 F.2d 194, 207 (let 
Cir.1987) ... ; Bell v. City of Milwaukel!, 746 F.2d 1205, 1267, 1279 (7th 
Oir.1984) ... ; Gu.mum v. Western State Bank, 640 F.2d 948, 954 (8th 
Oir.197S) .... In the fourth case, the appellate court reduced ajudgxnent 
for punitive dwnages entered by a district court after a bench trial. See 
Shimman v. Frrm.k. 625 F.2d 80, 102, 104 (6th Cir.1980) .... Although the 0 

appellate courte in three cases redueed awards made by ajury, none of the 
opinions discusaee the eeventh amendment. 0 

The Fourth Circuit added: 

In a subsequent caee the Seventh Circuit, without mentioning Bell, held 
that the seventh amendment did not permit a district court to reduce a 
juty verdict for punitive damages. See McKinnon v. City of Berwyn, 750 
F.2d 1383, 1391·92 (7th Cir.1984). We decline to follow McKinnon. It waS 
decided before Tull v. United States, 481 U.S. 412 .. 0, which we dee~ to 
be contrary to McKinnon. 

873 F.2d at 740 n.2. 

27 938 F.2d 502, 507 (4th Cir. 1991) (en bane), cert. denied, 113 S. Ct. 3038 (1993): 

I4J 009 
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Over one hundred years ago the Supreme Court held that 
the seventh amendment guarantees a jury determination of 
the amount of tort damages. Kennon v. Gilmer, 131 U.S. 22 
(1889). Moreover, the Supreme Court decisions in 
Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal 
Inc., 492 U.s. 257 (1989), and Pacific Mutual Life Insurance 
Company v. Haslip, 499 U.S. 1 (1991), decided after 
Shamblin's, emphasize the fundamental character of a jury 
assessment of the amount of punitive damages. . " In 
Haslip, the Court reiterated the fundamental and historical 
role of the jury in the assessment of punitive damages .... 
An assessment by a jury of the amount of punitive damages 
is an inherent and fundamental element of the common-law 
right to trial by jury. Therefore, we hold that the .seventh 
amendment guarantees the right to a jury determination of 
the amount of punitive damages, and overrule Shamblin's 
Ready Mi:c, Inc. v. Eaton Corp.28 

The court in Defender Industries noted that the Seventh and Tenth Circuits 
had also "considered whether a district court may reduce the amount of punitive 
damages awarded by a jury and enter judgment in that amount without 
providing a plaintiff an opportunity to accept a remittitur or receive a new trial 
(and] have concluded that the right to a jury determination of the amount of 
punitive damages is guaranteed by the seventh amendment.0r29 These cases 
were McKinnon v. City of Berwyn,80 and O'Gilvie v. International Playte.x, 
Inc.,81 neither of which discusses the Seventh Amendment issue in depth. 

In 1993, in Morgan v. Woessner,S2 the Ninth Circuit wrote: 

28 rd. at 506-507 (citations omitted or edited). In neither BTOwnin.g-Fe~s nor Haslip did the 
Supreme Court address the Sewnth Amcmdmant issue. In B1'Own.in.g-Ferria. the Court held that 
punitive damages, no matter how high, do not violate the clause of the Eighth Amendment'that . 
prohibits "excessive fines," as thie clause does not apply in suite between private partieo. In 
Haslip. the Court found that applics.tion of A1abomp'o criteria for judicial review of punitive 
damages aW9l'da dooo not violate due proceaa becaUSQ it -imposes a sufficiontly definite and 
meaningt\tl constraint on the discretion of Alabama. fact f"mders in awarding punitive damages." 
499 U.S. at 22. 

29 rd. at 507. 

30 McKinnon, 8upra note 26, 750 F.2d at 1392 ("A federa1judge can eat aside a jury verdict as 
excessive, but he can fix the proper level of damages only if the plaintiff is entitled to a particular 
amount of damages as a matter of law ... .") 

81 821 F.2d 1438, 1447 (lOth Cir. 1987), em. denied, 486 U.S. 1082 (1988) ("Pla~ is correct 
that in an ordinary remittitur case, the plaintiff' must be offered a choice between a new trial and 
acoopting a remittitur to avoid a serious problem under the Seventh Amendment, which reserves 
to the jury the determination of damages. n) 

~2 997 F.2d 1244, 1258 (9th Cir. 1993), urt. dismissed, Searle v. Morgan, 114 S. Ct. 57} (1994). . . 
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The Seventh Amendment's guarantee to a trial may jury may 
require a court reviewing an award of punitive damages to 
give a plaintiff the option of a new trial on punitive damages 
if it finds an award grossly excessive and otherwise would 
order a remittitur. The Supreme Court, it appears, has 
never given its blessing to an appellate court reducing an 
award without affording the plaintiff an opportunity to retry 
that issue. See Browning-Ferris Industries, 492 U.S. at 279 
n. 25, 109 S.Ct. at 2922 n.25. 

Several circuits, however, have reduced the amount of 
punitive damages awarded without giving the plaintiff a 
choice of a new trial on that issue.ss However, none of 
these cases considered the Seventh Amendment, and we do 
not think it wise to follow this course of action. 

Two cases already have held that a remittitur without the 
option of a new trial is a violation of the Seventh 
Amendment. :J.l 

The cases discussed in this section disagree as to whether a court may, 
without offering the plaintiff a new trial, reduce the amount of punitive 
damages a jury awards, although the two that considered the question at the 
greatest length -- Defender Industries and Morgan. v. Woessner - concluded that 
a court may not do so. We have found no ease that has ruled on the question 
of whether a court may increase the amount of punitive damages ajury awards; 
the latter, of course, is the question raised by the additur provision of the 
Senate-passed H.R. 956. But even cases that uphold the power of a court to 
reduce punitive damages without offering the plaintiff a new trial appear to 
provide only limited support for the proposition that a court may increase 
punitive damages. This is for the reason suggested above by the Supreme Court 
in Dimick: the amount that remains after a court reduces. a jury award was 
assessed by a jury, whereas an amount added by a court was not.36 

FEDERAL STATUTES AUTHORIZING COURTS TO ASSESS PUNITIVE 
DAMAGES 

In Swofford v. B & w., Inc., the Fifth Circuit held that the Patent J\.ct, 35 
U.S.C. § 284, ·which gives the trial judge discretion to increase the damages up 
to three times the amount found by the jury or assessed by the trial judge, does 

83 Citing Douglas v. Metro Rental Services, Inc., 827 F.2d 252,257 (7th Cir. 1987), as well as 
all the cases cited in the fuet quotation in note 26, supra. 

54 Citing McKinnon, supra note 30, and Defen.der Industries, supra note 27. 

36 See text accompanying note 12, supra. 
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not deny the plaintiffs any constitutional right to a jury trial."38 This case is 
probably the most on point, with respect to the bill's additur provision, of any 
discussed in this memorandum. However, its precedential value should not be 
overrated, as it is more than 30 years old and preceded several relevant Supreme 
Court cases. 

There are also federal statutes that require a court to assess in the first 
instance the amount of punitive damages, and this seems no different inprin
ciple from an additur, as, with respect to both an original assessment and an 
additur, a jury plays no part. These statutes include the Petroleum Marketing 
Practices Act,37 the Fair Credit Reporting Act,sa and the Equal Credit Oppor
tunity Act.39 In Thcmpson v. Kerr-McGee Refining Corp., the Tenth Circuit 
addressed the question of the right to a juzy trial for actual damages under the 
Petroleum Marketing Practices Act.tO No court decision has ·been found 

86 336 F.2d 406, 413 (5th Cir. 1964), cerro denim, 379 u.s. 962 (1965). In Curtis v. Loether, 
supra note 7, 415 U.S. 189, 196 n.12 (1974). the Supreme Court cited this case, but for a different 
proposition. 

31 15 U.S.C. § 2805(d)(2) ("The question of whether to award exemplary damages and the 
amount of any such award shall be determinec:l by the court and not by theju:y.") Note that this 
provision makes the question of whether to award punitive damages, not merely the amount of 
any such award, a matter for the court; this appears to be unconstitutional, in light of the 
Supreme Court's decisions in Tull and in Curtis u. Loether, which were handed down after 
enactment oC the statute .. See text accompanying note 16, supra. In Shcmblin's Ready Mil:, Inc., 
llupra note 25,873 F.2d at 740, the Fourth Circuit, citing TrdI, wrote: "[T)here can be no doubt 
that the S9VGl1th amendment guarantees a jury trial on the issue of the defendant's liability 
[emphasis addec:ll Cor punitive damages." 

88 15 U.S.C. § 168ln(2) ("Any consumer reporting agency or U&e of information which willfully 
fails to comply ... is liable ... in an amount !!qual to the sum of - (2) such amount of punitive 
damages as the court may allow .... ") -

39 15 U.S.C. § 1691e(b) ("Any creditor ... who falla to comply ... shall be liable ... Cor 
punitive damages .... In determining the amount of such damages in any action; the court shall _ 
consider .... ") 

40 660 F.2d 1380, 1388 (10th Cir. 1981), ccn. dmied, 455 U.S. 1019 (1982). The court quoted 
the following from the Supreme Court's deciSion in Curtis u. Loether, supra note 7: 

The Sevonth Amendment [right to jury triall does apply to actions 
enforcing statutory rights, and requires a jury trial upon demand, if the 
statute creates legal rights and remedies, enforceable in s.n action -for 
damages in the ordinary courts of law .... 

415 U.S. at 194. (It will be recalled that the statute at issue in Cunis v. Loethu provided for 
actual and punitive damages.) The court in ThDmpso1l continued: 

A suit for money damages is unmistakably an action at law triable to a 
jury. Congress did not limit the right to trial by jury if the claimant_ 
sought actual damages. If Congress had intendec:l to limit the right, it_ 
could have draftee:! a section similar to 15 U.S.C. § 2805(d)(2) .... 

This is the provision, quoted in footnote 37, supra, that gives to the court the question of whether 
to award punitive damages and the amount of any such award. The Court in ThDrnpson seems 
to overlook that, if Congress had drafted a section similar to 15 U.S.C. § 2805(d)(2), it would have 
been unconstitutional, according to the holding of Curtis v. Loether that it had just quoted. 

...• ~ 
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addressing the constitutionality of the punitive damages provisions of the Fair 
Credit Reporting Act or the Equal Credit Opportunity Act. 

CONCLUSION 

The question whether the Seventh Amendment permits ajudge to increase 
a punitive damages award made by ajury is unsettled, with apparently no cases 
precisely on poiIlt. There are cases on the question of whether the Seventh 
Amendment permits a judge to reduce a punitive damages award made by ajury, 
but these cases reach opposing conclusions. In any case, even those that uphold 
the power of a court to reduce punitive damages without offering the plaintiff 
an opportunity for a new trial provide only limited support for the proposition 
that a court may increase punitive damages. This is for the .reason suggested 
by the Supreme Court in Dimick v. Schiedt: the amount that remains after a 
court reduces ajury award was assessed by a jury, whereas an amount added by 
a court was not. 

To argue that the Seventh Amendment does provide the right to a jury 
determination of the amount of punitive damages (and that the additur provi
sion of the Senate-passed H.R. 956 therefore is unconstitutional), one might cite 
the following: 

• In 1936, in Dimick v. Schiedt, the Supreme Court held that a court 
violated a plaintiff's Seventh Amendment right to a jury trial by giVing the 
defendant a choice whether to accept an increase of an award of compensatory 
damages or face a new trial. This holding continues to be followed. 

• A unanimous en banc Fourth Circuit decision in 1991 <Defender Indus
tries, Inc. v. Northwestern Mutual Life Insurance Co.) and other federal courts 
of appeals cases, held that a court lacks the power to reduce an award of 
punitive damages without offering the plaintiff the opportunity for a new trial. 

• The Supreme Court, in Browning-Ferris (1989) and in Haslip (1991),. 
which concerned, respectively, Eighth Amendment and Fourteenth Amendment 
issues raised by punitive damages awards, emphasized, in the words of the 
Fourth Circuit in Defender InduBtries, "the fundamental character of a jury 
assessment of the amount of punitive damages." . 

Furthermore, e.a dis<russ&d in note 37, supra, 15 U.S.C. § 2805(d)(2) itself is apparently 
unconstitutional, to the extent it denies the right to a jury trial on the question of whethu to 
award punitive damages. Nevertheless, the court in Thomp80n then added: 

Absent the limitation of the above section, which is in derogation of the 
common law, the issue of exemplary damages also would be triable to a 
jury. . 

This statement could be quoted in support of the propoeition that there is no right to a jury trial 
on the issue of the amount of punitive damagoo. However. it could also be quotad in support.of 
the apparently incorrect proposition that there is no right to a jury trial on the issue of whether 
to award punitive damages. This arguably reduces the authority of this case to support the 
former proposition. 
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To argue that the Seventh Amendment does not provide a right to a jury 
determination of the amount of punitive damages (and that the additur 
provision of the Senate-passed H.R. 956 therefore is constitutional), one might 
cite the following: 

• In 1987, in Tull v. United States, the Supreme Court held that the 
Seventh Amendment does not provide a right to a jury determination of the 
amount of the civil penalty that may be imposed under the Clean Water Act. 
It added: "Nothing in the Amendment's language suggests that the right to a 
jury trial extends to the remedy phase of a civil trial,· and "the remedy of civil 
penalties is similar to the remedy of punitive damages." 

• Some federal courts of appeals cases have held that a court may reduce 
the amount of punitive damages without offering the plaintiff an opportunity 
for a new trial. . 

• A provision of the Patent Act, upheld in 1964 by a federal court of 
appeals, gives the trial judge the discretion to increase the amount of damages 
found by the jury. At least three federal statutes provide for judicial assessment 
of the amount of punitive damages in the first instance, and this seems no 
different in principle from an additur, as, with respect to both, a jury plays no 
role. 

In conclusion, because there are arguments of apparently comparable 
weight on both sides of the question, it seems impossible to predict whether the 
additur provision of the Senate-passed H.R. 956 will be found constitutional. 

·Henry Cohen 
Legislative Attorney 
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Appellant .Sou~ Corp. (hereafter appe11ant} Is the owner and fran
chisor of 7-Eleven convenience stores. Appellees are7-Eleven fran
chisees. Each franchlae agreement between appellant and appellees 
contains a clause requiring arbitration of any controversy or claim aris
ing out of or relating to the agreeinent or breach thereof. Several of 
the appellees filed individual actions against appe11ant In California Supe
rior Court, alleging fraud, misrepresentation, breach of contract, breach 
of fiduciary duty, and violation of the disclosure requlrements of the 
California Franchise Investment Law. Tbese actions were consolidated 
with a subsequent clasa action filed by another appellee making sub
stantially the same claims. Appe11ant moved to compel arbitration of 
the claims pursuant to the contract. Tbe Superior Court granted the 
motion as to all claims except those based on the Franchise Investment 
Law, and did not pass on appellees' request for c1ass certiJication. Tbe 
California Court of Appeal reversed the trial court's refusal to compel 
arbitration of the c1a1ms under the Franchise Investment Law, constru
ing the arbitration clause to require arbitration of such cIsims and hold
ing that the Franchise Investment Law did not invalidate arbitration 
agreements and that if it rendered such agreements Involving commerce 
unenforceable, It would conJllct with 12 of the United States Arbitration 
Act, which provides that "a contract evidencing a transaction Involving 
commerce to settle by arbitration a controversy ... arising out of such 
contract or transaction ••• shall be valid, irrevocable, and enforceable, 

1 

!I 
:.'1 
. ~ I 
,I 

il 
:1 

~ 
'. 
~- . .. 



J. __ :i 

2 OCTOBER TERM, 1983 

Syllabus 465 U. S. 

save upon such grounds as exist at law or in . ~ 
of any contract" 'Th urt a1s' eqwty .or the revocation 

. e co 0 directed the trial c urt t d 
class-certification proceedings. The CalW . S ' 0 0 con uct 
the ruling that claims asserted under th:n;:an~em~ Court reversed 
are arbitrable, interpreting § 31512 of that L sehi n:estment La.w 
any provision purporting to bind a franchisee ~w-.w c re~ders v?ld 
any provision of that Law-to re uire" w8l~e comp ance With 
brought under that statute and ho~ing ~~:~~e ::~:~~~on ~f claims 
vene the federal Act. The court remanded th I .no contra
consideration of appellees' request for class c:~e ~ the trial court for 

Held: I ca !on. 

1. This Court has jurisdiction under 28 U S 
whether the United States Arbit t' At' . C. §l257(2) to decide 
California statute Cox Broad r~. Ion C c pre-empts § 31512 of the 
To delay review ~f a state jUdi~~ ~r;;' .. OTPci v . .cohn, 420 U. S. 469. 
arbitration contract until the stat \'t~ISI~~ enymg enforcement of an 
defeat the co~e purpose of the cont:ac~.lg~~o~h::.:e~n~d co~se 'tWdould 
not affirmatively appear th t th ' smce I oes 
"drawn in question" on fede ale ~uest. for clas~ ce,rtification was 
tion to resolve this question: !rou tt ,thfl! Court IS Without jurisdic
Pp. 6-9. rna er 0 ,ederallaw under § 1257(2). 

2, Section 31512 of the C r~' , 
the United States Arbitrat~o~o:: =:u~e dIrec;ly conflicts with § 2 of 
Clause. Pp. 10-16. ence Violates the Supremacy 

(a) In enacting § 2 of the federal Act C 
policy favoring arbitration and withdre~ t~ngress de~ed a national 
require a judicial forum for the resolution of e ,Power 0 the states to 
parties agreed to resolve by arbitration Tha~l~~s th~~ the contracting 
authority under the Commerce Cl' c ,res mg on Congress' 
stantive law that is applicable in b::;~:eeate: : :o~ of federal sub
H. Cone Memorial Hospital v M Cane .er courts. Moses 
1 T fi . ercury onstructwn Corp 460 U S 

• 0 con ne the Act's scope to arb'tr t' ". . 
federal courts would frustrate what ~ a IOns s?ught to be enforced in 
enactment. Pp. 10-14. ongress mtended to be a broad 

~:~l~:~i~~~~~~:¥~~J~ e:i~I!canacgbtl~~n~I~~r:et~~~:~~u!:d i:n!:~~~dn: 
'" I' s mvo Vlng commerce" S t' 2' 
mvo vmg commerce" requireme t' t t b' " ec Ion s 

limitation on the power of the fe~ IS ro ~ e Viewed as an inexplicable 

P
eation on 8 statute intended to ap~~; i~O~tate b: :el

8
l asne~esdsaryl qualifi-

p. 14-15, le era courts. 

(c) The California Supreme C t" encourage and reward forum sh ~ur s ITnht~rpretatio~ of § 31512 would 
oppmg. IS Court Will not attribute to 
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Congr.ess the intent to create a right to enforce an arbitration' contract 
and yet make that right dependent on the particular forum in which it is 
asserted. Since the overwhehning proportion of civil litigation in this 
, country is in the state courts, Congress could not have intended to\imit 
the Arbitration Act to disputes subject only to federal-court. jurisdiction, 
In creating a substantive rule applicable 'in' state as well as federal 
courts, Congress intended to foreclose state legislative attempts to 
undercut the enforceabllityo,f arbitration agreements. pp. 15-16. 

Appeal dismisSed in part; 31 Cal. 3d 584, 645 P. 2d'1192, reversed in part 
and remanded. ' ' 

BURGER, C. J., delivered the opinion of the Court, in which BRENNAN, 
WHITE, MARSHALL, BLACKMUN, and POWELL, JJ., joined. STEVENS, J., 
filed an opinion concurring in part and dissenting in part, post, p. 17. 
O'CONNOR, J., filed a dissenting opinion, in which REHNQUlST, J., joined, 

post, p. 21. 

Mark J. Spooner argued the case for appellants. With 
him on the briefs were Peter K. Bleakley and Martin 

H. Kresse. 
John F. Wells argued the cause for appellees. With him 

on the brief were Lise A. Pearlman and Fonda Karelitz. * 
CHIEF JUSTICE BURGER delivered the opinion of the Court. 
This case presents the questions (a) whether the California 

Franchise Investment Law, which invalidates certain arbi
tration agreements covered by the Federal Arbitration Act, ' 
violates the Supremacy Clause and (b) whether arbitration 
under the federal Act is impaired when a class-action struc
ture is imposed on the process by the state courts. 

I 
Appellant Southland Corp. is the owner and franchisor of 

7-Eleven convenience stores. Southland's standard fran
chise agreement provides each franchisee with a license to 
use certain registered trademarks, a lease or sublease of a 
convenience store owned or leased by Southland, inventory 

• A brief of amici curiae was lIIed by Simon II, 7'revas for the Securities 

Division of the State of Washington et al. 
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financing, and assistance in advertisin 
The franchisees operate the g and merchandising. 
and pay Southland a fix d stores, supply bookkeeping data 
fr . e percentage of m-n. fi ' 
an~h~se agreement also contains th rnss pro ts. . ~he 

requIrIng arbitration: e 0 OWIng prOVISIon 
"An y controversy or claim arisin 
this Agreement or the b h h g out of or relating to 

b· . . reac ereof shaU b ttl d ar ItratlOn In accordance with th Rul e se e by 
Arbitration Association e. es of the American 
award rendered by the ar'bit~t and Judgment upon any 
court having jurisdiction thereo~~"may be entered in any 

Appellees are 7-Eleven fr hi 
1975 and January 1977 an~sees. Between September 
act!ons against Southla~d s~:eCalitiapp~llees tiI~d individual 
legIng, among other thin onua SuperIor Court al
breach ~f contract, breacr~::~~'. oral mJSreprese~tation, 
of the disclosure requirements of ~Cd~ty, ~d Violation 
Investment Law Cal Cor C . e aIifonua Franchise 
1977). Southl~d's ~w p. .ode Ann. § 81000 et seq. (West 
ual actions, included the ~ all

t
. but one of the individ

arbitrate. a Ive defense of failure to 

SO~~hl~~ ~~7~e~:e~;ea K:ing med a class action against 
proximately 800 California c ~ ~t assertedly includes ap
claims were substantially th c ees. Keating's principal 
other franchisees. After t:e sam~ as tho~e asserted by the 
dated, Southland petitioned t varIOUS actions were consoli
claims in all cases and appell 0 compel arbitration of the 
~he Superior Court gran~:s moved {Of class certification. 

arbItration of all claims exce ~~thIand s. motion to compel 
Franchise Investment Law ~ ose claims based on the 
pellees' request for class c~rti1l h~ court did not pass on ap
from the order insofar as it ca on. Southland appealed 
claims based on the Califo ~xcluded from arbitration the 
petition for a writ of mand nua statute. AppeUees filed a 

am us or prohibition in the Cali-
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lomia COurt of Appeal arguing that the arbitration should 
proceed as a class action .. 

The California Court of Appeal reversed the . trial court's 
refusal to compel arbitration of appellees' claims under the 
Franchise Investment Law. Keatingv.Superior Court, AL
ameda County, 167 Cal. Rptr. 481 (1~80). That court inter
preted the arbitration clause to require arbitration of all 
claims asserted under the Franchise Investment Law, and 
construed the Franchise Investment~aw not to invalidate 

. such agreements. to arbitrate. I Alternatively, the court 
concluded that if the Franchise Investment Law rendered 
arbitration agreements involving commerce unenforceable, 
it would conflict with § 2 of the Federal Arbitration Act, 9 
U. S. C. §2, and therefore be invalid under the Supremacy 
Clause. 167 Cal. Rptr., at 493-494. The Court of Appeal 
also determined that there was no "insurmountable oblltacle" 
to conducting an arbitration on a classwide basis, and issued a 
writ of mandate directing the trial court to conduct class
certification proceedings. I d., at 492. 

The California Supreme Court, by a vote of 4-2, reversed 
the ruling that claims asserted under the Franchise Invest
ment Law are arbitrable. Keating v. Superior Court of Ala
meda County, 31 Cal. 3d 584, 645 P. 2d 1192 (1982). The 
California Supreme Court interpreted the Franchise Invest
ment Law to require judicial consideration of claims brought 
under that statute and concluded that the California statute 
did not contravene the federal Act. Id., at 604, 645 P. 2d, 
1203-1204. The court also remanlled the case to the trial 
court for consideration of appellees' request for classwide 
arbitration. 

'California Corp. Code Ann. 131612 (West 1977) provides: "Any condi
tion, stipulation or provision purporting to bind any person acquiring any 
franchise to waive compliance with any provision of thi8 law or any rule or 
order hereunder Is void." 
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. We postponed consideration of the question of jurisdiction 
pending argument on the merits. 459 U. S. 1101 (1983). 
We reverse in part and dismiss in part. 

II 
A 

Jurisdiction of this Court is asserted under 28 U. S. C. 
§ 1257(2~, which provides for an appeal from ~ final judgment 
of the highest court of a state when the validity of a chal
lenged state statute is sustained as not in conflict with federal 
law. Here Southland challenged the California Franchise 
Investment Law as it was applied to invalidate a contract for 
arbitration made pursuant to the Federal Arbitration Act. 
Appellees argue that the action of the California Supreme 
Court with respect to this claim is not a "final judgment or 
decree" within the meaning of § 1257(2). 

Under Cox Broadcasting Corp. v. Cohn, 420 U. S. 469, 
482-483 (1975), judgments of state courts that finally decide 
a fe~eral issue are immediately appealable when "the party 
see~ng review here might prevail [in the state court] on the 
me~Its on nonfederal. grounds, thus rendering unnecessary 
reVIew of the federal Issue by this Court, and where reversal 
of the state court on the federal issue would be preclusive of 
any further litigation on the relevant cause of action .... " 
In these Circumstances, we have resolved the federal issue 
"if a refusal immediately to review the state-court decision 
might seriously erode federal policy." Id., at 483. 

The judgment of the California Supreme Court with re
spect to t~is clait,n is reviewable under Cox Broadcasting, 
supr~. Without Immediate review of the California holding 
by t~IS Court there may be no opportunity to pass on the fed
eral Issue and as a result "there would remain in effect the 
unreviewed . deci~ion of the State Supreme Court" holding 
that the Cahforma statute does not conflict with the Federal 
Arbitration Act. Id., at 485. On the other hand, reversal 
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. of a state-court judgment in this setting will terminate Uti

. gation of the merits of this dis~ute.. ..... .. 
Finally the failure to accord Immediate reVIew of the deCl

sion of th~ California Supreme Court might ."seriously erode 
federal policy." Plainly the effect .oHhe Judgment o! the 
California court is to nullify a validcontrac.tmade by prlv~te 
parties under which. they agreed to submlt all contract d~s
putesto final, binding arbitration. The federal Act permlts 
''parties to an arbitrable dispute [t~ move] ou~ of ~ourt and 
into arbitration as quickly and easily as pOSSible: Moses 
H. Cone Memorial Hospital v. Mercury Constructton Corp., 
460 U. S. 1, 22 (1983). . . . 

Contracts to arbitrate are not to be avoided by allowmg 
one party to ignore the contract and resort to the courts. 
Such a course could lead to prolonged litiga~ion, . one of the 
very risks the parties, by contracting for arbitration, sought 
to eliminate. In The Bremen v. Zapata Off-Sh;ore Co., ~07 
U. S. 1, 12 (1972), we noted that the contract fixing a particu
lar forum for resolution of all disputes 

"was made in an arm's-length negotiation by experienced 
and sophisticated businessmen, and absent some compel
ling and countervailing reason it should be honored by 
the parties and enforced by the courts." 

The Zapata Court also noted that 

"the forum clause was a vital part of the agre~men~, and 
it would be unrealistic to think that the parties did not 
conduct their negotiations, including fixing the monetary 
terms with the consequences of the forum clause figur
ing p;ominently in their calculations." [d., at 14 (foot
note omitted). 

For us to delay review of a state judicial decision denying. 
enforcement of the contract to arbitrate until the state-court 
litigation has run its course would defeat the core purpose of 
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~ contract t~ arbitrate. We hold that the Court has jurisdic
tion to declde whether the Federal Arbitration Act pre
empts § 31512 of the California Franchise Investment Law. 

B 

. Tha.t part of the. appeal relating to the propriety of super
lmposmg class-actlOn procedures on a contract arbitration 
rai~es o~her questions. Southland did not contend in the 
Califorrua courts that, and the state courts did not· decide 
whether, state law imposing class-action procedures was 
pre~empted by federal law. When the California Court of 
Appeal directed Southland to address the question whether 
state or federal law controlled the class-action issue, South
land responded that state law did not permit arbitrations to 
proceed as class actions, that the Federal Rules of Civil Pro
cedure were inapplicable, and that requiring arbitrations to 
p~oce~d as class actions "could well violate the [federal] con
stitutiOnal guaranty of procedural due process."· Southland 
did not c~aim in the Court of Appeal that if state law required 
class-action procedures, it would conflict with the federal Act 
and thus violate the Supremacy Clause. . 

I? th~ California Supreme Court, Southland argued that 
Califorma law applied but that neither the contract to arbi
trate nor state law authorized class-action procedures to gov
ern arbitrations. Southland also contended that the Federal 
R~les were inapplicable in state proceedings. Southland 
pomted ~ut that although California law provided a basis for 
class-actiOn procedures, the Judicial Council of California 
acknowledged "the incompatibility of class actions and ar
bitration." Petition for Hearing 23. It does not appear that 
Southland opposed class procedures onfederal grounds in the 

I ~~pplement~l Memorandum of Points and Authorities in Opposition to 
PetItIOn for WrIts of Mandate or Prohibition in Civ. No. 45162 (Ct. App. 
Cal., 1st App. Dist.), pp. 19-25. 
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California Supreme Court.' Nor does the record show that 
the California Supreme Court passed upon. the question 
whether superimposing class-action procedures on a contract 
arbitration was contrary to the federal Act.4 

. 

Since it does notaffinnatively appear that the validity of 
the state statute was "drawn in question" on federal grounds 
by Southland, this Court is without jurisdiction to resolve 
this question as a matter of federal .lawunder 28 U. S. C. 
§l257(2). See Bailey v. Anderson,· 326 U. S. 203, 207 
(1945). 

I The question· Southland presented to the State Supreme Court was 
"[wlbether a court may enter an order compelling a private commercia1 
arbitration governed by the Federal Arbitration Act •.. to proceed as a 
class action even though the terms of the parties' arbitration agreement do 
not provide for such a procedure." Petition for Hearing in Clv. No. 45162 
(Cal. 1980). Southland argued that (1) the decision of the Court of Appeal 
"Is in conflict with the decisions of other Courts of Appeal in this State," 
ill., at 3; (2) class actions would delay and complicate arbitration, increase 
its cost, and require judicial supervision, "considerations [which] strongly 
militate against the creation of class action arbitration procedures," id., at 
22; and (3) there was no basis in hiw for class actions. According to appel
lants, the Federal Rules of Civil Procedure did not apply in California 
courts. Id., at 23. Southland thus relied, not on federal law, but on Cali
fornia law in opposing class-action procedures. 

• The California Supreme Court cited "[a]na1ogous authority" supporting 
consolidation of arbitration proceedings by federal courts. 31 Cal. 3d, at 
611-612, 645 P. 2d, at 1208. E. g., Campania EBpa1Wla de Petrole08, 
S. A. v. Nereus Shippi7lf}, S. A., 627 F. 2d 966, 975 (CA2 1975), cert. de
nied, 426 U. S. 936 (1976); In TIl Czarnikow-Rionda Co., 512 F. Supp. 
1308, 1309 (SDNY 1981). This, along with support by other state courts 
and the California Legia1ature for consolidation of arbitration proceedings, 
permitted the court to conclude that class-action proceedings were author
ized: "It Is unlikely that the state Legislature in adopting the amendment 
to the Arbitration Act authorizing consolidation of arbitration proceedings, 
intended to preclude a court from ordering c1asswide arbitration in an ap
proprlste case. We conclude that a court Is not without authority to do 
so." 31 Cal. 3d, at. 613, 645 P. 2d, at 1209. The California Supreme Court 
thus ruled that Imposing a class-action 8tructure on the arbitration proceBB 
was permls8ible as a matter of state law. 
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III 
As previously noted, the Caliti. . 

Law provides: . Ol'l1la FranchIse Investment 

"Any condition stipul t' . . 
bind any person' aCquir~glO:nyOrfrprohv~slOn purporting to 
an 'th anc Ise to waive co Ii ce WI any provision of this la mp -
hereunder is void" C 1 C w or any rule or order 
(West 1977). . a. orp. Code Ann. §31512 

The California Supreme Court . te 
require judicial consideration of m 1 :preted this statute to 
state statute and accordingly r fu c ~~s brought under the 
contract to arbitrate such I . e se ? enforce the Parties' 
fornia Franchise Investme~taI~s. d~o mterpreted the CaIi
of the Federal Arbitration Act a;d Ir~~tltY conflicts with § 2 
Clause. VIO a es the Supremacy 

In enacting § 2 of the federal A 
national policy favoring arb't t' ct, Congress declared a 
of the states to require a ju~:~ ~o; and withdrew the power 
claims which the contractin IClaart~rum for the resolution of 
arbitration. The Federal ~bPt t~es agreed to resolve by 
". I ra Ion Act provides: 
A wrItten provision in an .. 

contract evidencin a Y ~ar~tIme transaction or a 
settle by arbitratio~ a ~~~~~~~:on 1~~OIVing com~~rce to 
of such contract or transaction ~: th ere%te:; arlsmg out 
the whole or any part theredf' e re s to perform 
ing to submit to arbitration ' o~ ~ agreement in writ
ing out of such a co t t an eXlst~g controversy aris
be vaJid, irrevocabl~ rac , transactlon, or refusal, shall 
grounds as exist at Ia~/~i:nfor~eable, save upon such 
any contract." 9 USC eqUIty for the revocation of 

. . . §2. 

Congress has thus mandated th 
agreements. e enforcement of arbitration 

We discern only two Ii 'tat' 
arbitration provisions gOV~l dObns °hn the enforceability of 

me y t e Federal Arbitration 

\ 
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Act: they must be part of a written maritime contract or a. 
'contract "evidencing a transaction involving commerce"· and 
such clauses may be revoked upon "grounds as exist at law or 
in equity for the revocation of any contract;" We see noth
ing in the Act indicating that the broad principle of enforce~ 
ability is subject to any additional limitations under state 
law. 

The Federal Arbitration Act rests on the authority of Con
gress to enact substantive niles under the Commerce Clause. 
In Prima Paint G..orp. v. Flood & Conklin Mfg. Co., 388 
U. S. 395 (1967),' the Court exanuned the legislative history 
of the Act and concluded thatthe statute "is based upon . . . 
the incontestable federal foundations of 'control over inter-

" ~ state commerce and. over admiralty.''' Id., at 405 (quoting 
H. R. Rep. No; 96, 68th Cong., 1st Sess., 1 (1924». The 
contract in Prima Paint, as here, contained an arbitration 
clause. One party in that case alleged that the other had 
committed fraud in the inducement of the contract, although 
not of the arbitration clause in particular, and sought to have 
the claim of fraud adjudicated in federal court. The Court 
held that, notwithstanding a contrary state rule, considera- . 
tion of a claim of fraud in the inducement of a contract "is for 
the arbitrators and not for the courts," 388 U. S., at 400. 
The Court relied for this holding on Congress' broad power to 
fashion substantive rules under the Commerce Clause. 6 

At least since 1824 Congress' authority under the Com
merce Clause has been held plenary. Gibbons v. Ogden, 9 
Wheat. 1, 196 (1824). In the words of Chief Justice Mar-

'We note that in defining "commerce" Congress declared that "nothing 
herein contained shall apply to contracts of employment of seamen, rail
road employees, or any other class of workers engaged in foreign or inter
state commerce." 9 U. S. C. § 1. 

'The procedures to be used in an arbitration are !lot prescribed by the 
federal Act. We note, however, that Prima Paint considered the ques
tion of what issues are for the courts and what issues are for the arbitrator. 
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shall, the authority of Congress is "the power to regulate; 
that is, to prescribe the rule by which commerce is to be gov
erned." Ibid. The statements of the Court in Prima Paint 
that the Arbitration Act was an exercise of the Commerce 
Clause power clearly implied that the substantive rules of 
the Act were to apply in state as well as federal courts. . As 
Justice Black observed in his dissent, when Congress exer
cises its authority to enact substantive federal law under the 
Commerce Clause, it normally creates rules that are enforce
able in state as well as federal courts. Prima Paint, supra, 
at 420. 

In Moses H. Cone Memorial Hospital v. Mercury Con
struction Corp., 460 U. S., at I, 25, and n. 32, we reaffirmed 
our view that the Arbitration Act "creates a body of federal 
substantive law" and expressly stated what was implicit in 
Prima Paint, i. e., the substantive law the Act created was 
applicable in state and federal courts. Moses H. Cone began 
with a petition· for an order to compel arbitration. The Dis
trict Court stayed the action pending resolution of a concur
rent state-court suit. In holding that the District Court had 
abused its discretion, we found no showing of exceptional 
circumstances justifying the stay and recognized "the pres
ence of federal-law issues" under the federal Act as "a major 
consideration weighing against surrender [offederaljurisdic
tion)." 460 U. S., at 26. We thus read the underlying issue 
of arbitrability to be a question of substantive federal law: 
"Federal law in the terms of the Arbitration Act governs that 
issue in either state or federal court." Id., at 24. 

Although the legislative history is not without ambiguities, 
there are strong indications that Congress had in mind some
thing more than making arbitration agreements enforceable 
only in the federal courts. The House Report plainly sug
gests the more comprehensive objectives: 

"The purpose of this bill is to make valid and enforcible [sic] 
agreements for arbitration contained in contracts involv-

1 
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. within the jurisdiction. or 
ing" inter~tate com~:~ ;~y be the subject of litigation 
[sic] admiralty, orw" H R Rep. No. 96, 68th Cong., 
in the Federal courts. . . . .. . 

S 1 (1924) (emphasIS added)~ 1st ess.,. . 
. . also be inferred from the reality 

.. This broader purpose can lik ly to address a problem 
that Congress wouldn: !e;s fed:ral courts than. a problem 
whose impact was c~ e fi Old of co~merce. . The Arbitra
oflarge significance,m the e the·rule of equity, that equity 

" ht to "overcome t " tion Act soug· [y] arbitration agreemen . 
. will not specifically enf;r~l~efore a Subcommittee of the 
Hearing on S. :'213 and

th
· Judiciary, 67th Cong., 4th Sess., 

Senate Comnuttee on . e) (remarks of Sen. Walsh). The 
6 (1923) (Senate Hearmg. the bill stated: 
House Report accompanymg . al 

. the law arises from . . . the Je ousy 
"The need ~or for their own jurisdiction. . . . 
of .the English cou;ts d 11 r so lon[g] a period that the 
This jealousy SUTVlve . 0 b dded in the English com-
principle became ~~ ~ ~th it by the American 
mon law and was t1 11 It that the precedent was 
courts. The courts ve erturned without legislative 
too strongly fixed to be ovRe. No 96 supra at 1-2. 

" H Rep. ., ' enactment. . . . .' 
hat the House Report contem-

Surely this makes clear t encumbered by state-law 
plated a broad reach of the !~t, ';etro Industrial Painting 
constraints. As was state t' ~ Co 287 F 2d 382, 387 (CA2 
Corp. v. TerminaL Construe w. )' "the purpose of the act 
1961) (Lumbard,·C. J'h co:c:e:!r'bitration and whose ~on
was to assure those woe that their expectatIOns 
tracts related to inte~tate co~:~e judges, or ... by state 
would not be. unde~ed by ess also showed its awareness 
courts or leglBlatures. . ~on~SB of state courts to enforce 
of the widespread unwillingn Senate Hearing, at 8, and that 
arbitration agreements, e. g., 
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::rch courts were bound by state laws inadequately providing 

"te;h~~al arbitration by which, if you agree to arbitrate 
un .er . e method provided by the statute ou hav 
~r~trat~on by .sta~ute[;] but [the statutes] h~[d] not::ma; 
o 0 WIth validatmg the contract to arbitrate." Ibid. 

The problems Co f: d 
old comm nw.e.ss ace were therefore twofold: the 
f o,:-law. hostihty toward arbitration and th fail 

~ ~~ate arbItratIOn statutes to mandate enfo~cement of ar~i~ -
ra IOn agreements. To confine the sco e f 

arbitrations sought to be enforced in fi l al 0 the Act to 
frustrate what we believe Congress int:n~~d t~ourts would 
ecnactment appropriate in Scope to meet the larg~ep:o~fe: 

ongress was addressing. 
JUSTICE O'CO ' 
'. NNOR argues that Congress viewed the Ar 

Zlt~atlOn tc,~ "as a procedural statute, applicable only in fed~ 
ra cour s. Post, at 25. If it is correct that C 

sought only to create a procedural remedy in the °f~t: 
~~~:' !~~~ c~~ be no explanation for the express limitation 
9 U. S. C §;a IOn Act to contracts "involving commerce." 

. '. For example, when Congress has authorized 
thIs Court to prescribe the ruills of procedure in the federal 
~ourts o~ a~peals, district courts, and bankruptcy court 't 
as not lImIted the power of the Court ' . S, I 

plicable only to causes of action invol~~:~~:~be rules ap
~ g., 281~' S. C. §§ 2072, 2075, 2076 (1976 ed an~r~~~p S~~, 
tio~ ~~~ expect ~hat if Congress, in enacti~g the Arbltra' 

:pPIicabie~~;~~a:~~~r:t~!~~~~~~;,~:~ ~~~ ::~~tU;~! ~l~ 
c
o transactIOns mvolving commerce. On the oth h dC 
ongress would need t II er an, 

intended the Act to appOlyCl~ °tntthe Commerce Clause if it 
. . n s a e courts Yet t th 

time, Its reach would be limited to trans;ctions ~vol ~ saI?e 
terstate commerce. We therefore view the "inv I . vmg m-
~oe:ce" (hequirement in § 2, not as an inexPliC:br:§~~~ 

on e power of the federal courts, but as a necessary 
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qualification on a statute intended to apply in state and fed- ' 
eral courts. ' 

Under the interpretation of the Arbitration Act urged 
by JUSTICE O'CONNOR, claims brought under the' California 
Franchise Investment Law are not arbitrable when they are -
raised in state court. Yet it is clear- beyond question that if 
this suit had been brought as a diversity action in a federal . 
district court, the arbitration clause would have -been en
forceable. 7 Prima Paint, supra. ' The interpretation given 

. to the Arbitration Act by the -California Supreme Court 
would therefore encourage and reward forumshopping. We 
are unwilling to attribute to Congress the intent, in drawing 
on the comprehensive powers of the Commerce Clause, to 
create a right to enforce an arbitration contract and yet make 
the right dependent for its enforcement on the particUlar, 
forum in which it is asserted. And since the overwhelming 
proportion of an civil litigation in this country is in the state 
COurts,8 we cannot believe Congress intended to limit the 
Arbitration Act to disputes subject only to federal-court 
jurisdiction. e Such an interpretation would frustrate con-

, Appellees contend that the arbitration clause, which provides for the 
arbitration of "any controversy or claim arising out of or relating to this 
Agreement or the breach hereof," does not cover their claims under the 
California Franchise Investment Law. We find the language quoted 
above broad enough to cover such claims. cr. Prima Paint, 388 U. S., 
at 403-404, 406 (finding nearly identical language to cover a claim that a 
contract was induced by fraud). 

'It is estimated that 2% of all civil litigation in this country is in the fed
eral courts. Annual Report of the Director of the Administrative Office of 
the U. S. Courts 3 (1982) (206,000 filings in federal district courts in 12 
months ending June 30, 1982, excluding bankruptcy filings); FJango & 
Elsner, Advance Report, The Latest State Court Caseload Data, 7 State 
Court J., 18 (Winter 1983) (approximately 13,600,000 civil filings during 
comparable period, excluding traffic filings). 

'While the Federal Arbitration Act creates federal substantive. law re
quiring the parties to honor arbitration agreements, it does not create any 
independent federal-questionjurisdiction under 28 U. S. C. § 1331 or other
wise. M08e8 H. Cone Memorial HospiW,l v. Mercury Comtructian Corp., 
460 U. S. 1, 26, n. 32 (1983). This seems implicit in the provisions in 
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gressional intent to place "[a]n arbitration agreement . . . 
upon the same footing as other contracts, where it belongs." 
H. R. Rep. No. 96, 68th Cong., 1st Sess., 1 (1924). 

In creating a substantive rule applicable in state as well as 
federal COurtS,IO Congress intended to foreclose state legisla
tive attempts to undercut the enforceability of arbitration 
agreements. II We hold that §31512 of the California Fran
chise Investment Law violates the Supremacy Clause. 

§ 3 for a stay by a "court in which such suit is pending" and in § 4 that. 
enforcement may be ordered by "any United States district court which, 
save for such agreement, would have jurisdiction under title 28, in a civil 
action or in admiralty of the subject matter of a suit arising out of the con
troversy between the parties." Ibid.; Prima 'Paint, supra, at 420, and 
n. 24 (Black, J., dissenting); Krauss Bros. Lumber Co. v. Louis Bossert &: 
Sons, Inc., 62 F. 2d 1004, 1006 (CA2 1933) (L. Hand, J.). 

"The contention is made that the Court's interpretation of § 2 of the Act 
renders §§ 3 and 4 "largely super1!uous." Post, at 31, n. 20. This mls
reads our holding and the Act. In holding that the Arbitration Act pre
empts a state law that withdraws the power to enforce arbitration agree
ments, we do not hold that §§ 3 and 4 of the Arbitration Act apply to 
proceedings in state courts. Section 4, for example, provides that the 
Federal Rules of Civil Procedure apply in proceedings to compel arbitra
tion. The Federal Rules do not apply in such state-court proceedings. 

II The California Supreme Court justl1led Its holding by reference to our 
conclusion in Wilko v. Swan, 346 U. S. 427 (1953), that arbitration agree
ments are nonbinding as to claIms arising under the federal Securities Act 
of 1933. 31 Cal. 3d, at 602, 645 P. 2d, at 1202-1203. The analogy is 
unpersuasive. The question in Wilko was not whether a state legislature 
could create an exception to § 2 of the Arbitration Act, but rather whether 
Congress, in subsequently enacting the Securities Act, had in fact created 
such an exception. 

JUSTICE STEVENS dissents in part on the ground that § 2 of the Arbitra
tion Act pennits a party to nullify an agreement to arbitrate on "such 
grounds as exist at law or In equity for the revocation of any contract." 
Post, at 19. We agree, of course, that a party may assert general contract 
defenses such as fraud to avoid enforcement of an arbitration agreement. 
We conclude, however, that the defense to arbitration found in the Califor
nia Franchise Investment Law is not a ground that exists at law or in 
equity "for the revocation of any contract" but merely a ground that exists 
for the revocation of arbitration provisions in contracts subject to the Cali
fomia Franchise Investment Law. Moreover, under this dissenting view, 
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IV 
'. t f the California Supreme Court denying.' 
The Judgmen 0 • tion agreement is reversed; as to 

enforcem~nt of the ar~:raF deral' Arbitration Act precludes 
the question whe~her. e e other issues not raised in· 

.' a class-action arbitration and ~y b this Court would be 
th C· alifornia courts no deCISion Y . . 

. e. .' ' As to the latter issues, the case ~ 
. :=d~~t~o~t =h:n;~ceedings not inconsistent with this 

opi,nion. It is 80 ordered. 

JUSTICE STEVENS, concurring in part aild dissenting in 

~he Court. holds that an arbitratio~ clause tha:r~~:~f:~ . 
able in an action in ~ federal

t 
co~ IS~~Ugrru;~ ~th that con-

the action is brought m a sta e co . I . 
. . h JUSTICE O'CONNOR'S review of the egIS-

~':lonius~~~~gthe Federal Arbitration Act de~onstrates 
tha~~he 1925 Congress that enacted the statute Vlewed ~h~ 

tially procedural in nature, I am persua e 
statute as essen . ts' the law compel the 
that the intervenmg developmen h ~ I am nevertheless 
conclusion that the. Ct°urtf t~ :::Cth:t ~eems to trouble none 
troubled by one aspec 0 . 

of my colleagues. . th t if thi suit had 
For me it is not "clear beyond questIOn a . ~ urt 

been brought as a diversity action in a fe;!;ral ~t,~t ~nte' 
the arbitration clause would have.bbeden

b 
e §o;c:; t~~ Federai 

at 15. The general rule preserl e Y 

cIal teet! n for franchisees . . . can be 
ua state polley of provlpalrdinfn speth b:C pur~ses of the federal statute." 
recognized without 1m g e sis states could wholly eviscerate 
Poat, at 21. U we 8CCe

pIac
Pted ~~n airreements "upon the same foot

congresaionallntent to" ~ ~ No 96 68th Cong., 1st Sess., 1 (1924), 
Ing as other contracts, H. . ep. • , chise Investment Law. We 
simply by passing statutes such as i t~ ~ran nftIct with the Arbitration Act 
have rejected this analysis beca

errl
use

d 
tth d:~1ared polley requiring enforce-

and would permit states to ov e e 
ment of arbitration agreements. 
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Arbitration Act is that arbitration clauses in contracts involv-' 
ing interstate transactions are enforceable as a matter of fed
erallaw. That general rule, however, is subject to an excep
tion based on "such grounds as exist at law or in equity for 
the revocation of any contract." I believe that exception 
leaves room for the implementation of certain substantive 
state policies that would be undermined by enforcing certain .. 
categories of arbitration clauses. 
. The exercise of state authority in a field traditionally occu

pied by state law will not be deemed pre-empted by a federal 
statute unless that was the clear and manifest purpose of 
Congress. Ray v. Atlantic Richfield Co., 435 U. S. 151, 157 
(1978); see generally The Federalist No. 32, p. 200 (Van 
Doren ed. 1945) (A. Hamilton). Moreover, even where a 
feder~l statute does displace state authority, it "rarely 
OCCUPieS a legal field completely, totally excluding all par
ticipation by the legal systems of the states. . . . Federal 
legislation, on the whole, has been conceived and drafted on 
an ad hoc basis to accomplish limited objectives. It builds 
upon legal relationships established by the states altering 
or supplanting them only so far as necessary for the special 
purpose." P. Bator, P. Mishkin, D. Shapiro, & H. Wechsler, . 
Hart and Wechsler's The Federal Courts and the Federal 
System 470-471 (2d ed. 1973). 

The limited objective of the Federal Arbitration Act was 
to abrogate the general common-law rule against specific 
enforcement of arbitration agreements, S. Rep. No. 536, 68th 
Co~g., 1st Sess., 2-3 (1924), and a state statute which merely 
codified the general common-law rule-either directly by em
ployin?, the prior doctrine of revocability or indirectly by 
declarmg all such agreements void-would be pre-empted 
by the Act. However, beyond this conclusion, which seems 
comp~ll.ed by the language of § 2 and case law concerning the 
Act~ It IS by no means clear that Congress intended entirely 
to displace state authority in this field. Indeed, while it is an 
understatement to say that "the legislative history of the ... 
Act ... reveals little awareness on the part of Congress that 
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state law might be affected," it must surely be true that 
. given the lack of a "clear mandate from ,Congress as to the 
,. extent to which state statutes and decisions are to be super
. seded, we must be cautious in construing the act lest we 
excessively encroach on the powers which Congressional pol
icy, if not the Constitution, would reserve to the states." 

, Metro Industrial Painting Corp. v. Terminal Construction 
Co., 287 F.2d 382, 386 (CA2 .1961) (Lumbard, C. J., 
concurring). 

. The textual baSis in the Act for avoiding such encroach
ment is the clause of § 2 which provides that arbitration . 
agreements are subject to revocation on such grounds as 
exist at law or in equity for the revocation of any contract. 
The Act, however,' does not define what grounds for revoca
tion may be permissible, and hence it would appear that the 
judiciary must fashion the limitations as a matter of federal 
common law. Cf. Textile Workers v. Lincoln Mills, 353 
U. S. 448 (1957). In doing so, we must first recognize that 
as the "'saving clause' in § 2 indicates, the purpose of Con
gress in 1925 was to make arbitration agreements as enforce
able as other contracts, but not more so." Prima Paint 
Corp. v. Flood & Conklin Mfg. Co., 388 U. S. 395, 404, n. 12 
(1967); see also, H. R. Rep. No. 96, 68th Cong., 1st Sess., 1 
(1924). The existence of a federal statute enunciating a 
substantive federal policy does not necessarily require the 
inexorable application of a uniform federal rule of decision 

. notwithstanding the differing conditions which may exist in 
the several States and regardless of the decisions of the 
States to exert police powers as they deem best for the wel
fare of their citizens. Cf. Wallis v. Pan American Petro
leum Corp., 384 U. S. 63, 69 (1966); see generally Wilson 
v. Omaha Indian Tribe, 442 U. S. 653, 671-672 (1979); 
United States v. Kimbell Foods, Inc., 440 U. S. 715 (1979); 
Clea'1jield Trust Co. v. United States, 318 U. S. 363 (1943). 
Indeed, the lower courts generally look to state law re
garding questions of formation of the arbitration agreement 
under §2, see, e. g., Comprehensive Merchandising Catalogs, 
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Inc.. v'. Mad!son Sal~s Corp., 521 F. 2d 1210 (CA7 1975), 
which IS entirely appropriate so long as the state rule does 
not conflict with the policy of § 2. 
~ cont~act which is deemed void is surely revocable at law 

or m. :qUlty, and t~e California Legislature has declared all 
c.ondltlOns purportmg to waive compliance with the protec
t.IO~S of the ~ran~hise Investment Law, including but not 
h~ted to .arbltratlon provisions, void as a matter of public 
~ohcy.. Given the importance to the State of franchise rela- . 
tlOnshlps, the relative disparity in the bargaining positions 
between the franchisor and the franchisee, and the remedial 
purposes of the California Act, I believe this declaration of 
state policy is entitled to respect. 
Co~~ess itself struck a similar balance in § 14 of the 

Securities Act of 1933, 15 U. S. C. §77n, and did not find it 
ne.cessary to amend the Federal Arbitration Act. Rather, 
thl~ Co~rt held that the Securities Act provision invalidating 
~bltra~lOn agreements in certain contexts could be recon
clle~ With the general policy favoring enforcement of arbi
tratIOn agreements. Wilko v. Swan, 346 U. S. 427 (1953) 
Repeals by implication are of course not favored, and we did 
not suggest ~hat Congress had intended to repeal or modify 
the s~b.stantlve scope of the Arbitration Act in passing the 
~ecurlties ~:-t. Instead, we exercised judgment, scrutiniz
~ng the po~cles of the Arbitration Act and their applicability 
In the specIal context of the remedial legislation at issue and 
found. the Arbit~ation Act inapplicable. We have exer~ised 
suc~ Jud.gment In other cases concerning the scope of the 
~bltratlOn Act, and have focused not on sterile generaliza
tIOn, but rather on the substance of the transaction at issue 
the nature of the relationship between the parties to th~ 
agreement, and the purpose of the regulatory scheme. See, 
e. g., Scherk v. Alberto-Culver Co., 417 U. S. 506 (1974), 
rev'g 484 F. 2d 611 (CA7 1973); see also, id., at 615-620 
(Stevens, Circuit Judge, dissenting). Surely the general lan
guage ?f the Arbitration Act that arbitration agreements 
arevahd does not mean that all such agreements are valid 
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irrespective of their purpose or effect" See generally Para
mount Famous L(J,$ky Corp. v. United Sta,tea, 282.U. S. 30 

. (1930) (holding. arbitration agreement void as a restraint of 
trade). ... . . . 

We should not refuse to exercise independent judgment 
. concerning the conditions under which an arbitration agr:e; . 

ment, generally enforceable under the Act, can be held m
valid as contrary to public policy simply· because the source 
of the substantive law to which the arbitration agreement 
attaches is a· State rather than the Federal Government. I· 
find no evidence that Congress intended such a double stand
ard to apply, and I would not lightly impute such an intent to 
the 1925 Congress which enacted the Arbitration Act. 

A state policy excluding wage claims from arbitration, 
cf. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Ware, 414 
U. S. 117 (1973) or a state policy of providing special protec
tion for fran~ees, such as that expressed in California's 
Franchise Investment Law, can be recognized without im
pairing the basic purposes of the federal statute. Like the 
majority of the California Supreme Court, I am not pe:
suaded that Congress intended the pre-emptive effect of this 
statute to be "so unyielding as to require enforcement of an 
agreement to arbitrate a dispute ov~r the application o~ a 
regulatory statute which a state legISlature, In confOrmIty 
with analogous federal policy, has decided should be left to 
judicial enforcement." App. to Juris. Statemen~ 18a. . 

Thus, although I agree with most of the Court s reasonmg 
and specifically with its jurisdictio~ holdings, I resp~c.tfully 
dissent from its conclusion concenung the enforceability of 
the arbitration agreement. On that issue, I would afftnn the 
judgment of the California Supreme Court. 

JUSTICE O'CONNOR, with whom JUSTICE REHNQUIST 
joins, dissenting. 

Section 2 of the Federal Arbitration Act (FAA) (also 
known as the United States Arbitration Act) provides that 
a written arbitration agreement "shall be valid, irrevocable, 
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't ' ve upon such ' eqUl y for the revocation of grounds as exist at law or in 

~ot, on !ts face, identify whi:::~ c0!l~ract." I Section 2 doe ~:f~ents 0.' what proceJ:!~!~ are hound ~ 
provides: deals WIth these matters i: §§e~~ :nf°Srcen,tent. . ection 3 

"If any suit or proceedin b . of the United States upo~ e b~ought tn any o/the courts 
~~n . . : the court . . . :~:llIs~ue ref~ra~le to arbitra-

e partIes stay the trial of th n aI,>plicatlOn of one of 
tratlOn has been had' e actlO.n until such b' 
agreement . . . ." 2 in accordance with the terms ofth~ , 

Section 4 specifies th t to arbitrate a a party aggrieved by another's refusal 

"may petition any U 't s~ve for such agreem:~ted States district court which ~Itle 28, in a civil actio~ ':,~Ul.d have .jurisdiction unde~ 
Ject matter £ In adnuralty of the 1>
bitration pr~c~ed i~r t~ order direct~g that suchs~_ 
agreement. . . ." I manner provIded for in such 

Today, the Court tak 
to declare that state as ~e~~e facial silence of § 

2 
as a license 

In addition, though this i as federal courts must apply § 2 

~ourt holds that in enfo:c~t sp~lled out in the opinion th~ 
~ght state courts must ioU g this newly discovered federal 
t e Court's decision is impelf~ grocedures specified in § 

3 

o encourage the use of arbitral' y abn u~derstandable desir; lOn, ut It utterly fails t 
'9 U. S. C 0 rec-
'9 . § 2 . 
• 9 g. ~. ~. § 3 (emphasis added). 

f ... § 4 (emphasis dd .orcement of arbitration awar
a ~d). Section 9, which addr 

In t~e agreement of the . ds, IS also relevant. "If n es~es the. en-
Umted States court' parties, then such applicatio 0 court IS specified 
made. . . ." 9 U S t~ and for the district within w~::y be made to the 

. . . § 9 (emphasis added). such award was 

O'CONNOR, J., dissenting 
.' . 

ognize the . Clear congressional intent underlying the FAA. 
,Congress intended to require federal, not state, courts to 

," respect arbitration agreements. 
I 

The FAA was enacted in 1925. As demonstrated infra, at 
.,,24-29, Congress thought it was e~ercising its power to dic

tate either procedure or "general federal law" in federal 
courts. The issue presented here is the result oUhree sub-

sequent decisions of this Court. . . In 1938 this .Court decided Erie R .. Co. v. Tompkins, 304 
U. S. 64. Erie derned the Federal Government the power to 
create substantive law solely by virtue of the Art. III power 
to control federal-COurt jurisdiction. Eighteen years later 
the Court decided' Bernhardt v. po~ygraphic Co., 350 U. S. 
198 (1956). Bernhardt held that the duty to arbitrate a 
contract dispute is outcome-determinative-i. e. "substan-· 
tive"-and therefore a matter normallY governed by state 

law in federal diversity cases. Bernhardt gave rise to concern that the FAA could there-
after constitutionally be applied only in federal-COurt cases 
arising under federal law , not in diversity cases.' In prima 
Paint Corp. v. Flood & Conklin Mfg· Co., 388U. S. 395, 
404-405 (1967), we addressed that concern, and held that 
the FAA may constitutionally be applied to proceedings in 
a federal diversity court.& The FAA covers only con
tracts involving interstate commerce or maritime affairs, 
and Congress "plainly has power to legislate" in that area. 

Id., at 405. 
'Justice Frankfurte1' made precisely this suggestion in Bernhardt. 350 

U. S .• at 208 (concurring opinion). • Two Circuits had previously addres~ed the problem. Robert Lawrence 
Co. v. De1Jonshire Fabrics, Inc., 271 F. 2d 402 (CA2 1959), cert. dism'd 
pursuant to stipulation of counsel. 364 U. S. SOl (1960); American Air
lines, Inc. v. Louisville & Jefferson CO'Unty Air Bd., 269 F. 2d 811 (CA6 

1959). 
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Nevertheless, the Prima Paint decision "carefully avoided 
any explicit endorsement of the view that the Arbitration Act 
embodied substantive policies that were to be applied to all 
contracts within its scope, whether sued on in state or federal 
courts." P. Bator, P. Mishkin, D. Shapiro, & H. Wechsler, 
Hart and Wechsler's The Federal Courts and the Federal 
System 731-732 (2d ed. 1973). e Today's case is the first in 
which this Court has had occasion to determine whether the 
FAA applies to state-court proceedings. One, statement on 
the subject did appear in Moses H. Cone Memorial Hospital 
v. Mercury Construction Corp., 460 U. S. 1 (1983), but that 
c~e involved II: federal, not a state, court proceeding; its 
dIctum concenung the law applicable in state courts was 
wholly unnecessary to its liolding. 

II 
The majority opinion decides three issues. First, it holds 

that § 2 creates federal substantive rights that must be en
forced by the state courts. Second, though the issue is not 
raised in this case, the Court states, ante, at 15-16, n. 9, that 
§2 substantive rights may not be the basis for invoking 
federal-court julisdiction under 28 U. S. C. § 1331. Third, 
the Court reads § 2 to require state courts to enforce § 2 
rights using procedures that mimic those specified for federal 
courts by FAA §§ 3 and 4. The first of these conclusions is 
unquestionably wrong as a matter of statutory construction; . 
the second appears to be an attempt to limit the damage done 
by the first; the third is unnecessary and unwise. 

• In Robert Lawrence, BUpra, the Second Circuit had ftatlyannounced
in dictum, of course-that the FAA was "a declaration of national law 
equally applicable in state or federal courts." 271 F. 2d at 407. OneJus
tice in Prima Paint was prepared to adopt wholesale the Second Circuit's 
more broadly written opinion. 388 U. S., at 407 (Harlan, J:, concurring). 
But the Prima Paint majority opinion did not do so. In these circum
stances, the rruijority opinion speaks loudly by its complete silence regard
ing the Act's applicability to state courts. 
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A 

One rarely finds a legislative history as, unambiguous as 
the FAA's. ,That history establishes conclusively that the 
1925 Congress viewed the FAA as a procedural statut.e, ap
plicable only in federal courts, derived, Con~es~ b.eli~ve.d, 
largely from the federal power to control the JUriSdIction of 
the federal courts; . . . . 
. IIi 1925 Congress emphatically believed arbItratIon to be a 
matter of "procedure." At hearings on the Act. congres
sional Subcommittees were told: "The theory on which you do 
this is that you have the right to tell the Federal courts how 
to proceed.'" The House Report. on the FAA stated: 
''Whether an agreement for arbitration shall be enforced or 
not is a question of procedure . . . ." ~ On the floor, of 
the House Congressman Graham assured his fellow Members 

that the FAA 
"does not bivolve any new principle of law except to pro- . 
vide a sbnple method . • . in order to give enforce~ent. 
... It creates no new legislation, grants n.o new rlght:s, 
except a remedy to enforce an agreement m commerCIal 
contracts and in admiralty contracts." 8 

'Arbitration of Interstate Commercial Disputes, Joint ~earings on 
S. 1005 and H. R. 646 before the Subcommittees of the Co~ttees o~ the 
Judiciary, 68th Cong., 1st Sess., 17 (1924) (hereinafter Jomt Hearmgs) 
(statement of Mr. Cilhen, American Bar Association). See also Sales and 
Contracta to Sell in Interstate and Foreign Commerce, and Federal Com
merciaJ Arbitration, Hearing on S. 4218 and S. 4214 before a Subcom
mittee of the Senate Committee on the Judiciary, 67th Cong., 4th Sess., 2 

. (1928) (hereinafter Senate Hearing). . . 
'H. R. Rep. No. 96, 68th Cong., 1st Sess., 1 (1924). To sl~lar effect, 

the Senate Report noted that the New York statute, after whIch the FAA 
was patterned had been upheld against constitutional attack the pre
vious year in Red CroBB LiM v. Atlantic Fruit Co., 264 U. S. 109 (19~). 
S. Rep. No. 686, 68th Cong., 1st Sess., 8 (1924). In Red CroBB Justice 
Brandeis based the Court's approval of the New Y.ork statute on the fact 
that the statute effected no change in the substantIve law. 

• 66 Congo Rec. 1981 (1924). 
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A month after the Act was signed into law the American " 
Bar Association Committee that had drafted and pressed for -.
passage of the federal legislation wrote: -

"The statute establishes a procedure in the Federal 
courts for the enforcement of arbitration agreements. 
. . . A Federal statute providing for the enforcement of 
arbitration agreements does relate solely to procedure of 
the Federal courts. . . . [W]hether or not an arbitra
tion agreement is to be enforced is a question of the law -
o! procedu~e and is determined by the law of the jurisdic- 1_, --_ 

tlOn wherem the remedy is sought. That the enforce- -
ment of arbi.tr~tion. contracts is within the law of pro
cedure as dIstmguIsh,ed from substantive law is well 
settled by the decisions of our courts." 10 

Since Bernhardt, a right to arbitration has been character
ized as "substa?tive," an.d that holding is not challenged here. -
But Congress In 1925 dId not characterize the FAA as this 
Court did in 1956. Congress believed that the FAA estab
lished nothing more than a rule of procedure a rule therefore 
applicable only in the federal courts. \I ' 

If characterizing the FAA as procedural was not enough 
the draftsmen of the Act, the House Report, and the early 
commentators all flatly stated that the Act was intended 
to affect only federal-court proceedings. Mr. Cohen, the 
American Bar Association member who drafted the bill 
assured two congressional Subcommittees in joint hearings; 

"Nor can it b~ said that the Congress of the United 
States, directing its own courts . .. , would infringe upon 

10 Committee on Commerce, Trade and Commercial Law The United 
States Arbitration Law and Its Application, II A. B. A. J. '153, 154-155 
(1925). See also Cohen & Dayton, The New Federal Arbitration Law 12 
Va. L. Rev. 265, 275-276 (1926). ' 

"That Congress chose to apply the FAA only to proceedings related to 
commercial and maritime contracts does not suggest that-the Act is "sub
stantive. II cr. Fed. Rule Civ. Proc. 81; Fed. Rule Evid. llOl; Fed. Rule 
Crim. Proc. 54. 
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. the provinces or prerogatives of the States.. . . [T]he 
question of the enforcement relates, to the law of reme
dies and not to substantive law. The -rule must be 
changed for the jurisdiction ill which the agreement is 
sought to be enforced . . . . There is no disposition' 
therefore by means of the Federal bludgeon to force an . 
individual State into an unwilling submission to arbitra-
tion enforcement." 12 -

The House Report on the FAA umimbiguously stated: "Be
fore [arbitration] contracts could be enforced in the Federal 
courts ... this law is essential. The bill declares that such 
agreements shall be recognized and enforced by the courts of 
the United States." IS 

Yet another indication that Congress did not intend the 
FAA to govern state-court proceedings is found in the pow-

"Joint Hearings 89-40 (emphasis added). "The primary purpose of the 
statute is to make enforcible [sic] in the Federal courts such agreements for 
arbitration ..•. " ld., at 88 (statement of Mr. Cohen). See also Senate 
Hearing 2 ("This bill follows the lines of the New York arbitration law, 
applying it to the fields wherein there is Federal jurisdi~t~on'? . 

"H. R. Rep. No. 96, supra, at 1. Commentators wrltmg mtmedlately 
after passage of the Act uniformly reached the same conclusion. The 
A. B. A. Committee that drafted the legislation wrote: "So .far as. the 
present law declares simply the policy of recognizing and enforcmg arbitra
tion agreements in the Federal courts it does not encroach upon the prov
ince of the individual states." Committee on Commerce, Trade and Com
mercial Law supra, at 155. See also Cohen & Dayton, supra, at 276-277; 
Baum & Pr~ssman, The Enforcement of Commercial Arbitration Agree
ments in the Federal Courts, 8 N. Y. U. L. Q. Rev. 428, 459 (1931). 
Williston wrote: "Inasmuch as arbitration acts are deemed procedural, the 
United States Act applies only to the federal courts .... " 6 S. Williston 
& G. Thompson, The Law of Contracts 5368 (rev. ed. 1988). 

More recent students of the FAA uniformly and emphatically reach the 
same conclusion. Prima Paint, 888 U. S., at 424 (Black, J., dissent~ng); 
Note, 78 Harv. L. Rev. 1882 (1960); Note, Erie, Be~hardt, and S~ctlon 2 
of the United States Arbitration Act: A Farrago of Rights, Remedies, and 
a Right to a Remedy, 69 Yale L. J. 847, 863 (l960~; N~te, Scope of t~e 
United States Arbitration Act in Commercial ArbitratIOn: Problems m 
Federalism, 58 Nw. U. L. Rev. 468, 492 (1963). 
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ers CongreSS relied on '. 465 U. 
have been grounded on ~pasSIng ,the Act. The FAA 
state and maritime aff . on~ess powers to regulate 
contracts in those areas8ll'ST' hSInce the Act extends only 
the I . 1 . . ere are . d d M egzs atlve history to th ' In ee , references 

ore numerous, however e cOlTesponding federal powers 
pre-Erie power to prescrib ar.~ the references to Congress; 
~ederal courts. 14 At the con e ge!leral law" applicable in all ' 
Congress rests soleI ~esslonal hearings for e ' 

H
risdiction and duties ~f ,:~n~tsdP°alwer to pre;cribe ::PJ.~e: 

ouse Report: e e1' courts. " 1& And in the ' 
"The matter is ' , :. , 
Wheth.er an a~::~lY the s~bje~t of Federal actio,' ••• ' r not IS a. question of pr!~:d~lt~atblon shall be enforc~ ',' 
aw court In which the .e 0 e determined b th' " 
~f sub~tantive law to h~O~e~dIng; is brought and nor on: ' . 
orum III which the contractel'sel'ltlinded by the law of the ", ' 

PI . . rna e "11 
aInly, a power d . . . . . ' 

federal-court· . er!ved from Congress' Art I 
permit C JurISdiction Would not b . I! control Over ____ ongress to control proceedin y. any ifight of fancy 

gs 11l state courts 
If For my present pur . . 

at least in part on' pose It is enough to recognize 
courts. See Primal~ ~. III power OVer the jurlsdi~t CongreSs relJed 
id., at 416-420 (Black a~nt'd~ U. S., at 405, and n 18 c(.:~ of the federal 

"Joint He' ,., Issenting). . ""Varlty oPinion)' 
"H armgs 38. See also id ' . R. Rep. No. 96 ., at 17, 87-88. 

enactment the A B ,8Upra n. 8, at 1. lnunedia 
"[The FAA] '. A. drafters of the Act wrote. tely after the F .!A's 

rests Upon the' • 
authorized to establ' h ConstItUtional provision b ' . 
gressional acts rela~: and controllnferior Federal coY whIch Congress is 
clearly within the to the procedure in the F d:' So far as con
and Commercial LcongressiOnal power." Commit~ courts, they are 
Numerous oth aw, 8Upra n. 10, at 166. e on Commerce, Trade 

II er conunentators " ;:yt: n:re recently, have mad:~~~:;~~Y after the FAA's passage as 
73 Han: LjJIU n. 10, at 27f.; Baum & Press tments. See, 6. g., Cohe~ & 

. . Rev., at 1383; Note 58 Nw U Ill.9ll
L 

'n supra, at 430-431' Note 
, '" .. ev., at 4Bt ' , 
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" The foregoing cannot be dismissed as "ambiguities" in the' 
legislative history. It is accurate to say that the entire 

':histoJ"Y contains only one ambiguity, and that appears in the 
, ,Single sentence of the House Report cited by the Court ante, 

at 12-13. That ambiguity, however, is definitively resolved' 
,', elsewhere in the same House Report, see 8Upra, at 27, and. 

throughout the rest of the legisiative history. 

B . 
The structure of the FAA itself runs directly contrary to 

, the reading the Court today gives to § 2. Sections 3 and 4 
. are the imple~enting provisions of the Act, and they ex-

pressly apply only to federal courts. Section 4 refers to the 
"United States district court[s]," and provides that it can be 
invoked only. in a court that has jurisdiction under Title 28 of 
the United States Code. As originally enacted, §3 refelTed, 
in the same termS as §4, to "courts [or court] of the United 
States." IT There has since been a minor amendment in § 4's 
phrasing, but no substantive change in either section's limita
tion to federal courts. 18 

.. The use of identical language in both sections was natural: § 8 applies 
when the party resisting arbitration initiates the federal-eourt action; § 4 
applies to actions initiated by the party seeking to enforce an arbitra
tion provision. Phrasing the two sections differently would have made no 
sense . 

u In 1954, as a purely clerical change, Congress inserted "United States 
district court" in § 4 as a substitute Cor "court of the United States." Both 
House and Senate Reports explained: "'United States district court' was 
substituted (or 'court of the United States' because, among Federal courts, 
such a proceeding would be brought only in a district court." H. R. Rep. 
No. 19B1, 83d Cong., 2d Sess., 8 (1964); S. Rep. No. 249B, B3d Cong., 2d 
Sess., 9 (1954). 

Even without this history, §S's "courts of the United States" is a tenn 
of art whose meaning is unmistakable. State courts are "in" but not "of" 
the United States. Other designations of federal courts as the courts "of" 
the United States are fOllDd, for example, in 2B U. S. C. §2201 (1976 ed., 
Supp. V) (declaratory judgments); Fed. Rule Evid. 601; and the Norris-La 
Guardia Act, 29 U. S. C. § 104, see Boya Marketll, 1m. v. Retail Clerks, 
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None of this Court's prior decisions has authoritatively 
construed the Act otherwise. It bears repeating that both 
Prima Paint and Moses H. Cone involved federal-court liti
gation. The applicability of the FAA to state-court proceed
ings was simply not before the Court in either case. Justice 
Black would surely be surprised to find either the majority 
opinion or his dissent in Prima Paint cited by the Court 
today, as both are, ante, at 11, 12. His dissent took pains to 
point out: 

"The Court here does not hold .. ; that the body of fed., . 
eral substantive law created by federal judges under the 
Arbitration Act is required to be applied by state courts. 
A holding to that effect-which the Court seems to leave 
up in the air-would flout the intention of the framers of . . 
the Act." 388 U. S., at 424 (footnotes omitted). 

Nothing in the Prima Paint majority opinion contradicts this 
statement. 

The Prima Paint majority gave full but precise effect to 
the original congressional intent-it recognized that notwith
standing the intervention of Erie the FAA's restrictive focus 
on maritime and interstate contracts permits its application 
in federal diversity courts. Today's decision, in contrast, 
glosses over both the careful crafting of Prima Paint and the 
historical reasons that made Prima Paint necessary, and 
gives the FAA a reach far broader than Congress intended.1I 

398 u. S. 235, 247 (1970) (BRENNAN, J.). References to state and federal 
courts together as courts "in" or "within" the United States are found 
in the Supremacy Clause ("Judges in every state"); 11 U. S. C. §806 
(1982 ed.); 22 U. S. C. § 2370(e)(2); and 28 U. S. C. §l738. See also 
W. Sturges, Commercial Arbitrations and Awards §480, p. 937 (1930). 

"The Court suggests, ante, at 12, that it is unlikely that Congress would 
have created a federal substantive right that the state courts were not 
required to enforce. But it is equally rare to find a federal substantive 
right that cannot be enforced in federal court under the jurisdictional grant 
of 28 U. S. C. § 1331. Yet the Court states, ante, at 15-16, n. 9, that the 
FAA must be so construed. The simple answer to this puzzle is that in 
1925 Congress did not believe it was creating a substantive right at all. 
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III . 
: Section 2 like the rest of the FAA, Sh01,lld have no applica
tion whatsdever in state courts. Assuming, to the contrary t. 
that § 2 does create a federal right that the state courts mus 
enforce state courts should nonetheless be allowed, at least 
in the first instance, to fashion their own procedures fO.r 
enforcing the right. Unfortunate~y, the Court seems to ?I: 
rect that the arbitration clause at Issue here must be spec"ifi: 
cally enforced; apparently no other means of enforcement IS 

permissible. lO
- 11 t d 

It is settled that a state court must honor fede~a y crea e 
. hts and that it may not unreasonably undermm7 them by 
~~oking contrary local procedure. "'[T]he asse:tlOn of fed-

eral • hts when plainly and reasonably made, IS not to be 
rig , I t' '" Brown v West defeated under the name ofloca prac Ice. . b-

ern R. Co. of Alabama, 338 U. S. 294, 299 (1949). But a -
sent specific direction from Congres~ the state courts have 
always. been permitted to apply theIr own reasonable pro
cedures when enforcing federal rights. Before we un~er
take to read a set of complex and mandatory procedu:e~ mto 
§ 2's brief and general language, we should at a mID1mu~ 
allow state courts and legislatures a chance to .develop their 
own methods for enforcing the new federal ~1~hts. Some 
might choose to award compensatory or purutlve dam~ges 
for the violation of an arbitration agreement; ~ome rI?:;:t 
award litigation costs to the party who remam~d ~l g 
to arbitrate; some might affirm the "validity an en orce-

.. If my understanding of the Court's opinion is correct, th~ Court ~a; 
made § 3 of the FAA binding on the state courts. But as we ave~? ' 

§ 3 b 'ts own tenns governs only federal-court procee mgs. 
BUMpra, at 29if' § 2 sia~ding alone creates a federal right to specific enforce-

oreover" 'd 4 f ourse largely super-t f b'tration agreements §§ 3 an are, 0 c, . 
:en 0 ': ~ if § 2 implicitly incorporates §§ 3 and 4 procedures for making 
~~tio: agreements enforceable before arbitr~tio.n ~egins, dwhy :.ot a~so 

. '. personal jurisdiction, an no Ice or 
§ 9 p~edures ~once~ng ardven~t.er arbitration ends? One set of proce
enforcmg an arbitrator s aw 
dures is of little use ~thout the other. 
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ability" of arbitration agreements in other ways. Any of . 
these approaches could vindicate § 2 rights in a manner'" 
fully consonant with the language and background of that '. 
provision. 21 

The unelaborated terms of § 2 certainly invite flexible en- ' . 
forcement. At common law many jurisdictions were hostile 
to arbitration agreements. Kulukundis Shipping Co. v.' 
Amtorg Trading Corp., 126 F'. 2d 978, 982-984 (CA2 1942). '.' 
That hostility was reflected in two different doctrines: ,"re- ' 
vocability," which allowed parties to repUdiate arbitration ," 
agreements at any time before the arbitrator's award was ' ' 
made, and "invalidity" or "unenforceability," equivalent 
rules 22 that flatly denied any remedy for the failure to honor " ' 
an arbitration agreement. In contrast, common-law juris
dictions that enforced arbitration agreements did so in at 
lea~t threedim~rent ways-through actions for damages, 
actIOns for specIfic enforcement, or by enforcing sanctions 
imposed by trade and commercial associations on members 
who violated arbitration agreements. III In 1925 a forum al
lowing anyone of these remedies would have been thought 
to recognize the "validity" and "enforceability" of arbitration 
clauses. , 

This Court has previously rejected the view that state 
courts can adequately protect federal rights only if "such 
courts in enforcing the Federal right are to be treated as 
Federal courts and subjected pro hac vice to [federal) limita
tions .... " Minneapolis & St. Louis R. Co. v. Bombolis, 
241 U. S. 211, 221 (1916). As explained by Professor Hart: 

II See Note, 69 Yale L. J., at 864-865; Note, 73 Harv. L. Rev., at 1885; 
Note, 58 Nw. U. L. Rev., at 493. 

"See J. Cohen, Commercial Arbitration and the Law 68-252 (1918); 
Sturges, supra, §§ 15-17 (discussing "revocability"); id., § 22 (treating as 
equivalent different courts' declarations that arbitration agreements were 
"contrary to public policy," "invalid," "not binding upon the parties, " "un
enforceable," or "void"). See also Note, 73 Harv. L. Rev., at 1384 . 

.. See Sturges, supra, §§ 22-24. 
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e general rule bottomed deeply in belief in the 
importance of sta~ control of state judicial pro~edure, , 
is that federal law takes th~ state courts as It finds 
them. .,. Some differences, m remedy and proced~e 

, are inescapable if the different go.v:rnment~ ar: to retain 
a measure of independence in decldmg how JustIce sh~urd, 
be administered. ,If the differences become'so COnspICU
, to affect advance calculations of outcome, and so 
:~uce. an undesirable shopping betwee~ forums, the 
remedy does not lie in the ~acrifice o~the m?:pendence 
of either government. It lies rather l~ pr?V1SIO~ by the 
federal government, confident of the Justice. of Its own 
procedure" of a federal forum equally accessible to both 
litigants. " If 

, In sunuruiry, even were I to accept th~ m~ori~~s readin.g 
f § 2 I would disagree with the Court s dispOSItIon of this 
~e.' After articulating the nature and scope of the federal 
ri ht it discerns in § 2, the Court should re~d to the s~te 
o~ which has acted' heretofore, under a nusapprehenB1~n 
~ffederallaw. The s~te court should determine, at.lea;'t m 
the first instance, what procedures it will follo~ to '?l1dlcate 
the newly articulated federal rights. Cf. Mt88OU'M ex rel. 
Southern R. Co. v. Ma1lfield, 340 U. S. 1, 5 (1950). 

IV 
The Court, ,ante, at 15-16, rejects the idea of requiring 

the FAA to be applied only in federal courts partly out of 
concern with the problem of forum shopping. The fonc~ 
. unfounded. Because the FAA makes the federa cou s 
:qually accessible to both parties to a dispute, no forum shop
ping would be possible even if we gave the FAA a construe-
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tion faithful to the congressional intent. In controversies·. 
involving incomplete diversity of citizenship there is simply 
no access to federal court and therefore no possibility of.. 
forum shopping. In controversies with complete diversity of·.· 
citizenship the FAA grants federal-court access equally to 
both parties; no party can gain any advantage by forum shop- . 
ping. Even when the party resisting arbitration initiates an 
action in state court, the opposing party can invoke FAA §4 . 
and promptly secure a federal-court or!ier to compel 
tion. See, e. g., Moses H. Cone Memorial Hospital v. 
cury Construction Corp., 460 U. S. 1 (1983). 

Ironically, the FAA was passed specifically to rectify· 
forum-shopping problems created by this Court's decision in 
Swift v. Tyson, 16 Pet. 1 (1842). Z5 By 1925 several major 
commercial States had passed state arbitration laws, but the ,. 
federal courts refused to enforce those laws in diversity 
cases. 26 The drafters of the FAA might have anticipated ... 
Bernhardt by legislation and required federal diversity courts 
to adopt the arbitration law of the State in which they sat. 
But they deliberately chose a different approach. As was 
pointed out at congressional hearings,27 an additional goal 
of the Act was to make arbitration agreements enforceable 
even in federal courts located in States that had no arbitra
tion law. The drafters' plan for maintaining reasonable har
mony between state and federal practices was not.to blud
geon States into compliance, but rather to adopt a unifonn 
federal law, patterned after New York's path-breaking state 
statute,26 and simultaneously to press for passage of coordi-

"See Joint Hearings 16 (statement of Mr. Cohen, A. B. A.); Senate 
Hearing 2. See also Cohen & Dayton, supra n. 10, at 275-276; Sturges 
& Murphy, Some Confusing Matters Relating to Arbitration under the 
United States Arbitration Act, 17 Law & Contemp. Prob. 680, 590 (1952). 

"See, e. g., Atlantic Fruit Co. v. Red CroSB Line, 276 F. 319 (SDNY 
1921), aff'd, 5 F. 2d 218 (CA21924); Lappe v. Wilcox, 14 F. 2d 861 (NDNY 
1926). 

., Joint Hearings 35. 
"See S. Rep. No. 536, supra n. 8, at 3. 
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.. nated state legislation. The key language of the Uniform 
. •... Act for Commercial Arbitration was, accordingly, identical to 

that in §2ofthe FAA. 211 • • .. 

. In summary; forum-shopping .concerns in connection ~th 
the FAA are a distraction that $loes not withstand scrutmy .. 
The Court ignores the drafters' carefully devised plan for. 
dealing with those problems. 

V 

Today's decision adds yet anothe; chapt~r to. the. F AA,'s 
. ... already colorful history. In 1842 this Court s ruling mSwift 
. .. v. Tyson, supra, set up a major obstacle to the enforcement 

of state arbitration laws in federal diversity courts. In 1925 
Congress sought to rectify the problem by enacting the FAA; 
the intent was to create uniform law binding only in the 
federal courts. In Erie R. Co. v. Tompkins, 304 U. S. 64 
(1938), and then in Bernhardt Polygraphic Co., 350 U. S. 198 
(1956), this Court significantly curtailed federal p0.we~. In 
1967 our decision in Prima Paint upheld the applicatIOn of 
the FAA in a federal-court proceeding as a valid exercise of 
Congress' Commerce Clause and admiralty powers. Today 
the Court discovers a federal right in FAA § 2 that the state 
courts must enforce. Apparently confident that state courts 
are not competent to devise their own procedures for prote~t
ing the newly discovered federal right, the Co~ summar~y 
prescribes a specific procedure, found nowhere m § 2 or Its 
common-law origins, that the state courts are to follow. 

"The Uniform Act tracked the "valid, irrevocable, and enforceable"lan
guage of § 2. See 47 A. B. A. Rep. 318 (~922). It w~ also hoped that 
other States might pattern their arbitration statutes dll'ectly after the 
federal Act. See, e. g., Joint Hearings 28. By 1953 it was reported. that 
arbitration . statutes "quite similar" to the FAA had been enacted III ~2 
other States. Kochery, The Enforcement of Arbitration Agreements III 

the Federal Courts: Erie v. Tompkins, 39 Cornell L .. Q. 74, 76, n. 7 (1953). 
See also Ludwig Mowinckels Rederi v. Dow Chemical Co., 25 N. Y. 2d 
576, 584-585, 255 N. E. 2d 774, 778-779 (1970). 
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Today's decision is unfaithful to congressional intent .. 
unn~cessary,. and, in li~ht of the FAA's antecedents and . 
the mterverung contractlon of federal power inex licabl 
Although arbitration is a worthy alternativ~ to lif. ti e. 
today's exerc~se in judicial revisionism goes too ~!: oni respectfully dlssent. . . 
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Syllabus 

PULLEY, WARDEN v. HARRIS 

CERTIORARI TO·THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 

No. 82-1095. Argued November 'I, 1983-Decided January 23, 19~ 

Respondent was convicted of a capital crime in a Califo,nja court and was 
sentenced to death, and the Califo1Jlia Supreme Court affInned, reject
ing the claim that California's capital punishment statute was invalid 
under the federal Constitution because it failed to require the California 
Supreme Court to compare respondent's sentence with sentences im
posed in simi1ar capital cases and thereby to determine whether they 
w!lre proportionate. After habeas corpus relief was denied by the state 
courts, respondent sought habeas corpus in Federal District Court, 
again contendirig that he had been denied the comparative proportional
ity review assertedly required by the Constitution. The District Court 
denied the writ, but the Court of Appeals held that comparative proPor
tionality review was constitutionally required. 

Held: 
1. There is no merit to respondent's contention that the Court of Ap

peals' judgment should be affirmed solely on the ground that state deci
sional law entitles him to comparative proportionality review. Under 28 
U. S. C. § 2241, a federal court may not issue a writ of habeas corpils on 
the basis of a perceived error of state law. In rejecting respondent's 
demand for proportionality review, the California Supreme Court did not 
suggest that it was in any way departing from state case-law precedent. 
Moreover, if respondent's claim is that because of an evolution of state 
law he would now enjoy the kind of proportionality review that has so far 
been denied him, the state courts should consider the matter, if they are 
so inclined, free of the constraints of the federal writ of habeas corpus. 
pp.41-42. 

2. The Eighth Amendment does not require, as an invariable rule in 
every case, that a state appellate court, before it affirms a death sen
tence, compare the sentence in the case before it with the penalties im
posed in simi1ar cases if requested to do so by the prisoner. pp. 44-54. 

(a) This Court's cases do not require comparative proportionality 
review by an appellate court in every capital case. The outcome in 
Gregg v. Georgia, 428 U. S. 153 (upholding Georgia's statutory scheme 
which required comparative proportionality review), and Proffitt v. 
Florida, 428 U. S. 242 (upholding Florida's scheme under which the ap
pellate court perfonned proportionality review despite the absence of a 



FEDERALISM AND SUPREMACY: CONTROL OF STATE 
JUDICIAL DECISION-MAKING 

MARGARET G. STEWART· 

In Chicago, there are certain inevitable signs of spring: the first 
robin; the first frostbitten tulip leaf; the "unexpected" April snow storm; 
and, given my college's curricular calendar, the glazed expressions of first 
year law students confronted with the bewildering mystery of Erie. I Af
ter a few day's exposure, a faint hope seems to dawn and relieved voices 
chime, "state substance, federal procedure." But then come "outcome 
determinative" and "forum shopping," and confusion again reigns 
supreme. As if all that were not enough to bear, in the last week a merci
less professor asks, "What if a state court is hearing a case which arises 
under federal law?" One brave voice will usually whisper, "federal sub
stance, state procedure?" only to be abashed by reference to "completely 
different theoretical sources" and to a Supreme Court command to con
strue allegations in one such complaint pursuant to federal rather than 
state law. Defeated, students tend to put the· entire conundrum into the 
folder of "things I hope won't be on the bar exam." . 

But what if that one brave voice was right? 
Of course, the reasons why federal and state courts in som« circum

stances utilize some portion of the other system's law are theOretically 
distinct. Federal courts constitutionally must use state law when the fed
eral system lacks regulatory authority over the conduct at issue in the 
litigation2 and are statutorily compelled to do so, in the absence of con
trary federal legislation, whenever state law isa "rule of decision."3 State 
courts, on the other hand, are free to utilize whatever law the state 
chooses absent some constitutional, ·or constitutionally proper congres
sional restraint. Other than the guarantees of individual rights, the pri-

• Professor of Law, Chicago-Kent College of Law, Illinois Institute of Technol!)gy; BA . 
1968, K&amazoo College; and J.D. 1971, Northwestern University. The author would like to thank . 
Professor Joan Steinman and Dean Richard Matasar for their comments on various drafts of this 
Essay. 

I. Erie R.R. v. Tompkins, 304 U.S. 64 (1938). 
2. Given the current scope of the Commerce Clause, such situations are increasingly difficult 

to hypothesize. Presumahly, today the ~tnint as a practical matter is statutory (Rules of Decision 
Act) and discretionary (court-imposed limits OD the creatioD of federal common law) rather than 
constitutional. Nonetheless, the concept of the federal government as one of. limited rllther ~ 

. general power is historically central 10 our uDderatanding of the United States and is the :'distinct" 
theory distinguishing Erie from cases like Diu, see infra note 10 and accomPanying text: 

3. 28 U.S.C. § 1652 (1988). . 
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mary' source of such federal restraint is the Supremacy Clause.s That 
clause refers generally to laws of the United States "made in 
[p]ursuance" of the Constitution, thus negating any obligation to accord 
supremacy to laws passed under the Articles of Confederation. How
ever, other than that chronological clue, the clause does not define "law:' 
There is initially no intuitive guide pointing decisively to "any law," "all 
law," "substantive law," "rules of decision" o~ any other set of congres-
sional statutes and federal common law. . . 

There is general agreement however, that our one brave voice was 
half-correct: in deciding cases which arise under federal law, state courts 
must use federal substantive law. A preliminary question involves when 
state courts can or must be open to adjudicate federal claims. For pur
poses of this Essay, it suffices to say that states may not discriminate 
against claims based on their legal source and so must hear federal cases 
unless there is a valid, i.e. neutral, excuse6 or unless Congress has pre
cluded the exercise of such jurisdiction by making federal jurisdiction 
exclusive.' A more complex question is the definition of "substantive" 
law. There is little controversy over the narrowest definition, put most 
clearly by Justice Harlan: substantive law is that law which controls 
"the primary activity of citizens."s In other words, laws that tell you 
what promises you must keep, what degree of care you must exercise 
toward others, and what lies you may not tell, all regulate your daily 
conduct and are "substantive." . 

In the context of Erie, federal courts are constitutionally compelled 
to use such state laws if the regulated conduct falls ouiside federal au
thority. In the parallel situation, the Supremacy Clause logically must 
require state courts to use such federal "substantive" law; failure to do so 
would grant the states an effective veto over federal regulatory choices 
within the states' spheres or render meaningless their obligation to pro
vide a forum for such causes of action. Assuming that cj.octrines of pre
emption, also grounded in the Supremacy Clause, would prevent a state . 

4. Article I, § 10, and Article IV, §§ I and 2, of the U.S. Constitution impose some direct 
restraints on the states, the most notable of which an: the inability to impair the obligation of con
tract, the requirements of Cull faith and credit, and the Privileges and Immunities Clause. 

5. U.S. CoNST. art VI. . 
6. Testa v. Katt, 330 U.S. 386 (1947). 
7. Sucb exclusive jurisdiction most frequently is found as pan of specific regulatory enact

ments, but also may explain the result in cases preventing state courts from issuing writs' of'ln"!'da
mus to federal officers, M'Clung v. Silliman, 19 U.S. (6 Wheat.) 598 (1821), or. granting babeaS 
corpus to one in feder.at custody, Tarbles's Case, 80 U.S. (13 Wall.) 397 (1872). . . 

8. Hanna v. Plumer, 380 U.S. 460, 474 (1965). See a/sQ Henry M. Han; lr.., The RelatIOns 
Between State and Federal Law, 54 CoLllM. L. R1!v. 489; 508 (1954) (defining the command of Erie 
as a federal court obligation to accept state "premises of decision in those respects which are impore 
tant to the generality of people in everyday, pre-litigation life"). 
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from enforcing state law contrary to the federal choice (certainly the 
least required by the supremacy of federal law), failure to use federal 
substantive law would make state enforcement of such federal regulation 
impossible. 

Beyond this basic demand, however, lies confusion. A generally 
held assumption mirrors the Whispering student: courts of a sovereign 
state, within the confines imposed by the due process clause, are free to 
regulate their procedures as they see fit and litigants raising federal 
claims in such courts take the courts as they find them.9 This assump
tion is reflected in the notion that states may have a valid excuse to de
cline to hear certain federal cases, as well as in the freedom of the states 
to ignore the strictures of the Seventh Amendment regarding civil juries. 
Given the incorporation of the rest of the Bill of Rights into the Four- .' 
teenth Amendment, the states' continuing freedom to define the contours 
of civil juries for themselves underscores dramatically the systemic inde
pendence of state jUdiciaries. The confusion arises because the assump
tion appears to have been rebutted by certain Supreme Court decisions, 
raising the question of the assumption's source. If states may regulate 
their own procedures, why may they do so? Because constitutionally 
they always may do so? Because constitutionally sometimes they may do 
so? Because usually Congress permits them to do so? Because usually 
the Supreme Court permits them to do so? Finally (and most enjoyably), 
is there a difference between the answers garnered from Supreme Court 
opinions and those arguably best designed to maintain both federalism 
and supremacy? What if that one brave voice was :not only right as: a 
matter of general practice but also constitutionally correct? 

The case whose name is synonymous with the problem under dis
cussion is Dice v. Akron, Canton & Youngstown Railroad Co. 10 Dice was 
the last in a series of cases considering what federal law state courts 
needed to apply in cases arising under the Federal Employers' Liability 
Act ("FELA") and required Ohio to submit to ajury the question of 
whether plaintiff's employer had fraudulently procured a release from. 
liability. Prior cases had compelled the use of federal law with respect to . 
burdens of proof1 1 and the construction of a complaint,12 while prevent
ing states from directing verdicts in favor of employersl3 and allowing 
states to enter a verdict in favor of the employee-plaintiff in the absence 

9. Hart, supra note 8, at 508. 
10. 342 U.S. 359 (1952). 
11. Central Vt. Ry. v. White, 238 U.S. 507 (1915). 
12. Brown v. Western Ry. of Ala., 338 U.S. 294 (1949). 
13. Bailey v. Central VI. Ry., Inc., 319 U.S. 350 (1943). 

0; 
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of a unanimous verdict. 14 In none of the cases was there any indication 
that the state court was treating the FELA claim any differently than it 
treated analogous state-created claims; supremacy, not discrimination, 
was the issue. 

The case compelling states to follow federal law regarding burdens 
of proof need not detain us. As the Court noted, the issue of whether a 
plaintiff must prove himself free from contributory negligence or whether 
the defendant must prove that the plaintiff· was contributorily negligent 
involves the obligations which flow from the employer to the employee
it is a question of "substantive" law. U Dissents in two other cases, Dice 
and Bailey, presented arguments (which they rejected and which the ma
jorities failed to adopt) that the federal law involved might also be char
acterized as substantive. In Dice, if juries are uniformly more favorable 
to employees than to employers, then utilizing a jury would effectively 
lessen the plaintiff's burden of proof. 16 Similarly, in Bailey, if juries favor 
plaintiffs even in the absence of evidence indicating an employer's negli
gence, preventing the direction of a verdict in favor of the employer al
lows the jury to convert the FELA into a strict liability statute, obviously 
affecting the substantive obligations of the employer.'7 

Ignoring the fact that the cases were not decided pursuant to these 
rationales, three problems preclude the conclusion that the Court got it 
"right" (federal substance and state procedure), albeit without its own 
coherent scheme. In the first place, the underlying assumption that the 
choice of jury rather than judge will lessen a plaintiff's burden is unsub
stantiated and was wipersuasive to the Court in a different context. IS 

Secondly, if the underlying assumption controlled the results, it is diffi
cult to reconcile the Court's willingness to allow a state to enter judg
ment on a non-unanimous verdict. If the choice of jury rather than judge 
affects substantive rights because of its effect on a plaintiff's burden, 
surely the choice between unanimous and less-than-unanimous jury ver
dicts is even more clearly "substantive," indicatingtbat here too states 

14. Minneapolis & Sl L. R.R. v. BombotiS, 241 U.S. 211 (1916). 
IS. C4nlrai, 238 U.S. at 512. 
16. Dice, 342 U_S. at 368 (Justices Franfurter, Reed, Jackson, and Burton concurring for rever

sal but dissenting from the Court's opinion). 
17. Bailey, 319 U.S. at 358 (Roberts, J. &. Frankfurter, 1., dissenting). 
18. Byrd v. Blue Ridge Rural Elec. Coop., Inc., 356 U.S. 525 (1958). Technically, the case held 

that the slat.'s choice not to utiliu: a jury was serendipitous, reflecting no stale attempt ·to affect. 
burdens of proof. It then considered whether the difference in decision-maker was actua\ly likely to 
affect the outcome of the case in the context of detennining whether, on baIan"ce, the Rules <>f Deci
sion Act mandated federal use of non-substantive state law. While it is possible that a congressional 
choice of jury could reflect an attempt to ease plaintiff's burden, it seems an oddly inept tool for that 
purpose. 

.! 
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must follow federal law. And in any event, there is the third problem 
presented by the other case in the quartet. By no even arguably logical 
stretch of the imagination can rules of construction applied to pleadings 
affect the primary, ,every-day activities of individuals. Whether a plead
ing is construed most strictly against the pleader or in the light most 
favorable to her, the activity affected is that of pleading, a clear litigation 
activity. Even if rules concerning the degree of specificity necessary to 
withstand a motion to dismiss or a demurrer are viewed, not as historical 
hang-overs from English common law, but rather as. the tools needed to 
enforce systemic choices about how much information a party should 
have before being allowed to engage the judicial machinery, such rules 
remain non-substantive. When applied at the time of trial, they define 
the situations in which an obligation is owed to the plaintiff; when ap
plied to the complaint, they define procedural choices about the alloca
tion of judicial resources. Such choices do obviously affect the ease with 
which litigation may be pursued, but that impact does not convert those 
choices into "substantive" law. l9 

If the fairest characterization of all cases but the one involving bur
den of proof is that they determined whether a state must follow federal 
procedural or non-substantive law,' it may be critically revealing that In 
only one instance was a state not required to do so-when the state pro
cedure made it easier, rather than more difficult, for an employee to re
cover against his employer. That result, when cOntrasted with the 
others, at least eliminates the opposite of the general assumption of state 
procedural independence; the Supremacy Clause of its own force does 
not compel state courts to adopt federal procedural rules in federal ques
tion cases.20 The source of the compunction then must be .either federai 
common law or Congress. The creation of federal common law is ordi
narily limited to those situations in which there is either a Uniquely gov
ernmental interest (interpretation of federal bonds, etc.; foreign affairs; 
state border disputes) or a federal statutory gap wb,ich must be filled 

19. Even if seen as "outcome determinative" such ch~ices remain procedural The ·policies 
underlying Erie may require that certain state procedures be considered "rules of decision;' which 
federal courts are statutorily compclled to follow, but those policies are distinct from those underly
ing the Supremacy Clause. 

20. Theorcticslly, I suspect the Supremacy Clause of its own force probably docso't force the 
states to follow anything but the Conatirution. If Congress chose to pass federal regulatory legisla
tion. or if the Senate chose to consent to a trcsty, which permirted the continued 'state enforcement 
of contrary state regulations, it is hard to understand how the Supremacy Clause would' be violated. 
The "supreme" law itself would provide for enforcemenl of something other than itSe1f.: To. the: 
extent that such an Alice-in-Wonderland scenario might result in a party '?eing:simultaneously lub
ject to incompatible regulations.. the party would surely have a due process objection to enfoi'cenient 
of hath regulations. but that is a separate story. . 
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(statute oflimitations for violations of the securities acts, for example).21 
In other instances, when the Court ~nounces what federal law is, it usu
ally speaks in tenns of interpreting congressional intent. The difference 
between this and "interstitial" judicial rule-making is nebulous and, in. 
this context anyway, doesn't matter. If the Court, as a matter of policy, . 
is itself deciding when federal common law compels states to use federal 
procedures, its choices may be overturned by Congress, and its authority 
is no greater than. the authority to which Congress can constitutionally 
lay claim. If, on the other hand, the Court is divining congressional in
tent, its divination may again be overturned by Congress, and its inter
pretation of congressional choice leaves open the issue of congressional 
authority to act upon that choice. In either event, the ultimate source of 
the requirement is Congress. 

What then is the requirement imposed on the states by the FELA 
cases? Since three of the four relevant ones involve the use of juries, an 
initial response might focus on the fundamental nature of the right to 
trial by jury in the federal system. States, then, would be compelled to 
follow non-substantive federal law when the federal procedural choice 
was "fundamental." Language in Bailey quoted with approval in Dice 
lends some support to this construct. The problem. of course, is that the. 
Fourteenth Amendment incorporates fundamental rights articulated by 
the first eight amendments, and the right to a civil jury is not included 
among those fundamental rights. However, perhaps the right is "funda
mental" enough that Congress may require states to recogitize it but: in
sufficiently "fundamental" that the Constitution compels its recognition. 
The state's ability to endorse a non-unanimous verdict, although federal 
practice was to the contrary, wo'uld then be explained by the distinction 
between the fundamental "right" and the "various incidents" of that 

21. To the extent that such gaps arc proc:edural, of "'u= compelling states to use Ihe federal 
. common 18w (or for that matter a ltatutory:gap-filler) raises the precise problem under discussion. 

Interestingly, at least with respect to statutes of limitations, the assumption that states must follow 
federal law seems well-entrenched. Su Felder v. Casey, 487 U.S. 131, 153 (1988) ("It cannot be 
disputed that, if Congt"eSs had included a statute of limitations in 42 U.S.C. § 1983, any state coun 
that entenained a § 1983 suit would have to apply that statute of limitations.") (White, J., concur
ring). 

setting aside the fact that "it cannot be disputed" brings out the worst in any ·Iaw professor I 
know, the statement does not seem to me to be self..,videot. If such statutes· are' designed "to keep 
stale litigation out of coun and arc not substantively discriminatory (see infra notes 31 et seq., and 
accompanying text), it is cenainJy arguable that the state's procedural choice should not'be forcibly 
set aside. If states would routinely permit suits subsequent to the running of the federal statute, and . 
if that is contrary to strongly·held federal policy, federal jurisdiction may be made exclusive. On the . 
other hand, if states would routinely impose a shoner time period than the federally chosen one, the 
federal system remains open to vindicate that federal procedural choice. 
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right,22 which the state would remain free to change. 
Unfortunately, strong arguments can be made that both Dice and 

Bailey also involved "incidents" of the right, rather than the right itself. / 
At issue in Bailey was the sufficiency of evidence as against a motion for 
a directed verdict. The same term, the Court had upheld the constitu
tionality of such a motion in the federal COUrts.23 Even assuming that the 
degree of control a judge may exercise over a jury is part of the funda
mental right,24 it is hard to argue convin~gly that, granted a judge may 
take a case from the jury if there is no real relevant factual dispute, the 
sub-standard applied to judge evidentiary sufficiency is also fundamental. 
In Dice, the state court permitted disputed facts in legal claims to be 
resolved by a jury but adhered to the traditional view that the issue of 
fraudulent procurement of a release sounded at equity. The law/equity 
distinction is embodied in the Seventh Amendment as well and is clearly 
"fundamental." But the varying historical and modem definitions deter
mining what issues fall on which side of the line is arguably "incidental" 
to the key division.25 And in any event, the notion of "fundamental" 
procedure fails totally to account for the result in Brown, the non-jury 
case in the quartet involving construction of the plaintiff's complaint. 

When read together, the four cases reveal a pro-plaintiff bias and a 
concern that "unnecessary" state rules may frustrate the congressional 
remedial purpose. The history of the FELA demonstrates that Congress 
was in fact concerned that state courts, frequently more geographically 
convenient for plaintiffs, be a realistic option; suits brought wider the 
FELA against railroads (as were the quartet) may !lot be removed to 
federal COurt.26 The final choice of forum, therefore, belongs to the in
jured employee. But geographical convenience may be offset by.proce
dural inconvenience. Perhaps the cases stand for the proposition that 

22. Colgrove v. Battin, 413 U.S. 149 (1973) (the last in a series of cases dealing with the re
quired size of a crimina1 jury in both the state and federal systems). 

23. Galloway v. United States. 319 U.S. 3n (1943) . 
24. If the assumption is correct, the right of judges to comment on the evidence, for example, 

would also he "fundamental... a result which seems to 00Iifusc: '"fundamental .. · and "important," 
Size and unanimity are both important, though· neither may he fundamental. 

2S. In any event, it is possible today to argue that not all issues need he resolved by a jury. Tull 
v. United States. 481 U.S. 412 (1987), permitted the judge rather than the jury to determine the 
appropriale civil penalty for violation of a "legal" statute; perhaps defenses and rebuttals are no 
more "fundamental .. than damages. This argument, however, is sillier and more dangerous than it'. 
worth. When the Court first distinguished between fundamental and Don-fwidamental aspeets of the 
right, it did so in the context of what a jury is rather than what a jury does. It is fUridame,ntal that 
juries he unprejudiced; it is not fundamental that they be comprised of twelve people. However; it is: 
indeed fundamental that juries decide factual issues in legal claims (though the :definitions or "fact" 
and "legal" may not he fundamental), if for no other reason than that it is noi possible to articulate a 
neutral hierarchy of such issues. 

26. 28 U.S.C. § I44S (1988). 
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Congress may "even the playing fields" by removing "unnecessary" boul
ders in the state's field. If so, it is necessary to realize that congressional 
authority to require state compliance with federal procedure in federal 
question cases is judicially unlimited. Any state practice Congress did 
not wish to be followed would by definition be "unnecessary" and its 
removal critical to assure similar fields. Deference to those kinds of con
gressional determinations effectively insulates them from review.27 

This imposition on the states by Congress must be justified by refer
ence to some grant of congressional or at least federal authority in the 
Constitution. Two sources come to mind: whatever regulatory authority 
supports the substantive law giving rise to the federal cause of action, or 
the Supremacy Clause. 

The degree of regulatory authority that Congress may currently 
constitationally exercise pursuant to the Commerce Clause in combina
tion with the "Necessary and Proper" Clause is virtually unlimited, save 
by "external" restraints regarding individual rights_ But there does re
main a distinction between laws governing conduct and laws designed to 
enforce the regulation of conduct. Erie itself reflected precisely that dis
tinction, though in a situation oppOsite to our problem. In Erie, the au
thority of the federal system to enforce regulation of conduct was not at 
issue; Article III and congressiomil statutes clearly provided for the exer
cise of subject matter jurisdiction by federal courts in cases which arose 
between citizens of different states. However, the authority to enfqrce 
governmentally imposed standards of conduct did not carry with it the 
systemic authority to create those standards of conduct...:...the ability to 
create courts inferior to the U.S. Supreme Court did not permit Congress 
(or the Courts themselves) to create the substantive law to be applied by 
those Courts. For that power, it waS necessary to:look to other sections 
of Article I which directly address the areas in which the federal govern
ment may regulate out-of-court-room activity. If, then, t~e power to en
force regulation does not carry with it the pOwer to regulate, it would 
seem intuitive that the power to regulate does nQt carry with it the power. 
to enforce the regulation.28 

27. The reading does at least preclude Congress from insisting that states make it easier for 
federally-favored parties to prevail in state court than it would be in federal court. It seems incredi
ble in any event that Congress should wish to do so. 

28. Two of my colleagues have argued that symmetrY is not necessarily intuitive. But I still 
think that if two powers are separate in one context, they should be considered separate in the other .. 
A contrary result would require that the power to regulate be defined as "greater" than the power to·. 
enforce and thus inclusive of that "lesser" power. However, I see nO particular :reaSon why such a· 
hierarchy should be assumed; there is certainly no constitutional language to justify it. True. Mar
bury v. Madison. S U.S. (I Cranch) 137 (1803), linked the existence of a vested right to the existence 

i. 

I 
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Intuition is supported by history and at least one current doctrine.29 

The existence of a federal court system itself was a matter of some debate 
in the Constitutional Convention; the structure of Article III, establish
ing the Supreme Court but leaving to congressional discretion the exist
ence of the rest of the judicial machinery, reflects a compromise between 
those who believed the lack of a federal judiciary was one of the ctitical 
weaknesses under the Articles of Confederation and those who believed 
the states could be relied upon to enforce federal law. There is no indica
tion that any of the participants thought that an enforcement mechanism 
could be devised simply as "necessary and proper" to carrying out regu
latory requirements. Similarly today, the Court has firmly rejected the 
notion that Article I regulatory authority inevitably carries with it the 
power to create non-Article III courts to hear and decide disputes arising 
under appropriate federal law.30 While the Court has also rejected a. 
blanket prohibition on such courts, recognition of the issue reflects the 
distinction between regulation and enforcement. Admittedly, two cen
tral concerns of the Court in this context, the effects of such bodies on 
both the values of Article III itself and the Seventh Amendment right to 
trial by jury, are not implicated when the exercise of congressional en
forcement power is directed at state rather than alternative federal judi
ciaries. As will be argued more extensively below, however, the federal 
structure of our government is implicated and provides another reason 
for continuing to separate differing powers. 

Standing against intuition, history and analogy is an altemiltive and 
troublesome analogy drawn fromPERe v. Mississippi.31 Building on the 

of a remedy Cor its violation, but the Constitution provides Cor both in the Cederal system in separate 
grants oC authority. It is this separatcIiess Cor whicb I argue. . 

29. One side in the academic debBte concerning the constitutionality oC so-called '~protective 
jurisdiction" also reflects a bit murldly this separateness. Bridly,the argument Cor protective juris
diction is that, ~Cong=s could regulate X; it may, thereCore, cboose _ to regulate X but to grant 
Cederal courts 'arising under' jurisdiction over cases involving X; even though those cases will be 
decided under lISle laws and do not arise between citiz.eDs oC diJrerent 1IStes." The Court has never 
read a congressional statute to confer sucb juriSdiction, but arguments 'against the tbeory, couched 
though they may be in terms oC ~obliteratingthe limitations oC Article III," depend on the distinc
tion between regulation and enCon:ement and deny the projJosition that the latter is a Iessei"-included· 
part oC the Cormer. 

30. Set Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833 (1986); Thomas v. Union 
Carbide Agric. Prod. Co., 473 U.S. S68 (198S); Northern Pipeline Constr. Co .. v. Marathon Pipe 
Line Co., 4S8 U.S. SO (1982). 

31. 4S6 U.S. 742 (1982). 
New York v. Uniled States, 112 S. Ct. 2408 (1992). logically casts doubt on FERC, although the 

majority opinion careCully distinguished it Failure to consider congressionally proPosed regulations 
in FERC would have resulted in preemption oCstate law in the area; failure oC New York: to proviile 
for a radioactive wasle disposal site or to Corm a compact with other· stateS to do so would have 
res~11ed in New York's taking title to (and becoming legally liable Cor al~'damages caused by) such 
waste in the stale. Encouragement, the Court staled. is constitutional; coercion may not be. The 
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uncontroversial statements that Congress could directly regulate the kind 
of commerce there involved and that such: regulation could preempt any 
state regulation, the Court permitted Congress to condition continued 
state regulation on state consideration of federally proposed regulations 
under certain "procedural minima. "]2 State arguments that federal regu
lation of state regulation of commerce did not constitute regulation of 
commerce and that federal use of state machinery to advance federal 
goals violated the Tenth Amendment were rejected. Setting a state's leg
islative agenda would seem as intrusive as imPosing procedural rules on 
its judiciary, so to the extent federalism provides the justification for de
nying federal authority, FERC constitutes a recognized road-block. It 
does not, however, necessarily weaken the argument that regulation and 
enforcement are separate powers. While the legislation involved in that 
case did require state enforcement of certain federal regUlations, it was 
not in that context that the "procedural minima" were imposed. Rather, 
those requirements were addressed to the process by which federally pro
posed regulations were to be considered by the state.33 Given congres
sional authority under the Commerce Clause to 'compel such state 
consideration, it is unsurprising that some control over the "how" is 
"necessary and proper" to the regulation of the "what." It is precisely 
the argued lack of congressional power under the Commerce Clause to 
compel state enforcement which leads to consideration of the Supremacy 
Clause. 

Constitutionally proper federal law must be followed and not dis
criminated against by states. The line of cases culminating in Dice seems 
to indicate the Court's belief that the "law" referred to in the Supremacy 
Clause is substantive law and whatever attendant procedural law Con
gress finds it necessary for the states to follow. But if the source of Con
gressional authority to promulgate procedural law is its authority to 
create inferior federal courts, rather than its various grants of regulatory 
authority, the Dice result is belied by the wording of the Supremacy. 
Clause itself: laws of the U.S. passed "pursuant to" the Constitution are . 
supreme, Le. laws which the Constitution empowers Congress to pass: 

Commerce Clause (or perhaps the Tenth Amendment) does not permit Congress to "commandeer" 
state governments into the service of federal regulatory purposes. /d. at 2420. If the 'thrust of the 
opinion is that the federal system oUght not ordinarily use the state systems to do federal work, the 
result in FERC seems dubious. Of course, the Supremacy Clause itself "coerces" the states to use 
their judicial resources to enforce federal substantive law, but the issue is the extent to which Con
gress may further coerce them to change otherwise proper procedures. '. . . 

32. FERC, 456 U.S. at 771. 
33. The requirements were neither particularly burdensome nor unusual; indeed, it was argued 

that they simply paral\elled the requirements of due prOcess. providing for notice and hesrings. 
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The clause of its own force does not increase congressional power; it only 
provides the hierarchy between exercises of the power elsewhere granted 
and contrary state enactments or policies. 

The one brave voice is constitutionally correct. 
Interestingly, the Court in considering the Dice problem has spoken 

more in terms of rather amorphous policy than in the .language usual to 
constitutional construction. The FELA Une of cases demonstrate a 
Court-found congressional intent to make it at least as easy for employ
ees to recover against their employers in state courts as it would be in the 
federal system. Assuming the accuracy of the intention, given its argued 
unconstitutionality, consideration of the evils of the alternative world 
view might reopen the constitutional inquiry. If federalism is undercut 
by the recognition of state procedural supremacy, perhaps one should 
argue that any federal law, constitutional when applied in the federal 
system, may be, in the discretion of Congress, considered supreme as 
compared to state law.34 

The clear concern of the Court in a Dice fact pattern is that state 
procedures may eviscerate constitutionally required state enforcement of 
federal substantive law. The placement of "unnecessary burdens" is 
avoided by demanding that those burdens be replaced by federal proce-
dural choices. . 

Certainly the fear of state attempts to overcome state obligations 
imposed by the Constitution but contrary to the particular political cli
mate of the state is historically well-grounded in various contexts. In; 
deed, it is in the context of federal civil rights actions under 42 U.S.c. 
§ 1983 that the Court has most recently (and most appe3Iingly) prO' 
cluded a state from utilizing its own arguably procedural law. In Felder 
v. Casey,3S Wisconsin was barred from insisting that a plaintiff comply 
with a notice-of-claim statute, which required anyone desiring to sue any 
governmental subdivision, agency or officer to provide written notice of 
the claim within 120 days and wait 120 daY$ thereafter before filing si.Ui. 
Casting the issue as one of preemption, none of the three opinions fo
cused on the theoretical issue of congressional power to engage in proce
dural preemption. The majority's argument is two-fold.· First, the 
notice-of-claim requirement conflicts with the broad remedial purpose of 
§ 1983 and, by carving out a subset oftort defendants that parallels those 
covered by § 1983, discriminates against the federal substantive Claim. : 

34. The argument is vaguely iIIogica1. however; .to separate the issue of constitutionality from 
the issue of scope of applicability is hardly traditional analysis. 

35. 487 U.S. 131 (1988). 
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To the extent that the decision rests on the assertion that Wisconsin can
not make it more difficult to recover against state actors whom it wishes 
to protect from federally created liability than it is to recover against 
other similarly-situated defendants,36 it parallels cases insisting that 
states utilize federal burdens of proof and is uncontroversial.37 The sec
ond prong of the majority's opinion, however, is much more trouble
some. "Unnecessary burdens" cannot impede enforcement of federal 
rights; apparently a burden is "unnecessary" if it makes it more difficult 
for the plaintiff to recover; apparently as well the plaintiff need not (at 
least if Congress decides the plaintiff need not) play by the rules of the 
forum she selects.38 In an attempt, presumably, to bolster this much 
more general allegation, reliance is placed on Erie and the notion of im
permissibly altered outcomes.39 Oddly enough, Dice is··not cited. 

Given the narrow applicability of the Wisconsin statute and the 
logic of the first pax:t of the majority opinion, the result in Felder is defen
sible. But to extrapolate from that case the general proposition that Con
gress may always over-set state procedures in federal question cases 
because otherwise states could preclude the effective enforcement of fed
eral substantive law in state courts goes too far. Fear of such attempts 
made via generally applicable rules of civil procedure40 is simply imprac-

. tical, as the Felder Court itself recognized.41 In the first place, while 
states might favor employers while Congress favors employees, it is not 
clear whether employers or employees would benefit from general rules 
of pleading favoring plaintiffs over defendants; in some situations each is 
more likely to play either role. Secondly, general procedural rules are 
just that-general. Even if one could conclude that employees are most 
likely to be plaintiffs in disputes with their employers. rules of construc
tion burdening plaintiffs burden all plaintiffs, not just employees. It 
seems politically absurd to make such procedural choices in an attempt 
to affect substantive outcomes. A .scatter-gun is a poor weapon with 
which to kill a fly. Furthermore, prOCedural choices which place severe 
burdens on any specified group of litigants· are politicallydangero~ as 

36. Id. at 144. 
37. See supra note II and accoinpanying text. 
38. Felde,. 487 U.S. at 130. The extent to which the Felde, Court is ready to accept the 

supremacy of fedeno! procedural rules in state courts is reflected by its reliance on Brown v. Western 
Ry. of Ala .• 338 U.S. 294 (1949). the case in the FELA group requiring that a complaint be con
strued in accordance with federal rather than state standards. 

39. See supra note 19. . . . 
40. Criminal procedures might more easily lend themselves to bias; the siate would obviously 

be able to make assumptions about which party it preferred to favor. knoWing as a general matter 
whether that party was more likely to be victim or defendant. 

41. Felder, 487 U.S. at 141, 144-45. 
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well as absurd. The inability of states to discriminate against federal 
cases means that the choices governing them also govern state cases and 
affect more than those parties whose claims are hypothetically systemi
cally unpopUlar. Finally, irrational state procedural choices wouldcer
tainly run afoul of the due process clause; if there is no judgment call 
involved in determining that a procedural burden is "unnecessary," it 
should not be imposed on any litigant. If. there is a judgment call in
volved, it belongs to the state. 

Setting aside unlikely concerns of procedural hostility, there remains 
a more theoretical argument in favor of Dice: federalism is best served 
when states act as full partners in the enforcement of federal law, but 
such partnership is dependent upon litigant choice.42 .. That choice, in 
turn, may well depend on the degree to which burdens imposed on the 
parties by each system are equivalent. A plaintiff who perceives the fed
eral rules of pleading to be less burdensome than the states' might well 
choose federal court; a defendant sued in the state system with the same 
perception might well remove the case to the federal court. To foster 
state participation, reduction of procedural cost of state choice is a rea
sonable method, arguably sanctioned by the authority of Congress to 
"make all Laws necessary and proper for carrying into Execution ... all 
other Powers [including the power to protect the federal structure] 
vested by this Constitution in the Government of the United. States 
•••• "43 The fact that increasing the attractiveness of state fora to poten
tial federal litigants also may serve to lower federal judicial costs and case 
load is a politically pleasing side effect. 

For those with a dim memory of cases following Erie, the notion 
that the federal system might have legitimate reasons to promote forum 
shopping may set off alarm bells. Forum shopping is wrong, right144 

Not exactly.4S Shopping for "better" outcomes when the only reason the 
federal "store" is open is to provide a non-biased forutn is frowned upon 
because not all parties are allowed in. But·. the reasons for providing a 
federal "store" in federal question cases go far beyond neutrality and 
themselves encompass the search for "better" outcomes in the context of 
expertise, maintenance of federal supremacy, etc. And in any event, to 
encourage use of the state store is to direct litigants to the systems to 

42. This assumes. of course, that Congress has granted federal courts subject mailer'jurisdic-
tion over the case at issue. . . .. 

43. U.S. CoNST., art. I, § 8. 
44. See Guaranty Trust Co. v. York, 326 U.S. 99 (l94S). 
4S. Technically, it's clear that York isn't relevant bere; it provides part oftbe definition ofwbat 

state law is a "rule of decision" to be applied by federal courts pursuant to 28 U.S.C. § 16S2 in tbe 
absence of contrary federal law, i.e. primarily in diversity cases. 

. i~ 
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which all have access, thus again precluding discrimination against those 
denied entry to the store. 

There is, however, a real difficulty with the argument, itself also 
based on notions of federalism. State judiciaries are currently perhaps 
the most autonomous branch of state governments. The U.S. Constitu
tion prevents them from discriminating on the basis of the legal source of 
a claim and, particularly in the area of criminal law, imposes on them 
certain procedural minima. Congress occasionally removes their juris
diction over certain kinds of federal question cases. Federal questions 
decided by them may be reviewed by the U.S. Supreme Court. But their 
independence today is not notably diminished from that which they en
joyed in the nineteenth century. The functional independence of other 
branches of state government, however, has been seriously undercut by 
radically changed notions of the appropriate (or possible) balance of reg: 
ulatory authority between the federal and state governments since the 
New Deal. Given the breadth of federal authority under the Commerce 
Clause and the nearly complete politicization of the Tenth Amendment, 
state judiciaries remain possibly the last bastion of judicially enforced 
federalism. The procedural choices those systems make remain varied 
and changing, supporting the classic argument that the states serve as 
laboratories for less-than-nation-wide experiments. The sacrifice: of such 
autonomy in order to lure parties to choose state court is simply too high 
a price to pay. The lack of express attempts by Congtess to exact it, and 
the infrequent Court cases finding it, may provide the most eloquent ar
gument against it. Yet the implication of Dice stands, throwing a shadow 
across judicial protection of state judicial independence-and continuing 
to bewilder my class each spring. 
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worries that, under' this ordinance, the 
county will charge a premium to control 
the hostile crowd of 10,000, resulting in the 
kind of "heckler's vetO" we have previously 
cOndemned; . Ante, at 2403-2404. But 
there' have been no lower court findings on 
the question of whether or not the county 
plans' to base parade fees on anticipated 
hostile crowds. It has not done so in any 
of the instances where it has so far im
posed' fees. Ante, at 2402. And it most 
certaiIily 'did. not do so in this case. The 

. District COurt below noted that: 

~'lTJhe' instant 'ordinance alternatively 
JierI1lits fees to be assessed based upon 
'the expense incident to ... the milin~ 

. nance of public order." If the county bad 
. ' applied ibis portion of the. Iltatute, the, 
phrase might run afoul of ... COll8titU~ 
tionali:oncerns.,.. . . '.'~ 

:. '.'However, in the' instant case, plaintiff. 
did not base their [sic] argument upon 
this phrase, but contended that the mere. 
fact that a $100 fee was imposed is un
constitutional, especially in light of the 
organization's financial· circumstances. 
The. evidence was clear tkat.thefee was 
based solely upon the costs of process_. 
ing . the application and plaintiff pro-

. duced no evidence to the contrary." 
App. to Pet. for Cert. 14 (emphasis add-
ed).. . 

The Court's analysis on this issue rests on 
an assumption that the county will inter
pret the phrase "maintenance of public or
der" to support the imposition of fees 
based on opposition crowds. There is noth
ing in the record to support this assump
tion, however, and I would remand for a 
hearing on this question. 

For the foregoing reasons, I dissent. 
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Sta:U; b~U:ghtaetion challenging 
sionS of Low-Level Radioactive 
eyAct. . The United States District 
Northern DiStnctof New. York, 
Cholakis, J., 757 F .supp. 10, dismiflSedl;', 
and state appealed. The Se«:ond 

. Court of Appeals, 942 F.2d 114, affirmed:: 
On writs of certiorari, the Supreme 
Justice O'COnnor, held that: (1) Act's 
etary and . access 'inCentive provisions 
consiStent with Constitution's all'( >eat;ion 
power to federaigovernment, but (2) 
"take title" provision, requiririg states 
accept ownership of waste or regulate 
cording to' inStruCtiODs of Congress, .. "-"""'''.' 
outside Congress' enumerated powers AnOI,'",,, 

is. inconsistent with Tenth Amendment. 

AfiJrllled in part and reversed in 

Justice White filed concurring and 
senting opinion in which Justices BlackmUD.· .' . 
and Stevens joined.' . 

Justice Stevens filed concurring 
dissenting opinion. 

. I. Health and Environment *,,25.5(7) 
States e=>4.17 

Constitution does not confer upon 
gress ability to compel states to provide lOr,',2~: 
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of radioactive waste generated 
i?<'Within their borders, though Congress has 

;:!;~iilbsltan.tiaJ power under Constitution to en
:"'~A"~'''''' states to do so. U.S.C.A. Const. 

10. 

.;·:~·r.-(:Onigress exercises its conferred power 
to limitations contained in Constitu-

commerce clause, Congress, may 
publishers engaged in interstate 

i",~iibmmerce', but Congress is 'constrained in 
of that power by Fii-stAmend-

U.s.C.A. Const. Art. 1;§ 8,cl. 3; 
1. 

;.om,:,''''~,ft.'' Amendment restrains power of 
(lOiigrEss, but that limit is 'not derived from 

Amendment itself, which is 
a tautology, but rather, Tenth 

iendlmel~t confirms that power of federal 
~e1"llIne~ltis subject to limits that may, in 

<iIulW:lce, reserve power to states. 
Const.Amend. 10. . ;: '-,:.:: 

lf1tegulaltion of interstate market in ra
waste disPosal is within Congress' 

under commerce claUSe. 
<:Onst.,Art. I, § 8;,cl;:3. 

&,.AII(lCatlon of powe~ Contaht~ in~om~ 
clause authorizes Congress to regu

~JintE!rstate commerce directly, but does 
I!'.t:!llnttlorilre Congress to regulate state 

flP'erI~,eDts' regulation of interstate come 
U.s.C.A. Const. Art. I, § 8, cl. 3. 

" <:Onstitutionally permissible methods, 
~: ~I}ort of outright coercion, by which Con
" rress may urge state to adopt legislative 
" program consistent with federal interests 
: Include attlching conditions to receipt of 

federal funds and, where Congress has au
thority to regulate private activity under 
cOmmerce clause, offering states choice of 

regulating that activity. according to feder
al standards or having state law preempted 
by federal regulation as part of program of 
"cooperative federalism.'" U.S.C.A. Const. 
Art. I, § 8, cl. 3. 

See publication Words and Phrases 
for other judicial ,coI\SU'UCtions and 
definitions. 

8. United States 4=>82(2) 

Under Congress' spending power, con
ditions attached by Congi-ess to receipt of 
federal funds must bear some relationship 
to purpose of federal spending. U.S.C.A. 
Const., Art. I, § 8, cL 1. 

9. states 4=>4.17' 
Uni~ 'state8e:.82(2) 

Where 'r:eCipiimt of . federal funds is 
state, Conditions attached to funds by COn
gress • may i1ifluence stste's legislative 
choices.,. U.S.C.A.CoIis(Art. I, § 8, cl., l. 

10; Health' imd Environment e=;25.5(7) 
"Low:Level Radioactive W ute Policy, 

Act's mandate tliat each state "siulIl" be' 
iespon&ibljjfor providing' for disposal ·of 
waste hi not-congressional' command'to 
statefi" indePendent of relruiinder of Act but, 
rather, oonstrueduwlu:ile, Act compriseS' 
three lietli of "iDcentiveS~' for states to p~ 
vide for diSposaf of wastegtmerated within 
their bonIers; construiDg mancl8teas' di
rect, independently enforceahle command 
would upset usuaI constitutional balance Qf 
federa1and'state powers and the alterna
tive constructioD'is equanyplausible. ' LOw
Level"" Radioactive Waste Policy, Act, 
§ ,3(a)(I)(A)i • as,' amended, 42 U.S.C.A. 
§ 2021c(a)(1)(A).' 

11. Commette ~12 . . . 
Commerce claUse's limitation on states' . 

ability to discriminate against interstate 
commerce may be lifted by expres!l!OD of 
uimmbiguouS intent of Congress .. U.S.C.A; 
Const. Art. 1, §, 8, cl. 3. 

12. States ¢:>4.17 

United States 4=>82(2) 

Low-Level Radioactive Waste Policy. 
Act's provision for special escrow acco)lnt 
for funds deriving from surcharge imposed 
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by states with waste disposal. sites on of Congress, was ripe for review, 
waste received from other states, such though provision would not take. enect '101 

funds to be received by states achieving over three years; state challenging 
series of milestones identified in ACt, was sion had to take action now in uruec .. i1rG. 

within Congress' authority under spending avoid consequences of 'take title nmlviaiinftj 

clause, despite statement that funds depos- Low-Level Radioactive Waste. 
ited in account "shall not be the property of § 5(d}(2}(C), as amended, 42 
the United States." Low-Level Radioactive § 2021e(d)(2)(C). 
Waste Policy Act, § 5(d)(2)(A), as amended, 
42 U.S.C.A. § 2021e(d)(2)(A); 23U.S.C.A. 16. 'States ~.16, 18.3 
§ 118; U.S.C.A.Const. Art. I, §8, ,cI. 3; . Constitution does not give CoIIIJZI'es8: 
Amepd. 10. . authority to require states to. n' ~g' uJajte, 

13. Commerce <t=>62.10 . 
Provisions of Low-Level. Radioactive 

Waste Policy Act authorizing sta~ and 
regional compacts .with diSposal .sites. to 
gradually increase .Cost of aeceas to sites, 
and then to'denyaceess ~to~ther,to non
sited states not meeting fedekl; 'dW:llines 
represent authorized eonditioDal exercise of 
Congress' commerce power arid,' thUS; do 
not intrude on .states' sovereignty in viola
tion of Tenth Amendment; no state .. need 
expend funds, or participate. in Jedefal pro
gram, nor must anystate:abandon,field if, 
it . does. not. accede. to· federal mrection. 
U.S.q.A. Cona~.~l;§ .. ~cL~iAmend. 

matter how powerful the fedei-al interet( 
involved; rather, Constitution giv:e!i 
gressauthority to regulate·mattersd. n:tli 
and to preempt 'contrary state n' !gu18.tiQ~ 
U.S.C.A. Const.Amend. 10. . '. 

17. States <t=>4.17 
. Consent by state officials to eruLCtziBeut', 

of Low-Level Radioactive Waste Polici 
did not preclude determiimtion. that 
unconstitutionally infringed on state 
eignty. Low-Level Radioactive' Bl ...... rm .. 

cy Act, § 2et . seq., as .··amlendled,··At: 
U.s.C.A. §2021b et seq.; U.s." CollSC. 
Amend. 10. .. .... 

: ....• '1 ".'. 

10; 'Low-LeveIRadiQSo¢ve .. :wastePolicy 18. States ~.17 . ,. 
Act, .§ 5(e)(2)(A~D), ... as,. amended, .:42 '. Wh~ Con~ exct!edsItIi ~ul;horityi 
U.s.C.A.§ 202ie(e)(2){A~i>j;:', .~;,:;;,:,',> .. relative to states,de~,from coJIIstrnhi 
14. States. <t=>4~17i' .. .. . :':. ;,.,. .... tional.pIan cannot be' ratified.,by "COID8I1l~~:';~ 

. Low-Level 'Radioactive .. Waste. Policy, of state officials,asConstitution 
Act's "take title" provision, offering states· . protect sovereignty of states for belleii~ o:CA 
choice of either accepting. ownership . 'of. states or state governments· as 
waste generated within 'their.borders()~political entities: or eveilforbenefit·ol 
regulating according to instructions of Con-. 'lic officials governing states but,:.: .... tJiA.!I 
gress, neither of which options ,could, be ConstitUtion divides antliority ~~een' 
constitutionally imposed as freestandiilg I'e- eral and state goyernments· for Dro,tettioii~% 
quirement, was outside Congress' enumer- of individuals. U.S.C.~ Const.Amend. 

ated powers and infringed upon state sov- 19. Co~tutional La~ <t=>SO . 
ereignty in violation of Tenth Amendment. 

Constitution's division of power 
U.S.C.A. Const.Amend. 10; Low-Level Ra- the three branches is .violated where one' 
dioactive Waste Policy Act, § 6(d)(2)(C), as 

d branch invades territory of 'another, re-
amen ed, 42 U.S.C.A. § 2021e(d)(2)(C). gardless of whether. encroached-upoii" .. 

16. Federal Courts <t=>13.25 branch approves encroachment." 
Constitutional challenge to Low-Level 

Radioactive Waste Policy Act's "take title" 20 •. Constitutional Law ¢i:>60 
provision, requiring states to accept 'owner- States <t=>,,~17 
ship of waste generated within their bor- Constituti9nal authority of Congress 
ders or regulate according to instructions cannot be expanded by' '~consent" of gov-· 

can 
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· ernmental unit whose domain· is thereby 
narrowed, whether that unit ,is executive 
branch or state and, thus, state officials 
cannot consent to enlargement of powers 
of Coilgress beyond those enumerated in 
Constitution. U.S.C.A. ConstAmend. 10. 

21. Estoppel <S=>62.2(2) 

Act,' . requiring states to accept ownership 
of waste .generated within their borders or 
to regulate, according. to instructions of 
Congreas, was severable from rest of Act 
Low-Level ,Radioactive Waste Policy Act, 
§5(d)(2)(C), as· amended, 42 U.S.C.A. 
§ 202Ie(d)(2)(C). 

" State's prior suPPort for Low-Level 
· Radioactive Waste Policy 'Act did not estop Syllabus • 

iiJrom asserting Act's unconstitutionality. ' Faced :with ,a looming shortage of dis-
LOw~Level Radioactive Waste. Policy Act; posal sites for low level radioactive waste 

... ded . '42 USC A in 31' States, Congress enacted the Low-§ 2 et seq., as amen, . . . . 
§,202Ib et ~. Level Radioactive Waste Policy' Amend

ments Act of 1985, which, among other 
22.:States <S=>6 things,!imposes upon States, either alone or 

.; ... ' Fact that Low-Level' " Radioactive in "regional compacts"witli. other States, 
Waste ,Policy Act embodied' compromise' the obligation.to provide for the disposal of 
among states did not elevate Act to statuS' waste generated within their borders, and 
of interstate agreement requiring Con-': containS three' provisions setting forth "in
'~s' approval ,under compact' clause. centives" to states to comply with that 
UiS.C.A. Const· Art 1" § 8,' cl. 8; , Amend. obligation.' ,The tarat set of incentives-the 

.. 10; Low-Level ,Radioactive Waste Policy.. monetary incentives-works in three steps: ' 
" Act, ,§ 2 et seq., as amended, ,42 'U.S.C.A. (1) State!! with disposal sites are authorized 

§,'202Ib et seq. .. , . ' to impose 8 surcharge on radioactive waste 
, ~S~tes e=>4jJ. ""', receiv~ from other States; (2) theSeere-

,;;'Constitution's gU~ty clailSewu not tary of:Energy collects 8JlOrtionoUhis 
~~iated by proViSions of Low-LeverRaai6i surehaige :and· places it in an escrow,8C-', 

'&cliVe Waste Poll' Act' 'roVidin 'morie:.' coaint; and.(8) States achieving a series :of 
, , , . . .,. cy ", pg " mil 'to .. - 'd . 10 m' I'tea' ',' tarY incentives for coinpliaiiCi! 'by 'stateS' es nes ,m eve p g s ,receIVepor-

with federal regulatorY schem~' and p'roVid~" tions of tbisfund. ,'!'he second set of incen
'big'for denial of ilccess to dispOs8Isite8for tives--the ';acces8:.,incentives-authorizes 

f8nUre to meetdeadlirieS;under'bothpniVlc sited States and regio~compactS grad~ai~ 
, sions;: states, retained 'abilitY,'tci,set . tneir' Iy., to. increase the Cost: of access: to ,their 
leglslativeagendaSand st8tegciv'ernment, ,sites, al)d then tQdenyac:cess altogether,.t;o 
offieIaIs reinained ,. aCcOuntable 'to 'Ioeal waste generated inStates that do not meet 
'ei~rate. Low-Level RadioaCtive WaaU! federal deadlineS. The so-c3.Jled third, "in
, Policy Act, §§ 2 c et -seq~,5(d)(2)(B)(~iv);" centive"-4he tak~ title proVision-,-Specifies , 
, (d)(2)(C), (e)(I)(A-D), (e)(2)(A-D), as amerided . that a StateorregionaI compact that fails 

. " , . , to provid~ for tbedisposal of aU intemaUy 42' U.S.C.A.. §§ 202Ib 'et - seq., 
2021e(d)(2)(B)(i-iv), '(d)(2)(C), (e)(I)(A-D),' generated waste by a particular date must, 

· (e)(2)(A-D);U.s.C.A. Conllt:Art4,§ 4;' upon the request of, the waste's generator 
Amend. 10; Voting Rights Act of 1965, § 2 or owner. take title to and possession of the 
et . 3 waste and become liable for all damages seq., 42 U.S.C.A. § 197 et seq. 

suffered. by . the generator or owner 'as ~' 
'; ,24. Statutes <S=>64(2) result of the State's failure to. promptly , 

Unconstitutional "take title" provision take possession.· PetitionerS,.'New ,:York' 
of Low-Level Radioactive Waste Policy State and two of its counties, filed this suit 

• The syllabus constitutes no' part of Ihe opinion 
of Ihe Coun but has been prepared by the Re· 
poner of Decisions for the convenience of the 

reader. See United States v. Detroit Lumber Co., 
200 u.s. 321, 337, 26 S.CL i82, 287, SO LEd. 
499. 
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against the United States, seeking adeclar- which Congress may urge a State to 
atory judgment that, inter alia, the' three a legislative program consistent with .~U'=-;I. 
incentives provisions are inconsistent with alinterests. As relevant here, ""'''I!.<''''SJ!, 

the Tenth Amendment-which declares may, under its spending power, attach 
that "powers not delegated to the United. ditions on the receipt of federal funds,· . 
States by the Constitution, nor .prohibited .. long as such conditions meet four . 
by it to the States, are reserVed to the' ments. See, e.g., South Dakota v. . 
States"-and with the Guarantee Clause of 483 U.S. 203, 206-208, and n. 3, 107 
Article IV, § 4-which directs the United 2793,2795-2797, and n. 3, 97 L.Ed.2d 
States to "guarantee to every State .•. a Moreover, where Congress has the au'tIlon:~ 
Republican Form of. Government," . The ty t6 regulate private activity under 
District Court dismissed the complairit, .and Commerce Clause, it may, as part 
th~ Court of. Appeals afilrmed. .... prograni of "cooperative federalism," 
~Held: States the choice of regulating that 1IA'l:tivitv:/o~ 

1. The Act's monetary incentives and according to federal standards or' na'rutl~} 
access. incentives provisions are consistent statelaw.pre-empt.ed by federal re~:uu~tio:n. 
with the Constitution's allocation of power See,. e.g., Hodel, supra, 452 U.S., . 
between the Federal and .. State, Govern- 289, 101 S.Ct., at 2366, 2367. pp. 
ments, but the. take title provision. is .not. 2424. 
pp. 2417-2432. " (d) This Court declines petitioners'in::;( 

(a) In ascertaining whether any'ofthe vitation to construe the Act's provision obu:.:·.·. 
challenged provisions oversteps the bound- gating the States to dispose of their radio't . 
ary between federal and state power;' the· active wastes as a separate' mandate to·,.' 
Court must determine. whether it is autho-. regulate according to Congress' 
rized by the affirmative grants to Congress . tions. That would upset the lll1ual colisti~~i' 
contained in. Article'l's', Commerce. ~d tional balance .of federal and . 
Spending Clausesor:whe~er it invades the whereas the ~nstitutiorial 'Dn>ble,m 
province ·of state80vereignty:reserved'.by, avoided byccililltruing the ACt. aB'a: 
the Tenth· Amendment.,),pp_: 2417:'"2419.'';;' to comprise three 'sets o.f ihcentives 

. (b) Although reguI8.tionof·ihe' inter-' states. i'p.' ~2425.· ... .. " 
state market in the disposal 'of low level ~:,: (e) 'The ACt~s mone~ iitcentiv~ ~'i: . 
radioactive waste is well within Congress~' well. within"Congresil. Commerce and~.· 
Commerce Clause authoritY, cf,·Pkiladel- Spendmg:ClaUseauthoiitYand thus are no( 
pkia v. New Jersey, 4S7·U.s: 617, 621~23; incOnSistent with .. the .Tenth . .' ". 
98S.Ct. 2531,2534-2535; 57 L;~'475 The authorization to sited States to ~,~~, 
and Congress could, if it wished, pre-empt surCQarges is an :unexceptionable ... 
entifeIy state regulation" in this .&rea:; . a !. of Congress' .power to enable the l?tates .~r . 
review of this. Court's decisions, see,:e:g.,· burden;. interstate commerce. 'The .~:) 
HOdelv. Virginia Surface Mining & Bec-: tary's collection of a percentage of· the" 
lamation Assn., inc., 452 U.S. 264, 288, surcharge is. no more than 'a federal tax oil,. 
101 S.Ct. 2352, 2366, 69 L.Ed.2dl, and the interstate cominerce, which petitioners ,dp', . 
history or the Constitutional· Convention, not claim to be an invalid exercise of either,' 
demonstrates that Congress may not com- Congress'commerce or taxing power .. fi . 
mandeer the States' legislative processes nally, in conditioning the States', receipt of 
by directly compelling them to enact and federal funds upon their achieVing speci-" 
enforce a federal regulatory program, but fied milestones, Congress has not exceeded 
must exercise legislative authority directly its Spending Clause' authority in any of the.: 
upon individuals. pp. 2419-2423. four respects identified by· this Court. in . 

(c) Nevertheless, there are a variety of Dole, supra, 483 U.S.,' at 207-208, 107· 
methods, short of outright coercion, by S.Ct., at 2796.Petitionen' objection to' the 
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::T",rTf', u. the expenditures as nonfederalis 
''Druivailin,g, since the Spending Clause has 

been construed to deprive Congress 
'the power to collect money in a segre

trust fund and spe!ld it for a particu
'purpose, and since the States' ability 

to control whether they will pay 
" the escrow account or receive a share 

expressly provided by Congress as a 
,nethod of encouraging them to regulate 
'to the federal plan. pp. 2425-

"'(f) The Act's access incentives consti
,conditional exercise of Congress' 

eoDUIlEil'Ce power along the lines 'of that 
'alipi'OV4!d in Hode~ 8Upro., 452 U.S., at 288, 
lUl',!)."i~. at 2366, and thus do not intrude 

States' Tenth Amendment' sove .... 
o These incentives present nonsited 
with the choice either of regulating 
disposal according to federal 'sian

or having their waste-producing resi~ 
denied access to disposal sites: They 
, compelled to regulate; expend any 

participate in any federal pro-' 
they may Continue to regulate" 

their own Way if they,Mnot 
= .. ;.-,;,.', feder8Jdireetion. .Pi>. 242772428' -. . ..... ".' 

,Because the Act's take title, provi-, 
the States a "choice',~ between, 

uncoruititutionally coercive aIterna
~e:s--::eitJJer accepting ownership of waste 
'!;~regtllating according to, cOngress'in
~1~,4~ns-the' provision lies outside Con

,en,ume,ra,ted powers and is incoruiist
r.!~:"iWI1;n the Tenth Amendment. On the 

,hand, either, forcing the transfer of 
,from generators to the, States or 

.~'lIiring :, the States. to become liable, for 
~~:I~en:enLtol~' damages would "comman

'States into the service of federal 
\'l!g1l1atory purposes. On the other hand, 
~tlirinlg the States to regulate pursuant 
,Congress' direction would present a sim

unconstitutional command to implement 
i~gi8lat:ion enacted by Congress. Thus, the 

~~tall:es' "choice" is no choice at all. pp. 

(h) The United States' alternative ar
guments purporting to find limited circum
stanceS in which congressional compulsion 
of ,state regulation is constitutionally pe .... ' 
missible-that, such compulsion is justified 
where the federal interest is sufficiently 
important; that the Constitution does,' in 
some 'circumstances, permit federal di
rectives to state governments; and that the 
Constitution endows, Congress with the 
power to arbitrate disputes between States 
in interstate commerce-are rejected. pp.' 
2429-2431. 

(i) Also rejected is the sited state re
spondents' argument that the Act cannot 
be ruled an unconstitutional infrmgement 
of New York sovereignty because officials 
of that State lent their support, and con~ 
sented, to the Act's passage. A departure 
from the Constitution's plan for the inte .... 
governmental. allocation of authority can
not~ ratified by the "consent" of state 
officials, since the, Constitution proteCts 
state sovereignty for the benefit of iridivid-' 
uals, not StateS or their governments, and 
since the 'officials' interests may, not 'cO.. 
incide with the Constitution;s allocation: 
Nor does New: York's prior support estop it 
from assertiDg the Act's uDcoristitutionaIi-
ty •. pp. 2431':'2432. , ' 

... (j)Even assuiniIig that the Guarantee / 
Clause provides a basis upon which a State 
or ita, subdivisions ~y sue to enjoin the 
enforcement of a federal statute, petition
ers have not made out a claim that the 
Act's money inCeritiv~,and accesSincen· 
tives provisions are inconsistent with.that 
Clause. Neither thetbrest of loss of fede .... 
al funds nor ,the possibility that the State's 
waste producers. may fmd themselves ex-' 
cluded from other States' disposal sites caD 
reasonably.be said to deny New York a 
republican form of government. pp. 2432-
2434. . , 

2. The take title provision is severa
ble from the rest of the Act, since sever
ance will not prevent the· operation of the . 
rest of the Act or defeat its purpose of 
encouraging the States to attain ' local or· 
regional self-sufficiency in low level radio-
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active waste disposal; since the Act still 
includes two incentives to encourage States 
along this road; since a State whose waste 
generators are unable to gain access to out
of-state disposal sites may encounter con
siderable internal pressure to provide for 
disposal, even without the prospect of tak
ing title; and since any burden caused by 
New York's failure to secure a site will not 
be borne by other States' residents because 
the sited regional compacts need not accept 
New York's waste after the final transition 
period. pp. 2434-2435. 

942 F.2d 114' (CA51991), affJm\ed in 
part and reversed in part: 

O'CONNOR, J., . delivered the opinion 
of the Court; in which REHNQUIST, C.J., 
and SCALIA; KENNEDY, SOUTER, and 
THOMAS, JJ., joined,' and in Parts lIT-A' 
and III-B of which WHITE, BLACKMUN, 
and STEVENS, JJ., joined: WHITE,J.; 
filed an opinion concurring in part and 
dissenting in part, in which BLACKMUN 
and STEVENS,JJ., joined. STEVENS, J., 
filed an opinion concurring in part and 
dissenting in part. '. '. 

Peter H.Schifi,AIbany,N.Y~, .f~~~ti:. 
tioners~ . . .. '. . .... . '" 

"'" .. 
. Lawrence G~ Wallace, Washington, D.C.; 

for, the federal respondent. . 

William B. Collins,..Buffalo, N.Y.,for the 
state respondents. 

.. ' 
Justice O'CONNOR delivered the opinion 

of the Court. . . , 

[1] This case implicates one of our Na
tion's neweSt problems 'of public poliCY and . 
perhaps our oldest question of constitution~ 
allaw. The public policy issue involves the' 
disposal of radioactive waste: In this case, 
we address the constitutionality of three 
provisions of the Low-Level Radioactive 
Waste Policy Amendments Act of 1985, 
Pub.L. 99-240, 99 Stat. 1842, 42 U.S.C. 
§ 2021b et seq. The constitutional question 
is as old as the Constitution: It consists of 
discerning the proper division of authority 
between the Federal Government and the 

States. We conclude that while Collgress'~:. 
has substantial power under the Constiitu~.)~ 
tion to encourage the States to provide 
the disposal of the radioactive waste K"""l'-.'" 
ated within their borders, the ColllStiitutioo;': 
does not confer upon Congress the .. UIUII".' 

simply to compel the States to do so. 
therefore frnd that only two of the 
three provisions at issue are cOllsif;telit::::l 
with the Constitution's allocation of power .• ' . 
to th~ Federal Government. . .' 

I 

We live in a world full of low level radio·;;" .. 
active waste. Radioactive material.· is,, . 
present in luminous watch dials, smoke" .. 
alarms, measurement devices, medical)' 
fluids, research materials, and the pnlte<I)o;;.; 
tive gear and construction materials usecL. 
by workers at nuclear power plants. Low~. 
level radioactive waste is generated by the., 
Government, by hospitals, by research iIi-.· 
stitutions, and by various industries. The:: .. 
waste must be isolated from humans for" . 
long periods of time, often for hundreds ol . 
Yeal'll. Miilions of cubic feet of low 
radioactive waste must be disposed of 
year. See· .t\pp. 1l0a-111a;. Bo. e'! ·k., [)viti: 
waSte Wars: Did Coilgress:"Nuke" 
Sovereignty in the Low-Level Radioi&Ctive 
Waste Policy Amendments Act'of 19851 ,Up," 
Harv.Envtl.L.Rev. 437; 439-440 (1987).' , ,ij 

Our Nation's first site for the land dis:J . 
poSsI . of commercial low level iadioaclive~' 
waste opened in .1962 in Beatty, NeVada:< 
Five . more sites 'opened in the folloWing~.. 
decade: Maxey Flats, Kentucky (1963)/1 
West Valley, New York (1963), Hanford;"·' 
Washington (1965), Sheffield; Illinois' . 
(1967), and Barnwell, South Carolina (1971): ' 
Between 1975 and 1978, the Illinois site 
closed because it was ful~ and water· 
management problems caused the closure 
of the sites in Ken~ckyai1d .NeW 'X'ork. 
As a result, smce 1979 only tJu:ee disposaL 
sites-those in Nevada, Washington, and· 
South Carolina-have been in operation; 
Waste generated in the rest of the country 
must be shipped to one of these three siteS·: 
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· foi' . disposal. See Low-Level Radioactive 
.• Waste· Regulation 39-40 (M. Burns ed. 
: 1988). 

;', ~;In:1979, both the Washington and Neva-' 
:.~ 'sites were forced to shut down tempo

riuiIy, leaving South Carolina to shoulder 
the responsibility of storing low level radio

'. aCtive waste produced in every part of the 
coUntry. The Governor of South Carolina, 
uiiderstandably perturbed, ordered a 50% 
reduction in the quantity of waste accepted 

.' at the Barnwell site. The Governors of 
:Washington and Nevada announced plans 
to shut their sites permanently. App. 142a, 
1~ . 

..... ; ;:taeoo with the possibility that the Nation 
.. ' Wf>\i!d be left with no disposal sites for low 
· level radioactive waste, CongresS respond

ed. J1y enacting the Low':"Level Radioactive 
.. . Policy Act, Pub.L. 96-573, 94 stat. 

3347. . Relying' largely on' a report sub
mitted by the National Governors' Associa
tion,'see App. 105a-14la,Congress de-. 

'; ~ a federal policy of holding . eaCh 
state "responsible for providing for. the 
aV.nability of capacity either within or out-

· s@etheState for the disposal of low-level 
radioactive wastegener'ated Within itS hor
dirB/' and fOwlHhit such ivaste'~uld lie 
~po;;edof "most 8af~ly ~~'.~ffici~t1Y:: . 

· on .. aregional basiS."§4(ii)(l); 94'Stat. 
.3li4s~ 'The 1980 Act ailthonzed states to 
~te~into regionalci>mp:icts that,' once rati
fied by Congress, would have the authority 
beginning iii 1986 to' restrict the use 'of 

I their disposal facilities to Waste generated· 
within member States. § 4(a)(2)(B), '94 
Stat. 3348. The 1980 Act ine\uded no pen-· 
a1ties for States that failed to participate in 
thiS plan. 

By 1985, only three approved regional 
compacts had operational disposal facilities; 
not surprisingly, these were the compacts 
formed around South Carolina, Nevada, 
and Washington; the three sited States. 
The following year, the 1980 Act would 
have given theae three compacts the' ability 
to exclude waste from nonmembers, and 
the remaining 31 States would have had no 
assured outlet for their low level radioac· 

tive waste. With this prospect looming, 
Congress once again took up the issue of 
waste disposal -The result waS the legisla
tion challenged here, the Low-Level Radio
active Waste Policy Amendments Act of 
1985. 

The 1985 Act was again based largely on 
a proposal submitted by the National Gov· 
ernors' Association." In broad outline, the 
Act, embodies a cOmpromise among the sit
ed and unsited· States. - The sited States 
agreed to extend for seven years the period 
in which theywouldaceept low level radio
active . waste from other States. In ex
change, the unsited States agreed to end 
their reliance '(>n the. sited States by. 1992-

Themecruuucs ' of'this compromise are 
intricate; . The .' Act directs: • "Each State 
shall be responsible for providing; either by 
itself or in . cooperation with· other States, 
for the'disposal of ... low-level radioactive 
waste generated within the State," . 42 
U.S.C. § 2021c(aX1)(A), with· the exception 
of certainWaiite generated by the Federal 
Government;· ~ §§'2021C(aXij(B),· 2021c(b). 
The'Actauthorizeli States to· "enter-into' 
.suchfmteriltatel ci>mpacti &smaybe n~ 
saiY. to "proVide'for the' establislUnentiirid 
o~tioli'bf regionaldisPosaI facilities:foi 
low-leVel .' ·lI!~··r8.dioaCtive'-· " :waste." 
§'2021d(a)(2).For 'an' : additional "seven 
years' hE!j'Orid the periOd'ci>ntemplatiidby 
the ·'1980 Act, frOm the. beginning ot i 1986' 
thniugh,the'enci of 1992, the threeeJdstirig 
dispOsal BiteS' "shall 'niake' diSpciSaI tapacity 
aVanable 'fo~' low-level' raruoactivewaste . 
generated bY-any sourCe," With certaiii ex~ 
ceptions not; relevant here. § 2021e(aX2j. 
But tliethree States in which the dispOsal 

.' sites are lOcated are permitted to ·exact a 
graduated surcharge·for waste arriving 
from outside the.regional·' compscHn . 
1986-1987, $10 per cubic foot; in '198&-
1989, $20 per cubic foot; . and in 1990-1992, 
$40 per ·cubic foot. § 2021e(d)(1). After 
the seven-year transition period expires, ap
proved regional compacts may exclude ra
dioactive waste generated outside the re
gion. § 2021d(c). 
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The Act provides three types of incen
tives to encourage the States· to comply 
with their statutory obligation to provide 
for the disposal of waste· generated within 
their borders. 

1. Monetary incentives. One quarter. 
of the surcharges collected by the sited. 
States must be transferred to an escrow 
account held by the Secretary of Energy. 
§ 202Ie(d)(2XA). The Secretary then 
makes payments from this account to each 
State that has complied .with a series of 
deadlines. By July 1, 1986, each State wils 
to have ratified legislation either joining a' 
regional compact orindieating an intent to 
develop a disposal facility within the State. 
§§ 202Ie(eXIXA), 202Ie(dX2)(BXi). . By Jan~ 
uary 1, I988,each. unsited compact was to 
have identified the State in which its f~- . 
ty would be located, and each. compact or 
stand-alone State was to have developed a 
siting plan and taken other. identified steps .. 
§§ 202Ie(eXI)(B), . 202Ie(dX2)(BXii). . By 
January 1, I990,eachState or· compact was 
to have filed a complete application for Ii 
license to ope,ate a disposal facility, or the 
Governor of any State .that hacinot filed an.' 
application ,was. to have, certified-that .the. 
State would be~pable ofdispol!~g,of all. 
waste .generated .~. the. State arter,; 1992-
§§ 2021e(eXIXC),·· 2021e(dX2)(BXiii).:. - .The 
rest of tlle account i.s to; bepaid .. out to 
those States orcom~ abl~ to.llispoSe of 
all low level. radioac~vewaste .generated 
within their borders by January 1,;.1993. 
§ 2021e(dX2)(B)(ivj. '.' EacbState _that~ . 
not met the 1993 dWmne.must eitheriake' 
title to the wast;e generated within.Its bor: 
ders or forfeit to .the waste genera~ls the 
incentive payments it .. Pas reCeived. 
§.2021e(dX2XC).. . , 

2. Access incentives. The seCond type 
of incentive involves the denial of access to,' 
disposal sites. States that fail to meet the 
July 1986 deadline may be charged twice 
the ordinary surcharge for the remainder 
of 1986 and may be denied access to dispos
al facilities thereafter. § 2021e(e)(2XA). 
States that fail· to meet the 1988 deadline 
may be charged double surcharges for the 

.3 •. The take title provision. 
type of incentive is the most severe. 
Act provides: 

"If a State (or, where applicable, a 
pact region) iIi_ which low-level 1'8(1' liliac-,: 
tive waste is generated is' unable 
vide for the disposal of a\l sudl' "_, ..... , 
generated within such State' or co[npa.et~· 
region.by January 1, 1996,eacb 
which such waste is generated, upon '. • 
request of the generator or owner of th'efl 

.: 

,waste, shall take title to thewaste;~T 
obligated. to .. take possession of 'th~ 
waste, and shall Peliable for..all ~ • 
directly.or Uidire(:tly iiic:urred by 8udl~ 
generatoroi' owner as a: conseCiuenCe:~f 
thefaibireof the- StatetO·t&lCi(~·8e&:". 

"8ioil'oftlle'~te as 'soon'&fterJan-.ial1:" .. 
..1, 1996;' as ilie generator or o\\iner'noti'-b 
'fiea the State that the waste is . 

. for~hipDierit," __ .~202~e(~~2)(C). 
These. three' . incentives . are 'the fciCus. 
petiti~n~' :constitutionaI ,Chall~nge", .~.2d 
. .• In the seven .years since the .. Act ~.1 

: effect,. Congress has approved nine. regi\lI1-:~' 
al compacts,' encompassing,42 .. of. *~:l-: 
States. All sixunsitedcompaCt8: and ~ou,r!; . 
of the unaffiliated States have met thefirs~.;· 
three statutory milestones. Brief for Unit- . 
ed states 10;n. 19; iii, at '13, n. 25. '. C • 

, .' . . : ..... ,",: " 
New York, a State whose residentsgen-: 

erate a relatively' large share of th~ Na.· 
tion's low level radioactive' w~te; did not, 
join a regional co~~t.· Instesd;'the'State;, 
complied with the Act's requirements by: 

. enacting legislation providing for the siting. 
and rmancing of a disposal facility in New 
York. The state has identified five Poten· . 
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'tial sites, three in Allegany County and two 
'inCortland County. Residents of the two 
'Counties oppose the State's choice of loca
.tion.· App. 29a-80a, 66a4>8a. 

;"'Petitioners-the State of New York and 
;·iJte two counties-filed this suit agiUDst the 
United States in 1990. They sought a de-

. 'cIIlratory judgment that the Act is incon
'siStent with the Tenth and Eleventh 
'Amendments to the Constitution,with the 
'Due ProCess Clause of the Fifth Amend
-~ent, and with the Guarantee Clause of 
. Article IV of the Constitution.. The StateS 
'of Washington, Nevada, and South Car--

.' 'ouDa intervened as defendants. The Dis
'::. trIct Court dismissed the complahi.t.. 757 

F.supp. 10 (NDNY 1990) .. The court of 
:·:AP}iealsaffirmed. 942F.2d 114'(C.A2 
'1991). Petitioners have abandoned their 
'Due' Process'and Eleventh·' Amendment 

'. 'clailns on their way up the appellate ladder; 
'is the case stands before us; petitioners 

. :cIiIim'only tliil.t the Act is ineoriSistentWith 
the Tenth Aniendmentand the Guarantee 

. ;CIaiJse. '. ' .. 
. l: ... 

• /;t.:···· ....... . "', 

'n ';, 

.' .. 1. I -: ~'.:"', ~:., 

. :.- ,'! t·,. A .. ·J·.~· .;:·_~t,:·~~~·.:··:.~:~ .. ;.';',:~ 

ri91D.1788,In·the coiirse'of\lXp~g "to 
. ;tIi~~ of NeW Yorbvhy'the'~ntly 
; C!iidted' Constitution provided for' fedem 
'CiOurlS," . Alexander' :HanUltbii' . "obserVed: 
'~"rhe erection of a newgove~ent; what
'ever care or Wisdom may diStUigQish' the 
'\Wrk; 'cannot fail to originate questionS of 
intrieacy and nicety; and these may, iII' a 
.pai-ticu1ar manner, be expected to . flow 
'from the the 'eatablishmentof a 'constitu
.twn founded upon the total or·partial incor-

. 'poration of a number of distinct sovereign
·ties." The Federslist No. 82,p.· 491 (C. 
Rossiter ed. 1961). . Hamilton's prediction 

, .. , ' has proved quite accurate. While no one 
disputes the proposition that "[t]he Consti
tution created a Feder31 Government of 
limited powers," Gregory v. Ashcrofl. 601 
U.s. -. -, -, 1ll S.ct: 2395, 2399, 115 
L.Ed.2d 410 (1991); and while the Tenth 
.Amendment makes explicit that "[t]he pow-

ers not delegated to the United States by 
the COnstitution, nor prohibited by it to the 
States, . are reserved to the States respec
tively, or to the people"; the task of ascer
taining the cOnstitutional line .between fed
enu . and state power has given rise to 
many of the Court's most difficult and celee 
brated cases.' At least as far back as Mar
tin v. Hunter's Lessee, 1 Wheat 304, 324,4 
L.Ed. 97 (1816), the Court has resolved 
questions "of great importance and delica
cy" in determining wh.ether particular sov
ereign powers have been granted' by' the 
Constitution to the Federal Govemmentor 
havebee~retairied by:theStates. 

·.Thl!$~ queationscan be ~~wed 'ineith,er 
.()ftwo~ys. In some;~ thllCourt b$s 
. inquired .whether;:an . Act:.~f.cCoiigres.;is 
:authorized by.one·of.·the powers delegated 
to Congress' in Article lof the. Constitution. 
See~e.g., 'Perez v.' United States, 402 U1;. 
146, 91S.Ctd357, 28 LEd.2d·686.{1971); 
McCull.ockv .. Ma'1ltand,. 4 Wheal 31S;,.4 
LEd. 579 (1819). In other casea tbe·Co1J11; 
;has.soughtto .. d~termine whether an.A.ctof 
.~.~ .4i.ya4~:~e,p~~,~:~'!4~:~..!
.~ty~ed.'~1.,~th~;~r~',Am~!i
·~t,9·~: e..g'iJt.19f".#9,'i~~:;$.I!~,~~~f9 ' . 
M.e~titan.;Tfa~t 4~tt!. ~~!.tl,s . 
. 528,105,.S.C1;. lQ05.J!3~ IOJ6 (1989); 
-Lane,;eouritllv.,0r6gon,".,1 WaI,L,/(l, ,,19 
LEd. -101 (1869) .. i' In.a ease' like this ,one, 
involving the' division 'of authontYbetween 
-federal· and· ;state! governments; J the ,tWo 
inqUirieaare .inirror.uiiagea of. eacliother. 
If a pow$- ~,delegated_to COngreas.:in the . 
Constitution, ,the.::Tenth AintinduieJit·"ex-· 
pre8aly.;diselaims ~any: reserVation ·of that· 
power'to.the States;':if a power is~.at
tribute of state' sovereignty 'reserved hi the 
Tenth· Amendment, it 'isne<:essaruY a. pow
er' the Constitution has not conferred on 
Congress.· See United States v.Oregon,. 
366 U.S. 643, 649, 81 S.Ct.l278, .1281, 6'. 
LEd.2d 575 (1961);" Case V" BOfOl68; 327 ' 
U.s. 92, 102, 66 S.Ct. 438,448, 90 L.Ed, 552 
(1946); . Oklahoma ex reL Phillips v. Guy 
F. Atkinson Co., 313 U.S. 508, 534. 61 S.Ct. 
1050,1063, 85 L.Ed. 1487'(1941). 
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It is in this sense that the Tenth Amend- Guarantee Clause' and 
ment "states but a truism that"all is re- Federalism for a Third Century, 
tained which has not been surrendered." lum.L.Rev. ,I, 3-10 (1988); M.CIlj()IlDe,U",I~e4_ 
United.8tates,v. Darby,,312 U.s.JOO,JU, eralism: Evaluating,the Founders' ~~~'II'II., 
61 S.Ct. 451,462, 85,L.Ed.609 (1941). ,As 54 U.Chi.L.Rev.1484,I491-J511 (1987), 
Justice StOry put it, "[t]his amendment is a they need not concern' us here. Our 
mere affirmation of what, ,upon any just would be the same even if one could 
reasoning, is a necessary rule of interpret- that federalism secured no ad\'an'~ge(t4, 
ing the constitution. Being an instrument anyone., It consists not of devisinll!" 
of limited and enumerated powers, it ,fol- preferred 'system 'of government, 
lows, irresistibly, that ,what ,is ,not con- :understanding and.applying the I+<I.me,wp,rlc 
f~ is withheld,!!oDd belongs to the state set forth in the" Constitution. "The 
authorities." , 3' J.Story, Comnientaries on tion is not what 'power the Federal \iO'~erti-1 
the Constitution of the united states 752 nient OUI# to have hut what PO\17eri! 
(1833). This haS been the Court's consist- fact have been 'given by ~e Peopl~, ' 
ent undels~diitg: "The stateS .u.nques- edState811. BuUer,--297 U.S. 1, 63,-""'"'''''' 
tionably .donltai[zi] a·lIignific:ant measure 312,_318, ~ :L.EcL 477, (193~). ' 
of,sovereign,~u~ority .•• to,;the"extent ',' This :frameworkhas~IL S,l ltlJ.~~~~1-
that theCOniUtution has',notdivested'them flexible ov~r.the ,pas~ ~o,centuries, 
of ' their Qriginal. powers and transferred ,lowJor enormous cltanges in the nature ' 
those' powers, to the Federal ;Goven.unent." government." The F~~ Government' ' 
Garcia, t1. San, Antonio, Metropolitan dertakesactivities today that would liiive 
,Tmnsit Authority, sUpra; 469 U;S.; at 649, ,Peen ~ginable.to the Fr!uners iii: ,'~ 
105 S.Ct., atl017 (internal quotation marks 8eI\Ses;first, because the Framers ' 
omitted)., - . < c" , '.'_', .. , Dot have conceived that any go'v'~ ern~~~t 
'. [2-4] CoDgr'essexerciSes :its''eol\ferred would conduct such activities; and """gng, 
powers' subjectlil-the liinitationileolitii.inecJ., because the Framers would not 
'in',· the cOriStitution.: i~ Thus,':foreltiniple, lieved that the FedeiiU Government, , 
wider the COI11IllelCe diauaeConglesamay than the States, would assume such res:DOII-: 
reguW.te ,pubIiShersengaied om' interstate ,sibilities., :Y:et,tl!~,,}l!)wers ,COIlfer.red 
eommerce, bUt cOngress'is c:QnSt.riUDedin t,i)e)~~~, ,'- ' ' WDSt~~-
the 'exerciSe of"that·"j>ower;.bY:i·tl!e<First ,tion, were pbrased ,in 
Amendment. 'The ,Tenth .iM1endnieilt-like- -~nough.tO ,illo~ for the 'expar~.i()n 
wise restrains ,the ,:power: of" Congressj,butFederal G<iv.erimiert,e~ role. " ' 
this limit is Dotderivedfromthetext-of.tbe "provisious .,of' the .. Const;ituti~n that; 
Tenth Amendment itself"which,as,we havebeenP8.rticui8rly, ~pOrt8nt iII thiS' ,., ".6~"~ 
'discussed;is:!esseDtially;'iI",tautology,;.ID- ,:~ co':1~,-ushere::, " 
stead, the.Tenth Amendment confilms.that '<.Firlit,the.Constitution .a1lOe&tes,to 
the power _of ,the ,FederaL Government ,is greas the power 'It]oregUlate Commerce: 
sub;ect tolimi,ts, that ,rna",' in,a ,"';ven-ui- th eral States" Art. I, § " • • o· .;. among, e sev '" , ;,0, 

'stance, reserve power to ',the ,States. The cl.-,8~"lnterstate coinmercewas ,an estsb-. 
Tenth Amendment thus direc:t.s us,.to deter- ,lished festure of Iife.in the late 18th centu-· 
mine, as in this case, whether an incident of 'See' Th Fed list N 42 2"" ry .. ' ,. e.g., e era 0., -p. QI 

state sovereignty is protected by a limita- (C. Rossiter eli 1961) (''The defect_of power 
tioli on an Article I power. in the existing Confederacy, to regulate the 

The, benefits of 'this federal' structure commerce between, its several members, 
have been exteusively catalogued else- [has] been clearly pointed out by experi
where, see, e.g., Gregory v. Ashcroft, sU- ence").· The' volume ,of interstate "com· 
pm, 501 U.S., at -----, 111 S.Ct., at merce and the range of commonly,accepted 
---, 115 L.Ed.2d 410; Merritt, The objects of government regulation, have, 
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.. ,however, expanded considerably in the last U.S. 421, 449-450, 4 S.Ct. 122, 131, 28 L.Ed. 
· ,200 years, and the regulatory authority of 204 (1884); McCulloch v. Maryland, 4 
f.Congress has expanded along with them. Wheat., at 411-421. 
'N! interstate commerce has become ubiqui· Finally, the ConStitution provides that 
;tous,activities once considered purely local "the Laws of the United States ... shall be . 
have come to have effects on the national thes1ii>~eme Law of the Land ... any 

... economy, and have accordingly come within Thing in the Constitution or Laws of any 
the scope of Congress' commerce power. State to the ContTarynotwithstanding." 

I·See, e.g., Katunbach v. McClung, 379 U.S. U.S. Const., Art. VI, cl. 2. AB the Federal 
. ,294, 85 S.Ct. 377, 13 L.Ed.2d 290 (1964); Government's willingness to exercise pow. 

Wickardv. Filburn, 317 U.S. 111, 63 S.Ct. er within the .conimes of the Constitution 
:82, 87 L.Ed. 122 (1942). has grown, the authority of the States has 

.' '.; : Second, the Constitution authorizes Con- cOrrespondingly . diminished to the. extent 
.' igress "to pay the Debts and provide for the that federal and state policies have conflict
'. J,:;. general Welfare of the United States." eel. See, e.g., Bhaw'v; Delta Air Lines,' 

Art. I, § 8, cI. 1. AB conventioruil notions Inc., 463 U.S_ 85, 103 S.Ct. 2890, 77 L.Ed.2d 
of the proper objects of government spend- '490'· (1983); "'. 'We.' lui.ve··observed -that-the 

':.m.ghave.changed over the years, so.has Supremac:y· .. ·C1ai1se· gives .the .• Federai 
.the ability of Congress to "fix the terms on Government ."a ;decided adVantage in th[e] 

. '~wiucb it shall disburse federal.money to the i delicate· balance" the· Constitution strikes 
· ~States." Pennhurst State. School and between State and Federal power. Grego
;Hospitalv. Halderman, 451U.S •. l,17, 101 'ry v. Aalu:roft, 501U.8., at -. , l11S.~, 
'S.Ct. 1531, 1539, 67 L.Ed.2d 694 (1981). . at 2400. : , ... 

'. lcOmpare,e.g., United States .. v.:Butler, The.actua1.scope·of the.Federai Govern-
· """pro, 297 U.S., at 72:-75, 56 S.Ct., at 822:- ment'sautbority;with respect to the States 
.32S(spending power does ,not authorize has' changed ,over the years,·therefore;but 
l<;Ongress to subsidize farmers),·\\'ithSouth ,J;b!:constitUtioniL1structure,imderlying,and 
"~iI!W!~:v. :Dole,<i83. U.S.' 203,,107 S.Ct. ,liDIitiilg,tb&t authority has.not.{In the·end; 

.... ~2'19S,"_97~ 171 (1987) (s~nding pow- 'justl.1IS'.al.eup:-may1be,lil!lf;emp.,tyjDr;·hiIf 
"\ef Permits Congress to condition-bigh~y 'full':jt.'jnakes. no ,difference.'wllether,o~ 

··:funds. on _ States' adoption of.~minimum Dem the.Question'atissue'in.tbiS:case.as 
'. ;drinking. age).. While . the spending . po'jver ;aile: of ailc:ertaiIiing.the limits of· the power 

.is~·subject to several general.restrictions !delegated· to.theFederal : Government· .un
:irticulated.in our cases," id., at .207,·197der.:the affirmative provisions of the COn-

.' . ,S;Ct., cat 2796, these .restrictions • have ,not Btjtutioq ,or: .. one .0fdiSCi!I1ililg the:core of 
;beensosevere as to preventthereguJatory :sOvereignty;'retained by the States 'under . 
'\luthorityof Congress.from genel'!illy keep- ,the 4'eD:tb;,·Amenament.·~·Eitlier.:way, we .' 
ing up with the growth of the federsl bud- must .determine-,whetherany of the 'three 
,get. . . challenged provisions of the Low-Level'Ra" 
·:"·The Court's broad construction of Con- dioiLctive Waste Policy Amendments Act of 
'gress' power under the Commerce ~d 1985 oversteps. the boundary between fed
Spending Clauses has of course been guid- eral and state authority. 
ed, as it has with respect to Congress' 
power generally, by the Constitution's Nec
essary and Proper Clause, which authorizes 
Congress "[t]o make all Laws which shall 
.be necessary and proper for carrying into 
Execution the foregoing Powers." U.S. 
Const., Art. 1., § 8, cl. 18. See, e.g., Legal 
Tender Case (Juilliard v. Greenman), 110 

B 
[5] Petitioners do not Contend th~t <;:on

gress lacks the. power tor:egwate the ·dis
posal of.low level radioactive waste~ Space 
in radioactive waste disposal sites is fre
quently sold by residents of one State to 
residents of another:' Regulation of the 
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resulting interstate market in waste dispos- S.Ct. 2395, 115 L.Ed.2d 410 (1991). 
,al is therefore well within Congress' au- case presents no oecasion to apply or 
thority under the Commerce Clause. 'Cf. it the holdings of any of these, cases, 
Philadelphia v. New Jersey, 437 U.S. 617, is,not a case in which Congress has , 
621~23, 98 S.Cl 2531" 2534-2535, 57 ed a State to, the same legislation applicable' ' 
L.Ed.2d 475 (1978); Fort Gratiot Sanitary to private parties. Cf. FERCv. Mu:si' 'ssi,,,"" 
Landfil~ Inc. v. Michigan Dept. of Natu-pi, 456 U.s. 742, 758-759, 102 S.Cl 
ral Resources, 504 U.S. -, -,-, 1122137, 72L.Ed.2d 532 (1982). 
S.Cl 2019, 2023, 119 L.Ed.2d 139 (1992). This case instead concerns the circwn:i 
Petitioners likewise do not dispute that un- stances under which Congress may use th~' 
der the Supremacy Clause Congress could, States as implements of regulation; that iiii 
if it wished, preempt state radioactive whether Congress may direct or otherwise' , 
waste regulation. Petitioners contend only motivate, the States to regulate in a particu-' " 
that ,the Tenth Amendment limits the pow- larfieldor a particular way. Our caseS' 
er of Congress ,to regulate in the way it has have established a few principles thilt, 
chosen. Rather than' addressing ,the proh- guide our resolution of the issue. 
lem 'of, waste disposal by ,directly regu1at- 'I ' 
ing the generators and disposers, of waste,. As an initial inaiter, Congress may not: 
petitioners argue, Congress 'has impermis- simply "coinmiLndee[r] the legislative 
sibly directed the States to regulste:in this ceases of the States by directly cx' ,mpelliIig 
field' ;,' ", ' 'themtO eD8ct and enforce a feders! 

Most of our recent caSes interpreting the tori pro~" Hodel 11.': Virginia' Sur. ;' 
Tenth Amendment have concerned the ail- face Mining & ,Reclamation Assn., Inc.;' 
thority of Congress to sUbjectstate.govem- ,452 U.S. 264, 288, 101 S.Cl 2352, 2366, 69' , 
menta _ to generally applicable ,lswa_., The L.Ed2d 1 (1981)_'· InHode~ the Court up-' ' 
Court'sjurispmdence m this,area.hastrav- held theSurfaceMfuing Control and ReC:I8- ",' 
'e1ed,an unsteady,path., See,Maryland,;v. mationAC:t of--l977 preclselybecause it did: 
Wirtz,. 392 UJ;., 183, 88';S.Ct/2017i,,20 nof"ccinuniiziaeer" theStatesmto .- , 
L.Ed2d.1020 (l968)(staJ;e schools and.hos- 'mg', iniJiing;~':'TllI!' Court 'found .-that', ' , 
:pita1s-&re subjec:trto:F)ir;Labor,.staD.d,8.rds,StatAiS'are"not~'eompelled':to' emorce. the,' 
'AC:t);·'Natio1Jal League,of Cities Vi Usery,ilt'A!elHllope standards, to expeildany sta~ 
'426 UJ;. 833,,96 8.Cl ,2465;: 49 LEd.2d'.245 'fuDds,or toparticfpate in thefedersh'egu
(1976) (overru1ing.rWirtZ ) (state emploYei's 'lstory program in any manner whiLtsoever. 
are not 'subjec:tto~Fair·LaborIStalidardsIf a ;State does not Wish 'to submit B'Pl'O-' 

:Act); 'GarCia 'v. ~San' Antonio,Metropoli- ':poaed', Pertnanent·, program ,that complies 
',tan:7ransit Authority,',469 ,U.S;1028;',105 ,with the Act and,implementing r:egulstiOn8;" ' 
·S.Cl'lOO5, 83 L.EcL2dlOI6'(1985){ovemil- 'the full Tegulstory burden will be bomeby 
ing National League of Cities) (statum- :the Fecteral ,GOVerDment.",,;'/bid. ,', " " 
players 'are, once &gain :subject to·Fair·,La- The Court readIed the same con~wiion' , 
bor Standards-Act). ' See also New York iI. ' the' following year in FERCv.Miiiaissippi.. 
United States, 826 U.S. 572, 66 S.Cl-810, , supra. 'AtiSsuem FERC was the Public 
90 L.Ed 826 (1946); Fry 'v. United States, Utility· Regulatory Policies Act of. 1978, . a 
421 U.S. 542, 95 S.ClI792, 44 L.Ed.2d 863 federal'statute enc:ouragirig the States in' 
(1975); Transportation Union tI. Long Is- variouS ways to develop programs to COm
land R. Co., 455 U.S. 678, 102 S.Cl,1349, bat the Nation's energy crisis. We ob-
71 L.Ed2d 547 (1982); EEOC v. WyOming, served that "this Cou,rl;' never has &ape-
460 UJ;. 226, 103 S.Cl1054,75 L.Ed.2dl8 tioned explicitJya fedelalcomma!Jd to the 
(1983); South Carolina v. Baker, ,485 U.S. States to promulgate· and enforce laws and 
505, 108 S.Ct. 1355, 99 L.Ed.2d 592 (1988); regulations." Id., 456 U.S., at 761-762, 102 ' 
Gregory v. Ashcroft, 501 U.S. -, 111 S.Ct., at 2139. As in Hode~ the Court 
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'I~pheld the statute at issue because it did rhetorical flourish, although perhaps with 
~ot .view the statute as such a command. less precision, on a number of occasions. 

· . :'1'he Court emphasized: "Titles I and III of . In Chief Justice Chase's much-quoted 
.[the .Public Utility Regulatory Policies Act . words, "the preservation of the States, and 
ofl978 (PURPA)] require only considero· the maiJitenance' of their governments, are 
:tionof federal standards. And if a State as,much within the design and care of the 
'has JlO utilities commission, or simply stops Constitution as.the preservation of the Un-

· .regulating in the field, it need not even ion and the maintenance of the National 
'entertain the federal proposals." . 456 U.S., government. The Constitution, in aU' its 
'at' 764, 102 S.Ct., 2140 (emphasis in origi- provisions, looks to an indestructible Union, 

>< •. ' :ii8I) .. ' Because "[t]here [wa]s nothing in composed of.indestructible States." Texas 
.:.: .PURP.i\'direct!y compelling' the States to ,v. White. 7·WaU. 700,725, 19 L.Ed. 2Z7 
'; '~enaCta legislative program," the statute (1869). See also Metcalf '" Eddy 11. Mitch

' .. 'not inconsistent with the ConStitution's ell, 269 U.S. 514, 523. 46 S.Ct. 172. 174, 70 
,dhrisi(lD of authority .between. the Federal . L.Ed. ,384 (1926) ("neither government may 
.N<:IVel'Dmlent and the States. [d.. 456 U.S.. destroy the other, nor curtail in .any sub-

165, 102 S.Ct.; at 2141 (quoting Hodel v. stantial manner the exercise of its pow-
',.Ki.ri!iniaSurfaceMining '" .R~mation ~");' Tafjlin 11. Levitt, '493 U.s; 455, 458, 
~. bzc.. /lUPm,.452 U.S .•. at 288; 101 110 S.Ct. '792, 795, 107 L.Ed.2d 887 (1990) 

· .S.Ct.,'at 2366). See also South Carolina ,11. ("under: our feaeI'al system. the States pos
:iaker, supra, 485 U.s .• at513;108S.Ct., Bess'sovereignty concurrent with that of 
.at .1361 (noting "the. P9SSil,>iiitY. that the the Federal Government"); GregQf7l' 11. 

· i<renth Amendment might setsom~ limits on . ASizcTojt, '501 U.S.~ at '-'.' -. III S.Ct.;at 
· ,QOngrel!S' power to compel.States to regu- . UOf ("the-states retain substantial sover

.!I!te on.~ of federa1int;erests"); Ga~tlign"poweni'~der our constitutional 
11.' San Antonio Metropolitan .TrGnsit scheme. , pOwers' With which Congress does 

··~l~tIu~~II" 469 U.s t 556 'lQ5 no,"t' niaiIDy interfe. re") .. '.: .'., .' ' . • ~ :·supra,· .•• ·a, "'. ' 
l~,Qt...·,atl020 (same). .. ... :,;. . ,'. ;, ".: "'bi~:'~ qJ~tiQriwheth~r theec;nS'ti

~t.io'ii~:Sh~U1dpenriit COngress: to '1imploy 
;:;t8:te.g6yerpme.n~.1ui '~gUlatory; ~~n~es 
::Raii ~tOpic;or.ijvel:v':~ debate 8AlQng the· 
'FrariierS:Vri!l!!l' JlieArticles of Gonfedera; 
:. .'. ,., ,.' , . .1.'"' .-,;., •• : '.. • ." ' .. 

•~i~~~~iii~i!~i~i: :,tion.J~~I.1grtlSS Jac;k~ the,authon~ mmost 
. respects to goVern thif People .directly. In 
'·;riu:tieeCon·: "'''CoUld not'direct! 'tax p . ,~,~ ..... .,.y 
or.legisll!-~., upOn' i!:tdividuaIs; . it ~ no 
eXP~~f'le~latiy~·. ;Qr.<gOYermnerital· pow
er.tO' make binding . 'law' enforceable as · .~l.S.Ct. 688. 689, 65 L.Ed. 853.(1911)./):,he 

[Court has been explicit ahoutthisdistine
tion.'.'Both the Ststes and the. United 

· :States ..... existed before the ,Constitutio~ 
· -'rhe people. through that instrument, estab

.. 1ished a more perfect union by substituting 
a·national government, acting. with ample 
. power, directly upon. the citizens. instead 
of the Confederate government, which act
ed with powers, greatly restricted, only 
Upon the Ststes." Lane County 11. Ore
gon, 7 WaU., at 76 (emphasis added). The 
Court has made the same point with more 

s~~:'~:Amar~:OfSOV'ereigitty imd Fede'rai
isni. ,96 Y~le W.1425. 1447 (1987): '. 

.The. inadequac:Y. of'this governmental 
structure was· responsible in part for the 
Constitutionru Convention. Alexander 
Hamilton observed: "The great imd radical 
vice in the construction of the existing Con- . 
federation is in the princip1e' of LEGISLA- . 
TION for STATES or GOVERNMENTS; in 
their CORPORATE or COLLECTIVE CA
P ACITIES, and as contra-distinguished 
from the INDMDUALS of whom they· 
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consist." The Federalist No.· 15, p. 108 (C. t.ials .... · We must resort therefore 
Rossiter ed. 1961). As Hamilton saw it, national Legislation over individuals.'! , 
"we must resolve to incorporate into ourid.., at 25&:-256 (emphasis in original)., . 
plan those ingredients which may be con- ison echoed this view: "The practiCabilitY 
sidered as forming the characteristic differ- of making laws, with coercive· sancticitis; 
ence between a league and a government; for the States as political bodies, had been 
we must extend the authority of the Union exploded on all hands." 2 id.., at 9., 
·to the persons of the citizens-the only Under one preliminary draft of 
proper objects of government." Id.., at 109. would become the New Jersey Plan,' . 
The new National Government "must carry governments would occupy a position 
its agency to the persons of the citizens}' It tive 'to . Congress similar to that conteiii
must stand in need of no intermediate leg- plated by the Act at issue in this~:.: 
islations ... , The government of the' Un- "[T]he laws of the United States 
ion, like that of each State, must be able to far as. may be' consistent with the cornril;on', 
address itself immediately to the hopes imd iIitereSts'of the Union; to be carried 
fears of individuals." Id., No. 16, p. 116. executionliy the' judiciary'and exeeutive, 
. The Convention genera~ agrea'(hwri- offiCers of the'ieSpective states .. whlen!!D= 

her of proposals for tJie ~ structure, of the the exeeutionthereof isrequired. .. · 3 
new Government, but two qUickly tOOk.cen-'at 616. This: idea apparently never 'even 
ter stage. Under theYitguua Plli.n, . as progres~ed so far. as 'to be debated by 'tJi'e • 
itrSt introduced by Edinund Randolph, COn- delligates, as cOritempOrary accounts of the . 
gress would exercise legislative authorltyCOnveiltion'danot mention· any such diseus-. 
directly upon individuals, withoutemploy_sion." Tliedelligates" many descriptioDS'of . 
iDg the States as .intennemanes:,. '.1 ·the·Virginia·and·New Jersey pians'spe&k • 
Records of the Federal Convention 00787, olily iil genei'altem about whether CoD
p. 21 (M. Farrand ed-, 19ii). . Uiider _the . ~ Was to derive 'its authority· from the .: 
New Jersey ~Ian, as il1'8t intrOClucedby 'peopleodrom 'the ~States;·.~dwhether'it . 
'WffiiauiPaterson;cOngles8 wolildciOlUinu:ewas to issue directives to iniiiViduala or til 
;to"~Wreth~1'-pproVal of.theSf#~ be!~~,states.: ·,See::Lid..,at'26o,..280 •. ".~~.,: 1" . 
:Iegis~ting, as it has ~derthlf~~~ ~f ';":In -the' end; iIiEt Convention opted foi-~ 
Confederation. .'1 id..; 243::-244:' 'These-tWo 'COnstitution m which Congress would eier
pb.ns.widerwentyarl()us .~ruJio~ .~)Ile . eiSeitsl~gislative'·8uthority·,!llrectJy oVer . 
Convention progressed,l:lii~they' n.i~ed ·individuil.!S'ratJier thaliover States; for'a . 
.the two. primary optiolll! :<IisCuSlied bi',the ~ety Of reasohs, it rejected the'N'ew Jei
delegates_ One~ueii.t;Iyexp~ ~b- ·seypUui ir{ favor .of the viiiinia·PJan.'~l 
jection to the New JerseyP!aIiwaa·tliat it ·id../at 313;' This:'choice'was'-made clear to .' 
D\ig~t reqwre the Fe.d4!ral GOvernuu!nfti> . the subseQ:uenhtate ratifying conventio!lii.· 
eo:erce the States into implementing legisl&- Oliver.Ellsviorth; a'nieinbei- of. the.ConneCtr .••. 
tion. Ail Randolph explained. the .distUi~ icut 'delegationin Philadelphia, explaiiled. 
tion, "[t]he true question is 'whether we the distinCtion' to his state's convention: 
shall adhere to the federal pIim [i.e.;' the ''Thill' 'Constitution . dOeS not 'attempt ,to 
New jersey Plan], or introduce the natioDaJ coerce sovereign • bodies, . states,in. their pO-

. plim. The insufficiency of the fanner bas 'litical capacity ... , .'. But this legal' coerCion 
been . fully displayed.... There' are but singles out the .. , individual.'" 2 J. Elliot, 
two modes, by which the end of a Gen[ eral] Debates on the' .FedilraJ. COnstitUtion" 197 
.Gov[ernment] can be attained: the 1st is by (2d ed; 1863). Chit-Ies Pinckney,'another 
coercion as proposed by Mr. P[aterson's] delegate at'the Constitutional Convention,: 
plan[, the 2nd] by real legislation· as emphasized to the South Carolina House III 
prop[osed] by the other plan. Coercion [is] Representatives that in Philadelphia "the 
impracticable, expensive, cruel to individ- necessity- of having agoyernment which 
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should at onee operate upon the people, and interstate eommerce directly; it does not 
.not upon the states, was conceived to be authorize Congress to regulate 'state 
indispensable by every delegation present." governments' regulation of mterstate com-
4 id., at 256. Rufus King, one of Massa· merce. 
chusetts"delegates, returned , home to sup
port ratification by recalling the Common
weslth's unhappy experience under the M
tieles of Confederation and arguing: 
~~Laws, to be effective, therefore, must not 

. be laid on states, but upon individuals." 2 
id., at 56. At New York's convention, 
Hsmi1ton (another delegate in Philadelphia) 
exclaimed: ''But can we believe that one 
state will ever suffer itself to be used as an 

. instrument of coercion? The thing is a 
.dream; it is. impossible. Then we are 
brought to this dilemma--i!ither a federal 

, . ~tandiilg.army is to enforce therequisi-

2 

[7] This' is not to say that Congress 
laeks the ability to encourage a State to 
regulate, in a partieularway, or,that Con· 
gress may ,not hold out incentives to .the 
States as a method of influencing a State's 
policy choices. Our eases have identified a 
variety of. methodS,' short of outright c0er

cion, by which Congress may urge a State 
to adopt a legislative program consistent 
withfedenu interests. : Two, of these meth
odS, are of' particular relevance here., . 

, tioDS; or the federal treasury is left without .' [8,9] " ~t,~di!~: ~~',:s~cIing 
~pplies, and the government without. sUP-power, "COngress may attaCh conditionlji <;In 
port-What, sir, is the cure for this great the receipt of. federal fundS,':;" SoiithDCI-
evil! Nothing, but to enable the national kot4 v.'Dole. 483 U.S., 'at 206; 107 S.Ct., at 

. ,laws to operate on individuals, in the same 2795. Such cOnditions mUst (among other 
manner as those of the states do." 2 id., req~ments) be8.r, siiine~lati(lDShipto the 
at 283 .• At North Caro1ins's convention, purpose' of the federal ~spending,id"a:t 
SamUel Spencer recognized that "an the 207':':208, and ri. 3, 107 S.et.;' at 27$6; and n. 
laws of the Confederation were binding on 3;otherwi.se;ofco,urs'i:i;t'be ilpending pow
the states in their political capacities, ' • .. er' could render aCademie',the COnStitUtiOn's 
but now the thing is entirely different., .• ', :,' " "d'liiiUts 'of': federil 'aiit:norl
,The • laws of Congress ,Will be binding on ,~Ill'~~:n reciiiierit~ffed~'$dsis 
indivi~uaIs!',4id., atl53.' '", '.,Stste, i!.S is no(uriusiiartodiiy,:theCon~ 
5,; [Gr' In' providing for a-stronger central 'tionS )tt8Chea' ti;: the .fUndS"b{;:Coilgress 
pemiriimt, therefore, ~ F'rariiers explie-may iIIflueriee, a Stste's' !egislativ~ }:lIoiees. 
1t1j'cliase a Constitution'that confers upon See Kaden, Polities; Money, ~ ~tate' So\'~ 
COngress the power to reiuJate individuals, ereignty: "The'J.li~, Rol,~;'79. ,,9fr 
,not States:' As we have seen, theCc:iurt lum.LJtev:· 847; '87~l (~979). , !)p,lf .~ .. 
has consistently respected thiS choice. We one 'such. ease:The'CoIl1't,f()~~'lio~~ti
have always imderstood thateven whereiilt:loru.u fbl'IiViii" a fea~r&l~l:a~~, ~g 
Congriiss bas the authonty under'the Coil- :ihe~t&rY,~ ~poita~on'to: ~~ol~ 
~titution to p8sS laws req~g or prohibit- fedefalbigh-way fllDdS,Jrom S~tes J&iling 
qCertain acts, it 1ackS the po~er directly to~optC9ngress'choiee. of'a,,,lIIininium 
to cOmpel the States to require or prohibit drinking age.' 'Similar examples 'abound. 
U!08eacts.E.g., FERC v. Mississippi. 456 See,' e.g., Fullilove v. Klutznick, .448, u.s. 
u.s., at 762-766, 102 S.Ot., at 2188-2141; 448, . 478-480, 100 S.Ct. 2758, . 2775, 65 
Hodelv. Virginia Surface Mining & Rec- L.Ed.2d 902 (1980); Massachusetts'v, U,nit
lamation Assn., Inc., 452 U.S., at 288-289, ed States, 435 U.S. 444, 461~62, 98 S.Ct.· 
101 S.Ct., at 2366; Lane County v. Ore· 1153, 1184, 55 L.Ed.2d 403 (1978);" £au v. 
gon, 7 Wall., at 76. The allocation of pow- Nichols" 414 U.S. 563, 568-569, '94 S.Ct. 
er contained in the Commerce Clause, for 786,789,39 L.Ed.2d 1 (1974); Oklahoma 11. 

'example, authorizes Congress to regulate Civil SenJice Comm'n;, 330 U.S. 127, 142-
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144, 67 S.Cl 544, 553-554, .. 91 L.Ed .. 794 a' federal granl " If state . residents 
(1947). prefer their government to devote its 

tiori·and·resources to problems other 
Second, where Congress has theallthori- those 'deemed important by Congress, 

ty to regulate private activity under the may choose to have the Federal Go17enii!, 
Commerce Clause, we have recognized Con- ment rather than the State bear the 
gress' power to offer States the choice of pense of a 'federally mandated .. r egliLiatOl"V'.:. 
regulating that activity according to feder- program, and· they may continue to SUIIPle,:: 
al standards or having state law preempt- ment .that program to the extent state 
ed by federal regulation .. ' Hodelv. Virgi- is not preempted. Where Congress enc:oUlt', .. 
nia Surface Mining & Reclamatwn Assn., ages state regllLiation rather than cornpel_' 
Inc., supra, 452 U.S., at 288, 101 S.Cl, at ling ,it, state. governments remain resPo~ 
2366. See also FERC v. Mississippi, su- sive. to . the . local electorate's prefet"1~IiCl~::' 
pra, 456 U.s., at 764.-765,102S.Ct., at state .officials. 'remain accountable to 
2140. This arrangement, which has been people. 

termed "a program of cooperative federal- By contrast, where the Federal Go1,enll:.J:. 
ism," Hodel, supra, 452 U~S;, at 289, 101 ment compels States to regiIlate, the . 
S.Ct., at 2366, is replicated in numet"1OUS countability of bOth state and federal 
federal statutOry schemes. .Theseinclude cialsis diminished. If the citiZens of 
the Clean Water Act; 86 stat. .816, as York, for example;:do not' consider that. 
amended,33 U.s.C. § 1251et8~~,see A,~ making provision for the disposal of radio::'. 
kansas v: OklaJioma, 563 U.S.~; -'-'., active waSte is' in their best interest, they 
112 S.Cl1046, 1054,117 L.Ed.2d239 (1992) may elect;: state 'officials who share their . 
(Clean Water Act "anticjpatesaPartner- view. Th&t view caD always bepreempt;ed . 
ship between the States' . and the' ~~eral under the Supremacy Clause if it is . coni: .' 
Government, animated by as~ objec- trary to the national view; but in such '6 
liVe''); the Occupational Safety and Health. case it is the Federal Government that 
Act of 1970,' 84 Stat. 1590,' 29 . U.S.C, §651 makes the decision in .lull-view of the. 
et 8eq~,. s'ee' Gade.v. iiidtWrr-a1 ~~lit!.'w.4s~lic;and it Will .befederaIofficials that sut: 
MaR4g:S"Ct.~237t. ~<:,', ;~.sL.'~.2.~":. ". " fer: the' CoDsequenCes ·if;the-decision·.turDi 
112. " '. ., .... .. . out to be. detriJDentaIor unpOpuiar. "rBut ..... 
(i992); : the Resource . COnseryati~ii and' ~where i;pe F,ecierll-i (;OVe~ll!;J1.!t,diJ~:.~duu,.' 
eOvery Act. :of 1976,~0' Sta~:ZT~, .. ~ States to.lregalajt,e"ilt;z:tllLY·~;II"""" u. 

amerided,42 U.S.C. §69.01et'si1q:, '.,~, whO: diS;lPP1~v;. 
United StO.~ Dep,t. ofEnerti1/1£.,.O~iq,al,th·'· .e:i .. ··. '.',,'. 
503 U.S. -' -'.' -.. -',112 ,S.Ct. 1~27, '1632, 
US L.Ed.2d 255 (1992J;_arid. theA,laska .J8ted . frOm '. '. .... '" 
Nation&! Interest Limds Conservation,Act; :ih~ir declSion.:·:·.AccQuntai1ility .is :':_ u .... ,~. 
94' Stat. 2374, 16 U.s.C. §,3101etBeq·,'see~hed ,w.h~ .. due;to.ted~.CI:· lerC. ion,; 
Keno.itzeIndian Tribev. AlaBkI;869 F.2d . elected·Bk.~·officiaIsCamiof .' . 
312, 314 (CA9 1988), celt. deiUed, .491 U.S. ·~ld8nCe. Wiili" tile . viewS. of, the' 
905, 109 S.Cl 3187,105L.Ed.2d695·(19~9). eiectorate iii mattersnoLpre..empted· 

'. '. . "" fed~ re~tion.· .. :~· ~emtt, 88 . 
By either of these two methods, as by hllILL.ReV., at 61-62;. La. Pierre, '.. 

any other periniasible method of encourag- ACcOuntability' in the N atil!nal Politicsl 
ing a State to conform to federal policy. Process-The. Alternative ·to.JudiciliI Re-, 
choices, the residents of the. State retain ". . Re 

' the ultimate decision as to whether or not view of Federalism Issues, 80 Nw.U.L. v. 
the State will comply. If a State's citizens .577, 639-665,(1985). 
view federal policy as sufficiently contrary With these principles iIimipd, we turn to 
to local interests, they may elect to· decline the three challenged provisions of the Low.:.' . 
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·\'Level. Radioactive Waste Policy Amend· and state .. powers." . Gregory .v. Ashcroft, 
· ;JI\ents Act of 1985. 501 U.S., at -' , 111 S;Ct., at 2401., "[I)t 
· kP: 

· ~::'.' III 
· ,~,: (10) The parties in this case advance 
'two quite different views of the ·Act. As 
petitioners see it, the Act imposes a re
,quirement directly upon the States that 
·they· regulate in the field of radioactive 
'Waste disposal in order to meet Congress' 
,'mandate that U[ e ]ach State shall be respon· 

'iliblidor providing ... for the disposal of 
:; •. low-level radioactive waste." 42 U.S.c. 
, § '2021c(aX1XA). Petitioners understand 
,this' provision as a direct command from 

··'CoDgress, enforceable independent of the 
. sets .of incentives provided' by the 

:;Responclenits, on the other·hand, read 
prclvis:ion together .with the incentives, 

IlIlU ... "" the Act as affording the States 
sets of choices. According to respon

'dents, the ,Act permits a State to ,choose 
· 'first.between regulating pursuant to feder

-at standards and losing the right to a share 
of the Secretary of. Energy's escrow ac

.' cciunt;'to choose second between regulat
·.Uigpursuant to federal standards and.pro

"~ively losing access to disposal sites in 
· : other :States; ,and to choose third between 
,7regwating pursuant to'federal standards 
., :imd:·taking. title to the waste generated 
,,·Witbin'theState;ReSpondents thus :inter
:i>~t § 2021c(aX1XA), despite. the, statute's. 

.. '. :iISeofthe.:word "shall," to provide no more 
·:than'an opt!on which a State may elect or 

· .~eschew. 
· ;~ The Act could plausibly be understood 

'eitheras a mandate to regulate. or. as. a 
of incentives. Under petitioners' 

,view,however, § 2021c(aX1XA).of the Act 
would clearly "commandeefrl the Jegja1a
tive' processes of the States by diiectly 
compelliDg Ulem to enact and enforce a 
federal regulatory program." Hodel v. 
Virginia Surface Mining & Reclamation 
Aaan., Inc., 452 U.S., at 288, 101 S.Ct., at 
2366. We must reject this interpretation of 
the provision for two reasons. First, such 
an outcome would, to say the least, "upset 
the usual constitutional balance of federal 

is incumbent upon the federal courts to be 
certain of Congress' intent before finding 
that ,federal 'law overrides this. balance," 
ibid. (internal quotation markS ,omitted), 
but the Act's amenability to an' equally 
plausible alternative construction prevents 
us from possessing such certainty. Sec
ond, "where an otherwise acceptable con· 
struction of a statute· would raise serious 
constitutional 'problems, the·Court will con· 
struethe statute· to avoid such problems 
unless such construction is pwnly contrary 
to the intent of Congtess." Edward J. 
DeBartolo . Corp. v. Florida Gulf Coast 
Building cfc Constrnction.Trades Council, 
485 U.s. 568, 576, 108 S.Ct. 1892;1397,99 
L.Ed,2d 645 (1988). ,This. rule of !ltatutory 
construction pushes· us awaYtrOm petition
ers' ,understandirig of·§ 2021c(a)(1)(A) of 
the Act, under which it compels the States 
to regulate . according to Congress', inStruc
tions.· , 

We 'therefore deeune petitioners' invita
tion to conStrue § 2021c(aX1XA), alone and 
inisolation,as ammmand tc)"theSt8tes 
independent. of . the' remainder 'f)f:~. Act. 
Construed .as: a· ... whole, . the Act: comprises 
three sets of .·~incentives"for ,the,$tatesto 
provide for the disposal of low,Ievel radio- : 
active waste·. generated . within "their. :bor- . 
ders. '; We consider' each ·in .turn..;",:.;";" . 

"--A"'," . :.-- " . " . . 

• The'firstset'of mcentives worklnn three 
steps: .. First,' OOn~~ 'has"authoriZed 
Statcis . With . disPosal sitestO'unpose' a sur
Charge onradioactive'\vaste 'received from . 
other States: SecOnd, the Sel!retaryQf~
ergycollects a portion of'this surcba:rge 
and places the money in Im.escrow-account. 
Third, states &chieVinga series of mile
stones receive PortionS of this' fWid. . 

U11 The first of these steps isan,unex
ceptionable exercise. of Congress' power: to : 
authorize the States to ·bUrden . interstate 
commerce. While the Commerce Clause 
has long been understood· to .limit the 
States' ability to discriminate against inter- . 
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state . commerce, see, e.g.,' Wyoming. v. . 
Oklahoma, 502 U.S.·-, -, 112 S.Ct. 
789,: 800, 117 L.Ed.2d 1 (1992); Cooley v. 
Board oj Wardens 'oj PortofPhiladel· 
phia, 12 How. 299, 13 L.Ed. 996 (1851), that 
limit may be lifted, as it has been here,by 
an expression of the "unambiguous intent" 
of Congress.· Wyoming, supra, 502 U.S., 
at --, 112 S.Ct., at 802; Prudential Ins. 
Co.· v. Benjamin, 328 U.S. 408, 427-431, 66 
S.Ct.1142,1153-1156, 90 L.Ed. 1342 (1946). 
Whether or not the States would be' permit· 
ted to burden the interstate transport of 
low level radioactive. waste in the absence 
of Congress' approval, the States can clear
ly do so with Congress' approval,whichis 
what the Act gives them. 

. The ·second step, the Secretary's collec
tion of·a percentage of the surcharge, isino 
more than -s ·federal·· taxon' interstate com· 
merce, which Petitioners do not claim to be 
an invalid exercise of either Congress' com· 
merceor taxing power. Cf. United States 
v. Sanchez, 340 U.s. 42, 44-45, 71 S.Ct. 
108,·110,.95 L.Ed. 47(1950); Sterl)ard Ma
c!I~ne. Co. v,. pavis,.301 U.s.~, ~~--583, 
57 S.Ct.,883,-~,,81 L.Ed. 1~9(1937). ". .". -. . . ". . . '" "." 

··[121': Thethinhtep isa cionditionalexer.. 
cise<;of "'CongresS' ';authority " imder' the 
SpendiDg <:lause:Corigresshlis 'placed'1:on
ditions:-the ';·;aclrlevement of . the ;miIe
stone&-on ;the' rl!ceipt,·of "federal fundS. 
Petitioners',do 'not, contend that.Co.ilgre8s 
h8.s . exceeded its authority in any of the 
four. respects our. cases have .. identified. 
see generaIly.Sou~ DakOtav.Dole, '483 
U.s.; at. 207"':208,' ,107 S.Ct., :at. 2796. The· 
~ndiiure is ~or the, gene~ welfare; He'·' 
venng".,DaVii,301 U.s. 619, 640.,641, 57 
S.Ct. 904, 908, 81 L.Ed. 1307, '(1937); the 
States are 'required to use the money they 
reCeive for the purpose of assuring the 
safe disPosal of l'I1-dioactiv~' ",ute. 42 
U.s. C .. § 2021e(d)(2)(E). The conditions im· 
posed are unambiguous,- Pennhurst State 
ScJwoland Hospital v .. Halderman, 451 
U.s.,. at -17,101 S.Ct., at 1540; the Act 
informs the States exactly what they must 
do and by when they must do it in order to 
obtain a share of the escrow account. The 

conditions imposed are reasonably rel:ateilL: 
to the purpose of the expenditure, MaSSa_;:' 
chusetts v. United States, 435 U.S., at 
98 S.Ct., at 1164; both the conditions 
the payments embody .Congress' efforts 
address the pressing problem of radioactive .' 
waste disposal. . Finally, petitioners do: not . 
claim· that the conditions imposed by the .' 
Act violate any independent constitutioiuiJ 
prohibition; Lawrence County. v. Le4d,-;" 
Deadwood School Dist., 469 U,S, 256,269:r-
270, 105 S.Ct. 695, 702-703,,83 L.Ed.2d.6!lli 
(1985). 

Petitioners contend nevertheless·tluit'the'· 
form of these expenditures removes them 
from the scope of Congiess'.' spending pow~ . 
er. Petitioners ~mphasize the Act's : iiFo . 
struction .to:the· Secretary of 'Energy':tii" 
"deposit all funds received m' aspeciales; 
crow' account.: "The funds'· so 'deposited 
shall not "be the property .of the United 
States." 42 U.S.C.§2021e(d)(2)(A). Pea, 
tionersargue that. because the"moneyco!-,; 
lected and redisbursedto the States is kept' 
in· anaceount :separate from the general 
treasury, because·the·.SeCretaryholds,the I 
funds· only. as '.!l trustee;: and. because the. 
States· themselves are largely able to ,COl}-' . 
trol whether they ,will pay Bito the eacroW .. ' 
account. or receive a share,· the Act· ~'in;lIo 
manner calls. foi-the spending-of fedelal, 
funds."..~ReplyBrief.for Petitioner. State of .': 
.New "York :6.' . , ... :. '.; " e: .:; ".'. :::.:.._ : :.;;.~:., 
'. The Coustitutioiis' grant to 'Congreu'of 

the' authority to"'paytJie Debts· and:p~ 
vide for the· ... general Welfare" has 'nev-: . 
er,' ,ho.wever; "~n' thought to mandate a .. ' 
·.particular. form of accounting •. :A . great 
deal of federal spenmng .comes·from segre
gated trustfundscoIlected and sPent,for;a. 
particular purpose •.. ·See, e.g .. , 23 u.s.c. 
§ 118 (Highway: Trnst·Fund); . 42 .U.S.c. 
§ 401(a). (Federal OId.,.Age and SurVivors 
Insurance Trust F'Jind);42 U.S.C. § Ml1(b) 
(Federal Disability Insurance. Trust FUnd); 
.42 U.S.C. § 1395£ (Federal.Supplementary 
Medical Insurance' -Trust· . Fund). . The 
Spending Clause h'as never. been construed 
to deprive Congress of the· power to struc
ture federal spending in this manner ... p~ti-

tior. 
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'tioners'· argument regarding the States' 
.' ability to determine the escrow account's 

income and disbursements ignores the fact 
'. that Congress specifically provided the 
, States. with this ability as a. method of 
encouraging the States to regulate accord
ing to the federal plan. That the States 

· iire able .to choose whether they will receive 
· federsl funds does not make the resulting 
~nditures any less federal; indeed, the 
iocation of such .choice in the States is an 
iilberent . element in any conditional aer
pse 4)f Congress' spending power. . 

· ~':TheAet's filst set of incentives, in which 
cCinifesshas conditioned'grants to· the 
states upon the Ststes' attainment of 'a 
jijnes of milestones,is thus well within the 
ilitl~ority of Congress under·the Commerce 

Spendillg Clauses. 'Because' the first 
of incentives iSsup~rted by affinria-

· 'ave cOniltitiltionalgrimts of power to Cori-
· l!feSs, it is not inconsistent ,with the Tenth 

i\iriendment. ' ., 
· ·'h:' .~ . .'. 

.s" ... ,>·B : 
-i"(13) In' the: 'second set· of" incentives, 
Congress' has authorized States and region
il'eomJ;aetsWith disposalslt.es gradUally to 

· ~e,t]I(eeOst.ofacceiiil'to the sites,1!.Dd 
lli"iiil.:i'o deiJ.y·8eeess"altOgether, torildioac:. 
tive~viiiStegenerated' inStates tha:t do' not 

· liieet',federaI desdliiies:: Ail a siinple regU
Iation;, this proVision would be within the 
power'ofCongresli to:s;uthorize'theStates 
to1CJ disCrimibate, against: interstate' com

'" meree.,' See 'NorlheiuJtBa1l.COrp,· Inc. v_ 
Board 01 Govenwrs,. Fed. ResenJ6SlIstem, 
172U.8.159,,174-175, 105 S.Ct. 2545, 2554, 
86 L.Ed.2d 112 (1985). Where federal reg
.uIation :of private ac:tivity,is,within the 
scope ·.of· the Commerce' Clause, we have 
'recoglUzed the ability of Congress to offer 
ststes the choice of regulating that activity 
according to federal standards or having 
stste law p~mpted by federal regulation. 
See Hodel v. Virginia Surlace Mining & 
Reclamation A88ociation, 452 U.S., at 288, 
101 S.Ct., at 2366; FERC v. Mississippi, 
456 U.S., at 764-765, 102 S.Ct., at 2140. 

This is the choice presented to nonsited 
States .by the ,Act's second set of incen
tives: States may either regulate the, dis
posal of radioactive waste according to fed
eralstandards by attaining local or region
al self-sufficiency, or their residents who 
produce radioactive waste will be subject to 
federal regulation authorizing sited States 
and regions to deny access to their disposal 
sites. '. The affected States are not com
pelled by Congress to regulate; because 
any burden caused by a State's refusal to 
regulate will fall on those who generate 
waste and find no outlet for its diSposal, 
rather than on ,the State as a sovereign. A 
State whose citizens do not wish it to attain 
the Act's' milestones may devote its atten
tion and its resources to iSsues its citiZens 
deem more worthy;,' the clioice remiUns at 
all times . with' the residents-of. the ,state, 
not., with Congress., The State need not 
expend any fultds, or participate in. any 
federa1 program; if local residents do not 
view such expenditures or participation as 
worthwhile:; Cf. Hodel, suPra, 452 U.S., 'at 
288,101 S.Ct., at 2366. Nor must the state 
abandon' the. field if it does not accede to 
fecJei.aI d.ireciion{the state' maycontiiiue 
t.ore~te' the generation and dispasaI"'of 
~~e'wasie in a'ny:manner itsCitizeIiS 
'!iee'!iC"": ";<'," ...... ::: '; " ','-~:;'.';':' 

i., The ,-Aet'~ S~nd'B~t" of, ii1cen~~es:tIiuS 
, repl:eBentsa ,.conditional; ~.,of;CoIt 

gress' CQmmerce. po:w:er,along tlie lines of 
those, we have held:to, be within Congress' 
authoriiy. Ail a .~uit, the second SElt;.of 
incentives does, not, intrp.de on' the . BOV!ll'" 

eignty reserved to the ~tatei by the Tenth 
Amendment. 

. . 
.. .,. . .. ~ -<.~! 

C 
(14) .Tbetake title proviSion is of:a ,dif

ferentcharac:ter. ··This third sO-ealled "in
centive" offers States; as 1!.D alternative to 
regulating purauant to CoIigt:eSs'direction. 
the option of taking title· to and possejlsion 
of the low level radi<iac1ive :waste generat
ed within their borders and becoming liabie . 
for all danlages waste generatorS suffer as 
a result of the States' failure to do so 
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promptly. In this provision, Congress has 
crossed the line distinguishing encourage
ment from ,coercion. 

, ' 

'U5] We must initially reject respon
dents' suggestion' that, 'beeliuse the take 
title' proVision will not take effect until 
Jaiiiiary i, l!i96, , petitioners' challenge 
thereto is Unripe. It takes many years to 
develop a new disposal site. All ' parties 
agree that New York must take action now 
in order to avoid the take title provision's 
consequences, and no party suggests that 
the State's waste' generators ,,' WIll have 
eeas~p~uclng waste by 1996. The is
sue is thus ripe for review; Cf.Pacijic 
Gas & El6c. Co. v. State Enerrfy Resources 
Consmatwn and DeVeLOpment Comm 'n, 
461 U.S. 190, 201,103 S:Ct.1'713,1721, 75 
L.Ed.2d 752 (1983); Regional Rail Reorga
nization Act Cases, 419 u.s. 102,144-145, 
95 S:Ct. 335, 359, 42 L:Ed.2d 320 (1974). 

",The' take title .. pro~ion offe~ state 
~overnmentsa "choice", of. either acCepting 
ownershippf waSte or regulating ,accOrding 
!ii, the )n~tru4:ti0iis or, C9ngress., Resp'on
clel!ts do not c:1aiin ,t1ui.t, ~e Constitution 
woUld authorize 'COngress: to ~pose~ither 
option aliji' ,rreestanding iiiqUirement.'-' On 
~~e: i#iJ;'~llf;:d9¥IBtitUticin, ',~oUJa -~ot'Pe~ 
initCOngress simplY to traJiSfer radioactive 
waste from generators to state goVern
inents. 'SuCh i 'a 'foreed' transfer' StatidiBg , '" . . - , 
alone, woUld 'in,' principle: be 'no 'different 
thaD-a eriDgiessioIiiillY'Coiiipelled' subsidy 
from'-;'state"'govemments' to ,radioactive 
waste produCerli, The same is tnie of the' 
proviSion': requirin'gthe ,States to become 

, liable' for' the generators' da:niages. Stand
mil' alone, this provision would be indistin-
guishable from an Act of Congress direct
ing the States to assume the liabilities of 
certain state residents.' Either tYpe of fed
eral action would, "commandeer" ' state 
governments into the service of federal 
regulatory purposes, and would' for this 
reason' be inconsistent with the COnstitu
tion's division of authority- between federal 
and state governments. On the other 
hand, the second alternative held out to 
state governments-regulating pursuant to 

Because an instruction to state go'~I!1'1~ 
mentsto ,take title to waste, 
alone,'wou!d be beyond the authOlity 
COngreSs; and because' a ' direct 
regulate, standing alone, would also be 
yond the authority-of Congress; it folloWs, 
that Congress Iaeks the pow~r to offerth~ 
States a choice "between ,the two. ' 
the' first ,two' sets of incentives, Ul~'o<tlute 
title incentive does not represent the 
tiona! exercise of any ,congressional P9~~ 
enumerated,in '~e ,Constitution., ,In this 
provision, Congress has not' held out 'the ' 
threat of exercising its spending Pow~rjjr ' 
itS commerce. po~er; ,:ithas inStead }uiid , 
out the threat, should the states not,n!~: ,,' 
late according to one federal instruction, of ,:,' 
simply forcing the States to submit to an
other' federal 'instruction. A choice be-, 
tween ,two uiiconstit!l#ona1ly, c:oel'l;ive 
1a~1J' ,teehniq1l.es,is :Ilo,cli()i~ at, I al,L,:,EitheJ j; 
way; .~~t.he;Acteommandei!I:s,the,' l~ ~gi!~Ji.j~ 
processes ~Hlie',~~t;es iliy'~y,.C9mm- ' ' 
ling t1ielA to ,~' !an4,eDforce, ,a 'fe4~ 
regulatory' pro~ 't·n04ek"v.",' Virpi~ia', 
Surface: Mining' &,,flt;Cla.,,;.a,tion ,~, '" 
Inc., . suPra; ,452 . U.s.; at :288",101: S;Ct.j,l!~ ,', 
2366;'8.Il' ou.t,eomethat has:never"been"~,, 
,deI'l!toodtollil',wi~,the. ;I!-ut,hority, . -
fetTed upon CongIi!ss.by.,th!! ,,', ' 

", 'ReSPondenta'emphasizethe'ladtude'v 
en to. the StateS"tOiiiiplenient Congresi 
plan; The 'Act enables the States to regn. 
late pursuant to'Congress' 'instructioruFin ' , 
any number of different ways. States may 
avoid taking title by contracting with, sited 
regional compacts, by building a disPosal 
site alone or' as p~ of a -compact, 'Or by 
permitting private,parties to build'a dispos
.al site. States that host',sitesmay emplQy 
a wide range of designs and disposal meth
ods, subject only to broad federal regula
tory limits. This line' of reasoning,' how-
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government's responsibility toreprese'nt 
and be ·accountable to· the citizens .ofthe 
State. See, e.g., EEOC v. -Wyoming, 460 
U.S., at 242, n. 17, 103S.Ct., atl063; n. 17; 
Transportation Union .,j;·Long Island R. 
Co., .455 U.S., at 684, n. 9,' '102 S.Ct., at 

~i~~~~~~~~~~~!~~~1354; NationalLeiJ.gue 0/ Cities v. Usery, 
426 U.S., at 853, 96 S.Ct., at 2475.. The 
Court has more recently departed fromtlhis 

Whether one approach. See, e.g., South Carolina v. 
:Views . take as lying out- Baker, 485 U.S., at 512-518, 108 S.Ct., at 
"side 'Congress'enumerated powers, or as 1361; Garcia v. San Antonio Metropoli
'D:ifringing upon the core of state sovereign- tan Transit AuthOrity, 469 U.S., at 556-
. ty 'reserVed by the Tenth' Amendment, the 557, 105 S.Ct., at 1020 .. But Whether arnot 
proVision' is . inconsiStent with the federal a' particularly strong fed~interest' en-
atmcture" of oUr-GOvernment established abIes Congress to,briIiit state govemmentS 

,bt'the Constitution; . within the orbit of generally applicable/ed-
-? ",'."" ':. '. . eral regulation, rig Member' of the' Com 

t,,,.,~~<c ,:~, ..... '. IV .. 
! '-·ReSpondents.' raise a number of objee
,dons to this understanding of the limits of 'cOngreSs' power .. ' .' ... ' ' . 
"'1':.,. .: .. 

.: . 
A 

. ,::~ The United States proposes three alter
. :JiatlVeviews of· the constitutional line sepa

. ~tating stateand.'federal,authority .. While 
'each lview '~~cedes,that',Congress 'general
·'ly:.may,not.compeLstate',govemments to 
'reguI9.t.e .purs~tto federal direction, .each 

. purportsto:finda'limiteddoinain,in which 
'auch'cOercion:ispermitte'dby, .the Constitu-

~o[i~~',::~;,,:,~~·:,,~:~~~ ... ~~ 
'iJiat'the 'Cbristituiioll'liprohibitwn 'Of cOn
glessionar.direCtivestoiitilie 'governments 
ciUi be overCome wl1ereihe federaI uiteteSt 
is sufficlentlyiDiportant to justify state 
aubl!liSsiOn. This ~ent Contains a ker
nel oittUth: In deteriDiniIig whether. the 
Tenth Amendment limits the ability of COn
gress·to subject state governments to gen
erally applicable laws, the Court has in 
some Cases' stated' that it will evaluate the 
strength of federal interests in light of the 
degree to which such laws would prevent 
the State from functionirig as a sovereign; 
that is, the extent to which such generally 
applicable laws would . impede a state 

has ever suggeSted that sueha·-fede'ral 
interest would enable Conp 'to cxim
end a state· government to. enactttate 
regulation. No matter how powerliilffi'e 
federaJ interest involved;' the Constitution 
simPly .does: not tim Congress $he Auth0rj= 
tv to require the StateS to iegulate; "'TIle 
Constitution instead ·giyesCongress·theau- . 
.t!!ority to regulate matters direCtly and to . 
pr;;;;tmmt' oontrary state' :re(tiIation.·\':·Whei-e 
a federaJiriteiesfjS'li?ffici~ '#~iW .' 
canse CongresstolegJ!llate; it·must d01 so 
diredJIi' it may riot e6nserlpt state ,gofern- , 
m~~ ~ ' .. its, ~ ~~~~~",'~~',~::: ~:~i .. ~.~.;:~.: .. ~ .. :~~ ~:'.::;~,:~:.::: 

Second, the United 'Statell.'a,rgUes .. th&~ . 
the Con&titUtiil1i dQe8, 'in,)iiOcil!" Cirl:Um- . 
stances, 'I>eniiit fed~ .~~ 'tO~:"8);tit,e 
governments; ·V:8.ri01lB'ca8~~·cited for 
thispropOsitioo; bulno.ne'.supPOrt it,:SOi#~, 
of thesec:aseS discUSlHhe'well established' 
power of Coil~ to'pasi&.Wii: eDfore.& 
able in' state cxiurt.S. See Testa v. Klitt;·S30 
U.8.886, 67 S.Ct. 810; 91 tiEd. 967 (1947); 
Palmore v. "UnitiJd states; 411' U.S; 389; 
402, 93 S.Ct. '1670; 1678,36 .L.Ed.2d 342 
(1973); see' also' MO+uloii. v. New York, 
N.H. & H.R .. Co;; 223U.S.1,57,32:S.Ct. 
169, 178, 56 L.Ed. 327 (1912i; . Claflin·,;. 
Houseman, 93 U;S .. 130; Ui6-137 (1876). 
These eases irivolve no more than an appli
cation of the Supremacy Clause's provision 
that federal law "shall'be the supreme Law 
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of the Land:' enforceable in every State. . In sum, the cases: relied upon; by." .. 
More to the point, all involve congressional United ·States hold only that federal 

regulation of .individuals, not congressional ~ie~nifo~r~ce!a~b~le~~inS~ta~te~co~. u~rt~sa~n~d~tha;t;~§ requirements that States regulate. .Feder-
al statutes enforceable in state courts do, 
in a sense, direct state judges to enforce. 
them, but this sort of federal "direction" of 
state judges is mandated by the text of the 
Supremacy Clause .. No comparable consti- Third, the' United States, .suppo~;py· 

. tutional' provision authorizes. Congress to the three sited regional compacts asa'rl:~·.' 
command state legislatures to legislate. argues that the Constitution envisions, a: 

Additional cases cited by the United role' for Con~s asan,arbit;erof. in~ 
'. state disputes. The United StateS observes' States discuss' the :noWer of federal courts . " . . ... a 

------- -- --- -- ----. ---- that federal courts,.and.this Court inpar-,': in aiDer state officials· to comnly with fed.. . . . " .. '. _.' 
- ---- -- ----- - ------ -.- -- ticular, have frequently resolved.conflil:ta. eral 1;UV . See Pti.erlo Rico' v. Branstad, . '.. -< . 

483 U.s. 219, 228, 107 S.Ct. 2802,2808, 97 ~c:anz,;:~3U~:'-.. 6.-U.\I~t~~.:. 
L.Ed.2d 187(1987);. Washington v. WaSh- 117 L.Ed.2d 239 (i992); Wyoming v. Olda-' 
ingtmr. State Comm.emal Pcissenger Fish· S· C 

. . kama, 602 U.S.~. 112 . t.. 789, 
ing VesselAisn., «8U.S .. 658, 695,99 L.Ed.2d 1 (1992)~ Many of dislP~b~ 
S.at. 8055;' 3079, 61. L.&t2d .82S (1979); have involved the81l6Cation . 
Rli1Wis v. (iityo/ MU~ukee, 406 u.s. in, soWs ainong the states;' ac' ategolT P 
10&-108, 92 .S.Ct. 1885, 1394-c-lS95,. 81 haps broad enough to encompass . 
r...Ed.2d .. 712 . (1972);, see &150 c.OOper v. cation of scarce disposal space for radiaac. 
Aaron; 8Ssu.s. 1, 18-19, 78 S_Ct. 1401, tive waste. See, 6.g., Colorado v.NBVI. 
14io,.s;L.M2d 6 (i95s); Brcn.un v. Board Me:nco~"469' U.S. 176, "lOS S.Ct.689/74· 
oj Ed., S.49 U.S. 294,300,76 S.ot: 768,756, L.Ed.2d 848(19~);;:.4rizoMv, California, 
99,LEd.lQs?(i~55); .Ez pa~' ~oung, 209 873 U.S. 646, 88·S.Ct; 1468,'10 LEd.2d 
,U;Si;;~2JI,.~§5,-l66,;28·'~·~A41, .. 452 .. : 62 (1968) ... The'·.United State8'suggeiJta'thaHf .. : 
LEd. 7,l,4:(1908),'a~Ii~we.v4!l",the ~ the Court ·may.:resolve·sueh'interstate ,diIj.;., 
oft1le.,Col1l!titution pIain1y confers.this au- putes; ·'CongreSs·iUri' surely' dO'Lthe,.'same . 
thority' on the federal CoJl1"!:8,.the'judicia1 Under the CominerceCIaus'e;:i;Th4H-egionai .. 
~!lwer':,~t whieh:~'shan extend to all Cases, compacts suppon;,thi8'arguuient with"a:aer' .: 

. in Law anci EqUitY, arii;mgunder. thiS Con- ies of quotations from The Federalist. tuid . 
~titUtion,:(andliheLaws 'of: the United other . co#temporap~uiJ documents, ,~hieh .' 
States,·:_;; .[andlto.ControversiesbetWeen . ". .... .. . . . . .'. .'th·· 'e' ·co" mp8cts. .. ' ·conten. '.' ".d. 'de .. m." ons. .'trate .. tha:. -to tho .e, 
two .or more states; [and] betWeen a state . Framers.established .a'stiiiiii(natioiiaIleg~ 
.' .. .. . . . . '" isIi.';-:';':'fcir,tIie:p··l;~.ofresolViiig.tDdif .. 
imci;CitizeD8,of another' State."., U.s.' dis·~··p""ui.;''1'~ ' .. am·'····o:n·g··.·. -'.thre-:--... '·""ta·· 'i.~~·.···' .. ·.;,:.n·.e·f· , ... :~.·o.r. CODs.:'.~~·Arl:i.ri, §.:i.·:"De.'CopatjtntjpD mn- fA2I ~.WlI D .1.1 

. '.: Mo'un' tam LOw' . '::'Level "Raai08CtiVe 
tajp' po anaJgg01J8 grant Of "8_11thnriQr to W~te' 'Co' 'm"pact' ·e·.t· '.aI. .. 'as" .A' ·m':_· .. ri.;._ ... ~,.. '.b "I"'!',· . _;', Congress. 'Moreover; the, ;Supremacy ..... _ • ..., ... _ 
Clause makes federal law paramount ove~ and IL ~6.·.>'''.··;.>; ,.'\:.,.:: ". :-,,;~: 
the contrary positions of state officials; the While the· Framers::.no.doubt.,endowefi 
power of federal courts to. enforce federal Congress with the power. to regulate .in~ 
law thus presupposes some authority. to state commerce in orde~.to. avoid .. further 
order state officials to comply. ,'. See Puerto instances of the .h!te:rstat.e. traaedisp'utes 
Rico v. Branstad, supra, ·483 U.S., at 227- that .were common' under the .Articles of 
228, 107 S.Ct., at 2808 (overruling Ken- Confederation, the Framers.did not intend. 
tucky v. Dennison, 24 How. 66, 16 L.Ed. that Congress should exercise that power 
717 (1861». through the mechanism .of mandating state 
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regulation;· The Constitution established 
Congress. as "a superintending authority 
over ... the' reciprocal trade'.' . among the 
States; The Federalist No. 42, p. 268 (C. 
,ROssiter· ed.· 1961), by. empowering' Con
gress to regulate that trade directly, not by 
authorizing Congress to issue trade-related 
orders to state governinents; As Madison 
and 'Hamilton explained, "a sovereignty 
over sovereigns, . a 'government over 
governments, a . legislation for communi
ties, as' contradistinguished from individu
als, as it is a solecism in theory, so in 
practice it is subversive of the order and 
~ends of civil, polity." Id., No. 20, p. 138. 

:,.' ,' ... B 
. [17] The sited. State :respondents .focus 

their attention on the proceas by which the 
Act was formulated:·· They correctly ob-

. serve that public officials representing . the 
. State of New York lent theirilupport to the 

'Act:s .enactment. ·A Deputy. Commissioner 
oL·the. State's Energy.· Office' testified. in 
·favoro!. the Act. See l~w,..Level Waste 
Legislation:: Hear.ings.on .H;R. :862, H.R. 
.1046,,:H.R. 1083; and H;R. 1267 before the 

. Subcommittee· on: Energy .and ,the .Environ
~t of:.the.HouseCoinm.:.on Interior 'and 
bsular. 'Affairs; ,99th.Cong., ::lst!·Sess. '97-
S8;;d~199:(1985),(testimony. of :Charles 
~uini1)'" .. Senator. Moynihan; of .. New: 'York 
spoke in :Support oftiJe 'Act,on the floor of 
the,'Senate;, ;,13hCong.Rec.,S8423 (1985).' 
Respondents. note that the Act .embodies ,a 
.bargain.-,iunong "the. sited .. and' .unsited 
.~~~,.a.~mp~m.iSe ~;~¥~Jie~York 
~}" :~g participan~ and from which 
~ew:~ork.has reapedmuCh,:benefit..Re
spoildi!ntSthen .pose what a:p~ at first 
to· hti .. a •. troubling· ~question:' How. Can . a 
IederaIstatute. be. found ~ . uncousiitution
iii i¢ringement of State soyoereignty when 
~t&te . !>fficials . cOW)eDtedto the statute's 
enactment? 

.; . U8] The answer follows from an under
standing .·of the fundamental purpose 
served by our Government's federal struc
ture. The Constitution does not protect the 
sovereignty of States for the benefit of ·the 

States or_ state governments· as· abstract 
political entities, or even for the benefit of 
the public officialsgoveming the States. 
To .the contrary, the Constitution- divides 
authority between federal and .. state 
governments for·the protection of.individ.u
als. State BOvereignty. is not just an end in 
itself: "Rather, federalism secures'to cili-. 
zens the .liberties that derive from the dif
fusion, of sovereign power." Coleman v. 
Thompson, SOl U.S. -. -, -'-" Pl S.Ct. 
2546,2570,' 115 L.Ed.2d 640 .. (1991) 
(BLACKMUN, J.,dissenting). "Just as the 
separation and independence of the coor
dinate . Branches of the Federal Govern
ment serves to prevent the accU:mulation of 
excessive power in anyone Branch, .... a 
healthy: . balance' of power bet;weeJithe 
.States and the Federal.Goverill~llnt, will 
reduce .the risk .of tyranny and abuse ·from 
either front." ... Gregory· V" Aahcr'oft, . SOl 
U.s., at-. -, 111 s.Ct., at 2400 .(1991)" See 
The Federalist No. 51, p. 323.. .... .' 

[19, 20] .. Where Coilgress exceeds its' au
thority relative to the States, thereforE!; the 
deParture from tlieconstitutiorlai· plaD Can
not be ratified by . tlie.· .. conlililit"::of'state 
9ificiaIs~' An'.an&16gy to the' separatioiFiif 
powera.em.0rig the :Bnmches of 'tIie;red~ 
. Government' clarifieli . tliiii·POirit. .\ .. The 'COil
stituti6n's'diVisioJi 'of ':pOwer 'Iam~ng-';the 
three 'BninCheiii.jS' 'vioIated"where Ii one' 
Branch :iri~es 'the~tory.:'o(;imotlier, 
whether'· or " .. riot: the :iencroaChed;uiK>D 
~ranch' ~pproveii :·theeiicrOaehmeiit.".: In 
BUi:k.zey:"'.ValeO,424 U.s. 1,118-137,"96 
S.Ot. 612, .68~1;46 ·L.Ed.2d659 (1976), 
for inStance, tbe.COuii held that ·the COli-: 
greSs . had iufriilged.theptesident's ·'ap. 
Pointment pOwer:'despite the f8ctthat the 
President himself had manifested his con
sent to the statute that caused:the infringe
ment by signing 'it into law .. See Natio1ia.l 
League of Cities. v. Usery, 426 U.S., ·at 842, 
n. 12, 96 S.Ct.; at 2469 n. 12.. In INS ti. 
Chadha, 462 U.S. 919,944-959,103 S~Ct.: . 
2764. 2780-2788.77 L.Ed.2d 317(1988), we 
held that the legislative veto Violated the 
constitutional requirement that legislation 
be presented to the President; despite Pres-

\ 
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idents' approval of hundreds of statutes 
containing a legislative veto provision. See 
id., at 944-945; 103 S.Ct.; at 2781. The 
cOristitutional authority of Congress. cannot 
be expanded by the "consent" of. 'the gov
ernmental unit whose 'domain is thereby 
narrowed, ,whether that unit is the Execu
tive Branch or the States. 

State officials thus cannot consent to the 
enlargement of the powers of Congress 
beyond those enumerated in the Constitu
tion. Indeed, the facts of thiS case raise 
the possibility· that powerful incentives 
might lead both federal and state officials 
to view departures' 'from the federal struc
ture to be in their personal interests: Most 
citizens recognize the need for radioactive 
waste disposal sites, but few want siteS 
'near their homes.: . :As a result, whIle it 
would be well within the authority of either 
federal or"state officialS· to choose where 
the disposalriites will be, it is likely to be in 

. the political iritereat of each inilividuaI offi
cial to avoid ~irig :held accountable to the 
voters for .the choice of ,location .. · ,If 'a. fed
SraI official is JaCed with the alternatives 
o~.ch~ing. ·a:)oca~on·. or. c!ireetini ~e 
States: to ,do.,it" the4fficialmay . well prefer 
J.he latter, '~ ain~'!)f, iliiftuig re8pc)osi
bility.for the eventual decision. '" if -a state 
.official is faced With th~·same~et~f~ter. 
n&tiv~oosmg~ lOcation o~w.;vfugCon-
irest!.direct .the.choice .of a .Iocation-;-othe 
st,ate'()ff!~may &lsop~fer the latta:: as 
it may permit .. the avoidance of, personal 
-respOnsibilitY .. The jnterests ofpubiico.ffi
ciaIs thus. may iioieoiIicide ,With 'theCOnsti
iUtioD'siIiteriO:V~entaI' allocation:: of ,au-. 
~ority.:, ,Where stat.eofficiaIS 'p~i-(:tO 
submit to 'the direction ofCongn;&8 in thiS 
manner, ,fedenilism is hiU-dly being :ad
vanced.,· .. ,... . 

[21,22) , Nor does :theState's prior. sup
port for the Act estop it from ass~rting the 
Act's unconstitutionillity .... While ~York . 
has received the· benefit of the Act in the 
form of a few more years of access to 
disposal sites in other States, New York' 
has never joined a regional radioactive 
waste compact. A:ny estoppel implications 

that might flow from membership ina 
pact, see West . Virginia .ex reL U1/'erc,h 

Sims, 341U.S.·22, 3lh36;' 71 S.Ct. 
95 L.Ed. 713 (1951). (Jackson, J., con!CUi\:' 
ring), ; thus· do. not concern' us 
fact that the Act, like much federallegisIa;"i 
tion, embodies. a compromise among, 
States does not elevate the Act (or 
antecedent discussions among repres,!!nb,_, 
tives of the. States) to the 
interstate agreement requiring· CoI~greSs' 
approval under the. Compact ChiUS'e. 
Holmes v .. Jennison, 14 Pet. 540, 
L.Ed. 579 (1840) (plurality opiIlion:). "~:'hat:a 
party collaborated with others'in see'kin:g; 
legislation has never been understoOd 
estop the party from' challenging that 
Iation in subsequent litigation.·; .. 

': ~ ": ", . .:' -, .. ' ...... : -... . 
'v,o 

[23); ; . Petitioners :alio COlltelld ::tlui~tJ1;he'.i 
Act is inconsistent with ·the Colnstitu:tiOII~iJ', 
Guai'anteeClause,which directs the 
States to '.' guarailtee. to oeverY -State ,in ,this . 
Union a RepubliCan.Form of Govemm.ent.',' 
U:S: Const.,Art: ,IV,§. 4.-" Because' we lmvii ' .. 

. found the take ,title proviSion of. the':,Act .' 
irreconcilable':Wi~ 1;hepoweradelegatecUo . 
Congress I by;;the" Constitution;,and , henCe 
with the Terith Amendment's' reliervationib' 
the States of'~08e:powei8iilotdeleg&.ted:t.O . 
the . Fede'ral : Government, we·need omf* 
dress the . applic&bility ,'of;_the.JG~tee· 
Clauiie ·to·:the :Acit's,'Otherf~two'cl1alfenged 
proVisions: "?.' ::.~:.::._~.;::.~' -,,',;v.1

:" (~:.:~.:~ •• :I~~~"':::~). . 

:·"W.e'8p~tiie ~e WitIi"some'triipf 
dation;' becil.1isii'tiii! GU&rimtee'PlauaehiiB 
heen an'in#equent·· basisf9r!:litigatiil~ 
tlir9ugliout 'oUr 'liist,ory;"" IIi "inOst ," of" tlie 
cases in '\vhlcli' the Court haSbeeri aakedtO 
apply the"Clause;,the 'Comthiis found ,the' 
cIiUuiS presented to be nonjusticiab1e under 
the "pOlitic81 question" doctriile>:' See,- e.g.; 
City 0/ RiJm.ev,Unitid States, 446 "U;S. 
156, 182, n. 17, 100 S.q;.lli~8, 1564;n. 17, 
64 L.Ed.2d -llS'.{1980) (challenge: to '. the . 
preclearance reqUirements of the Voting' 
Rights Act); Btiker v .. CarT, 869 U.S. 186, . 
218-229, 82 S.Ct. 691, 710-716, 7 L.Ed.2d 
663 (1962) (challenge to apportionment of 
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, " ,state legislative, districts); Pacific States the Guarantee Clause are nonjusticiable"). 
TeL'&; TeL Co.v. Oregon,< 223 U.S. 118, Contemporary commentators have likewise 
-14(}-151, 32 S.Ct. 224, 227-231, 56 L.Ed. suggested that courts should addresstlie 
S7HI912) (challenge to initiative and refer. merits of such claims, at least in some 
,en' dum provisions' of state constitution). '. ta S L Triibe Am . 

!ir:The view that the Guarantee Clause im
plicates only nonjusticiable political ques~ 
tions has its origin in Luther v. Borden, 7 
How. 1, 12 L.Ed. 581 (1849), in which the 

, Coilrt was asked. to decide, in the wake of 
Don's Rebellion, which of two 'rival 
govemments was the legitimate govem
ment of Rhode Island. The Court held that 
:I!jtrests With Congress,'~ not the judiciary, 
!'to"decide'what govemment is the estab
lishedone in'a State;" , Id., at 42. Over the 
following century, this limited holding me

'tamoi-phosed into, the sweeping aasertion 
that ~'[ v]ioiation of the great guaranty of a 
republican form of,' govemment in States 
6mnot be challenged in the'courts." Cole
grove v: Green,: 328 U.s: 549; 556, 66 S.Ct. 
1198, ,1201, 90 L.Ed. 1432 (1946) (plurality 
opinion). 

:,"Thisview has not always been accepted. 
tn"'agroup: I?fcases 'decided before the 
boldiiig' of Luther waseleVilted into a gen

" elai:rli.le.' of nonjusticiabilitY.' 'the Court ad
~ed the rilliriti!ofclaimilfciwided on the 
Gu:&rant-.ee'CtaiiSe' Without' any 'suggesticni 
trud"the' 'claimS: were' not' :ju.stici8ble.' see 
'irUSifi.z.owrey,''199'U.S/233; 239,-26 S.Ct. 
27':'29" 5O'L.E<L 167 '(1905)· Fo ..... 'th' fJ. 

. ~ .'. ' • -:I . . 

'1iammond,:166U.S.-506, '619 j 17S.Ct. 665, 
670,41 :1.Ed.1095'(1897); In re Duncan, 
139 U.s;·449,:461462j 11 S;Ct. 578,-677,35' 

, L'l:d.219 (1891); Minor 'V: Happ61"8tltt, 21 
WaiL '162. 1'1&-176" 22 L.EeL 627(1876). 
See; also Ples8Y v. FefVUsdn,163 U.s. 537; 
663-664,i6 S;Ct.U38, 1148,'41L.Ed.256 

, (1896) (Harlari, J., ~enting) (racial segre
gation:' "inconsistent ,With, the guarantee 
given, by the Constitution to each State of a 
republican, form of govemment"). 

, More recently, the Court has suggested 
that perhaps not all claims under the Guar
antee Clause present nonjusticiable political 
questions. See Reynolds v. Sims, 377 U.S. 
533, 582, 84 S.Ct. 1362, 1392, 12 L.Ed.2d 
506 (1964) ("some questions raised under 

C\l"Cums nces. ee, e.g;, '.' , en-
can Constitutional Law 398 (2d ed. 1988); J. 
Ely, Democracy and Distrust: A Theory of 
Judicial Review 118, n., 122-123 (1980); W. 
Wiecek, The Guarantee Clause of the U.S. 
Constitution 287-289,' 300 (1972);,' Merritt, 
88 Colum.L.Rev.,at 7(}-78;' Bonfield, The 
Guarantee Ciause cif Article IV, Section 4: 
A StUdy in Constitutional Desuetude, 46 
Mimi.L.Rev. 513, ~65'(1962). ", 

We need not resolve this difficult: ques
tion today. Even, if we assume that peti
tioners' ,claim ,is ,justiciable, ,neither the 
monetary incentives, 'provided by~the Act 
nor the possibility that a State's waste,pro
ducers may find themselves excluded from 
the disposal siteS of another state Can rea
sonably be said to deny ariy State a republi
can 'forinof govemmenti" 'As we ,have 
seen,' 'these tWo incentives rep1'el!ent 'pel'
misSible coilditionaiexereisea of COngress' 
authority Under t1ie'Sl'encfulg':a,ndCOm
Dierce 'Clauses respectively, ,in' form:s' that 
biLveiiow'grown"'commoiip~'\:Un<ler 
eBi:h;' coil" s:hffiir8"the:St8:te8;'jil:le·t
irruLte "~~o:S raih~~'C;thki; ~@.ng','an ,~~ 
avoidable 'Coriim;U;~ :Th~': &tati8th:ereliy 
~ the abilitY; to':iiet':tli'eir)e '·lativ~ 
. ,". "".- I," _.', •• ' .\,',. 'r". ".' . gtS .-: .... 
agendaS; "state ,government officiiUs-:re:
Inain accOUntable:tii the loe'ai,eieCtiirate. 
Tiie~twinihreats unpo~b)<th~ ,fir'St two 
chalieniedprovisiona of the Act-thatNew 
Yoric inay-missout cnia share of f~eral 
spending or'-that,those generating radiOaC
tive waste Within New York may lolieout
of -state , disposal outle~o not pose.any 
reslistic risk of 'altering the -form or the 
method, of functioning of New York's 
government. ,Thus :even iIidulgiDg the as
sumption that the Guarantee Clause pro-, 
vides' a basis upon which' a ,State' or : its' 
subdivisions may sue to ,enJoin the ertforce
ment 'of a federal statute, petitioners have 
not made out such a claim, in 'this case. 
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VI 
(2() Having determined that the take 

title provision exceeds the powers of· Con· 
gress, we'must consider whether it is sev· 
erablefrom the rest of the Act. 

. "The standard for determining the sever
ability of an unconstitutional provision is 
well established: Unless it is evident that 
the Legislature would not have enacted 
those provisions which· are within .its pow· 
er, independently of that which is not; the 
.invalid part may be. dropped if what is left 
is fullyopera~ve as a law." Alaska Air· 
lines,lnc. v.Brock, 480 U.S. 678; 684, 107 
S.Ct. 1(76, .1480, ~( L.Ed.2d 661 (1987) (in· 
ternalquotation'marks oinitted). While'the 
Act itself contains no ststement of whether 
its provisions are severable, "[iln the ab
sence ·of .a severabilityclause, .... ·COn· 
gress' . silence 'is 'just thati---ililence-and 
does not raise a presumption against sever
ability." . [d.,at, 686, '107 S.Ct., .at 1(81. 
Common sense' suggests. that where. Gon· 
gress has. enacted a statutory scheme for 
an obvious. purpose, . and where. Congress 
~ ,includeti a ,series ,of proyisionsoperat
ing :as~~ntir.~"t;~ achievf:! ,.thatP1l1'Pose, 
the, invalidation ;·of .,one of ,the incentives 
jjho~ii n~~ Q~Y ~~ COngres,,' ~vez;. 
an'. intent'tO : be fruiibtAid: As the Court 
Iui8 otlServed,':','itiS riotiO'be-presWn~'thai 
the IEigislatllre waiiJegiSia'ting tor the iriere 
8aJc~':!'f imPosing' 'Penslti~,'butth~ penal-' 
ties -: • ; were siIriply in "aidaf the' m&in 
-pUrPose of the stRtUte:"Theymay'fiUi; ilnd 
still .' the great' body of 'the statUte 'have 
operative force, and the force'contemplated 
by the legiSlature iii ita: erui.ctmenC" :'Rea
gan";. Farmers' Loan'&Trust 'Co., 154. 
U.8:362, 396;~14 S.Ct'I047, 1054,88 'L.Ed. 
101( (189(). See also United States 11. 

Jack8on, 390 U.S. 670, 685-586; 88 S.Ct. 
1209, 1218,20 L.Ed.2d 138 (1968). 

It is apparent in light of these principles 
that the take title provision may be severed 
without doing violence to the rest of the 
Act. The Act is still operative and it still 
serves Congress' objective of encouraging 
the States to attain local or regional self· 
sufficiency in the disposal of low level ra· 

dioactive waste. It still includes two 
tives that coax . the States along this 
A State whose radioactive waste gellenl'" 
tors are unable to gain access to disiPOlsaL 
sites in other States may encounter COllStcih~ 

. erable internal pressure to provide for· 
disposal of waste, even without the . 
pect of taking title. The sited 
compacts need not accept New 
waste ~fter the seven·year transition 1"'JLI\"l:~ 
expires, so any burden caused by New 
York's failure to secure a disposal site will 
not be borne by the residents of, '. . 
States.. The purpose of the Act is not 
defeated by the invalidation ·of the tate 
title provision, so we lDSy leave the rell'W!I::, 
der of th~ Act in force.· 

VII . ::ri ~ 

Some .truths are so basic that, like.the ah- .. 
around us, they are easily . overlooked. 
Much of the Constitution is concerned with 
setting forth.the form of our governmen~'" 
and the courts have traditionally invalidat
ed measures devisting from that fom' ". 
The result lDSy .•• ppear :~foriDalliitic" ill a .. ' 

.. . . ,..... • i4 

given cas~ to: partisans of .the· ·measure. at 
iasue,:~use such meas~. ~:typi~1., •. 
the .product,of theera'8~ed necesaj.· 
ty.But the Constitution protects wi:£rO~ 
our oWn best intentions:" It :divides,po.~~ . 
among fl:Overeigns . and '1Ullong~~ch~,~ .. 
government precisely BO·t;9at ~e,maYrel!~ . 
the temptation to concei1~tepow~r,in cme " . 
location. as an expedient . ,solution :to,the .. 
crisis .ofthe day. ;The. shor:,tage of dis~ . 

. sites for .. radioactive , waste. is. a ° preasini '" 
national' problem, but a . judiciary' .tha~, ,Ii' 
censed extra,eonatitutional ",.g'overmileiii .. 
with - each .,issue of: comparable . gravity 
would, in, ,the long run, be far worse. ":) 

States are not mere political 'subdivisions 
of the United StateS. State governments 
are neither regional offices ·nor administra· 
tive agencies of the federal GO.vernm1:!nt. 
The positions occupied by 'state cifficiSls 
appear nowhere on the Federal Govern·.,. 
ment's most detailed organizational chart. . 
The Conatitution 'instead "leaves to the se,,· . 
eral States a residuary and inviolable SOl'· 
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· iereignty." The Federalist No. 39. p.245· (C. Of the 1985 Act, the "take title". provision. 
'. ~Rossiter ed. 1961). reserved explicitly to the which requires a noncomplying State to 

: ';States by the Tenth Amendment. . take title to or to. assume liability for its 
'. ~ .. Whatever the outer' limits of that sover_low-level radioactive waste if it fails to 

. ;~gnty may be. one thing is . clear: The provide for the disposal of such waste by 
FedeialGovernmentmay noteompel the January 1. 1996. § 2021e(d)(2)(C). The 
States to enactor administer a federal reg- Court deems this last provision unconstitu-

-- 'bIatory program. The Constitution permits tional under principles of federalism. Be
:both the Federal Governmerit· and' the cause I believe the Court has mischaracter
:States to enaCt legislation regarding the ized the essential inquiry. misanalyzedthe 
:disposal of low level' radioactive waste. inquiry it has' chosen to undertake.' and 
The Constitution enables " the' Federal undervalued the effect the seriousness of 
'Government to· pre-empt state regulation this public policy problem should have on 

. 'eontrary to federal interests; and it permits the constitutionality of the take title provi
the Federal Government to hold out incen- sion, I can only join Parts lII-A and lII-B • 

. '\tiveato the States as a means of encourag- and Irespe<:tfully dissent from the rest of 
'. :in'g:them to·adop,i suggested regulatoryits'opinion and the judgment reversing in 

f8ehemes. It· does , not, however,' authorize .part the judgment of the Court of Appeals. 
lCongress .·simply to direct the StateS to .'. 't. 

· !provide for the ,disposal of the radio8.etiVe .' .j ,.1 
-waste generated' within 'their. borders. ··:My disagreement with the Court's analy-
;While there may . be. many constitutional sis begins at the basic descriptive level of 
'lI1ethods of aehievingregional self-suffi- how . the I legislation at issue in· thiS ease 
·.c:iency· in radioactive waste . disposal, . the came to be enacted. The Court goes some 
(method Congress has chosen is not one ·of way toward setting out the bare facta. 'but 
[them: The judgment of the 'Courtof Ap- ·its.omissions·east thestStutory context,of 
fpeals .isaeeordingly··· ···,f .,.,: " '., the. take.' title provision in the wrong.~ght. 
t:j~rmedin:Partiind' mimied i~ parl. To read the Court's version .of events. see 

· ""':"c:':' :. : .. c. :', ; ...... : ".'" "''''<','''':.:'' ,.:;.,,l. ilnte,· at"2-3. one' would. ·think.·that:.Con-
':"'Justiee' WHITE,\VithwhOm'JilStiee; . giess,wasthe sole proponent of a·solution 

'. ~BLACK¥IDr :and Justice, STEVENS :join. to ·the.Nation·s low-Ievel.radioactive waste 
'. ~netilring 'in' Part 'and dissentinginpiiit.. ·:ptoblem.·. ,Not BO. The Low-Level Radio
.. ~!''the CoUrt today atnrn;s ihe'cotistitiition- _8.etiVe WastePolii:y Act of 1980,(1980 Act). 
· ~tj~ftWof~iiIO!~~'~,!,~~velRa,dio- ·Pub.L.: 9&,.673. 94 Stat. 3347, ".:and :its 

.,iletive Waste PolieyAmendIIients" Act of amendatory ,Act of 1985; resulted from:the 
'985 '(1985: Act). Pub.L.- !J9!.:240. :99 Stat. efforts ohtate 'leaders .toaehieve a'state-

: 'i842/42 U.s:C: §,2021betBeq.Thesepro- based . set of remedies ~ the wasteprob- .' 
'visionsinclude the monetaij· meentives lem.. They BOught not federal preemption 
:frOm sUrchargesciolleetedby States with or intervention. but. rather congressional 
}ow-levelr8dioaetive : waste 'stOrage :s'ites sanction of.interstste compromises they 
'and rebated by the SeeretSry of'Energy to ·had·reached. 

. States in comp1i8nce with the Act's dead- The two signal events in 1979 that pre-
linea for achieving regional' or in-state dis- cipitated· movement toward legislation were 
posal. . see §§. 2021e(d)(2)(A) and the temporary closing of the Nevada 'dis-
2021e(d)(2)(B)(iv). and the' "access incen- posal site in July 1979. aftei-' several Seri~ 
tivea." which deny access to disposal sites ous transportation-related: incidents. and 
for States that fail to meet certain . dead- the temporary shutting of the WashingtOn 
lines for low-level radioactive waste dispos- disposal site because of similar .tral'lsporta
al management. § 2021e(e)(2). The Court tion and packaging problems. in October 
strikes down and severs a third component 1979. At that time the facility in Barnwell. 
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South . carolina,·· .. received' approximately 
three-quarters of the Nation's low-level ra
dioactive waste, and the Governor ordered 
a 50 percent reduction in the amount his 
State's plant would accept for disposal.. 
National Governors' Association Task 
Force' on Low-Level Radioactive Waste 
Disposal, Low;"Level Waste: k Program 
for' Action 3 (Nov_ 1980) (hereinafter A 
Program for Action). The. Governor of 
Washington threatened to shut down the 
Hanford; Washington, facility entirely by 
1982 unless "some meaningful progress oc
curs toward" development of regional solu
tions to thewilste disposal problem . ./d., at 
4, Do Only three sites. existed in the coun
try for the disposal of low-level .radioactive 
waste, and 'the '''sited'! 'States ,confronted 
the undesirable alternatives either of con
tinuing to be the dumping grounds for the 
entire Nation'slow.level,waste or .. ,of elimi
nating or reducing in a constitutional man
ner the ·amount of waste accepted for. dis-
posal ,,; .:' 

,The imminence of 'a· crisis .in:low-level 
radioactive' waste 'IIUUlagement' cannot be 
overstated.' In December'I979',;the.Nation
'aiGovernors',-,Association ~"convened ".aD 
eight:member. taSldorceto coordinate"poli
'cy:proposals onbeliaif of the ' States;: ,.:See 
'Status of Int-.erstate Compacts' for ,the. Dis
pOsa1 oLLow-Lever Radioactive. :Waste; 
,Hearing : before the' Senate·Conunittee on 
the Judiciary, 98th Cong_,' ;lst' Seils,,: '8 
(1983);: In ;May 19SO;the 'State· Planning 
·Council on Radioactive WilsteManageDient· 
submitted, the ;following ,unanimous recoDi-' 
mi!Ddation:to'PresidentCarter:. :,' .' C" 

"The national : policy· of the United 
" States : on·Jow-level' radioactive ' waste 

shall be that every State is responsible 
for the disposal of ,the' 10w-leveI.'radioac
tive waste generated by nondefense re
lated activities.within its boundaries and 
that States are authorized to enter into 
interstate compacts, as necessary, for 
the purpose of carrying out this responsi
bility." 126 Cong.Rec. 20135 (1980). 

This recommendation was adopted by the 
National Governors' Association a few 

months later. See A Program for 
6-7; H.R.Rep. No. 99-314, pt. 2,p.:: 
(1985). The Governors recognized that 
Federal Government could assert its 
minence in achieving 'a solution to 
problem, but requested instead "-"""YUOl-:', 

gress oversee state-developed reg'ional 
lutions. Accordingly, the Governors' 
Force urged that "each state should' 
primary responsibility for the safe disi~I!8,l ..• 
of low-level radioactive waste 
within its borders" arid that "the 
should pursue a regional approach 
.low-level waste .disposal Problem.". ' A 
grani for Action 6. " 

The Governors went further, hO'we'ver'"jii 
recommending .that "Congress should' 
thorize the states to enter into '. 
compacts to establish regional 
sites~'and that "[s]uch authorization 
include the power to 'exclude .Waste 
ated outside the. region from the regiolll!.l 
disposal site." [d., at 7.·. The Govel'llO]rR 
had, an obvious ;incentivein,~urging 
gress not to add more ,coercive .. n l\llllSUl1es,tO, 
the . legislation ,should ',. the "fi.tates fail 
comply, but they ne~'ertheIIIllJEkaJntic:ipa,~ 
that ~ngress ,might ,_eV4!D, :~1ly;,,~17e 
'i:alcestrongerstepsto ensUre' . 
with,long-raJDge planning .~~es .fo~ 19*'· 
level 'radioactive, waste management. • ,AC: , 
cordingiy, t.b:e ,GoVa.1l!>~I( ~k.Fo~:- " , 

~'i-ecommend[ ed] that Copgress , 
. ,consideration of sanctions-tO Coinpei 
, estSblishmelltof itew:diii~: sites' .' 
, at leaSt two years after the 'e'l ru' 'u:tln',ent, of.. :';; 
_ cOmpaCt consentJegislatioii,Sta,tes: are . 
.a1n:8dy cO~ntiIig.the~hm~~;~-

pac:ity of present sites and lin .imequivo- .' 
'. calpoliflcal warwng from ,those sta~' 
. 'Governors. If.at the end 'of'the two-y:~ 

. period states hive 'not respOnded effec. . 
tively, or if prob,enis still eXist, strOnger '. 
federal' action may be .rieCl'lSsary .. But' 
until that time, Congresssl1Quld corifiDe 
its role to removiIi.g obstacles and allow 
the states a reasonable chance to· solve 
the' problem themselves!' [d.. at8c9. 

Such concerns would have been mooted 
had Congress 'enacted a "~ederal" solution, 
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· ,which the Senate considered in July 1980. 
.. .. ,See S. 2189, 96th Cong., 2d Sess. (1980); 

S.ReP. No. 96-548 (1980) (detailing legisla
:tion' calling for federal study, oversight, 
:and . management of radioactive waste). 
:This "federal" solution, however, was op
'posed by one of the sited State's Senators, 
.whointroduced an amendment to adopt and 
,implement . the recommendations of the 
:State· Planning Council on Radioactive 
Waste. Management. . See . 126 Cong.Ret. 

· '20136 (1980) (statement of Sen. Thurmond). 
'Johe "state-based"solution carried the day, 

'. and as enacted, the 1980 Act. announced the 
· "policy of the Federal Government that ..• 

.... 'e&chState is responsible for proViding for 
.. ·.!the availability'of capacity either within or 

· ioiitSide·the State for the disposal 'of low
. 'mlhldioactive'was te genera ted within its 
:bOrders." . PUb.L.96-573; § 4(a)(I), 94 Stat. 
(8348.·This Act· fin'thiir authorized States 

·:to "enter into 'such compacts as'may be 
'n'ecessary to provide for the establishment 
'and operation· of regional diSposal facilitieS 
·for.·, .. :':low-Ievel· radioactive" Waste," 

· 1"4(a)(2)(A), compacts to which, CongreSs 
, 'wCi\ild·:' have 'to'·:,: giVe' its"~':coDsent. 
'§I:4(a)(2)(B); The 1980' Act also ,provided 

· -'tbattbeginniIig 'on' January 1;"1].986, 'anap
· 'provedeompaet'could lreserve;ii:ceess to its 
': ·iIiSPosai·:facilities. for those.States which 

'liacfjoined thatpamcular regional CompaCt. 
.ibid;'" '.""'1:'.,'. ',"';' .... ; ..... , ... , •. ,;: ..... , ..•. ;.,.' .. 

·.~A8''well·des~i>ed·by one 'of the 'amici, 
. 'the attemptS by states .. to 'enter' futo com
'PaCtS: . and ili gaui" congresslonal il.pproval 
'i~ked a new round of pOlitiCillSqU)i.bblliig 
'betWeeneieCtiid· officialS" 'frOm 'urisited 
'States;' who" genennty oPpOsE!ar8:tification 
'of the camp&CtS that; were liemg. formed, 
'and '. their counterparta from the' sited 
'States, who insiSted thilt the' promises 
made in . the 1980 Act be honored. See 
'Brief for American Federation of Labor 
and Congress of Industrial Organizations 
as Amicus Curiae 12-14. In ita effort to 
keep the States at the .forefront of the 
policy amendment process, the Naj;ional 
Governors' Association organized more 
than a dozen meetings to achieve a state 

consensus. See H; Brown, 'The Low-Level 
Waste Handbook: A User's Guide to the 
Low-Level Radioactive Waste. Policy 
Amendments Act of 1985, p. iv (Nov. 1986) 
(describing "the states' desire to influence 
any revisions of the 1980 Act"). 

These discussions were not merely aca
demic. The sited States grew increasingly 
and justifiably frustrated by the seeming 
inaction of unsited States in meeting the 
projected actions called for in the 1980 Act. 
ThUs, as the end of 1985 approached, the 
sited States viewcid the January 1, 1986 
-deadline established in the 1980 Act as a 
"drop-dead" date, on which the regional 
compacta could begin excluding the entry 
ofout,of-region waste- See 131.Cong.Rec. 
35203 (1985). Since by this 'time.the ,three 
·disposal facililiesoperating in 1980 were 
still the only such ,plants accepting .low
level radioactive waste, .the unsitedStates 
pereeived a very serious danger if the. three 
existing facilities actually carried' out their 
threat to restrict access to the waste' gener
ated. solely within their reepective compact 
regions. 

A movement thus aros~ to achieve a Com
promise between the. sited and the ¥JlSii;ed 
St8tea'inwhichthe sited StateS· agreed to 

~ '.' . ," 

eontinue" acceptingw'aste in 'eXchange' for 
die', imposition' of stronger measures' 'to 
. gUarantee' eomplianCe ; with' the: 'uDSited 
~St&tes' assUrances'that theYWilUld'develop 
altematediSposaifacilities. As Repre&'ent
'ative' Derrick explained, . the' compromise 
'1985'legililation'''gwes nOn8ited"St8~ 
more': time' to develop diSposa1l1iteli," but 
'&Iso cistabllilhes. averY' firm timet8~le 'and. 
'SlmcaODs 'forfaflure to . live . up . [to] . the . 
agreement. .. · ItL; at 35207,' Representa-' 
tive Markey added that "[t]hiscompromise 
became' the basis for oUr amendine'nta" to 
the Low-Level Radioactive Walite Policy 
Act of 1980. In the process of drafting 
such amendmenta;· various' ·concessions. 
have been made by all sides i!1'an effort.to·. 
arrive at a bill which all' parties could ac-' 
cept." ItL, at 35205. The bill that in large 
measure became the 1985 Act' "repre
sent{edl the diligent 'negotiating under-
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taken by" the National Governors' Associa
tion and "embodied" the "fundamentals' of 
their settlement." [d., at 35204 (statement 
of.Rep. Udall). In sum, the 1985 Act'was 
very much the product of cooperative fed
eralism. in which the States bargained 
among themselves to achieve compromises 
for Congress to sanction. 

There is no need to resummarize, the 
essentials of the 1985 legislation. which the 
Court does ante. at 2415-2416.',' It does. 
however. seem critical to emphasize what is 
accurately described iri one amicu3 brief as 
the assumption by Congress of "the role of 
arbiter of disputes among the several 
States.", Brief for Rocky Mountain Low
Level Radioaetive Waste Compact etal.''as 
Amici Curiae 9. -Unlike legislation:,that 
directs ,aCtion' from ,theFedera1 Govern
ment to ,the States; the 1980 and 1985 Acts 
reflected ' 'hard-fought 'agreements 'among 
States as refereed by Congress. The dis
tinction is key. and theCourt'1i failure prop
erly to characterize' this legislation, ulti
mately affects.its, analysis of the fake title 
provision's constitutionality. ;.::',,''' 

.:~~;'::~: ,; '.~~ ~~:~: .:.~.~.: .~,. i~:~~':~~'* ::;', .;~: :!:. !;-.~ ~~~~ '~:~';:; ::i ~"~!-i:: 
" 1'9justify .i~, J,!olding :thatJ;l1e Ja~:~fle 
provisioncol1b:avtlA~. tJ:1,eConsj:ituf!i9~. ~e 
<::ourtposi~ tha~r,~,1iJn thisplYyisiQ!Ii <::on
gress, has, eross!!d ;tI!~,)in~A~.~!tiD;g 
,en~urage~ent, m>~ .c:oe=on.,,_.,:..,4~,te,:,at 
2428· ',:; Without ,at!:empting1n: ~d~tan.d 
,properly ,the, take; title 'provision~s, place ,in 
theintmtate. barg8imng.:·p~.~ ;ihe 
,Court is~lates the measure lU!aly:tielillyc~cl 
'Proceeds to "dissect. it in a .1lyllogistic fash
ion .. ,The, Court candidly.,beiins.with,.·an 
argument respondents do not maJce::, "that 
the; Constitution' would not Permi~ Con
gress simply, to ,transfer radioactive waste 
from generators to ' state, g~ve~meni.s.~· 
Ante. at 2428., "Such a forced transfer .... it 
continues. "standing alone. would in princi-

I. As senator MCClure pointedoui, "the actions 
taken in the Comrirlttee on Energy and Natural 
Resources, met the objections and the objectives 
of the States point by point; and I want to 
underscore what the Senator from, Louisiana 
has indicated-that it is important that we have 

plebe no different than a collgr'essiio~lliiI; 
compe\1ed subsidy from state I!"01rel"lnm •• "jj; 

'to radioactive waste producers;" 
Since this is not an argument re!ipond,eii~ 
make. one, natura\1Y" wonders why 
Court builds its iLnalysis that the .~"'~'.",,,,, 
provision is, unconstitutional around, 
opening premise. But having 
built its straw Irian. the Court Pl'l>CeE!di: 
impressively to knock him, down. 
hav.e seen." the Court teaches. "the 
tution does not empower Congress 
ject state governments to this type' 
stroction;" 'Ante.' lit 2428 .. 

. " ~ .... . 
, Curiously absent from the Col~'S,.8.naly'.1 

.sis is . any, effort to place 
_provision ,within 'th!! ()v~ COll~~,~~(;§: 
,ll!gislation. As th~discussion w :'[,~'~,.,l,II1f., 
this opinion suggests •. the 1980 ....,I!-'.!~!'-q9 

'I\taj;uteswere ~nacted against a :'I)ac~dJmP' 
of ~tional concern over; the a,vai, Jat!ili1';y 
additionailo:w-level 'radioactive, W,~"~'.,."!l'I'",:' 
posal,facilities;, Congress,cOuld,'haye 
empted thefielq/ly.direetly regulating 
; disposal, of this was~, purstm.nt ,t!>' .~'g. ¥.~,., 
e.rs,under;the ,CommerCe and: SP1lJ1$iJ!gj 
~Clauses.b~t, inst<ead .cit u1lj~ni:n.ul~!r1(J'~\ 
sented ,t!> :thll States'. req,ues:t~f,or.,,!:qI1jP.!t; 

'meniAid 
'the'vanous desLdlj:l1es, and g:oal~. 
eXeCutiv~ 
p~.and Lam ,u. nmovEid 
vehemence, intaking,a-ny COngiress~:",a~ 
t:bority'to sanction a n'!C:, '1!.IC1traJ~t ,unsi,lted, 
State now that New York has rea,pe<l.:"'''' 
benefits of the sited suites', con'ceaSioDS. 

, " 

iCon 
:Agr 

, ,'Stat 
(~or 

_'peti 
',Act 

,ithe: 
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concessions. 
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~.c'.' .. A Cong.; 1st. Sess., 197 (1985) (testimony of 
,. ,,\i!'ln my view, New York's actions subse- Charles Guinn) (emphasis added). 

'Iquent to enactment of the 1980 and 1985 'Based on tlui assumption that "other 
"Acts fairly indiCate its approval of the in- states' will [not] continue indefinitely to 
,terState agreement process embodied in proVide access to facilities adequate for the 
those laws within the meaning of Art. I, . pennanent disposal of low-level radioactive 
§ 10, cl. 3, of the Constitution, which pro- waste' generated in New York," 1986 

,vides that "[n]o State shall, without the . 
f Co te . to N.Y.La:ws, ch.673, § 2, the State legisJa-

{Consent 0 ngress" ., en r In any tUre 'enacted a law providing for a waste 
,Agreement or Compact· with another '. . 
,State." . First, the States ....... incJuding New dispOsal facility to be sited in the State. 
:iork-worked through their Governora to lliid. This measure comported with~ the 

'" ,.petition Congress' for the' 1980 and 1985 1985 Act's proviso that States which did 
. I d not join a regional compact by July I, 1986, 
iActs. As have attempted to emonstrate, would have to establish an in-state waste 
;these statutes are best understood as· the 
!producta· of collective state action, .rather· disposal faci1ity. '. See 42 U.S.C. 

· }than as impositions placed on Stites bythe§ 2021e(e)(1)(A). New York also Complied 
· U'edersl Government.' ,Second, New York ,with another. provision. or: the 1985 Act, 
, '1&Cted in . compliance with ,the requisites ofl 2021e(e)(1)(B), which' provided that by 
: ',.both statutes in key ,respects,. thus signify_Jantii!.ry I, 1,988, ~ 'compact orind~pen
"ing, its assent to the agreement ,achieved, 4ent, ~tate wlIuldi4eritify' a facility lo~ti9n 

.among the States as codified in these laws. and develop a sitmgplan, or contract' With 
,After enactment of.the 1980 Act,and pursu- asi~dcOinpactfor access to ,that region's 
,ant to its provision in; § 4(a)(2), 94 Stat. f~tY;By 1988, New Yorkhad identJfi~ 
~lI.348, New York entered into compact nego- five Potential sites in Cortland arid AlJega-

· ~!iations with, several~the~\northeastern ny cOiinti~ but, public'oPP.ositieiri,th~ 
· ~tatesbeforewithdrawing, iromthem, ,to eausedthe' state to"'reeonsider where to 
';g9it aJone."Indeed,.in 19~, Mothe JB.n.U- "1ocateJts~te dispO~, faci1ity~ See;ot-

. . 1986 deadl' . . aChed d'fice':'or' EnVirOnmentii.l.ReSto.ration:'an. 'd , ,,". lIlecr,JS~ appro ,. " "~ '" I"'" """.," .. 

,jI.JOllgress ~nsidered .,the,l,~~5 JegjslationW'a'si:e MiUiagemeiit; U.s; Depl of'EJiergy, 
_",=:: .. -, the subject of thit!,llI:~~j;, the Di!J.r Report to CongNss in R:esponse'tOPu:blic 

CclnmW!Sio:ner for Policy ,e,nd ',P~gLi'-'v 'lis.::.240: '1990 .AnnUal Report imLow
r51f:the' New York .E'I1eriY ~office.teSti-, LeVel :. RacHo!i.ctiVeWaiite ,Minagemeiit 

·,.fied before Congress that,"New.York State -'PrOgress S:j...:3.5 (199i)'(lOdged Wiih:'tiie 
~upport8 the effortii (if Mr. Udall ~d the 'Clerk of this CoiJrt);, ,AS '~t was wiCiertaIt-

· memberS of this' SubcomDii~"toresolve ing'theSe initial steps: to honor the inter
'~the 'current impasse· over Congressional state' compromise embodied iI! 'j;he' 1985 
~nsent to the proposedLLRW'compacts:Act;New York continued totakidulI'ad
and. provide interirilaceeas for'states and ,vantage of the impOrt ~nciessioti made'by' 

. .regtons witho~t. si~.~ew York" ~tq.t6 ,the ~sitedStat.es; by exporting :itslow"ih'el 
. hcs been participatmg 1I1l,th the, National radioactive waste for. the full 7-year exten-:rrs' AssociatiOn· and' ~: o~ sion peliod profided in the 1985 Act. .' By 
c, rge states and compact commUl8lO1l8 m gaining' these benefits and complying with 
,an effort to furtk.er refine the recom- certain 6f the 1985 Act'sdeadliIies, there
'mended approach In HR 1089 and reach feire New York fairly evidenced its accept-
a consensus between aU groups. .. See ' . '.' " ' . 
Ulw-Level Waste Legislation: Hearings on ance. of the federa~-state a~ngement-J!l-
H.R. 862, H.R. 1046, H.R. 1083, and H.R. cluding the take title proVISIon; 
1267 before the Subcommittee on Energy Although unlike the 42 States. that com
and the Environment of the .House Commit- pose the nine existing and approved region
tee on Interior and Insular Affairs, 99th al compacts, see Brief for United States 10, 
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sister States had been induced ta· 
their positions and bind tl/..musel1~es .. 

. terms of a covenant, West. Virginia 
be estopped from repudiating her act.! . . . 
(Emphasis added.) 

B 

n, 19, New York has never fonnalized its 
assent to the 1980 and 1985 ·statutes, our 
cases support the view. that .New York's 
actions signify assent to a constitutional 
interstate Uagreement~' for p1ll'po'ses of 
Art. I, § 10, cL 3. . In Holmes v. Jennison, 
14 Pet. 540 (1840), Chief Justice Taney stat
ed that U[t]he word 'agreement,'does not· 
necessarily import any direct and express Even were New York not to be estoPlleif 
stipulation; nor is it necessarY .. that it from challenging the take. title Dn:llvillinn'~~ 
should be in writing. If there is Ii' verbal constitutionality, lam convinced that, 
understanding to which both pameshave as a' tenn of an agreement· entered' 
assented, a1uJ upon which.: both are aCt- between the. several States, this me!&slui' 
ing, it is' an 'agreement.' ADd the Use of proves to be . less constitutionally 
all of' these terms, 'treaty,' 'agreement,' , than the .Court opines. First, the pnlCticii.l 
'compact,' show that it waS the interiti6n of effect of New York's position is .tlll~td~ 
the frainers of the COnstitution to uSe the 'cause it is unwilling to honor its obligliLtioiis':. 
broadest and most~mpreheDsive'teriDs;toprovide in-state storage facilities .fnl ... i~;'~ 
... and we shaII fail to aeeutetlkt·evi· Jow·level·radioactivewaste,'·other 
dent intention, ~~ ~e jpve to ihelvold With such plants· must aoeBz't-l~e~v'1rork';,~ 
'agreement' itS most ~nded sigtiifieaiion;· waste, whether they wish to or not. "V1;De!-.J' 

and so apply it .&sto prohibit everY.' agree- wise, the many eConomically 'and soc:iallv.t': 
ment, written or verbal, fonil.hl or iIifonnal, beneficial producera of such: waste in '. 
positive or implied,'by the'muiuaJ',Wider. Stiltewould have to cease their operaLtiaDL, 
standing of the parties,';ld.; ai S7~. (lilli- 'The'Court'srefuS&] to'force New 
phasis added). In my view; New York 8cir ilecept . responsibi1ity' for . its . own problem'. 
ed iii a 'manner tOs,igniry itS assenttOtlie ' inevitably 'means that some other State's' . 
1985 Act's. take tiiIe~ro.VU!i(jh.a8,:Jiait:Of 'sovereigntyWm be, impinged by 'it
the .. elaborate compromise: re&Ch~'among ;forced/f<?r'p~blie health·reaspDs;·to ....... iwi+ .. 

th~ta=4:~b~i~~'~~L~~J::~~~,L' ':oe:~r~~::.:t!~:PririciPle of-federaJk 
serting the' linCC!listitutioDiiiity:pf a".proVi-iSm' to :iinpildetileNa.tional Gov~rnmeii~ 
.sion iha:tBeeks~mereJ'y' to 'ensUiethat;'&rter -from acting as':refereeamong 

deriviDi siib~ta:riti8I -idVaiiiiig~ iroiri<the i~Iu'b~o,!~el~o~~i1l1~g:: .','.,: ':. 
1985 Act, N~w, York., in ~act;~qst li~e'~p'.to .... ,Moreover, It !a. utterlY ~nab~e UUllO~1D 
its ba.rgambyeata~1ishii'ig'a:n·iri;state low- ~g a delicate eolnpl'!lmise·.I!let1iVee'n:tl~e 
lev~l radio8i:tivewaate~ad1itY"oi'88sulilUig .• Uareeoverburdeued ,States ,that . Drovid.!d 
liability for itS 'filnUieto'act. . Of: weSt ' : Jow~level radioactive waste d'is",pOIw, ~ ..... "",' 
Vi'liinia e:treL'1Jyer'~;'Sims, ,8.41U.~S;'22, . ties aJidtherest of the States; ColrigJ~ 
s5-36, 71" S;Ct.'557,564; "9S"LEii 1

113 ,wouIdhave to ratify so~e puilitive" mea
(1951), Jackson, '1.; eoricurrUig: . "West VII'- sure as the UItiri!ate sanction for .noneom~ 
ginia officlaIa htduciid sis.~r states to eon- plia!ice.The. tal<e . title provision, though 
tract with her and Congress to coruient to surely onerous, does not tal<e effect if the 
the Compaci She now attempts' to re&d generator of the waste does. not ,request' 
herself 'out of this htterstate Compact.... such action, or if . the State lives up to its 
Estoppel is not often to be invoked against bargain of providing a Waste dis'posaJ faeill-' '; 
a government. But West Virginia assumed ty either within the ''State or in another 
a contractual obligation with equals by.per- State pursuant to a regional compact· ar-., 
mission of another government that is sov- rangement or a separate contract. See·42. 
ereign in the field, . After Congress and U.S.C. § 2021e(d)(2)(C). 
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.. to say, as the Court does, that not a case in which Congress has subjected 
,the.lflCU:rsI<ln on state sovereignty "cannot a State to the same legislation applicable to 
be., ratjfiE~ by the 'consent' of state offi- private· parties." Ibid. Although this 

ante, at 2431,is flatly.wrong. In a statement sends the welcome signal that 
· ;case .involvinga congressional ratification the ~Court does not intend to cut a wide· 
· ;statute to an interstate compact, the Court swath through our recent Tenth Amend
:upheld a provision that Tennessee and Mis- ment precedents, it nevertheless is unper-
· .souri had waived their immunity from suit. suasive_· I have several ·difficulties with 

. :. ,Over their objection, . the Court held that the Court's analysis in this respect: it 
.':. '''[t]he States who are parties to the como. builds its rule around an insupportable and 
>, pact by accepting it and acting under it illogical distinction in the types of alleged 

.assume the conditions that Congress un- incursions on state sovereignty; it derives 
, "der.!he Constitution attached.n . Petty v. its rule frOm cases that do not support its 

.. 'Tennessee-Missouri Bridge eomm'n, 359 analysis; ,it fails to apply the appropriate 
I ' fro , U.s. :275, 281-282, 79 S.Ct. 785, ,790, ~ tests m the cases on w~ich it purports to 
~L.Ed.2d 804 (1959) (emphasis added). In so base its rule; 'and it omits any discussion of 
':bOl~g~ th~ Court determined that a State the' most recent and pertinent test for·de
'('~y,be found to have waived.,a fundamen- terminingthe take title provision's consti-
,til aspect of its sovereignty~eright to tutiona1ity. ' 
:b,e.immune from suitr-in the formation of . The COurt's distinction betw~n a federal' 
· '. compact even when in .subse- statute's regulation of States and private 

litigation it expressly denied its waiv-. parties 'for general purposes, as oppOsed.to 
,!l1" •. I fail to understand the reasoning be- areguiatioii solely on the activities .of 
::hind~e Court's .selectivedistinctions States; isunsupparled by our recent Tenth 
,among the various aspects. of sovereignty· .Amendment cases: In no case has the 
,tbJI,tmay and may not be waived and do not· Court rested its' holwng on such a diSt#ic-

.. '~believethese distinctions. will survive Close, tiOD." MOJ;eOver; the Court.niakes no effort 
~.analysis in future cases. Hard public poll- to expIiuii why:this purported distinc1ion 
, sometimes require strong mea- 'should'iUfect thfi! ,8n8lySis oCCongre5s' 

.. .Coulrs h91~3'bfie.,'not , pOwer'under geniirBl pririciples' offedek:al~: 
i'~~iIil~abljli; .. "~iriisunder8tan:ds" i8m',lIJld,the~enth Amendment. The' diS

tak~ tit1e,p~~i~ri\ws part. tilicijoii;f8dieli'thi-o~,out, isn:atb~ed 
COEllpIE!X·· interstate agreement' abOut o~,8:nY','.defellliiblil'tIieOry_'· CerlainIy, .. o~e. 

York' shoul4 not ~ow be ~ • wpuld be~ hard-pressed to read tile spiri~, 
complain.' , .' ,: : !.' ,'eXChanges between'the CoI1i-Cand. diSsent,:.; 

ing Justices iIi NatiOnal Le4gUe o/CitieS, . 
sUpra.;· aiidhl Garciail. San Antonio Met
~l~titn Tronsit Authority, sUpra, . as 
h&Vlng :ti4lenbaSedon the- distinction,now. 
di-avro)ythe CQuit. ,An mcursion on s,ta,te', 
sovereignty harilly lieema more, ~nstitu-· 
tionanf acCeptable if .. the federal statute· 
that ~'commarids'; splicific action. also apo" 
plies to private parties., The alleged dimi
nution in state authority. over its ownaf
fairs is not any less becauSe the federal 
mandate restricts the .activities .of 'piivate ' 
parties. 

I· .••• ~ . .' ~." • "! .... 

ilL ..... .. . 
. i',;.Theeourt announces that it has no occa

'sion to revisit·suchdecisions as ~OTJIv
Aahcroft, 601 U.S. -, 111 S.al 2895, 115 . 
,L.Ed.2d 410 (1991); South Carolina v. 
Baker, 485 U.S. 605; 108 S.al. 1355, 99 
'LEcL2d 592 (1988); Garcia 11. San Anto
.1110 Metropolitan Transit Authority, 469 
U.s. 528, 105 S.al 1005, 83 LEd.2d 1016 
(11185); EEOC v. Wyoming, 460 U.S. 226, 
103 S.Ct. 1054, 75 LEcL2d 18 (1983); and 
NatiOnal League of Cities 11. Usery, 426 
U.S. 833, 96 S.Ct. 2465, 49 L.Ed.2d 245 
(1976); see ante, at 2420, because "this is 

Even were such a distinction to,be logi
cally sound, the Court's "anti-eommandeer-
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ing"'principle cannot perSuasively be read reciting; the Court extracts from the' 
as springing from the two cases cited for vant passage in a manner that subtly 
the proposition, Hodelv. Virginia Surface the Court's meaning .. In· full, the·· paSSiJ~I!"~ 
Mining & Reclamation Assn.; 1nc.,452 reads:" While this Court 'never has 
U.s. 264,288, 101 S.Ct. 2352, 2366, 69 tioned explicitly a federal command to 
L.Ed.2d 1 (1981), and FERC v. Mississippi,' States to promulgate and enforce laws· 
456 U.S. 742,761-762, 102 S.Ct. 2126, 2138- regulations, cf. EPA v. Brown; 431 u.· .... , ·>NU 

2139, 72 L.Ed.2d 532 (1982). The' Court 97 S.Ct. 1635, 52 L.Ed.2d 166 (1977), 
purports to draw· support for· its . rule. are instances where tile Court has··1j :ph~ldl 
against Congress "cc:immandeer[ing]" state . federal statutory structures that in 
legislative proceases from a solitary state- directed state decision makers to 
ment, in dicty.m in HodeL See ante;. at to refrain from taking certain actici'lli.~ 
2420: "Aa an initial matter, Congress may, Ibid. (citing Fry v. United States, 421: 
not simply 'comll)aIldee{r) the legislative 542, 95 S.Ct. 1792, 44 L.Ed.2d 363 
processes of ,the States by direetiy;compel- (emphasis added).! The phrase'hig]hligh~i\ 
ling them to enact and enforce a federal by the Court merely means that 
reguliLtory·, program."" (quoting· Hodel, not had the occasion to addresswh.etlilei! 
SUpnl,.452 u.s. ,at 288,,101 S.Ct., at 2366)., Congress 'may "command'" the " ••.• _ .. " 
That statement was not necessary .to. the enact a certain law; and as I have ariruediiit. 
decision in Hodel, which, involved the ques
tion whether the TentIi AJUen.dment inter;- Parts I and II of this opinion, this case 
f~ With CongreSs' authoritY topnH!mpt' not raise that issue. Moreover; it sM,uldll!; 
a field of activity. that co,uld als~ ,be subjeCt' go without saying that the absence of 
to state regulation and not 'whether a fed, on-point precedent from this Court has 
eral statute IlOUld dictate certain actions by bearing on the question whether Colngr-ess';, 
States;,·· the,: 'language .',about. "corrinian~. has properly exercised,its collStiituljo~laI,ali·',1 
deel[mg)" states" WaS claSsic 'dicta. In' thority under Article I; Silence 
holdiii that a fedenu statUte' re . 'latin . Court on a subjeCt is 'not authority· 
tli~ .Jvities of rlvate c-;~ iliineo gu-tO! ariything~ . . 
wi4i-constituiio~ "the Cciiiltob'~1ii8:i : TheeoiIrl caii·SC8rceiy:~t'on ·adi8~iIl"~fi 
"[i]twoUld .';:' b(i'1;'I-adicafdepiil-i:Ure from tioli lie'tiNeenfederallawi{of ' . 
long-eatablished preeeCiimt 'for thiS Cottrl'tri' cability;md those osteiisiblydm~tEld '';;''I'';I''~!j 
hold'that'the Tenth'Aililinditient'·prohibits· at the aCtivitieS of States,' therefore; 'w'} ,en",l: 

COngre8s'tn)I11 diSplacl11gstatePolice'l>oW-' the deciSionsflom wlllchitderives ' . 
er laws regwatUig ~priVate- actmt)'.i'. " 452' not only m'ade no such distinction,' but 
u.s., at'292; 101:'s.ct; at 2368: ':,',c:r" dated federal statutes that '. " 

The Co~~c:I~in;~8~~pOitf~~:iili:luJ~ .state sovereignty in ways greater than or' 
from ,our ,decisio~ir(F,ERC, :and quote¥asimi!ai- to the take title provision at issue in! 
p8ssage from that case in ',which we stated thiS case.· 'ABFry, Hodel; and FERC ' . 
thai'''tbiSCoUrtnever has Banctioned~-' clear, otJr precedents prior til Garcia
plicltiy a federal colllIllaJid' to the ~tateB' to held provisions in federal statutes 
promulgate and enforce laws andregulaC rectedStates to undertake certsin actIons .. "',,: 
tiona.''' Ante, at 2420 (quotUlg456'U.S.,' "[I]t .cannot be constitutionally detennins:~~l 
at 761-762, 102 S.Ct., at 2138-2139). In so· tive that the federal regulation is likely'to: " 

. . . - . 
2. It is true that under the majority's approach, 

Fry is distingnishable because it involved a stat· 
ute generally applicable to both state govern· 
ments and private parties. The law at issue in 
that case was the Economic Stabilization Act of 
1970, which imposed wage and salary limita· 
tions on private and state workers alike. In Fry, 
the Court upheld this statute's application to the 

States over a Tenth Amendment chilll~~ :fu'r 
my view, Fry perfectly captures the w.eaknesS ·of', 
the majority's distinction, bCcause the law up:·.' 
held in that case involved a far more pervasive " .. 
intrusion on state sovereignty-the authority of .. :, 
state governments to pay salaries and wages ,to 
its employees below the federal minimu~·, 
than the take title provision at issue here.' ' .. 
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the States to act in a given way," we more so since the. provision was enacted 
stated in FERC, "or even to 'coerc(e] the pursuant to compromises reached among 

· stiltes' into assuming a regulatory role by state leaders and then ratified by Con-' 
. . affecting their 'freedom to make decisions gress .. 

': jnjareas of· "integral governmental func- Itisc!ear, therefore, that even under the 
dOllS.".''' . 456 U_S., at 766, 102 S.Ct., at precedents selectively chosen by the Court, 
2141;: I thus am unconvinced that either itS . analysis of the take title provision's 

· Hodel' or FERC supports the rule an- constitutionality in this case falls far short 
DOwiced by the Court. of being.persuasive. I would also submit, 

if those cases do stand for the prop- in this connection, that the Court's attempt 
that.in certain circumstances Con- to carve out a doctrinal distinction for stat-

may not dictate that the States take. utes that purport. solely to regulate State 
;l',"L'aMru.C actions, it would seem . appropriate activities is especially unpersuasive· after 

.':.".'nn1Iu the test stat¢ in 'FERC for deter- Garcia. It is true that in that case we 
. circuinstances. The . crucial considered whether a federal statute of 

®.ishold inquiry in that case was whether general applicability-the Fair Labor Stan
matter Was pre'einptible by dards Act-applied to state transportation 
.~ 456 U.s., at 765, 102.S.Ct., entities .. but our most recent .statements 

"~,~~ .• ~": ~'If Congress can require a' state have explained. the appropriate analysis in 
ii!Dililistr.'at·ive body to consider proposed a ~ore general manner: Just last Tenn, 
reg~'tioI~' as a. condition to its continued for instance, JUstice O'CONNOR wrote for 
IiIlolllve,melnt in a pre-emptible field -:-:-and the Court that "[w]e are 'constrained in Qur 

""ii.", W",UU'lU today that it ca~there is nothing ability to consider the limits that the state
uDCI)nstitution:1lI about Congress' req~~; .federal balance places on Congress' poy.'ers 

procedural minima as that bOdy'- under the Commerce Clause. See Garcia 
.... '.; .. ·_J.A .... · undertaking its taSIcS:"· '1d.;at . fl. San Antonio Metropolitan Transit Au
.::t~,,;~':;,. ;:s,Ct.. at 2143 (empl!ilsis' added). tluJritij, ~69 U.s. 528,lO~ ~.Ct.: 1{)()5,. 83 

went on to explain that if L.Eci.2d 1~16(1985) .. (declining to~V1ew 
:q5jigrEiSi'i"\ is legislating in, a pre-empb'ble limitations placed ,on Congress' Commerce 
'tiaRas the CourtcOnC:ed.jS it.\viUi'doiIig· Clause. powers by '. our federal system)." 

..... . . . . . . ~;.' . AihCTOR 501U.s .. ." , 
nen~""'''' -ante, at 2426-2427-the proper "'!<>!Iory ~ .. ,. ::1 ... , .•.• -"-,-",~, 

our decision in Garcia was to 111, S.Ct.2395,.,2413, 115 L.Ed.2cL 410 
:whetherthealleged intruSionS :oil . (1991). Ind~_ her .o~inion ,,:enton to 
j;Qvereigilty' "donotthreii.teri :the state that- "this Court m lrlJmahas left 
'.-'SE!paI'ate . and:independent exiSt- PrimarilY to .the politicGl p1jlc88s,~~ pro

~i;e,'Lane County fl. Oregon; 7 Wall. 71, tection of the States against intrusive exer-
7S:[19L.Ed.101] (1869); Coyle fl. Okla- cises o~ Congress' Commerce Clause pow
~221.U.S. 559,680 [31 S.ct.. 688,695, era.":, l1#(e~phasis Sddeci)··. . . ' 
55.L.Ed. 853] (1911), and· do not impair the Rather.than·seek guidance from PERC· 
ab~ty of the States 'to function effectively and Hodel, therefore, the' more appropriate' 

· iIi~ a federal system.'Fry v: United states, ana:lisis s}lould flow from Garcia, eyen if 
~1U.s., at 547, D. 7 [95 .S.Ct., at 1795, n: this case. does. not involve a congressionsl 
7];' National League of Cities fl. Usery, law generally applicable to both States and 

· 426 U.S., at 852 [96 S.Ct., at 2474]," FERC, private parties.' In Garcia, we stated the 
IUpro, 456 U.S., at 765-766, 102 S.Ct., at proper inquiry: "[W]e are conyinced that 

'. 2144.. On neither score does the take title the fundamental limitation that the consti· 
Provision raise constitutional problems. It tutionalscheme imposes 01) the Comm~e' 
certainly does not threaten New York's Clause to protect the 'States as States' is 
independent existence nor impair its ability one of process rather than one of. result. 
to function effectively in the system, all the Any substantive restraint on the exercise 
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of .Commerce Clause powers must find. its 
justification in the procedural nature· of 
this basic limitation. and it must be tailored 
to compensate for possible failings in the 
national political process rather than to dic
tate a 'sacredprovioce of state autonc)' 
my ... • 469 U.S., at 554, 10SS.Ct., at 1019 
(quoting EEOC v. Wyoming, 460 U.S., at 
236. 103 S.Ct., at 1060). Where it address
es this aspect of respondents' argument, 
see ante. at 2427-2432, the Court tacitly 
concedes that a failing of the pOlitical ' 
process cannot be shown in this case be
cause it refuses to rebut the unassmlable 
arguments thatihe States were well able 
to look after themselves in' the legislative 
process that cillmiilated in the 1985 ACt's 
passage. Indeed, New York acknowledges 
that its "congressional delegation partici
pated in the drafting 'and enactment of 
both the 1980 and the 1985'Acts."'Pet.for 
Cert. in No. 91-543, p. 7.· The Court rejects 
this process-basedargwilent by ,resQrting 
to generalities and platitudes about 'the' 

..... : 

3. With selective ,q1ioiations from, the era :·In. 
which the Constitution was adopted. the lDI\Iorl-
ty attempts to bo1stCrits.holding thatthC~ take . 
title provision Istantainount to federal ·cOm, . 
mandeerfug'" of the States.;; , ID viewof,the m8ny , 
Tenth Amendment aises.decided OYer.;the past, 
lWQ decades in 'which resort. to theldnd of· 
historiCal analysis ~'in.the majority 
opinion was . not· deemed . necessary. I ';do not· , 
read the majority's many invocations of historY .. 
to be anything.other than elaborate ,.window- , 
c!ressing.CertainIy noWhere doeS the majority 
'imnounce'that Its rule Is cioinPened by !!riwidei
standing of what the' Frainers may have thOught . 
about statutes of ' the type at issue here.,. More
over, I would observe that, while its quotationS 
add a certain flaVOr to the oplDion. the majorl; . 
ty's historical analysis has a' cIistinctIywoodcin 
quality. One would not kn~ from reading the. 
majority's account, for instance. tha(the nature 
of federal-state reIations changed fuiidamentally 
after the Civil War. ,Tluit conflict produced in' 
its wake a tremendous exjIansion in the scope of . 
the Federal Government's law-making authority, 
so much so, that the persons who helped. to 
found the Republic would scarcely have recog. 
nized the many added roles the' Natiooal 
Government assumed for itself. Moreover •. the 
majority fails to mention the New Deal era, in 
which the Court recognized the' enormous 

, growth in Congress' power under the Commerce 
Clause. See generally F. Frankfurter & J .. Lan-

purpose of federalism being to protect 
vid1;lal rights. 

mtimately; I suppose. the entire 
ture·· of our federal' constitutional "g 'OV4!~ 
ment 'can be traced to an interest in 
lishing checks and balances to pre've~lt 'tile: 
exercise of tyranny against 
But these fears seem extremely.far <Us'~ltl 
to me in a situation such as this. 
a crisis of national proportions.in ____ .",..,.,.. 
posal of low-level radioactive 
Congress has acceded to the wishes 
States by permitting local decILSlol~m~~i 
rather than imposing a 
Washington. New York 
and supported pasSage of this ":SI"""'''\1~ 
both the gubernatorial and fed,era! 
sentative 'levela;: and then' enlLCUld 
lawS specifically to Comply Withtl1Ei'-dei8lJ.~ 
lliiesaildtimetableil agri!edupOn 
States'iIi the' 1985 'Act. For' me;,,·the~ 
Court's civics lecture has a, deCldE!dJy 
low ring at'a time .when action, ,.,.1'h .... ·t'h ... lIL 

rhetoric, is needed'to soive'a'national 
lem;' , . 

Th~ B~~ of the. SIlI~1e 
H. Hyman; A More 

. of the CIVIl War and :~~;~~ 

to _ ~1U<)"'U''''u. .... 
selectively as. to, restrict· .the 
c.:iaii'Css' poweis uitdei 
'when the histoiy not mentioned ~~$~~~j 
;fuily ~pportS a mOre' exp8n$ive"~ 

. ,of the.legislature's' authority than· may 
lsted ,in the late 18th<entury... "" . 
, Given' the SCanty textual supPort' forth'; 
jorlty's pciSitioo; It Would be far more sensible~ 
defer to a coorcIUi8ie branch of government " 
Its decision. to devise a solutiontoa .nationaJr' 
problem of this kind. Certainly in.other: cOn: ~ 
texts, principles of federalism have not inSuIat', 
ed States from' mandates by' the: Natiooal ~ 
Government. The, Court has upheld congres'~_ 
siooal statutes that Impose clear directives ""'1 . 
sta.te officials, including those enacted p~,_, ' 
to the Extradition Clause. see. e.g" Puuto. 'RIcO ':. 
v, Bransttul, 483 US. 219, 227-228, 101 S.c;i.·' I 
2802.2808, 97.'LEd.2d 187 (1987), the post-0vil,j 
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port for the mao . ' , 
more sensible to'r! 
f government iii" ' 
.n 'to a national, ' 
Iy in other con;, 
lave not inSiiliit· ,. 
y the National" 
upheld congres- ~ 
U" directives on r 
nacted pursuant ' 
~g., Puerto Rico ' 
'-228, 107 S.CL ! 

'), the post-Civil c, 

NEW YORK v. U.S. 2445 
Cite as liZ S.CL Z408 (1992) 

. ,,' IV 
:J~. - . . 

"';'Though I disagree with 'the Court's con· 
',' clilsion that the take title provision is un· 

, ,e<institutional, I do not read its, opinion to 
jireclude Congress from adopting a similar 
measure through its powers under the 

, 'spending or Commerce ,Clauses. The 
Court makes clear that its objection is to 
the' alleged "commandeei'{ing)" quality, of 
the take title provision. See ante, at 2427. 
AS its discussion of the surcharge and re
bate incentives reveals, see ante, at 2425-
2426, the spending power offers a means of 
enacting a take title provision under the 

" Court's standards. Congress could, in oth
er : words, condition the payment of' funds 
oil tiie State's willingness to take, tiile if it 

,Ji8S' not &!ready provided awaste,disposiiI, 
,wiy-. Under,the scheme.upheld iii ,this 
case,for example, moDies collecled in 'the ' 

, siifeharge provision might lie withheld or 
" diSbursed depending C?n a .. State's willing-

ness to take title to or otherwise accept 
n;sPonsibilityfor the low.levelradioactive 
wilste generated iii state after the statu· 

,", tQrtdeadline forestablishilig its ow:n waste 
diSPosal facility has passlid. See ante, at 
24z6;:South'Dakota v. Dole, 483 U.s~ 203;' 

:' 208:-209. 107 S.C( 2793, 2796. '97 L.Ed.2d 
171'.'0(1987); MCU18Qckuietts "11;' "'Un~ted: 
state;; ,435' ti.s.W,A61. )i8' S.qt.:· 1153;: 

, 11~,'55 .L.Ed.2d .4()30<~!I78)" .,.' ..... ;:' 
. ;:Similarly, should ,a S~te';'f~ to es~bIkh , 
, a.;waste disposal facilitybyJhe.appOulte<t:: 

deadline (underthest.atut;e as presently,: 
, drafted, January 1, 1996.§,202ie(d)(2)(C»,. 
. Congress has the power.,pilrsuant to . the, 
Commeree Clause to regulate directly the 
jirciducers of thewaste;·~see' ante,' at 2426-
2427. ' Thus, as ,I reaCiit; COngles~ couid 
amend the statute to say that ifa state 
fails to' meet the January 1, 1996 deadline 
for achieVing a means' ,of Waste diSpOsal, 
and has, not taken title, to the waste, no 
low·level radioactive waSte may be shipped 
out of the State of New York. See, e.g., 

War Amendments, see, e.g., South Carolina II. 

KDtunbach. 383 US. 301, 319-320, 334-335, 86 
S.CL 803. 814. 15 L.Ed.2d 769 (1966), as well as 
congressional statutes that require state courts 

Hodel, 452 U:S., at 283, 101S.Ct., at 2366 . 
As the legislative history of the 1980 and 
1985 Acts indicates, faced with the choice 
of federal ,pre-emptive regulation and self· 

'regulation pursuant to interstate agree
ment with congressional ,consent and, rat
ification, the states decisively chose the 
latter. This background 8uggeststhat the 
threat of federal prtH!mption may suffice 
to induce states to accept, responsibility for' 
failing to meet critical tiulli deadlines for 
solving their low-Ie,vel ,radioactive waste 

, disposal prolilemS, especially if thatfecIeral , 
intervention also would stljp state and local 
authoritieS of anyiilput in loCating slteS for 
low-Ievei radioactive was~ disposal facili· 
ties. ',And' of cours,:;: shoul~qoii:giess 
amend the statute to meet the COurl's'ob
jectioil and aStiite refuSe to, aCt,', th~ Na: 
tionill. Le~Jitill-e·Win h8.ve . ensUred at 
least Ii. 'filde~I'solution ''to • the waste 
nmmi.gementprooletll•. ' " 

Finally, our precedents leave open the ' 
possibility th8.t Congress may create feder
al rights of action in the generators:of.low-' 
level radioaCtive waste against perSons' act- . 
ing:undereolor'ofstate law ,for·their fail-.: 
ure'to meet:eertainfunCtions'desigilated in,· 
feder&Htat".e:programa. :Thus/we have up: 
held, § ','1983" suits to 'enforce ,certain~.nghts) 
ereatedbystatUteii 'eDli.etedpuniuaritto; the·, 
Spending ClaUse, see, e.g., Wilder v.Virgi.: 
,nia·HospitalAssn.;,,496 u.s: '498;'.110 ,S;Ct. 
2510, 110 'L.Ed.2d 455' (1990); ::Wright:v.:: 
R()GnO.~ I Re4e1Jelornne:n.t A1¢ :, H~ng 
Authority,:4?9, U;S, 418, ,~07 S,Ct. ·.7~,,~,3,.; 
L;Ed.2cV781",(1987),;. although' CongreSs:. 
~ust,be cautioiIsui speiliDg out the federal 
right' clearly ,arid distiriet1y; see,e.g./Si.i.ier : 
fl. ·:Af-tist.M,·503,U.S.-· '-;'112 S:et:'1360, 
118 L.Ed.2d i" (1992) (not penliitting,' a 
§ 1983 suit under a Spending ClauSe stat
ute when, the ostensible federill right ere
atedwas tQo vague and amorphous) .• In 
addition' to compensating injured parties 
for the State's failure to act,: the exposure 

. . 
to hearoertain' actions, see, e.g., Testa II, Katt, 
330 US. 386, 392-394,67 S.CL 810; 813-a14, 91 
LEd: 967 (1947). 
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to liability established by such suits also 
potentially serves as an inducement to com· 
pliance with the program mandate. 

v 
. . 

The ultimate irony of the decision today 
is that in its formaJiStically rigid obeisance 
to "federalism," . the' Court gives Congress 
fewer incentives to defer to the wishes of 
state officialS in achieVing local solutions to 
local problems. This legislation was a cIas~ 
sic example of CongTess acting as arbiter 
among the States in their attempts to ac
cept responsibility for managing a problem' 
of. grave impart. . The States urged' the . 
National LegiSlature not to impose froni' 
WashiDgton a solution to the country's low· 
level radioactive Waste management pro».> 
lems •. Instead, they.sought a reaSonable 
level of lOcal and regional autonomy con- . 
sistent with .Art. I, § 10, cL 3, of tJie Consti- . 
tution_ By invaIidatiiig the measUre' de- . 
signed to ensurecompIiance: for recalci
trant States, suci).as·New.York,·,the:Court 
upsets the .delicate . compromise. achieved 
among the Statesand,forces·:Congress.to 
erect several additional fonnaIistic hurdles 
to clear .before achieving· exactly,the tIIlIJIe . 
objectiVe .. ·,Because the' .-COurt's .justifiea~, 
tions. for ,undertaking . .thisstep 'are ,unper-· 
suasive ·to :me, J' respectfu.lIy, dissent,;.·· .. · 

IX. . Because that indirect exercise of 
eral :power proved ineffective, the Fr"m,.-;;;:' 

of the Constitution empowered the l"eder,,) 
Government to exercise legislative autJtoi;:: 
ty' directly over individuals 
States, even though that direct aut;hot1tY~ 
constituted a greater intrusion on 
sovereignty. Nothing in that history 
gests that the Federal, Government. 
not also impose its will upon the SI!11eI'l!.i: 

States· as it did under the Articles. 
COnstitution enhanced, rather than UW~,{, 
ished, . the . power of ti)e Federal 
ment .. 

The notion that CongreSs does not 
the ~~er to issue "a simple '. 
state governments to iniplement legisbLtiOii{ 
enacted byCongresa,"ante;at 2428" 
iJicOi-rect andunsound.·There 'is' no" 
IiIDikiion iidhe Constitution> The TeiJ:th~~ 
A.tUepdment l surely does' . not imPose . 
Iinlit on Congress' exercise of the Po', wel:a(:' 
delegated to it by Article [I. Nor 
structUre of thllcOnstitutioniU order 
Values offederaIisni. maiICI&t'.e'Buclt ' 
mli.Craie: . \ To 'the . ~ntrary, the l' "'ler1IL 
GOvemtneiiC ." .' .. ,. . 
." '1-eaImS 

:t!~ ~~ fj: 'i&oadS;'lst:atte .... ,--~-pe .. '.-... . _. 
teuiS.state' riSOIUi 
ho'S( ~f': Oth!:'I!?l~ . SiilllilllCr.lY;~ 

) ' .. " ... ' '. : ""~''':''j.,; there can be nO'doubt time 
Justice. STEVENS,'::concurringin part.:, Congress'· could'either draftisaldiers' 

and dissenting'in .part. ,: ';.", . '.,., or'ciomman~ the"Statea:to supply their 
Unda:th~Articlci!:ofConfede~tiori;;the ta$ ofti"oops.I seeno"reas6n why 

FeC!eral Goveninienthadthe power to iSslie' gniSS "may riot also ciimmandthe State8' 
coDUIiimdS IPtlie' States. See'Aits:vm, : . enforee federa[W'ater'ilDdair . . 

1.'I1IeTen~~~.kenip~vi~~·~c~~·~~~~~ th~1.~~~ fearS tb&t:~~ 
notdclcgated iO Ihe United States by ~ COnstl: . new national gQvcrnment mlghl seck to cxcirc:ISc: 
iUtion. nor prohibited by it to the states; arc . Pi>WcrS not 'graDted. and that 'the states Mi8hi ~ . 
reserved to lheStiltcs i-espectively. or to the· not be abie to clicrclsc fully Iheir reserved JIOW"; 
people." "crS. ,Sec c.g~ UEIliot's Debates, 123. 13I,ml4l , 

" .' '.. . .' 450 • . 464. 600; . IV id. 140, 149; I Anna1s ot. ' 
%. In United Statu y: Dai-by, 312 U.s. 100.61 . Congress. 432~ 761, 767,..768; Story. Comm~. 

5.C!. 451. 85 LEd. 609 (1941), we explained: ries on the Constitution. §§ .1907-1908.' , ,. 
"The amendment states but a truism that all Is "From the beginning.and· for many years the·; 
retained which has not . been surrendered. amendment has been. construed as not depriv-,·, 
Tbcrc Is nothing in Ihe history of its adoption to ing Ihe national. goveminent of aulhorily to' 
suggest that It was more than declaratory of the resort to all means for Ihe 'exercise of a granted 
rcIationsbipbctwccn the national. and stale power which arc appropriate and plainly adapt-
governments as it bad been established by the ed to the pcnnilted end." [d.,. at 124, 61 S.C!.. al 
Constitution before Ihe amendment or tbat its 462; sec also ant", at 2417-2418,' 

.11' 
3. 
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WISCONSIN DEPT. OF REVENUE v. WILLIAM WRIGLEY, JR. 2447 
Cite .. 112 S.Ct. 2447 (1992) 

,.or federal standards for the disposi
'. of low-level radioactive wastes.: 

' .. ";. The Constitution gives this Court the 
power to resolve controversies between the 

· .States. Long before Congress enacted pol
" :lution~ntrollegislation, this Court crafted 
'8 body of " ~interstate common law,''' Illi
'nois v. City of Milwaukee, 406 U.S. 91, 
106" 92 S.Ct. 1885, 1894, 81 L.Ed.2d 712 
(1972), to govern disputes between States 
irivolving interstate waters. See Arkansas 
~iI.;.Oklahoma, 508 U.S. --,. -.----, 

.. <112 S.Ct.1046, 1052-1058, 117 L.Ed.2d 239 
.... '(1992).· In such contexts, we have not hesi-

• ib;ted to'direct States to undertake sPecific 

take remedial action.. Cf. Illinoisv. City 
of Milwaukee. If this Court has such:au
thority, surely Congress has similar author
ity. 

For these reasons, as well as those set 
forth by Julitice WHITE, I respectfully dis
sent. 

WISCONSIN DEPARTMENT OF . 
REVENUE,' Petitioner, 

. '. .' ... ' 

, v. 

~8i:tions. For example, we have "impose{d] 
IOn States an affirmative duty to take rea
:80nable steps to conserve .and augment the 
.' supply of an interstate stream." 

-:-l~~~~'1~:l!W;:~~e:~;:~~:.l!.l~-f2[~:~!:. __ W1=LLIAM==~WRInGLEY, JR. .. CO. 
-'I, """,., .. 589, 546, 74 L.Ed.2d 848(1982) 91-119. 

Wyomingv.Colorado,259 U.S. 419" Argued Jan. 22, 1992. 
,...' L' ...... · 552, 66 L.Ed. 999 (1922». Thus, 

. unquestionably have the power to . com" Dec:ided June 19, 1992. 

· !iii8nd 'an upstate stream that is polluting 
, 'tile Waters of a downstream State to adopt 
/ipp~IPiiate regulationS to implement a fed-

--Stli~tutOI'~ command. . ... . ,·c·, ~ 

'i!,)~ttJ~,.~!lpeet to the problem preSented hi 
. . .. . if UtigiitionshoUld qevel-

.between States that have joiIied a cOm
,paCt, we would surely have the powe~ to 
(grant relief in the form of specific enforce: 

oithe take title provision.' indeed, 
;;.lfIren·,uthestatute had never been passed;' 

. State's radioactive waste created a 
. ., that' harmed 'itsneighoorB, it 

. seerilsclear that we wouldh8ve had 'the 
'. :IiOw'er'to Command the· offending State to· 

, t~.: . '. .' . ." '. 

· 3. Even If § 2021e(d)(2)(C) is "invalidated" Inso-
· ,;. far 'as It appUes 10 the State of New York, it 

remains enforceable against the 44 States that· 
>. have Joined interstate comPacts approved by 

Cougressbecausc the compacting States have, In 
'. tbeir agreements, embraced that provision and 
. given it independent effect. Congress' consent 
to the compacts was "granted subject to the 

. provisions of the [Act) ..• and only for so long 
as the [entities) established in the compact com· 
ply with all the provisions of [the) Act." Appa. 
lachian States Low-Level Radioactive Waste 
Compact Consent Act. Pub.i.. 100-319, 102 Stat. 

..... WISCOJisin Tax' Appeals . Commission 
upheld ·taxasliessnient 'against out-of-state 
chewlnr(gtim manufaCturer.:' The :~uit 
CO~ Dane Golinty, WilliaID Ai. Bablitch, 
J'ii'eVeiliecL'··Depar.tmentof .'Revenueap
pWed/The 'C',oiiit of 'AppealS, 168 Wis.2d 
559, 451 N.W.2d 444, reversed and rewd
ed with· Ii directions. . Manufacturer ,: peti
tionecIfor review; The Supreme Court;' i60 
wiS.2d5S,465 . N.W.2d 800, . 'reversed. 
State~B petition for certiorari was, granted.. 
The Sup~meCourt, JuStice Scalia,J., held 
that: (1) pluUe "Boiicitationoforders" in . 
Interstate"Commerce Tax: Act iinmunity· .. :.'~ ~. ~-, ..... :'~. .". ...",... .. . 

471 •. J'hus the compacts Incorporated the provi-· 
sions of the Act, including the take title provi· 
sion. )'hcSc compacts. the product of voluntary 
intci-state coopcni.tlon.' unquestionably survive 
the "Invalidation" of § 2021e(d)(2)(C) as it ap
pUes to New York. Congress did not "dircc{t)" 
the States to enter Into thcsccompactS and .the . 
decision of each compacting Staie to. enter into' 
a compact was not Influence,!' by the .existence . 
of the take title provision: Whether a State went 
its own 'way or joined l' compact. il' was ,still 
subject to the take title provision. 
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Date: 

WC&P 

WILMER, CUTLER &. PICKERING 
2445 M Street, N. W. 

Washington, D.C. 20037-1420 
Telephone: (202) 663-6000 
Facsimile: (202) 663-6363 

August 26, 1996 

658 P01 AUG 26 '96 11:15 

For; 

Company: 

Elena Kagan Facsimile Number: (202) 456-1647 

Maln Number: (202) 456-7594 

From: Ron Greene 

COMMENTS: 

In accordance with our conversation today. 

We are beginning to send a communication of ~ pages (including this cover sheet). If transmission is 

interrupted or of poor quality, please notify us immediately by telephone at (202) 663·6712. 

THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICK IT IS ADDRESSED AND MAY 
CONTAIN INFORMATION THAT IS PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM OISCLOSURE UNDER APPLICABLE LAW. If 
the reader of this message is not the intended rec:ipient or the employee or agent responsible for delivering the message to the 
Intended recipient, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly 
prohibited. If you have received this communicetion in error, please notify U~ immedi~taly by telephone (collec:tl, and ·return the 
original message to us at the above address by post. Thank You. 
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August 2, 1996 

AMENDMENT TOB.R. 3468 

Page 7, line 18, strike "or" and in line 21 strike the 

period and insert"; or". 

Page 7, add after line 2l the following: 

(iii) a person alleging harm caused 

by either the silicone gel or the silicone 

envelope utilized in a breast implant 

containing silicone gel, provided that this 

exclusion from the definition of the term 

"claimant" shall not be construed in any 

civil action (including a civil action to 

which this Act is not applicable) to 

constitute a finding by Congress concerning 

whether harm mayor may not result to a 

person from the use of either silicone gel or 

silicone envelopes in silicone gel breast 

implants. 
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DRAFT 
August 23, 1996 

AMENDMENT FOR FRAUDULENT MISREPRESENTATION 

Insert as section 5(e); 

(e) LIABILITY FOR FRAUDULENT MISREPRESENTATION--A raw 

material or component part will be deemed not to constitute the 

product described in the contract between the biomaterials 

supplier and the person who contracted for delivery of the 

product for purposes of section SId) (1) (A) if the biomaterials 

supplier--

(1) knew at the time the buyer contracted for 

delivery that use of the raw material or component in 

the implant at issue would likely cause the harm 

allegedly suffered by the claimant and concealed such 

knowledge from the person who contracted for delivery 

of the product; or 

(2) with the intention that the buyer rely on the 

misrepresentation, fraudulently, expressly, and 

affirmatively misrepresented to the person who 

contracted for delivery of the product that the raw 

material or component part would be safe for use in the 

manufacture of the implant that allegedly caused the 

harm suffered by the claimant or similar devices. 

A biomaterials supplier shall not be found liable under this 

subsection if he expressly disclaimed any knowledge or 

representation concerning the suitability or safety of the raw 
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material or component part for use in the manufacture of implants 

or medical devices. 

Insert in section 6(d) (1) (A) after "BASIS FOR ENTRY OF 

JUDGMENT.--II: 

"Except as set forth in subparagraph (e) . . 

Insert as section 6(d) (1) (e): 

" 

(e) LIABILITY FOR FRAUDULENT MISREPRESENTATION.-

A biomaterials supplier shall be entitled to entry of 

judgment without trial in any case in which the 

claimant alleges liability under section 5(e) unless, 

solely on the basis of affidavits submitted and 

discovery permitted under this section, the claimant 

(i) demonstrates by clear and convincing evidence all 

the elements of liability under section 5(e), and (ii) 

presents clear and convincing evidence rebutting any 

defense raised by the biomaterials supplier under 

section 5(e). The preponderance of the evidence 

standard included in section S(d) shall not apply to 

claims governed by this subsection. 



NLWJC - Kagan 
DPC - Box 069 - Folder-008 

Counsels Office - Memos to POTUS 
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THE WHITE HOUSE 

WASHINGTON 

October 2, 1996 

MEMORANDUM FOR MELANNE VERVEER 

FROM: ELENA KAGAN ~/v 

SUBJECT: SEN. BOXER'S PARTIAL-BIRTH LANGUAGE 

The draft language you sent me the other day looks identical 
to the old Boxer Amendment, which failed by just a few votes when 
the Senate first considered the Partial Birth Act. 

Sen. Boxer's proposal is far less restrictive of partial
birth abortions than the President's approach. Sen. Boxer would 
permit all partial-birth abortions prior to viability, even if 
these abortions are not necessary to protect the woman's life or 
prevent her from suffering serious adverse health consequences. 
The President, by contrast, would insist that pre-viability, as 
well as post-viability, partial-birth abortions be necessary for 
these reasons. 

Let me know if you hear of anything else or if you have any 
questions. 



Melanne Verveer 

,-
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104TFf CO"!'\GRlllSS' S 
. 20 SES.QION . -----

IN THE SEN}'1_TE OF THE UNITED ST.A.'l'E~ 

introdured !;be Iollomng hill; which was l'ead twice and refel'1'OO 
to th4! CQrnmiuee on 

A BILL 
'1'0 amend title 18, United States Code, to ban partial. 

birth a.bortions. 

1 Be if"",act8d by the S~ate aM House qf Rup"esenta-

2 tives OfthS U'f6itea Sfa:tesaj' America i'1l CO'hgTesS a886mbled, 

3 SECTION 1. S-SORT TITLE. 

4 This Act may be cited as the "l~artial-Birth .Abortion 

~ Ban Aet of 1995". 

6 SEC. Z. l"~O'£aBl'l'ION ON PARTIAL-BIR'l"ll ABOlt'l'tONB. 

7 (a) IN' GE~ER.lL.-Title 18, United States Code, is 

8 amended by ins.erting after. chapter 73 the following: . 

9 "C1:IAP'l'ER 74-PARTlAL-Bmm ABORTIONS 

"1531. Partinl·birth Qoortiolllj pnlhibitl!d. 

Ii! OO! 
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1 "'§ 1531. Partial-birth abortions prohibited 

2 "(a.) Whoever, iu or o.ffeeting intentu.te or f.oreign 

3 commerce, lmow;.1)gly Pertorms a partial ·birth abortion 

4 and thel"eby kills a human fetus shall be fined under this 

5 title or im.pri/3oned. not morEl than two yearst or both. The"1 

6 'll~~d.fu:g--sen:teXlae., shall Dot apply to any abortion per· 

7 fortned , p'rior' l6the ''Viability of the fetus, or after viability' 

& 'l'irhere,'iii 'tH;-;:di~:i j~~e~t~rthe·8.~~ physician, ... 
. ..;-.-"'1: -_ ..... - •. - . - • •• 

9 the'ab(iI1ft'~n,,18 t).ecessary to prese):"Ve the life of the woman 

10 or" a.~, ,serious' .. advel-:ie health ~onsequenMG to the 
. " .......... . 

11 'Woman. 

12 "Ch) As used in this section, the tl:!rID 'p~;rlial-birth 

13 abortion' means an abortion in which the person pel'form-

14 ing the ahurtion partially vaainally delivers a living fetns 

15 before killing the fetus and completing tM dt;\livery. 

16 "(c)(l) The father, ~nd if the mother has not. at

l? tainecl the age of 18 years at the time of the abortion, 

18 the m.fl.t.ernol grandparant&: or-the fetus, may in s. civil ac-

19 non obtain appropriate relief, unless the pregnancy re-

20 salted from the plaintift's eriJnjnaJ. conduct or the plaintiff 

21 ~onsented to the abortion. 

~002 
_v". ... 
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1 "(2) Such ~lief shall in~m.dc-

S.L.C. 

2 "(A) money damages fOr all injurieEJ, psyv!ho-

3 losic,al land phYsical, o<Jnaai.on~d by thQ viola.tion of 

4 this section; and 

:5 "("8) :lit;atutoty da:ro.agelS equal to three times 

6 tha M~t. of tha partial. birth abortion. 

7 "Cd) A woman u:PQn whom a partial·birtb. abortioll 

8 is performed ma.y not be proseouted tU>.der this lSeeti{)n, 

9 for a. COnspi~MY to viola.te this Gcetion, or for 6.D. offelUie 

10 nndeT' SootiOTI 2, 3, ot' '* of this title based on 3. violation 

11 of thiS seation. 

12 "(e)· It is an affirmative defense tn \\ p~seC\'l,tion or 

13 a. civil a.ction under this aection, whiah must be proved hy 

14 8. preponderance of the evidence, that the partial-bil'th 

1 S aJ')ol"tion WM performed by a pb,ysician who TeCl.lSonably be-

16 lieved··_· 

17 "(1) the partial-birth abortion was neeessary to 

18 (lave tlie ·life of the motherj u.nd 

19 "(2) no other procedure would !etlA'ice for that 

20 purpose:". 

21 (b) CU:RIC.AL A..:VU:ZO'DMENT.-The tablQ of cba!)f.ltrs 

22 £01' part l of titlQ 18, Unit.ed Sta.tes Code, is amended by 

23 inserting after the item relating to ch"1;>ter 73 the follOW'-

24 ing new item: 

"74. Parttal.birth aboriiOI1$ ........................................................... 1681". 

raJ 003 ,...--
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AMENDMENT NO. __ 

I Calendar No __ 

Purpose! 'fo clarify the application of certain ProviaiOIlS with 
respec!f. to abortions where necessary to preserve tM 
life 0"1" healt.h of the woman. 

IN THE SENATE Of'THE t1NlTE1l STATJDS-lMth Coug., 1st Sefi. 

H.R.1833 

To amend title 18, Unit.ed St.~tes Code, to ban partiaJ.-birlh 
abortio~~&. 

Referred to the Committee on _~ _________ _ 
and Qrdered to 1J~ printed 

Ordered to lie on the table l'lml to be printed 

AM:Iil~DME!liT intended t.o hEllll'Oposed by Mrs. BOXER 

Viz: 

1 On Paw 2, line 9, add. after the peliod the tollowi:ng 

2. new sentence: "The preceding sentence shall ~ot apply to 
. l ; 

J . any abortIQn performed prior to U\e viabi11ty of the fetus, 

4 or after ";llhility whQ-l'Q, in the medical judgment of tha 

5 attending physician, the abortion is necessary t(l "preserve 

6 t.he Hfe of. the woman or avert SeriOu.3 adverse health con-

7 sequences to the woman.". 

Ig) 004 
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THE WHITE HOUSE 

WASH INGTON 

June 22, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

I.) .... -~ , 

~ :-'-~ I J.: . .. ~~ 1--.~ 
\J ..... 0-.." . ) .-<.. 

FROM: ELENA KAGAN ~ d- l:::'- ~ 0. ~ ,t.. . 

SUBJECT: PARTIAL BIRTH ABORTION < L( r ~ ~ ~~ 
1. Override votes on the partial-birth veto are sChedul~~ , 

for mid-July in the House (where a 2/3 vote is probable) and mid-~ 0 
September in the Senate (where a 2/3 vote is very unlikely). The~, 
idea, of course, is to stretch out the issue over as many months _ J A,z 
as possible. I am attaching materials put out by the Catholic ~ ~. 
Church indicating what it will do during these months. At a ~~ 
recent meeting of the White House "abortion team" (sans George), ~ ~. 
it d w~s ~~cide~h (aspsum~dng tG~org3e signs 1 tOtff ) (l

d
) .tQ send the DNC f )'J.

a~_ e- ~ct e res~ en s -page e er an a revamped se~ 0 (~ 

t'!,lking points, for distribution as they think appropriate; and GI~. 
(2) to send to religious and regional press, around the time of ~ rr~ 
the July override vote, a 750-word op-ed, with Secretary Shalala~, ~ 
as possible signatory. I was tasked with the job of doing the ~ 
talking points and op-ed~ which I will send to you. ~. '~ ., '" 

2. Melanne, Todd, Jennifer Klein, John Hart, and someone ~~~~. 
from Betsy Myers's office met a few days ago with the former ""'~. 
President and the current chief lobbyist for the American College 
of Obstetrics and Gynecology (ACOG). For many months, the fOlkS~ 
at ACOG had been unwilling to speak with us about the medical 
issues surrounding the partial birth ban, but Marilyn Yeager ~~. 
convinced them to do so, and this meeting was the result. It was ,-
something of a revelation. 

Two important points emerged from the meeting. First, there 
are an exceedingly small number of partial birth abortions that 
could meet the standard the President has articulated. In t 
vast majority of cases, selection of the partial birth edure 
is not necessary to avert serious adverse conseque to a 
woman's health; another option -- whether a er abortion 
procedure or, in the, post-viability ext, birth through a 
caesarean section, induced la , or carrying the pregnancy to 
term -- is equally saf will spare you all the medical 
details here. S ce it to say that we went through every 
circumsta~ce-lmaginable -- post- and pre-viability, assuming 
malforme~- fetuses, assuming other medical conditions, etc., etc. 
~~d there just aren't many where use of the partial-birth 

/~abortion is the least risky, let alone the "necessary," approach. 

(

/ No one should worry about being able to drive a truck through the 
President's proposed exception; the real issue is whether ~ 
anything at all can get through it. I· l ~~. 
~ , ~ l t;V\\ \AA-

\ \J c/-(/L -- 0 ~ ~ ifl,W Y'- 'f LM ~ ~ V\ \. J uJ-C - c.......- C<--te....A. I,-

TI.v- \JLuVO ~l~~ ~l l-M-~ ~ 
0~ ~ ~ . C (~er--.- . 



THE WHITE HOUSE 

WASHINGTON 

June 22,. 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN ~ 

SUBJECT: PARTIAL BIRTH ABORTION 

1. Override votes on the partial-birth veto are scheduled 
for mid-July in the House (where a 2/3 vote is probable) and mid
September in the Senate (where a 2/3 vote is very unlikely). The 
idea, of course, is to stretch out the issue over as many months 
as possible. I am attaching materials put out by the Catholic 
Church indicating what it will do during these months. At a 
recent meeting of the White House "abortion team" (sans George), 
it was decided (assuming George signs off) (1) to send .the DNC 
and Re-Elect the President's 3-page letter and a revamped set of 
talking points, for distribution as they think appropriate; and 
(2) to send to religious and regional press, around the time of 
the July override vote, a 750-word op-ed, with Secretary Shalala 
as possible signatory. I was tasked with the job of doing the 
talking points and op-ed, which I will send to you. 

2. Melanne, Todd, Jennifer Klein, John Hart, and someone 
from Betsy Myers's office met a few days ago with the former 
President and the current chief lobbyist for the American College 
of Obstetrics and Gynecology (ACOG). For many months, the folks 
at ACOG had been unwilling to speak with us about the medical 
issues surrounding the partial birth ban, but Marilyn Yeager 
convinced them to do so, and this meeting was the result. It was 
something of a revelation. 

Two important points emerged from the meeting. First, there 
are an exceedingly small number of partial birth abortions that 
could meet the standard the President has articulated. In the 
vast majority of cases, selection of the partial birth procedure 
is not necessary to avert serious adverse consequences to a 
woman's health; another option -- whether another abortion 
procedure or, in the post-viability context, birth through a 
caesarean section, induced labor, or carrying the pregnancy to 
term -- is equally safe .. I will spare you all the medical 
details here. Suffice it to say that we went through every 
circumstance imaginable -- post- and pre-viability, assuming 
malformed fetuses, assuming other medical conditions, etc., etc. 
-- and there just aren't many where use of the partial-birth 
abortion is the least risky, let alone the "necessary," approach. 
No one should worry about being able to drive a truck through the 
President's proposed exception; the real issue is whether 
anything at all can get through it. 



Second and relatedly, of the five women who came to the 
White House, only two can truly say (though they all apparently 
believe) that the partial birth procedure was the least risky of 
their alternatives. Again, I'll spare you the details, but the 
other three -- all of whom were carrying malformed fetuses in the 
third trimester -- could have given birth, either through 
induction or through carrying the fetus to term, without serious 
risk to their health. (The partial birth procedure in these cases 
was the least risky method of abortion, but this is not a strong 
argument, given that all these fetuses were post-viability -
when most states, and the President himself, would prohibit all 
abortions except for life or health reasons.) 

Those present at the meeting all agreed, on the basis of the 
thoroughness and care of the ACOG presentation, that these two 
points are probably just true, rather than a matter of medical 
opinion. (Betsy Myers and Jeremy Ben-Ami, neither of whom 
attended the meeting, have expressed the view that some other 
doctor might say something different.) 

At the same time, none of us think that this information 
should cause us to change the standard the President has 
articulated or the rhetoric he has used. The letters and written 
materials we have used are really pretty accurate -- even though 
the proposed amendment the President has offered would allow 
fewer abortions than we knew. So too for the President's oral 
statements. Melanne believes that an appropriate time, prior to 
the debates or when the veto becomes an issue again, we should 
make sure the President knows that some of the women's stories 
are tighter than others; otherwise, she sees no need for any 
further briefing. I agree, but I also would keep a close eye out 
for -- so we can clamp down quickly on -- any extension of our 
rhetoric, whether by the President or others. 
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OffiCE OF TtlE .~RClimIiOr 

Prot, N. 18/96 

Dear Brotherin Christ, 

ARCHDIOCESE OF WASHINGTON 

~ E.,HER" '.~\·E"n 

P';)H OffiCE 8,,\ 2920..' 

U:UHI"GTO". 0 C 2<X'17 

June 5, 1996 

Thank you for the many prayers and good wishes for my speedy recovery. 
The outpouring of love and concern has been truly overwhelming and I am convinced 
that your prayers are greatly responsible for my progress. While the doctors have 
cautioned me to avoid letter writing, I am compelled to share our response to the 
expanding "culture of death" that the Holy Father has so clearly identifie'd in our 
society. 

Recently, I joined other U.S. cardinals iIi expressing dismay and profound 
disappointment y,jth the presidential veto of enacted federal legislation to ban the 
partial-birth abortion procedure. In a letter to the President, we conveyed our 
intention to be uncompromising and unstinting in efforts to inform our own Catholic 
faithful and other Americans of good faith about the horrible reality of partial-birth 
abortions, and to promote support for a congressional veto override. In the face of 
this latest manifestation of a "culture of death," it also is our intention to encoUrage 
prayerful reflection and a renewed commitment to life and its Giver. 

My intention is to provide an outline of our plan to participate .!p this 
nationwide prayer-and-action effort. With your assistance and the cooperation of the 
good people in your parish, it is my hope that we may educate our people·about the 
partial-birth abortion procedure and exhort them to urge their congressional 
Tepre1;entatives to vote for an override. Importantly, this effort should be pursued in 
an atmosphere of prayer -- prayer for our nation, for our elected officials, and for the 
great cause of life. 

Here, then, is the plan of action. 

• Early June: Prayer card distribution accompanied by a pulpit announcement 
describing our local effort and the importance of prayer in reversing the partial-birth
abortion-ban veto. As with the prayer cards developed for the referendum effort 
several years ago, it is hoped that these prayer cards will be used in the homes of 
parishioners as well as incorporated into your liturgical celebrations. Each parish is 
encouraged to develop individual prayer activities in support of this national campaign. 
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June 6, 1996 
Page Two 

• Late June: Distribution to all parishioners of an "Action Alert", encouraging 
phone calls to the appropriate members of the U.S. House of Representatives, and 
providing an explanation of the partial-birth abortion procedure. 

• July. National Day of Prayer and Fasting for an override of the president's veto 
on Thursdily, July 11. 

• September: Distribution and collection of pre-printed postcards to our two U.S. 
senators, these to be delivered to the senators' Washington offices by representatives 
of the Archdiocese. The details of this effort will be announced later; however, we do 
not plan an "in-pew" effort but will offer several other options. 

• October: Participation in a special pro-life liturgy as part of our Annual Shrine 
Pilgrimage, with special focus on reversing the "culture of death" signified particularly 
by the partial-birth abortion procedure and attempts to legalize assisted suicide. 

• Ongoing: The inclusion over time of "culture-of-life" petitions in general 
intercessions at weekend Masses. 

More specific information will precede or accompany materials provided 
to your parish. Please look to your parish's Respect Life Committee for assistance 
with the various activities. If the name of your Parish Pro-Life Coordinator is not 
already on file at the Pro-Life Office, please return the enclosed form as soon as 
possible. This will allow our local Catholic Conferences to coordinate this effort 
directly with your personal representative on pro-life matters. 

. 
I recognize that the effort outlined here will come at a time when parish 

activity is reduced and pastor, staff and parishioners look forward to summer 
vacations. Unfortunately. the timetable is not of our making, but determined by 
congressional scheduling. With advance planning and shared responsibility, I am 
confident each parish can participate effectively. 

Thank you for your own continuing support of the Gospel of Life. With 
the prayer that the Holy Spirit may bless our efforts to reverse the tide. that 
increasingly puts human life at constant risk in our country, I am 

Sincerely in Christ, 
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Prayer Card Distnoution and Pulpit Announcement 

~~r(!k8Y~ 

- R<d Our Father, Giver of life, 
~~ entrust the United States of 

America to Your loving care. 
You are the rock on which 
this nation was founded. 
You alone are the true source 
of our cherished rights to life, liberty 
and the pursuit of happiness. 
Reclaim this land for Your glory 
and dwell among Your people . 

. Send Your Spirit to touch the hearts 
of our nation's leaders. 
Open their minds to the great worth 
of human life and the responsibilities 
that accompany human freedom. 
Remind Your people that true happiness 
is rooted in seeking and doing Your will. 

Through the intercession of Mary 
Immaculate, Patroness of our land, 
grant us the courage to reject 
the "culture of death: 
Lead us into a new millennium of life . 

. :: We ask this through Christ Our Lord. 

cA-/ 

The weekend of June 15/16 is the suggested 
time to introduce the "Prayer for Our Nation" 
prayer cards to parishioners. Like the prayer 
cuds distributed and used during the Maryland 
Abortion Referendum several years ago, it is 
recommended that these cards be available in the 
pews or inserted in hymnals for recitation by the 
congregation. Many parishes found that the best 
time to use the prayer as part of the liturgy was 
during the general intercessions or just before 
the final blessing. It is asked that this prayer be 
used from now through Respect Life Month in 
October. Extra cards have been printed for 
fa.tniIies who wish to use the prayer at home as 
well. 

Prayer cards are being distributed at meetings 
with parish pro-life coordinators or they will be 
delivered directly to the parish offices/nictory. 
Parishes may request prayer cards printed in a 
label/sticker format so that they c:a:n be 
conveniently applied inside of hymnals. The 
prayer card is also being translated into Spanish 
and copies will be delivered to parishes with 
Spanish speaking communities. Call the Pro-Life 
Office 301-853-5318 for more information. 

If your parish is still using the pray;r card that 
was distributed during the referendum effort, 
please continue to use that prayer if you choose 
not to replace it with the "Prayer for Our Nation" 
card. 

Suggested Pulpit Announcement for June 15/16: 

Today, (your church's name) joins parishes across the nation in launching an "Override 
Campaign" - a prayer and education effort directed. toward a Congressional override 
of President Clinton's veto of a bill banning a particularly grotesque abortion 
procedure bordering on infanticide - the partial birth abortion. Today we will begin 
by praying together for our nation's return to a respect for aIllife. As override voting 
dates draw near, you will be asked to communicate with· your Congressional 
representatives. The Catholic community, through prayer and action, can make a 
difference. 
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THE MARYLAND CATHOLIC CONFERENCE 
AICItDIOCUI Of IALTlMOII • AIOIOICICUI Of _tON • OIOCISI Of ~ON 

188 Dulle of Gloucester $IrwI • AnItllpOl4. MtD)IIand 21401-2515 • 410/269-1155 

Re: Partial-Birth Abortion Ban 
Veto Override 

Dear Pastor and Parish Staff, 

June 12, 1996 

I write to follow-up on Cardinal Hickey's letter to you outlining a parish-based 
campaign designed to override the President's veto of the federal legislation which 
banned the partial-birth abortion procedure. 

Several items are enclosed for your use and information: 

1. The inclusion of the "Prayer for our Nation- as part of Sunday liturgies 
and the pulpit announcement (which is intended for use on the weekend of June 
15/16) will introduce your parishoners to the campaign. 

You might already have received your parish's prayer cards; if not, they will 

~ 
be delivered to you within a few days. Numbers have been expanded to allow extra 
cards for those parishes that wish to affix a prayer card to a page of the hymnal or 
other parish publication. Placement of the prayer within the liturgy will vary from 

\ parish to parish. Some will want to recite the prayer after the Prayer of the 
I Faithful; others might prefer to say it before the final blessing. 

2. The "Special Alert" draft previews the effort scheduled the weekend of 
June 29/30 to urge parishioners to communicate their support of the partial-birth 
abortion ban to members of the House of Representatives. These alerts will be 
delivered to you prior to the June 29/30 weekend. The most appropriate 
method of distribution, whether as a bulletin enclosure or as a handout to each 
family leaving church, is up to you. 

3. A sample bulletin announcement encouraging participation in the 
observance of Thursday, July 11, as a National Day of Prayer and Fasting for Life. 
Every diocese, each parish and individual parishioners are encouraged to join in this 
nationwide observance. The Pro-Life Activities Office of the National Conference 
of Catholic Bishops has prepared materials for your use which will be sent to you 
by the Archdiocese Pro-Life Office. 
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June 12, 1996 
Page Two 

Information about a September 7/8 postcard effort directed to U.S. Senators 
will be sent to you in early August. While the override vote in the House is 
expected to occur in mid-July, the Senate is not expected to vote until mid
September. Our intention is to sustain interest in the partial-birth issue as long as 
possible. 

Allow me to express my gratitude to you for all your good work in bringing 
the reality of the partial-birth abortion procedure to the attention of the Catholic 
faithful. 

Best regards. 

Enclosures 

Richard J. Dowli 
Executive Directo 
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- ~d Our Father, Giver of life, 
~! entrust the United States of 

America to Your loving care. 
You are the rock on which 
this nation was founded. 
You alone are the true source 
of our cherished rights to life, liberty 
and the pursuit of happiness. 
Reclaim this land for Your glory 
and dwell among Your people. 

Send Your Spirit to touch the hearts 
of our nation's leaders. 
Open their minds to the great worth 
of human life and the responsibilities 
that accompany human freedom. 
Remind Your people that true happiness 
is rooted in seeking and doing Your will. 

Through the intercession of Mary 
Immaculate, Patroness of our land, 
grant us the courage to reject 
the 'culture of death: 
Lead us into a new millennium of life. 
We ask this through Christ Our Lord. 

C76men! 



Pulpit Announcement 
June 15/16 

Today, (your Church's name) joins parishes across the nation in launching an 
"Override Campaign" - prayer, education and action directed toward a Congressional 
override of President Clinton's veto ofa bill banning a particularly grotesque abortion 
procedure bordering on infanticide - the partial birth abortion. Today we will begin by 
praying together for our nation's return to a respect for all life. As override voting dates draw 
near you will be asked to communicate with your Congressional representatives. The 
Catholic community, through prayer and action, can make a difference. 

Bulletin Announcement 
(for the weekends preceding July 11) 

National Day of Prayer and Fasting for Life 
As part of the campaign to override the presidential veto of the Partial-Birth 

Abortion Ban, Thursday, July 11 has been designated as a day of prayer and fasting for 
life .. Every diocese, each parish and individual parishioners are encouraged to join in this 
nationwide observance. Plan now to observe the day. We will keep you infonned as 
infonnation about specific events becomes available. 
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PKAFT 

',SPECIAL ALERT 
PARTIAL-BIRTH ABORTION 

4/5 INFANTICIDE - 1/5 ABORTION! ThebabyisforcefuUytumedto 

a breech position and delivered feet first, except for the head. Scissors are thrust into the base of the 
infant's skull and then the brain is suctioned out, killing the infant. The delivery of the dead child is then 
completed. 

CONGRESS VOTED TO BAN THE PROCEDURE 
PRESIDENT CLINTON VETOED THE BILL 

CONGRESS CAN OVERRIDE THE VETO 

Congress will have an opportunity to override the presidential veto. If two-thirds of the members of the 
House and Senate vote to override the veto, the partial-birth abortion procedure wiU banned in our country. 

~~~re;~;:~o~;~~~: =1~will;;;;=~E! 
tall your House Representative. 

Message: "Please vote to override the pre~idential veto ofHR 1833 - Partial-Birth Abortion Ban." 

Pray for President Clinton and our U.S. representatives, that God wiU open their eyes to this horrible 
abortion procedure and soften their hearts toward the unborn in our nation. 

Check below for your representative's position on a ban of the partial-birth abortion procedure .. 

District 
1 Wayne Gilchrist (R) 
2 Robert L. Ehrlich, Jr. (R) 
3 Benjamin L. Cardin (0) 
4 Albert R. Wynn (0) 
5 Steny H. Hoyer (D) 
6 Roscoe G. Bartlett (R) 
7 Elijah Cummings (0) 
8 Constance A. Morella (R) 
DC Eleanor Holmes-Norton 

Position 
For the ban 
For the ban 
Against the ban 
Against the ban 
Against the ban 
For the ban 
Elected after vote 
Against the ban 
Against the ban 

Phone 
(202) 225-5311 
(202) 225-3061 
(202) 225-4016 
(202) 225-8699 
(202) 225-4131 
(202) 225-2721 
(202) 225-4741 
(202) 225-5341 
(202) 225-8050 

.EAX 
(202) 225-0254 
(202) 225-3094 
(202) 225-9219 
(202) 225-8714 
(202) 225-4300 
(202) 225-2913 
(202) 225-3178 
(202) 225-1389 
(202) 225-3002 

Key: For the ban = Pro-Life Position Against the ban = Pro-Abortion Position 
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· MORE ON fJAltTIAL-DlRTH AUOltTION ~ 

• The partial-birth abortion procedure is typically done on babies who are 20 or more weeks' gestational 
age, These are fully-formed, conscious infants who can feel pain. 

• While the bill makes an exception for cases where the life of the mother is endangered and no other 
procedure would suffice, medical authorities have testified that this is never the case. Dr. Pamela E. Smith, 
director of medical education in the Department of Obstetrics and Gynecology at Mt. Sinai Hospital in 
Chicago has said, "There nre absolutely no obstetrical situations encountered in this country which require 
a partially delivered hUlllan [etus to be destroyed to preserve the life or health of the mother." 

~
Dr. Warren Hem, author ofthe most widely used textbook on abortion, Abortioll Practice, disputes 

claims that tlus procedure can ever be the safest for women with late-term pregnancies. Indeed, he says that 
'ng the baby to a breech position is "potentially dangerous" for the woman and could cause amniotic 

~uid embolism. 

• Dr. William Rashbaum, a professor of obstetrics and gynecology in New York City, says that he and 
Ius colleagues have performed partial-birth abortions "routinely since 1979. R It is not a rare procedure --
600 to 2000 of these abortions are performed each year in this country. 

• Recent polls demonstrate that 71 % of American voters, and 78% of American women, support a ban 
on this abhorrent procedure. 

• In the infamous case of Roe v Wade, the only Texas law which was not challenged was the one which 
reads: 

"Whoever shaJl, during parturition of the mother, destroy the vitality or life ill a child in 
a state of beillg born alld before actual birth, which child wOlild othenvise have been 
bom alive, shall be cOllfilled ill the pellitelltiary for life or for not less thall five years. " 

It remains criminal in the state of Texas to kill a partially-delivered c!uld. 



THE WHITE HOUSE 

WASHINGTON 

April 25, 1996 

MEMORANDUM FOR LEON PANETTA 

FROM: JACK QUINN V-V(;,"I<-

SUBJECT: PARTIAL-BIRTH ABORTION 

We may be asked, as we -explain our position on the Partial 
Birth Act, whether our proposed exception for "serious adverse 
health consequences" could include psychological harm. One 
possible answer goes as follows: 

No; that is a real red herring. Psychological reasons can 
never justify a doctor's decision to use the "partial birth" 
procedure as a way to perform an abortion. That's because 
it can't posstbly matter to a woman's mental health whether 
a doctor chooses one procedure rather than another. And 
that's all this legislation is about: not whether a woman 
can have an abortion, but whether she can have this kind of 
abortion. When that's the question, the woman's mental 
health is and should be entirely irrelevant. No doctor can 
make the choice of procedure on that basis. 

To explain this answer a bit further: what we are arguing 
about here is the justification for using a particular procedure 
-- not the justification for choosing to have an abortion at all. 
That's because the partial-birth legislation has to do only with 
the choice of procedure and not with the availability of abortion 
generally. It prohibits the use of a particular procedure in 
cases where an abortion is otherwise available. 

Because the above is true, the whole issue of mental health 
is a ruse. Mental health (though it may be a reason for having 
an abortion at all) just isn't a justification for choosing one 
procedure from the range of alternatives: no one procedure is 
better for the psyche than any other. Thus, we can say with 
certainty that the President's exemption -- which sets forth the 
circumstances in which a doctor can choose this procedure rather 
than another -- does not include the risk of psychological harm. 

The downsides of using an answer along these lines are: (1) 
Though the ultimate conclusion is easy to state, the rationale 
behind it is more difficult. If a person has to explain the 
conclusion, this complexity could cause trouble. (2) The answer 
suggests another question: Would the President allow a woman, in 
the post-viability stage, to get some kind of abortion for mental 
health reasons? Our answer says mental health is never a reason 
for choosing one procedure over another; but that leaves open 
whether it may be a reason for having an abortion at all. In 
suggesting that question, the answer may buy us trouble. 



THE WHITE HOUSE 

WASH INGTON 

April 25, 1996 

MEMORANDUM FOR LEON PANETTA 

FROM: JACK QUINN VV<.=I<-

SUBJECT: PARTIAL-BIRTH ABORTION 

We may be asked, as we 'explain our position on the Partial 
Birth Act, whether our proposed exception for "serious adverse 
health consequences" could include psychological harm. One 
possible answer goes as follows: 

No; that is a real red herring. Psychological reasons can 
never justify a doctor's decision to use the "partial birth" 
procedure as a way to perform an abortion. That's because 
it can't possibly matter to a woman's mental health whether 
a doctor chooses one procedure rather than another. And 
that's all this legislation is about: not whether a woman 
can have an abortion, but whether she can have this kind of 
abortion. When that's the question, the woman's mental 
health is and should be entirely irrelevant. No doctor can 
make the choice of procedure on that basis. 

To explain this answer a bit further: what we are arguing 
about here is the justification for using a particular procedure 
-- not the justification for choosing to have an abortion at all. 
That's because the partial-birth legislation has to do only with 
the choice of procedure and not with the availability of abortion 
generally. It prohibits the use of a particular procedure in 
cases where an abortion is otherwise available. 

Because the above is true, the whole issue of mental health 
is a ruse. Mental health (though it may be a reason for having 
an abortion at all) just isn't a justification for choosing one 
procedure from the range of alternatives: no one procedure is 
better for the psyche than any other. Thus, we can say with 
certainty that the President's exemption -- which'sets forth the 
circumstances in which a doctor can choose this procedure rather 
than another -- does not include the risk of psychological harm. 

The downsides of using an answer along these lines are: (1) 
Though the ultimate conclusion is easy to state, the rationale 
behind it is more difficult. If a person has to explain the 
conclusion, this complexity could cause trouble. (2) The answer 
suggests another question: Would the President allow a woman, in 
the post-viability stage, to get some kind of abortion for mental' 
health reasons? Our answer says mental health is never a reason 
for choosing one procedure over another; but that leaves open 
whether it may be a reason for having an abortion at all. In 
suggesting that question, the answer may buy us trouble. 
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April 24, 1996 ~ ""- ~ ''1.( 

MEMORANDUM FOR JACK QUINN. \.. '\. i.' <. - ~~ 
KAT H Y WALLMAN!.. "\J.. ~ .. ~ ,( ;,.J, (\ ,( "\ (, 

FROM: ELENA KAGAN GIL.-";{'.I~ ""-J~' ~ "\.t-!-:~ ,\ ~ 
~ c..." ." '- ~'J. '01 (T ~_-

SUBJECT: PARTIAL-BIRTH ABORTI~'"h" ' ~ ~" ).... '" "\ ~. 
Yesterday, I gave you proposed l~i:rative language o~ / 

partial-birth abortion. In addition, Todd received back from the~~ 
President a copy of the three-page letter Todd and I prepared ,d.J v< 
last week explaining the President's position. The President _ ~ 
wrote that it was an excellent letter and that we should ~~ 
"proceed." All this raises the question what, if any, further ~.~ 
actl0n we should take on this matter: Should we send up ~ l' 
legislation? Release the letter (if so, to whom)? Both? ~ ~~ 
Nei ther? We should put these choices to the President; here are '" /"'''''1 
some of my preliminary thoughts on the matter. ~ 

There is something to be said for not doing anything at this ~~ 
time. For now, at least, the issue has subsided. Releasing the ~ ~ 

~ , letter and/or sending up legislation will only revive press ~~" 
1""'-' . interest in the controversy. More, sending up legislation will I v), 
~ ~ anger the pro-choice community. And finally (perhaps most f'~ 

~
importantlY)' sending up proposed legislation may involve the 
President in some, very sticky questions about why he chose the 

~:; language he did, what it means, and what amendments he would 
~ accept. If (and this is an if) Congress has any interest in 

negotiating on the bill, the President might find himself facing 
~ some very difficult choices. (For example, Congress could 
~(r redefine the proposed health exception to make it much narrower 
~ and then ask why the President will not accept Congress's version 

~. of the exception.) 

On the other hand, sending up legislation may be the only I 4 I.l 
way to show that the President is serious about the position he ~ ~, 
has taken. Given that this issue will not disappear, the ~_. ~~ 
President should try to position himself so as to minimize the .~, 
damage from it. That means backing up rhetoric with action -- in~ I~ 
much the same way as it made sense to submit a balanced budget I r~1 
rather than just saying the President favored deficit reduction. ~.( 1 
Submitting legislation, though again raising the issue to the 1l ~ 
surface, will provide the President with the long-term cover he i~ 
needs on this issue. And if Congress is willing to negotiate, , ~; 
perhaps that is all to the good -- because perhaps there is a ~ ~~ ~ 
comprom~se.position ~hat the President would favor and that w?Ul~~, 
turn thlS lssue to hlS advantage. ,~ ~ U 

. ~ ~ ... 1.1 d 
If we do decide to send up legislation, I would cover lt ~ " 

with a letter to Congress similar to the one Todd and I prepared,~ J 

.... 4-4. '" ~ ("" ," ~t... 
'1:/1 "'" " ... ~ .J # ..... ~ <.~ -

-1,. J ,l' ~ '"¥ 
... ~ "<.0 
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explaining the President's overall position on this issue and his 
proposed health exception. I do not think it makes sense to 
release the letter without sending up legislation; this would 
provoke renewed interest in the issue without particularly 
enhancing the president's credibility. Likewise, I do not think 
it makes sense to send up legislation without also issuing a 
letter; this would ignore an opportunity to provide a clear and 
cogent explanation of why the President vetoed the original bill 
and why he is now offering an amended version. 
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THE WHITE HOUSE 

WASHINGTON 

April 24, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: 

SUBJECT: 

ELENA KAGAN G,/L-
PARTIAL-BIRTH ABORTION 

Yesterday, I gave you proposed legislative language on 
partial-birth abortion. In addition, Todd received back from the 
President a copy of the three-page letter Todd and I prepared 
last week explaining the President's position. The President 
wrote that it was an excellent letter and that we should 
"proceed." All this raises the question what, if any, further 
action we should take on this matter: Should we send up 
legislation? Release the letter (if so, to whom)? Both? 
Neither? We should put these choices to the President; here are 
some of my preliminary thoughts on the matter. 

There is something to be said for not doing anything at this 
time. For now, at least, the issue has subsided. Releasing the 
letter and/or sending up legislation will only revive press 
interest in the controversy. More, sending up legislation will 
anger the pro-choice community. And finally (perhaps most 
importantly), sending up proposed legislation may involve the 
President in some very sticky questions about why he chose the 
language he did, what it means, and what amendments he would 
accept. If (and this is an if) Congress has any interest in 
negotiating on the bill, the President might find himself facing 
some very difficult choices. (For example, Congress could 
redefine the proposed health exception to make it much narrower 
and then ask why the President will not accept Congress's version 
of the exception.) 

On the other hand, sending up legislation may be the only 
way to show that the President is serious about the positiQn he 
has taken .. Given that this issue will not disappear, the 
President should try to position himself so as to minimize the 
damage from it. That means backing up rhetoric with action -- in 
much the same way as it made sense to submit a balanced budget 
rather than just saying the President favored deficit reduction. 
Submitting legislation, though again raising the issue to the 
surface, will provide the President with the long-term cover he 
needs on this issue. And if Congress is willing to negotiate, 
perhaps that is all to the good -- because perhaps there is a 
compromise position that the President would favor and that would 
turn this issue to his advantage. 

If we do decide to send up legislation, I would cover it 
with a letter to Congress similar to the one Todd and I prepared, 
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explaining the President's overall position on this issue and his 
proposed health exception. I do not think it makes sense to 
release the letter without sending up legislation; this would 
provoke renewed interest in the issue without particularly 
enhancing the president's credibility. Likewise, I do not think 
it makes sense to send up legislation without also issuing a 
letter; this would ignore an opportunity to provide a clear and 
cogent explanation of why the President vetoed the original bill 
and why he is now offering an amended version. 



THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM FOR LEON PANETTA 
CHIEF OF STAFF 

FROM, KA TIlLEEN W ALLMAPj{;J 

SUBJECT: PARTIAL BIRTH ABORTION ACT 

DATE: FEBRUARY 16, 1996 

Pursuant to our meeting this morning, here are some talking points concerning the 
constitutional infirmity of Option 1 and why Option 2 is the best way to reconcile the desire 
for limits on the availability of the partial birth abortion procedure with Roe v. Wade. 

With respect to the letter, I believe that the bracketed language should be restored 
because it makes the letter more consistent with Option 2. More important than changing the 
letter, however, is guidance from the President that he agrees that Option 1 should not be 
embraced because of its constitutional infirmity, and that Option 2 suffices to effect his will 
on this difficult issue. This guidance is important because, whatever the final wording of the 
letter, we will need to be prepared to explain to the pro-choice groups, who will call 
promply upon release of this letter, what it means in terms of Roe v. Wade. 

I also wanted to remind you that, as stated in the February 2nd memorandum, the 
Office of Legal Counsel at Justice agrees with the White House Counsel's Office that Option 
1 is unconstitutional: OLC also thinks that Option 2 is unconstitutional, but White House 
Counsel's Office disagrees. We believe that Option 2 is one of three options that have been 
presented to the President that are at least arguably constitutional. 

Please let me know if you need anything further. 

cc: Martha Foley 
Harold Ickes 
Elena Kagan 
Evelyn Lieberman 
Nancy-Ann Min 
Jack Quinn 
Carol Rasco 
Todd Stem 
Melanne Verveer 
Marilyn Yager 
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1. Why Option 1 is unconstitutional. 

Option 1 allows a doctor to use the partial birth abortion procedure in an abortion, whether pre- or 
post-viability, only when the abortion is necessary to preserve the life of the mother or prevent 
serious adverse health consequences to her -- that is, where tpe pregnancy itself poses a threat to 
the life or serious health interests of the mother and must be terminated to end that threat. 

This means that a doctor could not elect to use the partial birth abortion procedure in the following 
circumstances: 

A woman in her tenth week of pregnancy decides to have an abortion. It is an elective 
abortion; the pregnancy presents no risk to her life or health However, the doctor 
determines that the use of the partial birth abortion procedure, rather than some other 
procedure, is necessary to avoid serious adverse consequences to the woman's health. 
Under Option 1, the doctor may not use the procedure. And the woman could not have a 
safe abortion, because th~ only method that the doctor judges to be safe is not pennitted. 

Roe v. Wade broadly protects a woman's right to choose during these early, pre-viability weeks of 
pregnancy. To embrace an option that would prevent a woman, as in the above example, from 
having a safe elective ,abortion altogether during the pre-viability period will be viewed by pro
choice groups as an extremely significant undercutting of the President's previously and often stated 
commitment to Roe v. Wade. This will cause tumult in that community and in the President's 
relations with them. 

2. Option 2 is the best way to reconcile the desire for limits on the use of the procedure 
with Roe v. Wade. 

Option 2 allows a doctor to use the partial birth abortion procedure --

post-viability: only when the abortion is necessary to end a pregnancy that poses a threat to 
the life of the woman or presents serious adverse consequences to her health (identical to 
Option 1); and 

pre-viability: both (i) when the abortion is necessary to end a pregnancy that poses a threat 
to the life or serious health interests of the mother; AND (ii) when the abortion is perfonned 
for "elective" reasons, but the doctor determines that he must use the partial birth abortion 
procedure to avoid a threat to the life or serious health interests of the mother. 

Option 2 solves the difficulty presented in the pre-viability scenario described above, because the 
doctor would be permitted to use the partial birth abortion procedure, based on his detennination 
that it is the only method that will avoid 'a serious injury to the woman's health. 

Option 2 thus allows the President to endorse a position that says that this procedure may never be 
used unless necessary to avoid risk to life or serious health consequences, without raising the major 
constitutional problems raised by Option 1. or raising questions about the consistency of his 
commitment to upholding Roe v. Wade. 



THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM FOR JACK QUINN AND ELENA KAGAN 

FROM: KATHLEENWALLM~ 
SUBJECT: POSITION ON LATE TERM ABORTION 

DATE: APRIL 22, 1996 

In the preparatory session for Secretary Shalala's appearance for the Brinkley show, it 
occurred to me that we need a succinct way of describing where the President is on this issue 
and why his position is not the equivalent of partial birth abortion on demand. I would 
appreciate your reaction to the following as a summation that could be used by people who 
are called upon to talk about this issue for the President. , 

ik- (1.,...--, I tJ "'- ~ 
~ "Qte P~sident does not support late'term abortion on demand. and does H6t support 

,/ us.e o~s procedu€}on demand. ~He supports making it available.to mothers who, 

! proponents of the legislation do not believe that the incorporating the term "serious --
/ Without It, would die or suffer serIOUS adverse consequences to their health. If th~ 

! adverse health consequences" into the legislation is sufficient to rule out the use of 
i this procedure on demand, we welcome the opportunity to talk with them. 
! 

Another difficult question came up at the briefmg session: "Does the President 
believe that psychological injury could be a serious adverse health consequence?" We need ;"""'(c 
to develop an answer to this question. Elena, IS there learning from the choice groups or in: K 
the case law about whether this is a real issue or a made up one? : "t

I 
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tHE WHITE HOUSE 

WASH INGTON 

MEMORANDUM FOR JACK QUINN AND ELENA KAGAN / 

FROM: KATHL~EN WALLM~ 
SUBJECT: POSITION ON LATE TERM ABORTION 

DATE: APRIL 22, 1996 

In the preparatory session for Secretary Shalala' s appearance for the Brinkley show, it 
occurred to me that we need a succinct way of describing where the President is on this issue 
and why his position is not the equivalent of partial birth abortion on demand. I would 
appreciate your reaction to the following as a summation that could be used by people who 
are called upon to talk about this issue for the President. 

The President does not support late term abortion on demand, and does not support 
use of this procedure on demand. He supports making it available to mothers who, 
without it, would die or suffer serious adverse consequences to their health. If the 
proponents of the legislation do not believe that the incorporating the term "serious 
adverse health consequences" into the legislation is sufficient to rule out the use of 
this procedure on demand, we welcome the opportunity to talk with them. 

Another difficult question came up at the briefing session: "Does the President 
believe that psychological injury could be a serious adverse health consequence?" We need 
to develop an answer to this question. Elena, is there learning from the choice groups or in 
the case law about whether this is a real issue or a made up one? 
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THE WHITE HOUSE 

WASHI NGTON 

January 29, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: JACK QUINN 

SUBJECT: PARTIAL BIRTH ABORTION ACT 

You have asked for a response to a memo from Lee Strobel 
urging you to sign the partial birth abortion act. The memo you 
received argues: (1) that many partial birth abortions are 
performed in "routine" cases, where there is no life or safety 
issue; (2) that even in non-routine cases, there are always 
equally sound medical alternatives to the partial birth 
procedure; and (3) that some of the non-routine cases highlighted 
by pro-choice groups (notably, the Coreen Costello and Viki 
Wilson cases) would not be affected by the legislation. Each of 
these arguments is not quite accurate, for the reasons described 
below. At bottom, even acknowledging that medical opinion on 
this procedure is divided, the best available information, viewed 
in light of Supreme Court law, suggests that a veto of the bill 
is appropriate on grounds that it does not sufficiently protect 
the health of the woman. 

1. With regard to the claim that many partial birth abortions 
are performed in routine cases, you have objected -- and should 
continue to object -- to the use of this procedure in any 
"routine" case, not involving a woman's life or safety. If the 
bill were amended as you have insisted it be, such that you could 
sign it, then the procedure would be banned in routine cases 
i.e., where the life or health of the mother is not at risk. 

2. Doctors have offered a range of different views as to 
whether and when use of the partial birth procedure is medically 
necessary or appropriate. Some doctors, as the memo to you 
indicates, believe that alternative medical procedures are always 
as safe or safer than the partial birth procedure. Other doctors 
claim that the partial birth procedure is often the safest 
surgical alternative for women late in pregnancy. These other 
doctors, among other things, say that the procedure poses the 
least risk to a woman's future reproductive capacity. 

A federal district court in Ohio recently addressed this 
matter in ruling on the constitutionality of a state statute 
banning partial birth procedures. After six days of hearings, 
during which several medical experts testified on each side of 
the issue, the district court concluded that the partial birth 
procedure "appears to pose less of a risk to maternal health" 
than do other procedures available late in pregnancy. 

Given the state of medical evidence on this subject, it 
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seems appropriate.to leave to doctors themselves the decision 
whether the procedure is medically necessary. The question the 
Act presents is whether to prevent such doctors from acting on a 
judgment that the procedure is the safest available in a 
particular circumstance. In this regard, the Supreme Court has 
recognized that abortion regulations must "allow the attending 
physician the room he needs to make his best medical judgment." 
Such an approach, which allows the medical community to make 
clearly medical decisions, seems the surest way to protect the 
health of women. 

3. The facts relating to the Costello and Wilson cases are 
somewhat uncertain, but this uncertainty tends to reinforce, 
rather than undermine, the Administration's current position on 
the Partial Birth Act. The Strobel memo claims that Coreen 
Costello did not have a partial birth procedure as defined by the 
Act. Some doctors would support this claim; others would dispute 
it. There is enormous uncertainty within the medical community 
as to exactly which procedures this Act covers. The Act does not 
use any medically recognized terms, and although the definition 
in the Act of "partial birth abortion" may seem clear to a 
layman, many doctors say that they do not know how it would apply 
to particular medical procedures. The dispute over whether 
Costello's procedure was covered by the Act thus points to a real 
problem with the legislation: its vagueness and lack of clarity 
as applied to the real world of medicine. 

Similarly, it is not clear whether the Costello and Wilson 
procedures would fall within the bill's current "life of the 
.mother" exemption. Even if Costello and Wilson were in life
threatening (as opposed to health-threatening) pregnancies, which 
is itself unclear, a partial birth abortion may not have been 
"necessary" to save their lives, as the current exemption 
requires. Under this exemption, it is apparently not enough that 
a woman is in a life-threatening pregnancy and that her doctor 
has determined that the partial birth procedure is the most 
medically appropriate; a partial birth procedure falls within the 
exemption only if that procedure, and no other, is capable of 
saving the woman's life. No one knows -- indeed, given the state 
of medical evidence on these matters, it seems impossible to know 
-- whether Costello or Wilson (or any other woman in their 
situation) would get any relief from this very limited exemption. 

In any event, it seems indisputable that this bill, if it 
passes, will operate in certain cases to prevent women from 
receiving the medical procedures that their doctors believe to be 
the safest for them. As you know, this result is forbidden by 
current constitutional law, which insists that at every stage of 
a pregnancy, the state's interest in regulating abortion yield to 
preservation of a woman's health. It is this infirmity alone 
that impels me to advise you that the proposed Act does not pass 
constitutional muster. ~ vL. 
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SUBJECT: PARTIAL BIRTH ABORTION ACT 2f; ~--V~)j~\~~ 

You have asked for a response to a memo from Lee Str~bel~A ~)1 
urging you to sign the partial birth abortion act. The memo yo~~ 
received argues: (1) that many partial birth abortions are ~,~ 
performed in "routine" cases, where there is no life or safety 
issue; (2) that even in non-routine cases, there are always ~I 
equally sound medical alternatives to the partial birth vG 
procedure; and (3) that some of the non-routine cases highlighted ~f 
by pro-choice groups (notably, the Coreen Costello and Viki 
Wilson cases) would not be affected by the legislation. Each of 
these arguments is not quite accurate, for the reasons described 
below. At bottom, even acknowledging that medical opinion on 
this procedure is divided; the best available information, viewed 
in light of Supreme Court law, suggests that a veto of the bill 
is appropriate on grounds that it does not sufficiently protect 
the health of the woman. 

1. With regard to the claim that many partial birth abortions 
are performed in routine cases, you have objected -- and should 
continue to object -- to the use of this procedure in any 
"routine" case, not involving a woman's life or safety. If the 
bill were amended as you have insisted it be, such that you could 
sign it, then the procedure would be banned in routine cases 
i.e., where the life or health of the mother is not at risk. 

2. Doctors have offered a range of different views as to 
whether and when use of the partial birth procedure is medically 
necessary or appropriate. Some doctors, as the memo to you 
indicates, believe that alternative medical procedures are always 
as safe or safer than the partial birth procedure. Other doctors 
claim that the partial birth procedure is often the safest 
surgical alternative for women late in pregnancy. These other 
doctors, among other things, say that the procedure poses the 
least risk to a woman's future reproductive capacity. 

A federal district court in Ohio recently addressed this 
matter in ruling on the constitutionality of a state statute 
banning partial birth procedures. After six days of hearings, 
during which several medical experts testified on each side of 
the issue, the district court concluded that the partial birth 
procedure "appears to pose less of a risk to maternal health" 
than do other procedures available late in pregnancy. 

Given the state of medical evidence on this subject, it 



,. 

seems appropriate to leave to doctors themselves the decision 
whether the procedure is medically necessary. The question the 
Act presents is whether to prevent such doctors from acting on a 
judgment that the procedure is the safest available in a 
particular circumstance. In this regard, the Supreme Court has 
recognized that abortion regulations must "allow the attending 
physician the room he needs to make his best medical judgment." 
Such an approach, which allows the medical community to make 
clearly medical decisions, seems the surest way to protect the 
health of women. 

3. The facts relating to the Costello and Wilson cases are 
somewhat uncertain, but this uncertainty tends to reinforce, 
rather than undermine, the Administration's current position on 
the Partial Birth Act. The Strobel memo claims that Core en 
Costello did not have a partial birth procedure as defined by the 
Act. Some doctors would support this claim; others would dispute 
it. There is enormous uncertainty within the medical community 
as to exactly which procedures this Act covers. The Act does not 
use any medically recognized terms, and although the definition 
in the Act of "partial birth abortion" may seem clear to a 
layman, many doctors say that they do not know how it would apply 
to particular medical procedures. The dispute over whether 
Costello's procedure was covered by the Act thus points to a real 
problem with the legislation: its vagueness and lack of clarity 
as applied to the real world of medicine. 

Similarly, it is not clear whether the Costello and Wilson 
procedures would fall within the bill's current "life of the 
mother" exemption. Even if Costello and Wilson were in life
threatening (as opposed to health-threatening) pregnancies, which 
is itself unclear, a partial birth abortion may not have been 
"necessary" to' save their lives, as the current exemption 
requires. Under this exemption, it is apparently not enough that 
a woman is in a life-threatening pregnancy and that her doctor 
has determined that the partial birth procedure is the most 
medically appropriate; a partial birth procedure falls within the 
exemption only if that procedure, and °no other, is capable of 
saving the woman's life. No one knows -- indeed, given the state 
of medical evidence on these matters, it seems impossible to know 
-- whether Costello or Wilson (or any other woman in their 
situation) would get any relief from this very limited exemption. 

In any event, it seems indisputable that this bill, if it 
passes, will operate in certain cases to prevent women from 
receiving the medical procedures that their doctors believe to be 
the safest for them. As you know, this result is forbidden by 
current constitutional law, which insists that at every stage of 
a pregnancy, the state's interest in regulating abortion yield to 
preservation of a woman's health. It is this infirmity alone 
that impels me to advise you that the proposed Act does not pass 
constitutional muster. 



THE WHITE HOUSE 

WASHINGTON 

January 22, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: JACK QUINN 

SUBJECT: PARTIAL-BIRTH ABORTION BAN 

You have raised questions about the Partial Birth 
Abortion Ban Act -- most notably, about when the procedure 
prohiRited in the Act is used. Hard facts on such questions 
are d'ifficult to find. The interest groups use wildly 
different statlstics, and the medical community has largely 
declined comm~nt on these issues. But the best available 
information, when viewed in light of current Supreme Court 
precedent, indicates that the current Administration position 
-- opposing the bill because it does not sufficiently protect 
the health of the woman -- is correct. 

The number of partial birth abortions performed each 
year is very small. Allor almost all partial birth 
abortions occur after twenty weeks of pregnancy. About 
13,000 (of 1.5 million) abortions each year occur at this 
stage. Partial birth abortions probably account for between 
400 and 600 of these 13,000 abortions, although some doctors 
have warned that the Act, because worded vaguely, may apply 
to more. 

There is little firm data on the circumstances in which 
these abortions are performed. The pro-choice gro~ps claim'-__ J 

that almost all partial birth abortions (like almost all 
late-term abortions generally) are performed to protect the 
life or health (including future reproductive capacity) of 
the woman or in cases of severe fetal deformity. Pro-life 
groups claim that many of these abortions are performed in 
other kinds of cases. One doctor who performs these 
abortions has said that up to 80% of his procedures are 
"elective," but this may means only that they are non-
emergency surgery; the procedures still may be necessary to 
protect the life or health of the woman. (In addition, this 
doctor performs only pre-viability partial-birth abortions, 
which are comparatively rare and which are much more likely 
to be "elective.") The leading medical groups have not 
offered any statistics on these matters. The most that any 
medical group has said is that the partial birth procedure 
sometimes best protects the life and health of the woman and 
that doctors often choose the procedure for that reason. 

Whatever the f~cts on the circumstances in which the 
procedure is used, the Administration has objected to the 
bill only because it prohibits using the partial birth 
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procedure to protect the life or health of the woman. If the 
Administration's position were accepted, Congress could pass 
legislation banning any partial birth abortion not meant to 
protect the life or health of the woman -- roughly speaking, 
in layman's language, any "elective" partial birth abortion. 
In sum, you can object to this bill because it applies to 
other than purely elective abortions, and you can make clear 
that you would support a bill that, by including a properly 
drafted life and health exception, applied only to "elective" 
abortions. 

As Walter Dellinger has opined, an objection of this 
kind is constitutionally required. Even in the post
viability period, the government's interest in regulating 
abortion must yield to preservation of a woman's life and 
health. This means both that the government may not deny 
access to abortion to a woman whose life or health is 
threatened by pregnancy and that the government may not 
regulate access to abortion in a manner that effectively 
requires a woman to bear an increased medical risk from the 
procedure. Because the Act does not allow partial birth 
abortions when such procedures will most fully protect a 
woman's health, it fails to satisfy this standard. 

Descriptions of the partial birth procedure should make 
anyone uncomfortable (though other abortion procedures also 
can be described in a grizzly manner). Because of the 
procedure's disturbing qualities, I do not recommend that you 
object to the Act on any grounds suggestive of the position 
that all regulation of the procedure is improper. I 
recommend that you instead object to the Act on the narrow 
ground that this particular regulation fails to protect 
sufficiently the health of the woman and indicate your 
willingness to sign a bill that includes such protection. 
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JACK QUINN -

SUBJECT: PARTIAL-BIRTH ABORTION BAN 

You have raised questions about the Partial Birth 
Abortion Ban Act -- most notably, about when the procedure 
prohibited in the Act is used. Hard facts on such questions 
are difficult to find. The interest groups use wildly 
different statistics, and the medical community has largely 
declined comment on these issues. But the best available 
information, when viewed in light of current Supreme Court 
precedent, indicates that the current Administration position 
-- opposing the bill because it does not sufficiently protect 
the health of the woman --is correct. 

The number of partial birth abortions performed each 
year is very small. Allor almost all partial birth 
abortions occur after twenty weeks of pregnancy. About 
13,000 (of 1.5 million) abortions each year occur at this 
stage. Partial birth abortions probably account for between 
400 and 600 of these 13,000 abortions, although some doctors 
have warned that the Act, because worded vaguely, may apply 
to more. 

There is little firm data on the circumstances in which 
these abortions are performed. The pro-choice groups claim 
that almost all partial birth abortions (like almost all 
late-term abortions generally) are performed to protect the 
life or health (including future reproductive capacity) of 
the woman or in cases of severe fetal deformity. Pro-life 
groups claim that many of these abortions are performed in 
other kinds of cases. One doctor who performs these 
abortions has said that up to 80% of his procedures are 
"elective," but this may means only that they are non
emergency surgery; the procedures still may be necessary to 

II 
protect the life or health of the woman. (In addition, this 
doctor performs only pre-viability partial-birth abortions, 
which are comparatively rare and which are much more likely 
to be "elective.") The leading medical groups have not 
offered any statistics on these matters. The most that any 
medical group has said is that the artial birth procedure 
sometim otects the I' It the woman and 
that doctors often choose the procedure for that reason. 

Whatever the facts on the circumstances in which the 
procedure is used, the Administration has objected to the 
bill only beciuse it prohibits using the partial birth 
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procedure to protect the life or health of the woman. If the 
Administration's position were accepted, Congress could pass 
legislation banning any partial birth abortion not meant to 

~
protect the life or health of the woman -- roughly speaking, 
in layman's language, any "elective" partial birth abortion. 
In sum, you can object to this bill because it applies to 
other than purely elective abortions, and you can make clear 
that you would support a bill that, by including a properly 
drafted life and health exception, applied only to "elective" 
abortions. 

As Walter Dellinger has opined, an objection,of this 
kind is constitutionally required. Even in the post
viability period, the government's interest in regulating 
abortion must yield to preservation of a woman's life and 
health. This means both that the government may not deny 
access to abortion to a woman whose life or health is 
threatened by pregnancy and that the government may not 
regulate access to abortion in a manner that effectively 
requires a woman to bear an increased medical risk from the 
procedure. Because the Act does not allow partial birth 
abortions when such procedures will most fully protect a 
woman's health, it fails to satisfy this standard. 

Descriptions of the partial birth procedure should make 
anyone uncomfortable (though other abortion procedures also 
can be described in a grizzly manner). Because of the 
procedure's disturbing qualities, I do not recommend that you 
object to the Act on any grounds suggestive of the position 
that all regulation of the procedure is improper. I 
recommend that you instead object to the Act on the narrow 
ground that this particular regulation fails to protect 
sufficiently the health of the woman and indicate your 
willingness to sign a bill that includes such protection. . 



THE WHITE HOUSE 

WASHINGTON 

April 11, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN G:IC-

SUBJECT: FUTURE ABORTION BILLS? 

It seems possible to me that Congress could present the 
President with one or both of the following pieces of abortion 
legislation: 

1. A bill prohibiting all post-viability abortions except those 
necessary to protect life or health; and/or 

2. A bill prohibiting all partial-birth abortions (post- or pre
viability) except those necessary to protect life or health. 

Each bill would define the health exception as narrowly as 
possible -- say, to apply only when the abortion itself (not, in 
the case of the partial-birth legislation, the particular 
procedure) is necessary to prevent serious and permanent physical 
(not psychological) injury. 

Of course, the Republicans may not wish to give the 
President the opportunity to sign these bills. But if I were 
them, I'd think pretty seriously about placing the President in 
this position. 

Something to think about? 
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February 15, 1996 

MEMORANDUM FOR JACK QUINN 

FROM: ELENA KAGAN 

SUBJECT: PARTIAL BIRTH ABORTION ACT 

As you recall, Leon suggested to you a few days ago that the 
President does not want to distinguish at all between the pre
viability and post-viability stages of pregnancy in regulating 
partial birth abortions. I am not sure why the President would 
resist this distinction; he, the public, and the Court all have 
accepted the meaningfulness of this distinction in a wide variety 
of contexts. But if he insists that no distinction be made, 
there seem to be only two possible Administration positions. 

1. The first position is set forth as Option 1 in our February 
2 memo. This approach would allow use of the partial birth 
procedure, whether in the pre-viability or post-viability stage, 
in only one circumstance: where the abortion is performed because 
the pregnancy poses a threat to the life or the serious health 
interests of the woman. 

The problem with this approach is twofold. First, it is 
unconstitutional, because it prohibits use of the partial birth 
procedure in any pre-viability case in which the woman desires 
the abortion for non-health related reasons, even if the partial 
birth procedure (as compared to other procedures) is necessary to 
protect her from serious adverse health consequences. Second, 
the groups will go crazy, exactly because the approach effects 
this broadscale pre-viability prohibition. 

2. The second position is not offered in our February 2 memo. 
This approach would allow use of the partial birth procedure, 
whether in the pre-viability or post-viability stage, in two 
circumstances: (a) as above, where the abortion is performed 
because the pregnancy poses a threat to the life or the serious 
health interests of the woman; or (b) where the abortion is 
performed for non-health-related reasons, but the use of the 
partial birth procedure (as opposed to other abortion procedures) 
is necessary to avert a threat to the life or the serious health 
interests of the woman. 

In the vast majority of states, this approach effectively 
would distinguish between the pre- and post-viability stages 
because circumstance (b) above would have no actual consequence 
after viability. This is because most states prevent a woman 
from getting any post-viability abortion (partial birth or any 
other) for non-health related reasons. Whatever the scope of the 
federal law on partial birth abortions, such broadscale state 



restriction of post-viability abortions would continue. In these 
states, then, the position outlined here would operate in the 
exact same way as (though look different than) Option 2 in our 
February 2 memo: it would allow partial birth abortions post
viability in circumstance (a) and pre-viability in circumstances 
(a) and (b). 

In these states, of course, the real effect of the federal 
law would be on pre-viability partial birth abortions. After 
viability, such abortions would be available exactly where they 
are today: where the pregnancy endangers the woman's life or 
health. But before viability, such abortions would be available 
only where there is some health link; today, they are available 
in any case at all, regardless whether either the abortion itself 
or the election of the particular procedure is medically 
necessary. 

In the small minority of states that do allow post-viability 
abortions for non-health-related reasons, the approach outlined 
here would operate identically on pre- and post-viability partial 
birth abortions. That is, the approach would allow partial birth 
abortions both before and after viability in circumstances (a) 
and (b). 

In these states, the federal law would cut into the 
incidence of both pre-viability and post-viability partial birth 
abortions. Whereas today a woman always can get such an abortion 
(whether pre- or post-viability), the federal law will limit the 
availability of such abortions (again, either pre- or post
viability) to cases in which either the abortion itself or the 
election of the particular procedure is medically necessary. 

This approach is far preferable to the first position set 
out above. First, it does not suffer from the constitutional 
defect associated with the first position because it allows 
partial birth abortions where use of that particular procedure 
(even if not the abortion itself) is medically necessary. 
Second, it will not make the groups go crazy, again because it 
fully protects the right of the woman to any medically necessary 
procedures. 

If we have to treat pre- and post-viability abortions alike, 
then, this is how we should do it: by allowing use of the partial 
birth procedure whenever either the abortion or the election of 
the particular procedure is medically necessary. Stated in 
statutory language (as in our other memo), this option goes as 
follows: 

The prohibition of the Act shall not apply to any abortion 
if, in the medical judgment of the attending physician, the 
abortion or election of particular method of abortion is 
necessary to preserve the life of the woman or avert a 
serious adverse health consequence to the woman. 



I January 31, 1996 

MEMORANDUM FOR LEON PANETTA 

FROM: JACK QUINN 

SUBJECT: BOXER AMENDMENT 

The Boxer Amendment protects the use of "partial birth 
abortions" in the following circumstances: 

• 

• 

at any time prior to the viability of the fetus 

after viability when the abortion is necessary to preserve 
the life of the woman or avert serious adverse health 
consequences to the woman. 

The protection the Boxer Amendment gives to the partial 
birth procedure may go beyond the President's current position in 
the following way: 

• The Boxer Amendment protects all pre-viability partial birth 
abortions, even when the abortion is being performed for 
non-health-related reasons and there are equally safe 
medical procedures available. 

• The President may wish to allow regulation of partial birth 
abortions when there are no health issues involved -- that 
is, when the abortion is not being performed for health
related reasons and when there are equally safe medical 
procedures available. 

• Note, however, that a decision to allow regulation of 
partial birth abortions when there are no health issues 
involved would raise a constitutional question: whether such 
a regulation imposes an "undue burden" on a woman's ability 
to obtain an abortion. It is not clear how the courts would 
decide this question. 

The Boxer Amendment raises one constitutional question of 
its own: 

• The Amendment protects partial birth abortions after 
viability only to preserve life or avert "serious" health 
consequences. 

• The Court has always insisted that abortions be protected 
when necessary to protect the health of the woman: it has 
never used the word "serious" or any other qualifier. A 
requirement of serious risk may be implicit in the Court's 
statements. But this is currently an open question. 
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MEMORANDUM FOR THE ~DENT 
FROM: TODD STERN70J. 

SUBJECT: Veto of H.R. 1833 -- "Partial Birth" Abortion bill 

Your advisors (Melanne, George, Counsel's Office, DPC and others) 
seek your guidance on how you want to handle the veto of this 
bill, which will probably be scheduled for Thursday (last day for 
action is April 17). All agree that the veto event should be 
relatively low-key, but three different options have been 
discussed: 

Option 1: You sign privately. No press. (There could be a White 
House photo.) This has the advantage of keeping the veto, which 
is highly unpopular with pro-life and religious groups, as low 
key as possible. The disadvantages are that (i) it may look as 
though you are trying to hide the veto -- something that won't 
work anyway and won't look forthright; and (ii) by not speaking 
orally to the press, you will give your opponents an advantage in 
defining the issue rather than getting your own message out. 

option 2: You first meet privately with a woman or, if possible, 
a couple who have a powerful story to tell. White House photo 
only. You then sign the veto message in the Oval alone, before 
the pool. In your brief remarks, you would reference your 
conversation with them. Public Liaison has been in touch with a 
number of women who have moving stories to tell -- women, for 
example, who were staunchly pro-life but carne to see, through 
their own painful experience, that, on rare and painful 
occasions, this procedure is necessary to save a women's life or 
spare her truly serious adverse consequences to her health. 

option 3: You meet with the couple privately, then bring them 
into the Oval Office, where they witness you sign the veto 
message before the pool, but do not speak. This option goes the 
furthes't in putting a human face on why you are vetoing the bill. 
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THE WHITE HOUSE 

WASHINGTON 

February 2, 1996 

MEMORANDUM FOR THE PRESIDEN~ 

FROM: LEON PANETT~CK QUINN~d(
GEORGE STEPHANOPOULOS, NANCY-ANN MIN 

SUBJECT: PARTIAL BIRTH ABORTION ACT 

--, - I .• \0 
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Detailed below are four ways of amending the .Partial Birth 
Abortion Act. They differ with respect to (1) the meaning and 
appropriate scope of a life and health exception and (2) the 
permissibility of imposing any restrictions on use of the 
procedure in the pre-viability setting. Of course, we need not 
propose any statutory language. But these formulations will help 
to bring into sharper focus the question of when the regulation 
of partial birth abortions is impermissible. 

The Office of Legal Counsel of the Justice Department 
believes that only one of the following proposals meets 
constitutional standards -- namely, Option 4 (the option, of the 
ones presented here, allowing greatest use of the partial birth 
procedure). The White House Counsel's Office disagrees, 
believing that Options 2, 3, and 4 are all at least arguably 
constitutional. On the other hand, the White House Counsel's 
Office agrees with OLCthat Option 1 is unconstitutional because 
it prevents a doctor from using the partial birth procedure in 
any previability case in which the woman desires the abortion for 
non-health related reasons, even if the partial birth procedure 
(as compared to other procedures) is necessary to protect her 
from serious adverse health consequences. 

Attached to this memo is a draft of a letter, which sets out 
your basic position on the Partial Birth Abortion Act. The 
penultimate paragraph of the letter, in which you say what kind 
of bill you could sign, is most consistent with Option 1 in the 
absence of the bracketed words and is most consistent with Option 
2 when those words are included. 

* * * * * 

1. The prohibition of the Act shall not apply to any abortion 
performed where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This option allows use of the partial birth procedure, whether in 
the pre-viability or post-viability stage, in only one 
circumstance: where the abortion is performed because the 
'pregnancy poses a threat to the life or the serious health 
interests of the woman. 

, 
! 



2. The prohibition of the Act shall not apply to any abortion 
if, in the medical judgment of the attending physician, the 
abortion (or, in the case of pre-viability abortions, the 
abortion or election of particular method of abortion) is 
necessary to preserve the life of the woman or avert a 
serious adverse health consequence to the woman. 

This option allows use of the partial birth procedure in the 
post-viability stage in the same circumstance described in Option 
1: where the abortion is performed because the p~egnancy poses a 
threat to the life or the serious health interests of the woman. 
It allows use of the of the partial birth procedure in the pre
viability stage in that circumstance and another: where the 
abortion is performed for non-health related ("elective") 
reasons, but the use of the partial birth procedure (as opposed 
to other abortion procedures) is necessary to avert a threat to 
the life or the serious health interests of the woman. 

3. The prohibition of the Act shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This is the Boxer Amendment. It allows use of the partial birth 
procedure in the post-viability stage in the same circumstance 
described in Option 1: where the abortion is performed because 
the pregnancy poses a threat to the life or the serious health 
interests of the woman. It allows use of the partial birth 
procedure in the pre-viability stage in any case at all, 
regardless whether the abortion is performed for health-related 
reasons and also regardless whether in "elective" cases, the use 
of the partial birth procedure (as opposed to other procedures) 
is medically necessary. 

4. The prohibition of the Act shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert an adverse health consequence to the 
woman. _. 

This option allows use of the partial birth procedure in the 
post-viability stage where the abortion is performed because the 
pregnancy poses a threat to the life or the health interests of 
the woman. Note that in this formulation, the adverse health 

. consequences to the woman do not have to be "serious." The 
op-tion a:llows use of the partial birth procedure in the pre
viability stage in any case at all, as does Option 3. This is 
the option preferred by the Justice Department's OLe. 
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THE PRESIDENT HAS SEEN 
THE WHITE HOliSE ;) - \ ").'0. \0 . 

ILIS.I":-:(;TON 

MR~IDENT: 
February 5, 1996 

Attached is a memo from Leon, Jack, George and Nancy
Ann Min on the partial birth abortion bill, setting forth four 
policy options and attaching a proposed letter to Senator 
Hatch. DOJ believes that only Option 4 is. constitutional, 
while our Counsel's office believes any of Options 2-4 are 
constitutionally sound. In essence these are the options: 

.. 1. No use of this procedure in pre- or post-viability stage 
unless the abortion is being performed because the 
pregnancy itself threatens life or serious adverse health 
consequences. 

2. Same as Option 1 post-viability, but broader use pre
viability -- namely, if woman chooses an elective (non
health) abortion, she could choose to use this procedure as 
long as the procedure (as opposed to other procedures) were 
necessary to avert risk to life or serious adverse health 
consequences. 

3. (Boxer) Same as Option 1 post-viability, but still broader 
use pre-viability -- namely, procedure could be used in any 
pre-viability abortion, irrespective of a health rationale. 

4. Same as Option 3 pre-viability; differs from Options 1-3 
post-viability by requiring only "adverse" rather than 
"serious adverse" health consequences. 

The attached draft letter embodies Option 1 without the 
bracketed language; Option 2 with such language. 

~ 

r 
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THE WHITE HOUSE 

WASHINGTON 

February 2, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: LEON PANETTA, JACK QUINN ~eI( 
GEORGE STEPHANOPOULOS, NANCY-ANN MIN 

SUBJECT: PARTIAL BIRTH ABORTION ACT 

Detailed below are four ways of amending the Partial Birth 
Abortion Act. They differ with respect to (1) the meaning and 
appropriate scope of a life and health exception and (2) the 
permissibility of imposing any restrictions on use of the 
procedure in the pre-viability setting. Of course, we need not 
propose any statutory language. But these formulations will help 
to bring into sharper focus the question of when the regulation 
of partial birth abortions is impermissible. 

The Office of Legal Counsel of the Justice Department 
believes that only one of the following proposals meets 
constitutional standards -- namely, Option 4 (the option, of the 
ones presented here, allowing greatest use of the partial birth 
procedure). The White House Counsel's Office disagrees, 
believing that Options 2, 3, and 4 are all at least arguably 
constitutional. On the other hand, the White House Counsel's 
Office agrees with OLC that Option 1 is unconstitutional because 
it prevents a doctor from using the partial birth procedure in 
any previability case in which the woman desires the abortion for 
non-health related reasons, even if the partial birth procedure 
(as compared to other procedures) 'is necessary to protect her 
from serious adverse health consequences. 

Attached to this memo is a draft of a letter, which sets out 
your basic position on the Partial Birth Abortion Act. The 
penultimate paragraph of the letter, in which you say what kind 
of bill you could sign, is most consistent with Option 1 in the 
absence of the bracketed words and is most consistent with Option 
2 when those words are included. 

* * * * * 
1. The prohibition of the Act shall not apply to any abortion 

performed where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This option allows use of the partial birth procedure, whether in 
the pre-viability or post-viability stage, in only one 
circumstance: where the' abortion is performed because the 
pregnancy poses a threat to the life or the serious health 
interests of the woman. 
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2. The prohibition of the Act shall not apply to any abortion 
if, in the medical judgment of the attending physician, the 
abortion (or, in the case of pre-viability abortions, the 
abortion or election of particular method of abortion) is 
necessary to preserve the life of the woman or avert a 
serious adverse health consequence to the woman. 

This option allows use of the partial birth procedure in the 
post-viability stage in the same circumstance described in Option 
1: where the abortion is performed because the pregnancy poses a 
threat to the life or the serious health interests 'of the woman. 
It allows use of the of the partial birth procedure in the pre
viability stage in that circumstance and another: where the 
abortion is performed for non-health related ("elective") 
reasons, but the use of the partial birth procedure (as opposed 
to other abortion procedures) is necessary to avert a threat to 
the life or the serious health interests of the woman .. 

3. The prohibition of the Act shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This is the Boxer Amendment. It allows use of the partial birth 
procedure in the post-viability stage in the same circumstance 
described in Option 1: where the abortion is performed because 
the pregnancy poses a threat to the life or the serious health 
interests of the woman. It allows use of the partial birth 
procedure in the pre-viability stage in any case at all, 
regardless whether the abortion is performed for health-related 
reasons and also regardless whether in "elective" cases, the use 
of the partial birth procedure (as opposed to other procedures) 
is medically necessary. 

4. The prohibition of the Act shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert an adverse health consequence to the 
woman. 

This option allows use of the partial birth procedure in the 
post-viability stage where the abortion is performed because the 
pregnancy poses a threat to the life or the health interests of 
the woman. Note that in this formulation, the adverse health 
consequences to the woman do not have to be "serious." The 
option allows use of the partial birth procedure in the pre
viability stage in any case at all, as does ~ption 3. This is 
the option preferred by the Justice Department's OLe. 
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WASHINGTON 

February 2, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

LEON PANETTA, JACK QUINN~e!( 
GEORGE STEPHANOPOULOS, NANCY-ANN MIN 

PARTIAL BIRTH ABORTION ACT 

Detailed below are four ways of amending the Partial Birth 
Abortion Act. They differ with respect to (1) the meaning and 
appropriate scope of a life and health exception and (2) the 
permissibility of imposing any restrictions on use of the 
procedure in the pre-viabili,ty setting. Of course, we need not 
propose any statutory language. But these formulations will help 
to bring into sharper focus the question of when the regulation 
of partial birth abortions is impermissible. 

The Office of Legal Counsel of the Justice Department 
believes that only one of the following proposals meets 
constitutional standards -- namely, Option 4 (the option, of the 
ones presented here, allowing greatest use of the partial birth 
procedure). The White House Counsel's Office disagrees, 
believing that Options 2, 3, and 4 are all at least arguably 
constitutional. On the other hand, the White House Counsel's 
Office agrees with OLC that Option 1 is unconstitutional because 
it prevents a doctor from using the partial birth procedure in 
any previability case in which the woman desires the abortion for 
non-health related reasons, even if the partial birth procedure 
(as compared to other procedures) is necessary to protect her 
from serious adverse health consequences. 

Attached to this memo is a draft of a letter, which sets out 
your basic position on the Partial Birth Abortion Act. The 
penultimate paragraph of the letter, in which you say what kind 
of bill you could sign, is most consistent with Option 1 in the 
absence of the bracketed words and is most consistent with Option 
2 when those words are included. 

* * * * * 
1. The prohibition of the Act shall not apply to any abortion 

performed where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This option allows use of the partial birth procedure, whether in 
the pre-viability or post-viability stage, in only one 
circumstance: where the abortion is performed because the 
pregnancy poses a threat to the life or the serious health 
interests of the woman. 

'.-f-'--' 
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2. The prohibition of the Act shall not apply to any abortion 
if, in the medical judgment of the attending physician, the 
abortion (or, in the case of pre-viability abortions, the 
abortion or election of particular method of abortion) is 
necessary to preserve the life of the woman or avert a 
serious adverse health consequence to the woman. 

This option allows use of the partial birth procedure in the 
post-viability stage in the same circumstance described in Option 
1: where the abortion is performed because the pregnancy poses a 
threat to the life or the serious health interests of the woman. 
It allows use of the of the partial birth procedure in the pre
viability stage in that circumstance and another: where the 
abortion is performed for non-health related ("elective") 
reasons, but the use of the partial birth procedure (as opposed 
to other abortion procedures) is necessary to avert a threat to 
the life or the serious health interests of the woman. 

3. The prohibition of the Act shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This is the Boxer Amendment. It allows use of the partial birth 
procedure in the post-viability stage in the same circumstance 
described in Option 1: where the abortion is performed because 
the pregnancy poses a threat to the life or the serious health 
interests of the woman. It allows use of the partial birth 
procedure in the pre-viability stage in any case at all, 
regardless whether the abortion is performed for health-related 
reasons and also regardless whether in "elective" cases, the use 
of the partial birth procedure (as opposed to other procedures) 
is medically necessary. 

4. The prohibition of the Act shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert an adverse health consequence to the 
woman. 

This'option allows use of the partial birth procedure in the 
post-viability stage where the abortion is performed because the 
pregnancy poses a threat to the life or the health interests of 
the woman. Note that in this formulation, the adverse health 
consequences to the woman do not have to be "serious." The 
option allows use of the partial birth procedure in the pre
viability stage in any case at all, as does Option 3. This is 
the option preferred by the Justice Department's OLe. 
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DRAFT 

Dear Senator Hatch: 

--'I understand that the House is preparing to consider H.R. 

1833, as amended by the Senate, which would prohibit doctors from 

performing a certain type of abortion. I want to make the 

Congress aware of my position on this extremely complex issue. 

I have always believed that the decision to have an abortion 

should be between a woman, her conscience, her doctor, and her 

God. I strongly believe that legal abortions--those abortions 

that the Supreme Court ruled in Roe v. Wade must be protected-

should be safe and rare. I have long opposed late-term abortions 

except, as the law requires, where they are necessary to protect 

the ~-ife of-·the mother or where there is a threat to her health. 

In fact, as Governor of Arkansas, I signed into law a bill that 

barred third trimester abortions except where they were necessary 

to protect the life or health of the woman, consistent with the 

Supreme Court's rulings. 

The procedure described in H.R. 1833 is very disturbing, and 

I cannot support its use on an elective basis, where the abortion 

is being performed for non-health related reasons and there are 

equally safe medical procedures available. As I understand it, 

however, there are rare and tragic situations that can occur in a 

-.,:._. 
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DRAFT 
woman's pregnancy in which, in a doctor's medical judgment, this 

procedure may be necessary to save a woman's life or to preserve 

her health. In those situations, the Constitution requires that 

a woman's ability to choose this procedure be protected. 

I have studied and prayed about this issue, and about the 

families who must face this awful choice, for many months. I -... -----' 

believe that we have a duty to try to find common ground: a 

resolution to this issue that respects the views of those-

including myself--who object to this particular procedure, but 

also upholds the Supreme Court's requirement that laws regulating 

abortion protect both the life and the health of American women. 

I have concluded that H.R. 1833 as drafted does not meet the 

constitutional requirements that the Supreme Court has imposed 

upon us, in Roe and the decisions that have followed it, to 

provide protections for both the life and the health of the· 

mother in any laws regulating abortions. ___ -:.J . 
-~-: ----. ---...0 __ _ 

I am prepared to support H.R. 1833, however, if it is 

amended to make clear that the prohibition of this procedure does 

not apply to situations in which the [election of the] procedure, 

in the medical judgment of the attending physician, is necessary 

to preserve the life of the woman or avert serious adverse health 

consequences to the woman. 



DRAFT 

I urge the Congress to amend H.R. 1833 to ensure that it 

protects the life and the health of the woman, aS,the law we have 

been elected to uphold requires. 

Sincerely, 
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WASHINGTON 

February 2, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: LEON PANETTA, JACK QUINN~.::I( 
GEORGE STEPHANOPOULOS, NANCY-ANN MIN 

SUBJECT: PARTIAL BIRTH ABORTION ACT 

Detailed below are four ways of amending the Partial Birth 
Abortion Act. They differ with respect to (1) the meaning and 
appropriate scope of a life and health exception and (2) the 
permissibility of imposing any restrictions on use of the 
procedure in the pre-viability setting. Of course, we need not 
propose any statutory language. But these formulations will help 
to bring into sharper focus the question of when the regulation 
of partial birth abortions is impermissible. 

The Office of Legal Counsel of the Justice Department 
believes that only one of the following proposals meets 
constitutional standards -- namely, Option 4 (the option, of the 
ones presented here, allowing greatest use of the partial birth 
procedure). The White House Counsel's Office disagrees, 
believing that Options 2, 3, and 4 are all at least arguably 
constitutional. On the other hand, the White House Counsel's 
Office agrees with OLC that Option 1 is unconstitutional because 
it prevents a doctor from using the partial birth procedure in 
any previability case in which the woman desires the abortion for 
non-health related reasons, even if the partial birth procedure 
(as compared to other procedures) is necessary to protect her 
from serious adverse health consequences. 

Attached to this memo is a draft of a letter, which sets out 
your basic position on the Partial Birth Abortion Act. The 
penultimate paragraph of the letter, in which you say what kind 
of bill you could sign, is most consistent with Option 1 in the 
absence of the bracketed words and is most consistent with Option 
2 when those words are included. 

* * * * * 
1. The prohibition of the Act shall not apply to any abortion 

performed where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This option allows use of the partial birth procedure, whether in 
the pre-viability or post-viability stage, in only one 
circumstance: where the abortion is performed because the 
pregnancy poses a threat to the life or the serious health 
interests of the woman. 
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2. The prohibition of the Act shall not apply to any abortion 
if, in the medical judgment of the attending physician, the 
abortion (or, in the case of pre-viability abortions, the 
abortion or election of particular method of abortion) is 
necessary to preserve the life of the woman or avert a 
serious adverse health consequence to the woman. 

This option allows use of the partial birth procedure in the 
post-viability stage in the same circumstance described in Option 
1: where the abortion is performed because the pregnancy poses a 
threat to the life or the serious health interests of the woman .. 
It allows use of the of the partial birth procedure in the pre
viability stage in that circumstance and another: where the 
abortion is performed for non-health related ("elective") 
reasons, but the use .of the partial birth procedure (as opposed 
to other abortion procedures) is necessary to avert a threat to 
the life or the serious health interests of the woman. 

3. The prohibition of the Act shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This is the Boxer Amendment. It allows use of the partial birth 
procedure in the post-viability stage in the same circumstance 
described in Option 1: where the abortion is performed because 
the pregnancy poses a threat to the life or the serious health 
interests of the woman. It allows use of the partial birth 
procedure in the pre-viability stage in any case at all, 
regardless whether the abortion is performed for health-related 
reasons and also regardless whether in "elective" cases, the use 
of the partial birth procedure (as opposed to other procedures) 
is medically necessary. 

4. The prohibition of the Act shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert an adverse health consequence to the 
woman. 

This option allows use of the partial birth procedure in the 
post-viability stage where the abortion is performed because the 
pregnancy poses a threat to the life or the health interests of 
the woman. Note that in this formulation, the adverse health 
consequences to the woman do not have to be "serious." The 
option allows use of the partial birth procedure in the pre
viability stage in any case at all, as does Option 3. This is 
the option preferred by the Justice Department's OLe. 



DRAFT 

Dear Senator Hatch: 

--I understand that the House is preparing to consider H.R. 

1833, as amended by the Senate, which would prohibit doctors from 

performing a certain type of abortion. I want to make the 

Congress aware of my position on this extremely complex issue. 

I have always believed that the decision to have an abortion 

should be between a woman, her conscience, her doctor, and her 

God. I strongly believe that legal abortions--those abortions 

that the Supreme Court ruled in Roe v. Wade must be protected-

should be safe and rare. I have long opposed late-term abortions 

except, as the law requires, where they are necessary to protect 

the-life of the mother or where there is a threat to her health. 

In fact, as Governor of Arkansas, I signed into law a bill that 

barred third trimester abortions except where they were necessary 

to protect the life or health of the woman, consistent with the 

Supreme Court's rulings. 

The procedure described in H.R. 1833 is very disturbing, and 

I cannot support its use on an elective basis, where the abortion 

is being performed for non-health related reasons and there are 

equally safe medical procedures available. As I understand it, 

however, there are rare and tragic situations that can occur in a 
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DRAFT 
woman's pregnancy in which, in a doctor's medical judgment, this 

procedure may be necessary to save a woman's life or to preserve 

her health. In those situations, the Constitution requires that 

a woman's ability to choose this procedure be protected. 

I have studied and prayed about this issue, and about the 

families who must face this awful choice, for many months. I 

believe that we have a duty to try to find common ground: a 

resolution to this issue that respects the views of those-

including myself--who object to this particular procedure, but 

also upholds the Supreme Court's requirement that laws regulating 

abortion protect both the life and the health of American women. 

I have concluded that H.R. 1833 as drafted does not meet the 

constitutional requirements that the Supreme Court has imposed 

upon us, in Roe and the decisions that have followed it, to 

provide protections for both the life and the health of the 

mother in any, laws regulating abortions. --

I am prepared to support H.R. 1833, however, if it is 

amended to make clear that the prohibition of this procedure does 

not apply to situations in which the [election of the] procedure, 

in the medical judgment of the attending physician, is necessary 

to preserve the life of the woman or avert serious adverse health 

consequences to the woman. 
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DRAFT 

I urge the Congress to amend H.R. 1833 to ensure that it 

protects the life and the health of the woman, as the law we have 

been elected to uphold requires. 

Sincerely, 
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THE WHITE HOUSE 

WASHINGTON 

April 16, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN a .... 
SUBJECT: ABORTION 

1/ 

~..) 

1. Kathy: Just a reminder 
1:00 meeting called by Don 

cA,,\~ 
that you're covering for me at the . 
Baer to address message issues. 

2. See the attached article. It alleges that the President's 
position is that all partial birth abortions are necessary for 
health-related reasons. In reading over the transcript of last 
week's event, I noticed a couple of times where the President 
came close to making this claim. In our meetings before the 
event, I urged people not to take this line. Our position must 
be that the legislation needs a health exception for those 
partial-birth abortions that are health-related (however many 
they may be) -- not that all partial birth abortions are health
related. It is difficult to move the women's office people off 
the stronger position that partial. birth abortions are in all (or 
at least most) cases a justified and even benign procedure. We 
must, though, continue to resist that position; it is factually 
vulnerable and it will only lead to articles like this one. 

3. Judging from a long note the President sent to Don and 
Alexis, as well as a cryptic statement he made at the event, the 
President may have become convinced of the following argument: 
that the bill covers not only "real" partial birth abortions, but 
a different, more benign procedure; that the women he spoke to 
had this benign procedure; that the problem with the bill is that 
it includes this benign procedure within its prohibition. 

I'm not sure where this argument comes from. It is related to 
the claim some doctors have made that the bill, in failing to use 
medical terminology, is so vague as to deter doctors from doing 
even routine procedures. But I suspect it comes from the 
President's conversation with the women, who protest the way the 
partial birth procedure has been characterized and insist on its 
essential humanity. 

Once again, this seems an argument to avoid. The medical 
"vagueness" point is not strong given the bill's definition of 
partial birth abortion, which I suspect will seem very clear to 
laymen. More critically, the factual predicate is missing for 
any claim about the procedure performed on the women with whom 
the President met and others in their position. There simply is 
no evidence that I know of to suggest that these women had some 
"other," "better" procedure than the one described in the bill. 
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THE WHITE HOUSE 

WASHINGTON 

April 16, 1.996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN £.~ 

SUBJECT: ABORTION 

1. Kathy: Just a reminder that you're covering for me at the 
1:00 meeting called by Don Baer to address message issues. 

2. See the attached article. It alleges that the President's 
position is that all partial birth abortions are necessary for 
health-related reasons. In reading over the transcript of last 
week's event, I noticed a couple of times where the President 
carne close to making this claim. In our meetings before the 
event, I urged people not to take this line. Our position must 
be that the legislation needs a health exception for those 
partial-birth abortions that are health-related (however many 
they may be) -- not that all partial birth abortions are health
related. It is difficult to move the women's office people off 
the stronger position that partial birth abortions are in all (or 
at least most) cases a justified and even benign procedure. We 
must, though, continue to resist that position; it is factually 
vulnerable and it will only lead to articles like this one. 

3. Judging from a long note the President sent to Don and 
Alexis, as well as a cryptic statement he made at the event, the 
President may have become convinced of the following argument: 
that the bill covers not only "real" partial birth abortions, but 
a different, more benign procedure; that the women he spoke to 
had this benign procedure; that the problem with the bill is that 
it includes this benign procedure within its prohibition. 

I'm not sure where this argument comes from. It is related to 
the claim some doctors have made that the bill, in failing to use 
medical terminology, is so vague as to deter doctors from doing 
even routine procedures. But I suspect it comes from the 
President's conversation with the women, who protest the way the 
partial birth procedure has been characterized and insist on its 
essential humanity. 

Once again, this seems an argument to avoid. The medical 
"vagueness" point is not strong given the bill's definition of 
partial birth abortion, which I suspect will seem very clear to 
laymen. More critically, the factual predicate is missing for 
any claim about the procedure performed on the women with whom 
the President met and others in their position. There simply is 
no evidence that I know of to suggest that these women had some 
"other," "better" procedure than the one described in the bill. 
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Apr1l 17, 1996 

MEMORANDUM TO THE PRESIDENT 

FROM: TODD STERN 

SUBJECT: Partial Birth Abortion 

Following a meeting yesterday chaired by Don 8aer, I drafted the 
attached letter on partial birth abortion, and Elena Kagan 
drafted the attached talking points, summarizing your position. 
(As noted in the accompanying memo from Don and Alexis, there is 
some ongoing discussion about how best to get the letter out -
e.g., as a response to the Cardinals, or as an open letter.) 

I. wanted to call one point to your attention. Elena and 1 do not 
make the argument -- suggested in your note to Don and Alexis -
that the women who came to the White House last week underwent a 
procedure not described in the bill, or that Congress could or 
should have exempted the procedure they underwent from the bill's 
prohibition. 

The reason is that this argument isn't accurate. The women who 
visited with you did undergo a dilation and evacuation procedure, 
and that is precisely the procedure targeted by the bill. The 
bill uses a layman's term, "partial birth abort1on", so it is 
concoivable that more than one procedure might be covered. But 
there is no question that the bill's principal target is dilation 
and evacuation, which is what these women underwent. 

Of course the procedure itself, as these women experienced it, 
might have been far less gory than the bill's supporters have 
claimed. But then the argument becomes that the procedure isn't 
as bad as people say, rather than that these women underwent a 
different procedure altogether, which shouldn't have been covered 
by the bill. And trying to argue that the procedure isn't as bad 
as people say is a losing ground for you. You need to keep the 
focus on saving women from serious health risks, not saying that 
dila~ion and evacuation isn't so bad. Indeed you have said in 
the past that it is very troubling. 

This view is widely shared by your advisors (Melanne, George, 
Vicki, Elena, etc.). 
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Partial Birth Letter 
(4/17[2)/96) 

A great deal has been written in recant days and weekG abou~ 
legislation banning a certain abortion procedure, commonly 
reterrea to in the press as partial birth abortion. In late 
Maroh, Congress passed that legislation, H.R. 1833, and on April 
10, I vetoed it because of ita failure, in certain rare and 
compelling cases., to prevent serious threats to women's health. 

My position on this bill has been widely misrepresented and 
misunderstood. Some, including those more interested in orea~ing 
a political issue than in putting real, meaningful limits on the 
use of this procedure, have deliberately distorted my views. But 
I know that a great many people of good taith -- and of all 
faiths -- are sincerely perplexed about the ve~o. It is to the5e 
people that I address these comments -- not because I believe 
that you will necessarily come to share my view, but so that you 
will unaerstand the genuine basis of my position. 

Let me begin with a word of background. I am against la~e-term 
abortions and have long opposed them, except, as the Supreme 
court requires, where necessary to protect the life or health of 
the mother. As Governor of Arkansas, I signed into law a bill 
that barred third trimester abortions, with an appropriate 
exception for life or health, and I would sign a bill to do the 
same thing at the federal level if it were presented to me. 

The particular procedure aimed at in ".~. 1833 -- gener6l1y 
referred to by doctors as dilation and evacuation -- poses a most 
difficult and disturbing issue, one Which I studied and prayed 
about for many months. Indeed, When I first heard a description 
of this procedure, I anticipated that 1 would support the bill. 
But after I studied the matter and learned more about it, I came 
to believe that this rarely used procedure is justifiable as a 
last resort when doctors j.udge it necessary to save a woman's 
life or to avert serious consequences to her health. 

Last week, I was joined in the White House by five women who 
desperately wanted to have their babies and were devastated to 
learn that their babies had tatal conditions and woula not live. 
Thege women wanted anything other ~han an abortion, but were 
advised by their doctors that this procedure was their best 
chance to avert the risk of death or grave harm which, in some 
cases, would have inclUded an inability to bear children. These 
women gave moving, powerful testimony. For ~hem, this was not 
about choice. This was not about choosing against having a 
child. Their babies were certain to perish before, during or 
shortly after birth. The only question was how much grave damage 
they were going to Buffer. Rere is what one of them had to say' 

"Our little boy had .•• hydrocephaly. All the doctors told us 
there was no hope. We asked about in utero surgery, about 
shunts to remove the fluid, but there was absolutely nothing 
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we could do. I cannot express the pain we .till feel. This 
was our preciouB little baby, and he was being taken from us 
before we even had him. Thia wag not our ohoioe, tor not 
only was our son going to die, but the co~plications ot the 
pregnancy put my health in danger, as well. If I carried to 
~erm, he migh~ a1e 1n utero, and the resulting toxins could 
oause a hemorrhage and possibly a hystereotomy. The 
hydrocephaly also meant that a natural labor risked 
rupturing my cervix and my uterus." 

Some have raised the queljltion whether, ae a matter of medioal 
practice, this procedure is ever the safest for a woman. I can 
only say that there are many doctors -- some of whom testified 
before Congress -- who believe that this procedure is, in certain 
rare cases, the safest one to use. In those rare cases, where a 
woman's serious health interects are at stake, I believe her 
doctors, in the best exercise of their medical jUdgment, should 
have the option to use the procedure. 

The problem with H.R. 1833 is that it provides an exception to 
the ban on this procedure gn!y when a doctor can be certain that 
a woman's life is at risk, but not when the doctor is sure that 
she faces real, grave riSkS ~o ner health. 

Let me be clear. I do not contend that this procedure, today, is 
always used in circumstances that meet my standard -- namely, 
that the procedure must be necessary to prevent death or serious 
adverse health consequences. The procedure may well be used in 
situations where a woman's serious health interests are not at 
issue. But I do not support such uses, I do not defend them, and 
I would sign appropriate legislation banning them. 

At the same time, I cannot and will not countenance a ban on this 
procedure in those cases where it represents the best hope for a 
woman to avoid serious risks to her health. I recognize that 
there are those who ~elieve it appropriate to force a woman to 
endure real, serioue risks to her health -- inoluding, sometimes, 
the loss of her ability to bear children -- in order to deliver a 
baby who is already dead or about to die. But I am not among 
them. 

I al~o understand that many who support this bill believe that 
any health exception is untenable. In a letter sent to me on 
April 16 ~y our leading Catholic Cardinals, they contend that a 
"health" exception tor the use of this procedure could be used to 
cover most anythin9 -- for example, youth, emotional stress, 
financial hardship or inconvenience. 

That is not the kind or except jon I support. I support an 
exception that takes effect only where a woman faoe~ real, 
serious adverse health consequences. Those who oppose this 
procedure may wish to cite cases where fraudulent health reasons 
are relied upon as an excuse -- excuses I could never condone. 
But people of good faith must rec09nize that there are also cases· 
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where the health risks facing a woman are deadly serious and 
real. It is in those cases that I believe an exception to the 
general ban on the procedure m~5t be Gllawed. 

Further, I flatly rejeot the view of those who suggest that it is 
impossible to draft a bill imposing real, stringent limits on the 
use of this procedure -- a bill making absolutely Olear that the 
procedure may be u~ed only in ca~es where a woman risks death or 
serious damage to her health, and in no other case. I know that 
it is not beyond the ingenuity of Congress, working together with 
this Administration, to rash ion such a bill. 

Indeed, that· is why I implored congress, by letter dated February 
28, to add a limited exemption for the small number of oompelling 
cases where use of the proceaure is necessary to avoid serious 
health concequences. Congress ignored my proposal and did so, J: 
am afraid, because there are too many there who prefer creating a 
political issue to solving a human problem. But I reiterate my 
offer now: if congress will work with me to produce a bill that 
meets the concerns outlined in this letter, I will sign it the 
moment it reaches my desk. 

As I said at the outset of this letter, I know that many people 
will continue to disagree with me about this issue. BU~ ~hey 
should all know the truth about where I stand: I do not support 
the use of this procedure on demand. I do not support the use of 
this procedure on the strength of mild or fraudulent health 
complaints. But I do believe tha~ we cannot abandon women, like 
the women I spoke with, whose doctore advise them that they need 
the procedure to avoid serious injury. That, in my judgment, 
would be the true inhumanity. 

I continue to hope that a solution can be reached an this painful 
issue. I hope as well that the deep dialo9u~ between my 
Administration and people of faith can continue with regard to 
the broad array of issues on which we have worked and are working 
together. 

Sincerely, 

II 
II 



TALKING POINTS ON H.R. 1833 

• The President vetoed H.R. 1833 because the bill, which prohibits a certain kind of 
abortion procedure, fails to protect women from serious threats to their health, as 
both the Constitution and humane public policy require. 

• The procedure described in the bill troubles the President deeply. He does not 
support use of that procedure on an elective basis. He would allow it only where 
necessary to save the life of the mother or prevent serious injury to her health. 

• This bill went too far because it would ban use of the procedure even when it is the 
only or best hope of saving the woman's life QI averting a serious threat to her health, 
including her ability to have children in the future. 

• Before vetoing this bill, the President heard from women who desperately wanted 
babies, who were devastated to learn that their babies had fatal conditions, who 
wanted anything other than an abortion, but who were advised by their doctors that 
this procedure was their best hope of preventing death or grave harm, including the 
loss of reproductive ability. For these women and others, this was not about choice. 
These babies were certain to perish before, during, or shortly after birth, and the only 
question was how much grave harm was going to be done to the woman. 

• Criminalizing use of the procedure in such cases, where women and their families 
must make a tragic choice, poses a danger of grave harm to women. A ban of this 
kind, aside from violating the Constitution, would be the true inhumanity. 

• That is why the President, by letter dated February 28, implored Congress to add an 
exemption for the small number of compelling cases where selection of the procedure, 
in the medical judgment of the physician, is necessary to preserve the life of the 
woman or avert serious adverse consequences to her health. A bill amended in this 
way would have struck a proper balance, remedying the constitutional and human 
defect of H.R. 1833. 

• The charge that the President's proposed exemption would create a huge loophole, 
allowing the widespread use of this procedure, is simply not true. The President's 
exemption would apply only when there is serious harm to health. Surely Congress, 
working with this Administration, can write legislation making clear that serious harm 
to health means just that - that it doesn't include, as some have suggested, youth, low 
income, or inconvenience. Attacks such as this trivialize profoundly tragic situations. 
All one needs to do is to listen to some of the women who have had this procedure to 
understand what kind of harm the President is talking about. 

• The President will not sign a bill showing, as this one does, total indifference to the 
health of women. He will sign a bill amended to protect women from serious harm 
by allowing this procedure in rare cases. He regrets that Congress, more interested in 
creating a political issue than solving a problem, has so far rejected this approach. 
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WASHINGTON 

MEMORANDUM TO THE PRESID~ IYM. 
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FROM: ABNER MlKVA, PAT GRIFFIN,~AROL RAsco~hK 
GEORGESTEPHANOPOULOS 

THROUGH: LEON PANETTA 

CC: ALICE RIVLIN, ALEXIS HERMAN, MELANNE VERVEER 

Earlier this summer, the House Judiciary Committee reported out (by a party-line 
vote, with three Democrats absent) a bill introduced by Congressman Canady (R-Fla.) known 
as the "Partial Birth Abortion Ban Act." The Office of Legal Counsel at DOJ believes the 
bill is "constitutionally flawed." Given your opposition to most post-viability abortions and 
the controversy surrounding the topic, we thought you should decide how to respond to this 
bill. 

Backeround 

As you know, Roe v. Wade and its progeny forbid significant restrictions upon 
abortion prior to viability but permit the government to ban post-viability abortions except 
those that protect maternal life or health. As governor, you signed a law making abortion 
illegal after the 25th week of pregnancy, with an exception for life and health (as well as one 
for rape or incest, in the case of minors). 

The Canady bill criminalizes the conduct of any doctor who performs (but not of the 
mother who obtains) what is medically termed a "dilation and extraction" abortion. D & X 
abortions are usually performed only after 20 weeks of pregnancy. At least some doctors 
regard it as the safest method of late-term abortion under certain circumstances. The method 
involves bringing the lower part of the fetus out of the uterus before completing the abortion. 
We are not aware that the medical community regards this method of abortion as morally 

distinct (or medically different in a meaningful way) from other late-term method,s. 
However, abortion foes have given the procedure a new, emotionally charged name of 
"partial birth abortions" in order to suggest otherwise. Pro-choice activists warn that the bill 
interferes with a doctor's choice of medical procedure, and they accuse right-to-life partisans 
of targeting this procedure in order to show disturbing pictures that will arouse general 
opposition to abortion.-
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Only three or four doctors in the United States perfonn this specialized procedure, 
and the total number of D & X abortions annually is probably under 500. By contrast, about 
1.5 million abortions are perfonned each year in the U.S., of which about 13,000 are 
perfonned after 20 weeks. We do not know what proportion of D & X abortions occur 
between 20 weeks and viability (a point that usually arises following the 24th week), but 0 
& X abortions seem to comprise a higher percentage of post-viability procedures. A more 
traditional method of perfonning late-tenn abortions is known as the 0 & E procedure, in 
which the fetus is dismembered within the uterus and then removed. 

Although the D & X procedure can be used for purely elective abortions, it is also 
used in pregnancies that physically threaten a mother (e.g., severe diabetes) or when a 
severely deformed fetus is discovered late in the pregnancy. During a subcommittee hearing 
on the Canady bill, the most emotional testimony was given by a mother whose severely 
deformed fetus was detected late. She decided to have a 0 & X abortion because the trauma 
of watching a young child die a certain and painful death after birth was more excruciating. 

Discussion 

Mother's Health: The most significant constitutional objection to the Canady bill is 
that it permits 0 & X procedures only if the life of the mother is threatened. Extending the 
exception to include the health of the mother would be consistent with the bill that you 
signed in Arkansas and would probably be required by the Supreme Court, which recently 
affirmed that "Roe forbids a State from interfering with a woman's choice to undergo an /' v 

abortion procedure if continuing her pregnancy would constitute a threat to her health." The \f.4:. 
Court indicated that such health threats would have to be "substantial," which seems to . ..; . v 

include threats to mental health but only of a serious nature. To the extent that barring 0 & '1 f 

r.., X abortions WOUld. force women who n~ed abortio~s for h~t? reaso~s to .forgo what may {'\ } 
i~ .\~ be the safest abomon method, OLC beheves the ban IS constitutlOnally mvalid. ,,)o1:y .... ,'V I<J 

'\V" ,,'S',,-1 - \f Jl" f"~ 
. v-;:-: ",,0 \ • Pre-Viability Abortions: Another potential constitutional problem is that the Canady II' ~ ~ 
\ bill bars D & X procedures in the pre-viability period. The Court has held that states ~ i'.~ 

may not place an "undue bur" n pre-viability abortions, and this bars any regulation that 1::-1 
"has the purpose or effect of placing a substantial obstacle in the [woman's] path." OLC 
expresses its "concern" that barring a particular method of safe abortion could constitute an 
"undue burden." It is difficult to predict whether a court would so hold -- both because the 
contours of the recently announced "unQ.ue burden" standard are not fullx., kpown and because 
the ris~ of using other methods of pre-viability abortions (instead of the D & X) are unclear. 
It would be consistent with your prior views, however, to remove pre-viability abortions 
from the scope of the bill. In 1990, for example, you stated: "While I .. , supported 
restrictions on public funding and a parental notification requirement for minors, I think the 
government should impose no further restrictions. Until the fetus can live outside the 
mother's womb, I believe the decision on abortion should be the woman's not the 
government's. " 
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Post-Viability Fetal Deformity: Severe fetal deformities are sometimes detected only 
after viability. Obviously, a pre-viability exception would do nothing to authorize D & X 
abortions in such cases. Even if a health exception were added to the Canady bill, it is 
doubtful whether doctors would rely on that exception to Perform fetal deformity abortions 
since they would probably interpret a criminal statute conservatively, to avoid the risk of 
imprisonment. Rep. Schroeder tried but failed (in committee) to add a "health" exception to 
the Canady bill that expressly defined health to inClude "threats from severe fetal 
abnormality." This may have been intended to help doctors who perform fetal deformity 
abortions by underscoring that deformities can implicate maternal health. But the Schroeder 
language seems unlikely to help by much, since the doctor must still decide that a given fetal 
deformity threatens maternal health, and thai: decision remains subject to criminal challenge. 

Recommendation 

(1) We believe you should take a position on the Canady bill. Many members of 
the Judiciary Committee (including pro-choice members) have asked for a statement, and the 
bill in some form probably will pass the House and may well succeed in the Senate. 

(3) In defending D & X abortions in the pre-viability period (when most such 
abortions are by other methods), you may be placed in the position of defending a particular 
procedure that is publicly controversial. If, however, you initially decide not to defend pre
viability D & X abortions, you may encounter greater difficulties later on. The bill may well 
be amended to protect the woman's health. You would then face the question whether to 
object to the pre-viability bar or, if you did not object, whether to sign a bill that might well 
be unconstitutional. It would be more difficult to raise the pre-viability objection at this later 
point if you have not even mentioned it in an initial statement: 

(4) We think it is not advisable to address separately the issue of fetal deformity 
abortions. Adding a health exception !o the Canady bill should permit some abortions where 
fetal deformities clearly jeopardize maternal health. While the bill's criminal penalties will 
doubtless have a chilling ~ffect on doctors' medical judgments in such cases, that is unlikely 
to be alleviated by the Schroeder amendment (or other similar language). The chilling effect 
probably can only be eliminated by adding a further exception to the bill that would 
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expressly permit abortions for certain fetal deformities. Such a proposal would cloud the bill 
with a further controversy and, if adopted, could even authorize abortions in circumstances 
that you would find unacceptable. 

Given all of these considerations, we recommend issuing a statement along the lines indicated 
in the second paragraph immediately above (option #3, below). 

1. Take no position on. the bill 
2. Oppose bill solely because it lacks a health exception 
3. Oppose bill because it lacks both a health exception and an exception for pre-viability 

abortions when the D & X method is the safest. 
4. Let's discuss 
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THE WHITE HOUSE 

WASHINGTON 

October 27, 1995 

MEMORANDUM FOR CAROL RASCO AND ALICE RIVLIN 

FROM: Jeremy Ben-Ami 
Nancy-Ann Min 
Debbie Fine 

SUBJECf: The Partial Birth Abortion Bill 

This memorandum provides brief background on the pending "Partial Birth Abortion Ban Act 
of 1995," identifies options for administration action, and provides some assessment of the 
pros and cons of those options. 

I. Background 

Description of the bill 
The bill bans "abortion in which the person performing the abortion partially vaginally 
delivers a living fetus before killing the fetus and completing the delivery." 

It imposes criminal penalties on "whoever knowingly performs a partial birth abortion, 
thereby killing a human fetus" and subjects them to civil suit as well. To avoid criminal 
liability, a physician must prove affirmatively that 'partial birth abortion' was necessary to 
save the life (not health) of the mother and that no other procedure would suffice for that 
purpose. The woman cannot be prosecuted. 

It is critical to note that "partial birth abortion" is not a medical term. Many feel that at a 
minimum it describes a procedure called Dilation and Extraction (D&X), a type of Dilation 
and Elimination(D&E). D&X is a rare procedure used for late term abortions, estimated at 
no more than 600 per year, while D&E is somewhat more commonly practiced. Late term 
abortions are very rare, occurring when a woman's health or life is threatened or when a fetus 
is diagnosed with severe abnormalities. These are usually families that have planned and 
wanted pregnancies, but that face a life-threatening medical condition for the mother or a 
severe fetal abnormality. 

Current Status on the Hill 
Earlier this summer, the Bill was passed by the House Judiciary Committee and is expected 
to be taken up on the House floor at some point in the next few weeks; the Senate timeline is 
not as clear. The Judiciary Committee reported out by a party-line vote, with 3 Democrats 
absent. 
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The prospects for passage in both Houses are very good, according to those who follow 
choice issues on the Hill. It is estimated that there may be approximately 140-150 votes 
against it in the House and approximately 40 in the Senate. 

Profile of the Medical Community Views 
American Medical Association: Legislative Council voted twice to support the legislation; 
the Board did not accept this recommendation and will not take a position on this bill. 

California Medical Association: Strongly opposes this bill as an intrusion into the 
physician-patient relationship and as a burden on families. 

American College of Obstetricians and Gynecologists: They have not taken a position, and 
do not plan to. 

American Medical Women's Association: They oppose this bill because it makes a medical 
judgement, and have tried to convince the AMA and ACOG to at best oppose and in the least 
stay neutral. 

American Academy of Family Physicians: They do not plan to take a position because this 
is not a priority for them, however, they felt that if they were to take a position it would be 
to oppose the bill. 

The medical community seems unified in their opposition to the government legislating 
medical procedures; however, the strength of that opposition is not sufficient at this point to 
cause the national organizations or their memberships to work together to oppose it. 

This is largely for several reasons: 
• 'Partial birth abortion' is not a medical term so there is not'unanimity about what 

precise procedure this language describes. This seems to cause some to feel stronger 
about the need to oppose the bill because it could be interpreted to ban much more 
commonly used medical procedures, while it causes others to hesitate. 

• The D&X procedure that is ostensibly described is extremely rare, and only 2 or 3 
doctors in the country perform it. As a result, there is not necessarily a large natural 
base of doctors to respond to this ban. 

• Some in and out of the medical community identify this as the safest method for the 
mother under certain circumstances for several reasons; however, there does not seem 
to be consensus about this because there are so few doctors who perform it and so few 
women who undergo it. 

• The bill is not yet widely known about around the country to those who do not 
normally follow choice issues closely. 

• People are afraid of the politics of this issue. 
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Profile of Women and Pro-Choice Group Views 
The women's and pro-choice groups feel that this is an assault on the right to choose and on 
the availability of safe abortion to women in this country. They feel it is unconstitutional 
because it imposes an undue burden; that it is an attempt to ban all abortions because of the 
broad language used which could be interpreted to include other procedures or situations; that 
doctors will be afraid to perform abortions because they will fear conviction; and that doctors 
will no longer consider the health of the mother their primary responsibility (particularly 
because they may need to second-guess what fits this vague definition) -- rather they will 
weigh it against their fear of conviction. (Note the bill states that the only exception is the 
life of the mother, not the health of the mother as stated in the constitution.) They are 
extremely hopeful that we will oppose this legislation. 

II. OPTIONS 

1. Express No Opinion: The administration can remain silent during the coming House floor 
debate. There is no requirement that we send up a SAP, and we could wait to see how the 
debate plays out in the Senate. 

2. Express Opposition: The administration could express its opposition to the bill in a SAP 
to the House. If this option is chosen, we recommend basing opposition on the following: (1) 
It is unconstitutional because of it fails to include an exception for situations when certain 
procedures are necessary in order to protect the health or life of the woman, and because it 
poses an undue burden on women seeking an abortion by criminalizing the use of abortion 
methods that may best protect them and their child bearing capacity; and (2) It is not the 
business of Congress to regulate medical procedures. . 

3. Veto Threat: The President could choose to make it clear from the start that he would veto 
this bill. This would be an unusually strong statement, but it has been used more in recent 
times than earlier in the administration. 

III. ANALYSIS 

• This is a bad bill, the passage of which would be a setback for women's right to 
choose in this country and potentially creating a situation where women are forced to 
make decisions that are not the safest or healthiest for them. 

• The politics are incredibly tough: on the one hand, this is a critical issue for the 
women's community and those who believe in choice, yet, on the other, no one is 
comfortable with affirmatively supporting a procedure that can be so graphically 
misrepresented by pro-lifers. It is important to note here that the right-to-lifers are 
already engaging in a campaign that effectively depicts this procedure in an extremely 
graphic and gruesome way -- and it is safe to assume that they will intensify this 
effort when the bill comes up. 

{ 
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• If we were to remain neutral, the women's groups would be extremely disappointed. 
They would likely see neutrality as a signal that we are willing to compromise on 
choice despite our otherwise strong record. We would also be allowing a clear victory 
for the right-to-lifers without a fight. 

• If we oppose, with or without a veto threat, we will have the strong and active support 
of the women's community. At the same time, there is no guarantee that we will be 
able to mobilize opposition and or even find strong support in the medical community. 

• If we take a strong position on this issue, it will be critical -- yet very difficult -- to 
define this debate on our terms; i.e. Challeng~'ng it constitutionality and its 

. inappropriate intervention in medical practice is clear that we cannot win if we 
argue this in terms of the credibility or safet of the procedure itself. 

IV. RECOMMENDATION 

We recommend opposing the bill without a veto threat for now. This bill poses a significant 
threat to the Constitutional protection of a woman's right to choose. It is the first time 
Congress has gotten into the business of regulating particular procedures. No abortion 
procedure is particularly pleasant, and it will always be politically difficult to defend any 
particular procedure. But if Congress begins to criminalize abortion procedures one by one, it 
will gradually erode the right it has been unable to eliminate by other legislative means. 

At this point, for the House vote, it seems sufficient to state our strong opposition without a 
veto threat. It is unclear when or in what form this legislation will come to the Senate so we 
may want to wait until a later point to make a decision on vetoing the bill. 

cc: Abner Mikva 
James Castello . 
Martha FOley/ 
Elena Kagen' 
George Stephanopoulos 
Pat Griffin 
Barbara Chow 
Alexis Herman 
Betsy Myers 
Karen Hancox 
Chuck Kieffer 
Barbara Woolley 
Judy Gold 
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E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

SUBJECT: 

03-Jun-1996 05:54pm 

Jeremy D. Benami 

Jennifer L. Klein 
Domestic Policy Council 

Op Ed 

THE PRE SID E N T 

I realized I have only one comment on the op ed. In the 5th 
paragraph, first to second line, I would delete "such women" and 
go straight to "for the small . . ." That way we avoid any 
concern that these women have anything in their medical histories 
that a bill the President would sign would not cover. 
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, He is convinced 
that Congress, working with his produce a bill that appropriately limits the 
exception to the small number f cases where the ealth risks facing a woman are grave and 
real. He would sign such a ill the moment it reac es his desk . 
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1833, 1 . lation to ban a certain abortion procedur , IlQCHtH:I!e-J!Ie8n-tIHlIOe--ef--8I:IlHIIllffilmls"-. 
. . .., If the goal of those enga~ in the debate is to I I 

. ) solvV ly human problem rat~~ than create a political issue,(aii~ the discussion 4ll~~'lp~C') 
:",I.a'h, needflO undentand what the ~ :ying. Uof_cly, P,csXIent amton~ clear, '" 
~ L. princip position on this legislaf n has been seriously misrepresented and misunderstood. 
jv't':lIV-r ~ 
It\ ~vv- esident ainton~pposed late-term abortions, except where ~ to 
.l\O~ protect the life or health of the mother. As Governor of Arkansas, he signed a bil into law 
,.,J WI; that barred third trimester abortions, with an appropriate exception for life or health. 

would sign a bill to do the same thing at the federal level if resented to him~ 
It- '!,~ MI>.tr· 

The particular £rocedure at issue in H.R. 1833 ~t<lifficult and disturbing issue s rET 
for the President, eM' which he studied and prayed about for many months. The President 
ultimately came to believe that this rarely used procedure is justifiable as a last resort when 
doctors judge it necessary to save a woman's life or avert serious consequences to her health. 

4"'cl 
Last mon~h' President was joined at the White House by five women who 

desperately wanted have their babies and were devastated to learn that their babies had 
fatal conditions . would not let tB~ live. These women wanted anything other than an 
abortion, but were advised by their doctors that this procedure was their best chance to avert 
the risk of death or grave harm which, in some cases, would have included an inability to 
bear children. . rlf ,.k41 \ r 
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be&,-fB4~IftIH,...acar-tmlti2teVPresident does not contend that the pr ure is always VvtAIA'\. ~ 
used in circu stances that meet his standard -- namely, that the procedure m be necessary ~ 
to prevent d th or serious adverse health consequences. The procedure ~ be used in 

o~ situatio~ Ijl'be President does not -'kr-
support su uses, does not defend them, and would sign appropriate legislation banning 
them. 
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• . has implored Congress for months to werle- ~ J kt """"-

w4th his administratiQR &9 pr9Qu~ bill that appFepriately.limits the eJEeeptioa to the small 
In the interests 

of all who this tragic situation, the President's offer to Congress remains on the table: 
Work with him to produce a bill that provides suelt a limi~exception, and he will sign it 
the mome t it reaches his desk. ( ~ 1 \ 
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EDITORIALS AGAINST HR 1833 

1) ArkansaS Democrat-Gazette 2/28/96 
Joseph Efferson, Editorial 

"Actions Betray Rhetoric" 
- says President committed to "abortion-on-demand proponenents" 
- writes that hypocritical to claim to oppose abortion but support choice 

2) Arkansas Democrat-Gazette, 4/17/96 
Paul Greenberg, editorial 
"Open Season on the Fetus" 

-States that "There is no method of abortion, none, so abhorrent that it will be 
banned in the tasteful, modem neo-pagan America of A.D. 1996" 
-Criticizes clause No. 943 (protecting the mother's health) saying, "In mod America, 
what sickness cannot be justified under the rubric of health? 

- ----------Questions whether the number of 'partial birth' abortions performed each year is 500 
or more, because "nobody seems to keep strict count." 

3) Boston Herald, 3/29/96 
editorial 

- Claims the President has tried to ensure that abortions will be "unhampered, 
ubiquitous and government-funded." 

4) Boston Herald. 4112/96 
editorial 

- Asserts HB was "humane legislation" the President vetoed to pander to political left 
- Says the President's objection for health reasons is "absurd," having a health 
exception would gut the 'measure. 

-, Suggests President has switched from pro-life governor to extremist pro-choice 
president. 

5) The Cincinnati Enquirer,4114/96 
editorial 
"Horrific Veto" 

- Says the "inhumane torture of an unborn child can never be rare enough." 
- Implies President is ignoring pledge to try to make abortions more rare. 

6) The Indianapolis Star, 4/28/96 
editorial 

"When Life is Denied" 
- Asserts the President's veto goes against earlier promises not to support 
funding for abortions of viable fetuses. 

- Wrongfully claims the President wants to support guaranteed abortion without 
limitation for any reason. 

- Argues veto is a "surrender to a culture of death" 



7) Los Angeles Times (Wash. Edition) 5/12/96 
Helen Alvare (Nat. Conf. of Catholic Bishops), opinion 

"'The Eternity Within' -- Signed Away by a Pro-Abortion Veto" 
- claims president chose to ignore what those who perform 'partial-birth' abortions say: most 
are "purely elective." Even those they call "non-elective," would be considered elective by 
most people." 

- says Clinton used five woman he invited to veto as political pawns 
- argues "preponderance of medical evidence" says this procedure is not needed to protect 
mother's health, President ignored this information 

8) The Richmond Times Dispatch, 4/26/96 
editorial 
"Partial Truths" 

- Claims no medical emergency exists that is helped by this procedure. 
- .suggests that many of these late-term abortions are "purely elective" -- exceptions are so rare 
they should be discounted. -
- States the only goal of the procedure is to "protect the death of the baby." 
- Criticizes the President for defending his position with "half-truths" 

9) The Richmond Times Dispatch, 3/27 
editorial 

"At Issue" 
- Finds there is no reason at all for the President to veto the bill, protecting a "painful" and 
unneeded procedure. 

10) Sun-Sentinel (Ft. Lauderdale), 4/8/96 
Cal Thomas (L.A. Times Synqicate) 

"President's Mind Made Up Even On Late Term Abortions" 
- Claims the President supports "abortion on demand for any reason." 
- Quotes Dayton doctor, saying that "'80 percent' of these procedures are 'purely elective.'" 
- Says President will stick with abortion lobby, claiming he only pretends to wrestle with moral 
issues. 

11) The Tampa Tribune, 4/12/96 
"Clinton's Latest Loathsome Act" 

- Asserts "procedure is not all that rare." 
- Quotes same Dayton doctor that procedures are elective. 
- "Mr. Clinton's claim that he vetoed the measure to protect women's health is false." 
- Falsely claims operation is for legalizing the killing of fetuses who could otherwise survive. not 
for protecting women's health. 



EDITORIALS IN RELIGIOUS PUBLICATIONS AGAINST HR 1833 

1) America, 5/4/96 
editorial 

- Criticizes the President for listening to a narrow perspective, for not listening to moral qualms 
of dissenting pro-choice feminists, and for not addressing the problem of 
the courts' typically broad definition of 'health.' 

- Wams that, "Clinton's veto will haunt him - especially among Catholic voters." 

2) The Catholic Advocate, 5/9/96 
Bishop James T. McHugh, editorial 

- Wrongfully calls the President "committed to abortion under any circumstances." 
- Says the President used women who have undergone procedure as "political pawns." 
- Asserts President's veto not justified by medical evidence (says Congress based 
decision on medical testimony.) 

3) Catholic New York, 5/9/96 
Hermine Merz, letter 

- Claims that the past four years have been a "slippery slope" into a "culture of death." 
Wrongfully assumes the President wants 'health' to be broadly defined. 

4) Catholic Standard 4/18/96 
Richard Szczepanowski, editorial 
"The Abortion President" 

- Claims that the President has done everything to make abortion "as easy as ... getting a tooth 
pulled." 
- Falsely states that the President has done nothing to make abortion rare. 
- Says veto endorses infanticide, going far beyond devotion to a woman's right to choose. 

5) Catholic Standard, 4/18/96 
James Cardinal Hickey 

- Claims the President vetoed the will of the people, saying most "pro-choice" physicians cannot 
tolerate this procedure and most "pro-choice" Americans oppose it. 

- Asserts the President has cast his lot with extremists in the abortion debate. 
- Claims HR 1833 is constitutional, as "no court addressed the legality of killing a live, mostly 
delivered child." 
- Urges readers to write to Maryland Senators in support of 'life.' 

6) Catholic Universe Bulletin, 5/3/96 
Roger Kostiha, letter 
"On Clinton" 

- Calls the President the most pro-death president in history. 
- Says abortionists perform procedure for monetary profit and the President vetoed the 
bill for political profit. 

John and Patricia Jemson 
"On Partial Birth Abortions" 



- Calls the President extremist, committed to the "cause of abortionists." 

7) The Florida Catholic 4/26/96 
Archbishop John Favalora, editorial 

"President's Veto: Tragic Moment for Human Life" 
- Misrepresents the President's position by asserting that the health exception is 
"tantamount to nUllifying the law." The Archbishop states that 'health' is used in this 
country to justify abortion on demand. 
- The Archbishop urges readers to write to the President to express their opposition to 
the veto and to their congressmen to urge them to override the President's veto. . 

8) The Florida Catholic, 4/26/96 
Tracy Early, Opinion/Article 

"Obstetrician: Partial-birth Abortions Never Needed" 
- Details the position of Dr. James R. Jones, who says that the "partial-birth" abortion 

--procedure is never needed. 
- Says the intent of the procedure is not to save the life or health of the mother, 
but is fetal death. 
- "In cases of special difficulty, obstetricians can always resort to Caesarean delivery" 

9) The Long Island Catholic, 5/1/96 
Msgr. James Lisante, editorial 

- Says the President is endorsing infanticide. 

10) Our Sunday Visitor, 5/12/96 
Russell Shaw, Opinion 

"The President's Veto and the Bishop's Priorities" 
- Misrepresents the Presidept by stating that his first political priority is "retaining the 
loyalty of his core constituency, which includes extreme pro-abortion feminists and their allies." 

11) Pittsburgh Catholic, 5/1 0/96 
Patrick J. Gallagher, opinion 

- Claims the President's decision based on his belief that he already has the Catholic 
vote "wrapped up." 
- Hopes the President's veto will be a wakeup call for elected representatives to make 
a commitment to the right to life. 

12) Pittsburgh Catholic, 5/10/96, 
editorial 

-Wrongfully asserts the President is catering to "elites who can deliver dollars and votes." To 
call partial birth abortion compassion is "the -final degradation of 
compassion. " 
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13) Baptist New Mexican. No Date 
Tom Strode 

"Pro-Lifers Protest Clinton Veto" 
- Calls partial-birth abortions "a gruesome, late-term abortion procedure" 
- Quotes Southern Baptist Christian Life Commission President Richard Land as saying "The 
president's often-repeated excuse of the need for an exception for the mother's health is a discredited 
catch-all loophole which has been demonstrated to include any reason the mother so desires." 

14) Baptist New Mexican, No Date 
Editorial 

"Ending th~ Senseless Slaughter" 
- Said the President wanted "exceptions that would allow the procedure for just about any reason the 
mother so desired." 
- Says dilation and extraction, "along with all the other horrible methods of taking the lives of 
pre-born human beings created in the image of God, is still legal and available to anyone who wants 

.. _ ...... -. --it" 

15) Baptist New Mexican, No Date 
Rick Bentley, letter 
"Give Up Tax-Exempt Status to Speak Truth" 

- says President's action is "blatant disre~ard of the Scriptures" relating to helpless children. 

16) Western Recorder (KY) 4/30/96 
"National Notes" 

- The Lutheran Church, usually quite on policy issues, has criticized the veto as a devaluation of 
human life, echoing the criticism of the Vatican. 

17) Western Recorder 4/9/96 
Augusta Weisenberger, letter 
"God have mercy" 

- says the procedure has nothing to do with the life of the mother because the woman is already in 
the process of giving birth; the procedure is blatantly cruel and painful. 

18) The Alabama Baptist 4/18/96, 
update 
"Land: Clinton 'crossed the line'" 

- Richard Land, pres. of the Southern Baptist Christian Life Commission said veto shows President 
to be "pro-abortion," not only "pro-choice." 



200 word version of letter to the Editor (revised) 

I write to set the record straight regarding President Clinton's veto of H.R. 1833, 
legislation banning a certain abortion procedure referred to in the bill as partial-birth 
abortion. 

The President has said that he considers this to be a disturbing procedure, and he 
opposes its use on an elective basis. However, he believes strongly that it should be 
available in the small number of compelling cases where its use, in the medical judgment of 
a woman's physician, is necessary to preserve her life or avert serious damage to her health. 

The problem with the bill Congress passed is that it provides an exception only when 
a doctor believes that a woman's life is at risk. The President could not accept a law that 
fails to protect women from serious threats to their health, including the loss of ability to 
have children in the future. 

The President has said repeatedly that he would sign legislation banning this 
procedure if it included a limited exception to prevent death or serious adverse health 
consequences. That common sense position would sharply restrict use of the procedure while 
preserving a doctor's option to use it the rare cases where it is truly necessary. If Congress 
were more interested in finding a solution than in creating a political issue, a fair bill could 
be swiftly drafted, passed and signed into law. 



I. 

Religious Coalition for 
1025 Vermont Ave., N.W. 
Washington, D.C. 20005 

Dear 

May 6, 1996 

Reproductive Choice 
Suite 1130 

Thank you for your letter of April 29 concerning H.R. 1833, 
legislation banning a certain abortion procedure, commonly 
referred to in the press as partial birth abortion. As you know, 
in late March, Congress passed that bill and on April 10, I 
vetoed it because of its failure, in certain rare and compelling 
cases, to prevent serious threats to women's health. 

My position on this bill has been widely misrepresented and 
misunderstood. Some, including those more interested in creating 
a political issue than in putting real, meaningful limits on the 
use of this procedure, have deliberately distorted my views. But 
I know that a great many people of good faith -- and of all 
faiths -- are sincerely perplexed about the veto. That is why I 
want to set forth as clearly as I can the genuine basis for my 
position. 

Let me begin with a word of background. I am against late-term 
abortions and have long opposed them, except, as the Supreme 
Court requires, where necessary to protect the life or health of 
the mother. As Governor of Arkansas, I signed into law a bill 
that barred third trimester abortions, with an appropriate 
exception for life or health, and I would sign a bill to do the 
same thing at the federal level if it were presented to me. 

The particular procedure aimed at in H.R. 1833 -- generally 
referred to by doctors as dilation and evacuation -- poses a most 
difficult and disturbing issue, one which I studied and prayed 
about for many months. Indeed,. when I first heard a description 
of this procedure, I anticipated that I would support the bill. 
But after I studied the matter and learned more about it, I came 
to believe that this rarely used procedure is justifiable as a 
last resort when doctors judge it necessary to save a woman's 
life or to avert serious consequences to her health. 

Last month, I was joined in the White House by five women who 
desperately wanted to have their babies and were devastated to 
learn that their babies had fatal conditions and would not live. 
These women wanted anything other than an abortion, but were 

~ advised by their doctors that this procedure was their best 
chance to avert the risk of death or grave harm which, in some 
cases, would have included an inability to bear children. These 



women gave moving, powerful testimony. For them, this was not 
about choice. This was not about choosing against having a 
child. Their babies were certain to perish before, during or 
shortly after birth. The only question was how much grave damage 
they were going to suffer. Here is what one of them had to say: 

"Our little boy had ... hydrocephaly. All the doctors told us 
there was no hope. We asked about in utero surgery, about 
shunts to remove the fluid, but there was absolutely nothing 
we could do. I cannot express the pain we still feel. This 
was our precious little baby, and he was being taken from us 
before we even had him. This was not our choice, for not 
only was our son going to die, but the complications of the 
pregnancy put my health in danger, as well. If I carried to 
term, he might die in utero, and the resulting toxins could 
cause a hemorrhage and possibly a hysterectomy. The 
hydrocephaly also meant that a natural labor risked 
rupturing my cervix and my uteru~." 

Some have raised the question whether this procedure is ever most 
appropriate as a matter of medical practice. The best answer to 
this question comes from the medical community, which broadly 
supports the continued availability of this procedure in cases 
where a woman's serious health interests are at stake. In those 
rare cases, I believe the woman's doctors should have the ability 
to determine, in the best exercise of their medical judgment, 
that the procedure is indeed. necess?ry. 

The problem wi~h H.R. 1833 is that it provides an exception to 
the ban on this procedure only when a doctor can be certain that 
a woman's life is at risk, but not when the doctor is sure that 
she faces real, grave risks to her health. 

Let me be clear: I do not contend that this procedure, today, is 
always used in circumstances that meet my standard -- namely, 
that the procedure must be necessary to prevent death or serious 
adverse health consequences. The procedure may well be used in 
situations where a woman's serious health interests are not at 
issue. But I do not support such uses, I do not defend them, and 
I would sign appropriate legislation banning them. 

At the same time, I cannot and will not countenance a ban on this 
procedure in· those cases where it represents the best hope for a 
woman to avoid serious risks to her health. I recognize that 
there are those who believe it appropriate to force a woman to 
endure real, serious risks to her health -- including, sometimes, 
the loss of her ability to bear children -- in order to deliver a 
baby who is already dead or about to die. But I am not among 
them. 

I also understand that many who support this bill believe that 
any health exception is untenable. In a letter sent to me on 
April 16 by our leading Catholic Cardinals, they contend that a 
"health" exception for the use of this procedure could be used to 



cover most anything -- for example, youth, emotional stress, 
financial hardship or inconvenience. 

That is not the kind of exception I support. I support an 
exception that takes effect only where a woman faces real, 
serious adverse health consequences. Those who oppose this 
procedure may wish to cite cases where fraudulent health reasons 
are relied upon as an excuse -- excuses I could never condone. 
But people of good faith must recognize that there are also cases 
where the health risks facing a woman are deadly serious and 
real. It is in those cases that I believe an exception to the 
general ban on the procedure must be allowed. 

Further, I flatly reject the view of those who suggest that it is 
impossible to draft a bill imposing real, stringent limits on the 
use of this procedure -- a bill making absolutely clear that the 
procedure may be used only in cases where a woman risks death or 
serious damage to her health, and in no other case. I know that 
it is not beyond the ingenuity of Congress, working together with 
this Administration, to fashion such a bill. 

Indeed, that is why I implored Congress, by letter dated February 
28, to add a limited exemption for the small number of compelling 
cases where use of the procedure is necessary to avoid serious 
health consequences. Congress ignored my proposal and did so, I 
am afraid, because there are too many there who prefer creating a 
political issue to solving a human problem. But I reiterate my 
offer now: if Congress will work with me to produce a bill that 
meets the concerns outlined in this letter, I will sign it the 
moment it reaches my desk. 

As I said at tRe Q~tsot of this letter~I know that many people 
will continue to disagree with me about this issue. But they 
should all know the truth about where I stand: I do not support 
the use of this procedure on demand. I do not support the use of 
this procedure on the strength of mild or fraudulent health . 
complaints. But I do believe that we cannot abandon women, like 
the women I spoke with, whose doctors advise them that they need 
the procedure to avoid serious injury. That, in my judgment, 
would be the true inhumanity. 

I continue to hope that a solution can be reached on this painful 
issue. I hope as well that the deep dialogue between my 
Administration and people of faith can continue with regard to 
the broad array of issues on which we have worked and are working 
together. 

Sincerely, 



Partial Birth Letter 
(4/18[2]/96) 

A great deal has been written in recent days and weeks about 
legislation banning a certain abortion procedure, commonly 
referred to in the press as partial birth abortion. In late 
March, Congress passed that legislation, H.R. 1833, and on April 
10, I vetoed it because of its failure, in certain rare and 
compelling cases, to prevent serious threats to women's health. 

My position on this bill has been widely misrepresented and 
misunderstood. Some, including those more interested in creating 
a political issue than in putting real, meaningful limits on the 
use of this procedure, have deliberately distorted my views. But 
I know that a great many people of good faith -- and of all 
faiths -- are sincerely perplexed about the veto. It is to these 
people that I address these comments -- not because I believe 
that you will necessarily come to share my view, but so that you 
will understand the genuine basis of my position. 

Let me begin with a word of background. I am against late-term 
abortions and have long opposed them, except, as the Supreme 
Court requires, where necessary to protect the life or health of 
the mother. As Governor of Arkansas, I signed into law a bill 
that barred third trimester abortions, with an appropriate 
exception for life or health, and I would sign a bill to do the 
same thing at the federal level if it were presented to me. 

The particular procedure aimed at in H.R. 1833 -- generally 
referred to by doctors as dilation and evacuation -- poses a most 
difficult and disturbing issue, one which I studied and prayed 
about for many months. Indeed, when I first heard a description 
of this procedure, I anticipated that I would support the bill. 
But after I studied the matter and learned more about it, I came 
to believe that this rarely used procedure is justifiable as a 
last resort when doctors judge it necessary to save a woman's 
life or to avert serious consequences to her health. 

Last week, I was joined in the White House by five women who 
desperately wanted to have their babies and were devastated to 
learn that their babies had fatal conditions and would not live. 
These women wanted anything other than an abortion, but were 
advised by their doctors that this procedure was their best 
chance to avert the risk of death or grave harm which, in some 
cases, would have included an inability to bear children. These_ 
women gave moving, powerful testimony. For them, this was not 
about choice. This was not about choosing against having a 
child. Their babies were certain to perish before, during or 
shortly after birth. The only question was how much grave damage 
they were going to suffer. Here is what one of them had to say: 

"Our little boy had ... hydrocephaly. All the doctors told us 
there was no hope. We asked about in utero surgery, about 
shunts to remove the fluid, but there was absolutely nothing 
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we could do. I cannot express the pain we still feel. This 
was our precious little baby, and he was being taken from us 
before we even had him. This was not our choice, .for not 
only was our son going to die, but the complications of the 
pregnancy put my health in danger, as well. If I carried to 
term, he might die in utero, and the resulting toxins could 
cause a hemorrhage and possibly a hysterectomy. The 
hydrocephaly also meant that a natural labor risked 
rupturing my cervix and my uterus." 

Some have raised the question whether this procedure is ever most 
appropriate as a matter of medical practice. The best answer to 
this question comes from the medical community, which broadly 
supports the continued availability of this procedure in cases 
where a woman's serious health interests are at stake. In those 
rare cases, I believe the woman's doctors should have the ability 
to determine, in the best exercise of their medical judgment, 
that the procedure is indeed necessary. 

The problem with H.R. 1833 is that it provides an exception to 
the ban on this procedure only when a doctor can be certain that 
a woman's life is at risk, but not when the doctor is sure that 
she faces real, grave risks to her health. 

Let me be clear. I do not contend that this procedure, today, is 
always used in circumstances that meet my standard -- namely, 
that the procedure must be necessary to prevent death or serious 
adverse health consequences. The procedure may well be used in 
situations where a woman's serious health interests are not at 
issue. But I do not support such uses, I do not defend them, and 
I would sign appropriate legislation banning them. 

At the same time, I cannot and will not countenance a ban on this 
procedure in those cases where it represents the best hope for a 
woman to avoid serious risks to her health. I recognize that 
there are those who believe it appropriate to force a woman to 
endure real, serious risks to her health -- including, sometimes, 
the loss of her ability to bear children -- in order fo deliver a 
baby who is already dead or about to die. But I am not among 
them. 

I also understand that many who support this bill believe that 
any health exception is untenable. In a letter sent to me on 
April 16 by our leading Catholic Cardinals, they contend that a 
"health" exception for the use of this procedure could be used to 
cover most anything -- for example, youth,' emotional stress, 
financial hardship or inconvenience. 

That is not the kind of exception I support. I support an 
exception that takes effect only where a woman faces real, 
serious adverse health consequences. Those who oppose this 
procedure may wish to cite cases where fraudulent health reasons 
are relied upon as an excuse -- excuses I could never condone. 
But people of good faith must recognize that there are also cases 



where the health risks facing a.woman are deadly serious and 
real. It is in those cases that I believe an exception to the 
general ban on the procedure must be allowed. 

Further, I flatly reject the view of those who suggest that it is 
impossible to draft a bill imposing real, stringent limits on the 
use of this procedure -- a bill making absolutely clear that the 
procedure may be used only in cases where a woman risks death or 
serious damage to her health, and in no other case. I know that 
it is not beyond the ingenuity of Congress, working together with 
this Administration, to fashion such a bill. 

Indeed, that is why I implored Congress, by letter dated February 
28, to add a limited exemption for the small number of compelling 
cases where use of the procedure is necessary to avoid serious 
health consequences. Congress ignored my proposal and did so, I 
am afraid, because there are too many there who prefer creating a 
political issue to solving a human problem. But I reiterate my 
offer now: if Congress will work with me to produce a bill that 
meets the concerns outlined in this letter, I will sign it the 
moment it reaches my desk. 

As I said at the outset of this letter, I know that many people 
will continue to disagree with me about this issue. But they 
should all know the truth about where I stand: I do not support 
the use of this procedure on demand. I do not support the use of 
this procedure on the strength of mild or fraudulent health 
complaints. But I do believe that we cannot abandon women, like 
the women I spoke with, whose doctors advise them that they need 
the procedure to avoid serious injury. That, in my judgment, 
would be the true inhumanity. 

I continue to hope that a solution can be reached on this painful 
issue. I hope as well that the deep dialogue between my 
Administration and people of faith can continue with regard to 
the broad array of issues on which we have worked and are working 
together. 

Sincerely, 



Partial Birth Letter 
(4/18/96) 

A great deal has been written in recent days and weeks about 
legislation banning a certain abortion procedure, commonly 
referred to in the press as partial birth abortion. In late 
March, Congress passed that legislation, H.R. 1833, and on April 
10, I vetoed it because of its failure, in certain rare and 
compelling cases, to prevent serious threats to women's health. 

My position on this bill has been widely misrepresented and 
misunderstood. Some, including those more interested in creating 
a political issue than in putting real, meaningful limits on the 
use of this procedure, have deliberately distorted my views. But 
I know that a great many people of good faith -- and of all 
faiths -- are sincerely perplexed about the veto. It is to these 
people that I address these comments -- not because I believe 
that you will necessarily come to share my view, but so that you 
will understand the genuine basis of my position. 

Let me begin with a word of background. I am against late-term 
abortions and have long opposed them, except, as the Supreme 
Court requires, where necessary to protect the life or health of 
the mother. As Governor of Arkansas, I signed into law a bill 
that barred third trimester abortions, with an appropriate 
exception for life or health, and I would sign a bill to do the 
same thing at the federal level if it were presented to me. 

The particular procedure aimed at in H.R. 1833-- generally 
referred to by doctors as dilation and evacuation -- poses a most 
difficult and disturbing issue, one which I studied and prayed 
about for many months. Indeed, when I first heard a description 
of this procedure, I anticipated that I would support the bill. 
But after I studied the matter and learned more about it, I came 
to believe that this rarely used procedure is justifiable as a 
last resort when doctors judge it necessary to save a womanfs 
life or to avert serious consequences to her health. 

Last week, I was joined in the White House by five women who 
desperately wanted to have their babies and were devastated to 
learn that their babies had fatal conditions and would not live. 
These women wanted anything other than an abortion, but were 
advised by their doctors that this procedure was their best 
chance to avert the risk of death or grave harm which, in some 
cases, would have included an inability to bear children. These 
women gave moving, powerful testimony. For them, this was not 
about choice. This was not about choosing against having a 
child. Their babies were certain to perish before, during or 
shortly after birth. The only question was how much grave damage 
they were going to suffer. Here is what one of them had to say: 

"Our little boy had ... hydrocephaly. All the doctors told us 
there was no hope. We asked about in utero surgery, about 
shunts to remove the fluid, but there was absolutely nothing 



we could do. I cannot express the pain we still feel. This 
was our precious little baby, and he was being taken from us 
before we even had him. This was not our choice, for not 
only was our son going to die, but the complications of the 
pregnancy put my health in danger, as well. If I carried to 
term, he might die in utero, and the resulting toxins could 
cause a hemorrhage and possibly a hysterectomy. The 
hydrocephaly also meant that a natural labor risked 
rupturing my cervix and my uterus." 

Some have raised the question whether, as a matter of medical 
practice, this procedure is ever the safest for a woman. But 
there is broad support in the medical community for the 
proposition that this procedure should be available for doctors' 
to use, in the best exercise of their medical judgment, in those 
rare cases, when a woman's serious health interests are at stake. 

The problem with H.R. 1833 is that it provides an exception to 
the ban on this procedure only when a doctor can be certain that 
a woman's life is at risk, but not when the doctor is sure that 
she faces real, grave risks to her health. 

Let me be clear. I do not contend that this procedure, today, is 
always used in circumstances that meet my standard -- namely, 
that the procedure must be necessary to prevent death or serious 
adverse health consequences. The procedure may well be used in 
situations where a woman's serious health interests are not at 
issue. But I do not support such uses, I do not defend them, and 
I would sign appropriate legislation banning them. 

At the same time, I cannot and will not countenance a ban on this 
procedure in those cases where it represents the best hope for a 
woman to avoid serious risks to her health. I recognize that 
there are those who believe it appropriate to force a woman to 
endure real, serious risks to her health -- including, sometimes, 
the loss of her ability to bear children -- in order to deliver a 
baby who is already dead or about to die. But I am not among 
them. 

I also understand that many who support this bill believe that 
any health exception is untenable. In a letter sent to me on 
April 16 by our leading Catholic Cardinals, they contend that a 
"health" exception for the use of this procedure could be used to 
cover most anything -- for example, youth, emotional stress, 
fin~ncial hardship or inconvenience. 

That is not the kind of exception I support. I support an 
exception that takes effect only where a woman faces real, 
serious adverse health consequences. Those who oppose this 
procedure may wish to cite cases where fraudulent health reasons 
are relied upon as an excuse -- excuses I could never condone. 
But people of good faith must recognize that there are also cases 
where the health risks facing a woman are deadly serious and 
real. It is in those cases that I believe an exception to the 



general ban on the procedure must be allowed. 

Further, I flatly reject the view of those who suggest that it is 
impossible to draft a bill imposing real, stringent limits on the 
use of this procedure -- a bill making absolutely clear that the 
procedure may be used only in cases where a woman risks death or 
serious damage to her health, and in no other case. I know that 
it is not beyond the ingenuity of Congress, working together with 
this Administration, to fashion such a bill. 

Indeed, that is why I implored Congress, by letter dated February 
28, to add a limited exemption for the small number of compelling 
cases where use of the procedure is necessary to avoid serlOUS 
health consequences. Congress ignored my proposal and did so, I 
am afraid, because there are too many there who prefer creating a 
political issue to solving a human problem. But I reiterate my 
offer now: if Congress will work with me to produce a bill that 
meets the concerns outlined in this letter, I will sign it the 
moment it reaches my desk. 

As I said at the outset of this letter, I know that many people 
will continue to disagree with me about this issue. But they 
should all know the truth about where I stand: I do not support 
the use of this procedure on demand. I do not support the use of 
this procedure on the strength of mild or fraudulent health 
complaints. But I do believe that we cannot abandon women, like 
the women I spoke with, whose doctors advise them that they need 
the procedure to avoid serious injury. That, in my judgment, 
would be the true inhumanity. 

I continue to hope that a solution can be reached on this painful 
issue. I hope as well that the deep dialogue between my 
Administration and people of faith can continue with regard to 
the broad array of issues on which we have worked and are working 
together. 

Sincerely, 
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Partial Birth Letter 
(4/17/96) 

A great deal has been written in recent days and weeks about 
legislation banning a certain abortion procedure, commonly 
referred to in the press as partial birth abortion. In late 
March, Congress passed that legislation, H.R. 1833, and on April 
10 I vetoed it because of its failure, in certain rare and 
compelling cases, to prevent serious threats to women's health. 

My position on this bill has been widely misrepresented and 
misunderstood. Some, including those more interested in creating 
a political issue than in putting real, meaningful limits on the 
use of this procedure, have deliberately distorted my views. But 
I know that a great many more people of good faith -- and of all 
faiths -- are sincerely confused and distressed about my veto. 
It is to these people that I address these comments -- not 
because I believe that you will necessarily come to share my 
view, but so that you will understand the genuine basis of my 
position. 

Let me begin with a word of background. I am against late-term 
abortions and have long opposed them, except, as the Supreme 
Court requires, where necessary to protect the life or health of 
the mother. As Governor of Arkansas, I signed into law a bill 
that barred third trimester abortions, with an appropriate 
exception for life or health, and I would sign a bill to do the 
same thing at the federal level if it were presented to me. 

The particular· procedure aimed at in H.R. 1833 -- generally 
referred to by doctors as dilation and evacuation -- poses a most 
difficult and disturbing issue, one which I studied and prayed 
about for many months. Indeed, when I first heard a description 
of this procedure, I thought I would support the bill. But after 
I studied the matter and learned more about it, I came to believe 
that this rarely used procedure is justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious consequences to her health. 

Last week, I was joined in the White House by five women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children. These women 
gave moving, powerful testimony. For them, this was not about 
choice. This was not about choosing against having a child. 
Their babies were certain to perish before, during or shortly 
after birth. The only question was how much grave damage they 
were going to suffer. Listen to one of them: 

"Our little boy had ... hydrocephaly. All the doctors told us 
there was no hope. We asked about in utero surgery, about 
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shunts to remove the fluid, but there was absolutely nothing 
we could do. I cannot express the pain we still feel. This 
was our precious little baby, and he was being taken from us 
before we even had him. This was not our choice, for not 
only was our son going to die, but the complications of the 
pregnancy put my health in danger, as well. If I carried to 
term, he might die in utero, and the resulting toxins could 
cause a hemorrhage and possibly a hysterectomy. The 
hydrocephaly also meant that a natural labor risked 
rupturing my cervix and my uterus." 

Some have raised the question whether, as a matter of medical 
practice, this proced~' ever the safest for a woman. I can 
only say that there a e many doctors -- some of whom testified 
before Congress -- who e eve that this procedure is, in certain 
rare cases, the safest one to use. And in those rare cases, 
where a woman's serious health interests are at stake, I believe 
her doctors, in the best exercise of their medical judgment, 
should have the option to use it. 

The problem with H.R. 1833 is that it provides an exception to 
the ban on this procedure only when a doctor can be certain that 
a woman's life is at risk, not when the doctor is sure that she 
faces real, grave risks to her health. 

Let me be clear. I do not contend that this procedure is, today, 
always used in circumstances that meet my standard -- namely, 
that the procedure must be necessary to prevent death or serious 
adverse health consequences. The procedure may well be used in 
situations where a woman's serious health interests are not at 
issue. But I do not support such uses, I do not defend them, and 
I would sign legislation banning them. 

At the same time, I cannot and will not countenance a ban on this 
procedure in those cases where it represents the best hope for a 
woman to avoid serious risks to her health. I recognize that 
there are those who believe it appropriate to force a woman to 
endure real, serious risks to her health -- including, sometimes, 
the loss of her ability to ever bear children -- in order to have 
a baby who is already dead or about to die. But I am not among 
them. 

I also understand that many who support this bill believe that 
any health exception is bogus. In a letter sent to me on April 
16 by our leading cardinals, they contend that a "health" 
exception for the use of this procedure could be used to cover 
most anything -- for example, youth, emotional stress, financial 
hardship or inconvenience. 

That is not the kind of exception I support. I support an 
exception that takes effect only where a woman faces real, 
serious adverse health consequences. Those who oppose this 
procedure may wish to cite cases where bogus health reasons are 
relied upon as an excuse -- an excuse I could never condone. But 
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people of good faith must recognize that there are also cases 
where the health risks facing a woman are deadly serious and 
real. It is in those cases that I believe an exception to the 
general ban on the procedure must be allowed. 

Further, I flatly reject the view of those who suggest that it is 
impossible to draft a bill imposing real, stringent limits on the 
use of this procedure -- a bill making absolutely clear that the 
procedure may be used only in cases where a woman risks death or 
serious damage to her. health, and in no other cases. I know that 
it is not beyond the ingenuity of Congress and this 
Administration, working together, to fashion such a bill. 

Indeed, that is why I implored Congress, by letter dated February 
28, to add a limited exemption for the small number of compelling 
cases where use of the procedure is necessary to avoid serious 
health consequences. Congress ignored my proposal and did so, I 
am afraid, because there are too many there who prefer creating a 
political issue to solving a problem. But I reiterate my offer 
now: if Congress will work with me to produce a bill that meets 
the concerns outlined in this letter, I will sign it the moment 
it reaches my desk. 

As I said at the outset of this letter, I know that many people 
will continue to disagree with me about this issue. But they 
should all know the truth about where I stand: I do not support 
the use of this procedure on demand. I do not support the use of 
this procedure on the strength of mild or bogus health 
complaints. But I do believe that we cannot abandon women 
grave danger of serious injury~se afflicted babies are 
to die in the immediate aftermath of birth, if not befor . 
in my judgment, would be the true inhumanity. 

I continue to hope 
issu~. And I hope 
Administration and 
the broad array of 
fruitfully. 

Sincerely, 

that a solution can be reached 0 this painful 
as well that the rich dialogue etween my 
people of faith can continue ith regard to 
issues on which we have wo ed together 

I 
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THE WHITE HOUSE 

WASHINGTON 

April 25, 1996 

MEMORANDUM FOR LEON PANETTA 

FROM: JACK QUINN 

SUBJECT: PARTIAL-BIRTH ABORTION 

We may be asked, as we explain our position on the Partial 
Birth Act, whether our proposed exception for "serious adverse 
health consequences" could include psychological harm. One 
possible answer goes as follows: 

No; that is a real red herring. Psychological reasons can 
never justify a doctor's decision to use the "partial birth" 
procedure as a way to perform an abortion. That's because 
it can't possibly matter to a woman's mental health whether 
a doctor chooses one procedure rather than another. And 
that's all this legislation is about: not whether a woman 
can have an abortion, but whether she can have this kind of 
abortion. When that's the question, the woman's mental 
health is and should be entirely irrelevant. No doctor can 
make the choice of procedure on that basis. 

To explain this answer a bit further: what we are arguing 
about here is the justification for using a particular procedure 
-- not the justification for choosing to have an abortion at all. 
That's because the partial-birth legislation has to do only with 
the choice of procedure and not with the availability of abortion 
generally. It prohibits the use of a particular procedure in 
cases where an abortion is otherwise available. 

Because the above is true, the whole issue of mental health 
is a ruse. Mental health (though it may be a reason for having 
an abortion at all) just isn't a justification for choosing one 
procedure from the range of alternatives: no one procedure is 
better for the psyche than any other. Thus, we can say with 
certainty that the President's exemption -- which sets forth the 
circumstances in which a doctor can choose this procedure rather 
than another -- does not include the risk of psychological harm. 

The downsides of using an answer along these lines are: (1) 
Though the ultimate conclusion is easy to state, the rationale 
behind it is more difficult. If a person has to explain the 
conclusion, this complexity could cause trouble. (2) The answer 
suggests another question: Would the President allow a woman, in 
the post-viability stage, to get some kind of abortion for mental 
health reasons? Our answer says mental health is never a reason 
for choosing one procedure over another; but that leaves open 
whether it may be a reason for having an abortion at all. In 
suggesting that question, the answer may buy us trouble. 
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FROM: JACK QUINN 

SUBJECT: PARTIAL-BIRTH ABORTION 

We may be asked, as we explain our position on the Partial 
Birth Act, whether our proposed exception for "serious adverse 
health consequences" could include psychological harm. One 
possible answer goes as follows: 

No; that is a real red herring. Psychological reasons can 
never justify a doctor's decision to use the "partial birth" 
procedure as ~ way to perform an abortion. That's because 
it can't possibly matter to a woman's mental health whether 
a doctor chooses one procedure rather than another. And 
that's all this legislation is about: not whether a woman 
can have an abortion, but whether she can have this kind of 
abortion. When that's the question, the woman's mental 
health is and should be entirely irrelevant. No doctor can 
make the choice of procedure on that basis. 

To explain this answer a bit further: what we are arguing 
about here is the justification for using a particular procedure 
-- not the justification for choosing to have an abortion at all. 
That's because the partial-birth legislation has to do only with 
the choice of procedure and not with the availability of abortion 
generally. It prohibits the use of a particular procedure in 
cases where an abortion is otherwise available. 

Because the above is true, the whole issue of mental health 
is a ~use. Mental health (though it may be a reason for having 
an abortion at all) just isn't a justification for choosing one 
procedure from the range of alternatives: no one procedure is 
better for the psyche than any other. Thus, we can say with 
certainty that the President's exemption -- which sets forth the 
circumstances in which a doctor can choose this procedure rather 
than another -- does not include the risk of psychological harm. 

The downsides of using an answer along these lines are: (1) 
Though the ultimate conclusion is easy to state, the rationale 
behind it is more difficult. If a person has to explain the 
conclusion, this complexity could cause trouble. (2) The answer 
suggests another question: Would the President allow a woman, in 
the post-viability stage, to get some kind of abortion for mental 
health reasons? Our answer says mental health is never a reason 
for choosing one procedure over another; but that leaves open 
whether it may be a reason for having an abortion at all. In 
suggesting that question, the answer may buy us trouble. 



THE WHITE HOUSE 

WASH I NGTON 

February 2, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: JACK QUINN 

SUBJECT: PARTIAL BIRTH ABORTION ACT 

In discussing the Partial Birth Abortion Act, the 
Administration so far has focused on the inadequacy of the bill 
in protecting the health of women. This position necessarily has 
glided over several complex questions, which we will have to 
address if we wish to obtain a bill that you can sign. 

Below are four ways of amending the Act's prohibition o~ 
partial birth abortions. They differ with respect to (1) the ~ ...... CL 
meaning and appropriate scope of a life and health exception (2) 
the permissibility of imposing any restrictions on use of the 
procedure in the pre-viability setting. Of course, we need not 
propose any statutory language of our own, and if we do wish to 
propose language, we can phrase the amendments in different ways. 
These formulations are meant only to focus the question of when 
the regulation of partial birth abortions is impermissible. 

The Office of Legal Counsel believes that the only one of 
these proposals to meet constitutional standards is Option 4 (the 
option, of the ones presented here, allowing greatest use of the 
partial birth procedure). vJ. d..'l"'6r~~ <:_4. '-'t._-t. ~ ~~f..-.l 

~ '* "lI' 
1. The prohibition [of the Act] shall not apply to any abortion 

performed where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

"2. , 3 c.-' 
'1 "'I"C.. ... t\ 

,-_d·t~ 1-41 
O~h .... I) 

..... 1'-
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This option allows use of the partial birth procedure, whether inL._t) 
the pre-viability or post-viability stage, in only one v~ ~ 
circumstance: where the abortion is performed because the 0 

pregnancy poses a threat to the life or the serious health "l ,,~)..)..~ 
interests of the woman. I:...c.. ...... ----. :l-

2. The prohibition [of the Act] shall not apply to any abortion ~~ h 
if, in the medical judgment of the attending physician, the ..... 
abortion (or, in the case of pre-viability abortions, the 
abortion or election of particular method of abortion) is 
necessary to preserve the life of the woman or avert a 
serious adverse health consequence to the woman. 

This option allows use of the partial birth procedure in the 
post-viability stage in the same circumstance described in Option 
1: where the abortion is performed because the pregnancy poses a 



threat to the life or the serious health interests of the woman. 
It allows use of the of the partial birth procedure in the ~
viability stage in that circumstance and another: where the 
abortion is performed for non-health related ("elective") 
reasons, but the 9~89ti8~ aftQ use of the artial birth rocedure 
(as opposed to other abortion procedures) is necessary to aver a 
threat to the life or the serious health interests of the woman. 

3. The prohibition [of the Act) shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This is the Boxer Amendment. It allows use of the partial birth 
procedure in the post-viability stage in the same circumstance 
described in Option 1: where the abortion is performed because 
the pregnancy poses a threat to the life or the serious health 
interests of the woman. It allows use of the partial birth 
procedure in the pre-viability stage in any case at all, 
regardless whether the abort~on is performed for health-related 
reasons and also regardless whether in "elective" cases, the use 
of the part~al birth pLOcedure (as opposed to other procedures) 
is medically necessary. 

4. The prohibition [of the Act) shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert an adverse health consequence to the 
woman. 

This option allows use of the partial birth procedure in the 
post-viability stage where the abortion is performed because the 
pregnancy poses a threat to the life or the health interests of 
the woman. Note that in this formulation, the adverse health 
consequences to the woman do not have to be "serious." The 
option allows use of the partial birth procedure in the pre
viability stage in any case at all, as does Option 3. ~ ~ 

-f- ~ 



----- ... -

THE WHITE HOUSE 

WASHINGTON 

February 2, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: JACK QUINN 

SUBJECT: PARTIAL BIRTH ABORTION ACT 

In discussing the Partial Birth Abortion Act, the 
Administration so far has focused on the inadequacy of the bill 
in protecting the health of women. This position necessarily has 
glided over several complex questions, which we will have to 
address if we wish to obtain a bill that you can sign. 

Below are four ways of amending the Act's prohibition 0k-8 
partial birth abortions. They differ with respect to (1) the ~~L 
meaning and appropriate scope of a life and health exception (2) 
the permissibility of imposing any restrictions on use of the 
procedure in the pre-viability setting. Of course, we need not 
propose any statutory language of our own, and if we do wish to 
propose language, we can phrase the amendments in different ways. 
These formulations are meant only to focus the question of when 
the regulation of partial birth abortions is impermissible. 

The Office of Legal Counsel believes that the only one of 
these proposals to meet constitutional standards is Option 4 (the 
option, of the ones presented here, allowing greatest use of the 
partial birth procedure) . 

1. The prohibition [of the Act] shall not apply to any abortion 
performed where, in the medical judgment of the attending 
physician, the abortion 1S necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This option allows use of the partial birth procedure, whether in 
the pre-viability or post-viability stage, in only one 
circumstance: where the abortion is performed because the 
pregnancy poses a threat to the life or the serious health 
interests of the woman. 

2. The prohibition [of the Act) shall not apply to any abortion 
if, in the medical judgment of the attending physician, the 
abortion (or, in the case of pre-viability abortions, the 
abortion or election of particular method of abortion) is 
necessary to preserve the life of the woman or avert a 
serious adverse health consequence to the woman. 

This option allows use of the partial birth procedure in the 
post-viability stage in the same circumstance described in Option 
1: where the abortion is performed because the pregnancy poses a 

---_ .... _ .. - _. __ .... __ .... .. . -~ -----------------



threat to the life or the serious health interests of the woman. 
It allows use of the of the partial birth procedure in the pre
viability stage in that circumstance and another: where the 
abortion is performed for non-health related ("elective") 
reasons, but the election and use of the partial birth procedure 
(as opposed to other abortion procedures) is necessary to avert a 
threat to the life or the serious health ·interests of the woman. 

3. The prohibition [of the Act] shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This is the Boxer Amendment. It allows use of the partial birth 
procedure in the post-viability stage in the same circumstance 
described in Option 1: where the abortion is performed because 
the pregnancy poses a threat to the life or the serious health 
interests of the woman. It allows use of the partial birth 
procedure in the pre-viability stage in any case at all, 
regardless whether the abortion is performed for health-related 
reasons and also regardless whether in "elective" cases, the use 
of the partial birth procedure (as opposed to other procedures) 
is medically necessary. 

4. The prohibition [of the Act] shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert an adverse health consequence to the 
woman. 

This option allows use of the partial birth procedure in the 
post-viability stage where the abortion is performed because the 
pregnancy poses a threat to the life or the health interests of 
the woman. Note that in this formulation, the adverse health 
consequences to the woman do not have to be "serious." The 
option allows use of the partial birth procedure in the pre
viability stage in any case at all, as does Option 3. 



TH E WHITE HOUSE 

WASHINGTON 

February 2, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: LEON PANETTA, JACK QUINN, 
GEORGE STEPHANOPOULOS, NANCY-ANN MIN 

SUBJECT: PARTIAL BIRTH ABORTION ACT 

discussing the Par·t?' 1 Birth Abortion' t, the 
on so far has focu' d on the inadequ the bill 

in protecting e health of women. This position cessarily has 
glided over seve complex question which we will 
address if we wish obtain a bill tha 

Below are four ways of amending the Act's prohibition on 
partial birth abortions. They differ with respect to (1) the 
meaning and appropriate scope of a life and health exception and 
(2) the permissibility of imposing any restrictions on use of the 
procedure in the pre-viability settlng. Of course, we need not 
propose any statutory language of our own" a<ndo::i.i:-·f"""" ... e",,,do=~ 
p .t',Q,9,Q,s.e_l.a·a·g.u·age-;=w.e""c·al'lzzp-h:.r.a-s:e . t-heGameHdment~=i~f{"""Ei-~:t;:e.];.eR.~wa¥s:.:::. 

~"(1~!''' These formulations a'reeOl:mean.~n:L.~~j focus the question of when 
the regulation of p_M~ia\ ~i~t. h agg;~.ions is impe.rm.issl.'.ble. 

'"'f'l \\td\f';i\'o/~"",-·~~=-,,,,,,,,_==~_~ . 
The Office of Legal co&fi§e-l~f the Justice Department _.J-<,:~::.._:..:, W; / I 

believes that the O~Q~ of the~ proposals~ meet~ t I 

constitutional staRdaraS--~ Option 4 (the option, of the ones r~ A 
presented here, allo.wing:-,greatest use of the partial birth r(~ . ! 
procedure) ._~.~he.~>WhTt~e House Counsel's Office disagrees, 
bel~.eving··"'that Options 2, 3, and 4 are all at least arguably b f ~ 
jconstitutional. On the other hand, the White House Counsel's '. I~[ 
Office agrees with OLC that Option 1 is unconstitutional because 14_)~V 
it prevents a doctor from using the partial birth procedure in f~ 

f}~.¢"~ilb ~ ! ~ previabili ty case in which the woman desires the abortion for ~.{ 
CJ I1"<'m'-health related reasons, even if the partial birth procedure 'i0.;ff 

(as compared to other procedures) is necessary to protect her r4?~'::" 
from serious adverse health consequences. 

Attached to this memo is a draft of a letter, which sets out 
your basic position on the Partial Birth Abortion Act. The 
penultimate paragraph of the letter, in which you say what kind 
of bill you could sign, is most consistent with Option 1 in the 
absence of the bracketed words and is most consistent with Option 
2 when those words are included. 

* * * * * 
1. The prohibition of the Act shall not apply to any abortion 

performed where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 



the woman or avert a serious adverse health consequence to 
the woman. 

This option allows use of the partial birth procedure, whether in 
the pre-viability or post-viability stage, in only one 
circumstance: where the abortion is performed because the 
pregnancy poses a threat to the life or the serious health 
interests of the woman. 

2. The prohibition of the Act shall not apply to any abortion 
if, in the medical judgment of the attending physician, the 
abortion (or, in the case of pre-viability abortions, the 
abortion or election of particular method of abortion) is 
necessary to preserve the life of the woman or avert a 
serious adverse health consequence to the woman. 

This option allows use of the partial birth procedure in the 
post-viability stage in the same circumstance described in Option 
1: where the abortion is performed because the pregnancy poses a 
threat to the life or the serious health interests of the woman. 
It allows use of the of the partial birth procedure in the pre
viability stage in that circumstance and another: where the 
abortion is performed for non-health related ("elective") 
reasons, but the use of the partial birth procedure (as opposed 
to other abortion procedures) is necessary to avert a threat to 
the life or the serious health interests of the woman. 

3. The prohibition of the Act shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert a serious adverse health consequence to 
the woman. 

This is the Boxer Amendment. It allows use of the partial birth 
procedure in the post-viability stage in the same circumstance 
described in Option 1: where the abortion is performed because 
the pregnancy poses a threat to the life or the serious health 
interests of the woman. It allows use of the partial birth 
procedure in the pre-viability stage in any case at all, 
regardless whether the abortion is performed for health-related 
reasons and also regardless whether in "elective" cases, the use 
of the partial birth procedure (as opposed to other procedures) 
is medically necessary. 

4. The prohibition of the Act shall not apply to any abortion 
performed prior to the viability of the fetus, or after 
viability where, in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of 
the woman or avert an adverse health consequence to the 
woman. 

This option allows use of the partial birth procedure in the 
post-viability stage where the abortion is performed because the 



pregnancy poses a threat to the life or the health interests of 
the woman. Note that in this formulation, the adverse health 
consequences to the woman do not have to be "serious." The 
option allows use of the partial birth procedure in the pre
viability stage in any case at all, as does Option 3. This is 
the option preferred by the Justice Department's OLe. 
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DRAFT 
Dear Senator Hatch: 

I understand that the House is preparing to consider H.R. 
1833, as amended by the Senate, which would prohibit doctors from 
performing certain types of abortions. I want to make the 
Congress aware of my position on this extremely complex issue. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her - . 
God. I strongly believe that legal abortions--those abortions 
that the Supreme Court ruled in Roe v. Wade must be protected-
should be safe and rare. I have long opposed late-term abortions 
except, as the law requires, where they are necessary to protect 
the life of the mother or where there is a threat to her health. 
In fact, as Governor of Arkansas, I signed into law a bill that 
barred third trimester abortions except where they were necessary 
to protect the life or health of the woman, consistent with the 
Supreme Court's rUlings. 

The procedure described in H.R. 1833 is ~isturbing, and 
I per~gRal~cannot support its use on an elective basisj:where ~ 
the abortion is being performed for non-health related ~asons eer 
and there are equally safe medical procedures available. But as 
I understand it, there are rare and tragic situations t at can 
occur late in a woman's pregnancy in which, in a doctor's medical 
judgment, this procedure may be necessary to save a woman's life 
or to preserve her health. In those situations, the law that we 
have been elected to uphold requires that a woman's ability to 
choose this procedure be protected. 

I have concluded that H.R. 1833 as drafted does not meet the 
constitutional requirements that the Supreme Court has imposed 
upon us, in Roe and the cases that have followed it, to provide 
protections for both the life and the health of the mother in any 
laws regulating late-term abortions. ~s ~he Supreme Court made 
clear in Casey v. planned Parenthood, "Roe forbids a sta~e from 
int&rf&ring witb a woman's choiae to yndergo an abortion 
~~o:::Y~:a~:~inYing her pregnaney would constitute a threat 

I have studied and prayed about this issue, and the families 
who must face this awful choice, for many months. I believe that 
we have a duty to try to find common ground: a resolution to ,~~ 
this issue that respects the views of those--including myself--
who object to this particular procedure, but also upholds the 
Supreme Court's requirement that laws regulating abortion protect 
both the life and the health of American women. 

R I am prepared to support H.R. 1833 if it is amended to make 
clear that the prohibition of this procedure does not apply to~~~ I~ 

in the medical judgment of 
physician, ~s necessary to preserve the life of 

the woman avert serious adverse health consequences to the 
woman. 
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Dear Senator Hatch: "" ' .p, (/'111,. 4, -~ _ 
I understand that the House is preparing to consider H.R. 

1833, as amended by the Senate, which would prohibit doctors from 
performing certain types of abortions. I want to make the 
Congress aware of my position on this extremely complex issue. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her 
God. I strongly believe that legal abortions--those abortions 
that the Supreme Court ruled in Roe v. Wade must be protected-
should be safe and rare. I have long opposed late-term abortions 
except, as the law requires, where they are necessary to protect 
the life of the mother or where there is a threat to her health. 
In fact, as Governor of Arkansas, I signed into law a bill that 
barred third trimester abortions except where they were necessary 
to protect the life or health of the woman, consistent with the 
Supreme Court's rulings. 

The procedure described in H.R. 1833 is very disturbing, and 
I personally cannot support its use on an elective basis, where 
the abortion is being performed for non-health related reasons 
and there are equally safe medical procedures available. As I 
understand it, however, there are rare and tragic situations that 
can occur late in a woman's pregnancy in which, in a doctor's 
medical judgment, this procedure may be necessary to save a 
woman's life or to preserve her health. In those situations, the 
law that we have been elected to uphold requires that a woman's 
ability to choose this procedure be protected. 

I have studied and prayed about this issue, and the families 
who must face this awful choice, for many months. I believe that 
we have a duty to try to find common ground: a resolution to 
this issue that respects the views of those--including myself-
who object to this particular procedure, but also upholds the 
Supreme Court's requirement that laws regulating abortion protect 
both the life and the health of American women. 

I have concluded that H.R. 1833 as drafted does not 
meet the constitutional requirements that the Supreme court has 
imposed upon us, in Roe and the decisions that have followed it, 
to provide protections for both the life and the health of the 
mother in any laws regulating late-term abortions. I am prepared 
to support H.R. 1833 if it is amended to make clear that the 
prohibition of th~s procedure does not apply to cases in which 
the procedure, in the medical judgment of the attending 
physician, is necess,ary to preserve the life of the woman or 
avert serious adverse health consequences to the woman. 



Dear Senator Hatch: 

I understand that the House is preparing to consider H.R. 
1833, as amended by the Senate, which would prohibit doctors from 
performing certain types of abortions. I want to make the 
Congress aware of my position on this extremely complex issue. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her 
God. I strongly believe that legal abortions--those abortions 
that the Supreme Court ruled in Roe v. Wade must be protected-
should be safe and rare. I have long opposed late-term abortions 
except, as the law requires, where they are necessary to protect 
the life of the mother or where there is a threat to her health. 
In fact, as Governor of Arkansas, I signed into law a bill that 
barred third trimester abortions except where they were necessary 
to protect the life or health of the woman, consistent with the 
Supreme Court's rulings. 

The procedure described in H.R. 1833 is very disturbing, and 
I personally cannot support its use on an elective basis, where 
the abortion is being performed for non-health related reasons 
and there are equally safe medical procedures available. As I 
understand it, however, there are rare and tragic situations that 
can occur late in a woman's pregnancy in which, in a doctor's 
medical jUdgment,~thiS procedure may be necessary to save a 
woman's life or t preserve her hea.lth. In those situations, the 
law that we have een elected to uphold requires that a woman's 
ability to choose this procedure be protected. 

'HAt. '""- '«. ~ . 
I have studied and prayed about this issue, and the families 

who must face this awful choice, for many months. I believe that 
we have a duty to try to find common ground: a resolution to 
this issue that respects the views of those--including myself-
who object to this particular procedure, but also upholds the 
Supreme Court's requirement that laws regulating abortion protect 
both the life and the health of American women. 

I have concluded that H.R. 1833 as drafted does not 
meet'the constitutional,requirements that the Supreme Court has 
imposed upon us, in Roe and the decisions that have followed it, 
to provide protections for both the life and the health of the 
mother in any laws, regulating late-term abortions. I am prepared 
to support H.R. 1833 if it is amended to make clear that the 
prohibition of this procedure does not apply to cases in which 
theProcedure, in the medical judgment of the attending 
phy ician, is necessary to preserve the 'life of the woman or 
av rt serious adverse health consequences to the woman. 

sclec+iCNL cJ{ ~ 
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Good afternoon. I have just met with several courageous women who told me that 
they want other women to have the same option they had when they made the potentially 
life-saving decision to have a certain kind of abortion that would be banned by H.R. 1833. 
Some of these women are liberals and some are conservatives. Some are Catholics and some 
are Jews. Some are pro--choicc. And others are pro-life. But. there is one thing they all 
have in common: they all wanted their children; they didn't want to have abortions; and 
they made the agonizing choice only when it became clear that their babies would not survive 
and their own livcs and health were in grave danger. 

Tammy and Mitchell Watts were elated when they found out she was going to have a 
baby. 8ut, that joy was shattered when they found out in her seventh month that the fetus 
was suffering from a chromosomal disorder and would not live. Furthermore, if the baby 
were to die inside her, the release of harmful toxins in her own bloodstream could have been 
fatal. She and her husband, in consultation with their doctor and palItor, tearfully made the 
decision to terminate the suffering of the fetus and protect her own health and life. It was 
the toughest decision they eves: had to make -- but it was right for them and gave them hope 
that someday they would have a healthy baby. 

Twenty six weeks into her pregnancy, Claudia and Richard Ades found out that their 
unborn son had a hole in his heart and excessive fluid in his head. He would not nve. And 
Claudia's own health was at risk. They too decided to tenninate the pregnancy. Claudia's 
only thought before undergoing the procedure was would her baby be in pain. The doctors 
assured her he would not. They hope and pray that no one has to go tluough what the)' 
experienced, but, jf they do, they believe that every woman should have the option of 
seeking the best medical solution. 

I Willi also moved by the story of a young Catholic woman who became pregnant last 
year with her fll'St child. More than 20 weeks into her pregnancy she discovered her baby 
had severe hydrocephalus and probably would not live. Her doctor recommended the 
termination of the pregnancy in order to minimize the trauma to her body and to best 
preserve her ability to become pregnant again. Although the lost of the baby was 
devastating, she and her husband are now, thankfully, expecting a child in the fall. 

This is a difficult and disturbing iuue -- one that I have studied and prayed about for 
many months. After much reflection, I have concluded that I could not support use of this 
method of abortion on an elective basis, where there are other equally safe procedures 
available. However, I understand that, as in the cases I just described, there are rare and 
tragic situations where, in a doctor's judgement, this procedure may be necessary to save a 
woman's Ufe or to avert serious adverse consequences to her health. Our concern is for the 

1 
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health of the mother. We are surprised that Congress would expUciUy rule out consideration 
of the mother's health in this legislation. . 

I have always believed that the decision to have an abortion generally should be 
between a woman, her doctor, her conscience and her God -- not the Congress. And I have 
always opposed late-term abortions except where necessary to protect the life or health of the 
mother. 

I am opposed to H.R. 1833 because it does not allow women to protect themselves 
from serious threats to their health. In refusing to permit women to avail themselves of this 
procedure when their lives are threatened or when their health is put in 5Crious jeopardy, the 
Congress has chosen to ignore or trivlallze the legitimate concems of women like Tammy 
Watts and Claudia Ades. I cannot be a party to thls indifference. I cannot, in good 
conscience and consistent with my responsibility to uphold the law, sign this legislation. 
Therefore, I am compelled to veto it. 

Thank you. 

2 
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His Eminence James Cardinal Hickey 
Archbishop of Washington 
Post Office Box 29260 
Washington, D.C. 20017 

Dear Cardinal Hickey: 

TO: 61647 PAGE: 02 

I want to thank you for your letters on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. After much reflection, 
I concluded that I could not support use of this method of 
abortion on an elective basis, where there are other equally safe 
proc~dures availabla. However, I understand that there are rare 
.and tragic situations where, in a physician's judgment, this 
procedure may be necessary to save a woman's life or to avert 
serious adverse consequences to her health. 

I have been moved, for example, by the stories of a number of 
young women who, although very opposed to abortion, ended up 
relying on tne intact dilation and evacuation procedure upon the 
advice of their doctore in order to avoid the grave health 
consequences they otherwise faced. 

My hope is that a common ground can be found on this issue that 
respects the views of those, including myself, who find this 
procedure enormously troubling, while at the same time both 
upholding the Constitutional requirement that laws regulating 
abortion protect the life and health of American WOmen and 
allowing doctors to exercise their best medical jUdgment in the 
rare cases where this procedure may be ~ecessary to save a woman 
from serious adverse health consequences. 

I cannot sign H.R. 1833 as drafted because in permitting an 
exception solQly to preserve a woman's life, it does not meet the 
legal requirements of the constitution or protect American WOmen 
against the risk of serious harm. 

Again, I thank you for your letters. These are painful and 
sobering issues. Although I know you disagree with me on this 
matter, I hope we can continue our dialogue and continue to work 
together on the broad array of issues on which we do agree. I 
need your help, your insight and, at times, even your criticism. 
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April 9, 1996 

The Reverend Fred C. Kammer, S.J. 
President 
Catholic Charities USA 
suite 200 
1731 King street 
Alexandria, Virginia 22314 

Dear Fred: 

Thank you for your note 
understand how strongly 

on the "partial bit Eli" d.' I 
you feel about it. 

I have found this to be a terribly difficult and disturbing 
iS5ue, one which I have stUdied and prayed about for many months. 
It was only after a great deal of reflection, and after ponderin9 
the consequences, however unintended, that I believe this 
legislation could have on the lives of certain women, that I 
reached my decision. 

I concluded that I could not support use of this method of 
abortion on an elective basis, where there are other equally safe 
procedures available; however, I understand that there are rare 
and tragic situations where, in a physician's jUdgment, this 
proced1lre may be necessary to save a woman's 1 ife or to avert 
serious adverse consequences to her health. 

In reaChing my d~cision, I have been moved by the stories of a 
number of young women -- some of them Catholic and staunchly pro
life -- who ended up relying on this procedure upon the advice of 
their doctors in order to avoid grave health consequences. I 
cannot, in good conscience, sign a bill that would make it 
impossible for doctors, in their best medical judgment, to use 
this procedure in such circumstances. 

These are painful and sobering issues. Although I know you 
disagree with me on this matter, it is important to me that we 
continne to work together on thQ broad array of issues on which 
we do agree. Thank you for your insight, your support and your 
heartfelt criticism. 

Sincerely, 
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WASHINGTON 

April 2, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: 

SUBJECT: 

While you 
message to the 
I know, no one 

ELENA KAGAN ~ 

ABORTION VETO MESSAGE 

were away, Jack, Todd circulated 
appropriate persons in the White 
requested any changes. 

veto 
House. As far a~ 

OLC has requested one change. In the second sentence of the 
first paragraph, Walter and Dawn want to delete the phrase "from ~ 
serious health threats." Their problem, of course, is with the t 

word "serious." (The word "serious" appears in numerous other ~. . 
places, but as I told Dawn when I sent the message over to her, 
tried to use the word in ways that OLC would find unproblemat~. 
for the most part, it seems, this effort succeeded.) They say 
that this sentence, as written, suggests that the Constitution 
requires only a "serious health" exception, rather than a broader 
"all health" exception. 

I actually think that the sentence is technically accurate, 
even assuming that the OLC understanding of the Constitution is 
correct. The sentence says that the Constitution requires that 
women be protected from serious health threats. It does. Of 
course, under OLC's view, the Constitution also requires that 
women be protected from non-serious health threats. But we say 
nothing to the contrary. On OLC's view, the sentence may be 
underinclusive, but it is not inaccurate. 

If this is cutting the baloney too fine, we can (1) tell OLC 
we just don't care, or (2) change the sentence to make OLC happy. 
If we do (2), I would edit the sentence differently from OLC, 
taking out the reference to the Constitution, rather than to 
serious health threats. Hence, "I do so because the bill fails 
to protect women from serious health threats." But I vote for 
option (1) because I think we should talk about both the 
Constitution and serious health threats in the first paragraph. 

Let me know. 
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for H.R. 

whic would 
erforming a certain kind of aborti I ~ 
f98;~ to !K'Qt98~ IJ"m91'l from serious health, ~ 

1:'J:H>eets, as ~G0" -~'YaJ..:j..G&pci!rir€:t=~-i=r~. ~+~ A_ :1 ti:-
l have always believed that the decision to have an ~ 

abortion generally should be between a woman, her doctor, her 
conscience, and her God. I support the decision in Roe v. Wade ~~~ 
protecting a woman's right to choose, and I believe that the i: ~~,~\ 
abortions protected by that decision should be safe and rare. 
Consistent with that decision, I have long opposed late-term 
abortions except where necessary to protect the life or health 
the mother. In fact, as Governor of Arkansas, I signed into law ~~ 
a bill that barred third trimester abortions, with an appropriate 0 
exception for life or health. e-~"'''''' 

~~ The procedure described in H.R. 1833 has troubled me deeply, 
as it has many people. I cannot support use of that procedure on ~r;,-., 
an elective basis, where the abortion is being performed for non-~~. 
health related reasons and there are equally safe medical ~~-~ 

procedures available. ~ (~ 

There are, however, rare and tragic situations that can 
occur in a woman's pregnancy in which, in a doctor's medical 
judgment, the use of this procedure may be necessary to save 
woman's life or to protect her against serious injury to her 
health. Medical conditions can develop at a stage in the 
pregnancy such that the use of this procedure becomes the best or ~ 
the only feasible way of preserving the life or the serious .~ 
health interests of the woman, including her ability to have ~ 
children in the future. In these situations, in which a woman ~ . ' 
and her family must make an awful choice, the Constitution -,~ 
requires, as it should, that the ability to choose this procedu~ 
be protected. ~ ~ _ , 

~ \~.I. ~ ~~i~ 
I cannot sign H.R. 1833, as drafted, because it fails to • M 

protect women in such dire circumstances -- because by treating ~ ) 
doctors who use the procedure in these tragic cases as criminals,~ 
the bill poses a danger of serious harm to women. This bill, in '~ 
curtailing the ability of women and their doctors to choose the I 
procedure for sound medical reasons, violates the constitutional~~ 
command that any law regulating abortion protect both the lif~ Q 
and the health of the woman. The bill's overbroad criminal ~ 
prohibition risks that women will suffer serious injury. ~~~ 

I earlier proposed to Congress that it pass appropriate ~ ~\/l 
legislation regarding this procedure. I told Congress that I ~ .. ~ 
would support H.R. 1833 if it were amended to make clear that the\ ~ 
prohibition did not apply to situations in which the selection of ~ 
the procedure, in the medical judgment of the attending ~ 
physician, was necessary to preserve the life of the woman or ~m 9 . 
avert serious adverse health consequences to the woman. A bill ~AJ.l:~ ~. 
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amended in this way would have struck a proper balance, reserving 
this troubling procedure for those rare circumstances where it is 
necessary. 

Congress chose not to take this sensible and 
constitutionally appropriate path, instead either ignoring or 
trivializing concerns about protecting women from serious health 
risks. As a result of this Congressional indifference to women's 
health and safety, I cannot, in good conscience and consistent 
with my responsiblity to uphold the law, sign this legislation. 
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THE WHITE HOUSE 

WASHINGTON 

April 2, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN ~ 

SUBJECT: ABORTION VETO MESSAGE 

While you were away, Jack, Todd circulated the attached veto 
message to the appropriate persons in the White House. As far as 
I know, no one requested any changes. 

OLC has requested one change. In the second sentence of the 
first paragraph, Walter and Dawn want to delete the phrase "from 
serious health threats." Their problem, of course, is with the 
word "serious." (The word "s.erious" appears in numerous other 
places, but as I told Dawn when I sent the message over to her, I 
tried to use the word in ways that OLC would find unproblematic; 
for the most part, it seems, this effort succeeded.) They say 
that this sentence, as written, suggests that the Constitution 
requires only a "serious health" exception, rather than a broader 
"all health" exception. 

I actually think that the sentence is technically accurate, 
even assuming that the OLC understanding of the Constitution is 
correct. The sentence says that the Constitution requires that 
women be protected from serious health threats. It does. Of 
course, under OLC's view, the Constitution also requires that 
women be protected from non-serious health threats. But we say 
nothing to the contrary. On OLC's view, the sentence may be 
underinclusive, but it is not inaccurate. 

If this is cutting the baloney too fine, we can (1) tell OLC 
we just don't care, or (2) change the sentence to make OLC happy. 
If we do (2), I would edit the sentence differently from OLC, 
taking out the reference to the Constitution, rather than to 
serious health threats. Hence, "I do so because the bill fails 
to protect women from serious health threats." But I vote for 
option (1) because I think we should talk about both the 
Constitution and serious health threats in the first paragraph. 

Let me know. 
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DRAFT 
Veto Message for B.R. 1833 

I am returning without my approval H.R. 1833, which would 
prohibit doctors from performing a certain kind of abortion. I 
do so because the bill fails to protect women from serious health 
threats, as the Constitution and sound public policy require. 

I have always believed that the decision to have an 
abortiOn generally should be between a woman, her doctor, her 
conscience, and her God. I support the decision in Roe v. Wade 
protecting a woman's right to choose, and I believe that the 
abortions protected by that decision should b.e safe and rare. 
Consistent with that decision, I have long opposed late-term 
abortions except where necessary to protect the life or health of 
the mother. In fact, as Governor of Arkansas, I signed into law 
a bill that barred third trimester abortions, with an appropriate 
exception for life or health. 

The procedure described in H.R. 1833 has troubled me deeply, 
as it has many people. I cannot support use of that procedure on 
an elective basis, where the abortion is being performed for non
health related reasons and there are equally safe medical 
procedures available. 

There are, however, rare and tragic situations that can 
occur in a womai's pregnancy in which, in a doctor's medical 
judgment, the use of this procedure may be necessary to save a 
woman's life or to protect her against serious injury to her 
health. Medical conditions can develop at a stage in the 
pregnancy such that the use of this procedure becomes the best or 
the only. feasible way of preserving the life or the serious 
health interests of the woman, including her ability to have 
children in the future. In these situations, in which a woman 
and her family must make an awful choice, the Constitution 
requires, as it should, that the ability to choose this procedure 
be protected. 

I cannot sign H.R. 1833, as drafted, because it fails to 
protect women in such dire circumstances -- because by treating 
doctors who use the procedure in these tragic cases as criminals, 
the bill poses a danger of serious harm to women. This bill, in 
curtailing the ability of women and their doctors to choose the 
procedure for sound medical reasons, violates the constitutional 
command that any law regulating abortion protect both the life 
and the health of the woman. The bill's overbroad criminal 
prohibition risks that women will suffer serious injury. 

I earlier proposed to Congress that it pass appropriate 
legislation regarding this procedure. I told Congress that I 
would support H.R. 1833 if it were amended to make clear that the 
prohibition did not apply to situations in which the selection of 
the.procedure, in the medical judgment of the attending 
physician, was necessary to preserve the life of the woman or 
avert serious adverse health consequences to the woman. A bill 
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amended in this way would have struck a proper balance, reserving 
this troubling procedure for those rare circumstances where it is 
necessary. 

Congress chose not to take this sensible and 
constitutionally appropriate path, instead either ignoring or 
trivializing concerns about protecting women from serious health 
risks. As a result of this Congressional indifference to women's 
health and safety, I cannot, in good conscience and consistent 
with my responsiblity to uphold the law, sign this legislation. 



Veto Message for H.R. 1833 

I am returning without my approval H.R. 1833, which would 
prohibit doctors from performing a certain kind of abortion. I 
do so because the bill does not allow women to protect themselves 
from serious threats to their health. In refusing to permit 
women to avail themselves of this procedure when their lives are 
threatened or when their health is put in serious jeopardy, the 
Congress haS-fashioned a bill that is surely unconstitutional, 
just as it is surely contrary to sound public policy. 

I have always believed that the decision to have an 
abortion generally should be between a woman, her doctor, her 
conscience, and her God. I support the decision in Roe v. Wade 
protecting a woman's right to choose, and I believe that the 
abortions protected by that decision should be safe and rare. 
Consistent with that decision, I have long opposed late-term 
abortions except where necessary to protect the life or health of 
the mother. In fact, as Governor of Arkansas, I signed into law 
a bill that barred third trimester abortions, with an appropriate 
exception for life or health. 

The procedure described in H.R. 1833 has troubled me deeply, 
as it has many people. I cannot support use of that procedure on 
an elective basis, where the abortion is being performed for non
health related reasons and there are equally safe medical 
procedures available. 

There are, however, rare and tragic situations that can 
occur in a woman's pregnancy in which, in a doctor's medical 
judgment, the use of this procedure may be necessary to save a 
woman's life or to protect her against serious injury to her 
health. Medical conditions can develop at a stage in the 
pregnancy such that the use of this procedure becomes the best or 
the only feasible way of preserving the life or the serious 
health interests of the woman, including her ability to have 
children in the future. In these situations, in which a woman 
and her family must make an awful choice, the Constitution 
requires, as it should, that the ability to choose this procedure 
be protected. 

I cannot sign H.R. 1833, as drafted, because it fails to 
protect women in such dire circumstances -- because by treating 
doctors who use the procedure in these tragic cases as criminals, 
the bill poses a danger of serious harm to women. This bill, in 
curtailing the ability of women and their doctors to choose the 
procedure for sound medical reasons, violates the constitutional 
command that any law regulating abortion protect both the life 
and the health of the woman. The bill's overbroad criminal 
prohibition risks that women will suffer serious injury. 

I earlier proposed to Congress that it pass appropriate 
legislation regarding this procedure. I told Congress that I 
would support H.R. 1833 if it were amended to make clear that the 
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prohibition did not apply to situations in which the s of 
the procedure, in the medical judgment of the attendin 
physician, was necessary to preserve the life of the 
avert serious adverse Aeal~consequences to t~~~~ 
amended in this way would have struck a proper balance, reserving 
this troubling procedure for those rare circumstances where it is 
necessary. 

Congress chose not to take this sensible and 
constitutionally appropriate path, instead either ignoring or 
trivializing concerns about protecting women from serious health 
risks. As a result of this Congressional indifference to women's 
health and safety, I cannot, in good conscience and consistent 
with my responsibility to uphold the law, sign this legislation. 



,I 
."?- " l' I. 

\ 

Veto Message for H.R. 1833 

I am returning without my approval H.R. 1833, which would 
prohibit doctors from performing a certain kind of abortion. I 
do so because the bill fails to protect women from serious health 
threats, as the Constitution and sound public policy require. 

I have always believed that the decision to have an 
abortion generally should be between a woman, her doctor, her 
conscience, and her God. I support the decision in Roe v. Wade 
protecting a woman's right to choose, and I believe that the 
abortions protected by that decision should be safe and rare. 
Consistent with that decision, I have long opposed late-term 
abortions except where necessary to protect the life or health of 
the mother. In fact, as Governor of Arkansas, I signed into law 
a bill that barred third trimester abortions, with an appropriate 
exception for life or health. 

The procedure described in H.R. 1833 has troubled me deeply, 
as it has many people. I cannot support use of that procedure on 
an elective basis, where the abortion is being performed for non
health related reasons and there are equally safe medical 
procedures available. 

There are, however, rare and tragic situations that can 
occur in a woman's pregnancy in which, in a doctor's medical 
judgment, the use of this procedure may be necessary to save a 
woman's life or to protect her against serious injury to her 
health. Medical conditions can develop at a stage in the 
pregnancy such that the use of this procedure becomes the only 
feasible way of preserving the life or the serious health 
interests of the woman, including her ability to have children in 
the future. In these situations, in which a woman and her family 
must make an awful cholce, the Constitution requires, as it 
should, that the ability to choose this procedure be protected. 

I cannot sign H.R. 1833, as drafted, because it fails to 
protect women in such dire circumstances -- because by treating 
doctors who use the procedure in these tragic cases as criminals, 
the bill poses a danger of serious harm to women. This bill, in 
curtailing the ability of women and their doctors to choose a 
medically necessary procedure, violates the constitutional 
command that any law regulating abortion protect both the life 
and the health of the woman. The bill's overbroad criminal 
prohibition risks that women will suffer serious injury. 

I earlier proposed to Congress that it pass appropriate 
legislation regarding this procedure. I told Congress that I 
would support H.R. 1833 if it were amended to make clear that the 
prohibition did not apply to situations in which the selection of 
the procedure, in the medical judgment of the attending 
physician, was necessary to preserve the life of the woman or 
avert serious adverse health consequences to the woman. A bill 
amended in this way would have struck a proper balance, reserving 



this troubling procedure for those rare circumstances where it is 
medically necessary. 

Congress chose not to take this sensible and 
constitutionally appropriate path, instead either ignoring or 
trivializing concerns about protecting women from serious health 
risks. As a result of this Congressional indifference to women's 
health and safety, I cannot, in good conscience and consistent 
with my responsiblity to uphold the law, sign this legislation. 
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~~ I am returning without my approval H.R. 1833, which would 
~~- prohibit doctors from performing a certain kind of abortion. I 

do so because the bill fails to protect women from serious health 
threats, as the Constitution and sound public policy require. 

I have always believed that the decision to have an 
abortion generally should be between a woman, her doctor, her 
conscience, and her God. I support the decision in Roe v. Wade 
protecting a woman's right to choose, and I believe that the 
abortions protected by that decision should be safe and rare. 
Consistent with that decision, I have long opposed late-term 
abortions except where necessary to protect the life or health of 
the mother. In fact, as Governor of Arkansas, I signed into law 
a bill that barred third trimester abortions, with an appropriate 
exception for life or health. 

The procedure escribed in as troubled me deeply, 
as it has many people. c use of that procedure on 
an ele6tive basis, where th being performed for non-
health related reasons and here are equally safe medical 
procedures available. B.S'. - ()rl'ftllc,..~.4t-(.~ela;-04$CA4.'U.I. ? 
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G" I cannot sign H.R. 1833, as drafted, because it fa'ls to 
protect women in such dire circumstances -- because it f 'ls to 
preserve the ability of women and their doctors to choose his 
procedure for sound medical reasons. This bill does not s tisfy 
the constitutional command that any law regulating abortion 
protect both the life and the health of the woman. It puts 
health of the mother at risk by ~ wldely criminalizi~th use 
of this procedure. .L_ ? , f· L .... ..J.... 
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I earlier proposed to Congress that it pass appropriate ~~~~ 

legislation regarding this procedure. I told Congress that I c k. ,~. 
would support H.R. 1833 if it were amended to make clear that the 
prohibition did not apply to situations in which the selection of 
the procedure, in the medical judgment of the attending 
physician, was necessary to preserve the life of the woman or 
avert serious adverse health consequences to the woman. A bill 
amended in this way would have struck a proper balance, t'<J.cIlA""t Jc..c.. "', ...... ,:" 
;r8flli"t;i,A~ diseeHlfg;rt; ';lith tRia=' procedure,. Bl:it alew ];QcogAi;;::iA~ 

that i~l~re circumstances lit is medically necessary. 

te-~ V lolL-.. 



Congress chose not to take this sensible and 
constitutionally appropriate path, instead either ignoring or 
trivializing~concerns about protecting women from serious 
health risks, 1ncluding the loss of reproductive ca aci 
As a result of this Congressional in 1 erence 0 women's health 
and safety, I cannot, in ~ good consc'ence and consistent with 
my responsiblity to uphold the law, sig this legislation. 

fA,..v.. ..-c /4;(..-t.,., oJ't 1M"'" 

".... ,c.r........,f - tA..o ~ /C:zL. 
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Veto Message for H.R. 1833 
(4-9-96) 

I am returning without my approval H.R. 1833, which would 
prohibit doctors from performing a certain kind of abortion. I 
do so because the bill does not allow women to protect themselves 
from serious threats to their health. By refusing to permit 
women, in reliance on their doctors' best medical judgment, to 
use this procedure when their lives are threatened or when their 
health is put in serious jeopardy, the Congress has~ashioned a 
bill that is consistent neither with the Constitution nor with 
sound public policy. 

I have always believed that the decision to have an 
abortion generally should be between a woman, her doctor, her 
conscience, and her God. I support the decision in Roe v. Wade 
protecting a woman's right to choose, and I believe that the 
abortions protected by that decision should be safe and rare. 
Consistent with that decision, I have long opposed late-term 
abortions except where necessary to protect the life or health of 
the mother. In fact, as Governor of Arkansas, I signed into law 
a bill that barred third trimester abortions, with an appropriate 
exception for life or health. 

The procedure described in H.R. 1833 has troubled me deeply, 
as it has many people. I cannot support use of that procedure on 
an elective basis, where the abortion is being performed for non
health related reasons and there are equally safe medical 
procedures available. 

There are, however, rare and tragic situations that can 
occur in a woman's pregnancy in which, in a doctor's medical 
judgment, the use of this procedure may be necessary to save a 
woman's life or to protect her against serious injury to her 
health. Medical conditions can develop at a stage in the 
pregnancy such that the use of this procedure becomes the best or 
the only feasible way of preserving the life or the serious 
health interests of the woman, including her ability to have 
children in the future. In these situations, in which a woman 
and her family must make an awful choice, the Constitution 
requires, as it should, that the ability to choose this procedure 
be protected. 

I cannot sign H.R. 1833, as drafted, because it fails to 
protect women in such dire circumstances -- because by treating 
doctors who use the procedure in these tragic cases as criminals, 
the bill poses a danger of serious harm to women. This bill, in 
curtailing the ability of women and their doctors to choose the 
procedure for sound medical reasons, violates the constitutional 
command that any law regulating abortion protect both the life 
and the health of the woman. The bill's overbroad criminal 
prohibition risks that women will suffer serious injury. 

I earlier. proposed to Congress that it pass appropriate 



• 

legislation regarding this procedure. I told Congress that I 
would support H.R. 1833 if it were amended to make clear that the 
prohibition did not apply to situations in which the selection of 
the procedure, in the medical judgment of the attending 
physician, was necessary to preserve the life of the woman or 
avert serious adverse consequences to her health. A bill amended 
in this way would have struck a proper balance, reserving this 
troubling procedure for those rare circumstances where it is 
necessary. 

Congress chose not to take this sensible and 
constitutionally appropriate path, instead leaving women 
unprotected against serious health risks. As a result of this 
Congressional indifference to women's health and safety, I 
cannot, in good conscience and consistent with my responsibility 
to uphold the law, sign this legislation. 



From: ELENA KAGAN 

Th: ________________________ __ 
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THE WHITE HOUSE 

WASHINGTON 

February 24, 1996 

MEMORANDUM FOR WALTER DELLINGER 

FROM: ELENA KAGAN 

SUBJECT: LETTER ON H.R. 1833 

Attached is the current -- and probably the final -- draft 
of the letter on H.R. 1833 to be sent to Senator Hatch and 
Congressman Hyde this coming week. I understand that you and 
Jack have discussed the internal dynamics here; much as Jack and 
I supported your suggested language, we just couldn't bring 
people around to it. I can tell you that it was plenty difficult 
to get even what we got. 

Thanks very much -- and sorry it didn't turn out better. 



THE WHITE HOUSE 

The Honorable Orrin G. Hatch 
United States Senate 
Washington, D.C. 20510 

Dear Senator Hatch: 

WASHINGTON 

I understand that the House is preparing to consider H.R. 1833, as 
amended by the Senate, which would prohibit doctors from performing 
a certain type of abortion. I want to make the Congress aware of my 
position on this extremely complex issue. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her God. 
I strongly believe that legal abortions -- those abortions that the 
Supreme Court ruled in Roe v. Wade must be protected -- should be 
safe and rare. I have long opposed late-term abortions except, as 
the law requires, where they are necessary to protect the life of 
the mother or where there isa threat to her health. In fact, as 
Governor of Arkansas, I signed into law a bill that barred third 
trimester abortions except where they were necessary to protect the 
life or health of the woman,· consistent with the Supreme Court' s·---- . 
rulings. 

The procedure described in H.R. 1833 is very disturbing, and I cannot 
support its use on an elective basis, where the abortion is being 
performed for non-health related reasons and there are equally safe 
medical procedures available. As I understand it, however, there are 
rare and tragic situations that can occur in a woman's pregnancy in 
which, in a doctor's medical jUdgment,~this procedure may be neces
sary to save a woman's life or to pres rve her health. In those 
situations, the Constitution requires at a woman's ability to 
choose this procedure be protected. tIM tAl{. d) . 
I have studied and prayed about this issue, and about the families 
who must face this awful choice, for many months. I believe that we 
have a duty to try to find common ground: a resolution to this issue 
that respects the views of those -- including myself -- who object 
to this particular procedure, but also upholds the Supreme Court's 
requirement that laws regulating abortion protect both the life and 
the health of American women. 
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I have concluded that H.R. 1833 as drafted does not meet the 
-constitutional requirements that the Supreme Court has imposed 
upon us, in Roe and the decisions that have followed it, to provide 
protections for both the life and the health of the mother in any 
laws regulating abortions. 

I am prepared to support H.R. 1833, however, if it is amended to 
make clear that the prohibition of this procedure does not apply 
to situations in which the eieeeron of the procedure, in the medical 
judgment of the attending physician is necessary to preserve the 
life of the woman or avert serious dverse health consequences to 
the woman. 

I urge the Congress to amend H.R. 
life and the health of the woman, 
uphold requires. 

Sincerely, 

3 to ensure that it protects the 
the law we have been elected to 



". L,,, 

U. S. Department of Justice 

Office of Legal Counsel 

Offic" of the WDShington, D. C, l(JjjO 
Assistant Attorney General 

February 5, 1996 
4:15 pm 

MEMORANDUM TO JACK QUINN AND EL~~ KAGAN 

{~--
FROM: Walter Dellinger AJfI~ 

Although it still leaves a pre-viability I second trimester issue, does the following 
language come closer to where you want to be" 

I am prepared to support legislation prohibiting the use of 
this procedure that makes clear that the prohibition does not 
apply to cases in which the alternative medical procedul'£'S 
available would, in the opinion of the attending physician, 

(pose a dange?to a woman's life or health. 
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PACSIMILE TRANSKISSION SHEET 

Walter Dellinger 
FROM: ____________________________ ___ 

Jack Quinn 
TO: 

U. S. Department of Justice 

Office of Legal Counsel 

Washingllm, D.C. 20530 

DATE: February 1. 1996 

OFFICE (202) 514-2051 
PHONE: 

OFFICE (202) 456-2632 
PHONE: 

NUMBER OP PAGES: ~ PLUS COVER SHEET 

(202) 456-6279 
PAX NUMBER: 

REMARKS: 

IF YOU HAVE ANY QUESTIONS REGARDING THIS FAX, PLEA.SE CONTACT KATHLEEN 
MURPHY OF KEVIN SMITH ON 514-2057 

OFFICE OF LEGAL COUNSEL FAX NUMBER: (202) 514-0563 
ITS NUMBER: (202) 368-0563 
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U. S. Department of Justice 

Office of Legal Counsel 

Office of the Washington, D. C. 20530 
Assistant Attorney General 

February 1, 1996 

Jack --

I would like you to talk with you about the following alternative last paragraph of the 
letter to Hatch. 

I am prepared to support legislation prohibiting the post-viability use of this 
procedure if it is amended to make clear that the prohibition of this procedure does not 
apply to cases in which the procedure, in the medical judgment of the attending 
physician, is necessary to preserve the life of a woman or to avert a d&nce. to her 

1ai002 

health. c.-.4~~" to. 't ~~II.~t 
~ Lt"hll 

TIle problem with the present fonnulation is simply that the Supreme Court held 
invalid in Thornburgh a "choice-of-method" restriction requiring that doctors use the abortion 
procedure most protective of fetal health unless doing so would pose a "significantly greater 
medical risk" to the woman. Limiting the health exception to medical risks that qualify as 
"significant", the Court held, would constitute an impennissible "trade-off' of a woman's 
health. The Tenth Circuit recently applied this holding to fwd constitutionally insufficient ao 
exception that required a "grave danger" to a woman's health. 

I tried in the above language to reconcile the President's concern and the Court's 
holdings by bringing in the word "danger." To avoid clear conflict with the Court's 

. decisions, it is also important to use the word post-viability at the point indicated. 

Copies of relevant pages of the court decisions are attached. 



OCTOBER TER;\r. Ul~~.-'~D~~ 
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dan 
i 1 atecl. 
3. Section 321O(b) (degree of care for postviability abor

tions) and § 3210(c) (second-physician requirement when the 
fetus is possibly viable). Section 3210(b) 13 sets for-Jl two 
independent requirements for a postviability abortion. First, 
it demands the exercise of that degree of care "which such 
person would be required to exercise in order to preserve the 
life and health of any unborn child intended to be born and 
not aborted." Second, "the abortion technique employed 
shall be that which would pro~ide the best opportunity for 
the unborn child to be aborted alive unless," in the physi
cian's good-faith judgment, that technique "would present a 
3i~ater medical risk to the life or health of 
the pregnant woman." An intentional, knowing, or reckless 
violation of this standard is a felony of the third degree, and 
subjects the violator to the possibility of imprisonment for not 
more than seven years and to a fine efnot more than $15,000. 
See 18 Pa. Cons. Stat. §§ 1101(2) and 1103(3) (1982). 

The Court of Appeals ruled that §3210(b) was unconstitu
tional because it required a "trade-off" between the woman's 
health .and fetal survival, and failed ~o require that maternal 

.. Section 3210(b) reads: 
"Every person who perfonns or induces an abortion after an unborn 

child has been detennined to be viable shall exercise that degree of profes
sional skill, care and diligence which such person wollld be required to ex
ercise in order to preserve the life and health of any unborn child intended 
to be oorn and not aborted and the abortion technique employed shall be 
that which would provide the best opportllrity for the unborn ehild to be 
aborted alive unIel;s, in the good faith judgment of the physician. that 
method or technique would present a significantly greater medical risk to 
the life or health of the pregnant woman than would another available 
method or technique and the physician reports the basis for his judgment. 
The potential psychological or emotional impact on the mother of the un
born child's survival shall not be deemed a medi~ risk to the mother. 
Any person who intentionally, knowingly or recklessly violates the provi
sions of this subseccton commits a felony oi the third degree." 

":.:" 

. "! 

physician's paramount consideration. T37 F. 
2d, at 300, citing Cola,dti v. Frank!ir7., 4.39 U. S. :379, 
397-401 (1979) (where Pennsylvania's 1974 Abortion Control 
Act was reviewed). In Colautti, this Court recognized the 
undesirability of any" 'trade-off' between the woman's health 
and additional percentage points of fetal survival." Id., at 
400. 

Appellants do not take any real issue with this proposition. 
See Brief for Appellants 84-86. They argue instead, as did 
the District Court, see 552 F. Supp., at 806-807, that the 
statute's words ''significantly greater medical risk" for the 
life or health of the woman do not mean some additional risk 
(in which case unconstitutionality apparently is conceded) but 
only a "meaningfully increased" risk. That interpretation, 
said the District Court, renders the statute constitutional. 
[d., at 807. The Court of Appeals disagreed, pointing out 
that such a reading is inconsistent with the statutory language 
and with the legislative intent reflected in that language; that 
the adverb "significantly" modifies the risk imposed on the 
woman; that the adverb is ''patently not surplusage"; and that 
the language of the statute ''is not susceptible to a construc
tion that does not require the mother co bear an increased 
medical risk in order to save her viable fetus." 737 F .2d, 
at 300. . We a.gree with the Court of Appeals and therefore 
find the statute to be facially invalid. I. • ... 

Section 3210(c) 15 requires that a second physician be pres
ent during an abortion performed when viability is possi-

"This makes it unnecessary for us t~ consider appellees' further argu
ment that § 321O(b) is void for vagueness. 

"Section 3210(e) reads: 
"Any person who intends to perform an abortion the method chosen for 

which, in his good faith judgment, does not preclude the possibilit:'/ of the 
child surviving the abortion, shall arrange for the attendance, in the same 
room in which the abortion is to be completed, of a second physicia.1. Im
mediately after the complet~ expulsion or extraction of the child, the sec
ond physician shall take control of the child and shall provide immediate 
medical care for the child, taking all reasonable steps necessary, !n his 

.. 



Jack 

Attached are two versions of the abortion memo. 

The top one includes all your edits (which, as I said, were 
superb) . 

The bottom one includes all your edits except for one. In 
the last sentence of the first paragraph, rather than saying (as 
you said) that a veto "can be justified," this version says that 
a veto "is appropriate." I think this language fits better the 
very last sentence of the memo (which you added) . 

Sign whichever you want! 

Elena 
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THE WHITE HOUSE 

WASHINGTON 

January 29, 1996 

THE PRESIDENT 

'(W r- ")v:t.A. e.t-IAIf'S4. I ~ 
{\.- r~""'J d~(l".r-~l.~ ~w. 

FROM: QUINN 

SUBJECT: ABORTION A 

You have asked for a response ~ from Lee Strobel 
A+- ~.~~; 

urging you to ign the partial birt abortio act. The memo you \.....w~, 
received argues' (1) that many par ~a abortions are 
performed in "ro tine" cases, wh e t ere is no life or safety L 1.1 

~"'l"-"''''''' .t(i!\~1 issue; (2) that e en in non-rou lne ca es·~ t re are always do. A I ..,Jd 
equally sound medi al alternat'ves to he par ial birth I,-F 
procedure; and (3) at some f the no routi e cases highlighted ~~~ • ..,.." 
by pro-choice groups (notabl , the Core n Cost 110 and Viki oll ..... \."... 
Wilson cases) would n be a fected by t e leg slation. Each of { 
these arguments is g. g 0'" .p..~, 

, , , ~~ rc.c..tkttc... 
p.JS€'<O!/e~e, the best viewe in light of ~I~ 
Supreme Court law, ' that you veto the bill ~'L ~ 4 
be8a~ee it does not sufficiently protect the health of the w an. ~l .. ~ J 

~ V'~"'- ('~t -h . . 
1. I~ A-memo i'1Ly.Glclo aa-1s-ee ~~'I!'y 29 a..~d the claim that 
many partial birth abortions are performed in routine cases J '1(1\;) Cc. k 
'!'hat tLlen[a noted the lack of fizILL moeiieal seta (Sfl e. itbe r Si Be) ~ ~'a.'~ 
r-e,s~~es='l~€'se=ab-o?t"FeA'~ <l\l~l',. 

-----..£.e-r&o-Fmed~e"9TIern0_t:_hen_n~'€!=E:Aa-t?c_<I!>I're=Adm~~.act;._~ha.s..:.. D 1\ 

O\pp0sed=t.hec;rA0~1"Y"""be·E)'a'tlse=j;.t-=Fa=-i"'l·s~0""meet""eofts:t;,-.ht:.~.0n-a:-l lC' ......... ~ 
st.iiI.Ql;1a;IdiiJ:b<Ai~!I:!i'~FeeR~~· 'r!~~. ~·t""-'1;:h~~""a'nti~k-'~f=ooezaw.0ma:Eh. ~ ... t' 
~ have objected -- and ~ saould continue to object -- to the 
use of this procedure in ~~routine~case~, not ~v~lving a \ 
woman's J.,ife or safety. :C~J-.~ b~H \Jo'll.4'o.~ ~~ ~,"1I1f M~b 
~t\lt~~{I;T~ ,~ be.~ \~1lIb. ~~f=- '1~'" ~'Jl~ ,n~ ~A ~ ~ at'@>~N 

2. Doctors have offered a range of different views as to \ ~e~~ 
whether and when use of the partial birth procedure is medically c== 
necessary or appropriate. Some doctors, as the memo to you ~ 
indicates, believe that alternative medical procedures are always ~ ~ 
as safe or safer than the partial birth procedure. Other doctors G A-
claim that the partial birth procedure is often the safest ~ 
surgical alternative for women late in pregnancy. Thesf!doct. o. rs, ~~~~~ 
among other things, say that the procedure poses/least isk to a tA .... 

t 
c>""' 

woman's future reproductive capacity. l~ &{'''''~ • (f"-.a 

A federal district court in Ohio recently addressed this 
matter in ruling on the constitutionality of a state statute 
banning partial birth procedures. After six days of hearings, 
during which several medical experts testified on each side of 
the issue, the district court concluded that the partial birth 
procedure "appears to pose less of a risk to maternal health" 
than do other procedures available late in pregnancy. 

\ • ~ 'b 
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Given the state of medical vidence on this 
seems appropriate to leave to doc ors themselves 
whether the procedure is medically necessary. -mi-'111UTIb;'3 

s.~me=d.OGt:.0"S'?"""k'he~ex,e.o;,s, e~ :!1f~e'S"""d;,ea., "''''lm.
fi!;.nd--,t-he;;;;p-r,0_Cedl:1;,r.e=t:0,,"be~lie-"sa-fes-c~ "",a'iL-rf&b];e:::::;jj;0r~:r.t<a:±rr::;0::fu;w 

~h~ThrRp~s. The question the Act resents is w eth~r~~q 
prevent such doctors from acting on judgmen. The Supreme 
Court has recognized that abortion regulations m t "allow the 
attending physician the room he needs to make his best medical 
judgment." Such an approach, which allows the medical community 
to make clearly medical decisions, seems the surest way to 
protect the health of women. 

3. The facts relating to the Costello and Wilson cases are 
somewhat uncertain, but this uncertainty tends to reinforce, tN ~ 
rather than undermine, the Administration's current position on ~~f~~I~f 
the Partial Birth Act. The Strobel memo claims that Coreen ( 
Costello did not have a partial birth procedure as defined by the 
Act. Some doctors would support this claim; others would dispute 
it. There is enormous uncertainty within the medical community 
as to exactly which procedures this Act covers. The Act does not 

~\fC-\1M =

~fil~~,O I) 

use any medically recognized terms, and although the definition ;N~ A~ 
'6 @io,i~es of "partial birth abortion" may seem clear to a 
layman, many doctors say that they do not know how it would apply 
to particular medical procedures. The dispute over whether 
Costello's procedure was covered by the Act thus points to a real 
problem with the legislation: its vagueness and lack of clarity 
as applied to the real world of medicine. 

Similarly, it is not clear whether the Costello and Wilson 
procedures would fall within the bill's current "life of the 
mother" exemption. Even if Costello and Wilson were in life
threatening (as opposed to health-threatening) pregnancies, which 
is itself unclear, a partial birth abortion may not have been 
"necessary" to save their lives, as the current exemption 
requires. Under this exemption, it is apparently not enough that 
a woman is in a life-threatening pregnancy and that her doctor 
has determined that the partial birth procedure is the most 
medically appropriate; a partial birth procedure falls within the 
exemption only if that procedure, and no other, is capable of 
saving the woman's life. No one knows -- indeed, given the state 
of medical evidence on these matters, it seems impossible to know 
-- whether Costello or Wilson (or any other woman in their 
situation) would.~et any relief fro~ this very limited exemption. 

If _J-Lt- ..... ~ ,. ... d. iJfvte-bls. ""<-t- ~--'l ~:1I.J 
In any event,~if t;Aa.s sul passes, the health af 8®me HOmen 

~ e • eR i f n--ot-woTTfE!rr-i'n-ex-aGt~l0Y""'" C=l:*>sd."t~i,ofl=0-f_G0s.&ed..,;],0~a'I'ld> 
WilsQ);t) !eli 11 snff.e..r. . will operate in certain cases to ~"I-
prevent women from receiving he medical procedures (their doctors 
believe to be the safest fa them. As you know, this result is 
forbidden by current cons tutional law, which insists that at 
every stage of a pregnan y, the state's interest in regulating 
abortion yield to prese vation of a woman' s health. :r+ 'i.!. ~:,~ i"'r· ........ h 

"t u,-,,- f.. .. t- ;""f"I.l""'& 
't-- +- .,6"'1< T. f'.c.t= ~ 
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~ \ ~~t t-~~~ ,*",-a.l~ 



THE WHITE HOUSE 

WASHINGTON 

"1-1.["- 7(' 

Yu-l· 

ye.u ... t' IA "'-UA4 -x. ~ I ?-v f!.A.A. T ;{, 

h UUt ~ tIJ .0f ~/'·""'./ Lta d'e-+-$. 



TO: 
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THE WHITE HOUSE 

WASHINGTON 
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REVISED DRAFT 4/10/96 10:00 a.m .. 
STATEMENT BY PRFSIDENT WILLIAM JEFFERSON CLINTON 

VETO OF H.R. 1833 
THE WHITE HOUSE 

APRIL 10,1996 

Good afternoon. I have just met with four courageous women who have had to make 
a potentially life-saving, although tragic decision to have the kind of abortion that would be 
banned by H.R. 1833. They represent a small, but extremely vulnerable group of women in 
this country. They may have different faiths ... different political views ... and come from 
different parts of the country. But, they have one thing in common: they all wanted their 

. children; they didn't want to have abortions; and they made the agonizing choice only when 
it became clear that their babies would not survive and their own lives and health were in 
grave danger. No one can tell this story better than one of the women who has lived through 
it. At this time I would like to introduce Vicki Stella. 

[VICKI STELLA TELLS HER STORy] 

Thank you. Unfortunately, Vicki Stella is not alone. The families standing with me 
today all have similar stories to tell. They have all made the difficult choice, at the advice 
of their doctors, to terminate their pregnancies because their babies had been diagnosed with 
life-threatening disorders that also jeopardi7.ed the life and health of the mother. It was the 
most painful decision any of them have ever had to make. As one of them told me, this is 
not an issue of abortion or choice - it is an issue of women's health. Medical experts and 
families are the ones best qualified to make these decisions - not the government. 

This is a difficult and disturbing issue -- one that I have studied and prayed about for 
many months. After much reflection, I have concluded that I could not support use of this 
method of abortion on an elective basis, where there are other equally safe procedures 
available. However, I understand that, as in the cases of these families here today, there 
are rare and tragic situations where, in a doctor's judgement, this procedure may be 
necessary to save a woman's life or to avert serious adverse consequences to her health. 
My concern is for the health of the mother. I am surprised that Congress would explicitly 
rule out consideration of the mother's health in this legislation. 

I have always believed that abortion should be safe, 1egal and rare. And that the 
decision to have an abortion generally should be between a woman, her doctor, her 
conscience and her God -- not the Congress. I have always opposed late-term abortions 
except where necessary to protect the life or health of the woman. 

I am opposed to H.R. 1833 because it contains a fatal flaw. It does not allow women 
to protect themselves from serious threats to their health, as required by the Constitution. I 
cannot, in good conscience, sanction this injustice. Few people are faced with the tragic . 
choices that the families here today have had to make. And we should be careful to judge 
them if we have not walked in their shoes. Were it not for access to the safest procedure for 
these women, they might not be here today with us or their families. It is for them, their 

IaJ 002 
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children and their families that I am compelled to veto H.R. 1833. Thank you. 

o 

2 



· .' 

DRAfT 
STATEMENT BY 

PRESIDENT WILLIAM JEF'FERSON CLINTON 

VETO OF H.R. 1833 

THE WIllTE HOUSE 

APRa 10, 1996 



Good afternoon. I have just met with four 

courageous women who have had to make a potentially 

life-saving, although tragic decision to have the kind of 

abortion that would be banned by H.R. 1833. They 

represent a small, but extremely vulnerable group of 

women in this country. They may have different 

faiths ... different political views ... and come from 

different parts of the country. But, they have one thing 

in common: they all wanted their children; they didn't 

want to have abortions; and they made the agonizing 

choice only when it became clear that their babies 

would not survive and their own' lives and health were 

in grave danger. 

- 2 -



Noone can tell this story. better than one of the women 

who has lived through it. At this time I would like to 

introduce Mary-Dorothy Line. 

[MARY-DOROTHY LINE TELLS HER STORy] 

Thank you, Ms. Line. Unfortunately, Mary

Dorothy Line is not alone. 

Tammy and Mitchell Watts were elated when they 

found out she was going to have a baby. But, that joy 

was sp.attered when they found out in her seventh 

month that the fetus would not live and her health was 

in serious danger. 
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She and her husband, in consultation with their doctor 

and pastor, tearfully made the decision to terminate the 

suffering of the fetus and protect her own health and 

life. It was the toughest decision they ever had to make 

-- but it was right for them and gave them hope that 

someday they would have a healthy baby. 

Thirty-two weeks into her pregnancy, Vicki Stella 

learned that her son had nine major abnormalities that 

added up to certain death. As a diabetic, Vicki's 

doctors advised her that she faced grave health risks if 

she were to go through with a delivery that her baby . 

could not survive. 

- 4 - . 



Vicki has two other children and she told me that she 

made the painful decision to terminate the pregnancy 

because those children needed her alive. 

Seven months into her third pregnancy, Coreen 

Costello's doctors broke the devastating news that her 

fetus had a severe and fatal disorder. They told her 

that going through with the pregnancy would be 

dangerous and even life-threatening for her. After 

much agonizing soul-searching, she and her husband 

finally decided that the safest option for Coreen's health 

was to terminate the pregnancy. 

- 5 -



I 
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This is a difficult and disturbing issue -- one that I 

have studied and prayed about for many months. After 

much reflection, I have concluded that I could not 

support use of this method of abortion on an elective 

basis, where there are other equally safe procedures 

available. However, I understand that, as in the cases 

of these families here today, there are rare and tragic 

situations where, in a doctor's judgement, this 

procedure may be necessary to save a woman's life or 

to avert serious adverse consequences to her health. 

My concern is for the health of the mother. I am 

surprised that Congress would explicitly rule out 

consideration of the mother's health in this legislation. 

- 6 -
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I have always believed that abortion should be safe, 

legal and rare. And that the decision to have an 

abortion generally should be between a woman, her 

doctor, her conscience and her God -- not the Congress. 

I have always opposed late-term abortions except 

where necessary to protect the life or health of the 

woman. 

I am opposed to H.R. 1833 because it contains a 

fatal flaw. It does not allow women to protect 

themselves from serious threats to their health, as 

required by the Constitution. I cannot, in good 

conscience, sanction this injustice. 

- 7 -
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Few people are faced with the tragic choices that the 

families here today have had to make. And we should 

be careful to judge them if we have'not walked in their 

shoes . Were it not for access to the safest procedure 

for these women, they might not be here today with us ' 

or their families. It is for them, their children and their 

families that I am compelled to veto H.R. 1833. 

Thank you. 

- 8 -



DRAfT 
Dear Senator Dole: 

Thank you for your letter concerning H.R. 1833, which would 
prohibit doctors from performing certain types of abortions. 
While I respect your views on this very complex issue, I cannot 
agree with you that this bill should become law. I have 
concluded that the bill as drafted does not meet the 
constitutional requirements that the Supreme Court has imposed 
upon us. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her 
God. I strongly believe that legal abortions--those abortions 
that the Supreme Court ruled in Roe v. Wade must be protected-
should be safe and rare. I have long opposed late-term abortions 
except where they are necessary to protect the life of the mother 
or where there is a threat to her health, as the law requires. 
In fact, as Governor of Arkansas, I signed into law a bill that 
barred third trimester abortions except where they were necessary 
to protect the life or health of the woman, consistent with the 
Supreme Court's rUlings. 

H.R. 1833 does not meet the Supreme Court's test of 
protecting both the life and health of the woman. The amendment 
you offered during Senate consideration of H.R. 1833 permits a 
doctor to perform this type of abortion only in cases where it is 
"necessary to save the life of a mother whose life is endangered 
by a physical disorder, illness, or injury, provided that no 
other medical procedure would suffice for that purpose." 

I have some question about whether your amendment would 
protect a woman whose life is endangered by the pregnancy itself, 
because it appears to require her to show that she suffers from 
some independent physical disorder or illness. But even 
accepting that your intent was to protect situations where the 
life of the mother is threatened, your amendment does not go far 
enough. The Supreme Court has held that laws regulating abortion 
must preserve a woman's right to an abortion not only when her 
life is endangered, but also in situations where her health is 
endangered. In Casey v. Planned Parenthood, the Supreme Court 
made clear that "Roe forbids a state from interfering with a 
woman's choice to undergo an abortion procedure if continuing her 
pregnancy would constitute a threat to her health." Your 
amendment does not protect women who are faced with this tragic 
situation where continuing their pregnancy would constitute a 
threat to their health. 

I have studied--and prayed--about this issue, and the 
families who face this horrible choice, for many months. I 
believe that you and I have a duty to try to find common ground: 
a resolution to this issue that respects the views of those who 
object to this particular procedure, but also upholds the Supreme 
Court's requirement that laws regulating abortion protect both 
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DRAfT 
the life and the health of American women. The amendment that 
Senator Boxer offered during the Senate's consideration of H.R. 
1833 would achieve this common ground. It would make clear that 
the prohibition in H.R. 1833 does not apply to abortions that are 
performed where, "in the medical judgment of the attending 
physician, the abortion is necessary to preserve the life of the 
woman or avert serious adverse health consequences to the woman." 

I urge you to join with me in supporting the Boxer 
amendment. 

<'. 



Dear Senator Hatch: 

I understand that the House is preparing to consider H.R. 
1833, as amended by the Senate, which would prohibit doctors from 
performing certain types of abortions. I want to make the 
Congress aware of my position on this extremely complex issue. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her 
God. I strongly believe that legal abortions--those abortions 
that the Supreme Court ruled in Roe v. Wade must be protected-
should be safe and rare. I have long opposed late-term abortions 
except, as the law requires, where they are necessary to protect 
the life of the mother or where there is a threat to her health. 
In fact, as Governor of Arkansas, I signed into law a bill that 
barred third trimester abortions except where they were necessary 
to p~otect the life or health of the woman, consistent with the 
supreme-court's rulings. 

The procedure described in H.R. 1833 is very disturbing, and 
I personally cannot support its use on an elective basis, where 
the abortion is being performed for non-health related reasons 
and there are equally safe medical procedures available. As I 
understand it, however, there are rare and tragic situations that 
can occur late in a woman's pregnancy in which, in a doctor's 
medical judgment, this procedure may be necessary to save a 
woman's life or to preserve her health. In those situations, the 
law that we have been elected to uphold requires that a woman's 
ability to choose this procedure be protected. 

I have studied and prayed about this issue, and the families 
who must face this awful choice, for many months. I believe that 
we have a duty to try to find cornmon ground: a resolution to 
this issue that respects the views of those--including myself-
who object to this particular procedure, but also upholds the 
Supreme Court's requirement that laws regulating abortion protect 
both the life and the health of American women. 

I have concluded that H.R. 1833 as drafted does not 
meet·' the constitutional requirements that the Supreme Court has 
imposed upon us, in Roe and the decisions that have followed it, 
to provide protections for both the life and the health of the 
mother in any laws regulating late-term abortions. I am prepared 
to support H.R. 1833 if it is amended to make clear that the 
prohibition of this procedure does not apply to cases in which 
the procedure, in the medical judgment of the attending 
physician, is necessary to preserve the life of the woman or 
avert serious adverse health consequences to the woman. 
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DRAFT 
Dear Senator Hatch: 

I understand that the House is preparing to consider H.R. 
1833, as amended by the Senate, which would prohibit doctors from 
performing certain types of abortions. I want to make the 
Congress aware of my position on this extremely complex issue. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her 
God. I strongly believe that legal abortions--those abortions 
that the Supreme Court ruled in Roe v. Wade must be protected-
should be safe and rare. I have long opposed late-term abortions 
except, as the law requires, where they are necessary to protect 
the life of the mother or where there is a threat to her health. 
In fact, as Governor of Arkansas, I signed into law a bill that 
barred third trimester abortions except where they were necessary 
to protect the life or health of the woman, consistent with the 
Supreme Court's rulings. ~~ 

The procedure described in H.R. 1833 i~sturbing, ~nd 
I per&g~alry-cannot support its use on an elec~ basis~here I~ 
the abortion is being performed for non-health related ~asons eer 
and there are equally safe medical procedures available. But as 
I understand it, there are rare and tragic situations t at can 
occur late in a woman's pregnancy in which, in a doctor's medical 
judgment, this procedure may be necessary to save a woman's life 
or to preserve her health. In those situations, the law that we 
have been elected to uphold requires that a woman's ability to 
choose this procedure be protected. 

I have concluded that H.R. 1833 as drafted does not meet the 
constitutional requirements that the Supreme Court has imposed 
upon us, in Roe and the cases that have followed it, to provide 
protections for both the life and the health of the mother in any 
laws regulating late-term abortions. As the Supreme Court made 
clear iA Casey v. Planned Parenthood, "Roe forbids a state fram 
interfering with a woman's shaioe ta underga aA abortion 
i~~::u~:a~;~inuiAg her pregAaAey would constitJJte a threat 

I have studied and prayed about this issue, and the families 
who must face this awful choice, for many months. I believe that 
we have a duty to try to find common ground: a resolution to ~~ 
this issue that respects the views of those--including myself-- , 
who object to this particular procedure, but also upholds the 
Supreme Court's requirement that laws regulating abortion protect 
both the life and the health of American women. 

~ I am prepared to support H.R. 1833 if it is amended to make 
clear that the prohibition of this procedure does not apply to~~~ I~ 

woman. 

in the medical judgment of 
physician, ~s necessary to preserve the life of 

avert serious adverse health consequences to the 
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JUly 3, 1996 

Mr. William S. Lerach .' 

, 
Milberg Weiss Bershad(Hynes & Lerach 
1800 One America Plaz~··· 
600 West Broadway 
San Diego, California 92101 

Dear Bill: 

Thank you very much for your letter regarding 
the Product Liability Legal Reform Act of 1996. 
As you know, I vetoed this legislation on May 2, 
and I appreciate having your perspective on this 
issue. . 

I believe our legal system needs reform, and I 
have repeatedly urged Congress to pass limited, 
meaningful product liabil~ty measur~s. However, 
t vetoed the product liabl1ity bill Congress 
sent to me because I concluded that it unduly 
interfered with state authority and tilted the 
legal playing field against consumers. 

t. appreciate knowing your thoughts on this 
important issue, and, as always, 1 1m deeply 
grateful for your involvement. 

Sincerely, 

(Corres. #2942254) 

.'" " 

BC/JPD/JFB/jfc 
(7.lerach.ws) 

Xeroxed copy of personally signed original 
through Todd Stern 

CLEAR THRU TODD STERN 

PRESIDENT TO SIGN 
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May 2, 1996 

Honorable William J. Clinton 
THE WHITE HOUSE 
1600 Pennsylvania Avenue, N.W. 
Washington, DC 20500 

Re: Ford MOtor Recall 

Dear Mr. President: 

FEDERAL EXPMSS 

Enclosed is The New York Times report of the massive Ford 
Motor recall of over 8 million vehicles with defective ignition 
switches. These defective ignition switches posed a serious safety 
hazard and have resulted in hundreds of vehicle fires. 

I wanted you to know that Fora was forced to reeall these 
vehicles as a result of a consumer class action lawsuit that I and 
a few other lawyers filed in federal court. On two occasions in 
the past, the federal agency overseeing automobile safety inyesti-

. gated this situation and took no action! It took a class action 
lawsuit by consumers and private ·lawyers to achieve the largest 
auto recall in history. 
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May 2, 1996 
Page 2 

, I ~ES & LeRACH LLP 

~ 1.'4.jtIiJ.',,·i'l;,;. v 11'I\o~Iil' .. "I\,: .. '. '.1'" . ... 

I commend you for your efforts to try to preserve the private 
litiqation system in our country. The Pord recall case highlights 
how important that Bystem i. to the protection of American 
consumers. 

WSL:kl 
Enclosure 

cc: Hon. Albert Gore, Jr. 
Bruce Lindsey 
Harold Ickes 
wI Enclosure 

WILLI 
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Thank you for your letter regarding the Product Liability 
Reform Act of 1996. I appreciate having your views on this 
important issue. 

While I believe that our legal system needs reform, I vetoed 
the product liability bill because I concluded that it failed to 
adequately protect the interests of consumers, in addition to the 
interests of manufacturers and sellers. 

In general, I objected to the bill's "one-way" preemption, 
imposing federal standards when state law is more favorable to 
consumers, but not when state law is more favorable to 
manufacturers or sellers. I also had concerns about specific 
provisions of the legislation that would impede the ability of 
injured persons to gain fair and adequate recovery. In 
particular, I objected to completely eliminating joint liability 
for noneconomic damages, placing arbitrary caps on punitive 
damages, restricting an injured person's right to sue after 15 
years no matter what the useful life of the product is and 
limiting the rights of those injured because a person sells a 
product to high-risk customer, as when a gun dealer knowingly 
sells a gun to a convicted felon or a bar owner knowingly serves 
a drink to an obviously inebriated customer. 

Congress could have passed limited, but balanced, product 
liability reform. If it had done so, I would have gladly signed 
it. I will continue to work with Congress to achieve this end. 

Again, thank you for writing. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

17-May-1996 10:10am 

TO: Elena Kagan 

FROM: Jeff P. Dailey 
Presidential Correspondence 

SUBJECT: prod liability 

Elena--
Will you please let me know if this response is sufficient for those who 
supported the President's veto of the product liability legislation? 

thanks, 
Jeff 

Thank you for your letter regarding the Product Liability Reform 
Act of 1996. I appreciate having your perspective on this issue. 

While I believe our legal system needs reform, I vetoed the 
product liability bill because I concluded that it failed to 
provide adequate protection to the interests of consumers, in 
addition to the interests of manufacturers and sellers. 

Congress could have passed limited, but balanced product 
liability reform. If Congress had done so, I gladly would have 
signed the legislation. As I continue working with Congress to 
achieve this end, I appreciate knowing your thoughts. 

### 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

20-May-1996 lO:52am 

TO: Bruce R. Lindsey 

FROM: Elena Kagan 
Office of the Counsel 

.SUBJECT: products letter 

Bruce: I'm forwarding to you a message from the correspondence office, along 
with the letter that office proposes to send to people who have written in 
support of the President's veto of the products bill. I said that I thought we 
should send the same letter to people who support the veto as we are sending to 
people who oppose it. The correspondence office, however, thinks that the 
letter being sent to opponents is too detailed to send to supporters; the office 
thus proposes this shorter letter, which it views as "more responsive." Do you 
have a view? 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

17-May-1996 10:08am 

TO: Elena Kagan 

FROM: Jeff P. Dailey 
Presidential Correspondence 

SUBJECT: prod liability 

Elena--
will you please let me know if this response is sufficient for those who 
supported the President's veto of the product liability legislation? 

thanks, 
Jeff 

Thank you for your letter regarding the Product Liability Reform 
Act of 1996. I appreciate having your perspective on this issue. 

While I believe our legal system needs reform, I vetoed the 
product liability bill because I concluded that it failed to 
provide adequate protection to the interests of consumers, in 
addition to the interests of manufacturers and sellers. 

Congress could have passed limited, but balanced product 
liability reform. If Congress had done so, I gladly would have 
signed the legislation. As I continue working with Congress to 
achieve this end, I appreciate knowing your thoughts. 

### 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

21-May-1996 02:24pm 

TO: Elena Kagan 

FROM: Jeff P. Dailey 
Presidential Correspondence 

SUBJECT: prod liab 

Elena--
Did you get a chance to ask Bruce L. about doing a general product liability 
letter to respond to those who support the President's veto? 

thanks, 
Jeff 



To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real "common sense product liability reform." To 
deserve that label, however, legislation must adequately protect 
the interests of consumers, in addition to the interests of 
manufacturers and sellers. Further, legislation must respect the 
important role of the States in our Federal system. Congress 
could have passed legislation, appropriately limited in scope and 
balanced in application, meeting these tests. Had Congress done 
so, I would have signed the bill gladly. Congress, however, 
chose not to do so, deciding instead to retain provisions in the 
bill that I made clear I could not accept. 

H.R. 956 inappropriately intrudes on state authority, and 
does so in a way that tilts the legal playing field against 
consumers. While some federal action in this area is proper 
because no one State can alleviate nationwide problems in the 
tort system, the States should have, as they always have had, 
primary responsibility for tort law. The States traditionally 
have handled this job well, serving as laboratories for new ideas 
and making ne~ded reforms. This bill unduly interferes with that 
process in products cases; moreover, it does so in a way that 
peculiarly disadvantages consumers. As a rule, this bill 
displaces state law only when that law is more favorable to 
consumers; it defers to state law when that law is more helpful 
to manufacturers and sellers. I cannot accept, absent compelling 
reasons, such a one-way street of federalism. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers and their 
families. Consumers should be able to count on the safety of the 
products they purchase. And if these products are defective and 
cause harm, consumers should be able to get adequate compensation 
for their losses. Certain provisions in this bill work against 
these goals, preventing some injured persons from recovering the 
full measure of their damages and increasing the possibility that 
defective goods will come onto the market as a result of 
intentional misconduct. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm: 

First, as I previously have stated, I oppose wholly 
eliminating joint liability for noneconomic damages such as pain 
and suffering, because such a change would prevent many persons 
from receiving full compensation for injury. When one wrongdoer 
cannot pay its portion of the judgment, the other wrongdoers, and 
not the innocent victim, should have to shoulder that part of the 
award. Traditional-law accomplishes this result. In contrast, 
this bill would leave the victim to bear these damages on his or 
her own. Given how often companies that manufacture defective 



products go bankrupt, this provision has potentially large 
consequences. 

This provision is all the more troubling because it unfairly 
discriminates against the most vulnerable members of our society 
-- the elderly, the poor, children, and nonworking women -- whose 
injuries often involve mostly noneconomic losses. There is no 
reason for this kind of discrimination. Noneconomic damages are 
as real and as important to victims as economic damages. We 
should not create a tort system in which people with the greatest 
need of protection stand the least chance of receiving it. 

Second, as I also have stated, I oppose arbitrary ceilings 
on punitive damages, because they endanger the safety of the 
public. Capping punitive damages undermines their very purpose, 
which is to punish and thereby deter egregious misconduct. The 
provision of the bill allowing judges to exceed the cap if 
certain factors are present helps to mitigate, but does not cure 
this problem, given the clear intent of Congress, as expressed in 
the Statement of Managers, that judges should use this authority 
only in the most unusual cases. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
supply of materials needed to make life-saving medical devices, 
such as artificial heart valves. But as I believe even many 
supporters of the bill agree, a supplier of materials who knew or 
should have known that the materials, as implanted, would cause 
injury should not receive any protection from suit. Title II's 
protections must be clearly limited to non-negligent suppliers. 

My opposition to these Senate-passed provisions were known 
prior to the Conference on the bill. But instead of addressing 
these issues, the Conference Committee took several steps 
backward, in the direction of the bill approved by the House. 

First, the Conference Report seems to expand the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon or a bar owner who knowingly serves a drink to an 
obviously inebriated customer. I believe that such suits should 
go forward unhindered. Some in Congress have argued that the 
change made in Conference is technical in nature, so that the 
bill still exempts these actions. But I do not read the change 
in this way -- and in any event, I do not believe that a victim 
of a drunk driver should have to argue in court about this 
matter. Congress should not have made this last-minute change, 
creating this unfortunate ambiguity, in the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may cut off a victim's ability to 



sue a negligent manufacturer. The Report deletes a prov1s10n 
that would have stopped the statute of limitations from running 
when a bankruptcy court issues the automatic stay that prevents 
suits from being filed during bankruptcy proceedings. The effect 
of this seemingly legalistic change will be that some persons 
harmed by companies that have entered bankruptcy proceedings (as 
makers of defective products often do) will lose any meaningful 
opportunity to bring valid claims. 

Similarly, the Conference Report reduces the statute of 
repose to fifteen years (and less if states so provide), and 
applies the statute to a wider range of goods, including 
handguns. This change, which bars a suit against a maker of an 
older product even if that product has just caused injury, also 
will preclude some valid suits. 

In recent weeks, I have heard from many victims of defective 
products, whose efforts to recover compensation this bill would 
have frustrated. I have heard from a woman who would not have 
received full compensatory damages under this bill for the death 
of a child because one wrongdoer could not pay his portion of the 
judgment. I have heard from women whose suits against makers of 
defective contraceptive devices -- and the punitive damages 
awarded in those suits -- forced the products off the market, in 
a way that this bill's cap on punitives would make much harder. 
I have heard from persons injured by products more than fifteen 
years old, who under this bill could not bring suit at all. 

Injured people cannot be left to suffer in this fashion; 
furthermore, the few companies that cause these injuries cannot 
be left, through lack of a deterrent, to engage in misconduct. I 
therefore must return the bill that has been presented to me. 
The bill would undermine the ability of courts to provide relief 
to victims of harmful products and thereby endanger the health 
and safety of the entire American public. There is nothing 
"cornmon sense" about such "reforms" to product liability law. 



To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real "common sense product liability reform." To 
deserve that label, however, legislation must adequately protect 
the interests of consumers, in addition to the interests of 
manufacturers and sellers. Further, legislation must respect the 
important role of the States in our Federal system. Congress 
could have passed legislation, appropriately limited in scope and 
balanced in application, meeting these tests. Had Congress done 
so, I would have signed the bill gladly. Congress, however, 
chose not to do so, deciding instead to retain provisions in the 
bill that I made clear I could not accept. 

H.R. 956 inappropriately intrudes on state authority, and 
does so in a way that tilts the legal playing field against 
consumers. While some federal action in this area is proper 
because no one State can alleviate nationwide problems in the 
tort system, the States should have, as they always have had, 
primary responsibility for tort law. The States traditionally 
have handled this job well, serving as laboratories for new ideas 
and making needed reforms. This bill unduly interferes with that 
process in products cases; moreover, it does so in a way that 
peculiarly disadvantages consumers. As a rule, this bill 
displaces state law only when that law is more favorable to 
consumers; it defers to state law when that law is more helpful 
to manufacturers and sellers. I cannot accept, absent compelling 
reasons, such a one-way street of federalism. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers and their 
families. Consumers should be able to count on the safety of the 
products they purchase. And if these products are defective and 
cause harm, consumers should be able to get adequate compensation 
for their losses. Certain provisions in this bill work against 
these goals, preventing some injured persons from recovering the 
full measure of their damages and increasing the possibility that 
defective goods will come onto the market as a result of 
intentional misconduct. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm: 

First, as I previously have stated, I oppose wholly 
eliminating joint liability for noneconomic damages such as pain 
and suffering, because such a change would prevent many persons 
from· receiving full compensation for injury. When one wrongdoer 
cannot pay its portion of the judgment, the other wrongdoers, and 
not the innocent victim, should have to shoulder that part of the 
award. Traditional law accomplishes this result. In contrast, 
this bill would leave the victim to bear these damages on his or 
her own. Given how often companies that manufacture defective 



products go bankrupt, this provision has potentially large 
consequences. 

This provision is all the more troubling because it unfairly 
discriminates against the most vulnerable members of our society 
-- the elderly, the poor, children, and nonworking women -- whose 
injuries often involve mostly noneconomic losses. There is no 
reason for this kind of discrimination. Noneconomic damages are 
as real and as important to victims as economic damages. We 
should not create a tort system in which people with the greatest 
need of protection stand the least chance of receiving it. 

Second, as I also have stated, I oppose arbitrary ceilings 
on punitive damages, because they endanger the safety of the 
public. Capping punitive damages undermines their very purpose, 
which is to punish and thereby deter egregious misconduct. The 
provision of the bill allowing judges to exceed the cap if 
certain factors are present helps to mitigate, but does not cure 
this problem, given the clear intent of Congress, as expressed in 
the Statement of Managers, that judges should use this authority 
only in the most unusual cases. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title IIis a laudable attempt to ensure the 
supply of materials needed to make life-saving medical devices, 
such as artificial heart valves. But as I believe even many 
supporters of the bill agree, a supplier of materials who knew or 
should have known that the materials, as implanted, would cause 
injury should not receive any protection from suit. Title II's 
protections must be clearly limited to non-negligent suppliers. 

My opposition to these Senate-passed provisions were known 
prior to the Conference on the bill. But instead of addressing 
these issues, the Conference Committee took several steps 
backward, in the direction of the bill approved by the House. 

First, the Conference Report seems to expand the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon or a bar owner who knowingly serves a drink to an 
obviously inebriated customer. I believe that such suits should 
go forward unhindered. Some in Congress have argued that the 
change made in Conference is technical in nature, so that the 
bill still exempts these actions. But I do not read the change 
in this way -- and in any event, I do not believe that a victim 
of a drunk driver should have to argue in court about this 
matter. Congress should not have made this last-minute change, 
creating this unfortunate ambiguity, in the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may cut off a victim's ability to 
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sue a negligent manufacturer. The Report deletes a provision 
that would have stopped the statute of limitations from running 
when a bankruptcy court issues the automatic stay that prevents 
suits from being filed during bankruptcy proceedings. The effect 
of this seemingly legalistic change will be that some persons 
harmed by companies that have entered bankruptcy proceedings (as 
makers of defective products often do) will lose any meaningful 
opportunity to bring valid claims. 

Similarly, the Conference Report reduces the statute of 
repose to fifteen years (and less if states so provide), and 
applies the statute to a wider range of goods, including 
handguns. This change, which bars a suit against a maker of an 
older product even if that product has just caused injury, also 
will preclude some valid suits. 

In recent weeks, I have heard from many victims of defective 
products, whose efforts to recover compensation this bill would 
have frustrated. I have heard from a woman who would not have 
received full compensatory damages under this bill for the death 
of a child because one wrongdoer could not pay his portion of the 
judgment. I have heard from women whose suits against makers of 
defective contraceptive devices -- and the punitive damages 
awarded in those suits -- forced the products off the market, in 
a way that this bill's cap on punitives would make much harder. 
I have heard from persons injured by products more than fifteen 
years old, who under this bill could not bring suit at all. 

Injured people cannot be left to suffer in this fashion; 
furthermore, the few companies that cause these injuries cannot 
be left, through lack of a deterrent, to engage in misconduct. I 
therefore must return the bill that has been presented to me. 
The bill would undermine the ability of courts to provide relief 
to victims of harmful products and thereby endanger the health 
and safety of the entire American ·public. There is nothing 
"common sense" about· such "reforms" to product liability law. 



To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real "common sense product liability reform." To 
deserve that label, however, legislation must adequately protect 
the interests of consumers, in addition to the interests of 
manufacturers and sellers. Further, legislation must respect the 
important role of the States in our Federal system. Congress 
could have passed legislation, appropriately limited in scope and 
balanced in application, meeting these tests. Had Congress done 
so, I would have signed the bill gladly. Congress, however, 
chose not to do so, deciding instead to retain provisions in the 
bill that I made clear I could not accept. 

H.R. 956 inappropriately intrudes on state authority, and 
does so in a way that tilts the legal playing field against 
consumers. While some federal action in this area is proper 
because no one State can alleviate nationwide problems in the 
tort system, the States should have, as they always have had, 
primary responsibility for tort law. The States traditionally 
have handled this job well, serving as laboratories for new ideas 
and making needed reforms. This bill unduly interferes with that 
process in products cases; moreover, it does so in a way that 
peculiarly disadvantages consumers. As a rule, this bill 
displaces state law only when that law is more favorable to 
consumers; it defers to state law when that law is more helpful 
to manufacturers and sellers. I cannot accept, absent compelling 
reasons, such a one-way street of federalism. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers and their 
families. Consumers should be able to count on the safety of the 
products they purchase. And if these products are defective and 
cause harm, consumers should be able to get adequate compensation 
for their losses. Certain provisions in this bill work against 
these goals, preventing some injured persons. from recovering the 
full measure of their damages and increasing the possibility that 
defective goods will come onto the market as a result of 
intentional misconduct. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm: 

First, as I previously have stated, I oppose wholly 
eliminating joint liability for noneconomic damages such as pain 
and suffering, because such a change would prevent many persons 
from receiving full compensation for injury. When one wrongdoer 
cannot pay its portion of the judgment, the other wrongdoers, and 
not the innocent victim, should have to shoulder that part of the 
award. Traditional law accomplishes this result. In contrast, 
this bill would leave the victim to bear these damages on his or 
her own. Given how often companies that manufacture defective 



products go bankrupt, this provision has potentially large 
consequences. 

This provision is all the more troubling because it unfairly 
discriminates against the most vulnerable members of our society 
-- the elderly, the poor, children, and nonworking women -- whose 
injuries often involve mostly noneconomic losses. There is no 
reason for this kind of discrimination. Noneconomic damages are 
as real and as important to victims as economic damages. We 
should not create a tort system in which people with the greatest 
need of protection stand the least chance of receiving it. 

Second, as I also have stated, I oppose arbitrary ceilings 
on punitive damages, because they endanger the safety of the 
public. Capping punitive damages undermines their very purpose, 
which is to punish and thereby deter egregious misconduct. The 
provision of the bill allowing judges to exceed the cap if 
certain factors are present helps to mitigate, but does not cure 
this problem, given the clear intent of Congress, as expressed in 
the Statement of Managers, that judges should use this authority 
only in the most unusual cases. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
supply of materials needed to make life-saving medical devices, 
such as artificial heart valves. But as I believe even many 
supporters of the bill agree, a supplier of materials who knew or 
should have known that the materials, as implanted, would cause 
injury should not receive any protection from suit. Title II's 
protections must be clearly limited to non-negligent suppliers. 

My opposition to these Senate-passed provisions were known 
prior to the Conference on the bill. But instead of addressing 
these issues, the Conference Committee took several steps 
backward, in the direction of the bill approved by the House. 

First, the Conference Report seems to expand the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon or a bar owner who knowingly serves a drink to an 
obviously inebriated customer. I believe that such suits should 
go forward unhindered. Some in Congress have argued that the 
change made in Conference is technical in nature, so that the 
bill still exempts these actions. But I do not read the change 
in this way -- and in any event, I do not believe that a victim 
of a drunk driver should have to argue in court about this 
matter. Congress should not have made this last-minute change, 
creating this unfortunate ambiguity, in the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may cut off a victim's ability to 
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sue a negligent manufacturer. The Repori deletes a provision 
that would have stopped the statute of limitations from running 
when a bankruptcy court issues the automatic stay that prevents 
suits from being filed during bankruptcy proceedings. The effect 
of this seemingly legalistic change will be that some persons 
harmed by companies that have entered bankruptcy proceedings (as 
makers of defective products often do) will lose any meaningful 
opportunity to bring valid claims. 

Similarly, the Conference Report reduces the statute of 
repose to fifteen years (and less if states so provide), and 
applies the statute to a wider range of goods, including 
handguns. This change, which bars a suit against a maker of an 
older product even if that product has just caused injury, also 
will preclude some valid suits. 

In recent weeks, I have heard from many victims of defective 
products, whose efforts to recover compensation this bill would 
have frustrated. I have heard from a woman who would not have 
received full compensatory damages under this bill for the death 
of a child because one wrongdoer could not pay his portion of the 
judgment. I have heard from women whose suits against makers of 
defective contraceptive devices -- and the punitive damages 
awarded in those suits -- forced the products off the market, in 
a way that this bill's cap on punitives would make much harder. 
I have heard from persons injured by products more than fifteen 
years old, who under this bill could not bring suit at all. 

Injured people cannot be left to suffer in this fashion; 
furthermore, the few companies that cause these injuries cannot 
be left, through lack of a deterrent, to engage in misconduct. I 
therefore must return the bill that has been presented to me. 
The bill would undermine the ability of courts to provide relief 
to victims of harmful products and thereby endanger the health 
and safety of the entire American public. There is nothing 
"common sense" about such "reforms" to product liability law. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

01-May-1996 06:03pm --
TO: (See Below) 

FROM: Ann M. Cattalini 
Office of Legislative Affairs 

SUBJECT: Products Briefing paper dv~t Ve~ 
5k~e~ 

I. PURPOSE 

\L~L~ 
May 1, 1996 

VETO CEREMONY FOR THE PRODUCTS LIABILITY AND 
LEGAL REFORM ACT OF 1995 

DATE: 
LOCATION: 
TIME: 
FROM: 

Thursday, May 2, 1996 
Oval Office 
2:10pm to 2:25pm 
John Hilley 
Peter Jacoby 

This veto ceremony will provide an opportunity for you to 
reiterate your opposition to H.R. 956, the Common Sense 
Product Liability Legal Reform Act of 1995. 

II. BACKGROUND 

On March 13, 1996, a House-Senate conference committee 
completed its work on H.R. 956, the "Common Sense Product 
Liability Legal Reform Act of 1996." On March 21 the Senate 
passed the conference committee bill by a vote of 59-40. On 
March 29th the House approved the conference report by a 
vote of 259-158. On April 30th, Majority Leader Dole and 
Speaker Gingrich convened a press conference to finalize 
Congressional action on the bill and send it to the 
President's desk. 
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The conference report limits punitive damages in product 
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liability to two times compensatory damages or 
$250,000, who hever is greater, with lower limits for small 
businesses. The meaetne also allows a plaintiff to b:r: ing a-----. 
li1J'/81lit up to t\1O '1eal:S after discovering beth the cause and '-
the iz:1j'lry itself ...... fThe bill limits the time to file a suit 
to 15 years after t e delivery of a product, BUE the limit I 
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conference report would abolish jbint and several 
liability for no -economic damage~ 

( IA. owt.:lA Ii eM I 
You have support d products liability reform at the federal 
level but only if that reform: 1) respects the important 
role of the states in our federal system and; 2) fairly 
balances the interests of consumers with those of 
manufacturers and sellers. You have promised to veto H.R. 
956 because it fails to aee~uate~ meet these two tests. 

As a general matter, tort law, including product liability 
law, is the responsibility and prerogative of the States, 
rather than of Congress. This is an area in which States 
have served as laboratories, testing and developing new 
ideas and making needed reforms. Proponents of new and 
sweeping Federal restrictions on State authority should bear 
the burden of persuasion. The Conference Report fails to 
show why the Federal Government should wrest this 
responsibility from the States. Certainly, this bill's 
findings -- which fail to recognize, for example, that the 
current increase in litigation is attributable to commercial 
suits between corporations rather than consumer-initiated 
product liability actions against the manufacturers and 
sellers -- do not justify such broad scale Federal , intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many 
provisions of H.R. 956, such as those dealing with punitive 
damages and the statute of repose, displace State law only 
when that law is more favorable to the consumer; when State 
law is more favorable to manufacturers and sellers, it 
remains in operation. This "one-way pre-emption" approach 
unfairly disadvantages consumers. 

Additionally, several specific provisions of H.R. 956 would 
impede the ability of injured persons to gain fair and 
adequate recovery: 

An artificial ceiling on the amount of punitive damages 
that may be awarded in a product liability action. 
Statutory caps ignore the fundamental purpose of 
punitive awards: to punish and deter. 

The abolition of joint-and-several liability for 
noneconomic damages, most notably, pain and suffering. 



This provision would severely and unfairly discriminate 
against those innocent victims whose injuries involve 
mostly noneconomic damages, rather than the sort of 
damages that can be measured by lost income. 

Finally, H.R. 956 is the product of a bruising legislative 
battle which has seen the intensity of political rhetoric 
rise to new levels on both sides of the issue. Generally, 
with certain notable exceptions, Democrats on both sides of 
the Capitol have worked hard to defeat this legislation in 
the face of powerful business interests. 

III. PARTICIPANTS 

List of participants to be provided by Marilyn Yager, Office 
of Public Liaison. 

IV. PRES'S PLAN 

Open press. 

V. SEQUENCE OF EVENTS 

You will meet briefly with the families of those affected by 
product liability litigation. 

Following this meet~ng, you will proceed to the Oval Office 
and make a formal veto statement, flanked by these victims. 

Following the statement, you will sign the letter of 
transmittal to the Congress formally vetoing this 
legislation. 

VI. REMARKS 

To be provided by Speechwriting. 

Distribution: 

TO: Elena Kagan 
TO: Jennifer D. Dudley 
TO: Marilyn Yager 
TO: Timothy J. Keating 
TO: Stacey L. Rubin 
TO: Elisa M. Millsap 



To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real· "common sense product liability reform." To 
deserve that label, however, legislation must adequately protect 
the interests of consumers harmed by defective products, in 
addition to the interests of manufacturers and sellers. Further, 
legislation must respect the important role of the States in our 
Federal system. Congress could have passed legislation, 
appropriately limited in scope and balanced in application, 
meeting these tests. Had Congress done so, I would have signed 
the bill gladly. But Congress instead chose to pass legislation 
unfairly weighted against consumers and unduly infringing on the 
States, thus dis serving the goal of real common sense reform. 

H.R. 956 represents an unwarranted intrusion on state 
authority, in the interest of shielding manufacturers and sellers 
of harmful products. While some federal action in this area is 
appropriate because no single State can alleviate nationwide 
problems in our tort system, the States should have, as they 
always have had, primary responsibility for tort law. The States 
traditionally have handled this responsibility well, serving as 
laboratories for new ideas and making needed reforms. This bill 
unduly interferes with that process in products cases; moreover, 
it does so in a way that peculiarly disadvantages consumers. As 
a rule, this bill displaces state law only when that law is more 
favorable to consumers; it allows state law to remain in effect 
when that law is more helpful to manufacturers and sellers. I 
cannot accept a law that rejects state authority in the tort 
field in such a way as to tilt the legal playing field against 
consumers and in· favor of manufact'urers and sellers. 

\ 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers and their 
families. American families should be able to count on the 
safety of the products they purchase. And if these products are 
defective and cause harm, American families should be abte to get 
adequate compensation for their losses. Certain provisions in 
this bill work against these goals. These provisions could 
prevent even horribly injured persons from recovering the full 
measure of their damages. And these provisions would encourage 
the worst kind of conduct on the part of manufacturers and 
sellers, such as knowingly introducing injurious products into 
the stream of commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk·of harm from 
defective products: 

First, as I previously have stated, I oppose wholly 
eliminating joint liability for noneconomic damages such as pain 
and suffering, because such a change would prevent many persons 



from receiving full compensation for injury. When one wrongdoer 
goes bankrupt (as companies that manufacture or sell harmful 
products often do) or is otherwise unable to pay its portion of 
the judgment, the other wrongdoers, and not the innocent victim, 
should have to shoulder that part of the judgment. Traditional 
law accomplishes just this result. In contrast, this bill would 
relieve other wrongdoers of their obligation to pay the bankrupt 
or judgment-proof defendant's part of the noneconomic loss, thus 
leaving the victim to bear these damages on his or her own. So, 
for example, the victim of asbestos, a breast implant, or an 
intra-uterine device could have gone partly uncompensated under 
this bill, because in cases involving these products one 
wrongdoer was bankrupt and others would have had no obligation to 
pick up that wrongdoer's portion of the noneconomic harm. 

\ 

What makes this provision all the more troubling is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but 
not to economic damages, it most deeply cuts into the damage 
awards of people withbut large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
children, and nonworking women. There is no reason for this kind 
of discrimination. Noneconomic damages are as real and as 
important to victims as economic damages. We should not create a 
tort system in which people with the greatest need of 
compensation stand the least chance of receiving it. 

Second, as I also have stated, I oppose arbitrary ceilings 
on the amount of punitive damages that may be awarded in a 
product liability suit, because they endanger the safety of the 
consuming public. The purpose of punitive damages is to punish 
and deter egregious conduct, such as the deliberate manufacture 
and sale of defective products. Capping punitive damages 
increases the incentive to engage in such misconduct; it invites 
those companies willing to put economic gain above all else 
simply to weigh the costs of wrongdoing against potential 
profits. The provision of the bill allowing judges to exceed the 
cap if certain factors are present helps to mitigate, but does 
not cure this problem, given the clear intent of Congress, as 
expressed in the Statement of Managers, that judges should use 
this authority only in the most unusual cases. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
continued supply of materials needed to manufacture life-saving 
medical devices, such as artificial heart valves. But as I 
believe even many supporters of' the bill agree, a supplier of 
materials who knew or should have known that the materials, as 
implanted, would cause injury should not receive any protection 
from suit. Title II's protections must be clearly limited, as I 
hope and believe was Congress's intent, to non-negligent 
suppliers. 



These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse one, by taking several steps back from the version passed 
in the Senate and toward the one approved by the House. 

First, the Conference Report seems to expand the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon, who then uses it to shoot someone, or against a 
bar 'owner who knowingly serves a drink to an obviously inebriated 
customer, who then drives drunk and causes death or injury. I 
believe that lawsuits such as these should go forward unhindered. 
So too do such groups as Mothers Against Drunk Driving, Handgun 
Control, and the Coalition to Stop Gun Violence, a coalition of 
44 organizations dedicated to the reduction of gun violence. 
Some in Congress have argued that the change made in Conference 
is technical in nature, so that the bill still exempts negligent 
entrustment actions. But I do not read the change in this way -
and in any event, I do not believe that a victim of a drunk 
driver should have to argue in court about this matter. Congress 
should not have made this last-minute change, creating this 
unfortunate ambiguity, in the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may complete1y cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court issues the "automatic stay" that 
prevents lawsuits from being filed during bankruptcy proceedings. 
The effect of this change will be that some persons injured by 
companies that have entered bankruptcy proceedings will lose any 
meaningful opportunity to bring valid claims. Given the 
frequency with which companies sued for manufacturing defective 
products go into bankruptcy -- think again of manufacturers of 
breast implants or asbestos or intra-uterine devices -- this 
seemingly legalistic change may have real consequence. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to a maximum of fifteen years (and less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an older 
product even if the product has just recently caused injury, also 
will preclude many meritorious lawsuits. 

In recent weeks, I have heard from many victims of defective 
products, whose efforts to recover compensation for grievous har~ 
this bill would have frustrated. I have heard, for example, from 
a couple who lost their daughter when a drunk driver crashed into 
as schoolbus, rupturing the bus's fuel tank and causing a fire 
that engulfed the vehicle and killed more than twenty children in 
it. Evidence at trial indicated that the fuel tank was defective 
-- and that the company knew it. In such a case, the bill's cap 
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on punitive damages could have come into play, decreasing the 
company's incentive to make a safe product. More dramatically, 
the bill's provision on joint liability would have prevented the 
parents from gaining full compensatory damages. The parents, in 
this two-defendant case, would not have received the portion of 
noneconomic damages attributable to the judgment-proof drunk 
driver. And because a child was involved, noneconomic damages 
would have formed the lion's share of the judgment. Thus, the 
parents' compensatory damage award under this bill would be a 
fraction of what current law in most states would give them. 

I also have heard from women who suffered grievous bodily 
injury, including the loss of any ability to have children, from 
the insertion of defective intra-uterine devices. It was the 
award of punitive damages in cases brought by these women that 
forced companies to take these dangerous products off the market. 
This bill, by capping such awards, would have made this result 
far less likely. And this bill also might have affected the 
compensatory awards of such women, because in any case with a 
bankrupt or judgment-proof defendant, these women would have lost 
some share of their noneconomic damages -- including damages for 
the loss of their ability to have children. 

And I have heard from many persons injured by products more 
than fifteen years old, which should have been safe to use for 
much longer than that. Whether the product is a defective 
tractor or garage door opener or elevator or gun, the statute of 
repose in this bill would apply to it, cutting off the ability of 
terribly injured persons to bring suit at all. 

Injured people cannot be left to suffer in this fashion; 
more, the companies that cause these injuries cannot be left, 
through lack of a deterrent, to engage in misconduct. I 
therefore must return the bill that has been presented to me. 
The bill would undermine the ability of courts to provide relief 
to innocent victims of harmful products and thereby endanger the 
health and safety of the entire American public -- all in order 
to protect a handful of companies that make and market harmful 
products. There is nothing "common sense" about such "reforms" 
to the law of product liability. 



I~ , .. 

To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real "common sense product liability reform." To 
deserve that label, however, legislation must adequately protect 
the interests of consumers, in addition to the interests of 
manufacturers and sellers. Further, legislation must respect the 
important role of the States in our Federal system. Congress 
could have passed legislation, appropriately limited in scope and 
balanced in application, meeting these tests. Had Congress done 
so, I would have signed the bill gladly. Congress, however, 
chose not to do so. 

H.R. 956 inappropriately intrudes on state authority, and 
does so in a way that tilts the legal playing field against 
consumers. While some federal action in this area is proper 
because no one State can alleviate nationwide problems in the 
tort system, the States should have, as they always have had, 
primary responsibility for tort law. The States traditionally 
have handled this job well, serving as laboratories for new ideas 
and making needed reforms. This bill unduly interferes with that 
process in products cases; moreover, it does so in a way that 
peculiarly disadvantages consumers. As a rule, the bill 
displaces state law only when that law is more favorable to 
consumers; it defers to state law when that law is more helpful 
to manufacturers and sellers. I cannot accept such a one-way 
street of federalism. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers and their 
families. Consumers should be able to count on the safety of the 
products they purchase. And if these products are defective and 
cause harm, consumers should be able to get adequate compensation 
for their losses. Certain provisions in this bill work against 
these goals, preventing some injured persons from recovering the 
full measure of their damages and undermining the deterrence of 
intentional misconduct, such as the knowing introduction of 
harmful products into the stream of commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm: 

First, as I previously have stated, I oppose wholly 
eliminating joint liability for noneconomic damages such as pain 
and suffering, because such a change would prevent many persons 
from receiving full compensation for injury. When one wrongdoer 
cannot pay its portion of the judgment, the other wrongdoers, and 
not the innocent victim, should have to shoulder that part of the 
damage award. Traditional law accomplishes this result. In 
contrast, this bill would leave the victim to bear these damages 
on his or her own. Given how often companies that manufacture 
defective products go bankrupt, this provision has potentially 



large consequences. 

This provision is all the more troubling because it unfairly 
discriminates against the most vulnerable members of our society 
-- the elderly, the poor, children, and nonworking women -- whose 
injuries often involve mostly noneconomic losses. There is no 
reason for this kind of discrimination. Noneconomic damages are 
as real and as important to victims as economic damages. We 
should not create a tort system in which people with the greatest 
need of protection stand the least chance of receiving it. 

Second, as I also have stated, I oppose arbitrary ceilings 
on the amount of punitive damages that may be awarded in a 
product suit, because they endanger the safety of the public. 
Capping punitive damages undermines their very purpose, which is 
to punish and thereby deter egregious misconduct. The provision 
of the bill allowing judges to exceed the cap if certain factors 
are present helps to mitigate, but does not cure this problem, 
given the clear intent of Congress, as expressed in the Statement 
of Managers, that judges should use this authority only in the 
most unusual cases. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
pody. In general, Title II is a laudable attempt to ensure the 
supply of materials needed to make life-saving medical devices, 
such as artificial heart valves. But as I believe even many 
supporters of the bill agree, a supplier of materials who knew or 
should have known that the materials, as implanted, would cause 
injury should not receive any protection from suit. Title II's 
protections must be clearly limited to non-negligent suppliers. 

My opposition to these Senate-passed provisions were known 
prior to the Conference on the bill. But instead of addressing 
these issues,_ the Conference Committee took several steps back 
from the version passed in the Senate and toward the one approved 
by the House. 

First, the Conference Report seems to expand the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon or a bar owner who knowingly serves a drink to an 
obviously inebriated customer. I believe that such suits should 
go forward unhindered. Some in Congress have argued that the 
change made in Conference is technical in nature, so that the 
bill still exempts these actions. But I do not read the change 
in this way -- and in any event, I do not believe that a victim 
of a drunk driver should have to argue in court about this 
matter. Congress should not have made this last-minute change, 
creating this unfortunate ambiguity, in the scope of the bill. 

In addition, the Conference Report makes certain changes 



that though sounding technical, may cut off a victim's ability to 
sue a negligent manufacturer. The Repori deletes a provision . 
that would have stopped the statute of limitations from running 
when a bankruptcy court issues the automatic stay that prevents 
suits from being filed during bankruptcy proceedings. The effect 
of this seemingly legalistic change will be that some persons 
harmed by companies that have entered bankruptcy proceedings (as 
makers of defective products often do) will lose any meaningful 
opportunity to bring valid claims. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to fifteen years (and less if states so 
provide), and applies the statute to a wider range of goods, 
including handguns. This changeJ which bars a suit against a 
maker of an older product even if that product has just caused 
injury, also will preclude some valid suits. 

In recent weeks, I have heard from many victims of defective 
products, whose efforts to recover compensation this bill would 
have frustrated. I have heard from a woman who would not have 
received full compensatory damages under this bill for the death 
of a child because one wrongdoer could not pay his portion of the 
judgment. I have heard from women whose suits against makers of 
defective intra-uterine devices -- and the punitive damages 
awarded in those suits -- forced the products off the market, in 
a way that would be made much harder.by this bill's cap on 
punitive damages. And I have heard from persons injured by 
products more than fifteen years old, who under this bill's 
statute of repose could not bring suit at all. 

Injured people cannot be left to suffer in this fashion; 
furthermore, the few companies that cause these injuries cannot 
be left, through lack of a deterrent, to engage in misconduct. I 
therefore must return the bill that has been presented to me. 
The bill would undermine the ability of courts to provide relief 
to victims of harmful products and thereby endanger the health 
and safety of the entire American public. There is nothing 
"common sense" about such "reforms" to product liability law. 



To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real "common sense product liability reform." To 
deserve that label, however, legislation must adequately protect 
the interests of consumers harmed by defective products, in 
addition to the interests of manufacturers and sellers. Further, 
legislation must respect the important role of the States in our 
Federal system. Congress could have passed legislation, 
appropriately limited in scope and balanced in application, 
meeting these tests. Had Congress done so, I would have signed 
the bill gladly. But Congress instead chose to pass legislation 
unfairly weighted against consumers and unduly infringing on the 
States, thus dis serving the goal of real common sense reform. 

H.R. 956 represents an unwarranted intrusion on state 
authority, in the interest of shielding manufacturers and sellers 
of harmful products. While some federal action in this area is 
appropriate because no single State can alleviate nationwide 
problems in our tort system, the States should have, as they 
always have had, primary responsibility for tort law. The States 
traditionally have handled this responsibility well, serving as 
laboratories for new ideas and making needed reforms. This bill 
unduly interferes with that process in products cases; moreover, 
it does so in a way that peculiarly disadvantages consumers. As 
a rule, this bill displaces state law only when that law is more 
favorable to consumers; it allows state law to remain in effect 
when that law is more helpful to manufacturers and sellers. I 
cannot accept a law that rejects state authority in the tort 
field in such a way as to tilt the legal playing field against 
consumers and in favor of manufacturers and sellers. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers and their 
families. American families should be able to count on the 
safety of the products they purchase. And if these products are 
defective and cause harm, American families should be ab'le to get 
adequate compensation for their losses. Certain provisions in 
this bill work against these goals. These provisions could 
prevent even horribly injured persons from recovering the full 
measure of their damages. And these provisions would encourage 
the worst kind of conduct on the part of manufacturers and 
sellers, such as knowingly introducing injurious' products into 
the stream of commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, as I previously have stated, I oppose wholly 
eliminating joint liability for noneconomic damages such as pain 
and suffering, because such a change would prevent many persons 
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from rece1v1ng full compensation for injury. When one wrongdoer 
goes bankrupt (as companies that manufacture or sell harmful 
products often do) or is otherwise unable to pay its portion of 
the judgment, the other wrongdoers, and not the innocent victim, 
should have to shoulder that part of the judgment. Traditional 
law accomplishes just this result. In contrast, this bill would 
relieve other wrongdoers of their obligation to pay the bankrupt 
or judgment-proof defendant's part of the noneconomic loss, thus 
leaving the victim to bear these damages on his or her own. So, 
for example, the victim of asbestos, a breast implant, or an 
intra-uterine device could have gone partly uncompensated under 
this bill, because in cases involving these products one 
wrongdoer was bankrupt and others would have had no obligation to 
pick up that wrongdoer's portion of the noneconomic harm. 

What makes this provision all the more troubling is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but 
not to economic damages, it most deeply cuts into the damage 
awards of people without large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
children, and nonworking women. There is no reason for this kind 
of discrimination. Noneconomic damages are as real and as 
important to victims as economic damages. We should not create a 
tort system in which people with the greatest need of 
compensation stand the least chance of receiving it. 

Second, as I also have stated, I oppose arbitrary ceilings 
on the amount of punitive damages that may be awarded in a 
product liability suit, because they endanger the safety of the 
consuming public. The purpose of punitive damages is to punish 
and deter egregious conduct, such as the deliberate manufacture 
and sale of defective products. Capping punitive damages 
increases the incentive to engage in such misconduct; it invites 
those companies willing to put economic gain above all else 
simply to weigh the costs of wrongdoing against potential 
profits. The provision of the bill allowing judges to exceed the 
cap if certain factors are present helps to mitigate, but does 
not cure this problem, given the clear intent of Congress, as 
expressed in the Statement of Managers, that judges should use 
this authority only in the most unusual cases. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
continued supply of materials needed to manufacture life-saving 
medical devices, such as artificial heart valves. But as I 
believe even many supporters of the bill agree, a supplier of 
materials who knew or should have known that the materials, as 
implanted, would cause injury should not receive any protection 
from suit. Title II's protections must be clearly limited, as I 
hope and believe was Congress's intent, to non-negligent 
suppliers. 
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These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse one, by taking several steps back from the version passed 
in the Senate and toward the one approved by the House. 

First, the Conference Report seems to expand the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon, who then uses it to shoot someone, or against a 
bar owner who knowingly serves a drink to an obviously inebriated 
customer, who then drives drunk and causes death or injury. I 
believe that lawsuits such as these should go forward unhindered. 
So too do such groups as Mothers Against Drunk Driving, Handgun 
Control, and the Coalition to Stop Gun Violence, a coalition of 
44 organizations dedicated to the reduction of gun violence. 
Some in Congress have argued that the change made in Conference 
is technical in nature, so that the bill still exempts negligent 
entrustment actions. But I do not read the change in this way -
and in any event, I do not believe that a victim of a drunk 
driver should have to argue in court about this matter. Congress 
should not have made this last-minute change, creating this 
unfortunate ambiguity, in the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may completely cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court issues the "automatic stay" that 
prevents lawsuits from being filed during bankruptcy proceedings. 
The effect of this change will be that some persons injured by 
companies that have entered bankruptcy proceedings will lose any 
meaningful opportunity to bring valid claims. Given the 
frequency with which companies sued for manufacturing defective 
products go into bankruptcy -- think again of manufacturers of 
breast implants or asbestos or intra-uterine devices -- this 
seemingly legalistic change may have real consequence. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to a maximum of fifteen years (and less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an older 
product even if the product has just recently caused injury, also 
will preclude many meritorious lawsuits. 

In recent weeks, I have heard from many victims of defective 
products, whose efforts to recover compensation for grievous har~ 
this bill would have frustrated. I have heard, for example, from 
a couple who lost their daughter when a drunk driver crashed into 
as schoolbus, rupturing the bus's fuel tank and causing a fire 
that engulfed the vehicle and killed more than twenty children in 
it. Evidence at trial indicated that the fuel tank was defective 
-- and that the company knew it. In such a case, the bill's cap 
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on punitive damages could have come into play, decreasing the 
company·s incentive to make a safe product. More dramatically, 
the bill's provision on joint liability would have prevented the 
parents from gaining full compensatory damages. The parents, in 
this two-defendant case, would not have received the portion of 
noneconomic damages attributable to the judgment-proof drunk 
driver. And because a child was involved, noneconomic damages 
would have formed the lion's share of the judgment. Thus, the 
parents' compensatory damage award under this bill would be a 
fraction of what current law in most states would give them. 

I also have heard from women who suffered grievous bodily 
injury, including the loss of any ability to have children, from 
the insertion of defective intra-uterine devices. It was the 
award of punitive damages in cases brought by these women that 
forced companies to take these dangerous products off the market. 
This bill, by capping such awards, would have made this result 
far less likely. And this bill also might have affected the 
compensatory awards of such women, because in any case with a 
bankrupt or judgment-proof defendant, these women would have lost 
some share of their noneconomic damages -- including damages for 
the loss of their ability to have children. 

And I have heard from many persons injured by products more 
than fifteen years old, which should have been safe to use for 
much longer than that. Whether the product is a defective 
tractor or garage door opener or elevator or gun, the statute of 
repose in this bill would apply to it, cutting off the ability of 
terribly injured persons to bring suit at all. 

Injured people cannot be left to suffer in this fashion; 
more, the companies that cause these injuries cannot be left, 
through lack of a deterrent, to engage in misconduct. I 
therefore must return the bill that has been presented to me. 
The bill would undermine the ability of courts to provide relief 
to innocent victims of harmful products and thereby endanger the 
health and safety of the entire American public -- all in order 
to protect a handful of companies that make and market harmful 
products. There is nothing "common sense" about such "reforms" 
to the law of product liability. 
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To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real "common sense product liability reform." To 
deserve that label, however, legislation must adequately protect 
the interests of consumers harmed by defective products, in 
addition to the interests of manufacturers and sellers. Further, 
legislation must respect the important role of the States in our 
Federal system. Congress could have passed legislation, 
appropriately limited in scope and balanced in application, 
meeting these tests. Had Congress done so, I would have signed 
the bill gladly. But Congress instead chose to pass legislation 
unfairly weighted against consumers and unduly infringing on the 
States, thus dis serving the goal of real common sense reform. 

H.R. 956 represents an unwarranted intrusion on state 
authority, in the interest of shielding manufacturers and sellers 
of harmful products. While some federal action in this area is 
appropriate because no single State can alleviate nationwide 
probl~ms in our tort system, the States should have, as they 
always have had, primary responsibility for tort law. The States 
traditionally have handled this responsibility well, serving as 
laboratories for new ideas and making needed reforms. This bill 
unduly interferes with that process in products cases; moreover, 
it does so in a way that peculiarly disadvantages consumers. As 
a rule, this bill displaces state law only when that law is more 
favorable to consumers; it allows state law to remain in effect 
when that law is more helpful to manufacturers and sellers. I 
cannot accept a law that rejects state authority in the tort 
'field in such a way as to tilt the legal playing field against 
consumers and in favor of manufacturers and sellers. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers and their 
families. American families should be able to count on the 
safety of the products they purchase. And if these products are 
defective and cause harm, American families should be abte to get 
adequate compensation for their losses. Certain provisions in 
this bill work against these goals. These provisions could 
prevent even horribly injured persons from recovering the full 
measure of their damages. And these provisions would encourage 
the worst kind of conduct on the part of manufacturers and 
sellers, such as knowingly introducing injurious products into 
the stream of commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, as I previously have stated, I oppose wholly 
eliminating joint liability for noneconomic damages such as pain 
and suffering, because such a change would prevent many persons 



from receiving full compensation for injury. When one wrongdoer 
goes bankrupt (as companies that manufacture or sell harmful 
products often do) or is otherwise unable to pay its portion of 
the judgment, the other wrongdoers, and not the innocent victim, 
should have to shoulder that part of the judgment. Traditional 
law accomplishes just this result. In contrast, this bill would 
relieve other wrongdoers of their obligation to pay the bankrupt 
or judgment-proof defendant's part of the noneconomic loss, thus 
leaving the victim to bear these damages on his or her own. So, 
for example, the victim of asbestos, a breast implant, or an 
intra-uterine device could have gone partly uncompensated under 
this bill, because in cases involving these products one 
wrongdoer was bankrupt and others would have had no obligation to 
pick up that wrongdoer's portion of the noneconomic harm. 

What makes this provision all the more troubling is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but 
not to economic damages, it most deeply cuts into the damage 
awards of people without large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
children, and nonworking women. There is no reason for this kind 
of discrimination. Noneconomic damages are as real and as 
important to victims as economic damages. We should not create a 
tort system in which people with the greatest need of 
compensation stand the least chance of receiving it. 

Second, as I also have stated, I oppose arbitrary ceilings 
on the amount of punitive damages that may be awarded in a 
product liability suit, because they endanger the safety of the 
consuming public. The purpose of punitive damages is to punish 
and deter egregious conduct, such as the deliberate manufacture 
and sale of defective products. Capping punitive damages 
increases the incentive to engage in such misconduct; it invites 
those companies willing to put economic gain above all else 
simply to weigh the costs of wrongdoing against potential 
profits. The provision of the bill allowing judges to exceed the 
cap if certain factors are present helps to mitigate, but does 
not cure this problem, given the clear intent of Congress, as 
expressed in the Statement of Managers, that judges should use 
this authority only in the most unusual cases. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
continued supply of materials needed to manufacture life-saving 
medical devices, such as artificial heart valves. But as I 
believe even many supporters of the bill agree, a supplier of 
materials who knew or should have known that the materials, as 
implanted, would cause injury should not receive any protection 
from suit. Title II's protections must be clearly limited, as I 
hope and believe was Congress's intent, to non-negligent 
suppliers. 



These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse one, by taking several steps back from the version passed 
in the Senate and toward the one approved by the House. 

First, the Conference Report seems to expand the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon, who then uses it to shoot someone, or against a 
bar owner who knowingly serves a drink to an obviously inebriated 
customer, who then drives drunk and causes death or injury. I 
believe that lawsuits such as these should go forward unhindered. 
So too do such groups as Mothers Against Drunk Driving, Handgun 
Control, and the Coalition to Stop Gun Violence, a coalition of 
44 organizations dedicated to the reduction of gun violence. 
Some in Congress have argued that the change made in Conference 
is technical in nature, so that the bill still exempts negligent 
entrustment actions. But I do not read the change in this way -
and in any event, I do not believe that a victim of a drunk 
driver should have to argue in court about this matter. Congress 
should not have made this last-minute change, creating this . 
unfortunate ambiguity, in the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may completely cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court issues the "automatic stay" that 
prevents lawsuits from being filed during bankruptcy proceedings. 
The effect of this change will be that some persons injured by 
companies that have entered bankruptcy proceedings will lose any 
meaningful opportunity to bring valid claims. Given the 
frequency with which companies sued for manufacturing defective 
products go into bankruptcy -- think again of manufacturers of 
breast implants or asbestos or intra-uterine devices -- this 
seemingly legaiistic change may have real consequence. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to a maximum of fifteen years (and less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an older 
product even if the product has just recently caused injury, also 
will "preclude many meritorious lawsuits. 

In recent weeks, I have heard from many victims of defective 
products, whose efforts to recover compensation for grievous har~ 
this bill would have frustrated. I have heard, for example, from 
a couple who lost their daughter when a drunk driver crashed into 
as schoolbus, rupturing the bus's fuel tank and causing a fire 
that engulfed the vehicle and killed more than twenty children in 
it. Evidence at trial indicated that the fuel tank was defective 
-- and that the company knew it. In such a case, the bill's cap 
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on punitive damages could have come into play, decreasing the 
company·s incentive to make a safe product. More dramatically, 
the bill's provision on joint liability would have prevented the 
parents from gaining full compensatory damages. The parents, in 
this two-defendant case, would not have received the portion of 
noneconomic damages attributable to the judgment-proof drunk 
driver. And because a child was involved, noneconomic damages 
would have formed the lion's share of the judgment. Thus, the 
parents' compensatory damage award under this bill would be a 
fraction of what current law in most states would give them. 

I also have heard from women who suffered grievous bodily 
injury, including the loss of any ability to have children, from 
the insertion of defective intra-uterine devices. It was the 
award of punitive damages in cases brought by these women that 
forced companies to take these dangerous products off the market. 
This bill, by capping such awards, would have made this result 
far less likely. And this bill also might have affected the 
compensatory awards of such women, because in any case with a 
bankrupt or judgment-proof defendant, these women would have lost 
some share of their noneconomic damages -- including damages for 
the loss of their ability to have children. 

And I have heard from many persons injured by products more 
than fifteen years old, which should have been safe to use for 
much longer than that. Whether the product is a defective 
tractor or garage door opener or elevator or gun, the statute of 
repose in this bill would apply to it, cutting off the ability of 
terribly injured persons to bring suit at all. 

Injured people cannot be left to suffer in this fashion; 
more, the companies that cause these injuries cannot be left, 
through lack of a deterrent, to engage in misconduct. I 
therefore must return the bill that has been presented to me. 
The bill would undermine the ability of courts to provide relief 
to innocent victims of harmful products and thereby endanger the 
health and safety of the entire American public -- all in order 
to protect a handful of companies that make and market harmful 
products. There is nothing "common sense" about such "reforms" 
to the law of product liability. 



DRAFT 
To the\House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real ;.common sense product liability reform".il-t.. 
t.ne FeEieral level --<""'because I kRO',J 1:kat no single State, aQing 
alone, can alleviate nationwide problems in our tort system. To 
deserve that label, however, legislation must adequately pro ect 
the interests of consumers harmed by defective products, in 
addition to the interests of manufacturers and sellers. Further, 
legislation must respect the important role of the States in our 
Federal system. Congress could have passed legislation, 
appropriately limited in scope and balanced in application, 
meeting these tests. Had Congress done so, I would have signed 
the bill gladly;o were CongI'9SS to do so now, L would. he 
de]jghted. But Congress instead chose to pass legislation 
unfairly weighted against consumers and unduly infringing on the 
States, thus disserving the goal of real common sens~e!orm~ t'--e ~ 

H.R. 956 represents a arranted intrusion on state 
authority, in the in st of shielding manufacturers and sellers 
of harmful prod While some federal action in this area is 
appropriate e States should have, as they have always had, 
primary responsibility for tort law. The States traditionally 
have handled this responsibility well, serving as laboratories 
for new ideas and making needed reforms. This bill unduly 
interferes with that process in products cases; moreover, it does 
so in a way that peculiarly disadvantages consumers. As a rule, 
this bill displaces state law only when that law is more 
favorable to consumers; it allows state law to remain in effect 
when that law is more helpful to manufacturers and sellers. I 
cannot accept a law that rejects state authority in the tort 
field in such a way as to tilt the legal playing field against 
consumers and in favor of manufacturers and sellers. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers and their 
families. American families should be able to count on the 
safety of the products they purchase. And if these products are 
defective and cause harm, American families should be able to get 6~ --J 
adequate compensation for their loss~. Certain provisions in 
this bill work against these goals. ~hese provisions could· 
prevent even horribly injured persons from recovering the full 
measure of their damages. And these provisions would encourage 
the worst kind of conduct on the part of manufacturers and 
sellers, such as knowiAgly introducing injurious products into 
the stream of commerce) 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, as I previously have stated, I oppose wholly 



eliminating joint liability _for noneconomic damages such as pain 
and suffering, because such a change would prevent many persons 
from receiving full compensation for injury. When one wrongdoer 
goes bankrupt (as companies that manufacture or sell harmful 
products often do) or is otherwise unable to pay its portion of 
the judgment, the other wrongdoers, and not the innocent victim, 
should have to shoulder that part of the judgment. Traditional 
law accomplishes just this result. In contrast, this bill would 
relieve other wrongdoers of their obligation to pay the bankrupt 
or judgment-proof defendant's part of the ~omic loss, thus 
leaving the victim to bear these damages 0 er own. So, for 
example, the victim of asbestos, a breast i ant, or an intra
uterine device could have gone partly uncompensated under this 
bill, because in cases involving these products one wrongdoer was 
bankrupt and others would have had no obligation to pick up the 
bankrupt company's portion of the victim's noneconomic harm. 

What makes this provision all the more troubling is that it 
severely and unfairly discriminates against the mos~ vulnerable 
members of our society. Because it applies to nonecoIlom~c, out 
not to economic damages, it most deeply cuts into the damage 
awards of people without large amounts of lost income. Thus, 
this provision-€i-i-sp-rop-or-tionat-e-l:y-a-ff-eet-s- th~ elderly, the poor, 
children, and nonworking women. There is no reason for this kind 
of discrimination. Noneconomic damages are as real and as 
important to victims-as economic damages. We -should not create a 
tort system in which people with the greatest need of 
compensation stand the least chance of receiving it. 

the bill allowing judges to exceed the 
cap if certain factors are present helps to mitigate, but does 
not cure this problem, given the clear intent of Congress, as 
expressed in the Statement of Managers, that judges should use 
this authority only in the most unusual cases. -

In addition, I am concerned that the Conference Report fails 
to fix an oversight in T~tle II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure ~he 
continued supply of materials needed to manufacture life-saving 
medical devices, such as artificial heart valves. But as I 
_believe even many supporters of the bill agree, a supplier of 
materials who knew or should have known that the materials, as 
implanted, would cause injury should not receive any protection 
from suit. Title II's protections must be clearly limited, as I 
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hope and believe was Congress'~ intent, to non-negligent 
suppliers. • 

These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse one, by taking several steps back from the version passed 
in the Senate and toward the one approved by the House. 

First, the Conference Report seems to expand the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example,· against a gun dealer who knowingly sells a gun to a 
convicted felon, who then uses it to shoot someone, or against a 
bar owner who knowingly serves a drink to an obviously inebriated 
customer, who then drives drunk and causes death or injury. I 

v 'c believe that lawsuits such as these should go forward unhindered. 
~} )fj\ So too do such groups as Mothers Against Drunk Driving and the 
Y\f,~ Coalition to Stop Gun Violence, a coalition of 44 organizations 

~ dedicated to the reduction of gun violence. Some in Congress 
have argued that the change made in Conference is technical in 
nature, so that the bill still exempts negligent entrustment 
actions. But I do not read the change in this way -- and in any 
event, I do not believe that a victim of a drunk driver should 
have to argue about this matter to a court. Congress should not 
have made this last-minute change, which created this unfortunate 
ambiguity, in the scope of the bill. 

In addition, the Conference Report makes ~ertain changes 
that though sounding technical, may completely cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court issues the "automatic stay" that 
prevents lawsuits from being filed during bankruptcy proceedings. 
The effect of this change will be that some persons injured by 
companies that have entered bankruptcy proceedings will lose any 
meaningful opportunity to bring valid claims. Given the 
frequency with which companies sued for manufacturing defective 
products go into bankruptcy -- think again of manufacturers of 
breast implants or asbestos or intra-uterine devices -- this 
seemingly legalistic change may have real consequence. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to a maximum of fifteen years (and less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an older 
product even if the product has just recently caused injury, also 
will preclude many meritorious lawsuits. 

In recent weeks, I have heard from many victims of defective 
products, whose efforts to recover compensation for grievous harm 
this bill would have frustrated. I have heard, for example, from 
a couple who lost their daughter when a drunk driver crashed into 
as schoolbus, rupturing the bus's fuel tank and causing a fire 



that engulfed the vehicle and killed more than twenty children in 
it. Evidence at trial indicated that the fuel tank was defective 
-- and that the company knew it. In such a case, the bill's cap 
on punitive damages could have come into play, decreasing the 
company's incentive to make a safe product. More dramatically, 
the bill's provision on joint liability would have prevented the 
parents from gaining full compensatory damages. The parents, in 
this two-defendant case, would not have received the portion of 
noneconomic damages attributable to the judgment-proof drunk 
driver. And because a child was involved, noneconomic damages 
would have formed the lion's share of the judgment. Thus, the 
parents' compensatory damage award under this bill would be a 
fraction of what current law in most states would give them. 

I also have heard from women who suffered grievous bodily 
injury, including the loss of any ability to have children, from 
the insertion of defective intra-uterine devices. It was the 
award of punitive damages in cases brought by these women that 
forced companies to take these dangerous products off the market. 
This bill, by capping such awards, would have made this result 
far less likely. And this bill also might have affected the 
compensatory awards of such women, because in any case with a 
bankrupt or judgment-proof defendant, these women would have lost 
some share of their noneconomic damages -- including damages for 
the loss of their ability to have children. 

And I have heard from many persons injured by products more 
than fifteen years old, which should have been safe to use for 
much longer than that. Whether the product is a defective 
tractor or garage door opener or elevator or gun, the statute of 
repose in this bill would apply to it, cutting off the ability of 
terribly injured persons to bring suit at all. 

Injured people cannot be left to suffer in this fashion; 
more, the companies that cause these injuries cannot be left, 
through lack of a deterrent, to engage in misconduct. I 
therefore must return the bill that has been presented to me. 
The bill would undermine the ability of courts to provide relief 
to innocent victims of harmful products and thereby endanger the 
health and safety of the entire American public -- all in order 
to protect a handful of companies that make and market harmful 
products. There is nothing "common sense" about such "reforms" 
to product liability law. 

/ 



To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real "common sense product liability reform." To 
deserve that label, however, legislation must adequately protect 
the interests of consumers harmed by defective products, in 
addition to the interests of manufacturers and sellers. Further, 
legislatiqn must respect the important role of the States in our 
Federal system. Congress could have passed legislation, 
appropriately limited in scope and balanced in application, 
meeting these tests. Had Congress done so, I would have signed 
the bill gladly. But Congress instead chose to pass legislation 
unfairly weighted against consumers and unduly infringing on the 
States, thus disserving the goal of real common sense reform. 

H.R. 956 represents an unwarranted intrusion on state 
authority, in the interest of shielding manufacturers and sellers 
of harmful products. While some federal action in this area is 
appropriate because no single State can alleviate nationwide 
problems in our tort system, the States should have, as they 
always have had, primary responsibility for tort law. The States 
traditionally have handled this responsibility well, serving as 
laboratories for new ideas and making needed reforms. This bill 
unduly interferes with that process in products cases; moreover, 
it does so in a way that peculiarly disadvantages consumers. As 
a rule, this bill displaces state law only \<{hen that law is more 
favorable to consumers; it allows state law to remain in effect 
when that law is more helpful to manufacturers and sellers. I 
cannot accept a law that rejects state authority in the tort 
field in such a way as to tilt the legal playing field against 
consumers and in favor of manufacturers and sellers. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers and their 
families. American families should be able to count on the 
safety of the products they purchase. And if these products are 
defective and cause harm, American families should be abte to get 
adequate compensation for their losses. Certain provisions in 
this bill work against these goals. These provisions could 
prevent even horribly injured persons from recovering the full 
measure of their damages. And these provisions would encourage 
the worst kind of conduct on the part of manufacturers and 
sellers, such as knowingly introducing injurious products into 
the stream of commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, as I previously have stated, I oppose wholly 
eliminating joint liability for noneconomic damages such as pain 
and suffering, because such a change would prevent many persons 



from receiving full compensation for injury. When one wrongdoer 
goes bankrupt (as companies that manufacture or sell harmful 
products often do) or is otherwise unable to pay its portion of 
the judgment, the other wrongdoers, and not the innocent victim, 
should have to shoulder that part of the judgment. Traditional 
law accomplishes just this result. In contrast, this bill would 
relieve other wrongdoers of their obligation to pay the bankrupt 
or judgment-proof defendant's part of the noneconomic loss, thus 
leaving the victim to bear these damages on his or her own. So, 
for example, the victim of asbestos, a breast implant, or an 
intra-uterine device could have gone partly uncompensated under 
this bill, because in cases involving these products one 
wrongdoer was bankrupt and others would have had no obligation to 
pick up that wrongdoer's portion of the noneconomic harm. 

What makes this provision all the more troubling is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but 
not to economic damages, it most deeply cuts into the damage 
awards of people without large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
children, and nonworking women. There is no reason for this kind 
of discrimination. Noneconomic damages are as real and as 
important to victims as economic damages. We should not create a 
tort system in which people with the greatest need of 
compensation stand the least chance of receiving it. 

Second, as I also have stated, I oppose arbitrary ceilings 
on the amount of punitive damages that may be awarded in a 
product liability suit, because they endanger the safety of the 
consuming public. The purpose of punitive damages is to punish 
and deter egregious conduct, such as the deliberate manufacture 
and sale of defective products. Capping punitive damages 
increases the incentive to engage in such misconduct; it invites 
those companies willing to put economic gain above all else 
simply to weigh the costs of wrongdoing against potential 
profits. The provision of the bill allowing judges to exceed the 
cap if certain factors are present helps to mitigate, but does 
not cure this problem, given the clear intent of Congress, as 
expressed in the Statement of Managers, that judges should use 
this authority only in the most unusual cases. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
continued supply of materials needed to manufacture life-saving 
medical devices, such as artificial heart valves. But as I 
believe even many supporters of the bill agree, a supplier of 
materials who knew or should have known that the materials, as 
implanted, would cause injury should not receive any protection 
from suit. Title II's protections must be clearly limited, as I 
hope and believe was Congress's intent, to non-negligent 
suppliers. 



These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse one, by taking several steps back from the version passed 
in the Senate and toward the one approved by the House. 

First, the Conference Report seems to expand the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon, who then uses it to shoot someone, or against a 
bar owner who knowingly serves a drink to an obviously inebriated 
customer, who then drives drunk and causes death or injury. I 
believe that lawsuits such as these should go forward unhindered. 
So too do such groups as Mothers Against Drunk Driving, Handgun 
Control, and the Coalition to Stop Gun Violence, a coalition of 
44 organizations dedicated to the reduction of gun violence. 
Some in Congress have argued that the change made in Conference 
is technical in nature, so that the bill still exempts negligent 
entrustment actions. But I do not read the change in this way -
and in any event, I do not believe that a victim of a drunk 
driver should have to argue in court about this matter. Congress 
should not have made this last-minute change, creating this 
unfortunate ambiguity, in the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may completely cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court issues the "automatic stay"that 
prevents lawsuits from being filed during bankruptcy proceedings. 
The effect of this change will be that some persons injured by 
companies that have entered bankruptcy proceedings will lose any 
meaningful opportunity to bring valid claims. Given the 
frequency with which companies sued for manufacturing defective 
products go into bankruptcy -- think again of manufacturers of 
breast implants or asbestos or intra-uterine devices -- this 
seemingly legalistic change may have real consequence. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to a maximum of fifteen years (and less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an older 
product even if the product has just recently caused injury, also 
will preclude many meritorious lawsuits. 

In recent weeks, I have heard from many victims of defective 
products, whose efforts to recover compensation for grievous har~ 
this bill would have frustrated. I have heard, for example, from 
a couple who lost their daughter when a drunk driver crashed into 
as schoolbus, rupturing the bus's fuel tank and causing a fire 
that engulfed the vehicle and killed more than twenty children in 
it. Evidence at trial indicated that the fuel tank was defective 
-- and that the company knew it. In such a case, the bill's cap 
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on punitive damages could have come into play, decreasing the 
company's incentive to make a safe product. More dramatically, 
the bill's provision on joint liability would have prevented the 
parents from gaining full compensatory damages. The parents, in 
this two-defendant case, would not have received the portion of 
noneconomic damages attributable to the judgment-proof drunk 
driver. And because a child was involved, noneconomic damages 
would have formed the lion's share of the judgment. Thus, the 
parents' compensatory damage award under this bill would be a 
fraction of what current law in most states would give them. 

I also have heard from women who suffered grievous bodily 
injury, including the loss of any ability to have children, from 
the insertion of defective intra-uterine devices. It was the 
award of punitive damages in cases brought by these women that 
forced companies to take these dangerous products off the market. 
This bill, by capping such awards, would have made this result 
far less likely. And this bill also might have affected the 
compensatory awards of such women, because in any case with a 
bankrupt or judgment-proof defendant, these women would have lost 
some share of their noneconomic damages -- including damages for 
the loss of their ability to have children. 

And I have heard from many persons injured by products more 
than fifteen years old, which should have been safe to use for 
much longer than that. Whether the product is a defective 
tractor or garage door opener or elevator or gun, the statute of 
repose'in this bill would apply to it, cutting off the ability of 
terribly injured persons to bring suit at all. 

Injured people cannot be left to suffer in this fashion; 
more, the companies that cause these injuries cannot be left, 
through lack of a deterrent, to engage in misconduct. I 
therefore must return the bill that has been presented to me. 
The bill would undermine the ability of courts to provide relief 
to innocent victims of harmful products and thereby endanger the 
health and safety of the entire American public -- all in order 
to protect a handful of companies that make and market harmful 
products. There is nothing "common sense" about such "reforms" 
to the law of product liability. 



To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real "common sense product liability reform." To 
deserve that label, however, legislation must adequately protect 
the interests of consumers, in addition to the interests of 
manufacturers and sellers. Further, legislation must respect the 
important role of the States in our Federal system. Congress 
could have passed legislation, appropriately limited in scope and 
balanced in application, meeting these tests. Had Congress done 
so, I would have signed the bill gladly. But Congress chose to 
pass a bill unfairly weighted against consumers and unduly 
infringing on the States, thus dis serving true reform. 

H.R. 956 inappropriately intrudes on state authority, in an 
effort to tilt the legal playing field against consumers. While 
some federal action in this area is proper because no one State 
can alleviate nationwide problems in the tort system, the States 
should have, as they always have had, primary responsibility for 
tort law. The States traditionally have handled this job well, 
serving as laboratories for new ideas and making needed reforms. 
This bill unduly interferes with that process in products cases; 
moreover, it does so in a way that peculiarly disadvantages 
consumers. As a rule, the bill displaces state law only when 
that law is more favorable to consumers; it defers to state law 
when that law is more helpful to manufacturers and sellers. I 
cannot accept such a one-way street of federalism. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers and their 
families. Consumers should be able to count on the safety of the 
products they purchase. And if these products are defective and 
cause harm, consumers should be able to get adequate compensation 
for their losses. Certain provisions in this bill work against 
these goals, preventing some injured persons from recovering the . 
full measure of their damages and eHe~'UOagiIl(J miSeOfld1:lot SR the ~-, 
~Ft of manufacturers and sellers su g~ knowingly introducing ~ ~~ 
inj urious products into the stream of commerce. . + ;:.... 

In particular, I object to t e following provisions of the 
bill, which subject consumers to 00 great a risk of harm: ~ 

~ 
First, as I previously tated, I oppose wholly 

eliminating joint liability oneconomic damages such as pain 
and suffering, because such nge would prevent many persons 
from receiving full compensatio for injury. When one wrongdoer 
cannot pay its portion of the j dgment, the other wrongdoers, and 
not the innocent victim, shoul have to shoulder that part of the 
damage award. Traditional law accomplishes this result. In 
contrast, this bill would lea e the victim to bear these damages 
on his or her own. Given ho often companies that manufacture 
defective products go bankru t, this provision has potentially 

~ 



large consequences. 

This provision is all the more troubling because it unfairly 
discriminates against the most vulnerable members of our society 
-- the elderly, the poor, children, and nonworking women -- whose 
injuries often involve mostly noneconomic losses. There is no 
reason for this kind of discrimination. Noneconomic damages are 
as real and as important to victims as economic damages. We 
should not create a tort system in which people with the greatest 
need of(comoenSqtion stand the least chance of receiving it. 

(ru"t:. '-*. - - - _. 
Second, as I also have stated, I oppose arbitrary ceilings 

on the amount of punitive damages that may be awarded in a 
product suit, because they endanger the safety of the public. 
Capping punitive damages undermines their very purpose, which is 
to punish and thereby deter egregious misconduct. The provision 
of the bill allowing judges to exceed the cap if certain factors 
are present helps to mitigate, but does not cure this problem, 
given the clear intent of Congress, as expressed in the Statement 
of Managers, that judges should use this authority only in the 
most unusual cases. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
supply of materials needed to make life-saving medical devices, 
such as artificial heart valves. But as I believe even many 
supporters of the bill agree, a supplier of materials who knew or 
should have known that the materials, as implanted, would cause 
injury should not receive any protection from suit. Title II's 
protections must be clearly limited to non-negligent suppliers. 

~ t"c S ............. c",=cJ l. 'I t -
These--ct-e-f.ects -a.±-efie woulJ. j ustify...-a-ve-t-e,-as-I-h-a-ve stated 

,...ee-fure. But Congress, oot conL-ent-wi-trr-a-bad- -bill, enacted yet a 
~TS~----on-e,-by~everal steps back from the version passed 
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First, the Conference Report seems to expand the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon or a bar owner who knowingly serves a drink to an 
obviously inebriated customer. I believe that such suits should 
go forward unhindered. Some in Congress have argued that the 
change made in Conference is technical in nature, so that the 
bill still exempts these actions. But I do not read the change 
in this way -- and in any event, I do not believe that a victim 
of a drunk driver should have to argue in court about this 
matter. Congress should not have made this last-minute change, 
creating this unfortunate ambiguity, in the scope of the bill. 
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sue a~anufacturer. The Report deletes a provision that 
would have stopped the statute of limitations from running when a 
bankruptcy court issues the automatic stay that prevents suits 
from being filed during bankruptcy proceedings. The effect of 
this seemingly legalistic change will be that some persons harmed 
by companies that have entered bankruptcy proceedings (as makers 
of defective products often do) will lose any meaningful 
opportunity to bring valid claims. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to fifteen years (and less if states so 
provide), and applies the statute to a wider range of goods, 
including handguns. This change, which bars a suit against a 
maker of an older product even if that product has just caused 
injury, also will preclude some valid suits. 

In recent weeks, I have heard from many victims of defective 
products, whose efforts to recover compensation this bill would 
have frustrated. I have heard, for example, from a couple who 
lost their daughter when a drunk driver crashed into a schoolbus, 
rupturing the fuel tank and causing a fire that killed more than 
twenty children. Evidence at trial indicated that the fuel tank 
was defective -- and that the company knew it. In such a case, 
the bill's cap on punitive damages could have come into play, 
decreasing the company's incentive to make a safe product. More 
dramatically, the bill's provision on joint liability would have 
prevented the parents from gaining full compensatory damages. 
The parents would not have received the portion of noneconomic 
damages attributable to the judgment-proof drunk driver. And 
because a child was involved, noneconomic damages would have 
formed the lion's share of the judgment. 

I also have· heard from women who suffered grave injury, 
including the loss of reproductive ability, from the insertion of 
defective intra-uterine devices. The award of punitive damages 
in these cases forced companies to take these dangerous products 
off the market. This bill, by capping such awards, would have 
made this result far less likely. Moreover, this bill might have 
affected the compensatory ~wards of such women, because in any 
case with a bankrupt or judgment-proof defendant, these women 
would have lost some share of their noneconomic damages 
including damages for their reproductive capacity. 

And I have heard from many persons injured by products more 
than fifteen years old, which should.have been safe to use for a 
longer time. Whether the product is a defective tractor, 
elevator, or gun, the statute of repose in this bill would apply, 
cutting off the ability of injured persons to bring suit at all. 

Injured people cannot be left to suffer in this fashion; 
more, the few companies that cause these injuries cannot be 
left, through lack of a deterrent, to engage in misconduct. I 
therefore must return the bill that has been presented to me. 
The bill would undermine the ability of courts to provide relief 



sue a guilty manufacturer. The Report deletes a provision that 
would have stopped the statute of limitations from running when a 
bankruptcy court issues the automatic stay that prevents suits 
from being filed during bankruptcy proceedings. The effect of 
this seemingly legalistic change will be that some persons harmed 
by companies that have entered bankruptcy proceedings (as makers 
of defective products often do) will lose any meaningful 
opportunity to bring valid claims. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to fifteen years (and less if states so 
provide), and applies the statute to a wider range of goods, 
including handguns. This change, which bars a suit against a 
maker of an older product even if that product has just caused 
injury, also will preclude some val~d suits. 

In recent weeks, I have heard from many victims of defective 
products, whose efforts to recover compensation this bill would 
have frustrated. I have heard from a woman who would not have 
received full compensatory damages under this bill for the death 
of a child because one wrongdoer could not pay his portion of the 
judgment. I have heard from women whose suits against makers of 
defective intra-uterine devices -- and the punitive damages 
awarded in those suits -- forced the products off the market, in 
a way that would be made much harder by this bill's cap on 
punitive damages. And I have heard from persons injured by 
products more than fifteen years old, who under this bill's 
statute of repose could not bring suit at all. 

Injured people cannot be left to suffer in this fashion; I __ ~ 
~e, the few companies that cause these injuries cannot be ~
left, through lack of a deterrent, to engage in misconduct. I 
therefore must return the bill that has been presented to me. 
The bill would undermine the ability of courts to provide relief 
to victims of harmful products and thereby endanger the health 
and safety of the entire American public. There is nothing 
"common sense" about such "reforms" to product liability law. 
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To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real common sense product liability reform at the 
Federal level. To deserve this label, however, legislation must 
adequately protect the interests of consumers harmed by defective 
products, in addition to the interests of manufacturers and 
sellers. Further,. legislation must respect the important role of 
the States in our Federal system. Congress could have passed 
legislation, appropriately limited in scope and balanced in 
application, meeting these tests. Had Congress done so, I would 
have signed the bill gladly; were Congress to do so now, I would 
be delighted. But Congress instead chose to pass legislation 
unfairly weighted against consumers and unduly infringing on the 
States, thus disserving the goal of real common sense reform. 

H.R. 956 represents an unwarranted intrusion on state 
authority, in the interest of shielding manufacturers and sellers 
of harmful products. Tort law traditionally has been a matter 
for the States, rather than for Congress. The States have 
handled this responsibility well, serving as laboratories for new 
ideas and making needed reforms. This bill unduly interferes 
with that process -- and does so in a way that peculiarly 
disadvantages consumers. As a rule, this bill displaces state 
law only when that law is more favorable to consumers; it allows 
state law to remain in effect when that law is more helpful to 
manufacturers and sellers. I cannot accept a law that rejects 
state authority in the tort field so as to tilt the legal playing 
field against consumers and in favor of manufacturers and 
sellers. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers. These 
provisions could prevent even horribly injured persons from 
recovering the full measure of their damages. And these 
provisions would encourage the worst kind of conduct on the part 
of manufacturers and sellers, such as knowingly introducing 
injurious products into the stream of commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, as I previously have stated, I oppose wholly 
eliminating joint liability for noneconomic damages (most 
notably, pain and suffering), because such a change would prevent 
many persons from receiving full compensation for injury. When 
one wrongdoer goes bankrupt -- as companies that sell or 
manufacture harmful products often do -- the other wrongdoers, 
and not the innocent victim, should have to shoulder its part of 
the judgment. Traditional law accomplishes just this result. In 
contrast, this bill would relieve other wrongdoers of their 
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obligation to pay the bankrupt company's part of the noneconomic 
loss, thus leaving the victim to bear these damages on her own. 
So, for example, the victim of asbestos, a breast implant, or an 
intra-uterine device wou,ld have gone partly uncompensated under 
this bill, because in cases involving these products one 
wrongdoer was bankrupt and others would have had no obligation to 
pick up the bankrupt company's portion of the victim's 
noneconomic harm. 

What makes this provision all the more troubling is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but 
not to economic damages, it most deeply cuts into the damage 
awards of people without large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
and nonworking women. There is no reason for this kind of 
discrimination. Noneconomic damages are as real and as important 
to victims as economic damages. We should not create a tort 
system in which people with the greatest need of compensation 
stand the least chance of receiving it. 

Second, as I also have stated, I oppose arbitrary ceilings 
on the amount of punitive damages that may be awarded in a 
product liability suit, because they endanger the safety of the 
consuming public. The purpose of punitive damages is to punish 
and deter egregious conduct, such as the deliberate manufacture 
and sale of defective products. Capping punitive damages 
increases the incentive to engage in such misconduct; it invites 
those companies willing to put economic gain above all else 
simply to weigh the costs of wrongdoing against potential 
profits. The provision of the bill allowing judges to exceed the 
cap if certain factors are present helps to mitigate, but does 
not cure this problem, given the clear intent of Congress, as 
expressed in the Statement of Managers, that judges should use 
this authority only in the rarest of circumstances. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
continued supply of materials needed to manufacture life-saving 
medical devices, such as artificial heart valves. But as I 
believe even many supporters of the bill agree, a supplier of 
materials who knew or should have known that the materials, as 
implanted, would cause injury should not receive any protection 
from suit. Title II's protections must be clearly limited, as I 
hope and believe was Congress's intent, to non-negligent 
suppliers. 

These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse bill, by taking several steps back from the version passed 
in the Senate and toward the one approved by the House. 



First, the Conference Report expands the scope of the bill, 
inappropriately applying the limits on punitive and noneconomic 
damages to negligent entrustment actions -- lawsuits, for 
example, against a gun dealer who knowingly sells a gun to a 
convicted felon, who then uses it to shoot someone, or against a 
bar owner who knowingly serves a drink to an obviously inebriated 
customer, who then drives drunk and causes death or injury. I 
believe that lawsuits such as these should go forward unhindered. 
So too do such groups as Mothers Against Drunk Driving and the 
Coalition to Stop Gun Violence, a coalition of 44 organizations 
dedicated to the reduction of gun violence. Congress should not 
have made this last-minute change in the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may completely cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court issues the "automatic stay" that 
prevents lawsuits from being filed during bankruptcy proceedings. 
The effect of this change will be that some persons injured by 
companies that have entered bankruptcy proceedings will lose any 
meaningful opportunity to bring valid claims. Given the 
frequency with which companies sued for manufacturing defective 
products go into bankruptcy -- think again of manufacturers of 
breast implants or asbestos or intra-uterine devices -- this 
seemingly legalistic change may have dramatic consequences. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to a maximum of fifteen years (and less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an older 
product even if the product has just recently caused injury, also 
will preclude many meritorious lawsuits. 

Consider two hypothetical cases, as a demonstration of how 
these provisions operate in combination to prevent injured people 
from receiving the compensation to which they are entitled. 

In the first, the mother of a boy killed in a driveby 
shooting sues the gun dealer who knowingly sold a handgun to a 
person formerly convicted of a crime of violence. Under current 
law in most states, the dealer (assuming, as is commonly true, 
that the shooter himself has no money) would pay damages equal to 
all the mother's economic and noneconomic damages, regardless of 
how these damages were allocated as between the dealer's and the 
shooter's misconduct; perhaps the dealer also would pay punitive 
damages for the egregious nature of his act. Under this bill, by 
contrast, the mother would have less chance of receiving an award 
of punitive damages sufficient to deter future misconduct. Still 
worse, she would receive no damages for any of her noneconomic 
loss, including pain and suffering, that the jury attributed to 
the shooter. Because the majority of her damages would arise 
from pain and suffering (not economic injury) and because the 
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jury would have allocated a substantial part of this amount to 
the judgment-proof shooter, her total damage award would be a 
fraction of what current law would give her. And if the gun 
causing the injury were an old model, thus triggering the statute 
of repose, the mother would receive no damages whatsoever. 

In the second case, a woman suffering severe injury from a 
breast implant sues both the manufacturer of the implant and the 
supplier of its silicone gel, both of whom knew that the product 
could cause injury. Under current law, both wrongdoers would be 
liable for the harm the woman suffered; more, if one wrongdoer 
could not pay its portion of the judgment, the other would make 
up the difference. But this would not be true under H.R. 956. 
If this bill were enacted, even the best case scenario would be 
appalling: the supplier, though knowing its product posed danger, 
would be immune from suit, and the portion of noneconomic (pain 
and suffering) damages allocated to it would be lost to the 
woman. In addition, the manufacturer, no matter how intentional 
its decision to implant a harmful product, might benefit from the 
bill's cap on punitive damages. But there would be a worse case 
scenario, which very well could happen. If the manufacturer of 
the implant entered bankruptcy, no defendant would be left to pay 
the woman's damages, let alone to make a punitive award deterring 
future misconduct. One wrongdoer would have immunity, the other 
insufficient resources; as a result, the innocent injured woman 
would bear the full cost of the harm. In short, a woman who 
under current law would receive full compensation and perhaps 
punitive damages, under H.R. 956 would get absolutely nothing. 

This example, indeed, is more than a hypothetical. There 
are identifiable injured women today facing situations that are 
substantially similar to the one I have just described. Their 
prospects of recovering anything at all for the harm caused by 
ruptured implants would decrease dramatically if H.R. 956 became 
law. 

I cannot believe that even the supporters of the Conference 
Report would sanction these results. Real people with real 
injuries cannot be left to suffer in this fashion; more, the 
companies that cause these injuries cannot be left, through lack 
of a deterrent, to engage in misconduct. I therefore must return 
the bill that has been presented to me. There is nothing "common 
sense" about its "reforms" to the law of product liability. 



DRAFT Presidential Response for Product Liability Legislation 

Thank you for your letter regarding H.R. 956, the Product Liability Legal Reform Act 
of 1996. I will veto this legislation when it is presented to me. 

This bill represents an unwarranted intrusion on traditional state authority~n the 
interest of protecting manufacturers and sellers of harmful products. As a rule, ibis bill 
displaces state law only when that law is more favorable to the consumer; when state law is 
more favorable to manufacturers and sellers, it remains in operation. I cannot accept a law 
that rejects state authority only to tilt the legal playing field to the disadvantage of consumers. 

In addition, specific provisions of the bill unfairly affect consumers, preventing some 
injured persons from gaining adequate recovery. For those irresponsible companies willing to 
put profits above all else, the bill's capping of punitive damages increases the incentive to 
engage in the misconduct of knowingly manufacturing and selling defective products. The 
provision of the bill allowing judges to exceed the cap in certain circumstances does not cure 
this problem because of Congress's clear intent that judges should do so only in very rare 
circumstances. Moreover, the bill's elimination of joint liability for non-economic damages 
will mean that innocent victims will suffer when one wrongdoer goes out of business and 
cannot pay its portion of the judgement. 

I support the enactment of limited product liability reform which fairly balances the 
interests of consumers with those of manufacturers and sellers. The current bill fails to meet 
these standards. As we seek to develop more thoughtful and balanced reforms to the 
American legal system, I appreciate knowing your views. 
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TO: Jennifer o. Dudley 

FROM: Jeff P. Dailey 
presidential Correspondence 

SUBJECT: draft of product liability letter 

Jennifer, 
Will you please have Mr. Lindsey take a look at my draft ot the produot 
liability letter? The President has received quite a bit of mail from CEOs and 
lawyers on this topic. ~ere it is: 
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STATEMENT ON PRODUCTS LIABILITY 

The Product Liability Act that Congress has sent to the 
President goes too far: it protects the interests of 
manufacturers, but at the unnecessary and unfair expense of 
consumers and their families. Product liability reform is a 
worthy objective, but American families still should be able to 
count on the safety of the products they purchase. And if these 
products are defective and cause harm, American families sti·ll 
should be able to get adequate compensation for their losses. 
The Act sent to the President simply does not strike this 
balance. It would undermine the ability of the courts to provide 
relief to innocent victims of harmful products and thereby 
endanger the health and safety of the entire American public 
all in order to protect a handful of companies that make and 
market harmful products. 

The President has supported limited and balanced product 
liability reform. If Congress gave him a bill that was fair to 
the men and women who rely on the safety of manufactured 
products, he would sign that bill in an instant. But the 
President cannot sign the bill that Congress has sent to him. He 
cannot sign the bill because of the total elimination of joint 
liability for noneconomic damages, which would prevent many 
injured victims of harmful products from receiving the full 
measure of their damages. He cannot sign the bill because of the 
strongly presumptive cap placed on punitive damages, which would 
encourage companies to engage in the egregious misconduct of 
knowingly manufacturing and selling harmful products. He cannot 
sign the bill because of a host of seemingly technical 
provisions, some slipped in at the last minute, which together 
would prevent some good claims from being brought. In short, the 
President cannot sign this bill because it is unfair to American 
families and rewards the interests that profit from their 
misfortune. 
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I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real common sense product liability reform at the 
Federal level. To deserve this label, however, legislation must 
adequately protect the interests of consumers harmed by defective 
products, in addition to the interests of manufacturers and 
sellers. Further, legislation must respect the important role of 
the States in our Federal system. Congress could have passed 
legislation, appropriately limited in scope and balanced in 
application, meeting these tests. Had Congress done so, I would 
have signed the bill gladly; were Congress to do so now, I would 
be delighted. But Congress instead chose to pass legislation 
weighted against consumers and infringing on the States, thus 
disserving the goal of real common sense reform. 

The Conference Report on H.R. 956 represents an unwarranted 
intrusion on state authority, in the interest of shielding 
manufacturers and sellers of harmful products. Tort law 
traditionally has been a matter for the States, rather than for 
Congress. The States have handled this responsibility well, 
serving as laboratories for new ideas and making needed reforms. 
This bill unduly interferes with that process -- and does so in a 
way that peculiarly disadvantages consumers. As a rule, this 
bill displaces state law only when that law is more favorable to 
consumers; it allows state law to remain in effect when that law 
is more helpful to manufacturers and sellers. I cannot accept a 
law that rejects state authority in the tort field solely in the 
interest of tilting the legal playing field against consumers and 
in favor of manufacturers and sellers. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers. These 
prov~s~ons would prevent even horribly injured persons -
including some who may be elderly, poor,or non-working women -
from recovering the full measure of their damages. And these 
provisions would encourage the worst kind of conduct on the part 
of manufacturers and sellers, such as knowingly introducing 
injurious products into the stream of commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, as noted in the Statement of Administration Policy on 
the Senate version of this bill, I oppose wholly eliminating 
joint liability for noneconomic damages (most notably, pain and 
suffering), because such a change would prevent many persons from 
receiving full compensation for injury. When one wrongdoer goes 
bankrupt -- as companies that sell or manufacture harmful 
products often do -- the other wrongdoers, and not the innocent 
victim, should have to shoulder its part of the judgment. 



Traditional law accomplishes just this result. In contrast, this 
bill would relieve other wrongdoers of their obligation to pay 
the bankrupt company's part of the noneconomic loss, thus leaving 
the victim to bear these damages on her own. So, for example, 
the victim of asbestos, a breast implant, or an intra-uterine 
device would have gone partly uncompensated under this bill, 
because in cases involving these products one wrongdoer was 
bankrupt and others would have had no obligation to pick up the 
bankrupt company's portion of the victim's noneconomic harm. 

What makes this provision all the more troubling is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but 
not to economic damages, it most deeply cuts into the damage 
awards of people without large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
and nonworking women. There is no reason for this kind of 
discrimination. Noneconomic damages are as real and as important 
to victims as economic damages. We should not create a tort 
system in which people with the greatest need of compensation 
stand the least chance of receiving it. 

Second, as also noted in the Statement of Administration 
Policy on the Senate version, I oppose arbitrary ceilings on the 
amount of punitive damages that may be awarded in a product 
liability suit, because they endanger the safety of the consuming 
public. The purpose of punitive damages is to punish and deter 
egregious conduct, such as the deliberate manufacture and sale of 
defective products. Capping punitive damages increases the 
incentive to engage in such misconduct; it invites those 
companies willing to put economic gain above all else simply to 
weigh the costs of wrongdoing against potential profits. The 
prov1s10n of the bill allowing judges to exceed the cap if 
certain factors are present helps to mitigate, but does not cure 
this problem, given the clear intent of Congress, as expressed in 
the Statement of Managers, that judges should use this authority 
only in the rarest of circumstances. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
continued supply of materials needed to manufacture life-saving 
medical devices, such as artificial heart valves. But as I 
believe even many supporters of the bill agree, a supplier of 
materials who knew or should have known that the materials, as 
implanted, would cause injury should not receive any protection 
from suit. Title II's protections must be clearly limited, as I 
hope and believe was Congress's intent, to non-negligent 
suppliers. 

These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse bill, by taking several steps back from the version passed 



in the Senate and toward the one approved by the House. 

Most critically, the Conference Reports expands the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon, who then uses it to shoot someone, or against a 
bar owner who knowingly serves a drink to an obviously inebriated 
customer, who then drives drunk and causes death or injury. I 
believe that lawsuits such as these should go forward unhindered. 
So too do such groups as Mothers Against Drunk Driving and the 
Coalition to Stop Gun Violence, a coalition of 44 organizations 
dedicated to the reduction of gun violence. Congress was simply 
getting greedy when, at the last minute and for no reason, it 
included lawsuits of this kind within the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may completely cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court issues the "automatic stay" that 
prevents lawsuits from being filed during bankruptcy proceedings. 
The effect of this change will be that some persons injured by 
companies that have entered bankruptcy proceedings will lose any 
meaningful opportunity to bring valid claims. Given the 
frequency with which companies sued for manufacturing defective 
products go into bankruptcy -- think again of manufacturers of 
breast implants or asbestos or intra-uterine devices -- this 
seemingly legalistic change may have dramatic consequences. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to a maximum of fifteen years (and less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an older 
product even if the product has just recently caused injury, also 
will preclude many meritorious lawsuits. 

Consider two hypothetical cases, as a demonstration of how 
these provisions operate in combination to prevent injured people 
from receiving the compensation to which they are entitled. 

In the first, the mother of a boy killed in a driveby 
shooting sues the gun dealer who knowingly sold a handgun to a 
person formerly convicted of a crime of violence. Under current 
law in most states, the dealer (assuming, as is commonly true, 
that the shooter himself has no money) would pay damages equal to 
all the mother's economic and noneconomic damages, regardless of 
how these damages were allocated as between the dealer's and the 
shooter's misconduct; perhaps the dealer also would pay punitive 
damages for the egregious nature of his act. Under this bill, by 
contrast, the mother would have less chance of receiving an award 
of punitive damages sufficient to deter future misconduct. Still 
worse, she would receive no damages for any of her noneconomic 
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loss, including pain and suffering, that the jury at~iibuted to 
the shooter. Given that the majority of her damages would arise 
from pain and suffering (not economic injury) and that the jury 
would have allocated some substantial part of this amount to the 
judgment-proof shooter, her total damage award would be but a 
fraction of what current law would give her. And if the gun 
causing the injury were an old model, thus triggering the statute 
of repose, the mother would receive no damages whatsoever. 

In the second case, a woman suffering severe injury from a 
breast implant sues both the manufacturer of the implant and the 
supplier of its silicone gel, both of whom knew that the product 
could cause injury. Under current law, both wrongdoers would be 
liable for the harm the woman suffered; more, if one wrongdoer 
could not pay its portion of the judgment, the other would make 
up the difference. But this would not be true under H.R. 956. 
If this bill were enacted, even the best case scenario would be 
appalling: the supplier, though knowing its product posed danger, 
would be immune from suit, and the portion of noneconomic (pain 
and suffering) damages allocated to it would be lost to the 
woman. In addition, the manufacturer, no matter how intentional 
its decision to implant a harmful product, might benefit from the 
bill's cap on punitive damages. But there would be a worse case 
scenario, which very well could happen. If the manufacturer of 
the implant entered bankruptcy, no defendant would be left to pay 
the woman's damages, let alone to make a punitive award deterring 
future misconduct. One wrongdoer would have immunity, the other 
insufficient resources; as a result, the innocent injured woman 
would bear the full cost of the harm. In short, a woman who 
under current law would receive full compensation and perhaps 
punitive damages, under H.R. 956 would get absolutely nothing. 

This example, indeed, is more than a hypothetical. There 
are identifiable injured women today facing situations that are 
substantially similar to the one I have just described. Their 
prospects of recovering anything at all for the harm caused by 
ruptured implants would decrease dramatically if H.R. 956 became 
law. 

I cannot believe that even the supporters of the Conference 
Report would sanction these results. Real people with real 
injuries cannot be left to suffer in this fashion; more, the 
companies that cause these injuries cannot be left, through lack 
of a deterrent, to wreak further harm. I therefore must return 
the bill that has been presented to me. There is nothing "common 
sense" about its "reforms" to the law of product liability. 
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Mi11ionaire blues 
I get faintly annoyed these days 

when I hear of excessive com-
. pensation for the· corporate rich. 
Put yourself in the snoes of Dis
ney's poor Michael Eisner, who tops. 
Forbes' long-term "executive com
pensation" list for the third year in 
a row with $233 million for the last 
five years. More than half this 
admittedly sUbstantial sum came 
from exercising stock options and 
are the by-products of a roaring bull 
market. But if you don't know what 

Richard 
Grenier 

I'm talking about 
with my execu
tive compensa- . 
tion and roaring 
bull market, then 
you'ce all the 
more to be pitied. 
Because· I don't 
knoW about you, 
but I'm not paid 
in stock options. 

Here, you Mike 
Eisner, that they. 
talked about in 
grammar school 
as a boy who 

could be president, or at least had 
the right to hope your children 
would do better than you did. And 
where does that leave him? High 
and dry? Low and wet, if you ask me; 

Then there are all sorts of mil
lionaires that neither I nor many 

. other people should be envious of. 
There's a lion in Hollywood who's a 
millionaire, because he's guaran
teed not to eat you. Then there's a 
Daniel Burrus who makes $4 mil
lion consulting with corporations 
about corporations. We have an hon
est-to-God millionaire Indian chief 
(Mashantucket Pequots) who is the 
Big Indian behind the now 350-

. member tribe sprawling Fbxwood 
Resort Casino in Ledyard, Conn. 
From such a money spinner, each of 
the tribesmen receives a stipend .. 

i We also have a millionaire hair
" dresser. a millionaire privatedetec
I tive, and one of our favorites, Dan 
: Harrington, a bankruptcy attorney 
, turned gambler, who brought in last 

year, after his "seasons" in London 
and Monte Carlo, $1.4 million. 

But of all the artistic millionaires 
of whom I do not have the slightest 
envy, the first and foremost will 
almost always be Maya Angelou 
(real name Marguerite Annie John
son). Ms. Angelou earned $2 million 
just for speaking engagements last 

Richard Grenier is a columnist Jor 
The Washington Times. His column 
appears here Thesday and Friday 

'year and her total yearly income 
came to IlDthing short of$4.3 million. 

Ms. AngeloiJ, 68, who in her time 
has been reputedly manager of a 
brothel, streetcar conductor, Cre
ole cook, actress and friend of Bil
lie Holiday ...;.. if we can take her 
word for it. She has written 14 
books, largely autobiographical, 
which have brought in another $2 
million. Her first and best-known 
book, "I Know Why the Caged Bird 
Sings:' an autobiographical work 
about her early years, spent 6 weeks 
on the New York Times best seller 
list in 1970. And has run, since 1993, 
for another 143 weeks. "The Caged 

There are ail sorts of 
millionaires that 
neither I nor many . 
other people should be 
envious of. 

Bird" alone brought her at least 
$300,000 of royalties last year, not 
counting 100,000 copies sold as 
required ~ading in schools. .. 

"I didit't know about making 
money from writing as a child. 1 
thought success meant having an' 
attache case and a pair of shoes and 
bags th8.t matched." the poettold an 
interviewer from Forbes. Ms. 
Angelou got lots of national exposure 
when she read her "On the Pulse of 
Morning" at President Clinton's 1993 
presidential inl!.uguration. , 

She now operates out of a red 
brick lJlansion in Winston Salem, 
North Carolina, overseeing three 
full-time assistants and a small army 
of professionals who manage her 
public appearances, book contracts, . 
and media deals. Last year, mOVie 
appearances including a leading role 
in "How to Make a Quilt" earned her 
about a quarter of a million dollars. 
Another $100,000 or so came from 
her lifetime appointment as a pro
fessor of Americail Studies at Wake 
Forest University. 

In return for the $100,000 that 
Wake Forest gives her, the poet gives 
nothing visible in return. She does
n't leo~ She doesn't see students. 
She doesn f~ven handle a "creative" 
writing course. When asked if she is 
concerned about federal cutbacks in 
grants for the arts, she has said, ' 
"My own work is not threatened 
financially." 

And after all, an artist's first duty 
is to his creative self, is it not? 



DANQUAYLE 
.i 

O
n a recent visitl to our 
nation's capital, I was 
struck by the tone of some 
of my Republican friends 

who say Sen. Bob Dole is headed for 
defeat in November and needs a 
wake-up call. 

I have nothing against wake-up 
calls - as long as things don't get 
personal. But all these predictions 
of gloom and doom are unhelpful 
and off base. Having been a candi
date for federal office in most elec
tions since 1976, I know the biggest 
headaches are often caused not by. 
your opposition but by your own 
people. 

The real wake-up call should go 
to those who want to be the first to 
predict disaster. Since Washington 
worships at the altar of poll num
bers, here are a few to consider: A 
CNN-Gallup poll last week showed 
that 61 percent of the American 
people feel the country is on the 
wrong track. Only 29 percent say 
we're heading in the right direction. 
The same poll also found that S6 
percent of the people feel the coun
try is in deep and serious trouble. _ 

Filcing numbers like that, Presi
dent Clinton can't hope to win on 
the mood of the electorate. What 
else does he have to offer - his 
legacy? Good Q!!estion; If Mr. Clin
ton's presidency were to end today, 
what would that legacy be? 

Every president is remembered 
for something. Franklin Roosevelt 
brought America out of the Great 
Depression and to the threshold of 
victory in World War II. Dwight 
Eisenhower ended the Korean War 
and gave America years of stabili-

• ty and prosperity. John F. KelUledy 

I 
inspired the nation to put a man on 
the moon by the end of the 1960s. 

I 

Lyndon Johnson - for better or 
for worse - enacted the Great Soci-
ety. Richard Nixon got us out of 
Vietnam and opened the door to 
China. Gerald Ford, in the White 

. House just 29 months, healed 
America after the long national 
nightmare of Watergate. Ronald 
Reagan and George Bush together 
ended the Cold War. 

As to Bill Clinton's legacy, your 
guess is as good as mine. 

This election is not over. Repub
licans won an overwhelming victo
ry in 1994 because of issues like 
lower taxes, a balanced budget, wel
fare reform and term limits. Has 
the American electorate suddenly 
changed its mind and decided it 
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Premature political panic 

wants higher taxes, bigger deflc!its, 
more people on welfare and more 
career politicians who are out of 
touch with the people they repre
sent? Of course not. 

Republicans still own these issues, 
but we're lacking the unified theme 
we had in 1994. The GOP Congress 
is debating Thd Kennedy's election
year. minimum-wage proposal 
instead of a Republican tax cut. 

It is time for our team to ge,t back 
on message, and the place to start 
is t'iIxes. In an era of wage stagna
tion, the quickest way to increase 
take-home pay is to cut taxes. More 
take-home pay means more sav
ings and investment, which will 
boost the economy and generate 
more jobs. 

The best way to get tax cuts on 
the agenda is to boldly challenge 
the conventional wisdom and the 
Washington establishment. The 

confused, 7-million-word tax code 
does not have the support of mid
dle-class Americans. They kno\\, 
the code wasn't written for·them but 
for the lucky few who can afford to 
hU:e lobbyists to obtain loopholes '. 
and preferences. 

Let's make a strong stand for 
. those who believe the tax system is 
'both unfair and fro complicated It 

-. is time to focus on a modified flat tax 
that «OOuld allow a deduction for 
home-mortgage interest and per
haps charitable contributions. 

A low, flat tax, combined with the 
Republicans' honest plan to bal
ance the budget, would work won
ders for our economic future. When 
taxes are made lower and flatter, 
the economy does wen, as shown by 
the history of the 1960s and the 
1980s. When taxes go up, the econ
omy slows, as we saw in the 70s and 
are seeing today. 

In the fourth quarter of1992, the 
economy was growing at the rate of 
8 percent. Thday, the rate is about 2 
percent, yet the president says this 
is the best economy in 30 years. 
Fine - that should win him the 
votes of the 29 percent who think 
America is on the right track. We 
can and should take the rest, and we 
don't need Madison Av~ue pack-
aging to do it. '.' 

Yes, a wilke-up call is in order. 
This election is ours to win - or to 
lose. Americans voted for our con
servative themes in 1994 and are 
willing to do so again. So let's focus 
on our message rather than on each 
other. 

Former Vice President Dan 
Quayle is chairman of the Compet
itiveness Center of the Hudson 
Institute in Indianapolis. 

RICHARD MAHONEY . 

T
he "Common Sense Product 
Liability Legal Reform Act 
of 1996" was passed handi
ly by both Houses of the 

Congress, yet the president chose to 
veto it. Here are five reasons why 
Congress should override that veto. 

(1) It is a bipartisan bUL A sub. 
stantial number of House and Sen- -
ate Democrats joined Republicans 
in its passage. In the Senate, it even 
withstood a filibuster, garnering 60 
votes to affirm it. Sixty percent of the 
Senate is a lot of votes for the presi
dent to have ignored in his veto act. 
He said, in effect, to co-sponsors 
Sens. Jay Rockefeller, West Virginia 
Democrat, and Slade Gorton, Wash
ington RepUblican, "You and your 58 
colleagues have made a bad law 
which I must overturn." 

(2) The bill jUlly protects injured 
parties. The bill preserves all cur
rently available remedies, includ
ing payment" fOr; loss of income, 
medical expenses, pain and suffer
ing, and punitive damages. In the 
case of punitive damages for "con· 
scious, flagrant indifference" by the 
defendant "to the rights and safety 
of others," injured parties can 
receive punitive awards for up to 
200 percent of the economic and 
non-economic remedies described 
above. And there are provisions for 
judges to increase punitive awards 

. Cause to override on liability 
beyond that amount if the punitive 
award is deemed to not be a suffi
cient deterrent against future'egre
gious behavior. 

(3) The "tort reform" bUl makes 
sense - and is fair. For example, it 

. properly puts the liability blame for 
P!:OOuCt injury on the manufacturer, 
not someone who was merely a 
J'!l5elleroron someone who supplies 
minor amounts of materials to a 
manufacturer for medical devises. 

But it also says that ifuse of alco
hol or drugs by the injured party is 
a principal cause for the injury ~ 
the manufacturer is not liable. Th do 
otherwise tells people, "You can »e 
rewarded by the manufacturer for 
getting yourself hurt by a product 
while you're drunk or stoned." What 
a wonderful message that presi
dential veto conveys! 

There's no liability if the product 
is 15 years old or more - and lia
bility is reduced if you have mis-. 
used the product. Now that's hard
ly breaking new ground in logic! if. 
further provision is that, as a man, 
ufacturer, you're liable only for 
your share of the injury - that to,\ 
makes sense. 

(4) All of society now poys for the . 

lucky tort "jackpot winners" - the 
Product Liability Act helps con
sumers. Poll after poll shows at the 
public supports reform. The public 
increasingly understands that they 
pay for runaway product liability 
costs in the higher prices of products 
they buy. And with the rise in 401 (k) 
programs, citizens are realizing that 
excessive court costs also affect 
their retirement security. Forexam
pie, about two-thirds of all stocks are 
owned by retirees, those near retire
ment, or by pension funds - with 
retirement security highly depen
dent on corporate financial health. 

People really do watch the earn
ings of stocks they depend on for 
their security and they pay atten
tion to what affects those earnings. 

(S) The bill has voter appeal. 
Passage is strongly 6upported by 
organizations like the National fed
eration of Independent Business 
(NFIB) who represent the nation's 
job-creating small- and medium
sized businesses. These members 
are very active in the political 
process - they vote and they get 
out the vote in large numbers! 

Nader groups and the trial 
lawyers are about the only orga-

nized opposition to passage. 
Ralph Nader is already running 

against the president. And where 
will the triallawyers'go if Congress 
supports this popular bill? Will they 
stay on the sidelines and withhold 
their campaign contributions, 
effectively helping conservatives 
get elected? Will they ignore the 
possibility of even further tort 
reform in a different administra
tion? Not likely! 

The voters will be watching with 
considerable interest. Will it be yet 
another victory for the trial lawyers 
or will Congress overturn the veto 
and enact into law the bipartisan 
compromise hammered out in both 
the House and Senate? 

The public has said that it's time 
to reform the liability lottery -let's 
hope Congress listens; Override the 
president's veto! 

Richard J. Mahaney is the Dis
tinguished Executive in Residence 
at the Center for the Study of Amer
ican Business at Washington Uni
versity in St LoUis. He retired as 
chairman and CEO of Monsanto in 
1995. 
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To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real common sense product liability reform at the 
Federal level. To deserve this label, however, legislation must 
adequately protect the interests of consumers harmed by defective 
products, in addition to the interests of manufacturers and 
sellers. Further, legislation must respect the important role of 
the States in our Federal system. Congress could have passed 
legislation, appropriately limited in scope and balanced in 
application, meeting these tests. Had Congress done so, I would 
have signed the bill gladly; were Congress to do so now, I would 
be delighted. But Congress instead chose to pass legislation 
unfairly weighted against consumers and unduly infringing on the 
States, thus dis serving the goal of real common sense reform. 

H.R. 956 represents an unwarranted intrusion on state 
authority, in the interest of shielding manufacturers and sellers 
of harmful products: Tort law traditionally has been a matter 
for the States, rather than for Congress. The States have 
handled this responsibility well~ serving as laboratories for new 
ideas and making needed reforms. This bill unduly interferes 
with that process -- and does so in a way that peculiarly 
disadvantages consumers. As a rule, this bill displaces state 
law only when that law is more favorable to consumers; it allows 
state law to remain in effect when that law is more helpful to 
manufacturers and sellers. I cannot accept a law that rejects 
state authority in the tort field so as to tilt the legal playing 
field against consumers and in favor of manufacturers and 
sellers. 

Apart from the general structure of the bill, specific 
L.-_P·Fovi-S·i:0fl.~f H. R. 956 unfairly dis.a.dv. ant age consumers. These 

provisions ,ould prevent even horribly injured persons ~ 
i..n.Gl-ud-i-ng_s.Qme who may_ee-ei:'de r l-y;-p-o-dr;-or-non=wor.king_women--->----
from recovering the full measure of their damages. And these 
provisions would encourage the worst kind of conduct on the part 
of manufacturers and sellers, such as knowingly introducing 
injurious products into the stream of commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, as I previously have stated, I oppose wholly 
eliminating joint liability for noneconomic damages (most 
notably, pain and suffering), because such a change would prevent 
many persons from receiving full compensation for injury. When 
one wrongdoer goes bankrupt -- as companies that sell or 
manufacture harmful products often do -- the other wrongdoers, 
and not the innocent victim, should have to shoulder its part of 
the judgment. Traditional law accomplishes just this result. In 



contrast, this bill would relieve other wrongdoers of their 
obligation to pay the bankrupt company's part of the noneconomic 
loss, thus leaving the victim to bear these damages on her own. 
So, for example, the victim of asbestos, a breast implant, or an 
intra-uterine device would have gone partly uncompensated under 
this bill, because in cases involving these products one 
wrongdoer was bankrupt and others would have had no obligation to 
pick up the bankrupt company's portion of the victim's 
noneconomic harm. 

What makes this provision all the more troubling is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but 
not to economic damages, it most deeply cuts into the damage 
awards of people without large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
and nonworking women. There is no reason for this kind of 
discrimination. Noneconomic damages are as real and as important 
to victims as economic damages. We should not create a tort 
system in which people with the greatest need of compensation 
stand the least chance of receiving it. 

Second, as I also have stated, I oppose arbitrary ceilings 
on the amount of punitive damages that may be awarded in a 
product liability suit, because they endanger the safety of the 
consuming public. The purpose of punitive damages is to punish 
and deter egregious conduct, such as the deliberate manufacture 
and sale of defective products. Capping punitive damages 
increases the incentive to engage in such misconduct; it invites 
those companies willing to put economic gain above all else 
simply to weigh the costs of wrongdoing against potential 
profits. The provision of the bill allowing judges to exceed the 
cap if certain factors are present helps to mitigate, but does 
not cure this problem, given the clear intent of Congress, as 
expressed in the Statement of Managers, that judges should use 
this authority only in the rarest of circumstances. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
continued supply of materials needed to manufacture life-saving 
medical devices, such as artificial heart valves. But as I 
believe even many supporters of the bill agree, a supplier of 
materials who knew or should have known that the materials, as 
implanted, would cause injury should not receive any protection 
from suit. Title II's protections must be clearly limited, as I 
hope and believe was Congress's intent, to non-negligent 
suppliers. 

These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse bill, by taking several steps back from the version passed 
in the Senate and toward the one approved by the House. 



_---.1:;1// 
~st cri t:~ the Conference Report expands the scope of 

the bfll, fnappr"opriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon, who then uses it to shoot someone, or against a 
bar owner who knowingly serves a drink to an obviously inebriated 
customer, who then drives drunk and causes death or injury. I 
believe that lawsuits such as. these should go forward unhindered. 
So too do such groups as Mothers Against Drunk Driving and the 
Coalition to Stop Gun Violence, a coalition of 44 organizations 
dedicated to the reduction of gun violence. Congress should not 
have made this last-minute change in the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may completely cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court issues the "automatic stay" that 
prevents lawsuits from being filed during bankruptcy proceedings. 
The effect of this change will be that some persons injured by 
companies that have entered bankruptcy proceedings will lose any 
meaningful opportunity to bring valid claims. Given.the 
frequency with which companies sued for manufacturing defective 
products go into bankruptcy -- think again of manufacturers of 
breast implants or asbestos or intra-uterine devices -- this 
seemingly legalistic change may have dramatic consequences. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to a maximum of fifteen years (and less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an older 
product even if the product has just recently caused injury, also 
will preclude many meritorious lawsuits. 

Consider two hypothetical cases, as a demonstration of how 
these provisions operate in combination to prevent injured people 
from receiving the compensation to which they are entitled. 

In the first, the mother of a boy killed in a driveby 
shooting sues the gun dealer who knowingly sold a handgun to a 
person formerly convicted of a crime of violence. Under current 
law in most states, the dealer (assuming, as is commonly true, 
that the shooter himself .has no money) would pay damages equal to 
all the mother's economic and noneconomic damages, regardless of 
how these damages were allocated as between the dealer's and the 
shooter's misconduct; perhaps the dealer also would pay punitive 
damages for the egregious nature of his act. Under this bill, by 
contrast, the mother would have less chance of receiving an award 
of punitive damages sufficient to deter future misconduct. Still 
worse, she would receive no damages for any of her noneconomic 
loss, including pain and suffering, that the jury attributed to 
the shooter. Given that the majority of her damages would arise 
from pain and suffering (not economic injury) and that the jury 



would have allocated some substantial part of this amount to the 
judgment-proof shooter, her total damage award would be but a 
fraction of what current law would give her. And if the gun 
causing the injury were an old model, thus triggering the statute 
of repose, the mother would receive no damages whatsoever. 

In the second case, a woman suffering severe injury from a 
breast implant sues both the manufacturer of the implant and the 
supplier of its silicone gel, both of whom knew that the product 
could cause injury. Under current law, both wrongdoers would be 
liable for the harm the woman suffered; more, if one wrongdoer 
could not pay its portion of the judgment, the other would make 
up the difference. But this would not be true under H.R. 956. 
If this bill were enacted, even the best case scenario would be 
appalling: the supplier, though knowing its product posed danger, 
would be immune from suit, and the portion of noneconomic (pain 
and suffering) damages allocated to it would be lost to the 
woman. In addition, the manufacturer, no matter how intentional 
its decision to implant a harmful product, might benefit from the 
bill's cap on punitive damages. But there would be a worse case 
scenario, which very well could happen. If the manufacturer of 
the implant entered bankruptcy, no defendant would be left to pay 
the woman's damages, let alone to make a punitive award deterring 
future misconduct. One wrongdoer would have immunity, the other 
insufficient resources; as a result, the innocent injured woman 
would bear the full cost of the harm. In short, a woman who 
under current law would receive full compensation and perhaps 
punitive damages, under H.R. 956 would get absolutely nothing. 

This example, indeed, is more than a hypothetical. There 
are identifiable injured women today facing situations that are 
substantially similar to the one I have just described. Their 
prospects of recovering anything at all for the harm caused by 
ruptured implants would decrease dramatically if H.R. 956 became 
law. 

I cannot believe that even the supporters of the Conference 
Report would sanction these results. Real people with real 
injuries cannot be left to suffer in this fashion; more, the 
companies that cause these injuries cannot be left, through lack 
of a deterrent, to engage in misconduct. I therefore must return 
the bill that has been presented to me. There is nothing "common 
sense" about its "reforms" to the law of product liability. 
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THE WHITE HOUSE 

WASHINGTON 

March 31, 1996 

MEMORANDUM FOR BRUCE LINDSEY 

FROM: ELENA KAGAN 0:-
CC: JACK QUINN, KATHY WALLMAN 

SUBJECT: PRODUCT LIABILITY VETO STATEMENT 

Attached is a new draft of the product liability veto 
statement. I have given this to OMB for clearance, but you still 
have time to make changes. 

There are significant changes only in the second paragraph 
and the second-to-Iast paragraph: 

In the second paragraph, I added language making clear that 
we could sign some kind of products liability bill (just not this 
one). At the meeting Harold and I attended on Friday, business 
representatives practically begged us to include in our veto 
statement some opening for further negotiations. Harold thought 
that we should do so. Hence this paragraph. Let me know if you 
object. 

In the next-to-last paragraph, I added material suggesting 
that the hypothetical case we described isn't such a hypothetical 
after all. I think this is a good addition. I decided not to 
use Janice Ferriell's name (or her precise story) because 
Ferriell is in a complicated situation that may yet end happily: 
a court may find that the successor company must make good on 
liability attributable to the original manufacturer. Again, let 
me know if you disagree. 

, 

II 
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veto Mall!rage-£or-a-:-R-. -95'6' DRAFT 
I am returning without my approval H.R. 956, the so-called 

Common Sense Product Liability Legal Reform Act of 1996. 

I support real common sense product liability reform at the 
Federal level. To deserve this label, however, legislation must 
adequately protect the interests of consumers harmed by defective 
products, in addition to the interests of manufacturers and 
sellers. Further, legislation must respect the important role of 
the States in our Federal system. Congress could have passed 
legislation, appropriately limited in scope and balanced in 
application, meeting these tests. Had Congress done so, I would 
have signed the bill gladly; were Congress to do so now, I would 
be delighted. But Congress instead chose to pass legislation 
weighted against consumers and infringing on the States, thus 
disserving the goal of real common sense reform. 

'l!.R-e-60n-re-rence-ReF>0£-E-oJ H. R. 956 represents an unwarranted 
intrusion on state authority, in the interest of shielding 
manufacturers and sellers of harmful products. Tort law 
traditionally has been a matter for the States, rather than for 
Congress. The States have handled this responsibility well, 
serving as laboratories for new ideas and making needed reforms. 
This bill unduly interferes with that process -- and does so in a 
way that peculiarly disadvantages consumers. As a rule, this 
bill displaces state law only when that law is more favorable to 
consumers; it allows state law to remain in effect when that law 
is more helpful to manufacturers and sellers. I cannot accept a 
law that rejects state authority in the tort field selely in the 
interest of tilting the legal playing field against consumers and 
in favor of manufacturers and sellers. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers. These 
provisions would prevent even horribly injured persons -
including some who may be elderly, poor, or non-working women -
from recovering the full measure of their damages. And these 
provisions would encourage the worst kind of conduct on the part 
of manufacturers and sellers, such as knowingly introducing 
injurious products into the stream of commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, as noted' in the Statement of ~n~ration Policy on 
the Senate version of this bill, I oppose holly eliminating 
joint liability for noneconomic damages (mos~ notably, pain and 
suffering), because such a change would prevjnt many persons from 
receiving full compensation for injury. Wh)!n one wrongdoer goes 
bankrupt -- as companies that sell orran acture harmful 
products often do -- the other wrongdoe , and not the innocent 
victim, should have to shoulder its p t of the judgment. 



Traditional law accomplishes just this result. In contrast, this 
bill would relieve other wrongdoers of their obligation to pay 
the bankrupt company's part of the noneconomic loss, thus leaving 
the victim to bear these damages on her own. So, for example, 
the victim of asbestos, a breast implant, or an intra-uterine 
device would have gone partly uncompensated under this bill, 
because in cases involving these products one wrongdoer was 
bankrupt and others would have had no obligation to pick up the 
bankrupt company's portion of the victim's noneconomic harm. 

What makes this provision all the more troubling is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but 
not to economic damages, it most deeply cuts into the damage 
awards of people without large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
and nonworking women. There is no reason for this kind of 
discrimination. Noneconomic damages are as real and as important 
to victims as economic damages. We should not create a tort 
system in which people with the greatest need of compensation 
stand the least chance of receiving it. 

Second, as also noted in the Statement of Administration 
Policy on the Senate version, I oppose arbitrary ceilings on the 
amount of punitive damages that may be awarded in a product 
liability suit, because they endanger the safety of the consuming 
public. The purpose of punitive damages is to punish and deter 
egregious conduct, such as the deliberate manufacture and sale of 
defective products. Capping punitive damages increases the 
incentive to engage in such misconduct; it invites those 
companies willing to put economic gain above all else simply to 
weigh the costs of wrongdoing against potential profits. The 
prov~s~on of the bill allowing judges to exceed the cap if 
certain factors are present helps to mitigate, but does not cure 
this problem, given the clear intent of Congress, as expressed in 
the Statement of Managers, that judges should use this authority 
only in the rarest of circumstances. 

I-J-fL CJ ~ C, 
In addition, I am concerned that t-l:le eonferen-c'e-R-epurt fails 

to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
continued supply of materials needed to manufacture life-saving 
medical devices, such as artificial heart valves. But as I 
believe even many supporters of the bill agree, a supplier of 
materials who knew or should have known that the materials, as 
implanted, would cause injury should not receive any protection 
from suit. Title II's protections must be clearly limited, as I 
hope and believe was Congress's intent, to non-negligent 
suppliers. 

These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse bill, by taking several steps back from the version passed 



J 
in the Senate and toward the one app~~ved by the House. 

~ " ",J lI'tA <c-i...... ~ I 'f1L 'l f ~ ~ 
Most critically, the COfiferenee-Reportl expands the scope of 

the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions-- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon, who then uses it to shoot someone, or against a 
bar owner who knowingly serves a drink to an obviously inebriated 
customer, who then drives drunk and causes death or injury. I 
believe that lawsuits such as these should go forward unhindered. 
So too do such groups as Mothers Against Drunk Driving and the 
Coalition to Stop Gun Violence, a coalition of 44 organizations 
dedicated to the reduction of gun violence.C~p.1y 
gettiRg greedy when-;-a·t-t'h-e~·st-mi'nut"e'nd~f'o'r-n~o reaso-l1~±t~ 
in.cJ.-u.ded_law,s.ui.t..s-0-f-=t'h·i-s=id..na-Wi"t'l'lrn-"\·fie-sc0pe-o<f-ttre-b-:i:-l=l~ 
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In addition, tae-.60n-ferenee-Report makes certain changes 
that though sounding technical, may completely cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court issues the "automatic stay" that 
prevents lawsuits from being filed during bankruptcy proceedings. 
The effect of this change will be that some persons injured by 
companies that have entered bankruptcy proceedings will lose any 
meaningful opportunity to bring valid claims. Given the 
frequency with which companies sued for manufacturing defective 
products go into bankruptcy -- think again of manufacturers of 
breast implants or asbestos or intra-uterine devices -- this 
seemingly legalistic change may have dramatic consequences. 

\<\"'YL GS~ 
Similarly, the-Gon-feTenee-HeF>0Tt reduces the statute of 

repose from twenty years to a maximum of fifteen years (and,less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an older 
product even if the product has just recently caused injury, also' 
will preclude many meritorious lawsuits. 

Consider two hypothetical cases, as a demonstration of how 
these provisions operate in combination to prevent injured people 
from receiving the compensation to which they are entitled. 

In the first, the mother of a boy killed in a driveby 
shooting sues the gun dealer who knowingly sold a handgun to a 
person formerly convicted of a crime of violence. Under current 
law in most states, the dealer (assuming, as is commonly true, 
that the shooter himself has no money) would pay damages equal to 
all the mother's economic and noneconomic damages, regardless of 
how these damages were allocated as between the dealer's and the 
shooter's misconduct; perhaps the dealer also would pay punitive 
damages for the egregious nature of his act. Under this bill, by 
contrast, the mother would have less chance of rec~iving an award 
of punitive damages sufficient to deter future misconduct. Still 
worse, she would receive no damages for any of her noneconomic 



loss, including pain and suffering, that the jury attributed to 
the shooter. Given that the majority of her damages would arise 
from pain and suffering (not economic injury) and that the jury 
would have allocated some substantial part of this amount to the 
judgment-proof shooter, her total damage award would be but a 
fraction of what current law would give her. And if the gun 
causing the injury were an old model, thus triggering the statute 
of repose, the mother would receive no damages whatsoever. 

In the second case, a woman suffering severe injury from a 
breast implant sues both the manufacturer of the implant and the 
supplier of its silicone gel, both of whom knew that the product 
could cause injury. Under current law, both wrongdoers would be 
liable for the harm the woman suffered; more, if one wrongdoer 
could not pay its portion of the judgment, the other would make 
up the difference. But this would not be true under H.R. 956. 
If this bill were enacted, even the best case scenario would be 
appalling: the supplier, though knowing its product posed danger, 
would be immune from suit, and the portion of noneconomic (pain 
and suffering) damages allocated to it would be lost to the 
woman. In addition, the manufacturer, no matter how intentional 
its decision to implant a harmful product, might benefit from the 
bill's cap on punitive damages. But there would be a worse case 
scenario, which very well could happen. If the manufacturer of 
the implant entered bankruptcy, no defendant would be left to pay 
the woman's damages, let alone to make a punitive award deterring 
future misconduct. One wrongdoer would have immunity, the other 
insufficient resources; as a result, the innocent injured woman 
would bear the full cost of the harm. In short, a woman who 
under current law would receive full compensation and perhaps 
punitive damages, under H.R. 956 would get absolutely nothing. 

This example, indeed, is more than a hypothetical. There 
are identifiable injured women today facing situations that are 
substantially similar to the one I have just described. Their 
prospects of recovering anything at all for the harm caused by 
ruptured implants would decrease dramatically if H.R. 956 became 
law. 

I cannot believe that even the supporters of the Conference 
Report would sanction these results. Real people with real 
injuries cannot be left to suffer in this fashion; more, the 
companies that c.-9use these injuries cannot be left, through lack J ~ 
of a deterrent,~o wreak further harm~ I therefore must return 
the bill that has been presented to me. There is nothing "common 
sense" about its "reform

e 
to the law of product liability. 



Veto Message for B.R. 956 
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I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real common sense product liability reform at the 
Federal level. To deserve this label, however, legislation must 
adequately protect the interests of consumers harmed by defective 
products. Further, legislation must respect the important role 
of the States in our Federal system. The Conference Report on 
H.R. 956 fails both of these tests. 

This bill represents an unwarranted intrusion on state 
authority, in the interest of shielding manufacturers and sellers 
of harmful products. Tort law traditionally has been a matter 
for the states, rather than for Congress. Over the years, states 
have handled this responsibility well, serving as laboratories 
for new ideas and making needed reforms. This bill interferes 
with that process -- and does so in a way that peculiarly 
disadvantages consumers. As a rule, this bill displaces state 
law only when that law is more favorable to consumers; it allows 
state law to remain in effect when that law is more helpful to 
manufacturers and sellers. I cannot accept a law that rejects 
state authority in the tort field solely in the interest of 
tilting the legal playing field against consumers and in favor of 
manufacturers and sellers. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers. These 
prov1s10ns would prevent even horribly injured persons -
including some who may be elderly, poor, or non-working women -
from recovering the full measure of their damages. And these 
provisions would encourage the worst kind of conduct on the part 
of manufacturers and sellers, such as knowingly introducing 
injurious products into the stream of commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, as noted in the Statement of Administration Policy on 
the Senate version of this bill, I oppose eliminating joint 
liability for noneconomic damages (most notably, pain and 
suffering), because such a change would prevent many persons from 
receiving full compensation for injury. When one wrongdoer goes 
bankrupt -- as companies that sell or manufacture harmful 
products often do -- the other wrongdoers, and not the innocent 
victim, should have to shoulder its part of the judgment. 
Traditional law accomplishes just this result. In contrast, this 
bill would relieve other wrongdoers of their obligation to pay 
the bankrupt company's part of the noneconomic loss, thus leaving 
the victim to bear these damages on her own. So, for example, 
the victim of asbestos, a breast implant, or an intra-uterine 
device would have gone partly uncompensated, as one wrongdoer 



went bankrupt and others would have had no obligation to pick up 
the bankrupt company's portion of the victim's noneconomic harm. 

What makes this provision all the more troubling is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but 
not to economic damages, it most deeply cuts into the damage 
awards of people without large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
and nonworking women. There is no reason for this kind of 
discrimination. Noneconomic damages are as real and as important 
to victims as economic damages. We should not create a tort 
system in which people with the greatest need of compensation 
stand the least chance of receiving it. 

Second, as also noted in the Statement of Administration 
Policy on the Senate version, I oppose arbitrary ceilings on the 
amount of punitive damages that may be awarded in a product 
liability suit, because they endanger the safety of the consuming 
public. The purpose of punitive damages is to punish and deter 
egregious conduct, such as deliberately manufacturing and selling 
defective products. Capping punitive damages increases the 
incentive to engage in such misconduct; it invites those 
companies willing to put economic gain above all else simply to 
weigh the costs of wrongdoing against potential profits. The 
prov1s10n of the bill allowing judges to exceed the cap if 
certain factors are present helps to mitigate, but does not cure 
this problem, given the clear intent of Congress, as expressed in 
the Statement of Managers, that judges should use this authority 
only in the rarest of circumstances. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
continued supply of materials needed to manufacture life-saving 
medical devices, such as artificial heart valves. But as I 
believe even many supporters of the bill agree, a supplier of 
materials who knew or should have known that the materials, as 
implanted, would cause injury should not receive any protection 
from suit. Title II must be clearly limited, as I hope and 
believe was Congress's intent, to non-negligent suppliers. 

These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse bill, by taking several steps back from the version passed 
in the Senate and toward the one approved by the House. 

Most critically, the Conference Reports expands the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 
convicted felon, who then uses it to shoot someone, or against a 
bar owner who knowingly serves a drink to an obviously inebriated 
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customer, who then drives drunk and causes death or injury. I 
believe that lawsuits such as these should go forward unhindered. 
So do such groups as Mothers Against Drunk Driving and the 
Coalition to Stop Gun Violence, a coalition of 44 organizations 
dedicated to the reduction of gun violence. Congress was simply 
getting greedy when, at the last minute and for no reason, it 
included lawsuits of this kind within the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may completely cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court issues the "automatic stay" that 
prevents lawsuits from being brought during bankruptcy 
proceedings. The effect of this change will be that some persons 
injured by companies that have entered bankruptcy proceedings 
will lose any meaningful opportunity to bring valid claims. 
Given the frequency with which companies sued for manufacturing 
defective products go into bankruptcy -- think of manufacturers 
of breast implants or asbestos or intra-uterine devices -- this 
seemingly legalistic change may have dramatic consequences. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to a maximum of fifteen years (and less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an older 
product even if the product has just caused injury, also will 
preclude many meritorious lawsuits. 

Consider two hypothetical cases, as a demonstration of how 
these provisions operate in combination to prevent injured people 
from receiving the compensation to which they are entitled. 

In the first, the mother of a boy killed in a driveby 
shooting sues the gun dealer who knowingly sold a handgun to a 
person formerly convicted of a crime of violence. Under current 
law in most states, the dealer (assuming, as is commonly true, 
that the shooter himself had no money) would pay damages equal to 
all the mother's economic and noneconomic damages, regardless of 
how these damages were allocated as between the dealer's and the 
shooter's misconduct; perhaps the dealer also would pay punitive 
damages for the egregious nature of his act. Under this bill, by 
contrast, the mother would have less chance of receiving an award 
of punitive damages sufficient to deter further misconduct. 
Worse, she would receive no damages for any noneconomic loss, 
including pain and suffering, that the jury attributed to the 
shooter; because the majority of her damages would arise from 
pain and suffering (not economic injury) and because the jury 
would have allocated some substantial part of this amount to the 
judgment-proof shooter, her total damage award would be a 
fraction of what current law would give her. And if the gun 
causing the injury were an old model, thus triggering the statute 
of repose, the mother would receive no damages whatsoever. 
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In the second case, a woman suffering severe injury from a 
breast implant sues both the manufacturer of the implant and the 
supplier of its silicone gel, both of whom knew that the product 
could cause injury. Under current law, both wrongdoers would be 
liable for the harm the woman suffered; more, if one wrongdoer 
could not pay its portion of the judgment, the other would make 
up the difference. But this would not be true under H.R. 956. 
If this bill were enacted, even the best case ~cenario would be 
appalling: the supplier, though knowing its product posed danger, 
would be immune from suit, and the portion of noneconomic (pain 
and suffering) damages allocated to it would be lost to the 
woman. In addition, the manufacturer, no matter how intentional 
its decision to implant a harmful product, might benefit from the 
bill's cap on punitive damages. But there would be a worse case 
scenario, which very well could happen. If the manufacturer of 
the implant entered bankruptcy, no defendant would be left to pay 
the woman's damages, let alone to make a punitive award deterring 
future misconduct. One wrongdoer would have immunity, the other 
insufficient resources; as a result, the innocent injured woman 
would bear the full cost of the harm. In short, a woman who 
under current law would receive full compensation and perhaps 
punitive damages, under H.R. 956 would get absolutely nothing. 

I cannot believe that even the supporters of the Conference 
Report would sanction these results. Real people with real 
injuries cannot be left to suffer in this fashion; more, the 
companies that cause these injuries cannot be left, through lack 
of a deterrent, to wreak further harm. I therefore must return 
the bill that has been presented to me. There is nothing "common 
sense" about its "reforms" to the law of product liability. 



THE WHITE HOUSE 

WASHINGTON 

March 25, 1996 

MEMORANDUM FOR JACK QUINN 

FROM: 

SUBJECT: 

BRUCE LINDSEY 
KATHY WALLMAN 

ELENA KAGAN ~ 

NEW DRAFT OF PRODUCTS STATEMENT 

Attached is a revised draft of the products liability veto 
statement, responding to Bruce's suggestions and comments. I 
think it's now much stronger. 

Of course, it's also much longer. I don't know how long 
veto statements usually are. Is the length a problem? 

Please go over the two examples carefully; I need someone to 
make sure I'm right. In the meantime, I'm going to call a former 
colleague of mine who knows everything there is to know about the 
bankruptcy system. I think I need some further guidance as to 
how bankruptcy proceedings -- and particularly the stays enetered 
by bankruptcy courts -- affect claims. 

Bruce tells me there's no longer a rush on this, because the 
House will not act until Friday at the earliest. Still, I'd like 
to put it into decent shape as soon as possible. 



Veto Message for B.R. 956 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real common sense product liability reform at the 
Federal level. To deserve this label, however, legislation must 
adequately protect the interests of consumers harmed by defective 
products. Further, legislation must respect the important role 
of the States in our Federal System. The Conference Report on 
H.R. 956 fails these tests by a wide margin. 

This bill represents an unwarranted intrusion on state 
authority, in the interest of shielding manufacturers and sellers 
of harmful products. Tort law traditionally is a matter for the 
states, rather than for Congress. Over the years, states have 
handled this responsibility well, serving as laboratories for new 
ideas and making needed reforms. This bill interferes with that 
process -- and does so in a way that peculiarly disadvantages 
consumers. Asa rule, this bill displaces state law only when 
that law is more favorable to consumers; it allows state law to 
remain in effect when that law is more helpful to manufacturers 
and sellers. I cannot accept such a one-way, anti-consumer 
street of federalism. I cannot accept a law that makes a 
mockery, as this one does, of the twin goals of protecting proper 
state authority and preserving an appropriate balance between 
consumers and businesses. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly tilt the legal playing field to 
the disadvantage of consumers. These provisions would prevent 
many horribly injured persons -- especially the elderly, the 
poor, and non-working women -- from recovering the full measure 
of their damages. And these provisions would encourage the worst 
kind of conduct on the part of manufacturers and sellers, such as 
knowingly introducing injurious products into the stream of 
commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, as noted in the Statement of Administration Policy on 
the Senate version of this bill, I oppose eliminating joint 
liability for noneconomic damages (most notably, pain and 
suffering), because such a change would prevent many persons from 
receiving full compensation for injury. When one wrongdoer goes 
bankrupt -- as companies that sell or manufacture harmful 
products often do -- the other wrongdoers, and not the innocent 
victim, should have to shoulder its part of the judgment. 
Traditional law accomplishes just this result. In contrast, this 
bill would relieve other wrongdoers of their obligation to pay 
the bankrupt company's part of the noneconomic loss, thus leaving 
the victim to bear these damages on her own. So, for example, 



the victim of asbestos, a breast implant, or an intra-uterine 
device would have gone partly uncompensated, as one wrongdoer 
went bankrupt and others would have had no obligation to pick up 
its portion of the victim's noneconomic harm. 

What makes this provision all the more offensive is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but 
not to economic damages, it most deeply cuts into the damage 
awards of people without large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
and nonworking women. There is no reason for this kind of 
discrimination. Noneconomic damages are as real and as important 
to victims as economic damages. We should not create a tort 
system in which people with the greatest need of compensation 
stand the least chance of receiving it. 

Second, as also noted in the Statement of Administration 
Policy on the Senate version, I oppose artificial ceilings on the 
amount of punitive damages that may be awarded in a product 
liability action, because they endanger the safety of the 
consuming public. The purpose of punitive damages is to punish 
and deter egregious conduct, such as deliberately manufacturing 
and selling defective products. Capping punitive damages 
increases the incentive to engage in such misconduct; it invites 
those companies willing to put economic gain above all else 
simply to weigh the costs of wrongdoing against potential 
profits. The provision of the bill allowing judges to exceed the 
cap if certain factors are present does not cure this problem, 
given the clear intent of Congress, expressed in the Statement of 
Managers, that judges should do so only in the rarest of 
circumstances. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of biomaterials used in devices implanted in 
the body. In general, Title II is a laudable attempt to ensure 
the continued supply of biomaterials needed to manufacture life
saving medical devices, such as pacemakers and heart valves. But 
as I believe even many supporters of the bill agree, a supplier 
of biomaterials who knew or shbuld have known that the materials, 
as implanted, would cause injury should not receive protection. 
Title II must be clearly limited, as I hope and believe was 
Congress's intent, to innocent, non-negligent suppliers. 

These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse bill, by taking several steps back from the version passed 
in the Senate and toward the one approved by the House. 

Most critically, the Conference Reports expands the scope of 
the bill, inappropriately applying the limits on punitive and 
noneconomic damages to negligent entrustment actions -- lawsuits, 
for example, against a gun dealer who knowingly sells a gun to a 



convicted felon, who then uses it to shoot someone, or against a 
bar owner who knowingly serves a drink to an obviously inebriated 
customer, who then drives drunk and causes fatal injury. I 
believe that lawsuits such as these should go forward unhindered. 
So do such groups as Mothers Against Drunk Driving and the 
Violence Policy Center. [check;add?] Congress was simply getting 
greedy when, at the last minute for no reason, it included these 
actions within the scope of the legislation. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may completely cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court (as happens often) issues an 
order preventing lawsuits from being brought during bankruptcy 
proceedings. The effect of this change will be that some persons 
injured by companies that have entered bankruptcy proceedings 
will lose any opportunity to bring valid claims. Given the 
frequency with which companies sued for manufacturing defective 
products go into bankruptcy -- think of manufacturers of breast 
implants or asbestos or intra-uterine devices -- this seemingly 
legalistic change will have dramatic consequences. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to a maximum of fifteen years (and less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an old 
product even if the product has just caused injury, also will 
preclude many meritorious lawsuits. 

Consider two hypothetical cases, as a demonstration of how 
these provisions operate in combination to prevent injured people 
from getting the compensation to which they are entitled. 

In the first, the mother of a boy killed in a driveby 
shooting sues the gun dealer who knowingly sold a [kind of gun] 
to a person formerly convicted of a crime of violence. Under 
current law in most states, the dealer (assuming the shooter 
himself had no money) would pay damages equal to all the mother's 
compensatory damages and all her pain and suffering, regardless 
of how damages were allocated as between his and the shooter's 
misconduct; perhaps the dealer also would pay a punitive award 
for the deliberate and egregious nature of his act. Under this 
bill, by contrast, the mother would have less chance of receiving 
a punitive award sufficient to deter further misconduct. Worse, 
she would receive no damages for any pain and suffering that the 
jury attributed to the shooter; because the vast majority of her 
damages would arise from pain and suffering (not economic injury) 
and because the jury would have allocated some substantial part 
of this amount to the shooter, her total damage award would be a 
fraction of what current law would give her. And if the gun 
causing the injury was an old model, thus triggering the statute 
of repose, the mother would receive no damages whatsoever. 



In the second case, a woman suffering severe injury from a 
breast implant sues both the manufacturer of the implant and the 
supplier of its silicone gel, both of whom knew that the product 
would cause injury. Under current law, both wrongdoers would be 
liable for the harm the woman suffered; more, if one wrongdoer 
could not pay its portion of the judgment, the other would make 
up the difference. But this would not be true under H.R. 956. 
If this bill were enacted, even the best case scenario would be 
appalling: the supplier, though knowing its product posed danger, 
would be immune from suit, and the portion of noneconomic (pain 
and suffering) damages allocated to it would be lost to the 
woman. In addition, the manufacturer, no matter how intentional 
its decision to implant a harmful product, might benefit from the 
bill's cap on punitive damages. But there would be a worse case 
scenario, which very well could happen. If the manufacturer of 
the implant entered bankruptcy, no defendant would be left to pay 
the woman's damages, let alone to make a punitive award deterring 
future misconduct. One wrongdoer would have immunity, the other 
insufficient resources; as a result, the innocent injured woman 
would bear the full cost of the harm. In short, a woman who 
under current law would receive full compensation and perhaps 
punitive damages, under H.R. 956 would get absolutely nothing. 

I cannot believe that even the supporters of the Conference 
Report would sanction these results. Real people with real 
injuries cannot be left to suffer in this fashion; more, the 
companies that cause these injuries cannot be left, through lack 
of a deterrent, to wreak further harm. I therefore must return 
the bill that has been presented to me. There is nothing "common 
sense" about its "reforms" to the law of product liability. 
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Attached is my first crack at a veto statement for the 
products liability bill. John Hilley (through Tim Keating) 
directed me this morning to make it readable, very strong, and 
very pro-consumer. I take it that this was all a way of telling 
me not to be too lawyerly. Please think about that as you read 
and edit this draft. Hilley asked for the draft as soon as 
possible, but I'm giving it to you folks first. 

I decided to discuss only the provisions on joint liability 
and punitive damages caps. I think the other objections -- the 
statute of limitations, the statute of repose, and even the 
application to negligent entrustment cases -- tend to trivialize 
our position. Moreover, our objection to the bill's application 
to negligent entrustment cases (which, I imagine, some people 
will want to talk about) is entirely derivative. We are saying 
that the limits on punitive damages and noneconomic damages 
should not apply in such cases. But we are saying, more broadly, 
that these limits should not apply in any cases. The negligent 
entrustment point was a fair and good one when we were focusing 
on changes from the Senate version to the Conference Report. But 
I don't think we should try to use the point at this juncture. 
Of course, if you disagree -- on this or anything else -- just 
let me know. 



DRAFT 
Veto Messaqe for B.R. 956 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real common sense product liability reform at the 
Federal level. To deserve this label, however, legislation must 
adequately protect the interests of consumers harmed by defective 
products. Further, legislation must respect the important role 
of the States in our Federal System. The Conference Report on 
H.R. 956 fails these tests by a wide margin. 

This bill represents an unwarranted intrusion on state 
authority, in the interest of shielding manufacturers and sellers 
of harmful products. Tort law traditionally is a matter for the 
states, rather than for Congress. Over the years, states have 
handled this responsibility well, serving as laboratories for new 
ideas and making needed reforms. This bill interferes with that 
process -- and does so in a way that peculiarly disadvantages 
consumers. Asa rule, this bill displaces state law only when 
that law is more favorable to consumers; it allows state law to 
remain in effect when that law is more helpful to manufacturers 
and sellers. I cannot accept such a one-way, anti-consumer 
street of federalism. I cannot accept a law that makes a 
mockery, as this one does, of the twin goals of protecting proper 
state authority and preserving an appropriate balance between 
consumers and businesses. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly tilt the legal playing field to 
the disadvantage of consumers. These provisions would prevent 
many horribly injured persons -- especially the elderly, the 
poor, and non-working women -- from recovering the full measure 
of their damages. And these provisions would encourage the worst 
kind of conduct on the part of manufacturers and sellers, such as 
knowingly introducing injurious products into the stream of 
commerce. 

In particular, I object to the following provlslons of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, I oppose the abolition of joint liability for 
noneconomic damages (most notably, pain and suffering), because 
it would prevent many persons from receiving full compensation 
for injury. ·When one wrongdoer goes bankrupt -- as companies 
that sell or manufacture harmful products often do -- the other 
wrongdoers, and not the innocent victim, should have to shoulder 
its part of the judgment. Traditional law accomplishes just this 
result. In contrast, this bill would relieve other wrongdoers of 
their obligation to pay the bankrupt company's part of the 
noneconomic loss, thus leaving the victim to bear these damages 
on her own. So, for example, the victim of asbestos, a breast 
implant, or an intra-uterine device would have gone partly 



uncompensated, as one wrongdoer went bankrupt and others would 
have had no obligation to pick up its portion of the victim's 
noneconomic harm. 

What makes this provision all the more offensive is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but I 0'1 
not to economic damages, it most greatly cuts into the damage C~I 
awards of people without large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
and nonworking women. There is no reason for this kind of 
discrimination. Noneconomic damages are as real and as important 
to victims as economic damages. We should not create a tort 
system in which people with the greatest need of compensation 
stand the least chance of receiving it. 

Second, I oppose artificial ceilings on the amount of 
punitive damages that may be awarded in a product liability 
action, because they endanger the safety of the consuming public. 
The purpose of punitive damages is to punish and deter egregious 
conduct, such as deliberately manufacturing and selling defective 
products. Capping punitive damages increases the incentive to 
engage in such misconduct; it invites those companies willing to 
put economic gain above all else simply to weigh the costs of 
wrongdoing against potential profits. The provision of the bill 
allowing judges to exceed the cap if certain factors are present 
does not cure this problem, given the clear intent of Congress, 
expressed in the Statement of Managers, that judges should do so 
only in the rarest of circumstances. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
As I have said before, I am committed to working with Congress to 
address this difficult issue. 

I must, however, return the bill that has been presented to 
me. This Fill would inrCude on States and harm consumers. There 
is nothing common sense about those "reforms" to the law of 
product liability. 



I will\veto H.R. 956 if it is presented to me in its current 
form. \ 

This bill represents an unwarranted intrusion on state 
authority, in the interest of protecting manufacturers and 
sellers of defective products. Tort law is traditionally the 
prerogative of the states, rather than of Congress. In this 
bill, Congress has intruded on state power -- and done so in a 
way that peculiarly disadvantages consumers. As a rule, this 
bill displaces state law only when that law is more beneficial to 
consumers; it allows state law to remain in effect when that law 
is more favorable to manufacturers and sellers. In the absence 
of compelling reasons to do so, I cannot accept such a one-way 
street of federalism, in which Congress defers to state law when 
doing so helps manufacturers and sellers, but not when doing so 
aids consumers. 

I also have particular objections to certain provisions of 
the bill, which would encourage wrongful conduct and prevent 
injured persons from recovering the full measure of their 
damages. Specifically, the bill's elimination of joint-and
several liability for noneconomic damages, such as pain and 
suffering, will mean that victims of terrible harm sometimes will 
not be fully compensated for it. Where under current law a joint 
wrongdoer will make the victim whole, under this bill an innocent 
victim would suffer when one wrongdoer goes bankrupt and cannot 
pay his portion of the judgment. 

In addition, the bill's capping of punitive damages 
increases the incentive for companies to engage in the egregious 
misconduct of knowingly manufacturing and selling defective 
products. The provision of the bill allowing judges to exceed 
the cap in certain circumstances does not cure this problem, 
given Congress's clear intent, expressed in the Statement of 
Managers, that judges should do so only in the rarest of 
circumstances. 

The attached Statement of Administration Policy more fully 
explains my position on this issue -- an issue of great 
importance to American consumers, and to evenly applied 
principl~s of federalism. 



I will veto H.R. 956 if it is presented to me in its current 
form. 

This bill represents an unwarranted intrusion on state 
authority, in the interest of protecting manufacturers and 
sellers of defective products. Tort law is traditionally the 
prerogative of the states, rather than of Congress. In this 
bill, Congress has intruded on state power -- and done so in a 
way that peculiarly disadvantages consumers. As a rule, this 
bill displaces state law only when that law is more beneficial to 
consumers; it allows state law to remain in effect when that law 
is more favorable to manufacturers and sellers. In the absence 
of compelling reasons to do so, I cannot accept such a one-way 
street of federalism, in which Congress defers to state law when 
doing so helps manufacturers and sellers, but not when doing so 
aids consumers. 

I also have particular objections to certain provisions of 
the bill, which would encourage wrongful conduct and prevent 
injured persons from recovering the full measure of ~heir 
damages. Specifically, the bill's elimination of joint-and
several liability for noneconomic damages, such as pain and 
suffering, will mean that victims of terrible harm sometimes will 
not be fully compensated for it. Where under current law a joint 
wrongdoer will make the victim whole, under this bill an innocent 
victim would suffer when one wrongdoer goes bankrupt and cannot 
pay his portion of the judgment. 

In addition, the bill's capping of punitive damages 
increases the incentive for companies to engage in the egregious 
misconduct of knowingly manufacturing and selling defective 
products. The provision of the bill allowing judges to exceed 
the cap in certain circumstances does not cure this problem, 
given Congress's clear intent, expressed in the Statement of 
Managers, that judges should do so only in the rarest of 
circumstances. 

The attached Statement of Administration Policy more fully 
explains my position on this issue -- an issue of great 
importance to American consumers, and to evenly applied 
principles of federalism. 



I will veto H.R. 956 if it is presented to me in its current 
form. 

This bill represents an unwarranted intrusion on state 
authority, in the interest of protecting manufacturers and 
sellers of defective products. Tort law is traditionally the 
prerogative of the states, rather than of Congress. In this 
bill, Congress has intruded on state power -- and done so in a 
way that peculiarly disadvantages consumers. As a rule, this 
bill displaces state law only when that law is more beneficial to 
consumers; it allows state law to remain in effect when that law 
is more favorable to manufacturers and sellers. In the absence 
of compelling reasons to do so, I cannot accept such a one-way 
street of federalism, in which Congress defers to state law when 
doing so helps manufacturers and sellers, but not when doing so 
aids consumers. 

I also have particular objections to certain provisions of 
the bill, which would encourage wrongful conduct and prevent 
injured persons from recovering the full measure of their 
damages. Specifically, the bill's elimination of joint-and
several liability for noneconomic damages, such as pain and 
suffering, will mean that victims of terrible harm sometimes will 
not be fully compensated for it. Where under current law a joint 
wrongdoer will make the victim whole, under this bill an innocent 
victim would suffer when one wrongdoer goes bankrupt and cannot 
pay his portion of the judgment. 

In addition, the bill's capping of punitive damages 
increases the incentive for companies to engage in the egregious 
misconduct of knowingly manufacturing and selling defective 
products. The provision of the bill allowing judges to exceed 
the cap in certain circumstances does not cure this problem, 
given Congress's clear intent, expressed in the Statement of 
Managers, that judges should do so only in the rarest of 
circumstances. 

The attached Statement of Administration Policy more fully 
explains my position on this issue -- an issue of great 
importance to American consumers, and to evenly applied 
principles of federalism. 



I will veto H.R. 956 if it is presented to me in its current 
form. 

This bill is an unwarranted intrusion on state authority, in 
the interest of protecting manufacturers and sellers of defective 
products. Tort law is traditionally the prerogative of the 
states, rather than of Congress. In this bill, Congress has 
intruded on state power -- and done so in a way that peculiarly 
disadvantages consumers. As a rule, this bill displaces state 
law only when that law is more beneficial to consumers; it allows 
state law to remain in effect when that law is more favorable to 
manufacturers and sellers. I cannot countenance such a one-way 
street of federalism, in which Congress defers to state law when 
doing so helps manufacturers and sellers, but not when doing so 
aids consumers. 

I also have objections to particular provisions of the bill, 
which will increase wrongful conduct and and prevent injured 
persons from recovering the full measure of their damages. The 
bill's elimination of joint-and-several liability for noneconomic 
damages, such as pain and suffering, will mean that victims of 
terrible harm sometimes will not be fully compensated for it. 
Where under current law a joint wrongdoer will make the victim 
whole, under this bill an innocent victim would suffer when one 
wrongdoer goes bankrupt and cannot pay his portion of the 
judgment. 

_ In addition, the bill's capping of punitive damages 
increases the incentive for companies to engage in the egregious 
misconduct of knowingly manufacturing and selling defective 
products. The provision of the bill allowing judges to exceed 
the cap in certain circumstances does not cure this problem, 
given Congress's clear intent that judges should do so only in 
the rarest of circumstances. 

The attached Statement of Administration Policy more fully 
explains my position on this issue -- an issue of such great 
importance to American consumers, and to evenly applied 
principles of federalism. 



I will veto H.R. 956 if it is presented to me in its current 
form. 
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This bill ~ an unwarranted intrusion on state authority, in 

the interest of protecting manufacturers and sellers of defective 
products. Tort law is traditionally the prerogative of the 
states, rather than of Congress. In this bill, Congress has 
intruded on state power -- and done so in a way that peculiarly 
disadvantages consumers. As a rule, this bill displaces state 
law only when that law is more beneficial to consumers; it allows 
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The Administration opposes, and the President will veto, 
H.R. 956 in its current form. 

The Administration supports the enactment of limited but 
meaningful product liability reform at the federal level. Any 
legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report on H.R. 956 underscores 
that Congress has failed to meet these requirements. 

As a general matter, tort law, including product liability 
law, is the responsibility and prerogative of the states, rather 
than of Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. Proponents of new and sweeping federal restrictions on 
traditional state authority should bear the burden of persuasion. 
The drafters of the Conference Report have failed to show why the 
federal government should wrest this important responsibility 
from the states. Certainly the bill's findings -- which fail to 
recognize, for example, that the current increase in litigation 
is attr~butable to commercial suits between corporations rather 
than consumer-initiated product liability actions against 
manufacturers and sellers -- do not justify such broadscale 
federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach unfairly disadvantages consumers. So, 
too, do several specific provisions of H. R. 956 that would 
impede the ability of injured persons to gain fair and adequate 
recovery. 

In particular, the bases for the President's veto are as 
follows: 

First, the Administration, as noted in its Statement of 
Administration Policy on the Senate version, opposes an 
artificial ceiling on the amount of punitive damages that may be 
awarded in a product liability action. Statutory caps ignore the 
fundamental purpose of punitive awards: to punish and deter. 
While the Senate bill and the Conference Report allow judges to 
exceed the ceiling in certain circumstances, the explanation in 
the Statement of Managers that "occasions for additional awards 
will be very limited indeed" reveals a continuing basis for our 
concern. The Conference Report invites a wealthy potential 



wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 

Second, the Administration, as also noted in its Statement 
of Administration Policy on the Senate version, opposes the 
abolition of joint-and-several liability for noneconomic damages 
(most notably, pain and suffering). This provision would 
severely and unfairly discriminate against those innocent victims 
whose injuries involve mostly noneconomic damages, rather than 
the sort of damages that can be measured by lost income. Elderly 
citizens, for example, would suffer. Noneconomic damages are as 
real and as important to victims as economic damages. Those who 
incur such damages should not suffer if one defendant has gone 
bankrupt or otherwise become unavailable. 

In addition, the Administration is concerned that the 
Conference Report takes several steps backward from the Senate 
version. Most notably, the Conference Report deletes a provision 
that would have tolled the statute of limitations in the event of 
a stay or injunction against an action. Such a provision is 
critical when a potential defendant files for liquidation or 
reorganization, as happened in cases involving asbestos and the 
Dalkon Shield. In such a case, the bankruptcy court will issue a 
stay pending the completion of its proceedings; if the statute of 
limitations is not tolled, many injured persons run the risk of 
losing meritorious claims. Similarly, the Conference Report 
reduces the statute of repose from twenty years to a maximum of 
fifteen years (and less if states so provide). This change, 
which prevents a person from bringing suit against a manufacturer 
of an old product even if the product has just caused injury, 
also will preclude valid claims. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President would veto H.R. 956 because of 
his concern that the bill, in its present form, interferes unduly 
with state prerogatives and unfairly tilts the legal playing 
field to the disadvantage of consumers. 
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DRArFY 

The Administration opposes, and the President will veto, ~ 
H.R. 956 in its current form. 

The Administration supports the enactment of limited but 
meaningful product liability reform at the federal level. Any 
legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report on H.R. 956 underscores 
that Congress has failed to meet these requirements. 

As a general matter, tort law, including product liability 
law, is the responsibility and prerogative of the states, rather 
than of Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. Proponents of new and sweeping federal restrictions on 
traditional state authority should bear the burden of persuasion. 
The drafters of the Conference Report have failed to show why the 
federal government should wrest this important responsibility 
from the states. Certainly the bill's findings -- which fail to 
recognize, for example, that the current increase in litigation 
is attributable to commercial suits between corporations rather 
than consumer-initiated product liability actions against 
manufacturers and sellers -- do not justify such broadscale 
federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach unfairly disadvantages consumers. So, 
too, do several specific provisions of H. R. 956 that would 
impede the ability of injured persons to gain fair and adequate 
recovery. 

In particular, the bases for the President's veto are as 
follows: 

First, the Administration, as noted in its Statement of 
Administration Policy on the Senate version, opposes an 
artificial ceiling on the amount of punitive damages that may be 
awarded in a product liability action. Statutory caps ignore the 
fundamental purpose of punitive awards: to punish and deter. 
While the Senate bill and the Conference Report allow judges to 
exceed the ceiling in certain circumstances, the explanation in 
the Statement of Managers that "occasions for additional awards 
will be very limited indeed" reveals a continuing basis for our 
concern. The Conference Report invites a wealthy potential 
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wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 

Second, the Administration, as also noted in its Statement 
of Administration Policy on the Senate version, opposes Section 
110, which would abolish joint-and-several liability for 
noneconomic damages (most notably, pain and suffering). This 
provision would severely and unfairly discriminate against those 
innocent victims whose injuries involve mostly noneconomic 
damages, rather than the sort of damages that can be measured by 
lost income. Elderly citizens, for example, would suffer. 
Noneconomic damages are as real and as important to victims as 
economic damages. Those who incur such damages should not suffer 
if one defendant has gone bankrupt or otherwise become 
unavailable. 

In addition, the Administration is concerned that the 
Conference Report takes several steps backward from the Senate 
version. Most notably, the Conference Report deletes a provision 
that would have tolled the statute of limitations in the event of 
a stay or injunction against an action. Such a provision is 
critical when a potential defendant files for liquidation or 
reorganization, as happened in cases involving asbestos and the 
Dalkon Shield. In such a case, the bankruptcy court will issue a 
stay pending the completion of its proceedings; if the statute of 
limitations is not tolled, many injured persons run the risk of 
losing meritorious claims. Similarly, the Conference Report 
reduces the statute of repose from twenty years to a maximum of 
fifteen years (and less if states so provide). This change, 
which prevents a person from bringing suit against a manufacturer 
of an old product even if the product has just caused injury, 
also will preclude valid claims. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
en~ure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President would veto H.R. 956 because of 
his concern that the bill, in its present form, interferes unduly 
with state prerogatives and unfairly tilts the legal playing 
field to the disadvantage of consumers. 



The Administration opposes, and the President will veto, the 
Conference Report on H.R. 956 in its current form. 

The Administration would support the enactment of limited 
but meaningful product liability reform at the federal level. 
Any legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report fails to meet these 
requirements. 

As a general matter, product liability reform is the 
responsibility and prerogative of the states, rather than of 
Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. As in other spheres of government, proponents of new 
and sweeping federal restrictions on traditional state authority 
should bear the burden of ~ersuasion. The drafters of the 
Conference Report have failed to meet this burden. Certainly the 
bill's distorted set of findings -- which fails to recognize, for 
example, that the current increase in litigation is attributable 
to commercial suits between corporations rather than consumer
initiated product liability actions -- does not justify such 
broadscale federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach too greatly shifts the balance away from 
consumers. So too do several specific provisions of H. R. 956 
that would impede the ability of injured persons to gain fair and 
adequate recovery. 

In particular, the Administration opposes Section 108, which 
imposes an artificial ceiling on the amount of punitive damages 
that may be awarded in a product liability action. As the 
Administration has previously stated, statutory caps are improper 
because they ignore the fundamental purpose of punitive awards: 
to punish and deter. The provision allowing judges to exceed the 
ceiling in certain rare circumstances does not solve this 
problem, especially in light of the explanation in the Statement 
of Managers that "occasions for additional awards will be very 
limited indeed." Section 108 invites a wealthy potential 
wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 

The Administration also opposes Section 110, which would 
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abolish joint-and-several liability for noneconomic damages (most 
notably, pain and suffering). This provision would severely and 
unfairly discriminate against those innocent victims who suffer 
mostly noneconomic damages, including elderly citizens and others 
with little future income. Noneconomic damages are as real and 
as important to victims as economic damages. Those who suffer 
such damages, like all other victims, should not have to bear the 
burden of rounding up every conceivable defendant; neither should 
they suffer if one defendant has gone bankrupt or otherwise 
become unavailable. . 

In addition, the Conference Report takes a large step 
backward from the Senate version in deleting a provision that 
would have tolled the statute of limitations in the event of a 
stay or injunction against an action. Such a provision is 
critical when a potential defendant files for liquidation or 
reorganization, as happened in cases involving asbestos and the 
Dalkon Shield. In such a case, the bankruptcy court will issue a 
stay pending the completion of its proceedings; if the statute of 
limitations is not tolled, many injured persons run the risk of 
losing meritorious claims. 

Finally, the Conference Report completely fails to address 
one significant problem: the increasingly familiar situation of a 
foreign national who is unavailable to receive process for a 
defective product put in the stream of commerce in the United 
States. A fair system of justice would ensure that foreign 
manufacturers are held to the same standard of responsibility as 
are domestic manufacturers. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President will veto the Conference Report 
if presented to him in its present form, because it interferes 
unduly with state prerogatives and unfairly tilts the legal 
playing field to the disadvantage of consumers. 



The Administration opposes, and the President will veto, the 
Conference Report on H.R. 956 in its current form. 

The Administration would support the enactment of limited 
but meaningful product liability reform at the federal level. 
Any legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report fails to meet these 
requirements. 

As a general matter, product liability reform is the 
responsibility and prerogative of the states, rather than of 
Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. As in other spheres of government, proponents of new 
and sweeping federal restrictions on traditional state authority 
should bear the burden of persuasion. The drafters of the 
Conference Report have failed to meet this burden. Certainly the 
bill's distorted set of findings -- which fails to recognize, for 
example, that the current increase in litigation is attributable 
to commercial suits between corporations rather than consumer
initiated product liability actions -- does not justify such 
broadscale federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach too greatly shifts the balance away from 
consumers. So too do several specific provisions of H. R. 956 
that would impede the ability of injured persons to gain fair and 
adequate recovery. 

In particular, the Administration opposes Section 108, which 
imposes an artificial ceiling on the amount of punitive damages 
that may be awarded in a product liability action. As the 
Administration has previously stated, statutory caps are improper 
because they ignore the fundamental purpose of punitive awards: 
to punish and deter. The provision allowing judges to exceed the 
ceiling in certain rare circumstances does not solve this 
problem, especially in light of the explanation in the Statement 
of Managers that "occasions for additional awards will be very 
limited indeed." Section 108 invites a wealthy potential 
wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 

The Administration also opposes Section 110, which would 



; 

abolish joint-and-several liability for noneconomic damages (most 
notably, pain and suffering). This provision would severely and 
unfairly discriminate against those innocent victims who suffer 
mostly noneconomic damages, including elderly citizens and others 
with little future income. Noneconomic damages are as real and 
as important to victims as economic damages. Those who suffer 
such damages, like all other victims, should not have to bear the 
burden of rounding up every conceivable defendant; neither should 
they suffer if one defendant has gone bankrupt or otherwise 
become unavailable. 

In addition, the Conference Report takes a large step 
backward from the Senate version in deleting a provision that 
would have tolled the statute of limitations in the event of a 
stay or injunction against an action. Such a provision is . 
critical when a potential defendant files for liquidation or 
reorganization, as happened in cases involving asbestos and the 
Dalkon Shield. In such a case, the bankruptcy court will issue a 
stay pending the completion of its proceedings; if the statute of 
limitations is not tolled, many injured persons run the risk of 
losing meritorious claims. 

Finally, the Conference Report completely fails to address 
one significant problem: the increasingly familiar situation of a 
foreign national who is unavailable to receive process for a 
defective product put in the stream of commerce in the United 
States. A fair system of justice would ensure that foreign 
manufacturers are held to the same standard of responsibility as 
are domestic manufacturers. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President will veto the Conference Report 
if presented to him in its present form, because it interferes 
unduly with state prerogatives and unfairly tilts the legal 
playing field to the disadvantage of consumers. 



The Administration opposes, and the President will veto, the 
Conference Report on H.R. 956 in its current form. 

The Administration would support the enactment of limited 
but meaningful product liability reform at the federal level. 
Any legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report fails to meet these 
requirements. 

As a general matter, product liability reform is the 
responsibility and prerogative of the states, rather than of 
Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. As in other spheres of government, proponents of new 
and sweeping federal restrictions on traditional state authority 
should bear the burden of persuasion. The drafters of the 
Conference Report have failed to meet this burden. Certainly the 
bill's distorted set of findings -- which fails to recognize, for 
example, that the current increase in litigation is attributable 
to commercial suits between corporations rather than consumer
initiated product liability actions -- does not justify such 
broadscale federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage·of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach too greatly shifts the balance away from 
consumers. So too do several specific provisions of H. R. 956 
that would impede the ability of injured persons to gain fair and 
adequate recovery. 

In particular, the Administration opposes Section 108, which 
imposes an artificial ceiling on the amount of punitive damages 
that may be awarded in a product liability action. As the 
Administration has previously stated, statutory caps are improper 
because they ignore the fundamental purpose of punitive awards: 
to punish and deter. The provision allowing judges to exceed the 
ceiling in certain rare circumstances does not solve this 
problem, especially in light of the explanation in the Statement 
of Managers that "occasions for additional awards will be very 
limited indeed." Section 108 invites a wealthy potential 
wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 

The Administration also opposes Section 110, which would 



abolish joint-and-several liability for noneconomic damages (most 
notably, pain and suffering). This provision would severely and 
unfairly discriminate against those innocent victims who suffer 
mostly noneconomic damages, including elderly citizens and others 
with little future income. Noneconomic damages are as real and 
as important to victims as economic damages. Those who suffer 
such damages, like all other victims, should not have to bear the 
burden of rounding up every conceivable defendant; neither should 
they suffer if one defendant has gone bankrupt or otherwise 
become unavailable. 

In addition, the Conference Report takes a large step 
backward from the Senate version in deleting a provision that 
would have tolled the statute of limitations in the event of a 
stay or injunction against an action. Such a provision is 
critical when a potential defendant files for liquidation or 
reorganization, as happened in cases involving asbestos and the 
Dalkon Shield. In such a case, the bankruptcy court will issue a 
stay pending the completion of its proceedings; if the statute of 
limitations is not tolled, many injured persons run the risk of 
losing meritorious claims. 

Finally, the Conference Report completely fails to address 
one significant problem: the increasingly familiar situation of a 
foreign national who is unavailable to receive process for a 
defective product put in the stream of commerce in the United 
States. A fair system of justice would ensure that foreign 
manufacturers are held to the same standard of responsibility as 
are domestic manufacturers. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President will veto the Conference Report 
if presented to him in its present form, because it interferes 
unduly with state prerogatives and unfairly tilts the legal 
playing field to the disadvantage of consumers. 



The Administration opposes, and the President will veto, the 
Conference Report on H.R. 956 in its current form. 

The Administration would support the enactment of limited 
but meaningful product liability reform at the federal level. 
Any legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report fails to meet these 
requirements. 

As a general matter, product liability reform is the 
responsibility and prerogative of the states, rather than of 
Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. As in other spheres of government, proponents of new 
and sweeping federal restrictions on traditional state authority 
should bear the burden of persuasion. The drafters of the 
Conference Report have failed to meet this burden. Certainly the 
bill's distorted set of findings -- which fails to recognize, for 
example, that the current increase in litigation is attributable 
to commercial suits between corporations rather than consumer
initiated product liability actions -- does not justify such 
broadscale federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach too greatly shifts the balance away from 
consumers. So too do several specific provisions of H. R. 956 
that would' impede the ability of injured persons to gain fair and 
adequate recovery. 

In particular, the Administration opposes Section 108, which 
imposes an artificial ceiling on the amount of punitive damages 
that may be awarded in a product liability action. As the 
Administration has previously stated, statutory caps are improper 
because they ignore the fundamental purpose of punitive awards: 
to punish and deter. The provision allowing judges to exceed the 
ceiling in certain rare circumstances does not solve this 
problem, especially in light of the explanation in the Statement 
of Managers that "occasions for additional awards will be very 
limited indeed." Section 108 invites a wealthy potential 
wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 

The Administration also opposes Section 110, which would 



abolish joint-and-several liability for noneconomic damages (most 
notably, pain and suffering). This provision would severely and 
unfairly discriminate against those innocent victims who suffer 
mostly noneconomic damages, including elderly citizens and others 
with little future income. Noneconomic damages are as real and 
as important to victims as economic damages. Those who suffer 
such damages, like all other victims, should not have to bear the 
burden of rounding up every conceivable defendant; neither should 
they suffer if one defendant has gone bankrupt or otherwise 
become unavailable. 

In addition, the Conference Report takes a large step 
backward from the Senate version in deleting a provision that 
would have tolled the statute of limitations in the event of a 
stay or injunction against an action. Such a provision is 
critical when a potential defendant files for liquidation or 
reorganization, as happened in cases involving asbestos and the 
Dalkon Shield. In such a case, the bankruptcy court will issue a 
stay pending the completion of its proceedings; if the statute of 
limitations is not tolled, many injured persons run the risk of 
losing meritorious claims. 

Finally, the Conference Report completely fails to address 
one significant problem: the increasingly familiar situation of a 
foreign national who is unavailable to receive process for a 
defective product put in the stream of commerce in the United 
States. A fair system of justice would ensure that foreign 
manufacturers are held to the same standard of responsibility as 
are domestic manufacturers. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President will veto the Conference Report 
if presented to him in its present form, because it interferes 
unduly with state prerogatives and unfairly tilts the legal 
playing field to the disadvantage of consumers. 



The Administration opposes, and the President will veto, the 
Conference Report on H.R. 956 in its current form. 

The Administration would support the enactment of limited 
but meaningful product liability reform at the federal level. 
Any legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report fails to meet these 
requirements. 

As a general matter, product liability reform is the 
responsibility and prerogative of the states, rather than of 
Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. As in other spheres of government, proponents of new 
and sweeping federal restrictions on traditional state authority 
should bear the burden of persuasion. The drafters of the 
Conference Report have' failed to meet this burden. Certainly the 
bill's distorted set of findings -- which fails to recognize, for 
example, that the current increase in litigation is attributable 
to commercial suits between corporations rather than consumer
initiated product liability actions -- does not justify such 
broadscale federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach too greatly shifts the balance away from 
consumers. So too do several specific provisions of H. R. 956 
that would impede the ability of injured persons to gain fair and 
adequate recovery. 

In particular, the Administration opposes Section 108, which 
imposes an artificial ceiling on the amount of punitive damages 
that may be awarded in a product liability action. As the 
Administration has previously stated, statutory caps are improper 
because they ignore the fundamental purpose of punitive awards: 
to punish and deter. The provision allowing judges to exceed the 
ceiling in certain rare circumstances does not solve this 
problem, especially in light of the explanation in the Statement 
of Managers that "occasions for additional awards will be very 
limited indeed." Section 108 invites a wealthy potential 
wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 

The Administration also opposes Section 110, which would 



abolish joint-and-several liability for noneconomic damages (most 
notably, pain and suffering). This provision would severely and 
unfairly discriminate against those innocent victims who suffer 
mostly noneconomic damages, including elderly citizens and others 
with little future income. Noneconomic damages are as real and 
as important to victims as economic damages. Those who suffer 
such damages, like all other victims, should not have to bear the 
burden of rounding up every conceivable defendant; neither should 
they suffer if one defendant has gone bankrupt or otherwise 
become unavailable. 

In addition, the Conference Report takes a large step 
backward from the Senate version in deleting a provision that 
would have tolled the statute of limitations in the event of a 
stay or injunction against an action. Such a provision is 
critical when a potential defendant files for liquidation or 
reorganization, as happened in cases involving asbestos and the 
Dalkon Shield. In such a case, the bankruptcy court will issue a 
stay pending the completion of its proceedings; if the statute of 
limitations is not tolled, many injured persons run the risk of 
losing meritorious claims. 

Finally, the Conference Report completely fails to address 
one significant problem: the increasingly familiar situation of a 
foreign national who is unavailable to receive process for a 
defective product put in the stream of commerce in the United 
States. A fair system of justice would ensure that foreign 
manufacturers are held to the same standard of responsibility as 
are domestic manufacturers. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President will veto the Conference Report 
if presented to him in its present form, because it interferes 
unduly with state prerogatives and unfairly tilts the legal 
playing field to the disadvantage of consumers. 



The Administration opposes, and the President will veto, the 
Conference Report on H.R. 956 in its current form. . 

The Administration would support the enactment of limited 
but meaningful product liability reform at the federal level. 
Any legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report fails to meet these 
requirements. 

As a general matter, product liability reform is the 
responsibility and prerogative of the states, rather than of 
Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. As in other spheres of government, proponents of new 
and sweeping federal restrictions on traditional state authority 
should bear the burden of persuasion. The drafters of the 
Conference Report have failed to meet this burden. Certainly the 
bill's distorted set of findings -- which fails to recognize, for 
example, that the current increase in litigation is attributable 
to commercial suits between corporations rather than consumer
initiated product liability actions -- does not justify such 
broadscale federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach too greatly shifts the balance away from 
consumers. So too do several specific provisions of H. R. 956 
that would impede the ability of injured persons to gain fair and 
adequate recovery. . 

In particular, the Administration opposes Section 108, which 
imposes an artificial ceiling on the amount of punitive damages 
that may be awarded in a product liability action. As the 
Administration has previously stated, statutory caps are improper 
because they ignore the fundamental purpose of punitive awards: 
to punish and deter. The provision allowing judges to exceed the 
ceiling in certain rare circumstances does not solve this 
problem, especially in light of the explanation in the Statement 
of Managers that "occasions for additional awards will be very 
limited indeed." Section 108 invites a wealthy potential 
wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 

The Administration also opposes Section 110, which would 



abolish joint-and-several liability for noneconomic damages (most 
notably, pain and suffering). This provision would severely and 
unfairly discriminate against those innocent victims who suffer 
mostly noneconomic damages, including elderly citizens and others 
with little future income. Noneconomic damages are as real and 
as important to victims as economic damages. Those who suffer 
such damages, like all other victims, should not have to bear the 
burden of rounding up every conceivable defendant; neither should 
they suffer if one defendant has gone bankrupt or otherwise 
become unavailable. 

In addition, the Conference Report takes a large step 
backward from the Senate version in deleting a provision that 
would have tolled the statute of limitations in the event of a 
stay or injunction against an action. Such a provision is 
critical when a potential defendant files for liquidation or 
reorganization, as happened in cases involving asbestos and the 
Dalkon Shield. In such a case, the bankruptcy court will issue a 
stay pending the completion of its proceedings; if the statute of 
limitations is not tolled, many injured persons run the risk of 
losing meritorious claims. 

Finally, the Conference Report completely fails to address 
one significant problem: the increasingly familiar situation of a 
foreign national who is unavailable to receive process for a 
defective product put in the stream of commerce in the United 
States. A fair system of justice would ensure that foreign 
manufacturers are held to the same standard of responsibility as 
are domestic manufacturers. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President will veto the Conference Report 
if presented to him in its present form, because it interferes 
unduly with state prerogatives and unfairly tilts the legal 
playing field to the disadvantage of consumers. 



The Administration opposes, and the President will veto, the 
Conference Report on H.R. 956 in its current form. 

The Administration would support the enactment of limited 
but meaningful product liability reform at the federal level. 
Any legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report fails to meet these 
requirements. 

As a general matter, product liability reform is the 
responsibility and prerogative of the states, rather than of 
Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. As in other spheres of government, proponents of new 
and sweeping federal restrictions on traditional state authority 
should bear the burden of persuasion. The drafters of the 
Conference Report have failed to meet this burden. Certainly the 
bill's distorted set of findings -- which fails to recognize, for 
example, that the current increase in litigation is attributable 
to commercial suits between corporations rather than consumer
initiated product liability actions -- does not justify such 
broadscale federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach too greatly shifts the balance away from 
consumers. So too do several specific provisions of H. R. 956 
that would impede the ability of injured persons to gain fair and 
adequate recovery. 

In particular, the Administration opposes Section 108, which 
imposes an artificial ceiling on the amount of punitive damages 
that may be awarded in a product liability action. As the 
Administration has previously stated, statutory caps are improper 
because they ignore the fundamental purpose of punitive awards: 
to punish and deter. The provision allowing judges to exceed the 
ceiling in certain rare circumstances does not solve this 
problem, especially in light of the explanation in the Statement 
of Managers that "occasions for additional awards will be very 
limited indeed." Section 108 invites a w~althy potential 
wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 

The Administration also opposes Section 110, which would 



abolish joint-and-several liability for.noneconomic damages (most 
notably, pain and suffering). This provision would severely and 
unfairly discriminate against those innocent victims who suffer 
mostly noneconomic damages, including elderly citizens and others 
with little future income. Noneconomic damages are as real and 
as important to victims as economic damages. Those who suffer 
such damages, like all other victims; should not have to bear the 
burden of rounding up every conceivable defendant; neither should 
they suffer if one defendant has gone bankrupt or otherwise 
become unavailable. 

In addition, the Conference Report takes a large step 
backward from the Senate version in deleting a provision that 
would have tolled the statute of limitations in the event of a 
stay or injunction against an action. Such a provision is 
critical when a potential defendant files for liquidation or 
reorganization, as happened in cases involving asbestos and the 
Dalkon Shield. In such a case, the bankruptcy court will issue a 
stay pending the completion of its proceedings; if the statute of 
limitations is not tolled, many injured persons run the risk of 
losing meritorious claims. 

Finally, the Conference Report completely fails to address 
one significant problem: the increasingly familiar situation of a 
foreign national who is unavailable to receive process for a 
defective product put in the stream of commerce in the United 
States. A fair system of justice would ensure that foreign 
manufacturers ,are held to the same standard of responsibility as 
are domestic manufacturers. . 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President will veto the Conference Report 
if presented to him in its present form, because it interferes 
unduly with state prerogatives and unfairly tilts the legal 
playing field to the disadvantage of consumers. 



The Administration opposes, and the President will veto, the 
Conference Report on H.R. 956 in its current form. 

The Administration would support the enactment of limited 
but meaningful product liability reform at the federal level. 
Any legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report fails to meet these 
requirements. 

As a general matter, product liability reform is the 
responsibility and prerogative of the states, rather than of 
Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. As in other spheres of government, proponents of new 
and sweeping federal restrictions on traditional state authority 
should bear the burden of persuasion. The drafters of the 
Conference Report have failed to meet this burden. Certainly the 
bill's distorted set of findings -- which fails to recognize, for 
example, that the current increase in litigation is attributable 
to commercial suits between corporations rather than consumer
initiated product liability actions -- does not justify such 
broadscale federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach too greatly shifts the balance away from 
consumers. So too do several specific provisions of H. R. 956 
that would impede the ability of injured persons to gain fair and 
adequate recovery. 

In particular, the Administration opposes Section 108, which 
imposes an artificial ceiling on the amount of punitive damages 
that may be awarded in a product liability action. As the 
Administration has previously stated, statutory caps'are improper 
because they ignore the fundamental purpose of punitive awards: 
to punish and deter. The provision allowing judges to exceed the 
ceiling in certain rare circumstances does not solve this 
problem, especially in light of the explanation in the Statement 
of Managers that "occasions for additional awards will be very 
limited indeed." Section 108 invites a wealthy potential 
wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 

The Administration also opposes Section 110, which would 



abolish joint-and-several liability for noneconomic damages (most 
notably, pain and suffering). This provision would severely and 
unfairly discriminate against those innocent victims who suffer 
mostly noneconomic damages, including elderly citizens and others 
with little future income. Noneconomic damages are as real and 
as important to victims as economic damages. Those who suffer 
such damages, like all other victims, should not have to bear the 
burden of rounding up every conceivable defendant; neither should 
they suffer if one defendant has gone bankrupt or otherwise 
become unavailable. 

In addition, the Conference Report takes a large step 
backward from the Senate version in deleting a provision that 
would have tolled the statute of limitations in the event of a 
stay or injunction against an action. Such a provision is 
critical when a potential defendant files for liquidation or 
reorganization, as happened in cases involving asbestos and the 
Dalkon Shield. In such a case, the bankruptcy court will issue a 
stay pending the completion of its proceedings; if the statute of 
limitations is not tolled, many injured persons run the risk of 
losing meritorious claims. 

Finally, the Conference Report completely fails to address 
one significant problem: the increasingly familiar situation of a 
foreign national who is unavailable to receive process for a 
defective product put in the stream of commerce in the United 
States. A fair system of justice would ensure that foreign 
manufacturers are held to the same standard of responsibility as 
are domestic manufacturers. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President will veto the Conference Report 
if presented to him in its present form, because it interferes 
unduly with state prerogatives and unfairly tilts the Legal 
playing field to the disadvantage of consumers. 



The Administration opposes, and the President will veto, the 
H.R. 956 in its current form. 

The Administration supports the enactment of ,limited bu~1 
meaningful product liability reform at the federal -level. Arly 
legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report on H.R. 956 underscores 
that Congress has failed to meet these requirements. 

~ 

As a general matter, tort law, including product liab· ty 
law, is the responsibility and prerogative of the state , rather 
than of Congress. This is an area in which states e served as 
laboratories, testing and developing new ideas a making needed 
reforms. Proponents of new and sweeping feder restrictions on 
traditional state authority should bear the urden of persuasion. 
The drafters of the Conference Report hav failed to show why the 
federal government should wrest this imp tant responsibility from 
the states. Certainly the bill's findings -- which fail to 
recognize, for example, that the current increase in litigation 
is attributable to commercial suits between corporations rather 
than consumer-initiated product liability actions against 
manufacturers and sellers -- do not justify such broadscale 
federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach unfairly disadvantages consumers. So, 
too, do several specific provisions of H. R. 956 that would 
impede the ability of injured persons to gain fair and adequate 
recovery. 

In particular, the bases for the President's veto are as 
follows: 

First, the Administration, as noted in its Statement of 
Administration Policy on the Senate version, opposes Section 108, 
which imposes an artificial ceiling on the amount of punitive 
damages that may be awarded in a product liability action. 
Statutory caps ignore the fundamental purpose of punitive awards: 
to punish and deter. The provision allowing judges to exceed the 
ceiling in certain rare circumstances does not solve this 
problem, especially in light of the explanation in the Statement 
of Managers that "occasions for additional awards will be very 
limited indeed." Section 108 invites a wealthy potential 



wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 
[Bruce: Jack is concerned that this moves the goalposts. Did we 
indicate to Rockefeller that we would be satisfied with this 
provision so long as the additur provision was fixed by removing 
the opportunity for a new trial?) 

Second, the Administration, as also noted in its Statement 
of Administration Policy on the Senate version, opposes Section 
110, which would abolish joint-and-several liability for 
noneconomic damages (most notably, pain and suffering). This 
provision would severely and unfairly discriminate against those 
innocent victims whose injuries mostly noneconomic damages, 
rather than the sort of damages that can be measured by lost 
income. Elderly citizens, for example, would suffer. 
Noneconomic damages are as real and as important to victims as 
economic damages. Those who incur such damages should not suffer 
if one defendant has gone bankrupt or otherwise become 
un~<\.ilable . 

< ~*'d. 1 b~ "'~~"=-~ ~.~ ~ ~~ I 'r..1 ~~~ ~ 
b )~ ~d.L>;d, the Cor/terence Report takes a large step backward 

from the Senate version in deleting a provision that would have 
tolled the statute of limitations in the event of a stay or 
injunction against an action. Such a provision is critical when 
a potential defendant files for liquidation or reorganization, as 
happened in cases involving asbestos and the Dalkon Shield. In 
such a case, the bankruptcy court will issue a stay pending the 
completion of its proceedings; if the statute of limitations is 
not tolled, many injured persons run the risk of losing 
meritorious claims. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President will veto H.R. 956 if presented 
to him in its present form because of the provisions 
described above. These provsions interfere unduly with state 
prerogatives and unfairly tilt the legal paying field to the 
disadvantage of consumers. 
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~ ~ ('.." ... ~;ll fY JIAI"" rl U- "f.- r. <---- The Administration opposes, and the P esident will veto, ~~~~ __ 
Ce,!!8JFiHW~ p1'iP~~ 8~.R. 956 in its curr nt form. ~"'..-'\ 

The Administrat:ion ·,'e~"a .'3upportSth of l=si:mieu' C-' P 
~ meaningful product liability reform t the federal level. ) 

Any legislation, however, must fairly b lance the interests of 
consumers with those of manufacturers d sellers. Further, any 
legislation must respect the important role of the states in our 
f system. The Conference P.epor , .. ha.9A 3,RQ:iseF;i,RtiYl!!l'4::'el.y 
~~~~~~~~~~9-Et!:t€~~~' i!Mli~'"",,'~If-~loIiWioem, Xi;Q:s Eo m@etthese 

,. , '\. 
As a general matter, p~~iiit li~li~y reform i3 the 

responsibility and prerogative of the states, rather than of 
Congress. This is an area in which states have served as 
laboratories, testing and developing new ide~ and making needed 
reforms. ~ il~ stREH'· 8~Ael!'8S 6';& €fe, e!E'Alile~ fp'roponents of new 
and sweeping federal restrictions on traditional state author:ity 
should bear the burden of persuasion. The drafters of the 
Conference Report have failed to ~et t~~e gWr8e~ Certainly the 
bill's disLoLced se~ ~C findings -- which fails to recognize, for 
example, that the current increa e in litigation is attributable 
to commercial suits between corp rations rather than consumer-
initiated product liability acti ns -- do~ not justify such 

vML.., _ 

broadscale federal intms..1.on. S' "ow ..... '-t h...:.& .""'cotf-.-t' rcffGw.J-.~ 
a..40",t''fi--.. e 11_ $.e.t.-..(.>o(. tee '--r«r k:iA -f-w,... -tr- ta...OI. Vl~ _ 

_ ._ .. __ :Mor~efo.;--t:fie con~erence Report unfairly tilts the le9a~ I'-l. 
/_.... play~ng f~eld to the d~sadvantage of consumers. Many prOVHi10nS . 

of H.R. 956, such as those dealing with punitive damages and the 
~~ ~tatute of repose, d:iaplace .'3tate law only when that law :is more 
~-. favorable to the consumer; when state law is more favorable to 
~ manufacturers and sellers, it remams in operation. This "one-
~ way preemption" a pp roaCh

r
S9 I!1reatly sRitts UIQ b.a.l;;u;~ce aWiilY £f'OILl "

consumers. SOJtooJdo se eral specific proviaions of H. R. 956 
that would impede ~he ab lity of injured persons to gain fair and 
adequate recovery. _. "'" __ "'--1\." '-'" fl- ...... c.., <A.; S ~ ... - - fc; 

b~~l In par~1cular;)the Administration opposes Section 106, which 
imposes an artificial ceiling on the amount of pun:itive damages 

~r that may be awarded in a product liability action. As the 
~ Administration has previously stated, statutory caps ail?8 ililji!hOpCX: 
~_"-h @OQ?!lce tlwy ignore the fundamental purpose of punitive awards: 
~~ to punish and deter. The provision allowing judges to exceed the 

• ceiling in certain.rare circumstances does not solve this 
-==~~ problem, especially in light of the eKplanation in the Statement 
~.-~ of Managers that "occasions for additional awards will be very 
~ limited indeed." Section 106 invites a wealthy potential 
~I wrongdoer to weigh the risks of a capped punitive damages award 

~~._J~ against the potential gains or profits from the wrongdoing . 

.f.; ;!~ ~ r t' A\,..\ 
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{The Administration a~ opposes Section 110, whic 

abolish joint-and-several liability for noneconomic da 
notably, pa~n and suffering). This provision would sev rely and 
unfairly discriminate against those i090cent victims wh ~fSQ~ . 
mostly noneconomic damages j,ge'Jldh'l\f lHderly citizens,,--aRd o:~~r~ 
ri~h little f~;'Ii'ee illes",&... Noneconomic damages are as rea:l ____ 
as important to victims as economic damages. Those who suffer £~ 
su~~a~ like allot r victims, should not~ave to bear the ~ -,..., 

~ 
ro ding up ever conceivable defendant~ neither should ~~ 

they suffer if One defend nt has gone bankrupt or otherwise . 
become unavailable. ~.ft.c.-.. ~ >c"'?; "'.c /L... ~or" t 

C\ ~ dcc.~er ~.;. c..c;a...t (lA4 4 r--t I..r '1oJ~ 
7,":1Iab. In addition, the Conference Report takes a large step ;,., ... _. 
0---- backward from the Senate' version in deleting a provision that 

would have tolled the statute of limitations in the event of a 
stay or injunction against an action. Such a provision is 
critical when a potential defendant files for liquidation or 

7 i reorganization, as recently happened in cases involving asbestos 
•• and the Dalkon Shield. In such a case, the bankruptcy court will 
~ issue a stay pending the completion of its proceedings; if the 

statute of limitations is not tolled, many injured persons run 
the risk of losing meritorious claims. 

Finally, the Conference Report completely fails to address 
one significant problem; the increa5ingly familiar 5ituation of a 

? foreign national who is unavailable to receive process for rl 

.' defective product Plzlt iii ~he 9E£eem e£ eetlul\e£1!1;11l ;i.R 1;AIiI u ... j 1;s8-.. 
i:: Jlt:ates- 1\ fair s stem of justice would ensure that foreign 

manufacturers are held to the same standard of responsibility as 
are domestic manu cturers. .If_ I • J\ • • 'L .. 

""'_ ."\1) JU~ J 1In/tiI ...... ~ ~. f1 ,"e.~ 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that 5uppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices_ 
The Administration is committed to working with Congress to 
address this issue. sea- tt ~Io--. _ "'" P. I 

The President, however, ill veto the Conference Report if 
presented to him in its present form, because it inter eres 
unduly with state prerogatives and unfairly tilts the legal 
playing field to the disadvantage of consumers. 
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MEMORANDUM FOR BRUCE 

FROM: ELENA 

THE WHITE HOUSE 

WASHINGTON 

March 14, 1996 

LINDSEY 

KAGAN~ 
SUBJECT: PRODUCTS LIABILITY 

Attached is a "veto statement" on the products liability 
conference report. The view here is that we should get to this 
statement to the Senate tomorrow, in preparation for a vote next 
week (assuming, of course, that the President has decided to veto 
the bill) . 

As you can see from the bracketed material, Jack has a 
couple of questions about exactly which provisions we should cite 
as the bases for the President's veto. (1) Should we cite the 
provision on capping punitive damages, even though the additur 
provision has been fixed? (2) Should we cite the change made in 
the statute of limitations, or just list that as an "additional 
concern"? 

, 
IJ 
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The Administration opposes, and the President will veto, the 
H.R. 956 in its current form. 

The Administration supports the enactment of limited but 
meaningful product liability reform at the federal level. Any 
legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report on H.R. 956 underscores 
that Congress has failed to meet these requirements. 

As a general matter, tort law, including product liability 
,law, is the responsibility and prerogative of the states, rather 
than of Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. Proponents of new and sweeping federal restrictions on 
traditional state authority should bear the burden of persuasion. 
The drafters of the Conference Report have failed to show why the 
federal government should wrest this important responsibility 
from the states. Certainly the bill's findings -- which fail to 
recognize, for example, that the current increase in litigation 
is attributable to commercial suits between corporations rather 
than consumer-initiated product liability actions against 
manufacturers and sellers -- do not justify such broadscale 
federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach unfairly disadvantages consumers. So, 
too, do several specific provisions of H. R. 956 that would 
impede the ability of injured persons to gain fair and adequate 
recovery. 

In particular, the bases for the President's veto are as 
follows: 

First, the Administration, as noted in its Statement of 
Administration Policy on the Senate version, opposes Section.IOB, 
which imposes an artificial ceiling on the amount of punitive 
damages that may be awarded in a product liability action. 
Statutory caps ignore the fundamental purpose of punitive awards: 
to punish and deter. The provision allowing judges to exceed the 
ceiling in certain rare circumstances does not solve this 
problem, especially in light of the explanation in the Statement 
of Managers that "occasions for additional awards will be very 
limited indeed." Section lOB invites a wealthy potential 



wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 
[Bruce: Jack is concerned that this moves the goalposts. Did we 
indicate to Rockefeller that we would be satisfied with this 
provision so long as the additur provision was fixed by removing 
the opportunity fora new trial?) 

Second, the Administration, as also noted in its Statement 
of Administration Policy on the Senate version, opposes Section 
110, which would abolish joint-and-several liability for 
noneconomic damages (most notably, pain and suffering). This 
provision would severely and unfairly discriminate against those 
innocent victims whose injuries involve mostly noneconomic 
damages, rather than the sort of damages that can be measured by 
lost income. Elderly citizens, for example, would suffer. 
Noneconomic damages are as real and as important to victims as 
economic damages. Those who incur such damages should not suffer 
if one defendant has gone bankrupt or otherwise become 
unavailable. 

[Third,) [In addition, the Administration is concerned that) 
the Conference Report takes a large step backward from the Senate 
version in deleting a provision that would have tolled the 
statute of limitations in the event of a stay or injunction 
against an action. Such a provision is critical when a potential 
defendant files for liquidation or reorganization, as happened in 
cases involving asbestos and the Dalkon Shield. In such a case, 
the bankruptcy court will issue a stay pending the completion of 
its proceedings; if the statute of limitations is not tolled, 
many injured persons run the risk of losing meritorious claims. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President will veto H.R. 956 if presented 
to him in its present form because of the [joint and several 
liability) [two) [three) provision[s) described above. 
Th[is) lese) provsion[s) unduly interfere with state prerogatives 
and unfairly tilt the legal playing field to the disadvantage of 
consumers. 
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March 14, 1996 

MEMORANDUM FOR BRUCE LINDSEY 
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SUBJECT: 

ELENA KAGAN ~ 
PRODUCTS LIABILITY 

Attached is a "veto statement" on the products liability 
conference report. The view here is that we should get to this 
statement to the Senate tomorrow, in preparation for a vote next 
week (assuming, of course, that the President has decided to veto 
the bill) . 

As you can see from the bracketed material, Jack has a 
couple of questions about exactly which provisions we should cite 
as the bases for the President's veto. (1) Should we cite the 
provision on capping punitive damages, even though the additur 
provision has been fixed? (2) Should we cite the change made in 
the statute of limitations, or just list that as an "additional 
concern"? 



The Administration opposes, and the President will veto, the 
H.R. 956 in its current form. 

The Administration supports the enactment of limited but 
meaningful product liability reform at the federal level. Any 
legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report on H.R. 956 underscores 
that Congress has failed to meet these requirements. 

As a general matter, tort law, including product liability 
. law, is the responsibility and prerogative of the states, rather 
than of Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. Proponents of new and sweeping federal restrictions on 
traditional state authority should bear the burden of persuasion. 
The drafters of the Conference Report have failed to show why the 
federal government should wrest this important responsibility 
from the states. Certainly the bill's findings -- which fail to 
recognize, for example, that the current increase in litigation 
is attributable to commercial suits between corporations rather 
than consumer-initiated product liability actions against 
manufacturers and sellers -- do not justify such broadscale 
federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach unfairly disadvantages consumers. So, 
too, do several specific provisions of H. R. 956 that would 
impede the ability of injured persons to gain fair and adequate 
recovery. 

In particular, the bases for the President's veto are as 
follows: 

First, the Administration, as noted in its Statement of 
Administration Policy on the Senate version, opposes S~i~.~ 
'",hicH imposeiS" an artificial ceiling on the amount of puni ti ve 
damages that may be awarded in a product liability action. 
Statutory caps ignore the fundamental purpose of punitive awards: 
to punish and deter. The pro'vt3ion allowing judges to exceed the 
ceiling in certain J:-&.yZ circum tances) d<geS-l'lo·t-s'o'i-ve-1:his 
prohl em.,-es.peciaJ.l¥~in-l-ig,[.).'t~· , the explanation in the Statement 
of Managers that "occasions f r additional awards will be very 
limited indeedJ"l Se~:i.on :1:0 invites a wealthy potential 
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wrongdoer to weigh the risks of a capped punitive damages award 
against the potential gains or profits from the wrongdoing. 
[Bruce: Jack is concerned that this moves the goalposts. Did we 
indicate to Rockefeller that we would be satisfied with this 
provision so long as the additur provision was fixed by removing 
the opportunity for a new trial?] 

Second, the Administration, as also noted in its Statement 
of Administration Policy on the Senate version, opposes Section 
110, which would abolish joint-and-several liability for 
noneconomic damages (most notably, pain and suffering). This 
provision would severely and unfairly discriminate against those 
innocent victims whose injuries involve mostly noneconomic 
damages, rather than the sort of damages that can be measured by 
lost income. Elderly citizens, for example, would suffer. 
Noneconomic damages are as real and as important to victims as 
economic damages. Those who incur such damages should not suffer 
if one defendant has gone bankrupt or otherwise become 
unavailable. 

[Third,] [In addition, the Administration is concerned that] 
the Conference Report takes a large step backward from the Senate 
version in deleting a provision that would have tolled the 
statute of limitations in the event of a stay or injunction 
against an action. Such a provision is critical when a potential 
defendant files for liquidation or reorganization, as happened in 
cases involving asbestos and the Dalkon Shield. In such a case, 
the bankruptcy court will issue a stay pending the completion of 
its proceedings; if the statute of limitations is not tolled, 
many injured persons run the risk of losing meritorious claims. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. 

Nonetheless, the President will veto H.R. 956 if presented 
to him in its present form because of the [joint and several 
liability] [two] [three] provision [s] described above. 
Th[is] lese] provsion[s] unduly interfere with state prerogatives 
and unfairly tilt the legal playing field to the disadvantage of 
consumers. 



The Administration opposes, and the President will veto, the 
H.R. 956 in its current form. 

The Administration supports the enactment of limited but 
meaningful product liability reform at the federal level. Any 
legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. The Conference Report on H.R. 956 underscores 
that Congress has failed to meet these requirements. 

As a general matter, tort law, including product liability 
law, is the responsibility and prerogative of the states, rather 
than of Congress. This is an area in which states have served as 
laboratories, testing and developing new ideas and making needed 
reforms. Proponents of new and sweeping federal restrictions on 
traditional state authority should bear the burden of persuasion. 
The drafters of the Conference Report have failed to show why the 
federal government should wrest this important responsibility 
from the states. Certainly the bill's findings -- which fail to 
recognize, for example, that the current increase in litigation 
is attributable to commercial suits between corporations rather 
than consumer-initiated product liability actions against 
manufacturers and sellers -- do not justify such broadscale 
federal intrusion. 

Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 
manufacturers and sellers, it remains in operation. This "one
way preemption" approach unfairly disadvantages consumers. So, 
too, do several specific provisions of H. R. 956 that would 
impede the ability of injured persons to gain fair and adequate 
recovery. 

In particular, the bases for the President's veto are as 
follows: 

First, the Administration, as noted in its Statement of 
Administration Policy on the Senate version, opposes an 
artificial ceiling on the amount of punitive damages that may be 
awarded in a product liability action. Statutory caps ignore the 
fundamental purpose of punitive awards: to punish and det~r. 
While the Senate bill and the Conference Report allow judges to 
exceed the ceiling in certain circumstances, the explanation in 
the Statement of Managers that "occasions for additional awards 
will be very limited indeed" d . our concern. The 
Conference Report invites a wealthy wrongdoer to weigh 



the risks of a capped punitive damages award against the 
potential gains or profits from the wrongdoing. 

Second, the Administration, as also noted in its Statement 
of Administration Policy on the Senate version, opposes Section 
110, which would abolish joint-and-several liability for 
noneconomic damages (most notably, pain and suffering). This 
provision would severely and unfairly discriminate against those 
innocent victims whose injuries involve mostly noneconomic 
damages, rather than the sort of damages that can be measured by 
lost income. Elderly citizens, for example, would suffer. 
Noneconomic damages are as real and as important to victims as 
economic damages. Those who incur such damages should not suffer 
if one defendant has gone bankrupt or otherwise become 
unavailable. 

In addition, the Administration is concerned that the 
Conference Report takes several steps backward from the Senate 
version. Most notably, the Conference Report deletes a provision 
that would have tolled the statute of limitations in the event of 
a stay or injunction against an action. Such a provision is 
critical when a potential defendant files for liquidation or 
reorganization, as happened in cases involving asbestos and the 
Dalkon Shield. In such a case, the bankruptcy court will issue a 
stay pending the completion of its proceedings; if the statute of 
limitations is not tolled, raqy injured persons run the risk of 
losing meritorious claims. Similarly, the Conference Report 
reduces the statute of repose from twent·y years to a maximum of 
fifteen years (and less if states so provide). This change, 
which prevents a person from bringing suit against a manufacturer 
of an old product even if the product has just caused injury, 
also will preclude valid claims. 

The Conference Report includes some good and useful 
provisions. In particular, Title II is a laudable attempt to 
ensure that suppliers of biomaterials will provide sufficient 
quantities of their products to manufacturers of medical devices. 
The Administration is committed to working with Congress to 
address this issue. """._l.( 

Nonetheless, the President ~ vetoH.R. 956 if ~Fe8efl~ed 
:tG Rilll in its present fO.>:ffi because of his concern~ e:lget:t~ l;fte ~ ... \-~.a. 
!?179uisiQn:a RQtSQ, 'JRi€lR ifl tl=le jDreirftiflistraLioh '!3 u ieh yft8ul;r. ~" • 
interferetWith state prerogatives and unfairly tilt) the legal .~II ~ ·ts 
playing f' ld to the disadvantage of consumers. l ~f~-t 
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Moreover, the Conference Report unfairly tilts the legal 
playing field to the disadvantage of consumers. Many provisions 
of H.R. 956, such as those dealing with punitive damages and the 
statute of repose, displace state law only when that law is more 
favorable to the consumer; when state law is more favorable to 



manufacturers and sellers, it remains in operation. This 
"one-way preemption" too greatly shifts the balance away from 
consumers. So too do several specific provisions r noted below, Cd 
that would impede the ability of injured persons to gain fair and 
adequate recovery. 

In particular, the Administration opposes Section 108, which 
imposes an artificial ceiling on the amount of punitive damages 
that may be awarded in a product! liability action. As the 
Administration has previously stated, statutory caps are improper 
because they ignore the fundamental purpose of punitive awards: 
to punish and deter. The se-eells8 8QQi~HF provisio~allowing 
judges to exceed the ceiling in certain rare circumstance&.-does 
not solve this problem, especially T~~lOSS gi~a ~e that 
provision in the Statement of Manager , which says that 
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"occasions for additional aw rds will be very limited indeed." 
Section 108 invites a weal y potential wrongdoer to weigh the 
risks of a capped punitive award against the potential gains or 
profits from the wrongdoing. 

The Administration also opposes Section 110, which would 
abolish joint-and-several liability for noneconomic damages (most 
notably, pain and suffering). This provision would severely and 
unfairly discriminate against those innocent victims who suffer 
mostly noneconomic damages, including elderly citizens and others 
with little future income. Noneconomic dama~are as real and 
as important to victims as economic damage~~hose who suffer 
such damages, like all other victims, should not have to bear the 
burden of rounding up every conceivable defendant; neither should 
they suffer if one defendant has gone bankrupy. V.A-~U \6t:. .. '0& 

In addition, the Conference Report takes alar e step 
backward from the Senate version in deleting a provision that 
would have tolled the statute of limitations in the event of a 
stay or injunction against an action. Such a provision is 
critical when a potential defendant t, a~ recently 
happened in cases involving asbesto and the alkon~hield. In 
such a case, the bankruptcy court ill issue a stay pending the 
completion of its proceedings; if he statute of limitations is 
not tolled, many injured person their claims. 
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and the President will veto, 

The Administration would support the enactment of limited 
but meaningful product liability reform at the federal level. 
Any legislation, however, must fairly balance the interests of 
consumers with those of manufacturers and sellers. Further, any 
legislation must respect the important role of the states in our 
federal system. ___ fails to meet these requirements. 

As a general matter, product liability reform is the 
responsibility and prerogative of the states, rather than of 
Congress. This is an area in which states have served as 
laboratories, testing and developing ever better ideas. As in 
other spheres of government, proponents of federal restrictions 
on traditional state prerogatives bear the burden of persuasion 
in justifiying new federal intervention. ~For several provisions 
in particular, noted below, this burden has not been met. 

Moreover, unfairly tilts the legal playing field to the 
disadvantage of consumers. Many provisions of displace state 
law only when that law is more favorable to the consumer; when 
state law is more favorable to manufacturers and sellers, it 
remains in operation. This "one-way preemption" too greatly 
shifts the balance away from consumers. So too do several 
specific provisions, noted below, that would impede the ability 
of injured persons to gain fair and adequate recovery. 

In particular, the Administration opposes Section 108, which 
imposes an artificial ceiling on the amount of opunitive damages 
that may be awarded in a products liability action. As the 
Administration has previously stated, statutory caps are improper 
because they ignore the fundamental purpose of punitive awards: 
to punish and deter. The so-called additur provision, allowing 
judges to exceed the ceiling in certain rare circumstances, does 
not solve this problem, especially given the gloss given to that 
provision in the Statement of Managers, which says that 
"occasions for additional awards will be very limited indeed." 
Section 108 invites a wealthy potential wrongdoer to weigh the 
risks of a capped punitive award against the potential gains or 
progits from the wrongdoing. 

The Administration also opposes Section 110, which would 
abolish joint-and-several liability for noneconomic damages (most 
notably, pain and suffering). This provision would severely and 
unfairly prejudice those innocent victims who suffer mostly 
noneconomic d~ages, including elderly citizens and others with 
little future ~ncome. Noneconomic damages are as real and as 
important to vi~tims as economic damages; those who suffer such 
damages, like all other victims, should have the benefit of a 
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system of joint-and-several liability. 

includes some good and useful provisions. In 
particular, Title II is a laudable attempt to ensure that 
suppliers of biomaterials will provide sufficient quantities of 
their products to manufacturers of medical devices. The 
Administration is committed to working with Congress to address 
this issue. 

The President, however, will have to veto , if presented 
to him in its present form, because of its provisions on punitive 
damages and non-economic damages, both of which interfere unduly 
with state prerogatives and unfairly skew the legal playing field 
away from consumers. 
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TALKING POINTS ON H.R. 1833 

• The President vetoed H.R. 1833 because the bill, which prohibits a certain kind of 
abortion procedure, fails to protect women from serious threats to their health, as 
both the Constitution and humane public policy require. 

• The procedure described in the bill troubles the President deeply. He does not 
support use of that procedure on an elective basis. He would allow it only where 
necessary to save the life of the mother or prevent serious injury to her health. 

• This bill went too far because it would ban use of the procedure even when it is the 
only or best hope of saving the woman's life or averting a serious threat to her health, 
including her ability to have children in the future. 

• Before vetoing this bill, the President heard from women who desperately wanted 
babies, who were devastated to learn-that their babies had fatal conditions, who 
wanted anything other than an abortion, but who were advised by their doctors that 
this procedure was their best hope of preventing death or grave harm, including the 
loss of reproductive ability. For these women and others, this was not about choice. 
These babies were certain to perish before, during, or shortly after birth, and the only 
question was how much grave harm was going to be done to the woman. 

• Criminalizing use of the procedure in such cases, where women and their families 
must make a tragic choice, poses a danger of grave harm to women. A ban of this 
kind, aside from violating the Constitution, would be the true inhumanity. 

• That is why the President, by letter dated February 28, implored Congress to add an 
exemption for the small number of compelling cases where selection of the procedure, 
in the medical judgment of the physician, is necessary to preserve the life of the 
woman or avert serious adverse consequences to her health. A bill amended in this 
way would have struck a proper balance, remedying the constitutional and human 
defect of H;.R. 1833. 

• The charge that the President's proposed exemption would create a huge loophole, 
allowing the widespread use of this procedure, is simply not true. The President's 
exemption would apply only when there is serious harm to health. Surely Congress, 
working with this Administration, can write legislation making clear that serious harm 
to health means just that - that it doesn't include, as some have suggested, youth, low 
income, or inconvenience. Attacks such as this trivialize profoundly tragic situations. 
All one needs to do is to listen to some of the women who have had this procedure to 
understand what kind of harm the President is talking about. 

• The President will not sign a bill showing, as this one does, total indifference to the 
health of women. He will sign a bill amended to protect women from serious harm 
by allowing this procedure in rare cases. He regrets that Congress, more interested in 
creating a political issue than solving a problem, has so far rejected this approach. 
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May 12, 1996 

The Most Rev. Edmond L. Browning 
presiding Bishop, The Episcopal Church 
The Episcopal Church Center . 
815 Second Ave. 
New York, New York 10017 

Thank you for your letter of May 8 concerning H.R. 1833, 
legislation banning a certain abortion procedure, commonly 
referred to in the press as partial birth abortion. I appreciate 
your explication of the Church's position on this matter. As you 
know, in late March, Congress passed that bill and on April 10, I 
vetoed it because of its failure, in certain rare and compelling 
cases, to prevent serious threats to women's health. 

My own position on this bill has been widely misrepresented and 
misunderstood. Some, including those more interested in creating 
a political issue than in putting real, meaningful limits on the 
use of this procedure, have deliberately distorted my views. But 
I know that a great many people of good faith -- and of all 
faiths -- are sincerely perplexed about the veto. That is why I 
would like to take this opportunity to explain the basis for my 
decision. 

Let me begin with a word of background. I am against late-term 
abortions and have long opposed them, except, as the Supreme 
Court requires, where necessary to protect the life or health of 
the mother. As Governor of Arkansas, I signed into law a bill 
that barred third trimester abortions, with an appropriate 
exception for life or health, and I would sign a bill to do the 
same thing at the federal level if it were presented to me. 

The particular procedure aimed at in H.R. 1833 -- generally 
referred to by doctors as dilation and evacuation -- poses a most 
difficult and disturbing issue, one which I studied and prayed 
about for many months. Indeed, when I first heard a description 
of this procedure, I anticipated that I would support the bill. 
But after I studied the matter and learned more about it, I came 
to believe that this rarely used procedure is justifiable as a 
last resort when doctors judge it necessary to save a woman's 
life or to avert serious consequences to her health. 

Last month, I was joined in the White House by five women who 
desperately wanted to have their babies and were devastated to 
learn that their babies had fatal conditions and would not live. 
These women wanted anything other than an abortion, but were 
advised by their doctors that this procedure was their best 
chance to avert the risk of death or grave harm which, in some 



cases, would have included an inability to bear children. These 
women gave moving, powerful testimony. For them, this was not 
about choice. This was not about choosing against having a 
child. Their babies were certain to perish before, during or 
shortly after birth. The only question was how much grave damage 
they were going to suffer. Here is what one of them had to say: 

"Our little boy had ..• hydrocephaly. All the doctors told us 
there was no hope. We asked about in utero surgery, about 
shunts to remove the fluid, but there was absolutely nothing 
we could do. I cannot express the pain we still feel. This 
was our precious little baby, and he was being taken from us 
before we even had him. This was not our choice, for not 
only was our son going to die, but the complications of the 
pregnancy put my health in danger, as well. If I carried to 
term, he might die in utero, and the resulting toxins could 
cause a hemorrhage and possibly a hysterectomy. The 
hydrocephaly also meant that a natural labor risked 
rupturing my cervix and my uterus." 

Some have raised the question whether this procedure is ever most 
appropriate as a·matter of medical practice. The best answer 
90mes from the medical community, which broadly supports the 
continued availability of this procedure in cases where a woman's 
serious health interests are at stake. In those rare cases, I 
believe the woman's doctors should have the ability to determine, 
in the best exercise of their medical judgment, that the 
procedure is indeed necessary. 

The problem with H.R. 1833 is that it provides an exception to 
the ban on this procedure only when a doctor can be certain that 
a woman's life is at risk, but not when the doctor is sure that 
she faces real, grave risks to her health. 

Let me be clear. I do not contend that this procedure, today, is 
always used in circumstances that meet my standard -- namely, 
that the procedure must be necessary to prevent death or serious 
adverse health consequences. The procedure may well be used in 
situations where a woman's serious health interests are not at 
issue. But I do not support such uses, I do not defend them, and 
I would sign appropriate legislation banning them. 

At the same time, I cannot and will not countenance a ban on this 
procedure in those cases where it represents the best hope for a 
woman to avoid serious risks to her health. I recognize that 
there are those who believe it appropriate to force a woman to 
endure real, serious risks to her health -- including, sometimes, 
the loss of her ability to bear children -- in order to deliver a 
baby who is already dead or about to die. But I am not among 
them. 

I also understand that many who support this bill believe that 
any health exception is untenable. In a letter sent to me on 
April 16 by our leading Catholic Cardinals, they contend that a 



"health" exception for the use of this procedure could be 
stretched to cover most anything -- for example, youth, emotional 
stress, financial hardship or inconvenience. 

That is not the kind of exception I support. I support an 
exception that takes effect only where a woman faces real, 
serious adverse health consequences. Those who oppose this 
procedure may wish to cite cases where fraudulent health reasons 
are relied upon as an excuse -- excuses I could never condone. 
But people of good faith must recognize that there are also cases 
where the health risks facing a woman are deadly serious and 
real. It is in those cases that I believe an exception to the 
general ban on the procedure must be allowed. 

Further, I flatly reject the view of those who suggest that it is 
impossible to draft a bill imposing real, stringent limits on the 
use of this procedure -- a bill making absolutely clear that the 
procedure may be used only in cases where a woman risks death or 
serious damage to her health, and in no other case. I know that 
it is not beyond the ingenuity of Congress, working together with 
this Administration, to fashion such a bill. 

Indeed, that is why I implored Congress, by letter dated February 
28, to add a limited exemption for the small number of compelling 
cases where use of the procedure is necessary to avoid serious 
health consequences. Congress ignored my proposal and did so, I 
am afraid, because there are too many there who prefer creating a 
political issue to solving a human problem. But I reiterate my 
offer now: if Congress will work with me to produce a bill that 
meets the concerns outlined in this letter, I will sign it the 
moment it reaches my desk. 

I recognize that many people will continue to disagree with me 
about this issue. But they should all know the truth about where 
I stand: I do not support the use of this procedure on demand. I 
do not support the use of this procedure on the strength of mild . 
or fraudulent health complaints. But I do believe that we cannot 
abandon women, like the women I spoke with, whose doctors advise 
them that they need the procedure to avoid serious injury. That, 
in my judgment, would be the true inhumanity. 

I continue to hope that a solution can be reached on this painful 
issue. I hope as well that the deep dialogue between my 
Administration and people of faith can continue with regard to 
the broad array of issues on which we have worked and are working 
together. Again, thank you for your letter and for the 
opportunity to set forth my own views. 

Sincerely, 
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The Honorable William 1. Clinton 
The White House 
Washington, D.C. 20500 

Dear President Clinton: 

P.03 ..... 02 

May 8,1996 

As you know, I joined other mainstream religious leaders in supporting your veto of the 
"partial birth abortion" ban. I continue to support your decision on this extremely difficult issue. 
While there continues to be a great deal ofmisinfonnation and confusion about this particular 
medical procedure, I would like to clarify the Episcopal Church's teaching concerning abortion. 

Amid great disagreement and prayerful deliberation on the issue of abortion, the Church's 
1994 General Convention, the highest legislative body, adopted a position that states "all human 
life is sacred from its inception until death" and stresses that "we regard abortion as having a 
tragic dimension, calling for concern and compassion of all the Christian community." The 
Church advises all those who voluntarily accept to be members of this particular faith 
community that abortion should be used only in extreme situations, and emphaticaUy'opposes 
abortion "as a means of birth control, family planning, sex selection, or any I'C8SOn of mere 
convenience, .. 

The Church's position recognizes that legislation concerning abortion will not address the 
root of the problem; rather, a decision by a woman in this Church should be mstJUcted by her 
own conscience in prayer and by seeking advice and counsel ofmembcrs ofthc Christian 
community. The Church expresses "its unequivocal opposition to any legislative, executive, or 
judicial action . , , that abridges the right of a woman to reach an informed decision about the 
termination of pregnancy or that would limit the access of a woman to safe means of acting on 
her decision," I have enclosed the full text of the Church's position. 

Mr, President, I know that this is a tremendously difficult issue for you, as it is for the 
country, I thank you for this opportunity to share the position of the Episcopal Church. 

+;;;!s~~ , 
The Most Rev. Edmond L. Browning 
Presiding Bishop and Primate 
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ABORTION AND BIRTH CONTROL 

Oppo.e any Iqlslattve, executive or Judicial action IImllinc decilion-makina 
on or access 10 abortion. 
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General Convention 1994 (A-OS4s) 

Resolved, the House of Bishops Concurring, Thatlhil 7bt General Convention of the Episcopal Church reaffirms 
resolution C.Q47 from the 69th General Convelilion, wbich .wel: . 

All human life is sacred from Its inc:eption until dealh. The Church lakes seriously hs obligalion to help 
form the consciences of hs members concerning Ihls sacrednal. Human life, therefore, should be initialed 
only advisedly and in fUll accord with thil undentanding of the pOVJer 10 conceive and ,ive birth which is 

-beSlowed by God. 

It is che responsibility of our congregation 10 uallI their members In becoming informed concerning che 
spirimal and physiological .. peelS of sex and sexuality. 

The Book of Common Prayer affirms Ihac "!he binb of a child Is a joyous and solemn occasIon in Ihe II fe 
of a family. II is also an occa.sion for rejoicing in the Chrislian communily" (p.440). As Christians we 
affirm responsible family planning. 

We regard Ibonion as having a tragic dimension, calling for c:oncern and compassion of all che Chrislian 
conummity. 

While we acknowledge chac In this counuy il is the legal riPI of every woman to have a medieally ufe 
.bunion, as Christians we believe stronsly that if thi. right is exerci.ed, it should be uaed only in exueme 
.Imatlons. We emphacically oppose lbunion .. I means of binb control, family planning, sex selection, or 
any reaon of mere convenience. 

In those cues where an abunion is being conaidered. memben of this Church are urged to seek Ihe 
dictales of their conscience in prayer, 10 aeek the advice and counael of memben of che Christian 
community and where appropriacc. the sacnmenlal life of Ihe Church. 

Whenever members of this Church are consulted with regani to a problem pregnancy, Ihey are 10 ell:pJore. 
wich grave ,eriousneal, with Ihe penon or penonl seeking advice and counsel, as a1lernative 10 abonlon • 

. other posilive courses of action, including, but not Iimicecl to, the following poSlibilities: the parents raising 
the child; anolher family member railing the child; making the child available for adoption. 

II is che responsibililY of members of chi, Chureh, especially the ciergy. to become aware of local agencies 
and resources which will assist those faced with problem preIlDlDcie.. 

We believe Ihal legislalion concerning abortion will nOI addre., che rool of the problem. We therefore 
exprels our deep conviction that any proposed legislalion on che pan of national or Slale govc:mmc:nts 
regarding abortions must take special care to sec: that che individual conscience is respected, and lhac the 
responsibility of individuala 10 reach informed dec:isions on Ihis mailer is aclcnowledged and honored as the 
position of this Church: and be il further 

Resoived, Thai chis 7 lsi General Convention of the Episcopal Church express ill unequivocal opposition 10 any 
legislalive. executive. or judicial aClion on the pan of local, slatc, or national governments Ihat abridges Ihe righl of 
a woman \0 reach an informC(\ decision abOul che lennilWion of pregnancy or Ihal would limit Ihe acceas of a 
woman to safe means of acting on her decision. 



,,' 

THE WHITE HOUSE 

Office of the Press Secretary 

For Immediate Release April 10, 1996 

TO THE HOUSE OF REPRESENTATIVES: 

I am returning herewith without my approval H.R. 1833, which 
would prohibit doctors from performing a certain kind of abortion. 
I do so because the bill does not allow women to protect themselves 
from serious threats to their health. By refusing to permit women, 
in reliance on their doctors' best medical judgment, to use this 
procedure when their lives are threatened or when their health is 
put in serious jeopardy, the Congress has fashioned a bill that is 
consistent neither with the Constitution nor with sound public 
policy. 

I have always believed that the decision to have an abortion 
generally should be between a woman, her doctor, her conscience, 
and her God. I support the decision in Roe ~ Wade protecting a 
woman's right to choose, and I believe that the abortions protected 
by that decision should be safe and rare. Consistent with that 
decision, I have long opposed late-term abortions except where 
necessary to protect the life or health of the mother. In fact, as 
Governor of Arkansas, I signed into law a bill that barred third 
trimester abortions, with an appropriate exception for life or 
health. 

The procedure described in H.R. 1833 has troubled me deeply, 
as it has many people. I cannot support use of that procedure on 
an elective basis, where the abortion is being performed for 
non-health related reasons and there are equally safe medical 
procedures available. 

There are, however, rare and tragic situations that can occur 
in a woman's pregnancy in which, in a doctor's medical judgment, 
the use of this procedure may be necessary to save a woman's life 
or to protect her against serious injury to her health. In these 
situations, in which a woman and her family must make an awful 
choice, the Constitution requires, as it should, that the ability 
to choose this procedure be protected. 

. . 
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In the past several months, I have heard from women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised by 
their doctors that this procedure was their best chance to avert 
the risk of death or grave harm which, in some cases, would have 
included an inability to ever bear children again. For these 
women, this was not about. choice -- not about deciding against 
having a child. These babies were certain to perish before, during 
or shortly after birth, and the only question was how much grave 
damage was going to be done to the woman. 

I cannot sign H.R. 1833, as passed, because it fails to 
protect women in such dire circumstances -- because by treating 
doctors who perform the procedure in these tragic cases as 
criminals, the bill poses a danger of serious harm to women. Thjs 
bill, in curtailing the ability of women and their doctors to 
choose the procedure for sound medical reasons, violates the 
constitutional command that any law regulating abortion protect 
both the life and the health of the woman. The bill's overbroad 
criminal prohibition risks that women will suffer serious injury. 

That is why I implored Congress to add an exemption for the 
small number of compelling cases where selection of the procedure, 
in the medical judgment of the attending physician, was necessary 
to preserve the life of the woman or avert serious adverse 
consequences to her health. The life exception in the current bill 
only covers cases where the doctor believes that the woman will 
die. It fails to cover cases where, absent the procedure, serious 
physical harm, often including losing the ability to have more 
children, is very likely to occur. I told Congress that I would 
sign H.R. 1833 if it were amended to add an exception for serious 
heal th consequences. A bill amended in this way would strike a 
proper balance, remedying the constitutional and human defect of 
H.R. 1833. If such a bill were presented to me, I would sign it 
now. 

I understand the desire to eliminate the use of a procedure 
that appears inhumane. But to eliminate it without taking into 
consideration the rare and tragic circumstances in which its use 
may be necessary would be even more inhumane. 

The Congress chose not to adopt the sensible and 
constitutionally appropriate proposal I made, instead leaving women 
unprotected against serious health risks. As a result of this 
Congressional indifference to women's health, I cannot, in good 
conscience and consistent with my responsibility to uphold the law, 
sign this legislation. 

THE WHITE HOUSE, 
April 10, 1996. 

WILLIAM J. CLINTON 

, . 
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QUESTIONS AND ANSWERS ON HR 1833 
FOR INTERNAL USE ONLY 

Why did President Clinton veto the "late-term" abortion bill? 

The President vetoed HR1833 because it fails to protect women against serious threats to 
their health, as the Constitution and humane public policy require. 

The procedure described in the bill troubles the President, and he does not support its use on 
an elective basis. Indeed, he has opposed all late-term abortions except where necessary to 
preserve the life or serious health interests of the woman. 

But the President believes this procedure must be available in cases where it is necessary to 
save a woman's life or avert a serious threat to her health, including her ability to have 
children in the future. In considering whether he would sign this bill, the President heard 
from women, carrying babies with fatal conditions, who desperately needed this procedure to 
ensure that they themselves would not suffer serious inj ury. The President believes such 
women -- for whom the procedure is not a matter of "choice"but a matter of tragic necessity 
-- must be protected. . 

That is why the President implored Congress to add an exemption for the few tragic cases 
where selection of the procedure, in the m~ical judgment of the physician, is necessary to 
save the life of the mother or prevent serious injury to her health. He has made clear that he 
would sign a bill prohibiting this procedure if amended in this way. 

He regrets that Congress, more interested in creating a political issue than solving a problem, 
has so far rejected this approach. But he will not agree to sign HR 1833 as enacted, because 
it demonstrates complete indifference to women's health. 

Let's not mince words here -- this is virtually infanticide. These are cases where a baby 
is partially delivered and is still alive ~- where it's feet may be kicking. It is then killed 
when a scissors is stuck into the back of its head and its brains are suctioned out. 
That's what we're talking about. How can you sit here and defend that? 

Look, there is no question that this procedure is disturbing, although there is also no question 
that any procedure used in a tragic situation like this -- where a baby is fatally afflicted and 
can't be safely delivered by a woman -- is going to be disturbing. 

The President has said the procedure troubles him deeply and that he would prohibit its use 
on an elective basis. He would allow use only where a doctor has deemed it necessary to 
prevent death or serious injury to a woman. 

Why doesn't the life exception in the bill cover the cases the President is worried about? 

The life exception currently in the bill covers only cases where the doctor believes the 
mother will die. It fails to cover cases where the doctor believes the mother will suffer 
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serious harm to health, including the loss of any ability to have children in the future. As a 
result, some women in desperate situations -- women who want their babies, but are advised 
by their doctors that this procedure is necessary to avert grave harm -- will not have access 
to the procedure. The President believes that denying access to the procedure in such cases 
would be the real inhumanity. 

What does the President mean when he says, "serious, adverse health consequences?' 
Does that mean if she is too young, or too old, or emotionally upset by pregnancy, she 
would have access to this procedure? 

The President has made clear that when he says serious, adverse health consequences, that is 
exactly what he means. He is not talking about cases where this procedure is used for 
reasons such as the woman's age, emotional stress, financial hardship, or inconvenience. He 
is talking about cases like those of the women who stood beside him when he announced his 
veto of this legislation. 

The charge that the President's proposed exemption would create a huge loophole, allowing 
the widespread use of this procedure, is simply not true. The President's proposed 
exemption would apply only where there is real, serious harm to health. Surely Congress, 
working with this Administration, can draft legislation containing such a narrow exception. 

If Congress drafted a limited exception, the courts would interpret that language as it is 
written. It is simply false to say that if Congress clearly drafts a narrow health 
exception,covering only select cases, that the courts will tum it into a broad one, covering 
everything. Moreover, physicians are not going to treat the language in a cavalier fashion; 
this is a criminal statute imposing jail sentences for its violation. 

[NOTE: If asked specifically whether "serious harm" can include psychological harm: 

It is conceivable to think of cases where psychological harm posed an immediate and grave 
threat to a woman -- such as where a woman is in a clinical depression and suicidal. But 
cases like this would be few and far between, and legislation could surely be written to apply 
to cases only like this.] 

Why is this procedure ever necessary? Why can't doctors and women choose one of the 
other available options, like a Caesarean section? 

Let me start by saying that I am not a physician and I do not have medical training. The 
best I can do -- which is what the President did -- is to listen hard to what the medical 
community is saying on this question. That community broadly supports the continued 
availability of this procedure in cases where a woman's serious health interests are at stake. 
The American College of Obstetricians and Gynecologists, for example, has urged that 
doctors be able to use this procedure in appropriate circumstances. 

Both the President and the Congress have heard from doctors who believe that this procedure 
is the safest -- ind~, may be the only safe one -- in certain rare cases. They have also 
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heard from women who were so advised by their doctors. Indeed, one of the women who 
met with the President [Vicki Stella] is a diabetic and was advised that other procedures 
would be too dangerous. 

[NOTE: If asked about specifics like C-Sections or induced delivery: 

In particular cases, doctors may believe that it is inadvisable to do a Caesarean section 
because of the risk of hemorrhage or to induce delivery of the baby because of the position 
of the baby in the womb or the size of the baby's head.] 

Some [e.g., Helen Alvare, National Conference of Catholic Bishops] have made the 
claim that late-term abortionists who have used this procedure say that the majority of 
cases are purely elective. How would you respond to her claim? 

I don't believe that there are accurate statistics on this point, but I want to make something 
very clear: the President is not defending all the situations in which this procedure may be 
used today. On the contrary, the President has laid down very strict guidelines on when he 
believes the procedure should be permitted -- namely, when a doctor believes it necessary to 
save a woman's life or to avoid serious adverse consequences to her health. To the extent 
that this procedure is used beyond that, he does not support it and would sign a bill banning 
it. 

Isn't your resistance to this legislation just like the NRA resisting legislation banning cop 
killer bullets -- they do it because they don't want to give an inch and so do you. 
You're just trying to prevent any chip in the facade of Roe v. Wade. 

No. The President would accept restrictions. He has said repeatedly that he would sign 
legislation banning this procedure in all cases except where necessary to protect a woman 
from death or serious harm. Don't forget, as Governor of Arkansas he signed a bill banning 
all late-term abortions except in these cases. He will accept reasonable restrictions, but not 
restrictions that pose a serious threat to the health of American women. 

Why does the President believe this is an issue of women's health? 

In the past few months, the President has heard from women who desperately wanted babies, 
who were devastated to learn late in the pregnancy that their babies had fatal conditions, who 
wanted anything other than an abortion, but who were advised by their doctors that this 
procedure was their best hope of preventing death or grave harm, including the loss of 
reproductive ability. For these women and others, this was not about choice. The babies 
were certain to perish before, during, or shortly after birth, and the only question was how 
much grave harm was going to be done to the woman. 

These families were advised by their doctors that they terminate the pregnancy because of the 
danger posed to the mother's health. They were further advised that a procedure covered 
under HR 1844 was the safest means to do so. Had access to this procedure been denied, 
these women could have incurred serious injury. Yet it is questionable whether any of them 
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would have fallen within the current "life" exception in the bill: the medical prognosis in 
each of their cases was probably not that clear cut. 

The President does not contend that this procedure is, today, always used to prevent death or 
serious injury. Some cases in which the procedure is currently used do not meet the 
stringent standard he has proposed. But the President does not support such uses, does not 
defend them, and would support legislation banning them. He would allow this procedure 
only where necessary to prevent death or serious adverse health consequences. 

What is a "partial birth" abortion? Are there different types of procedures that can be 
used? 

NOTE: White House staff should not attempt to provide detailed medical information. This is 
a complex issue. Reporters and others should be referred to medical experts. 

FURTHER NOTE: White House staff should avoid being· in the position of providing a 
blanket defense for this procedure or for every case when it is used. The President has made 
clear that the procedure as described troubles him deeply, and that he only supports its 
selection in cases where it would avert serious adverse health consequences to the woman. 

However, as background, the following can be said: "Partial birth abortion" is not a 
medical term. It is defined in the legislation as "an abortion in which the person performing 
the abortion partially vaginally delivers a living fetus before killing the fetus and completing 
the delivery." It is not recognized by doctors as defining a particular medical procedure. It 
is a political term invented for use in this and similar state legislation. Doctors and lawyers 
advise us that the term, as defined in the legislation, is so broad that it could apply to a 
number of different procedures. The American College of Obstetricians and Gynecologists 
has written: "HR 1833 employs terminology that is not even recognized in the medical 
community -- demonstrating why Congressional opinion should never be substituted for 
professional medical judgment." 

The debate around HR1833 has focused on a procedure called "intact dilation and 
evacuation" or "dilation and extraction," performed rarely, usually after the 20th week of 
pregnancy. There are several ways to terminate a pregnancy at this stage. Each has medical 
upsides and downsides in particular cases. Intact D and E was developed because the 
procedure itself may pose less risk to the mother than other options in some cases, and it 
may better ensure the future ability of the woman to have another child. The women the 
President spoke with, among others, all were advised by their physicians that the intact D&E 
would best preserve their lives and their health, including their future ability to have 
children. 
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POLITICS 

Didn't the President just make a political decision that he couldn't alienate his core pro
choice supporters? 

No. The President made this decision after a great deal of reflection and prayer. He did it 
because he simply could not accept a bill that would pose serious risks to the health of 
American women. He was not prepared to force women to endure real, serious risks to their 
health -- including the ability to have children in the future -- in order to deliver a baby who 
was already dead or about to die. 

But he has made it absolutely clear that he would sign a bill with a tough health exception -
a bill that many in the pro-choice community would probably be up in arms about. 

Moreover it is by no means clear that the President's decisi~n "helps" him politically. You 
could make just as strong an argument -- or stronger -- that the politically easier decision 
would have been to sign the bill. This was a matter or principle for the President. 

What is your response to Republican statements that they will make this an issue in the 
fall? 

• These statements underscore the fact that too many people are trying to play politics 
with this painful issue, and that is very regrettable. 

• The President made clear that he couldn't sign the bill because it failed to protect 
women against serious risks to their health. He told the Congress that he would sign 
a bill if an exception were added to protect women against such serious health risks. 
And he is still ready to work with Congress to fashion a reasonable bill that sharply 
restricts the use of this procedure, while still protecting women. 

• But Congress has rejected his proposals because too many there are more interested in 
creating a political issue than in solving a human problem. 

What is the American Medical Association's position on H.R. 1833? 

The AMA's Board of Trustees has said that it will not take a position on H.R. 1833. 
However, a number of leading medical organizations have spoken out against the bill, 
including the American College of Obstetricians and Gynecologists, the American Medical 
Women's Association, and the American Nurses Association. 



LEGISLATIVE HISTORY OF HR 1833, THE "PARTIAL BIRTH ABORTION" BAN BILL 
FOR INTERNAL USE ONLY 

HR 1833 was introduced and referred to the House Judiciary Committee on June 14, 1995. It 
was approved for Full Committee action by the House Subcommittee on the Constitution on 
June 21. The House Judiciary Conunittee marked up the bill on July 12, and on September 
27, it was reported to the House. 

The Administration issued a Statement of Administration Policy on the House version of HR 
1833 on November I, stating that the Administration could not support HR 1833 because it 
failed to provide for consideration of the need to preserve the life and health of the mother, 
consistent with Roe v. Wade 

The House passed H.R. 1833 on Nove'mber 1, with a final vote at 288 to 139. (215 
Republicans and 73 Democrats voted for, 15 Republicans and 123 Democrats voted against.) 

On November 7, the Senate began consideration of the measure. On November 8, the Senate 
agreed to a Specter motion to commit the bill to the Senate Judiciary Committee. On 
November 17, the Senate Judiciary Committee concluded hearings. 

On November 22, the Department of Justice Office of Legal Counsel submitted written 
testimony before the Senate Committee on the Judiciary from Assistant Attorney General 
Walter Dellinger on H.R. 1833. He was unable to appear before the committee at the hearing 
because the hearing occurred during the shutdown. The testimony states that the Department 
of Justice finds that HR 1833 does not adequately protect the health of the woman. 

On December 4, the Senate resumed consideration of the bill and several amendments were 
submitted including: 
• SmithIDole Amendments provided a life of the mother exception; 
• the Smith Amendment to strike the affirmative defense provisions. 
• the Brown Amendment to limit liability under the Act to the physician performing the 

procedure involved; and 
• Boxer Amendment provided for exceptions for (1) all pre-viability cases and (2) those 

post-viability cases where necessary to preserve the life or avert serious adverse health 
consequences to the woman. (Note: Unlike Boxer, the President supports availability 
of this procedure m to preserve life or health, even in pre-viability stages.) 

On December 6, the Administration sent a Statement of Administration Position to Congress, 
. stating that the Administration could not support the Senate version of H.R. 1833 because it 

failed to provide for consideration of the need to preserve the life and health of the mother, 
consistent with Roe y. Wade. The SAP further stated that if the bill was not amended to 
rectify these constitutional defects, the Attorney General and the White House Counsel would 
recommend that the President veto the bill. 

April J 9, J 996 



The Senate voted to pass HR 1833 with a life exception in December 7, 1995. The final vote 
was 54 to 44 (45 Republicans and 9 Democrats voted for, 36 Democrats and 8 Republicans 
voted against.) 

During consideration the Senate adopted several amendments, including the Smith and Dole 
Amendments to provide a life of the mother exception. It did not include the Boxer 
Amendment that proposed a health exception to the ban, which failed by a vote of 51 to 47. 
(Voting to include a health exception were 38 Democrats and 9 Republicans and voting 
against the health exception were 44 Republicans and 7 Democrats.) 

Other amendments adopted during consideration included: 
• the Brown Amendment to limit the ability of deadbeat fathers and those who consent 

to the mother receiving a partial-birth abortion to collect relief; 
• the Brown Amendment to limit liability under this Act to the physician performing the 

procedure involved; and 
• the Smith Amendment to strike the affirmative defense provisions. 

On February 28, the President sent a letter to the Chairs of the House and Senate Judiciary 
Committees explaining why he could not support H.R. 1833 as it was written in the House or 
the Senate versions. He further states clearly that he would support H.R. 1833 if it were 
amended to include an exception for cases where selection of the procedure is necessary to 
avoid serious adverse health consequences. 

On March 21, the House Judiciary Constitution Subcommittee held a hearing on the impact of 
anesthesia on fetuses during this procedure. 

The House did not conference the bills, rather it voted to adopt the Senate amendments added 
during the Senate's consideration of the legislation (i.e. with a life of the mother exception 
and without a health exception.) It passed the House on Wednesday March 27, with a final 
vote of 286-129 (214' Republicans and 72 Democrats voted for; 113 Democrats and 15 
Republicans voted against.) 

On April 10, the President vetoed the bill, again stating why he could not support it and that 
he would have supported an amended version that provided for exceptions when selection of 
the procedure was necessary to avoid serious health consequences. 

April 19, 1996 
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PARTICIPANTS IN MEETING WITH THE PRESIDENT BEFORE 

, VETO OF H.R. 1833 
April 10, 1996 

Following are brief summaries of the stories that will be told to the President today by 
families who have made the difficult decision to terminate wanted pregnancies using the 
procedure banned in H.R. 1833. 

THE COSTELLOS: COREEN, JIM, CARL YN AND CHAD; AGOURA, CALIFORNIA. 

Coreen Costello had already gone through two easy deliveries of her children--Carlyn who is 
now six years old and Chad who is eight--when she became pregnant with her third. She and 
her husband Jim planned a home delivery for their expected daughter, Katherine Grace. 

In Coreen's seventh month of pregnancy, a routine ultra-sound revealed that the fetus suffered 
from a rare and lethal combination of neuromuscular disorders. In addition, the fetus was 
wedged against Coreen's pelvis and amniotic fluid was pooling in Coreen's uterus, putting 
dangerous pressure on her lungs and other organs. The Costellos' doctors told them that 
Katherine Grace could not survive, and that the condition of the fetus made giving birth very 
dangerous for Coreen. Several specialists told her that it was impossible to deliver vaginally 
without causing uterine rupture, and that the medical risks of a caesarian section in her 
condition were also too great. After long and painful thought, Coreen and her husband Jim 
decided that she would have an abortion to protect her health and potentially save her life. 

In her testimony to Congress, Coreen said; "There was no reason to risk leaving my children 
motherless if there was no hope of saving Katherine." She has said separately that: "I will 
probably never have to go through such an ordeal again. But other women, other families, 
will receive devastating news and have to make decisions like mine. Congress has no place 
in our tragedies. II Coreen is pregnant again and is due in June. 

MARY-DOROTHY AND BILL LINE; SHERMAN OAKS, CALIFORNIA. 

The,Lines were expecting their first child. Then, late in Mary-Dorothy's second trimester of 
pregnancy, she and her husband Jim were told that their expected son had a fatal condition: 
an advanced case of hydrocephaly (excessive fluid in the brain), no stomach, and no ability to 
swallow. Their doctors told the Lines that he might die in utero. When fetal demise occurs 
in utero, poisons can be introduced into the woman's bloodstream, possibly causing a 
woman's blood clotting mechanisms to shut down, leading to uncontrollable bleeding. In 
addition, the abnormal size of the baby's head due to hydrocephaly made normal labor very 
dangerous because of the risk of rupture to her cervix and uterus. Several specialists 
recommended that they terminate the pregnancy. 

Mary-Dorothy has said that; " ... [m]any people do not understand the real issue -- it is 
women's health; not abortion arid certainly not choice. We must leave decisions about the 
type of medical procedure to employ with the experts in the medical community and with the 
families they affect. It is not the place for government." The Lines are again expecting a 
child in September. 



.... ~ 

VIKKI STELLA; NAPERVILLE, ILLINOIS. 

At 32 weeks of pregnancy, Vikki and Archer Stella were excited about the expected birth of 
their first son. After a routine ultra-sound, the fetus was diagnosed with nine major 
anomalies, including a fluid-filled cranium with no brain tissue. According to her doctor, this 
fatal condition, in conjunction with Vikki's diabetes, made options that might have worked for 
other women, such as caesarian section or prolonged labor, extremely dangerous for Vikki. 
The Stellas, along with their doctor, made the difficult decision for her to undergo the 
procedure described in H.R. 1833 to protect Vikki's health and life. 

Vikki has said that "[t]his wasn't a choice. There were no choices. My child was going to 
die, and there was nothing I could do to stop that. But my kids needed me and this was the 
safest procedure." The Stellas had two daughters at the time of this tragedy--Lindsay is 
eleven years old and Natalie is seven--who were excited to have a younger brother. 
Eventually, Vikki became pregnant again, and in December she gave birth to their son, 
Nicholas. 

TAMMY AND MITCHELL WATTS; TEMPE, ARIZONA. 

Tammy and Mitchell Watts were excited about the anticipated birth of their first child, a girl. 
At a routine ultra-sound in the seventh month of Tammy's pregnancy, the Watts were 
devastated to learn that the fetus suffered from trisomy-13, a severe chromosomal disorder 
which affected all her major organs and functions. Medical specialists told the Watts that the 
fetus would not survive, and that she would likely die in utero. This, as with Mary-Dorothy 
Line, could lead to release of poisons into her bloodstream or hemorrhaging. In addition, 
Tammy was also at risk for cervical rupture. 

Tammy has said; " ... after our experience, I know more than ever that there is no way to judge 
what someone else is going through. Until you've walked a mile in my shoes don't pretend to 
know what this is like for me." The Watts decided to protect Tammy's health and minimize 
their expected daughter's suffering. 

CLAUDIA AND RICHARD ADES; LOS ANGELES, CALIFORNIA 

Claudia and Richard were expecting the birth of their first child--they had sent out shower 
invitations and were picking out names for a little boy--when tests late in the second trimester 
revealed that their expected son suffered from trisomy-13. Like the Watts', they were told by 
many medical specialists that the condition of the fetus was fatal and that in utero demise was 
very likely, posing a serious risk to Claudia's health. After consulting with their doctors, 
family friends and clergy, Claudia and Richard made the difficult decision to terminate the 
pregnancy and protect Claudia's health. 

They are now planning to adopt a child. 



PARTICIPANTS IN MEETING WITH THE PRESIDENT BEFORE 
VETO OF H.R. 1833 

April 10, 1996 

Following are brief summaries of the stories that will be told to the President today by 
families who have made the difficult decision to terminate wanted pregnancies using the 
procedure banned in H.R. 1833. 

THE COSTELLOS: COREEN, JIM, CARLYN AND CHAD; AGOURA, CALIFORNIA. 

Coreen Costello had already gone through two easy deliveries of her children--Carlyn who is 
now six years old and Chad who is eight--when she became pregnant with her third. She and 
her husband Jim planned a home delivery for their expected daughter, Katherine Grace. 

In Coreen's seventh month of pregnancy, a routine ultra-sound revealed that the fetus suffered 
from a rare and lethal combination of neuromuscular disorders. In addition, the fetus was 
wedged against Coreen's pelvis and amniotic fluid was pooling in Coreen's uterus, putting 
dangerous pressure on her lungs and other organs. The Costellos' doctors told them that 
Katherine Grace could not survive, and that the condition of the fetus made giving birth very 
dangerous for Coreen. Several specialists told her that it was impossible to deliver vaginally 
without causing uterine rupture, and that the medical risks of a caesarian section in her 
condition were also too great. After long and painful thought, Coreen and her husband Jim 
decided that she would have an abortion to protect her health and potentially save her life. 

In her testimony to Congress, Coreen said; "There was no reason to risk leaving my children 
motherless if there was no hope of saving Katherine." She has said separately that: "I will 
probably never have to go through such an ordeal again. But other women, other families, 
will receive devastating news and have to make decisions like mine. Congress has no place 
in our tragedies. II Coreen is pregnant again and is due in June. 

MARY-DOROTHY AND BILL LINE; SHERMAN OAKS, CALIFORNIA. 

The Lines were expecting their first child. Then, late in Mary-Dorothy's second trimester of 
pregnancy, she and her husband Jim were told that their expected son had a fatal condition: 
an advanced case of hydrocephaly (excessive fluid in the brain), no stomach, and no ability to 
swallow. Their doctors told the Lines that he might die in utero. When fetal demise occurs 
in utero, poisons can be introduced into the woman's bloodstream, possibly causing a 
woman's blood clotting mechanisms to shut down, leading to uncontrollable bleeding. In 
addition, the abnormal size of the baby's head due to hydrocephaly made normal labor very 
dangerous because of the risk of rupture to her cervix and uterus. Several specialists 
recommended that they terminate the pregnancy. 

Mary-Dorothy has said that; " ... [m]any people do not understand the real issue -- it is 
women's health; not abortion and certainly not choice. We must leave decisions about the 
type of medical procedure to employ with the experts in the medical community and with the 
families they affect. It is not the place for government. II The Lines are again expecting a 
child in September. 
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VIKKI STELLA; NAPERVILLE, ILLINOIS. 

At 32 weeks of pregnancy, Vikki and Archer Stella were excited about the expected birth of 
their first son. After a routine ultra-sound, the fetus was diagnosed with nine major 
anomalies, including a fluid-filled cranium with no brain tissue. According to her doctor, this 
fatal condition, in conjunction with Vikki's diabetes, made options that might have worked for 
other women, such as caesarian section or prolonged labor, extremely dangerous for Vikki. 
The Stellas, along with their doctor, made the difficult decision for her to undergo the 
procedure described in H.R. 1833 to protect Vikki's health and life. 

Vikki has said that "[t]his wasn't a choice. There were no choices. My child was going to 
die, and there was nothing I could do to stop that. But my kids needed me and this was the 
safest procedure." The Stellas had two daughters at the time of this tragedy--Lindsay is 
eleven years old and Natalie is seven--who were excited to have a younger brother. 
Eventually, Vikki became pregnant again, and in December she gave birth to their son, 

. Nicholas. 

TAMMY AND MITCHELL WATTS; TEMPE, ARIZONA. 

Tammy and Mitchell Watts were excited about the anticipated birth of their first child, a girl. 
At a routine ultra-sound in the seventh month of Tammy's pregnancy, the Watts were 
devastated to leam that the fetus suffered from trisomy-I3, a severe chromosomal disorder 
which affected all her major organs and functions. Medical specialists told the Watts that the 
fetus would not survive, and that she would likely die in utero. This, as with Mary-Dorothy 
Line, could lead to release of poisons into her bloodstream or hemorrhaging. In addition, 
Tammy was also at risk for cervical rupture. 

Tammy has said; ..... after our experience, I know more than ever that there is no way to judge 
what someone else is going through. Until you've walked a mile in my shoes don't pretend to 
know what this is like for me." The Watts decided to protect Tammy's health and minimize 
their expected daughter's suffering. 

CLAUDIA AND RICHARD ADES; LOS ANGELES, CALIFORNIA 

Claudia and Richard were expecting the birth of their first child--they had sent out shower 
invitations and were picking out names for a little boy--when tests late in the second trimester 
revealed that their expected son suffered from trisomy-l3. Like the Watts', they were told by 
many medical specialists that the condition of the fetus was fatal and that in utero demise was 
very likely, posing a serious risk to Claudia's health. After consulting with their doctors, 
family friends and clergy, Claudia and Richard made the difficult decision to terminate the 
pregnancy and protect Claudia's health. 

They are now planning to adopt a child. 



TALKING POINTS ON H.R. 1833 

• The President vetoed H.R. 1833 because the bill, which prohibits a certain kind of 
abortion procedure, fails to protect women from serious threats to their health, as 
both the Constitution and humane public policy require. 

• The procedure described in the bill troubles the President deeply. He does not 
support use of that procedure on an elective basis. He would allow it only where 
necessary to save the life of the mother or prevent serious injury to her health. 

• This bill went too far because it would ban use of the procedure even when it is the 
only or best hope of saving the woman's life m: averting a serious threat to her health, 
including her ability to have children in the future. 

• Before vetoing this bill, the President heard from women who desperately wanted 
babies, who were devastated to learn that their babies had fatal conditions, who 
wanted anything other than an abortion, but who were advised by their doctors that 
this procedure was their best hope of preventing death or grave harm, including the 
loss of reproductive ability. For these women and others, this was not about choice. 
These babies were certain to perish before, during, or shortly after birth, and the only 
question was how much grave harm was going to be done to the woman. 

• Criminalizing use of the . procedure in such cases, where women and their families 
must make a tragic choice, poses a danger of grave harm to women. A ban of this 
kind, aside from violating the Constitution, would be the true inhumanity. 

• That is why the President, by letter dated February 28, implored Congress to add an 
exemption for the small number of compelling cases where selection of the procedure, 
in the medical judgment of the physician, is necessary to preserve the life of the 
woman or avert serious adverse consequences to her health. A bill amended in this 
way would have struck a proper balance, remedying the constitutional and human 
defect of H.R. 1833. 

• The charge that the President's proposed exemption would create a huge loophole, 
allowing the widespread use of this procedure, is simply not true. The President's 
exemption would apply only when there is serious harm to health. Surely Congress, 
working with this Administration, can write legislation making clear that serious harm 
to health means just that -- that it doesn't include, as some have suggested, youth, low 
income, or inconvenience. Attacks such as this trivialize profoundly tragic situations. 
All one needs to do is to listen to some of the women who have had this procedure to 
understand what kind of harm the President is talking about. 

• The President will not sign a bill showing, as this one does, total indifference to the 
health of women. He will sign a bill amended to protec{ women from serious harm 
by allowing this procedure in rare cases. He regrets that Congress, more interested in 
creating a political issue than solving a problem, has so far rejected this approach. 



FOR INTERNAL USE ONLY 
PRESIDENT CLINTON'S RECORD ON ABORTION 

The President has always believed that decisions about abortion should be between a woman, her 
doctor and her faith, and that abortions--as protected by the decision in Roe v Wade--should be safe 
and rare. That is why he has consistently protected women's health and safety and the right of 
American women to make their own reproductive choices, while he has worked to reduce the number 
of unwanted pregnancies. That is also why he has long opposed late-term abortions except when 
necessary to protect the life or health of the mother, consistent with Roe v Wade. 

KEEPING ABORTION SAFE AND LEGAL 

As President: 
Ended the Gag Rule: The Bush Administration instituted a "Gag Rule" that prevented women using 
federally funded clinics--primarily poor women--from getting the information they needed to make 
informed choices about unwanted or health-threatening pregnancies. President Clinton reversed the 

___ . __ ~Gag Rule" in his first week in office. 

Ensuring Clinic Safety: Since 1992, five people have been murdered and seven others have been 
shot and wounded at family planning clinics where abortions are performed. President Clinton 
signed the Freedom of Access to Clinic Entrances Act to fight violence and intimidation by anti
choice extremists against women and their doctors, which is now being implemented by the ; 
Department of Justice. 

Assured Access for Military Families Overseas: President Clinton reversed the Bush Administration 
ban on privately funded abortions at military medical facilities overseas for women in the military 
and in military families. The ban has since been reinstated by the Republican Congress in the Fiscal 
Year 1996 Department of Defense Appropriations and Authorizations Bills despite strong opposition 
from the President. 

Repealed the "Mexico City Policy": President Clinton reversed 12 years of attacks on reproductive 
choice for women around the world when he repealed the "Mexico City" policy that banned 
distribution of family planning funding for overseas organizations if they perform abortions or speak 
out about reproductive choice, even with private money. 

Established Services for Victims of Rape or Incest: President Clinton supported permitting Medicaid 
coverage for abortion services for poor women who are the victims of rape or incest, in addition to 
those whose life is endangered. These services had been banned during the Reagan and Bush 
Administrations by the "Hyde Amendment" to the appropriations bill that funds Medicaid. The 
proposed 1996 Republican House Appropriations Bill for the Departments of Labor, Health and 
Human Services, Education and Related Agencies, allow states to deny Medicaid fonding for victims 
of rape and incest. 

Ended the Ban on Fetal Tissue Research: The Bush Administration banned federal funding of fetal 
tissue transplantation research. President Clinton reversed the ban on this research, which could lead 
to advances in women's health and in treatment of diseases like leukemia and Parkinson's. 
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Ended the Mifepristone Import Ban for Testing: President Bush imposed an import ban on 
Mifepristone, a drug that terminates pregnancy without surgery. President Clinton instructed the 
Department of Health and Human Services to explore appropriateness of promoting testing in the 
U.S. As a result, importation of the drug was allowed for clinical testing. The nonprofit Population 
Council has recently completed clinical trials, and submitted an application to the Food and Drug 
Administration to sell the drug for personal use by women in the United States. If approved, 
Mifepristone would expand choices for American women--giving them options already available in 
France, the United Kingdom and Sweden. 

Appointed Two Supreme Court Justices who support the constitutional right to privacy 

Fought for Women's Health: President Clinton vetoed legislation passed by the Republican Congress 
that would prohibit doctors from performing a certain abortion procedure. He vetoed the bill because 
it failed to contain an exception allowing women to use this procedure when necessary to protect 
their health from serious injury, as the Constitution and sound public policy require. The President 
also made clear to Congress that he would support legislation that included an exception for cases 

_______ where selection of the procedure is necessary to avoid serious health consequences. 

MAKING ABORTION RARE 

Preventing Teenage Pregnancy: The President has urged young people not to become parents before 
they are adults, have finished school and are ready to support their children. At the same time, he 
has fought hard for- policies that give them the tools they need to build responsible and productive 
lives by providing them with positive alternatives to early sexual behavior and parenting. The 
Clinton Administration strategy for reducing teenage pregnancy is driven by two goals: 'instilling a 
sense of personal responsibility in young people, and providing them with increased opportunities by 
investing in their education, their health, their families and communities. We have supported 
policies and local programs consistent with these goals. 

Recognizing that the government cannot solve this problem alone, the President has called upon 
leaders in the private sector to join together to take action in their own communities. The 
Administration has worked to support community-wide collaborations that teach responsibility and 
promote opportunity by providing information about what approaches work and grant funding for 
promising programs. In an effort to help local communities further develop effective prevention 
strategies, HHS plans to launch a $30 million collaborative Teen Pregnancy Prevention Initiative in 
FY 1997. Demonstration grants to combat teen pregnancy will be made available to selected cities 
with disturbingly high teen pregnancy rates. Funds will be targeted to communities that have 
demonstrated a commitment to community problem solving in order to initiate efforts to reach at-risk 
teens. 

President Clinton's challenge to the private sector to address the high rates of teen pregnancy has also 
prompted formation of a National Campaign to Reduce Teen Pregnancy. This effort aims to marshal 
the resources across the country to effectively reduce teen pregnancy rates by 113 in ten years. 

Funding Family Planning: To help prevent unwanted pregnancies, the President has requested budget 
increases for the federal Family Planning Program for each year he has been in office. Among other 
reproductive health and education services, this program makes family planning information and 
contraception available to millions of women who might not otherwise get reproductive health care. 

April 17, 1996 

~ .. 



, ." 

Facj1itating Adoption: The Administration is working to encourage adoption and reduce the amount 
of time children spend in foster care. In October 1994, President Clinton signed the Multiethnic 
Placement Act, which removes barriers to adoption based on race or ethnic origin. The President has 
also stood firm throughout the budget debate to protect funds for adoption, foster care, child abuse 
and neglect, Medicaid, and SSI -- programs that are critical for many adoptive families and children. 
During this Administration, the number of children with special needs who have been adopted with 
Federal adoption assistance has increased by about 30%. 

Signed Family and Medical Leaye Act: President Clinton signed the Family Medical Leave Act into 
law, allowing workers to take up to 12 weeks of unpaid leave to care for an infant or ailing loved 
one without losing their jobs. American workers are no longer forced to choose between their jobs 
and their families in times of crisis. 

Welfare Reform: President Clinton has fought hard for welfare reform that promotes work and 
responsible parenting, but that does not force states to cut people off welfare just because they're 
poor, young, and unmarried. Instead of punishing young mothers by simply cutting them off welfare 
-- a policy that the Catholic Church and others believe might lead to more abortions -- we should 
require minor mothers to live at home, stay at school, and turn their lives around. -

As Governor 

Late-Term Abortions: Signed a law prohibiting abortions after the 25th week of pregnancy, except 
for minors impregnated by rape or incest, or when the woman's life or health are endangered: 

Parental Notification: Signed a parental notification law which requires minors to notify their parents 
with whom they are living unless they go through a judicial bypass provision and have a reason why 
they should not. 
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LEGISLATIVE HISTORY OF HR 1833, THE "PARTIAL BIRTH ABORTION" BAN BILL 
FOR INTERNAL USE ONLY 

HR 1833 was introduced and referred to the House judiciary Committee on June 14, 1995. It 
was approved for Full Committee action by the House Subcommittee on the Constitution on 
June 21. . The House Judiciary Committee marked up the bill on July 12, and on September 
27, it was reported to the House. 

The Administration issued a Statement of Administration Policy on the House version of HR 
1833 on November 1, stating that the Administration could not support HR 1833 because it 
failed to provide for consideration of the need to preserve the life and health of the mother, 
consistent with Roe y. Wade. 

The House passed H.R. 1833 on November 1, with a final vote at 288 to 139. (215 
Republicans and 73 Democrats voted for, 15 Republicans and 123 Democrats voted against.) 

On November 7, the Senate began consideration of the measure. On November 8, the Senate 
agreed to a Specter motion to commit the bill to the Senate Judiciary Committee. On 
November 17, the Senate Judiciary Committee concluded hearings. 

On November 22, the Department of Justice Office of Legal Counsel submitted written 
testimony before the Senate Committee on the Judiciary from Assistant Attorney General 
Walter Dellinger on H.R. 1833. He was unable to appear before the committee at the hearing 
because the hearing occurred during the shutdown. The testimony states that the Department 
of Justice finds that HR 1833 does not adequately protect the health of the woman. 

On December 4, the Senate resumed consideration of the bill and several amendments were 
submitted including: 
• SmithlDole Amendments provided a life of the mother exception; 
• the Smith Amendment to strike the affirmative defense provisions. 
• the Brown Amendment to limit liability under the Act to the physician performing the 

procedure involved; and 
• Boxer Amendment provided for exceptions for (1) all pre-viability cases and (2) those 

post-viability cases where necessary to preserve the life or avert serious adverse health 
consequences to the woman. (Note: Unlike Boxer, the President supports availability 
of this procedure ~ to preserve life or health, even in pre-viability stages.) 

On December 6, the Administration sent a Statement of Administration Position to Congress, 
stating that the Administration could not support the Senate version of H.R. 1833 because it 
failed to provide for consideration of the need to preserve the life and health of the mother, 
consistent with Roe y. Wade. The SAP further stated that if the bill was not amended to 
rectify these constitutional defects, the Attorney General and the White House Counsel would 
recommend that the President veto the bill. 
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The Senate voted to pass HR 1833 with a life exception in December 7, 1995. The final vote 
was 54 to 44 (45 Republicans and 9 Democrats voted for, 36 Democrats and 8 Republicans 
voted against.) 

During consideration the Senate adopted several amendments, including the Smith and Dole 
Amendments to provide a life of the mother exception. It did not include the Boxer 
Amendment that proposed a health exception to the ban, which failed by a vote of 51 to 47. 
(Voting to include a health exception were 38 Democrats and 9 Republicans and voting 
against the health exception were 44 Republicans and 7 Democrats.) 

, Other amendments adopted during consideration included: 
• the Brown Amendment to limit the ability of deadbeat fathers and those who consent 

to the mother receiving a partial-birth abortion to collect relief; 
• the Brown Amendment to limit liability under this Act to the physician performing the 

procedure involved; and 
• the Smith Amendment to strike the affirmative defense provisions. 

On February 28, the President sent a letter to the Chairs of the House and Senate Judiciary 
Committees explaining why he could not support H.R. 1833 as it was written in the House or 
the Senate versions. He further states clearly that he would support H.R. 1833 if it were 
amended to include an exception for cases where selection of the procedure is necessary to 
avoid serious adverse health consequences. 

On March 21, the House Judiciary Constitution Subcommittee held a hearing on the impact of 
anesthesia on fetuses during this procedure. 

The House did not conference the bills, rather it voted to adopt the Senate amendments added 
during the Senate's consideration of the legislation (i.e. with a life of the mother exception 
and without a health exception.) It passed the House on Wednesday March 27, with a final 
vote of 286-129 (214 Republicans and 72 Democrats voted for; 113 Democrats and 15 
Republicans voted against.) 

On April 10, the President vetoed the bill, again stating why he could not support it and that 
he would have supported an amended version that provided for exceptions when selection of 
the procedure was necessary to avoid serious health consequences. 
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January 22, 1996 

MEMORANDUM FOR DISTRIBUTION 

FROM: Debbie Fine 

SUBJECT: Document on Reproductive Rights 

Attached, fyi, is the final document that was distributed to women's groups by the Women's Office 
today outlining our record on reproductive rights in honor of the 23rd anniversary of Roe v. Wade. 

Please let me know if you have any questions. Thanks. 



PRESIDENT CLINTON: ENSURING REPRODUCTIVE RIGHTS FOR WOMEN 

The President believes that decisions about abortion should be between a woman, her doctor and her 
faith, and that abortions should be safe, legal and rare. That's why he has consistently protected 
women's health and safety, and the right of American women to make their own reproductive 
choices, while he has worked to reduce the number of unwanted pregnancies. 

PRESIDENT CLINTON'S RECORD 
Ended the Gag Rule: The Bush Administration instituted a "Gag Rule" that prevented women using 
federally funded clinics--primarily poor women--from getting the information they needed to make. 
informed choices about unwanted or health-threatening pregnancies. President Clinton reversed the 
"Gag Rule" in his first week in office. 

Ensuring Clinic Safety: Since 1992, five people have been murdered and seven others have been 
shot and wounded at family planning clinics where abortions are performed. President Clinton 
signed and the Department of Justice is implementing the Freedom of Access to Clinic Entrances Act 
to fight violence and intimidation by anti-choice extremists against women and their doctors. 

Assured Access for Military Families Overseas: President Clinton reversed the Bush Administration 
ban on privately funded abortions at military medical facilities overseas for women in the military 
and in military families overseas. The ban has since been reinstated by the Republican Congress in 
the Fiscal Year 1996 Department of Defense Appropriations Bill. 

Repealed the "Mexico City Policy": President Clinton reversed 12 years of attacks on reproductive 
choice for women around the world when he repealed the "Mexico City" policy that banned 
distribution of family planning funding for overseas organizations if they perform abortions or speak 
out about reproductive choice, even with private money. The "Mexico City Policy" is in danger of 
being reinstated by the Republican Congress. 

Established Services for Victims of Rape or Incest; President Clinton supported broadening Medicaid 
services to permit abortion services for poor women who are the victims of rape or incest, in 
addition to those whose life is endangered. These services had been banned during the Reagan and 
Bush Administrations by the "Hyde Amendment" to the appropriations bill that funds Medicaid. 

Ended the Ban on Fetal Tissue Research: The Bush Administration banned federal funding of fetal 
tissue research. President Clinton reversed the ban on this research, which could lead to advances in 
women's health and in treatment of diseases like leukemia and Parkinson's. This research is currently 
in danger of being prohibited by the Republican Congress. 

Ended the Mifepristone Import Ban: President Bush imposed an import ban on Mifepristone, a drug 
that terminates pregnancy without surgery. The President revoked the import ban, and now 
Mifepristone is being tested in the United States. Mifepristone would expand choices for American 
women--giving them options already available in France, the United Kingdom and Sweden. 

Funding Family Planning: To help prevent unwanted pregnancies, the President has requested budget 
increases for the federal Family Planning Program for each year he has been in office. Among other 
reproductive health and education services, this program makes family planning information and 
contraception available to millions of women who might not otherwise get reproductive health care. 
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PRESIDENT CLINTON'S RESPONSE TO ATTACKS BY THE REPUBLICAN CONGRESS 
ON CHOICE: PROTECTING WOMEN'S HEALTH AND SAFETY 

The Republican Congress is working hard to reverse the gains that women have achieved fighting for 
reproductive rights. A key component of the Republican strategy is to use the complicated budget 
process to launch a stealth campaign to undermine the reproductive health of American women. 

The Republican Congress has passed the following bills into law. despite serious objections 
from President Clinton: 

ACCESS FOR MILITARY FAMILIES 
• The Republican Budget bans privately funded abortion services at military hospitals 

overseas for women in the military or in military families overseas. 

The Clinton Administration Position: 
" ... 1 remain very concerned about provisions of the Act that restrict service women and 
female dependents of military personnel from obtaining privately funded abortions in military 
facilities overseas, except in cases in which the mother's life is endangered or the pregnancy 
is the result of rape or incest. In many countries, these Us. facilities provide the only 
accessible, safe source for these medical services." Statement by President Clinton; 
November 30, 1995 

ACCESS FOR FEDERAL EMPLOYEES 
• The Republican Budget prohibits federal employees from obtaining abortions through 

their health insurance plans, except in cases where the woman is a victim of rape or incest, 
or her life is in danger. 

The Clinton Administration Position: 
"[These). .. provisions are clearly designed to preclude Federal employees and their families 
from purchasing health insurance coverage that includes coverage for abortions. While the 
President believes that abortion should be safe, legal, and rare, the Administration strongly 
opposes provisions that are designed to restrict Federal employees and their dependents from 
choosing, and paying for, a health plan that includes coverage for abortion services." Letter 
from Alice M. Rivlin, Director of the Office of Management and Budget; September 12, 1995 

The Republican Congress could pass the following into law soon: 

ACCESS FOR POOR WOMEN 
• The House Republican Budget changes current practice to allow states to deny Medicaid 

funding for victims of rape and incest. 

The Clinton Administration Position: 
"The Administration strongly opposes ... al/owing States to deny Medicaid funding for abortions 
for victims of rape and incest .. .{which] would prevent poor women from having access to 
abortion services even in situations where they are victims of rape or incest ... and urges the 
House to delete this provision. " Statement of Administration Policy; August 2, 1995 
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ACCESS FOR WOMEN IN THE DISTRICT OF COLUMBIA 
• The House Republican Budget changes current law by prohibiting the District of 

Columbia government from spending Federal or local funds on abortions, except in cases 
of rape, incest, or when the life of the woman is in danger. These federal restrictions do not 
apply to any other local government. The House bill also prohibits abortions, even when 
privately funded, at hospitals owned or operated by the District, except in cases of rape, 
incest, or when the life of the woman is in danger. 

The Clinton Administration Position: 
"The Administration strongly opposes the abortion language of the bill ... The Administration 
objects to the prohibition on the use of local funds as an unwarranted intrusion into the 
affairs of the District .... The Administration [also] objects ... because it would prevent women 
who need legal abortion services from exercising that choice at a hospital or clinic owned or 
operated by the District, even if they were using their own funds. Furthermore, the 
Administration objects to the language that purports to require women who are victims of 
rape to prove that the crime was "forcible" and the language adding reporting requirements 
both for rape and for children who are victims of incest. These provisions are all designed to 
preclude or discourage women who need legal abortions from obtaining them. For all of the 
reasons cited above, if the bill were presented to the President ... the President's senior 
advisers would recommend that he veto the bill." Statement of Administration Policy; 
October 30, 1995 

ACCESS TO FAMILY PLANNING SERVICES 
• The House Republican Budget reinstates "Mexico City Policy," denying all family 

planning funding for overseas organizations if they perform abortions or speak out about 
reproductive choice, even with private money. The bill would also prohibit funding for the 
United Nations Population Fund, unless it ends any activity in China. 

The Clinton Administration Position: 
"[This). .. would effectively end support for the UN. Population Fund andfor many non
governmental organizations providing voluntary family planning services. This would limit the 
availability of safe family planning services in many countries and increase the number of 
abortions ... Jf . .included in the ... bill ... the Secretary of State would recommend to the President 
that he veto the bill. " Alice M. Rivlin, Director of the Office of Management and Budget; 
October 19, 1995 

• The Republican Budget restricts use of funding from the Department of Justice for 
abortion services for prisoners. 

The Clinton Administration Position: 
" ... the bill includes ... additional provisions that I cannot accept .... Section 1 03 of the bill would 
prohibit the use of funds for performing abortions, except in cases involving rape or danger 
to the life of the mother. The Justice Department has advised that there is a substantial risk 
that this provision would be held unconstitutional as applied to female prison inmates." Veto 
Statement by President Clinton; December 19, 1995 
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ADVANCES IN MEDICAL RESEARCH 
• The House Republican Budget bans federal funding of fetal tissue research, reversing 

current National Institutes of Health guidelines that permit such research. 

The Clinton Administration Position: 
President Clinton issued a directive when he came into office permitting fetal tissue research, 
reversing a ban imposed by previous administrations. . 

MAINTAINING MEDICAL TRAINING STANDARDS 
• The House Republican Budget denies funding to any state or program that follows the 

accreditation standards established by the Accreditation Committee for Graduate 
Medical Education (ACGME). These standards, used by the medical profession, require 
programs for gynecologists and obstetricians to refer students for training in abortion 
procedures. ACGME rules exempt from the requirement any doctor or hospital morally 
opposed to abortion. 

The Clinton Administration Position: 
"The Administration objects to this unwarranted intrusion into determinations made by private 
medical accreditation councils about appropriate standards for the training of doctors. " 
Statement of Administration Policy; August 2, 1995 

Other legislation that could pass soon: 

THE CRIMINALIZATION OF ABORTION 
• House and Senate Republicans have passed legislation which bans and criminalizes a 

rare abortion procedure for women in later stages of pregnancy. The bill defines this 
procedure with non-medical language, potentially causing prohibition of several more 
commonly used methods. This ban would endanger the health and safety of women who ,need 
these services to preserve their life and their health, and would make tragic decisions for 
women and their families even more difficult. The Senate bill includes an amendment with a 
narrow exception when the procedure is necessary to save the life of the woman, but not her 
health. 

The Clinton Administration Position: 
" .... the Administration cannot support HR. 1833 because it fails to provide for consideration 
of the need to preserve the life and health of the mother, consistent with the Supreme Court's 
decision in Roe v. Wade. If the bill is not amended to rectify these constitutional defects, the 
Attorney General and White House Counsel will recommend that the President veto the bill. " 
Statement of Administration Policy; December 6, 1995 

While the President opposes late term abortions and has supported state prohibitions of them 
consistent with Roe v. Wade, he believes these prohibitions must provide an exception for 
cases where the mother's life or health is endangered. 
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TALKING POINTS ON H.R. 1833 ("PARTIAL BIRTH'" 

H.R. 1833 because the bill fails to protect women from 
serious health threats, as the Constitution and sound public 
policy require. 

The procedure described in the bill is very troubling. I do 
not support use of that procedure on an elective basis,where 
the abortion is being performed for non-health related 
reasons and there are equally safe medical procedures 
available. 

But this bill goes too far because it would prohibit use of 
the procedure even when it is necessary to protect her 
against serious injury to her health. Criminalizing use of 
the procedure in such cases, where women and their families 
must make a tragic choice, violates the requirements of the 
Constitution. 

I told Congress that I would support the bill if it included 
an appropriate exception designed to protect women against 
serious injury. Congress rejected this properly balanced 
proposal, which would have reserved this troubling procedure 
for those rare circumstances where it is necessary. 



TALKING POINTS ON H.R. 1833 ("PARTIAL BIRTH") 

• The President will veto H.R. 1833 because the bill fails to 
protect women from serious health threats, as the 
Constitution and sound public policy require. 

• The procedure described in the bill troubles the President. 
He does not support use of that procedure on a purely 
elective basis, where the abortion is being performed for 
non-health related reasons and there are equally safe 
medical procedures available. 

• But this bill goes too far because it would prohibit use of 
the procedure even when it is medically necessary, as the 
only feasible way of saving the woman's life or protecting 
her against serious injury to her health. Criminalizing use 
of the procedure in such cases, where women and their 
families must make a tragic choice, violates (as it should) 
the requirements of the Constitution. 

• The President told Congress that he would support the bill 
if it included an appropriate exception designed to protect 
women against serious injury. Congress rejected this 
properly balanced proposal, which would have reserved this 
troubling procedure for those rare circumstances where it is 
medically necessary. 

• The criticism made by some members of Congress that the 
President's proposed exception would have swallowed the 
general ban is unfounded. The President made clear that his 
proposed exception would have applied only when there was 
serious harm to health. The President made clear that in 
any other case the prohibition would have applied. 

• Serious harm means serious harm. It doesn't include, as a 
recent advertisement suggested, feeling alone, having an 
unhappy childhood, or not fitting into a prom dress. Ads 
such as this trivialize profoundly tragic situations, in 
which a woman will suffer real and serious harm to health in 
the absence of this procedure .. AII one needs to do is to 
listen to some of the women who have had this procedure to 
understand what kind of harm the President is talking about. 

• Moreover, the President's proposed amendment would not have 
been subject to abuse by doctors, as some have claimed. The 
bill would have continued to be a criminal prohibition, 
imposing imprisonment and fines on any doctor who violated 
it. When a criminal law says that a doctor cannot perform a 
procedure unless there is risk of death or serious injury, 
few doctors will take the risk of performing the procedure 
in any other circumstances. 
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TALKING POINTS ON H.R. 1833 ("PARTIAL BIRTH") 

• The President will veto H.R. 1833 because the bill fails to 
protect women from serious health threats, as the 
Constitution and sound public policy require. 

• The procedure described in the bill troubles the President. 
He does not support use of that procedure on a purely 
elective basis,where the abortion is being performed for 
non-health related reasons and there are equaliy safe 
medical procedures available. 

• But this bill goes too far because it would prohibit use of 
the procedure even when it is medically necessary, as the 
only feasible way of saving the woman's life or protecting 
her against serious injury to her health. Criminalizing use 
of the procedure in such cases, where women and their 
families must make a tragic choice, violates (as it should) 
the requirements of the Constitution. 

• The President told Congress that he would support the bill 
if it included an appropriate exception designed to protect 
women against serious injury. Congress rejected this 
properly balanced proposal, which would have reserved this 
troubling procedure for those rare circumstances where it is 
medically necessary. 

• The criticism made by some members of Congress that the 
President's proposed exception would have swallowed the 
general ban is unfounded. The President made clear that his 
proposed exception would have applied only when there was 
serious harm to health. The President made clear that in 
any other case the prohibition would have applied. 

• Serious harm means serious harm. It doesn't include, as a 
recent advertisement suggested, feeling alone, having an 
unhappy childhood, or not fitting into a prom dress. Ads 
such as this, trivialize profoundly tragic situations, in 
which a woman will suffer real and serious harm to health in 
the absence of this procedure. All one needs to do is to 
listen to some of the women who have had this procedure to 
understand what kind of harm the President is talking about. 

• Moreover, the President's proposed amendment would not have 
been subject to abuse by doctors, as some have claimed. The 
bill would have continued to be a criminal prohibition, 
imposing imprisonment and fines on any doctor who violated 
it. When a criminal law says that a doctor cannot perform a 
procedure unless there is risk of death or serious injury, 
few doctors will take the risk of performing the procedure 
in any other circumstances. 
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THE WHITE HOUSE 

WASH INGTON 

March 26, 1996 

NOTE TO GEORGE STEPHANOPOLOUS 
JACK QUINN 
ELENA KAGAN 

From: Jeremy Ben-Ami 

Subject: Materials on HR1833 

I understand that there was further discussion at 7:30 this morning about additional materials 
Leon wants to prepare for the final vote on HR1833 this week in the House. 

Attached are current talking points and q and a, as well as the President's letter and some 
articles on the women whose stories are the best ammunition against the bill. 

Please let me know what else you and Leon need. 

cc: Carol Rasco 
Martha Foley 
Nancy Ann Min 
Debbie Fine 
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GUIDANCE FOR TALKING ABOUT HR 1833 
FOR INTERNAL USE ONLY 
AS OF 3/25, 4 PM 

The President made his views on HR1833 clear in a letter to Congress on February 
28, 1996. In that letter, the President stated that he could not support HR1833 as 
amended by the Senate. 

THE DECISION TO HAVE AN ABORTION SHOULD BE BETWEEN A WOMAN, HER 
CONSCIENCE, HER DOCTOR, AND HER GOD. The President further believes that legal 
abortions should be safe and rare. 

THE PRESIDENT HAS LONG OPPOSED LATE TERM ABORTIONS except where ~. 

necessary to protect the life or health of the mother. As governor, he signed a law barring 
third trimester abortions except where necessary to protect the life or health of the mother. 

THE PRESIDENT FINDS THE PROCEDURE DESCRIBED IN HR 1833 DISTURBING. 
He cannot support its use on an elective basis. 

HOWEVER, IN CASES WHERE, IN A DOCTOR'S MEDICAL JUDGMENT, THE 
PROCEDURE IS NECESSARY TO SAVE A WOMAN'S LIFE OR PRESERVE HER 
HEALTH, the Constitution requires that a woman's right to choose this procedure be 
protected. 

HR 1833, as drafted, DOES NOT MEET THE CONSTITUTIONAL REQUIREMENTS of 
Roe and subsequent decisions, to protect the life and health of the mother in laws regulating 
abortion. 

THE PRESIDENT IS PREPARED TO SUPPORT AMENDED LEGISLATION that makes 
clear that the prohibition of this procedure does not apply to situations in which the selection 
of the procedure, in the medical judgment of the attending physician, is necessary to preserve 
the life of the woman or avert serious health consequences to the woman. 



Q and A on HR 1833 FOR INTERNAL USE ONLY 
3/25/96 p.m. 

Will the President veto HR 1833? 

If the Senate-adopted version of HR 1833 is passed by the House, the President has made 
clear that he would veto it. 

He has also made clear in his February 28 letter to Congress how HR 1833 could be changed 
so that he would support it. 

The President has stated that HR 1833 as currently written does not adequately protect 
the life or health of the woman. How does it fail to protect life or health? What does he 
consider adequate protection of health? 

The current bill, in both its House and Senate versions, prohibits the use of this· procedure 
even when a doctor has determined that it is necessary to protect a woman from serious 
adverse health consequences. 

In many cases where this procedure has been used, the physician has made the judgment that 
carrying the pregnancy to term could involve serious danger to the health of the mother or the 
potential loss of the woman's future reproductive capacity. These are extremely rare cases, 
where, for instance, there is the onset or worsening of a medical condition, such as diabetes 
or certain kinds of cancer or where carrying to term a fetus with a fatal anomaly could put the 
mother's life or health at risk. 

The President believes a doctor must have the discretion in such cases to use whatever 
procedure best protects the woman -- including the procedure described in this bill. 

Does the President's position on this bill indicate a change in his position on abortion? 

No. The President's position on abortion is consistent. He supports the Constitutional 
guarantee for a woman's right to choose as defined in Roe v. Wade, and he would oppose any 
attempts to overturn that guarantee. He believes that the decision to have an abortion is very 
personal -- one that is between the woman, her doctor and her faith, and that abortions should 
be safe, legal and rare. 

That's why he has consistently protected women's health and safety, and the right of American 
women to make their own reproductive choices, while he has worked to reduce the number of 
unwanted pregnancies. 

However, he also believes that states have the right to pass certain restrictions, especially on 
late-term abortions, that are consistent with that Constitutional guarantee. For example, when 
he was Governor of Arkansas, he signed a bill that prohibited third-trimester abortions, except 
when necessary to protect the life or health of the woman. He also signed a parental 
notification law with a judicial bypass provision applying to pre-viabilitY, abortions. 
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The President's support for an amended HR 1833 that would adequately protect the life and 
health of the mother is consistent with his view that certain narrow regulations of abortions, 
which do not interfere with the woman's ultimate choice, are permissible. 

Recently, a judge in Ohio ruled that legislation banning a procedure similar to this one 
was unconstitutional. Is the President's position consistent.with this ruling? 

Yes. Although the federal and state bills differ in detail, both fail to protect adequately the 
woman's health. This was one of the bases for the Ohio court's decision. The President finds 
HR 1833 unconstitutional for that saine reason. 

There are some in the provider community who would object to Congress taking a 
position on a medical procedure as a dangerous precedent. What's to say that this kind 
of position won't lead to Federal regulation of a variety of medical procedures? 

The President respects the importance of the doctor-patient relationship, and of the medical 
community's unique ability to make these complicated judgments about what is best for the 
patient. 

That is why he has stated that there must be exceptions to the prohibition in HR 1833 when 
the attending physician, in his or her medical judgment, determines that this procedure is 
necessary to avert serious health consequences for the woman. And that is why, fer example, 
he has been so opposed to Congressional attempts to undermine the Accreditation Standards 
developed by the medical community. 

Don't you think that this position will fuel current efforts at the state level to limit access 
to abortion? 

The President has been clear that he supports the Constitutional guarantee for a woman's right 
to choose as defined in Roe v. Wade. He believes that the decision to have an abortion is 
very personal -- one that is between the woman, her doctor and her faith. However, he also 
believes that states have the right to pass certain restrictions, especially on late-term abortions, 
that are consistent with that Constitutional guarantee. For example, when he was Governor of 
Arkansas, he signed a bill that prohibited third-trimester abortions, except when necessary to 
protect the life or health of the woman. He also signed a parental notification law with a 
judicial bypass provision applying to pre-viability abortions. 

But he opposes any efforts to violate a woman's reproductive rights, and he certainly is not 
aiming to fuel those efforts. 
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THE WHITE HOUSE 

WASHINGTON 

February 28, 1996 

The Honorable Henry J. Hyde 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

I understand that the House is preparing to consider H.R. 1833, as 
amended by the Senate, which would prohibit doctors from performing 
a certain type of abortion. I want to make the Congress aware of my 
position on this extremely complex issue. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her God. 
I strongly believe that legal abortions -- those abortions tnat the 
Supreme Court ruled in Roe v. Wade must be protected -- should be 
safe and rare. I have long opposed late-term abortions except, as 
the law requires, where they are necessary to protect the life of 
the mother or where there is. a threat to her health. In fact, as 
Governor of Arkansas, I signed into law a bill that barred third 
trimester abortio~s except where they were necessary to protect the 
life or health of the woman, consistent with the Supreme Court's 
rulings. 

Th~ procedure described in H.R. 1833 is very disturbing, and I cannot 
support its use on an elective basis, where the abortion is being 
performed for non-health related reasons and there are equally safe 
medical procedures available. As I understand it, however, there are 
rare and tragic situations that can occur in a woman's pregnancy in 
which, in a doctor's medical judgment, the use of this procedure may 
be necessary to save a woman's life or to preserve her health. In 
those situations, the Constitution requires that a woman's ability to 
choose this procedure be protected. 

I have studied and prayed about this issue, and about the families 
who must face this awful choice, for many months. I believe that we 
have a duty to try to find common ground: a resolution to this issue 
that respects the views of those -- including myself -- who object 
to this particular procedure, but also upholds the Supreme Court's 
requirement that laws regulating abortion protect both the life and 
the health of American women. 



2 

I have concluded that H.R. 1833 as drafted does not meet the 
constitutional requirements that the Supreme Court has imposed 
upon us, in Roe and the decisions that have followed it, to provide 
protections for both the life and the health of the mother in any 
laws regulating abortians. 

I am prepared to. suppart H.R. 1833, however, if it is amended to. 
make clear that the prohibitian of this pracedure daes nat apply 
to. situatians in which the selectian of the procedure, in the medical 
judgment of the attending physician, is necessary to. preserve the 
life af the waman ar avert serious adverse health cansequences to. 
the waman. 

I urge the Cangress to ameng, H.R.1833 to. ensure that it pratects the 
life and the health af the waman, as the law we have been elected to. 
uphold requires. 

Sincerely, 
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On MardI 24, 1995, CDreen CosmIIo IWS seWn monJbs Into her 1bird pregllGl1tY. Llrrasaund 
_led her felUS hod 0 severe and fmoIlleUfOlogical disorder, The feIus hod been lIIlbIe 10 move 
to/two IIIOI1Ihs.. The heed was swollen ..,;m fluid ond lhe boay was SIIff. A ccnseMI1ive ~, 

(Oleen ponicipoted in "WllIks fOllile" and . 
never riloughr she'd be ~ed with IUdl 0 

d~on. The ~Jlos decided, wilh !heir 
dlXlDr, !hat an obortion IWS the soIesr aprion 
for Co!een's heoI1I1 and funre Iel1ilily. The 
procedure Coreen ~ wouk! be banned 
by1l1isbiJl. 

-We Ole the fumiies who love and WOnT W' 

babies. We ore !he famiies who wi! flxmr 
have a hole in GIK ileGrts. • .JI detpIy soddens 
me thai you ISenalolS) are making 0 decGion 
ha.ing never woil:ed in 011 shoes." 

- LOreen Luslella 

~dJcnI and aoudie lodes were de'lllS!tlmd. Their first child, due in mree momhs, WIIS diagnosed wtdi a 
falol chlornosomal CISO~, whidl. amoog orher problems, CIIl1led emnsiW brein damage end seriOl5 
heg~ compicatioC5. The telUS wtIS a~ severely deformed and g"en no chonce ci Mng. The Alles 
decided fOl me sake of their romily and funJre chldren to end the pregnancy. The procedure ClauDIO 
needed would be banntd by mis bl 

"AilhoLI!Jh I never imagined I'd hove 10 make a dedsion like rrus, 1 (on hooestly 1211 you thor far 
mony reasons we feel very bles:ssd. FirsT. we were able to lind out when we did. Second, that 

we had O({e5I ID me finest 
medicol core in the world. Third. 
we rIVe in a ~cce where our 
right 10 me mar choice Ims 
not been compromised. .. yel: 

- tlau~ia Mes 

lost fall, Tammv Wolls and her husband were elated by the news of her pregnancy. But chef 
a rounne uJ~osound in the seventh month, the Walls leamed !heir lenrs WDS suffering from 0 

devasrofing chrolOOSDmol disorder ond would not ~ve. knowing the fetus was going lD die. the 
Wa:rs mode the mosr diffic1JIr decision of their rIVeS and had on obonion. The prv<edure Tommy 
needed would be bonned by this bill. 

'Unlll you've walked 0 m~e in my shoes don't pretend to !:now whol this is Iil:.e for me. 
Everybody has got a reoson for what 
they hove 10 do. Nobody should be 
for(ed inlll hllVing lD moke The wrong 
decision. Thors whor would hoppen d 
this legis/ofion is pOISed: 

-lammyWan~ 

II 32 weeks infO her mudtwanred pregnancy, Vikki Stdlo Ieorned ~ her fetus had nine severe 
almmrJIti:s - induOllig a fkid.flled aGllilrn ¥Am no brain !issue at 01. Yrdi, a mollvlr of 1'MI,IJld 
her IWand CIIIISIhed a series of specioIim, who offe!ed no hope. For Vrkki, a diaOOnc.1he. 

~ 111 plolet! her hechb and preserve her Iertiiry 
was an obortion. Today, VikI:i is again pregncnr. She 
was O4JI1llged v.ilen the do.:1W YAle SIlled her iile, 
hecltb end sority." lhe doctor Ydw plaiIe she stiI 
keeps on her refrigeraIor, coiled end flIld her the Prcce
dUl81hot sowd her ile was iI danger of bemg bamed. 

'[1] 've been IOId maIhers I:ke me cD \\VlI pe:fucr . 
bebies .•• [My S4!1) wasn'l impeIfect-he was 
~ With life. The ort{ !lUng kt.epu-g Imn 
oiMl was my body, He ccWI never hove miwd 
outside my womb ... We hope lI1e Serote ~ bn 
10 the voices of fumilies end rejed S. 939: 

- ViKKi ~Ie"a 

Eighteen months ogo, Vii.i Wilson, a Me, end her physician-htrsbond SiU were expeaing 
thek rtlird chITd. Eony !eSIS showed the pregllOfI(y to be normal. But, in !he eighrh monrh. 
uil!osound showed the fetus had a foral condi~on - ~thirds of rile brain had formed 
ou!Side me skull Corryirlg the pregnoncy 10 lerm would imperil VMs life and healrh. In 
cOIlSUllliffon with !heir dDClOr, Viki and Bill mode the heortbreoking decision 10 him on obonion. 
The procedure V'dd needed would be bonned by JlUs bm. 

"I strDllgly beliave thor !his decision should be left within the intimocy of The fomtly unit. We 
are 1IJe 0IIe:I who hove 10 
live with our decision." 

Erial FOI was 22 weeks pregrnJIII 00 Oaober~ 19, 1995. when dom)ls discovered her fJts had 
SlOpped gro";ng, hod suffered severe heart damoge end was goinQ 10 die in tern1l1e pain. Erim 
end her husband 1001: meir dOOo(s advice om! deeded on obolTion would be !he option tIlrrt would 
best preTed Erica's abilily 10 hove children in !he future. 

'Did I just dBtide in my fifth month rholl was tired of being pregngot? No! No! No! ." 
[This was] rhe most troumaric incident of my lile ... So, imagine my horror, when during my 

IVCIJpMllion, I turn on (·SPAN and see 
The House of RepresenlDlives vol! to 
make this very some procedure iIIegol: 

-frica fox 



THE WASHINGTON POST 

"A Decision Based Entirely in Love' 
The so-called "partial-birth abortion 

ban," which the National Right to Life 
Committee's Douglas Johnson supports 
[op-ed, July 16J, would have destroyed 
my life and my family. I'm a registered 
nurse and practicing Catholic from 
Fresno, Calif., married to an emergen
cy room physician. We have three beau
tiful children. John is 10, Kaitlyn is 8, 
and Abigail is in Heaven with God. She 
left this world of pain and suffering 
peacefully last year, thanks to the com
passionate care of lames McMahon
the Los Angeles physiciaJi who has been 
maligned by antiabortion politicians try
ing to ban thesurgeri I had: 

Abigail was very: much planned and 
wanted. I had the usual battery of tests, 
and everything came out clear: Then I 
had a final ultrasound at 36 weeks, just 
four weeks from my due' date, and the 
world came crashing down around us. 
Our child was diagnosed with an ence
phalocoele. Most of her brain had 
grown outside her head, and the brain 
tissue was largely abnormal. Abigail 
could never survive for long outside the 
womb, and she was already suffering. 
My husbanrl and I made a decision 
based entirely in love to end this preg
nancy. 

Fortunately, we were referred to 
McMahon, who performs a procedure 
called the intact D&E, which has been 
documented as one of the safest surger
ies for a woman in this situation be
cause it prevents unnecessary bleeding 
or tearing. In addition, removing the 
fetus intact allows for better pathologi
cal analysis, helping geneticists deter
mine what went wrong and helping us , 
find out if we can someday have another 
healthy child. Finally, because the fetus 
is removed intact, families can see their 
babies, hold them and say goodbye. I 
can't tell you how important this is. 

There areniany misconceptions be- ' 
ing promoted :about this surgery, most 
of them given out hypeople' who have 
neither ,witnessed, the procedure ,nor 
spoken to ,the doctors who perform it. 

, For example, ma'ny antiabortion ac
tivists cl<ilin that McMahon performs 

. many "elective" abortions th'is way. I'm 
I ' 

not sure what they mean by elective, 
since I know that 95 percent of McMa
hon's patients are referred by at least 
one, and usually several"perinatologists 
and geneticists who have tried in vain 
to save a desperately wanted pregnan
cy. How "elective" is it to have an 
abortion when your child .will live only a 

week or a month after birth and will ' 
never experience anything but pain? 

The backers of HR 1833, the bill that 
would ban this surgery, also claim that 
fetal demise doesn't occur until midway 
through the procedure. My husband 
and I were there, and. We know ·that's 
not true. We are medical professionals, 
and we insisted on complete, accurate 
information about the surgery I 'would 
undergo. C',··.C ,: "..: ' 

,Finally, we, aretoldb{ari~liO~on " 
groups that weshoilld "simply-have ."Iet. 
nature take 'itS course" oi"ha~~tiiidiiCed' 
early labor. My husband and IweteIiQt,~ . 

, about;,to let·, Abigail ;suffer. drre .. , iIIore " 
minute ... Fuipterritore," ,coritiil~g' ~e ' ," ", 
pregnancy coiJId~hay~ putiniyheaIt!i·in,' ' 
je~pardy:.; .... ',", ..... '>. ~: ,,:, ,: :i' 

, I wish th~' people' who ·~oilld judge, ' 
, me and myfimily' could',\1i3jI('.m:6ur " ' 
,shoes for just 'five!min\!t~s{We'''wete " 
faced With the, worst tra'g'ei:lyof 1lur .. 
lives, and we coped with fti iii :thi! best 
way we cou,ld;:If, it .. hap~lied" again, 
we'd do the saJiJe. That'is;.jfiCongress 
doesn't make my doctor 'a c;rlrninal.· 

, .-JlikiWilson 
The writer is working with the 
National Abortiim Federation 

, to defeat HR 1833. 
. "", :;: 

-
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t'
hose . who' want Con-

- . 'gress to ban a contro-
.. / < verslal. 'tate-term 

, ;,aIiortion' .' technique 
,'. might think I would be 

.. '. . ., (Ul' ally,I was raised in 
a conservative; religious family, MY' 
parents a're. Rush Llmballgh fans, 
I'm a, Republlcanjvho always be
lieved ~Iu\r ajJpi"t~pn was wrong, . 

Then.! had :qn,e" :,_ ..,. _ . 
It wasJ:l:.t.~uPllosed to be that way, 

My Uttl,e'glr,I.;J(ap!erlre.:Grace. was 
suppose,~J(l.~~xe;.~.~~I! ,P()rn in .the . 
sum!!'ier~'I'h~:bl~SAf:I!ly two.other· absorb:'lirrmlotlc fluid. it had gath
child;'efitiad:pE{~i;i;easy; andrnY !lIIS; eredIn my;",terus to such d(Ulgerous 
band,ij:ndJl»tW~~a, ah?,~~delivefy,.· levels that I weighed as much as If I 

Butdls,a$te~)s~ruck. In my:seventh:~eieaffiil1 term: i 
month:, 91ir~~~I1!1.testing :,~ho\Vlld - .. ' I, carried, my daughter for ~wo 
that:s<imethii1~'~as terribly .wrongmoreagonlzlng weeks, If I couldn't 
withmy"piiq ,:~¢~au~e,ofa lethal-save herllfe. how could I spare ~er 
neuromuscula ··.·dlsease.· her body paln? How could I make her pass.ing 
had stiffenedup'iilside my uterus, .. peaCeful and dignified? At first I 
She hadii·.t' iieen able' to move any wanted the doctors to induce labor. 
part ofher~iiy self for at least. two .but they told me that Katherine' was 
months, Her 'lungs had been unable wedged so tightly in my pelvis that 
to stretch to'preparethem for air, there was a good chance my uterus 

Our doctors told us that Katherine would rupture, We talked about a 
G'race could'not survive. an'dth!lt her Caesarean section, But they said that 
condition inade giving birth daiiger- this. too. would have been too danger
ous for me' . ..;. possibly even Iife- ous for me, 
threatening, Because she could not Finally we confronted the painful 

Careen Costello 'testified at the Sen
ate Judiciary Committee's hearing 
on late-term abortions on NOli. 17. 

reality: our only real option was to 
terminate the pregnancy, Geneti
cists at Cedars-Sinal Medical Center 
In Los Angeles referred us to a doc-

When alate-term 
abortion is.the 

only option. , 

tor who specialized in cases like 
ours, He knew how much pain we 
were going through, and said he 

'would help us end Katherine's pain in 
the way that would be safest for me 
and allow me to have more children, 

That's just what happened, For 
two days, my cervix was dilated until 
the doctor could bring Katherine out 
without injuring me, Her heart was 
barely beating, As I was placed un, 

,der anesthesia. It stopped. She sim
ply went to sleep and did not wake 
up .. 'I'he doctor.then used a needle to 
remove fluid from the baby's head so 
she could fit through the cervix, 

When it was over. they brought 
. Katherine in to us. She was wrapped 

In a blanket. My husband and I held 
her and sobbed, She was absolutely 
beautiful. Giving her back was the 
hardest thing I've ever done, 

After Katherine. I didn't think I 
would have more children, I COUldn't 
imagine living with the worry for 
nine months, imagining al! the things 
that could go wrong. But my doctor 

. changed that. "You're a great moth· 
er." he told me, "If you want more 
kids. you should have them," I'm 
pregnant again. due in June, 

--; h~. IVevJ \j () ('/'( 

J 1/20/ q s 
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I still have mixed feelings about 
abortion. But I have no mixed feel
ings about the bill, already passed by 
the House and being considered in 
the Senate, that would ban the surgi
cal procedure I· had, called intact 
dilation and' evacuation. As I 
watched the Senate debate on C-Span 
this month, I was. sick at heart. Sena
tor after senator talked about the 
procedure I underwent as if they had 
seen one, and senator after senator 

. got it wrong. Katherine was not cava
lierly pulled halfway out and stabbed 
with scissors, as some senators de
scribed the process: 

I had one of the safest, gentlest, 
most compassionate ways of ending 
a pregnancy that had no hope. I wi1\ 
probably never have to go through 
such an ordeal again. But other wom
en, other families, wi11 receive devas
tating news and have to make deCi
sions like mine. Congress has no 
place.in our tragedies. 0 

2 or z. 



There's no way to judge what another is experiencing 
. . - physically, everything was ~ne. He said, Basically, I forced the subcommIttee t 

As I SIT in my baby's room "I'm going to tell you two thmgs: FIrSt, I hear what they dId not want to hear. Th 
looking at her hand and foot 'N 0 body never want to see you again. I mean t~at truth. Here are the facts: . 
prints, her picture and .memory h Id b in a good way. An~ second, my Job Isn t The bill bannin?, thIs 'proc~dure IS be· 

card, I smile. These are good things, good S OU e done with you untJ! I get t~~ news that ing referred to as Partial BIrth Abor. 
memories ... but she's gone. So for her you've had a healthy baby. He gave us tion." This term IS mtentlonally mpam. 
liow I fight legislators in Congress who forced into hope that this tragedy wasn't the end, matory and, in fact, made up. MedIcally 
are ~ttempting to ban the procedure I un· that we would have a child just as we'd there are no "partial birth abortions" 
derwent this March that made all of making the planned. . and this term is not based on medIcal 
those memories possible. I remember getting on the plane and as fact and furthermore IS not the Issue. 

Looking back at the events that go~ me wrong soon as it took off we were cr~lng be: Approximately 90 percent of abortion: 
to this moment, It'S hard to beheve It s d .. , cause we were leaymg our c~lld behmd. performed in the U.S. occur in the first 
real. This is a story of heartbreak and. eClSlOn.. I don't know how to explam the heart· trimester. Abortion is not available in tl 
tragedy, but also one of great compassIOn _ ache. There are no words. There's noth· third trimester except in dire situations. 
and love. - Tammy Watts ing I can tell you, express or show you Le. sever fetal anomalies, or complica. 

In the Fall of 1994, my husband and I that would allow you to feel what I feel. tions that pose a grave risk to the worn. 
were elated to find out I was pregnant. eyes six fingers and six toes and en· Think about the worst thing that has an's life or health. Fewer than one per. 
We told everyone! Almost as soon a.s the larged kidneys which are already failing. happened in your life and multiply It by a cent are performed past the 20th week _ 
confirmation came s~ did the mornmg The mass on the outside of her stomach million. Maybe then you would be close. of this tiny fraction fewer than one.tent! 
sickness. About the' time those symptoms involves her bowel and bladder, her geni·· I am a whole new person, a whole dlf· of one percent are performed after 24 
went away I started having contractIOns. tals are abnormal and her heart and otll· ferent person. Things that used to be 1m· weeks. At this stage statistics and reo 
Although several ultras?un~s and the al· er major organs are also affected. portant now seem silly. My family al!d . search suggest that the numbers are 
phafeto protein test (whIch IS supposed to I'm sorry, but your child wiJI not live." friends are everything to me. My behef m about 600 per year. 
detect fetal anomalJes) were normal, my The genetic counselor immediately told God has strengthened.. . In closin I can tell you one thing-
doctor felt I should stay out of work for us about·Dr. McMahon in Los Angeles Through a lot of prayer and talk WIth after our e~perience I know more than 
the duration of my pregn~ncy. Even so, and the procedure he performs if we my p~stor, I've come to realize that ev· ever that there is no' way to judge what 
our excItement kept growmg, a~d we chose to end the pregnancy. Knowing our erythmg happens for a. reason and Mac· someone else is going through. Until 
made the normal plans, ever~thl!lg that baby was going to die and would proba· Kenzie's life had meaning. I knew It you've walked a mile in my shoes don't 
prospectIVe parents do. Nothl~g In !lly . bly suffer a great deal in doing so, my would come to ~ass someday that I ,-,:,ould pretend to know what this is like for me 
hfe ever prepared me for the sItuation we husband and I made the choice and ~~d out v:hy thIS happened, and I thmk Everybody has got a reason for what 
were about to face. scheduled an appointment for the next It s for thIS reason: . they have to do. Nobody should be force. 

Dunng a routme seven·month ultra.. day.. I was invi~ed to Washmgton p.C .. last into having to make the wrong ~ecis~on. 
sound, a problem was found. In t~e dizzy The procedure began Thursday morn· week to testIfy before a house JudiCIary That's what would happen if thIS legIsla. 
ing three days t.o follow, afte~ seemg a ing and on Friday, March 17, it was over. subcommittee in Congress abou~ our ex· tion is passed. 
number ofspeclahsts, our.chll~ would be Th k t thO p 0 edure that Dr Mc perience with the hope ofrevealmg the . . 
diagnosed with a devastatmg dIsorder' Mah~; u~e~, w~sw~r; able to hold her, . real human side to this issue that had yet So, the.be?t thmg that I can do, for 
called Trisomy·13 where on the 13th gene love her and say goodbye. We named her to be heard. I was given the opportunity MackenZIe, ISto continue thIS fight. I 
there is an extra chromosome. Mackenzie Blaine. to speak for hundreds of other families know she would want me to. 

I will never forget what the doctor told Before gOing home the following day, I and tell the tragic circumstances under 
us as I looked out the window of that San had a check up with Dr. McMahon and which our decisions were made. • Tammy Watts is a resident of Aptos. Francisco skyrise building. "She has no . 
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Lifesaving 
Optionor 
Criminal 
Conduct?· 

ROBIN ABCARIAN· :': 

To be·fKl";' 
C e·c .tJ'!$i 
hon().sL 

whal Claud,!,a 
Crown Atl.,.; 
and her h~ 
band, Rlchl.\'.Q. 
Adeg, chose·;t!. 
1993, 26 weelW 
into Clau~ 
pregnancy, . '*'~ 

8n e1eclive abortion. Yes, they lJa,d 
already signed up for Lam·a'z~e 
classes. Yes, the shower invitations 
had already been mailed. Yes, .\itt 
Sa·nla Monica couple de<!ply want"" 
ed this baby. And yes, when it 
became clear- heartbreakingly 
clear-thatlhe son Claudia carried 
was hopelessly malformed and 
destined to die, they eluted to 
terminale the pregnancy. 

Claudia and Richard could have 
waited. They could have waited for 
the baby to die In utero, pooslb[y 
endangering Claudia's heelth, p!Jr,' 
ting her ability to carry and deliver 
another child at risk. Or they could 
have waited for labor and delivery, 
and hold vigil over a child who. 
doctors assured them. would have 
died within hours. days or at the 
most weeks after birth. They could 
ha ve opted (or" Cesarean ,,,,,tion. 
" s~rglcal procedure that carries 
ris~c:; to the rr:olh~r 3nd i3 mennt to 
3aVt" the life of ;] baby, i3u~ this 
baby. clcar!~{, was doomed 

, ~ .. 

And Claudia and Richard des
perately wanted aoother child, 

So they elecltd to have the only 
procedure they Celt would allow 
them their best shot at biological 
parenlhood-"Intact dilation and 
evacuntion. " 

Over three days, Claudia's cervix 
WllS dilated. She wa~ given enough 
anesthesia and analgeBicthat her 
baby was dead before he was 
delivered. To remove the (etus 
without irreparable harm to Clau· " 
dia's womb, her doctor inserted a 
needle at the base of the baby's 
skull and drained rluid, allowj'ng 
lhe head to be gently compressed 
In order to pass through the birth 
canal without damaging It. 

What lhe Ade~es experienced is 
tht> st)·r.allcd portia I birth abortion 
procedure thaI Congre.o;s may be on 
the verge of outlawing, lhe proce· 
dure that has been successfully and 
Illriammatorily mischaracterized liS 

the hcarU"s~ slaying of the help· 
IC$S with scissor jabs :0 the skull 
and a sucking OUt of the brains. 

o 
It's hard not to wince as you look 

at the illustrations that have been 
displayed on Capitol Hill and 
placed as ads by the National Right 
La Life Committee. A healthy
looking, Gerbercsque and appa-r. 
cntfy full· term baby is being 
pulled from a womb, It's head 
impaled with scissors. 

What'S even· harder to look at 
whal you will never see on C: 
SPAN and what is (ar more In· 
,tructive, photographs of th .. reel 
fctuoes that hove been aborted 
using lhis technique-fetuses with 
IJrains oUlside ncarly nonexislent 
.-kulls. willI faces lhat are unrccog· 
1'lIzahlc llS human. J.nd so on. The3e 

rlc;:~c !l~r. AIJCARIA~', C2 
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ABCARIAN 
Coati ..... frona £1 
are the kinds or third-trimester 
babies whose mathern' reproduc
tive lives are being protected by 
"Intact dilation and evacuation." 

It was clear to the Adeaes when 
they recently testllied Ilgalnat the 
bill before: the ~nate Judiciary 
Commlttce"!thllt many leg1slatorll 
somehow rJelleve that cases like 
theirs would be exempl tram the 
proposed l~w, already approved by 
the House lind up ror a Senate vote 
as early 33 \:,his week. 

But thers are no exceptions un
der the pronosed law. 

It crlmlnali~3 a rarely used 
medical procedure, period. It does 
not bend, to protect maternal 
health, even though the Supreme 
Court ruled in Roe vs. Wade that 
the government may not limit 
abortions-even after fetal viablll· 
ty-If the liCe or health of the 
mother Is at risk. 

On this ba.si8 (and others, In
cluding gender dJ8crlminalion 'and 
undue burden) opponents argue 
the bill ill uncol18Ututional. 

It senators insist. as the House 
hall done, in ImposIng themselves 
between doctors and patients. then 
it will be up to the Pre~idcm to 
restore the sanctity of that rela
tionship. lC he (ails. thell il will. 

once agaIn, be up to the courts. 

o 
Claudia and Richard Ades tricd 

to see Sell. Bob Smith, the New 
Hampshire Republican who intro
duced the Senatc's version of the 
bill. He refused to see them, they 
said, but they did run into him in a 

_ hallway. 
"I told him the procedure saved 

our Uves," Richard said. "And he 
saId, 'I disagree With you.' " 

Careen Costello of Agourn, who 
also testified Ilgainst the bill, had a 
sImilar experIence. 

"I am a registered Repul.llican," 
she told senators, "and .very can
servalive. r don't bclieve in ",bar-

" 

tlon. BecalUle of my deeply held 
Christ"'n bellefs, I knew that [. 
would never have an abortion." 

But last March, Costello dIscov
ered when she was seven months 
pregnant with her third child that 
the baby had a lethal neurological 
disorder. 

performing. After telling her mov
ing atory to a Senate aide, she said 
he looked at her and said, "You had 
other options." 

Her doctors persuaded her that 
an "Intact D & E" -ye:<, an abor
tion-was the best wily to.ensure 
her health. 

"Our darling little girl was going 
to die," she testified. " ... [The 
procedure] left open the possibility 
of more children." 

She and her husband, Jim. elect
ed to have the very procedure that 
abortion (oes would Jail doctors (or 

Any other option wa,,; replete 
with risks that the "intact D & E" 
avoids. 

This couple's choice enabled 
them to hold their child. to sIng to . 
her IIfele63 body, to say goodby. 1t 
enabled Careen Costello to tell 
senators 'he is pregnant again nnd 
e"Peeling her fourth child In June. 

\l/hich $c(!ms to rnC=.ln nothing to 
legIslators bent on dismantling le
gal Jbortion ... one "elective" 
procedure al a time. 
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. the woman is a 

. The black ~~. ~~~~~~~~ .' become truly "'t.,lnDt,"· 
. over late-term . 
shock on Vikki Stella's face wrIt'" H r"mtin" 
pregnancy became, "Oh, my . "'" ": . 

They don't show Tammy Watts'· expression when 
tile doctor reading her ultrasound said quietly, 
"There is something I did not eXpect to see.". 

Nor do they show Coreen Costello'spaiJ) when 
she discovered that there was soniething horribly 
wrong with the child she was e~ing and ,that 
the amniotic fluid puddled in her 'Uterus could 
rupture at any time." ,.... '. 

The woman, her family and her h~ity have 
been cropped out of the illustrations shown on the 
Senate floor as if they were irrelevant 

As for the fetus in this pro·life )lOrtfolio, the 
perfect, Gerber·baby outline ora fetus in the birth 
c~al? It doesn't look much like the one in Vtki 
Wilson's sonogram, with two·thirds of her brain 
lodged in a separate sack, looking "as if she had. 
two heads," Nor does it look like the Watts' fetus, 

. which had no eyes, six fmgers and six toes and a 
mass of bowel and bladder outside of her stomach. 
';Would full-color, real·life illustrations be too . 

graphic for legislators? Would it have 'been too 
sensational to show torn cervixes on television, 
fetuses for whom the decision wasn't life or death, 
but what kind of death? Or are they too vivid a 
portrait of the real tragedies that force families 
and doctors into painful decisions. 

Over the past months, we have· watched the 
phrase "partial-birth abortion" forced into the 
P9litical language by sheer repetition. It's been 
used over and again to mislabel a rarely used 
medical technique called .. intact dilation and 
evacuation." 

A bill to criminalize this procedure--described 
with inflammatory inaccuracy as the scissor
sfubbing murder of a conscious baby-sailed 
through the House. It barely lost momentum in the 
Senate and was temporarily detoured last 
Wednesday to the judiciary committee. 

But when the hearings begin next Friday, the 
. chamber will once again be turned into an anti-
abortion art gallery. . 

What is clever about this new visual tack of the 
anti-abortion leaders is that any late-term abortion 
is gruesome. WhClt is maliciollS about this attack is 
that it's aimed at families that wanted babies, at 
women whose pregnancies went terribly awry. 

, ... "li ..... ~." ess.·'-ilM.' . ··.ureen~. ..9 9~·.':P.;f''th!iNii.HOiUiI. :Rfi:hi~~"1 t' .L1fe.t:ommltteefdii$i:fi.li&lWeru.thy'women .... 
c3iTYfug healthY ,babies.'!,'An·overheated Bob· . 

I~~~RW=::=!~~~::~~ the 
'blrtIi<;anal..\:alli!d:thedodlor,·~anexecuHoner." ' . 
. "mieY talked.asjf;Women'cafried their'···· . 
Ipregnaiici~f~r,;36iW~k$~Il;then decided, '~Oops, .' 
1.lcllaiigedmy,mlnd~.lAS·:1f'doctors,perrormed:such 

'!;~rr:$:~~~~~t~;~n~e~ - . 
I ,yoii would nli(lai6wCthilt ~tii~1a:ws aIready .• 
, . re5trtctlate-teriJi :abortioQS 'eXceptfor the life or 
'he3Ifu orlliil :woi\jsiil;'Nor,woUJ.dYou laiow that . 
; thispl-ocedtire is somefunes1hebest bfthe rotten 
, o)i1ions--::the one thiit nia.Y, liest enable a woman to 

'. have another. b3.bY.' You wouli:ln'teven'laiow that 
anesthesia ends·thelifeof.suchit fetus .before it 
coineS down the birth i:anal. ,'.' .... . 

@ut Utis:artWoi"kJ,S'jUstthe IIiost recent 
rendering 'of the 'anH-abortioli strategy .. For years, 

. UWy hav~taigetedj:loctOrs,'the'~eak link" of 
abortion'dghts;thiongh hilraSSnient, death threats, 

·\i!olence. Now theY'are tlu'eateniilgthem With jail .--'- : .;" . . - -.- . 
Fornie hrSttlme,¢()IlIiress hii$ been asked to 

otitlaw ain'edicalpniced~lfit works, right·to· 
. life' advocates hope to eliminate abortion, one 
PJ'<icedure and one. proseeuticinat a time. 

Under the current bill, doctors who don't 
practice the congressionally approved protocol, 
risk two years in prison. Even if the Senate 
amends the law to permit this technique to save 
the life of a whman, it would not:be allowed to 
"merely" save her health. What would that mean? 
A4~islated ruptured uterus? A ."mere" 
hemorrhage? Who would decide? 

Sen: Barbara Boxer, a mother and grandmother, 
spoke to her colleagues last week and asked these 
senators to, yes, think about "babies," The 
C<iiIfornia Democrat asked them to think of their 
own babies, growing and grown daughters, whose 
futures could be at risk. 

Now the hearing'room is set to become a 
"drawing room," Stark, black·and·white renderings 
Qf womb and fetus will carry all the easy appeal of 
propaganda into the judiciary committee, 
.' But life doesn't always imitate art And in this 

real world, oiiIy the women whose pregnancies 
turned into "Oh, my God" can paint the whole 
picture. . 

@ 1995. The Boston Globe Newspaper Company 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

25-Mar-1996 06:39pm 

TO: PolWoman 

FROM: PolWoman 

SUBJECT: Fwd: Abortion Hearings & Congressional Abuse 

We're *steaming* over this one ... 
This rises to the level of legislative violence against women. 
Maybe we should hold *citizen* hearings on Canady's committee? 
E-mail Canady at canady@hr.house.gov 
Regards, 
Bob & Antonia 

Forwarded message: 
From: ATNFR@ASUVM. INRE. ASU . EDU (NANCY FELIPE RUSSO) 
Sender: owner-abigails-l@netcom.com 
Reply-to: abigails-l@netcom.com 
To: abigails-l@netcom.com 
Date: 96-03-24 23:56:15 EST 

Crossposted From: POWR-L <POWR-L@URIACC.URI.EDU> 
Crossposted By: jberman@unm.edu 
Reply To: naf@prochoice.org, NANCY FELIPE RUSSO <ATNFR@ASUVM.INRE.ASU.EDU> 

Joan R. Saks Berman, Ph.D. 
PHS Indian Hospital 
801 Vassar Drive NE 
Albuquerque, NM 87106 . 

FAX 

---------- Forwarded message ---------
Date: Sat, 23 Mar 1996 12:27:30 -0700 

jberman@unm.edu 
(505) 256-4012 
(505) 256-4088 

From: NANCY FELIPE RUSSO <ATNFR@ASUVM.INRE.ASU.EDU> 
To: Multiple recipients of list POWR-L <POWR-L@URIACC.URI.EDU> 
Subject: CONGRESS 

When we start to get complacent about getting involved in politics, 
remember this, and WRITE CONGRESS, RAISE MONEY, WORK IN CAMPAIGNS, AND 
VOTE THESE VICIOUS IDIOTS OUT OF OFFICE. 

This week, there was a special hearing held to entertain anti-abortion 
anesthesiologists who claim those who oppose the D&X ban have lied about 
the fact that anesthetic causes fetal demise prior to D&X. (Note that 
physicians who use this procedure in fact often use digoxin, injected into 
the fetus itself, causing fetal demise before D&X.) 

A member of NAF observed the hearing, and wrote the following account of 
what she observed. I think this should motivate us all to contact our 



reps. and let them know what we think. 

From: naf@prochoice.org (National Abortion Federation) 

Today's hearing in the House Judiciary Committee's subcommittee on the 
Constitution on H.R. 1833 and the ridiculous smokescreen anesthesia issue 
was a true travesty. Two patients had flown thousands of miles 
(Mary-Dorothy Line from Chicago and Coreen Costello, who is seven months 
pregnant and scared to death of flying, from California) to testify. The 
hearing dragged on with the first two panels. When it came time for the 
patients to testify, Congressman Charles Canady (R-FL), the bill's sponsor 
and subcommittee chair, said that they would adjourn for two hours because 
they had to go vote. Congresswoman Pat Schroeder (D-CO) was appalled and 
pointed out that there was no vote. Canady insisted on adjourning -- for 
the obvious reason that he wanted the press to go home without hearing the 
women testify. 

When they returned and the women were allowed to testify, Canady broke the 
testimony up by insisting on taking another break for yet another 
nonexistent vote. (You can always tell if there is a vote in Congressi 
there is a bell and buzzer system.) He cut Core en Costello off and told 
her her time was UPi Pat Schroeder yielded her time to Coreen but Canady 
still kept trying to cut her off. Both Core en and Mary-Dorothy were 
wonderful, providing moving testimony and not giving any ground to the 
antis. They fought back, taking on the anti-choice members' falsehoods 
and deception during the question-and-answer period. Coreen, when cut off 
by Canady, said fiercely that she had flown all the way from California 
even at seven months pregnant, scared to death of flying, because she 
wanted to tell the truth and she couldn't believe they didn't want to hear 
the truth. Coreen, by the way, is from a staunch Republican family and 
was always very anti-abortion. She has been horrified at the behavior of 
the Republicans in these hearings. 

Particularly hateful was Congressman Bob Inglis (D-SC), who, as he had in 
the original markup of the bill, accused the women of being 
"exterminators" who hate children. (Coreen has two kids already and will 
have her third in Junei Mary-Dorothy is expecting her first child in 
September. ) 

Congresswoman Schroeder was so upset by the outrageous behavior and 
manipulation of Canady and his cohorts that she literally had to move the 
microphone away as she was brought to tears. She said that she was happy 
to be leaving Congress if this was what the House of Representatives had 
deteriorated into, and that she was ashamed to be a Member of Congress if 
this was the way women were treated. "A witch hunt," she called it. Even 
Canady and Hyde were stunned into silence by Schroeder's condemnation, but 
Inglis didn't shut up even then. 

It's ugly up here, folks. The House will vote on the Senate-passed 
version of H.R. 1833 next week. We know it will pass, of course, and then 
go to the President, but we would like to win back some of the usually 
pro-choice or squishy Members who were swayed by the propaganda to vote 
against the bill the second time. They had a veto-proof majority in the 
House the first time (though not in the Senate) i let's give Clinton a 
little more reinforcement so that his spine doesn't give way on this one. 
Members who need calls: 

Charlie Rose (D-NC) 



Blanche Lambert Lincoln (D-AR) 
Jim Moran (D-VA) 
Patrick Kennedy (D-RI) 
Jim Traficant (D-OH) 
Rick Lazio (R-NY) 
Marcy Kaptur (D-OH) 
Susan Molinari (R-NY) 
Bill Zeliff (R-NH) 

Obviously, you should call your members regardless of whether they're on 
this list or not and tell them to vote against the bill. 

By the way, does anyone know who, if anyone, is running against Canady and 
against Inglis this year? 

Sorry for the long post but I thought everyone should know about the 
unbelievable behavior that just went on. People at the hearing were 
saying they had never seen things get quite this bad in terms of abuse of 
power. 

National Abortion Federation 
(naf@prochoice.org) 
1436 U Street NW, Suite 103 
Washington, DC 20009 
202/667-5881 

Nancy Felipe Russo, Ph.D. 
Professor of Psychology and Women's Studies 
Psychology Department - Box 871104 
Arizona State University, Tempe, AZ 85287-1104 
(602)965-0380 FAX: (602)953-2693 BITNET: ATNFR@ASUACAD 
INTERNET: ATNFR@ASUVM.INRE.ASU.EDU 



ADDENDUM TO Q AND A ON HR 1833 FOR INTERNAL USE ONLY 
As of 1:30pm; 2/27/96 

The President has stated that HR 1833 as currently written does not adequately protect 
the life or health of the woman. How does it fail to protect life or health? What does 
he consider adequate protection of health? 

The current bill, in both its House and Senate versions, prohibits the use of this procedure 
even when a doctor has determined that it is necessary to protect a woman from serious 
adverse health consequences. 

There are rare cases in which selection of this procedure may be necessary to avert serious 
adverse health consequences: for example, the onset or worsening of a medical condition, 
such as diabetes or certain kinds of cancer; or the danger sometimes involved in carrying to 
term a fetus with a fatal anomaly; or the potential loss of a woman's future reproductive 
capacity. 

The President believes a doctor must have the discretion in such cases to use whatever 
procedure best protects the woman -- including the procedure described in this bill. 
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Abortion Update of Budget and Non-Budget Related Legislation 
For Internal Use Only 
SIGNED BILLS 

I. Treasury Postal Appropriations: Forbids the FEHB from providing federal employees 
the option of purchasing health insurance plans that include abortion coverage, with an 
exception for coverage where the life of the mother is at stake, and for cases of rape 
and incest. 

The President signed the bill on November 19, 1995, though Statements of 
Administration Policy (SAP) had indicated our opposition to this provision. The 

. signing statement by the President did not mention the issue. 

2. Department of Defense Appropriations: Became law on November 30, 1995, without 
the President's signature. This overturns the President's January 1993 Executive Order 
allowing abortions to be performed at overseas medical facilities using private funds; 
Life, rape and incest exceptions are included. SAPs and the President's signing 

. statement indicated the Administration's opposition to this provision. 

3. Department of Defense Authorization: The President signed this into law on February 
10. It enacts into law the policy described above in the DOD appropriations bill. The 
Administration's opposition to this provision was stated in a number of SAPs, in the 
President's statement vetoing the original bill, and in the signing statement. 

4. Foreign Operations Appropriations: After several SAPs conveying the Administration's 
opposition, this bill was signed by the President as a part of the most recent 
Continuing Resolution (the 9th CR) on January 26 and separately on February 12, 
1996. It had been stalled for months between the House and Senate primarily because 
of differences over family planning funding for overseas organizations. The House 
language reinstated "Mexico City" policy, which denies all family planning funding for 
overseas organizations if they perform abortions or speak out about reproductive 
choice, even with private money. (The President had signed an executive order when 
he came into office reversing "Mexico City".) The Senate language maintained the 
President's policy. 

Unable to resolve differences over "Mexico City" policy, the Appropriations 
Committee maintained the President's policy, but reduced funding and complicated its 
administration: without an authorization bill, no international family planning funds 
will be released until July 1 st. Starting July 1 st, international family planning funds 
can be distributed -- but at 65% of the FY95 appropriation. This amounts to 
approximately $80 million less funding than would otherwise likely have been 
appropriated for FY96 (based on a rough estimate from AID). Furthermore, the 
money must be spent in 15 equal installments -- increasing the difficulty of 
administering the funds. In addition, the UNFP A will be funded by the same 
guidelines: starting July 1st at 65% of FY95 spending in month-by-month installments. 

February 27, 1996 
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The "Mexico City" policy, or some variant of it, may appear again in the international 
affairs authorization bill, which has passed the House and the Senate but has not been 
conferenced. The House and Senate bills are very different from each other in many 
ways, however, and it is possible that they will not successfully conference the two. 

5. 9th Continuing Resolution -- Human Embryo Research: A provision in the 9th 
Continuing Resolution prohibits the use of Federal funding for: (1) the creation of 
human embryos for research purposes, and (2) research in which embryos are 
"destroyed, discarded, or knowingly subjected to risk of injury or death greater than 
that allowed for research on fetuses in utero" under Federal law. The latter provision 
has the effect of applying the same standards to human embryo research funded by the 
Federal government as applied to research using fetuses. It is important to note here 
that this provision does not refer at all to fetal tissue research, which is conducted on 
tissue that is the product of a fetus that has been aborted or miscarried. 

Impact on Administration Policy: 
• In January 1993, the President issued an Executive Order lifting the Bush 

Administration ban on Federal funding of research involving transplantation of 
human fetal tissue from elective, induced abortions. Such research, which is 
subject to strict requirements and safeguards, could lead to advances in 
women's health and in treatment of diseases like leukemia and Parkinson's. 
The provision in the 9th CR on human embryo research does not have any 
effect on the President's Executive Order. 

• On December 2, 1994, the President stated that funding of research on human 
embryos, " ... raises profound ethical and moral questions as well as issues 
concerning the appropriate allocation of federal funds ... I do not believe that 
federal funds should be used to support the creation of human embryos for 
research purposes, and I have directed that NIH not allocate any resources for 
such research." Although the provision in the 9th CR goes further than the 
President's policy -- restricting some research that could have been allowed 
under his policy -- it does adopt part of his position. (Note: Some of the areas 
of research restricted by the CR that could have been allowed under the 
President's directive hold promise for improving human health; such as treating 
infertility and preventing birth defects.) 

• The provision in the 9th CR has no effect on research currently funded by 
NIH, which has not yet allocated any funds for human embryo research. 

6. Commerce. Justice State: The prohibition of use of Justice Department funds for 
abortions for female prisoners, with exceptions in cases involving rape or danger to the 
life of the woman, became law as part of the 9th CR on January 26th. This is 
effective through 9/30/96. The President has expressed opposition to this provision in 
his veto statement of the Commerce, Justice, State Appropriations Bill on December 
19. The Justice Department thinks there is a strong likelihood that this provision will 
be held unconstitutional. February 27, 1996 



7. Telecommunications Act: The Telecommunications Act, signed by the President on 
February 8, 1996, includes a provision that prohibits transmittal of abortion-related 
speech and information by interactive computer services. The Justice Department has 
stated that it will not enforce this provision, consistent with its long-standing policy of 
not enforcing a similar provision in the Comstock Act that prohibits transmittal of the 
same information by other means, on the ground that the provision violates the First 
Amendment. The President's signing statement includes an objection to the provision. 

AWAITING ACTION 

1. District of Columbia: This bill is now out of Conference and has passed the House; it 
has not yet been voted on in the Senate. It contains similar language on abortion as 
the 6th CR, signed by the President earlier this year. 

The 6th CR, which funds D.C. through the end of the fiscal year, prohibits the D.C. 
government from spending local funds to pay for abortions, with life, rape and incest 
exceptions. The D.C. Appropriations bill prohibits the DC government from spending 
Federal or local funds on abortions, with life, rape and incest exceptions. The main 
issue here is that the restrictions on the use of ~ funds -- both in the CR and the 
appropriations bill -- do not apply to any other state or local government. 

2. LaborlHHS: Has passed the House; awaiting floor action in the Senate. 

House bill (1) allows states to deny Medicaid funding for victims ofrape and incest; 
(2) denies funds in the Act to any state or program requiring health care entities to 
conform to the standards set by the American Council on Graduate Medical Education 
respecting training in abortion procedures; (3) contains the same restrictions as were 
passed in the 9th CR on human embryo research. The Senate committee bill did not 
contain these provisions. We have expressed strong opposition to 1 and 2 in SAPs. 

3. H.R. 1833: This legislation which criminalizes use of a certain abortion procedure, the 
so-called "Partial Birth Abortion Ban Act", has passed in the House without life or 
health exceptions and has passed in the Senate without a health exception. We have 
expressed opposition to the legislation because it violates the Constitution and does not 
protect the health of the woman. We have also stated, in a letter to Congress dated 
February 27, that we would support this legislation if it were amended to exempt cases 
in which the procedure, in the medical judgment of the attending physician, is 
necessary to preserve the life of the woman or avert serious adverse health 
consequences to the woman. 

February 27, 1996 
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INTERNAL DRAFT AS OF 2/26 
PRESIDENT CLINTON'S RECORD ON ABORTION 

The President believes that decisions about abortion should be between a woman, her doctor and her 
faith, and that abortions should be safe, legal and rare. That's why he has consistently protected 
women's health and safety, and the right of American women to make their own reproductive 
choices, while he has worked to reduce the number of unwanted pregnancies. 

Making Abortion Safe and Legal 

As President: 
Ended the Gag Rule: The Bush Administration instituted a "Gag Rule" that prevented women using 
federally funded clinics--primarily poor women--from getting the information they needed to make 
informed choices about unwanted or health-threatening pregnancies. President Clinton reversed the 
"Gag Rule" in his first week in office. 

Ensuring Clinic Safety: Since 1992, five people have been murdered and seven others have been 
shot and wounded at family planning clinics where abortions are performed. President Clinton 
signed and the Department of Justice is implementing the Freedom of Access to Clinic Entrances Act 
to fight violence and intimidation by anti-choice extremists against women and their doctors. 

Assured Access for Military Families Overseas: President Clinton reversed the Bush Administration 
ban on privately funded abortions at military medical facilities overseas for women in the military 
and in military families overseas. The ban has since been reinstated by the Republican Congress in 
-the Fiscal Year 1996 Department of Defense Appropriations and Authorizations Bills. 

Repealed the "Mexico City Policy": President Clinton reversed 12 years of attacks on reproductive 
choice for women around the world when he repealed the "Mexico City" policy that banned 
distribution of family planning funding for overseas organizations if they perform abortions or speak 
out about reproductive choice, even with private money. 

Established Services for Victims of Rape or Incest: President Clinton supported broadening Medicaid 
services to permit abortion services for poor women who are the victims of rape or incest, in 
addition to those whose life is endangered. These services had been banned during the Reagan and 
Bush Administrations by the "Hyde Amendment" to the appropriations bill that funds Medicaid. 

Ended the Ban on Fetal Tissue Research: The Bush Administration banned federal funding of fetal 
tissue transplantation research. President Clinton reversed the ban on this research, which could lead 
to advances in women's health and in treatment of diseases like leukemia and Parkinson's. 

Ended the Mifepristone Import Ban for Testing: President Bush imposed an import ban on 
Mifepristone, a drug that terminates pregnancy without surgery. The President revoked the import 
ban, and now Mifepristone is being tested in the United States. Mifepristone would expand choices 
for American women--giving them options already available in France, the United Kingdom and 
Sweden. 

Appointed Two Supreme Court Justices who support the constitutional right to privacy 
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Making Abortion Rare 

As President 
Welfare Reform: The President has fought hard for welfare refonn that promotes work and 
responsible parenting, but that does not deny people benefits because they are underage and 
unmarried, which the Catholic church has argued provides an incentive for more people to have 
abortions and would lead to increased abortions. He has also opposed a mandatory family cap .. 

Funding Family Planning: To help prevent unwanted pregnancies, the President has requested budget 
increases for the federal Family Planning Program for each year he has been in office. Among other 
reproductive health and education services, this program makes family planning infonnation and 
contraception available to millions of women who might not otherwise get reproductive health care. 

Preventing Teenage Pregnancy: The Clinton Administration strategy is driven by two fundamental 
goals: instilling a greater sense of personal responsibility in young people for the consequences of 
their behavior, while providing increased opportunities for education, jobs and hope for the future so 
that they are more likely to make the right choices. 

President Clinton's challenge to the private sector to address the high rates of teen pregnancy has also 
prompted fonnation of a National Campaign to Reduce Teen Pregnancy. This effort aims to marshal 
the resources across the country to effectively reduce teen pregnancy rates by 1/3 in ten years. 

Facilitating Adoption: The President has taken important actions to encourage adoption, to recruit 
families, to reduce unnecessary delays in moving children from foster care to adoption, and to 
support families that choose to open their hearts and homes to waiting children. 

We will continue to champion programs that break down barriers to adoption through aggressive 
recruitment of adoptive and foster care parents; support for placement of special needs children; and 
technical assistance to agencies committed to special needs adoption. We are shifting the Federal 
focus from paperwork to outcomes for children. By increasing flexibility for states and communities 
and by working with them, we will find better ways to guarantee safety and stability for these 
vulnerable children. Finally, we are developing a national strategic plan to promote the adoption of 
special needs children. 

Record: 
o The Multiethnic Placement Act, which the President signed into law in October 1994, removes 
barriers to adoption based on race or ethnic origin. 

o During this Administration, the number of children with special needs who have been adopted 
with Federal adoption assistance has increased by about 30%. 

o The President has stood finn during the budget debate to protect funds for adoption, foster care, 
child abuse and neglect, Medicaid, and SSI -- programs that are critical to many adoptive families 
and children. 

Signed Family and Medical Leave Act· President Clinton signed the Family Medical Leave Act into 
law, allowing workers to take up tI2 weeks of unpaid leave to care for an infant or ailing loved one 
without losing their jobs. American workers are no longer forced to choose between their jobs and 
their families in times of crisis. 
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President Clinton's Record on Abortion: Excerpts As Governor and President 

MAKING ABORTION SAFE AND LEGAL 

As Governor 
"I am personally opposed to abortion except in cases of rape, incest, and to save the mother's 
life .... However, I do not believe the law should make criminal the conduct of a woman who decides 
to have an abortion as long as the unborn child cannot live outside of the mother's body." 
Source: Arkansas Democrat; July 14, 1989 

"I am opposed to overturning Roe vs. Wade," Clinton added. "I think it's the right decision. I think 
we should leave it intact." 
Source: The Arkansas Gazette (News, Page lA, July 15, 1991) 

A 1992 campaign issue paper stated, "Bill Clinton recognizes that personal privacy is a fundamental 
liberty guaranteed and protected by the Unites States Constitution; and that the government therefore 
has no right to interfere with the difficulty and intensely personal decisions women must sometimes 
make regarding abortions. As President, he will sign the Freedom of Choice Act to ensure that a 
woman's right to choose is not jeopardized by a Supreme Court reversal or limitation of Roe v, 
Wade." . 
Source: NARAL Document 

" . In June 1992, Clinton stated, "We are only one justice away from returning to the painful past before 
Roe v. Wade, and only a president committed to maintaining the present law can maintain. the 
constitutional right to abortion." Clinton said he would not name any judge who did not 'support a 
constitutional right to privacy and that a new leader is needed to halt "the extreme movement of the 
Supreme Court to the right." 
Source: NARAL Document 

As President: 
"But let me say this: When I took office, I abolished the gag rule. I abolished the ban on fetal tissue 
research. I appointed Ruth Bader Ginsburg to the Supreme Court, who's made a career of fighting 
for the rights of women and believes in the constitutional right to choose. I have gotten the United 
States back into the effort to control worldwide population growth, which is an important human 
issue, not through abortion, but through basic contraceptives, something that the United States had 
walked away from before. So I think that my record on that is clear and unblemished ... 

I wouldn't appoint someone that I thought would just flagrantly walk away from what is clearly the 
law of the land, which is that a woman within the first two trimesters of pregnancy anyway has a 
constitutional right to choose. That's what the law is. That's what I believe in. I don't think it 
should be changed. And the judges that I appoint will have to be willing to uphold the law of the 
land if they want the job. 
Source: White House Briefing; California Town Hall Meeting with President 

Clinton; October 3, 1993 
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"[Dr. Foster] has labored to reduce teen pregnancy, to reduce the number of abortions, to tell young 
people without other role models in a disciplined, organized way, you shouldn't have sex before 
you're married ... This is a man our country should be proud to call our own. So, why was a group of 
senators determined to stop Dr. Foster? A minority of the Senate blocked a vote on him in a 
calculated move to showcase their desire to take away a woman's right to choose ... 

Unfortunately, in Washington today, pure political correctness and raw political power count a whole 
lot more than actually doing something to reduce the tragedies of teen pregnancy and the high 
number of abortions .. .! believe it is clear what the law of the land is. And I believe that abortion 
should be rare, but it should be legal and safe. The extreme right wing in our country wants to 
impose its views on all the rest of Americans ... 
Source: President Clinton's Saturday Radio Address; June 24, 1995 

"There is a wholesale assault on the right to choose going on in the Congress now in all kinds of 
little, indirect ways," Clinton said. "And I hope we can beat it back because .. .! don't think that's the 
right thing to do." 

As for his own efforts to defend women's right to abortion, Clinton said, "I think I'm doing 
rythi I " eve ng can ... 

Source: Associated Press; August 12, 1995 

MAKING ABORTION RARE 

As Governor 
"I believe that in the rule of Roe v. Wade which says that the states can make abortions illegal in the 
third trimester, when children can live independently outside their mother's wombs, and those 
abortions are illegal in my state. Secondly, I have signed a parental notification law which requires 
minors to notify their parents with whom they're living unless they go through a judicial bypass 
provision and have a reason why they should not." 

"Those are two areas where I have supported restrictions on an absolute right to abortion. I do still 
believe that by and large it should be a private rather than a government decision and therefore I 
disagree with the position taken at the Republican convention for a constitutional amendment to ban 
all abortions." 
Source: Dallas Town Meeting (KDFW-TV studios); August 25,1992 

78-82:Under present Arkansas law, abortion is illegal when the unborn child can live outside its 
mother's womb. I support that. While I have also supported restrictions on public funding and a 
parental notification requirement for minors, I think the government should impose no further 
restrictions. Until the fetus can live outside the mother's womb, I believe the decision on abortion 
should be the woman's not the government's. 
Source: 1990 AP survey excerpt 
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In October 1992, Clinton stated, "I can tell you the two [abortion restrictions] that I have supported 
in my state, and that I think are appropriate. One is banning abortions in the third trimester ... .The 
other is a requirement of parental notice for custodial parents ... [a]s long as there's some provision for 
bypass .... Otherwise, I personally don't favor any other restrictions." 

A 1992 campaign issue paper stated that Clinton and Gore "oppose any federal attempt to limit 
access to abortion through mandatory waiting periods or parental or spousal consent requirements." 

In a letter dated July 1, 1992, Clinton wrote, "In Arkansas, I have fought against mandatory waiting 
periods and parental and spousal consent laws." 

A 1992 campaign issue paper stated that Clinton supports "state efforts to require some form of 
adult counseling or consultation for underage girls who choose to have an abortion--as long as 
workable and effective judicial bypass provisions are attached to such laws." 
Source: NARAL Document 

In July 1992, Clinton stated, "We have to remind the American people once again that being pro
choice is very different from being pro-abortion ... that ours is the party with the courage to reduce 
unwanted pregnancy and to try and to give meaning to life, to every life in this country." 

In October 1992, Clinton stated, "In my state, in several of the years in which I have been governor, 
the number of abortions has gone down. And I have been an outspoken advocate of proper parenting 
and sex education in the schools, promoting abstinence among young people and also telling them 
how their bodies work and trying to avoid unwanted pregnancies. I also believe we ought to do 
more with adoptions." 
Source: NARAL Document 

As President 
"These extremists want to cut off all help to children whose mothers are poor, young and unmarried, 
even though the Catholic Church and many Republicans have warned that this would lead to more 
abortions. These same people want Washington to impose mandates like a family cap, even though 
Republicans and Democratic governors alike agree that these decisions should be left to the states. 
Source: President Clinton's Saturday Radio Address; September 16, 1995 

"There's also a pretty good consensus on what we shouldn't do. I think most Americans believe that 
while we should promote work and we should fight premature--and certainly fight out-of-wedlock--
pregnancy, it is a mistake to deny people benefits, children's benefits, because their parents are 
underage and unmarried, just for example. And I think most Americans are concerned that the 10ng
term trend in America--that's now about 10 years long--toward dramatic decline in the abortion rate 
might tum around and go up again, at least among some classes of people, if we pass that kind of 
rule everywhere in the country." 
Source: White House Briefing; Remarks by President Bill Clinton to the National 

Governors' Association Meeting; July 31, 1995 



"We are deeply divided over many issues, none more than the painful and difficult issue of abortion. 
The law now is that the woman, not the government, makes the decision until the third trimester, 
when a baby can live independently of his mother, therefore the government can prohibit 
abortions ... Many, many Americans oppose abortion. And everyone agrees it's a tragedy. I believe 
we should all work to reduce the number of abortions, through vigorous campaigns to promote 
abstinence among young people, reduce out-of-wedlock pregnancy especially among teenagers, and 
promote more adoptions. If people in Washington spent less time using abortion to divide the 
country for their own political ends, and more time following Doctor Foster's example of fighting 
these problems, there'd be a lot fewer abortions in America. And we'd be a lot stronger as a 
country." 
Source: President Clinton's Saturday Radio Address; June 24, 1995 

"Now, consider this: today, about 40% of all children are born into home where there was never a 
marriage; 27% of all pregnancies end in abortion. Now, I don't care what your position is, whether 
you're pro-choice or anti~, that's too many.--That's not about serious health problems or emotional 
problems. So, when the miracle of conception occurs, less than half of those miracles wind up being 
babies born into homes where there's a mother and a father and where the kid's got a better than 
even chance of having the life that most of us have or we wouldn't be here in our neckties and nice 
dresses today. Now that's just a fact." 
Source: White House Briefing; Remarks by President Clinton at 114th Annual 

Session of the National Baptist Convention USA, Morial Convention 
Center; September 9, 1994 

"Now, I want to be clear about this. Contrary to some assertions, we do not support abortion as a 
method of family planning. We respect, however, the diversity of national laws, except we do 
oppose coercion wherever it exists. Our own policy in the United States is that this should be a 
matter of personal choice, not public dictation and that --and as I have said many times, that abortion 
should be safe, legal and rare. In many other countries where it does exist, we believe safety is an 
important issue, and if you look at the mortality figures, it is hard to turn away from that issue. We 
also believe that providing women with the means to prevent unwanted pregnancy will do more than 
anything else to reduce abortion." . 
Source: President Clinton speaks at dinner for forum on population issues 

The Department of State; June 29, 1994 

"My position on this I think is pretty clear. I think, at a minimum, that we should not fund abortions 
when the child is capable of living outside the mother's womb. That's what we permit to be 
criminalized in America today under Roe against Wade. And secondly, we should not in any way, 
shape or form fund abortions if they are enforced on citizens by the government, if they are against 
people's will. Those--there may be other restrictions I would favor, but I can just tell you that on the 
front end I think that those are the two places where I would not support our funding going in. And 
so I think that we ought to be very careful in how we do this. On the other hand, I don't necessarily 
think that we ought to write the Hyde Amendment into international law because there are a lot of 
countries who have a very different view of this and whose religious traditions treat it differently. 
Source: White House Briefing; Remarks by President Bill Clinton to the American 

Society of Newspaper Editors; J.W. Marriott; April 13, 1994 
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"The issue is a much deeper one, and one over which people have argued for a long time, one 
over which Christians have argued for a long time, when does the soul enter the body so that to 
terminate the living organism amounts to killing a person? That is the question. It is a deep moral 
question over which serious Christians disagree. I have heard -- you may smile with all your self
assurance, young man, but there are many Christian ministers who disagree with you. And the 
question is -- and let me say, I honor your conviction. I worked very hard in my state to reduce the 
number of abortions. I don't like abortion. the question for policymakers on the issue of whether 
Roe v. Wade should be repealed is the question of whether we really are prepared to go all the w~y 
and make women and their doctors criminals because we believe we know that. Now, you are. But 
here's the problem. In a great democratic society, you have to be very careful what you apply the 
criminal law to ... You have to be very careful when you know that there is a difference that splits the 
American people right down the middle. Very few Americans believe that all abortions all the time 
are all right. Almost all Americans believe that abortion should be illegal when the children can live 
outside the mother's womb. There is about a 50-50 split in our country of honest conviction about 
whether terminating a baby in the mother's womb before the bay can live outside the mother's womb 
amounts to what you say it does, which is first degree murder. So, the reason I support Roe v. 
Wade, and the reason I signed a bill to make abortion illegal in the third trimester is because I think 
that the government of this country should not make criminal activities over which even theologians 
are in serious disagreement. That's how I feel." 
Source: White House Briefing; Clinton Town Hall Meeting at Chillicothe High 

School Chillicothe, Ohio; February 19, 1993 



November 6, 1995 

MEMORANDUM FOR DISTRIBUTION 

FROM: Debbie Fine and Jeremy Ben-Ami 

SUBJECT: Attached on Partial Birth Abortion Ban Bills 

In addition to the e-mail that went out this evening, attached are several documents you might 
find helpful as a follow-up to our meeting last week: 

• suggested internal talking points; 
• statements/letters from American College of Obstetricians and Gynecologists, the 

California Medical Association, American Medical Women's Association, Planned 
Parenthood (American Association of Nurse Practitioners have also released a 
statement that we are waiting to receive); 

• the SAP that went to the House (Senate SAP is likely to be virtually the same); 
• a couple of news articles; and 
• an ad placed by NARAL. 

cc: Carol Rasco 
Alexis Herman 
George Stephanopoulos 
Martha Foley 
Nancy-Ann Min 
Jennifer Klein 
James Castello / 
Elena Kagan 
Mary Ellen Glynn 
Kitty Higgins 
John Hart 
Betsy Myers 
Judy Gold 
Barbara Woolley 
Tracy Thornton 
Barbara Chow 
Janet Murguia 
Marilyn Yager 
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November 6, 1995 

SUGGESTED TALKING POINTS FOR INTERNAL USE ONLY 
ON THE "PARTIAL BIRTH ABORTION BAN ACT" 

• The President believes that the decision whether or not to have an abortion should be 
between a woman, her doctor and her faith; and that abortions should be safe, legal 
and rare. He has consistently opposed late tenn abortions except to protect the life or 
health of the mother. 

• H.R. 1833 does not include consideration of the health of the mother. This is the 
wrong policy. The President believes it is wrong in this case to substitute political 
decision making for medical decision making. These decisions must be made on the 
basis of the woman's health. 

• It is also in conflict with constitutional law, since the Supreme Court has ruled in Roe 
v. Wade that women's health must always be considered as a factor in such decisions. 

• For these reasons, the Administration cannot support H.R. 1833 . 
• 
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The 
American 

College of 
Obsrenicians and 
Gynecologists 

The Honorable Robert Dole 
Majority Leader 
S-230, The Capitol 
Washington, DC 20510 

Dear Majority Leader Dole: 

November 6, 1995 

The American College of Obstetricians and Gynecologists (ACOO), an 
organization representing more than 35,000 physicians dedicated to improving women's 
health care, does not support HR 1833, the Partial-Birth Abortion Ban Act of 1995. The 
College finds very disturbing that Congress would take any action that would supersede 
the medical judgment of trained physicians and criminalize medical procedures that may be 
necessary to save the life of a woman. Moreover, in defining what medical procedures 
doctors mayor may not perfonn, HR 1833 employs terminology that is not even 
recognized in the medical community -- demonstrating why Congressional opinion should 
never be substituted for professional medical judgment. 

Thank you for considering our views on this important matter. 

Sincerely, 

Ralph W. Hale, MD 
Executive Director 

( 202)618-.');)77 
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The 
American 
College of 

Obstetricians and 
Gynecologists 

FAX NO. 202 488 3985 
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November 1. 1995 

Statement on H.R.l833 
The Partial-Birth Abortion Ban Act of 1995 

P. 02 

The American College of Obstetricians and Gynecologists is disappointed 
that the u.s. House of Representatives has attempted to regulate medical 
decision-making today by passing a bill on 50-called "parcial-birth" abortion. 

The College finds very disturbing any action by Congress that would 
supersede the medical judgmenc of trained physicians and that would 
criminali~e medical procedures that may be necessary to save the life of a 
woman. Moreover. in defining what: medical procedures doctors mayor may not 
perform. the bill employs terminology that is not: even recognized in the 
medical community -- demonstrating why congressional opinion should never be 
substituted for professional medical judgment., 

The College does not support H.R.l833. or the companion Senate bill. 
5.939. 
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Planned Parenthood® 
Federation of America, Inc. 

November 2, 1995 

The Honorable William Jefferson Clinton 
The White House 
Washington, D.C. 

Dear Mr. President: 

Women's fundamental reproductive rights are under siege as never before in the united States 
Congress. Radical right forces have attached anti-family planning and anti-abortion 
amendments to almost every appropriations bill and are promoting other legislation that is a 

. direct assault on the legal right to abortion. Planned Parenthood Federation of America 
represents millions of American women and men who are depending on your solid support of 
reproductive rights. Mr. President, we urge you to veto - and make clear publicly your' 
commitment to veto - the following legislative actions: 

H.R. 1833, the so-called "Partial Birth Abortion Ban" Act. The approval of this legislation 
by the House of Representatives yesterday was deeply distwbing. It is bad policy and 
represents an unprecedented intrusion by Congress into the most personal and difficuh of 
medical decisions. While Iate-term abortions are tragic, the fact is that the procedure is 
extremely rare - fewer than 600 are perfonned in any given year - and are perfonned only in 
dire situations to protect the womail's life, health and future reproductive capability. We were 
heartened by the statement issued by the Office of Management and Budget stating your 
opposition to the bill. We encourage you to continue to take the life and health of these 
women and their families to heart. We need you to reject this unwarranted intrusion into the 
practice of medicine by vetoing this bill ifit is approved by the Senate. 

H.R. 1868, the FY 96 Foreign Operations Appropriations bill, containing a "Mexico 
City Policy" (an international "gag rule") and ban on funding of the UNFPA. We are 
very pleased by the recommendation of the Office of Management and Budget that you veto 

. this bill because of the population provisions. On your second day in office, you made clear 
your opposition to denying U.S. population assistance to organizations that - with private, 
non-US. fonds - provide abortions by repealing the so-called ''Mexico City Policy." Should 
the foreign aid spending bill include this type of restriction, an international gag rule on groups 
that seek to influence abortion policy in their own country, or a prohibition on funding of the 
United Nations Population Fund, we urge you to maintain your support by vetoing the bill. 
These kinds of restrictions fly in the face of the U.S. commitments to international Populati9n 

.. -. - . . .. -' "and reproductive health care announced at the international population an.d~~II)en)_ ~ ~.. .~, ~ ,., . _'.~ 
conferences in Cairo and Beijing. 

1120 Connecticut Avenue, N.W" Suite 461, Washington, DC 20036 (202) 785-3351 FAX (202) 293-4349 
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The Honorable William Jefferson Clinton 
November 2, 1995 
Page Two 

, 

The lstookIMcIntoshlEhrlich Silence America language. This provision is intended to 
prevent non-profit organizations from engaging in public discourse while permitting for-profit 
companies with views more compattole with the Congressional leadership to lobby unfettered, 
even if they receive millions of dollars from the government. The YWCA has noted that they 
might have to choose between closing down one of the nation's largest day care operations or 
advocating for better laws to protect abused women. The American Lung Association would 
be barred from advocating for restrictions on smoking while the tobacco industry would be 
able to run adds such as those by RJR Tobacco opposing government policies, despite 
receiving enormous amounts of money in Federal price supports and other government largess. 
This language cannot be made acceptable and should be rejected. Likewise bills that include it 
should be rejected iffor no other reason than because of the inclusion of this provision. We 
urge you to stand firm and refuse to accept this undemocratic attempt to silence those that 
. disagree with the current congressional majority. 

The women of America are counting on you to preseIYe their fundamental right to make 
choices about their own reproductive lives. We all agree that unless women can make these 
personal decisions, they will not be fully empowered to take the best possible care of their 
families and communities. 

We greatly appreciate your support and look forward to working with you on policies that 
protect women's reproductive choices. 

Sincerely, 

~~ 
Jane Johnson 

~im-~:r~ 
JIJD LeFevre 

Interim Co-President Interim Co-President 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

November 1, 1995 
(House) 

STATEMENT OF ADMINISTRATION POLICY, 
(THIs srATEMENT HAS BEEN COORDINATED BY OMB wrm THE CONCERNED AGENCIES.) 

H.R. 1833 -- Partial-Birth Abortion Ban Act of 1995 
(Rep. Canady (R) FL and 115 others) 

The President believes that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her 
God. He believes that legal abortions should be safe and rare. 
The President has long opposed late term abortions except where 
they are necessary to protect the life of the mother or where 
there is a threat to her health, consistent with the law. The 
Supreme Court has ruled that "Roe forbids a state from 
interfering with a woman's choice to undergo an abortion 
procedure if continuing her pregnancy would constitute a threat 
to her health." Therefore, the Administration cannot support 
H.R. 1833 because it fails to provide for consideration of the 
need to preserve the life and health of the mother, consistent 
with the Supreme Court's decision in Roe v. Wade. 

Pay-As-You-Go scoring 

H.R. 1833 would affect both direct spending and receipts; 
therefore, it is subject to the pay-as-you-go requirement of the 
Omnibus Budget Reconciliation Act of 1990. OMB's preliminary 
scoring estimate of this bill is zero • 

.. ~ 
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WILL THIS BECOME 

THE ONLY 
CONGRESSIONALLy-ApPROVED 

lost Wednesday, the House of Representotives voted for 
the first time to criminalize some abortions and challenge 
Roe v. Wade. Even a doclor trying to save c woman's 
life or protect her health could be sent to jail as a common 
criminal. This week, Bob Dole and his ant~hoice Senate 
ore poised to do the same. 

The anti-choice majority in Congress is boosting that this is 
the be9inning of the end for obortion rights. P-s Rep. Chris 
Smith (R-NJI said, ·We will begin to focus on the methods 
(of abortion] and declore !hem to be ille9cl.· 

Since January, the House has voted to allow states to bon 
Mediccid abortions for rape and incest vidims; interfere with 
the training of medical residents in abortion procedures; didate 
which procedure doctors con use; prohibit federal employees 
• . "".1 .' I t '- _ ", • .-1 ___ . __ ..... ,-~_ 

ABORTION METHOD? 
Your right to choose is in grave danger. It's time 10 stond 
up and fight bock. Join NARAts campaign to protect 

. women, their doctors and the freedom to choose. Make 
sure women hove a place to tum other than the back alleys. 
Join us, while you still hove the choice. 

r---------~--~---------, 
Don't letthe Senate take away your rights. 
Coli your SenOlors today at 202/224-3121 . 

o Yes I wont to help NARAL keep politicians oot 
of this privare decision. 

Name 
Address ____________ _ 

~._._ 7: .... 
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to'~borlion to servicewomen overseas; and impose a "gag" 
rule on international family planning programs. And they've . 
only just begun. 

The truth is that when women face obstades to abortion, they 
don't stop havi~9 abortions, they just stop having safe 
abortions. When abortion was illegal, women died. The 
women of America should never again hove to face Ihose 
dangerous and degrading doys. 

National Abortion & Reproductive Rights Action league 

. -"'-------
I I 
: I'm enclosing mv donation of: : 
I _$15 _$25 _$50 _$100 _more I 
I I 
I Contributions or gifts to NARAl are not lox deductible I 
; os charitable contribu~on$. NARAL connor accept : 
I corporo1e contributions. Please moil 10 the address below. I 
I NTl15 I L ______________________ ~ 

11 S6 15th Street NW, Washington, D.C. 20005·202/973-3000 



Late Term Abortion 

• State Restrictions on Late-Term Abortions 

• Story of Vicki Wilson, San Jose Sunday Magazine 

THE PRESIDENT HAS SEEN 
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• Story of Coreen Costello (pro-life Republican), New York Times Editorial 

• Remarks: Congressman Zoe Lofgren 
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THE WHITE HOUSE 

WASHINGTON 

January 6, 1996 

MEMORANDUM FOR GEORGE STEPHANOPOULOS 

FROM: Debbie Fine 

SUBJECT: State Restrictions on Late-Term Abortions 

State Restrictions on Late-Term Abortions 
Following is a list of states where post-viability (usually defined between 24 and 28 weeks) 
abortions are not allowed, with certain exceptions that are identified below. Please note that 
(1) these are not absolute bans, but limits on the availability of these services; and (2) the 
Attorney General has issued opinions on several of these laws stating that they are 
unconstitutional for varying reasons. (i.e. the restriction could apply to pre-viability cases 
when a specific week of pregnancy written into the law, or the law does not account 
adequately for health. See attached for details.) The total listed here is 41 (if you include 
Alabama.) 

Alabama 
Arizona 
Arkansas 
California 

(only applies to certain facilities; with life and narrow health exceptions) 
(with life and health exceptions) 
(with life and health exceptions, and when result of rape or incest of a minor) 
(applies to all cases after the 20th week; no exceptions) 

Connecticut (with life and health exceptions) 
Delaware 
Florida 

Georgia 

Idaho 

Illinois 
Indiana 
Iowa 

(applies to all cases after the 20th week; life exception) 
(applies to all cases in the third trimester; life and health exceptions if certified 
in writing by two physicians) . 
(applies to all cases after the 2nd trimester; life and health exceptions if 
certified by three physicians) 
(with exceptions to preserve the woman's life or if fetus would be unable to 
survive) 
(with life and health exceptions) 
(with narrow life and health exceptions) 
(applies to cases after the end of the second trimester; life and health 
exceptions) 

Kansas (with narrow life and health exceptions) 
Kentucky (with life and health exceptions) 
Louisiana (with life and health exceptions) 
Maine (with life and health exceptions) 
Maryland (with life, health and' serious fetal abnormality exceptions) 
Massachusetts (applies after the 24th week, with life and narrow health exceptions) 
Michigan (applies 'after quickening'; life exception) 



...... 

Minnesota (applies after 20 weeks; life and health exceptions) 
Missouri (with life and health exceptions) 
Montana (with life and health exceptions) 
Nebraska (with life and health exceptions) 
Nevada (applies after the 24th week; narrow life and health exceptions) 
New Hampshire (applies 'after quickening'; life exception) 
New York (applies after the 24th week; life exception) . 
North Carolina (applies after 20 weeks; narrow life and health exceptions) 
North Dakota (with narrow life and health exceptions; requires concurrence from 2 

physicians) 
Ohio (with narrow life and health exceptions; see below for details) 
Oklahoma (with life and health exceptions) 
Pennsylvania (applies after 24th week; narrow li'fe and health exceptions) 
Rhode Island (life exception) 
South Carolina (applies after 24th week; narrow life and health) 
South Dakota (applies after 24th week; life and health exceptions) 
Tennessee (with life and health exceptions) 
Texas (with narrow life and health exceptions, and where severe fetal abnormality) 
Utah (applies after 20 weeks; life and narrow health exceptions, and where grave 

Virginia 
Washington 
Wisconsin 
Wyoming 

Note on Ohio 

fetal defect) 
(applies post-second trimester; life and narrow health exceptions) 
(with life and health exceptions) 
(with life and health exceptions) 
(with life and narrow health exceptions) 

In August, an abortion law in Ohio was enacted with the following provisions: 

• (1) bans the Dilation and Extraction (D&X) procedure for all abortions (Note: it refers 
to the procedure as 'D&X' unlike H.R. 1833); 

• (2) bans all post-viability abortions, except when the physician is acting, " ... to prevent 
the death of the pregnant woman or to avoid a serious risk of the substantial and 
irreversible impairment of a major bodily function ... ;" 

• (3) imposes a viability testing requirement and several other conditions before an 
abortion may be performed after the 22nd week of pregnancy; and 

• (4) creates civil and criminal liability for violations of the D&X ban or the post
viability ban, and criminal liability for violations of the viability testing requirement. 

On December 13, in response to a request from the Women's Professional Medical 
Corporation, a preliminary injunction was issued against the law. The Judge found that there 
is' a "substantial likelihood of success" of proving that the law is unconstitutional on the 
following grounds: 



" , 

• The definition of D&X is unconstitutionally vague. The legislation could be 
interpreted to include Dilation and Evacuation (D&E), the procedure commonly used 
in the second trimester; therefore, it lacks clear guidelines for physicians as to what 
will result in a liability. 

• This ban on use of the D&X procedure could pose an undue burden on women 
seeking abortions in pre-viability stages, because D&X may be the least risky method 
available for some women. 

• This ban on post-viability abortions could be found unconstitutional because of the 
threat it poses to the right of a woman to an abortion in order to preserve her life or 
health. (The Judge outlines several different reasons for this in his opinion, including 
an overly narrow definition of health.)' ' 

State~by-State Summary 
Attached is a more complete summary compiled by NARAL that details all restrictions on 
post-viability abortions on a state-by-state basis, 

cc: Carol Rasco 
Jeremy Ben-Ami 



NAIUlJ. Promoting Reproductive Choices 

STATES WITH POST.VIABILITY RESTRICTIONS 

ALABAMA 

No abortion may be performed after viability at an abortion or reproductive health 
center unless immediately necessary to preserve the woman's life or physical 
health. Admin. Code r. 420-5-1-.03(2)(c) (Supp. 1990). 

ARIZONA 

No abortion may be performed after viability unless necessary to preserve the 
woman's life or health. A second physician must be in attendance at a post
viability abortion to provide medical attention to the fetus. § 36-2301.01 (1993). 

ARKANSAS 

No aborrion may be performed after viability unless necessary to preserve the 
woman's life or health or the pregnancy is the result of rape or incest perpetrated 
on a minor. A second physician must be in attendance at a post-viability abortion 
to pro~ide medical attention to the ferus. §§ 20-16-705. -707 (Michie 1991). 

CALIFORNIA 

No abonion may be performed after the 20th week of pregnancy. Health & Safety 
§ 25953 (West 1984). The Attorney General has issued an opinion stating that this 
provision is unconstitutional as applied to pre-viability abortions and abortions 
necessary to preserve the woman's life or health. 65 Op. Att'y Gen. 261 (1982). 

CONNECTICUT 

No abortion may be performed after viability unless necessary to preserve the 
woman's life or health. § 19a-602(b) (West Supp. 1993). 
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DELAWARE 

No abortion may be performed after the 20th week of gestation unless continuation of the 
pregnancy is likely to result in the woman's death. Tit. 24, § 1790 (1987 & Supp. 1992). 
The Attorney GenetaI has issued an opinion stating that this provision is invalid and 
inconsistent with Roe v. Wade, 410 U.S. 113 (1973). 

FLORIDA 

No abortion may be performed in the last trimester of pregnancy unless two physicians 
certify in writing that the abortion is necessary to preserve ,the woman's life or health. § 
390.001(2) (West 1993). This provision is unconstitutional as applied to pre-viability 
abortions. A state may not prohihit abortion prior to viability, a point which varies with each 
pregnancy and may not be declared to occur at a particular gestational age. Colauui v. 
Franklin, 439 U.S. 379, 388-89 (1979). 

GEORGIA 

No abortion may be performed after the second trimester unless three physicians certify that 
an'abortion is necessary to preserve the woman's life or health. § 16-12-141(c) (Michie 
1992). This provision is unconstitutional as applied to pre-viability abortions. A state may not 
prohibit abortion prior to viability, a point that varies with each pregnancy and may not be 
declared to occur at a particular gestational age. Colauni v. Franklin, 439 U.S. 379, 388-89 
(1979), 

IDAHO 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or unless the fetus, if born, would be unable to survive. §§ 18-608(3), 18-604(6) (1987). 
This law unconstitutionally prohibits post-viability abortions in cases in which an abortion is 
necessary [0 preserve the woman's health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 

ILLINOIS 

. No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. A second physician must be in attendance at a post-viability abortion to provide 
medical attention to the fetus. Ch, 720, act 510, §§ 5,6 (Michie 1993). 

THE NATION,\L 0BORTION AND REPRODucnVE RIGHTS ACTION LEAGUE PAOE :! 
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INDIANA 

No abortion may be performed after viability unless necessary to prevent a substantial 
permanent impairment of the life or physical health of the woman. A second physician must 
be in attendance at a post-viability abortion to provide medical attention to the ferus. §§ ]6-
34-2-1(3), 16-34-2-3(b) (West Supp. 1993). This law unconstitutionally prohibits some post
viability abortions that are necessary to preserve the woman's health. See Roe v. Wade, 410 
U.S. 113. 164-165 (1973). 

IOWA 

No abortion may be performed after the end of the second trimester unless necessary to 
preserve the womaIl's life or health. § 707.7 (West 1979). This provision is unconstitutional 
as applied to pre-viability abortions. A state may not prohibit abortion prior to viability, a 
point which varies with each pregnancy and may not be declared to occur at a particular 
gestational age. Colaurri \I. Franklin. ~39 U.S. 379, 388-89 (1979). 

KANSAS 

No abortion may be performed after viability unless the attending physician and another, 
financially independent physician determine that an abortion is necessary to preserve the 
woman's life or the fetus is affected by a severe or life-threatening deformity or abnormality. 
§ 65-6703 (1992 & Supp. 1993). The Attorney General has issued an opinion stating that 
abortion canner be prohibited at any time when a woman's health is at risk, and has fllcd a 
lawsuit requesting a court order stating that this law is unconstitutional and enjoining its 
enforcement. Op. Att.'y Gen. No. 91-130 (Oct. 15, 1991); Srephan v. Finney, No. 93-CV-
912 (Kan. D. Ct. filed Aug. 4, 1993). 

KENTUCKY 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. § 311.780 (Michie/Babbs-Merrill 1990). 

LOUISIANA 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. A second physician must be in attendance at a post.-viability abortion to provide 
medical attention to the fetus. § 40:1299.35.4 (West 1992). 

MAINE 

No abortion may be performed after Viability unless necessary to preserve the woman's life 
or health. Tit. 22, § 1598 (West 1992 & Supp. 1993). 

THE NATIONAL ABORTION AND REPRODUCTIVE RIGHTS ACTION LEAGUE PAGE 3 
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MARYLAND 

Abortion may be prohibited after viability unless necessary to preserve the woman's life or 
health or unless the fetus is affected by genetic defect or serious deformity or abnormality. 
Health-Gen. § 20-209 (Supp. 1993). 

MASSACHUSETIS 

P.06 ..... 

No abortion may be performed after the 24th week of pregnancy unless necessary to preserve 
the woman's life or to prevent a substantial risk of grave impairment to her physical or 
mental health. Ch. 112, § 12M (West 1983). This provision is unconstitutional as applied to 
pre-viability abortions. A state may not prohibit abortion prior to viability, a point that varies 
with each pregnancy and may not be declared to occur at a particular gestational age. 
Colautti v. Franklin. 439 U.S. 379, 388-89 (1979). This law also unconstitutionally prohibits 
some post-viability abortions that are necessary to preserve the woman's he<Jth. See Roe v. 
Wade, 410 U.S. 113, 165 (1973). . 

MICIDGAN 

Any person who intentionally causes an abortion thal is nol necessary LO preserve the 
woman's life is gUilty of manslaughter if the abortion occurs after quickening. § 750.323 
(West 1991) (enacted 1931). A court has ruled that this law is not unconstitutional as applied 
to viable fetuses. Larkin v. Cahalan. 208 N.W.2d 176 (Mich. 1973). This law is 
unconstitutional as applied to pre-viability abortions. A state may not prohibit abortions prior 
to viability. a point that varies with each pregnancy and may not be declared to occur at a 
particular gestational age. See ColaUlti v. Franklin, 439 U.S. 379,388-89 (1979). This law is 
also unconstitutional as applied to post-viability abortions necessary to preserve the woman' s 
health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 

MINNESOTA 

No abortion may be performed after the second half of the gestation period (20 weeks) unless 
necessary to preserve the woman's life or health. A second physician must be immediately 
accessible at a post-viability abortion to take all reasonable measures to preserve the life and 
health of the fetus. §§ 14S.412(sub. 3), 145.41 1 (sub. 2), 145.423(sub. 2) (West 1989). A 

court has ruled that the provision restricting abortion after 20 weeks is unconstitutional. 
Hodgson v. Lawson, 542 F.2d 1350 (8th Cir. 1976). 

MISSOURI 

No abortion may be performed after viability unless necessary to preserve the woman's 'life 
or health. A second physician must be in attendance at a post-viability abortion to provide 
medical attention to the fetus. § 188.030 (Vernon 1983). 

THE NATIONAL ABORTlON AND REPRODUCTlVE RIGHTS ACTION LEAGUE PAGE 4 
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MONTANA 

No abortion may be performed after viability unless necessary to preserve. the woman's life 
or health. § 50-20-109(l)(c) (1993). 

NEBRASKA 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. § 28-329 (1989). 

NEVADA 

P.07' , 

No abortion may be performed after the 24th week of pregnancy unless there is a substantial 
risk that continuance of the pregnancy would endanger the woman's life or gravely impair 
her physical or mental health. § 442.250 (1991). This law is unconstitutional as applied to 
pre-viability abortions. A state may nOt prohibit abortions prior to viability, a point that 
varies with each pregnancy and may not be declared to occur at a particular gestational age. 
See Colaulli Y. Pranklin, 439 U.S. 379, 388-89 (1979). This law is also unconstitutional as 
applied to some post-viability abortions necessary to preserve the woman's health. See Roe v. 
Wade, 410 U.S. 113, 165 (1973). 

NEW HAMPSHIRE 

No abortion may be performed after quickening, unless necessary to preserve the woman's 
life. § 585: l3 (1986). This provision is unconstitutional as applied to pre-viability abortions. 
A state may not prohibit abortion prior to viability, a point that varies with each pregnancy 
and which may not be declared to occur ar. a particular gestational age. enlaUld Y. Franklin, 
439 U.S. 379, 388-89 (1979). This law also unconstitutionally prohibits post-viability 
abortions that are necessary to preserve the woman's health. See Roe v. Wade, 410 U.S: 
113. 165 (1973). 

NEW YORK 

No abortion may be performed after the 24th week of pregnancy unless necessary to preserve 
the woman's life. When an abortion is performed after the 20th week of pregnancy, a second 
physician must be in attendance to provide medical attention to the fetus. Penal Law § 
125.05(3) (McKinney 1987); Pub. Health § 4164 (McKinney 1985). These provisions are 
unconstitutional to the extent they prohibit pre-viability abortions. A state may not prohibit 
abortion prior to viability, a point that varies with each pregnancy and which may not be 
declared to occur at a particular gestational age. Colauui v. FranJ:.lin, 439 U.S. 379, 388-89 
(1979). This law also unconstitutionally prohibits post-viability abortions that are necessary to 
preserve the woman's health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 

THE NATIONAL ABORTION AND REPRODUCllVE RIGHTS ACTION LEAGUE 
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NORTH CAROLINA 

No abortion may be performed after 20 weeks of pregnancy unless there is a substantial risk 
that continuance of the pregnancy would threaten the woman's life or gravely impair her 
health. § 14-45. 1 (b) (1986). These provisions are unconstitutional as applied to pre-viability 
abortions. A state may not prohibit abortion prior to viability, a point that varies with each 
pregnancy and may not be declared to occur at a particular gestational age. Colautti v. 
Franklin, 439 U.S. 379, 388-89 (1979). This law also unconstitutionally prohibits some post
viability abortions that are necessary to preserve a woman's health. See Roe v. Wade, 410 
U.S. 113, 165 (1973). ' 

NORTH DAKOTA 

No abortion may be performed after viability unless the attending physician and two other 
licensed physicians who have examined the woman concur that the procedure is necessary to 
preserve the woman's life or continuation of the pregnancy would impose on her a substantial 
risk of grave impairment to her physical or mental health. A second physician must be 'in 
attendance at a post-viability abortion to provide medical attention to the fetus. §§ 14-02.1-
04, 14-02.1-05 (1991). This law unconstitutionally prohibits some post-viability abortions 
that are necessary to preserve !be woman's health. See Roe v. Wade, 410 U.S. 113, 165 
(1973). 

OHIO 

No abortion may be performed after viability unless two physicians certify in writing that it 
is necessary to preserve a woman's life or to prevent a serious risk of substantial and 
irreversible impairment of a major bodily function. The physician must use the abortion 
method most likely to result in fetal survival, a second physician must be in attendance to 
provide medical attention to the fetus, and the abortion must be performed in a health care 
facility with access to neonatal. services for premature infants. This law is scheduled to 
become effective on November 15, 1995. A lawsuit has been filed challenging the 
constitutionality of these proviSions. Women's Medical Professional Corp. v. Voinovich, 
(S.D. Ohio filed Oct. 27, 1995). 

OKLAHOMA 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. A second physician must be in attendance at a post-viability abortion to provide 
medical attention to the fetus. Tit. 63, § 1-732 (West 1984). 
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PENNSYLVANIA 

No abortion may be performed after the 24th week of pregnancy unless the attending 
physician and another physician who has examinecl the woman concur that the procedure is 
necessary to preserve the woman's life or to prevent a substantial and irreversible impairment 
of a major bodily function. A second physician must be in attendance at a post-viability 
abortion to provide medical attention to the fetus. Tit. 18. § 3211 (Supp. 1994). This law is 
unconstitutional as applied to pre-viability abortions. A state may not prohibit abortion prior 
to viability. a point that varies with each pregnancy and may not be declared to occur at a 
particular gestational age. Co/aUlci v. Franklin. 439 U.S. 379, 388-89 (1979). This law also 
unconstitutionally prohibits some post-viability abortions that are necessary to preserve the 
woman's health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 

RHODE ISLAND 

No abortion may be performed after viability unless necessary to preserve the woman's life. 
§ 11-23-5 (1981). This law unconstitutionally prohibits post-viability abortions that are 
necessary to preserve the woman's health. See Roe Y. Wade, 410 U.S. 113, 165 (1973). 

SOUTH CAROLINA 

No abortion may be performed after the 24th week unless the attending physician and another 
independent physician certify that the abortion is necessary to preserve the woman's life or 
health. §§ 44-41-20(c), -lO(k), (1) (Law. Co-op. 1985 & Supp. 1990). A court has ruled that 
this provision is unconstitutional as applied to pre-viability abortions. Floyd v. Anders, 440 
F. Supp. 535 (D.S.C. 1977), vacaJed wirhoUl opinion on ocher grounds, 440 U.S. 445 
(1979). 

SOUTH DAKOTA 

No abortion may be performed after the 24th week of pregnancy unless necessary to preserve 
the woman's life or health. § 34-23A-5 (1986). This provision is unconstitutional as applied 
to pre-viability abortions. A stite may not prohibit abortion prior to viability, a point that 
varies with each pregnancy and may not be declared to occur at a particular gestational age. 
Colaulli v. Franklin, 439 U.S. 379, 388-89 (1979). 

TENNESSEE 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. § 39-1S-201(c)(3) (1991). 
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TEXAS 

No abortion may be performed after viability unless necessary to prevent the death or a 
substantial risk of serious impairment to the physical or mental health of the woman or if the 
fetus has a ~vere and irreversible abnormality. Art. 4495b, § 4.01l(b), Cd) (West Supp. 
1994). This law unconstitutionally prohibits some post-viability abortions that are necessary 
to preserve the woman's health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 

UTAH 

No abortion may be performed after 20 weeks unless necessary to preserve the woman's life, 
to prevent grave damage to the woman's medical health, or to prevent the birth of a child 
that would be born with grave defects. §§ 76-7-302(3) (1990 & Supp. 1993). A court has 
ruled that this provision is unconstitutionaL Jane L. v. Bangener, 61 F. 3d 1493 (10th CiT. 
1995). 

VIRGINIA 

No abortion may be performed subsequent to the second trimester unless the attending 
physician and two other physicians certify that continuation of the pregnancy is likely to 
result in the woman's death OT substantially and irremediably impair the woman's physical or 
mental health. § 18.2-74 (Michie 1988). This provision is unconstitutional as applied to pre
viability abortions. A state may not prohibit abortion prior to viability, a point that varies 
with each pregnancy and may not be declared to occur at a particular gestational age. 
Coiautti v. Franklin, 439 U.S. 379, 388 .. 89 (1979). This law also unconstiUltional1y prohibits 
some post-viability abortions that are necessary to preserve the pregnant woman's health. See 
Roe v. Wade, 410 U.S. 113, 165 (1973). 

WASHINGTON 

No abortion may be performed after viability unless necessary to protect the woman's },ife or 
health. §§ 9.02.110, 9.02.120 (Supp. 1994). 

WISCONSIN 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. § 940.15 (West Supp. 1993). 

WYOMING 

No abortion may be performed after viability unless necessary to protect the woman from 
imminent per:il {hat substantially endangers her life or health. § 35-6-102 (1988). This law 
unconstitutionally prohibits some po:;t-viability abortions that are necessary to preserve the 
woman's health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 
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State Restrictions on Late-Term Abortions 
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San Jose Sunday Magazine Article 

Story of Vicki Wilson's partial birth abortion 
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Viki vt'ilson YJ1ade a choice that saved her health and perhap~ 

. ".~.: 

. n one set of photographs Baby Abigail is adorable. .' • A sweet newbom, swaddled in pink and blue flannel. she has a flmnc of black hair peeking fron 
under a white cap, tiny interlocking fingers, serene face, eyes gently closed. Her grandma, sister 
brother and parents are taking (urns holding the 3-pound, 8-ounce, 17-inch-long blmdle. 
~She looks like a perfect little baby," says her mother, VIki Wilson. "She looks like my father, like 

my son, Jon, when he was born." . 
In .another set of photographs, Baby Abigail is disturbing. 
Floating over an inky backdrop, the nude newborn is the color of concrete, with skin tightly wrap 

ping her minialure rib cage. The dosed eyelids are puffy and the pursed mouth hints dubiously at < 
smile. Abigail's skull is bru'e and from its rear hangs a large dark sac of rubbery flesh. It contains hel 
brain. 

"Sometimes I get tangled up in the 
rhetoric: her mother says ... 'She was 
bam? She was born d"ad?' J r,uc."iS 1 prefer 
10 ~"Y 5hr. W~~ ho." .lIld Ihell died beca\L'Ie 
~he definilely had a life inside my belly. I 
never had an aversion 10 hands and faces 
louchlng Illy belly to feel her kick. In that 
way she was eonncclcd fa Ihis family: 

A lillie mon: Ihan a Y"'''' ago, Viki and 
her husband, Bill. a physician, were par
ents to two children-Jon. 10, and Kail' 
Iyn. 8-and planning for a Ihird. Early 
l<:sls n:"caled a healthy girl was due May 
8. Mother's Day 1994. 

But in the eighth monlh of pn:gnaney, 
an uhra.<ountl .howed Ihal the fetus had a. Abh:.n .. as to "aye been born on Mathers D~Y 1994. 
ratal condition caJlcd encephaloc::oele wllh 
microcephaly: Her brain was growing olllside 
her. skull. On April 8. 1994. a doctor induced 
labar and aborted Abigail. 

B y D A 

c.Ul Ja,IWl/WEST 

v 

For more than a year aflerward. Viki and 
I.eI' family endured a heU of guilt alld depres
sion. wondering, "Why Abigail? Why us? 

I D E 
.. ' 

What did we do wrong?' 
Viki cOuldn'l l-eIea:;e her gdef, Paltial] 

because she had trouble talking aboUi i 
And one hallJlI in& question rocked ht 
center and shook her failh: -what was 
all for?' 

Then, in early June 1995. the Wilsor, 
wen: contacted by James McMahon. 111 
doctor who performed the abonioll. H 
lold them that Republican conservative 
in Congress--a ma jalil), for the fi. "I UW 
since Roe vs. Wade became law in 1973-
were making aggrcssiv·c Icgislativ 
assau Its against abOrtion. 

. lfley were intending 10 lionit Funds fc 
Family p1annifl8, have outlawed "bortion 
for military per:;onnel OI/ers ... .as. e1imina' 

ed the scrvice from federal employee hcalf 
plans. Anti lhey were proposing (0 Ollllaw th 
medical procedw-e used in lalc·term abortion 

E A R L y 
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"11oo~ at ... l1li os port of 5fe,. Ylld Wilson ..,., b .... boIdla& ~ tor tile _ and 1.1t _ "We ...- lito! .... &1IIi1ilJ _olio did ..tst. w 

like Ihe one Viki Wilson had. 
The bill " .... introducod by Rep. Charles T. 

Canady, a Republican from lakeland, Fla., 
and chairman of the 5ubcommHtcc on lh~ 
ConslHution. Canady was quickly pulling 
logether a June IS hearln!! on \he pn:x:cdurc 
he had tactically dubbed partial-birlh abor-
lion.- . 

Thc doclor ""ked ir he cuuld pass Viki's 
name [0 the National Abortion Federation in. 
WaShington, D.C. Would she be willing LO t.alk 
p\lbJidy ~bo"t R.by Ahic'il? AlthQugh Wil-' 
~on. a }l()memal:f!1" and .FI1.-time nurse, says 
she ''''as 8 -non-politk..al know-no1hing" who 
bare]y watched television news and I~d the 
"ew.paper only casually, she agreed. 

"I didn't know muc.h but I knew this doctor 
was a hero," Wilson says. "If then~ was going 
to be legislalion trying 10 mnl<c the procedure 

illegal then I wanted 10 righl it, 11 gave my 
daughter de:.th with disnlcy In.tead of sub
jecting her to a process that would ha"" taken 
away an her dignity." • 

And SO VIkI Wilson, a practicing Catholic 
agreed to enter the violent legal, ethical and 
medical hay where politicians challense 
physicians and wh"", or;:anl..allons frorn the 
Nalional Right to Ufo Committee, to Planned 
Pal'1m)hood, from Ihe Christian Coalition 10 
the C-"nt<r fur Reproductive Law and Policy 
('.ontinuC'll.Isly clash. At that moment. she 
found Ih. answer 10 Ihe qucstion-"What was 
it all for?" .....mat had h .. wlIe<i het: _ 

"I hate that Abigail had to die: says Wi.lson. 
39, who lives in Fresno, in a \""i\Tm. sprawling; 
hOllsc that used Lo be a convenL ·l~ put m~ 
through this because hc knew I would be 
;trong cnnugh .to Ix: an an advoC1ttc against 

Ibis biD. This has given me whole new justifi. 
cation for why I wcnt through what 1 did.' 

R EP. CANADY'S vOice drips with dl$dain 
when he recalls how he first heard 
about the late-lerrn procedure. It WtIS 

du,in8 "\hat ./tJ.S1 Congress; he says. 
Today when he talks about his controversial 

bill, H.R. la33, which would charge physi. 
eians who pelfonn a ."""iSc abortion tech. 
nique with a felony, he says, "In this Congress 
\W!' knew ,,~ could move it foL'van:l.· 

Canady's biU (and 'S, 939, the Senate ver· 
sion) JltaI"ks the: nrst time that Congress has 
.lIcmpled to outlaw a panlcular medical tech· 
nique. It is no surpri5e that the legislation 
h'lYoiw:.-.: lh~ most discomforting of all ::lbor
tions-Iatc term or afur Ctpproximately 20 
,",'Celts. 
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'lhe anti-abonion for<:c cOlllcnd thaI Ihou· 
:;'nlls of late·lenn abortions arc done each 
",'aI', mRny on healthy fetuscs. Th.:y say Ihe 
ctu:ocs feel pain nnd are lIslIally "live unlil the 
,IXlrIionist kills them using the ~partial birth~ 
,~chnique: The Iowa body of the felus Is 
;>ulled from Ihe birth callaL then Ihe doctor 
,,,<-"lIons the contcnts of its hC'ad to complete 
I h.: rcmoval. 

'"Ibis procedure should nol be allowed to 
',ake place In this country: Canady says_ 't Is 
llarb.,rie and off.:nds the conscience of people 
,yho understand what Is happening: .-

Accardi ng to pro-choice baekcrs, fewcl- Ihan 
600 such !ate·term abortions are done annual" 
! y in this counby and most arc to prolocL lhe 
!\ealth Qr Ihe mother or because the fetuses 
,lave severe, of len fatalnbnonnalitic:s. -,' '" 

Intnct dilation and exU':letion is the medical 
,enn for what conservatives an: caning "par. 
. ial bIrth" abortion, and reducing [he size 'of _ 
;he head Is often necessary to complete 
.-emoval of an Intact fet liS from the bit-Ih 
,.".,.]_ Pro-choice lawyers SllY that if the doc
,or believes that Is the mo~1 efficient medical 
ledmlque to protect the health of the woman. 
il is within Ihe law as,established by the ~oe 
decision and reaffirmed in 1992 by Planned 
Par,,"dlOod VIi_ Casey, .. 

1 had hoped that membcl"$ who took an 
oath of office would resPec( Supreme Court 
case law; 50"),!, Kathryn Kolbert, vice president 
of the Center for Reproduclille Law and Policy 
in New Y",k '"B1l( what i5 going on is politiC! 
and not responsible lawmaking. Then::fore the, 
I.~JlI (0 keep Ihis i,;suc in the news has not only 
resulted in an \lIlprccedented intl~r"ention into 
medical decision-making but bad law' as well. 
N<.;vcr In hbtol)' has Congress wer laid a doc:
lor what he or she can do within their examin. 
mgroom." , 

Freshman Rep. Zoe Lofgren. who like 
C.·mady is a member of the House Judiciary 
Committee. see,; (he bill as a frightening 11m .' 
maneu~er with a broader gOal., __' ", 

"What is really going on is !hal the majon.1y 
in C.ongrcss opposes ~ll abortIon under all cIr
cumstances and they are making it illegal 
where there will be Ihe least public uproar or 
(JlIlrage: says the San Jo:;c Democmt, whose 
interest is abo personal. Bill WiI:;<JU's mOlher 
is Susanne Wilson, a former Santa Clara 
County supervisor who :;elved in local govern· 
ment with Lofgren for a d07.cn years_ 

"They arc portmying it as if women in their 
ninth month arc sayin~ 'Oop:s, lIlaybe I don't 
want this kid afI(!J' all: J ~)fgl'l~n says. 'n most 
all these kind of cases they are wanted chil
dren nnd the families have gone from one doc
tor to another desperately looking ror some· 
Ihing to save (he baby. l1lt:~c are women who 
a,-e facing that nothing can b~ done to help 
their VCIY sick babies.· 

But DOUG Johnson, rederallcgislative dir<-'C
lor of the National Righl 10 Life Commilke, 
$ays such dccbions arc nOl valid Just be.::ause 

'oJ oJ\,)· .L I • U:.J • 

"This procedure 
should not be 

allowed to take 
place in this 
. country, 11 

says ,~a1'J{ldy., 
."It is l?ari?q.,rje. 

and offerztfs lfte ,-, 

conscierzc.e of,. 
people who 

, , 

know what is 
h.appening. 11 
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this convent with all these ItlOms 10 fill. When 
I found myself 37 years old [ figured I beller 
gel on the baiL" . 

A:; a nurse since 1977. she knew that after 
the age of 35 the lisJcs-<,f Downs syndrome, 
for example-Increase. But her main concelll 
was about her energy I"vet -A new baby 
means )'01.1 are up around the clock. • she sayS. 

Nevertheless, Viki wanted as much early 
informal ion as possible about the health of 
the fetu."I. She had worked as a nurne in a child· 
rehabilitation ward, and knew as "'ell anyone 
what can gO wnmg. 
, • j'\i'e secn kids born with congenital anoma
lies, wllh things like spina bifida and 
encephalitis; ViJd says. "I had seen babies 
with defects so severe that they would never 
get off a rc5plrat01: The: quality of life for this 
kind of child Is nol very pretty_ And I also saw 
the strain between Ihe parents of such chil • 
dnm," ',P, ,_, 

" In het' eighth week of pregnancy, Viki had a 
dlOlionic villus ztudy. It showed that a heoJthy 
baby girl was on the way. In' her 18th wcclC, 
Vikl had the alpha-fetopl'Otein test, a blood 
test, which looks for neum tube defects sueh 
as' encellhalocooles. An initial reading came 

, back hlgh, but a relest was normal. 
while medical science hIlS developed a vast, 

. -. .sophisticated prenatal technology, ~n mas· 
, ,sive nbnonTUllltles are sometimes not detected 
until the latter stage:. of pregnanc:y. -

.- .: .. At 36 weeks I when Vikt was -as big as a 
house,· she went for a rouline checkup. Dr. 
A1rr'l:'-Ci Peters found she had 1~1 n Ifnle weight 
and Ihat a previous measurement. from her 
belly button to her pubic bone, was off. He fig· 
ured nothing 'va:! wrong but he wnnl~ her to 
lake an ultrasound a few days later. 

the fetuses are flawed. Evel)' year VlId's side of the famIly hD.~ a lra-
"'U5Ually they involve women who are eany. ditional !:.aster party al her house with about 

Ing babies wllh genetic disorders, babies who _ so JlI-lc:sts. Thai she was due to have n baby the 
arc going to be born allVl: with poor long-((;n1l ~~ follo\v!ng month crC3led heightened excite· 
prognosis: Johnson says_ '"The purpose then· ':. ment at the part)t 
is not to save the mom bui to tenninatc lhe '."1.ots ofpeopTe were coming up and touch-

. life of a baby with profound disabilities_ To get ing my)leny and laughinr because the baby 
it over with. That is infanticide. That is prena· Was moving around real y strong and Ihey 
tal cuth!lJla~ia:' . could fed her: Viki recalls. "She was a big 

Lofgren ealls that view ridiculous.. b.tby and everybody was putting in their lwo 
'ts not even an issue of ",hether to have a cents on what I should name hcr." 

child: ~he says. "11;; how i. lhe child going 10 Vikj'~ sisler was in town from Santa Maria 
die?" for the party and !lIe following Tuesday the 

Canady's biD pru;scd the Judiciary Collllllit· two ,,,ome!) and their mom wcnt fOI' "the good 
lee July 18. and any day now wiD come up for 'lime" of seeing the baby on a digital screen. 
consideration by the full House, 111ey laughed and talked as rhe bubbly tech-. 

"k; I heard that ~uper-heated. ugly rhetoric nician rublicd trnnsducer gd on Viki's ~1om· 
being aimed at good people lilce Viki and Bill aeh. When the image of the fetlL~ came on the 
Wilson I realized that all these polilicians have screen, the technician begnn pointing out 
Is a policy posillon against abortion: Lofurcn each clear. feature-beginning with petfeet 
says. "They don't ha"" real stones like diese loes and fect and legs_ She gave a good-
people do. . natured hoot wl~ she noted that it was Je(i-

"ile{v a girl 

VIKI AND BILL WibO\l'S real story "She said there is her heart and her liver 
began in August 1993 ",hen [hey decid- and thcn, 'al lhe head. she wcnt dead ~i1ent: 

, ed to get pn:enant. ' vtki rccalls. 'Nothing: 
"1 wanted a lot of kio:ts: Vik! says. "We have The technician asked Viki's mom alld sister 

--------'----'---------- .. _-,--,----- -----
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(0 move 1010 a waiting room, A few minu\cs 
laler Viki enlered Pelers' office, 'How bad ii 
il?: she asked. 

"Bad: he :;;lid, He pninteti al the pklW= 
"Here is her brain. BUllhis is her head: 

"Il looked like she had two heads: V1k1 
rccaIls. "I fell Oller." . . 

nvo-thirds of Ihe brain was in a scparalc 
sac and the tissue remainIng inside her head 
was improperly formed. "You could not dls
ce:rn a cen~brum from a medulla: Vild says. 
'"You could not do a proper allatomy lesson 
wilh Abigail's brain: 

Viki phoned Bill. "Tears wel'e flooding out of 
every orifice of 10)' filce: she says, Bill. an 
em~ency room physlclan;.responded to the 
news wIth uller silence. ... '." 

"I knew my child was goIng to die and I 
realized my biggest fear was coming to life; 
V1ki says. , was having Olle: of those ehilcb= 
likc the ones I saw in the rehab-neonatal UJ1il 
I thought, .'Oh my God, it has·happencd to 
Dle:· _ : ...... _. :~. : .:~. " 

In the waiting ·l'OOm Viki told .her mOIher, 
"She is not 80i"6 to malt; fl" .. :... . . 
. Her mother fainted and Vtki lost her'fool" 
Ing. "My si~1er. the "mallC51 of all of us. ""as . 
trying to hold both of liS up; Vikl recalls. "lIS 
a funny sight in retrospect •. bul that day it 
wasn't runny at all· . i ". . . ". 

PetC!n; sent VIki to a perinalolugist. On the 
way ,,\>er, in he.- brother-in-law's car, anger and 
sadness collided and filled Viki's heail with" . 
qUe:itions; Can'l we ju.t get all of thaI brain 
·and put it back in ht:r head? Why did I have 10 
go so long? Why can't I Ix pregnanl for the 
rest of my life wilh ht:r? Why did all those 
t~lS come bad< negative? . 

TI,e petinalolosist told the Wilsons it was 
the biggest Cllccphalocoele he had seen. When 
Bill saw the ~l:I'eeJl he wcpt. gripped Viki's 
hand and caressed her belly·. . 
wilh his face. 

-, kept telling my>;df tllis was 
in God's hands: .;ays Bill, 45. 
'"That was the only way I could 
go Oil. It was the lI>ughest thing 
I eve,. went thrullBh. I t!.ougl,ti 
wa" going to br<:.,k araJ! fi'Oln 
,;adness.· 

utcl' thaI day they mel wirh 
Jamie risher, a genelic COUll· 
sdor \Vho was seven monthS 
pregnant. "I kept praying that 

.somebody would Idl llle, 'Oh. 
Ihal was the wrong bdly. ThaI 
was the lady next to you;· vlki 
say~. ibough I wouldn't wish 
what I was going through on 
anybody: 

The couple got an intensive 
lesson about rhe: 400 fcl,ll 
anol11~lic" about encephala· 
cocks, about grieving when, <IS 

one pamphlet put it, "Hello 
Means Goodbye." They were 

_ .... _--------- ... -
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ahu told about the din: percentages of mona!· 
ity even If some of the pregnancies make It 10 
term. They were told tliat lIl8:iSivc abnormali
ties incn:asc the chances of somethil1l{ going 
w\'Ong befoR: or during birth that could cause 
hemonil:lging or a ruplurlld uterus. Bill ru:keti 
.rned.ical <jllC:ilfons. The answers c1aIified their 
opllons. 

The Wilsons had held two baby showers 
and had finished a nurse,')' for a Blr!. Now 
lhey cried. For hours, \hey ialked about what 
I hey should do "as if we knew what !he other_ 
was thinldng and reeling.· Bill says.. " 

finally, Ihey agreed to cnd the pregnancy. 
finding It unbearable to go another month 

·1I1 wanted to 
stand on, c/ cliff 

'and scream;~· .~. 
to t~e. world;: ... 

. .. -

[·a··m-.-' .... ..: ... ~;. 
. . . 

Viki Wilson. 
My daugfLter . 

died.'" 
..... , " 

knowing the:ir baby had no chaJ1ce of SUMV 
"I'd 5CCn Ihe devastallon f\'Om the death 0 

child. and I was thinking of my IWO older cI 
dren and how il would affccl dlem.· Viki sa 
"Bill delivcrM both our kids. and IUtle a 
Jon -= soing to help deliver this bah)'- So 
our dreams of a health)l happy family In I 
delivery room came crnshing in on us beolL 
our dUld was going to die: . 

THE GENETIC COUNSELOR lold I 
. Wilsons about Dr. James McMahon 

Los Angdes. one of only three doct~ 
the United Stales who specialize in laIC-leI 
abonion&. McMahon, who has bec:n doi 
abortiollll since 1972. ptimarily treats patiel 
referred by other dOdOni, 

That night VikI and Bill headed down Hil 
way 5 with Vikl at the wh"el. HI needec 
focuo;. Some distance from being with myse 

_ she: says. They talked about the aunt at t 
Eastea' party who said her mom had alw, 
wanted a grandchild named AbigaiL At 1 

time Bill and Viki had Said no. 
.. But now they decided if the baby", 
named Abigail, her gmndmolher would ree. 
nize her In heaven. They also gave her' 
middle name, lozette, Of the godmother to I 
Wilson ehiWn:n. 

. In the passenger seat Bill wrestled I 
demons by sketching oul poems. One bq;: 
"The possibilities are gOlle, the drear 
Imdreamed, . , _ • 

In Los AnCClcs they checked inlu a R.:>c 
.,;on hotel and called homc to ask Bill's mot! 

" ir xhe would dri~ lheir ehildn::n down fn 
Fre.~no by Friday morning. The couple: Spell 
sleepless night wonying about going to • 
abortion clil\ic:.~ where Ihey might have 
pass through a posse of angry ~Ieslers, 

·Here I am 36 wec:lcs along. Vikl said. "H 
will I make them list~n to : 
and unckrslandr 

The Wesl Los Angeles cI 
ie \urne:d out to be an 03 

with high. ivy~ovc:rc:d w, 
surrounding an atriuOl 
tropical plants. There "" 
no protc:.1Cr5. 

·From the Ii""t I fdl I 
blanket of warmlh over n 
Viki says. '1 had an inn. 
feeling that cverythinll " 
going to be OK somdlo, 
was no Jonger a nu~ bu 
scared. vulnerable motl 
coming 10 lerms with I 
reality that her child ,. 
going to die: 

As soon as Viki and I 
met McMahon •. 57, that se 
of relief deepened. He " 
conFide:nt and unhurri, 
wilh a beard and gcntk b 
eyes. Almost all the \X,tic 
who come 10 Eve Surgi 

-------- ---------_.".-... __ . __ .. _----
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Centers are mllmcd women who 
want a child bUI have passed the 
22-week point when severe genetic 
damage is discovel'ed, he says. 
While Bill and McMahon dis
cussed the c1inic-.u delails Vlkl was 
soothed by McMahon's wife, Gail, 
a nur.;e at the clinic:.. 

.. :.1 . Vlki recalls the dncror telling 
~ her. lids was nothing wrong you 

did, TIus 1$ juSI a pn:gnancy gone 
terribly wrong and I am here 10 
help you. I don't mean to sound 
harsh but the baby I~ not the issue: 
My concern Is you. You are my 
only paticnt here. I am going to do 
everything In my medical experti.<:e 
andknowled; to gl:t you through 
lhls physically and emotion .. ny. rf 
you decide to have a subsequent . 
p ... :gnllncy you will be able to do it. 
because Ihis is the safest method 
known to medid.m: loday: 

McMahon explained thllt the 
movements by Abigail, cclebrated . 
by family and friends, had been 
seizul'es, He said that because of 
the anomaly, her head was stuck in 
Vikl's pelvis. If she had 8"nr. into 
spontaneous labor. with the uterus 

! contracting. the size and position 
./ of the anomaly could have rup
I IUI'ed Viki's uterus or caused a 

ma'i.~ivc infection that could have 
left her unable to .... vc more chilo 
d,,,n. 

I N LATE-TERM abOJ"tions, 
MeMllhon writes, "the j'isk Is 

1\ based on geOlOerry. Something 
large must pass t1l1'ough some
thing t;OlaU, Sp(:cifically. the fetus 
must be brought out through a 
51T1311. very vascular canal. Abo in 
late pregnancy, the tls:.1.IC integrity 
of the felus is quite substantial 
compared 10 Ihilt of the cervix. 
This poses a n increaSing threal 10 

i the celvi~ as Ihc geslation gets 

\ 

la~r.:imple terms McMahon 
Hoods the cervix with a lamlnarla. 
a seaweed fI uid that gently 
enlarges the canal while shrinking 

• the fetus. This process takes sever· 
! al daY6 until the felus can bc 
i slipped out of dle low..-r uterus 

IntaeL 
i Usually thc head of a late fetus Is 

\ 

too large to fit through Ihe cervix 
so he uses a needle 10 extract just 

. enough fluid from Ihe head to slip 
. it out. 

-The felUS feds no pain through 
the entire series or procedures: 
McMahon has wriuen, "This is 

The 

._. _ ... - _ ..... ~.~, 

had been I hlnking of that same 
happy scene. Jnstcad here are our 
kids coming In to see their dead 
sister.' movements The doctor hugged Vlkl and 
cried with hcr family, A Catholic, 

b Ab . ·Z McMahon us.:d ~oly water to per-

Y 19a 1 folm a baptism beforr: leaving the 
. ' . WIlsons to hold their child fOr the 

l b
· d timt and last time. ce e rate '"people thought we were nuts to 
, : take pIctures of us with Abigail: 

b fi
'· 1 VlId says. '"I'hey thought it was son 

Y am' l· Y of sick. asking, 'Why would you 
, want to take pictures of a dead 

.. '. '" chil.d?' I look at death as part of 

;;,{1,nd friends~ ",> ~~eci \'i~t(lid~Y w~~i ~~;~d~~ 
, 1'ClnCrn6cr. We need thaI tangibili-'had '.be-en' ty thatshe dId exist," C"." ,., After two hours Gall McMahon 

callie Into the room to ~cvC Abl-Z'I . . gall.' . , ' 
fl ey.,· "Whe~'~h~rea~h~ oul for the 

.. . 
SeIZUreS. 

. condition 
. , 

could' 'have 
ruptured 

Viki's uterus. 
because the mother is given nlll'
colic analgesia at a dose based 
upon her weight. The narcotic is 
passed, via the placenta. dh-ectly 
into the felal bloodstream. Due to 
the enormous weicht difference, a 
medical coma is induced in the 
fetus. l1\ere Is a nellrological reta} 
demise. There is never a live binh: 

At 9 a.m, Wednesday, April 6, 
1994, McMahon began the intllCt 
dilation and extraction. Ife repeat· 
ed it Ihat afternoon. He did It twice 
rnore Thursday and again Friday 
morning. McMahon lold Vikf on 
Friday afternoon she would be 
ready to deliver. 

. baby I suddenly thought, 'I'm 
going 10 bolt.: rrn going to run out 
the door and take her and Just run 
away from hen:. I've got her in my 
rums. J know shes dead but I want 
10. take her and keep her: H Vlki 
says_ "There· is a pieture of me 
holding her and when )'Ol' look at 
Ihat picture you 'can feel how 

• much I didn't wllnt to give he .. 
back. J knew that was iL" . 

WIlEN THE WIJ.SONS 
returned to Fresno the 
foDowlJlg day. Viki's rums 

ached from being empty. 
"I didn't sleep for three days, I 

went Into the nunery room and 
sat there, not sobbing. but with so 
many tears flooding out J thought 1 
would dehydrate, 1 wasn't eating or 
dr1nking anything. When the pie
Iw'es came I held them a8alll:ll me. 
I pressed my nQSe in Ihe clothes 
she bad been dressed In and when 
lhal smell hit me, I fdt total devas· 
lation and grief. like a pain In my 
chest. I couldn't breathe. I'd sit 
thel'e ~'taring at the crib thinking. 
she is never going to see this sllIlf 
evcn-body got for ha;. . 

On the aftemoon of April 8Abi
gall was cleaned up, dressed' in 
Pl'jamas and wrapped in blllnkets 
with yellow and pink cartoons. A 
white cap WlIS placed over her' 
hc:ad before she was pn:,;entcd to 

Wnen Vlki ·tried to sleep she'd 
drift off for only a few minutes and 
dream about how she Dever heard 
the sound of a ,baby crying. She 
was in pain becau~e her breasts 
continued to be engorged wilh 
milk. A cousin brewing hc.bal teas 
hdped some, but mostly she lay 
down wllh bags of fro:>:en peas on 
her chest. 

. the couple, Susann<: Wilson, Katie 
and Jon. 

"There wel'e 12 to 14 people in 
the room when Jon was born; Viki 
soy,;_ "Just a few days before we C(mlinued from pa~ 22 
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• Fo~ four months she sat on rnor IIvi~ 
room couch and fingered things she had 
collected thai were: part of Abigail. ~fhat 
is haUl r got through the day." Sometimes 
she fell as if she: was failing as a mother 
10 her IWO children because it was so 
hard for her to be 8t rong and loving. to 
give them lhe hllgli and kisses they need
ed to get Ihrough I heir pain. 

And though she and Bill are \U}' close, 
she had trouble talking to him. lie was 
open with his grief, but able to push 
through IL 
. "A:; an (:mc~gency room doctor I ~, 
all the time. how easy It Is to be here one 
day and gone the next, ~ Bill $a)'$. "Most of . 

, the time it's due to pure circumstance 
IUld )'Oti eM'l do anything about II. You 
just have to say tills is terrible bufwe win 
have'good days ~in: ' , ::', 

Vikl, on the OdlCl' h.."\nd, couldn't shake 
the feellng of doom. ·So many times I 
wantoo to stand on a cliff and scream (0 

the world. I am ViJcj Wilson. My daughter 
died. See'me. Uc:ar me. FecI me...." .' 

, But looking back. Vikl says BiIl's'way of 
being both emotional and strong gaVc! her 
something solid to hold on to. Finally. she 

c.J"1::')UU'Uu~+t-ltJ· 

A playground fund raised 
thousands of dollars in Abigail's 
memory and named it after her. 
got back on her feet knowing. i am for· formed from 'some little woman in f'n:s. 
c:v.:.-a changed IndividURI." no' into a prcKhoice wallior: 

Some goOd things have come from the For a time she thoUght something dse 
loss. A local school playground fund good had happened. V1k1 got pregnant 
raised tliousand5 of dollars In Abieail's while they were in Washington. 
memory and named it ,after her: And the 'We want this baby just as much as we 
Wll50I1S deeply v~lue .. the frIendships )WD1ed AbIgajl."\IiJd said in early summet: 

, forged in sadness with many other faml- , God £ori>id any1hing should happen, But 
,lies who have been trekkIng up Capitol if it doc; I want to have dlC rlJZht to make 
Hill, nS~ti!l~ Iawmskers trying to block a ',whatever-cholet=; an: best for aD of us.-
womans light to choOse. ." , . '" No one knows better than the WIlsons 

, it has really been a life-affirmIng aPen- that stories don't always end happily. In er£2: Vikl saf-l, "a huge' calhands to meet. lale August \IiId had a J1liscarrlage." ' 
women who have been through lhis and . i feel like rvc been in a c:onstant'two-, 
-who trulylcnowwhatrm toIkingBbour.- ' .• year,battle with fale,~ shesay.i,'·:'8ill and I 

Viki has fl~wn to Washington twice. ~,~aboullt 10nipi~~J~ri:l..R.!ld.and, __ 
She ~alkcd the hallwa¥.~ or Congress, "an:goingto 1r)':.gaIn. -:;,:., {c::::~~·~.~~,·", 
eha.-:ing clown anyone willing to IL<:ten 10 '... .. ,,- ..... '. 
her story. She says she has been tnms- DAVIDE.FARLYl!;asta/fwmerforWesr. 
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BYLINE: By Careen Costello; Coreen Costello testified at the senate Judiciary 
committee's hearing on late-term abortions on Nov. 17. 

DATELINE: AGOURA, Calif. 

BODY: 
Those who want Congress to ban a controversial late-term abortion technique 

might think I would be an ally. I was raised in a conservative, religious 
family. My parents are Rush Limbaugh fans. I'm a Republican who always believed 
that abortion was wrong. 

Then I had one. 

It wasn't supposed to be that way. My little girl, Katherine Grace, was 
supposed.to have been born in the summer. The births of my two other children 
had been easy, and my husband and I planned a home delivery. 

But disaster struck in my seventh month. Ultrasound testing showed that 
something was terribly wrong with my baby. Because of a lethal neuromuscular 
disease, her body had stiffened up inside my uterus. She hadn't been able to 
move any part of her tiny self for at least two months. Her lungs had been 
unable to stretch to prepare them for air. 

Our doctors told us that Katherine Grace could not survive, and that her 
condition made giving birth dangerous for me possibly even life-threatening. 
Because she could not absorb amniotic fluid, it had gathered in my uterus to 
such dangerous levels that I weighed as much as if I were at full term. 

I carried my daughter for two more agonizing weeks. If I couldn't save her 
life, how could I spare her pain? How could I make her passing peaceful and 
dignified? At first I wanted the doctors to induce labor, but they told me that 
Katherine was wedged so tightly in my pelvis that there was a good chance my 
uterus would rupture. We talked about a Caesarean section. But they said that 
this, too, would have been too dangerous for me. 

Finally we confronted the painful reality: our only real option was to 
terminate the pregnancy. Geneticists at Cedars-sinai Medical Center in Los 
Angeles referred us to a doctor who specialized in cases like ours. He knew how 
much pain we were going through, and said he would help us end Katherine's pain 
in the way that would be safest for me and allow me to have more children. 

That's just what happened. For two days, my cervix was dilated until the 
doctor could bring Katherine out without injuring me. Her heart was barely 
beating. As I was placed under anesthesia, it stopped. She simply went to 
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sleep and did not wake up. The doctor then used a needle to remove fluid from 
the baby's head so she could fit through the cervix. 

When it was over, they brought Katherine in to us. She was wrapped in a 
blanket. My husband and I held her and sobbed. She was absolutely beautiful. 
Giving her back was the hardest thing I've ever done. 

After Katherine, I didn't think I would have more children. I couldn't 
imagine living with the worry for nine months, imagining all the things that 
could go wrong. But my doctor changed that. "You're a great mother," he told me. 
"If you want more kids, you should have them." I'm pregnant again, due in June. 

I still have mixed feelings about abortion. But I have no mixed feelings 
about the bill, already passed by the House and being considered in the Senate, 
that would ban the surgical procedure I had, called intact dilation and 
evacuation. As I watched the Senate debate on C-Span this month, I was sick at 
heart. Senator after senator talked about the procedure I underwent as if they 
had seen one, and senator after senator got it wrong. Katherine was not 
cavalierly pulled halfway out and stabbed with scissors, as some senators 
described the process. 

I had one of the safest, gentlest, most compassionate ways of ending a 
pregnancy that had no hope. I will probably never have to go through such an 
ordeal again. But other women, other families, will receive devastating news and 
have to make decisions like mine. Congress has no place in our tragedies. 

LANGUAGE: ENGLISH 

LOAD-DATE: November 29, 1995 
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Remarks regarding late term abortion: 

Congresswoman Zoe Lofgren 



" 

LJ' ....... u~. LiV:;: i...V':5' t:U • J. 'J t,JU· iU·uO. rucr. LVC LVru~~~ 

Tomorrow m(Jrning the Judiciary Committee will mark up a bill to outlaw late tenn 
abortions. There has been a lot of loud rhetoric about this issue. Some view it . 
symbolically. But to me it's about my friend Susie Wilson and her family., 

S4566703:;';' 2 

Susie and I served together in local government for 12 years. She is a wonderful person 
whose background is aU-AmericSD.She grew up iIi Texas. She married her high school 
beau, Bob, and after World War IT they moved [0 San Jose. She taught sewing for her 
Methodist Church and was a volunteer youth counselor there. She got involved in local 
government a<; a neighborhood leader. She and Roh have heenmamed 47 yea!"); and have 
three grown sons. She is now retired and a proud and doting grandmother. 

Last year Susie was ~) pleased when she told mc that hcr son Bill and daughter-in-law 
Vieky were expecting a third child. She wanted another granddaughter and wao; going to 
get one! 

It was with a lot of lears and sorrow that we learned, late in Vicky's pregnancy, that the 
litLk girl Abigail could not live. She had a rare condition that caused most of her brain 
tissue to form outside of her cranial cavity, and all of the tissue wa-; abnormal. Vicky had 
been experiencing strong contractions - whieh a" a proud mother-to-be she felt might 
indicate a truly strong child. It was devastating to learn that these contractions were 
because of seizures that Abigail was having in utero. Ahigail would not survive the birth 
process. FUlthcr, it was possible that Vicky might not survive child birth. 

Susie had made plans to help out with the new baby. Instead, she helped her son, 
daughter-in-law and two grandchildren to cope with their loss. After a lot of prayer and 
discussion, Vieky and Bill had a late term abortion that our Congress is now being asked 
to outlaw. 

Bill is a doctor in Fresno, California. As a physician, he knew about the risks to the 
mother of his two children. He also knew that his new daughter could not survive the birth 
process. Given the situation, these parents wanted a death Lhat wao; the leasL painful for 
baby and mother. They wanted a chance to properly grieve for their daughter and a chance 
for their other l W(J children to come to terms with the loss. Susie was there. She also 
needed a chance to grieve and say good-bye. This they were able to do because of the late 
term aborLion available to them: to hold and bury a whole deceased child and to know that 
lhl: pain of death was less for her than would have been childbirth. 

Abigail's memorial service was held on April 23. 1994. Susi~ and r talked about thc whole 
tragedy with a lot of tears and love. I was so proud that my friend, Susie, was strong for 
her family at this terrible time and grateful that Vicky and Bill and their children had had the 
chance to hold Abigail, grieve and say good-bye. Vicky and Bill are secure knowing that 
Abigail is in heaven with God. 

The loss of Abigail was sad and very personal for the Wilson family and for their friend-;, 
like me. It's 1I0L lilL; sort of thing I thought I would ever talk about publicly. But the mark
up in Judiciary Comrniuee tomorrow means that this private, personal tragedy cannol be 
kept private any longer. Susie along wilh Bill and Vieky have told me to share their family 
story because they believe that another family who faces the same terrible situation should 
have lhe chance to do their best to cope with dignity, love and ~arety withol\[ thc intrusion 
of the federal government. 
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Tllis issue isn't about 'Ulonymous people. It's about real people: facing real tragedies. Tt's 
ahout my friend. Susie Wilson. and her son, daughter-in-law and granddaughter. I 
promised her that T would do my very best to let people know that her fanl1ly -- and other 
r amilies faced with similar circumstances - do not need the Congress of the United States 
intruding inro this mOst personal Situation. 

The Wilson family had their me.morial service a year ago April. I've enclosed a copy of the 
memorial program and the autopsy photograph so you can sec, as I already know, how 
real, personal and tragic this situation is. This family tragedy is not one which will be 
improved with the intervention of the Federal government. 

When we meet tomon'ow morning, I hope you will rememher the Wilson family and vote. 
with me [0 keep the long ann of the Federal govcrnmc11t out of family situations such a<; 
these, 

Warm regards. 
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Testimony before tile Rules Committee on H.R. 1833 
Congresswoman Zoe Lofgren 

October 31, 1995 
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Ms. Lofgren. Mr. Chainnan, Mr. Farr and T appear before the Rules Committee tOday to 
ask that we be allowed to o[[er an amendment to H.R. 1833, the Partial Birlh Abortion Ban 
Act of 1995. This amendment will create an exception to the bill which will allow doctors 
to perform this procedure when it is necessary to prcserve the life or health of the mother. 

There has been a lot of loud rhetoric about this issue. Some view it symbolically. BuL LO 
me it's about my friend Susie Wilson and her family. 

Susie and r served Logether in local government for 12 years. Shc is a wonderful person 
whose background is all-American.She grew up in Texas. She married her high school 
beau, Bob, and after World War IT Lhey moved to San Josc. She taught sewing for her 
MethodisL Church and was a volunteer youth counselor there. She got involved in local 
government a<; a neighborhood leader. Shc and Bob have been married 47 years and have 
three grown sons. She is now reLired and a proud and doting grandmother. 

Last year Susie was so plcao;ed when she told me {hat her SOli Bill and daughter-in-law Viki 
Wl~re expecting a third child. She warlt:ed another granddaughter and wac; going to get one! 

It was wiLh a lot of tears and sorrow that we learned, late in Viki's pregnancy, that the little 
girl Abigail could not live. Sht: had a rare condition that caused most of her brain tissue to 
form (Jut~ide of her cranial eavity, and a]] of the tissue was abnonllaI. Viki had been 
experiencing ~Lr(Jng contractions - which as a proud mother-to-be she felt might indicate a 
truly strong child. It wac; deva-;tating to learn that these contraclions were because of 
seizures that Abigail was having in utero. Abigail would not survive the birth process. 
Further, it was possible that Viki might not survive child birth. 

Susie had made plans to help out with the new baby. Instead, she helped her SOl!, 

daughter-in-law and two grandchildren to cope with their loss. After a lot of prayer and 
discussion, Viki ~md Bill had a late term abOltion that our Congress is now being asked to 
outlaw, 

Bill is a doctor in Fresno, California. As a physician. he knew about the risks to the 
mother of his two children. He also knew that his new daughter could not survive the birth 
process. Given the situation, these parents wanted a death that wa<; the lea<;t painful for 
bahy and mother. They wanted a chancc to properly grieve for their daughter and a cham:c 
for their other two children to come to terms with the loss. Su!;ie was there. She also 
needed a chance to grieve and say good-bye. This they were able to do because or Lht: late 
term abortion available to them: to hold and bury a whole deceac;ed child and to know that 
lhe pain of death wa<; less for her than would have heen childbirth. 

Abigail's mem01;al service was held on April 23. 1994. Susie and I talked ahout the whole 
tragedy wilh a lot or tears and love. 1 was so proud that my friend, Susie, wa ... strong for 
her family at this terrible time and grateful (hat Viki and Bill and their children had had the 
ch,mce to hold Abigail. gIicvc and say goorl-bye. Viki and Bill are secure knowing lhal 
Abigail is in heaven with God. 

The loss of Abigail was sad and very personal for the Wilson family an~ for their frit:n<h, 
like mc. It's not the sorl of thing I thought I would ever talk about puhhcly. But the mark
up in Judiciary Committee tomorrow means Ihallhis private, pen;onal tragedy cannot be 
kept private any longer. Susie along with Bill and Viki have told me to share their ramily 
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story because they believe that another family who faces the same terrible situation should 
have the ehance to do their best to cope with dignity, love and safety without the intrusion 
lIf the Federal government. 

This issue isn't about anonymous people. It's about real people facing real trdgedies. It's 
about my friend, Sw .. ie Wilson, and her sun, daughter-in-law and granddaughter. I 
promised her that! would do my very best to let people know that her family - and other 
families faced with similar circumstances - do not need the Congress of the United States 
intruding into this most personal situation. 

On behalf of Viki Wilson and other mothers like ber, please allow us to offer this 
amendment to H.R. 1833. 



Dear Colleague: 
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Q!:ongrt5S of tbt llniteb ~tattS 
_aJ1:Jington. .C 20515 

DON'T TURN DOCTORS INTO CRIMINALS 
Oppose H.R. 1833 

November 1, 1995 

This week we had planned to offer an amendment on the Aoor to H.R. 
1833, the Partial Birth Abortion Ban Act of 1995. which would have allowed this 
procedure if it was medically necessary to preserve the life or health of the mother. 
This amendment is critical because it would have made sure that H.R. 1833 didn't 
risk the life or health of the pregnant woman by outlawing the safest late-term 
abortion procedure available.' 

The Rules Commjnee has just maorted oyt a closed rule on this bill which 
will areyent uS from offering this amendment. 

Opponents of our amendment will tell you that the bill already provides the 
doctor with an affirmative defense if the procedure was necessary to preserve the 
life of the mother. But, that argument allows doctors to defend themselves ~ 
they are dragged Into court by prosecutors. 

The Partial Birth Abortion Ban Act of 1995 is troubling to us for 
~onstitutlonal reasons, medical reasons. but most importantly. for personal 
reasons. We know what this bill will do to real-life families who face real-life 
problems: it will allow the federal government to intrude on the most deeply 
personal decision that a woman and her family will ever face. 

Most of you have heard about our friends Viki Wilson and Tammy Wans 
who have had this procedure. Last year Viki and Tammy became pregnant to the 
great joy of their family and friends. It was with a lot of tears and sorrow that they 
both learned, late in their pregnancy, that their babies could not live. 

Viki's baby had a rare condition that caused most of her brain tissue to form 
outside of her cranial cavity. and all of the tissue was abnormal. Viki's baby would 
not survive the birth process. Further, it was possible that Viki might not survive It 
either. 

Tammy'S fetus was afflicted with a deadly fetal anomaly -- Trisomy 13. 
There was no surgical or genetic therapies to help her child. which was already 
suffering and would not live, even if carried to fuJI term. Further, if Tammy a.nd her 
husband decided to continue the pregnancy, dangerous toxins would have been 
released into Tammy's body as her baby died in utero, causing great risk to her 
health. 

The bill we will vote on this week will criminalize doctors who perform the 
very procedure that probablY saved Vikl and Tammy's life and certainly preserved 

their ability to have a child In the fulure. 

We urge you to vote no on the Rule and oppose H.R. 1833 because there is 
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circumstances like theirs. Don't add to the trauma that a1ready faces mothers and 
fathers who are forced to terminate a wanted pregnancy. 

Sincerely, < 

~...,.---
Sam Farr oeLoWr 

c: 

Member of Congress Member of Congress 
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.. Happy New Year! I trust that youatld'Y6W-faffiilygot'sorrie resfimd "to'getheitime" O'v&r' 
. ",.,,- ... ' '. .,. . . ., .... :'" . "' . 

the hO'lidayS. 

" EnclO'sed are two items. The first isa:~apprO'ach to' the end O'ftheState O'fthe U~O'n . Ii,' 
Address. I'll dO'JurtherwO'rk O'n it,ifYO'll request. the second is sO'me reading fO'r yO'U 
O'n the partial birth abO'rtiO'n legislation. lean't stress enO'ugh what being O'n the wrO'ng 
side O'fthis issue will dO' to' yO'ur support base in the Christian:cO'mmunity. AlthO'ugh less 

. that 600oftheseprocedures are done each year, the mO'ral outrage O'ver it has captured .. 
• the hearts O'f tens of milliO'nsO'f AmericanS .. In my O'piniO'n, signing the bill will cO'st you' 
·veryJittle .. YetO'ing it will cO'me to' haunt yO'u, nO't O'nly iIi the near term, but all . 

thrO'ughO'utthe upcO'ming campaign. And if yO'u ask me what I think Jesus I wO'1Jld dO'. if 
Hewe~.inYO'ur shO'es ... well, enO'ugh said. 1 • , 

You'r~:ii,'gO'O'd man, Bill. And yO'u are nO't only gO'ing to' win re~lectiO'n, but in yotir .. ' , . 
secO'ri(tterm'yo~are gO'ing to' lea"e a legacy that will be~O'I1or,ed fO'r centuriesL Rea,lly! .•.. 

Heretohdp ... 

Y O'ur foend In Christ, 

Bill Hybels 

67 East Algonquin Road • South Barrington, IL 60010-6143 • 708/765-5000 



Memo to Bill Hybels 
from Lee Str.obel 
date: January 3, 1996 
re: Partial-Birth Abortion Bill 

At your request, I have thoroughly reviewed medical documentation, 
testimony before House and Senate subcommittees, and other relevant 
data concerning "partial-birth abortions," or the "dilation and extraction" 
procedure, used on late-term fetuses. I am firmly convinced that the bill 
outlawing such practices is (1) morally and ethically correct; (2) medically 
appropriate; and (3) Constitutionally defensible. The following summarizes 
my reasoning; I can provide documentation of any point as necessary. 

I start with this uncontested description of the procedure· from The 
Los Angeles Times: "The procedure requires a physician to extract a fetus, 
feet first, from the womb and through the birth canal until all but its head 
is exposed. Then the tips of surgical scissors are thrust into the base of the 
fetus' skull, and a suction catheter is inserted through· the opening and the 
brain is removed." 

Physicians employ this procedure in abortions of fetuses of 4112+ 

months. 

Despite rhetoric to the contrary, there is convincing evidence that: 

1. This procedure is frequently performed on infants who are 
healthy or have defects that are consistent with long life. 

-- In a taped interview with the American Medical News, the 
official newspaper of the American Medical Association, Dr. Martin Haskell, 
a leading practitioner of the procedure, said <8Q%l of the partial-birth 
abortions he performs are "purely electjye." For example, Dr. Nancy Romer, 
an obstetrician/gynecologist, said she referred three patients· to Dr. 
Haskell's clinics for abortions "well beyond" the half-way point of 
pregnancy and "none . of these women had any medical illness, and all three 
had normal fetuses." 

-- James McMahon gave the House Judiciary Constitution 
Subcommittee a self-selected sample of 175 sllch abortjons be personallY 

formed. An analysis by an expert shows that 39 of the abortions -- or 
22 0 -- w.ere performed because of "maternal depression," while another 
16~ were "for conditions consistent with the birth of a normal child (e.g., 
sickle cell trait, prolapsed uterus, small pelvis)." At 26 weeks of gestation, 
half th€l aborted babi€lg \'i€lr€l p€lrfectly healthy and many of those that Dr. 

I 



'" . 

McMahon defined as "flawed" had conditions compatible with long life, 
with or without disability (nine, for example, had cleft palates). 

2. The fetus is alive. in most cases. until the end of the procedure and 
is not killed by anesthesia given to the mother. 

-- Dr. Haskell said: "And so in my case, I would think probably 
about a third of those are dt!finitely de'M! [from the early part of the 
abortion procedure] before I actually start to remove the fetus. And 
probably the other two-thirds are not." (When Dr. Haskell recently tried to 
back away from this assertion he made to the American Medical News, the 
editors produced a transcript of the taped interview containing this quote 
and others.) . 

-- Responding to Dr. McMahon's suggestion that the mother's 
anesthesia causes "fetal demise," Dr. Watson Bowes, Professor of Obstetrics 
and Gynecology and Pediatrics at the University of North Carolina at Chapel 
Hill School of Medicine, wrote: "This statement suggests a lack of under
standing of maternaVfetal pharmacology. . . . Having cared for pregnant 
women who for one reason or another required surgical procedures in the 
second trimester, I know that they were often heavily sedated for the 
procedures, and the fetuses did not die." 

-- The president of the American Society of Anesthesiologists 
added that there is "absolutely no basis in scientific fact" for the claim that 
the mother's anesthetic results in the fetus' death. Dr. David Birnbach, 
Director of Obstetric Anesthesiology at St. Luke's-Roosevelt Hospital Center, 
and numerous other experts back that up. 

-- Dr. Dru Elaine Carlson, a Perinatologist and Director 'of 
Reproductive Genetics at Cedars-Sinai Medical Center, has observed Dr. 
McMahon actually perform this procedure and said that it's not until the 
point of "removal of cerebrospinal fluid from the brain" that "instant brain 
herniation and death" occur. 

3. It's likely that many of these fetuses feel pam. 
-- "The fetus within this time frame of gestation, 20 weeks and 

beyond, is fully capable of experiencing pain . . . . Without question, all of 
this is a dreadfully painful experience for any infant subjected to such a 
surgical procedure." -- Dr. Robert J. White, Professor of Neurosurgery at 
Case Western University, testifying before the House Judiciary Constitution 
Subcommittee. 

-- "It may be concluded with reasonable medical certainty that the 
fetus can sense pain at least by 131/2 weeks." -- Dr. Vincent J. Collins, 
Professor of Anesthesiology at Northwestern University and author of 
Principles of Anesthesiology, a leading medical text on pain control. 
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-- Dr. Haskell said in 1992 that he performs partial-birth abortions 
under "local anesthesia," which would provide no pain-deadening for the 
fetus. The American Society of Anesthesiologists told the Senate Judiciary 
Committee that the regional anesthesia used in some partial-birth 
abortions wouldn't affect the fetus; general anesthesia may sedate the 
fe.tus to some degree, but less than the mother, and pain relief for the fetus 
would be doubtful. 

I. Signing the bill is morally and ethically correct. 

1. Babies subjected to this procedure are two-thirds delivered before 
being killed, making this barely· distinguishable from infanticide. Indeed, 
one expert told the House subcommittee that the doctor has to work hard 
to keep the baby's head inside o( the mother, because "if by chance the 
cervix is floppy or loose and the head slips through, the surgeon will 
encounter the dreadful complication of delivering a live baby. The surgeon 
must therefore act quickly to ensure that the baby does not manage to 
move the inches that are legally required to transform its status from one 
of an abortus to that of a living human child." 

2. Even ~umerous abortionists and pro-choice advocates believe that 
this procedure is barbarous and shocks the conscience. 

"In my own personal . opinion, particularly when there are 
other techniques available, the introduction of a sharp instrument into the 
brain and sucking out the brain constitutes cruel and unusual fetal 
punishment." -- Dr. Harlan R. Giles, Professor of High-Risk Obstetrics at the 
Medical Colle e of Penns lvani for bortions. 

-- "I'm not going to vote in such a way that I have to put my 
conscience on the shelf." -- U.S. Rep. Jim Moran of Virginia, one of a dozen 
abortion-rights supporters in the House who voted for the bill to outlaw 
Rartial-birth abortions. \ 

-- Although the American Medical Association has not taken an 
official position, the AMA's Council on Legislation unanimously recom
mended support of the House bill, with one member calling the partial
birth abortion procedure "basically repulsive." 

3. From a Biblical' perspective, those who are subjected to partial
birth abortions are fully human and deserving of complete legal protection. 
See the attached analysis· by Dr. Francis J. Beckwith (Ph.D., philosophy, 
Fordham University; currently a lecturer in philosophy at the University of 
Nevada), who convincingly dismantles attempts by pro-choice advocates to 
reconcile abortion with Scripture. 
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4. Outlawing "partial-birth abortions" is not impermissibly imposing 
personal morality on others. We would not allow a segment of the 
population to kill members of a minority group because they consider 
them "subhuman." Similarly, we should not allow some to terminate the 
lives of these babies because of their belief that they are less than human, 
when the evidence strongly supports the conclusion that they are human 
beings deserving complete legal protection. 

5. We should have sympathy for women who carry gravely 
deformed children, as is the case in some instances in which this procedure 
is used. These babies would have died a natural death if allowed, and 
sometimes there are medical grounds for eaHy delivery. But even a brief 
life can contribute positively to others. For example, a couple in our church 
decided against abortion and instead gave birth to a son named Joshua, 
who was born with the absence of the brain cortex, resulting in total 
retardation. The couple wrote this: "As time went by, as a family, our faith 
began to grow. And we loved our son Joshua so much that the handicap 
didn't matter anymore. God taught us to give love rather than just receive 
it, and there was a great peace within us. Joshua went to be with the Lord 
at age 21 months. The beautiful experience of his life impacted not just our 
family, but our community and acquaintances as well." 

6. Permitting something as grotesque as partial birth abortions is a 
form of extremism. "Those who defend it reflexively because it may lead to 
other legislation are in the exact position of gun lobbyists who shoot down 
bans on assault weapons because those bans may one day lead to a 
roundup of everybody's handguns. They refuse, on tactical grounds, to 
confront the moral issue involved." -- John Leo, U.S. News & World Report. 

II. Signing· the bill is medically appropriate. 

1. Even doctors who routinely perform late abortions say the partial
! birth abortion technique is unneeded and unnecessary. Dr. Warren Hem, 

~
'\author of the standard textbook Abortion Practic~, s.aid: "I have v@ 

serious re~rvations about this procedure ... You really can't defend it .... 
I ~d dispute any statement that this is the safest {lI.Qk~dure to use." 

Dr. Nancy G. Romer, Assistant Clinical Professor of Obstetrics and 
Gynecology at Wright State University School of Medicine, told the Senate 
Judiciary Committee: "If this procedure were absolutely necessary, then I 
would ask you why does no one that I work with do it? We have two high
risk obstetricians, a medical department of about 40 obstetricians, and 
nobody does it. And we care for and do second trimester abortions." 
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2. Partial-birth abortions can present special risks to the mother. Dr. 
Pamela Smith, Director of Medical Education .in the Department of 
Obstetrics and Gynecology at. Mt. Sinai Hospital, told the Senate judiciary 
Committee: "You should have grave concerns about the health of the 
mother if you're going to do a delivery like this in the office." She said this 

~ 
procedure, because it takes three days to complete, can heighten emotional 

~ harm to the mother. She also testified that "the damage that could possibly 
be done to the bottom of a woman's womb by doing this procedure should 
not be underestimated or glossed over." 

3. The law does permit partial-birth abortions in the unlikely case 
that it would be necessary to save the life of' the mother. But as Dr. Pamela 
Smith, Director of Medical Education in the Department of Obstetrics and 
Gynecology at Mt. Sinai Hospital, noted: "'[here is absolutely no obstetrical 
situations encountered in this country which require a partially deliYered 
human fetus to be destroyed to preserve the life of the mother ", Even so, 
Rep. Charles T. Canady (R-Fla.), who introduced the House legislation, said: 
"No physician is going to be prosecuted and convicted under this law if he 
or she reasonably believes the procedure is necessary to save the life of 
the mother." 

III. Signing the bill is Constitutionally defensible. 

1. The official report of the House Judiciary Committee makes the 
argument that the partial~birth abortion ban could be upheld by the 
Supreme Court without overturning Roe v. Wade. The Supreme Court's 
current doctrine suggests that a human being becomes a legal "person" 
upon emerging from the mother; the Court has not dealt with the question 
of a human being who is two-thirds across the line of "personhood." So the 
Court could retain its· Roe v. Wade doctrine while at the same time 
declaring that partial-birth abortions are not Constitutionally protected. 

2. David M. Smolin, Professor of Law at Cumberland Law School at 
Samford University, testified before the House Judiciary Committee that 
the banning of partial-birth abortions wouid be Constitutional for several 
reasons. These are set forth in the attached brief, which I urge you to read. 

Note Professor Smolin's assertion that the partial-birth abortion ban 
can be upheld as Constitutional despite the Planned Parenthood of Missouri 
v. Danforth decision: ". . . It is clear that a prohibition of partial-birth 
abortions would leave in place the currently standard and dominant 
methods of abortion during the second half of pregnancy. Thus, the current 
[proposed] law cannot be viewed, as was the law in Danforth, as having the 
purpose or effect of inhibiting the majority of abortions during a certain 
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period. The J ( 

and not in an wa 
here are other onstitutiona Law scholars, including Professor 

Douglas W. Kmiec of the University of Notre Dame, who concur that this 
law can pass Constitutional scrutiny. (See attached brief) 

3. U.S. District Court Judge Walter Rice in Ohio recently struck down 
an Ohio law banning partial-birth abortions. However, this state law is 
fundamentally different from the proposed federal legislation, and its 
definition of the relevant abortion procedure is much more inclusive and 
vague. Thus, the Ohio decision is basically irrelevant to the federal issue. 

Conclusion 

At its core, this is a moral and ethical issue. Even those who believe 
in the legality of abortion should recoil at the violent ugliness of this 
procedure. And anyone who opposes this legislation must live with this 
description by Brenda Pratt Shafer, a registered nurse who assisted in 
three of these abortions -- two performed on normal babies and one on an 
infant with Down's syndrome. In testimony before the House Judiciary 
Committee, she recalled the first procedure, a partial-birth abortion of a 
baby boy at 26112 weeks (or about 6 months): 

"[The doctor] delivered the baby's body and the arms -- everything 
but the head. The doctor kept the baby's head just inside the uterus. The 
baby's little fingers were clasping and unclasping, and his feet were 
kicking. Then the doctor stuck the scissors through the back of his head, 
and the baby's arms jerked out in a flinch, a startle reaction, like a baby 
does when he thinks that he might fall. The doctor opened up the scissors, 
stuck a high-powered suction tube into the opening and sucked the baby's 
brains out. Now the baby was completely limp." 

"The radical, violent, inhumane nature of this procedure demands 
prompt enactment of this legislation." -- Constitutional Law scholar Douglas 
W. Kmiec. 
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TESTIMONY CF DAVID M. SMOLrN, PROFESSOR OF LAW. 
CUMBERLAND LAW SCHOOL. SAMFORD UNIVERSITY 

BEFORE THE JUDICIARY COMMITTEE. 
SUBCOMMITTEE ON THE CONSTITUTION. 

v~ITED STATES HOUSE Of REPRESENTATIVES 
CONCERNING CONSTITUTIONALITY OF PROHIBITING 

PARTIAL-BIRTH ABORTIONS 

June 15. 1995 

Mr. Chairman and members of the' Committee, I am honored to 
have been invited to testify regarding the proposed prohibition of 
partial-birth abortions. The following testimony represents my own 
views as a law professor, teaching and writing in the area of 
constitutional law, and is not intended to represent the views of 
my employer, cumberland Law School of Samford University. 

My testimony wi.l 1 (":(")ncp.ntrate on two constitutional quectiono: 
First, is the prohibition of this abortion method constitutional 
under Planned Parenthood v. Casey and other binding precedent?; and 
second, does Congress possess the authority, under the Commerce 
Clause of the Constitution, to enact this law? 

I. CONSTITUTIONALITY OF PROHIBITING PARTIAL-BIRTH ABORTIONS UNDER 
PLANNED PARENTHOOD V. CASEY AND OTHER BINDING PRECEDENTS 

My conclusion is that a prohibition of partial-birth 
abortions, such as the one proposed by Chairman Canady, is 
constitutional under current United States Supreme Court precedent, 
including in particular Planned Parenthood v. Casey, 112 S.Ct. 2791 
(1992). 

The proposed prohibition of this particular method of abortion 
constitutes, in constitutional terms, a regulation of abortion. 
The proposed law would merely alter the manner in which a minority 
of the small minority of abortions occurring in the second half of 
pregnancy are performed. See. e.g., Centers for Disease Control, 
Abortion Surveillance--United States. 1990, 42 Morbidity and 
Mortality Weekly Report 29, 31 (December 17, 1993 ) (approximately 
one percent of abortions performed at or after 2l weeks; four 
percent performed at l6 to 20 weeks) i ~ Martin Haskell, Second 
Trimester D & X. 20 Weeks and Beyond, Presentation to National 
Abortion Federation (Sept. 13, 1992) (partial-abortion method 
designed for abortions at twenty weeks and beyond). Thus, the law 
would potentially alter the method of abortion used in less than 
twenty thousand abortions per year, out of the more than 1-.5 
million annual abortions; as a practical matter, given current 
preferences for other methods, the law would probably have some 
influence in the choice of method in less than five thousand 
abortions annually. Thus, although the proposed law is in 
statutory terms a prohibition of certain conduct, in constitutional 
terms it is a regulation of abortion. 

This conclusion is supported by a comparison of the propo~ed 
law with the Supreme Court's 1976 invalidation of a ban on sallne 
abortions after twelve weeks. in Planned Parenthood of Missourl v. 
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Danforth, 428 U.S. 52, 75-79. The Supreme Court concluded in 
Danforth that 68.% to SO%' of all post-fi'rst-trimester abortions 
employed the .s~ll.ne method. 428 U.S. at 77. Thus. the ban in 
Danforth prohl.bl.ted the dominant abortion method for this period of 
p~egnan~y. further, the primary alternat:i ve method relied on by 
M1.860Url., that of prostaglandin instillation, was at that time a 
new method, and was not proven to be available in Missouri. 
further, the Court interpreted the saline abortion prohibition a~ 
possibly also prohibiting prostaglandin abortions. as well as 
potentially safe future methods. ld. at 77-78. Thus, the Court 
concluded that the post -twelve week saline abortion prohibition 
"was designed to inhibit, and haCd] the effect of inhibiting, the 
vast majority of abortions after the first 12 weeks." Id. at 79. 
Under these circumstances, the Missouri law ;is held 
unconstitutional. . 

By cOntrast, Dr.· Martin Haskell's September 13, 1992 
presentation to the National Abortion Federation introduced 
partial-birth abortions as a new alternative to the standard 
techniques employed in post nineteen week abortions. Dr. Haskell's 
paper notes that current methods at ~his stage include induction 
methods, classic D & E abortion, and two modified methods of D & E 
abortion; Dr. Haskell specifically states that "most late second 
trimester abortions are performed by an' induction method. II Martin 
Haskell, supra, at 28. Further, Dr. Warren Hern, author of the 
much-cited text, Abortion Practice, has clearly outlined a modified 
D & E procedure, employing "adjunctive urea amnioinfusion," as an 
effective method for these late term abortions. See Warren Hern, 
Abortion Practice 127, 144-46 (1990) (cited in Martin Haskell, 
supra, at 28). Thus, it is clear that a prohibition of partial
birth abortions would leave in place the currently standard and 
dominant methods of abortion during the second half of pregnancy. 
Thus, the current law cannot be viewed, as was the law in Danforth, 
as having the purpose or effect of inhibiting the majority of 
abortions during a certain period. The proposed ban on partial
birth abortions is a true regulation, and not in any way a 
prohibition, of abortion. 

The present proscription appears constitutional even under the 
standards applied by Justice Blackmun in Ranfo.rth; it is even 
clearer that the law is constitutional under the less stringent 
constitutional standards decreed in Casey. Danforth applied Roe's 
trimester approach. which forbade any regulation of second
trimester abortion in the interests of the fetus. See Danforth, 
428 U.S .. at 61 (citing Roe v, Wade, 410 U.S. 113 (1973». Casey, 
by contrast, overruled Roe's trimester system, and held that it ~as 
permissible to regulate abortion throughout pregnancy in the 
interests of the fetus, or unborn child, so long as any 
previability regulations did not constitute an "undue burden" on 
the abortion liberty. ~ 112 S.Ct. at 2818-20 (joint opinion); 
see, e.g., Planned Parenthood v, Casey, 114 S.Ct. 909, 910 fn 2 
(1994) (Souter, J.) (joint opinion sets constitutional standard under 
Marks v. United States, 430 u.s. 188 (1977». Thus, the 
prohibition on partial-birth abortions could be constitutional even 
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if such prohibition did not specifically serve the interests of 
maternal health. 

The proposed prohibition on its face applies throughout 
pregnancy; however, Dr. Haskell claims to have develooed the method 
for use at twenty weeks and beyond, and has noted that a colleague 
uses."a conceptually similar technique" "up to J2 weeks Or mOre." 
~artln Haske~l, supra, at 27-28, 33. Thus, the method apparently 
19 only .aPr::ll.cable to t.he ~eriod shortly before, and the period 
after, vlabll1ty. Constltutlonal analysis of the prohibition under 
Casey therefore requires a bifurcated approach. 

?,nder Planned P,aren,thood v. Casey, previability regulations of 
abortlons are constltutlonal so long as they do not constitute an 
undue burden on the abortion liberty. See 112 S·.Ct. at 28l9-21. 
The essence of the undue burden test is the question of whether the 
law, on its face, places a "substantial obstacle" on the woman's 
liberty that effectively deprives her of the right to make the 
"ultimate decision" of whether or not to abort. See id. Given 
the existence of several standard abortion techniques for 
previability abortions, other than partial-birth abortions, it is 
clear that this prohibition would not constitute an undue burden. 
There is no indication in the case law that women possess a 
constitutional right to demand that the fetus they carry be killed 
in the birth canal. If women lack such a constitutional right to 
demand that the unborn child they carry be killed in the birth 
canal, then physicians lack any corollary right to kill fetuses in 
the birth canal. The abortion liberty exists for the woman, and 
physicians are constitutionally protected from regulation only to 
the degree necessary to protect the constitutional liberties of the 
woman. 

The primary application of this regulation of abortion to the 
second half of pregnancy further suggests a lenient constitutional 
standard of review. The Supreme Court in Webster v. Reproductive 
Health Serv., 492 U.S. 490, 5l3-20 (1989), upheld a viability 
testing requirement at twenty weeks, based on the common tendency· 
to miscalculate gestational age by as much as four weeks; Justice 
0' Connor's concurring opinion stressed the permissibility of a 
presumption of viability at twenty weeks, and the permissibility of 
regulating abortion during the perioQ when "viability is possible." 
See 492 U.S. at 525-3l. It appears that regulations of abortion 
operating at the periphery of viability (which can occur as early 
as 23 to 24 weeks according to Casey, 112 S.Ct. at 2811,) benefit 
in some ways from the more lenient standards applicable to 
postviability abortions. 

Further, it should be underscored that any claims that 
partial-birth abortions are superior to the standard existing 
techniques must be evaluated separately for previabil ity, and 
postviability, abortions. The undue burden standard is only 
relevant to previability abortions; after viability, the state may 
actually proscribe some abortions. ~ Casey, 112 S.Ct. at 2816-
17, 2821. Thus, for example, Dr. Haskell's concern regarding ~he 
"toughness of fetal tissues" at "twenty weeks and beyond," maklng 
dismemberment (and hence classic D & E abortion) difficult, at some 

3 



'. 
iAN-· 3-36 WED ::26 PM 

point becomes less significanc, for within several weeks the 
toughening fetal tissues comprises a viable Eecus, or, as the Casey 
joint opinion described it, an n independent ... second life," or 
~developing child." 112 S.Ct. at 2817. To gain the burden of the 
undue burden standard, a physician would have to demonstrate that 
there was no medically-viable alternative method of abortion, 
during this short period from twenty weeks to viability at twenty
three to twenty-four weeks. Yet, even Dr. Haskell's paper 
documents the alternatives of induction methods, and of Dr. Hern's 
technique for softening the fetal tissues prior to D & E abortion. 

Upon viability, the state can, proscribe some abortions, 
because nthe independent existence of the second life can in reason 
and all fairness be the object of state protection that nOw 
overrides the rights of the woman." Casey, 112 S.Ct. at.2817; see 
also Roe v. W~, 410 U.S. 113, 163-64 (1973). The proposed ban on 
partial-birth abortions is merely a regulation of abortion, and 
therefore is, in its application to the abortion of viable fetuses, 
well within constitutional limits. The Supreme Court has never 
given women the right to demand that the viable "developing child." 
Casey, 112 S.Ct. at 2817, be killed in the birth canal. 

Both before and after viability, the statute would, in the 
broad sense. be subject to lenient rational basis review, which 
would require that the prohibition of partial-birth abortions be 
rationally related to some legitimate governmental interest. This 
is the same lenient review applied in the modern era to economic 
regulatory review, and laws are almost always found constitutional 
under this standard of review. Public morality. for example, is a 
legitimate governmental interest. Thus, a sense of particular 
moral outrage at partial-birth abortions would be a sufficient 
reason to sustain the law. The spectre of partially delivering a 
fetus, and then suctioning her brains, may mix the physician's 
disparate roles at childbirth and abortion in such a way as to 
particularly shock the conscience. In childbirth the physician 
considers the fetus her "second patient,n and thus works to guard 
and protect the life and health of the fetus; by contrast in 
abortion the physician often acts directly to kill the fetus as a 
part of the abortion procedure. Proscribing a procedure that 
seems. even momentarily, to evoke simultaneously these disparate 
roles is itself a "legitimate governmental purpose." 

Further legitimate purposes for the law would include 
protecting respect for human life. and for constitutional persons, 
by not permitting a fetus present in the birth canal to be 
deliberately assaulted and killed. The birth canal represents, ~n 
constitutional terms, the passage from constitutional .non
personhOOd to recognition and protection as ·a constitutl0n<;l1 
person; even a viable fetus is not a constitutional person wit~ln 
the womb, while even a nonviable fetus aborted or born all.ve 
apparently is a constitutional person upon birth, particularly if 
the fetus is of substantial size and development. See. e.g., 
Showery v. State, 690 S.W.2d 689 (Tex.App. 8 Dist. 1985) (upholding 
murder conviction when physician, subsequent to abortion, killed 
infant; noting that viability is irrelevant upon birth) A 
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physician delib~rately killing a fetus whom the physician has moved 
part~ay on th~ Journey from nonpersonhood ~o personhood, and who is 
phys1c~lly l1terally on the verge of constitutional personhood, 
undermlnes respect for human life and for constitutional 
personhood, because such a fetus appears indistinguishable from a 
constitutional person. Requiring that the fetus be killed within 
the womb, rather than within the birth canal, in a small way widens 
the line between permiSSible and impermissible condUct. It 
undermines respect for constitutional persons, and for human life, 
to deliberately bring a fetus within proximity of constitutional 
personhood, and then, as such fetus l~es literally within inches of 
constitutional personhood, assault and kill her. 

It is possible that at least some of the fetuses killed by 
partial-birth abortions are constitutional persons. The Supreme 
Court in Roe v. Wade held that "the world 'person,' as used in the 
Fourteenth Amendment, does not include the unborn." 410 U.S. at 
158. The ·Court, however, has never addressed the constitutional 
status of those who are "partially born." Indeed, in Roe the Court 
noted that the following Texas statute had not been 
constitutionally challenged: 

Art. 1195. Destroying unborn child. 
Whoever shall during parturition of the mother destroy 

the vitality or life in a child in a state of being born and 
before actual birth, which child would otherwise have been 
born alive, shall be confined in the penitentiary for life or 
for not less than five years. 

410 U.S. at 118 n. 1. 

"Parturition" means "the act or process of giving birth to 
offspring," Webster's Seventh New Collegiate Dictionary 615 (1967). 
Typical legal definitions of "live birth" require complete 
expulsion or extraction. whether or not the umbilical cord has been 
cut or the placenta is attached; the neonate must, after such 
expulsion, evidence signs of 1 ife such as breathing, heartbeat, 
pulse, o. voluntary movement. Significantly, "duration of 
pregnancy" (and hence viability) are explicitly stated as 
irrelevant to the definition of live birth~ See. e.g., Ill. Rev. 
Stat., ch. 1.ll 1/2 para. 73-1(5); Fla. Stat. Ann. §382.002(10). 

It seems reasonable to suppose that an infant who has been 
only partially extracted from the mother, and hence not yet legally 
born, might be considered a constitutional person, even though (for 
example) only the head and shoulders have been extracted from the 
mother. It would certainly seem wrong to remove all legal 
protection from such a partially-born neonate, and thereby subject 
her to being killed, assaulted, or the subject of medical 
experimentation, upon the direction of another. In the Bame way. 
it would not be unreasonable to find that a fetus delivered into 
the birth canal has already become a constitutional person. A 
fetus delivered into the birth canal has commenced the journey 
toward legal personhood and hence legal protection; indeed, where 
such a. fetus is or may be viable, she or he is literally inches 
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away from maintaining a sustainable, developing, independent life 
completely apart from her mother. It seems odd to demand that such 
a journey be completed before :egal reccgni~ion and protection are 
assumed. 

However, it is important to underscore that the partial-birth 
abortion prohibition is fully constitutional, under current 
standards, even if the Court were to hold that all of the fetuses 
protected were NOT constitutional persons. Even if the infant in 
the birth canal (or partially extracted from the mother) is NOT a 
constitutional person, the government nonetheless may be concerned 
with her fate, and with the wider, implications of permitting 
killing within the birth canal or during the process of birth. The 
decision of abortion rights litigants not to challenge the Texas 
prohibition of killing the unborn during the process of birth 
suggests a broad agreement that ,there is no constitutional right to 
kill during the process of birth; the proposed prohibition on 
partial-birth abortion extends this reasoning only slightly, by 
preventing physicians from delivering the unborn into the birth 
canal, and then killing them. 

Indeed, one notable feature of the proposed legislation is 
that it is supportable by a variety of legitimate state interests, 
which in turn reflect a variety of v~ews of the status of the 
fetus. Animal cruelty laws can regulate the manner in which cattle 
and other sources of meat are cared for and slaughtered; thus, one 
who believes the human fetus to be morally equivalent to a cow, 
pig, or other animal source of food could rely on the legitimate 
governmental purpose in not unnecessarily subjecting living 
creatures to pain, cruelty, or indignity, even in the process of 
killing them. In addition, the proposed ban is rationally related 
to the legitimate government purpose of protecting the value of 
constitutional persons by drawing a clearer and broader line 
between abortion and childbirth, and between the fetus in the womb 
and the neonate outside of the mother. Those concerned with the 
integrity of the medical profession could support the statute 
because it lessens the confusion between the roles of physician in 
abortion and in childbirth, and hence alleviates the fear, moral 
outrage, and potential moral degradation that occurs by mixing 
these roles. By contrast, those who consider the human fetus to be 
a form of human life could rely on the purpose of providing a 
modicum of protection for human life, by proscribing a particularly 
cruel and/or painful form of killing, or by granting some 
~LuL~~Llg" to the developing human within the birth c~n~1. (UndQr 
Casey and Webster government may legislate in the interests of the 
fetus, and based on the view that the fetus is human life, so ~ong 
ae the law does not substantively violate the abortion right. See 
Casey, 112 S.Ct. at 2817-25; Webster, 492 U.S. at 504-07.) 
Finally, those who believe that at least some of these procedures 
may involve the killing of a constitutional person, w<:mld also 
possess a legitimate purpose for the law, although thl.s latter 
purpose should, to assure constitutionality, be supplemented by at 
least one of the other clearly legitimate purposes. 

under rationality review, the Courts would not be free to 
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undermine the constitutionality of the law because it did not 
proscribe other seemingly "shocking," painful, or cruel abor~ion 
techniques, such as the dismemberment of the fetus in u & E 
abortion. Under rationality review, the legislature is free to 
address a portion of a problem, while leaving other parts of the 
problem unaddressed. In addition, there are rational reasons for 
distinguishing between partial-birth abortion, and other forms of 
abortion. Methods of abortion that kill the fetus within the womb 
do not present the same degree of confusion created by mixing the 
roles of the physician and abortionist within the same procedure; 
nor do they present the same degree of confusion present by a 
killing of the fetus who is physically partially born, and present 
within the birth canal. Similarly, the dismemberment of the fetus 
within the womb, however morally shocking to some, does not, to the 
same degree, blur the line between fetus and neonate, as does the 
killing of the fetus in the birth canal. Moreover, it appears 
clear that the banning of the previously-existing, standard methods 
of abortion would, under Danforth and Casey, present a closer 
constitutional question. Thus, it makes constitutional sense to 
proscribe the most recent, and most shoCking, method of abortion. 

II. CONGRESSIONAL AUTHORITY UNDER THE COMMERCE CLAUSE 

Congress possesses ample authority under the Commerce Clause 
of the Constitution, U.S. Const., Art. I, § 8, cl. 3, to enact the 
proposed prohibition of partial-birth abortions. 

As a starting point, the testimony of the Attorney General, 
regarding the then-proposed Freedom of Access to Clinic Entrances 
Act, is useful: 

The provision of abortions services is commerce. The 
entities that provide these services, including clinics. 
physician's offices, and hospitals, purchase or lease 
facilities, purchase and sell equipment, goods, and services. 
employ people, and generate ~ncome. Not only do their 
activities have an effect on interstate commerce, but they 
engage directly in interstate commerce. It should be easy to 
document that they purchase medicine, medical supplies, 
surgical instruments, and other supplies produced in other 
States. 

Moreover, it is well-established that many serve 
I;; i'du.l.r.l.I..'dnl:. . lluml:.el.·~ of F~tient~ from other Ct~tco. ,"or 
example. in Bray v. Alexandria Women's Health Clinic. 113 
S.Ct. at 762, the Supreme Court accepted the district cour~'s 
finding' that substantial numbers of patients at abort~on 
clinics in the Washington, D.C .• area traveled interstate to 
obtain the services of the clinics. In Wichita, KS, the 
Federal district court found that some 44 percent of the 
patients at one clinic came from out of State. See New York 
State NOW v. Terry, 886 F,2d',at 1360 (many women travel,from 
out-of-State to New York clinics). Thus, there can be l~ttle 
doubt that abortion providers are engaged in interstate 
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~ommerce,and Congress sh~uld not have difficulty developing a 
~eg~slat~ve record allow~ng it to make such a finding. 

Prepared,Statement of Attorney General Janet Reno, Hearing Before 
the Comm~ttee on Labor and Human Resources, United States Senate, 
l03rd Congr., 1st Sess., On the Freedom of Access to Clinic 
Entrances Act of 1993, May 12, 1993, at 16. 

,The ~elatively, few number of abortion providers who perform 
~art1al~b~rth abort10ns appear particularly likely to be involved 
In serv1ng out-of-s,tate patients, given the relatively specialized 
nature of the serV1ces they provide. Some providers of abortion 
services do not perform abortions in the second half of pregnancy, 
during the period for which partial-birth abortions were designed; 
thus, those abortion providers who provide late term abortions are 
,even more likely to receive referrals, and patients, from outside 
of their immediate geographical area. 

The Supreme Court's recent decision in United states v. Lopez, 
115 S.Ct. 1624 (1995), does not alter the conclusion that Congress 
possesses the authority to enact the proposed ban on partial-birth 
abortions. Lopez concerned the proscription of a noncommercial 
activity: the possession of a firearm in a school zone. The 
United states argued unsuccessfully that this noncommercial 
activity substantially affected interstate commerce because of its 
negative impact upon education. 115 S. Ct. at 1632. The Court 
rejected the dissent's view that schools (including public schools) 
are commercial. 115 S.Ct. at 1633. The Court also noted the lack 
of any "jurisdictional element which would ensure, through case-by
case inquiry, that the firearm possession in question affects 
interstate commerce." 115 S.ct. at 1631. 

Lopez does not present any reason to question the Attorney 
General's conclusion that" [tjhe provision of abortion services is 
commerce," see supra, at least where payment is received, from some, 
source, for the services. Abortion services would generally, be 
classed within the broader category of medical and health care 
services, for purposes of commerce clause analysis. Health care 
constitutes, as' the Congress well knows, a large and significant 
portion of the national economy, and it would seem absurd to hold 
that an industry comprising one-seventh of the national economy 
could not be regulated under the commerce clause. 

The regulation of abortion services is therefore a regulation 
of commerce, and this alone sufficiently distinguishes the proposed 
ban from Lopez, which concerned an attempted regulation of 
noncommercial activity. The proposed statute, moreover, limits its 
reach to "[w]hoever, in or affecting interstate or foreign 
commerce," performs a partial-birth abortion, and thus the statute 
contains the individualized jurisdictional requirement lacking in 
Lopez. Such an individualized determination is probably 
unnecessary to safeguard the constitutionality of the statute, but 
its existence further brings the statute well within the ambit of 
Congressional authority, even after Lopez. 
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'HS'rIKONY OF DOUGLAS W. lQaEC 
PROF~aaOR OF CONSTlTOTIONAL LAW 

CNIVDSI'l'Y OF NC'l'U IWm 
BDORE '1'H'E SENATE J'ODrCUR't OOMHl'l"I'D 

50VEMBER 17, ~i95 
Re. S.~J9 

'1'D PAll'l'L\L-BD'l'K ABOR.TION BAN AC1 OlP iUS 

Hr. Chairllan, """~r. of the ocmaittae, I am plea-.cl to 
t'OSipoDd to the oOlllllittae'S: req\lGSlt to ad4ra.s the oonat1tut1oM11ty 
ot S.'3i, "'l'he p.rtial-~1rth Abortion Ban Act Of 1995." I have 
taught constitutional law for clo.~ tptwo decades and ..rYe as 
prote.sor at coft.~1tut1ona1 law at the ttftiv«raity of ~otre Daze. 
on academic leave this yeAr, Z presently hold the straus 
Distinquished cbdrin Law lilt Peppert11ne oniverll1~y in cal1torn1a. 
Durinq the Reaqan Administration, I aarved as Asa1atantAttorftey 
Ganeral for the Otfiee ot Leqal Counsel in the U. S. JUstice 
QepartlUnt. 

I. ~. 'fhuo c01latitutionl COllcens? 

xy task this morning is to adclr •• a varicus concerns that bave 
been raised J:)y the Clinton M mi niatrat1on, individUals within the 
Department of JUatice, anel a fav othus, reqardil19 the leqalityof 
this leq1s1ation. 'rhese conCerz'I& are styled .a oonst,it,utional, but 
11\ trUth, they ue no~. Thoa. wantin9 to ~.tu.ata a prac:i:ice 
that, in a<=B ~tatea 18 already expresslY treated as hOlDicidl!, ancl 
except for a f~ inches, would be classified as infanticic1e under' 
the laws of all .tates will have to do 00 without the conscienee
eui.z1g pra~.nae of c:cnctitQt1onal jUCJtif1catian. As I axpla1n 
balew, the CCnstitutj.cn can no more 8h!814 the kil11nq of a 
partially-born child, than it can excuse the uriDinally neqliqent 
actions ot a QareluSI doctor that touul ta in the avoidable d.ath of 
a pt"Ggnant vozan. AbOrtion "act1ce Is not -presumptively 
privileged.· Puniahinq 4oatora for Jc11li!lCJ -put1ally-born Children 
:ftC more -chills" a constitutional right than punishinq doct.ors tor 
It. bo~ched abortion. (SUch "privi~eg." olailD was expUc:1tly 
rejeete4 in Xatchum y. wg~, 422 1. SUpp. at 938, see alao, Bas, 
noting tha~ W(t]t An 1~1vidual pra~1t1oner abU'es the privilege 
of exercising proper lMdiaal jud91lent, the UlNal reaecUes, judicial 
and intra-protecsional, are available." 410 U.s. at 166 (1973)]. 

U. A k41cal h'OClG4VZO Beyond civiliaect Descr1pt1on 

When l: was contact.acl by the c=ommi ttee late last week to 
taatity, I contgs& I waa surprised by the co=mittae's eleciaion to _ 
bold. hearinqs, given both tho thol:culjJh review this leqi.lat10n 
receive4 1n thQ House Cf Re~resentativea, and especially given the 
impardoftaJ:)le ~raet1ce ailled at c1ef'enselus human belnqe. The . 
radical, violent, inhumane hature ot the procedure demand.s prompt 
onactmont ot this legislation. I havs Dade my own views aqainat 
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abortion vell known throuCjfhcu~ ZIIY QUeer. But, aB noted aboVe, the 
h1decu.a nature ot thi8 pr-.c;:t108 traNIcom1$ the i..ue ot abcrtion. 
It 1. one of tohcae rare place8 where ~op18 on l:Ioth sides ot the 
abortion aatet. ahou.ld agree: no civi11~e4 rapub110 ~n p.rmit a 
9t'Ue801l!.G pt'oeea\1%'a 1%1 Which, 48 ana nur •• d .. cribed, the doctor 
1'\111& the aovinq ~y of the ba~ into the b~ canal; 

tlhia little t1nqus vue el .. p1nq toqathar. He was k1c::rldnq 
hi. ta.t. All t.ha whU. hiJI little hoad wu still .tuck 
in.ide. [The doctor takes] a pair er scissors and 1nearecs] 
tMa 1nto the bacsk ot the babY's head. I111Gn ha openM the 
.aucen up. Then ha tlt~ the hi¢-powered 5ucticm blhe into 
the hole an4 auaked the l:Hlby'. brains cut." [HajC%'it.y lleport, 
auriDiJ- on H. 1833, Beu •• Judioiary camnitt •• , S~pt.elllber 27, 
1996, altinq the taatiaony of NUrse Shater at 3-4). 

ttt. 1i1l~ A .a:t1ally-Boza Child t. Boatoi •• , »ot ~~iOD 

U HUnle &haf"'. oaMid ammury of her ~i.nce reveals, 
the B~jOCt ot this bUl deties bumane des~1pt1on. 'rhe p%aot:ice 
propose« to be outlawed has been 4enoJl1natea an agortion ~ocec5U1'O, 
though as I will shew, it actually talls ~tveen intanticide or 
hcmics14e on the one hand and al)Ot"Uon en the other. In anr event, 
vbatevel' label it is given, its gTUesc_ nature sU9ieste t ought 
to be treGta4 like one ot thoca odmea, as BlaalclJtone wrote, t:ha~ 
i •• 0 baincu., it uswv •• nO nue. AS raJ: back as the ~)th 
eentury, the COIIImCn law clasaUted the abortion ot a "to:rze4 and 
anblatect" fa=- •• h=J.cid4a. (See H. lle Bnoton (c. 12S0), on ti.be 
tAx' oM CU,1:9u at BnglAmJ 3<41 (S. '!borne eG. U"I toC' a 
CCIIp1lation of the •• CQ!DT!!OQ law saurcu, .. I,1,nton, "Planned 
Parenthood v. casey in the Supreme eourt," 13 st. LoUis PUb. L. 
~v. 15, Appendix A (liil)]. 

Yet, with the exception ot one recently enacted state lav, 
[Ohio Stat. 6oction 2307.51, eft.gt1ve KcvGlber 1S, 1995, tro 
granted. 8wa.1titl9 judicial. reviaw en tha JMrit:s, outlav1n9' on tent. 
suUer, wt not 1aentical, to that ct this legislation, the 
·cUlatien and extraction proc:edw:e"] the fate or an aliv., 
partblly-bozon child has escapee! tho attention ot the zed.2m law. 

n. ,utially-»cra Q!142:8ZI a.dlS. %a A r.e~&1 h1l£~21t I~ aet1tec 
C2lUtl'aa 10ft J.1ive ad mal)On dI:i14:U 

~e liv .. ot partially·born children are at risk when they 
reside in a conct1tutional tw111gh~ zone between full 
ocnatitut1onal zoecoqnition and inoompletereeoqnition as part of 
the complex intellectual balanoinq ot t:he SUpnllle Court' $ aborticn 
aoctrine. 'the ~1,* that: th1a clan of partially-born ohildren -
%&001 is fully aanifested by the FoCe4~ sought tc be benned by 
th1. le«1ialation -- the deliberate manipulation of the cbild into, 
anc! partly Ol1t of, the birth cUlal to cUe a painful and grue$Cllle 
4eath by meaM ot j~uDminq a pdr of 8cbsora into the back of the 
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dl!la'B akUll and Clipbo.,1nq out the brain. 

Partially-~ children are lIe1thU fUlly ])ern, 41\c1 t:het"efore 
p&'oucrta4 by tbo hcmic:1de ant1 innnt1cida statutu 111 every _tate 
•• a obild "bdm aliVe- ( (that 18, e child Whether cr not viable 
Who is OQIJPl.et.ely expellee! or exUaotad trOll i ~ 1Iothv, whether =
not th* umbilical c0r4 b out, an4 Vbo lIhova evidence of 1ire, see 
state Modal vital statist1ea Act, S~ion 1(6), Vol. 38, 1'.121, 
councU of state eovez:omDettta, at10ptecl by the Departllent ot Health 
and H'Umal\ 8&",,1008 IU\4 most state.; ••• , •. g., :r11. RAV. stat., Ch. 
111 1/2, pua 13-1 (.!5) 1, nor an ~ c:b114 Who •• interests are 
.ckncwl~e4 and V'ov~ed, at 1*481: In the abortion aont~, by tha 
COurt'. decision 12'1 Plpnned lGenthagd v' 1iY"" 112 S.c:t:. 27.1 
(1992) [o·~t.icl. the abortion context the cleY.ate takinv- of an 
Ul'lborn ahUd'. Ufo may be punitlbed in onrtbll'd ot the .tates· as 
teticide 0:" • form ot homioide. Linton, aupra., cit1nq statutes at 
101 • ~.* part1ally-})Qrn children an thua largely invisible 'to 
the 1II04ern la.,. But they an not invisible to life. Tbey are 
l1vinq human be1~B. 

V. rbe la1attDw Legal ProteGtio~ of ».~1al1y-Bo~~ Chil~.D 

'1'oday, several state. in .tatute or cas. decis1cn reC09l1iled 
that a child in the p~cce8a ot bein~ ~ h.. to tall .c=~.re 
under tho law -- eith~ aa 18qa1 person or not. Zh tha.e states, 
the aho1C!O wu .. cle to put thue parlially·barn children laZ'O'aly 
within the cat:eqory of l~al pc.on, au))jaat: only to thO •• medical 
aotions nece.qry to save the lite of the mother. Thus, one 
criminal law treatise writea: 

tlA mora advanaec1 view, • . • , baaed upon practical 
ccftSi4uaticns t"ather than the litaral. lItUninq of the pl1t-ase 
18 that: aftar the. actUal start ~ the birth proc... by a 
viable chi14 it fa to ))e regarclad as having been born alive 
for the put'pO •• of the law ot bo1Iicicla. Tb,is draws 'the Une 
between otillbol:'n anci born clive, 1111itinq ~ fo:naer to those 
inatances in 1thic:h the fetus 18 dead ~tore birth starts. 
Where such 1. not the taQt, ••• , the kil11nq Of a viable 
Child ahall have the same consequences Whether it is clur~ 
the birth process or after its ccmplet.1on.· Psrkins pn 
eriMina l LaW at JO (34 ed. 1969). . 

1ft ccntoraity with this view, .ince the 19th century Texa. ~B 
regulated ttle taking of a Qhild'. 11fO during "parturition," or the 
.et cr pro" ••• of 9iviat1 ))1rth to otfsJ:)r~. 'l'1le 'l'exaa statuu, 
which was racantly re-ooditiad in 19t3, provide.: " 

-Whoever 8haU durinq fHU'turi t10n of the 1IlOt.het' destroy the 
v1tdity 0," lite in a chil4 in a .tate of being born end 
befchs aQtual bi~t:h, which child would otherwise have been 
born alive, ,"",11 be confined in the penitenUuy"for lite or 
for not le8s than five yeara.- (Vernon's Ann,TeXas c1v.St. 
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Art. 4S12.5 (West 1995)]. 

The ~ A~torney General haa opined that this .ta~ut8 1& 
tmaUectad })y the Supreme court's atlore1cn dAIlo1aions since, Wll.ilce 
&l'1 abort:~onl the si:.atuta app11aa only ~ thea. dtuations in which 
t:he victa • in the process 01' beinq born. [Op. Atty. Gen. 1974, 
If. H .. 368l. Par the IS", reason, ~. '1'eXas acurts' .arly 
ncoq1U.Uon Of the valicS1 ty or the statute 18 un4istur.bo4 by 
dav.lopllGnt:a in ttl. GertiOn are&. efta,."," y. StAtl, lOG S.W. 353 
!~;08' (a ~e =0U9ht \mC1ar th1a atatute ditters trom 

antioido _here the Child ~t be ~ alive; here, the chi1.4 
_raly would have been born alive, wt tor the aotion 01' the 
accused); s •• also, atM, y. guM, 41 'l'eXU 33 (1874).J 

The U.S. suprao Court. haa avwte4 to tbe constitutional 
titteronce between a pa:'t1.1l~born child an4 an \mbc)m child. IJl 
Bp. v, W'40, the Court expres8ly noted that tbeprevious 
CCC!1Ucat:1on ot the abOve ~. 8tatut.e .u:i1l9' it a c::'ime 
p,m1aha})la by a sctenoe ot up to Ute in prison to "d •• ~oy the 
vitality or lit. !n a c:bil4 1n a ~te ot: being })orn" was not 
cballenCj'ed. (410 V.S. at 118 n.1). Ar;\1&})ly, the U.S. SUFeIha 
court'. notation ia ))est explained. by II deciaion of the Qalitornia 
court of Appeal., Pegple y. ChAVII, 77 C&l. App. 24 621 (1947), in 
which a JIlOtbe being tried ~Ol: the lI1Ur4er/1IUslaughUr of be.r ba:by 
arvUe4 unsuccessfully that the hoa1el. stotute could not be 
applied to'a chl.ld in the p1"OC8aS of being bQm aUve. bjeoting 
the .other'. arQ'aJlleDt, t:be court: stated: 

-BeyOnd qu .. tion, it is • difficult thin~ to 4l:av II linG and 
lay clown II fixed qanerel rule a. to t:he F8cice time at which 
an ~ Want, 0:' one in the pro<:a$ of be~ bo2:n, I:I4L\come • 
• human beUcJ in ~e technioal HIlS.. There is hot .uch 
cmange in the chUCS 1 taeU ~tveen the _ent before a.nd a 
men.ent after ita ~ldon ~ the bocly of the mother ••• 
• It sbould equally be !lela that .. vioble child in the process 
of being born 1, II hUlWU1 be1nq within the meaninq of the 
hcnUc1C1e .tat:utu, 'whether or not the process has bean ~l1y 
co.plet.ed. It sl1culd at least be considered a human being' 
Wue it 18 II livihq baby • • • • t'l'he quution ahould not 
4epend] on any hard and fast ~~cal rule eatabli.hi~ a 
legal fiction that: tho 1ntant !>eihq l:Iorn was net a human !)emq 
beoause seae part of th. process ot birth nad not been fully 
completed,- (Xd. at 625-626J. 

fte S\lpreJle ec\U't of california later adherecS to the roaaoning ih 
Chay§z, co=mentinq thGt "a viable rotua 'in the prooess of ~inv 
born 1s a h-uman beinq within thO meaning o:t the homicide 
sta~ut.8.'" keeler y. superior court, 2 cal. 3d 619 (1910). 

It 10 unitonrJ.y conceded that the ptrtially-bOrn child is 
alive vha~ the Child ia yanlted into the birth eanal. POl' ex_ple, 
.. Or. Oru Carlson, director of Reproductive Genetics at Cedar-
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Sinai He4ical center in LQa Allqel.es and an opponent ot the 
l~bl.UQtl, obaerved: 1t ia the raoval ot the fluid frCll the 
brain that caUlSea "instant brain hC'n1ation cd 4oath." (Majority 
Repo~, au~., at 7J. SO too, Dr. pu.U saith indicated tb.at 
prior to the ti:a t.be aeb.orli U'. gulled 1:1to the c:hueS' a sJcull, 
thva 18 nc 1'M1 clif~erence betwe.n a l= .. ch deliverY' [feet: ;t1rstl 
&n4 the partial ... birth abortioll prooec2Ure. ['l':'azwcript of the !lOU8e 
BUbc:loaittee on the cCMtii;ut1on KUZ'inq, ~ 15, 1tlaS at 34). 

Dt'. S1Iith al80 po1!\ta out that aft abort1on1st u. to "o~ hare! 
to keep the ~11d'. h.ad trapped 1n the c~1x, becau.e: "1t bf 
obance the oarvix 18 floppy or 100.. and the head slips tbrou9b, 
the _~eon will enCOUftter the 4l:eadf\U COlIPl1::ation of delivering 
• 11\te bUy. 'l'be 8m-980ft mut therefore' act quickly to ensure that 
the baby de.. nat: a4n&ge to move the 1ftc:hes that are legally 
require4 to aanatona it_ atatWJ tr01l one ot all a~tu. to that ot 
• l1v1llg" hUJIIQ ch1l4.· [~ at 35). 'the pl"ocedure 18 made .van 
1IOre =uel by the tact. that «Octo!!'s sl'iktn9 the =a.1n with .01.-=s 
ara not i:raine4 })raUl lJ1U'geOlUlI th.Y' are not u.ing a surgeon's 
wtr\lllentat1on" aDc! t.bel:'efo&'a, t:hey ore o99l'avatinl1 the already 
excruciat!"9 paIn fale by the part1ally-bcnm child. [ScUBe Heuinq 
~.nacri¥*, Test11lony of Dr. Rebert J. Whit., Dil'~cr o~ the 
D1 v1a:S.on o~ xeurosurgery aM Brain Reaear= t.abOratory at CUe 
We.tart'l Res~e Sc:hocl o~ Xec!lcine, lSup1:'a, at 51-53J. 

n. tJ. 8. 8Up~ezae court: Diota COncen1Zl9 ltOlt-vi&bll it)' Abortioll 
»Dee JfOt -09ato til. S8pUat. r.eqa1 Status o~ a l'arUallJanonaild 

~t the alive, partially-born child has a different statue 
undo:' 'tM law than the unborn oh1ld i. but-=e •• ed by sevual 
rurther fo~. !'irst, the court'. contemplation ot post-v1al:Jility 
abortions in PISU ia dicta and oecurs without enendod. d1Gowsa!on. 
(112 S.ct. at 2821]. C:Olltellplat~ poae-v1abllity Gortions is at 
o4d* with the very detinition of abort1on. As a CRS RapO%:'t 
reoit •• , Qprlancl'_ M.diel P1c1:iPMU defines abortion as the 
Faature .xpul.ion • • • of a llmrIiatlle fetus. If {Uene E. stith-

. COlGan, SpeciaUot in Life sa1ence., "~rt1on Procedures, It CRS 
.. port tor Con91"«'ss, Novwam 7, 1195, at 1, c1t1n9 Corland's 
Illustr.ta4 Me41cal Dict1cnary, W. 11. Saunders Ce., (Phlladelphia, 
etc., 1994) ot • Cqphaa1s GUppUecl) J. Mcorlf, Illustrated 
Ited-an'. Xedical Dictionary, Fifth UDabr1~ged Lavyers' Edition, 
Jettv.on Law BooJt CCnlpany, (WUhinqtQn, D.C., 1982). at 3, 
·Uc~ion -- [9'J1vinq birth to an ~o or fetus prior tg thA 
-tan 9 f yiabil1t;v at: 0:ftt 2Q wek' of Sgstaticn" (emphaSis 
wpplied); Taber'. Cyolopec1 c Hed1Cal J)ict1onary, 15th EcU. tiOD, ".1.. Davia company, (Pll1bdelph1a, 1'8~), at G, 1I~ion, Ct]he 
ten.1Mtioft of pregncncy befo&:! the tet.us reaches the age of 
viability, ••• II (~as1a aupplied). 'l'hua, the Court in cagy -
•• a. to have erronecucly assumed that JllSd1cal science sees a 
F~a.nc:y tuzination Qft~ viability as em abortion, rather than 
the takin~ ot human life. 
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ot ccw:' •• , the law i. t~u to H-d~1ne the .~eality of 
pGrllcmhCX14 .. It; gbcoeea, 8th preS: Icct;; y. santm"d, 60 t1.S. 393 
(1156), bu~ When it 4ce. GO without axtuc!ad d1.ClWaion, there U 
rea.en = ClClUltrue such umuLtual mb-adventurea nanowly. 'nUs U 
.. pec1ally true vftSD the acre ccpand'W definition QCn-t.za4iCQ 
oth.ar, lonc;' .... teliJIUd CCIIaon law tra41~iona. rn 1:1\i. 1"e9ari, 
.. (t]he cvenh811111ncJ majority ot judlMUo1:ions (thirty-six SUtea 
and the D1et.rict of COl\D1b!a) now allow ~6OOVery unclea:' ~ 
death Butut •• to:: ·p:enatal 1nj1Jr1e. that result in stillbirth . 
Wt1e~e the J.Djuy caainc;' death (or at leaat the cSMth it5.U) 
occura afioto 'Yiald.1i-ty ... [Linton, .UFa, c1tinq cues]. O~ pehaps 
even ClrNtU' .i9t11f1cance. -=ore than one-thii4 of the States have 
dafined J:1y atatute the Jc1l1inq ot an. -\1MOZ'n dlUc5 (outaia. tl:ae 
context of abortiOb) .. a tans of hOaicide (or t'eticide), anci 
nearly halt of th... statut •• lIUIlt. it a cri. to talca 'the life ot 
an unbol'n child at any .taqe of pr~1lCY.1I [lSa. at 60, citiml 
statut •• ]. All.U= law have withstOOd l:'ecent canst1.tutionai 
sC%Ut:iny. ca, oitJ.nq euasJ. 

~%. ~e ~t. ~ aepr04uctive Cbo1oe DDes 50t Detor.ata. ~. 
IA9'al 8taw. of • »..nlal1r~ C2l114 

Bo reapon.ible ~1ca in defense of hu1UU\ life I Whetb~ for 0:' 
a9&ins1: the 14eaa paaJcecl within the concept of nproductive choice, 
can defend t:hi. type of d.l1~&te killing of a putiall),,-):)or:n 
child. [One a4vcc:ate of 18CjJal abortion in & standard mac1igal text 
put it this .way: -I vcu14 ~e tha~ V~ ~st have .~s to 
l~al abortion • • • • Ifowev.r, QUt' society will not countenance 
1n.fantic:ic1e." Obatoqigt and G,yneco1ogyl Lipinoott, at 13Z7.) It 
i. siDply the qe-old distinction between t:-eec!c1l and licanse. An 
infoned freaclO2l of choice reqard1.D9 abortion 8~.ly 40es not 
include alUhinq open the SkUll of a baU-bczon Clhild any lIlo:e thu 
the all~a.nce of reasonable l&Ur91cal prceedurQ ~ees a cloc:tOl" frcza 
liability for hcndo14e it he 01" .he acta with =ilIlinal neqligcce 
and exercises the wedica1 craft -- Inclu4tft~ the medical craft ot 
abortion -- badly. (see K9t;cbYm y. 1m, 422 P. Supp. 934 (W.D. 
X.Y. 1i76), .f%1~ 556 7.24 587 (24 c~ 1977), f1ndinq 
abort1cn~ cdlllinally liable fer fteqli9ent homicide). 

Because it &dcSr •• aes intentional conduct, tha ban on the 
pl'actic:e c!ellc:ribM. in this 1~1.1&t1on 8t.lm9 on eVan tinter FOund. 
t:han neql1gent hcmic:ide ccnvic:tiona that result trom the neqliqent 
death ot the ~cth8r. Compare, tor .~azp18, the ~ecent New Yor~ 
JnU'der eonvict10ft of Dr. David BenjalUn for iI late-term ebOrt1on 
that resulted in the death of Guadalupe Neqron. (t" Ycrk Time', 
.ection A, paqe 1., 001. 5, AUtJUBt g, 19~5J. If CI1' illal. lan can 
pun1eh cloetor. who ahow a lSepraved in<:!it'terenee to a woman's lUe, _ 
there ia every rea.on to punish & doctor Who intentionally takes 
the life of a ~artially"born Child. 

!rhere 18 a qreat dea.l of loose. talk about hew the <1octcr
patient l'elaticneh1~ ill sacrosanct. It ill indeed important, but in 
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no ,civilized aog1wty 4oe. it t=ump human 11~8 itsol~. Just a.'1t 
vu riQtlt .t~ tfte Ifft' York D1atrict At~orney to 1ntez'~~ into the 
~cctor-p&ti.nt t'elationabip bftwHn Dr. sejam1n and Hrs. N89%'on, 
it is l:'i9!1t to%' O)ngr ... to ihtU'cade to outlaw an abonicn 
pra«iee that ~l1beratelY kills a live c.'lilCl alrndy in the birth 
canal. 

'9'%%%. ft1* ."c&l 'ktute 18 .... 114 'I'D ftft'ezat A .&Z'·U .. 11l'''BO~ 
Qilcl ftOa '7&11b9 wt"ia A Le9al bUipt SOlie aetvaea A ChillS 
IOn U1v. ad All uJJlto= Ch114 

!rile lavlS in a J'lWIher of stat.. rescue BOae partiDlly-born 
children t~ tbe t.wil19ht 30n8 that clouds their statwz a8 laqal 
perS01\8, but partially-bern children, in other places rOlla!n at. 
risk. For th1. rea.on, 8.'39 b an,1JIpentive ancl p:'Udent tederal 
I18Ul. to till this 1JIlP. After ~CiJtul consideration, tlle House of 
Rapr •• entativ •• ovenh.laingly passed the legislation. that 18 
betore you. to pke it c:lec- that in 811 but the ext,raord.Jmll2:Y, anc2 
1a'gdy hypoth_tical, ca •• where t!lis grueaQ1le prococ1U1"8 coulc1 be 
reuonably IIhown to l>e 1M41cally nec •• aa%1 to Bave a Jlather's 11fe, 
the killin9 of a partially-born obild would be unde~.tood, as it 
was anel is under the laws ot, GOlla atataa -- a form of homicide. 

zz. nell if ~ POttj,on n·.ee4ent applies, ea'''' doe a Dot 1'I"801ud8 
this ~i.lat10D 

As cUac:ua.ed above, the lt1l1inq o~ a partially-bo~n chlle! is 
not an abortion. But even uC\ZmUsq one eAa2."*ct:.rized this aotion 
.. an abortion, the Court's abortion preoe4~t does Dot preclude 
the Conqreus r%'OJIl banning- thia \U18peakaJ)le Pt'actice. AD 1: outline 
belOY, the all89ecl "conat:itutional" ccncerns are without .. rit. 
Given the radical an4 axtrae natura gt partial-birth balllicic1e, no 
uount ot lawyerly obtu.cation ahoUld be all0\7ed to aelay the 
return at this 1e;1slation as is to the senate floor tor p~ompt and. 
favorable Bction. 

Under the SUpme Court's abort.ion law in Planped.. Porenthood 
va Casey, 112 B. ct. 27n CUi2) (the plurality or joint opinion of 
Juticas 0' conner, Kennedy, IU\Cl Souter arguably p~ovi41n9' the 
.t.anclard t'Ol:' the Court), the .pe.c:::i~ CCl'lcerna nisa:! about the 
lec;ialation can be 9%'CUpe4 within the f'ollovinq headinCjJs * whether 
(1) the ~111 1Iakes adequate provision tor a w01llen's health; (2) 
vbether the lJill'a WU! or an at'tinsat1ve lS.tense improperly c:hill~ 
• ccnetitutionally prot8etec1 abOttign claim; and (3) Whether the 
bill 1s un~titutionallY vaque. 

A. A 1foJiaJl'8 Kea1tJl 

'l'he JUat1ce Departlnent at'g'Ues that "the lJill fails to make an 
adeqUAte exceptian tor ~egen'ation of il woman's health. II The 
Deparblent misapplies casey. Caaey recoqnizes that the qovernllent 
ball an interest in protecting the life of the unborn child 
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thr01.19hcmt the preqnanoy. '1'C the cOurt, this inter.st qrcws in 
a.i9T\U1oanco .a the WtJ)01:n Cl:U.lc1 dav.lops, and theretore, &bertion 
olaw uo t:oe.ted d1~fU'ently depan4.1ng up¢n whather the clai: is 
aaaertec1 pre- or pest-viability. Prier to vla.b1l1ty, vn1ch .t. not 
4efiniU.,.ly utabl18hed by the Court ))Ut 1. speculatei:c be 
!)etween 23 ~ a4 veeka, the qovc:=ent may not plag. an W1clue 
bu'den on a YQ1aeD'. eI .. in to t.n:inate her ~r~ncy. After 
v!uiu'ty I the governJl8ht _y .Z'~tal a.n4 ev8ll ~o.ct'1~, 
abortion exgept: tdwr. it 1. necaaaU'Y, in appropriate lIedioal 
jud92ent, tor tha pruenat10n of the life Cl' health of the mother 
••• If [11a s.~. at: 38U.r 

1. f08t-viabUf.'ty 

While the. bill aJ)prGpriauly ban. the partial-birt.h abortion 
method at any ctage of viability, lcq1c and the medioal testimony 
.UlaIitte4 to tha House rave..l. that the procedure i.e larqely, if' 
hot qc:lusively, employed atter vidUity. PCKNJIUsg, there1'ore, 
tirst on the pcst-v1ahil1ty stage, casu requires that law 
ad~tely provide a=olllllOdation tor "the pre.enation of the lito 
Clr health ot the mother" whenever the g'overruaent seeks: to requlat. 
01' proscribe AU post-viability abortion Pt'oceduru. However, 11: 
is a substantial loap to ln1'u tUl'ther that the C)ovarnaent My not 
ban lIerely one, siD9ululy <:run a.n4 ~scme abortion pro~e, 
as long as proVision is uda tor an exo.ption tmezoa the llC'thet-'S 
l1fe is actu.1.1y threatened.. To na4 q.,Yr in thi. ewer-broad 
~a.h!on 1.. to ~o ••• iVbt ot tbe court'. 4e. e ~o IIOre c.refully 
cal1~rat. What the cou:t see ... the competinq .inter.sts of .,ther 
and unborn 'child, aM in particular, to correct the uncler
recognition 01' the 11te or tb. unborn ch11~ in that ~lanco. As 
tha plurality writes, "Roe speaks with clarity in e.sta):)li.h~ net 
only tho woun's l1be1'ty b\rt: 41.0 the state's ilQportant and 
l.cJitizate interest 1n poteJ\tial lite.' That portion of [~) has 
been qiven too little acknowledgement . • • II (112 S.ct. at. 2817) • 

$fa-iY thus mOCSifie4 8Qa in order to aclalcwledge the state's 
interest 121 tne Ub of the unborn dalleS thrpughout the precpw1QY. 
As a})1'l1ecl to the facta 1n t;as!y, this hQ1gbtenecl awaren ... ot the 
interests ot tho c1U14 took tlut ton of' the coun'. abanc10ma0nt of 
the tr1:aeat8Z' e.nd~i. anet the utiwlat10n ot the undue burden 
.tandar<1 ~ich Al'PU .. to pre-, wt not. PQst-, via];)ilityabortions. 
Iven as the Court 4i4 net have the tactUal occasion to adCrsa8 it 
in QI"a~, thi. qraatar acdmcwled;ll8Z\t. of the interest.a of the 
unborn child also guides the constitutional evaluation ot 
requlations 111'14 prch1l:1itions perta1n1nq to late-term al:lortions as 
yel1. III puticnal.U', i:!lue 1. ao r .. 8Oa to l)elieve tllat the ~Ut: 
WOUld 2:' .. 4 the pOlt...,UbU1tt bealt1l aeeptiOZl lUC!Wliaally to 
:oequhta u.t t2&e fa'YUUeat auat uke awUahl.e &21 abOrtion -
~oo4u%e which by 4 .. ~ ~1ve ••• ~ "eight to the utarest:s of the 
lifO of the UDbo~a ~i14. 

No onfl drattinl} this bill daniGa the importance ot protect~n9' 
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the health Ill'u1 ~ife of the mother. ~.ts leqislat10n provides tor 
both. M diecuaaad. ~OV, despite tha paucity ot medical tutiacnY 
4Gon.t.ra~1n; the pari:ial-biz:-i"-h method·to be neces.ary to F .. UVe 
tAG lite ot tl2a JIICtUt', the bill expressly provides fer an 
e:fti;outive dUanae that obv.1.ataa er1zinal an4 civil penalties when 
• doctor reasonably beUnws the Ute ot the JlOth81' is at stake aM 
r~e. tbu procedUH. SimUarly, tlle blll ~ ita toauaac, 
tuveta4 .tructun blpl1citly t=oVide8 to~ the health of the IIOtbtI:' 
by net barlning all .~ion p%OC4I4ures at this late atage of the 
praqnancy, wt only ttl. en. Han .. ~tentlY' an4 iN1"menel.y 
offeNlve. conb-azy ~ the JUat;iQe DeparCUlnt aM otbet' o~ta 
ot thi. leqialatian, not. evuy lav p ... e4 a:teat1nq ~t...v1alJiUty 
abort101U1 need. a aeparate Uta and health except10n. %t ia OI\OQ¢ 
if, 4fter thepas.age ot the law, a 21othar's life c+ health 
interest. can be addx'e •• G4 by moans ether- than th4t beinq 
probibited. 

~ olUaUc:e ])e~ant ....... nt 1a 1\181ecJ by ita reliance 
upon pr~~ ca.. dad181en, =cat notably flooned Parentb0Q4 pt 
li.ngur _____ nfgrth 428 U.s. 52 (1976) and ~o£nPUrgh Ve AmericaD 
COl leg' Of Qb.tatrigilPI And Gynlgoloq1.t., 476 U.S. 747 (1Ia6,. 
t1le hOld1Dqa in these C*"aa have ~en .ubftanUUly suponecJe4 by 
canu. (l1Z Sect.. at 28231 see .Uo, LintoD, aupt-. at 36 Mtalling . 
the cl1ffcangee]. liven if thAt w~e not the ca •• , the ~t 
r.a~ the.. cas.. compl.tely out ot their larqely »re-vlab111ty 
oontext. 

AI already noted, CA,~, unlike ~, autherises ~equlation 
throughcuf: the pregnancy ill ~aU ot' =e 1nterest. of the ~ 
child.. ruB vas not the law applied in wtor1;h whare the .tate.' tJ 
ban cn -.aline or ctbar GOlution· abOrtiens in the pre~i.b1l1ty 
•• cond b'ill •• te:, hael to bQ 8USta.!ne4 only in 1i9'ht of the hoalth 
1hterests of the mather. Bow, of Cleur •• , the interest Of the 
un))orn 01\114 b relevant 115 _11. PWonh 1. also d1Btingu18hable 
because it .ttec=tiv.ly banned thea IIOR prevalent fon of abortion 
.t the t1ae, and bot, as in this leqisl.at1on, aft aborl10n practice 
that is aployed ill fu- leaa than one percent of a~l ~ions. 

81millirly. :hg:nJhUrgh'B invaU4ation ot • atate .t&tute 
d •• ignee! to ba\Pa a physician employ the abortion tachn1que that 
yculd provide the best oppertunity tor the UZ2bcrn chile! to be 
a):)crtad. alive ia both pre-ear. and far lDCre lbi tinq upon a doctor 
anc1 pUient than the laqialat an ~fot'e ·the cOIICIlittae - which is 
aiMd .at prebl~it1nq the abortien tachn1ttUa that 1. the meat cruel 
and 1nhu.un. to the unJ)crn child. Thornl'alm aUl:'ViYea QUay to the 
.xtut that Tly2rnb'!lrC'. holdine} e~ tor the propos1t1t:m that 
Fiot' to viability. wcm.an haa a right to t~Mte her pr~CY 
1'r.. of an undue blu"Cen, anci that pdo:, to via))ili ty, d1t'ectinq a -
doctor to ua. a' particular Menion t6chn1que is li~ely to 
oonatitute suoh a b\tt'den. ThgI1)burgh has ne constitutional 
relevance, hovevu, to banrdn9 a particularly h1deou5 abortion 
technique that is used almost exelusively po.~-viability. 
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'l'he claim tbAt & woman has an unfett.arGd choice to any 
abortion' teehnique di.~ag~ the basic eonst1tutional fac~ and 
acknowladqemen1: o~ caway tbat there aro tva lives in the ba~ce 
throUc;hout the pregnancy and especially lata in the ten 'lben 
partial-birth abortions are p~o:Md. (112 s.ct. at =816). The 
boldinq that. a state cannot "intet'fere with a youn'. choics 1:0 
un4erqo an abortion ~ure ir' cofttinu.1.n9 lier pHC1nIUlcy would. 
coutituta • t= •• t to bar hMl~· cannot 1l4I tranautecs into the 
proposition that. state cannot: interfere with II woman". choice to 
un4C'g'0 a pu:ticu1ar abortion procedure. [liL. at 2822 J • Bvan in 
Baa ~ e~ expl1citly l".j~ed the ~t tha1: a woman "is 
ent1tle4 to teninata bQr Pt'89Mnay at lIhatever +.w, 1n what:av~ 
way, an4 for w.at~ reaaon abe alone choo .... " (410 u.s. at 
15JJ." . 

_ The const1tutianalitr of this l~ialatioft does not ~nd on 
a ~ariaon of the relat v. ~ety ot abortion pr0ce4ur... TbAt 
is, the PII,U .xoept1on tor tbe heUtll ot the .other 18 not an 
antit:1 .. ant to • specific abol"tion procedure, even if it weJ:'e 
bel1evecl marqil'\all.y sarar. [112 s.ct. at 2821]. !'hat would ignore 
the inter.ata of the Cl11lc2 &Clcncwlac1ge<l in ca,sy. [l& at 2UGl. 
I~ other von.. the bwe 18 whethazo taking into aCOQQnt both tlle 
.other and ths chi14's 1I1t.n.ts, tlle health of the JIIOther 1a 
capable or being prltCe.rved rollowing the laqblat1ve ban, and not 
whathar a particular lII8an. ot ~rt101\ re:aa1J:J. available. "",.tice 
0' CoMClr, a lIICllbe' ot the calU ~lura11ty I mMtG thb point in her 
'l'bprnl:!yrcrh cU •• ant. In particular, she ccmclUde4 that a state 
statut:e Wbich mand.ted an abortIon lI1etho<1 mo.t l1ltely to save • 
poat-vi&biUty ahilcl should not b. enjoined even •• it posed eae 
additional risk to the l1ra or tbe mother. (476 l1.S. at 830]. 
Since the unbcrn ohild'. interest is lIOre clearly articulated and 
l'e-statad in CasU, it cannot be car1ou81y a,rqued -- as tile 
opponents at this legislation do -- that a partial-birth &bortion 
.. thoc1 muat be el~ilable be~uBe tor some W01IOft the methOd po". 
fewer 1IIe4!c:al risks. 

Abortion ~i.UlS claila that cllff.l!: upbelc2 the 24 hour waith19 
pulex! only because the M41cal aerqengy uc:eption was construe<! 
~ the Third Circ:W.t Ccurt of Al>peals to not poe., any s1c;n1t1C«At 
~t to the lUG or ~qlth ot a woman. CStatBllent of ltathzyD 
XOlbe.rt, '!'he canter tor Reproductive LaW , Policy, before tlle 
Constitution SUbccamittee ot the HOu.. Judioiary Ccmaittee, June 
~2. 1'" a1: 8). ~1: My be true, but a!plin, it hal' no relQViIU\ce 
to the issue at hand, sinca un~Gr ca.tY there is an aleaentary 
difference between bannin'i all abortions _ .. even for a 24 hour 
peri04 when the life or health at the llct.her may be jeopardized -
and baMinq one CJ%U.SOlN procedure that madieal testimony indicates 
1s net at all MCUSU-Y to .ave a lIlother'8 life. [112 S.ct. a.t -
2825-251· 

A woman is entitled to a post-viability abOrtion only when 
her lite or health 1& threatened by a continuat1oh of her 
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pre9Mncy. She 18 not entitled to a post-viability abortion 
withOl,1t thic threat. (.lsL. at 2841J. In the B'oU$e H'eu~D on this 
lecj'ialation, ~. Pas_Ia hith, ot~tor ot J(ecU.oal Education at Kt. 
sind Ho.pital, stated that. in her extensive years ot profesa1onal 
expor1enoe !no"totric. aM cnrnacoleoy I ahe ha. "nev*r e1'\COQl\tG3:ed 
• oase in tlfhidl 1. t. would be nea .. .ary to c1aliba.rately kill the 
tetus 1n [the partial-birtb.) lIIIUtnU in oNer to 8ave the lite Of 
the ZIlothar. II CHou .. Hauinq ~Grlpt at 38]. But even wera we t.o 
conjure up such a lite throataninq case, tn. leq1sletion allows fOl: 
the proce4w:e t:.o M uaa4 vithCl1¢ oriminal or g1 vll penalty U a 
elootor O&A ~.uu.o~ly d.emonstrate tnat he O'r .he rauonably 
~lieve4 it va. more . likely . than not that only a partial-birth 
abortion oou14 Gave tho lite of th_ mother. 

Iven· 1f S;Uty COUld be read al an e.ntitluent to a 8pacit1~ 
abo~ian procacl~, PrCsad exoluaivaly on thAt ~ltb interests Of 
the llothc, tile part1&l-bit"th aborl.ion p~ad1U'e would not 
qualify. The puttal-birth abortion ~e1ua1.que, 1tael't, 1s not 
~ ... arily safe even tor the =other. ~ P~. a.ith re1at •• , the 
cld •• of saf.ty 111"8 nat eubstantiatec1. [KolWe Headn'1 o:rapaor!pt, 
npra, at 35]. 'lb. data tor a •• fety evaluation ia not available, 
.iL, aneS even wi thin the small Hapu.~ that. eXist., there 1 • 
• vidance ot severe hnorrbaqifl9, 14.r..., and 1nfec:tiClle c:arl!1.ac 
00ap11c:at10ns, J.4... The Ccnweaeign&l R&suroh SerVice ailllUuly 
reveals that n[l]ittle infor=ation, if any, hae ~.n publishe4 in 
the ae<lioal literature on the tpart1al-~:£rthl prc0e4urs ••••• 
[CRS Report, supra at. 6). 

Oncle:' Clta.ndud Jl8dical bac:hin<1 the partlal-})!rth procedure 
is • variant of a breech delivery Wh!c::h, lueU, ~e&t.es maternal 
r1aka. As the "'ell-known talCt Ue4 world .. v1~. Willin' ObateS!S' 
Uth ",Ufon (Un) ceDent.. -(Wl1th OCII.plicatec! breech 
d4ll1veri •• , thore Us incru&ed risks 0: maternal health." 
[Wi~l1ams at 586). Tbe partial-l'Jinh proce4I1~. aagniti.. this 
~Qau8e' it ia a deli~.te un1pulat10n ot. a tavo~ birth 
praaentation 1J\to a reveree a.ad lees <Sea 1nJ>le preIJeDtation. 
Allain, Jtlll,1eznl observes: "{"lenuallWlipala1:i~ within the birth 
c:&n.&l !ncrea .. the risk of 'MtllZ'Ml infeC'tion. II {Id.l. What' 8 
.ore, it i. the nverse 1aan1pulat1on pt"eo1p1tBt;8d })y the partial
birth l'rocedure that l1kely inQt'e& ... 1:h. riakof rupture of the 
uterus. lacerations of the cervix, or ~th. "SUch lIuan1pullltioM 
alao aay lead to extensions of the ap1a1otomy ~d deep perineal 
UIU'S. Ane.thesia .• u!f1cient to induce appreoiable Qte.rine 
relAxation uy cause uterine atony and, in tU%l'l, postpartum 
heoorrahaqe. II [Iel.] While K111igl SUC;qeC1:$ a not"lllal breech 
delivery lIUly be pref.rable in scme contexts to a Caaareal'1 4elivery, 
• =anipulated, reverse partial-birth procedure under the logic of 
1J11iAm3's 4isCU8SiOl'1 o~ manipulation 18 not. 

An abortion a4vocaoy orqanization ilBSel'ts that l.ate tBrlll 
abortions are pursued by WOll1Gl'1 with heart dis~ase, ld<1ney failure, 
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or rapi~ly advancinc:J . cMcer.· (hot sh.et prapared by Mary 
Campbell, X.D. c»! the National Abcn1cn P~G:'&ticn, IUJd Q1te4 in 
tbe OS lte}'>Ort, wpra, at 6]. But. in tl-Uth, these ccncUt10ns 
.lo~q with others .uch as -sickle cell trait, uterine prolapce, 
ct.pressicn and. cu.~t.e. • .• [are all] • • • c0n4itions [1 
frequently .. cociata4 with the birth of a totAlly noraal Child." 
(Houe Hearing' Tr&NlCt'ipt, Dr. Pa.la S&ith, supra, at 39]. Ih 
this t'equd, th. pvtial-birth progedure 1a not 4esi9l'ed to ... t: 
any apeo1a11aec1 health r£&k Of the .oth~. In4uot1on aethoc1s of 
~1.on and praature deUvety or the child 'fJY Ce.arean C4lICtion 
would abo alleY1ate th.se ccmdit:1ona. Tbe violent ~dure 
outlawed. by thJ.. legislation i8 eapooially unsuited to ciaaling with 
ae%'llenay health ~Ulca, sinoe it 1. 408cri))ec1 Dy one ot ita 
pract1tipnen, Dr. Ba.ull. a. ta>tih9 three ~aya. ()Cajorlty Iteport, 
supra at 9]. . 

AoccrcU.n'1 to tbe Aacican Medical A8sociat1on, zncvglppe4i. af 
HecUgir' RaMca J{cus., (Naw York, 1989) at 58: "[a]lU=' ~ 1!Jth 
week, t b norsally considered aater to perform an abortion by 
caUllinq the uterus to contract 80 that the fatua is ~llec:l, aa in 
h&tural la))or. Contractions u-e induced by ilttroduoUCJ saline 
selution or, llOre COIImonly, a proetaqlancS1n honlOt\. into the 
ute:ru.a." CCt., CRB Report, supra, 1n41cat1nCJ a dec::1ine in 
prererence tot' instillation lIlethods ift fa.vor ot dilation end. 
evacuation (I> rr lJ) in the .econci t:rbleater (week. 13 to 24), 
apparently 1:.0 avoi4 Ifuc:b -1ele .ttec:t& u cUarrhea and vom1tinq, and. 
the fact that .oatiaes tba induced labor sOlves the mather'. 
olaille4 h.alth problq ~ odinq the pragneay with a -livinq 
a!)cnue- (1. e., a chl1d) which, in the words at the ~ Report, can 
be ·problematic.-] 

Aga1n. none of this 1s intencle4 to cUsparaq. vcmen whc face 
health probl..a in the contazt or a pr8l;llancy; t'ather, it is 1ItBrely 
to indicate that following passaqe ot the leq1alation any believed 
health risks can be ~.ed - aClCordinq to the aVailable1le41cal 
teatlaony o\M inforJlation .- ~y dther alternative abortion 
procedures, or etten, by del1va:y via cosarean section. TherefCl1"e, 
•• a _tter of law, tlle CcmCJrells is ~~ no conatitat.ional 
obli;ation t:o lAve ttle t>a:tUl-birth abortion methcd i.n place or 
to CUVe an expUcit health exception in t.he av&1l~le aff1native 
utena.. certainly, the part1al-))Uth abQrtion lI8'thod hee4 not be 
.. cia available tor the 80t ot mothers Who chooae t.o have their 
partially·born child'. ))rains ~t411y ~acted for -purely 
elective" reaaOJ1s. [Djorlty Report, Bouse Hearings, supra, at 8, 
citinq Or. 8as~.11f one Of the pr~ry providers of partial-birth 
a!)crtiOM]. 

In the Reuse, there was testill10ny indicating tha~ .others of 
._ .everely defonl~ dlilclren have on oceasion \lsed the pal:'tial-b~ 

abortion IIIIIthcd, nther thM d.elivery or an alternative abort. on 
lIetn04. Thece are tt'Uly traq1c caMS. Their re-tell1n1jJ touch 
eve.r:y neart, u they should. But it is the jUdqment of tllQ House, 
61\4 I believe it sheuld be that of the senate as vell, that a 
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severely QUonaed.. partially.):)crn chllc1 shoUld not have bia hqcl 
~oturect and bra1n. wcticn~ oat of his or bar l1vinq bc4y. The 
court ha. !)eVC ht.ld that the severity cf II cn1ld's 4etontit.y 
authCJ:i~e. the takUlc; of the Child's l~e. We 'would never tolAu'ate 
wc:b • praotic::e at t:te -ant et birth. we IIItWe nevu tolerate 
.\loh • pr.~lce at the JDCment ot partial-birth. B4aeauce a 
parti .. lly~))cnl chj,U'. cletonalty has not.h1nq to do with pz' •• anr11\g 
the lite 01' httaltll et th. !lotber, ftC) constitutional analysis 
~8. ~, u.n1fw: prolcript1cn of a practice alrea4y 
outlavecl in uveal .1:ates. 

z.'Pze-Y1&bil1t7 

Under Qauy at the pre-vi.~1Uty atage, abortion requlations. 
are p~sllU,l. 8Q 1=9 a& they do Det OOMt1t\ate an 'W1C1ue burden. 
[113 a.ct. at zaU]. Ac::c:ordinq to the c.nter f~ Db .. se control, 
.~ •• oat ftoeqqenUy used _t:h0Cl fer pr~noy tenl1natj,cm in t.he 
firat tri.JautU 18 the suction 4U&tio~ and wrettaqe (D I: C) 
tochn1qua." (c:RS hport, ~a at 4, specity1n~ this teclm1que a. 
that uoad in s1t of first trill4UR.8%: abortlons]. J'rcIIl 13 to 34 
weel(S. the .oat: CODen 'o~ of abortion is dUation and 8'Vaeu&tiOb 
(D , E), althouqD se~al ~ypea ot instillatien methods aze also 
anilablca. Cl4..J None of thue prcOQc1urea ue ~tegted. by this 
legislation. It i. therafore untanable, it not 111oqice.l, to arque 
that the legislation constitute. "a sUbstantial ~tacl. in the 
path of • waan se-.in; an abortion before the fetus attains 
viability.- (1~9 S.ct. a~ 2820J. 

It aiqht be ~ that part1al-birth abortion is often used 
~n a siddle caae (the naar-viability ctaqe at c~ aboQt 20 weeka], 
and that l"eJlQV1n9 the pa:ot1al-b1rth JI.thodolcqy aake$ abc::'t.1oM 
1I\Ore difficult or lIlCl"O expenaive to Fo~e. The arqument is 
vitboutveigbt, as near-vlability 1s still pre-viability vbera the 
undue WrcSen .~ard CJOVanas. Aa the CaRU plurality eXplaine4s 
"{t]ha tact ~t • law which &*"u a va.lid puz'pO •• , one not 
4es1gnec! to strUce at the right ita.1f, haa the inoidental effec:t 
ef =akin9 it aero ditf1cult Dr expensivo to procure an abortion 
~ot ~ enougB to invalidate it. on1I Where .tate requlat10n tapo... an uodue bu:c!en on a VCllle!l' 8 abll ty to make tbic c.cision 
does the ~ ot tne State ru.cb into the heart: ot the liberty 
prcteQte4 ~ tho DUe Process ela~Be. If [112 s. ct. at 281SJI. 
Con;resl' purpose to pro8cri~ a ~%:o~s and inhumane pra~iC8 s 
patent and ~1tically dud. The abortionuts concede th.t 
dternative methods ot abortion are &vaila))le and unaffected. 
r8~tement of Prof ... or Oavi4 H. smolin, S\lbeommittee on the 
ccnltitutian, U.S. Hcnuua of Representativos, JUne 15, 1995, citUs9 
the parer at or. UaSkell, ilt 4]. nore is no \Uldue burden pre
viab11 tYl ne substantial Obstacle. 

3. kUOA&l Bads 

Begauae the leqislaticn h~re does not. offend the casey 
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~nd.~d w1th raqard t:o either pre- or polJt-v1@1lity fJ)crt1ona, 
tha liovanaae.ne MY raiUl&ta "in ways rationally related 1:e a 
leqitiuu .eat. intc'Ut." 11~ S.ct. at 2811, c::itin; Wgbater y. 
BGre4ugt1y, hU1:,b "aieU, 492 U.S. at 518 (Opinion of. 
lialmquiat, C.J., ocnc:n2r%'illq in ~ judglMl\t in Pilrt anc 41 •• 8QUnq 
in put). fti. lenient lltabdard or 1"8viev 1a easily satisf1eci by 
the CIOVUllMnt's ute.at in ~t1n; c:h11Oirth over aborl1on, 
112 S.ct. at.2820 (stau may •• el( to pet-suede the wcman to cz!lootlG 
oblll5b1rth ewer a~l:t1on). Obviously, too, allevinq doctors ... who 
are wutel'stood U healers, rather than 4U~OyU's of life -- t;o 
)d1l • part1al1y"~ chU4 in a brutal 1Wmar .. y au10ualy 
unduaine QOnt:1c!uae in the lDedical pro( ... 1on. . 'rhus, a putial
~1rth abortion bm can be juatif1e4' as u.11\tdlUnCJ m.eclic:-"l 
.tud_MS. BQs, .no v.S. at 154. '!he Hause founci the purpose of 
.imply proteottnv human l1:e to be GUff1clent ("I~)h. d1rtarenae 
between put1al-l:Iirtll QoRion and illfantie1c!e IS a mere three 
inch ••• " [Kajcn-1~ Report, aupra., at 11). 1'!1e ;ova:nIlen1:'s 
ntional btereae in the -prevention ot c:uel and inhumane 
b-.atJIQt" 1. equally fU%'tberlt4. (Id. f at U 1 • 

z. fte Uf1zaativ. Defeue 

The J\lstice o.partunt uvue. that: "(blY' exp08~ pl\y8iciQC 
to the risk ot ~i31nal sanction roga~41.8. of·the c~~taDCes 
under w1c:h they pert"cn the outlawe4 proced1tte, the statute 
1mdotmtedly wou14 ave • ohiU111q effect on phyaiC1aJ1B' will1qn.n 
to parton [&»Ot'tlcna]." [Latt.er ~o. Andrew J'ois, Assistal\t. 
Attorney CeMl'al to S.natcr Dole, NOVUMr " 195aS at 2]. ~e 
~t •• swa8. ft'OIl91y that the killinq of a paZ't1ally-Dcrn child 
fall. v1thU1 ~ Ucrtion ri9ht. U "1"lier uplained, it does 
notl it b IS ton ot bCllicic!e under SOIle state law, a1\4 it should 
be under taderal law as well. 

But even a"epting the Deparbent'B sveeping' ahor1:1on riqht 
u8WllPtion, it b not:wortby that the Depal't:lllent does not ~e 1" 
-ChilUnq" e.rgQent in treestan.dtnq constitutional teru. That i. 
l:IecaU8e it ia not a ceparata constitutional a~t, but. only IS 
r.t1tive variation Of 1:' Claim that every abortion procecbare, 
even one Whl~ i. aore a119ne4 with partial-birth homicide than 
abo.ttion IlUSt be avalla1:l1e to • woman and her doctor. For all ot 
t.he reuOn. d1llCU88ed abOVe reject1l1q this specious claim, it fares 
DO !:letter here 4reSliad 1n the lan;u.&q8 ot first allendllent tree 
speoch jurbpru4enca. 'l'ha l1aa1a101\ Of KGchw; v. Ward, 422 1'. 
aupp. g34, ~tinAad ISS' r.2d 557 (24 eire 1977) (upholding the 
conviotion of' an abortionist for MIlliqent criJlinal h0ll1cide) 
.ettled this 10nq ago. Wl\81\ Dr. Jtetc:hw U"qU04 that the abo1:tion 
pnctico WU P1='Qwapt1 Yely pr1 vUeg94 and that. 'the 'tate' 8 arillinal 
14v could not al'l'ly to hill, the ooUl:'t responded that: 

Rtbe pet1t.ioner f 8 al'$Ulent t~at this court shoulc! apply a 
"trict~ atandal:'d of review 1n this allegedly privileqed &rea 
cannot 1)e aQQ.pt~, tor that .taMaN is' restrioted for 
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atatutea which involve ~1~at azendmont rreedoms and is 
inappropriate here. II (422 F. SUpp. at 93~J. 

~ as well doos not allow anycne to conjure up a prea~tive 
PZ'ivileqe to ~ 'Dy any :.ans, 1nclU41nq lIQ.nS which though 
a.lled -aborUoa- C%'08S the line o~ coutt-appt'oval. 

A ~aqaant woman baa no con.t1tuelonal right to a parti~ar 
Gortion pt'OC*ture absent '8 at\owug ~t a particular proce4ure, 
and no otZler, 18 nee ... ery to ,ave her lite or. F .. erve her heelth. 
with r~. to the procedure:! outlave4 ~ ~1. leqblation, tllia 
libow1l1q aaMot: l)e JIIIld,!! in tuu Of health, end it. 1s pur1! 
~culation and hi9h1y unl.lkelr in tens ot lite. A doctor'. 
oonst1tutional ihtuetrta in tb • ccmtOXt are C2er1vat1ve ot the 
aother'.. Aa Co.ey %'4tCited: "["lhatever constitutional sutus the 
cSootoZ'''patient relat10ll may have al a (Jcneral utter, in the 
Fe.ent ccntext: it 18 d~iV&tJ.ve ot "the WOMh'S ~1tion." U2 
8. Ct. .t 2'23. shoe a p~ waun is bi9h!y unlikely to have 
any OQMtitutional clailD to tlUs particular ecrt10n procedw:e t.o 
.ave her 1.ife, ttae c!octor'lS constitution.al claia is a1.80 non .. 
existent. 1!Jy the ~ of the 8Utllta, both the woman ancl her 
doctor may use the part:ial~birth abortion method only Where the 
<tootor prove. that he reasonably believed it is neoessary to save 
the life of the 1DOther 8l'ld no otller'proc04~e is ave11.a.ble tor that 
purpose. The .tatatute is thus carefully CJ:aftad to track the 
9anuin~ constitutional 1nteresta ot the ~octCZ' and hi. or her 
patient. 

i11ere 11l nothinej at all wswrual in havim1 even someone'. 
l"rsonal olaia of z.o19ht evaluated by aeans of &ftU'slative defense. 
Fo%' exnple, throuqhcut the crUlnal law, it ia ceDon practioe to 
plaoe' upcn crillinal defendants the ~~ of provin9 af1!1rDative 
defense... ~a be8t -«ample 1.8 the atrirJlaUve defense of insanity, 
18 U.S.C. section 17. ~lc section ~ires that the deten4ant 
prove tbtc defense ):)y the higher clear and convineln<J Gtandard, and 
not zere preponderance, as un4er the pro1'O •• c1 18C]islation. '1'he 
SUpreme COurt has even approVe4 ot .tate. t'8qUiring defel'Uianb 
prove i.asnnity "beyonc1 a rea.onele 4cubt." Iceland y, oregon, 343 
U.S. 790 (1952). As a lAtter of cOJUItitutional fai=ness, the COUl't 
has held that the PZ'OHcution mu.t prove beyon(2 a reasonable doubt 
only tho.e elements inclUded in the c1et1n1tion of the offense of 
vbich the defendant i. charged. (PltttrJon y. "tv York, 432 O.S. 
197 (lt77) (a~:1:mat1ve Caten •• Of emotional disturbance to reduce 
criainu ~rq. from aecond-d89ree murder to manslaUCJhter pz.o~erly 
place(! on the defendant; the conat.1tution cSoes net require that the 
p~0.acut1on wdi8p~ove Peyond a reasonable doubt every tact 
con.t1~ut:in<I _ny ancS all atfinat1ve defenses related to the 
cul~ability of.an acaused." Id. at 210.) 

The comon law hoa traditionally placecl the burdeh of proof on 
the defendant tc show that he kUled in salf-detansQ. While any 
.tat •• have changed this ~o the burden of qoin~ forward, several 
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stat:.as bava lcep~ ~o ~e.n ot: proof on the 4ofenc1ant. .In Hatlin 
y. Obip, 4S0 a.s. 228 (19'7), the U.S. Supreae Court upheld this 
apprQ4cb a. cons~1tuticnally sound. . 

'l'be vindication ct a ~r50nal const.itutional right ef~en 
4el'anda U~n ~e detencSllnt ra1sU\g' .the issue. For 8X4=ple, in 
ozocier to etfectuate tha J'c:N%th AJlenQzl4mt'. CJUUantae ot f~GGdOJll 
tram unreasonable searc::h.. lind 8GRl'U, t.be ccurt allow 
defendants 1n te4eral prosecutions to tile a motion to suppre ••• 
(Halk' y. united 'iAtel, 232 U.S. 383). ~e is ~o reason to 
apply cSUt8%ut aoutUuticmal priDeiples in ~ abortion ccn~. 
lfaithQ- the SUpr ... Court nor any tG4eral oow:t hu .ver held that 
tile Uort1on c:ontext is so prlvl1e9e4that norad .tandarcSa of 
aOlUltd.tutional due process and faUn ••• are insufficient.. Indee4, 
the supreae CC\U't as early a. Ba held the exact oppo.it;e, 
zoeeognili.n9 that it an ind!v,dual abortion pnctltionor abused the 
pri'\rUll9'e of eQt'c1sinq proper MCliaal ju4pen1:, "'the WlUo1 
r81le~11a.. ju41cial and intra-protus1onal, are avaJ..lal:lle." [410 
11.8. at 166]. ~e lower federal CCN1'1:8 have 81ailuly applied the 
lU5U&1 neCll19'ent homicide laws and 4e!cwe. to ~e allOttlon context. 
rllt;hum Y, W&rd , 422 F.Supp. 9~4 (W.D. N.Y. 1976), af~irmed $5G F. 
2d 551 (2d Cir 1t77). 

~ere «:,e .pooial ~eaSon8 to have doctors ]:)e.r the &liqht 
preponderance ~ or proct here. rust. aa cuqtJestecl by the 
CODon la\( recited above, there is but a 11844's let\ith between the 
partial~birtb abortion and criminal 1n1!ant1Q1de. There is 
obviowsly no datense to ~antlc1cs. an4 it i. utraorc11narily 
9&neroua for ~ 90~ent to ~a a poaa1ble CSefense available 
hue Where th~. 15 a vary sla chance ot justification. Second. 
the defense is prea1sad upon the reaso~le DeUaf' of the CSoctQl-, 
and obviouely, only he knows Wl\at he -))eUeve4," and he is in the 
Nat position to present avi4enc. pertaininq to the mother's 
"<Sical ccn(litlon. Third, it hU long "en as~lished that it is 
coMtitutlonlll, evan pra-euey, to place the bUrden of 9'o1nq 
forward on ~e person seeJtinq to jUstify an al:>ortion all a lDecUcztl 
necessity. 8il1gpguloE v, virginia, 462 U.S. 506 (1983). I~ 
SiJppgu1ol, a virginia statute ~da it a ~1ma to administer an 
abo1:t1on OQtai48 • hospital, INbject to me4ioal nacess1t.y an<l 
vuious ether defense.. 'l'he prosecution was not obl1qe4 to prove 
lAck ot mecSic:.al necess1 ty until the issue Vas raised as a defense 
by the 4etenc5ant. The Court explicitly rouZld 1:hat. 1'1aoing the 
bW:den on the ~a:enc1ant ot 'iJoinq fCnarc1 with evidence on an 
aftinlative c1et'an&e is norally pend.sible. 462 11.S. o.t 510. The 
Court expressly dlstingubbed tznite4 state, v' yuitch, 402 U.S. 62 
(1971), where the burden ftB placed on the procecut.ion as .erely a 
1II4ttex- ot the 1ntllrpretation of the particular statute there 
!:lvolv.d. 

U. 'V&qISe21U8 

The di.aenting views in the House Judiciary committee asgailea 
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the leqUl.at;ioft for 1t8 -extt'ha vagu8l1ea:c, R . elai221inq that the 
letJulat10n does hot qlv8 fair Wu-ninq of the prchibit.1 acts, and 
~.ratore, the legislation is unconstitutional. Like al1.of the 
other ~enU discus.ed aboVe, tD8 bal~ar3t ot this alai: is 
QVu--8Qtuent. l't 1s an argument ot last resort. 

As .. utter of law, a facial chall~. !o~ wquene •• c!-h only 
ba sulltai.fte4· if the lay 15 cubatan~lally over~oad or impermus1bly 
vaqua in all of ita applications. I111a;. of HAtt;an I.tat., y. 
l1Jp!ia~· RpffmAn Estates. taP., 455 U.S. 489 at 493 (1983). As 
4i.~.ecl .bove, the lel)ialat1.on doc. 1lOt. reach arr./, let alone, II 
subStantial Ulount of constitutionally pratectac! eonclucri:. Thus ill 
no eoutituticmal right ~o kill a ~i&lly-bcm child and the 
WOUll's riqht to em abortion under s:uu 1s either !lot: iJlplicated 
by the taqetec1 na~e 0: the 18ti!ilatiOlt's prohibition or 

, •• 'U.t1ett in the extreme hypothetical caBe l:Iy the af~irmat:ive 
4eten8e. for the life of the moth" anc1 tIla UZ1affecte4 abos:tion ancl 
birth III tunatl ves that call adc2r... a mother's heal tb int:er"ts. 

Seyonll 'Ovv~t"ea4t:h, a vaquen.S8 challenqe 1IIay go to the po~B'm 
within tlle statute, to the conduct Mde unlawful, or to tho 
a&notion to be hDposed. Tbe ~t for vaq\leneas 18 in tU'lDS or the 
perspective Of IIJIlen ot C01mlOh inte1l1CJenee," lNt it is also 
intlueneecl by wether it wou14 w cl.ar to any of a more nanow 
class of parsons to vboa the statute is ~8cted. tflipside, supra 
at 4U;(j1-jilynac.1 v, ctty 0' 'Rockfprd, 408 O'.S. 104 (1972)]. 'rile 
etandlU'cls, however, ue not 1:0 be WldUlnicillly applied, .ince tho 
COnstitution, Iliven the iIlpt"QCis1on ot lanquage, do not elq)eet. 
mathematical certainty. Grayne4, IJUpra at 110., So too, the court 
has r~eCCJl'liz.d that a scienter requirement may miUqate fUtY 
residual vaquaneSB within a law'a: tGnl.inolQtlY. Collytt.i y. 
Prank!!n, 439 U.S. 379, 3'5 (197i). 

Applyinq the above atandar4a to the le91s1at1on l;)efore the 
committee, it 18 Obvious that a peraon eoverod i. anyone in or 
atfeot1n9 intestate =- for.1q1\ COIIlIIlGrC8 who 1Qlowinqu pertcnls a 
partial-birth abonion. [emphasis of so!enta%' element added]. 
While the tanl partial-birth abortion has been asaailed .s a nan
Ile<lied tara, that 18 not the le<Jal .tan4ard. for vagueness. The 
standard 1s whether the terminolOgy used 91vea Rfair warningll of 
the c:on4uct .. 48 unlawtul to that "narrow class· 0: individuals.to 
.mom the statl1te is prillUlrUy directed (doctors). Hera, the ten 
partial-birth al)o~io" 1s fully defined as -an abortion in Which 
the person performinq tha abortion partially vaginally delivers a 
living tetU$ befgre ltil~inq tho fetus and. completing the delivery. ~ 
This tU1lli1101oqy &:ad accompanying de%inition is sufficient. i;o 
CIOnvey that uy of the varying medIcal descriptions w" dilation and 
extraction or intact dilation and eva.ouation areeove1:'ad. As Dr. 
Poela S1IIith teatifiocl in the House, the prohibited practico is 
well-ditterent1ated trcm the dilation and evacuation method used 
•• rl1er in a preqnanoy. InciQed, Dr. 'smith noted .that the tact 
Bheets provided by one abortionist d.1stin~ish"3 the partial-birth 
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aJ"ort:ion trClll ot.har 1IIethocloloq1eB, (Haarinq '1'ranacript, Dr. paola 
saith at 3']. In~. Smith'. Wet-cis, lithe tarm you have chC8en, 
p«rl1al-.birth abcz1:ion, is straiqbtro!:Var4. Your definition is 

, atraJ.ght tOl;'Ward, and in l1I'f opinion, c:cvera this pt'ocedure and no 
other." rId.] , 

other terminaloc;y, 8UCIh a. "11v1219 tetu.,· !s •• oerta1n&ble 
trom COI'Pon U88ge eel the generally appl10able "born alive" 
st:aMU'ds that apply thrcuqhout viUl etaU.tica sututes 4IDd the 
law of infanticide. ~a tact tha~ • 4octor mu8~ demonstrat. a 
"reuonable JMu'et- ot the u.te tlU:eaten1nq natUl:'e ot a qivetl 
heal1:.h ooncl1t1on 1. nothing' more than' the kin4 of judpsnt 
pby.1oians· are called upon to make rout1nelY,in thetr ~actioe. 
qnlte4 state' Y· yuitSb, 402 U.S. 62 at 71 (1"1) (susta1ninq an 
gort.ion rutt'ictign as not uneonstitu~1onally vague). As to 
appUoule penalty, both the c:'1minal penalty of not more than two 
yun impri.oNluant and the c1 ..... 11 penalty Of actual and Sta'tut=y 
dell-ga. are contained on the tace of the statute. 

, There is no uncon8t.1tut1onal va9U8l1888i if al'Iythil'lCZ, there is 
only extraordinazy len18bCy ror a heinous crtmo. 

~ 

By way of BU1IIUl'Yt 

It the killinq ot a partially-]x)rn ch1ld is bomicic!e, not 
Gortionl 

.. today, the ld.ll1nq of a partially-born child is treated 
a8 homicide scae stata law; 

- as a matter ot Jledieal science, ~:rt1on haa not ~ 
detined to u,clUde the kUling of a via))le unbOrn child, 
let .lone a partially-born csbi14; even thouql:l the c:ourt 
c:ontemplatecl in dicta extend1nq abortion » .. t viab1U ty 
in Qa.ey that extam;10n .boule! be construed nan'OWly wen 
it runs d1:-.ctly counter to medical reality; 

- the availa~11ity o~ pest-viability abortions pursuant 
to GaP'Y's dictWll should a180 be construed narrowly 
because it 1. at odds with the sUbstantial common law 
allowinq recovery under wrongful death statutsa fen: 
prenatal injuries that result in .tillbirth Where the 
injury oauslnq death (or at least the death itsel.f) 
occars attw viullityJ ~a dictUlS is also contrary to 
the more than one-third of the stat.. that have defined 
J:)y statute the kilUng of o.n UDl)Ot"n child (outside the' -
oontext of abortion) ae a form o~ homioide, with nearly 
hail of theae statutes 1Il8Jtinq it il c:r.1Jlw to talte the life 
of an unborn child at ~y ~taq, gf pregnancy. 

18 



I .J AN-()3-96 WED 18: 18 .. NATIONAL RIGHT TO LIFE FAX NO. 2023475907· P.09 

• Were caaev as.~od to apply, ki,ey's post-viability bealth 
eXQaption lanquaqa is qf;i.f1ed wban ~e leqj.slation a~ issue 
ia a urqaea4 ))an ot a single, ra<11c:ally violent abortion 
practice and alternaeiYe pX'QcedUres Illeet the life and health 
interests I::f thl!! mother; 

* ca.sey requires • c:alibr~t1on 'ot the separate lire 1nterects 
of the JllCtner and the child tl1raughOUt the prQ9n~ncy; the 
tal'C1e~ ban here 18 direeeecl at a procedul"o that qi ves taro 
veiqbt to the inte~ •• ts ot the dhild; 

* the doctc~-pat1.ht relationship has alwaya be$n uubject to 
oriminal ana civil la~. proteet1nq a~ainst .eQical actions 
that sho· ... a grave inciifterenc:e to human life; 

* post-viability, a voman hu is constitu.tional . rlqht to 
tennnate IS pregnancy it her l1fe or health 1& tht'eIltened by 
oont1maation . ot the pr89Uancy; She does not have a 
constitutional right to have an abortion Cil)sent that threat to 
l1fe or health,-

* the afli~tiYe defense adequately addresses any possible 
eIa1. that th1s proced~. is needed for preservation of life; 
80 tee, any ~ ... ts to the health o:r ue mothor caused by the 
p~ancy can be a4~eaaec! by delivery or alternative lIIea.nC Of 
abortion; 

* the taue ia not whether one abortion procedure is OJ:' is not 
aarqinally safu than an ali:entathe, the iSSUG is whether 
only the partial-birth abortion can save a ~en's life or 
prece1:"re hu health When considered alonq w11:h the 
qove.rnment'., inter-outs in the lite ot the child ~hat exict 
throu9h~t the pregnancy; 

.. even if the issue. wre the _ZVinal safety of relative 
abortion pr0ce4urea, thue 1s: no credible showinq 'that the 

. pa~tial-birt.h abortion procedure is sater than alternative 
procedure. or couraes of action avalla.bl~ to a Wmuu\~ 
1n=ludinq the premature delivery of the child; 

* the partial-birth abortion methOCl takes ~ee days, and 
therefore, ia not nl1-cuited. to <1ealinq with lite-threateninq 
s1tua~ions; 

• since the pregnant woman does not have an entitlement to 
thla speeitic ~rt1on procedure, a doctor \'.68y ~ required to 
justify his actions in this context; _ 

* the statute qives -fair var.nlnq" ot the ~rQhibited eon<1uct 
under the constitutional stan~ar4s. 

Nothing in the Constitution, as interpretea, impedes the ban 
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, ' ... 

on parti.l-~1rth abct'tion aontnp~.te4 ):)y 8.939. J:n 'IIl'I jUdqmel1t, 
the 1~i81ation ahou14 be adopted by t.he S~nate in its present form 
wi~DUt delay. ' 
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TO: Women's Outreach Rapid Response Team ,and State Directors 
FRI The Democ:ratic National Committee -- Office of Women's Outreacb 
DT: April 24, 19% 

NO.690 P002 

'4~ -1.W1 

VETO OF H.R.1833 - LATE TERM ABORTION: There has been a lot of publicity 
surrounding the President's veto on April 10 of H.R. 1833, a bill prohibiting doctors from 
performing a specific late-term abortion medical procedure. 0J3fleeeets Rave useEI iftfteel;tFftte but 
graphic pictures and descriptions af the prfleed~. The term "partial birth abortion" is also 
inaccurate and its use is meant to obscure the real issue at stake - women's health. 

n[ understand the desire to elimInaTe Ihe use of a procedure lhat appears Inhumane. But to 
eliminate it without taking into consideration the rare and tragic circumstances in which its use 
may be necessary would be even more inhumane. " 

- President Clinton, April 10, 1996-

Here is background information which you should use however you think appropriate. 

• The President vetoed H.R. 1833 because the bill fails to protect women from serious 
threats to their health, as 'both the Constitution and humane public policy require. The 
President will not sign a bill showing, as this one does, total indifference to the health 
of women. 

• Before vetoing the bill, the President heard from women who desperately wanted 
children, who were devastated to learn that their babies had fatal conditions, and who 
wanted anything other than an abortion. They were advised by their doctors that this 
procedure was their best hope of preventing dealh or grave harm, including their ability 
to have children in the future. For these WOmen and others. this was not about choice. 
These babies were certain to perish before, during, or shortly after birth. and the only 
question was how much grave harm was going to be done to the wOmen. 

• This is a decision which needs to be left to the woman, her family, her doctor and her 
faith. The American College of Obstetricians & GynecologiSts (ACOG), the American 
Medical Women's Association, and the American Nurses Association all support the 
President's veto. 

• The charge that the President's proposed exemption would create a huge loophole, 
allowing the widespread use of this procedure, is simply not true. The President's 
proposed exemption would apply only when there is serious harm to health. 
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• The life exception which'Sen. Dole added to the bill is misleading. As stated in a letter 
on March 26 from Representatives Nita Lowey (D·NY-1S) and Nancy Johnson {R-CT-
06} to their Congressional Colleagues: 

"The life exception is in name only. This bill continues to place the lives and 
healrh of American women at risk .• 

The Dole provision, for example, does not protect women whose lives are 
threatened by the actual pregnancy. If doctors determine that an abortion is 
necessary to save the life of the woman, this amendment would force that woman 
to choose a method that may leave her unable to bear children in the future. 

nl thank God for President Clinton. The people who promoted this bill do not understand the 
real issues, but he does. It is aboUl women's health, iI'S not about abortion, and cenainly not 
choice. These decisions belong to families and their doctors, not the government. /I 

- Mary Dorothy Line - April 10, 1996 -

On April 10, Mary Dorothy Line joined four other families who told their personal stories to 
the President. She is a practicing Catholic whose baby suffered from hydrocephalus - excessive 
fluid in the brain which impedes proper development - and whose own health would have been 
jeopardized had the pregnancy continued. 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 

FROM: 

SUBJECT: 

Elena--

23-Jul-1996 11:Olam 

Elena Kagan 

Jeff P. Dailey 
Presidential Correspondence 

product liability form letter 

The President has received a good deal of mail over the past couple of months 
from the general public relating to product liability reform. About 75% of the 
letters deal with the legislation that the President vetoed and 25% deal with 
product liability reform in general. As you may know, for the most part my 
office does not usually see letters from the general public; rather, we respond 
to letters from elected officials and other vips. 

The office that opens the President's letters catagorizes mail from the general 
public as it comes in, but, for instance, the letters that have been written 
regarding the product liability legislation are clumped together with the 
general letters on this topic. Therefore, in responding to all of these 
letters, we need to craft a single letter that deals with product liability as a 
whole, but that also addresses the legislation that Potus vetoed. I've written 
a draft, and I'm wondering if you can give me some guidance on what would be 
appropriate for Presidential response. 

You've been very helpful over the past few months, and I really appreciate your 
help. 

Here's my draft: 

Thank you very much for sharing your thoughts regarding product 
liability. I appreciate having your perspective on this issue. 

o 

My Administration believes our civil justice system can and 
should be improved. In this effort, we must ensure that reform 
is respectful of the state's important role in the federal 
system, as well as fair to all parties. 

Earlier this year, I vetoed the product liability bill because it 
went against this belief. Not only did it inappropriately 
intrude on state authority, it also seriously impaired the 
ability of consumers to gain fair and adequate compensation for 
their injuries. In particular, I opposed completely eliminating 
joint liability for non-economic damages, placing arbitrary caps 
on punitive damages, and restricting a person's right to sue 
after fifteen years without regard to the useful life of the 



product in question. 

I continue to believe that Congress can pass limited, but 
balanced, product liability reform, without resorting to measures 
which would harm the consumer. As I continue working with 
Congress to achieve this end, I appreciate having your 
perspective and encourage you to stay involved in the future. 

thanks, 
Jeff 

### 

, 



E X E CUT I V E O.F FIe E o F THE PRE SID E N T 

31-Jul-1996 01:39pm 

TO: Elena Kagan 

FROM: Jeff P. Dailey 
Presidential Correspondence 

SUBJECT: product liability 

Elena--
I just received your note requesting "the more general" product liability 
letter so that you can compare them. The attached email contains the most 
recent draft that I worked on. However, as you probably recall, we also sent 
out some Presidential letters that were simply shorter versions of the detailed 
product liability letter -- here is that letter: 

Thank you very much for your kind words 
regarding my veto of product liability 
legislation. 

As you know, I believe our legal system 
needs reform, and I have repeatedly urged 
Congress to pass limited, meaningful product 
liability measures. However, I vetoed the 
product liability bill Congress sent to me 
because I concluded that it unduly interfered 
with state authority and tilted the legal 
playing field against consumers. 

I look forward to your continued 
involvement as my Administration works with 
Congress on this matter. 

### 

thanks for your help, 
Jeff 



TALKING POINTS FOR PRODUCT LIABILITY EVENT 
MARCH 26, 1996 

• Thank you for coming to the White House today. We're in a tough fight against 
some bad legislation, and you all are on the front lines of that fight. 

• The bill we're fighting is H.R. 956, the so-called Common Sense Product Liability 
Legal Reform Act of 1996. John Hilley will discuss with you the legislative status 
of this bill. What I'd like to talk to you about is why the President opposes it, 
why he will veto it, and why we have to fight to sustain that veto. 

• H.R. 956 would encourage wrongful conduct, and it would prevent injured 
persons from recovering the full measure of their damages. That's wrong. 

• That's why we object to the complete elimination of joint-and-several liability for 
non-economic damages. We believe this would prevent many victims from 
obtaining the damages to which they are entitled. 

• That's why we object to a stringent cap on punitive damages. We believe that 
would increase the incentive of manufacturers to knowingly produce and sell 
defective products. 

• And with regard to states' rights, here we have perhaps the greatest irony of all 
coming out of this Congress. All they talk about is giving power back to the 
States. I hear Bob Dole thinks it's so important to talk about States' rights that he 
pulls out a copy of the Tenth Amendment to the Constitution at every campaign 
speech. 

• Well, here's what they really think of States' rights. Under their product liability 
bill, States can go beyond this new Federal law - as long as they are taking steps 
to make the law even more pro-business. But if they try to pass State laws that are 
more pro-consumer, forget it. This bill says, no way. 

• So State's rights are ok if you want to screw consumers: But if you want to 
protect them, don't even think about it. 

• Let me be clear. The President is not opposed to sensible, limited product liability 
reform. But this legislation doesn't meet that standard. 

• Now, I don't have to tell you how hard the Republicans and major business 
organizations have been working this legislation. They're depicting the President's 
stand as a giveaway to lawyers. 

• Well, you're the people who can stand up and tell the American people what this 
is really about. It's not about lawyers; it's about the rights of consumers. 



• It's about the victims of shootings and the victims of drunk drivers. 

• It's about the victims of products that use biomaterials when the suppliers have 
been negligent, like the Dow Corning breast implant case. 

• For those of you whose organizations have been working against this legislation, 
keep up the good work. For those that have not, please get involved. Speak out. 
Get your constituencies to speak out. Alexis Herman is here to talk about how 
you can help. 

• The President is taking a tough stand here, and he's taking a lot of partisan 
criticism for it. I think he deserves your support. I know he appreciates it. 

• Thank you. 



TALKING POINTS ON PRODUCT LIABILITY BILL 

The President will veto H.R. 956 because it intrudes on the 
traditional prerogatives of the states and unfairly tilts the 
legal playing field against consumers. 

• The Administration supports limited but meaningful products 
liability reform at the federal level. Any legislation, 
however, must respect the important role of the states in 
our federal system and must fairly balance the interests of 
consumers with those of manufacturers and sellers. This 
bill fails to meet these requirements. 

• The bill displaces many rules of state tort law -- and does 
so in a way that peculiarly disadvantages consumers. As a 
rule, the bill displaces state law only when that law is 
more favorable to consumers; it allows state law to remain 
in effect when that law is more helpful to manufacturers and 
sellers. It is a one-way -- anti-consumer and pro-business 
-- street of federalism. 

In particular, the President opposes the elimination of joint 
liability for noneconomic damages (such as pain and suffering) 
and the caps on punitive damages. 

The elimination of joint liability for noneconomic damages would 
prevent many injured victims of defective products from receiving 
the full measure of their damages. 

• This provision would leave the innocent victim to suffer 
when one wrongdoer, in any case with multiple wrongdoers, 
goes bankrupt. Under traditional state law, if one 
wrongdoer goes bankrupt, the other wrongdoers pick up the 
bankrupt defendant's portion of the damages award. This 
bill relieves the other wrongdoers of this obligation for 
any noneconomic damages. The innocent victim has to bear 
this part of the loss on his own. 

• This is of real practical sigDificance because companies 
sued for manufacturing and selling defective products stand 
a much higher than usual chance of going bankrupt; consider, 
for example, manufacturers of asbestos or breast implants or 
intra-uterine devices. 

• This provision is all the more offensive because it 
disproportionately affects the most vulnerable members of 
society, such as the elderly, the poor, and nonworking 
women. This is because the provision applies only to 
noneconomic (and not to economic) damages, thus cutting most 
deeply into the damage awards of victims who do not have 
large amounts of lost income. 

The capping of punitive damages would encourage companies to 
engage in egregious misconduct, such as knowingly manufacturing 



.. 

and selling harmful products, and thereby endanger the safety of 
consumers. 

• The cap invites potential defendants, deciding whether to 
manufacture or sell a clearly defective product, simply to 
weigh the costs of wrongdoing against the potential profits. 
Punitive awards deter such intentional misconduct by making 
deliberate wrongdoers pay more than the harm they cause. 

• The provision of the bill allowing judges to exceed the cap 
in certain circumstances does not cure this problem, given 
the clear intent of Congress, expressed in the Statement of 
Managers, that "the occasions for additional awards will be 
very limited." 

The President also opposes certain provisions snuck into the 
Conference Report that expand the scope of the bill and 
exacerbate its harmful consequences. 

• The Conference Report, unlike the Senate version, makes the 
limitations on noneconomic and punitive damages applicable 
to so-called negligent entrustment cases -- cases in which, 
for example, an injured person sues a gun dealer who 
knowingly sold a gun to a convicted felon or a bar owner who 
sold a drink to an obviously inebriated customer and then 
watched him get into his car. 

• The Conference Report, unlike the Senate version, makes the 
limitations on noneconomic and punitive damages applicable 
to utilities cases, involving accidents caused by 
electricity, natural gas, water, or steam. 

• The Conference Report, unlike the Senate version, would 
prevent some injured persons from bringing suit against 
companies that are being reorganized in a bankruptcy court. 
It does this by eliminating a provision that stopped the 
statute of limitations from running when a bankruptcy court 
(as often happens) issues an order preventing lawsuits from 
being brought during bankruptcy proceedings. 



TALKING POINTS ON PRODUCT LIABILITY BILL 

The President will veto H.R. 956 in its present form because it 
intrudes on the traditional prerogatives of the states and 
unfairly tilts the legal playing field against consumers. 

The Administration has supported limited but meaningful products 
liability reform at the federal level, but has made clear that 
any legislation must fairly balance the interests of consumers 
with those of manufacturers and sellers and must respect the 
important role of the states. 

Following passage of the bill in the Senate, the President noted 
two major problems with the bill: (i) a cap on punitive damages, 
which are meant to punish and deter egregious wrongdoing and (ii) 
elimination of joint liability for noneconomic damages such as 
pain and suffering. The Conference Report on H.R. 956 does not 
respond to these problems; indeed, it takes several steps 
backwards. The Conference Report, for example, changes the 
statute of limitations so as to preclude many suits against 
bankrupt companies; it also shortens the statute of repose. 

If H.R. 956 becomes law in its present form: 

• Injured victims of defective products may not receive the 
full measure of their damages. 

A victim of a defective product who incurs noneconomic 
damage -- such as pain and suffering -- will have to sue 
every person or business that contributed to the injury. If 
one of the wrongdoers has died or gone bankrupt or otherwise 
become unavailable to suit, the victim will not receive the 
portion of noneconomic damages for which that wrongdoer is 
responsible. Under current law, the other wrongdoers pick 
up this portion of the damages award; under this bill, the 
innocent victim suffers. 

Remember that companies that manufacture and sell defective 
products stand a much higher than usual chance of going 
bankrupt; consider, for example, manufacturers of asbestos 
or breast implants or intra-uterine devices. For this 
reason, the situation described above is very likely to 
occur in products liability cases. 

• The incentive for companies to engage in egregious 
misconduct, such as knowingly manufacturing and selling 
defective products, will dramatically increase. 



The bill's cap on punitive damages invites wealthy potential 
defendants, deciding whether to manufacture or sell a 
defective product, to weigh the costs of wrongdoing against 
the potential gains or profits. Punitive awards prevent 
sellers and manufacturers from engaging in such coldblooded 
analysis by making deliberate wrongdoers pay more than the 
harm they have caused. Under this bill, there is no such 
deterrence of wrongful conduct. 

The provision of the bill allowing judges to exceed the cap 
in certain circumstances does not cure this problem, given 
the clear intent of Congress that "the occasions for 
additional awards will be very limited." 

• Injured victims of defective products may not even be able 
to bring suit. 

A victim of a defective product manufactured by a company 
that has gone bankrupt may not even be able to bring suit 
under this bill. This is because the bill, unlike the prior 
Senate version, does not stop the statute of limitations 
from running when a bankruptcy court (as often happens) 
issues an order preventing pending lawsuits from going 
forward and new lawsuits from being brought. 

Again, remember that companies that manufacture and sell 
defective products stand a much higher than usual chance of 
going bankrupt. For this reason, the change in the bill's 
statute of limitations provision matters greatly. 



THE WHITE HOUSE 

WASHINGTON 

March 20, 1996 

MEMORANDUM FOR LEON PANETTA 
JOHN HILLEY 

FROM: ELENA KAGAN If{., 

SUBJECT: PRODUCTS LIABILITY BILL 

The attached summarizes the changes that Bruce Lindsey just 
told Senator Rockefeller's staff member we wanted to see in the 
products liability bill. 

II 
II 



NECESSARY FIXES ON PRODUCTS LIABILITY BILL 

1. Elimination of provision that liability for noneconomic 
damages shall be several only. 

2. Elimination of all legislative history suggesting that judges 
should exceed punitive damages caps only in rare circumstances. 
Slight modification of statutory language to make clear that 
judges have flexibility in this area. 

3. Exemption of negligent entrustment cases (against, for 
example, gun dealers or bar owners) from the entire bill (as in 
the Senate version) rather than from Section 103 only. This 
change will make clear that any limitations on punitive or 
noneconomic damages in the bill will not apply in such actions. 

4. Relengthen statute of repose on durable goods (20 years in 
Senate version, 15 in Conference Report); return to definition of 
"durable goods" in the Senate version to make clear that the 
phrase applies only to workplace goods. 

5. Reinsertion of provision in the Senate version tolling the 
statute of limitations while a stay or injunction on the 
commencement of civil actions (issued, for example, by a 
bankruptcy court) is in effect. 
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This letter represen4$ the Administration's views on H.R. 
1833, a bill to ban so-called "partial-birth" abortions. 1 The 
bill criminalizes all performance of the procedure in question, 
now uscd in some sccond- and third-trimester abortions, but 
provides an affirmative defense when the procedure is necessary 
to save the life of the woman. we believe that the bill is 
const:i.tutionally flawed. 

First, as applied to women seeking pre-viability abortions, 
the bill is unconstitutional if it imposes an "undue burden" on 
the ability to obtain an abortion. Planned Parenthood v. Casey, 
112 S. Ct. 2791, 2819-21 (1992). Put slightly differently, the 
government may not place "a substantial obstacle in the path of a 
woman seeking an abortion of a nonviable fetus." Id. at 2820. 
We are concerned that the bill's prohibition on a safe and 
effective abortion procedure will operate as an "undue burden" 
with respect to a significant number of women, especially when 
riccess to alternrit:i.ve procedures i.s li.mi.ted. See Planned 
Parenthood of Missouri v. Danforth, 428 U.S. 52, 77 (1976) 
(inval.idating state ban on particular abortion procedure in part 
because of "severe limitations on the availability" of 
alternative techniques in state) . 

Second, the bill's failure to make an exception for 
preservation of the health of the woman renders it inconsistent 
with constitutional standards. Even in the post-viability 
period, when the government's interest in regulating abortion is 
at its weightiest, that interest must yield both to preservation 
of a woman's li.fe and to preservat.inn of ii woman's health. 
Casey, 112 S. Ct. at 2804, 2821 (restriction or prohibition of 
abortion in post-viability period must except cases in which 
abortion is necessary to preserve life or health of woman). This 
means, first of all, that the government may not deny access to 
abortion to a woman whose life or health is threatened by 
pregnancy. Id. It also means that the government may not 
regulate access to such abortions in a manner that effectively 

1 The procedure described in the bill appears to be a form 
of "dilation and extraction" abortion, sometimes abbreviated as 
"D&X." See Diane M. Gianelli, Shock-Tactic Ads Target Late-Term 
Abortion Procedure, American Medical News, July 5, 1993, at 3. 
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"require[s] the mother to bear an increased medical risk" in 
order to serve a state interest. Thornburgh v. American College 
of Obstetricians and Gynecologists, 476 U.S. 747, 769 (1986) 
(invalidating requirement that doctor use abortion procedure most 
protective of fetal life "unless [that procedure] would present a 
significantly greater medical risk to the life or health of the 
pregnant woman" because would require some degree of "trade-off" 
between woman's health and fetal survival). That is, where the 
government may not prohibit abortion outright, it also may noL 
enforce regulations that make the procedure more dangerous to the 
woman's health. Id.; see also Danforth, 428 U.S. at 79 
(invalidating ban on abortion procedure after first trimester in 
part because would force "a woman and her physician to terminate 
her pregnancy by methods more dangerous to her health than the 
method outlawed") . 

Again, we are concerned that "in a large fraction of the 
cases" in which the bar in question would be relevant at all, see 
Casey, 112 S. Ct. at 2830 (discussing method of constitutional 
analysis of abortion restriction), its operation would be 
inconsistent with this standard. Our understanding is that the 
procedure at issue was developed specifically as a safer 
alternative to other methods of late-term abortion,2 and that in 
fact it often poses fewer medical risks for women in the late 
stages of pregnancy.3 It is likely, therefore, that in a high 
percentage of the very few cases in which the procedure actually 
is used, it is the technique most protective of the woman's 
health. Accordingly, a prohibition on the method, in the absence 
of an adequate exception, would require women to "bear an 
increased medical risk" in order to obtain an abortion. As to 
women to whom the government may noL deny access to abortion 
altogether -- that is, all women seeking pre-viability abortions 
and women seeking post-viability abortions in order to preserve 
their health or lives -- this outcome is constitutionally 
impermissible. 

We have one tinal concern that would implicate the bill'S 
constitutionality as applied in all cases, even as to women 
seeking post-viability abortions for reasons other than 
p:r:"ese:r:"vation of life or health .. The Supreme Court has recognized 
that the government has legitimate interests from the outset of a 
pregnancy both in protecting the health of the woman and in 
protecting "the life of the fetus that may become a child," or 
"potential life," and that the interest in fetal life becomes 

o 

2 See Shock Tactic Ads, supra. 

3 Id.; ~ also Karen Hosler, Rare Abortion Method Is New 
Weapon in Debate, Baltimore Sun, June 17, 1995, at 2A 
(alternative procedures may pose dangers for women); National 
Abortion Rights Action League, Third-Trimester Abortion: The 
Myth of Abortion on Demand, Issue Paper, June 14, 1995 (submitted 
in connection with House Hearings) . 
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even greater in the post-viability period. Casey, 112 S. Ct. at 
2804, 2821. It is not clear to us, however, that the bill 
represents a permissible means of advancing either of these 
interests. 

For the reasons discussed above, the bill obviously cannot 
be characterized as a health measure. Nor is there a self
evident relationship to the protection of potential life: the 
procedure barred is no less protective of fetal life than oLher 
abortion methods, and the bill does not create a "structural 
mechanism" designed to persuade women to choose childbirth over 
abortion. Cf. Casey, 112 S. Ct. at 2821, 2818. 

It is possible, we suppose, that the bill might be viewed as 
effectively encouraging childbirth by making abortion, at least 
in some cases, more dangerous and hence less attractive as an 
alternative. But if protecting fetal life by encouraging 
childbirth were invoked as the interest behind the bill, we think 
a serious question would be presented as to whether the means 
chosen are permissible. We are aware of no cases, in the 
abortion context or any other, in which the Court has approved 
the imposition of unnecessary health risks on patients as a 
permissible means of advancing any state end. Indeed, the cases 
discussed above, holding that a woman's interest in preserving 
her health takes precedence over the government's interest in 
protecting fetal life, suggest strongly that the means available 
to the government in pursuing its interests do not under any 
circumstances include requiring people to incur gratuitous 
medical risks or dangers. 

In fact, our understanding is that the bill's supporters 
have not suggested that the measure is intended to protect fetal 
life by making abortion a more dangerous alternative for women. 
Rather, the bill is said to advance a governmental interest in 
"public morality" by banning a procedure that generates "a sense 
of particular moral outrage.,,4 This is not, however, an 
interest that the Court has recognized as of sufficient magnitude 
to override a woman's right to obtain an abortion. Indeed, we 
are aware of no case in which the Court has recognized any 
independent governmental interest in regulating or proscribing 
recognized medical procedures because they are deemed offensive 
or immoral. Accordingly, it is not clear to us that the bill 
permissibly advances any governmental interest. If this is the 
case, of course, then the bill cannot be applied constitutionally 

4 See Testimony of David M. Smolin, Professor of Law, 
Cumberland Law School, Samford university, before House Judiciary 
Committee, Subcommittee on the Constitution, June ~5, ~995, at 4. 
This testimony is consistent with the statements made by sponsors 
of the bill (and its senate counterpart) , emphasizing the 
"sickening" or "disgusting" nature of the procedure. See,~, 
Statement of Senator Smith, Congo Rec. 88541 (daily cd. June 16, 
1995) . 
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under any circumstances, even in the post-viability period as to 
women whose life or health are not threatened by pregnancy. 
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Testimony Before 
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United States Senate 
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H.R_ 1833 

Walter Dellinger 
Assistant Attorney Genenl 

Offlco of Legal CO\1nsel 
United States l)epartment of Justice 

November 16, 1991 

Mr. Chainnan, and Members of the Committee:; 

Thank you for inviting me to testify on H.R. 1833, a billlhat would ban what it calls 

"panial-birth abortions." Due to circumstances arising from the lapse in agency 

appropriations, 1 am unable to appear at the hearing and am llm.ited to subminlng this 

abbreviated written testimony. 

H.R. 1833 would criminalize all pelfonnance of a procedure now used to perfonn 

l:crtltin :lcwnd- iUld third-trimester aboniuns. The criminal prohibition on what ill tenned 

"partial-birth abortion&" is complete; the bill contains no exceptions. Instead, the biU would 

provide an affinnative defense for doctors who could bear the burden of proving that they 

reasonably believed partial-birth abortion was the only means of saving a woman's life. 

This legislation is iQconsistent with the constitutional standards established in Roe y., 

~.a!kl and recently reaffinned in Planned Parenthood y. Casey.1 Most significantly. thl:' 

, 410 u.s. 113 (l97:'1). 

, I i2 S. CI. 2791 (1992). 
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bill fails to provide adequately for preservation of a woman's life and health, As both B,QC 

and ~ make clear, even in the post-viability pc;riod, when the govemment's interest in 

regulating abortion is at its weightiest, that interest must yield not only to preservation of a 

WOmltn'5 life but also (0 preservation of a woman's health. 3 

The constitutiQnaUy required protection for women's healtb has two distinct 

components, both of which must be accommodated by any exception to the bill noder 

consideration. First, the government may not deny acces!l to abortion. even in the post

viabil.ity period, to a woman whose life ru: bM!tl!. is threatened by pregoancy.4 Second, and 

apparently overlooked here, the government may not regulate access to abonion In a manner 

that effectively "require[s) the mother to bear an increased medical risk" in orneT to seIVe a 

stat.e intercl>t, , 

In Thomhureh Y. Amefican College of Obstetricians aug gynecologiSts, for instance, 

the Court invalidated a "choice of method" restriction requiring that doctors nse the abortion 

procedure most protective of fetal life unless it would pose a .. significantly greater medical 

risk" to the woman. With the exceptiun Umited [0 medical risks that qualified as 

"Significant,· the Court reasoned, the pl'I)villion as a whole continued to mandate an 

impenllissible degree of '''ttade-off between a woman's health and fetal surviVal. ~ In 

plainest tCmlS, the provision was facially unconstitutional because it 

"faiJed (0 require that maternal health be the physician's paramount (;onsideration ... 6 

, &ru:, 410 U,S. at 164-65:~. 112 S. CL oat 21104. 21121 . 

• C...,y, '.12 :I, Ct, at 2804. U21, 

, 'I!!!'I.l!.I;?JmuU:'.<~.mm9!!'LC.<;!U~\!.Qf.QJ!.lI!f..lJjj;iJiJl!! .!!~..Qy.~\!!~. 476 U,S. 747,769 (1986). 

• Id. &1 7611-69, 
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~, with its continued emphaSis on the importance of protecting women's health, 

simply does not call into question this fundamental principle. Were ,here any doubt on that 

score, it should be resolved by the very recent Tenth Circuit decision considering a ·choice 

of method" provision in the post-~ regime, The provision at issue in Jane L. y 

Bangerter required doctors performing po5t-viabUilY abonions to use the procedure most 

protective of fetal life unless it would cause "gnlve damage to the WOllliUl'S medical health ... 

Relying on Thombu .. ~h, the Tenth Circuit invalidated the provision. and expressly held tbat 

the relevant principle from ThQrnburgh was not "discredited" by~: 

The importance of maternal health is a unifying tlm:ad that IUns from lWC to 
ThombunLl! and then to~. In fact, defendants [elsewhere1 concede: that 
Thornburgh's admonition that a woman's health must be the paramount 
concern remains vitaJ in the wake of~. The Utah choice of method 
provisions violate this consistent strain of abortion jurisprudence.7 

The same ·consist~nt strain of abonlon jurisprudence" is implicated by the legislaUon 

at issue here. Doctors who perfonn the procedure in question reportedly believe that it poses 

the fewest medical risks for women in the late stages of pregnancy. It therefore is likely r.hat 

in a large fnlction of the vcry few cases in whiCh the procedure actually is used, it is the 

technique most protective of the woman's health. A prohibition On the method, in the 

absence of an adequate exception covering such cases. would rele2ate women's health to a 

secondary concern, subordinate to state regulatory interests, and hence violate the weU-

established constitutioMI principle running fmm ~ to ~. 

What some have tenned an "exception" to H.R. 1833 does nut begin to mClc:t thi~ 

concem. First, of course, the provision in ql.lestion-- what would be section 1531(e) -

, 61 F.ld 1493, 1'02-04 (lou. Cu. 1995) (c.bllion omiltcd). 

- 3 -
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covers only cases in which panial-birth abonion is necessary to preserve a woman's life, and 

doc", not rcltch cases in which health is at issue. Second. the provision is !lOt really an 

excention at alL Instead, the provision creates an aff"umative defense. so that a doctor facing 

criminal charges must carry the bunten of proving, by a prepondcnmcc of the evIdence. both 

thai pregnancy threatened the life of the woman and that the method in question was the oraly 

one that could save the woman's life. By expo,fling docton; to the risk of criminal sanction 

regardless of the circumstances under whieh they perfocm the outlawed prucedure, the statUle 

would have a chilling effect aD doctors' willingness to perl'onn even those abortions 

necessary to save women's lives. Providing an aff"lnnative defense, under which doctors 

rnther than the government bcar:5 the burden of proof, does not provide adequately for the 

lives and health of pregnant women. 

Finally, the bill, in addition to failing tu protect women's health. may otherwise 

impose an "undue burden" on the ability of women to obtain pre-viability abortions. 8 Under 

the leeal analysis applied in ~, the govenunent may not place fia substantial obstacle in 

the path of a woman seeking an abortion of a nonviable fetus. ,,9 

By way of an e'tample, Consider the breadth of the bill's defmition of the outlawed 

procedure. The scope of that term and the: unfamiliarity of the concept of "partial-biJ1h 

abortion" are such that doctors who perfonn second-trimester abortion$ by any method 

cannot be certain that their procedures fall outside the scope of the criminal prohibition. As 

a recent ncwsp"pc;r Ilrticle reponed. one group of doctors considering the legblation was 

• Casey, 112 s. Ct. at 2819·21. 

• 1& at :lil:lO. 
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"unable to agree on what the law would cover -- but did agree that it posed a threat to 

anyone who did second-trimester abortions ... 10 Given this uncertainty, and the threat of 

criminal prosecution. doctors might weU decide to foroge th~ performance of second

trimester abortions altogether. In that event. the practical effect, of the bill would be to limit 

seven;ly the IlvailabUity of all second-trimester abonions. impoSing an "undue burden" on 

women seeking late-term, previability Ilbortion:!!. 

The pl'(Jcedure -. or procedures -- that would be banned by H.R. 1833 are performed 

pnmal1lyat or after 20 weeks in the gestational period. Late-term abonioDs that are 

perfonned when Il womAil's health OJ" life is threatened or when a fetus is diagnosed with 

severe abnonnalities such as anencephaly are tragically sad events, occurring under 

circumstances that cannot possibly benefit from the intervention of government regulators. 

The proposed imposition of Criminal penalties in such cases would violate the Constitution 

a,nd would pose a ~ risk to women's IiV011 and health. 

10 Tamar Lewin. Wider Il'!!J!!lCt i. FOm;Mn eM Bill to 80.0 Tyne pf AMmon. N"w York Time., No", 6. 1995 .• t 97. 

- 5 -
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Mr. Chllinnan. and Members Df the Comlllitl&:c: 
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Thank you for inviting Ihe DepanmenllO wstify on H.R. 11133. II. bill that would baa 

what it c;alls Ppa.rtial-birth abortioDs," Due to circumltancea winS from tfae lapse. in agency 

appmpriations. J IUI\ limited to sl1btnining abbreviated wrirren testimony. 

H.R. 1833 would criminalizc all perfonnance of a pracedun: now used to pc;rf'OI"lQ. 

certain second- and thild-trimester abortions. The crimiAaJ prohibitloft OIl what is tenned 

"plUtiaJ-binh Ilbonionli" ts complete; tbe bW contains no cxc:eptions. Instead. the bW would 

provide an llffhmative defense for doctors ~h(J could b;ar thl; buJ"dc;;n of provine thar Che)' 

reasonably believed partial.bUtb abortion was the onJy meatll of saving a woman's life. 

This legislation is inconsistent with [he constitutional sWldarda es&ablishcd 1n Roe y, 0::\ 
~I and ~tly rcafflmled 10 tilMcd Panrnlhoo4 v, 9WX. 

2 ~s ~OSI '~ 

,;",i/icanI'y. 'he biD f.IlI. '" ,..,V'" ........ ,y r., ,...... ..... of. "'''''''''' •• , ........ As 

, 4101,l.S. III (l97l). t \ E <.. 

1 112 S. Ct .• '''1 (1 OW'll. 
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both ~ and ~ make clear, even in 1M po&t-viabUity period, when the go"enun-=nn 

~tere5t in ",,,,lating abonioD is at its weiahtiosl, that int._._ 
f C't ~ "-- f t-t ~-... "" 

pr:cSCP'aQAA.9f a woman's Ufe but alao to pft:Se"atioD oF1f"IiilelllYlR: 

componenlS, bOth of whic:h must be accommodated by ally ~ to rho bill under 

eonlideraliol\. First, the government may not den)' ac:cesl to abortion. even in the post-

viability period, 10 a woman whole life m: lI&aI&b i. ~nod by P~J.· Second. and0j) 
""H· ..... ".-tL'l! c- ....... -Io"'~~ O~ 

-> '1ip.Gially ~ant here, the govetnn\ent may not re.,.late access to abortion ill a manaer 

that effectively "requtJe[sJ Ute mother fo beat an increased rnedkaJ ri.H in order to serve a 

state intereSl. J 

In tbombuD!b v American (-nUcp Of Qbstetridanl yd G¥P'S9'OP8t., for inftaDte, 

tile coun invalidated" "choice of method- relltri~D reql,l~ that cb:tDn 1,1.., the abonion 

p~edu~ most protcdi~c of tetallife unless it wouJcfpose a "sigJUficantly lnater medi~ 

risk" to the woman. With the 8lteeptioft litnited to medical ow that quaJ.ilicd as 

• significant , • the Coun reasoned. me PIO\fision aa a _hole continued to rnaDdale aD 

impennisslble degree of ~'trade-off' between _ woman's health aod fetal sutVival." (n 

plaiAest terms, the provlsloft was facially un!;OllllulUdQna.I bl:c:aUIC it 

"failed to ~~ that maternal health be the phy,lcian's parunouDt coQGidera.tion. ,,' 

, ~. "10 U.!i • .oI l~;~. 113 S. Ct. a& 1&04, ;pn. 

• c.""!!r!. 112 S. C., g :l8Od, 2121. 

J 1)wmburcb Y. AmG'ic.g <ivOSX! ot ~l'd' and 'PI_e'g.." 476 U.S. 747. 769 (1916). 

• Dl.,qmhurp, 416 U.S ... 16B-69. 
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~, with Us continued emphasis on the irnpotwlce of Ptotcc:tin, women', health, 

simply does not c:aJ.I into question thia fundamental principle. Weft! the", any doubt on that 

score, it should be tesolved by the very recent Tenth C~""I dQ::i~iun c:::on$ldetinC .. "choice 

of method" provision in the post-~ regime. The provision at issue in JIOO Lh :&'0 

protective of fetal life: unJeu it waul" ClAlteo -grayc duoqll to rile woman's mcdic.al heallh." 

Relying on D,,!mt'.llIch, the Tenth C~uit invalidated the PIOVWO~ e~p~ly 

G Qlgumc.;; lhae ~ lIa; ;nell". ·dtsc,:;;"'~aot princ;iple fmm DlIO.DQIIIJIt 

The im~ of marcm.l bWlb b a unIfYins tIUcad that JUAB rR)ftl Bmllo 
Thombuttb and then ro~, In f~, dof~ (el5ewncn,1 ~1JQCdC that 
Ihombute,b'S admonition that a womlll'. heakb mull be the pan.Rlount 
cOlleern remains vital in the wake of Casu. T1te Utah ~hoice of rnclhod 
ptuvisions IrioJIlf.e dW cOftllillenl slQ,jn of abortion jurisprudence." 

J"~~ 

The samo ·combtent suain of abortion jurisprucielKle" ill imptic:ated by the lcei.l&lion 

at issue here. Docton who peri'onn rho pmccdurc in q~on mpDrtedly believe tbal it poses 

the fewe~t medieal risks ror women in the We Stapl of pregnu.cy. It lhcmorc is likely dw 

in a large fraction of the very few cases in wbi\:b the pmcedlll'e actually is uscG, it is the 

tecluUqu" most prmcc.tive of the womaJ1"S hea1lb, A prohibition Oft the metbod, in UIB 

absenee of all adequate ueeptinn eoverin, web cases, would Nlcptc worn!;!"', bcaJlh (0 a 

seconcIarJ concem, subotdiftale to Stare regulatory interests. and hence violate the well. 

C;:/iUlblisbed ccnstirutiooai pOnclple I1Inning from b to ~. 

What some bave termed an "Clx"Ption h to H.a. lSl1 dOCl oot begUllO meet ttU. 

concern. First. of coune. the provision in que5t~l'lft •• wlUll would be' aeetion IS31(e) --

• 61 P.34 "9]. 1S02~ <lfIIh eir. 1995) (ci ...... omiCtooG). 

·3 • 
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coven only C85ei in whicb paftial-birth abonioft is necasary to pteSel\'e a woman's life. and 

dOl!$ not reaeh cues in ",Ilich bealth is at iISUG. Second. die pmvl.lon .. oot rally an 

exception at all. Instead. the provillion cmates an amnnaUye de(lau • .so Utili a doctor f~in, 

crtminal eharues must e&ny the bUJUen of pmving. by a prepondetanee of the evidence, both 

that prq;nanc:y thn:alcncd the ute or the womao and '1-.& &be rnethod in questIOn wu tho only 

olle that could Mve (he womlUl'l life. By ellpctain, d.oc:kln Co tb~ riak of criminal sanction 

... gWIess of the ein:umstances under whieh they perform the GUIla.ad pf:llCedure. the statute 

woold ha"o a cbilJJ.a, c:ffer;t on dotton' WiUiagoesl to pcrfonn evea Ihoac abortion. 

abortion of a nonviable (ems ... , 

Ie " issue here 

c;;e.n. ~ 
• £WX. 111 s. Ct .• 'llill-il. 

• III. 101 Zila. 
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the scope of the criminal probibitioa. As a ftCeftt newspaper- artiele .~. one ,roup of 

dOC:lOn considering the legislation was "unabJo to aeree on wbu the law would eave!' -- but 
j\.., ... I, ,,->'0-

did_ aSftle ltuu it po5eCl • ~l ro lUIyonc who did sccond·trimcater iIbortions ... ", Oft .. lid • ...Irh\"", 

~~t~aod tile 'bR'2t of sfimillRl p'bUsC6tioa, 'e !lSlI "'I .... woU: ckwwi .. tv ruICl." .... ~,= ........ " 

I\r.t,.e)"'~\ 
p' .. fgnn~ of ,ecORd IF' .... e:ttet .bonie". ""_II.r lit dIM .. at. the practical effect of' \~- r:A,J"'jc\" 

-\b ,......\.~ 
(he bID ~ould be to IimllllCVemly dle availability of aIlllCCOtld-trbncster &bortio .... apin <L. ~ 

imposin~ an ·undue burden" on .... omen seeking lare-tam, pRiviabiliry abmUon!_ 

The procedure - or pro.:edun:& - lhat would be banDed by H_R. 1833 are performed 

primarily at or after 20 weeks in the seatationaJ period. GaRIIRIBy. ",elIaUl-term abortion. u=7 
't - ~ 

u. I't'nonned .... hen It .-oman'li hc:;Uth or ute Is wareneG@wtlen a fcrus is dia,nosed with ~~ 

severo abnonnalhiea ~uch as aneneephaJ~ ... a~~y .., cvcn&a, Qg;;uninl ~ .... 
(f ~ U>r{,C1"' 

under citcumstance& (hat an= unlikely (0 benefit from (he inferventioQ of governmam v-~ " .. '" 

regulaloR. The psopwcd UupoSiUOD of criminal penlltles in weh QSeS would violalC Ihe 

Constitution aDd '!llauld polIO a JaIIo1 rilk to womCII)'$ lives and had&h. 

10 Ta ...... L....,u.. Wj4et lmpadj,. P"1!I1!c!! far Bill IS.II*A Tyr; pI Ab"mag. .., ... Yd Tltnooo. Nov. 6. 1995. JOt 87. 

-, -



\0 
Memorandum 

Subject 

~Q..t~b-.. 

tc..~ 

Date 

_141 002_. 

faJ 002 

Women's Medical Professional Corp. 
(Ohio Abortion Case) 

December 28, 1995 

To 
James Castello 
Deputy White. House Counsel 

I'-rom ?t 
Dawn'Johnsen U. 
Depu t y. ·Ass' ~I A totney 
Pam Hartis Irr 
AttorneY~Advisor 

General 

. On DeceIDber 13, a federal district court in Ohio issued a 
preliminary injunction against enforcement of a state law that, 
inter alia, banned (a) performance of post .... viability abort ions 
gellerally I and (b) use of the dilation and extraction ("D&X") 
abortion procedure both pre- and post-viability. Women's .Medical 
professional Corp. v. Voinovich, NO.C-3 .... 9S-4l4 (S.D. Ohio Dec. 13, 
1995). The D&X procedure outlawed by the.Ohio statute appears to 
be the same procedu,re described .as "partial-birth abortion" in the 
pending fedt!'riH lcgislat16nonwhichwe have cornrriented. 

:.," .. 

Our comments or1 .. th~ pi9p:o,s~('lfederal ban on paEtlal-birth 
aborticin,H_R~ 1833, haVe. focused on two constitutional flaws in 
the bill: first, that the.i:>Jl1 (ails to provide adequately for the' 
protection of women's life and women' shealthat all. stages of 
pregnancy, ('is mgI1dgteq.bY, ,cases';' rlll.ming. fr.om . Roe .. V", Wade' thl-ough 
Casey;2 .afl<'l.sec?rid,that the billll)ay impose an"undue burden">on 
the. C1!)~.~n:y:o;r~ioTli.er1to obtainpr:e-vl~bili ty abortions, contrary to 
theptlhcip:l:e'ai?plH~d in"-Casey. "Rather than repeating these 
arguments here, we are' attaching a copy of Walter Dellinger's 
senate testiInohy. on B.R. 1833 ,submitted on November 27 •. This 
memorandum summarizes those portions of the lengthy opinion in 
Women's Medical.Professiona1.Cbtp. that are most relevant to our 
cons iderat ion of H·':R. 1833. 

1. Background 

The Ohio statute at issue, known as House Bill 135 (or "H.B. 
13S"), banned both pre- and post-viabili ty use of the D&X abortion 
procedure. The D&X procedure was defined as "termination of a 
h\.nnan pregnancy by purposely inserting a suction device into. the 
skull of a fetus to remove the brain," and seems to be the same 
procedure at which H.R. 1833 is aimed. The only "exception"t6the 

1. 410 U.S. 113 (1973). 

2 Planned Parenthood v. Casey, 112 S, Ct. 2791 (1992). 
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ban was in the form bfan aff itmati ve defense for cases in which a 
doctor can produce prima facie evidence that all other abortion 
procedures would pose a greater risk to the health of the pregnant 
woman. Slip op. at 4 & n.2; id. at 41 0.27. 

H.B. 135 also banned all post-viability abortions, with an 
exceptton for abortions necessary to save a woman's life or to'· 
avoid a serious risk.of substantial an . . '0 

a rna ·or The istric.t court read the health 
exception as limited to physical, rather than emotional, health. 
For those abortions falling within the life or health ~xc~ptions, 
add res rl· attacheq; the one most relevant here was a 
• c· oice of method" . triction \requiring use of the method most 
pro e a1 life unless it would pose a Significantly 
greater risk to the life or physical health of the pregnant woman. 
Slip op. at 4-5 & n.5. ----

2. D&X.Ban 
. . 

The district court enjoined the ban on D&X abortions after 
finding that the plaintiffs had demonstrated a substantial 
likelihood of success on two alternative claims: first, that the 
ban was impermissibly vague, and second, that the ban imposed an 
undue burden on the . ·of women to obtain re-viabilit 
a ortlons. Because both hOldings mlg .. 1833, they 
are dlscussed separately below. 

a. Vagueness 

The district court found the poteritial for vagueness wi th 
respect to the D&X ban especially problematic for two reasons: 
because any vagueness rnighthave a chilling effect on the exercise 
of constitutionally protected rights I and because the statute 
provided for criminal penalties. Slip op. at 19-20. Examining 
H.B. 135 in light of these considerations, the district court held 
that .the definition of the proscribed D&X procedure was 
impermissibly vague because it failed to provide doctors with fair 
warning as to what conduct would expose them to liability, In 
partic'ular, the court was concerned that the statute failed to 
distinguish the D&X procedure from dilation and ~vacuation ("D&E") 
procedures that also involved compression of the fetal skull. The 
court emphasized that doctors. performing second-trimester abortions 
might not know Which procedure they would use until encountering 
particular surgical variables after beginning to terminate a 
pregnancy. Slip op. at 28-30. 

3 Because of the procedural posture of the case, the court 
applied the "substantial likelihood of success" standard to all of 
the constitutional claims discussed in this memorandum. See slip 
op. at 9-10 (discussing preliminary injunction standard). For the 
sake of brevity, we will not refer again to this standard. 

" 2 -
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~ 
Similar vagueness concerns have been raised with respect to 

n.R. 1833. The d 'ni' . I-birth abortion" 
the federal s a differs from that in H. . 35, 
mlght not suffer from identlcal efects. ever e ess, e roa or 
problems are the same. There appears to be no medical consensus as 
to what the term "partial-birth abortion," even as defined by II.R. 
1833, would cover, and no confidence among doctors that any second
trimester abortion, once begun, might not end with a procedure that 
would fall within the statutory bar. s The special concerns that 
animated the district court's decision the potential for a 
chilling effect and the harshness of criminal sanctions - ... are 
implicated to the same degree at the federal level. JrJ,,~bqr::t;, 
though we have, not,before treated the vaguencssis,sue B!:; a G~parate 
constitutionalcoricern,6 the Ohio decision may' provide - strong 
precedent for doil]gso now. 

b. Undue Burden 

The district court also ertjoined the D&X ban on the ground 
that it imposed an undue burden on the ability of women to obtain 
pre~viability abortions. Relying on Danforth7 and Casey, the court 
held that banning a particular method of abortion imposes an 
impermissible undue burden if safe alterrtatives are not available 
to women seeking abortions prior to fetal viability. Slip Ope at 
31. . 

The Ohio D&X ban was unconstitutional under that 

If this abortion procedure, which appears to pose less of 
a risk to maternal health than any other alternative, 

4 H.R. 1833 defines "partial-birth abort.ion" as "an abortion 
in which the person performing the abort.ion partially vaginally 
delivers a living fet.us before killing the fetus and complet.ing t.he 
delivery. II 

5 ~ Tamar Lewin, Wid~r Impact is Foreseen for Bill to Ban 
Type of Abortion, New York Times, Nov. 6, 1995, at B7. 

6 We have discussed the vagueness problem in connection with 
the undue burden issue, arguing that the chilling effect generated 
by H.R. 1833's imprecision will reduce significantly the 
availability of all second-trimester abortions. 

7 

(1976) . 
Planned Parenthood of Missouri v. Danfort.h, 428 U.S. 52 

- 3 -
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were banned, and women were forced to use riskier and 
more deleterious abortion procedures, the ban could have 
the effect of placing a substantial obstacle in the path 
of women seeking pre-viability abortions, which would be 
an undue burden and thus urtconstltutional under Casey. 

-Slip Ope at 39-40. In the alternative; the dIstrict court found 
Lhat even assuming that another method, 'induction, were as safe as 
the D&X procedure, the fact that induction tequired hospItalization 
could have a "negative impact on the practical availability" of 
abortion, itself "amounting to an undue burden." Slip Ope at 40-
41. For these reasons, the court enjoined the D&X ban on its face 
-'-- most likely, though this is not made explicit, on the theory 
that it would operate unconstitutIonally in a "large fraction" of 
the cases in which it was relevant. Slip Ope at 13-18 (deciding 
that Casey standard for facial challenges applies). The district 
court did not address separately the potential post-viabili ty 
application of the D&X ban. 

I4J 005 

~005 

We.haye ,ra1se,d similar concerns wLtorespect to H.R. 1833, ....... ./ 
arguing both tha:tthe'goverhinentfuay not ban' abortion procedu res V 
that are the most protective pf WoweD' 5 beaJth-and,spei";ifically 
with respeCt to the pre-vlabilityped6c;l, that the government may 
not ban a given abort i.on p,r-oc;e(:lure when d()ing so would impose an 
"undueburc;len,i onthe~?bqft'y"o('wqitiehto'. obtain abortions. The 
district court Opiniori'provides strong support for this approach, 

c. Affirmative Defense 

The district court rejected an argument that the 
constitutional defects it had identified were cured by H.B. 135:s 
affirmative defense provision. Under that provision, a doctor 
prosecuted for performing a.D&X abortion could present prima facie 
evidence that all other procedures would have posed greater risks 
to the woman's health. If the doctor could make that showing, then 
the burden would shift to the state to prove that at least one 
other abortion procedure would have been equally protective of the 
woman's health. Slip Ope at 41 n.27. 

Adcording to the district court, the provision was inadeqUate 
for two reasons. First, because it was in the fprm of an 
affirmative defense rather than a true exception, it would deter 
doctors from perforining even those D&X procedures that fell within 
the provision's scope as the safest method available. Second, the 
provision would covet only . those D&X procedures that were 
"obviously aild irrefutably" the method most protective of health; 
criminal san'ctions could still attach when D&X procedures were 
arguably safer or evidently more available than other methods . Id. 

The v~rsion of H.R. 1833 enacted by the House also contains an 

- 4 -
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affir,IIIa1:.i ve .. dejiense'prov,tsi.on.Jn'lteu .• ·of. ,an· e,xcept.ion, 8 but, the 
House provision is even more problematic than that considered by 
the· district court. First, the procedural burden imposed on 
doctors (and the concomitant chilling potential) is higher under 
H.R. 1833: under the federal statute, unlike the Ohio statute, 
doctors would bear the burden of proving the applicability of the 
affirmative defense. Second, and most obviously, the scope of .the 
federal defense wbuld be far harrower than that provided by H.B. 
135, reaching only those partial-birth abortions necessary to save 
the life of a pregnant woman. If a reviewing court were to follow 
the lead of the Ohio. district court, then it· would follow ft 
fortiori that the federal provTsi6nwouldbe inadequate. 

d. State Interest 

The district cOurt gave substantial attention to the nature of 
the state's asserted interest in banning D&X abortions. Though the 
cotirt's analysis of the issue was riot criti~a] to its holding, its 
reasoning.-,on this point may be relevant 'to Our consideration of 
Ii. R. 1833;:' 

@006 

. ~006 

According. to Ohio, its D&X ban was intended to prevent 
·unnecessary cruelty to the human fetus.- Slip op. at 42. The 
plaintiffs argued that this did not represent a legiti~ate 
interest, on the, theory that. the government's, interests", .In 
regulating abortion are limited to those approved-hi' Casey: 
protecting potential life by persuading women to choose childbirth 
over abortion, and furthering the health or safety of women seeking 
abortions. Id. at 42. The district court came close to rejecting ,; 
this argument, and assumed arguendo tha"t the,te W,.B;=;. ar)aCidi tional: 
legitimate state interest in preventing unnecessary cruelty to 
fetuse~'. lJi.. at 43. At the same time, however, tl\~,C9.u--f,L;fognd,; 
itself'" unal:>le ·toconclude .. that the D&X ban served.the purported 
statejriterest, ,b'ecause there was "rio,-'rel1aiJle,evidencl';! that Lhe 
D&X method is morecruel't'hanother methodi6fabortiOn." Id. at 
49-50. 

3. Post-Viability Ban 

As noted above, the dis trict court enjoined the Ds-X ban on its 
face, . without giving express consideration to its possible 
application post-viability. HOwever, the district court's analysis 
of H.B. 135'5 general ban on post-:-viabllity·'abottions bears 
directly On that question, and makes clear that the D&X ban would 

8 The Senat.e version of H.R. 1833 subst.itut.es for the 
affirmative defense a true exception for partial-birth abortions 
performed to save t.he life of a pregnant woman when no other 
procedure would suffice for that. purpose. It will be up to the 
Conference Committee to decide whether to adopt the affirmative 
defense formulat.ion or the Senate exception. 

- 5 -



V.J../-.)V/iJU .LoJ.':;'O 'U' __ , _' ,_" _' _" ---' , _,_~~_~_---,-, ______ --, __ --,-__ -,-__ I4J_._O_~O.:...7 __ 

:J2728/95 18: 10 

be unconstitutional even as applied in the post-viabil i ty per ied, 
at least in a large number of cases. 

The Ohie statute banned all post-viability abertiens, with an 
exceptien fer abortiens necessary te preserve the life .or physical 
health .of the pregnant weman. At the outset, the district court 
censidered the standard applicable to post-viability regulatiens, 
and specifically an argument that some restrictions en pest
viability abortions necessary to protect life or health might be 
justifiable under the Hstrict scrutinyH standaqi. The district 
ceurt concluded that balancing under a strict scrutiny standard,was 
inappropr late: .p"".omaT:l:~,right; ,t.o ,.a,post-:-v.ia.bil ityabort.i,on 
necessary to pres~rve life or health is absolute, in that' "any 
regulationwt,lich impingesupen'ornarrows [the necessary post
viability] 'exceptienIilust be declared te be uncenstitutienal." 
Slip ep. at 11-12. 

The district coUrt found the post~viability ban unacceptable 
under this standard, relying on'a number of independent grounds. 
Two appear especially relevant to consideration .of H.R. 1833. 
First, ,tneceUJ:",t,held that the exceptlonwas insufficiently 
protec:tiyeof women!s health because it covered only physical 'and 
not mental or emotional health risks. ReI in on Dee v. Bolton,9 
the court held that pest-viability a or 10 e u --

Iscr IOn 0 conSl er men a as 
1ca ea 1 necessar te 

rztese rye a woman' 5 bea :i.l;.A , Slip op. at 57 -65. Second, the cour t 
Invalidated a "chooic~of method" re,strictionthatr,equired doctors 
performing excepted post~viabi,),ity abqrt~bnsto use ,the method mos't 
protective .of fetal life except when it would pose a "significantly 
greater risk" teawoman's 'life .or health. ,/ In a straightforward I 
application of Thornburgh, 10 which involved a very similar 
restriction, the ceurt held that the provision "traded off" wemen' s, 
health for fetal health, and hence impermissibly required women te 

~(J07 

bear increased medical risks. Slip op. at 83-85. '\ , w 

Again, because the district court had invalidated the D&X bari~ 
ort its face, it dld not have occasion to analyze it separately in/ 
connection with the post-viability abortion ban. Neverthcless,it~:"" 
is clear frem the district court's reasoning that the goverrtmentt: 
generally, could net enforce the D&X ban even in the post-viabili tY;0, 
period. , Under the district ceurt analysis, protection of wemen's;,£ 
health in the post-Viability peried means at least twe things:,':;' 
first, that wemen whese health, broadly construed, is threatened byi;, 
pr~gnancy cannot be denied access to abortion; and second, that~, 
post-viability abertien cahnot be regulated in a way that requites" 

9 410 U.S. 179, 192 (1973). 

~o Thornburqh v. ~, 476 U.S. 747, 768-69 (1986). 

• 6 -
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{ 
those women to beat increased medical risks •. Given the district' 
court finding that the D&X procedure appears to pose the fewest 
medical risks for women seeking late-term abortions, the D~X ban, 
as applied post-viability, is likely to generate precisely the 
ihcreased medical risk the district court deemed impermissible. 

We emphasize the district court's discussion of post-viability 
abortion because it bears directly on the status of H.R. 1833. 
80th the district court's general premise -- that the government 
may not "impinge" at all on women's health interests in the post
viability period -:.. and its specific analysis of the H.B. 135 
health exception ate in accord with our own analysis of H.R. 1833's 
post-viability application. In thi~ respect, the district court 
opinion provides substantial support for our view that ~. R. 1833 is 
unconsti tutional even as applied post-:viabil ity. 

- 7 ~ 
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THE: WHITE HOUSE 

WASHINGTON 

January 6, 1996 

MEMORANDUM FOR GEORGE STEPHANOPOULOS 

FROM: Debbie Fine 

. stiBmCT: State Restrictions on Late-Tenn Abortions 

.State RestriCtions on Late-Term AtiOrtjons . 

". @009 

Following is a list of states whe~ post-viability (usually defined between 24 and 28 weeks) 
abortions are not allowed, with· certain exceptions that are identified below. Please Dote that 
(1) these are not absolute bans, but limits on the availability of these services; and (2) the 

. AttonieyGeneral has issued opinions ou several of these laws stating that they are . 
unconstitutional for varyingreasoIis. (i.e. the restriction could apply to pre-viability cases 
when a specific week of pregnancy wntten into the law, or the law does not account 
adequately for health. See attached for details.) The total listed here is 41 (if you include 
Alabama.) 

Alabama 
Arizona 
Arkansas 
California 

(only applies to cerlaiIi facilities; with life and narrow health exception's) 
(with life arid health exceptions) 
(with life and health exceptions, and when result of rape or incest of a minor) 
(applies to all cases after the 20th week; no exceptions) 

Coo'nicticut (with life and heaiili exceptions) 
Delaware 
Florida 

Idaho 

Illinois 
indiana 
lo#a 

(applies to all cases! after the 20th week; life exception) 
(applies to all cases in the third trimester; life and health exceptions if certified 
in writing by tWo physicians)· 
(applies to all cases aft6t the 2nd trimester; life and health exceptions if 
certified by three physicians) 
(with eXCeptions to preserve the woman's life or if fetus would be uriable to 
survive) 

. (With life aridheaIth ~xceptiorts) 
(with narrow life ilndheaIth exceptions) • 
(applies to cases after the end of the. second trimester; . life and health 
exceptions) . . . 

. KaiIsas .. (withnahOw life and health exceptions) 
Kentucky (with life and health exceptions) 
Louisiana (wIth life. and health exCeptions) 
Maine (with life and health exceptions) 
Matyhind (with life, health and serious fetal abnormality exceptions) 
Massachusetts (applies after the 24th week, with life and narrow health exceptions) 
Michigan (applies 'after quickening'; life exception) 
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Minnesota (applies after 20 weeks; life arid heruth exceptions) 
Miss'ouri (with life and health exceptions) 
Montana (with life and health exceptions) 
Nebraska (with life and health exceptions) 
Nevada (applies after the 24th week; narrow life arid health exceptions) 
New Hampshire (applies 'after quickening'; life exception) 
New York (applies after the 24th week; life exception) 
North Carolina (applies after 20 weeks; narrow life and health exceptions), 

, 'North Dakota (with narrow life and health exceptions; requires concUrrence from 2 
physicians) 

Ohio (with narrow life and health exceptions; see below for details) 
Oklaboma (with life and health exceptions) 
PeRli~ylvania (applies after 24th week; narrow life and health exceptions) 

" Rhode Island (life exception) , 
South Carolina (applies after 24th week; narrow life and health) 
Smith Dakota (applies after 24th week; iife and health exceptions) 
Tennesse~ (With life and health exceptions) 
Texas (with narrow life and health exceptions, and where severe fetal abnormality) 
Utah (applies after 20 weeks; life and narrow heaith exceptions, and where grave 

Virginia 
Washington 
Wisconsin' 
Wyombig 

Note Clh ()])io 

fetal defect) 
(applies post-second trimester; life and narrOw health exceptions) 
(with life and health exceptions) 
(with life and health exceptions) 
(with life and narrow health exceptions) 

In AugUst, an abortion law in Ohio was enacted With tile follciWing provisions: 

• (1) bans the Dilation and EXtraction (D&X) proCeduiefor all abortions (Note: it iefe~s 
to the procedure as 'D&X' uruike H:R. 1833); 

• (2) bans all post-viabilitY abortionS, except when the physician is acting, " ... to prevent 
the: death of the pregnant womari or to avoid a serious risk of the substantial arid 
irie~ersl.ble impairment of a major bOdily function; .. ;" 

.; (3) imposes a viability' testing requirement and severai other conditions before an 
abortion may be performed after the 22nd week of pregnancy; and 

• (4) creates civil and criminal liability for violations of the D&X ban or the post
viability ban, and criminal liability for violations of the viability testing requirement. 

On Deeetrtber 13, in response to a request from the Women's Professional Medical 
Corporation, a preliminary injunction was issued against the law. The Judge found that there 
is Ii "substantial likelihood of success" of proving that the law is unconstitutional on the 
following grounds: 

141010 
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'. The defInition Of D&X is uncol1stitUtionally vague. The legislation could be 
interpreted to include Dilation and Evacuation (D&E), the procedure commonly used 
in the second trimester; therefore, it lacks clear guidelines for physicians as to what 
will result in a liability. 

• This ban on use of the D&X procedure could pose an undue burden on women 
seeking abortions in pre-viability stages, because D&X may be the least risky method 
available tor some women. 

• This ban on post-viability abortions could be found unconstitutional because of the 
threat it pbses to the right of a woman to an abortion in order t(}preserve her life or 
health. (The Judge outlines several different reasons for this in his opinion, inCluding 

Eoverly narrow defirution of health.) :::> 
State-by-State, sumroW 
Attached is a more complete suiIiImiry compiled by NARAL that details all restrictions on 

. post-viability abortions on a state-by-state basis. 

cc: Carol Rasco 
Jeremy Ben-Ami 
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.. li.R. 1~33, !;he bill that would ban what it calls "pa.rtial 
b1rth abortAons, fails to make an exception for pre@ervation of 
the h~alth ot the woman. This omiasion violates constitutional 
standa~ds,r~centlY,reaffirmed by the Supreme Court. Even in the 
post-v~ab111ty per1od, when the government's interest in 
regulating abortion is at its weightiest, that intere@t must 
yield both to preservation of a woman's life and to preservation 
of a woman's health. £lanDed Parenthooa y. casey, 112 S. ct. 
2791, 2804 & 2821 (restriction or prohibition of abortion in 
post-viability period must except cases in which abortion is 
n7cassary to preserve life or health of woman). This means, 
flrst of all, that the government may not deny access to abortion 
to a woman whose life or health is threatened by pregnancy. Id. 
It also means that the government may not regulate AccesS to such 
abortions in a manner that effectively "require(s) the mother to 
bear an increased medical risk" in order to serve a state 
interest. Tbornburgh v. Ametican Cpllege of obstetricians and 
G¥necologists, 476 U.S. 747, 769 (1986) (invalidating requirement 
that doctor use abortion procedure most protective of feta~ life 
"unless (that procedure) would present a Significantly great~r 
medical risk to the life or health of the pregnant woman" because 
this would require some degree of "trade-off" between woman's 
health and fetal surViVa~). nat is, where the government may 
not prohibit abortion outr' ht, it also may not enforce 
regulations that make t procedure more dangerou~ to the ~oman's 
health. ld.; see al Danforth, 428,U.S. at,79 (~nvalidat1ng ban 
on abortion proce e after first tr1mester ~n part beoause it 
would force "a man and her physician to terminate her pregnancy 
by methods e dangerous to her health than the method 
outlawed") -. 

lled partial-birth abortion~, 
If Congress ~Qre ~Ot~an so:~: in which the bar in question 

"in a large fraC~l.O~ 0 11 :e;aCasey 1.12 s. ct. at 2830 
would be relevan a a 't't tlonai analysis of abortion 
(discussing method of cons 1. U b inconsistent with this 
restriotion), its operation woul~ar: that the procedure at issue 
constitutional sta~d~rd. I:sa~Psafer alternative to other 
was developed specl.fl.cally, I d that in fact doctor~, 
methods of late-term abori~on, i; often poses fe~er ~edl.cal risks 

Performing this method be l.eve f pregnancy.l It 1S ll.kely, 
in the late stages a for women 

1 see Diane M. Gianel~ia'n§~~~~~~~C~~~s, July 5, 1993, at ). 
~ p cedure Amer~c 

Aport ion ro 0' . Method IE New 

, Ads Target Late-Term 

lSO Karen Hosler, Rare Abort~~~ at 2A 
2 Id:; ~e~a~e Baltimore sun, June 17'f~r wbmen); National 
Weapon ln, e_ ' d es may pose danger~ AboFtion, The 
(alternat~~e proce ~~n League, Third Tr1:mester 4 1995 (submitted 
~bortion R1gh~S Act 0 mand, Issue Paper, June 1 , 
Myth of Abortl.On on e 
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therefore, that in a hiqh percentage of the very few cases in 
Which the procedure actually is used, it is the technique 
believed most protective of the woman's health. Accordingly, a 
prohibition on the method, in the absence of an adequate 
exception, would require vomen to "bear an increasgd medical risk 
in the viev of their doctor," in order to obtain an abort.ion. As 
to women to whom the government may not deny access to abortion j 
altogether -- that is, all women seeking pre-viability abortions 
and women seeking post-viability abortions in order to preserve 
their health or lives -- this outcome is constitutionally . 
impermissible. 

g:ld8llo1hrIR33 . .,.." 

IL, 

\; 

---------------w~i-t~h-:HOU$e Hearings.). 
in connection 
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H.R. 1833, a bill that would ban "partial-birth abortions," 
violates constitutional standards recently reaffirmed by the 
Supreme Court. Most significantly, the bill fails to make an 
adequate exception for preservation of a woman's life and health. 
The Supreme Court has made clear that the government's interest 
in regulating abortion must yield to both the preservation of a 
woman's life and the preservation of a women's health. Planned 
Parenthood v. Casey, 112 S. ct. 2791, 2804, 2821 (1992). This 
means that the government may not deny access to abortion to a 
woman whose life or health is threatened by pregnancy, id., and 
that the government may not regulate access to abortion in a 
manner that effectively "require[s] the mother to bear an 
increased medical risk" in order to serve a state interest. 
Thornburgh v. American College of Obstetricians and 
Gynecologists, 476 U.S. 747, 769 (1986) (invalidating restriction 
on doctor's choice of abortion procedure because it could result 
in increased risk to woman's health); see also Planned Parenthood 
of Missouri v. Danforth, 428 U.S. 52, 79 (1976). 

H.R. 1833 would provide for an affirmative defense to 
criminal prosecution or civil claims when a partial-birth 
abortion is both (a) necessary to save the life of the woman, and 
(b) the only method of abortion that would serve that purpose. 
This provision will not cure the bill's constitutional defects. 
First, as discussed above, the provision is too narrow in scope, 
as it fails to reach cases in which a woman's health is a risk. 
Second, the provision does not actually except even life
threatening pregnancies from the statutory bar. Cf. Casey, 112 
S. ct. at 2804 (even in post-v~ability period, abortion 
restrictions must "contain[] exceptions for pregnancies which 
endanger a woman's life or health"). Instead, the provision 
would require a physician already facing criminal charges to 
carry the burden of proving, by a preponderance of the evidence, 
both that pregnancy threatened the life of the woman and that the 
method in question was the only one that could sav~ the woman's 
life. By exposing physicians to the risk of criminal sanction 
regardless of the circumstances under which they perform the 
outlawed procedure, the statute undoubtedly would have a chilling 
effect on physicians' willingness to perform even those abortions 
necessary to save women's lives. 

g:\datal2dojI833 
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Women's Medical Professional Corp. 
(Ohio Abortion Case) 

December 28, 1995 

To 
James Castello 
Deputy WhiteHouse Counsel 

j'"rom ?t 
Dawn Johnsen U< 
Deputy .ASS·~JA totney General 
Pam Harris Iv
Attorney-Advisor 

On December 13, a federal district court in Ohio i~sued a 
preliminary injunction against enforcement of a state law that, 
inter alia, banned (a) performance of post-viability abortions 
generally, and (b) use of the dilation and extraction ("D&X") 
abortion procedure both pre- ,and post-viability. Women's Medical 
Professional Corp. v. Voinovich, NO.C-3~95-4l4 (S.D. Ohio Dec. 13, 
1995) . The D&X procedure outlawed by the Ohio statute appea'rs to 
be the same procedu,re described as "partial-birth abortion" in the 
pending'federal legislat16riOri which we have commented. 

Our comments. on the pr,opos~d federal ban on partial-birth 
abortion,H.R. IB33, 'have. foc:used on two constitutional flaws in 
the bill: first, that the\J.ill fails to provide adequately for the 
protection of women's life' and women's health at all stages of 
pregnancy,. as IDgnd(iteo, .. by,cases: running fr.om Roe. V •. Wade' thl-ough 
casey;2andsec~>nd, that the bill !1)ay impose an "undue burden" on 
the abt.l.JtYo~(w6me!1 to ob.tainpre-v1abll i tyabortions, contrar'y to 
the 'prIhCipleapplH~d ih"'CaseY. . Rather than repeating these 
arguments here, we are' attaching a copy of Walter Dellinger's 
senate testimony on n.R. 1833, submitted on November 27. This 
memorandum summar izes those portions of the lengthy opinion in 
Women's Medical Professional Corp. that are most relevant to our 
consideration of H~R. lB33. 

1. Background 

The Ohio statute at issue, known as House Bill 135 (or "H.B. 
135"), banned both pre- and post-viability use of the D&X abortion 
procedure. The D&X procedure was defined as "termination of a 
human pregnancy by purposely inserting a suction device into the 
~kull of a fetus to remove the brain," ~nd seems to be the same 
procedure at which H.R. 1833 is aimed. The only "exception"tathe 

1 410 U.S, 113 (1973). 

2 Planned Parenthood v. Casey. 112 S. Ct. 2791 (1992), 
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ban was in the form of an affirmative defense for cases in which a 
doctor can produce prima facie evidence that all other abortion 
procedures would pose a greater risk to the health of the pregnant 
woman. Slip Ope at 4 & n.2; ide at 41 n.27. 

H.B. 135 also banned all post-viability abortions, with an. 
except i.on for abortions necessary to save a woman's life or to 
avoid a serious risk of substantial an "'0 

a ma'or The istrict court read the health 
exception as limited to physical, rather than emotional, health. 
For those abortions falling within the life or health exceptions, 
add' res r1' attacheqi the one most relevant here was a 

of method" triction Irequiring use of the method most 

IaJ003 

etal life unless it would pose a significantly 
greater risk to the life or physical health of the pregnant woma_n_.~ 
Slip Ope at 4-5 & n.5. 

2. D&X Ban 

The district court enjoined the ban on D&X abortions after 
finding that the plaintiffs had demonstrated a substantial 
likelihood of success on two alternative claims: first, that the 
ban was impermissibly vague, and second, that the ban imposed an 
undue burden on the' ,of women to obtain re-viabilit 
a ortlons. Because both holdings mIg ear on .. 1833, they 
are dIscussed separately below. 

a. Vagueness 

The disLrict court found the potential for vagueness with 
respect to the D&X ban especially problematic for two reasons: 
because any vagueness might have a chilling effect on the exercise 
of constitutionally protected rights, and because the statute 
provided for criminal penalties. Slip Ope at 19-20. Examining 
H.B. 135 in light of these considerations, the district court held 
that the definition of the proscribed D&X procedure wa!'; 
impermissibly vague because it failed to provide doctors with fair 
warning as to what conduct would expose them to liability. In 
particular, the court was concerned that the statute failed to 
distinguish the D&X procedure from dilation and evacuation ("D&E") 
procedures that also involved compression of the fetal skull. The 
court emphasized that doctors performing second-trimester abortions 
might not know which procedure they would use until encountering 
particular surgical variables after beginning to terminate a 
pregnancy. Slip Ope at 28-30. 

3 Because of the procedural posture of the case, the COUrt 
applied the "substantial likelihood of success" standard to all of 
the constitutional claims discussed in this memorandum. See slip 
op_ at 9-10 (discussing preliminary injunction standard). For the 
sake of brevity, we will not refer again to this standard. 

- 2 -
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Similar vagueness concerns have been raised with respect to 

H.R. 1833. The d 'ni· " 'l-birth abortion" 
the federal s a differs from that in 
mlght not su fer from identlcal efects. ever e ess, e roa cr 
problems are Ehe same. There appears Eo be no medical consensus as 
to what the term "partial-birth abortion," even as defined by II.R. 
1833, would cover,' and no confidence among doctors that any second
trimester abortion, once begun, might not end with a procedure that 
would fall within the statutory bar. s The special concerns that 
animated the district court's decision the potential for a 
chilling effect and the harshness of criminal sanctions -- are 
implicated to the same degree at the federal level'- .Iq.sbq.r:t" 
though we have. nO.t before treated the vaguencssis.sue al; asi:!parate 
constitutioilcilcoricern,6 the Ohio decision maypiovide' strong 
preceden't for doing so now. 

b. Undue Burden 

The district court also enjoined the D&X ban on the ground 
that it imposed an undue burden on the ability of women to obtain 
pre~viability abortions. Relying on Danforth7 and Casey, the court 
held that banning a particular method of abort ion imposes an 
impermissible undue burden if safe alternatives are not available 
to women seeking abortions prior to fetal viability. Slip op. at 
11. . 

If this abortion procedure, which appears to pose less of 
a risk to maternal health than any other alternative, 

4 H.R. 1.833 defines "partial-birth abort.ion" as "an abortion 
in which the person performing the abortion partially vaginally 
delivers a living fetus before killing the fetus and complet.ing the 
delivery. II 

5 ~ Tamar Lewin, Wid~:r Impact is Foreseen for Bill to Ban 
Type of Abortion, New York Times, Nov. 6, 1995, at B7. 

6 We have discussed the vagueness problem in connection with 
the undue burden issue, arguing that the chilling effect generated 
by H.R. 1.833' s imprecision will reduce significantly the 
availability of all second-trimest".er abortions. 

7 

(1.976) • 
Planned Parenthood of Missouri v. Danforth, 428 U. S. 52 

- 3 -
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were banned, and women were forced to use riskier and 
more deleterious abortion procedures, the ban could have 
the effect of placing a substantial obstacle in the path 
of women seeking pre-viability abortions, which would be 
an undue burden and thus unconstitutional under Casey. 

Slip op. at 39-40. In the alternative; the district court found 
that even assuming that another method, induction, were as safe as 
the D&X procedure, the fact that induction required hospitalization 
could have a "negative impact on the practical availability" of 
abortion, itself "amounting to an undue burden." Slip op. at 40-
41. For these reasons, the court enjoined the D&X ban on its face 
~- most likely, though this is not made explicit, on the theory 
that it would operate unconstitutionally 1n a "large fraction" of 
the cases in which it was relevant. Slip op. at 13-18 (deciding 
that Casey standard for facial challenges applies). The district 
court did not address separately the potential post-viability 
application of the D&X ban. 

I4J 005 

~005 

Wehaye ,raisE?,d .similar·. concerns wLti) respect to H.R. 1833, '. /. 
arguing both ,thattl1E!'gcivethmentfuaynot., banabortionprocedures V 
that are the most protective of wolDen' 5 OeaHh and, speCifically 
with respect· to the pre~viabnityperiod, that the government may 
not banagi ven abortion proC:~c:lure\¥,hendoing so would impose an 
"undue. burden" orith€!.~?bf:rftyofw()meh to. obtain abortions. The 
district court opinioriprovides strong support for this approach, 

c. Affirmative Defense 

The district court rejected an argument that the 
constitutional defects it had identified were cured by H.B. 135'5 
affirmative defense provision. Under that provision, a doctor 
prosecuted for performing a D&X abortion could present prima facie 
evidence that all other procedures would have posed greater risks 
to the woman's health. If the doctor could make that showing, then 
the burden would shift to the state to prove that at leasL one 
other abortion procedure would have been equally protective of the 
woman's health. Slip op. at 41 n.27. 

According to the district court, the provision was inadequate 
for two reasons. First, because it was in the fprm of an 
affirmative defense rather than a true exception, it would deter 
doctor~ from performing even those D&X procedures that fell within 
the provision's scope as the safest method available. Second, the 
provision would cover only ,those D&X procedures that were 
"obviously and irrefutably" the method most protective of health; 
criminal sanctions could still attach when D&X procedures were 
arguably safer or evidently more available than other methods. ld. 

The vters.ion of H. R. 1833 enacted by the House also contains an 

- 4 -
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affirmative .. deJfense'proYisi.on<Jnlieq'·ofan exception,8 but the 
House provision is even more problematic than that considered by 
the· district court. First, the procedural burden imposed on 
doctors (and the concomitant chilling potential) is higher under 
H.R. 1833: under the federal statute, unlike the Ohio statute, 
doctors would bear the burden of proving the applicability of the 
affirmative defense. Second, and most obviously, the scope of the 
federal defense would be far narrower than that provided by H.B. 
135, reaching only those partial-birth abortions necessary to save 
the life of a pregnant woman. It a re~i~wing court, were to follow 
the lead of the Ohio. district court, then it would follow §. 

fortiori that the federal provtsitinwoiild be iriadEiquate. 

d. State Interest 

The district court gave substantial attention to the nature of 
the state's asserted interest in banning D&X abortions. Though the 
court's analysis of the issue was not critical to its holding, its 
reaso,ni!lg"on this point may be relevant to our consideration of 
H.A.. 1833; 

According to Ohio, its D&X ban· was intended to prevent 
"unnecessary cruelty to the human fetus." Slip op. at 42. The 
plaintiffs argued that this did not represent a legitimate 
interest, on the theory that the government's interests in 
regulating abortion are limited to those approved 'in Casey: 
protecting potential life by persuading women to choose childbirth 
over abort ion, and furthering the heal th or safety of women seek ing 
abortions. rd. at 42. The district court carne close to rejecting ,; 
this argument, and assumed arguendo tha,t the,re was anaddi t ional 
legitimate state interest in preventing unnecessary cruelty to 
fetuses'. .I.d.... at 43 •. At the same time, however, th,ecQu:r,t,.;foqnd., 
i tsert," unableto.concl,ude that the D&X ban served the purported 
state interest, ,because there was "no'reliableevidencg that Llle 
D&X method is more cruel than other methods Ofabbrtion;" ld. at 
49-50. 

3. Post-Viability Ban 

As noted above, the district court enjoined the D&X ban on its 
face, without giving express consideration to its possible 
application post-viability. However, the district court's analysis 
of H.B. l35's general ban on post-viability abortions bears 
directly on that question, and makes clear that the D&X ban would 

8 The Senat.e version of H.R. 1833 substitutes :Lor the 
affirmative defense a true exception for partial-birth abortions 
performed to save the life of a pregnant woman when no other 
procedure would suffice for that purpose. It will be up to the 
Conference Committee to decide whether to adopt the affirmative 
defense formulation or the Senate exception. 

- 5 • 
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be unconstitutional even as applied in the post-viability period, 
at least in a large number of cases. 

The Ohio statute banned all post-viability abortions, with an 
exception for abortions necessary to preserve the life or physical 
health of the pregnant woman. At the outset, the district court 
considered the standard applicable to post-viability regulations, 
and specifically an argument that some restrictions on post
viability abortions necessary to protect life or health might be 
justifiable under the "strict scrutiny" standard. The district 
court concluded that balancing under a strict scrutiny standard,was 
inappropr 1a te: .·~ .... ",oman.:s_r ight to appst-viab i.l fty. a,portJpn 
necessary to preserve life or health is. absolute, in that "any 
regulation which impinges upon or narrows· [the necessary post
viability] exceptionrnust be declared to be unconstitutional." 
Slip Ope at 11-12. 

The district court found the post~viability ban unacceptable 
under this standard, relying on a number of independent grounds. 
Two appear especially relevant to consideration of H.R. 1833. 
First,. thecou~t-held that the exception was insufficiently 
protecttye.of women's health because it covered only physical 'and 
not niental or emotional health risks. Relyin9, on Doe v. Bolton/ 
the court held that post-viability aborbon le uiatlbllS lliay Ilot 

lscr Ion 0 conSl er men a as we as 
lca ea 1 necessar to 

~reserye a HTQman' 5 be.URi Slip op. at 57-65. Second, the court 
mval idated a "cho-ic(;! of method" re,stri.c~ionthat'.r,eqtij red doctors 
performing excepted post:":viabi)ity abqrt,!.bns to use .the method mos't 
protective of fetall~fe except .whenit would pose a "significantly 
greater risk" to awbmari' s 'life or health . .' In a straightforward I 
application of Thornburgh, 10 which involved a very similar 
restriction, the court held that the provision "·traded off" women's. 
health for fetal health, and hence impermissibly required women to 
bear increased medical risks. Slip Ope at 83-85. ~ . ~ 

Again, because the district court had invalidated the D&X ban _ 
on its face r it did not have oecas ion to analyze it separately in,'
connection with the post-viability abortion ban. Nevertheless, ,itt.' 
is clear from the district court's reasoning that the governmentf: 
generally could not enforce the D&X ban even in the post-viabilitY4. 
period. Under the district court analysis, protection of women' s:~t 
health in the post-viability period means at least two things:;:,> 
first, that women whose health, broadly construed, is threatened by::: 
pregnancy cannot be denied access to abortion; and second, that~ 
post-viability abortion cannot be regulated in a way that requiresl~ 

9 410 U.S. 179. 192 (1973). 

~o Thornburqh v. ACQ§, 476 U.S. 747, 768·69 (1986). 

- 6 -
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those women to beat increased medical risks .. Given the district 
court finding that the D&X procedure appears to pose the fewest 
medical risks for women seeking late-term abortions, the D~X ban, 
as applied post-viability, is likely to generate precisely the' 
increased medical risK the district court deemed impermissible. 

We emphasize the district court's discussion of post-viability 
abortion because it bears directly on the status of H.R. 1833. 
80th the district court's general premise -- that the government 
may not "impinge" at allan women's health interests in the post
viability period -- and its specific amHysis of the H.B. 135 
health exception are in accord with our own analysis of H.R. 1833's 
post-viability application. In this tespect, the district court 
opinion provides substantial support for our view that H.R. 1833 is 
unconsti tutional even as applied post-vlabi li ty. 

- 7 -

~ tlUl! 



@009 
til/30/96 15: 27 ...•... __ ....•. _-- .--.. -------- .. ,.---.~----

THE WHITE HOUSE 

WASHINGTON 

January 6, 1996 

MEMORANDUM FOR GEORGE STEPHANOPOULOS 

FROM: Debbie Fine 

SUBJECT: State Restrictions on Late-Term Abortions 

.State Restrictions on Late-Teou Abortions 
Following is a list of states where post-viability (usually defined between 24 and 28 weeks) 
abortions are not allowed, with certain exceptions that are identified below. Please note that 
(I) these are not absolute bans, but limits on the availability of these services; and (2) the 
Attorney General has issued opinions on several of these laws stating that they are 
unconstitutional for varying reasons. (i.e. the restriction could apply to pre-viability cases 
when a specific week of pregnancy written into the law, or the law does not account 
adequately for health. See attached for details.) The total listed here is 41 (if you include 
Alabama.) 

Alabama 
Arizona 
Arkansas 
California 

(only applies to certain facilities; with life and narrow health exceptions) 
(with life and health exceptions) 
(with life and health exceptions, and when result of rape or incest of a minor) 
(applies to all cases after the 20th week; no exceptions) 

Connecticut (with life and health exceptions) 
Delaware 
Florida 

Georgia 

Idaho 

Illinois 
Indiana 
Iowa 

(applies to all cases after the 20th week; life exception) 
(applies to all cases in the third trimester; life and health exceptions if certified 
in writing by two physicians) 
(applies to all cases after the 2nd trimester; life and health exceptions if 
certified by three physicians) 
(with exceptions to preserve the woman's life or if fetus would be unable to 
survive) 
(with life and health exceptions) 
(with narrow life and health exceptions) 
(applies to cases after the end of the second trimester; life and health 
exceptions) . 

Kansas (with narrow life and health exceptions) 
Kentucky (with life and health exceptions) 
Louisiana (with life and health exceptions) 
Maine (with life and health exceptions) 
Maryland (with life, health and serious fetal abnormality exceptions) 
Massachusetts (applies after the 24th week, with life and narrow health exceptions) 
Michigan (applies 'after quickening'; life exception) 
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Minnesota (applies after 20 weeks; life and health exceptions) 
Missouri (with life and health exceptions) 
Montana (with life and health exceptions) 
Nebraska (with life and health exceptions) 
Nevada (applies after the 24th week; narrow life and health exceptions) 
New Haoipshire (applies 'after quickening'; life exception) 
New York (applies after the 24th week; life exception) 
North Carolina (applies after 20 weeks; narrOw life and health exceptions) 
North Dakota (with narrow life and health exceptions; requires concUrrence from 2 

physicians) 
Ohio (with narrow life and health exceptions; see below for details) 
Oklahoma (with life and health exceptions) 
Pennsylvania (applies after 24th week; narrow life and health exceptions) 
Rliode Island (life exception) 
South Carolina (applies after 24th week; narrow life and health) 
South Dakota (applies after 24th week; life and health exceptions) 
Tennessee (with life and health exceptions) 
Texas (with narrow life and health exceptions, and where severe fetal abnormality) 
Utah (applies after 20 weeks; life and narrow health exceptions, and where grave 

Virginia 
Washington 
Wisconsin 
Wyoming 

Note on Ohio 

fetal defect) 
(applies post-second trimester; life and narrow health exceptions) 
(with life and health exceptions) 
(with life and health exceptions) 
(with life and narrow health exceptions) 

IIi August, an abortion law in Ohio was enacted with the following provisions: 

• (1) bans the Dilation and Extraction (D&X) procedure for all abortions (Note: it refers 
to the procedure as 'D&X' unlike H.R. 1833); 

• (2) bans all post-viability abortions, except when the physician is acting, " ... to prevent 
the death of the pregnant woman or to avoid a serious risk of the substantial and 
irreversible impairment of a major bodily function ... ;" 

• (3) imposes a viability testing requirement and several other conditions before an 
abortion may be performed after the 22nd week of pregnancy; and 

• (4) creates civil and criminal liability for violations of the D&X ban or the post
viability ban, and criminal liability for violations of the viability testing requirement. 

On December 13, in response to a request ·from the Women's Professional Medical 
Corporation, a preliminary injunction was issued against the law. The Judge found that there 
is a "substantial likelihood of success" of proving that the law is unconstitutional on the 
following grounds: 

I4J 010 
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.• The defInition of D&X is unconstitutionally vague. The legislation could be 
interpreted to include Dilation and Evacuation (D&E), the procedure commonly used 
in the second trimester; therefore, it lacks clear guidelines for physicians as to what 
will result in a liability. 

• This ban on use of the D&X procedure could pose an undue burden on women 
seeking abortions in pre-viability stages, because D&X may be the least risky method 
available for some women. 

• This ban on post-viability abortions could be found unconstitutional because of the 
threat it poses to the right of a woman to an abortion in order to preserve her life or 
health. (The Judge outlines several different reasons for this in his opinion, including 

Euveny narrow defirutlOn of health.) ~ 

State-by-State Suriuilaty 
Attached is a more complete summary compiled by NARAL that details all restrictions on 
post-viability abortions on a state-by-state basis. 

cc: Carol Rasco 
Jeremy Ben-Ami 
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November 7, 1995 

H.R. 1833, a bill that would ban what it calls "partial-birth abortions, n violates 
constitutional standards recently reaffinned by the Supreme Court. Most significantly, the 
hill fails to make an adequate exception for preservation of a woman's health. Even in the 
po!:t-viability period, when the government's interest in regulating abortion is at its 
weightiest, that interest must yield both to preservation of a woman's life and to preservation 
of a woman's health. Planned Parenthood v. !&m, 112 S. Ct. 2791, 2804, 2821 (1992). 
This means, first of all, that the government may not deny access to 300rtion to a woman ) 
whose life or health is threatened by pregnancy. ld.. It also means that the government may 
not regulate access to abortion in a manner that effectively "require[s] the mother to bear an 
increased medical risk" in order to serve a state interest. Thornburgh v. American College 
of Obstetricians and Gynecologists, 476 U.S. 747, 769 (1986) (invalidating restriction on 
doctor's choice of abortion procedure because could result in increased risk to woman's 
health). That is. the government may not enforCe regulations that make the abortiun 
procedure more dangerous to the woman's health. Id.; see rum Planned Parenthood of 
Missouri v. Danforth, 428 U.S. 52, 79 (1976) (invalidating ban on abortion procedure after 
first trimester in part because would force "a woman and her physician to terminate her 
pregnancy by methods more dangerous to her health than the method outlawed"). 

If Congress were to ban this method of abortion, it appears that "in a large fraction of 
the cases" in which the ban would be relevant at all, ~~, 112 S. Ct. at 283() 
(discussing method of constitutional analysis of abortion restrictions), its operation would be 
inconsistent with this constitutional standard. It has been reported that doctors performing ) 
this procedure believe it unen poses fewer medical risks for women in the late stages of 
pregnancy.' If this is tme, then it is likely that in a "large fraction" of the very few cases in 
which the procedure actually is used, it is the technique most protective of the woman's 
health. Accordingly, a prohibition on the method, in the absence of an adequate exception 

_.-------- ._--------
1 Sec Hearings on H.R. 1833 Before the Subcomm. on the Constitution of the 

!louse Judiciary Comm, (June 23, 1995) (statement of James T. McMahon, M.D., Medical 
Director, Rve Surgical Centers) (procedure shown to be safest surgical alternative late in 
pregnancy); id. (June IS, 1995) (statement of J. Cortland Robinson, M,D., M.P.H.) (same); 
-see also Tamar Lewin, Wider Impact is Foreseen for Bill to Ban Type of Abortion, The New 
York Times, November 6, 1995, at B7; Diane M. Gianelli, Shock-Tactic Ads Target Late
Term Abortion Procedure, American Medical News, Jllly 5, 1993, at 3; Karen Hosler, ~ 
Abortion Method Is New Weapon in Debate, Baltimore Sun, June 17, 1995, at 2A. 
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covering such cases, impennissibly would require women to "bear an increased medical risk" 
ill order to obtain an abortion. 

H.R. 1833 would provide for an affirmative defense to criminal prosecution or civil 
c1l1ims when a partial-birth abortion is both (a) nece.~!lary to !lave the life of the woman, and 
(b) the only method of abortion that would serve that purpose. TItis provision will not cure 
the bill's constitutional defects. First, as discussed above, the provision is too nanuw in 
!lCOpe, as it fails to reach cases in which a woman's health is at issue. Second, the provision 
does not actually except even life-thre:ltening pregnancies from the statutory bar. Cf. Casey, 
112 S. Ct. at 2804 (even in post-viability period, abortion restrictions must "containO 
exceptions for pregnancies which endanger a woman's life or health"). Instead, the provision 
would require a physician facing criminal charges to carry the burden of proving, by a 
preponderance of the evidence, both that pregnancy threatened the life of the woman and that 
the method in question was the only one that could save the woman's life. By exposing 
physicians to the risk of criminal sanction regardless of the circumstances under which they 
perfonn the outlawed procedure, the statute undoubtedly would have a chilling effect on 
physicians' willingness to perform even those abortions necessary to save women's lives. 

- 2 -
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MEMORANDUM FOR JACK QUINN 
COUNSEL TO THE PRESIDENT 

From: Walter Dellinger ~ 
Re: Partial-Birth Abortion Ban Act 

U. S. Department of Justice 

Office of Legal Counsel 

Wn..hinll,on. D. C. 20530 

January 25, 1996 

I have reviewed the memorandum of the General Counsel of the United States 
Catholic Conference on the proposed Partial-Birth Abortion Ban Act, arguing that the Act 
would be constitutional. Because my Senate testimony (a copy of which is attached) lays out 
the basis for our disagreement with· this conclusion, I will not revisit the issue at length here. 
However, I would like to respond very briefly to some of the arguments advanced by the 
Catholic Conference memorandum (UMemorandumO). 

As my testimony indicates, one of the most significant constitutional flaws in the 
proposed Act is that it fails to provide adequately for the protection of women's health. OUf 

argument here consists of two distinct claims, one legal and one factual: first, that the 
Constitution does not permit the government to regulate access to abortion in a manner that 
makes the procedure more dangerous for women; and second, that the proposed ban violates 
this standard because the procedure in question may pose the fewest medical risks for women 
in the late stages of pregnancy. 

The Memorandum's analysis consists almost entirely of an attack on the factual 
predicate for our argument. That is, the Memorandum argues that the legal standard outlined 
above is not impJ.icated here because the ·procedure at issue is never the safest method of 
abortion, and indeed poses emater risks to women's health than other types of abortion. 
Memorandum at 2-5. To a significant degree, then, the debate here boils down to a factual 
dispute about the relative safety of the procedure in question. 

This dispute recently has been addressed by a federal district court in Ohio. At issue 
in Women's Medical Professional COJ:poratiop v. YoinQvich, No. C-3-95-414 (S.D. Ohio 
Dec. 13, 1995) was an Ohio statute banning the same "dilation and extraction" abortion 
procedure described by the proposed federal statute. After analyzing the evidence presented 
over the course of six days of hearings, during which several medical experts testified on 
each side of the issue, the district court concluded that the procedure in question "app~rs to 

IaJ 002 
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pose less of a risk to maternal health n than do other procedures available late 'in pregnancy. 
Slip op. at 38·39; ~ iW2 ill.. at 31-38 (reviewing evidence). On that hasis, the district court 
issued a preliminary injunction against enforcement of the ban; four weeks laLer, relying on 
its original opinion, the district court entered a pennanent injunction. I 

The Catholic Conference Memorandum does not mention Voinovich, despite the 
case's obvious relevance and the fact that it was decided several weeks before the 
Memorandum was issued. I am attaching a copy of an earlier memorandum provided by our 
office to James Castello assessing the Voinovitj) decision, and will not describe the case in 
any greater detail here. For present purposes, it should be sufficient that the only court to 
con~ider the question -- and to consider it at great length -- has rejected the factual claims 
made by the Memorandum and adopted instead the factual premise that underlies our 
constitutional analysis. 

Quite apart from Voinovich, I should add, the Memorandum's factual argUment is 
intrinsically weak. Obviously, of course, the Memorandum's citations are selective; there 
are no references to the doctors who testified before the House Judiciary Committee that the 
procedure at issue is in fact the safest surgical alternative for women late in pregnancy.l , 
Moreover, the Memorandum's absolutist position -- that the procedure is neyg the method 
that poses fewest medical risks for women, and actually poses increased risks to health -- is 
almost faciaUy implausible: if that were indeed the case, it would be difficult to explain why 
the American College of Obstetricians and Gynecologists has made clear that it will not 
SlIpport the proposed bal'l,3 or why individual doctors continue to perform the procedure. At 
a bare minimum, some doctors clearly f"md that the procedure at issue is the safest fOf certalnl 
of their patients, making precisely the kind of "best medical judgment" that the Court has I 
recognized is critical to the protection of women's health.4 

Though the Memorandum relies almost exclusively on its factual cla.ims to advance its 
argument, It also makes a legal claim that deserves mention. The Memorandum states on 
page 5 that ~ signals a move by the Supreme Court "away from earlier and more 
restrictive pronouncements, giving legislatures today greater latitude to regulate abortion." 
Without engaging in an exhaustive analysis of ~'s import, t do want to emphasize that as 
to the priority given women's health, ~ in no way retreats from prior case law, but 

I Women', Medical Professiogal Corp, v. Voinovicb, No. C-J-9S-414 (S.D. Oblo Jan. 12, 1996). 

2 See Hearings On H.R. 1833 Seforo the SubcolDJll. on the Constitution of the House Judiciary Comm. 
(June 23, 1995) (slatement of James T. McMahon, M.D., Medical Director, Eve Surgical Centen); id. (June 
15, 1995) (slatement of J. Cortland Robinson, M.D., M.P.H.). 

J Letter from Ralph W. Hale, MD, Excx:utive Director, ACOO, to Herbert C. Jones, MD (Oct. 24, 1995). 

• ~ Doe v. Boltog, 410 U.S. 179, 192 (1973). 

- 2 -
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rather reaffinns that the govemment's interest in regulating abortion must yield at all times 
10 preservation of women's health. 5 

, 'Ibis point, with references to supporting case law, is discussed in my testimony at pag~ 2-3. 

- 3 -
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The President 
The White House 
Washington, DC 20500 

Dear Mr. President: 

[draft] 

May 15, 1996 

We are writing to you as Members of Congress who share your view that 
abortion should be legal, safe and rare. We understand your veto of the 
Partial-Birth Abortion Ban legislation because, although the bill spoke to the 
issue of cases involving the life of the woman, it had no exception for cases 
in which, in the best medical judgment of the doctor, the procedure is 
necessary to avert serious adverse health consequences to the woman. 

However, we believe that the question of when late-term abortions may be 
performed to protect a woman's health must still be resolved. Members of the 
House of Representatives tried to offer an amendment to allow the procedure 
when it is necessary to avert serious, adverse health consequences to a woman. 
But the sponsor and the Republican majority in the House would not allow it. 

We want to work with you to honestly and effectively define the 
medically necessary situations in which such abortions may be performed. To 
do this, we must have a medically sound definition of what constitutes serious 
adverse health consequences to a woman. 

We are asking you to seek the counsel of medical professionals in 
defining a health exception to a partial-birth abortion ban that would allow 
the procedure when it may be necessary to protect a woman from serious adverse 
health consequences. 

Our nation needs a thoughtful, medically-based effort to address this 
issue. We urge you to convene such an effort and offer you our support. 

Sincerely, 



Jack: 

Attached are: 

1. The best language I could come up with in half an hour. 

2. Language that Martha Foley just gave me which is taken 
from the Boxer Amendment. The language is what Boxer used for 
post-viability abortions. (Recall that she protected all pre
viability abortions.) It is insufficient for our purposes, but I 
give it to you because Martha and/or Leon may think it's about 
what we agreed to. 

3. A copy of the bill so you can see how the amendments fit 
in. 

Elena 

P.S. I'm not sure how much of a rush people in the chief of 
staff's office think this is. I'll be on Capitol Hill until 
around 2:30. 



The prohibition in Section 1531(a) of Title 18, United States 
Code, shall not apply to any case where, in the medical judgment 
of the attending physician, an abortion or the election of the 
particular method of abortion described in Section 1531(b) of 
Title 18, United States Code, is necessary to preserve the life 
of the woman or avert serious health consequences to the woman. 



The prohibition in section 1531 (a) of· Title 18, U.S.C., shall 
not apply to any abortion if, in the medical judgment of the 
attending physician, the abortion (or, in the case of pre
viability abortions, the abortion or election of particular 
method of abortion) is necessary to preserve the life of the 
woman or avert serious adverse health consequences to the woman. 



DRAfT 

The prohibition in section 1531 (a) of Title 18, united states 

Code, shall not apply to any abortion if, in the medical judgment 

of the attending physician, the abortion (or, in the case of pre

viability abortions, the abortion or election of particular method 

of abortion) is necessary to preserve the life of the woman or 

avert serious adverse health consequences to the woman. 
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The prohibition in section 1531 (a) of Title 18, United states 

Code, shall not apply to any abortion performed -where, in the 

medical judgment of the attending physician, the abortion is 

necessary to preserve the life of the woman or avert serious 

adverse health consequences to the woman. 
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AT THE SECOND SESSION 

Begllll alld held at the City of Washillg/oll 0" Wedllesday, 
the third day of January, one thousand lIille hUlldred alld ninety-six 

2tn 2tet 
To amend title 18. United States Code, to ban partial-birth abortions. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION I. SHORT TITLE. 

This Act may be cited as the "Partial·Birth Abortion Ban Act 
of1995". 
SEC. 2. PROHIBITION ON PARTIAL-BIRTH ABORTIONS. 

(a) IN GENERAL.-Title 18, Uni·ted States Code, is amended 
by inserting after chapter 73 the following: 

"CHAPTER 74-PARTIAL-BIRTH ABORTIONS 

"Sec. 
"1531. Partial·birth abortions prohibited, 

"§ 1531. Partial-birth abortions prohibited 
"(a) Any physician who, in or affecting interstate or foreign 

commerce, knowingly performs a partial-birth abortion and thereby 
kills a human fetus shall be fined under this title or imprisoned 
not more than two years, or both. This paragraph shall not apply 
to a partial-birth abortion that is necessary to save the life of 
a mother whose life is endangered by a physical disorder, illness, 
or injury: Provided, That no other medical procedure would suffice 
for that purpose. This 'paragraph shall become effective one day 
after enactment. . 

"(b)(1) As used in this section, the term 'partial.birth abortion' 
means an abortion in which the person performing the abortion 
partially vaginally delivers a living fetus before killing the fetus 
and completing the delivery. . 

"(2) As used in this section, the term 'physician' means a 
doctor of medicine or osteopathy legally authorized to practice medi
cine and surgery by the State in which the doctor performs such 
activity, or any other individual legally authorized by the State 
to perform abortions: Provided, however, That any individual who 
is not a physician or not otherwise legally authorized by the State 
to perform abortions, but who nevertheless directly performs a 
partial.birth abortion, shall be subject to the provisions of this 
section. 

"(c)(I) The father, if married to the mother at the time she 
receives a partial-birth abortion procedure, and if the mother has 
not attained the age of 18 years at the time of the abortion, 
the maternal grandparents of the fetus, may in a civil action obtain 

. -"--_ .. -. --.. ----- .-•.. ~ ...."...,.,--....,,----.,. . .,........., 
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appropriate relief, unless the pregnancy resulted from the plaintiffs 
criminal conduct or the ylaintiff consented to the abortion. . 
, "(2) Such relief shal include- . 

"(A) money damages for all injuries, psychological and phys
ical, occasioned by the violation of this section; and 

"(B) statutory damages equal to three times the cost of 
the partial-birth abortion. 
"(d) A woman upon whom a partial-birth abortion is performed 

may not be prosecuted under this section, for a conspiracy to violate 
this section, or for an offense under section 2, 3, or 4 of this 
title based on a violation of this section .... 

(b) CLERICAL AMENDMENT.-,.The table of chapters for part I 
of title 18, United States Code, is amended by inserting after 
the item relating to chapter 73 the following new item: 
"74. Partial-birth abortions ........... ~ ................................................. , ........ , ........ 11131". 

Speaker of the House of Representativ~ 
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The prohibition in section 1531 (a) of Title 18, United states 

code, shall not apply to any abortion performed after viability 

where, in the medical judgment of the. attending physician, the 

abortion is necessary to preserve the life of the woman or avert 

serious'adverse health consequences to the woman. 
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The prohibition in seotion 1531 (a) of Title 18, United states 

Code, shall not apply to any abortion performed where, in the 

medical jUdgment of the attending physician, the abortion is 

necessary to preserve the life of the woman or avert serious 

adverse health consequences to the woman. 



The prohibition in section 1531 (a) of Title 18, United states 

Code, shall not apply to any abortion performed after viability 

where, in the medical judgment of the attending physician, the 

abortion is necessary to preserve the life of the woman or avert 

serious adverse health consequences to the woman. 
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WASHINGTON 

January 25, 1996 
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4 

Regular Session Sub. H. B. No. 135 5 

1995-1996 6 

REPRESENTATIVES LOEBBERS-BATCHELDER-GARDNER-SWEENEY-SOSTER-MOTTL- 7 

JOHNSON-O'BRIEN-TROY-KRUPINSKI-COLONNA-WINKLER-WESTON-HAIN.ES- 8 

JAMES-BUCHY-WACHTMANN-SINES-LOGAN-AMSTOTZ-CERA-FOX-BLESSING- 9 

MAIER-THOMF'SON-SJrOEMAKER"VERICH-NETZLEY-GRENDELL-KASPUTIS- 10 

WISE-SCHUCK-VESPER-BATEHAN-KREBS-CORE-WHITE-T'rBERI-MYERS- 11 

OGG-MASON-SCHOLER-MOTTLEY-JACOESON-BRADING-PADGETT- 12 

VAN VYVEN-SCHURING-HOOD-JORDAN-CAREY-HODGES-HOTTINGER- 13 

METZGER-HARRIS-TAYLOR-ROMAN-OLMAN-GARCIA- 14 

SENATORS DIX-HOWARD-B. JOHNSON-DRAKE-SOHAOQLNIK-FINAN-CARNES- 15 

GAETH-CUPP-SNYDER-KEARNS 16 

17 

A B ILL 

To amend section 2305.11 and to enact sections 19 

2307.51, ~307.52, 291g.1S, 2S19.16, 29i9.l7, and 20 

2919.18 of the Revised 

p~~fg'£itil~?~o~:a€'t'emptTil9'i'7~"Fe'F'f~?Ji(/:·tC;g:~:i.a t ion' 22 
. _. ~l'~~~~1'TW~~~~~~~;"··" 

and::'ext:t:'C!-cifi·on':proeedu~liat;(<2.aQ:i;:eltte:$:;.,'a:0icalise 'of 23 
::;,,:·~~~:.·1 .• • .. :· - ~!- ' •• ". _. .! ~~'~"-II""l"~"",,o'''''~~'''-''''''*''-:-_f:t.'''''~J-''~,:(:o'. "'-.·r.,...r.~ ,"-:-. ~""" _,' ,-". "',- . "'~ -. 

- 'actt'o)~v~'ftkJ;;1ii9jfris'f;'~~~,_: the'<person,,_:.who, pe'rforIris or 24 
... :- '.~';-... :.~ ~ ~ ... \~:., ... ~ .. 

a ttempts""to~!>er;forin-:''''a'~''-dll'a'tIonC'' and- 'extraction 2S 
'.'. ~i.&~ '; .~'~~:,,~.:~' ~~':~:~::~::-::"::-~,~ ,~\:', ::~~:~~~'~:~-'" ~~;~p;.~~ .. ;:-.:.'~~:~':~., ... : ~.~:.:,', ~.~~ ,:" ' .. ~,' . 
pro,~~~Hj'~',:;~::~o.(,create t,he',offenses'of term~nat~ng 27 

or att:m~ti~g.to terminate a human pregnancy 28 

viability 29 

a person ,Who commits,the offense of terininating 31 .. "~,' .' .. 



• - - - -.;1 ................ _- ...... 

after viability. 33 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF TEE STATE OF OHIO: 3S 

Section 1. That section 2305.11 be amended and sections 37 

2307.51, 2307.52, 2919.15, 2919.16, 2919.17, and 2919.18 of the 38 
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Revised Code be enacted to read as follows: 39 

Sec. 2305:11. (A) An action for libel, slander, malicious 41 

prosecution, or false imprisonment, an action for malpractice 42 

other tha~ an action upon a medical, dental, optometric, or 43 

chiropractic claim, or an action upon a statute for a penalty or 44 

forfeiture shall be commenced within one year after the cause of 4S 

action accrued, provided that an action by an employee for the 46 

payment of unpaid minimum wages, unpaid overtime compensation, or 47 

liquidated damages by reason of the nonpayment of minimum wages 48 

or overtime compensat~on shall be commenced within two years 49 

after the cause of action accrued. 50 

(S)(l) Subject to division (B)(2) of this sect~on, an 52 

action upon a medical, dental, optometric, or chiropractic ciaim 53 

shall be commenced within one year after the CAUSE OF action 54 

accrued, except that, if prior to the expiration of that one-year 55 

period, a claimant who allegedly possesses a medical, dental, 56 

optometric, or chiropractic claim gives to the person who is the 57 

subject of that claim written notice that the claimant is 58 

considering bringing an action upon that claim, that action may 59 

be commenced against the person notified at any time within one 60 

hundred eighty days after the notice is so given. 61 

(2) Except as to persons within the age of minority or of 63 

unsound mind, as provided by section 2305.16 of "the Revised Code: 64 

(a) In no event shall any action upon a medical, dental, 66 

optometric, or chiropractic claim be commenced more than four 67 

years after the occurrence of the act or omission constituting 68 

the" alleged basis of the medical, dental, optometric, 

ctliropractiC claim. 

or 69 

70 



· • (b) If an action upon a medical, dental, optometric, or 72 

chiropractic claim is not commenced within four"years after the 73 

occurrence of the act or omission constituting the alleged basis 74 

of the medical, dental, optometric, or chiroprQctic claim, then, 75 

notwithstanding the time when the action is det~rmined to accrue 76 

under division (E)(l) of this section, any action upon that claim 77 
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is barred. 78 

(C) A civ~l action for unlawful abortion pursuant to 80 

section 2919.12 of the Revised Code or, a civil action authorized 82 

by division (H) of section 2317.56 of the Revised Code. A CIVIL 83 

ACTION PURSUANT TO DIVISION (~)(1) OR (2) OF SECTION 2307.51 OF 84 

THE REVISED CODE FOR PERFORMING A DILATION AND EXTRACTION 

?ROCEDURE OR ATTEMPTING ~O PERFORM A DILATION AND EXTRACTION 86 

PROCEDURE IN VIOLATION OF SECTION 2919.15 OF THE ~EVISED fODE, 

AND A CIVIL ACTION PURSUANT TO DIVISION (~)(1) OR (2) OF SECTION 87 

2307.52 OF THE ~EVISED £ODE FOR TERMINATING OR ATTEMPTING TO 88 

TERMINATE A HUMAN PREGNANCY AFTER VIABILITY IN VIOLATION OF 89 

DIVISION (A) OR (B) OF SECTION 2919.17 OF THE REVISED CODE shall 91 - - - -
be commenced within one year after the PERFORMANCE OR INDUCEMENT 92 

OF THE abortionL WITHIN ONE YEAR AFTER THE ATTEMPT TO PERFORM OR 93 

I~DUCE THE ABORTION IN VIOLATION OF DIVISION (~) OR (~) OF 94 

SECTION 2919.17 OF THE REVISED £ODE, WITHIN ONE YEAR AFTER THE 95 

PERFORMANCE OF THE DILATION AND EXTRACTION PROCEDURE, 'OR, IN THE 96 

CASE OF A CIVIL ACTION PURSUANT TO DIVISION (~)(2) OF SECTION 98 

2307.51 OF THE ~EVISED £ODE, WITHIN ONE YEAR AFTER THE ATTEMPT TO 

PERFORM THE DILATION AND EXTRACTION PROCEDURE. 99 

(D) As used in this section: 101 

(1) "Hospital" includes any person, corporation, 103 

association, board, or authority that is responsible for the 104 

operation of any hospital licensed or registered in the state, 105 

including, but not limited to, thtise which are owned or operated 106 

by the state, political subdivisions, any person, any 107 

corporation, or any combination thereof. "Hospital" also lOa 

includes a~:' person, cc:ro:at~on, association, board, entity, 'or lOS 



tiucnor1ty that is responsible for the operation of any clinic 110 

t"hat employs a full-time staff of physicians practicing in more 111 

than one recognized medical specialty and rendering advice, 112 

diagnosis, care, and treatment to individuals. "Hospital" does 113 

not include any hospital operated by the government of the United 114 

States or any of its branches. 115 
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(2) ~Physiciann means 8ny A person who is licensed to 117 

practice medicine and 'surgery or osteopathic medicine and surgery 118 

by the state medical ,board OR A PERSON WHO OTHERWISE IS 119 

AUTHORIZED TO PRACTICE MEDICINE AND SURGERY OR OSTEOPATHIC l20 

MEDICINE AND SURGERY IN THIS STATE. 121 

(3) "Medical claim" means any claim that is asserted In 123 

any civil action ag~inst a physician, podiatrist, or hospital, 124 

against any employee or agent of a physician, podiatrist, or 125 

hospital, or against a registered nurse or physical therapist, 126 

and that arises out of the medical diagnosis, care, or treatment 127 

of any person. "Medical claim" includes derivative claims for 128 

relief that arise from the medical diagnosis, care, or treatment 129 

of a person. 130 

(4) "Podiatrist" means any person who is licensed to 132 

practice podiatric medicine and surgery by the state medical 133 

board. 134 

(5) "Dentist" means any person who is licensed to practice 136 

dentistry by the state dental board. 137 

(6) "Dental claim" means any claim that is asserted in any 139 

civil action a9ainst a dentist, or against any employee or agent 140 

of a dentist, and that arises out of a dental operation or the 141 

dental diagnosis, ~are, or treatment of any person. "Dental 142 

claim" inCludes derivative claims for relief that arise from a 143 

dental operation or the dental diagnosis, care, or treatment of a 144 

person. 145 

(7) "Derivative claims for relief" include, but are not 147 

limited to, claims of a parent, guardian, custodian, or spouse of 148 



or treatment, dental 

operation, optometric 

---J--- -- _ ... ,Z .u~""."",g",," u..4Q\:,i"V::".L.~1 I",.;alt=, J..'t';J 

diagnosis, 

diagnosis, 

care, 

care, 

or treatment, dental 

or treatment, or 

150 

151 

chiropractic diagnosis, care, or treatment, that arise from that 152 

~iagnosis, care, treatment, or operation, and that seek the 153 

recovery of damages for any of the following: 154 

Cal Loss of society, consortium, companionship, care, 156 
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assistance, attention, protection, advice, guidance, counsel, 157 

instruction, tralning; or education, or any other intangible loss 158 

that was sustained by the parent, guardian, custodian, or spouse; 159 

(b) Expenditures of the parent, guardian, custodian, or 161 

spouse for medical, dental, optometric, or chiropractic care or 162 

treatment, for rehabilitation services, or for other care, 163 

treatment, services, p1'oducts, or accommodations provided to the 164 

individual who was the subject of the medical diagnosis, car~, or 165 

treatment, the dental diagnosis, care, or treatment, the dental 166 

operation, the optometric diagnosis, care, or treatmen!;, Or the 1§7 

ehiropractic diagnosis, care, or treatment. 168 

(8) "Registered nurse" means any person who is licensed to 170 

practice nursing as a registered nurse by the state board of 171 

nu r sing. 172 

(9) "Chiropractic Claim" means any claim that is asserted 174 

in any civil action against a chiropractor, or against any 175 

employee or agent ofa chiropractor, and that arises out of the 176 

chiropractic diagnosis, care, or treatment of any person. 177 

"Chiropractic claim" includes derivative claims for relief that 178 

arise from the chiropractic diagnosis, care, or treatment of a 179 

person. 

(10) "Chiropractor" means any person who is licensed to 

practice chiropractic by the chiropractic examining board. 

(11) "Optometric claim" means any claim that is asserted 

in any civil action against an optometrist, or against any 

employee or agent of an optometrist, and that arises out of the 

optometric diagnosis, care, or treatment 

"Optcmet:ic claim" includes 6erivative claims 

of 

for 

any person. 

relief that-

180 

182 

183 

185 

186 

187 

18S 

1 RQ 



a~ise from the optometric diagnosis, care, or treatment of a 190 

person. 191 

(12) "Optometrist" means any person licensed to practice 193 

optometry by the state board of optometry. 194 

(13) "Physical therapist" means any person who is licensed 196 

to practice physical therapy under Chapter 4755. of the Revised 197 
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Code. 198 

-
Sec. 2307.5lo (~) AS USED IN THIS SECTION: 200 

e 1) "DILATION AND EXTRACTION PROCEDURE" RAS THE SAME 203 

MEANING AS IN SECTION 2919.15 OF THE ~EVISED £ODE. 

e 2 ) "FRIVOLOUS CONDUCT" HAS THE SAME MEANING AS IN SECTION 205 

2323.51 OF THE REVISED fODE. 

(g)(1) A WOMAN UPON WHOM A DILAT!ONAND EXTRACTION 207 

PROCEDURE IS PERFORMED IN VIOLATION OF DIVISION (~) OF SECTION 209 

2919.15 OF THE REVISED CODE HAS AND MAY COMMENCE A CIVIL ACTION 211 - -

FOR COMPENSATORY DAMAGES, PUNITIVE OR EXEMPLARY D~GES .IF 212 

AUTHOR1ZED BY SECTION 2315.21 OF THE REVISED CODE, AND COURT 213 - -
COSTS AND REASONABLE ATTORNEY'S FEES AGAINST THE PERSON WHO 214 

PERFORMED THE DILATION AND EXTRACTION PROCEDURE. 215 

e2} A WOMAN UPON WHOM A DILATION AND EXTRACTION PROCEOURE 217 

IS ATTEMPTED IN VIOLATION OF DIVISION (~) OF SECTION 2919.15 OF 219 

THE REVISED CODE BAS AND MAY COMMENCE A CIVIL ACTION FOR 220 

COMPENSATORY DAMAGES, PUNITIVE OR EXEMPLARY DAMAGES IF AUTHORIZED 221 

BY SECTION 2315.21 OF THE REVISED SODE, AND COURT COSTS AND 222 

RtASONABLE ATTORNEY'S FEES AGAINST THE PERSON WHO ATTEMPTED TO 224 

PERFORM THE DILATION AND EXTRACTION PROCEDURE. 

(f) IT IS AN AFFIRMATIVE DEFENSE IN A CIVIL ACTION 226 

COMMENCED PURSUANT TO DIVISION (g)(l) OR e2l OF THIS SECTION THAT 227 

ALL OTYER AVAILABLE ABORTION PROCEDURES WOULD POSE A GREATER RISK 228 

TO THE HEALTH OF THE WOMAN UPON WHOM THE DILATION AND EXTRACTION 230 

PROCEDURE WAS PERFORMED OR ATTEMPTED TO 8E PERFORMED THAN THE 231 

RISK POSED BY THE DILATION AND EXTRACTION PROCEDURE THAT WAS 232 

PERFORMED OR ATTEMPTED TO BE PERFORMED. 

(Q) IF A JUDGMENT IS RENDERED IN FAVOR OF· THE D~pl"7.;nalo.:-:->· T>' 

• 



A'CIVIL ACTION COMMENCED PURSUANT TO DIVISION (~)(l) OR (2) OF 236 

THIS SECTION AND THE COURT FINDS, UPON THE FILING OF A MOTION 238 

UNDER SECTION 2323.51 OF THE REVISED CODE, THAT THE COMMENCEMENT 239 - -
OF THE CIVIL ACTION CONSTITUTES FRIVOLOOS CONDUCT AND T?~T THE 

DEFENDANT WAS ADVERSELY AFFECTED BY THE FRIVOLOUS CONDUCT, THE 240 

COURT SHALL AWARD IN ACCORDANCE WITH SECTION 2323.51 OF THE 241 
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~EVISED fODE REASONABLE ATTORNEY'S FEES TO THE DEFENDANT. 242 

Sec. 2307:52. (~) AS USED IN THIS SECTION: 244 

(1) "FRIVOLOUS CONDUCT" HAS THE SAME MEANING AS IN SECTION 246 

2323.51 OF THE gEVISED ~ODE. 247 

(2) "VIABLE" HAS THE SAME MEANING AS IN SECTION 2919.16 OF 249 

THE REVISED CODE. - - 250 

(~) (1) A WOMAN ~PQN WHOM AN ABORTION: IS PURPOSELY 252 

PERFORMED OR INDUCED OR ATTEMPTED TO BE PERFORMED OR INDUCED IN 254 

VIOLATION OF DIVISION (~l OF SECTION 2919.17 OF THE REVISED CODE 255 

HAS AND MAY COMMENCE A CIVIL ACTION FOR COMPENSATORY DAMAGES, 256 .. . 
PUNITIVE OR EXEMPLARY DAMAGES IF AUTHORIZED BY SECTION 2315.21 OF 258 

THE REVISED ~ODE, AND COURT COSTS AND REASONABLE ATTORNEY'S FEES 259 

AGAINST THE PERSON WHO PURPOSELY PERFORMED OR INDUCED OR 260 

ATTEMPTED TO PERFORM OR INDUCE THE ABORTION IN VIOLATION OF 261' 

DIVISION (~) OF SECTION 2919.17 OF THE REVISED CODE. 262 

(2) A WOMAN UPON WHOM AN ABORTION IS PURPOSELY PERFORMED 264 

OR INDUCED OR ATTEMPTED TO BE PERFORMED OR INDOCED IN VIOLATION 265 

OF DIVISION (~) OF SECTION 2919.17 OF THE REVISED CODE HAS AND 257 - -
MAY COMMENCE A CIVIL ACTION FOR COMPENSATORY DAMAGES, PUNITIVE OR 268 

EXEMPLARY DAMAGES IF AUTHORIZED BY SECTION 2315.21 OF THE REVISED 270 

fODE, AND COURT COSTS AND REASONABLE ATTORNEY'S FEES AGAINST THE 271 

PERSON WHO PURPOSELY PERFORMED OR INDUCED OR ATTEMPTED TO PERFORM 272 

OR INDUCE THE ABORTION IN VIOLATION OF DIVISION (~) OF SECTION 273 

2919.17 OF THE REVISED CODE. 274 - -
(f) If A JUDGMENT IS RENDERED IN FAVOR OF THE DEFENDANT IN 277 

A CIVIL ACTION COMMENCEq PURSUANT TO DIVISION (~)(l) OR (2) OF 278 

THIS, SECTION AND THE COURT FINDS, UPON THE FILING OF A MOTION 279 

UNDER SECTION 2323.=1 OF T?E ~EV!SED fODE;· THA'I'THE COMMENCEMENT 28G 



-, . ....... l..J.V.U., ACTION CONSTITUTES FRIVOLOUS CONDUCT. AND THAT THE 281 

DEFENDANT WAS ADVERSELY AFFECTED BY THE 

COURT SHALL AWARD IN ACCORDANCE WITH 

FRIVOLOUS CONDUCT, THE 

SECTION 2323.51 OF THE 

282 

283 

8EVISED fODE REASONABLE ATTORNEY'S FEES TO THE DEFENDANT. 284 

Sec. 2919.15. (~) AS USED IN THIS SECTION, "DILATION AND 287 

EXTRACTION PROCEDURE" MEANS THE TERMINATION OF A HUMAN PREGNANC¥ 288 
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BY PURPOSELY INSERTING A SUCTION DEVICE INTO THE SKULL OF A FETUS 289 

TO REMOVE THE BRAIN .. "DILATION AND EXTRACTION PROCf:DURE" DOES 290 

NOT INCLUDE EITHER THE SUCTION CURETTAGE PROCEDURE OF ABORTION OR 292 

THE SUCTION ASPIRATION PROCEDURE OF ABORTION. 

(E) NO PERSON SHALL KNOWINGLY PERFORM OR ATTEMPT TO 295 

PERFORM A DILATION AND EXTRACTION PROCEDURE UPON A PREGNANT 296 

WOMAN. 

(f)(l) IT IS AN AFFIRMATIVE DEFENSE TO A CHARGE UNDER 298 

DIVISION (~) OF THIS SECTION TEAT ALL OTHER AVAI~ABLE ABORTION 300 

PROCEDURES. WOULD POSE A GREATER RISK TO THE HEALTH OF THE' 301 

PREGNANT WOMAN THAN THE RISK POSED BY THE DILATION AND EXTRACTION 302 

PROCEDURE. 

(2) NOTWITHSTANDING SECTION 2901.05 OF THE. REVISED CODE, 304 

IF A PERSON CHARGED WITH A VIOLATION OF DIVISION (~) OF THIS 305 

SECTION PRESENTS PRIMA FACIE EVIDENCE RELATIVE TO THE AFFIRMATIVE 306 

DEFENSE SET FORTH IN DIVISION (£)(1) OF THIS SECTION, THE 307 

PROSECUTION, IN ADDITION TO PROVING ALL ELEMENTS OF THE VIOLATION 308 

BY PROOF BEYOND A REASONABLE DOUBT, HAS THE BURDEN OF PROVING BY 309 

PROOF BEYOND A REASONABLE DOUBT THAT AT LEAST ONE OTHER AVAILABLE 310 

ABORTION PROCEDURE WOULD NOT POSE A GREATER RISK TO THE HEALTH OF 311 

THE PREGNANT WOKAN THAN THE RISK POSED BY THE DILATION AND 312 

EXTRACTION PROCEOURE PERFORMED OR ATTEMPTED TO BE PERFORMED BY 313 

THE PERSON CHARGED WITH THE VIOLATION OF OIVISION (~) OF THIS 314 

SECTION. 

(QJ WHOEVER VIOLATES OIVISION (~) OF THIS SECTION IS 317 

GUILTY OF PERFORMING AN UNLAWFUL ABORTION PROCEDURE, A FELONY OF 318 

THE'FOURTH DEGREE. 319 

(~) 
.,.,.., 



~KUCEDURE IS PERFORMED OR ATTEMPTED TO BE PERFORMED IN VIOLATION 323 

OF DIVISION (~) OF THIS SECTION IS NOT GUILTY OF AN ATTEMPT TO 325 

COMMIT, COMPLICITY IN THE COMMISSION OF, OR CONSPIRACY. IN THE 326 

COMMISSION OF A VIOLATION OF THAT DIVISION. 

Sec. 2919.16. AS USED IN SECTIONS 2919.16 TO 2919.18 OF 329 

THE REVISED £ODE: 330 
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( ~) "FERTILIZATION" MEANS THE FUSION OF A HUMAN 332 

SPERMATOZOON WITH A HOMAN OVUM. 333 

(~) "GESTATIONAL AGE" MEANS THE AGE OF AN UNBORN HUMAN AS 335 

CALCULATED FROM THE fIRST DAY OF THE LAST MENSTRUAL PERIOD OF A 336 

PREGNANT WOMAN. 337 

(f.) "HEALTH CARE FACILITY" MEANS A HOSPITAL, CLINIC, 339 

AMBULATORY SURGICAL TRE:;'TMENT CENTER, OTHER CENTER, MEDICAL 340 

SCHOOL, OFFICE OF A PHYSICIAN, INfIRMARY, DISPENSARY, MEDICAL 341 

TRAINING INSTITUTION, OR OTHER INSTITUTION OR LOCATION IN OR AT 342 

WHICH MEDICAL CAR~, TREATMENT, OR DIAGNOSIS IS PROVIDED TO A 343 

PERSON. 344 

fEU "HOSPITAL" HAS THE SAME MEANINGS AS IN SECTIONS 346 

2108.01, 3701.0l, AND 5122.01 OF THE REVISED CODE. 349 

(~) "LIVE: BIRTH" HAS THE SAME MEANING AS IN DIVISION (~) 351 

Of SECTION 3705.01 Of THE REVISED CODE. 352 - -
(f) "MEDICAL EMERGENCY" MEANS A CONDITION THAT A PREGNANT 354 

WO~~N'S PHYSICIAN DETERMINES, IN GOOD FAITH AND IN THE EXERCISE 355 

OF REASONABLE MEDICAL JUDGMENT, 50 COMPLICATES THE WOMAN'S 356 

PREGNANCY AS TO NECESSITATE THE IMMEDIATE PERFORMANCE OR 357 

INDUCEMENT OF AN ABORTION IN ORDER TO PREVENT THE DEATH OF THE 358 

PREGNANT WOMAN OR TO AVOID A SERIOUS RISK OF THE SOBSTANTIAL AND 359 

IRREVERSIBLE IMPAIRMENT OF A MAJOR BODILY FUNCTION OF THE 360 

PR~GNANT WOMAN THAT DELAY IN THE PERFORMANCE OR INDOCEMENT OF THE 362 

ABORTION WOULD CREATE, 

(~) "PHYSICIAN" HAS THE SAME MEANING AS IN SECTION 2305.11 365 

OF THE gEVISED fODE. 366 

( ~) "PREGNANT" MEANS THE HUMAN FEMALE REPRODUCTIVE 366 

rONDIT!ON, T~iAT COMHE:NCES· WITH . FER'1'ILIZATTmJ- ,...C' 



DEVELOPING FETUS. 370 

(D "PREMATURE INFANT" MEANS A HUMAN WHOSE LIVE BIRTH 373 

OCCURS PRIOR TO THIRTY-EIGHT WEEKS OF GESTATIONAL AGE. 

CD "SERIOUS RISK Of· THE SUBST~NTIAL AND IRREVERSIBLE 375 

IMPAIRMENT OF A MAJOR BODILY FUNCTION" MEANS .ANY MEDICALLY 376 

DIAGNOSED CONDITION THAT SO COMPLICATES THE PREGNANCY OF THE 377 
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WOMAN AS TO DIRECTLY OR INDIRECTLY CAOSE THE SUBSTANTIAL AND 378 

IRREVERSIBLE IMPAIRMENT OF A MAJOR BODILY FUNCTION, INCLUDING, 379 

BUT NOT LIMITED TO, THE FOLLOWING CONDITIONS: 380 

(l) PRE-ECLAMPSIA; 382 

(2) INEVITABLE ABORTION; 384 

(3) PREMATURELY RUPTURED MEMBRANE; 386 

{4} DIABETES; 388 

(S) MULTIPLE SCLEROSIS. 390 

(~) "UNBORN HUMAN" MEANS AN INDIVIDUAL ORGANISM OF THE 392 

SPECIES HOMO SAPIENS FROM FERTILIZATION UNTIL LIVE BIRTH: 393 

( f!) "VIABLE". MEANS THE STAGE OF DEVELOPMENT OF A h"UMAN 3 9 6 

FETUS AT WHICH IN THE DETERMINATION OF A PHYSICIAN, BASED ON THE 397 

PARTICULAR FACTS OF A WOMAN'S PREGNANCY THAT ARE KNOWN TO THE 398 

PHYSICIAN AND IN LIGHT OF MEDICAL TECHNOLOGY AND INFORMATION 399 

REASONABLY AVAILABLE TO THE PHYSICIAN, THERE IS A REALISTIC 400 

POSSIBILITY OF THE MAINTAINING AND NOURISHING OF A LIFE OUTSIDE 

OF THE WOMB WITH OR. WITHOUT TEMPORARY ARTIFICIAL LIFE-SUSTAINING 401 

SUPFORT. 

Sec. 2919.17. (~) NO PERSON SHALL PURPOSELY PERFORM OR 404 

INDUCE OR ATTEMPT TO PERFORM OR INDUCE AN ABORTION UPON A 405 

PREGNANT WOMAN IF THE UNBORN HUMAN IS VIABLE, . UNLESS EITHER OF 406 

THE FOLLOWING APPLIES: 

(1) THE ABORTION IS PERFORMED OR INDUCED OR ATTEMPTED TO 408 

BE PERFORMED OR INDOCED BY A PHYSICIAN, AND THAT PHYSICIAN 409 

DETERMINES, IN GOOD FAITH AND IN THE EXERCISE OF REASONABLE 410 

MEDICAL JUDGMENT, THAT THE ABORTION IS NECESSARY TO PREVENT THE 411 

DEATH OF THE PREGNANT WOMAN OR A SERIOUS RISK OF THE SUBSTANTIAL 412 

AND IRRZVERSIBLEIMPAIRMENT OF A MAJOR 



PREGNANT WOMAN. 

(2) THE 

BE PERFORMED OR 

DETERMINES, IN 

ABORTION IS PERFORMED OR INDUCED OR ATTEMPTED TO 

INDUCED BY A PHYSICIAN AND THAT PHYSICIAN 

GOOD FAITH AND IN THE EXERCISE OF REASONABLE 

415 

417 

MEDICAL JUDGMENT, AFTER MAKING A DETERMINATI·::;~ RELATIVE TO THE 420 

VIABILITY OF THE UNBORN HUMAN IN CONFORMITY WITH DIVISION (~) OF 421 
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SECTION 2919.18 OF THE REVISEDfODE, THAT THE UNBORN HUMAN IS NOT 422 

VIABLE. 

(~){l) EXCEPT AS PROVIDED IN DIVISION (~)(2) OF THIS 425 

SECTION, NO PHYSICIAN SHALL PURPOSELY PERFORM OR INDUCE OR 

ATTEMPT TO PERFORM OR INDUCE AN ABORTION UPON A PREGNANT WOMAN 426 

WHEN THE UNBORN HUMAN IS VIABLE AND WHEN THE PHYSICIAN SAS 427 

DETERMINED, IN GOOD FA!Ti~ AND· IN THE EXERCISE OF REASONABLE 428 

MEDICAL JUDGMENT, TEAT THE ABORTION IS NECESSARY TO PREVENT THE 429 

DEATH OF THE PREGNANT WOMAN OR A SERIOUS RISK OF THE SUBSTANTIAL 430 

AND IRREVERSIBLE IMPAIRMENT OF A MAJOR BODILY FUNCTION OF 1HE 431 

PREGNANT WOMAN, UNLESS EACH OF THE FOLLOWING CONDITIONS IS 432 

SATISFIED: 

(~) THE PHYSICIAN WHO PERFORMS OR INDUCES OR ATTEMPTS TO 

PERFORM OR INDUCE THE ABORTION CERTIFIES IN WRITING THAT THAT 

PHYSICIAN HAS DETERMINED, IN GOOD FAITH AND IN THE EXERCISE OF 

REASONABLE MEDICAL JUDGMENT, THAT THE ABORTION IS NECESSARY TO 

PREVENT THE DEATH OF THE PREGNANT WOMAN OR A SERIOUS RISK OF THE 

SUBSTANTIAL AND IRREVERSIBLE IMPAIRMENT OF A MAJOR BODILY 

FUNCTION OF THE PREGNANT WOMAN. 

(E) THE DETERMINATION OF THE PHYSICIAN WHO PERFORMS OR 

INDUCES OR ATTEMPTS TO PERFORM OR INDUCE THE ABORTION THAT IS 

DESCRIBED IN DIVISION (~)(1)(~) OF THIS SECTION IS CONCURRED IN 

BY AT LEAST ONE OTHER PHYSICIAN WHO CERTIFIES IN WRITING THAT THE 

CONCURRING PHYSICIAN HAS DETERMINED, IN GOOD FAITH, IN THE 

EXERCISE OF REASONABLE MEDICAL JUDGMENT, AND FOLLOWING A REVIEW 

OF THE AVAILABLE MEDICAL RECORDS OF AND ANY AVAILABLE TESTS 

RESULTS PERTAINING TO TRE PREGNANT WOMAN, THAT THE ABORTION IS 

NE:CESS.a_~y TO FRE:VENT THE DEATH OF THE PREGNANT WO~.:AN ()R 11 cr~TI"\r'''" 

435 

436 

437 

438 

439 

440 

443 

444 

446 

447 

448 

449 

450 

.1 r , 



RISK OF THE SUESTANTIAL AND IRREVERSIaLE IMPAIRMENT OF A MAJOR 452 

BOOILY FUNCTION OF THE PREGNANT WOMAN. 

(£) THE ABORTION IS PERFORMED OR INDUCED OR ATTEMPTED TO 455 

BE PERFORMED OR INDUCED IN A HEALTH CARE FACILITY THAT HAS OR HAS 456 

ACCESS TO APPROPR!ATE NEONATAL SERVICES FOR PREMATURE INFANTS. 457 

(~) THE PHYSrCIAN WHO PERFORMS OR INDUCES OR ATTEMPTS TO 460 
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PERFORM OR INOUCE THE ABORTION TERMINATES OR ATTEMPTS TO 461 

TERMINATE THE PR~GNANCY IN THE MANNER THAT PROVIDES THE BEST 462 

OPPORTUNITY FOR THE UNBORN HUMAN TO SURVIVE, UNLESS THAT 463 

PHYSICIAN DETERMINES, IN GOOD FAITH AND IN THE EXERCISE OF 

REASONABLE MEDICAL JUDGMENT, THAT THE TERMINATION OF THE 466 

PREGNANCY IN THAT MANNER POSES A SIGNIFICANTLY GREATER RISK OF 467 

THE DEATH OF THE PREGNANT WOMAN OR A SERIOUS RISK OF THE 

SUBSTANTIAL AND. IRREVERSIBLE IMPAI~NT OF A MAJOR BODILY 468 

FUNCTION OF THE PREGNANT WOMAN THAN WOULD OTHER AVAILABLE METHODS 469 

OF ABORTION. 

(~) THE PHYSICIAN WHO PERFORMS OR INDUCES OR ATTEMPTS TO 472 

PERFORM OR INDUCE THE ABORTION HAS ARRANGED FOR THE ATTENDANCE IN 473 

THE SAME ROOM IN WHICH THE ABORTION IS TO BE PERFORMED OR INDUCED 474 

OR ATTEMPTED TO BE PERFORMED OR INDUCED OF AT LEAST ONE OTHER 475 

PHYSICIAN WHO IS TO TAKE CONTROL OF, PROVIDE IMMEDIATE MEDICAL 476 

CARE FOR, AND TAKE ALL REASONABLE STEPS NECESSARY TO PRESERVE THE 477 

THE UN lOAN 478 

~ ... HtlNAN'S COtUt'-£T£ EXPtn,SION OR ~rON nOM TKC PAECNANt WOMN. 479 

(2) DIVISION (~)(l) or THIS SECTION DOES NOT PROHIBIT THE 482 

PERFORMANCE OR INDUCEMENT OR AN ATTEMPTED PERFORMANCE OR 483 

INDOCEMENT OF AN AaORTION WITHOUT PRIOR SATISFACTION OF EACH OF 484 

THE CONDITIONS DESCRIBED IN DIVISIONS (~)(l)(!) TO (~) OF THIS 486 

SECTION IF THE PHYSICIAN WHO PERFORMS OR INDUCES OR ATTEMPTS TO 487 

PERFORM OR INDUCE THE ABORTION DETERMINES, IN GOOD FAITH AND IN 488 

THE EXERCISE OF REASONABLE MEDICAL JUDGMENT, THAT A MEDICAL 489 

EMERGENCY EXISTS TF~T PREVENTS COMPLIANCE WITH ONE OR MORE OF 490 

THOSE CONDITIONS. 

(f) FOR PURPOSZS OF TRH; "~(,,'T'Tm' ""'. ......... - - - --. 



_____ ..... .104...;4,J. 

PRESUMED TEAT AN UNBORN CHILD OF AT LEAST TWENTY-FOUR WEEKS OF 494 

GESTATIONAL AGE IS VIABLE. 

CQl WHOEVER VIOLATES TaIS SE~ION IS CCILT~ OF TERMINATING 497 

O~ ATT£XP7:NG ':'0 TERJHNAT£ A HUJI\A.~ pJU:GSAN<;Y A.F'!~ VIABILIT~. A ~98 

FI:LOn 0, Tn FeXlR'rB nECPE'E. 

(£' ,\ nJ"Qi-U"r JIIICKA.~ CiOI XBCft 10$ A.8CItrlC= IS ~ oa 50:' 
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INDUCED OR ATTEMPTED TO BE PERFORMED OR INDUCED IN VIOLATION OF 502 

DIVISION (~) OR (~)OF THIS SECTION IS NOT GUILTY OF AN ATT£MPT 503 

TO COMMIT, COMPLICITY IN TH~ COMMISSION OF, OR CONSPIRACY IN THE 504 

COMMISSION OF A VIOLATION OF EITHER OF THOSE DIVISIONS. 505 

Sec. 2919.18. (~}(l) EXCEPT AS PROVIDED IN DIVISION 508 

(~)(3) OF THIS SECTION, NO PHYSICIAN SHALL PERFORM OR INDUCE OR 509 

ATTEMPT ~O.~ERFORM OR INDUCE AN AaORTION UPON A PREGNANT WOMAN 510 

AFTER THE BEGINNING OF HER TWENTY-SECOND WEEK OF PREGNANCY 511 

UNLESS, PRIOR TO THE PERFORMANCE OR INDUCEMENT OF THE ABORTION OR 512 

THE ATTEMPT TO PERFORM OR INDUCE THE ABORTION, THE PBYSICIAN 513 

DETERMINES, IN GOOD FAITH AND IN THE EXERCISE OF REASONABLE 514 

MEDICAL JUDGMENT, THAT THE UNBORN HUMAN IS NOT VIABLE, AND THE SlS 

PHYSICIAN MAKES THAT DETERMINATION AFTER PERFORMING A MEDICAL 516 

EXAMINATION OF THE PREGNANT WOMAN AND AFTER PERFORMING OR CAUSING 517 

THE PERFORMING OF GESTATIONAL AGE, WEIGHT, LUNG MATURITY, OR SlS 

OTHER TESTS OF TBE UNBORN HUMAN THAT A REASONABLE PHYSICIAN 519 

MAKING A DETERMINATION AS TO WHETHER·AN UNBORN HUMAN IS OR IS NOT· 520 
. 

VIABLE WOULD PERFORM OR CAUSE TO BE PERFORMED. 521 

(2) EXCEPT AS PROVIDED IN DIVISION (~1(3) OF THIS SECTION, 524 

NO PHYSICIAN SHALL PERFORM OR INDUCE OR ATTEMPT TO PERFORM OR 525 

INDUCE AN ABORTION UPON A PREGNANT WOMAN AFTER THE BEGINNING OF 526 

HER TWENTY-SECOND WEEK OF PREGNANCY WITHOUT FIRST ENT£.UNG THE 527 

DETERMINATION. DESCRIBED IN DIVISION (~)(l) OF THIS SECTION AND 529 

Tti£ ASSOCIATtD FINDINGS OF THE KEDlCAL EXAHlNATION AND TESTS 530 

DtSCJUSEP Ill' 'l'llAT DIVISION IN TK.E JU:OlCAL' UCORD ot TU PlU:GNAHT SJi 

attiC.· sa::tlGii DO JIin 

;ix ~ It; Gi'ariEKI too W 

53J 

jis 

'l,l 

.. ....:... . 
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, arc.tJOiI~ or u:R %ii1JiI'ti-.s:ECOXQ 1irUX or n.lCQ.cI vu:acxn AAXIHC 531 

Tat O£T£RKINATIONOESCRISED IN DIVISION (~)(l) or TdIS SECTION OR 539 

WITHOUT MAKING THE ENTRY O~SCRIB~D IN DIVISION (~)(2) OF THIS 541 

SECTION IF A MEDICAL £MLRGENCY EXISTS. 542 

(~) WdOEVER VIOLATES THIS SECTION IS GUILTy OF FAILURE TO 545 
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PERFORM VIABILITY TESTING, A MISDEMEANOR OF THE FOORTH DEGREE. 546 

S~ction 2." That existing section 2305.11 of the Revised 548 

" Code is hereby repealed. 549 

Section 3. The General Assembly declares that its intent 551 

in enacting sections 2307.51 and 2919.15 and in amending section 552 

2305.11 of the Revised Code in this act" is to prevent the 553 

unnecessary use of a specific proced~re "usee in performi~g an 554 

abortion. This intent is based on a state interest in prev~ntin9 556 

unnecessary c~ue1ty to the human fetus. 

Section 4. The General Assembly declares that, in using 5S8 

the phrase "serious risk of the substantial and irreversible 559 

impairment of a major bodily function" in sections 2919.16 and 560 

2919.17 of the Revised Code, as enacted by this act, it is the 561 

intent of the General Assembly that the phrase be construed 562 

accordinq to the interpretation given to that phrase in Planned 564 

Parenthood ~. C •• ey, 112 S.Ct. 2791, 2822 (1992), And Planned 565 

566 
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Uni ted States Cod'e,' to ban 
birth abortions; as'follo\'';s: 

partlal- (c) ·APPLICA;nLITY.-The 'provt~lonii 'ot:'thls 're'search"company whose.' 
section shall govern- ,..: .,;...... to medicine 'and o' lO'"e<;fiI]OJlog~y 

On page 2: at' the end··onlne 9. Insert the 
follow!ng: "This paragraph does not apply to 
a pa.rtial-birth abortion tha.t'1s necessary to 
save the life of a mother'whose Ufe'1s endan· 
gered by a physical. dlsorder,:lIlne .... or In
Jury. prov!dedthat .no ether meMcal proce-
dure would suffice for ~hat purpOse." '. 

(l).the approval or the effeotlve"date or' o.p-:' .h'elped" to. make the 
proval.of appHcatlons.under seotlon~505(b)(2); care·.1ildust'ry the most Innovative' 
505(J);. 607. or 512(n).· of the : Fellera:I··Food .. ' d .' .. 'I .. 'h' . " 
Drug. and'-Cosmetlci 'Act (21' U,S:C.'.355' (b)(2) .. pro ,uctlve. n t e. world. .' ' •. 
and (j); 357.' and 360b(n)) suDmlttedon·oi .. ' Glaxo. W:ellcome has)ust receIved ~Jl': 
arter:the.date of enactment'ofthls'Act;'a.nd· .. pro.val from the Food.and Drug Admln-.. 
"(2) the approval ':or' effective \llLte· or a;p--Istratlon for Its latest drug. Eplvlr. :an 

prova)" of all 'peIiding appllce.tlons that)ia.v'e ·.:'aggresslve· new: treatment for. AIDS;'. 
DOLE AMENDMENT NO. 3081 riot received final 'approval asof·the'date·.of . Eplv!i":recelved"FDA approval In less 

. ", .... .' ene.ctment Of this Act. .~. ,. ."."".... ·thail'5·rnonths. but· the advent of. this . 
Mr. DOLE proposed an.amendment to .... . .. "'. .... 'new trea.tment Is the result of years of'· . 

amendment No. 3080 ,proposed by Mr. Bo;KER A,MENDMENT Nci:;3b83:~.· h~d.~lV~rkand m!llions of dollars', ,In~' 
SMITH·to the bill, H.R ·~833. supra;.a.s 'Mrs.: BOXER ptciposed'ati.aJ'n'eilam~ii(.· ves~d·1;ly,GlaxoWelicoIlle. .' .. ,','. 
follows:. : ::i','" to amendment· N6/30B3: p'rOIi!Jsed bi,:Mr::' . The. ,firm also announced .that It has .. 

In the pending amendment; strike all after PRYOR to the blU H.R'lB33 "Bil:p·'r~>·ia.s·" set itself the goal of bringing. an .. un- ' 
the word "Th!s" and h,serr. 'In Heu thePeof . . '., '. precetiented three new medlcxnes to 
thc follow{ng: "ll"-ragraph .shall·not.apply to follows. .. ... ,:. .... ";.:.' . ,:.:.-,. "'::'- ...... ; marl!:e.t .. :eachyear by the beginning.' of 
a part!al-plrth abortion. thit Is necessary to . At the end of the'amendment, .add .the:.!,oh the. next century. This Is an enorm'ous 
sa ve the 11fe' of a m,ot1ier .. whose life' Is endan', lowing. new sentene.: "The,· prohibition .In ': d' , 'It 111 I' thr f ld"t _'.' 
gered 'by a physical dI~~r<!~r. illness.· or in- sectipn .1531(a). of ,title 18, Unlted .. ,S~!;es': .. en eav.or.. w requ re ,ee 0 . n· 
jury. provided that'no"other:med!cal proce' , Code. shall not apply to 8JlY abortlonJperc "crea;se In Olaxo Wellcome s resell-reh 
dure would surnce for that· purpose." formed prior to the viability of the·fetu~,·.or. and'deve10pment produc.tl vlty.'· . 

Tb!s paragraph.shall:become effective one after;vlabllity·where. In the. medlca.l:1udg- . 'The"me~er' of Glaxo and Burro.ughs 
day after enactment. ment oC:the attending PhYslolan .. ·theJabor';. Wel~col'ne .pr~.d)lced an enormous pqrt

PRYOR ,(ANDOTHERS) 
AMENDMENT .NO .. 3OB2 

tlon Is necessary to preserYe"th. life, of.-.the .. folio '., of- . research and developtrient. 
woman or avert sedous ,~lIverse health.' con,: , 'projectS: ,'!'he. ensure the most :efflclimt. 
s?quences to the woman. ,. ,'., 'i'" . integration of the two firI1ls, the,.entlre 

Mr. ·PRYOR (for.hlmself, Mr. CHAFEE, -,-'-,---':';"~" .. ' .' .portfollo was· reviewed according to' 
and Mr. BROWN) proposed an amend- U 0 O' ' S TO' rigorous standards. The resulting R&D 

A THORITY:F MER ECT~. EE " ..... '. port'~.ollo.' 'n, ow· inchides' 50 major 're-ment to· the blll, H.R. '1833. supra; as .' 
" follows: .' ,'". . ", "".,. search' projects and ' 93 . development 

At the'approprl8:te p(iI;ce,:·lnSert the follow- projectS. These projects run the gamut 
Ing uew section: :: . from C8Xd1ov8.sc·U1ar·dlsease and cancer 
SEC .. APPROVAL:AND ,MARKETING .OF PRE- unanimous . t.o the neurosciences: Significant .. re, 

SCRlPl10NDRVG8; .. ,·tee on· ··soUrcesare:,.,belng. commjtted"tO: 
(al ApPROVAL OF'APPLICATIONS OF GENERIC Tuesda,y; :projects Involving the ·respiratory sys~, . 

DRUGs.~For puii>08e8~o'i'.~acc.e·PtaDce a.rid con- . "'lAi.O '" .. "te " t1 viral i-' tl . th . tr' I 

... a •... a.~~.~t~~~~~~~~~~~!:~~~~:.·I~mi:;'~<.an;. c ,:.=ec. on:. e'cen e. s!derat!on:by.the Stic~'tar:Yj)f'an application .hea.r1ng' ·13ystem: .. and,·other areas;. 'To ... : .. ". 
under"subsec,tions (b);'.(ol.-, "lll1:(J):o(-'section"· :'nomic ': ' "Wellcome's total' ,R&D' .:':, 
505 .• nd subsec_tloIls.-(b), '<pl"'l'nd ('!).of,sec- , . 1995'wlIF'exceed $1:9.'b!l~ 
tion 512:ofthe Federal Food; Drug, 8Jld Cos- , :'''.', '.: .. , '.,'.' '"'' .. ''' , 
met!e 'Act (2IU.S;C~· 35Ir'(b), '(0), and (J):and 
360b (b);·(c).,anll·:(n»;,the··e%l>lration'1lat6·.Of 
a pateDt,that Is the"SubjeCt ·or.a certification 
under· section 505(bX2XAj;.(I1);;(IIi);.io,r:·(lv), 
sect!~n .. 505(J)(2)(A,l(vll).-·QJ;l,.{lll); .. or· (IV;), . or . 

Act ... respecti vely " ,Dl&4e.;:llh'"n ,,:applicatIOn. ' 
submitted prior t<i;Jwle:;.8,',.-'i,ii95: or. in' ~na!), . 
pl!cation submitted': .... .,,' . 'r: that,d .. te jn 

whlcb-th.'.ippucant ... •. that·:.ubBt&n;· ::~:~~~~~~;~;;~~~~fe),~~~:f~ ttal lD~i~Btment/wa;;~: ,"' e~\pi1or.: t;O';Ju.n:o:,:a;' _'~: 
1995. s!lii.!f, be deem6d:iP, "·:the,da.·te'6n 'which . 

8u~h ·;~t6n~·/.w·~~(.)ui.y"~·j~~tred:: urid~r'/~e . ;~~fJ~~~~~~~~;~~~~a~ 
~~7::~~·~.~~.:J~~ie~~~~~~~,~.~~~;!~, : 9 

(blMAlU<ETlNG,GENEIiUc;Dauos.-The.rem- )~ii~~~~~~~1111 . edisS;iO! ~etlq~;~l'<~X()';-Qf;t1t\.,~, lJ~ted 
. States 99'l.e, s!u.l!,l'1l9,,_e,P.P.ly.to:a.cts-;J:.i< ,.~. 

(I)' .ot1la.t ,were, .comme1l.ood,·· ·or '(or " w:hlch ; ... ' . .tt;.~~~??;:~i4::;:t)f~i~~t.~r;/: 
. substaii.tl8.J· ·lnvestniJiil);i;,..'w§ji,;·mail • .':'Pilor,ito : ~~~.g~~~1;i!i~'1Isci)VEjr"~'lt:· .June:8:~1995;·:a.nc1·.~,.:"3':';.:,';~:~.:.:· .: -.,". ,<, ..... u 

.·.(2),tbat~Cam;'I~:.i,y·~,;asO;'::~f'~o- ''',:~~~r~~i~~~~~~~~~·rr~t~~~tal~tS;" 
t!on ,,J54(p)(I) ". as. amen1:liKhby. J "843al7:~;~~i;~~~~~i:4~~i!~~~~~!~:~:ri, . ,}ROund.. r··,: .. """ 

108'. ·.S[!I'n'3rs lla:ve . .:e.cC>Il8l1 !t~ '-'-:', .. ,"" __ ._ 

Round 
108 sa- . 
only' !f there hasbeen-.-.· .... lute· 'deepening 'ItS 

(I) the corrimercla)mariufacture, use, ofCer comm1tmentto the·.fUtUre of Ameri'can 
to sell. ·or"sale. wlth1ri"the"Unlted State. of .... __ ._._._." ·,;.·,:l. ' medi..clne ••. , . ". ,'. '.' .. 

~~~it~~v~~s~rl:';~~~s~~!6:1~~~~~;O:r8Jl ap: ". ." .. : .ci'LhowEii:ikoMt! .• ;:;":>:' ". . .. ,,',; 
(2) the !mportatlon'by the appHcantlnto ;. Mr~:FAIRcL6TII. 'Mt~ 'Presidciilt,.·'I .. THE, NATIONAL lilGHWAY SYST. EM .. 

the United 'States'of 8Jl approved' drug or of ESIGNATION ACT OF 1995 
.et!ve Ingred!ent used, Iii · .. n approved drug want 'to 8;pplaud a dramatic' Ii.ew}()o.m~· .. D . ' 
that is the subject 'of',an application de- '. mltment by Glil.xo WaUcoma," a·,·North ';' Mr.' JOHNSTON. 'Mi:-. President, on' 
,eMbed in subsectlon:(a).: . Carolina-baaed: pioneer' pharmaceutical- November 28, 1995, President Clinton . ..' .,.' 
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·H.R. ----

.... CoQrAOl' af Itcdrla illlll iIl"d the tolloft" biD; ........ rdIrrId til ~~CII ________ _ 

A BILL 
To amGDd titla 18, United State. Code, to _ partial

birth abOl'lliODG. 

1 B. it 6IIGGCati lIrI the SIfICSfC and Rowaae 01 ~ 

2 
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Union Calendar No. 138 
104THCONGRESS H R 1833 

1ST SESSION • • 
[Report No •. 104-267) 

To amend title 18, United States COde, to ban partial-birth abortions. 

IN THE HOUSE OF REPRESENTATIVES 

JUh"E 14, 1995 

Mr. CANADY of Florida (for himself, Mrs. VUC.Al\'OVICH, Mr. HALL of Ohio, 
Mr. HYDE, Mr. INGLIS of South Carolina, Mr. GooDLATTE, Mr. S~11TH 
of TClQl.S, Mrs.· S~11TH of Washington, r.k WELDOK of Florida, Mr. 
S~DTH of New Jersey, Mr. CHRISTEKSEK, Mr. DORl\~, Mr. HILLEARY, 

Mr. Bm..~"Il\G of Kentucky, Mr. CHABOT, Mr: EMERSON, Mr. 
HAYWORTII, Mr. LAROE"", Mr. W.u.sH, Mr. KKOLLEl'."BERG, Mr. TAL
EKT, Mr. WATTS of Oklahoma, Mn;. SEASTRAl\"D, Mr, BARTOK of' Texas, 
Mr. BRYAI\"T of Tennessee, Mr. YOUKG of Arkansas, Mr. LEwIs of Ken
tucky, Mr. STEARl\S, and Mr. McI",.osH) introduced the following bill; 
which was referred to the Committee on the Judiciary 

SEPl'ElIIBER 27, 1995 

Additional sponsors: Ur. STEl'-"HOLU, Mr. BARCIA, Mr. BLILEY, Mr. PETER

SON of Minnesota, Mr. HOSTETTLER, Mr. HOLDEI\, Mrs. CHENOWETH, 

Mr, VOLKlIlER, Mr. MANZULLO, Mr. KLIKlC, Mr. ScARBOROUGH, Mr. 
TAUZI1\, Mr. HAsTERT, Mr. LIPINSKI, 11k ISTOOK, Mr. BURTON of Indi
ana, Mr. HUTCHll\SOK, Mr. GUT~"ECHT, Mr. DOOLITTLE, Mr. BART
LETT at Maryland, Mr. TlAHRT, Mr. CR.-\JI,~, Mr. SIL\DEGG, Mr. CoL
LINS or Georgia, Mr. BARRETT or Nebraska, Mr, McDADE, Mr. MAs
CARA. Mr, SAuto~, Mr. BOKO, Mr. GR.\HAl.[, Mr. HU~'TER, Mr. SOLO

MOi'\, Mr. Ul'I"DERWOOD, Mr. WICKER, Mr. W.AMP, 11k OJl.TlZ, Mr, TAY

LOR ot North Carolina, Mr. TAYLOR of Mississippi, Mr. EKSIGK, Mrs. 
CUBTh-, Ms. Ros-LEHTTh~K, Mr. BOEHl\"ER, Mr. THORl\"'BERRY, Mr. 
HAsTll\GS of Washington, Mr. LIGHTFOOT, Mr. PORT)L\1\, Mr. HAYES, 
Mr. DIAZ-B.ALART, :hk CRAPO, Mrs. WALDHOLTZ, Mr. PAXON, Mr. 
MCCOLLUM, Mr. BACHUS, Mr, BROWh"BACK, Mr. R..uLu.L, Mr. BAKER 

of Louisiana, Mr. BARR, Mr. PARKER, Mr. HERGER, Ilk RAnANOVICH, 
Mr. RIGGS, Mr.' S.ur JOHKSOK of Texas, Mr. }L\1\TO!,(" Mr. DEAL of 
G€orgia, Mr, DELAY, Mr. PO~ffiO, Ilk SOUDER, Mr. DICKEY, Mr. BE-
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REUTER. Mr, SrOClOL\.1\", Mr. lI!cCRERY, Mr. OBERSTAR, Mr. 
WmTFIELD, Mr. COBURt-", Mr. ROEMER, Mr. BUKK of Oregon, Mr. 
MICA, Mr. CALVERT, Mr. Bun:R, Mr. FUl\"])ERBURK, Mr. STU)O', Mr. 
MYERS of Indiana, Mr. Krl\QSTOI\, Mr. CALLAftA!\, Mr. WALKER, Mr. 
WOLF, and Mr. NEUMAl\?\ 

SEPTEllrBER 27, 1995 

Reported with an amendment, committed to the Committee of the Whole 
House on the State of the Union, and ordered to be printed 

[Strike out all aner the enading elause and insert the part prinud in italic) 

. A BILL 
To amend title 18, United States Code, to ban partial

birth abortions. 

1 Be it enacted by the Senate and House of Representa,;; 

2 tives oftke United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 !phis Aeti ffitI:Y he eitea as tfte "Pamal Birth Aeeriiaft 

5 Btm Acl of 199&". 

6 SEG. a.. PROHIBITION ON PARTIAL BIRTH ABORTIONS. 

7 fa) IN GENER:A:L. Title ±S; Uftited States Cede, is 

8 amended by inserting ftfter eHaptep 1-3 the following'. 

9 "CHAPTER 74 PARTIAL BIRTH ABORTIONS 

.!..!&e, 
~ Partial bit ~ abo, tielh!i l'f'ehibibed. 

10 ~1-5&l Partial hiFth ahQriions pl'ohihited 

~ "\VhOC'IlCf', itt OF affecting interstate 6f' roreign 

12 cemmepee, Imowfngly perferffls tl; paptial birth ehortioft 

13 and thereby kills tl; fiumaft ~ shaH be tIDed UOOCI' this 

! 14 ~ 6P imprisoned net ffi6re ~!we yeB:l'S, 6P 00tfu 
I\..~ 

.BB 1833 RH 
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1 !.!f61 As 't'tSeti in this section, the term' 'parlial11i:rift 

2 abortion' means ftft &oortiofl in which the person perlerm 

3 ffig the allertion partially vaginally delivers a living ~ 

4 belere killing the fetlis ftRd completing the deli·lepY. 

5 "(c)(l) ~ mother, father, ftRd if the metRer h&s 

6 ~ attained the age ef lS years at the time e£ the &beP-

7 tieR; the ffiateJ'nal gi'RfldJ1af'CRts ef ~ futH9; ffiftY ffi e eMl 

8 aetion obtain apprepriate relief. 

1 0 ~ money damages fer ftH ifljtlfies, flsyeho 

11 logical ftftd physieal, oeeasioned: lly the vielation ef 

12 this section, ftfld 

13 ~ statutory damages equal to three times 

14 the eosi ef the partial birth &OOftioft, 

15 eveR if ftflY party consented: to #te performance ef en abel' 

16 t:ieft.: 

17 i!fdt A woman \lptffi whonl e paJ"tial birth abortion 

18 is peffoPffied may Hffii lle ~ted undep this sectiOft fep 

19 a censpiracy te violate ~ seetion, 6f' 8ft oft'eftSe liftdcl' 

20 seetioft ~ &; 6f' 4 e{ ~ title based Oft a ,~olatiOft ef tffis 

21 section. 

22 !.!{e1 It is an affirmative defense to a pP09e€1:ltion 6f' 

23 a civil action linder this secHoR, which ffi1:lSt be pro,r.ed By 

24 ft; JW€penderanee ef the evidence, that the partial birtft 

.HR 1833 RH 

P.04 



~~.~~~!~~:.~5 TUE 17: 42 
.i:: .•. ' .... ~;~',: ;: 

" . . . . .. 

:,: ...... ~' ~ . "'''J..,'.: J.. ••• ...... ,. 

ACOG GOVT RELATIONS FAX NO, 202 488 3985 P,Q5 

4 

1 abortiOft WftS performed by ft physieian wOO rcasoftably ~ 

2 Herree. 

3 ~ ifte partial birth abortion WftS ftccessary t.e 

4 save ihe life ftf the WOffiflR \tp6ft "'~'heffl it ~ fleI'-

5 rof'fflOO, ftfl:tl 

6 

7 tftaip'I:lppose." , 

8 W CLEiRWAL MfBND~mN'P. The table ef ehaptel"S 

9 fep ~ I ef title ~ United States Code, is amended ey 

10 inserting after the item f'elating t-o ehaptef' +3 the follow 

11 ffig fteW iteftr. 

~ Partial birih ~ ., ................................................... , ..... 1631", 

12 SECTION 1. SHORT TITLE. 

13 This Act may be cited as the "Partial-Birth Abortion 

14 Ban Act of 1995". 

15 SEC. Z. PROHIBITION ON PARTIAL-BIRTH ABORTIONS. 

16 (aJ IN GENERAL,-Title 18, United States Code, tS 

17 amended b1J inserting after chapter 73 the foZl-owing: 

18 "CHAPTER 74-PARTfAL.BIRTH ABORTIONS 

"Sec. 
"1531. Partial.birth. aOOrlilmS prohibited. 

19 "§ 1531. Partial-birth abortionB prohibited 

20 "(a) Whoever, in or affecting intel'state or foreign com-

21 merce, knowingly peiforms a partial-birth abortion and 

22 thereby' kills a human fetus shaU be fined under this title 

23 or imprisoned not more than two years, or both . 

• RR 1833 RH 
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1 (((b) As used in this section, the term./ 'partial-birth 

2 abortion' means an abortion in which the person peiform-

3 ing tM abortion partiaUy vaginally delivers a living fetus 

4 before kiUing tMfetm and completing the delivery. . 

5 (((c)(1) TM fatMr, and if the mother has 'Mt attained 

6 the age of 18 years at the time of the abortion, the maternal 

7 grandparents of the fetm, may in a civil action obtain ap-

8 propriate relief, unless the pregnancy resulted from the 

9 plaintiff's criminal conduct or the plaintiff consented to the 

10 abortion, 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

U(2) SUch relief slwll include-

(((A) rrwney damages for aU injuries, psycJw

logical and physical, occasioned by the violation of 

this sectionj and 

(((B) statutory damages equal to three times the 

cost of the partial-birth abortion. 

(((d) A woman upon whom a partial-birth abortion is 

perfonned may not be prosecuted under this section, for a 

conspiracy to violate this section, or for an offense under 

section 2, 3, or 4 of this title based on a violation of this 

21 section, 

22 (((e) It is an affirmative defense to a prosecution or 

23 a civil action under this section, which must be proved by 

24 a preponderance of the evidence, that the partial-birth ahor-

·HR 1839 RH 
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1 tion w~ peiformed by a physician wJw reasonably be-

2 lieved--

3 "(1) the parttal-birth abortion was necessary to 

4 

5 

6 

7 

save the life oj the mother,. and 

"(2) no other procedure would suffice for that 

" purpose .. 

(b) CLERICAL MIENDMENT.-' The table of chapters for 

8 part I of title 18, United States Code, ~s amended by insert- . 

9 ing after the item relating to chapter 73 the following MW 

10 item: 

"74. Partial.birth abortion" ..... " ........................................................ 1531 It • 

• HR ISS3 RH 
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EXECUTIve OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT' AND BUDGET 
WASHINGTON. D.C. 20503 

November 1, 1995 
(House) 

STATEMENT OF ADMINISTRATION POLICY. 
(THIS STATEMEm" IlAS BEEN COORDINATED BY OMS W1T1l TH2 CONCERNBD AOIINCIES.) 

H.R. 1833 -- Partial-Birth Abortion Ban Act of 1995 
(Rep. canady (R) FL and 115 others) 

The President believes that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her 
God. He believes that legal abortions should be safe and rara. 
The President has long opposed late term abortions except whera 
they are necessary to protect the lifaof the mother or where 
there is a threat to her health, consistent with the law. The 
Supreme Court has ruled that "~ forbids a state from 
interfering with a woman's choice to undergo an abortion 
procedure if continuing her pregnancy would constitute a threat 
to her health. II Therefore, the Administration cannot support 
H.R. 1833 because it fails to provide tor consideration ot the 
need to preserve the lite and health of the mother, consistent 
with the Supreme Court's decision in Roe v. Wade. 

Pay-As-YOU-GO Scoring 

H.R. 1833 would affect both direct spending and receipts; 
therefore, it is subject to the pay-as-you-go requirement of the 
Omnibus Budget Reconciliation hct of 1990. OMB's preliminary 
scoring estimate of this bill is zero. 
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NOTE TO MELANNE VERVEER 
BETSY MYERS 
ELENA KAGAN 
JENNIFER KLEIN 
DEBBIE FINE 
JUDy GOID 

Jeremy Ben:~ From: 

Subject: HR1833 Floor debate 

THE WHITE HOUSE 

WASHINGTON 

April 9, 1996 

FYI, attached are Rep. Johnson's floor remarks. They are not especially helpful. However, 
also note on the second page Rep. Becerra's remarks. His wife is apparently a high-risk ob
gyn, and he quotes ACOG's position for the record. 

I don't think this is too useful to include for the President's briefing. Let me know if you 
disagree. 
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whether it be chemical poisoning or I am not a criminal, Mr. Speaker. life and her fertility. She is now ex-
,mction, dismemberment of a baby, In And I am ashamed that what we are pectlng her next child. 
"his case a partially delivered baby doing today may, In !act, makes Inne- But wbat about the wemen who come 
killed with brain suctlen, this must be cent women, women who love children, after Cere en? What will happen to. 
brought to the ferefront so the people criminals. Coreen CestelJo, Mary-Dero- them, their health, their lives, their 
know exactly what Is going en. thy Lines, Claudia Ades, Viki Wilsen, families, If this life-saving precedure Is 

I hope the President says to. the bill Tammy Watts, and Vlkkl StelJa, all eutlawed? Congress has no. place In 
that he wilJ sign it. I hepe he signs It. wemen who. effered their most persenal their decisions and no place In their 
It is net likely. He wilJ have earned the steries about wanting to conceive and tragedies. 
legacy of being the abortien President. to have a levlng child and yet ceming Mrs. SCHROEDER. Mr. Speaker. I 
What a tragic, what a pathetic legacy· upon a physical and debilitating need yield 3 minutes to the gentlewoman 
to. be the abortlen President, especially to have a medical precedure. ' frem Cennectlcut [Mrs. JOHNSON]. 
a man who. ence in his past used to. be Teday we have legislatien that will Mrs. JOHNSON ef Cennectlcut. Mr. 
pre-life. net cever all cases where a weman's Speaker, I thank the gentleweman 

Mrs. SCHROEDER., Mr. Speaker, I life is in danger. The bUJ wilJ net pre- frem Celerade fer yielding me time. 
yield myself such time as I may vide a health exceptlen. H.R. 1833 cre- If yeur daughter and son-in-law were 
ce~~JPeaker, I am serry the gen- 'ates obstacles to medical research" and faced with the extraordinary tragedy ef 
tleman weuld net yield .. r wanted 'to. tra.g1caJJy the Ilfe ,exception will net discevering extreme fetal defermity 
point eut it does say it was the Con- pretect women. Criminals, we are mak- late In pregnancy er a Ilfe threatening 
ference ef Cathellc Bishepe' that cre- Ing. Wemen, their families, their physi- develepment with, abertlen being the 
ated that poster. " cia.ns. This is net the way to go.. enly altel'llAtive, weuld yeu, would 

Mr. Speaker, I yield 2 minutes to ,tlie In erder to suggest that these of us yeu, each individual Member ef this 
gentleweman from Hawaii [Mrs. MINK}. who. rise to support the rights ef body, want her to have available to her 

(Mrs. MINK ef Hawaii -asked and was wemen do not have a leve ef a higher the procedure that was the least 
given permiss1en to revise and extend autherity, hew shameful. This Is a bad threatening to her life and the most 
her remarks.) , ' bill. It, does net help this 'ceuntry. It protective, o.f her future reproductive 

Mrs. MINK ef HawaiI. Mr. Speaker, It does not help women, and it certainly capability and the, mest respectful ef 
is really trsgtc, tnIglc, that the per- does net help the leve we have fer eur the need fer the parents to be and their 
senal preblems and the 'anxieties of children. living children to meurn their tragic 
wemen, who face these, veri, very dif- Mr. CANADY ef Florida. Mr. Speak- less? 
f1cult decisiens ~hat, must be made er, I ,yield myself such time as I may, Censlder ,the experience ef Cereen 
with respect to their health and their censume. CestelJe. Mrs. Costello. and her husband 
safety and the integrity Of their'family Mr. Speaker, I want to respond to a held streng pro-life views, but were 
and to have these tragic circumstances Point that was made a few mements suddenly faced with the terrible and 
ef a person's life be used under these age abeut this biJI criminaJizing the painful truth of the preblems with her 
circumstances to advance this political activities of wemen and maklng'crlml- pregnancy. SpecialiSts had. determined 
goal ef trying to de away with ahor- naJs ef wemen. That Is simply net true. that the baby had. a lethal neurelogical 
tien. I weuld suggest that befere Members diserder. Dectors at ,Cedars-Sinal told 

But I think that the debate clearly ceme to the fleer to speak about the the Costellos that their daughter weuld 
points eut that what Is, being at- bill, they might want to read the bill. net live, and due to the amnietlc fluid 
tempted here is a denunclatlen ef,the The bill says' clearly a weman upon poellng'ln Mrs" Costelle's uterus, 'as 
rights ef wemen that have been created whem a partial-birth abortion Is per- weH as the baby's posltlen, there was a 
by the U.S. S\lpreme Court. That, is, formed may net be prosecuted under serieus risk of a ruptured uterus. Natu-
what Is at stake here. ,th18 section raJ birth or an induced' labor were Im-

It Is not this precedure that Is used' ibl C C tell th Id so few times 'eut ef necessity but it Is' Mr. Speaker, I reserve the balance ef poss e. oreen os 0 en cens -
the principle ef Interfering 'With 'the' my time. ered a caesarean sectlen, but the doc-

tors at her hespltal were adamant that 
doctor and the women that requIre ,this ' 0 1930 th k h h al h d ill 
procedure, taking away that right of a Mrs. SCHROEDER. Mr. Speaker, I SI:'P~s to:~~. e t an e were 
weman to make this dlIDcult deCision, ' yield 2 minutes to the distlngulshed She and her' husband chese net to 
taking away the right of a woman to gentlewoman ,from New Yerk [Mrs. risk leaving their ether children meth-
censult with her physiCian about what MALoNEY}, 1 b tlng ~ D&E d 
needs to. be done, allewlng the Congress ,Mrs ..... nNEY. Mr.' S~oker, I ~-e er ess y ep .er a proce ure. ' 

DUUJV ~ "" Because ef the safety ef the procedure, 
ef the United States to make these de- In eppositlen to H.R. 1833. In yet an- Cereen Is new pregnant again. 
cleiens. I think that is the mest'rep- ether attempt to rell back a weman's What right have we here in Cengress 
rehensible thing we ceuld even think right to choese, to reH back Roe versus en this fleer to Say to this family that 
efwe talk a.beut getting big govern- Wade, and make all abertlons illegal, yeu sheuld have risked mem's life and 
ment off ef the backs ef peeple. WeH, cheice ,opponents are putting ferward ignered yeur dector's advice? By what 

legislatien which ceuld endanger a authority de we tell these women that 
let us concentrate abeut what we are ....inman's Ii'e and her ab,'l,'ty to have 
trying to de teday. We are trying to. W,"," we knew mere in each ef their cases 
take away the rights ef reproductive children in the future. than their ewn physicians? 
freedem that the Supreme Court has Hew odd that the majerity party It Is Ironic that some of you here are 
established, which the ceurts have said weuld'describe Itself as family fliendly, advocating legislation that weuld as
we must not Interfere, and this Is what Plain and simple, the supporters ef this sure that managed 'care plans guaran
is before us today, and that is why this bill feel it is more important to. save a teed physicians the right to tell wemen 
Cengress must oppose it. That Is wp.y deemed fetus than the life ef a mether aJl the medical possibilities for treat
this bill must never beceme law. It is and her ability to. have children in the ment, and yet yeu will legislate here 
trying to dictate to the decters how to. future. ' tonight the denial to. women of' Amer-
practice and criminaJlze their prefes- Cereen CosteJle Is the mether ef two.. ica who face terribly tragic, painful, 
sien. I think It is outrageeus. The Dele amendment weuld net have personal circumstances ef the light to 

Mrs. SCHROEDER. Mr. Speaker, I allewed her to. use this precedure. have the medical precedure that in 
yield 1 minute to the gelKleweman Cereen CesteJlo said in frent of the truth is safest for them and mest pre
frem Texas [Ms. JACKSON-LEE}, a dis- Senate In her testlmeny that she weuld tective ef their reproductive capabil
tinguished member of the Committee have taken any child that God gave ity, assures them to the maximum ex
on the Judiciary. her. regardless ef any handicap. But tent possible that they will have mere 

Ms. JACKSON-LEE of Texas. Mr. her child .was a child that ceuld net children in their future. 
Speaker. I thank the gentleweman fer live. Fertunately fer Cereen and her Men ef the House ef Representatives. 
yielding this time to me. family, her decter was able to. save her wemen who are Members ef Cengress, 

---------------_.-.. _-_ .. - ._.-
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If It were your daughter. would you not the fact that when a woman and her 
want her Ufe and reproductive hopes unborn child have this type of proce
and dreams protected? Of course you dure. that only the woman leaves the 
would. Do not do this shortsighted. operating room. 
mean-spirited. terrible thing to women Mr. Speaker. I think we are all for-
In our Nation. getting one thing: A third trimester 

Mr. CANADY of Florida. Mr. Speak- baby has a very good chance of living. 
er. I yield 1 minute to the gentlewoman If It was allowed to be born without In
from North Carolina [Mrs. MYRICK]. terference. I urge my colleagues who 

Mrs. MYRICK. Mr. Speaker. I hon- might otherwise not support a prollfe 
estly believe that a lot of the problems piece of legislation to support this leg
we have today In society stem from the Islatlon. which simply and narrowly 
fact that we have no regard for human protects against partial birth abor
life. You can call me Old-fashioned. but tlons. . 
I believe every Individual born Into This debate Is not about a woman's 
this world Is special. needed and Impor- right to choose. because there are 
tanto other options. This debate today Is 

You know. our forefathers shared about putting an end to a 'procedure 
this philosophy when they wrote in our that kills a child just a few Inches from 
Declaration of Independence that we full birth. -
are endowed by our Creator with cer- Mrs. SCHROEDER. Mr. Speaker. I 
taln unalienable rights. that among yield 2 minutes to the gentleman from 
these are life. liberty. and the pursult California [Mr. BECERRA] a dlstln
of happiness. gulshed member of the Committee on 

I ask that:we consider the difference. the JudiCiary and also the spouse of a 
A doctor pect-orms a painful. cruel~ par- distinguished physician. 
tlal abortion one day. and It Is accept- Mr. BECERRA. Mr. SPeaker. I thank 
ed. And then the next day. If th:at same the gentlewoman for yielding me time. 
mother gave birth to the same age Mr. Speaker. I am confused. The de
child and then she killed her child. she bate I am hearing from that side has 
would be l)harged with murder. Only a nothing to .do with the medical proce
few hours separates these two acts. but· dure that It seems we are trying to 
one Is considered Justified and accept- . ban. I continue to hear people talk 
ed. even promoted. and the other Is about how we are conducting abortions 
considered unjust. There Is something on babies that otherwise would be able 
wrorig with our society today If we con- to survive; If the pregnancy were to go 
tlnue to justify such an unjust proce- to term. we would have a living baby. 
dure. When In fact. as my wife who happens 

Mrs. SCHROEDER. Mr. Speaker. I to be a high-risk obstetrlclan-gyne
yield 1 minute to the distinguished cologist who deals specifically with 
gentleman from Vermont [Mr. SAND- women who have difficult pregnancies. 
ERS]. has said. this Is not a procedure where 

Mr. SANDERS. Mr. Speaker • .I know you are talking about a fetus that will 
that there are some Members of Con- go to term and where you win. have a 
gress who believe they know every- healthy baby born. This Is a procedure 
thing about everything. but maybe that Is used when It Is fairly clear that 
once In awhile Members of this body the baby has no chance to live. and to 
might want to show a little humility. allow the pregnancy to go to term 
We are discussing a procedure which, would Jeopardize the health and per
as I understaIid It. Is used In .01 of 1 haps the life of the woman. So It seems 
percent of abortions, a situation which like the debate Is not really on point. 
occurs only under the most tragic eire Now. let me read something ·that 
cumstances. came from the American College of Ob-

Day after day we hear from our con- stetriclans and Gynecologists. those 
-servatlve friends about how the big. do'ctors that are asked to perform these 
bad Government should leave. people types of procedures and to protect the 
alone and get off of the backs of people. women involved. 
I would urge our conservati ve friends They state: 
to heed that advice on this occasion. The college finds very disturbing any ac-

This is a tragic circumstance. Let! tiOD by Congress that would supersede the 
the woman. let her family. let the phy- medical judgment of trsined physicians and 
slclan make that decision. not the poli- that would crimina!!ze medical procedures 
ticians in Congress. that may be necessary to save the life of a 

woman. Moreover. in defining what medical 
Mr. <?ANADY of Florida. Mr. Speak- procedures doctors mayor may not perform. 

er. I Yield 1 minute to the gentleman the b!ll employs terminology that Is not 
from Missouri [Mr. VOLKMER]. even recognized in the medical community. 

(Mr. VOLKMER asked and was given demonstrating why congressional. opinion 
permiSSion to revise and extend his re-' should never be substituted for professional 
marks.) medical Judgment. 

Mr. VOLKMER. Mr. Speaker. I rise Mr. Speaker. I think that states it' 
today In strong support of H.R. 1833, best. We have people here who are try
the Partial Birth Abortion Ban Act. ing to impose their opinion on a medi
Today's battle for the rights of the un- cal profession where technical. highly 
born differ from previous prolife and sophisticated, highly trained Indlvld
proabortion debates. Yes, this debate uals are being asked to perform IIfesav
today will not stop all abortions. It Ing procedures. 
will only stop one procedure. the par- It does not make sense. We should 
tial birth abortion. It brings to light stay out of this. We should let a woman 

make that very difficult choice of what 
type of procedure she would need' to 
preserve. her health and her life. and 
perhaps have a ·chance to 'have a preg
nancy that will be able to go to term. 

Mr. Speaker. I would urge Members 
to seriously consider voting strongly 
against this particular bill. because it 
does not do what the proponents say. 

Mrs. SCHROEDER. Mr. Speaker. I 
yield myself the balance of my time. 

The SPEAKER pro tempore (Mr. 
ROGERS). The gentlewoman from Colo
rado Is recognlzed for 2'h minutes. 

Mrs. SCHROEDER. Mr. Speaker, as a 
woman. when I am with my doctor. I 
want that doctor focused on my health. 
and . not on their criminal liability. 
What this bill does Is It will focus any 
doctor on steering away from what 
they think might be best for the pa
tient. because :they could serve 2 years 
In prison or they could have a crlinlnal 
record, or on and on and on. 

Mr. Speaker, I think every citizen 
thinks that that Is a zone of privacy. 
This CongreBB has never Interfered In 
that zone of PrIvacy between a famlly 
and their phYSician. Today. for the 
first time. if this bill becomes law, we 
will be moving to make an act criminal 
by a doctor. I much more trust my. doc
tor than I do Members of this body, I 
am sorry to say, so I get very angry 

. when I hear some of the things that 
have been said here. . . 

I have heard people talk about "Inhu
mane, brutal, gruesome. terrible." We 
have seen the drawings. The drawings 
were not done by the American College 
of GynecolOgists and Obstetricians. 
They do not support this bill. They 
were done, as they ,say rightfully. by 
the Catholic Conference of Bishops. 
Now. they have. the right to make their 
case here, :Dut; please •. again. I think 
most Americans trust their doctors to 
make those difficult deciSiOns. 

We have heard. about pain. we have 
heard about· everything. ·1 sat through 
those hearings. The anesthesiologists 
who testified said that there Is pain In 
everything. There Is pain In birth. So if 
we are just going to outlaw anything 
that Is painful. we· are going to be a 
very busy Congress. What they were 
saying is what. happened. some of. the 
advocates were misstating anesthesi
ology procedures. That Is poSSible, be
cause people here are not doctors. 

01945 
But they were not supporting the 

bill. They were just trying to set the 
record straight. Bottom line. as the 
gentlewoman from Kansas said. these 
are In very tragic circumstances. Only 
.01 percent of all abortions would be af
fected by this. These are basically a 
.handful of doctors. and thank goodness 
a handful of families. But I must say as 
one who has been there. one who al
most lost her life. I would be terribly 
resentful flf this happening. and I never 
thought it could happen to me. so I say 
to people. please. please, I know this Is 
a difficult Issue. 

Anything you cannot explain. any
thing that is difficult to explain. peo
ple hesitate to vote against. But please 
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Senate , . 

oj· . 

,Routi,;e' P1'Qucaings, l'agcsS180,7-S181 J6 

'Measures Introduced;\Tl{i~~',bi1is' nnd one' resolu
rion were incfOdu~~;'II~ (olio\Vs; S. 1450-]'152, ,10.1 
S. Con, Res. 34.' ,;' .. : , Page~ S18099-S18100 . . \'. . . . :" .... '" ~, .".' .: 
t.{easures Reported: ,Reporcs w(:re made 11$ fullows: 
." H.R. 665, [Q 1;0n[ro\ ~rime ,I>y n'lancla[()ry vicrim 
restiturion, with an ~mendmeflt in r~~ ,narure ()f a 
substitute, (S,.R~p~.",N~,:,\,Q4~,179), Page S18099 

ldeasures,Passed:' " , 
HtJus;ng for Oider Persons .A~/: By 94 yeas to ;; 

nny~ (Vote No. 590), Senare' passed B.R, 660, W 

,Ilme~d the Pair :Housing Act, co, modify eht: exemp
'tinn from' cectllin familian !icarus discrimimlr!o/l pro· 
hibitions 8ranred ro housing for old~n persons, afrer 

',agreeing to a comminee amendment in rlw naruri' 
of Il subscitute:. " ' ", Page. S18063··71 

Flag Desecration: ~nnce began 'consideration of a 
Illation to proceed, to the consideracion of S.J, R.,s. 

'31,: proposing an amen'dmem ro rhe Consriturion (If 
th~ Unir~d, Scart:s aur!1ori;dng ~he Congress and the 

'Srf\ces to prohibit ,he physical desecration (If ,he flilS 
of rhf,!U nited Scares. ,!. 

',,," ::::;;.pagu 818037~e. 818058-67',818059-83, 818086-87 
, :' 'Almodon ,WIIS 'entered, cQ,c1ose", furrher ddy.lre on 
'the mocion to proceed "to iconsi<iernrion of riit rt~oILl' 
cion, and, in accordance wirh the provision~ of rule 

,XXII of rhe Standing ,Rules of rheSenate. a vore Oil 

thc-Cloture, morion; .will occur on Friday, Dectmocr 
8,;:1995. ".;: ,I,," ',;,~-:, ", '.. '" Pos" Sl8080 

v--'-"' .... Partial-Birch' AbOrtion' Ban: Senare resumed '(on ~ 
sideriltion of H,R. 1833, to ilmend tide Ill; Unirt·., 
Srac~s, Code; co ban parrial-birth aborcioils, taking 
acrion on amendmen'ts proposed thereto,as' follows: 

',. 0',' ,'" '"- .'0 PlIIoes 918071-86 
",;Pending:, " . :: ~,;':, ." ," 
,(1) Smith Arnendmenr No; '3080,(0 provide a 

life-of-the-mocher exceprinn: Pesce S16071-btl 
(2) Dole Amendment No, 3081 (to Amendrnt:ut 

No, 3080), of a perfecting nac'ure, Pages S1S071-80 

(}) Pryor' Amendment No. 3082,' en darify ('errain 
provisions of law wich respecr torhe approval ~Ild 
markering of certain prescription druSs, Pago S18071 

(4) Boxer Amendment No. 30R3 {to Amendment 
No, WH2), to clarify rhe applicarion of cerrain provi
siolls wirll, respect [0 aborti()n.s where necessary to 
pCl:servt' [he liti· or he:al(h of ,I.e ", .. ma". Page 10180'1'1 

(5) Brown AIlle:ndmcllL N(), 3085, to limir rhe 
:lbilit}, of deadl:>t:ar fachel's amI diose who consenr to 
,I,., m,H hc.r n:""iving il parClal-birrh aborrion to col
lect relief Pagse 818071-72 

A l,nanim(lllS-Collsenc agret:menc ~as c .. -ached pro
vidillJ; lor funher consideC'.1rioJl of che hill and 

, arnencllll(;nrs pending (hereto. on Thursday, Decem
ber 7. 199'), page 818072 

Federal Reporting HCCJuirements:" Scna~e con
curred in Ihe amt'lIdnwm of che House ((j S, 790, 
[(J ProViLk for ~he modification or tljminadon of 
Federal reponing requiremems, wirh a fuccher 
am<:udlllt:m pmp<.,sc:d rlll'rct", :IS fi,llows; 

Pag08 S18106-14 

Dol" (for McCain/Levin) Amendme:nt No.' 3086, 
w nmh, ... "rrain rechnic,,1 corrections [0 the HOWie 

all1elJdl)lI:nr. , Page S18114 

AppoiJ'lments: 

C07lllllissio1J j(lr tbe Prcse'"lJtllirm of America's 
Heri/~~" Ahroad: The Chair. lin behalf of the Presi· 
denr p~ .. ,,;mpore, purslIanr tc> Puhli(' Law 9<J-H3" 
appoilln:d rhe; ti,llnwing individuals co rhe: Commi~
sion, tilJ' rhe Preservacion (,f America's Heritage 
Abroacf: Habbi, Chaskel Besser, of New York, E, 
Willi,Ull Crorry, of flori,b. MIU Ned Randier, of 
N~w York, Pago &1811:1 

Message,~ From rhe Presidcnr:' Senate' received rhe 
foll(JwiUt; Jl}c:ssages (rom rhe: Pn:siJc:nc of [he Unit .. d 
St:61rcs. 

Tr;'flSlllirrillg the iepon (In rhe adminisrration of 
expOH cOII(fols; felcrred to rhe C:nmmit!ee 01' fidnk· 
ing, Housing. and Urban Affairs, WM-IOO). , 

MC:;S;lf;(:S F,-oJ II (ht' President: 

1>fessag.:,s Frol1l tho:: lIollse; 

M.~~'~\'r"<Z';: n\:f{;J"rcd; 

MeaslIrt's Placed on Gtt.:"dar: 

Measures H"ad l;ir~c Tim,,; 

Pages S 180118~9 

Pag08 S18098~9 

Page S18099 

Pago 618099 

P8ge S18099 

Pago 618114 

D1421 
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\,~ ~MEN'l' NO. Calendar No. 

\ .j" \urpose: To provide a life-of-the-mother exception. 

\ •. / . IN 'l'l!E g., 1st Sess. 

AMENDMENT NQ _ 3080 

By ••••• ~ ••••••••••••••••••••••••.•.•••• _ .• 
e, 

To ..... :;;. .. 1.8.33 ............................. .. 
Referred ••••••••• a •••••••• ~ ••••••••••••••••••••••••••••••••••• •••••••• 

•....••••...••••....•••......•..•....•....••••...........•.... 
rinted 

AMENDMENT intended to be proposed by MR. SMITH 

Viz: 

On page 2, at the end of line 9, insert the following: 

This paragraph does not apply to a partial-birth abortion 

that is necessi;lry t:o savet:he life of a mother whose life is 

endangered by a physical disorder. illness. O~ injury, provided 

that.· no other medical procedure would suf fice for that purpose. 
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" 

'>. i # AMENDMEII'r NO. .. -, ~ "\ Calendar No • 
'\..: 

\

' ~ Purpose: To perfect the 
l the-mother exception • . ' .;i 

I IN THE SEl 

pending amendment providing a life-of-

1st Sess. 

AMENDMENr NQ 3081 

By ....... &~ ................................... .. ..s. . ' 
1ro .•••••••• ! •• ~~~~ •••••••••••••••••••••••••••••••• 
.. .ii:..~~ .. ;}..9.. 8. 9.. ........... . 

Referred to ' 
•....•••••••...•.•.••......•................•......••......... 

GPO:,1IM 64047S(macl 

Or. t.ed 

AMENDMENT intended to be proposed by MR. DOLE 

Viz: 

~ ~eQ~ the pending amendment, strike all after the word 
"This" and insert in lieu thereof the following: 

paragraph shall not apply to a partial-birth abortion that 

is necessary to save the life of a mother whose life is 

endangered by a phYBica~ disord.:.z:, .illness, or injury, provided 

that no other medical procedure would suffice for that purpose . 

-I ,f'" , ~ 
.:=:~ /';, \ :', .': t.::~ . .. ' ~ ..J 11'~ 
, 

,.,- ...... .,' -

. , .. - ,. .. ' . 
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O:\BAI\BAI95.C56 ::l.L.C. 

AlVIENDMENT NO. Calendar No. 

Purpose: To clarify the application. of (:ertain provisions with 
respect to abortions '..vher(' IIp.r:essary to preserve the 
life or health of the woman. 

!NTH AMENDMENT NQ 3083 
it Sess. 

To a . To .... ......... . •. ~ ... ~ ... 9. .. f..?:.r............. ·birth 

.... ~ .. ~R.. ... /..R..~~ ..................... . 
•.•....••.•...••••............................................ 

ReferI 
and ordered to be printed 

Ordered to lie on the table and to be printed 

AJ.rE)..TDMENT intended to be proposed by Mrs. BOXER 

Viz; 

1 

Ar & w.J) ~ fl.,.t... ~ " .... d. V .t, ~ ~ + l~~ 
OIl pagE 2, line Q, IIQi. a£tsl' ;11(3 }3Cliatt tft€ f"allonil!$ ) . ) 

1~~·.";.k~ '''' a ] *t ~G'\o\ ,S-~ I {it ~ T,'.JI« Ie 
2 new sentence: "ThW'! ! _il!!' nt'ilil@@ shall not apply to /L.i-/U s~ 

3 any abortion performed prior to the viability of the fetus, ~ I 

4 or after viability where, in the medical judgment of the 

5 attending physician, the abortion is necessary to preserve 

6 the life of the WOman or avert serious adverse health con-

7 sequences to the woman.". 



TO 9456'1028 P006/006 
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U: \ a . ..u \ O.-'JS5.C4"\ 

Purpose: To limit the ability of d~ac1 beat dads and those 
" .... ho consent to the procedure to collect relict' <1S pro<;.ided 
for in this sectioll. 

IN·1K .st Sess. 
AMENDMENT NQ 3085 

By .•• ~~ ••••••••••.••••.......... _ ....••.••••• 

'~.9 '.~: To .1.ft.'~ .. I..~;f..~............................... l*bit1:h 

•.....•••..•••.••••.••..•..•.....................•...•..•.•.•• 

.........••...•...•...•..•..••...•• \ ...............•... , ..... . 
B,I:~en 

," .. - . . 
GPO :,~ ..... 711 , ..... , 

ann oraerea to oe prmreCl 

Ordered to lie on the table and to b~ primed 

.ru!E):D~IEXT intended to be proposed b~' :'11'. BRI)\\'X 

VIZ: 

1 
14 . 

On page 2, J.4le~, strike :'(c)(l) Tlle father," and 

. .... . - ':.~':." . .... ,,' 

2 insert the following: "(cHI) The father, if mlllTied to the 

3 mother at the time she receives a partial·birth abortion 

4 procedure," . 
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Department of Obstetrics & Gynecology 

March 18, 1996 

JOHNS HOPKINS 
BAYVIEW MEDICAL CENTER 

Representative Charles Canady 
United States House of Representatives 

-Washington, D.C. 

Dear Mr. Canady: 

4940 Easlern Avenue 
Baltimore, MD 21224·2780 

(410) 550·03351 FAX (410) 550-0245 
TTY: (410) 550·0316 

I am Dr. Paul Blumenthal, a Board-Certified Obstetrician-Gynecologist 
practicing at Johns Hopkins Bayview Medical Center. I am an Associat~ 
Professor of Gynecology and Obstetrics at The Johns Hopkins' University 
and am the Medical Director of Planned Parenthood of Maryland. I am also 
a specialist in epidemiology and reproductive health care and am a Fellow 
of the American College of Obstetricians and Gyn~cologists: In addition, I 
am an advisor to the World Health Organization. and the United States 
Agency for International Development, on issues relating to safe 
motherhood, contraception and reproductive health care. As a result, I 
have traveled extensively for the Johns Hopkins Program in International 
Education in Reproductive Health, particularly in Africa and Southeast 
Asia, setting up programs to improve maternal health and access to safe 
and voluntary family planning services. 

I ask you to oppose HR1833, a bill designed to undermine a woman's 
right to proper reproductive health care, including abortion. and to 
interfere with a physician's ability to make proper medical decisions based 
on his or her judgment. 

In my capacity as an international advisor, I go to countries where 
access to abortion services is poor, where abortion is still illegal and where 
maternity wards continue to be filled with women suffering the effects of 
unsafe abortion. Many of them die. In fact, in many countries, the 
situation is similar to the way things were in the United States before safe 
and accessible abortion services were available; unsafe abortion is still the 
most common cause of maternal death. We believe that, in this country we 

Affiliate; oIlbe john,· Hopkim Hell/ill .\j"."1 

·n"Joh", liopkin, Ho,pil,J • ),,1\11, liopkin! Rawiew ~\,"ical (enter· John' Hopkin. Medical Sen-iccs Co~)orlliinn • John; Hopkin> Home Cue Group 
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have gotten beyond that point. We have recognized that women need and 
deserve access to safe abortion. It is thus our job to make those 
procedures safe, as well as to protect womens' lives during childbirth. 

It is quite clear that this bill would reduce access to safe abortion 
and would define the doctors who perform them as criminals. There is 
actually no formally recognized medical procedure to which the term 
referred to in this bill applies; it is therefore vague and medically 
incorrect. None of my colleagues know or could actually state whether the 
procedures they now perform could be covered under this bill. One can 
only assume that by intimidating providers with the constant threat of 
criminal accusations, the intent is to frighten the medical community. the 
same community which swears an ancient oath to use its knowledge and 
skills to serve and protect the lives of its patients, from performing 
pregnancy terminations at all. 

Proponents of the bill seem to be claiming that this will ban a 
particular procedure. However, as I noted, this procedure is not defined in 
such a way as to know exactly what it is that is being banned. However, 
even if it were clear, it would be unprecedented for a legislature to ban~ a 
particular procedure; essentially, to practice medicine from the house 
chamber without ever seeing a patient, understanding their needs ,and 
without knowing what physicians face on a day-to-day basis. ' 

The practice of high quality medicine requires that, in order to 
accomplish a given treatment or therapy, physicians need to be 
knowledgeable about and be able to perform a -variety of procedures. 
Planning such a procedure is done in consultation with the patient, based 
on the experience and training of the provider and the individual 
circumstances of the patient's condition. Sometimes, one plans to perform 
a certain surgical procedure, but, as a result of developments during the 
surgery andlor patient's condition, one must adapt and choose a different 
course or modify the procedure as originally planned. These decisions are 
often quite complex and mandate that physicians use their best 
professional and clinical judgment, most often, right on the spot. These are 
decisions which should be made by physicians and their patients alone. 
Indeed, when performing surgery there is no time for a call to the 
legislature, the supreme coun, or anyone else in order to ascertain a 
statutory position, or to request a waiver. physician and surgeons should 
be allowed to practice their art in accordance with time-honored peer 
review standards and with only the interests of the patient at heart. 

This bill evokes an image of we physicians requiring that our 
attorneys be present in the operating room, to advise and counsel us at 
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each step. If a procedure even appears to goes in a certain direction, we 
could be criminally charged. On the other hand, if we fail to use our best 
medical judgment, because of this law, they are exposed t6 charges of 
malpractice. negligence and would have violated both our own personal 
and professional standards, as well as the oath we have sworn for 
hundreds of years. 

To be sure, discussing abortion procedures, or any other type of 
surgery, is often not pleasant. On the other hand, neither is it easy to 
discuss lethal fetal conditions like skeletal dysplasia. This is a group of 
genetic syndromes which result in the birth of infants who are destined to 
die within the first few minutes to hours of life, and whose only 
experience of life is that of suffocation as they gasp in an attempt to 
breathe. 

Advances in prenatal detection may now· allow a couple to know thal 
this will be the fate of their wanted pregnancy. If a couple struggles with 
this information and then decide to terminate that pregnancy, it is my 
duty to help them, using the safest, most effective procedure I know. For 
these reasons and in order that physicians will always be able to put their 
patients' needs first, I urge you to reject HR1833. 

Sincerely, 

paUl~& MD, MPH 
Associate Professor of Gynecology and Obstetrics 
Johns Hopkins University 

I 

Note: The opinions expressed here are those of Dr. Blumenthal ~nd not necess~rily 
those of the Johns Hopkins University. The Johns Hopkins Health System or the 
Johns Hopkins Bayview Medical Center. 
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WILLIAM K. RASHBAUM. M.D .. P.C. 
20B EAST 72ND STREET 

The Honorable Charles Canady 
United States House of:Representatives 
Washington, DC 20515-0912 

March 19, 1996 

Dear Representative Canady: 

NEW YORK. N. Y. 10021 

TELEPHONE:: f21 2' 98B·9300 
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I write to you today to strongly urge your committee to rec:oosider HR. # 1833. I am a professor of Obstetrics 
and Gynecology at The Albert Einstein College of Medicine and The Cornell School of Medicine. r started 
performing and teaching Dilation and Evacuation techniques in 1978. 

My colleagues and I have completed over 19,000 procedures since we began. We have done the D&X , 
method that is under consideration in HR. 1833 routinely since 1979. This procedure is only per,formed in 
cases oflater gestational age. . 

To ban the D&X would only be making a very safe procedure more dangerous. Dilation and Evacuation 
requires surgical instruments that could result in rare but severe ~age to the mother. The D&X procedure 
does not require the use of these instruments. 

Outlawing the D&X will result in higher maternal health risks and mortality. The result to the fetus is the 
same - unfortunate but merciful termination regardless ofmethod. 

Please reconsider HR. # 1833 and leave medical decisions to physicians who are equipped with the necessary 
knowledge and experience to make them. 

Respectfully yours, 

William K. Rashbaum, MD 

TOTAL P.02 
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Herbert C. Jones, Jr., M.D., FACOG 
105 South Pantops Dr. 

Honorable Charles Canady 
U.S. House of Representatives 
The Capital 
Washington D.C. 
20510 

Dear Sir, 

Charlottesvtlle, Vlrgtnla 22901 
(8041 9n0200 

Wednesday 20, 1996 

As a physician who has delivered over (our thousand infants during my 
career I feel I can comment very strongly on a subject which legislators 
with no obstetrical training or exparience are trying to legislate. 

, , 
In 1956, I WAS trained and delivered an infant using basically the technique 

which is being legislated against. This approach has been utilized for yeats,snd 
was advocated for the aftercoming head when undeliverable. The decompression of 
the cranium by needle or trocar certainly is better than a caesarean section 
or a hysterotomy. 

-
To outlaw 9uch a procedure or to make the phYSician un~er extreme stress 

having to worry about legality is beyond resson. 

There have been two or three cases over the years that without knowledge 
of the ability to perform such a procedure would heve left my patient in 
jeopardy. As a physician in the delivery room a change in type of delivery 
may have to be instantaneous. It is awfully lonely on the firing l1ncjand yesJ 
there are occasions when time for a consult is unavailable even with a termination 
of pregnancy. 

As to the effece of anesthesia to a mother affecting II babyjonly Jim McMahon 
knows what he intended to say and with his unfortunate demisejthe women of AmeriCA 
lost a qualified, capable. considerate and courageous physician. 

Sincerl~ 

~~~r-------
Dr. Herber~~ Jones M.D. 
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ruNE 23, 1995 

METHODS OF ABORTION IN ADVANCED GESTATIONS: 
PRINCIPLES AND ruSK MANAGEMENT 

INTRODUCTION 

It probably is not surprising to the committee members that when I was first called 
to testify regarding the intact D and E, I was in the middle of a very busy clinical I 

schedule. In spite of this, I considered it an honor and a duty to accept the invitation. 

Ms. Ken Hamson, counsel to the subcommittee, saiq the omI testimony must be 
limited to 5 minutes. I informed her that 5 minutes was very-little time for such a 
complicated subject as surgery. Nevertheless, I worked on my testimony for about 15 
hours the following weekend and several more hours the evening of JWle 12th (Monday) 
after Ms. Harrison replied when questioned by me that the 5 minute limit WIIS firm. The 
next day I left a message with Ms. Harrison that despite my efforts, I was unable to cover 
even the rudiments in only 5 minutes and would not waut to mislead the committee with a 
statement that would obscure more than clarifY. I remarked finally that since written 
testimony had nO such limitations, I would be forwarding that lo Washington. 

Ms. Hamson called me at 5: I 0 the next morning (June 13th) at my home. She 
expressed dismay that I would be unable to come to Washington--that the committee was 
expecting me. I reiterated that despite working on it for more than 20 hours, 1 could not 
write a coherent statement regarding the Intact D and E that could be presented in 5 
minutes. Something so short might hinder rather help the committee get at the truth_ 

Further, I reminded her that I still had not received a 'written invitation to testify nOr a 
copy of the proposed legislation. Regarding the invitation, she responded that she wasn't 
"sure she could find a signed one." She did say that she would try to get me more time 
for my testimony and would contact me later in tli.e day. Although I did not leave the 
surgical center until I 1:00 P.M. WaShington time, I received no word. On June) 4 
(Wednesday) Ill. 3: I 0 P.M. I was told that the chairman was granting me 10 minutes. By 
that time, however, 1 had conflicting clinical responsibilities. I had forwarded printed 
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material days before. I left a message the evening of June 14th of the conflicts and hoped 
that the information already sent would be of some help. 

When I was told that the chainnan said on more than one .occasion that I was 
. unwilling to come and defend the surgery, I was dismayed at this misrepresentation of 
what really happened. J presume that the chairman was not told nor corrected by counsel 
at the hearing. 

PERSONAL AND PROFESSIONAL BACKGROUND 

] am a married physician with a loving wife of more than 20 years and two 
blessed teenage children. I am the fOWlder and medical director of the Eve SUrgical 
Centers in Los Angeles. It is an organization that provides abortions to patients that-
are almost entirely physician referred. I 

PATIENT REFERRAL SOURCES 

Institutions that use these services include the medical schools in both northern 
and southern California, and medical teaching institutions from across the cmmtry and 
the world. Most of the physicians who refer are either Ob/Gyns, perinatoiogiEts, 
genetic specialists. and many physicians who perform abortions themselves. 
Obviously. the simpler abortions are perfonned by the patient's private physician., as is 
appropriate. The preponderance of our referrals are situations of a particularly difficult 
nature. We are often referred to as providing the abortion of last resort. 

The heads of ObiGyn departments and Divisions of Perinatology at the teaching 
instiMions refer regularly to our services. I assure you that physicians in California do 
not refer casUally. 

In addition, I direct the abortion training for the Obstetrics and Gyn~ology 
residents at Cedars-Sinai Medical Center, one ofthig nation's flnest teaching facilities. 

TYPICAL PATIENT 

Our typical patio;;n! is a married housewife and mother who is 30 years old and 
educated beyond high sclJool. She is accompanied by her husband and neither has a 
family lllstory of genetic disease. On the average, she has previously been seen by two 
otller physicians and was referred by one: or both of them. TIle pregnancy is 22 weeks 
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along and desired. Usually it is flawed by an abnormal number of chromosomes OJ' 

damage illustrated via ultrasonography. Both she and her husband have an enonnous 
emotional investment in the pregnancy. Often, these are couples with relative 
infertility who have gone through in vitro fertilization or other infertility techniques. 
They are Christi!l.llS·. 

The above description was generated averaging our experiences. The ages, for 
example, range from 11 to 50. They come from all walks oflife, from the illiterate to 
the professional. from the scculac bwnanist to the Christian rightist. They defy 
demographic classification. 

LEGISLATIVE INTENT 

It is evident from this legislation that it is the first volley in an attempt to remove I 

personal choice in pregnancy from families and give it to politicians. It is ironic that 
the Republican party, having won control of Congress forthe first time since 1952 
under the banner that they were going to .... get government off the people's backs" is 
now proposing to micro-manage the most intimate details of family life, to dictate from 
Washington what, s~jficaJly, should be done when a pregnancy gocs wrong
specific,aliy, right down to the choice of surgery! 

Thill degree of govenunent intrusion into thc personal lives of citizens is truly 
frightening. A case of the late discovery of a severely flawed fetus in a vel)' much 
wanted pregnancy is a complicated problem that combines elements ofsUf"gery, 
psychiatry and genetics. 'These difficult decisions can only be made by a woman in the 
privacy of her physician's consultation room. To propose that politicians usurp her 
authority defies common sensc. 

It is difficult for me to understand how a legislator, without any facts or any 
understanding of the situation ,could judge these people, l1lU)dcuff their physicians and 
compromise their safety. 

CLINICAL STRA TEGY OF ABORTION 

There arc SeVeI'd] So'lfe options available to the physician and patient when 
intcrruption of II pregnancy is indica.J:ed: vacuum aspiration, inducing labor, classicul D 
and E, intact D and E. and, very rarely, hysterotomy (c-scction). In every abortion, the 
pregnancy is cvacuated by force - either pushing or pulling. The mc'{\icaJ terms arc 
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"induction" and "extruction", but the basic and characterizing difference is the type of 
force employed. , 

An exhaustive discussion of these various approaches is beyond the scope of this 
submission aDd not pertinent to the proposed legislation. lrrtact D and E will be discussed 
in some detail. 

INTACT D AND E 
(IDE) 

In more than 20 years of clinical experience, I have fOWld the intact D and E 
prC!vides Wlique advantages and protec~ the woman from complications better than other 
methods in certain clinical scenarios. In 1983, I developed the surgical technique that 
makes possible the intact extraction of the fetus in advanced pregnancies. As you will 
see from the following testimony, it is certainly one of the safest approaches to the . 
most difficult of abortions. Although IDE was first performed in 1983, it wasn't Wltil 

1989 that it was presented in Canada at an international risk management seminar. 
Experience suggests that it is safe and hIlS special advantages over the classical methods. 

D and E probably originates in the medical literature with VanDe Venter in the 
17th century where he describes it as a lifesaving procedure. 

CERVICAL DILATION 

To determine the diameter to which the cervical canal should be stretched, an 
ultrasound is used to measure the fetus. The largest diameter that cannot be reduced in size 
becomes the target to which the cervical canal must be dilated. 

The next clinical problem is pace, that is, how quickly to dilate. Every cervix is 
different in Unns of intrinsic elasticity, The surgeon must acquiesce to cervical authority 
and proceed at. the pace it dictates. To do otherwise, is to risk exceeding the elastic limit. 

. perhaps tearing the cervix, or threa1ening its competence. The goal is to preserve the 
cervix 30 that it can sustain future pregnancies 

FETAL EXTRACTlON 

Once dilation is sufficient, the ultrasound is repeated. Dimensions are double 
checked. Fetal and placental position are detennined. 

The mo.'it typical lie and presentation arc longitudinal with the head first. With the 
o:ccptio.: of an{"I1Ceph31y where Ole b:'ain is missing. 111(; ccn'ic.al djamct~r is always 
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smaller than the head. 'Therefore, it must be reduced in size to accommodate intact 
passage. Using a needle similar to that used in a spinal tap, fluid is removed in sufficient 
quantity to allow a forceps to apply routine traction and rotation maneuvers bringing 1be 
head through the cervix and out. 

MISCONCEPTIONS 

The fetus feels no pain through the entire series of procedures. This is because the 
mother is given narcotic analgesia at a dose based upon her weight. The narcotic is 
passed, via the placenta. directly into the fetal bloodstream. Due to the enormous weight 
difference, a medical coma is induced in the fetus. There isa neurological fetal demise. 
There is never a live birth. 

I 

BENEFITS OF IDE 

In the rare circumstance of a late pregnancy's needing to be aborted, the safest 
surgical alternative should he used. In my clinical opinion and experience, 1hjs ~ been 
shown to be IDE. (See appendix, figure II ). 

The risk of abortion is based on geometry. Something large must pass through 
something small. Specifically, the fetus must be brought out through a small, very 
vascular canaL Also, in late pregnancy, the tissue integrity of the fetus is quite substantial 
compared to that of the cervix, This poses an increasing threat to the cervix as the 
gestation gets larger. In addition, as time passes, the cervix becomes softer and its blood 
supply increases mpidly. This nmkes for a daunting situation which repays the heavy 
handed sw-geon with brisk bleeding. The seat of risk, therefore, are these two disparities -
size and tissue constitution. Before any attempt is made to remove the pregnancy, the 
endocervical crulaI must 1>:: enlarged. The critical difference in this method is the speciftc 
goal of eliminating the size difference between the fetus and the canal by simply making 
the cervix lar~r and the fetus smaller. The main benefit is the extraction requires a 
minimum of force which tr!l.llSlates into less trauma to the lower uterine segment. This 
approach, although tedious, is remarkably atraumatic. The average blood loss is 63 ccs, 
less than half of a cupful. (See appendix, figure 9.) If the IDE is removed from the 
therapeutic armamentarium of the surgeon, unnecessary complications will occur. 

Furthermore there nrc emotional benefits to the family. The fetus can be dressed, 
photographs taken, ;md taken t;) the family so that they can hold it and spend time 
togdilcr. Also, sir.<.:<: there is no disn;pl j')ll. ~~ Card1] I ;tutors:' can he pcrfonDed anci " 

.. , . 
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more precise diagnosis made. This is critical for the genetic counseling that is a very 
important part of these services. In vast majority of these families they are keenly 
interested in having more children. More specific prenatal. care can be instituted and a 
more precise prenatal evalWltion can be done with the next pregnancy. 

SAFETY 
In our series, since IDE was begun in 1983, there have been no deaths,no uterine 

perforations, and no hysterectomies. For the same period, there have beeil no major . 
complications in any case of a gestation of less than 24 weeks. 

In the 3rd trimester, the most rare and difficult of cases, there have occurred a total 
of only 5 major complications. (See appendix - figures II and 26.) This is a 1% 
complication rate. Nothing lower than this is reported jn the scientific literature. 

/ 

CHOICES 

In the desired pn:gnancy, when the baby is damaged or the mother is at risk, the 
decision to abort may be intellectually obvious, but emotionally it is always a personal 
anguish of enormous proportions. It is not referred to nor is it thought of as a fetus. TIIis 
is this mother's baby. Even though] have counseled parents for more 20 yeanl, I only 
know that 1 cannot know. I cannot possibly know what this kind of choice is like. 

For the physician who is willing to help the patient in this dilemma, choices are 
few. Intact D and E can often be the best among a short list of difficult options. 

CONCLUSION 

A woman late in pregnancy, i.e., beyond 18 weeks., who is considering the option 
of interrupting her pregnaricY must analyze the options and the risks. The physician's 
primary duty is to edu~ her. The explanation must be 'complete, unbiased, and 
scientifically based. The atmosphere should be unhurried, non-judgmental, and respectful 
of her personal sovereignty. 

Dealing with the tragic situations that I confront daily makes In!: constantly aware 
that I can only limit the hurt by doing gentle surgery flI1d giving sympathetic counsel. 
Medical science cannot uffer what is presently out of its reach and save this family's child. 
The best it can do jg spare these families the worse alternative of continuing the 
pregnancy, which would only il1crea~c Lhc ri~k <1nd PCTJx'1.uatc the mi~'. 
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My colleagues and I are driven by our concern for the health and well-being of oW" 
patients. To be able to do our best for them, we must be unfettered and be allowed the 
professional freedom to offer the safest alternatives. TIlls attempt by congress to micro
manage one of the most difficult and private problems that can befall any of us is folly of 
the highest order. 

Respectfully submitted. -
C-. 
0- .. 

I 
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Major Complications 

Case #I nate LOG Age G PA C-SectiOD Dx Time & Type of Compliclltion 
I 12128/91 28 33 4 1 3 Yes Omphalocoele Time: Delo:yed 

Type: Infection 
2 2/6192 32 37 4 22 Yes Hydrocephaly [rune: Dilatation 

Irype: Hemorrhage 
3 3/9/93 28 30 6 24 Yes Fetal Anasarca Tune: DjllIllItion 

Polyhydnunnios Type: Hemon:bage -
4 4/14/93 4() 39 3 1 2 Yes Fetal Demise Tune: Ext:nu:tion 

DIe Type: Hemonhage 
5 1219/94 24 43 9 5 4 Yes Potter's Syndrome TIIIIC: Extraction 

DIe Type: HemDrrhage 

Case # Acute Blood Loss TrMDJllfusiOD No. of Units Days of Hospitalization Final Disposition 
I 7S cc 0 14 Recovered 
2 1500 cc 4 5 Recovered 
3 500-600 cc 0 1 Recovered 
4 >1500 cc >100 .. 12 Recovered --
5 650cc 4 3 , Recovered 

The above tabulates the main characteristics of the 5 major complications" in 
this series of more than 2,000 IDE cases. 

All were more than 30 years old, had children by prior c-section and were more 
than 5 1/2 months pregnant. 

Although this limited experience is not statistically significant, our major 
complication rate using intact D&E is approximately I % at extreme lengths of . 
gestation (24 to 40 wks) . 

• rvJ'~(Jr cOlllplice1ions are dcfin.d as dellth, hysteroctomy. unscheduled surger;,', r<""iS1ent tempenuun.: gr=t.or th,," H)I v fi)r 
ih;"cc d .. '1ys 01 blood k~ rcqairing tnm;,fu...~i(Jfi_ 

Fig. 26 
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Figure 9 

This figure shows two things. The background is a bar graph in 
which the number of cases is shown at each length of gestation. 
Overlying this is a line graph whose points are made up of the 
averages of blood loss for each length of gestation. 

In general, the blood loss increases as one proceeds from 12 to 40 
weeks, but does not increase substantially. There are two rather 
large average blood losses at 34 and 40 weeks. but there were very 
few cases done at these lengths of gestation and that should not be 
regarded as part of the trend. The horizontal line shows the average 
blood loss for the entire case population, which was 63 ce. 

Fig ~ 
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Major complications. 

In this series, there were five major complications. 

The background is generated by a bar graph which shows the 
number of cases at each length of gestation. The first one was a 
case of subacute bacterial endocarditis at 28 weeks that occurred 
the second week after the IDE. The fever persisted and was 
resistant to outpatient antibiotics. This was eventually diagnosed as 
SBE via a transesophageal ultrasound which showed vegetations on 
the cardiac valves. She was treated with intravenous antibiotics for 
six weeks, two weeks in the hospital and four weeks as an 
outpatient. She recovered without sequelae. 

'lbe other four complications all involved hemorrhage, Two 
occWTed during the dilatation process and two occurred during the 
extraction. The latter two were caused by disseminated 
intravascular coagulopathy. Three out of the four were transfused. 
'The one illustrated at 40 weeks had fulminant fibrinolysis and had 
to be given over 100 units of blood products, The other two 
patients needed transfusions offour units each. The longest 
hospitalization was 14 days. 

Fig 11 
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Good morning. 

I'm Dr. Mary Campbell, Medical Director of Planned Parenthood of 

Metropolitan Washington and a fellow of the American College of Obstetrics 

and Gynecology. I earned my medical degree and my masters in public health 

at Johns Hopkins University. I did a pediatric internship at the Children's 

Hospital in Oakland, California and did my OB/GYN residency at Sinai Hospital 

in Baltimore and Georgetown University. An additional qualification -- I spent 

last time last summer observing in Dr. James McMahon's clinic. Dr. McMahon 

was a leading practitioner of the intact 0 and E procedures. He died last month 

after a battle with cancer. 

Discussing abortion requires some basic knowledge about pregnancy. A . 

pregnancy lasts about forty weeks from the last menstrual period until bIrth, or 

about thirty-eight weeks from conception to birth. In thinking about pregnancy, 

possible complications, and the possibility and mechanics of termination, doctors 

divide pregnancy into thirds called trimesters. 

The first trimester is the first fourteen weeks of pregnancy. During this time, 

between one-fifth and one-sixth of all pregnancies abort spontaneously. At least 

fifty percent of these losses result from chromosomal abnormalities. 95.5 

percent of other abortions are done before 15 weeks. First trimester abortions 

are safe, simple procedures. Dilation of the cervix and aspiration or suction of 

the uterine contents generally takes only a few minutes. 

1 
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The second trimester is the period between fourteen and twenty seven weeks 

gestation. When I started my training in OB/GYN, twenty-seven weeks was the 

earliest a normal baby could be born and have any chance of living. Over the 

. past 15 years, the threshold of viability has been pushed back to about twenty

five weeks. 

Previability second trimester abortions pose more risk to a woman than a first 

trimester procedure because the fetus is larger, the uterus is larger and thinner 

and blood flow in the area is much increased. 

There are two major ways of performing a second trimester abortion. One 

method involves injecting into the amniotic fluid a substance that starts labor. 

This is called "instillation-induction." The woman has contractions and/goes 

through labor before delivering her fetus. This method requires a day or two or 

more in the hospital. 

A second method involves dilating the cervix (mouth of the womb) vaginally 

and removing the fetus passed into the uterus through the vagina. The f~tus can 

be removed intact or not intact. It is not necessarily clear ahead of time which 

will happen. The woman receives pain medicine for this procedure, which can 

be done on an outpatient basis. This procedure, dilation and extraction, has 

been shown in several studies -- including those sponsored by the Centers for 

Disease Control -- to be safer for the mother than instillation-induction. 

2 
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In the third trimester, abortion is nearly as dangerous as childbirth for the same 

reasons childbirth is dangerous. I must repeat, third trimester abortion for 

healthy babies is not available in this country. Indeed, it is the likelihood of 

anomalous babies dying in utero that causes their families and doctors to 

consider abortion, since fetal death in utero eventually disrupts mom's clotting 

system and leads to bleeding. 

In the third trimester, a very large object needs to come through a very small 

opening which is supplied with huge blood vessels. And since third trimester 

abortions most often involve fetal malformations, the fit can be much more 

difficult than that of a normal birth. 

The methods that I described for second trimester abortions are llsed with' 

adaptations in the third trimester. Induction of labor remains a possibilitY, But 

many of the malformed babies we are discussing can't assume a position 

necessary to help the uterine contractions dilate the:cervix. Many cannot assume 

any position compatible with spontaneous vaginal delivery. 

For instance, if a baby is lying sideways in the uterus, no amount of labor will 

result in delivery. Prolonged labor will eventually result in uterine rupture and 

maternal death. A woman is twice as likely to die with an induction procedure 

as with a D and E. 

Cesarian delivery becomes a possibility, but physicians are reluctant to subject a 

woman to a surgery that will not save her baby's life. A woman loses twice as 

much blood with a cesarian as with a vaginal delivery and a uterine scar -

3 
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especially from the vertical incision most often used with abnormal preterm 

fetuses - create an increased risk of uterine rupture in future pregnancies. A 

woman is 14 times as likely to die with a cesarian as with a D and E. 

The third alternative is a variant of the D and E I described for the second 

trimester. The cervix is dilated from below using small rods that absorb fluid 

and dilate the cervix over hours to days. When the cervix is open as wide as 

the fetal hip width, the mother is given pain medicine and the baby is drawn 

through the cervix. 

Much has been made of the fact that the head is decompressed before delivery. 

Only two-thirds of the dilation necessary for spontaneous vaginal delivery is. 

necessary for intact D and E, because this fluid is withdrawn from the fetal l)ead 

to permit easier delivery. This decreases the chances of cervical lacera60ns 

during the procedure and cervical incompetence in future pregnancies. Cervical 

incompetence refers to a cervix so weakened by trauma that it opens too early in 

pregnancy. In fact, decompressing the fetal head makes the procedure safe 

enough that Dr. McMahon performed over 2000 0 and E's with no maternal 

deaths and only five complications. The Drusshen's incisions that Dr. Pamela 

Smith refers to are not used in this country because of the danger of maternal 

hemorrhage. They were referred to in out of date textbooks as a way to save a 

baby's life when the mother was dying. 

Because of their severe malformations, an inch and a half is not all that prevents 

these infants from leading long, happy lives. 
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I oppose this bill for three medically-based reasons. 

First, this bill is intolerably vague. It attempts to prohibit a medical procedure 

without adequately describing the procedure in terms that doctors understand. 

Second, the bill's vagueness will have a chilling effect on the availability of 

abortion services. Physicians are unwilling to do things that might be illegal. 

Third, and most seriously, this bill outlaws the safest way of ending a third 

trimester pregnancy. Dilation and intact extraction is a safe procedure -- safer 

than induction, far safer than hysterotomy. There are no compelling reasons for 

Congress to ban the safest way to end these wanted pregnancies .gone tragically 

awry. I 
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Ooulder Abortion Clinic P.e. 

1130 Alpine Avenue 
l3oulder, Colorado 80304 
(J03) 447·1361 

Hon. Charles Canady 
House of Representatives 
washington, D.C. 20515 

Dear Representative Canady: 

RE: HR1833 

20 March 1996 

As I stated in my prepared testimony for the U.S. Senate 
on 17 November, 1995 (copy enclosed for inclusion in the 
current record), I wish to state.here again my opposition 
to HR1833. It is extremely bad legislation that sets a 
most dangerous precedent of legislative interference with 
medical and surgical practice. 

The bill purports to ban an operation, "Partial Birth 
Abortion," which has not been described in the medical 
literature. The title is itself a political ,statement 
which has nO'connection to medical facts. There is no ' 
demonstrated need for this legislation. There is Ino 
demand for this legislation by the medical community or 
by women who seek abortion services. This bill is not 
about medicine but about politics.. It should be 
eliminated from the legislative agenda. 

As a physician providing late abortion services, I see 
many women who are in extremely dangerous and precarious 
medical and surgical conditions. They require my 
assistance as a physician expert in abortion to save 
their lives and preserve their health. Anyrestrictions 
such as those proposed by HR1833 would have catastrophic 
consequences for the lives of those women. Sponsors of 
this bill obviously have no concept of the difficult 
choices and dangers faced by these women, nor, 
apparently, do the sponsors care about the fate of these 
women. This legislation is a grave disservice to them, 
and I will continue to speak out to inform the public of 
the utter stupidity and cruelty of this legislation. 

As for the spurious issue of whether the fetus is dead or 
alive at the time of the abortion procedure, and the 
cause of death, this is merely a pretext for stirring up 
fanatical and potentially lethal hatred for physicians 
who assist women with these difficult problems. It is 
moot. There is no fetal survival with current techniques 
of late abortion, regardless of anesthesia. 

Warren M. Hern, M.D., M.P.H., Ph.D. 

Diplomore. American Goard of Prevenrive Medicine 
Fellow, American College of Prevenrive MediCine 
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As a 'physician who has provided abortion services for 
tens of thousands of women since 1971, as the author of 
a major textbook on abortion and the author of dozens of 
professional and scientific papers on this subject, I 
condemn this blatant attempt to subvert the Roe v. Wade 
decision and the majority view of the American public 
that abortion should be safe, legal, and a matter between 
patient and physician. 

There must be no legislative interference with efforts by 
physicians to provide women with the safest possible 
health care in matters of abortion. 

HR1833 is a shameful and shamelessly cynical attempt to 
exploit the abortion issue forpoli.tical gain._ 

If the bill is passed in final form, I will strongly urge 
President Clinton to use his veto power to stop this 
demagogic attack on the rights and welfare of women. 

Sincerely, \ \ 

~ f/{ ~ ______ M.... -\\ .N '-------
Warren M. Hern, M.D., M.P.H., Ph.D. / 
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Thank you, Mr. Chairman, for the opportunity to 

submit a statement to this body concerning S. 939, the 

so-called "Partial Birth Abortion Ban Act" of 1995. I 

appreciate the invitation to prepare a statement that 

came to me from Senators Kennedy, Biden, and Specter as 

members of the Judiciary Cormnittee. I also deeply 

appreciate the joint request by Senators Hank Brown and 

Ben Nighthorse Campbell of Colorado that I be given an 

opportunity to testify in person and that my remarks be 

inserted in the record. Since I was not permitted to 

testify in person, I request that this written,statement 

be entered into the record as per the requests / by 

Senators Brown and Campbell. 

My name is Warren Martin Hern_ I am a physician 

engaged in private medical practice in Boulder, Colorado, 

where I specialize in outpatient abortion services. My 

formal medical training includes graduation from the 

University of Colorado School of Medicine in 1965 

followed by a one-year rotating internship at· Gorgas 

Hospital in the Panama Canal Zone. I subsequently served 

for two years as a cormnissioned officer in the United 

States Public Health Service assigned as a Peace Corps 

physician in Brazil. Following that, I studied public 

health and epidemiology at the University of North 
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In addition to my private medical practice, I hold 

several academic appointments. I am Assistant Clinical 

Professor of Obstetrics and Gynecology at the University 

of Colorado Health Sciences Center and Professor Adjunct 

in the Department of Anthropology, University of Colorado 

at Boulder. I also hold appointments in the USHSC 

Department of Preventive Medicine and Biometrics, 

Department of Family Medicine and at the University of 

Colorado at Denver, Department of Anthropology. 

Senate Bill 939 

The bill under consideration, S. 939, is ,called the 

"Partial Birth Abortion Ban Act," but there is no such 

thing as a "partial birth abortion." This is an 

operation which has never been described in the medical 

literature, and as far as I know, it does not exist. 

The bill's sponsors describe some procedures which have 

been performed for many generations in the case of 

obstetrical emergency. The operation mentioned in the 

Senate bill contains some elements of a procedure called 

an "Intact D & E," or "Intact Dilation and Evacuation" 

by some physicians during the course of scientific 

discussions of late abortions, but I have never heard the 

term, "partial birth abortion" in these discussions. As 

written, the bill describes aspects of an operation which 
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Amazon for a similar period. This is not a new idea. 

The specific operation described by the bill's 

sponsors involves routine version of a 20-week or later 

fetus into a breech (feet first) position, followed by 

extraction of the fetus up to the neck, when the base of 

the fetal skull is perforated with surgical instruments. 

At that point, the contents of the fetal skull are 

removed by vacuum aspiration using a hollow cannula. 

Since the fetus is usually dead by this point, whether 

due to an induced abortion or miscarriage, and since the 

head is under great pressure, the cerebral cqntents are 

often extruded without any intervention by the surg~on. 

The head collapses, permitting delivery of the more or 

less intact fetus. 

A variation of this procedure, which is usually 

preceded by several days of treatment to open the uterus 

so as to permit passage of the fetus, is decompression of 

the fetal skull as it presents first in the sequence of 

expUlsion or delivery of the fetus. Again, the fetus is 

usually dead at the point at which this occurs. I think 

fetal death is often brought about by infarction (death) 

of the placenta as the result of other kinds of treatment 

such as those that cause uterine irritability. 

A common approach to abortion by some obstetricians 
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for the fetus are secondary to the safety and welfare of 

the woman seeking the abortion. 

The possible advantages of Intact D & E procedure 

include a reduction of the risk of perforation of the 

uterus. Since most women seeking abortions are young 

women who hope to reproduce in the future, having a safe 

abortion technique for late abortion is of paramount 

importance, aside from the prevention of complications. 

Another advantage of the Intact D & E is that it 

eliminates the risk of embolism of cerebral tissue into 

the woman's blood stream. 

immediately fatal. 

This catastrophe cap be almost 

I 

I support the right of my medical colleagues to use 

whatever methods they deem appropriate to protect the 

woman's safety during this difficult procedure. It is 

simply not possible for others to second guess the 

surgeon's judgment in the operating room. That would be 

dangerous and unacceptable. 

Fetal Considerations 

According to biologist Clifford Grobstein and 

others, fetal neurological development well into the 

early part of the third trimester is insufficient for the 

fetus to experience what we regard as "pain." In 
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which was desired. She was a diabetic and had developed 

hyperemesis gravidarum (uncontrollable vomiting from 

pregnancy). She was starving to death. Her doctors were 

having difficulty keeping her alive. Her blood chemical 

balance was severely altered to the point that her heart 

could stop at any time. She was profoundly dehydrated. 

She was critically ill and could barely speak. Since she 

and her husband wanted the pregnancy, they tried 

everything to get her through it, but she was finally 

advised that she must have the abortion. While being 

flown to Boulder so that I could see her, she qlmost died 

in the airplane. I began her treatment immediately/and 

performed the abortion by one the techniques I have 

described here two days later. She .recovered completely 

and felt healthy again the next day. Without this 

operation, she would have died. 

Another woman with an advanced pregnancy was 

referred to me by a colleague in northern Colorado 

because her fetus had been found to have a severe genetic 

disorder. She and her husband both wanted the pregnancy 

to continue. The fetal disorder also caused a serious 

disease of the placenta, which, in turn, caused the 

woman's blood pressure to go up. When she arrived at my 

office, her blood pressure was starting to go up at an 

, . 
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anomalies. She was resting in my recovery room in 

preparation for her abortion, accompanied by her husband, 

when suddenly, without warning, the woman developed signs 

of shock, and I made a diagnosis of placental abruption. 

The placenta had torn away from the wall of the uterus 

and she was bleeding to death into the uterus. I carried 

her into my operating room without waiting for 

assistance, placed her on the operating table, and 

assembled my surgical team. My nurse held her fist on 

the patients aorta to keep her from bleeding to death 

while I did the abortion. As I began the proc;edure, two 

units of blood (about a quart) spurted out of her uterus, 

and she lost another unit during the operation. Without 

our preparations and my skill and eiperience, that woman 

would have died within minutes. 

Mr. Chairman, I did not have time with any of these 

cases to consult the United States Senate on the proper 

method of performing the abortions. 

Comparative risk of abortion and term birth 

Without medical treatment, the risk of death due to 

pregnancy and childbirth is in the range of 1 ~ o • This is 

measured by the maternal mortality ratio, which is the 

proportion of women dying from pregnancy or its effects 
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published in the journal Obstetrics and Gynecology in 

February, 1993, I described the experience of 124 

patients for whom I performed abortions in pregnancies 

complicated by severe fetal anomaly, diagnosed genetic 

disorder, or fetal death. The average length of 

pregnancy was 23 weeks with a few over 30 weeks. The 

major complication rate was less than 1% (one patient) 

In another comparative study of mine published one 

year ago in the American Journal of Obstetrics and 

Gynecology, 1001 patients whose pregnancies ranged from 

13 to 25 weeks in duration experienced, a major 

complication rate of 0.3%. Only 3 of these patie'nts 

experienced a major complication. 

Implications of S. 939 for medical practice 

Late abortion as currently practiced in the United 

States is a safe procedure that saves women's lives. The 

medical community has not determined the very best way to 

perform these procedures, and that cannot be determined 

by any legislature. That is a matter for scientific 

study and medical judgment. 

If S. 939 is passed into law, any physician 

performing any second trimester or later abortion could 

be prosecuted by an aggressive public prosecutor. It 
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University of Massachusetts 

Deportment ol Ob,tetric. &. Gynecolo8Y 
University of Mas.achu.ett9 MedIcal Center 
SS Lok. Avenue North 
Worcester. MA 01655 

Maureen PauL M.D., M.P.H .• f.A,C.O.G. As90ciate Prole.eor 
Director. Occupational Reproductive Huard, Center 

March 20,1996 

Representative Charles Canady 
u.s. House of Representatives 
Washington, D.C. 20515-0912 

P.02 

Office: 
119 Belmont St. 
WOK'oter, MA 01605 
(506) 793-6255 

FAX: (508) ?93-6063 

-- . __ ._ ... -Dear Representative Canady: 

I am writing to urge that your House Subcommittee on the Constitution oppose the passage of 
HR 1833. I am Associate Professor of Obstetrics and Gynecology at the University of 
Massachusetts Medical Center, as well as Medical Director ofPretenn Health Services in 
Brookline. Massachusetts. In my opinion, passage ofHR 1833 will result in an unprecendented 
Congressional intrusion into physicians' medical practice and will eliminate vital options for 
women whose tragic circumstances warrant later pregnancy termination. I 

Part ormy responsibilities as a faculty member at the University of Massachusetts is to staff the 
Labor and Delivery Unit that serves as the high-risk referral center for the Central Massachusetts 
region. Our Department cares for pregnant women throughout the area who have serious, and 
often life-threatening, medical conditions. We also offer prenatal diagnosis offetal conditions that, 
in some unfortunate cases, are incompatible with functional extrauterine life. Women with these 
medi.cal problems or who are carrying these wanted, but affected. fetuses may choose to tenninate 
the pregnancy - a decision which is among the most difficult and heart-wrenching that I have ever 
witnessed, 

Although I am an abortion provider, neither I nor any of my colleagues in Central Massachusetts 
possess the requisite skills to perform D and X procedures. Most of our patients are poor and 
cannot afford to travel to avail themselves of the procedure through experienced practitioners in 
other areas. As a result, the only altemative that we can offer to women with indications for tater 
pregnancy termination is induction of labor. 

Please find it in your hearts for one moment to picture this scenario. Because women in these 
circumstances require careful monitoring and skilled nursing care, they must undergo their 
induction on the Labor and Delivery Unit of our hospital, where other women are delivering 
normal infants. They undergo hours and hours (sometimes days) of induced labor, a process 
which may exacerbate their medical illnesses and perhaps threaten their very lives. lethe 
induction fails, they may require Cesarean section, which is major surgery and potentially risky, 
esp&ially to women with underlying medical problems. Even if the induction succeeds and a 
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woman delivers vaginally, the placenta quite frequently fails to pass spontaneously, requiring 
uterine curettage under anesthesia. After suffering through this process, a woman may deliver an 
infant who is alive at birth, only to watch that infant die after a few minutes to hours of life due to 
serious chromosomal defects and anomalies. The emotional pain that these women endure is 
unspeakable, and the fact that we have no alternative to offer them feels cruel and unjust. 

The D & X procedure offers a safe alternative to women in these tragic circumstances, one which· 
would be seriously undermined through passage ofHR 1833. Indeed. if Congress had the best 
interests of women in mind, it would. not only oppose HR 1833, but allocate resources to assure 
that more physicians are adequately educated and trained to offer the full range of treatment 
options to women who require later pregnancy tenninations, including the D & X procedure. As 
a physician, I have dedicated my life to preserving and enhancing the health and lives of women 
through appropriate medical interventions. That a Congress untrained in the priniciples and 
practice of medicine should dictate how physicians practice, interfere with the doctor-patient 
relationship, and determine what treatment options will be available to patients is both ridicu10ul 
and dangerous. 

Access to safe and legal abortion has had a dramatic impact on maternal mortality and morbidity 
in the United States. In 1965, reported illegal abortion deaths among American women 
accounted for over 17% of all pregnancy-related mortality that year (the real number of deaths is 
undoubtedly much higher, since many abortion-related deaths remained unreported as such); , 
today, abortion-related deaths are almost unheard of, and complication rates are exceed)ngly low. 
The risk of dying from pregnancy, labor, and childbirth is, in fact, at least 12 times higher'than the 
risk: of dying from a legal abortion. HR. 1833 is but one ofa long line of tactics undertaken by 
abortion opponents to make abortion inaccessible to women. By eliminating safe abortion 
options, passage ofHR 1833 will contribute to maternal morbidity and mortality for American 
women. 

I urge your Subcommittee to stand squarely for public health principles by opposing HR. 1833. I 
urge you to respect the law of the land that upholds women's right to reproductive choice, 
including later pregnancy tennination in some circumstances, by opposing HR 1833. I urge your 
Subcommittee to preserve the sanctity of medical practice and the doctor-patient relationship by 
opposing HR 1833. The lives of women depend on it. Thank you. 

Sincerely, 

Maureen Paul, M.D., M.P.H. 

P.83 
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IN THE UNITED ,STATES DISTRlcT"C:OtfflT=.: 
FOR THE SOtJ'I'K.tRN OISTRICT OF OHIO 
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WOKEN'S KEDICAL PROTtSSIO~AL 
CORP. 
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MAltTIH HASKELL, x. D. I 
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Case HO. C-l-9S-414 
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DECXSIOH ~ ENTRY ~RANTING p~HTIFrs' MOTZON FOR A 
PRELDCnruy ZH.rONCTIOH (DOC. #2) 1 OEFDroANTS, 
DCPLOYEES, Ac;EHTS, SERVANTS PlU:l.IKlNARILY ENJOIN'EO 
FROM ENFOaCrHG ANY PROVISION OF HOUSE BILL 135, 
P~ING A FINAL DECISION ON THE MERITS; COKFERENCE 
o.LL Sft ~ CE'l'ENUNE FURnER PROCEDURES TO BE 
IOLIDWED III THIS LITIGATION 

Havar, .inca the final shot of the civil War, over a 

century and a quarter aqo, has American society beQn facnd 

with an i.Que .0 pola~1:in~ 4n~, ct the aame ti:e, 50 totally 

incapable of ei~er raticnal discussion or co~promise, as is 
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~e ongoing controversy, ot which this case is but the latest 

chapter, OVer ~h. legality of a~tamptG ~y ths State to 

regulate abortion--the act of voluntarily terminating a 

pregnancy, prior to full tara. 1 

1 Aeco~dinq to the Sup~e=e Ccurt'. opinion in Boe v. Wad" 410 O.S. 113 
(197l). ~ntil the la.t halt of the nIneteenth c9n~ury, moot at&t.e used 
~h. 2n9LLah cammdn·Lav approAch to ~rtion, .hicn only cr~ln&llzed 
&borti.o" atter the fetu' ·ql.liekenO<i,· O~ movo4 1n ~, which typically 
oecu~red durin9 th. e~.anth to .1qhtaenth wask. of pr~ncy. ~ Olt 
132, 139. I" the latt.r halt of the aLn.t.entn C.ntury, 4 n~e~ of 
etate. en~ccad .tatute. wh1ch cr~lnalisad abortion, at ~y at.~. ot 
preqnancy. ~ at 139. By tne end Of the 1950a. moat .tatee banned illl 
abortion. except tho •• noc.a.~ry to pre.orva the life o~ ho~lth of the 
IDCIther , liL. ' 

In ~, the Supr~ Court held that & pregnant woman h&' & 
con.tit~tion&l right ~o privacy, ~nd8r the DUI Proce •• Cl&~.e of ~h. 
Pourtoanth A=Mndment to the United Stato. COn.tIt~tion, which prQ~.nt • 
• t •••• froe pro •• r1bln9 ~~tlon belor. Y~&b111tr' 410 U.S. at 1.1-~B. 
B2I aleo e.t&bli.hed a trime.tor fr&meWOrka durinq the fir.t trime.ter. 
tn. State co~lcS rtt:lt l.nt."f .ra vLttl the -.an'. lSaciaLe'n to hav. an 
abortion, dur~ng ~h •• econd trLe4.te~ and ~ntil v1&bility, the S~ate could 
raqulate abortion in way. that VQre ".a.cnably related to tha mother" 
haalth, after vl&billty, en. State could pro.cr~ &bertion, except whero 
nec ••• ary ~o·~r •• erw. the llf. or healtn ot the sathor, ~ at 163-65. 

In Planned par,ntbood v. CA.ty, 11l S.Ct. 2191 (1992). the Suprame 
CO~ r.affl~ ~ •• ·coneral hDldinq" tnae, prigr to viabilLty. the 
State could not prohibit any woman fro. obta1ninq &A abortion, b.o.~ •• of 
the vom&n'. liberty lntereDt a. protect.d by tho Fourteenth ~n4ment to 
the anl~.d State. Con.tl~ution. In centralt to ~, however, tho COurt 
placed a groater ~ha.i. on the StatO·' intQra8t Lft potontial lif. 
throuqho~t preqnancy, Accordingly, tha COurt di.cardad the tr~G.t.r 
Er~rk 1n aa., .nd allo_ed the ~~.t. tD ~~l~t. prG-v1~111ty 
abortIon. a& 10n9 a. tho regul~tion dId not i=POse an ·undue burden·, that 
i.e, a. long ol. the r~lation had neither "tho purpc •• or effect of 
plaeLng a .ubetantla1 ob.t4el. in the path of 4 wo=4n aaaking en abortlon 
of & nonviable fetuI," ~ at 2820-21. 

tn tn. rev r-az. linee ~ wa. dQcl~gd, .e.eral at at •• have 
eftaeeed r~latloo. on pre-9L~illty &bc~tlon., and the ~on.tIt~tLonality 
of .oee the .. reqYlation. hIe been challenged. ~,~, pl,nDed 
Plr.ntb291 y. ailler. 63 '.34 1'52 (8th Cir, 1995) ,.trikinq down parental 
noeilieaclOA pr091.1~ •• erLaln&l pravl.lon., and 01.11 penalty 
pra.L'l~1 uphaldiaq -.ndatory info~tion requirementQ): ian! L. Y. 
Qlnq.~.r, 61 r.34 14'3 (10th C1r. 1995) (.tri~n9 d~ ban Oft aDortion. 
alter 20 -0, 'etal aJrll8",l.-ntatlon ban, &Ad choiee of _thocS 
requLz .... t' ~phold1D9 Dedica1 .mArgency exc.~tion); llrge Vgmen'. Hellth 
Org. y. Ssb.fer, 11 r.34 526 (8th Clr. 1994) (upholdinq =an4ltocy 
inferaation reqvLr ... nt. 24-hour vaLtinq period. and .. dlea\ ~r9.ftey 
definition), Blrpe'It Mi,.i •• ippi, 992 P.2d 1335 (5th Cir., (~pholdinq 
~.ntal Clan •• nt r~lr_nt &Ad jllc;llc1a1 b)'"p ••• machanl. •• ), ~ c1en1.ec, 
114 S.Ct. 46& (19'3)1 Blrn •• V, ~ore, 910 r.ld 12 (5th Cir.) (~phcldinQ 
lnforaationa1 requlr ... nt Ln4 24·haur walting perlod), ~ denied, 113 
S.ct. &5' (1992" ut.h ~om.n'l Clinis. to£. ~! "&~ist, 844 r, Sqpp. 1482 
(D. Otah 1994) (upha14inq 24-hour waLting period and 88dical emergency 
~c.ptlonll planned Parenthood v. Moelx, SQ4 P. Supp. 1210 (D. Ariz. 1992) 
(atr1klftg d~ aed1e.l ~r9.noy dotLn1eioft, and d.finitLoft of medLeal 
procedure. wieh respect to Ln a:taoction). 

- 2 -
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OVer the course or six days of hearinqs, this Court has 

heard testimony from 4 number o~ medi~al practitioners, each 

expert in the rield in vhich he or she testified. TbiG Court 

believe5" that, ~eqardless or the per~onal opinions or these 

professionals, whether pro-cboice or pro-life, each testified, 

not in accordance with those personal opinions, ~ut rather on 

the casls of his or her medical opinion. So, too, has this 

court end.eavored to pu·t aside its personal opinion on the 
I 

issues herein. in order to render an opinion which it Delleves 

Is mandaeeO by the present state or ~e law. 

This ease presents a challenqe to the constitutiona1ity 

of House 8itl 1:55, which was enacted. by Ule Ohio Genera~ 

Assembly, 'on AUg\lst 16. 1995, and. was to have become affective 

on November'14, 1995. After hearinq two days of testimony, 

thig Court qranted a ten-day ~emporary Restraininq Order on 

Nove~r 13, 1995, which was extended for an additional ten 

dayg, and wag cot to oxpiro today, on DO~Gmber 13, 1995. 

Follovinq four additional days of testimony, the Court now 

i~suea a preli.inary 1njunction whi~h enjo1ns enforcement of 

the three majo~ portions of the Act: the ban on the use of the 

Dilation and EXtraction (·CiX-) abo~10n procedure; the ban on 

the part~. ot post-viability abortions, an~ the viability 

testing re~1ra.ent. curing the ettect1ve period or this 

preliminary injunction, no part at House Bill 135 may be 

enrorced, as there 1s no part Whicb appears eo be either 

constitutional, or sevel"ab.le, from the remainder of the Act. 
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Th1. A~t creates two separaCe bans, and a separate 

requirement with re;ard to post-via=ility abortions. First, 

the ,"ct bans 1;ho I1se or the D1la~ion anl1 Extraction ("O&X") 

procedura2 in all abortions. inoludinq those performed balora 

viability. C.R.C. S2919.15(B). Physicians who are 

criminally prosecuted or sued civilly for violating thia ban 

may aBsere. as an a%tl~elve defense, that all otber 

available abortion procedures would pose a qreatQr rick to the 
:. 

health or ~e pregnan~ woman. S 2919.1S(C}i 5 2307.!1(C). 

Second, the Act bans all post-viability abortions, .xcep~ 

Where necessary to prevent the pregnant woman's death, or to 

avoid a sAriou. risk o~ substantial and irreversiblo 

1mpairme~~_to a major bodily tunction. J S2919.l7(A). lor 

purp6,;es of. -the pOGt-via.bili~y ban only, ¥'y UnDorn child of: 

at least 24 weeks is presumed to be viable.- S 29l9.l7(C). 

Third, the Act alao imposes a viabili~y ~eatin9 requirement 

before an abortion may be performed after the 22nd-week of 

proqnancy. 5 2919.18. Unleoo a medical emersency exists. any 

physician intendlnq to perform a post-viability abortion must 

Z 'l'be DU Foeed~ i. de! i.n~ aa: 

~ ~.~ .. ~Lo. of • h~n p~~an~ by ~rpo'lly in •• rting & 
~1on 4e91ce into the .kuil of • tltV' to remave the brain. 
~11.C1aft and ~~&~i~ proe.du~.· da.. not lnol~d. either 
t~ .a~ioB cu~.t~.~. proeadyrl ot abortion or cbo Bu~ion 
UIli.rat1oll proo~ur. of Ulor1:1on. 

C ••• C. S 2919.1S(A). 
3 

Th. ~.c.~in&~lDa that a po.t-vi~11ity ~rtion 11 nee ••• &ry muat be 
.. d. 1ft good taith, &ad in the ... rei •• oC r.aaonable medical judgmaft~. C.a.c. S 2919.11(AI. 
4 

the g'lt.tional age i. eal~l.te4 tree the ftr,t day ot the l.e~ 
man,trual pa~1od of the prl9nant vcm&n. 5 2919.16(81. 

\' 
~ • 
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mee~ aevera1 requ1rBmen~s.S The Ac~ creates civil and 

criminal liability for violations of the D'X ban or tha po.e

v1atl111ty ban, and crimina.l liability for violations ot the 

viability testin~ raquiremQn~,6 

Plaintiff Women's Kedical Professional Corporation 

C-WHPC·) operates clinics and provides aborticn services in 

Kontgomery, Hamilton, and Summit Counties (Doc. 11, !5). 

plaintiff Haskell. a doctor affiliated with Plaintiff WHPC, 

formerly performed abortions/after the 24th week, but no 

lonqar does ~o: ho uaAG the D~X proce~Yre for 4bortions d~rinq 

the 21st to 24th week of gestation (~, 16). On October 27, 

1995, P1aintiffa tl1ed t~ls suit for declaratory and 

injunctiv.e: ralief from Illl provisions of the Act, on their o'ol'ft 

be~a1f and on behal~ of their PQtient~. PlaintiffS a1~ege 

that this Act imposes an unduo burden on the rights of their 

patien~D to choose en abortion, and, r~er, tna~ the Act's 

~ ~he following reqQ1remen~. appLr to po.t-vl~ility abortionl: (1) ~hB 
phYllclan mu.~ certify ~na naCOOI ty of the ~ortioa in writing, (2) a 
lacend phylicLan mu.e eertlfy the neaeaatty of the ~rtion in writing, 
aftar r •• iewing the pa~lent'a madlcAl recor~a And taBt., (JI thB abor~1on 
muat be partormed ~ & ~ealth ca~. facility ~hlCh ha. acco.a to neonatal. 
larYiee. tor pr ... tu~. infAnt., (4) ~h. phyalci~ Duet chooee the abo#tlon 
.. thQd Which proyi4 •• th~ belt opportunity tor the tatul to lurvi •• , 
unl... 1~ ~14 PO" • alvnltio&n~ly gr •• tar rlak of d •• ~ft to the prBgn4nt 
vca&n, or & •• r1ou. r1.~ of lubatanclal and irreversible l~irmone to a 
ma,oc bodily fUDctioft, and (5) ••• cond phYlic1&D mutt be pr •• ant at ebe 
&bOrtiae ~ oare fOr the unborn hUD&n. O.A.C. S 291'.17(B)(1). Th ••• 
condltioaa Deed nat be complied with 1f the phYlic1an determin •• , Ln 900d 
laitA ADd La t~ .a.~ei •• of re'lon&bl. modical judgsent, that & medical 
... r~&e7 .. L.t. &ad pre.e~t. compliance, S 2'1,.11(~)(21. 
6 

V101ation of tho 9Lablllty te.tlnq requiza=Ant 1s • fourth de9~O • 
• 1ad~e~or. O.R.e. I 2;1;.16(8). Vlo1atlgn ot eL~her ~hu D~ ban O~ ~he 
POlt-91~ility ban 1 •• te~rth de9r .. folony. S 2919.15(DI. S 2919.1'(D). 
Po pa~l.n~ upon vtw:a one of tha.e p"oc"'ur •• 11 pertorm.c1 or &tt_pted to 
be oertor.ed it na~ crLaiftally 11Lble. S 2919.15(ZI, S 2919.17(1). She 
aay, however, ~. \lithia one yoaz ot the proc.aure or attampted p~ocedur. 
~cr cClllllpln.&tory, i'QQL~lv., IU\4 oa_p1ary c1~gel,a. _11 al fol' eooto 
and attorney. £e ••• S 2301.51(B), I 2301.52(B). D.rl~ae1ge ola~e fo~ 
r.lle: may &l.o be br~9ht. S 2306.11(Dl(J)'(1). 

- 5 -
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provisiona are unconstitutionally vaque and fail to give 

physicians fair varnin9 aa to what ~ctiona will 1n~~ c.1minal 

and civ1l liability. AccQrdinily, tbey saak to enjoin the Act 

aa a vi~I.tion ot »laintift. ' rights to p.iv~cy, liberty, and 

due process, as quaranteed by the Fourteenth Amendment to the 

united States constitution. 

I, JurisdictloD. Ripeness. Standing. preliminary Injunction 
st.a nd:l;:ei 

Betore addre8Binq the merits ot Plaintiffs' requeat for a 

prelimin~ injunction, thiD Co~rt must addreao three issues 

relating to its jurisdiction over this·action. First. bacauae 

thia caGG involves a challenge to the con&titutionali~y of a, 

state statute under the United States Constitution, tederal .. 
question jurisdiction 1s proper under 28 q.s.c. 5 1331. 

Second, even though Plaintiff Haskall has nat yet bagn 

prosecQtad ~or violating ~ha Ac~, this case is ripe for 

decision because a doctor facinQ criminal PQnalt:iQ8-~or 

perrorm~n9 abortions may sue for pre-enforcemen~ review of the 

relevant statute. Doe v. 2g1tOQ, 410 U.S. 179, 188 (1973). 

Xli lrd, Pla1ntit,t Haskell has the necessary standing to 

raiae both hi. own riqh~8 an4 the rights of his patients. 

Becaue. Plaintiff Haskell has asserted that he intendS to 

continuo porror.inq the D&Xprocedure atter this law ~akes 

effect, he is at direct risk ot prosecution, and has standin~ 

to soak pre-enrorcement review 0' thi. statute. ~, 410 U.s. 

at 188. Given the close relationship betveen Plaintiff 

Baske11 end his patients, and given the obstacles which 

f 
! 

~ 
1 
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prevent pregnant women frOin'challenging this statute, 

includinq a desire for privacy and the imminent mootness of 

their claims, he may also assert third-party standing and 

raise the rights of his patients. Sicgl~~9n v. Wulff, 428 

U.S. 106 (1976) (plurality opinion) (alle.ing t·.,o doctors to 

sue for declaratory and injunctive relief fr~ state statute 

taking away Medicaid funding for abortions), cited ~ 
, I 

approval in Planned Parenthood Ass'n v. Cincinnati, 822 F.2d 

1390, 1396 (6th Cir. 1987). It is also noteworthy that in 

Planned Parenthood y. Casey, 112 S.Ct. 2791 (1992), an action 

for declaratory and injunctive relief from a state statute 

restricting the right to abortion was brought by similar 

plaintif~~: abortion clinics and a doctor. Based on the 

foregoing a~thoritYI Plaintiff Haskell ha~:standing to bring 

this action, and to assert both his own rights an~ the rights 

of his patients. Although Defendants have argued that the 

Plaintiff must show that a particular ... oman will be impacted 

by the Act in order to have standing to raise her rights, this 

Court agrees with Plaintiff Haskell's argument that such a 

showiAq i& unnecessary. It is SUfficient that Plaintiff 

Haskell has alleged that he regularly has patients upon whom 

he performathe procedure, and that he will have such in the 

future. 7 

',7 In addition, this, Court note. that one .~ch patient, Jane J:)oe I'WDber 2, 
't •• tified in thl1 heLrinq after her abortion V&II perfOrlllQd by Or. Ha.ke1l 
on NovQmber 30, 1995--two vee~ ~ the Act wa. to have taken effect. 
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Plaintiff Haskell also has standing to challenge the 

"',provisions ot the Act t,{hich ban post-viability abortions, 

codified at O.R.C. S 2919.1', and the viability testing 

requirement in O.R.C. S 2919.1a. Defer.dants have argued that 

he lacka standing to chalhnge thesQ pro· .. isions, because he 

only performs the D&X procedure up through the 2~th week of 

pregnancy (Defendant's Ke:orandu= in opposition, Doc. Ill, 

p.27, 34). The ban on post-viability abortions, however, 

imposes a rebuttable presumption of viability at 24 weeks, 

O.R.C. S 2919.17(C), which will apply to Plaintiff Haskell. 
I 

If, in certain cases, he is unable to rebut the presumption of 

viability, the remaining proviSions relating to the ban on 

post-viapility abortions will also apply to him. In addition, 

Plaintiff Haskell will have to satisfy th~:viability testing 

requirement for any patients he treats who are in or beyond 

their twenty-second week of pregnancy. Therefore, Plaintiff 

Haskell also has standing to challenge these provisions of 

House Bill 135. 

Plaintiff WMPC sues on behalf of its physicians who are 

employed at it. various affiliated locations, and on behalf of 

woaan vbo receive medical services, including abortions, at 

the.e i~tlona. This Court does not now reach the issue of 

whether Plaintiff "~C has standing to bring this action, due 
. 8 

to an inadequately developed factual record. This issue need 

8 Fer &zampl., although Plaintiff ~c ha ••••• :teO that it haa .tandinq 
becau .. it will incur civil liability undur the Act, this COurt deel net 
now have fact. sufficient to conclude that Plaintiff .~ may be civilly 
liable. 

- s -
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not be reached at this time, because Plaintiff Haskell's 

standing is sufficient to allow thig action to go forward. 

Accordingly, the remainder of thic opinion will use 

-Plaintiff- in the singular, in reference to Plaintiff 

Haskell. This Court no~ turns to the ~erits of Plaintiff's 

Motion for a Preliminary Injunction. 

When considering whether a preli~inari injunction is 

proper,thia Court must consider four factors: (1) the 

substantial likelihood of the Plaintiff's success on the 

merits; (2) whether the injunction will save the Plaintiff's 

patients from irreparable injury; (3) whether the injunction 

would harm others;9 and (4) whether the public interest would 

be serve~ .. by issuance of the injunction. International 

Longshoremen's Ass'n v. Norfolk Southern Corp., 927 F.2d 900, 

903 (6th Cir. 1991), cert. denied, 112 S.Ct. 63 (citinq In re 

OeLorean Motor Co., 755 F.2d 1223, 1228 (6th Cir. 1985». 

This Court need not conclude that all four factors support its 

decision. Chrysler Corp. v. Franklin Mint Corp., 1994 U.S. 

App. LEXIS 18389, at *4 (6th cir. 199~). Rather than.being 

-rigid and unbending requirements· that must be satisfied, 

the •• factor. are intended to guide this Court's diseretion in 

balancinq the equities. In re Eagle-Picher Industries~ tnc., 

963 F.2d 855, 859 (6th eire 1992). For example, the degree of 

likelihood of success which is required to issue a preliminary 

9 Thi. third prong ia allo construed a. a '~lancinq of ~iti •• ·; to wit, 
whether the harm which would be luffered by the Plaintiff if the 
injunction vere not qranted, outvei9ha the harm which would be .uttered by 
the Defendant if the injunction were to bQ granted. 

- 9 -
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injunction may vary according to the strength of the other 

factors. In re peLgr~an Motor Co., 755 F.2d at 1229. This 

Court must make specific findings as to each of these factors, 

unless fewQr are dispositive of the issue. International 

Longshoreman's Ass'n, 927 F.2d at 903. 

II. Plaintiff's Substantial Likelihood or Success on the 
Merits 

Plaintiff has asserted a nu:ber of ar~ents attacking 

the constitutionality ot the D&X ban, the post-viability ban, 

and the viability testing require~ent. Many of these 

arguments can be divided into two categories: first, those 

that assert that the Act either imposes an undue burden on a 

·woman's r;9ht to an abortion, or jeoparcHzes the pregnant 

woman's health, and is thus unconstitutio~al under Casey; 

second, those that assert that the Act is unconstitutionally 

vague. Before addressing these arguments, this Court will 

briefly set forth the relevant law to be applied to each of 

these categories. This Court will then consider each of the 

three challenged statutory proviSions in turn. 

A. Standards for Challenging Abortion Regulations 

1. Th' SUbstantive Law 

In Planned Parenthood v. Casey, a plurality of the 

Supreme Court held that viability marks the point at which the 

Stato'. interest in protecting the potential life of the fetus 

outveighs the pregnant woman's liberty interest in having an 

~ ... --.. ~-- ~ •• ~~~ ..... ""'v ~I"I ,. ~"rlic",l detennination that her own 
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life or health is at risk. 112 S.Ct. at 2816-17, 2819-2821. 

Before viability, states may not enact regulations which have 

-the purpose or effect of placing a substantial obstacle in 

the path·ot a woman &eaking an abortion .... • 112 S.Ct. at 

2820. Such regulations constitute an R~ndue burden- on a 

pregnant woman's right to have an abortion, and are an 

unconstitutional violation of her liberty interest, as 

guaranteed by the Fourteenth Amcn~ent to the United States 

constitution. ~ at 2819. After viability, however, the 

state may regulate and proscribe abortions "except where it is 

necessary, in appropriate medical jud~ent, for the 

preservation of the life or health of the mother." ~ at 

2821. ~eretore, whereas regulations which affect pre-

viability ~bortions are subject to an undue burden analysis, 

regulations vhich apply only to post-viability abortions ar~ 

presumptively valid, unless they have an adverse impact on the 

life or health of the pregnant ,,·oman. 

It has been suggested that ·strict scrutiny" should be 

applied to the medical necessity exception to the ban on post-
. 10 

viability abortions, codifiea at O.R.C. S 2919.17(A)(1). In 

the opinion ot this Court, a strict scrutiny approach would be 

iaproper in thi. specific situation, because it miqht allow'a 

state, in aome circumstances, to proscribe a post-viability 

abortion ~ ybere sucb an abortion is necessary to preserve 

10 
~ite obviCNIly, luc::h a llvel of ICrIltiny cannot ~ applied to the ban 

it .. lf, for ~ inltrllcel UI that a atate may ban &bortion. after 
viaDillty, un1111. an abortion 11 ne<:ollary, in the appropriate medical 
ju~nt, to pre.erve t~ l1f. or health of the mother. 

- II -
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the life or health of the mother. For example, in a Situation 

~here the mother is tCrQinally ill, and is only expected to 

live for a maximum of six months follo~ing the post-viability 

abortion" " that saves her life, a state tlight attet:lpt to arq1Je 

that its interest in the fetus's lite ~as actually ~ 

compelling than the mother's co:nPQlling intQrest in her own 

lif., and that this interest should allo~ it to forbid an 

abortion in that circumstance. 

This would force courts to decide when, and under what 

circumstances, an unborn child's life becomes tlore important, 

and more vorthy of protection, than the life of its mother. In 

the opinion of this Court, this inquiry is beyond the rea1m of 

lega1 ju~isprudence, and must be left to the discretion of the . " 

individual~"involved. Neither the legisl~ture, nor the 

-',courts, has either the legal or the ;oral authority' to balance 

the interests and the lives involved, and to make this 

decision. 

Therefore, this Court holds that although a state may ban 

moat abortions subsequent to viability, it may not take away a 

pregnant woman'. right, as recognized in Casey, to have a 

po.t-Tl~11ity abortion which is necessary to preserve her 

lit_ or "'ltb. A atrict scrutiny analysis could have the 

effect ot narrowing this exception, and should not be applied. 

Instead, any regulation which impinges upon or narrows this 

exception, must be declared to be unconstitutional. 
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2. Standard for Reyieying Facial Chsllenges to Abortion 
Regulations 

There is some dispute as to the proper showing which 

Plaintiff must maxQ in order to succeed in bringing this 

facial challenge. 11 Before the Supre~e Court's decision in 

Casey, a plaintiff bringing a facial challenge to a statute 

imposing restrictions on abortion faced thQ difficult burden 

of establishing -that no set of circ~s~ances exists under 

which the Act would bQ valid.- United States v, Salerno, 481 

U.S. 739, 745 (1987), !Q1lowpd ~ Rust V, SYllivan, SOO U.S. 

173, 183 (1991) (applying Salerno to facial challenge to 

regulations prohibiting facilities which receive federal funds 

from counseling, referring, or advocating abortion as a method 

of family .planning) i Ohio v, Mron Center for Reproductive 

Health, 497··U.S. 502, 514 (1990) (applying' Salerno to facial 

challenge to judicial bypass procedure for minors seeking 

abortions); cited in Webster y. Reproductive Health Services, 

492 U.S. 490, 524 (O'Connor, J., concurring) (applying Salerno 

to facial challenge to state la .... prohibiting use of public 

11 The difference betvwen challenqinq a Qtatute "on ita face,- .s in thi. 
ca.e, or 1n challeoging it "a. applied,- wa. recently explained by Juaeice 
Scalla, 

at&~u~ •• are ordinArily challenged "al applied"--that 18, 
~ plaiDe1ff contend. that application ot the .tatuee in ehe 
~icu1ar.contazt 1n which he haa acted, or 1n which be 
~. to act, ..auld be uncona'!;itutional. 'the practical 
eftect of hold1D9 a statute unconatitution4l "aa applied- ia 
to pre .. nt ita future application in a aimil&r context, but 
~ to reader it utterly inoperative. To 4chieve tho lattor 
r.sult, the plaintitf auat .ucceed in challenging the .tatute 
·on ie. tace.-

~& v. CUAm Sqci.ty of op.t.trician. , 9yntSo109i,ts, 113 s.~. 633 (1992) 
(Scalia, J., di ... ntinq fro. denial at ~). In the instant cas., 
Plaiatiff S. ... ltell .-It, to have en. ent.lrety of Houae s111 135 decla.red 
unconstitutional, and not only a. it applies to his ~rticu1ar aituaeion. 
Thu., he is bringing a tacial challenge to the statute. 
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facilitie8 to perform abortions except ~here necessary to save 

the mother's life). In casey, ho~ever, the plurality employed 

a more relaxed standard in striking do*~ the PQnnsylvania 

spousal notification provision: the law was held to be invalid 

because -in a large fraction of the cases in which [it] is 

relevant, it will operate as & substantial obstacle to a 

woman's choice to undergo an abortion.- 112 S.Ct. at 2830. 

Moreover, when examining the lnfor-=ed consent provision, the 

plurality specifically examined the record, and the facts 
I 

contained therein, .hich related to the application of the 

challenged provision to specific persons and in specific 

circUllistances. .I!L. at 2825-31. This appeared to Signal a new 

approach.~o evaluating facial challenges to pre-viability 

abortion requlat~ons. 

Since Casey, a split has developed ~ong the Circuits as 

to whether the Casey approach has replaced the Salerno 

standard. The Third and Eighth Circuits, joined by district 

"courts in the Seventh (Indiana) and Tenth Circuits (utah), 

have concluded that Casey did replace Salerno. Planned 

Parenthood. SiOUX Falls Clinic y. Millet, 63 F.3d 1452, 1458 

(8th eir. 1995) (·~e choose to tollow ~hat the Supreme Court 

actually did '0' and apply the undue Durden test"); Casey v. 
Planned parenthood, 14 F.3d 848, 863 n.21 (3rd cir. 1994) 

(-the Court ha ••.• set a new standard for facial challenges to 

pre-viability abortion laws-); A Woman's Choice-East Side 

Homen's Clinic v. NeVJj!an, cause No. IP 95-1U8-C H/G, at 19-20 

(S.D. Ind. 1995) (memorandum opinion on motion for preliminary 

- 14 -
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injunction) (-this court believes that Casey effectively 

dbplaced Salerno's application to abortion lavs·)i Y.t.sh 

Women's Clinic v. Leayitt, ~44 F. Supp. 1482, 1489 (D. Utah 

1994) (Wto bring a facial challenge in good faith, one must 

reasonably believG that the statute is incapable of being 

applied constitutionally in a large fraction of the cases in 

\which it ia relevant."). The Fifth Cireuit has dIsagreed, and 

continues to apply the Sal~rn9 standard .hQn evaluating 

restrictions on abortion. B~rn~s v. Mcore, S70 F.2d 12, 14 

n.2 (5th Cir. 1992) (A',.,e do not interpret C?sey as having 

overruled, ~ silentio, aongstanding Supre~e court precedent 

governing challenges to the tacial constitutionality of 

statutes W). 

The Suprema Court, itself, appears to::be split on this 

issue. Compare Fargo Women' Health Qrq. v, Schafer, 113 S.Ct. 

1668 (1993) (O'Connor, concurring vith denial of application 

for stay and injunction) (stating that the Casey approach 

should be folloved by lower courts), ~ Ada y. Guam Society 

of Obstetricians and Gynecologists, 113 S,ct. 633 (1992) 

(Scalia, dissenting from denial of petition for vrit of 

certiorari) (stating that Court did not change the S~lerno 

standard In Casgy). 

Not surpriaingly, vhereas Plaintiff has urged this Court 

to adopt the Casey approach, Defendants have vigorously argued 

that the Salerno standard should be employed. Because the 

sixth Circuit is silent on the issue of whether Salerno should 

- IS -
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apply to pre-viability abortion regulations, it is a matter of 

~ir8t impresaion in this Circuit. 

This Court concludes that for pu.-poses of evaluating the 

ban on the D'X procedure, which 1~ used in the weeks preceding 

viability, thia court will follow the approach actually 

undertaken in casey, and employed by courts in the Third, 

Seventh, Eighth, and Tenth Circuits, and ask whether, "in a 

large ~raction of the cases in vhich (the ban] is relevant, it 

will operate as a substantial obstacle to a voman's choice to 
I 

undergo an abortion.- This court ~akes this decision for two 

reasons. First, because Casey did not require that every 

married woman be subject to physical abuse in striking down 

the spousa.l noti~icatlon requirel:lent, the plaintiffs in that 

case did no~ have to show that Wno set of ~ircumstances exist 

under which the law would be invalid- in order to successfully 

challenge it. Second, it se~s that it would be impossible, 

as a practical matter, to evaluate whether a regUlation will 

create an undue burden on the right to an abortion, without 

examining specific facts in the record, and evaluating the 

likely impact that a regulation will have on the specific 

group of women who arQ affected by it. For these reasons, 

thia court declines to apply Salerno to the challenged pre

viability regulations in this case. 

Although this Court has concluded that it will not apply 

Salerno to the pre-viability regulations 1n House Bill 135, 

the issue of whether Salerno should apply to the post

viability regulations in House Bill 135 1s a separate issue, 

- 16 -
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unconstitutionally threaten the life or health of even a few 

pregnant women. The Court, so holds for three reasons. First, 

the cases which have applied Salerno have not involved laws 

which threaten to inflict, unconstitutionally, such 'severe and 
13 irreparable harm. Second, because the Supr~e Court 

signalled in Casey that an unconstitutional infringement of 

the liberty interests of &ome, but not all, pre;nant wo~en, ~s 

SUfficient to justify application of a les~ar standard wbere a 

pre-viability abortion is concerned, there is no reason why 

the Court would not sil:li'larly apply a lesser standard where a 

law threatens to deprive some, but not all, preqnant women of 

their greater constitutional interest in their own life and 

health. .F.lnally, and most i:portantly, it would be 

unconscionable to hold that a pregnant wo~n--or her estate-

may not challenge a post-viability regulation until after she 

is unconstitutionally deprived of her life or health. 

Therefore, this Court will allow Plaintiff to facially 

challenqethla post-viability ban, even though he has not 

shown that -no set 0: circumstances" exists under which the 

ban would be valid. 

13 Ie ~. ~ COurt applied SI1.roo ~o a tacial chall.nq. to r~lation. 
whi~ ~~ the ability ot raciliti •• receivinq Titl. % funding to 
~lf ..u "t.rrah, or advocat., IDonion. 500 O.S ... ~ 183. In 
Akron Ct»t.r for J'PI><uC:iy. HeAlth, plaintiff. Dro~;ht a faeial 
ehall.nge to a par.ntal notiflcatioQ .tatut.; in con.id.rinq the judicial 
bypa •• procedur., the CO~rt applied SAlerDo, r.jectinq ~nt_ ~hat the 
procedur.'. tiat r~ir~nt. miqht be con.trued I.. "Du.lo, •• day.· . 
inat.~ of "cal.nder ~y.,' an4 c.aeQniDq that the .tat~t •• hould not be 
invaU.dated "ba.ed OA a wor.t-cA_ &n&ly.i. th.&t _y nev.r oc~r.· 502 
0.5. at 514. Pinally, in WeC.t.t, Ju.tic. o'connor .tated that Salerno 
.hould .pply to • Mi'l¢~ri provi.ion that prohibited the u •• ot ~llc 
t.aciliti •• to pertora abortion. not n.ecellll&ry to ... ve the life ot the 
.other. 490 O.S. at 523. 

- 18 -
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For purpoGCS of evaluating the ban on post-viability 

abortions, therefore, this Court lroust like .. ise consider 

whether it is bound to apply the core restrictive Salerno 

standard ,.12 

Whether the SS\l-:;-no st.andard for racial challenges should 

apply to post-viability requlations appears to be an issue of 

first impression before this, or any, Court. Casey is not 
I 

dispositive, because the approach in that case is specifically 

designed to evaluate whether a law restricting access to ~ 

viability abortions would il:1pose an Aundue burden" on a large 

fraction of the relevant population; it- does not evaluate 

whether a law restricting access to ~Qst-viability abortions 

is invalid simply because it may jeopardize the life or health 

of a few (o~ many) pregnant women .. ho need such an abortion. 

Indeed, none of the cases cited above which !ollqwed the new 

Casey approach involved restrictions on post-viability 

abortions. Thus, this appears to be an issue of first 

impression in this, or any, Court. 

After careful consideration of the interests involved, 

"thi. Court concludes that the SalerDS2 requirement that the 

plaintiff auat ahov that ftno set of circumstances exists under 

which the law would be valid,· should ~ apply to facial 

challenges to poat-viability abortion regulations which may 

12 Detendant. have arqued. for .xample, that the testimony given by Jane 
Doe !I~r one and Jane eo. H~r TwQ--both of ..,hom would have Deen 
advers.ly atf.cted by this ~n on post-viability Lbortions--should be 
diaregarded by thia COurt, beC&u •• S,lernQ requir •• that the lav be 
unconatitutional 1n All of its applications, rather th~ in a tev or many 
situation.. BeeauS. this is a facial ehallenqe, Detendants argue, euch 
teatLDony as to how the law may affect epecltic individuals ia irrelevant. 

L 
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B, Standard tor vagueness Challenges 

In addition to arguing' that this Act is unconstitutional 

under Casey, Plaintiff argues that the Act is 

unconstitutionally vague. When dete~ining Yhether a statute 

".or regulation is cufficiently vague 1i0 as to violate due 

process, there are Geveral relevant considerations. A statute 

or regulation may ~ vague it it fails to give fair Yarning as 

to what conduct is prohibited. G~ayned v. City of Rockford, 

408 U.S. 104, 108 (1972) ("ye insist that lays' give the person 
I 

of ordinary i~telligence a reasonable opportunity to know what 

is prohibited, so that he may act accordingly·), cited in 

fleming y. United states pept. of Agriculture, 713 F.2d 179, 

184 (6th Cir. 1983). A statute or regulation may also be 
.' .. 

vague if it.is SUbject to arbitrary and di~criminatory - ;. 

enforcement, due to a failure to provide explicit standards 

for those who apply the lay. ~ Finally, the lack of a ~ 

~ requirement in a statute which imposes criminal liability 

may indicate that the ~tatute ia unconstitutionally vague. 

Colaytti y. Tranklin, 439 U.S. 379, 395 (1979) ("Because of 

the absence ot a'scienter require:ent in the prOVision 

directinq the phyaician to determine Yhether the fetus is or 

may be viabl., the statute is little more than 'a trap for 

those who act in good faith •• "). 

A vague law is especially proble~tic in tyO situations. 

Firat, ita potential to cause citizens to "'steer far wider of 

the unlawful zone' ... than it the boundaries ot the forbidden 

area. wera clearly marked,· ~ (quoting Baggett v. Bullitt, 

- 19 -
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377 U.S. 360, 372 (1964», is of particular" concern where the 

exercise of constitutionally protected rights may be inhibited 

or ·chilled. ·Colautti ya franklin, 439 U.S. 379, 391 (1979) 

(applying to the right to an abortion); BaggQtt, 377 U.S. at 

372 (applying to First A=endment rights). Second, a vague law 

which provides for cri=inal penalties is tro~ling because of 

the severe consequences Which may result fro: violating the 
I 

law. Hotfman Estates v, The r11psige, Hoff Ban Estates. Inc., 

455 U.S. 489, 498-99 (1982). When determining whether a law 

is void for vagueness, this Court must examine the challenged 

law in light of all of the abovQ considerations. 

This .. court now turns to Plaintif!' s arquments challenging 

the constit~tionality of the D&X ban, the post-viability ban, 

and the viability testing requirement, for purposes of gauging 

whether the likelihood of Plaintiff's success on the merits of 

these arguments is substantial. 

Co Ban on Use of the D&X Procedure 

1. Vaqu.nt •• or the Definition or Q&X 

~ Bill 135 bans the performance or attempted 

pertoraAnce ot any abcrtion, pre-viability or post-viability, 

by use of the Dilation and Extraction (·O&X") procedure, Which 

is defined as follows: 

(TJhe termination of a human pregnancy by purposely 
inserting a suction device into the skull of a fetus 
to re~ove the brain. 'Dilation and extraction 
nroc~dure' does not include either the ~uction 
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curettage procedure of abortion or the suction 
aspiration procedure of abortion. 

PRGE.013 

O.R.C. S2919.15(A). Plaintiff argues that this definition is 

unconstitutionally vague, because it does not adequately 

distinguish the D&X procedure from a different procedure known 

as the Dilation and Evacuation (aD&Ea) procedure. Plaintiff 

further argues that this vagueness .. ill chill physicians fro: 

performing abortion~ by use of the DH :;.ethcx!, .;hich is the 

most common method uscd in the early ~c cid-second trimester . 

Defendants dispute this, arguing that the definition does not 
I 

include or describe the D&E procedure, and so is not vague; 

further, Defendants argue that the D&E procedure is included 

in the definition of suction curettage, and so is excepted 

from the ban. 

In order to address this vagueness ar~ent, it is 

necessary to define and describe the various methods of 

abortion, based on the testimony in this case. When the 

procedures are described in detail, it becomes apparent that 

the statutory definition of the Dilation and Extraction 

procedure could be construed to include the more widespread 

Dilation and EVacuation ("0&£-) procedure. It also becomes 

apparent that the D&E method is ~ included in any definition 

of .uctlOA curettage: although a DiE prQCedure does include 

suction curettage, it also includes additional steps, such as 

dismemberment, and additional instruments, such as forceps. 

Furthermore, suction curettage is a first-trimester procedure, 

whereas O&E is a second-trimester procedure. Accordinqly, 

- 21 -



\I 

. -

Plaint1ff has c1e:nonstrated a substantial likelihood of SUccess 

of shoving that the definition of a D&Xprocedure is 

unconstitutionally vague . 

a. suction curettage/aspiration 

Suction curettage and suction aspiration (also knovn as 

vacuum aspiration) are common :ethods of first-trimester 

abortions, and the ter.:ls I are .used interChangeably (Tr., 12/6, 

at 13, 115).14 In a suction curettage procedure, the doctor 

mechanically dilates the opening to the uterus by the use of 

metal rods, inserts a vacuum apparatus· into the uterus, and 

ramoves the products of conception by the use of negative 

suction (Tr., 12/5, at 33). There is no need to dilate the 

patient's c~rvix in the days before the procedure is performed 

(~). Suction curettage/aspiration can sometimes be 

performed up to the 15th .eek Qf pregnancy, but is typically a 

first-trimester procedure (~). Approxi:nately ninety-five 

percent of the abortions .hich are performed in this country 

are performed during the first fifteen .eeks of pregnancylS 

(Tr., 12/6, at 13). 

14 The tr~.crlpt. of the hearing te8t~ny are, for the most part, 
paqinated -.p&rat.1~ for each day of t.st~ny. Therefore, vhen referring 
to tr~ri~ te.tmony throughout this opinion, thie Court vill in~ieate 
the Gate of the tranecript, al voll as the pa98 on which the specific 
reference .. y be found. 

15 lhe teatimony lndicate8 that lome VQQOn who 8~k abortion. in their 
.econd trime.ter are victim. of rape or inca.t, and ~y have been 
paychological1y unable to fac. their preqnancie. at an earlier time (Tr., 
11/8, at 27). Other WODen vho .~k abortion. in the.econd trimester do 
so becauae it i. only then that they discover that their fetus ha. 
d4vwloped .. vere anom.lla8, i .•. , physical defects that eall into queetion 
the ability of the fatUI, once carried to tarm, to aurvive (Tr., 12/5, at 
103-08). 
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br pilation & tyacuatioo (D&E) 

In the second trimester, the fetus becomes too large to 

remove by use of suction curettage (Tr., 12/5, at 33-34). At 

that point, the moet co~on abortion method is a Dilation and 

Evacuation CD_E) procedure; indeed, it is the only procedure 

which can be used from the thirteenth to sixteenth weexs of 

pregnancy (Tr., 11/8, at 51). Inatead of using metal rods to 

dilate the cervix over a short period of time, the doctor 

inserts laminaria into the cervix during the one-to-two day 
I 

\.~eriod prior to the procedure, in order to slo'Jly dilate the 

cervix. Then, a suction curette with a larger diameter is 

placed through the cervix, and the doctor removes some, or 

all, o~ the fetal tissue. 

Frequ~~tly, ho ... ever, the torso and the head cannot be 

removed in this.manner (Tr., 12/5, at 35). The procedure 

typically results, therefore, in a dis=e;berment of the fetus, 

beginning with the extremities. This dismemberment is 

accomplished both by use of the suction curettage, and by the 

use of forceps (~). 

aemovinq the head of the fetus fr~ the uterus is 

typiQlly the lIO.t difficult part of the O&E procedure, in 

part ~auae the head is often too large to fit through the 

partially dilated cervix. It is important to remove the head 

as quicxly as possible, because fetal neurologic tissue can 

negatively affect the mother's ability to clot, and lead to 

greater bleeding (Tr., 12/6, at 32). Physicians have 

- 23 -
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developed different cethods of dccocpressing the head, in 

order to remove it. 

Dr. Anthony Levatino testified that when he performed D.Z 

abortions, he preferred to grasp the !etal head with a cla=p, 

crush it, and remove it in pieces alor.g ~i~~ the- skull 

contents (T~., 12/7, at 190). Because he deco~pressed the 

skull by crushing it, he found it unnecessary to decompress 

the skull by purposely inserting a suction device into the 

skull and removing sOtle of its contents (lsL.. -at 192). 

Dr. Paula Hillard testified that ~hen the skull is too 

large to remove intact, she grasps the skull and suctions out 

ita contents with a cannula--which may enter the skull--in 

order to decompress it and facilitate its removal (Tr., 11/8, 
.' ." 

at 77). She has never performed the procedure utilized by Dr. 
:-

Haskell (~at 49). 

Or. Ooe Number.One testified that because the use of 

forceps can cause trauma to the mother's uterus, his 

preference is to collapse the head by the use of suction, 

prior to it_s removal. By !:laking a small incision at the base 

of the skull and inserting a suction device into the brain--

while the head 1. still within the uterus, and no longer 

attached to the body--he can collapse the head and easily 

removelt, without the use of forceps (Tr., 12/5, at 43). 

This method decreases injury to the cervix and uterus, and 

reduces operating room time, blood loss, and anesthesia time 

(~at 44). Dr. Doe describes his procedure as a D&E, and 
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performed from lS to la weeks. Although he does not alvays 

collapae the head in this fashion, Dr. DOQ N~er One 

testified that the t .... o proc,edures--DU: .... i th collapse, and OH: 

vithout eollapae--are on a continu~ (~ at 72). He has 

never performed the procedure utilized by Or. Ha&xell (~ at 

84) • 

Dr. Mary Campbell haa not performed sQcond-trimester 

abortions, but has read about and observed various second

trimester methods, in preparation for setting'·'up a second

trimester practice at her clinic. In describing the O&E 

procedure, she testiried'that the fetal skull is generally not 

intact following dismemberment of the body--the jav is often 

removed vith the neck--and -the edges of the fetal skull are 

\,sharp enou9.l). to lacerate the maternal uterine. (blood] 
~ :. 

vessels •.• • (Tr., 12/6, at 35). The goal is therefore to 

place the suction cannula into the skull in order to remove 

its contents and make it smaller, thereby alloving it to be 

removed intact, in order to minimize lacerations (~ at 33). 

In addition, removing the head intact is advantageous because 

it ensures that no pa'rta of the skull are left behind in the 

woman '. uterus C'~ at J 5) • 

Dr. Harlan Gile~, who perfo~s O.E abortions up to the 

tventieth week of pregnancy, testified that he had never seen 

an instance in vhich the fetal head vas too large to be 

removed vithout being crushed or so~ehov decocpressed, but he 

admitted that such an occurrence vas possible (Tr., 11/13, at 

269-70; 'IT. ,12/8, at 41). 

- 2S -
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The D.E procedure appears to be preferable to other 

available procedures before the t ... entieth .. -eek; at thirteen to 

sixteen ... eeks, it is the only available procedure. The main 

alternative to a D.E procedure atter sixteen ... eaks is an 

induction or instillation method, ... hich involves either the 

injection of saline, urea, or prostaglandins into the amnio~ic 

cavity, or, the insertion ot vaginal pro~taqlan~in 

suppositories. Thea. procedure. result in labor, and are 

further described bele.... The D&E procedure appears to be less 
I 

painful ~or the mother than induction procedures, because it 

does not require labor, and because the cervix is dilated 

slowly with laminaria rather than being dilated more 

forcefully by uterine contractions. In addition, the D&E 
. -

procedure t~kes less time, generally bet ... e~n ten and twenty 

minutes, as opposed to twelve to thirty-six hours. Because 

the uterus is not under pressure over a long period of time, 

there is less of a risk of forcing fluids or fetal proteins 

into the maternal circulation (Tr., 12/6, at 31). Finally, 

there is a r~duced risk of retained products of conception, 

infection, haaorrhage, and cervical injury (~ at 39). 

AltboQgh the D.E procedure appears to have a lower rate 

of coaplication. than other methods of abortion in the early 

to mid-second trimester, it can be equally risky at later 

periods, when the fetus is larger. One serious complication 

of later D.Es is caused by the use of forceps, ... hich results 

in utorine and cervical injuries, and increased blood loss 

(Tr., 12/5, at 41). 

- .,.,; -
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c, Dilation and Extraction (DGX) 

In this SQction, the court ~ill describe Dr. Haskell's 

specific method ot abortion, Yhich has been described by 

various parties as either an Rintact D&!," a Abrain suction 

procedure,· or a ADilation and ExtractionR procedure, It is 

typically used late in the second trimester, from t~enty to 

twenty-four weeks. 

Plaintiff Haskell described his procedure in a paper 

presented at the National Abortion Federation"'Conference in 

1992 (Defenda~t's Exhibit A). The tollowing description is 

taken from that paper. 

on the first and second days of the procedure, Dr. 

Haskell inserts dilators into the patient's cervix. On the 

third day, .~he dilators are rQ~oved and t~~ patient I S 

membranes 'are ruptured,16 Then, with the guidance of 

Ultrasound, Haskell inserts forceps into the uterus, grasps a 

lower extremity, and pulls it into the vagina. with his 

finqers, Haskell then delivers the other lo~er extremity, the 

torso, shoulders, and the upper extre~ities. The skull, which 

is too biq to be delivered, lodges in the internal cervical 

08. 17 Haskell U8es his fingers to push the anterior cervical 

16 Def-S&nt. pointed Oll.t that, in the videotape io whieh Dr. a •• kel1 
~tl'.te. tba proc:edll.re (Pefend.ant'e lJ<hibit R.),. the patient' • 
..abrane. had ruptured (her • ... at.r had broken") prior to the proced~re, on 
the .. ry flret day. Altholl.9h thi. fact ai9ht be relev&nt if thi. vere a 
medical salpractice action brou9ht by that p&rticular patient, it i. not 
relev.nt to the issue of whether the D~ procedure ia 9anarally eat- for 
the BOther'. health. 

17 Although Dr. Baskall doee not .tate in hi. p&p8r that h_ cuts the 
umDilical cord prior to p8netratLn9 the baee of the ekull with .ei •• or., 

·.he ~ •• ~iticad that he routinelv eute the cord, &nd he did .0 on the 

.lr. 
~ . 
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lip out ot the vay, then presses a pair of scissors against 

the baa. of the fetal skull. He then forces the scissors into 

the base of the skull, spreadQ them to enlarge the opening, 

'.,~emoves the scissors, inserts a suction catheter; and 

evacuates the skull contents. with the head decompressed, he 

then removes the fetus co~pletely fro~ the patient. 

The primary dictinction botvQQn this O&X pr~cedure and 

the D&E procedure praviously deccribed appears to be that, 

whereas the D&E procedure results in dis~e~bei=ent and piece-
I 

by-piece removal of the fetus fro~ the uterus--and. possibly, 

in removal of portions of the skull contents by the use of 

suction after the skull is crushed with forceps or otherwise 

invaded, and before the head is placed next to the opening to 

the uterus-;the D&X procedure results in a; fetus which is 

removed basically intact except tor portions ot the skull 

contents, which are suctioned out after the head is placed 

next to the opening to the uterus (and after the rest of the 

fetus is removed from the uterus), and before the fetus is 

fully removed from the mother's body.18 The hallmark of the 

D&X procedur., therefore, is that the fetus is removed intact, 

rather than being dis~embered prior to removal, as is done in 

a,D,g procedure. In both procedures, the head usually must be 

minute. for the fetu. to die, tollowinq the euttinq of the umbilical cord, , 
and that, on the vldectap8, Haakell vaitR4 only thirty .econd. from the 
time he cut the cord to the time he in~rted the .cia.or., this Court aleo 
not •• that the fetus in the videatape appeared to be dead at the beginning 
of tha procedure. 

18 If the alNll could not be decOIIIpreued by aUC'tioninq out part of the 
c:ontenta, and yet vaa too big to pa .. through thG cervi.z, U: apparently 
wollld hav. to be crushed in order to remove it. 

- 28 -



II 

' .. ~ . ........ . ... . 

decompressed, either by c~shing the sk~ll, o~ by invading the 

skull and 6uctioning out its contents. In ~~e O&X procedure, 

the auctioning is purposeful; in a Oat procedure, the suction 

may.eith.a,r be purposeful, or, given the inabili~l to clearly 

see the.'·fatus, even .. ith ultrasound, and the consequent 

difficulty of kno .. ing .. hether the surgical instru=ent is in, 

or simply near, the akuil, it may be accidental. 

The testimony indicates that the O&X procedure may be 

. .. 19 considered to be a variant of the D&E techn~que. Indeed, 

doctors who use the procedure may not kno.. which procedure 

they .. ill perform until they encounter particular surgical 

variables and circumstances after they begin the procedure to 

terminate the pregnancy.20 The doctor may intend to do a D.X 

in cases .. here the patient has requested an intact fetus for 

19 The te.t1aony indicate. that each physician' •• ~r9ical procedure. may 
diff.r frOD lLailar proced~r •• ~aed by other phyaici&n8 (Tr., 12/6, at 
103). Indeed, phYlician. experiment with and develop their own v~i.nt. 
of .urqical t.chn1~." and then u.e them, even if thoe. variant. are not 
specifically approved 1n a pe.r revi.v jo~rnal (~ at 104). 

In thil ca .. , Dr. John Doe Number On. te.tifled that he developed a 
procedure which 1, lLailar to Ha.kell'. flU proced~r. for ~.e in hi' DU 
procedure, at f1ft .. n to ei,.ht_n _u: aft.r tla ertr8:llliti., of the 
f.tu, ar. dilm-mbered Ln4 rGmOved, h. cOllapa •• the head ~y making an 
incilion and then u.1ng .~ct1on to d.campre •• the skull, inst.ad of 
crushing it with forcep" .0 that he can r~ve the .kull intact (Tr., 
12/5, .~ 42-44)" Dr. ~ohn Doe H~r Two, ~ho ~a •• Halkell', D.x 
proc~%. 1a .ituation. ~h.r. &n intact f.t~. 1. requeated, or if the 
fltu. La ~h (feet firat), testified that he con.iders the D&X 
pr~ to be • .edification of the D .. proced~e (Tr., 12/6, at 47-48). 

20 Dr. Doe ~r Two t •• tified, for .xa=ple, that he ~iea the D&X 
proceduz. LA the lpeciflc cir~tAnC' when thl fetu. i. "double footling 
br .. ch- and caae. out f.at tir.t, r •• ultinq 1n a trapped head. At that 
poin~, h. ha. "no roo. to work" becau •• the head i. trapped in the lower 
uterine .egment, and muat try to fini.h the ·proc:ed~r. •• quickly" 
po.libl. to lower the riska to the mother. In that circ~etanc., the D&X 
procedurs i. the .af •• t and faatelt ~thod. If he ~Qr. prohibited from 
.uctioninq o~t the .~ll content. to dec~~r.a. the heac, he would have to 
die ~r the head fro- tha body, pulh the detached head back up into the 
~t.ru., cru.h the .kull with the appropriate in.tr~nt., and then remove ,., '''7 .ta .,~, 

I 
","0 
"-'-
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purposes of qenetic testing, or, perhaps, ~here a patient has 

a history ot Cesaroan sections and a uterine sear, and thus is 

more vulnerable to uterine injury (Tr., 12/', at 89). 

Based on the tasti~ony of various physicians, this Court 

further finds that in both the D'E and the D&X procedures, a 

suction device may be purposely inserted into the skull in 

order to remove the skull contentG, to acco~plish. the qoal of 

\~ecompressinq the fetal head, thereby fa.cilitating its removal 

from the woman's body. Because the statutory'definition of 

the prohibited -Dilation and Extraction ProcedureS thereby 

appears to encompass the purportedly allo.·able D&E procedure 

as well, Plaintiff has demonstrated a substantial likelihood 

of succes.s. of showing that this definition is 

unconstitutionally vague, as it does not p;-ovide physicians 

with ·fair warninq as to what conduct is permitted, and as to 

what conduct will expose them to criminal and civil 

liability. 21 

2. Constitutionality of Banning the Specific Abortion 
Procedure at Issue 

Aa far •• this Court is aware, only one case has 

considered the propriety of a ban on a specific abortion 

proced~e. In Planned Parepthood of Missouri v. panforth, 428 

U.S. 5~ (1976), the Supreme Court struck down a ban on the 

21 In addition. thia Cou~ not •• that Rou •• Bill l35 ban. not only the 
perforaanc. of D&X abortion., but aho the \ttmptt<1 perfo~nc:. of D&X 
abortion.. Oiven thi. Cou~·. findinq that the D&% procedure i. on a 
continu~ with the Ok! p'Q~.cure, thi. phraae add. confusion a8 to when a 
doctor, who i_ perfoning .. D&IC .abortion, ottGPt' to perform .. O&X, and 
thu. incur. cr~inal and civil liability. 

- 30 -
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second-trimester abortion ~ethod of saline acniocQntisis. The 

court reasoned that, because the method was co~only used and 

was sater than other available methods, it failed to serve the 

stated p~rpose of protecting maternal health. The Court 

concluded that, given that there were no safe, available 

alternativQG.to the banned method, the ban was Ran 

unreasonable or arbitrary regulation desiqr.ed to inhibit, and 

having the effect of inhibiting, the vast majorityR of second 

trimester abortions. Accordingly the ban was:held to be 
I 

unconstitutional. ~ at 75-79. 

The reasoning in Danforth suggests that a state may act 

to prohibit a method of abortion, if there are safe and 

available alternatives. This reading comports with Casey, 

which dictates that it a ban on a specific. method were to 

place a substantial obstacle in the path of a .oman seeking a 

pre-viability abortion--tor example, it there were no safe and 

available alternative method of abortion--the ban would be an 

undue burden and therefore unconstitutional. The issue before 

this court, therefore, 1s whether, in Ohio, there are safe and 

available alternatives to the D&X procedure, which is 

typically performed curing the twentieth to twenty-fourth 

weeks of pregnansY, such that there would be no undue burden 

if the procedure were banned. 

a. PiE Procedure 

Due to the larger size of the fetus in the mid to late

second trimester, when the fetus is not necessarily viable, 
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the D'E is no .lonqcr the procedure of choice to perform an 

abortion. 22 Therefore, in considering the safest ~ethod of 

abortion at .tni. stage of preqnancy, this Court will compare 

the D&X procedure--.h~ch is typically perfcrcQd !rom the 

twentieth to the twenty-fourth weeks ot pregnancy--to other 

available procedures. 

b. Instillation/Induction Procedure, 

The lIIain alternative to the D&X procedur·e, in the late 

second trimester, is the use of an induction method of 

abortion. Induction methods are also kno.~ as "instillation" 

methods. In one type or induction method, the physician 

injects ~~~e substance--typically saline, or a combination of 

a prosta9l~ndin and urea--into the amnioti~ cavity of the 

woman. In another type, the physician places prostaglandin 

suppositories into the patient's vagina. In both cases, the 

end result is labor: the substances cause the uterus to 

contract, resulting in the eventual expulsion of the fetus. 

This labor typically lasts between twelve and twenty-four 

hours (Tr., 12/6, at 25), but may last as long as thirty-six 

hour. (~ at 118). 

Tbe evidence suggests that induction methods were more 

·~requently used in the 1970s, when the D&E procedure was just 

22 Additional ob.taclo. to pgrforming a 0&1 after the tWQnty-aQcond week 
or pregnancy includel the pre.entation of the !etu., iu which the apine ia 
oriented toward the cervix, and the toughne •• of the fetal ti •• ue8, both 
or thea. factor. aake it more ditficult to di.momber the tetua (Tr., 11/8, 
at 177). 8ecau.e the operating ttm. i. thereby incre.aad, thi. can cause 
"'_ .... _ .. ", ~ 1 ..... __ '1'1'4 .~, ~A\ 

I 
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'~ing developed. Also, induction proced~es are core often 

used by les8 skilled physicians (~ at 22). Finally, they 

must be performed in a hospital Qnviro~ent, and so cannot be 

done on an outpatient basis. 

There appear to be two advantages ~hich induction methods 

have over the D_E procedure: they require less skill·to 

perform, and they do not involve the placement of any sharp 

instruments into theutQrus (~at 29). 

One obvious disadvan~age of the induction method is that 

it results in labor, with all of its potential complications. 

These may include: fear, lack of control, mild to severe 

abdominal pain, nausea, and diarrhea, and extreme discomfort, 

over a lengthy period of time. The substances used, 
'. .. 

especially saline, may result in mild side.effects--vomiting, 
;. 

diarrhea, and high fever--or in severe ~aternal complications. 

The fluids which are introduced may be forced into the 

maternal circulation, leading either to ~iotic fluid 

embolus, which is generally fatal, or to disseminated 

intravascular coaqulation (Ole), in which the clotting factors 

in the blood are used up, and bleeding cannot be stopped. 

Induction .. thad. can also thin out the lower uterus to the 

point that the fetus COllies through the uterine wall instead of 

through the vaqina (Tr., l2/6, at 25-26). In addition, 

induction lIIethod. ca.nnot be performed on women who have an 

active pelvic infection, or who are carrying dead fetuses (~ 

at 26), And probably should not be performed on women who had 

previously had CeSArean sections, given the possibility of 

- .,., -
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rupturing the uterine scar (IS. at 28). Finally, induction 

methods may be ineffective in cases yhere the fetus is lying 

with its head on one side and its feet on the other, because 

there is .. no pressure againat the CQrvix (!.a... at 27), and the 

fetua will not be expelled from the uterus. 

c. Hysterectopy/Hysterotomv 

Another alternative to the D&X is a hysterotomy, which is 

essentially a Cesarean section perfortled befoie term, although 
f 

it is potentially more dangerous because the uterus is thicker 

than it is at the end of term, and the 'incision causes more 

bleeding and may make future pregnancies more difficult. A 

more extreme alternative is a hysterectomy, which removes the 

uterus comp~etely. Both of these methods ~ntail the risks 

associated with major surgical procedures, and are rarely used 

today. 

d. PiX procedure 

BQfore di.cus,ing the apparent benefits and risks of the 

DiX procedur., it is necessary to address Defendant's 

ar~t. tbattbe procedure has no measurable benefits, for 

the reason that no peer review journal has published any 

studies measuring these benefits. The Court acknowledges that 

if there were a statistical atudy, published in a peer review 

journal, which demonstrated the benefits of the PiX procedure, 

this would make the asserted benefits more credible. 

Nevertheless, the lack of a study in a peer review journal 

- J4 -
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does not, ~ [acto, mean that there are no benefit~, or no 

risks. Indeed, in this situation, th~re are a nu:ber of 

factors which holp to explain tho lack of such a statistical 

study. 

Firat, the O'X procedure is rcl~ti""oly nc' .. --it apparently 

vas first described in 1992--and it vill take ti:e for other 

practitioners to begin usinq and evaluatlnq the procedure. 

Second, qiven the security concerns whiCh =~6t be considered 
.... 

by doctors who perform abortions, phy~icians ~ho use the D&X 

procedure may. be understandably reluctane to publicly 

acXnowledge that they use this procedure, and :ay be even more 

reluctant to participate in a study and publish the results. 

Finally, .. ~!1 vas testifiec1 to by Dr. I'\ary Cazlpbell, !undinq for 

stucUoc of ,abortion ;nethods was cut dl'l\~t l.ca 111' in the early 

'19BOo, end there h~ve been no large-scale abortion ~tudie~ 

since that time (Tr.,12/6, ilt 7., 76), Given the~e obstacles 

to performing and pUblishing s~atlstlcally valid studies on 

new abortion =ethod~, this Court is not persuaded that the 

absence of 0 etudy on O'X ~bortions in the medical literature 

aeana that the procedure hilS no benefit~.23 

Dr. ceorq. Galer, tne Ohio Section Chier of the American 

Coll.;e of Obst@trici~ns and Gynecoloqists, testified that he 

2' In addition, and for 11mllar raalonln ... thi. COurt i. unper.ua484 oy 
the o-t.nd.nt'. az9~nt that the D~ prQe.d~ro i. not w~thiD the aeeepted 
.-dieal .tandard.. Thi. 1 •• nev, eontrov.r.~&l proceQu.e. Aa Dr. Goler 
taltified, "X don't thir~ anouqh people know About it to rQally .ay it. 
~V1th1D U~ al:l:.ptw 1~U\dudl of prll:til:l. I think. al it got. to be 
batter known &Ad the r8.ult. [are) publi.n~, it v11l ~.' (T •• , 12/6, at 
133-34). ct •• n the creant dovelopment ot the D'X procedure. the fact ehat 
no publiCation hal concluaeQ, to date, that it t. vithin ~ocept&bl. 
Dedieal etandard.. i. not di.~.itiv" 

- JS -
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viewa Dr. Hacke11'u pro~edure aG an improvement over the 

tra~itional D'E proceQure, because it causes less tra~a to 

the maternal tissues (by av01~1nq the break up or bones. and 

the pOSSible laceration caused by their raw edges). less blood 

losa, and results in an intact fetus that can be ctudied for 

~enetio rca~ons (Tr., 12/6, at 126). Or. Hai~es Robinson, a 

patholoqist and geneticist, testified that it is sometimes 

desirable to obtain <:1n intact fetlls in oeder tc: 'In!·irm the 

presence or retal anomalies. and to predict the likely 

recurrence in future pregnancies (Tr .• 12/5. at 118). 
I 

Altho~9h an intaot fetuo can Oe obtained following an 

induction or instillation procedure--and such a method ~ight 

be prererable where the brain needs to be studied intact--the 
." .0 

use of various substances to induce laoor can cause autolysis. 

or the breaking doWn of tissue, which may make the fetal 

ti3s~e 1e3G ~Geful for such studies (Tr., 12/6, at 34). A 

further advantage over induction or ins~illation procedures is 

~ha~ the DiX procedure takes far less time--ten to twenty 

minutes--than the twelve to thirty-six hours in ~htch a woman 

must be in lllbor following an ind· .. cticn or instillation 

procedure. Z4 

Pl.1n~1ff H~8kell test1t1ed that, in approx1mately 1,000 

0'2 procedur •• performed after the t~o;>.nti~th ~e~k of 

~. Thi. COurt rejeeta Dofond&n~·. claia ~hat tho c.x procedure take. 
10n9.~' becau •• it r~ir •• ~h. in •• rtion of l~LnAZLa ono or two day. 
~'ore the proeed~.. Dr. DOe RuzDer TWo t •• titl.~ that th. in •• ~ion of 
la-inaria doe. ft~ impair tho woman'. ability to function in any way, nor 
doe. it cou •• aajor dl.eQwfort. although it mAy eau ••• ~ cr~ping. Tni. 
do.. not ccmpar. to tn, moro tr'~tlc experienc. ot going through labOr. 

- 36 -
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preqnancy. ~.o pa~ients had serious co~plications (Tr .• ll/a. 

a~ 149). In approxi:ately 1,000 D'X procedures performed 

after the tventieth ~eek of pregnancy, there were no serious 

complicat.iona (~ at 150-'1). Although this is 'anecdotal, 

not statistical. evidence. this court finds that it is both 

uncontradicted and plausibla. 

Dr. Levatino, who has performQd O'E but not O'X 

abortions, predicted that the D'X procedure would have greater 

compl ications than the induction ::Iethccs I l:;ec.iius~ then~ is C1n 

increased possibility or perroratlng the patient's uterus when 
I 

the abOrcion is performed in the late second trim~st~r (Tr .• 

12/7. at 198. 205). This testi=ony app.ar~. hO~QvQr, to have 

been based less on hie analy~i3 of the specific procedure then 

on blaestimate of the risks ot per!orcin91ate-term o&! 

""ll~ions, generally. As noted earlier. the DIlE procedure can 

be risky in,tha late-second tri~ester. because the fetus is 

larger and more difficult ~o dicme~er, and the uze of forceps 

in the uteru~ beco=e3 more danserous. The O&X procedure 

mitigates this risk ~y ~ellverin9 the recus lncacc--except tor 

a decompressIon of the head after it has been placed next to 

the opening to the utQrus--and thUG would not appear to bear 

an increaae4 riak of uterine perforation. AlthouSh forceps 

are atlll used, their use appears co te ~ini~ized. 

Dr. Giles tesci!iad thaC the procedure is not nev, hut is 

rather a resurrection of an obstatric mQthod di~carded in the 

1960., vhich vas u~od to deliver dead fetuses, and known as 

craniotomy (Tr., 12/8, at 18-23). His criticisms of ' the O-x 

- 37 -
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procedure on this ground are not persuasive. ril'st, ~he 

reason tor the abandonment or the craniotomy proceQure--vhich 

required the use or snarp ins~ruments, and caused uterine 

lacerations and perforationa--does not appear to be relavant 

to tha O'X procedura, yhieh reduces the risk of uterine 

lilceriltions (in coz:pari:lon to the DiE procedur.e) by delivering 

all but the head of th~ fetus intact, which is then 

Qecolllpresse4 by the use or scissors anQ suction. Second, 

unlike the situation in the 1960s, ultt'a!;ound "'C<'I" now be 

utiliZed to help to avoid injury yhan ~harp in~truments are 
I 

introduced'into the uterus. 

Fin~lly, in regard to the availability of the DiX 

procec1ure!.,1t ca.n be performed on an out~atient baSis, and. 

dop.s not re~ire hospitali%ation. ~lthouqh the procedure 

requiros throe separate vicits to ~e clinic, the insertion of 

laminaria on dQy~ one and tvo t~es leS5 than an hour (Tr., 

12/5, ~t 22), and the O'X procedure itself, which 1s performed 

on the third day, requires a total time of less than two hou~s 

(~). ~t loast thrQQ doctor~ in Ohio porfo~ some variation 

of tn. O'X procedure: Plaintiff Haskell (Tr., 11/8, at 109-

10); Dr. John Poe N~er One (Tr., 12/5, at ~J); and Dr. John 

DOe vu.ber TVa (Tr., 12/7, at 4'-48). 

e. eonolusicD 

Aftar viewing all of the evidence, and hearing all of the 

testimony, this court rindS that use of tne D&X procedure in 

the late second trimester appears to pose less of a risk to 

- 38 -
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~tern~l health th~n doc~ the D&E procedure, becau~e it i~ 

less invasive--that is, it does not require sharp instruments 

to be inserted into the uterus ~ith the same frequency or 

extent--and does not pose the same degree of ris~ of uterine 

and cervical laceration£, due to the reduced use of forecp~ in 

the ut~ruG, and due to the removnl of any need to crush the 

skull and remove it in piece., which can injure mat~rn41 

tissue. 

This Court' also finds that the D.X procedure appears to 

pose! less of a risk to maternal health than tho use of 

induction procedureG, which require the' voman to So through 

labor, pose additional risks resulting !row the injection or 

rluids into the mother, and cannot be used for every woman 

needinq an abortion. . .. .' 
Finally. 'the Court find£ that the O'X procedure appears 

to pose less of a risk to maternal health than either a 

hysterotomy or a hysterectomy. both or vhich are major. 

traumatic surqeries. 

,Because the D'X procedure appears to have the potential 

of beinq ~ s~f8r procedure than all other available abortion 

procadQr •• , this Co~t holds that the Plaintiff has 

demonatratad a SUbstantial liXelihoOd of success of showinq 

that the state i. not constitutionally permitted to ban the 

procedure. If thia ~bortion procedure, which appears to pose 

lea. of a risk to ~aternal health than any other alternative, 

were banned, and women vere forced ~o use riskier and more 

deleterious abortion procedures, the b~n could have the p.ffp.ct 

- 39 -
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of placinq a sub~tanti~l eb$tacle in tne path of ~c~en seeking 

pre-viability abor~ions, .... hich lioUla be an unduQ burden and. 

thus unconstitutional under C~,p.y. 

EvQ~ it Inauction proceduzQS ~~re as safe 4S the D&X 

procedure--and this Court does not find, on the eVidenc@, that 

they ar@ as safe--the requirement that a preqnant Veman be 

hospitali2od in order to undergo an induction procQdure m3Y 

also h",ve a negAtive impact on tlle practical availability of 

abortions Cor wOlllen seeleinq pre-viability abor'tions. First, 

hospitals may refuse to allow induction proced.ures on an 
I 

elective basis,25 including those situations in ~hich a voman 

wishes to abort ~ fetus .... ith &evere anomalies. Second, it may 

be psycholoqi~ally daunting to underqo the induction procedure 

in the ho'~~ital environment. 26 ThQ~e prao~ical problems may 
.' 

discouraqe women in thQir seoond trimester from exercising 

25 ror e¥&zpl., Xlaml Valley HO.plt~l, in O.yton, ohio, only permit. 
~heraPQutlc abortion., and dO-I not allow their perfor~nce on an elective 
b.lil (DefendaAt'. Bxhibit 1), Dr, GeQrgl Goler, tne Ohio Sec~ion Chi.f 'j 
of the ~ric&n oolleq. of Ob.tetrician. and Cynecol~i.t., ,leo t •• titl-u 
tnat "it'. gotten to the point nov whera ~4n1 ot the hOipital, ao no~ havQ 
facilitie." to perfore 4bo~ion. ~y u •• of induction methode (Tr., 12/' at 
118). Althouqn Cr. Harlan Cile., a Penn.ylvanl. phyeieian, t08~ified that 
it va. hi. opiAion that .averal 01'110 taeili~i.a allOwed tne performance of 
elective ebortloa. (Tr" 11/13, at 2J'), thi. Court 1. more inclined to 
rely on tn. t •• t18ony of Dr. Coler, who praotice. in Ohio, &n~ whoee 
teatL.ony v.e .peol~Lc'11r directed tgward '.cond-triDeetlr abortion •• 
Thi. CQQrt cOGclw4ee tnat tne preponderance of the evidence i. that faw 
Odl0 ~ltal. allow non-therapoutLc, eecond-trimeltor ~ortion •• 

26 Dr. Due ~r 00., WhO u •• d to perfo~ induction proceduraa but'no. 
~rfoa:.a a ,,_.~ of the aU prOOHura, ta.tilied that ho.pi~al. anet 
hoapital pa2~1 Ylew ln~yc~lon proc.our •• a. a ",.cond-cla.' proceduro" 
perto~ on - .. coNS-clA •• p&tian~.,· and t!'4e tha p~o.bl_ h axac.~batCK!,·"· 
by the prac~ice of lccatin; the WCG4n obt.LnLn~ tbe aDQ~lon in cl0'. ' 
prod ... hr ~o _0 91.1n9 birth ITl'" 12/5, at 31-38). Dr. lIary C&IIIpbell 
al.o t •• title4 tn&~ It'. d.pra •• ing for tha pationt to und~rgo an abortlon 
proce4ure 1n the l&bo~ and delivary araa of a ho.pi~al: 'Tn ••• are 
t .. ilL •• of tan .1~h want.o pr~&nCle' gon. awry who In the ~our.e of 
their t18e in the be.pital •. , ~et to he~ .. voral otn.r familla. through 
clooad door •• " .houtin; rathar happily ••• it" .. boy or it'. a qirl." 
(Tr" 12/6, at 21-29). 
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their rlq~t of seakinQ elp.ctive, pre-viability a~ortions, or 

make it practically impoGcibi~ to do GO, thereby amo~ntinq to 

~n ~ndua burden on the right to seek a pr~-viability abortion. 

In contr~st, the DiX proce~ur8 can be performed on an 

outpatient basis Within a mucn Shorter period of ttmp., and is 

not limited by either of theG8 practical problems. 

For both ot these rea~on~--beca~Ge the O&X procedure 

appears; to be the safeGt method of tenlinating c pregnene), in 

the late 3econd trimester, and becau~~ the D&X procedure 1s 

more 4vailable than induction methods, ~hich require the. woman 

to be hospitalized--this Courthold~ that Plaintiff has 

demonstrated a substantial likelihood of GucceGG of showing 

that the ban on the D'X procedure i3 uncon3titutional under 

panforth end ccsey.27 

J. Leqitimaey of the state's ~35erted Interest in Banning 
toe PiX procedure 

Next, this Court turns to the otatels asserted intere~t 

in enacting th~ b4n on the D'X procedure, and to the 

constitutional leqiti~acy ot that interest. The Ohio General 

27 . Det&Dd&nt. have arqu.d th&t the &lfi~.tiv. d.len ••• codIfied at O.R.C. 
$ 2919.11(C), ..... tn. b~ f~om.being an undue burd.n. Under tho 
&tti~l.e o.f.o", it & pnYlic1an who 11 prosecuted tor performing a D&X 
proc~ eaft pr ... nt ~ ~ .vidence that .ll oth .... p~oe.dur •• would 
ha •• po.- • 9~.t.r ci.1< to the mothec·. h .. &l"h, "hen I.h. pcoe"cutor h •• 
tha ~A of pr~lnq, Deyond & reaaonable doubt. that at laaat one other 
abortloa .. thad would not have poled a 9~eater ciek to tho mothor'. 
h.alth. 

. ·C.fendant.' arqumant il unper.uaaiye; for two reaaona. Pirat. the 
c.rtainty of &rce.t and pco •• eution 10 o.rta1n to chill phy.lci6Ao from 
portoraln~ the O&X procedure, eyen whero 1t 1. tn. 1.alt r1.ky meth04 of 
abortion. Second. eyen if thera wara no chilling effact, the chal\.n9.d 
1.101 c •• trlcto ~. a9.11a»llity of DU: proeedur .. to .ieu.t10n. ",her. it 1 •. 
Qbylo~aly and lrcwtuta»ly th4 .,t.,t .. thod. Giyen tni. court'. finding, 
that tha D,%'pracwdura a&y be •• lar and nora avail,hl. th&~ other method. 
ef abort1on, tki. VQuld .~111 &mOun~ to an undue burden. 
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Ass~ly declared that i~e: intent in banning the D&X procedure 

was: -to prevent the unnecess4ry use or a specific procedure 

~6ed in performing' an abor~lon. I.b.i.s. i n~ ... nt II ba sgd 2!l !! 

sto~e interest 1n preventing unnecessary cruelty 12 ~ hyma~ 

(e;ys.- HoUse Bill 135, See. 3 (empha~i3 added). 

Ln caSey, the Supre~e Cc~t recogni~ed two spec1f1c 

interests which the .t~te hoa in regulat1nq a~or~lons prior to 

viability. Fir~t, -to pro~cte the S~ate's profound interest 

in potential llfe throUC;llou~ pregnancy the Sta'te may t~ke 

mea~ure8 to ensure ~llat the woman'~ choice i~ info~ed, and , 
(these) viII not be invalidated a~ long as their purpose 1s to 

persuade the woman to choose childbirth over abor~1on.- 112 

S.ct. at 28:21. Second, "the state :ay enac~ requlations to 

further the,health or safety of a woman seeking an abortion. N 

~ Nei~ller ot these interests, however, justify regul~tion~ 

Vhich impose an undue burden on the right to s~~X a pre-

viability abortion. 

Bec~us~ Casey .only spec1r1cally mentioned these.tvo 

interests, Plainclff arques that any other intereGt--3uch as 

that ot preventinq unnece;sary oruelty to th~ fetus aurlng the 

abortion--i. neither proper nor leqitl~ate. Derendants argue 

that ta. interest'is jus~1rled by the ftstat~'s profound 

inter.at in po~ent1al life throughout pregnancy,ft and th~t it 

would be contrary to logic and co~on oense to hold th~t this 

interest is not lQgitimatc. The State further a~gues that 1t 

it is permitt~d to impose regu14tlons'~h1cn preven~ cruelty to 
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animal., then surely, it Should be permitted to impoQe 

reg\llationa which prevent cruelty tc> fetuses. 

Again. this appears eo be an iS3ue of first impression 

berore this. or any, Cc>urt. To this Court'5 knowled~e. no 

abortion regulation has heretofore been justified by an 

interest in preventing unnecessary cruelty to the fetus. 

Koreover, this court has no precedent to directly guide and 

inform its deCision. There are, however, a few observations 
.... 

~hich help its analy5i~. 

First, and fc>r~o9t, thio Court is mindful or caseyls 

Gtrc>ng recognition of the State's interest in potential life 

throughout the pregnancy. Sacond, although Casey only 

5peclf1c~~ly delineated a few interests which the state has 

which justify regulation, nowhere in the opinion did the court 

,hold. that no other atete interest could justilY regulations on 

pre-viability abortions. These observations, taken together, 

suggest that the state may impose rggulations ~hich vindic~te 

its interest in thQ potential life of the fetus, based on 

Intere~ts other than tho3e of persuading the woman to choose 

childbirth over 4bQrtion. or of protecting her health and 

safety. Finally, the Court agrees with Defendant3 th~t it 

Would ~ contrarY to all l~ic and common 3ense, to hold that 

a state ha. no interest in prev,er,ting \looecessary cruelty ~o 

fetuccG. 

Assuming arquendQ that the interest is legitimatQ, 

however. casey 1s clear in holding that regulations enacted to 

furthar legitimate interc~t3 may not impose an undue burden on 
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the right to aeek a pre-viability abortion. Because Plaintiff 

has demonstrated a s~staneial li~elihood of SUCOC33 of 

showinq that the ban on O'X abortiona would impose an ~ndue 

burden o~ the right, the legitimacy. of the ~t~te's 1nterest. 

no matter nov le9itimat~ or compelling, will. 1n all 

likelihood, once the ~erits or th1s 11tiqation are determined, 

not ~ave the ban rrom be1nq unconstitutional. 

Although ~he court need not. at thig point, address the 

testimony conc~rning the cruelty of the O'X procedure--given 

that Plaintiff has demonstrated a su~stantial likel1nood or 
I 

SUCOC~G of shoving that the ban on the 'procedure is an undue 

burden and thererore is unconstitutional--\t is in the publio 

interest to d1scuss tne issue of cruelty. Therefore, this 

Court nov turns to the relevant testimony. 

Defendants o~lled two e~~erte to testify to the pa1n telt 

by the fetus during the OiX procedure. 2S 

Or. Joseph Conomy is a professor of clinical nQurology at 

Case Western Reserve Univeraity, and is involved in the issue 

of medic~l ethic.. He h~s studied the f~~ation of the 

nervoua eyet .. , 4nd has ~orkeQ on proolems or ~ne nervous 

eyet .. in t.tuaea and ne~born infants. 

Ia r~ard t~ fetal neurology, Or. Conomy testified th~t, 

at ~. &g8 of tventy to twenty-four weeks, ~any of the neural 

28 Plain~iff Halkell ~e.~ifi~ ~h.~ he 4idA'~ ~li.Y. eh.~ feeal 
_=oloo;ical .s.y.l"s-nt. ae e_ney-Cour _ek. would IUO.., pilon apU1I.I ~o 
be ~r&J\ .. ieeect to tn.. brain ITr •• 11/8. I~ 1191. and ~ha~"1 fe~u. of ~he 
lam. ag. lacked ~he cogfti~ige ability ~o pe~c.iye pain I~ at 180). 
Becau .. Dr. B.lklll ••• not qu111t1.d aa an IXPY~ 1n tn. arl. of fetal 
neurology, thil Court ..,111 not conaidar ~hl. ~ •• ~u.ofty. 
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p~th~ayG vhich transmi~ p~tn to the brain are e~taollshed, 

although the cortical proje~tion~ from the lover level of tho 

brain, the thalamu~, are not yet established (Tr., 11/13, at 

301) . I~ is his opinion, therefore, that. pain can be 

transmitted to at least ~h8 lovar level~ of the brain At that 

aqe (~at 302). 

Dr. conomy further te~tified that fetuses a~ ~he aqe of 

t~enty ~o twenty-four vaeke respond to nur~urinq stimuli, such 

as st.ro1cinq the facc, andnoxiol.ls stimuli, suc'h as prickinq 

the ~kin, in different ~ays. Nurturing stimuli m3Y cause a 

turning of the head, or pursing ot thQ ·lip~. Noxious stimul1 

~ill cause flexion and vithdrawal (~ at 300-302). 

In r,e~erenc:e to the O'X procedure,. Dr. conomy testtfied 

that it is qis opinion that the procedure ¥OUlrl prompt an 

unpleacuxQble stimulus to ~he tetus (~ at 303). He also 

te~tified, however, that it ~ould oQ "epoculative" to try to 

"get inSide the lIIind of ~ fetus, if there is one." (Id. at 

301). Indeed, Or. Conomy specific~lly refused to t~stify that 

a fatus can feel p~in: althoUqh the fetus does "axhibit ~ 

cla •• ot responses that ara charactgrictic of reflex response 

to obnox1oua ati.ulation .... feeling i~ very much beyond that 

becau&A it inYolves PQrception, designation. locality, and 

thing. that are tar too speculative for me to assure you th~t

a fetus feels.- (~a~ 305J. Thus, although Dr_ conomy 

testifiea that a tetusat the age of twen~y to t~enty-rour 

~eeXs may physically ra~pond to n04iou~ stimuli, he did not 

i 
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tes~i!y that the fetus ha~ a conscious, mindful a~arenQ~S of 

the pain it is experiencing. 

pin~lly, Dr. Conomy testified that a fetus ~ho is aborted 

by the D'F: procedure, ~hich involves c1i3l:emberment, might 

experience ~s much discomfort ~8 a fetus who is aborted by thQ 

D'X procedurp. (~at 307). 

Defendantc' se~ond expert was Dr. RObert White, vho is a 

professor of neurosurgery ~t CaSe western Reserve University. 

He has been the director of a br,1lin resQarch 'i'."Doratory for 

thirty years, but has not ~PQcifically studied paln or its 

mechanisllls. 

In his testimony, Or. White defined ·pain u as a 

phy"ioloq~~lll, or perhaps behavioral, e~ression resulting 

from the ap~rec1ation of a noxious stimulus (Tr., 12/7, at 

119-120) • 

Tn partieular reference to the mechanics of the D&X 

procedure, Dr. White testified that two ~aneuv~rs ~ould cause 

pain to the latus. First, the act of co~prQssing, rotating. 

and pullinq ~a fetus down into the birth canal--which also 

occur. durinq childbirth, at a more advanced age--must cause 

pain to tbe t.tua (~ at 1Jl) •. Second, i~ was his opinion 

that ~ .~ ot aaklnq an incision in the hack of the neck QnQ 

enlarginq 1t--vlthout, apparently, cuttinq any part of the 
./ .. 

nervous aystea--and then inscrtinq a 3uction t~be and 

evacuating the Gkull contents, ~ust be painful (~). 

Initially, Dr .• ~1te testified that it vas his opinion 

that the !etuB ~ reel pain during the D'X procedure; thi~ 
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ans~er WdS s~ricXen from tho record because it did not 

indicate an opinion within reosonable medical ptobabilit~ (~ 

a~ 110-11). Later in his testimony, and after vicwinq 11 

videotap.e of the procedure being performed on 11 dead fetus, 

Or. White amended nis opinion to otate that the fetus £An fe~l 

pain (~at ~24). He based thia opinion partly on the ~mall 

~ize or the infant, which mean. that pain travels a much 

shorter distance th~n in adult., and partly on his opinion 

that chemicals in the brain wnich suppress pain are not 

established in fetuses, whereas, chgmical~ which reinforce 

pain are so established (IsL. at 126-27)'. He also disputed Or. 

conomy's opinion that the cortical projections trom th~ 

~nalamus are not eQt~blished at twenty-tour weeks (~ at 158-

59) • 

In regard to Wbetner a fetus at twenty-four weeks can 

con$ciously experience pain, Or. White noted that ~he problem 

is ·~hat We consider consciousness." (Ia~ at 162) _ He did 

admit, however, thAt he did no~ knOW -at what particu13r stage 

in theqestational (aqeJ ••. that an infant i~ con~cious." 

(~ at 163). 

Finally, Dr .• ~ite testified that the D&E procedure would 

also be painful tor the Cetus, al~houqh the nervous system is 

more formed at twenty to twenty-four weeKs, when the 0&2 

procedure is used on a less frequent ba~i3 (~ At 164). 

BaSed on this te~timony, thi~ Court concludes the 

rOllowinq: first, th.r. is evidence that a fetus of aqe ~enty 

to twenty-fourveeka will react, physiologically, to noxious 
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stimuli. Second, the evidence is inconclu~ive ~s to whether 

the pain impulses are t~an£mitted to th~ hiqher levels of the 

br41n at that age. Third, the evid~nce is inconclusive ae to 

whether ~he D&X procedure is more palntul than the O&E 

procedure. 29 

Finally, and most 1mportantly, neither Or. conomy nor Or. 

White te:oti!ied that a (etus at age t .... enty to t .... enty-tour 

weeks experienceJl a confOcioulI a .... areness ot pain. Althouqh 

Detendants have 5uggected that th~re needn't De a con£ciou3 

a .... areness of pain in crder to conclude th~t the D'X procedure 
I 

is ·cruel,· ~ finding that there is such a conccious awar~ness 

of pain on the part ot the fetus dOGS appear to be relevant to 

thi~ Court; so, too, is the inability or the court to mak~ 

such a finding. Some might argue that abortion is alyays 

29 The part1 ••• ~Lpulat.d ~h.t at tne ceoinnln9 of ~h. D'X p~oa.d"'r., .~ 
f.t",e •• ar. d •• d, &.no .QIW ~I allv.. An •• act ·dofinl~ion 0' the ~.rm 
".llv.· va. nelth ••• ~lp",lat.d. nor clarifi.d by the evlaence. Ind.ed. in 
.cma b •• ie, elemen~.l •• n •• , the titUI 11 "aliv.- tr~ ~h. moment of 
cone.pt1en. VII.t 1.1 cllar. hew.va .. , 11 ~hAt ·:lli ... • de"e not _a.n 
·viable." ~.r. aliv. ~o eGan viLbl., the Itipulation arguably vou\d be 
~r4ft.to~ ln~o &n ac~~l~~nt tnat the D'X proeoduro i. mare c~.l 
~han .lther the g~ procedur., or &ny other form ot ",1d-8econl1 ~rillle.ter 
~reqn&ney t.rmination •• 

A ..... ing Irgysod2 that tn. r.tul cloG. t.el p.ain, one fac~or It'h.lch 
1"'9 .. e.l:. tl\l~ tAe DU procedure .L9h~ b4I ~ ~"nf"'l tl\an the DU 
procedur.--tb. phy.Lcal ac~ or d1~rinq tne fatUI in the Dk!, a. 
oppo.-d ~g a r.l.~1"ly quick incl.ion And .uction1n9 proc ••• in the D&I-
i. Dll~ ~ the youn~.r Aie of tn. t.tUI dwrlng the D'! procedura, 
whiCk 1. paaf~ ... li.r in tn. lecona trlze.ter, when tha nervo"'e 
.y.e .. le ~ .. tullY I1lv.loped. 

M.=!tq t .... e the DU p~"ced",J:'. h 'cnet,' nowever. tlti. COurt 
f.ila t. ... Dow it 11 .ara cruel tnan the D'E procedur.--which inyolv •• 
tn. d1 ··'-'Ot Of t~ !.tua and, .OZQt~., the cru.b1ng ot ltl .kull--
or l\CIIot 1t ia al ... y. c~el, 'i;'ven .. ~h&t -~he htUI LlY alreAdy ~ de.d ( ••• 
D.fend&n~· •• zla~it a). Tbe :;t·ate· 1 b~ino of til. P'X irocod"'re ~b",. 
r&l ••• & ~ •• t10ft or vh.ther it. purpo •• ~n .0 dc1n9 .al to prev.nt 
uM8cI •• ary cruelty, a •• tate.:!, or, r&tb.r, Will to place a .1gnitt<::ant 
ob.tacl. Ln ~h. path ot & WCC4n I.aking a ~re-viaclli~y 4boreion .In the 
.1d-•• cond ~r~.t.r. ~. 112 s.~. at 2620. ~ Oqntortn, 428 U.S. 
It '8 (d1acu •• inq "the Lftam.ly inh.cent ln (thl O.n on lalin. 
amnLoe.ntt.LII -h.n 1t prOICrloel the U •• ot .alin. b~~ d004 net ~roh1blt 
t~hniqu •• thlt &re m£nY t~. mer. likely ~o r~.~lt ln m4ternll death"). 
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cruel becau¥e it ends in the, death of the fet~s; thiS. 

howevor, doe. not provide Q basis for distinguishing between 

dirferent methods of abortion. It tna retus does not pe~ceive 

or experi'Qnce the pain, then it is hard to SGQ how the o.x 

procedure could be any more cruel than any other abortion 

method. 

This Court recognizQs that the sUbject or when a fetus 

attains consciousnGGs is a aatter o( great debate, and that 

reAsonable minde CQn differ on the issue. As the Supreme 

Court ctQted in Casey: 

Hen ana women of gOOd consciencQ can disasree, and 
we suppose Gome Qlways ahall disagree, about the 
profound moral and spiritual implication9 of 
terainating'4 pregnancy, even in its Q~rlie~t stage. 
Som •. of Us a. individual. find 4bortion o!fensiv~ to 
our most basic principles ot morality, but that 
cannot'control our decision. Our Obligation is to 
define the liberty of all, not to mand~te our ovn 
Dora I code. 

112 S.ct. at 280b. Until medical ~ciencc advances to a point 

at whiCh the determination of ... hen a fetus becomes "conscious" 

can be made ~ithin a reasonable degree of certainty, neither 

doctors nor judqea nor legislators can definitively state ~hen 

an abortion proc.aure becomes "cruQl,~ in the sense of when 

the t.t~ becomes aware of PQin. That judgment must be made 

by ... dl individlal member of soclety. 

eiven that there is no reliaDle evidence that the D&X 

procedure is more cruel than other method. of' abortion, this 

Court i. unable to conclude that the ban on the ~se of the D&X 

procedure serves tho et3ted interest of preventinq unnecessary 
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cruelty ~o the fetus. JO As in Danfortb, the ban on the DiX 

procedure therefore ·comes 'into focus, instead, <15 an 

unreasonable or arD1trarl' regul.ation designed to inhibit, and 

havinq the e!reet of inhibiting,· second-trimester abortions 

prior to v1a~1lity, 4~S u.s. at 79. 

This conclusion does not, however, mean th~t the st4te 

cannot regulate the O'X procedure, short of an absolute ban. 

As discus£cd above, Plaintiff has dQmon~trated <1 sUDs~antial 

likelihood or success of sho~inS th~t the ban on the D&X 

procedure 1s unconstitution~l, because it impohqs an undue 

burden on the right to Geek a pre-viability abortion, Ilnd 

~caus~ the definition of OiX is vague. Ascu=ing, however, 

that the ,f~tua is conscious of the pain involved in the D",X 

procedure, ~t appears to this Court that t~e state could s~ill 

~eek to vindicate its asccrted interest 1n preVenting arguably 

unnecessary cruelty to the t&tu6, oy requlatins the proceQure 

~ithout banning it outright. 

Althou~h the testi~ony on thi~ i5sue ~4S not conclusive, 

one such PQssible regulation may require .the physician to cu~ 

~. u=bilical cord prior to m4king an incision in the base of 

Jg "l~ ~. the St~to wou1d haYI had ~o .n~ that tho h~n O~ the D~ 
proeecNze ___ c.a.&%,,), to achl.ve & CCGlpellinq Itata l.nto~ •• t, Iwdllr a 
.tri~ ec~Lnl" ItanOUd. After~. t.h .. GtClU neoKl only .1IOW that it 
h ••• leg1t1a&te inter •• t., And t.hat t.l~ ch_118nqad r~lAtion ·cannot be 
.aid (!.OJ .. ~. ItO i"'U'Pl" ot.hlr tllan to uke abortLon. t>On oj.l.ftlc\ll~·_· 
ll~ 8.~. at. Zal'. rnla new 'ppr04ch &ppo"~. to elqulre court_ to 8zamine 
.hather tn. chall.n9ed r~lat.ion .. ev •• t.lIe _t&t~, 1.9it~to pu~ao. 
s.., a.s., Barna, y. Kl •• ip,1ppl, 99l '.~d lllS, 1340 (5th C.l.c.) (ho1d1nq 
that becau .. the chalL.noad two-p&rlnt con.lnt It.atut. he.l.p&d to .af.gu.~d 
tn. intere.t. of both ~Int.. an4 Lha f&Ally, 1t could not be .aid to 
.erove no p.cpo .. othee thin to 1Iollt. &bartion. _ .. dUfic"ltJ, ~ 
dqnltd, 114 s.ce. 468 (1993). Accordingly, thl. court mu.t e%~ln. 
wnetn.r the b&n on the D'% procedure •• rve. the purpo.. of pceyenting 
unneee •• &ry c~.l~y to the tltU'. 
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the sk~ll, a~ to wait until the fQtu~ diee uS 4 result. 

Another possible ~egulation miqht require the use ot local or 

general anesthetic, on the fetus o~ the mother. By use of 

such re<]li'lOltiQns, c;tates could prevent arquably unnecessary 

cruelty in the cbortion procedure, without taking away the 

right to see~ a pre-viability abortion. In enacting Olny 

regulation on the O'X procedure, however, states mU5t bear in 

mind that they cannot reduce &ither·the $cfety or the 

availability of the procedure. Su~h an effect woula render 

the regulction unconstitutional under both D~nforth and Casey. 

D. The Ban on PQst-Viability Abortigns 

1. Rescription of the stgtute 

Becauce the challenged ban on post-viability abor~ions 1~ 

particularly complex, it is advisable to prOVide a detailed 

overview ot~all or the provisions before proceeding to analyze 

tnem individually. 

HOUGe Bill 135 bans the performance of all post-viability 

~bortions, unless: 

(1) the physician determines, in qood faith and 
ia the ~cise of reasonable medical jUdgment, that 
~ &bart1oa i& necQQ~ary to prevent the death of 
~ ~egnan~ woman or (~edically neces&~ry to 
prevent) _ aerioua risk of the Gubscantial and 
irrever.ible impairmp.nt of a major bodily fun~tion 
of the pregnant woman, [or1 

(2) the physician determines; in good faith and 
in the exercicc of reAsonable medical judgment, 
·after making a determination relative to the 
viability of the unborn human in conformity with (S 
2919.18(~)], that thc unborn human is not viable. 
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O.R.C. S 2919.17(A) (1-21. Tfte statutQ defines a serious risk 

of the subs~ant1al and irrQvQr~ible impairm~nt or a major 

~lly runctton as tollows: 

(Arny medically diagnosed con(j1~ion that so 
compl1ca~es tfte ~rEqnancy of the ~oman as ~o 
directly or inciir~ctly ca~se tne substantial and 
irreversible i~pairment'of a major bodily runction. 
inclUding, Qut no~ limited to, the follo~ing 
conditions: (1) pre-ecl~paia; (2) inevi~able 
aQort.l.on; (3) prematurely ruptured lI!~rane; (4,) 
diabetesl (5) multiple sclerosis. 

O.R.C. S 2919.16(~). This definition appears to limit the 

legality of po~t-viabilitYlabortlons to situations where an 

abcrtion ia requireQ to preserve the woman'~ phygicol health, 

as opposed to her emo~ional or psycholo9io~l health. 

It the first exception applies (the abortion is medically 

necessary) ,. ·the phyeic:ion must conform .. ith a nUml:ler of. 

requiramentc governing the pertorcance of thp. abortion, unlczs 

a medical emer9~ncy exists. The statute sets forth five 

specific condi~lons ehich must bQ saticfied: 

(a) the physioi~n who performs ... the a~o~~ion 
certif.l.es in vriting that that physician ha~ 
determined, in gooci !alth an~ in the exercise of 
reasonable medical jUdgment, that the abortion is 
nac ••• ery to p~even~ the death of the presnant woman 
or a aeriou. rick of the substantial anQ 
~r.yer.ibl. i~pairmEnt of a :ajor Codily function 
of ~ pra9n4nt .. om~n. 

(b) the determination of (that] phyeioian ••• 
ia concurred in Py At least one other pnysician who 
certifies 1n vritinq that the ooncurring physic.l.an 
has determined, in good !al~h, in the exercise of 
reasonable medical juds-ent, and followinq a review 
of the aV5ilable medical records of and any 
available test3 pertaining to the pregnant woman, 
that the abortion is neceGsary to prevent the death 
of the preqnant "'oman, or a serious risk of the 
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Gubatanticl and irreversible impair-ent of a major 
bodily t~nction of' the pt"egnant _'oman. 

ee) the abortion is performed '" in a he4lth 
cara facility that ha3 or has 4~cess to appropriate 
neonat~l services for premature infants • 

. ' (d) the physician .•• terminateeli] the 
prc~n4ncy in the manner tha~ provides the best 
opportunity for the unborn human to survive, unless 
that ~hY8ic1an dete~ineQ, in qood faith ~nd in the 
exerC1sa of rC~30nable ~~!cal ju~qment, that the 
termination or thA pregnancy in th~t aanner pOHea a 
ei9nificantly ~re4t~r risk of the death of tha 
preqnant woman or a seriouG ri~k of the substantial 
and irreversible Impairment of a major bodily 
function of the pregnant voman than voul~ other 
4vailable metnods of abortion. 

(e) thA phy~ician '" has arranged for the 
attendance in the sa~e room in vhich the abortion is 
to be performed ... of at least one other pnysician 
Who is to taxe control of, provide i~cdiate medical 
care for, and take all reasonable steps necessary to 
preserve the life and health of the unborn human 
immediately upon the unborn human's complete 
expUlsion Or extraction frOm the pt"eqnant ~oman .. 

O.R.C. S 2919.1'(B) (1) (a-e). These requirements may ~e 

summarized ae follo~s; (1) the certiricatlon requirAmqnt, (2) 

the second physician concurrence requirement, (3) the neonatal 

facility requirement, (4) the choice of ~ethod requirement, 

~nd (S) the .econd physician attendance requ1recent. 

In the evant of a medical emergency, some or all of thAse 

raquire.aant. aay be vaived. The statute defines a medical 

elll8rie.AoCy &.; 

(AJ condition that a pre~ant voman'~ physician 
deteninea, in good,'Yalth and in the exercis:a of 
reasonable medical j1..ldgment, 50 complicates the 
woman'. pregnancy as to necessitate the i~ediate 
perforaance Qr inducewent or an abortion in order to 
prevent the death of the woman or to avoid a 5erious 
risk of the 8ub~tantlal and irreversible impairment 
of a major bodily function of the pregnant voman 
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that delay in chs perforcance or inducement of the 
abortion would create. ' 

O.R.C. S 2919.16(F). If a medical emergency exists, and is 

such that the physician cannot comply with one or more of the 

conditions,. the. physician may perform the abortion without 

fulfillinq those statutory requirements. 

The statute also createa a rebuttable presumption of 

viability at twenty-four weeks of gestational age. O.R.C. 

S 2919.17(C). The statute definell gestational .. age as: 

(T]he age of an unborrl human as calculated from the 
first day of the last menstrual period of a pregnant 
woman. 

O.R.C. S 2919.16(B). 

A person who violates any of the above provisions is 

guilty of· .the crime of terminating a hU!:lan pregnancy after 

viability, a fourth~degree felony. O.R.C.··S 2919.17(0). In 

addition, that person may be civilly liable for compensatory 

and punitive damaqes. O.R.C. S 2307.52(B). 

Plaintiffs have challenged seven separate provisions of 

this ban: (1) the dete~ination of non-viability, (2) the 

definition ot aerioua risk of the substantial and irreversible 

impairaant ot • .ajor bodily function, (3) the definition of 

medical ..erg.ncy, (.) the second physician concurrence 

requirca&nt, (5) the choice of method requirement, (6) the 

second physician attendance requirement, and (7) the 

presumption of viability, including the statutory definition 

of gestational age. This Court ~ill consider each of these 

challenges separately. 

_ .... -
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2. Determination Qf Non-viapility 

~ noted. one exception to the ban on post-viability 

abortiona allows a performance ot a late-term abortion if the 

fetus is.determined not to b4 viable. Hoyse a111 135 defines 

viable as: 

(T)he stage of development of a h~an fetus at which 
in the determination or a physician, based on tbe 
particular facts of a woman's pregnancy that are 
~nOWD to the physician and in light of medical 
technology and information reasonably available to 
the physician, there is a realistic possibility of 
the maintaining and nourishing of a life outside of 
the womb with or without temporary artificial 11fe
sustaining support. 

O.R.C. S 2919.16(L) (emphasis added). This definition appears 

to allow the physician to rely on his own best clinical 

jud9'lllent .i~ deterlllining , .. hether a fetus is viable. 

The st~tute directs, however, that the physician cannot 

perform a late-term abortion unless the fetus is non-viable, 

as determined in the follo.'ing manner: 

(T]he physician determines, in SQQS faith and in the 
exercia! 2! reasonable medical judgment, that the 
unborn human is not Viable, and the physician makes 
that determination after performing a medical 
examination of the preqnant woman and after . 
perforainq or c~using the performing of gestational 
age. weight. lung :aturity, or other tests of the 
UJ\l:,)ocn hU&aJ\ that a reasonable physician ::::laking a 
~!N&tion a. to whether an unborn human' is or is 
hGt ~1&bl. would perform or cause to be performed. 

O.R.C. S 291t.18{A) (1) (emphasis added). Under this 

provision, it appears that the physician cannot rely solely on 

hi. or ber own beat clinical judgment in detergining whether a 

fetus is viable; instead, that deter=ination must be 

objectively reasonablo a •• ell, that is, reasonable to other 
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physicians, as well as to the physician making the 

determination. 31 

Plainti~t arques that beca.use one provision (the 

definiti¢n of ·viable-) suqqesta that a viability 

determination may be made based on a physician's own best 

clinical judqmen~,' whereas another provision (the 

determination of non-viability) requires that de~ermination to 

be rea.sonable to other physicians as well, the statute is 

unclear as to what standard will be applied, and, thus, is 

unconstitutionally vaque. This Court agrees that the quoted 

provisions of the statute set forth different standards for 

judqinq the leqality of the physician's determination, and. 

thus, that'Plaintiff has demonstrated a substantial likelihood 

of success of showinq that the determination of non-viability, 

as required to satisfy one exception to the post-viability 

ban, at O.R.C. S 2919.17(A) (2), is unconstitutionally vaque, 

31 The Court ~.w. th1. 'c:onelud.on for t'olO reallone. Firat, if the term 
"in the axerei •• of ra.eonAbl. ~ic:al judqment" ware a aubjec:tive 
.t&ndard, referrin9 to the phy.ic:ian'. own judgment. there would be no 
need to &l.c require the phy.ic:l&n to ac:t "In 900d faith." It 1. a ~Lm 
of .tat~to~ eon.truction th.t no 'oIOrd or 'oIOrd. .ho~ld be c:onatrued in 
.uch •• ay tbat they Are eurp1u •• g8. 

S UW, t~ tera "ra •• enAbl.," ae it i. u.ed in the law qenerally, 
&l-=».t &1 __ y. ill.co~ate. an Objective atandard. Th. term "reatcnable 
beliet,· let: u.wple. 1. cl¥IZIOnly Uled to indicat. ~ that the actor 
biaaalf ~~ • b.liet. ~ that • r.a.on~le =an would hold that belief 
ua4ar t~ .... e~cuaat~c:ea. Bllc:k', Law Pic:tioo&(y 874 (6th ed. 1991). 
The ter. -re&.an&ble C&z." .. ana "that degree of car. which a person of 
ordin.ary pnadenee vou.ld e.:rerc:i •• in the .ame or .i.milar cir&:l.I.III.tanea8." 
~ at 875. the term -rla.onabl. cauae" refer. to the "baoie for arreat 
without warrant, (with] .uc:h atate of facti •• ~uld lead .. =an of 
ordin.ary care and prudence to beli.va ••• that the per.en aought to be 
arr •• te4 i. iUiltyof coazittinq a crime." ~ Th •••• z&mpl •• , whic:h 
are not e.:rhau.tive, ~natr .. te that the tera "re •• onabl." g.nerally 
indicat •• a requirement that the action be re •• onable ~ other.. Ab.ent a 
cle~ atatutory intent to the c:entrLry, thi. Court mu.t cen.true the term 
"in the ez.rei.e of rea.onabl. medical judgment" a. inc:orporating an 
objective .tan4ard. 



DEC. -14' 951THUI 10:06 TEL:513 223 6339 P. 01 

AO 72.'1 
(1I •• ,8I8Z) 

because i~ fails to provide the physician with fair warninq of 

what laqal standard will be applied, and, therefore, of what 

cond~ct vill incur ~riminal and civil liability.32 

3. Definition of -Strioy. Bieto! Subptantial and 
Irreversible Impairment or a Major Bodilv Function-

The other 8yception to the post-viability ~n requires a 

determination that the abortion is necessary to avert the 

death of ~e pregnant woman, or to ~void ~ G~riouc rick of the 

substant141 and irreversible impairment of a ~ajor bodily 

tunction. The statute defInes the term "serious risk of the 

substantial and irreversible impairment of a major bOdily 

function- as follows: 

[A]J:l'y.·medically dia,qno:Jed condition thllot so 
complicates the pregnancy of the woman as to 
direcUy or indirectly cause the sul;)s:tantial and 
irreversible impairment of a major bodily function, 
including. bu~ not limited to, tae !ollowinq 
conditions; (1) pre-eclampsia; (2) inevitable 
abortion; (3) prematurely ruptured ~Q~br~np.i (4) 
diabetesi (5) multiple sclerosis. 

o.~.c. 5 2919.16(3). This definition 4ppears to limit the 

laqality ot peat-viability abort1ons to situations where an 

abortion i. required to preserve the wo~an's physical health. 

rlaiaciff argues th~t thiG definition is too narrow, and 

dge. ~ .llow th. physician to consider other factor3 which 

3" • s~aftdlftq alema. ~ha .~at.ut.a'. definit.ion of viUlle would appear t.o ~ 
q~jee~loft&bla, beeau.e it. ooftcaift. a ~rely .~j.ct.lve ataftoaro. Ift 
eoncraat.. it. cOQ14 be &r~ad t.hat. t.ha det.arainat.Lon of Yl~lllt.r 1. void. 
either beeau .. i~. laek of a .cian~ar requir ... n~ era at •• vaquanea.. or 
beeayaa the oDjec~lya rea.onAbl.n •••• ~&AGazd will ohlll the phy.lcian'. 
aatarainatlon ot ngn-vl&bl11ty. and cra.t.. an undue burd.n. For tht. 
reaeon, thi. Court hold. that the do~.rmination of non-viabilit.y, but. no~ 
the definition 0' vL~le, L. unconatltut!onal. 
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relata to the woman's health, including psychological and 

emotio~l factora. Plaintiff cites to a supreme Court 

~bortion case decided before abortion vas legalized in Roe v. 

~, which discussed ~ ot~tuta that outlaved abortions except 

where m doctor determine4 that the abortion vac neceEsary to 

preserve the mother's lire or health: 

w. aqra •••• that tne macl1cal jUdqment may be .. 
exerciecd in the light 'ot all faotors--physical, 
emotional, psycholoqlcal, familial, and the woman's 
aqe--relevant to the well-being of the p~tlent. All 
these faotoro may relata to health. This allows the 
attendinq pnysician the room he needs to make his 
best medical judsmen~. And it is room that operates 
for the benefit, not the disadvantaqe, ot the 
pregnant woman. 

Doe y. Solton, 410 U.S. 179, 192 (1973). Plaintiff argues 

th:lt Hous'.' Bill 135 impermissibly limits the physician's 

discretion ~o determine vhether an ab9rtion is necessary to 

preserve the voman's health, because it limits the physician's 

ccnsidera~ion ~o medical factors relating to physical 

hGalth. 33 

Defendant, however, oites to tha SuprQme CourtJs more 

recent decision in Cesex, which upheld a simil~r definition of 

Berioua rlak of the 'Ubstan~ial and irreversible impairment of 

a .ajoc bodily function, that also limited the physician's 

33 ~~ ~aat~y 1n ~ftia ea.a indicatel that phyllelanl do ~outin.ly 
conald.~ pOQ-ea4ical f.cto~a that ~alata to h.alth. whAn counaallng woman 
&bout hav1nq an abOrtlon. Dr. 'aula Bll1a~d ~a.tltled th.~ .h. "takaa 
lAto eccouat thA cLreuaatanca. of ~hA pra;n&ney whLch ~y be a re.ult of 
~apa oc i_.at. ~, I tu. into account t~ payclwlloqlcal hAaltll of ~"a 
inlSlvlc:1ll&l.· (T&'., 11/8, at ;Z91. D~. John 00. lC~c Two t .. tUied that 
be 4&&1. witll IIi. p&tlan~. "in a holi.tic approach. encompa.llnq not only 
the phr1lca1 cona~.nc •• ot the pa~iant'a paztloulaz .1~\latlon. but 
ancompa •• lnq her paycholog1cal vell-c.in;, bOth .ho~ and long ~acm.· 
(T~ •• 12/1. at 221. 
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determination to consideration ot ~edical factors. 112 S.Ct . 

. ~t 2822. Defendant argues that the Supreme court's decision 

in Casex governs here. 

Pl4~ntitf re~pond5 by pointing o~t that the challenqed 

detinition in Casey did ~ have the effe~t of preventing thc 

performance or an abOrt10n, altogether; ln$tead, it merely 

alloved for an exception to the informed consent requirement, 

the 24-hour waiting period, and the parental consent 

provision. Thus, Plaintiff arguez, the applic'ation of this:. 

defin1tion to the challenged ban on post-viability ~bortions 

vi11 have a more severe impact than it·did in casey, beC~U5e 

it vill completely prevent, and not merely delay, abortions 

that m~y .~ necessary to preserve the mother's overall health. 

The testimony of Jane Doe Number Tvo is illustrative of 

hOV severe this impact maybe. This witness testified to the 

pain and suffering she and her husl:land experienced ... he·n they 

diocovered, during her twenty-second veek of pregnancy, that 

their bal:ly l~ck~d a spine, h~d malfunctioning kidneys, and a 

clUbbed toot ·(Tr., 12/6, 4t lSl-SJ). A neonatal specialiE:t 

advisad them that ar~er the bal:ly was born, it wo~ld be 

par~lya.a, at least from the vaist down, WOUld require 

lmaediat. kidney' dialysis, would need major ~ur9Qry within 

thirty alnute. or I:lirth, and would probably be hydrocephalic 

(hav. vater on ~e I:lrain) (~a~ 154). Befor~ this 

discovery, the witness testified that all indicat10ns pointed 

to an uneventful pregnancy (I£. at 155). 
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3ane Doe Number Two and her husbAnd rle.cided to terminatp. 

the pre'fl\ancy, rather than cOlrry the gagy to tet"lll. She 

explained their decision as follows: 

Just rindlng out a~out this, mentally, it just 
-- it crushed both of U8. We vere excited. We 
wanted a baby very badly. We had prayed for a girl, 
and I quess there vas quilt involved gecause m~yge 
va didn't pray for (the baby to be] healthy. And 
you relt selfish. 

I kept thinking, What did I do? You knov, I 
.didn't smoke. I didn't drink. 1 vas eating right. 
This haG to be one of our fault'o. It has to:ge 
~omabody's fault in some vay thAt we're qoing 
tnrouqh this.. • • .' 

I oouldn't imagine mentally going to term. 
When I round this out, it vas on a Friday, and I had 
my (abort1onl proced~re SCheduled for TucodaYi and 
just, durinq that time, all we did was cry, ve beat 
ourselves up about what could we have done 
differently, When there was nothing we could hava 
done. 

I just -- if I had to carry that gagy to term, 
I alii' 'not sure I ",ould have chosen to have c:hildl"An 
again. 

Idw at 155-56. Jane Doe Number Tvo terminated her pregnancy 

·by use of the D~X procedure, which ~as performed by Dr. 

Haskell. She testified that it v~s important to her that the 

fetus be intact, in order have an autopsy performed, and 

thereby to determine vhether a qenetic detect'had caused the 

fetal anomali •• (~at 158). The autopsy results indicatad 

that the defect was not genetic. She Olnd her hu~band have 

since ud twin qirls. 

Under House B111 135, it seemS pro~able that a physician 

would have been forced to determin~ that Jane Doe Number TWO'S 

fetus h~d ~ rcaliGtio poccigility of living after birth ",ith 

11fe-sustaininq support, althouqb its prognosis vas dismQl. 

Thererore, it this Act had been in effect, Jane Doe Number Two 
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vould h~ve been forced to carry her baby to term, becaucc 

thera WAS no thraAt to her physical health, even though it 

seems clear that this woul~ have been very ~amaglnq to her 

mental and emotional health. 

It is also possible tnat a pregnant woman vho ic faced 

vith such a law, and who is carrying a fetus vith ccvcrc 

anomali •• , aight fael forcad to abort her pregnancy before her 

twenty-!oYIth wee~ or pregn4ncy merely in order to avoid the 

ban, even it she would prefer to try some measure, SUCh as 

fetal surgery, to mitigate or cure the anomaly_ 

Thio poscibility i~ 3uggcoted by the te3timony of another 

of Dr. Ha&ke11's patients, Jane Doe Number. one, who terminAted 

her .ost r~cent pregnancy on Kov~er JO, 1995. She rirst 

learne~ tha~ there was a problem in her sixteenth week of 

pregnancy, when it was discovered that hor baby had a bladdor 

ob3truction ~nd could not urin~te (Tr., 12/5, at 16-l7). Once 

it vas determined th4t the ~ldneys vere functioning and that 

the baby was makinq qoOQ urine, this witness ~raveled to 

Detroit and undet"'Jent surgory to alllwiatQ tho bladder 

obotruction, in her eighteenth week (~ at 17-18). Th~t 

surq.ry v •• • uc~.8sfuli however, the baby's ureter did not 

runc~1on prOperly, an~ the baDY'S ri9ht kidney fa1le~ as a 

conaequence ell.). 

In har twentieth week of pregn~ncy, Jane Doe Number One 

traveled bACk to Detroit, and learned that her baby suffered 

fro. ·prune belly syndrome.- (~at 19). Arter rea~lng about 

the syndrome ana consulting with their phYSician, the witness 
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and her husband leo=.rned t:hat their baby only hi1u d t. ... enty 

percent chance or s~vival at birth, that he vould need a 

kidney transplant, and that he vould probably die before the 

ase of t~o (~ at 19-20). 

~An. Doe H~r One va. nov in her twenty-second veak o{ 

pregnancy. She and her husband consulted with their own 

doctor and a pedIatr1c urolog1st, and then decided to 

terminate the pregnancy. She explained ~hy thqy decidqd to 

have an abortion: 

Because the prognosis vas so poor. We had seen that 
the left kidney had atready become involved, and the! 
lett ureter was dilated. So, we felt certain that 
that kidney vas goinq to fail, and ve felt that the 
baby was no~ goIng ~o surv1ve •.•• It's terribly 
~sonizing to h~ve ~ baby qrovinS inside of you and 
to faal hi. kick "and to knov that he vonlt live. 
It 'I!I' ,terrible. 

~ at 21. ,'curing her twenty-tourtn week of pregnancy, Jane 

Doe Number One received an abortion by use of the O&X 

procedure, which wac performed by Or. H~skell. She compared 

her experience ~ith the DiX procedure to a prevlou~ abortion 

lJy use or an inductIon procedure, by Which she term1nated 

another pregnancy with severe fetal anomalies: 

Phyaically ••• there i$ no ccmp3ri30n. There vaG 
a1niaal pain. I was alert the entire time, and the 
procedure took, I would say, about an hour to an 
bour and a half. Phy£ically, thQ [O'X] procoduro iG 
.ucb -- it'. terrible to say it was easier or 
bette:, but the procedure va~ much ea~ier to endure. 

~ Gt 22-23. She testl!led that it was definitely helpful to 

have the CiX procedure available to her (~at 24). 

In addition, Jane Ooe Number One expressed concern that 

House Bill 135 would have forced her to make a decision to 
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terminate the baby betore she had the opportunity to do 

everythin9 p06siDle to save it: 

In our .ituation, the kidneys were involved, and ••• 
the baby's kidneys donlt function until wee~ sixteen 
or ~qhteen. So, therefore, we would not have 
known, or couldnlt know, that there was a problam 
and totally tried to helP ~e ~a~y and make him a 
viaDle baby prior to that time. Weld h~ve lo~t the 
opportunity .••. We wouldn't have had a choice, or 
as many choices. 

Because her physical health would not have Deen 

threatened ~y carryinq the ~a~y to term, Jane poe ~umber One 

would not, under House Bill 135 .• have been permitted to 

tcrain~te her prcqnanoy after her baby was deemed to be 

viable. 

The testimony of these two witnesses demonstrates the 

problems,with House Bill 135 1 s narrow definition of "serious 

risk of thq'aubetantial and irreversible impairment of a major 

bodily function,· and its limitation to strictly medic~l 

factors. first, as 1n the ca~e o! J~ne Doe Number TVo, this 

definition vill force WO~en to carry oabies ~o term which are 

likely to die baiora birth or immediately thereafter, or which 

have G progno.is 50 poor thAt its parents feel it would be 

best to tuainate the preqnancy. This result could h4ve do 

severa, naqat1ve, impact on tne mental and emotional health of 

the pr~n~ woman, as well as on the mental and emotional 

hc~lth of the babyt~ father. Second, a~ in the case of ~ane 

Doe Number One, the p03sibility of being required to ccrry a 

severely deformed fetus to tara might prompt pregnant women 

vho are oa~ryin9 fotuses with seVere anomalies to abort hefo~e 
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their twenty-rcurth week, s~mply in order to avoid the ban, 

even it they vould preter flrs~ to attempt Bome measures to 

improve their baby's chances of survival • 

Finally, although there vas no direct testimony from a 

victim of rape or inec~t, Or. Hillard did tcctify about an 

eleven-yeAr-old victim of incest, whose pregnancy vas not 

aiaqnosed until approxima~ely her twenty-second week, at which 

time legal charg8a were brouqht aqainst her father (Tr., 11/8, 

at 52). The girl and her mother then requq.stq.d that the 

preqnancy be terminated, ~nd Or. Hillard performed the 

procedure. Under House Bill 135, Or. Hillard would have hAd 

to perform v1acll1ty testing Detore terminating the pregnancy; 

if the f~~~8 had been adjudged to De viaDle, and there vere no 

physical ~eat to the girl's health, she yould have haRn 

forced to carry her pregnancy to term. In thic Court's view, 

1t 1s inconceivable that the act or being forced to bear her 

father's child, could haVe failed ~o have a severe, neqat!ve, 

and lasting iapaet on thi~ girl'g emotional and psycholoqtcal 

health. 

The lsau. o( whether a ~tate may ban post-viability 

abortiona axe apt where necessary to preserve the woman's 

pbypical health, even it carryin9 the hahy to term would cause 

her to .uffer 3evere mental or emotional harm, appears to be 

an i.sue of !irat impression before thia, or any, court. 

under the author~ty ot Doe v, Bolton, discussed above, 

this Court holds that a state may not constitutionallY limit 

the provision of abQrtions only to those situations in Whtch a 
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pregnane Woman's physic~l health is thrQatened, bccau~c thi3 

impermissibly limits the physician's di~cretion to determine 

~hat meas~es are neces~cry to preserve her health. l4 ~ey 

is not d·ispositive or this issue, ~ecause 1e only conSid.ered 

restric~ion8 which delayed, Due ala no~ prevent, pre-viability 

abore1ons; whereas, in this case, the statute vill completely 

prevent the performance of post-viability ~bortions th~t may, 

in appropriate medical judgment, be necessary to preserve the 

he~lth of the pregnant ~oman. Under Casey, SUCh a regulation 

is clearly unconstitutional. 112 S.Ct. at 282t. ~ccordin91y, 

pla1nti!! has demonstrated a substantial likelihood of SUCCCC3 

of sho~inq that tha Act'~ definition of Nzerious risk of the 

Gubstanti.~l and irreversible impairment o! Cl major bodilY 

function,· .which is limited to strictly me~ical factors in 

~pplication to the ban on post-viability abortions, is 

unconstitutional. 36 

~'. Def1nition of "Med; C~ 1 E'!nAr']@ncy" 

In its explanation of its TQmpor~ry Restraining Order, 

granted on November IJ, 1995, this Court $t~ted that Plaint1!! 

had daaonatrate4 • substantial l1kelihood of success of 

34 ID .ddLtlOD, .. hLghllghte4 by Jane goe K~er One', te.t~ny, an 
ezcepc1QQ vnLCft 18 limited only to pr •• 8rvin~ the pr89nant wc=an'a 
phyaleal heal~J\ -r ~n tho rhk of lIDpe=L .. U>ly U.IIIltln'.l the phyelc:liln·. 
QL.~r.tlon--&nd the mothar'. CQci.ion--to take whateyer atepa may be 
helpful l.urq1~al or otharwi.e) ln rlealln9 with the apacifLc problem4 
taeLn9 that. unbora ehl1d. 

35 A. d1'~'8ed in an aarllar part ot th.opinion. thL. Co~rt ooncluQ •• 
that it n.ad ~t applr tha 341,rD9 .tan4.r~ to r •• tric:tlon. on poae
vi~11itT ~rtlon., InC tftlt a prlqnant woaAn may therlfora .uc:c:eed in a 
flcial challenq. ~o auch a ragulation. avan if ahe cannot .how that -no 
.ae of oiro~at.no •• axiae. ~n4et ~hlch ~ha lAW would be valiC.-
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~hoYinq that the medical emergency definition was 

unconstitution41 on two grounds: firs~, i~ lacKed a ~ r@a, 

or sc18n~er, requirement, and therefore ya~ vague; eccond, it 

did not allow physicians to rely eolelr on their ovn best 

clinical jud9Zent in determining that a medic4l emergency 

exiated, and eo would chill phyaic1ana trom exerc1sing their 

best medical judgment in decid1ng whether SUCh an emergency 

exists. 36 Most ortnat discussion Yill be repeated-hera. In 

addit1on, the Court will addres~ the effect o.f, a.R.C. S 

2901.21, which could potentiolly allow this Court to import a 

scienter requirement of "~ecxles~ness" into ~he medical 

emergency definition. 

~efore ~urnlng to the Act itself. it i~ advisable to 

define th'e'meaninq of the ter1l1S "scienter" ond .. ~ rea", and 

to describe their import~nce 1n the law. The term "scienter" 

means ·knowingly· and ia "frequently used ~o signify tbe 

llefendant'S guilty knowledqe." Black's Lay ni .... t.i"narv 1207 

(5th ad. lq79). The term .~~. ref ere to ~ "quilty mind, 

a guilty or wrcn9f~1 purpo~e, a criminal intent." .~ at 889. 

Both of these terma require that a derendan~ have some deqree 

ot 9~ilty knowledge, or some deqree of blameworthiness or 

JIi On tllJ.a i'O.1n~, it- b ,ign1ticane tau, AI tar at tai, Court i, aware. 
no ot~ eGYrC ha. bean confronted with & mad1cal Amergonoy dctlnl~ion 
~ha~ inolYda. &Q Objeccl ••• ~lr8Q8nt, &nQ thorv!ore doe. not permlt ehe 
phy,lclan ~Q rely solely on hl, or her belt clinical judQmQnt. 

Tlli, obj~ive raquirament aoema eortaln to oroate a ~hl11in9 
.ff.at--~1~lar17 91.00 tho l.~k of • .~lent.r requirement. ~y.n it 
the Itatuee h&4 • ICllnter r.~~ir~nt. it ciQht atill hAve • ehillinq 
effect, thou9h to a 1 •••• r eatont, giv.n that tho phy.leian would .till be 
a~j.ct ~o proae~tlon l' othor phy,lcl&n, dilagreed with hle or ner 
detlr.lnatiOQ. Tnl. Court therefora taka, no po.ltlon on wheth •• an 
objectlve requirem.n~ In • -.dle.l &D8rgen~y definition, with Or wlthuut • 
• ~i.nt.r .~ir_nt, 11 4110 v010 for vllguenal •• 
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culpability, in order to be criminally liable. Statutes which 

do ~ contain such 4 requirement, and vhich impose criminal 

liaDi11~y even if ~ne defendant did not knowingly violate the 

law, or did not have a culpable state of mind, are known as 

·strict liability· ~tatute~. 

There is G stron~ presumption in our l~w favorinq a ~ens 

~ or scienter requirement in statutes which create criminal 

liability. ~ staples y. United States, 114 S.Ct. 1793, 1797 

(1994) (·we must cons~rue ~r.e s~a~ute in .L1qn.; or tne 

background rules of coemon law ... in which the requirement of 

sOllie ~ ~ for a c:rimc is firmly embeddcd"), united Statc~ 

y. United Staties Gypsym Co., 438 U.S~ 422, 437-38 (1978) ("the 

limited circumstances in which conqress has created and this 

Court has 'recognized [strict-liability] offenses •.. attest to 

their qemar'ally disfavored status"); Oanni!; v. United states, 

341 U.S. 494, 500 (1951) ("the existenc:e of a ~ reo. is the 

rule of, rather than the exc~ption to, th~ principles of 

AnqlO-American criminal jurisprudenCe"). Tne ra~ionale tor 

this presumption was eloquently set forth by Justice Jackson: 

The contention that ~n injury c~n ~mount to a 
criDe only when inflicted by intention is no 
provinel.1 ~.tr4n~ient notion. It is as universal 
and per.i.tent in mature sy~tQms of law as belief in 
fraedoa Of ~e human w11l and a consequent abil1ty 
&Ad duty ot.the normal individual to choose between 
qood and evil. A relation between some mental 
element and punishment tor a harctul act is almost 
~. instinctive as the childls familiar c~culpatory 
·But I d1dn't mean to· •••• 

The unanimity with vhich [courts] have adhered 
to the eentral thought that wronqdoing must be 
conscious ~o be cr1minal is emphasized by the 
variety, disparity and confusion of their 
definitions of the r~qutsite but elusive mental 
element ••• (including] such terms as ufelonious 
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intent,· ·criminal intont," "malice aforethought," 
·quil~y knowleage,- -traudulent intent,
·willfulness,· u:cienter,- to Qenote ~ilty 
knowledge, or .~ ~,. to signify an evil purpose 
or .ental culp~Dility. ~y use or combin4tion of 
th ••• various tokcne, thoy have Rought to protE'.ct: 
those who ware not blameworthy in ~ trom 
conviction of infamous comaon-l~w crimes. 

eor1ssette v. united States, 342 U.S. 246, 250-52 (1952) 

Camphasi. aaaea). Although the presumption ravoring a ~ 

~ requirement is not as strong in statutes creating c1vil 

li~bility, because House aill 135 imposes civil andcri'lllinal 

liability f~r the 9~e ~ction~, thic Court must analyze the 

provisions of the Act in light of the presumption of a ~ 
I 

~ requirement. Having described the ~eaning and importance 

of a -guilty knowle.dqe· t"P-quirement in laws creatinq criminal 

liability" .. this Court now turns to Hou.e Bill 135. 

The medical emergency eAception, ~hic~ is defined in Ohio , 

Revised Code sec~ion 2919.16(1), is employed in the ban on 

poat-viability abortions. Thi. Cour~ concludes that because, 

under tho definition of medical emergency, a physician may no~ 

rely alone on his ovn gOod-f~ith olinioal judsment in 

deteIlllining that a medical emergency exists, and because both 

the medical eaarqency definition and provisions 1mposinq 

ori.i~l liability for violations of section 2919.17 lack 

aciantar requir.aente, Plaintiff has demonstrated a 

substantial likelihood of success of sho~ing that the medic~l 

emerqency definition in the Act 1s unconstitutional. 

House Bill 135 defines a medical emerqency as folloWS: 

-Kedical emerqency- meana a condition that a 
pregnant wOllan' s physician aeteIlll1nea, .in ~ t.a.l:t.n 
~ in ~ @xercise 2t reas9DQble medical jUdgment, 
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so complicates the woma~'s pregnancy as to 
necessitate the l~edlate perCormance or !n~ucement 
of an abortion in order to prQvant the da~th of the 
preqnant woman or ~o avoid a serious risk or ~he 
~ubGtantial and irreversible i~pairment of a m~jor 
bodily function of the pre9nant wo~an that delay in 
the performance or inducement 0' the abortion would 
cre~tc. 

p, 14 

O.R.C. S 2919.16(F) (amphaai. added). This definition 

includes subjective and objective requirements: the physician 

must believe, himself, that the aDOr~ion is necessary, and his 

belief must be objectively reasonable to other physiCians. 

Under this definition, a finding that the phys'ician failed to 

act in good faith i5 therefore D.tl nccc~~3.ry to i~poE:e civil 

and criminal liability. One could act 'in good faith and 

accordinq to one's own best mediCal ju~gment, and yet incur 

civil and criminal liability if, after the fact, the eXercise 

of th~t mcd~eal ju~qment is ~etermined by othQr~ to hava bean 

not objectively reaaonAble. In other words, physicians need 

not act willtully or recklessly in determining that a medical 

emerqency exists in order to incur cricinal liability; 

instead, they face liability avon if they act in good faith, 

and accordinq to their own beat (albeit, in the later opinion 

Of others, mistaken) me~ical judgment. Thu$, this definition 

appear. to create strict liability, that is, liability even if 

the phyaician acts in sood faith, and without a culpable 

mental stat., to comply with the statute. 

Although this Court is ~~ware of dny case which has 

considered ~e constitutionality of a similar prOVision, there 

ara three eases ~hich this eourt finds to be relevant. In 
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Colautti y. Frantlin, 439 U.S. 379, 396 (1979), the Supreme 

Court h81~ unconstitutional' a Pennsylvania provision which 

required physicians to determine non-viability before 

performinq an abortion. If a physician faile~ to abide by 

specific requirements where there was "sufficient reasonR to 

believe that the fetus -may be viable, 8 he was civilly and 

criminally liable. ~ at 394. No languaqa in the statute 

indicated that liability was to be predicate~ on a culpable 

state of min~. ~ at 380, n.l. The determination of non

viability was to be based on the physician's "experience, 

judq'lllent, or 'professional competence. - IsL.. at 380 n.l. 

In concludinq that the provision did not contain a 

scienter requirement, the Court foun~ that neither 

Pennsylvania criminal law nor the Act itself "requires that 

the physician be culpable in failing to find sufficient reason 

to believe that the fetus may be viable." I..!L.. at 394-95. The 

Court also noted that the subjective standard in the Act which 

is -keyed to the physician's individual skills and abilities 

••• is different from a requirement that the physician be 

culpable or blameworthy for his performance •.•• " ~ at 395 

n.12. The Supraae Court then held the provision void for 

vaquen ... due to its lack of a ~ ~ requirement: 

Thi. Court has lonq recognized that the 
constitutionality of a vague statutory standar~ is 
closely related to whether that standard 
incorporates a requirement of ~~. Because of 
the absence of a scienter requirement in the 
provision directinq the physician to determine 
whether the fetus is or may be viable, the statute 
is little more than a 'trap for those who act in 
qood faith.' 
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Th@ perils of strict criminal liability are 
p4rticul~rly dcute here because o! the uncert~inty 
of the viability detcrm~nation itself. As the 
racora in ~1s case indica~es, a pnysician 
Qetermines whether or not a fetus is viable after 
conaiderinq a number of variablQs ...• In the face 
of these uncertainties, ~ ~ fiQt unlikely ~ 
·expert; ~ di3agree •••• Tha procPQot af cuoh 
aisa~reement, in conjunction vi~ a s~a~u~e imposin9 
strict civil and criminal liability for an erroneous 
determination of viability, could have a profound 
chilling effect on the willingness of phYGici~ns to 
perf or. abortion~ •.• in the manner indicated by 
eheir best medical judqment. 

~ at 395-96 (citations omitted) (emphasis addp.d). 

Colautti is directly applic:ablQ to t.hiG EaGg, insofar as 

the determination of ~hether a medical e~ergency eAists is 

similarly fraught with uncertainty, and is therefore equally 

suscepti~le ~o being dispu~ed by experts at a later date, 

thereby resultinq in criminal liability even where the 

phycioian ~~ted in qocd faith~ As noted, the medical 

emergency exception in House Bill lJ5 contains both a 

subjective and an objective requirement. Because ~h ot 

these r.equirements mu~t be met in order for the physician to 

avoid liability, and because there is no scienter requirement 

in this provision, a physician who performs a post-viability 

abortion under the medical emerqency exception may be held 

liabla AXaD if he or she acted in good faith, as lonq as the 

phYllician wa. later Qetermined, in the eyes: of others, usinq 

20/20 hindsight, to have acted unreasonably. Plaintiffs have 

Qeaonstrated a substantial li~elihood or success of showing 

that. qiven the short amount of ti~e in which every decision 

reqarding a medical emerqency must be made, and qiven the 
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varying, highly individual [actors ~hich :u~t ~e considered 

for eaCh ease, i~ is not unlikely ~at even wnere a physician 

act. in qood fai~, elqlerts ma.y ~t' .. r disagree 3.$: to ~e 

exi.tenc~, immediaoy, or extent of a medical omQr9Qncy. A5 in 

Colautti, this prospect of disaqreeQent, combined vith the 

strict civil and cri~inal liability for even good-raith 

determinations, co~ld chill physicians trom perrorminq post

viability abortions even vhere it is their ~est meQical 

judgment that an aQortion is rQquirQd to pro servo the life or 

health of a patient. 
I 

In So finding, this Court acknowledges tha.t the "undue 

burden~ analysis in Planned Parenthood v. casey, 112 S.Ct. 

2191 (1992), applies only to pre-viability abortions, anQ 

therefore docs not apply to thiu provision governing the 
,. 

performa.nce of post-viability abortions. Although it may seem 

that this would render any ·chillinq errect" irrelevant, thi:; 

is manifestly not· the case. In Casey, the supreme Court 

rcoognized that the State's intere$t in the lifo of the fetus 

allows it to regulote or proscribe agortions after vi~bility, 

e~~ -where it i. necessary, in appropriate medical 

judgment, tor ~. preservation of ~he lire or health of the 

mothar.- 112 S.et. at 4821. Such i$ the situation here. If 

phy.ician. vere chilled from 8~tin9 according to their ovn 

best medical judgment when. determining whether a post

viahili~y abOrtion is necessary to save the lire or the 

mothor, and Were forced to resolve even the smallest douht in 

favor of a ratus~l to act, this could have a profound, 
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neqative illlPiict on the State's interest in preservinq tne lite 

and health of the mother, ~nd on the pregnant woman's interest 

in her own lite and health. It i3 this Court's belief that 

such a situation would offend the Constitution to an even 

greate: degree than those situations in wnich a chilllnq 

effect preclud8~ the performance of elective pre-viability 

abortions, which ~re not neoessary to preserve tho mother's 

life or health. Therefore, the analY3is in C91~utti i~ 

apPl1cable to this case. 

l more recent case Which addresses this issue 1s p.la.l)~ 

Parenthood. Sioux Fal'i Clinic v, Mill~t, 61 F.1d 145'- (8th 

Clr. 1995). In th~t c:~ge, the Court invalidated provision& 

req~rdin9 the performance of abortions which created civil and 

criminal' liab1lity tor violations or South Dakota's pC5rent,41-

notice, mandatory-information, and medical~e~erqency 

requirements. The medical QmorgQncy provi~i9n in that case 

did ~ require the physician either to act in good faith, or 

~o apply reasonable medical judqmenti in~te4d, it merely 

provided: 

If a medical .m4rgoncy compola tho performance of an 
abOrtion. the Physician shall in!org the female, 
prior to the abortion if possible, of the medical 
iAdieations supportinq his jUdgment that an abortion 
1& nece •• ary to avert her de~th or that delay will 
~eat. serious risk of substantial and irrever~ible 
1.pa1raant of a major bo4ily function. 

~ at ~455 n.4. Other provisions imposed civil and ~riminal 

liability ~or violation of the ~edical elllerqency provision: 

[S l'-23A-22] If an abortion occurs which is not in 
compliance with (the me~ical emergency provisionl, 
the pcroon upon "'hom such an ~bortion ha:J been 
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perCorm~d ••• may maintain 4n action ~gainst the 
person who performQQ the abortion for tan thou. and 
aollars in punitive damages and tre~le .natever 
actual damagea the plaintiff may have ~u~tained. 

(34-23A-IO.2j A physician who violate~ (the medl~4l 
~ergency provision] is quilty of a ClaGG 2 
Jlisdemeanor. 

~ at 1455-56 n.5-6. None of these provisions contained ~ 

The District Court found that the proviaion creating 

criminal liability lacked a m.:.m ~ require..llll:mt, which "made 

it unconstitutionally vague, creating a 'Chilling effect' so 

that physicians, who cannot guess the standard under which the 
I 

courts will judgQ thair conduct, would choo.a not to act at 

~ll.· ~ ~t 1463. The District Court also invalidated the 

civil lia~~lity provision on similar grounds, aCttlr con\,;ll.ld.ing 

that 8tr1c~.civ1l liability created an undue burden because it 

made it unlikely that any physician would perform ahortions. 

The Eighth Circuit affirmed the lower court's decision, 

due to the statute's lack or a scienter requirement. It 

agreed that the provision creating criminal liability would 

creat. an un4u. ourden ~y chilling the willingneGG of 

physicians to perrorJ) abortions. l.lL. at 1465. It further 

aqreed thAt the'provision creatinq civil lia~ility--which did 

not require a find1nq that the defendant acted willfully, 

wantonly, or maliciou.ly, hefore awarding punitivQ damages-

was invalid I 

The potential civil liability ror even good-faith, 
reasonable .istakes is more than enough to chill the 
w1ll1ngness of physicians to perform a~ortions 1n 
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South Oakota. We therefore hold that (this 
provision) is an undue burden on a woman's right to 
choose whether to terminate her pre-viability 
pregnancy. 

~ at 1467. 

As noted, the medicalemerqency exception in House Bill 

135 could impose civil and criminal liability even where the 

physician acted in good faith. Plaintiffs have demonstrated a 

substantial likelihood of success of showing that, given the 

fact that reasonable physicians might disagree as to the 

existence or immediacy of a medical emergency, this provision 

would create.liability even for good-faith, reasonable 

mistakes. As in Miller, this result would chill the 

willingness of physicians to perform post-viability abortions 

even whe~~,they are necessary, in a medical emergency, to 

preserve the life and health of the mothe~. 

A third case which supports this Court's findings is the 

Eighth Circuit's decision to uphold the North Dakota 

definition of a medical emergency, because it allowed the 

physician to rely on his or her 0.1\ "best clinical judgment" 

in determining whether an emergency existed, and because the 

statute contained a scienter requirement. Fargo Women's 

Health Orq. y. Schafer, 18 F.3d 526, 534 (8th Cir. 1994) ("It 

is the exercise of clinical judgment that saves the statute 

from vagueness ••. In addition, the North Oakota Act contains a 

scienter requirement that we believe prevents a finding of 

vaquenes8.-). Accord earnes v. Moore, 970 F.2d 12, 15 (5th 

Cir. 1992) (upholding medical emergency definition which 

allowed physician to rely on -best clinical judqment" and 

... -,c;: _ 
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contained scienter requirement for imposition of criminal 

liability). The statute at issue in Schafer defined a 

"medical emergencyM as: 

that condition which, on the basis of the 
physician's ~ clinical judgment, so complicates a 
pregnancy as to necessitate an immediate abortion to 
avert the death of the mother or for which a twenty
four hour delay will create grave peri~ of immediate 
and irreversible loss ot major bodily function. 

~ at 527, n.3 (emphasis added). Although the North Dakota 

statute did not expressly contain a scienter requirement, 

North Dakota criminal statutes which neither 'specify 

culpability, nor 'explicitly provide that culpability is not 

required, are construed as requiring a "willful- violation of 

the statute, which is further defined as conduct done 

"intentio.n~lly. knowingly, or recklessly." 12.... at 534-35. 

Thus, although the statute containing the ~edical emergency 

definition was silent on the question of intent, the Eighth 

Circuit imported a scienter requirement into the.statute. 

The medical emergency definition in House Bill 135 

differs in two significant respects from the definition in 

Scb~fer. First. the definition in House Bill 135 does D2S 

allow the phy.lclan to rely solely on his or her own best, 

good-fAith ~edical judgment; instead, in addition to requiring 

that be or sh. act in good faith, it requires the physician to 

apply -reasonable medical judgment," ~hich is an objective 

requirement, sUbj.ect to second-guessing by other physicians. 

Second. the medical e~ergencY'provision creates strict 

liability because it lacks a scienter requirement; in 

- ..,~ -
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addition, the provisions creating criminal liability for 

violations of the ban on pos,t-viabilit¥ abortions, and of the 

viability testing requirement--both of which apply the medical 

emergency exception--lack scienter requirements. Therefore, 

the medical emergency exception in House Bill 135 appears to 

fail both of the tests upon which the North Dakota definition 

was held to be valid.-

In its earlier opinion which explained its Temporary 

Restraining Order, this Court incorrectly sta.~ed that Ohio law 

does not allow courts to import a scienter requirement into 

criminal statutes that are silent on the issue of whether 

intent is a required element, relying on state v. Curry, 43 

Ohio St.2d 66; 330 K.E.2d 720 (Ohio 1975) (-If the statute is 

silent on-the question of intent, intent is not an element of 

the crime. -'). Plaintiff correctly pointed out that an Ohio 

law enacted immediately prior to curry (although inapplicable 

to the facts in curry, which arose prior to the effective date 

of the statute) might, however, allow this Court to import a 

scienter requirement into the medical emergency definition, 

even though that definition does not include any intent 

requiraaant. section 2901.21(B) of the Ohio Revised Code 

provide. that: 

WbeA the section defining an offense does not 
specify any degree of culpability, and plainly 
indicates a purpose to impose strict criminal 
liability for the conduct described in such section, 
then culpability is not required for a person to be 
guilty of the offense. When the section neither 
spGcifies culpability nor plainly indicates a 
purpose to impose strict liability, recklessness is 
SUfficient culpability to commit the offense. 
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Thus, if the statute does not plainly indicate an intent to 

impose strict liability, Ohio courts could import a scienter 

requirement of recklessness into the statute . 

For two reasons, it is this Court's opinion that Ohio 

courts vould decline to import a recklessness standard into 

the statute's requirecent that a physician act "in the 

exercise of reasonable :edical judgment- ~hen determining 

whether a medical emergency exists. 

First, both sections/of the statute which apply the 

medical emergency definition--the ban on post-viability 

abortions, and the viability testing requirement, discussed 

infra--plainly indicate an intention to impose strict 

liability.- Both of these sections state that "no person 

shall- perform the proscribed acts, and fa'il to specify any 

mental state. Ohio courts have held that similar lavs which 

lack culpable mental states, and contain the term "no person 

shall ••. ,· plainly indicate an intention to impose strict 

liability. state v, CherasQ, 43 Ohio App. 3d 221, 223; 540 

N.E.2d 326 (Ohio.1988); village of 6ridgeEort v. Boven, 1995 

Ohio App. LEXIS 3892, at *6 (Ohio Ct. App. 1995). In 

addition, it i. significant that although the post-viability 

ban and the viability testing requirement lack scienter 

requirements, the ban on use of the D&X procedure does contain 

a scienter requirement. 3
' Ohio courts have held if portions 

3' . O.R.C. S 2919.15(8) providea: -No p.raon ahall kn~ingly perform or 
attempt to pertor- & Dilation and Extraction proced~r. ~pon a preqnant 
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of a statuto specify a culpable mental state, ~herQas other 

portions of the statute Qre,silent Q3 to the culp3b~c mental 

state, this is ill plain indication of an intent to impose 

strict lia~ility in the latter sections or portions. State v . 

Wac, 68 Ohio St. 2d 84, 87; 428 N.£.2d 428 (Ohio 1981); ~ 

9' Brecksville v. Marchetti, 1995 Ohio ~pp. tEXIS 5164 (Ohio 

Ct. App. 1995). Based on the foregoing, thi3 Court finds that 

the boln on post-viatlility awrt!::.r.6, cr.:! ~.e vie.z!.li~y te:sting 

liability. 

£Von it this vere not the case, ho~p.vp.r, Ohio courts 

would be unable to i:port a reckle55neEE re~~ire~ent without, 

in effect, rewriting the statute. This is because the 

statute' s' ·standard or "reasonableness," which icposes criminal 

liability \~ a phy~iciAn Acts unreasonably. in determininq that 

a medical omorqoncy exi~t~, i5 a lo~er standard for incurrinq 

criminal liability, from the per3pcctive of the, actor, than 

the standard of ·recklessnes~.·38 If courts ~ere to import a 

rec~lessness require~ent into ~he Qedical e~ergency definition 

par the above-quoted sQction 2901.21(B), physicians would no 

-.&11 •• (empt!u1 •. _dOld). Thll dlOlllOn.trl.t81 tlln tile Clneral AB8emDly 
know. ~ to iAe1u4e & .eLontor requiramant ~hon that i. ita Lnt.n~inn_ 

III 'fhe cl1ff.zoence bet ...... n the two .t&ndud. 11 ~.t eully aucernUlle Ln 
the az.a of to~ law. A. an example. a phYlieian ~ho commit a modioal 
malpr.ctic ... y be to~nd quilty of n.91l9.n~~ it he acta unreaGon&b1y. If 
h. act. r.ckle •• ly, however, he may be found quilty of groB. negligence, 
whioh i. a .cre •• rio~. of tonal, and expo"8 thl phy.ieian to a greater 
Glqn. ot 11&b1111:Y. .§.n, LS." Corhan:; v, Mgeloff', 17 Oh10. Ai>p, 20.1 
143; 24. w.2.2d 802 (Ohio 1;6;) (·Punitiva d~;Q' Qay be recovered in an 
action for negligence ~hQr8 luch nogligonoo La 00 gro ••• 8 to ehow a 
r.ckl ••• inditter.nc. to tile rigllt. and .arety ot other peraon •• ") 
(quoti n9 I yllabu8,. 
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longer be liable if they acted unreasonably, i.e., 

negligently; instead. they ~OUld have to act recklessly in 

order to be liable, This yould contradict the legislature's 

intent to create liability it a phycician faile to act "in the 

exerci:se' of reasonable l:edical judg-:.er,t," and ",c'Jld amount to 

rewriting the stat ... te, 'Jhich CC1;rts .. a'l n::.t do. 1:ne:re!c.re, 

this court concluC1es that a scienter req'J.!.re:er.-=. ::ay n.c.t be 

imported into the definition of cedical ~~~r;Q~cy. 

On the callis: ot the foregoing, this CC'.lrt concludes that 

the Plaintiffs have 5ho.~ a substantial likelihocd of 

demonstrating that the: :;;C'dical e:lO.:rg.:ncj' except.lon ln O.R.C. 5 

2919.16(F) is unconstitutional on t.o groundS: first, it 

appears to be vague, because both the definition of medical 

QlIIergency,' and the provis:iol'lll impos:ing cril:linal (and civil) 

liability for violationl5 of the po:st-viobi-ii ty bon and the 

viability te~tlng requirement, lack scienter requirements; 

second, ~he requirement tnat a physician'S aetermina~ion be 

objectively reasonablQ--that is, reasonable to other 

phYGioians--vculd appear to create a chilling effect that 

would prevent physicians Crom performing post-viilbility 

abOrtions Where. in their own best jud~ent. an abortion is 

neceaaary to preserve the life or health of the mother. 

5, Second PDY5jclan CODQlrrenCe Regujrgment 

If it is detQrminQd that a po~t-viability abortion i~ 

neoc:;~ary to cave the life of the .other, or to Ol ... oid ." 

serious ri6k of the substantial and irreversible impairment of 

a major bodily tunction Of the mother, the physician who 

- 80 -



DEC. -13' 951WEDI li:3i --I 
I:.~ 

. . 
J. J 

: 1" I 

.. 

--. 

AO 7~A 
(A ••• 8/821 

perfol"lU the abor~icn l:ust co;:;ply · .. i:.n a n'~e:, cf condi~ions 

qovarninq tha parfo~ancQ of thQ abortion. One of thase 

provi3iona ,requirc3 th~t at le~3t one o~her doctor concur, in 

writinC], "~S to the neces:3ity of the aportion: 

The determination of ~he physic1an who perrorms 
the abortion •.• 10 conourred in by at least one 
o~her pnysician ~no certifies in .7i~inq tnat the 
concurrinq phY5ician haa deto~ined, in good faith, 
in the e~ercise of reasonable medical judgment, and 
!ollowing a raviev or the available medical·records 
of and any available tests [sic] rOGult~ pertaininq 
to the pregnant woman, that the abortion .is 
necessary to prevent the death of the pregnant woman 
or a serious risk of the substantial and 
irrever~ible impairment of 4 m4jor bodily function 
of the pregnant voman. 

O.R.C. S 2919.17(B) (1) (b). Plaintiff argue~ that this 

requirement is unconstitutional because i~ unde~ines the 

physician"s jUdgmen~, iI::poses unnecessary and cWIlDersome 

delay!;, and' will be difficult to satisf~" b"ecaU5Q fay 

phyGician~ will bc .. illing to concur, ,in "''Titin." to an 

abortion's necessity.39 

In Doe V. Bolton, the supreme cour~ struck down a Georqia 

statute which required a physician to obtain confirmation of 

hi:;) decision to perfor:: ~n ~bort1on, fro::> t ... o other doctors. 

The Court reasoned that this requirement interfered with the 

phys1cian'. c11nical judgment and discretion: 

39 Th. t.a~lmony by dOctor. who pec'o~~ 14t8-tQ~~ 4Loctlone 1nd1cat •• that 
enl1 may ~ a valld eonc.rn. Cr. John Doe Hu:oat one tast1f18d tnae It 
would be ·v!~ually impoooibl.- to fLnd ••• cond phy.tei&A who would be 
... 111J.n9 to c.ctl!y 10 .. rltlng ~h.t an 4Loctlon 1. nac8 ...... )': "110 on. want .. 
to lnvol •• th-=-elve. in the i •• ~e. I think •• , whether it would ~ 'eat 
of peraonal har., ",h.tAQ" it would be f.&% of being ootraei~ed. t.ar of ' 
plck.tin9. who would W&nt to involve tham .. lv •• in thi' i •• u.. It would 
be much I •• iar to iqncr& it rather thLn to have your n&QQ on that ehart," 
(Tr., 1~/6. at 51). 
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The s~atu~e's emph~sis ... is on the attending 
pby8ici~n's 'bes~ clinical judqm~nt that an abortion 
is necessary.' That zhould be cufficient. The 
reasons tor ~ne presence of t.he ccnf1rtlation step in 
tn. atatute are perh~p~ 4ppa~~n~, but they are 
inau!fieient to Yithstand eO~G~i~~~icna! 
challenqe ••.. It a ~hysician is licensed by ~he 
State, he is rccognited by ~~e StA~C AS CAFable of 
exercising acceptable clinical jUd;:ent. If he 
tails in this, proresulon4l cen~~e and depriva~ion 
of his 1 icense are available re=.,,:!:', .. ;. 4<.e:r..:ireci 
acquiescence by co-prac~i~ioners has no ra~ional 
connection Yith a patient's need~ ~nd ~d~ly 
intrinqes on the physiCian'S rlqht to practice. 

410 U.S. at 199. This holdinq by the sc~re~e Cour~ appears ~o 

qovern the analysis ot the COncurrence requirement in this 

case, and Defendants have made no arqumant as to ~hy it chould 
I 

not ~o apply. Accordingly, this Court find~ that Pl~intiff 

has demonstrated a ~ub~t~nti~l li~eliho~a o( success or 

shovin~ th~t the second physician concurrence requirement in 

House B111 ·135 is uncons~i~utional, because it impermissibly 

interferes with the physician's di~crQtion. 

Additionally, it appear~ to thi~ Court that this 

requirement may be unconstitutional tor the same reasons Yhich 

render ~e medical emerqency definition li~ely to _be 

unconstitutional; to wit, the requirQ~Qnt that a cecond 

physician concur -in good f~ith (and] in the e~ereise of 

re48on&bl •• edic4l jud~ent· imposes criminal and civil 

li~111ty On such concurrinq physicians who act according to 

their own bBst clinical judgment, without any criminal intent. 

This ia likaly to create a chilling effect which vill deter 

physicians fro. concurring, in writing, that an abortion is 

medically necessary; this will Chill the performance Of 
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abortions whicn are necessary to preserve the life or health 

of the mother. Accordingly, this Court finds that Plaintiff 

hQS deaonatrated ~ GubstantiQl likelihood of CwcceSG of 

ahovinq ~hat the second phYGician =Or.c~==er.ce re~ire=ent in 

House Bill 135 is unconstitutional, be~e~se i: l~ lik~ly to 

chill the performance of ~os~-via~ili~Y aeor~~cr.s ~hlch are 

necessary to preserve the life or health of the =other. 

§. Cboice of Metbod Requirement 

Vnc.lo!r House Bill 135, .:.nother condit.ion ... hich IIll.lst be 

satisfied by a doctor perforcinq a post-viability abO~lon is 

the sa-called ·choice of ~~tbod· requirement: 

'l'hephyaichn .... ho performs •.. thg abot"tion 
terminates ••• tne pregnancy in the manner that 
proviqes the best opportunity tor the· unborn human 
to survive, unless that physician detennines, in 
good f41th and in the exercise of reasonable medical 
jud9lllent', that the termination of the pregnancy in 
t.hat manner poses a sjqni(is;:antly great"r ~ or 
the death of the pre~nant voman or a serious risk of 
the substantial and lrreversible impairl:lent of a. 
major bodily function or the pregnant voman than 
vould ether available method~ of abortion. 

O.R.C. 52919.17(B) (1) (C.) (e:zophasis added). Plaintiff argues 

tnat ta. requlr~nt that a particular metnod of abort.ion be 

used ~l ••• it vould pOGe a significantly greater risk of harm 

to the voaan, i. unconstitutionQl, PecaU3C it requires the 

physici~n to -trac.e orr- ~he vo~n's health for that of the 

fetus. 

In Colauttl V, Fr~rxlin, 439 U.S. 379. 400 (1979) the 

Suprema Court hald that a atatuta ~hich nraquirQ~ the 
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physician to make 0 ·trac.e-o!'· bet'o't:en l:he .... ccan·s hed.lth aM! 

additional percentage point~ of fetal survi .... al .. posed serious 

ethical and constitutional difficulties, 

Later, in Thornburgh v. American College of QR§tetrician~ 

god GyneCologists, 476 U.S. 747, 769 (1996), the Supreme Co~t 

invalidated 0 ·~holce of ~ethod· provision ~hich ~as 

remarXablY 81~1lar to the challenged provision in House Bill 

135, reasoninq that th~ words ·signific~~tly gr~ater ~edical 

risk" required the '.'o:::ao to bGar ar, a1~~-::~-.::~al, i:-,::~QaGQd risi< 

to her health, and co Io{;).:; uncon:;titution~l. '!'he proviSion at 

issue in Thornburgh read;' 

Every per30n who performs or induces an abortion ofter on 
u"born child has been determined to be viable shall 
exercise th~t degree of professional skill, care and 
dili9ance __ . and the abortion techni~ue e~ploycd chall 
be that Vhlch Yould provide the best opportunity for the 
unbor~'ch1ld to be oborted alive unless, in the good 
faith judqment of the physician, that method or technique 
would present a significantly g~eater rneaical ~ to the 
lif. or health of the pre~ant yo~an .... ~~y pcrcon Who 
intentionally, xnow!nqly, or recklessly violates tnat 
provisions of this ~ub~ection commit~ Q felony of the 
third d~ee, 

476 U.S. at 768 n.13 (emphasis a~~ed). The only dlrrerences 

between this statute and the one at issue in the present case 

ara: firat, ~t the provision in Tb9rnburgh allowed the 

phy.1cian to reiy 801ely on hi5 best clinicQl judgment, 

wher.a. the provi.ion in House Bill 135 does not; second, that 

the statute 1n Thornburqn required a CUlpable mental state in 

order to impo8@ criminal liability, Io{hereag HOuse Sill 135 

doea not require Any criminal intent. The Thornbyrgh 

provision therefore see~s far ~ egreglou~ Chan that in 
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House 8ill lJ', which, because it does not allow the phYSician 

to rely solely on his or her best clinical jUdgment, and 

impoGQ8 criminal liability even if there ~ere no criminal 

intent, Gecm~ likely to h3ve a chilling offQce on thQ 

physician's exercise of discretion in deee~ining ~hich 

abortion lIIethod Jlay be u.~eQ wiUlout. causing a ~5ignificantly~ 

qreater risk to the .c~an·s health. Th~s chl11~nq errect 

~ould negatively im~act the woman's life an~ ~eal~n. 

Accordinsly, thi~ Court finds that Plain~iff has dqmonstr~tp.d 

a substantial likelihood of succ.e~~ of :;ho'Jing tn3t the choice 

of method provlHion in House Bill lJ5 is unconstitutional, 

becaUse it will impermissi~lY interfere .ith the phYSician's 

exercise of discretion, to the detriment of the preqnant 
.' ." 

~oman • s hea,l th. 

Given the similarity between the provi~ion in Thornburgh 

and the challenged provision in this c~se, this Court further , 
finds that Plain~iff has demons~ra~ed a substantial like11hood 

of succesS of 8ho~ing th.t tha choicQ of method requirement is 

unconstitutional, bccou~e it -traQes off- the he~lth of the 

mother tor that ot the fetus, Qnu requireS her to bear. an 

incr.~&ad .edical risk. 

7. Second Physici~n Attendance Requirement 

Another require~ent in House 5111 l35 pertoinins to the 

provision Of post-viability a~ortlons requires that a second 

physician ~Q present ~hen the abortion is performed, to care 

for the fetus: 

-85 -



DEC. -13' 95 I 'liE 0 I li;38 P.09 

.-

II 

I 
The physician ~ho performs ... the abortion has 
arranged for the attendance in th. ~~Q roo~ in 
which the abortion is to De performed ••. ot at 
lva$t one other physician who ia to take control of, 
provide i==ediate ~edical care for, and tak~ all 
reasonable steps necessary to pre~er~e the life anu 
hea~th of the ~nborn human im;gdiatgly upon tha 
unborn human's complete exPulsion or extraction rrom 
the pregnant wocan. 

O.R.C. 5 2'1,.17(B) (1) (e). Plaintiff also challenges the 

constitutionality or this prov151on. 

The Supreme Court. has considered s:"::ilar ~r::: ... isions in 

h~hcroft, 462 U.S. 47G, 4a5-a6 (l~aJ), the $u?re~e Court 

upheld a ~econd physician attendance requirem~nt because it 

served the state's cocpellinq interest in preserv1nq the l1re 

of the fetus. Although there was no clear medical emerqency 

exception i~ that ~tatutQ, thQ Court construed tha raquirement 

as allowing for an exception in medical ecergencies. 462 U.S. 

at 485 n.8. In Thornburgh, ho~ever, the Court struc~ down ~ 

second physician attendance requirement, because it did not 

contain a valid medical eCQrqency Qxception. 476 U~. at 771. 

Therefore, the constitutionality of the cecond phycician 

~ttend~nc8 requiregent in House Bill 135 appears to depend 

upon tbA validity of ~he statute's medical emergency 

QXception_ 

Aa discussed above, this Court h~~ found that Plaintiff 

haa demonstrated a aUbstantial li~elihood of success of 

Showing that the medical emerqency exception in House Bill 135 

is unconstitutional, because it lacks a scienter requirement, 

and ia thu~ vague, and bQcau~e its objective reasonabl~np.~~ 
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standard will chill ;;r.j·siciiln& frc::. Cle:.e,r=~n:nc; :'.'lat. a l:Ietiic"l 

emergoncy exists. For that reaso~, :.~:& Ccur:' fir-de that 

succeS8 9t showing that the 5econd physician attendance 

requirement in HouGe eill 1J5 is unconstit~tional.4o 

g, Ributtabli pr9iymption of Viability 

For purp03C3 of the bun on p03t-viubility ubortions, 

House Bill 1J5 creCl.tes Cl. rebuttCl.ble presulIlption "that cUl 

unbOrn Child or at least t~enty-rour ~eeXs or gestational age 

is viable.- O.R.C. 52919.17(C). The'statute defines 

g9Gtational age as -the agi of an unborn human a5 calculat9d 

fro. the first d~y of the lu3t men3truul. period of a pregnQnt 

woman.- o.~.c. 5 2919.16(8). 

Plaintiff Challenges this re:r.lire::lent on thr,ee qrounds. 

Firat, Plaintiff arqueg that a rebuttable'presumption of 

viability impermissibly limits the physician's discretion to 

determine viability. Second, Plaintiff ar~es that because 

the last menstrual perioO (LKP) me~hod or calculatinq 

qe.stational age generally producC,?s an age that is two Io'el!''\t:s 

earlier than the age fro~ oonception, the presumption actually 

atta~ at tventy-t~o veek~, when fetuses are not viable, and 

so 1. n.ceGGarl1y invalid. Finally, Plaint1!! argues that 

40 
In thl. COurt', opinion. the chl111n9 Arv~nt which applied to the 

leeon4 phflioian oon~rre~e rQ~lr&mQnt wo~ld ~ &fply to tht. 
~equir ... nt, which ao.. not require thl IaconO pnYlici&n to qive a written 
_ndorladAftt of the abortion. and eerily requir •• him or her to perform the 
az~~1y l&ud~l. roll ot carin3 tor tn. fatUI. 
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bQcause the presuoption can only be rebuttQd after the 

physician is ~rrc~ted and prosecuted, it ~ill chill physicians 

from determining that fetuses or a gestational age ot t~enty-

tour or more we~s are not via~le, ana .:11 constitute an 

undue burden on the r iqht to sau a pr~-"iabil i ty ahortion. 

This Court declines to con&idQr tnQ likalihood of SUCCQSS 

of any of these ar~ento. Althou~h the Suprc;c Court's 

decision in Hebst~r y. Beprodyctive Health services, 492 U.S . 

490 (1989), lndlc4tes that it may be constitutionally 

permiss1~le tor a state to i~pose a retuttacle presumption of 

viabiltty,41 this Court finds it unnecessary to reach this 

issue at this time, becauce, as ~ac diccucccd CUpTq, ~lQintiff 

has demon5~rated a sUbstantial likelihood of success or 

shoving tha.t the l1etermlnat10n ot non-viae.1ll ty 1n House 8ill 

135 is unconstitutionally vaque, as the objectivA ~t.~nd~rd in 

that determination conflicts with tho puraly subjoctivQ 

standard in the otatut.e's definition of "'iable in O.R.C. 

S 2919.16(L). It this Court deter:lnes, after a hearinq on 

the merit-s, tbae thQ determination ot non-viahility i~ 

unconstitut.ional; than any portion of tho ;t.tute ~hich 

roquir .. & pby.ici.m to either determine viability, or rebut G 

pr •• u.ption ot viability, ~U$t, ll~ewls~, be invalidated. 

41 In W.blt.r, • llT'-~r m4jority of the S~preme co~rt upheld a 
viability t •• tinq r.qulrQOQnt that at~&ehYd at the t~8nt1ath •• ak of 
pregnanQy. Although the ~h&11.n9.d It4tUt •• 1.0 ~po •• d 'wh.t i • 
•••• nt1ally a pr •• u=pt1on or ViaDll1ty &t 20 .~k." ~ At 515, JustLce 
O'Connor pointed out in h.r conc~rring opinion that th' con8~itu~ionAlity 
of thAt pr •• ~ption W4. not 4ft i"u. betor. the Court. ~ At 526. 
Ju.tlC. O'COnnor cUeS '~I~e, nc.ever, tllilt. i.n hllr opini.on. &n &roument 
that thi. pr •• ~lon of viability 1mporml •• l~ly r •• tricted the jUdgment 
of the phy.ici.n would prob~ly be unB~c~ ••• !ul. Yd. at '27. 

- 88 • 



DEC. -13' 95 I 'liE D I Ii: 39 TEL·jI3 223 6339 P. 11 

AO 72A 
(H8V.8I82l 

Accordinqly, the COl.U't find:! it \,jooacee:cary to reach any of 

Plaintiff's arguments, in o'rder to finQ that Plaintiff has 

demonstrated a substantial likelihood or success or showing 

t1la~ t.he··rebu~~able presumption of viabili~y is 

unconstitutional, for the reason that the statute's mandated 

deter.ination of non-viability iG invalid. 

t. Viability Testing Begyire;ent 

The ~hirQ.~ajor portioo ot Hc~se ~i!! !J5 creates a 

viabi 1 tty testing re.qu i remen!: at t.he t.·.op.r.r.,·-second v<;?<;?k of 

prog'nancy, which ~l.Ist ~a complied · .. ith· before an abortion 

after that time may be performed: 

E%cept as provided in (the ~edical emergency 
exception], no physioian chall perform ••• an 
abor~1on upon a preqnant wo~an atter tne beginning 
of her tvcnty-~econd week of preqnancy unless, prior 
to tha perfo~anc8 [of) ._. the abortion, the 
physician determines, in qood raith and in the 
exercise of reae:onablcmcdical jl.ld~cnt, that the 
unborn numan is not viable, and the physician makes 
that determination after performins a medical 
examination of the pregnant voman and after 
pertorm1ng or causing ~e performing of gesta~ional 
a~e, weighti lUng' maturity, or other te~t~ of the 
unborn human that a reasonable physician making a 
determination as to ~hether an unborn human is or is 
not viable would pcrform or C3~~C to ~c pcrformed. 

O.R.C. 5 :nU.1B(A) (1). In addition to performing these 

teat •• the phyalclan may not perrorm tne a~ortion -wl~ou~ 

first antarlnq the deter=1natlon ... and the as~ociated 

finding'a of the IIQdical aXUlination and test~ des:cribQQ in 

the aedical records of tho preqnant voman.- S 2919.18(A) (2). 

The physician need not comply vith either of these 

requirements it a ~edical emerqency exists. S 2919.18(A) (3). 
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Violation of this section or the ;..:.;t is a rour1:h degree 

m1sdeaeanor. S 2~l9.l8(B)! 

~lthou9h a viability tQ~ting rQ~ir~:Qnt ~ac upheld in 

1oI9bster, 49:Z u.s. at ~90, the vi>1i;ili':j' tc;ctir,g :-eqlliremcnt in 

House Bill l~S appears to gC unconstit~~icr.al for t~o reason~. 

First, for the reasons given in an earlier par~ 0: this 

opinion, the statute's QeterQ1nat1on c: non-viability appears 

to be unconstitutionally v"Ique. S~,cond, for the !:~asons aho 

given in an earlier part of thig opinion, the"definition of 

medioal cmcr~cncy appears to lack a ~ rea requirement, 

which creates vagueness,' and al:so <1ppears lii>ely to create a 

chillinq effect that ~oulcl unconstitutionally jeopardize the 

life or health of pregnant ~omen needin~ an abortion, due to 

its requirement that a physician's deter:ination that ~ 

mcdic~l emerqency exists be ogjectively reasonable, 

Accordingly, Plainti!: has de=onstrate~ a SUbStantial 

11Xe11hood of success of showing that the chal1Anged viahility 

testing requirement is uncon~titutional, for two reasons. 

FirGt, it l~cks ~ valid medical emersency exception. Secona, 

the definition of viagl~ in O.R.C. S 29l9.16(L) I which applies 

to thia vi~11i~y testing requirement,42 allows the physici~n 

to rely aol.1Y,on his or her own bQct clinical judgment, 

wberea. this .~ndated determination of non-viability a130 

imp05e& a r8~ir~enc th4t the physician's determination ge 

0&2 ·1'lle d.ef1n1t1onl in O.R.C. S 2919.16 apply bo~h ~o tha po.~-viabilit:y 
bLft 1n S 2919.17, &Ad to the vi&bili~y te.tin~ r.quiremcn~ in 5 2919.18. 
It the de'1n1~1on 1. tl&Wed, ~IIQn & requlation or r8GU1reoent ba8ea on 
that definition ia allo fl~w.d. 
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oblectiyeiY reasonablej this conrlicc c.eaces an a~biquity 

which appears to render this portion of the Act 

uneonstitutionallyva~~Q, bQc.~~Q ~ho pr.YEiciar. h~G no clear 

guidanca'aa to what standard will be applied in j~d9inq 

~hether he or ahc i~ criminally and civ~lll liQbl~. 

III. Wbether I~~~ance Or an Injunction Wil' save Plaintiff 
from Irreparable Injury 

Having cons1dered the substantial 11Kelihoo~ of 

plaintiff's success on the merits, this Court now turns to the 

remaininq pronqs governing the issuance of a preliminary 

injunction. ThQ .Qcond prong of the preli:inary injune~ion 

standard rc~ire3 the Court to make findings as to whether the 

issuance cif an injunction 15 necessary to save the plaintiff 

from irreparable injury. 

T~portantly, Plaintiff HaskQll ha. ~tanding in thic 

lawsuit not only to raiGe his own right:!; b~t also to raise 

.the righta of hi$ patients. Therefore, this Court need no~ 

decide ... hether the harm ."hich plaim:iu' Has;;'ell will suff@r if 

prosecut.ad crimina lly or .sued civilly UI1der thQ Act, is: 

irrQ~&ble. In.tead, thi:: Court .. ill focus on the harm which 

will b. ~tt.r.d by his patients. 

&otb Jane Doe NUmber One and Jane Doe Number TWo 

testi!ied that they chOSe to terminate their preqnancies, late 

in the second trimestQr, aftQr di~covQrin9 that their unborn 

children had severe anomalies. If thi~ Act had been in 

effect, either or both o! these women may have been prevente~ 
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rroa taI'1linatinq their pregnancies, under either the 

provisions of the viability testing requirQ~Gnt, or the 

provisions of thQ pOGt-viability b~n, In both cases, the 

fet~s may veIl have been determined to h4ve be~n'vl~ble, and 

vo~ld not have been db Ie to be aborted, 

In this court's opinion. the COGt of being forced by the 

state to carry to tel"lll a ch lld vi thout a spine. or ~~.funetioni!".c; 

kidneys, or vith otr,er ~uch ~Qvere defec~s, i~ ceyon4 

description, It i~ difficult to i:og:~e ~C. horrible it woul~ 

be to knowingly carry d \:fhild to term .ho :s dying. or Vllo has 

no reasonable chance or normal physical cevelopment.~J 

In addition, it is i~pos5ible to calculate the har.= which 

would be suffered by a pregnant vo~an vho, though she would .. ' 
prefer to t~ surgery or other methodS to pitigate her unborn 

child's severe defects, is compelled by this ban on post-

viability abortions--.hich only allo~s an abortion if her 

~hygjcal health is in danger--to torminate her pregnancy 

bQfore the ban Q3napply ~o her, instead of takins .~easures tg 

help her unborn child, beC4YSe 5he reared the emotional and 

mental coat of carry1nq a ch11d to term who had such sever~ 

der.eta. It i. difficult to imagine a clearQr example of 

irrep&r&bl. hara, than is evidenced by these t.o scenarios, 

43 Although it .. y aete that a CnilQ who wal certa1n to die, &nd bad no 
realOnabl. chance fo~ no~l d.v.lo~nt. ~u14 not b4 con.Ldor.d to bo 
vi~l., the to.tLaony in thi. ~ ••• indlcat •• oth.rwL •• , Dr. Harlan Gil •• , 
for ".-pl., t •• tlfl.a that Cable. with cartain chrccoI~l dafecee are 
con.ider~ to be viable O.von though th ••• eh~ldron have no re •• on~l. 
chana. for normal mental metor dovllo~nt"., Ivan thouqh it', a very 
"rioue Cetect, (anc) evan thouqh it u.ually loads to doath 1n ~h. 
nur.ery.- (Tr., 11/13. at 28'1. 
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Aa tor the harm suffer~d by pregnane .ocen who are unable 

to terainate the'ir pregnar.cies by ::eans of the O&X procedure, 

~ane Doe Number Two testified that the procedure vas helpful 

to her because it allowed her feeus to be aborted intact, 

vhich vas necessary for the perfo~ance of an autopsy. After 

learning that the defect vas not genetic, she and her husband 

had mora children. Jane Doe Number One testified that the C&X 

procedure vas much easier to endure than an earlier abortion 

performed by use of an induction procedure. ':in addition, this 

Court has held that Plaintiff has demonstrated a substantial 

likelihood of success of shoving that the alternatives to the 

D.X procedure--induction cethods, hysterotomies, and 

hysterec~~~ies--are neither as safe to the moeher's health, 

nor aa avaj,lable to women seeking non-therapeutic abortions. 

Pregnant vomen in this state .ho are unable to terminate their 

pregnancies by means of the D.X procedure cay therefore suffer 

irreparable harm, either because other abortion methods are 

not as safe for their health, or because other abortion 

methods are not as available to them. 

Baaad on the above, this Court concludes that a 

prelt.inary injunction would serve to prevent irreparable 

injury to the patients of Plaintiff Haskell. 
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IV, Whether Issuance of an lnjunction would Harm Others 

The third prong or the preliminary injunction standard 

traditionally requires this Court to "balance the equities" in 

considerlnq whether the harm to the Oefendant resultinq fro~ 

issuinq the injunction, would outweigh the r.ar: to the 

Plaintiff resultinq from denying the i~j~~ctior.. . 

A5 tar aa the De!endanta' intQrQGts are concerned, a 

preliminary injunction will merely =aintain the status quo 
f 

while the constitutionality of this legislation is decided. 

The potential for irreparable injury to some of Plaintiff's 

patients has already been discussed; in addition, other 

pregnant vomen may be har:ed by specific provisions of the 

Act~ For,example, the objective reasonableness standard in 

the medical'emergency definition may chill, the discretion of a 

pregnant voman's physician in determininq that a medical 

emerqency exists, to the detrilllent of her health;"·· As another 

example, the apparent vagueness of the determination of non

viability may chill physicians from determining that certain 

tetuses are not viable, and, therefore, ~ay place an undue 

burden in the path of a woman seeking a pre-viability 

abortioa. In this Court's opinion, therefore, the harm to the

patient. Whoa Plaintiff represents, should the preliminary 

injunction be denied, would be greater than the harm to the 

Defendants, it the injunction were granted. 



DEC, -13' 951WEDI li:41 TEL:513 223 6339 p, 18 

.-

v. Hhether Issuance of an Inj~nction ~9~ld Serve the Public 
Interest 

Tha final prong of the preli~inarf injunction standard 

requires this Court to dete~ine ~hethe~ the issuance of an 

injunction would serve the public interest. 

In this Court's opinion, the pubtlc interest is best 

served by a full and fair hearing on the :erits of the 

conatitutionality of this legislation, particularly in view of 

the fact that the Plaintif.f has demonstrated a substantial 

likelihood of success of showing that n~erous provisions in 

House Bill 1~5 are unconstitutional. Accordingly, the Court 

concludes that the public interest would be served by the 

issuance of a preliminary injunction. 

VI. CODclus.ion/Conclus ions of Law 

To summarize, this Court has held that all four prongs of 

the preliminary injunction standard weigh in favor of granting 

a preliminary injunction, which enjoins enforcement of all 

provisions of House Bill 135. In addition, this Court has 

. held: 
'" ... 

(1) it haa te4eral question jurisdiction, under 28 U.S.C. 

S 1331, over thi. constitutional challenge to a state statute, 

(2) PI_intit! Haskell may seek pre-enforcement review of 

Houae Bill 135, and this lawBuit is therefore ripe; 

(3) Plaintiff Haskell has standing to bring this action, and 

may aasert both his own rights and the rights of his patients; 

(4) the Salerno standard no longer applies to a facial 

challenge to pre-viability abortion regulations; 

I 
I 

\ 

I 
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(5) the Salerno standard does not apply to a facial 

challenqe to post-viability abortion regulations; 

(6) although a state may proscribe most abortions subsequent 

to viabi·li ty, the sta te!:lay not take a'way a pregnant woman 's 

righe eo have a post-viability abortion ' .. here, in appropriate 

medical judqment, such an abortion is ~~cessary ·to prese~~e 

her life or health~-accordinqly, strict scr~tiny should not ce 

'<utilized in this analysis; 
f 

(7) Plaintiff has demonstrated a substantial likelihood of 

success of showinq that the definition of "Dilation and 

Extraction procedure- in O.R.C. S 2919.1S(A) is 

unconstitutional, because of vagueness; 

(8) Plaintiff has demonstrated a substantial likelihood of-.' .. 

success of .showing that the ban on use of .the O&X procedure in 

S 2919.15(8) i. unconstitutional, because the state may not 

ban an abortion procedure unless there are safe and available 

alternatives, and because this ban llIay chill the exercise of a 

woman's right to a pre-viability abortion; 

(9) Plaintiff'has demonstrated a substantial likelihood of, 

success of showing that the ban on use of the D&X procedure 

doe. not MrVe the stated interest of preventing unnecessary .r; 

cruelty to the htus; 

(10) Plaintiff has demonstrated a substantial likelihood of 

succeS8 of 8howing that the mandated determination of non-

viability in S 2919.18(A) (1), as applied to the post-viability'; 

ban (5 2919.17(A) (2» and the viability testing requirement 

(S 2919.18), i8 unconstitutional, because the objective 
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standard in that detercination is inconsistent vith the purely 

subjective standard in the definition of viable in 

S 2919.16(L)i 

(11) Plaintiff has demonstrated a subs~antial likelihooc c! 

succeS8 of showing that the definition of serious ris~ of the 

substantial and irreversible impairl:ler.~ of a J:ajor bodily 

function in 5 2919.16(3), a& it aFplies ~o one allovable 

exception to the ban on post viability abortions, in 5 

,2919.17(A)(1), is unconstitutional, because iis limitation to 

factors relating solely to physical health impermissibly 

restricts the physician's determination of vhether an abortion 

is necessary to preserve the health of the pregnant womani 

(12) Plaintiff has demonstrated a substantial likelihood of 
, " 

success of ~howing that the definition of medical emergency in 

S 2919.16(F), as it applies to the post-viability ban (S 

.2919.17) and the viability testing requirement (5 2919.18), is 

unconstitutional, because it lacks a scienter requirement, and 

thu. i. vague, and because it does not allow the physician to 

rely on his or h~r own J:jest clinical judgment that a medical 

~erqency exi.ta, ·and so may chill physicians from determining 

that a .-dical emergency exists even vhere necessary to 

preaerve the pregnant voman's life or health; 

(13) Plaintiff has de~onstrated a sUbstantial likelihood of 

success ot showing that the second physician concurrence 

requirement in S 2919.17(5) (l)(b) ia unconstitutional, because 

it impermissibly limits the primary physician" discretion, 

and because it may Chill the performance of,post-viability 
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abortiona that are necessary to preserve the life or health of 

the mother; 

(14) Plaintiff has demcnstrated a s~~stan~ial likelihood of 

success of showing that the choice 0: we~hcd requirement in 

5 2919.17(8) (1) (d) is unconstitutional, because it requires 

the woman to bear an increased =edical risk, forc~s the 

phyaician to -trade off- th. pregnant ~owan'& health for that 

of the fetus, and impermissiblY interferes with the 

physician's exercise of discretion, to the detriment of the 

pregnant woman's health; 

(15) Plaintiff has demonstrated a substantial likelihood of 

success of showing that the aecond physician attendance 

requirem~~~ in S 2919.17(B)(1)(e) is unconstitutional, because 

the medical. emergency exception appears to be ,. 

unconstitutional; 

(16) Plaintiff has demonstrated a substantial }ikelihood of 

success of showing that the rebuttable presumption of 

viability in S 2919.17(C) is unconstitutional, because the 

mandated det.r.i~ation ot non-viability in House Bill 135 

appear. to be QnConstitutionali 

(17) Plaintiff has demonstrated a substantial likelihood of 

SUCC8 •• ot &hoving that the viability testing' requirement in 

S 2919.18(A) (1) i. unconstitutional, because the medical 

emergency definition appears to be unconstitutional, and 

because the mandated determination of non-viability appears to 

be unconstitutional. 

\, 

" 
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This Court further concludes that the issuance of an 

injunction will prevent irreparable injury to the patients of 

Plaintiff Haskell, that such injury out~eighs the injury which 

will be suffered by Defendants if this injunction is' issued, 

and that the public interest .. ould be served by the issuance 

of this preliminary injunction.'4 

WHEREFORE, based upon the afore~aid, ~~i& Court orders 

that the Plaintiff's Motion for a preli~inary Injunction be 

GRANTED, effective as of the filing of this opinion. 

Accordingly, Defendants, their employees, agents, and servants 

are preliminarily enjoined from enforcing any provision of 

House Bill 135. Having considered the issue of bond as is 

required by-. Rule 65 of the Federal Rules ~f Civil Procedure, 

44 Thi. Court adopt. the tinding ••• t forth within thi. Opinion a. it. 
'. Finding. of Fact, for p~rpo.e. ot Rula 52(a) of the Federal Rulae of Civil 
·\~roclldurll. Thi. Court find •• upport for it. hex of separate finding. of 
fact in the Supreme Court'. holding "that there ~u.t be findinga, at4tGd 
either in the court'. opir.ionor .epu&tely, ..,hieh 4ro aufficient to 
indicate the factual ba.i. for the ult~te concluaion." ~elley v. 
Everglade, Prainage D1o~, 319 O.S. 415, 422 (1543), quoted ~ approval 
.in B,l, Goodrich CO. v, Rybber tatex Prod" Inc,. 400 F,2d 401, 402 .(6th 
Cir. 1968)1 1!S ~ Slanco Y. Opit.d Coyntleo, NO. 82-3115 (6th Ci~. 
1983) (allowing di.trict co~rt to adopt oral opinion && finding. of fact 
and conclu.ion. of lay for p~rpo ••• of Rule 52); Craggest v. 8d. of tduc. 
o! ClfXJ1and CitX 'ch, Pilt., 338 F.2d 941 (6th cir. 19641 (allowing 
dietrict ~ to adopt written me=orandum a. finding. of f4C~ and 
conclu.1ona of lav for purpo ••• of R~le 52), 

aow.vec, thl. Court a •• ure. coun •• l for the Plaintiff and eh. atate 
Defe~. tb.&t ~ir cS.atailed, propoaed Finding. of lact and Conelu.ion. 
of t.&II _re thc.~CN9hly r.vi~ And form t~ buil of &!.lch of eh. 
di.cu •• loa contaiced herein, Thi. include. the .uemi •• iona of the .tate 
Defendant. ~hic~ ware net fully daliverad to thi. COurt'. ch~r., by 
lacalalle, until JI45 a.a., thi. dAta. In .hort, the dilig.nt effort. of 
COWlHl have not ~n in v .. in. 

ror purpo.e. of c:cmpl.tin; the rlcord, :.hi. c;ure also rendei. the 
following wvidantiary rullnq., Pl.intiff'. Exhibit 2. i. admitted, for 
the liaited ~rpca. of .howinq t~ .. polition of the ).m.erican College of 
OO.t.trici&n. and Cynecol09i1t1 on the faQ.rd ?U"tial Birth Abortion Act 
of 1995, but not fer tha truth of the .t.tem.nt ...... rt.d therein. 
Plaintiff'. Ixhibit 25 i. ,%cluded, •• h.ar'AY. 

I 
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this Court concludes that no bond should be required of the 

Plaintift . 

Cou~sel listed below will note that a brief telephone 

conference will be held, between Court an~ Counsel, beginning 

·'··.at 4:00 p.II., Eastern time, on Friday, December 22, 1995, for 

the cxpresa purpose of determining furtiler procedures to be 

followed in this litigation. Specifically, Counsel should be 
• I 

prepared to d1SCUSS ~hether they ~ish to proceed to trial upon 

the merits of. the captioned cause, at a date in mid-1996, or 

whether, in the alternative, Defendants wish to take an 

immediate appeal of this decision to the sixth Circuit Court 

of Appea~8, pursuant to 28 U.S.C. S 1292(a) (1). 

December 13, 1995 

Copies to: 

David C. Creer, Esq. 
Alphon.e A. Gerhardstein, Esq. 
Sarah Po8ton, Esq. 
Kathryn Xolbert, Esq. 
Diane Richards, Esq. 
Karilena Walters, Esq. 
Eli •• a Cohen, Esq. 
Chris Van Schaik, Esq. 

WALTER HERBERT RICE 
UNITED STATES DISTRICT JUDGE 
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MEDICAL LIABILITY REFORM 

B8~und: H.R. 3103 contains several provisions that would limit the liability of providers 
and manufacrurers responllihle for medical inju:rle.~. These provisions would apply to all health 
care liability actions except those arising from vaccine-related iqjuries and those under ERISA. 
Our major conc.em is that, under principles of Federalism, this does llQt appear to be il proper 
subject for Federal legislation. In the area of medical malpractice, each state should be 
pennittcd to apply the legal principles it beUeves represent the policy for procccdings affecting 
its citizens and residents. While this Feder.dism concern is ovenidins, we are also object to 
particul.ar limitations in the bill including: the proposed caps on punitive and noneconomic 
damages; the restrictive nature of the statute of limitation provision; the elimination of joint: and 
several Uahillty for noneconomic damages; and tbe elimination of punitive damaaes in cases 
against a drug or device manufacturer or seller if the product bad been approved by the FDA. 

1. Federalism. We do nOl believe iliat the proponents of this bill have met their burden of 
demonstrating the need for comprehensive FederallegisJation that would override critical 
features of the medical malpractice laws of the states. To the extent there ever was 
eviden~ of a widespread medical Ulalpractice "crisis." that trf!1ld has subsided either on 
its own accord or as the result of state medical malpractice reforms. Since the delivery 
of most medical services occurs within state borders, any probleDlli concernio,g medical 
malpractice laws do not directly implicate Federal interstate commerce concerns and 
should be left to state legislat:ures to solve, to the extent a solution is necessary. 

2. Cap on PunItive and Noneconomic Damages. The Administration opposes arbitrary 
ccilings on the amount of punitive and noneconomic damages that may be awarded in 
medical maJpracHcc suit, because they endanger the safety of the consuming public. 
Capping punitive damages invites companies willing to put economic gain above else to 
weight the costs of wrongdoing against potential profits. Caps on noneconomic damages 
ignore the fact that such damages are as real. and as important to victims as economic 
damages. It also discriminates against those individuals who disproportionately receive 
these dcunagl:8 - the poor, the elderly and nonworking women. 

3. Statute of Limitations. While having a national statute of limitations might make sense 
in Rome area!! involving Interstate commerce , it makes no sense to have such a stanJte 
in instances where a plaintiff is likely to sue only in tbe state' in which the malpm\,:tice 
occurred. Moreover, the statute of limitations iii so broadly framed as to vemingly 
cover actiODS for breach of contract and other suits not normally subsumed under the 
bending of medical malpractice. 

4. EIlmlnation ot .Joint and Several Liability for Noneconomic D8IIlaIe&. The Adminis
tration opposes the elimination of joint ond several liability for noneconomic damages for 
the same reasons it opposes capping those damages. Simply put. noneconomic damages 
should not be relegated to second class status. 
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5. Replatory Defense. Most coutts that have Ilddrcsscd the question whether FDA 
approval should constitute a defense to punitive damages have viewed that agency's 
regulations and procedures as establishing only minimum standards uf safety, not 
equivalent to the higher standards required by tort law. The proposed regulo.toIY defense 
rests on the questionable assumption that the responsible agencies will be adequately 
staffed and will be pennitted to regulate effectively by the A.dministration then in office. 
The widespread injuries that thousands of women suffered as a consequence of using the 
Dalkon Shield, DES or breast implants -- all of which received FDA approval during 
prior AdministrlltiuIlli - suggest the potential danger in assuming that resuIatory agencies 
will always function effectively. 
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care, nursing home care,'home health care, or eommllDity-based 

care and that eoordin&tes aga.inst or excludes items and serv

ices available or paid for under this title and (for policies sold 

or issued on or alter 90 days after the dau of enactment of 

this clause) that discloses such coordination or exclusion in the 
, policy's outline of coverage, is not considered to 'duplicau' 

health benefits under this title. 

U(n) For purposes of this subparagraph. a health insur
ance policy (which may be a contr8et with a health ,mainu
Dance organization) that is a replacement product for another 

health insurance policy that is being terminated by the issuer, 

that is being provided to an indiridual entitled to benefits 

under part A on the basis of section 226(b), and that coordi
nates against or excludes iWns and services avallable or paid 

for under this title is not considered to 'duplicau' health bene

fits under this title. 

"(III) For purposes of this clause, the terms 'coordinaUs' 

'and 'coordination' mean, with respect to a policy in relation to 

health benefits under this title, that the policy under its terms 

is secondary to, or excludes from p~ent, items and services 

to the extent available or paid for under this title. 

"(vi) Notwithstanding any other provision of law, no erimj

nal or civil penalty may be imposed at any time under this sub

paragraph and no legal action may be brought or continued at 

any time in any Federal or State court if the penalty or action 

is based on an act or omission that 0CCWTed after November 

5, 1991, and before the date of the enactment of this clause, 

and relates to the sale, issuance, or renewal of any health in

surance policy or rider during such period, if such policy or 

rider meets the nonduplication requirements of clause (iv) or 

(v). 

"(vii) A State may not impose, in the case of the sale, is

suance, or renewal of a health insurance policy (other than a 

medicare supplemental policy) or rider to an insurance contract 

which is not a health insurance policy, that meets the non

duplication requirements of this section pursuant to clause (iv) 

or (v) to an individual entitled to benefits under part A or en-
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1 rolled under part B, any requirement relating to any dupliea-

2 tion (or nonduplieation) of health benefita under web policy or 

3 rider with health benefits to which the individual is otherwise 
4 entitled to under this title.". 

S (b) COlli"'FORMING AMENDMENTS.--Bection 1882(d)(3) (42 

6 U.S.C. 1395ss(d)(3» is amended-
7 (1) in subparagraph (Cl-

8 (A.) by striking ''with respect to (i)" and ~ 

9 .''with respeCt to", and 

10 (B) by striking ", (ii) the sale" and all that follows 

11 up to the period at the end; and 

12 (2) by striking subparagraph (D). 

13 Subtitle H-Medical Liability Reform 
14 PART 1-GENERAL PROVISIONS 
15 SEC. 271. FEDERAL REFORM OF HEALTH CARE LlABIL-
16 frY ACTIONS. 

17 (a) APPLICABILITY.-This subtitle shall apply with respect 

18 to any health care liability action brought in any State or Fed-

19 eral court, except that this subtitle shall not apply to-
20 (1) an action for damages arising from a vaccine-relat-

21 ed izUury or death to the extent that title XXI of the Public 

22 Health Service Act applies to the action, or 

23 (2) an action under the Employee Retirement Income 

24 Security.Act of 1974 (29 U.S.C. 1001 et seq.). 

2S (b) PREEMPTION.-This subtitle shall preempt any State 

26 law to the extent such law is inconsistent with the limitations 

T1 .contained in this subtitle. This subtitle shall not preempt any 

28 State law that provides for defenses or places limitations on a 

29 person's liability in addition to those contained in this subtitle 

30 or otherwise imposes greater restrictions than those provided in 

31 this subtitle. 
32 (e) EFFECT ON SoVEREIGN horoNITY .AND CHOICE OF 

33 LAw OR VENUE.-Nothing in subsection (b) Bhall be constraed 

34 to-

35 (1) waive or affect any defense of sovereign immunity 

36 &SSerU!d by any State under any provision of law; 
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1 (2) wa.ive or affect any defense of sovereign immunity 

2 asserted by the United States; 
3 (3) affect the applicability of any provision of the For-

4 eign Sovereign Immunities.Aet of 1976; 

S (4) preempt State ehoice.of-law rules with respect to 

6 claims brought by a foreign nation or a citizen of a foreign 

7 nation; or 

8 (5) affect the right of any court to transfer'Ven1?-e or. 

9 to apply the law of a foreign nation or to dismiss a claim 

10 of a foreign nation or of a citizen of a foreign nation on 

11 the ground of inconvenient forum. 

12 (d) .AMOUNT IN CoNTBOVERSY.~In an action to which 

13 this .snbtitle applies and which is brought under section 1332 

14 of title 28, United States Code, the amount of noneconomic 

15 damages or punitive damages, and attorneys' fees or costs, 

16 shall not be included in detennjning whether the matter in con-

17 troversy exceeds the sum or value of $50,000. 

18 (e) FEDEML CoCRT JURISDICTION NOT ESTABTJSBED 

19 ON FEDEML QuESTION GROUNDS.-Nothing in this subtitle 

20 shall be construed to establish any jurisdiction in the district 

21 courts of the United States over health ~ liability actions on 

22 the basis of section 1331 or 1337 of title 28, United States 

23 Code. 

24 SEC. 272. DEFINITIONS. 

25 AE. used in this subtitle: 

26 (1) AcTuAL DAMAGEs.-The tenn "actual damages" 

27 means damages awarded to pay for economic loss. 

28 (2) ALTERNATIVE DISPUTE RESOLUTION SYSTEM; 

29 ADR.-The term "alternative dispute resolution system" or 

30 "ADR" means a system established under Federal or State 

31 law that provides for the resolution of health care liability 

32 claims in a manner other than through health care liability 

33 actions. 

34 (3) Cl.AIM.u.'T.-The term "claimant" means any per-

35 . son who brings a health care liability action and any person 

36 on whose behalf such an action is brought. If such action 

37 is brought through or on behalf of an estate, the term in-

Mmh 26. 199& 
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eludes the claimant's decedent. If II1lCh action is brought 

through or on behalf of a mmOl' or incompetent, the term 

, includes the claimant's legal gu.a.rdian. 

(4) CLEAR '&"'1> COl\~ClXG E\'IDE."lCE.-The term 

"clear and convincing evidence" is that measure or degree 

. of proof that will produce in the mind of the trier of fact 

a firm belief or connction as to the truth of the allegations 

eougb.t to be established. Such measure· or degree of proof 
is more than that required under preponderanae of the evi· 

dence but less than that required for proof' beyond a rea· 
sonable doubt. 

(5) COLLATERAL SOURCE PAnfENTS.-The term "col· 

lateral S01ll'Ce payments" means any amount paid or rea· 

sonably likely to be paid in the future to or on behalf of 

a claimant, or any service, product, or other benefit pro

vided or reasonably likely to be provided in the future to 

or on behalf of a claimant, as a result of an iDjury or 

wrongful death, pursuant to-

(A) any State or Federal health, sickness, income

disability, accident or workers' compensation .Act; 

(B) any health, sickness, income-di.sability, or acci· 

dent insurance that provides health benefits or income

disability coverage; 

(C) any contract or agreement of any group, orga

nization, partnership, or corporation to provide, pay 

for, or reimburse the cost of medical, hospital, dental, 

or income disability benefits; and 

(D) any other publicly or privately funded pr0-

gram. 

(6) DRuG.-The term "drug" has the meaning given 

such term in section 201(g)(1) of the Federal Food, Drug, 

and CoSmetic.Act (21 U.S.C. 321(g)(1». 

(7) ECONOMIC LOSS.-The, term "economic loss" 

means any pecuniary loss resulting from iJUm'y (including 

the loss of earnings or other benefits related to employ. 

ment, medical expense loss, replacement services loss, loss 

due to death, burial costs, and loss of business or employ· 
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1 . ment oppottunities), to the extent recoveq for 811ch loss is 

2 allowed under applicable State law. 

3 (8) RAlw.-The term ''harm'' means any legally cog-

4 nizable wrong or iJ:ljury for which punitive damages may be 

5 imposed. 

6 (9) HE..u.m BENEFIT PLA.~.-The term "health bene-

7 fit plan" means--

8 (A) a hospital or medical ~ inCl1n"ed policy 

9 or~cate, . 

10 (B) a hospital or medical semce plan contract, 

11 (C) a health maintenance subscriber contract, 

12 (D) a multiple employer welfare arrangement or 

13 employee benefit plan (as defined under the Employee 

14 Retirement Income Security .Act of 1974), or 

IS (E) a MedicarePlus product (offered under part C 

16 of title 1vID of the Social Security .Act), 

17 that provides benefits with respect to health care services. 
18 (10) HEALTH CARE LIABILITY ACTION.-The term 

19 "health care liability action" means a civil action brought 

20 in a State or Federal court against a health care provider, 

21 an entity which is obligated to provide or pay for health 

22 benefits under any health benefit plan (including any per_. 

23 son or entity acting under a contract or 8.lT8.IlgeDlent to 

24 provide or administer any health benefit), or the manufac-

25 turer, distributor, supplier, marketer, promoter, or seller of 

26 a medical product, in which the claimant alleges a claim 

27 (including third party cla.ims, cross claims, counter claims, 

28 or distribution claims) based upon the provision of (or the 
29 failure to provide or pay for) health care Ben'ices or the use 
30 of a medical product, regardless of the theory of liability 

31 on which the claim is based or the number of plaintiffs, de-

32 fendants, or causes of action. 

33 (11) HEALTH CARE Y.JAlULlTY CUJM -The term 

34 ''health care liability claim" means a claim in which the 

3S claimant alleges that injury was caused by the provision of 

36 (or the failure to provide) health care services. 

Man:I'I 26, '996 
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1 (12) HEALTH CARE PBOVIDER.-The term "health 

2 care provider" means any person that is engaged in the de-
3 : liv~ of health care senices in a State and that is required 

4 by the laws or regulations of the State to be licensed or 

5 certified by the State to engage in the delivezy of such serv-
6 

7 

8 

9 

ices in the State. 

(13) HEALTH CARE SERVICE.-The term ''health care 

service" me~ any service for which payment may be made 

under a health beJiefit plan including serVices related to the 
" " . 

10 delivery or administration of such service. 

11 (14) MEDICAL DEVICE.-The term ''mediea! device" 

12 has the meaning given such term in section 201(h) of the 
13 Federal Food, Drug, and Cosmetic Act (21 U.S.C. 321(h». 

14 (15) NOr.""ECONOMIC DAMAAES.-The term "non-

15 economic damages" means damages paid to an individual 

16 for pain and suffering, inconvenience, emotional distress, 

17 mental angaish,. 1088 of consortium, iJijury to reputation, 

18 humiliation, and other nonpecuniazy losses. 

19 (16) PEBSON.-The term ''person'' means any individ-

20 ual," corporation, company, association, firm, partnership, 

21 society, joint stock company, or any other entity, including 

22 any governmental entity. 

23 (17) PRoDUCT SElLER.-The term "product seller" 

24 means a person who, in the course of a business conducted 

25 for that purpose, sells, distributes,· rents, leases, prepares, 

26 blends, packages, labels a product, is otherwise involved in 

27 placing a product in the stream of commerce, or installs, 
28 repairs, or maintains the barm-causing aspect of a product. 

29 The term does not include-

30 (A) a seller or lessor of real property; 

31 (B) a provider of professional services in any ease 

32 in which the sale or use of a product is incidental to 

33 the transaction and the essence of the transaction is 

34 the furnishing of judgment, skill, or services; or 

3S (C) any person who-
36 (i) acts in only a financial capacity with re-

37 speet to the sale of a product; or 

. , 

. " 
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(n) leases a produet lUlder a lease ammge

ment in which the selection, possession, mainte

nance, and operation of the product are oontroDed 

by a person other than the lessor. 
(18) PcNrrm: DAMAGES.-The term ''punitive dam

ages" means damages awarded against any person not to 

oompensa.te for actual iJ:Oury suffered, but to punish or 

deter such person or others from engagmg in similar be

havior in the future. 
(19) STATE.-The term "State" means each of the 

several States, the District of Columbia, Puerto Rioo,' the 
VJrgin Islands, Guam, American Samoa, the Northern 
Mariana Islands, and any other territory or possession of 

the United States. 
SEC. 273. EFFECTIVE DATE. 

This subtitle will apply to any health care liab.llity action 

brought in a Federal or State court and to any health care li

ability claim subject to an alternative dispute resolution system, 

that is initiated on or after the date of enactment of this sub

title, except that any health care liability claim. or action arising 

from an izUury 0CC1lITing prior to the date of enactment of this 

subtitle shall be governed by the applicable statute of limita

tions provisions in effect at the time the iI\iury OCCUlTed. 

PART2-UNWORMSTANDARDSFORHEALTH 

CARE LlABIUTY ACTIONS 
SEC. 281. STATUTE OF LIMITATIONS. 

A health care liability action may not be brought after the 

expiration of the 2-year period that begins on the date on 

which the alleged injury that is the subject of the action was 

discovered or should rellSOnably have been discovered. but in no 

ease after the expiration of the 5-year period that begins on the 

date the alleged injury 0CCWTed. 

SEC. 282. CALCULATION AND PAYMENT OF DAMAGES. 

(a) TREATMElIo'T OF NONECONOMIC DAMAGE8.-

(1) LIMITATION ON NONECONOMIC DAMAGE8.-Tbe 

total amount of noneconomic damages that may be award

ed to a claimant for losses resulting from the iIQury which 
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1 (4) BIFURCATION.-.A1 the reqnest of any party, the 

2 trier of fact shall consider in a separate proceeding whether 

3 punitive damages are to be awarded and the amount of 

4 such award. If a separate proceeding is requested, mdence 

5 relevant only to the elaim of punitive damages, as deter-

6 mined by applicable State law, shall be inadmissible in any 

7 proceeding to determine whether actual damages are to be 

8 awarded. 

9(5) DRUGS AND DEVICES.-

10 (A) IN GENElUL.-(i) Punitive damages shall not 

11 be awarded against a manufacturer or product seDer of 

12 a drug or medical device which caused the clajmant's 

13 harm where-

14 en such drug or device was subject to pre-

15 ~arket approval by the Food and Drag Admjn;s-

16 tration with respect to the safety of the fonnulation 

17 or performance of the aspect of such drug or device 

18 which caused the claimant's hanD, or the adequacy 

19 of the packaging or labeling of such drug or device 

20 whiCh caused the harm, and such drug, device, 

21 packaging, or labeling was approved by the Food 

22 and Drug Adm;nistration; or 

23 (n) the drug is generally recognized as safe 

24 and effective pursuant to conditions established by 

2S the Food and Drug Administration and applicable 

26 regulations, including packaging and labeling regu-

27 . lations. 

28 (ii) Clause (i) shall not apply in any case in which 

29 the defendant, before or after premarket approval of a 
30 drug or device-

31 (1) intentionally and wrongfully withheld from 

32 or misrepresented to the Food and Drag Admjn;g. 

33 tration infonnation conceming such drug or device 

34 required to be submitted under the Federal Food, 

3S Drug, and Cosmetic .Act (21 U .S.C. 301 et seq.) or 

36 section 351 of the Public Health Service .Act (42 

March 26. 1996 
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1 is the salUect of a health care liability action may not ex· 

2 ceed $250,000, regardless of the number of parties against 

3 whom the action' is brought or the number of actions 

4 bronght with respect to the Dijury. 

5 (2) JOINT .A..''D SEvERAL I.TABILITr.-In any health 
6 care liability action brought in State or Federal court, a de-

7 fendant shaD be liable only for the amount of noneconomic 

8 damages attributable to sueb defendant in direct ~portion 
9 to such defendant's share of fault or 'responsibility for the " . 

10 claimant's actual damages, 88 determined by the trier of 

11 fact. In all sueb eases, the liability of a defendant for ~. 

12 economic damages shall be several and not joint. 

13 (b) TREATMENT OF PuNITIVE DAMAGES.-

14 (1) GENERAL RULE.-Pnnitive damages may, to the 

15 extent permitted by applicable State law, be awarded in any 

16 health care liability action for harm in any Federal or State 

17 court against a defendant if the claimant establishes by 

18 clear and convincing evidence that the harm Sllffered was 

19 the result of conduct-

20 (A) speeifieally intended to cause harm, or 

21 (B) conduct manifesting a conscious, flagrant in· 

22 difference to the rights or safety of others. 

23 (2) PRoPORTIONAL AWAROS.-Tbe amount of punitive 
24 damages that may be awarded in any health care liability 

2S action subject to this subtitle shall not aceed 3 times the 

26 amount of damages awarded to the claimant for economic 

TI loss, or $250,000, whichever is greater. This paragraph. 

28 shall be applied by the court and shall not be disclosed to 

29 thejury'. 

30 (3) APPLICABILITY.-This subsection shall apply to 

31 any health care liability action brought in any Federal or 

32 State court on any theory where punitive damages are 

33 sought. This subsection does not create a cause of action 

34 for punitive damages. This subsection does not preempt or 

35 supersede any State or Federal law to the extent that such 

36 law would further limit the award of punitive damages. 

Man::II 26, , HIS 
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1 U.S.C. 262) that is material and relevant to the 

2 harm suffered by the clajmant, or 

3 • (II) made an illegal payment to an official or 

4 employee of the Food and Drug Administration for 

5 the purpose of securing or maintaining appl"O\"8l of 

6 such drug or device. 

7 (B) PACXA.GING.-In a health care liability action 
" ' 

, 8 for harm which is alleged to relate ,to the adequacy of, 

9 the packaging or labeling of a drug whi~ is required . , 
10 to have bimper-resistant paekaging under regalatioDS 

11 of the Secretary of Health and Human Services (in-
12 eluding labeling regulations related to such packaging), 

13 the manufacturer or product seller of the drug shall not 

14 be held liable for punitive damages unless such pac.kag-

15 ing or labeling is found by the court by clear and con-

16 vincing evidence to be submntially out of compliance 

17 with snch regulati~ 

18 (c) PERIODIC PAYMENTS FOR FuTURE LoSSES.-

19 (1) GENERAL RULE.-In any health care liability ac-

20 tion in which the damages awarded for future economic 

21 and noneconomic loss exceeds $50,000, a person shaD not 

22 be required to pay, such damages in a single, lump-sum 

23 payment, but shall be permitted to make such payments pe-

24 riodically based on when the damages are found likely to 

2S occur, as such payments are determined by the court. 

26 (2) FINALITY OF JUDGMENT.-The judgment of the 

27 court awarding periodic payments under this subsection 

28 may not, in the absence of fraud, be reopened at any time 

29 to contest, amend, or modify the schedule or amount of the 

30 payments. 

31 (3) LUMP-SUM SE'M'LEMENTS.-This subsection shall 

32 not be construed to preclude a settlement providing for a 

33 single, lump-sum payment. 

34 (d) TREATMENT OF CoLLATERAL SoURCE PAYMENTS.-

35 (1) INTRoDUCTION INTO EVIDENCE.-In any health 

36 care liability action, any defendant may introduce evidence 

37 of collateral source payments. If any defendant elects to in-

Mild! 26. ,99tI 
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troduce such erldence, the claimant may introduce eridence 

of any amount paid or contributed or reasonably likely to 

be paid or eontn'buted in the future by or on beh&lt of the 

cla.imant to secure the right to such collateral source pay. 

ments. 
(2) No SUBROGATION.-No pnnider of collateral 

source payments shall recover any amount against the 
claimant or receive any lien or credit against the claimant's 

recovery ~ be -equitably or legally subrogated the right of 

10 the clajmant in a health care liability action. 

1-1 (3) APPLICATION TO SE'l'TLEMENTS.-This subsection 

12 shall apply to an action that is settled as well as an action 

13 that is resolved by a fact finder. 
14 SEC. 283. ALTERNATIVE DISPUTE RESOLUTION. 

IS Any ADR used to resolve a health care liability action or 

16 claim shall contain pl'O\isi.ons relating to statate of limitations, 

17 non-economie damages, joint and several liability, punitive dam· 

18 ages, collateral source rule, and periodie payments which are 

19 identical to the provisions relating to such matters in this sub-

20 title. 

21 TITLE In-TAX-RELATED HEALTH 
22 PROVISIONS 
23 SEC. 300. AMENDMENT OF 1986 CODE. 

24 Except as otherwise expressly provided, whenever in this 

2S title an amendment or repeal is expressed in' terms of an 

26 amendment to, or repeal of, a section or other provision, the 

27 reference shall be eonsidered to be made to a section or other 

28 prorision of the Internal Revenue Code of 1986. 

29 Subtitle A-Medical Savings Accounts 
30 SEC. 301. MEDICAL SAVINGS ACCOUNTS. 

31 (a) IN GENERAL.-Part vn of subchapter B of chapter 1 

32 (relating to additional itemized deductions for individuals) is 

33 amended by redesignating section 220 as section 221 and by 

34 inserting after section 219 the following new section: 
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"SEC. 220. MEDICAL SAVINGS ACCOUNTS. 

U(a) DEDt1C'l'ION .ALLowED.-In the ease of an individual 

who is an eligible individual for 8DY month during the taxable 

year, there shaD be allowed as a deduction f~ the ta:mble year 

an amount equal to the aggregate amOllDt paid in cash during 

sueb taxable year by such individual to a medical savings ac-

count of such individual. 

u(b) LIMITATIONS.-

U(l)' ,IN ~NWL.-Except as o~erwise provided in 

this subseCtion, the' amOllDt allowable as a deduction under 

subsection (a) to an individual for the taxable year shall 
not exceed-

"(A) except as provided in subparagraph (B), the 
lesser of-

"(i) $2,000, or 

"(ii) the annual deductible limit for any indio 

vidual covered under the high deductible health 

plan, or 
"(B) in the case of a high deductible health plan 

covering the taxpayer and any other eligible individual 

who is the spouse or any dependent (as defined in sec· 

tion 152) of the taxpayer, the lesser of-

"(i) $4,000, or 

"(ii) the annual limit under the plan on the 

aggregate amount of deductibles reQuired to be 

paid by all individuals. 

The preceding sentence shall not apply if the spouse of 

such individual is covered under any other high deductible 

health plan. 

"(2) SPECW. RULE FOR MARRIED INDIVIDUALS.

"(A) IN GENERAL..-This' subsection shall be ~ 

plied separately for each married individual. 

"(B) SPECIAL RULE.-If individuals who are mar

ried to each other are covered under the same high de

ductible health plan, then the amounts applicable under 

paragraph (l)(B) shall be divided equally between them 

unless they agree on a different division. 

. .: .. 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF SCIENCE AND TECHNOLOGY POLICY 
WASHINGTON, D.C. 20502 

April 26, 1996 

MEMORANDUM FOR MARILYN YAGER 
ELENA KAGAN 

THROUGH: 

FROM: 

SUBJECT: 

ERNEST J. MONIZ 1:. 
RACHEL LEVINSON "/!£t--
BIOMATERIALS 

As we discussed earlier, I would like to provide some background information for your 
consideration in developing the Administration position regarding product liability reform. 

According to experts in the fields of tissue engineering and medical devices, availability of 
the biomaterials that form the basis for existing products and research into future innovations 
is rapidly becoming a serious problem. One example is DuPont phasing out the use of 
Teflon® for all implantable devices. As you know, Teflon® is in widespread use for vascular 
assist devices; grafts, valves, etc... There are many exciting new avenues of investigation 
that have great potential. For instance, a California company is preparing a request for FDA 
pre-market approval of "tissue engineered skin," a material that could be used in the 
treatment of severe burns and diabetic foot ulcers. Research also is being conducted on other 
biomaterials that form the scaffolding for artificial organs, bones and cartilage. In October, 
1995, the National Institutes of Health convened a major workshop to discuss the latest 
research advances and future prospects in biomaterials and medical implant science. A copy 
of the executive summary is attached. 

There are three factors that contribute to the environment of uncertainty surrounding the 
medical device industry: product liability, regulation and third-party reimbursement. Of 
these, product liability has been accorded the greatest weight among the investment 
community. Both product liability and regulatory concerns contribute to a small, but 
noteworthy shift toward offshore research, development and production. OSTP's principal 
interests are ensuring that research into the development of important healthcare products go 
forward without unnecessary barriers, and that new products are adequately tested to insure 
safety, efficacy and quality, prior to broad application in the general population. 

Based on information about the utility of biomaterials, it appears that the concept of 
providing responsible manufacturers with some form of protection from product liability 
would be a wise investment in public health. Please let me know if there is any further 
information I may provide. 

Attachment 

cc: Jack Gibbons 
Tim Newell 
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Biomaterials and Medical Implant Science: 
Present and Future Perspectives 

A National Institutes of Health Workshop 

October 16-17, 1995 

Summary Report 



EXECUTIVE SUMMARY 

A new vision has emerged in the field of medical implants, that of being able to design 
whole organs based on a comprehensive scientific understanding of materials and their 
interactions with the body. Progress in advanced materials characterization and rational 
synthesis, together with molecular advances in understanding biological responses, has set the 
stage for an ultrastructural basis for biomaterials and implant design. 

An estimated 11 million people in the United States have medical implants,· attesting to the 
importance and value that implants have in both saving and improving the quality of lives. 
In the great majority of cases, implants have been successful in achieving the performance 
for which they were designed. 

Despite this success, the Nation is on the brink of losing its position of leadership in the 
biomaterials field and in the associated $40-50 billion per year medical device industry. 
Progress toward reaching our vision is threatened by the current fragmented approach to 
funding research in this area, and the resulting absence of integration of efforts among the 
biological, health, and material sciences.· The whole enterprise must be put on a fmner 
scientific and technical basis to counteract liability issues. This can be accomplished by 
providing the needed realistic determination of risk-benefit assessments of individual implants 
as well as realistic expectations for the performance and safety of medical devices. 

In response to the scientific opportunities and public concerns in this area, the National 
Institutes of Health (NIH) convened a 2-day workshop October 16-17, 1995, bringing 
together more than 100 university, industry, and government experts in biomaterials, medical 
implants, and the clinical sciences. These experts were charged with recommending 
directions that would advance the science in this important field. 

A number of workshop presenters provided exciting examples of recent scientific progress 
and described their visions for the future. In addition, six working groups convened to 
discuss topics relevant to improving the quality of medical implants. The fmdings of these 
working groups, upon which unanimous and integrated recommendations are based, are 
summarized in the attached report. The integrated recommendations are provided below and 
can be divided into two categories: (1) scientific priorities leading to full understanding and 
creation of successful implants and (2) an implementation strategy to help realize .the futur;e 
potential of the research advances in the field of biomaterials and medical implants. 

Scientific Priorities 

1. Biologically Based MaJerials Design. Materials and devices endowed with 
biological structures and functions must be designed and developed. This will 
involve multidisciplinary approaches to synthesizing new, perhaps "smart" or 
self-monitoring materials designed for cell-based, drug-based, and gene-based 
therapies. 

11 
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2. Scientific Basis for Detennining Perfonnance and Quality of Implants. More 
efficient methods to assess human acceptance of biomaterials must be 
developed, as must more predictive, less costly in vivo and in vitro models. 
This will require a focus on reliability, accelerated testing, failure analysis, 
imaging, models, clinical trials, outcomes analysis, and improved 
understanding of the biology-biomaterial (host-implant) interface. 

3. Advanced Processing and Manufacturing. Attention must focus on the 
processing and manufacture of well-characterized materials, including biostable 
materials as well as bioresorbable and scaffold materials. 

Implementation Strategies 

The primary recommendation is the promotion of mechanisms to facilitate multidisciplinary 
research and design through mission-directed and hypothesis-driven programs. In light of 
this primary recommendation, workshop participants recommended the following three 
specific actions: 

1. Programmatic Changes. Programs of excellence (both local and distributed) 
are needed to provide an adequate range of crossdisciplinary core 
infrastructures in research, design, and education. 

2. Central Resources. A central resource of databases relating to materials and 
devices as well as reference materials for research and education should be 
created. 

3. Integration of Approach. An integrated programmatic approach and review of 
biomaterials activity is needed, including coordinated, cooperative funding 
among Nlli components as well as other agencies, such as the National 
Science Foundation and the National Institute of Standards and Technology . 

. All workshop participants shared enthusiasm for the challenges and opportunities that 
motivated the Nlli to cunvene this review. They believe that if the workshop 
recommendations are implemented, the vision of being able to design whole organs based on 
a . comprehensive scientific understanding of materials and their interactions with the body ... 
will become a reality. Both the patient population and the medical device industry in the 
United States will benefit greatly from achieving this vision. 

iii 



THE: WHITE: HOUSE: 

WASHINGTON 

April 25, 1996 

MEMORANDUM TO DON BAER . (2 
FROM: BRUCE LINDSEY "- -

SUBJECT: PRODUCT LIABILITY VETO CEREMONY 

If and when Congress sends us the Product Liability Conference Report, we 
should consider a veto "event" involving real people. 

Attached is a memo outlining possible cases. One of the more compelling cases is 
the young man who lost both arms in a hay baler accident. The jury award came on the 
same day the Senate passed the conference report. As the memo indicates, because of \ 
the 15 year statute of repose in the conference report, this young man would not have 
been able to bring the case if the bill had been law. 

CC: Jack Quinn 
Doug Sosnik 
John Hilley 
Alexis Herman 
George Stephanopoulos 



Proposed Cases for Use in a Product Liability Veto Media Event 

The following are proposed cases and individuals/organizations that could be 
used in a Product Liability bill veto media event, and for later media availability. These 
cases represent compelling victims of defective products who can show how this bill 
would have changed the outcome of their cases, their lives and the lives of all of us. 

A media event is necessary to give this fight the proper focus: it is not about lawvers: 
it is about consumers who are hurt -- and even killed -- by reckless companies. 

A media event with the President surrounded by victims, police officers, fire fighters, 
attorneys general, state legislators and consumer group leaders, would show the 
public that by vetoing this bill the President is: 

• Standing up for the thousands of average Americans who are injured by 
defective products each year. 

• Strongly pro-consumer, fighting to protect public health and safety. 
• Tough against corporate crime and indifference, which results in the 

manufacture of defective products. 
• Expecting corporate America to be good citizens and to be held 

accountable for their actions. 

SPECIFIC CASES THAT WOULD HAVE BEEN AFFECTED BY THE BILL 

1 ) 

2) 

NOTE: This is a preliminary list of the cases that could be used to highlight 
various harmful effects of the bill. More will be forthcoming. 

Wisconsin/Oregon Worker Injury Case: The same day the Senate passed the 
Product Liability bill a jury in Racine, WI, ordered a company to pay $8.5 million 
(reduced to $6.3 million) in damages to a young man who lost both arms in a 
tractor hay baler. He would not have been able to bring the case if the bill had 
been law -- even to recover health costs and lost wages -- because the hay 
baler was 20 years old. 
The young man and his parents are available to speak with the news media. 

Texas Gas Explosion Case: This past February a Houston jury assessed a $72 
million punitive damages judgment against a gas firm after an explosion killed 
three people and injured 21 others. One month later, a provision was secretly 
inserted into the Product Liability Conference Report that would make such 
cases subject to the punitive damages cap. Therefore, if this bill had been law 
the maximum punitive damages award that could have been assessed is $10.9 
million. 85 percent less than what the jury awarded. 
Members of two families are available to speak with the news media. 

3) Ford Bronco Case: In 1995, an Indiana jury awarded two women $58 million 
in punitive damages against Ford for faulty design of the Bronco II vehicle, and 
another $4.4 million in compensatory damages for permanent injuries and 
medical care. The vehicle's design was unusually prone to rollovers -- more 
than 260 people have been killed this way, several times more than for any 
comparable vehicle. If H.R. 956 had been law the punitives cap would have 



allowed for an award of only $8.8 million. 85 percent less. Original design 
changes proposed by Ford engineers would have cost only $83 per vehicle. 
The victims mother is available to speak with the news media. 

4) GM Forced to Change Dangerous Pickup Truck: In 1993, a Georgia jury 
assessed a $101 million punitive damage award against GM for a defective 
fuel-tank design. Compensatory damages were only $4.2 million; a doubling 
of that amount would hardly have garnered the attention of the public and the 
National Highway Transportation Safety Administration, which asked GM to 
recall the vehicles two months after the jury award. 
The parents of one dead victim are available to speak with the news media. 

5) Tobacco Companies Potentially Escape Liability: The cap on punitive damages 
could affect tobacco litigation, particularly against those firms that lied to 
consumers about cigarette dangers, manipulated nicotine content and targetted 
children. 
Mississippi Attorney General Mike Moore might participate in an event. 
Representatives of the American Heart Association, American Lung Association 
and the American Cancer Society might also be available. 

ADDITIONAL CASE EXAMPLES THAT ILLUSTRATE THE BILL'S HARMFUL EFFECTS 

1) Minnesota Garage Door Death: Many automatic garage door openers are older 
than 15 years, the bill's statute of repose. A Minnesota child was among at 
least 45 children who have died from defective openers, which used to lack 
adequate safeguards allowing the closing door to reverse direction. As a result 
of a defective product case brought on behalf of the Minnesota child, the state 
and then Congress passed legislation requiring automatic back-up devices on 
garage door openers. 
The child's mother is available to speak with the news media. 

2) Maryland Man Killed While Testing Defective Equipment: In 1989 a Maryland 
man was killed while inspecting a defective machine that had earlier injured a 
fellow worker. His death was recorded on videotape while testing the machine 
for the product manufacturer. His family was awarded $2.8 million in 
compensatory damages. If the machine had been more" than 15 years old the 
family could not have even brought the lawsuit. 
The wife of the product tester is available to the news media. 

3) Protection for Gun Sellers: The seller liability provision in the bill would let gun 
dealers who knowingly sell firearms to convicted felons, minors, and high-risk 
individuals who then use the weapons to injure or kill to receive the bill's 
protections. Most gun dealers would have their liability capped at $250,000 
because they are a small business. A Florida gun dealer sold a gun to an 
intoxicated man, who required assistance in filling outthe paperwork. The man 
shot his estranged girlfriend and rendered her a quadriplegic. A jury ordered the 
reckless dealer to pay $11.5 million in compensatory damages. Note: There II 
was no punitives award, so this case would not have been affected by the bill. 
Gun control groups and police officials could speak to the news media. 



Recent Wisconsin\Oregon Case lliustrates Draconian Effect 
of Product Liability Bill 

Oregon Man Who Had Both Arms Cut Off Would Have Been Barred From Coun 

On March 21, the Senate passed the final conference report on the product liability bill, 
which would greatly limit citizens' rights and access to the courts. That same day, a jury in Racine, 
Wisconsin, ordered manufacturing giant J.I. Case Corporation of Racine to pay $6.5 million in 
compensatory and $2 million punitive damages to a young man who had both arms cut off in an 
Oregon farm accident involving a defectively designed tractor hay baler. This case could not have 
been tried under the proposed product /iabiliO' bill because it bars lawsuits where a product is more 
(han 15 vears old. regardless of whether the product was built to last 15. 20 or even 50 vears. 1.1. 
Case could not have been sued to compensate the victim for medical costs or lost wages due to the . 
accident. 

. In the Racine case, the defective 970 Case tractor hay baler was 20 years old at the time of 
the accident. During the trial, it was learned that 1.1. Case could have made the tractor hay baler 
safe if a 70-cent part had been included in the original manufacture of each machine. Even though 
the manufacturer inspected the tractor involved in the accident, and found that the systems in 
question functioned in the same way as when the tractor left the factory 20 years ago, the arbitrarY 
age limit established under this bill would have prevented this young man from even getting in the 
courthouse door. 

The victim in the J.I. Case farm accident, Steven Sharp, was 17 years old in 1992 when the 
diesel tractor's baler from which he was clearing hay self-started without warning, pulling him into 
the baler and cutting off both of his arms. The jury, which heard the case in a courtroom five 
blocks from the J.I. Case corporate headquarters, took its responsibilities in this case with utmost 
seriousness and determined that the young man was partly to blame for his injuries. Accordingly, 
the compensatory award was reduced to $4.3 million. 

Two previous tragedies were a direct result of this same design defect. In 1985, Mickey 
Iones of Minnesota had his right arm mangled and in 1990 Raymond Tautges of Tennessee was 
decapitated. There are reportedly as many as 40,000 Case tractors like the ones that caused these 
tragedies in use by farmer~ nationwide. 

William H. Manning, Sharp's attorney with the fIrm of Robins, Kaplan, Miller & Ciresi, is 
available to discuss this case. His direct number is (612) 349-8461. Steven Sharp, Mickey Jones 
and Michael Tautges, the son of Raymond Tautges, also are available to present the perspective of 

. injured consumers and families. 



FEDERAL PRODUCT LIABILITY BILL 
WOULD JOLT TEXANS AGAIN 

Natural Gas Companies Responsible For Disaster 
Would Have Gotten a Slap on the Wrist 

The companies responsible for a deadly natural-gas blast in April 1992 near Brenham, Texas, 
would have made out like bandits had the product liability bill recently passed by Congress been the 
law in that state at the time: the punitive damages judgment against them would have been reduced 
85 percent. from $72 million to $10.9 million. The explosion killed three people and injured 21 
others, and caused more than $9 million in property and livestock damage in two counties. The 
blast was recorded on seismic monitors in Austin, about 70 miles from the site, and rattled windows 
more than 90 miles away. 

A Houston jury decided this case in February 1996. One month later a provision was 
secretly inserted into the Conference Report that expanded the scope of the bill to include energy
related disasters -- a special interest benefit that would protect wrongdoers such as the gas 
companies responsible for the Brenham blast. 

The jury found that MAPCO and subsidiaries Seminole and Mid-America Pipeline, all of 
Tulsa, Oklahoma, placed profit over the safety of their workers and community by recklessly 
overfilling a storage cavern with highly volatile natural gas to twice its operating permit capacity. 
The jury learned that regulatory agencies uncovered numerous flaws in operating and safety 
procedures at the time of the explosion and that the companies were aware that the site was 
understaffed and lacked adequate safety equipment. 

This "flagrant disregard" for others earned these companies a $138 million punitive damage 
verdict, subsequently reduced to $72 million by the trial judge. A juror said afterward that this 
unanimous decision "should make a real statement for safety concerning something as dangerous as 
this gas." The companies redesigned and upgraded safety systems at the site following this tragedy. 

Regina and W.W. O'Donnell's lives and land were hit hard. All they wanted was fair 
compensation for their losses, but the companies' indifference to their plight left them no choice but 
to seek redress through the justice system. Gayle and Bill Tonn's lives also were forever changed 
by the explosion, which destroyed their home and killed several cattle. Gayle summed up the 
feelings of all those affected by the blast when she stated that a "big, giant corporation like that 
should have had more regard for the people around [it]." 

This legislation would arbitrarily limit punitive damages in cases involving natural gas, no 
matter the underlying facts of the specific case, to $250,000 or two times "compensatory" damages, 
whichever is greater. Because compensatory damages in this case totalled $5.4 million, the most the 
jury could have awarded in punitive damages had this cap been in place is $10.9 million -- a drastic 
cut from what the jury deemed sufficient to punish these reckless companies, which have a 
combined net worth of about $1 billion. 

Attorneys George Chandler, Jeff Paradowski and Joseph Garnett are available to discuss 
this case and provide insight into the effects of the product liability legislation. Mr. Chandler and 
Mr. Paradowski can be reached at (409) 632-7778; Mr. Garnett at (713) 951-1016. The O'Donnell 
and Tonn families may be available to give a consumer perspective on this issue and may be reached 
through Mr. Garnett. 



I; 

DEFECTIVE FORD BRONCO IT 
DEVASTATES~~AFANULY 

260 People Killed in Vehicle Rollovers 

In August 1991, Lana Ammerman Caskaden, 15, and Pamela Ammerman, 19, were 
severely injured when they were ejected from the Ford Bronco II in which they were passengers. 
The Bronco II rolled over four times after the driver swerved to avoid an accident. Caskaden 
suffered disfiguring facial cuts and partially disabling neurological damage, while Ammerman 
was severely brain damaged and is now in the care of a legal guardian. 

Testimony at trial revealed that the Bronco II's high, short and narrow design made it 
unusually prone to rolling over during normal use and that more than 260 people have died in 
Bronco II rollovers, several times more than in any comparable vehicle. It also was learned that 
Ford engineers knew of the Bronco II's propensity to roll over in early production tests, but 
opted for cheap fixes and adjustments instead of taking the time and making the proper 
investment to adequately stabilize the vehicle. Most telling, Ford's in-house lawyers had created 
an unprecedented set of internal procedures to brace for anticipated lawsuits. 

As a result of this testimony, in 1995 an Indiana jUly awarded $58 million in punitive 
damages against Ford. and $4.4 million to compensate the two women for their permanent 
injuries and medical care. The jury reached its punitive damage figure by multiplying the 
number of Bronco II vehicles produced by $83 -- the amount Ford should have invested in each 
vehicle to lower and widen the design as suggested by its own engineers. 

Under the Product Liability Conference Report (HR 956), punitive damages would be 
limited, no matter the underlying facts of the specific case, to $250,000 or two times 
"compensatory" damages, whichever is greater. Because compensatory damages in this case 
totalled $4.4 million, the most the jury could have awarded in punitive damages had this cap 
been in place is $8.8 million -- about 85 percent less than the amount the jury deemed sufficient 
to punish this corporate giant. 

Punitive damages, which are rare, serve a vital societal purpose by punishing 
manufacturers when their conduct threatens the safety of the community. Capping these awards 
would allow wrongdoers such as Ford to calculate their potential liability and would give the 
worst actors greater incentive to weigh their liability against the cost of changing the harmful 
conduct. The limits on damages advocated in the legislation would weaken the deterrent power 
of these awards and allow reckless manufacturers to escape fuIl responsibility and conceal their 
products' dangers from the public. 

Vickie Ammerman (mother) can be reached through attorney Scott Montross at (317) 
264-4444. 



TOBACCO COMPANIES WOULD REAP GREAT BENEFITS 
UNDER PRODUCT LIABILITY BILL 

In late March, Congress passed a product liability bill that would make it much more 
difficult for Americans injured by defective products to seek fair compensation and hold wrongdoers 
accountable. There has been little, if any, attention on how this legislation would insulate tobacco 
companies from punishment for allegedly lying to customers about the danger of cigarettes, 
manipulating nicotine content to hook smokers and targeting the most susceptible citizens: children. 

This legislation would cap punitive damage awards at $250,000 or two times compensatory 
damages, whichever is greater, thereby severely limiting a major potential deterrent to tobacco 
industry wrongdoing. While extremely rare, punitive damages are assessed to punish flagrant or 
intentional wrongful conduct and to serve as a disincentive to future misbehavior. 

The $45 billion tobacco industry would benefit tremendously from this legislation, despite its 
alleged fraud and deception regarding the health risks and addictive qualities of its product: 

• In March, three former managers and scientists from Philip Morris revealed that 
tobacco companies knew that nicotine was addictive and that they controlled the 
manufacturing process to enhance nicotine levels. These assertions contradict 
statements made under oath by Philip Morris president William Campbell and other 
top industry executives when they testified before a House subcommittee in 1994. 

• In November 1995, a former research chief of Brown & Williamson stated in a 
. deposition how the company and senior executives perjured themselves in front of 

Congress, destroyed incriminating evidence, quashed research into safer cigarettes and 
recklessly used possibly harmful additives. 

• A Philip Morris memo written sometime between 1992 and 1995 compares nicotine 
with cocaine and morphine and accepts without question that the main reason people 
smoke is to get nicotine into their bodies. 

• A memo from the 1970s details how tobacco companies strategically targeted children 
as potential consumers and considered ways in which to capture the "youth market. " 
The memo reveals that hooking this age group was essential in order for the 
companies to prosper. 

Right now in New Orleans, Dianne Castano, whose cigarette-smoking husband Peter died at 
age 47 of lung cancer, is heading a class-action lawsuit against big tobacco that accuses the industry 
of defrauding the public by hiding its knowledge that nicotine is highly addictive. Dianne is 
convinced her husband could not quit a habit he started when he was 16 because of the manipulated 
fevels of nicotine in this product. Even if a jury found that a smoker such as Castano bore some 
responsibility for his habit, this does not diminish the fact that tobacco manufacturers ensnared their 
customers by deliberately lying about the dangers of their product. In a case like this, punitive 
damages clearly would be warranted if these allegations prove true. By arbitrarily capping punitive 
damages, this bill would severely limit a major deterrent to tobacco industry wrongdoing. 

Russ Herman, an attorney in the Castano case, is available to discuss the tobacco issue and 
can provide direct insight into the effects and impliCations of the product liability legislation on these 
lawsuits. His direct number is (504) 581-4892. 
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GEORGIA FAMILY'S TRAGEDY EXPOSES DANGER· 
OF PRODUCT LIABILITY BILL 

Had the product liability bill recently passed by Congress been the law in 1989, the Moseleys 
might never have been able to bring General Motor's wrongdoing to light and to fully punish the 
reckless manufacturer for the misconduct that resulted in their son's death. 

The Moseley family was devastated in 1989 when Shannon Moseley's GM Sierra pickup was 
hit on the side by a drunk driver who ran a red light. Though Shannon survived the impact, the 
collision ruptured the truck's fuel tank, causing the vehicle to be engulfed in flames. Shannon died 
in the fIre. He was 17. 

GM was eager to settle this case. A secret settlement would ensure that this defect remained 
safely hidden from the public. But the Moseleys were determined to hold GM fully accountable in 
order to expose the company's indifference to public safety. 

In February 1993, a Fulton County jury ordered General Motors to pay $101 million in 
punitive damages to Tom and Elaine Moseley, Shannon's parents. The jury found that GM knew its 
trucks had a defective fuel-tank design but had failed to correct it. GM had placed the fuel tank 
outside the frame of the pickup, which safety advocates said made it vulnerable to puncturing during 
a crash. Trucks manufactured between 1973 and 1987 had this tank design. Beginning in 1988, 
GM moved the tanks inside the truck frame, but denied it did so for safety reasons. 

A former GM safety engineer revealed during the Moseley trial that GM had intentionally 
. hidden its knowledge of this dangerous safety defect for fear of alerting the public. In addition, 

videotapes of GM's own crash tests between 1981 and 1983 showed that when the pickup was struck 
on the side by another vehicle its fuel tank broke open. 

Though the award was reversed on appeal, as many punitive awards are, it sent a powerful 
message. Just two months after the verdict, the National Highway Transportation Safety 
Administration called for GM to voluntarily recall its defective trucks. This led to an agreement 
between GM and the government in 1994 requiring the manufacturer to initiate safety and research 
programs to better its vehicles. 

If GM had its way, it would have continued covering up the deadly defect in its vehicles by 
entering into confidential settlements with injured consumers and their families. The Moseley case, 
which settled on the eve of retrial, and the jury's punitive damage award exposed the corporation's 
reckless behavior. 

Under the product liability bill, punitive damages would be arbitrarily limited to $250,000 or 
two times "compensatory" damages, whichever is greater. Because compensatory damages in this 
case totalled $4.2 million, the most the jury could have awarded in punitive damages had this cap 
been in place is $8.4 million -- a drastic cut from what it deemed after hearing all the facts to be 
necessary to suffIciently punish a corporate giant such as GM. The public might never have been 
alerted to this safety hazard. 

James E. Butler, the Moseley's attorney, is available to discuss this issue and can provide 
direct insight into the effects and implications of the product liability legislation. His direct number 
is (404) 321-1700. Tom and Elaine Moseley are also available to present a consumer perspective 
on this issue. 



MINNESOTA WOMAN TOUCHED BY TRAGEDY 
OPPOSES DANGEROUS PRODUCT LIABILITY BILL 

In late March, both Houses of Congress passed the final conference report on the product 
liability bill, which would severely limit citizens' rights and access to courts. This bill would 
completely bar lawsuits where a product is more than 15 years old, regardless of whether the 
product was built to last 15, 20 or even 50 years. 

Patti Fritz's story puts a face on the tragedy that killed her little girl, Katie, and killed and 
injured many other innocent children. Katie was 6 years old when she was crushed to death in June 
1989. She was getting her bike from the garage to ride to a neighborhood birthday party when an 
automatic garage door failed to reverse after closing on her. It was discovered that the automatic 
garage door opener lacked adequate safeguards to prevent such a catastrophe from occurring. In 
fact, the U.S. Consumer Product Safety Commission found that at least 45 children died nationwide 
between 1982 and 1990 by failed automatic garage door openers. 

Devastated by the tragedy inflicted by this household death trap, Patti made sure that her 
little girl would not be forgotten. Using our justice system, she held those responsible for Katie's 
death accountable. Encouraged, she kept up the fight for positive change, testifying before 
legislators and urging the adoption of better safeguards and warning labels. In April 1990, 
Minnesota became the first state to mandate safe automatic garage door openers. Later that year, 
this law became a model for the nation when Congress required manufacturers to include automatic 
back-up devices on garage door openers. In America today, you can no longer buy a garage door 
opener like the one that killed Katie Fritz. 

Patti now feels compelled to speak out again after learning of the product liability bill and its 
absolute bar on claims by persons injured by defective products more than 15 years old. Many 
unsafe automatic garage door openers well past this age limit are still in use by unsuspecting 
citizens. A family whose child is now injured by one of these openers would not be able to hold the 
careless manufacturer accountable. 

Shawn Baruh, Patti Fritz's attorney, is available to discuss this issue and can provide direct 
insight into the effects and implications of the product liability legislation. Her number is (612) 
699-0601. Patti Fritz is also available to present a consumer perspective on this issue. 



MARYLAND WOMAN'S TRAGEDY IDGHLIGHTS DANGER 
OF PRODUCT LIABILITY BILL 

In late March, both Houses of Congress passed the final conference report on the product 
liability bill, which would greatly limit citizens' legal rights and access to the courts. Most notably, 
this bill would absolutely bar lawsuits where a product is more than 15 years old, regardless of 
whether the product was built to last 15, 20 or even 50 years. 

Penny Tognocchi's husband, Ronald, was killed in June 1989 by a machine he was testing in 
order to protect other workers from harm. A week earlier, a man at the plant was injured when this 
motorized man lift -- a hydraulic work platform -- buckled under him. Ronald, a safety engineer at 
the company, had the machine's manufacturer inspect it, but the representative the manufacturer sent 
found nothing wrong with the man lift. Not satisfied with this scrutiny, Ronald decided to inspect it 
himself. While conducting this test, the man lift went out of control and threw Ronald into the air; 
he crashed down into a steel bar, which punctured his heart. He died seconds later. On October 
18, 1991, a Maryland jury that heard all the facts awarded the Tognocchi family $1.3 million for 
economic loss and $1.5 million for loss of husband and father. 

Though the machine that killed Ronald was not yet 15 years old at the time of this tragedy, 
most industrial equipment is designed to last -- and is indeed used - for decades. Had this man lift 
been one day over 15 years, Penny would have been absolutely stripped of her basic right to hold 
the manufacturer accountable for producing such a dangerous product. Even if the manufacturer 
came and inspected the machine involved in the accident and found that it functioned in the same 
way as when it left the factory, the arbitrary age limit established under this bill would prevent those 
injured and the families of those killed from even getting in the courthouse door. The company 
even could not have been sued to compensate the victim for medical costs or lost wages due to the 
accident. 

Daniel M. Clements, Penny's attorney, is available to discuss this issue and can provide 
direct insight into the effects and implications of the product liability legislation. His direct number 
is (410) 539-6633. Penny Tognocchi is also available to present an articulate consumer perspective 
on this issue. 



PRODUCT LIABILITY BILL WOULD GIVE SPECIAL PROTECTION 
TO UNSCRUPULOUS GUN DEALERS 

Legislation Also Would Grant Immunity to Defective Firearm Manufacturers 

The final conference report on the product liability bill, recently passed by the Senate and 
House of Representatives, is a vote against gun control and the victims of death and injury by 
firearms. This legislation contains provisions that primarily would benefit unscrupulous gun dealers 
and manufacturers of defective firearms and make it very difficult for many victims of gun violence 
and defective weapons to recover fair compensation. 

Consider these cases: 

• In December 1987, a gun store in Tampa sold a rifle to Thomas Knapp, who was so 
intoxicated at the time that the sales clerk had to help him fill out the paperwork. 
Knapp then hunted down Deborah Kitchen, his estranged girlfriend, and shot her in 
the neck, rendering her a quadriplegic. A Florida jury ordered the reckless gun seller 
to pay $11.5 million in damages. The case is currently on appeal to the state 
Supreme Court. 

• In December 1988, Nicholas Elliot, barely 16, walked into his school in Virginia 
Beach and shot and killed one teacher and wounded another with a rifle he purchased 
from Guns Unlimited, a local dealer. The boy, though with an older cousin in the 
store, told the sales clerk which gun he wanted and carried the firearm from the store. 

The bill's seller liability provision would let gun dealers who knowingly sell firearms to 
convicted felons, minors and high-risk individuals who then use the weapon to inflict death or injury 
to get away with their misconduct. Such "negligent entrustment" cases now fall under the. 
protections of the bill, meaning that these dealers can benefit from the punitive damage cap of 
$250,000 or two times "compensatory" damages, whichever is greater. They would enjoy the 
elimination of joint liability for "non-economic" losses such as permanent loss of health and 
disfigurement. Although rarely used, joint liability guards injured citizens from having to absorb 
costs just because some guilty parties have gone out of business or are beyond the reach of the law. 
Now this legal protection is gone. Gun dealers would also benefit from the bill's "small business" 
cap, limiting punitive damages to a maximum of $250,000 for businesses with fewer than 25 
employees. 

Arbitrary damage caps eliminate a major deterrent to gun seller misconduct. These cases 
clearly warrant meaningful punitive damages. 

The conference report also would arbitrarily cut off the right of citizens to hold gun 
manufacturers accountable when they are injured by a defective weapon that is more than 15 years 
old, regardless of the fact that these products are made to last much longer. Consider how the bill 
would have affected this case: 

• In January 1996, Richard Jaramillo of Santa Fe was killed when a Sturm, Ruger & 
Co. "Old Model" gun fell from his hands, hit the ground and discharged into his 
abdomen. These guns, manufactured between 1953 and 1972, have been responsible 
for more than 600 accidental discharge deaths and injuries. Despite Ruger's 
knowledge of the Old Model's design defect (it modified the design in 1972 to 
eliminate this hazard), it refuses to issue a recall of the gun. 

-- continued --



The Jaramillo family would be absolutely ba"ed from holding the manufacturer liable for 
Richard's death under the bill's 15-year limit, even though this gun was built to last for decades. 
The family would not be able to even recover compensation for the victim's medical costs or lost 
wages, which could be a considerable amount given the young age at which he was killed. 

Kristen Rand, director of federal policy at the national non-profit Violence Policy Center, is 
available to discuss this issue and can provide direct insight into the ramifications of the product 
liability legislation as well as cases that would be affected. Her number is (202) 822-8202. Robert 
Garvey, Kitchen's attorney, is available to discuss this case. His direct number is (810) 779-7810. 
Deborah Kitchen also is available to present the perspective of injured consumers and families. 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF SCIENCE AND TECHNOLOGY POLICY 

WASHINGTON, D.C. 20502 

April 17, 1996 

NOTE TO MARILYN YAGER 

FROM: RACHEL LEVINSON 
f!,£l.-

SUBJECT: BI9MA TERIALS 

Back~ound: 

, 

The Office of Science and Technology Policy (OSTP) is pleased to clarify misinformation 
regarding its interest in bio1ll!re.rials. Congress has established the Critical Technologies 
Institute (CTI) to serve as a research resource to OSTP. The contract to operate CTI was 
awarded to the Rand Corporation. Part of CTI funding is a core grant which allows the 
Director to start projects. Out of these, OSTP may choose to support further activities in 
specific areas of interest. In October 1995, CTI approached OSTP with a proposal for a 
workshop on biomaterials and product liability. The proposal stemmed from a research 
paper that was writteo by a temporary employee of CTI, without OSTP knowledge or 
approval, using core grant funds. The research paper had been reviewed by a number of 
people, including government scientists, academicians and industry, thus allowing it to 
circulate in the pubic domain. OSTP reviewed the workshop proposal and expressed interest 
only in the scientific and technological aspects; i.e., assessing the current state-of-the-art of 
biomaterials research, how it is being used in developing novel medical products, the status 
of availability of biomaterials and what research advances, if any, are being constrained 
through lack of availability of source materials. 

CTI came back with a revised proposal for a workshop that retained a central focus 00 

product liability issues. The proposal would have required programs funds approved by 
OSTP. OSTP rejected the workshop proposal. OSTP is still interested in learning about 
biomaterials in a research and development context .. Rand, through its Institute on Civil 
Justice, may choose to pursue the product liability issue, without any support or connection 
with OSTP. 

A letter confirming this information is expected shortly from Bruce Don, CTI Director. I 
will forward a copy of this to you as soon as it arrives. 

Talkjn~ Pojnts: 

OSTP was approached with a proposal for funding a workshop on biomaterials and product 
liability. The proposal was denied. 

cc: Jack Gibbons 
Ernie Moniz 



1 AP~<;!_17-S6 11,56 FROM, 

Critical technologies Institute 

April i 7, 1990 

Dr. Ernest Moniz 
Associate Dirc~tor 
Science Division 
Office of Science and Technology 

Policy 
Old Execurivc Ofticc Building 
Washington. DC 

Dear Ernie: 

10, 

As wc=chscusscd yesterday, it ~ems appropriate for me to clarify sOIm: mailers about thl.: 
project that CTIIRAND is conducting to assess the potential for a strategic shortage in 
key biOlnuterial!l and the technical issues that underpin Ihis situation. 

It appears that a "for-comment"' draft of this research that we havc shared with colleagucs 
outside RAND has come to the attention of others who have un interest in this issu~. 1 
should reiterdle that we welcome specific comments from all who hnvc u perspective on 
this issue and its technical considerations. I invite them to contact me directly at CTI to 
discuss their COncerns and perspective. 

It may he helpful to others to explain that as part of our COre research program en hosts 
scvcl1Il Fellows each lC8I with unique credentials from the privute sei:hlt" S Science and 
Technology commumty. These Fellows are invited to conduct rC!;Cardl during Iheir 
tenure ut RAND to investigate issues they believe to be of national importance. Under 
these auspiceI'. and at my discretion as the Director of CTI, we arc exploring the 
possibility and nn~ure of a potential strategic shortage of biomuterials. This research hus 
yet tl) undergo our peer review process. If it passcs that review and produces what we 
believe to be important results we would plan to put the findings in the public d9main. liS 
we do with all our research, by publishing a RAND report. 

In further support of the RAND/Cfl mission to help improve: puhlic p~)licy through 
unhiased. independent analysiS Cfl had proposed to OSTP thatth\~ pl~cr 1·l.:vi~wed 
findings of this analysis be used to infonn a roundtable [0 discuss lhe wide mllgc of 
perspecti ve.~ on this issue. As you and I have discussed, OSTP ff!cls thUI a roundtable is 
not needed and we recognize that our question of OSTP intere~t ill u roundtable is II 
closed matter. 

..
lOpe thi.. elps clarify matters relating co this research and would I ikl! til rdtcrutc Lhat 

RAND eicnmes the views of others with a perspective (In this IlwUer. 

~~.~ 
~:I.:: Ral·hel Levinson 

Ram Bhat 

RAND 
;' t 110 M ~'IIt·t·:. N \\0' 
\\'a,ltilll:!11l1 III 'flft I, 1:',11 
j"t'l ,.'U:'l ::'U. :.[1(11) 

Ll\'!.'U:I·j ,:',/1 t,: 
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THE WHITE HOUSE 

WASHINGTON 

April 9, 1996 

MEMORANDUM FOR JACK QUINN 

FROM: ELENA KAGAN~ 

SUBJECT: CONVERSATION WITH JOHN SCHMIDT 

In a conversation yesterday, John Schmidt expressed real 
displeasure about where the Administration is on products 
liability reform. He believes we should try to get a bill this 
year. He believes the President wants a bill this year. He 
believes we have led our friends in the Senate to think that we 
want a bill this year. He doesn't understand why we are making 
public statements -- including the proposed veto statement -
that will prevent us from getting a bill this year. 

As this suggests, his complaints about the veto statement 
are mostly big-picture complaints: he thinks the statement is 
inconsistent with the goal of getting a new and improved bill 
this year. I agreed with him that this is the wrong veto 
statement if we want another bill. I told him I would raise his 
big-picture concerns with you. But I also told him that at least 
for now, the thinking around here is that (1) we do not wish to 
invite another bill and (2) we therefore want a strong veto 
statement. 

I invited him to propose changes to the veto statement short 
of making it an invitation to pass a new bill. I told him we 
might be able to tone down some language, moderate some 
arguments, and so forth. I said I would be especially anxious to 
hear whether anything in the statement was legally wrong. He 
said he would go over the statement with all this in mind and get 
back to me with any suggested changes. 



APR-02 96 09:45 FROM:COUNSEL OFFICE 202-456-2632 TO: 61647 

THE WHITE HOUSE 

WA~HINGTON 

March 

MEMORANDUM FOR BRUCE LINDSEY 

FROM: 

cc: 
SUBJECT: 

ELENA KAGAN tf, 

JACK QUINN, KATHY WALLMAN 

PRODUCT LIABILITY VETO STATEMENT 

PAGE: 02 

Attached is a new draft of the product liability veto 
statement. I have given this to OMS for clearance, but you still 
have time to make changes. 

There are significant changes only in the second paragraph 
and the second-to-last paragraph; 

In the second paragraph, I added language making clear that 
we could sign some kind of products liability bill (just not thi 
one). At the meeting Harold and I attended on Friday, business 
representatives practically begged us to include in Our veto 
statement some opening for further negotiations. Harold thought 
that we should do so. Hence this paragraph. Let me know if you 
object. 

In the next-to-last paragraph, I added material suggesting 
that the hypothetical case we described isn't such a hypothetical 
after all. I think this is a good addition. I decided not to 
use Janice Ferriell's name (or her precise story) because 
Ferri~ll is in a complicated situation that may yet end happily: 
a court may find that the successor company must make good On 
liability attributable to the original manufacturer. Again, let 
me know if you disagree. 



E X E CUT I V E OFF ICE o F THE PRE SID E 

TO: 
TO: 

29-Mar-1996 09:14am 

Elena Kagan 
Ellen S. Seidman 

FROM: Jeffrey A. Weinberg 
Office of Mgmt and Budget, LRD 

SUBJECT: Here's the draft enrolled bill memo on HR 956 

DRAFT - For Executive Office of the President Use Only 

MEMORANDUM FOR THE PRESIDENT 

SUBJECT: 
Liability 

Enrolled Bill H.R. 956 - Common Sense Product 
Legal Reform Act of 1996 
Sponsors - Reps. Hyde (R) IL and Hoke (R) OH 

Last Day for Action 

Purpose 

Establishes Federal standards governing product liabi 
lawsuits and preempts certain State laws governing such 
lawsuits. 

Agency Recommendations 

Office of Management and Budget 

Department of Commerce 
Department of Health and 

Human Services 
Department of the Treasury 
Small Business Administration 
Department of Labor 

Disapproval (Ve 
message attac 

No comment (Inf 



Department of Justice No response 



Discussion 

Your March 16th letter to the congressional leadershi 
stated that you would veto H.R. 956. The provisions of 
H.R. 956 to which your letter objected are described below 
other provisions are described in the Attachment. 

The conference report on H.R. 956 was agreed to in th 
Senate by a vote of 59-40 and in the House by ________ _ 

Joint-and-Several Liability. 
?joint-and-several? liability for 
pain 

H.R. 956 would abolish 
non-economic damages (e. 



and suffering) in product liability cases. Each defendant 
would only be liable for its percentage of liability as 
determined at trial. In cases where a defendant goes out 
business or is unable to pay its part of a judgment, the 0 

defendants would not be responsible. 

Your letter stated that this provision means that ?an 
innocent victim would suffer when one wrongdoer goes bankr 
and cannot pay his portion of the judgment.? . 

Cap on Punitive Damages. Punitive damages would gene 
be limited to the greater of: (1) $250,000; or (2) two ti 
the award for compensatory damages (economic loss and non
economic loss). However, in an action against an individu 
whose net worth does not exceed $500,000 or a business wit 
fewer than 25 full time employees, punitive damages would 
limited to the lesser of these two amounts. A court could 
award additional punitive damages if it determines that th 
award is insufficient to ?punish . egregious conduct? 
?deter such conduct in the future? 

Your letter stated that the cap on punitive damages w 
increase an irresponsible company?s incentive to knowingly 
manufacture and sell defective products. 

Preemption of State Law. H.R. 956 preempts State law 
that are inconsistent with the bill?s standards for produc 
liability lawsuits. Your letter characterized the manner 
which H.R. 956 preempts State law as a ?one-way street of 
federalism, in which Congress defers to state law when doi 
helps manufacturers and sellers, but not when doing so aid 
consumers.? H.R. 956 would allow a State to have: 

? A shorter -- but not a longer -- time limit for f 
product liability actions than the bill?s limit 0 

years after delivery of the product. 

? Lower -- but not higher -- ceilings for punitive 
damages than those established by the bill (descr 
in the Attachment) . 

Proponents? Arguments in Favor of H.R. 956 

Proponents of H.R. 956 argue that the enrolled bill w 
improve the competitiveness of American businesses by: 

? Preventing firms with a small share of responsibi 
for a claim from having to pay a large share of t 
damages. 



? Precluding excessive awards of damages. 

? Removing burdens associated with the need to comp 
with 50 different State laws governing product 
liability. 

Conclusion and Recommendations 

We join ________________ __ in recommending that you veto 
H.R. 956. 

Attached for your consideration is a veto message tha 
prepared by the Office of the White House Counsel. It has 
reviewed and approved by 

Enclosures 

Alice M. Rivlin 
Director 
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Attachment 

Other Provisions of H.R. 956 ----

Statute of Repose. A product liability action involv 
durable good could not be filed more than 15 years after t 
delivery of the product to the first purchaser or lessee. 
However, State law could shorten the period. The Senate-p 
version of H.R. 956 provided a 20-year period. 

Statute of Limitations. A product liability action c 
not be filed more than 2 years after the claimant discover 
should have discovered: (1) the harm that is the subject 
the action; and (2) the cause of the harm. 

A provision in the Senate-passed version that stopped 
statute of limitations from running in the event of a stay 
injunction against an action was dropped. (Such a provisi 
protects claimants when a potential defendant files for 
liquidation or reorganization, because the bankruptcy cour 
Hill usually issuet ?""~tay pending completion of its 
proceedings. ) ~ ~ tIM. ~\..i0 

Legal Standard for Punitive Damages. A higher legal 
standard for punitive damages in product liability cases t 
the current ?preponderance of the evidence? standard [used 
[some] [many] [most] States] would be established. A plai 
would have to establish by ?clear and convincing? evidence 
the defendant?s conduct demonstrated a ?conscious flagrant 
indifference to the rights and safety? of those who might 
harmed. 

Liability of Retailers. Retailers, including those w 
rent or lease products, generally would be liable only for 
damages caused by their own actions -- not for selling or 
renting a defective product. 

Misuse of Alteration of the Product. Damages would h 
to be reducea-by the percentage of responsibility of the 
claimant?s harm attributable to misuse or alteration of th 
product. 

Use of Product When Intoxicated. H.R. 956 would reli 
defendant from liability if: (1) the claimant was intoxic 
or under the influence of alcohol or a drug that was not 
prescribed for the claimant or was not being used as presc 
when the accident or other event occurred; and (2) the 
claimant, as a result, was was more than 50 percent 
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responsible. 

Alternative Dispute Resolution Procedures. A claiman 
a defendant in a product liability action could, within a 
specified time limit, offer to proceed under certain volun 
nonbinding alternative dispute resolution procedures. 

Workers? Compensation Subrogation. An insurer would 
given the right to recover from a manufacturer or product 
seller the workers? compensation benefits paid to a claima 
that are subject to a product liability action. 

Biomaterials Suppliers. Suppliers of component parts 
raw materials for use in the manufacture of a medical devi 
that is implanted in the body would generally be excluded 
liability for harm to a claimant caused by an implant. Th 
Administration supported these provisions of H.R. 956. 
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MEMORANDUM FOR LEON PANETTA 
JOHN HILLEY 

FROM: BRUCE R. LINDSEY 

RE: PRODUCTS LIABILITY 

DATE: MARCH 20, 1996 

Senators Rockefeller and Gorton are prepared to send the 
Products Liability Conference Report back to the Conference 
Committee and make all of the changes we have proposed except the 
elimination of proportionate liability for non-economic damages. 
I asked whether there was any wiggle room on this issue (e.g. two 
times proportionate liability or exempt the 30 states that have 
passed some form of reform in this area) and was told that the 
House of Representatives will accept no change in this provision. 

~ indicated it would be difficult for us to back completely 
off our position, but that I would check with the "powers that 
be." 

Time is of the essence since the cloture vote is scheduled 
for this afternoon. 



NECESSARY FIXES ON PRODUCTS LIABILITY BILL 

1. Elimination of provision that liability for noneconomic 
damages shall be several only. 

2. Elimination of all legislative history suggesting that judges 
should exceed punitive damages caps only in rare circumstances. 
Slight modification of statutory language to make clear that 
judges have flexibility in this area. 

3. Exemption of negligent entrustment cases (against, for 
example, gun dealers or bar owners) from the entire bill (as in 
the Senate version) rather than from Section 103 only. This 
change ~ill make clear that any limitations on punitive or 
noneconomic damages in the bill will not apply in such actions. 

4. Relengthen statute of repose on durable goods (20 years in 
Senate version, 15 in Conference Report); return to definition of 
"durable goods" in the Senate version to make clear that the 
phrase applies only to workplace goods. 

5. Reinsertion of provision in the Senate version tolling the 
statute of limitations while a stay or injunction on the 
commencement of civil actions (issued, for example, by a 
bankruptcy court) is in effect. 



· , 

January 4 , 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: Bruce R.Lindsey 

RE: Products Liability Reform 

As you may know, products liability reform legislation is 
currently in conference. As with securities litigation reform, 
you are again caught between a good friend and supporter in 
senator Rockefeller, who is the main sponsor of the legislation, 
and a number of Democratic constituencies -- labor, consumer 
groups, trial lawyers -- who are strongly opposed. Unlike 
securities litigation reform, most Democrats in Congress oppose 
the legislation. In the House, a broader tort reform bill passed 
265 to 161; and in the Senate, the Rockefeller/Gorton bill passed 
61 to 37. 

Substantively, we have a greater philosophical disagreement 
with products liability reform -- federalism; but fewer specific 
disagreements. The Senate bill would: 

Limit punitive damages in products liability cases to 
two times compensatory damages, or $250,000, whichever is (h~ 
greater, but allow judges to increase the award in certain ~ -
egregious cases. In the case of small businesses with fewer than 
25 employees and individual defendants with a net worth of less 
than $500,000, punitive damages would be limited to the lesser of 
twice compensatory damages or $250,000 •. 

-- Eliminate joint and several liability for noneconomic 
damages, Le., pain and suffering. 

-- Make retailers and wholesalers liable only if they were 
themselves negligent. 

-- Require that compensatory damages be reduced by the 
amount a defendant receives from collateral sources, such as 
insurance or workers' compensation. 

-- Establish a statute of repose that would prohibit suits 
involving products that were 20 years old. 

-- Establish a statute of limitations that would require 
plaintiffs to file suits within two years after discovering they 
were harmed. -

OMB's April 25, 1995 Statement of Administration Policy 
indicated that we opposed an arbitrary ceiling on the amount of 
punitive damages that may be awarded in a products liability 
lawsuit and the abolishment of joint-and-several liability for 



noneconomic damages. Senators Rockefeller and Gorton, working 
with John Schmidt and Frank Hunger, attempted to address the 
"cap,,'issue by allowing the judge to increase a punitive damage 
award in some cases. The bill that passed the Senate, however, 
would allow a defendant who is unhappy with the judge's additur 
to obtain a new trial on the punitive damages issue. Senator 
Rockefeller has promised to "correct" this .in conference. No 
Senator offered an amendment to change the joint and several 
provision and Senator Rockefeller has not indicated a willingness 
to delete the limitation on joint and several liability in 
conference. 

In their discussions with Senators Rockefeller and Gorton, 
John and Frank have made it clear that they are not speaking for 
the Administration. Nevertheless, Senator Rockefeller believes 
-- based in part on a conversation with you -- that if his bill 
emerges from conference, you will sign it. He has also stated 
publicly that he would expect you to veto any bill that went 
beyond his. As with securities litigation reform, if the Senate 
bill is substantially adopted by the conference, the House, as 
the price for going along, will probably be allowed to write the 
Statement of Managers, thereby putting a troublesome "spin" on 
ambiguous provisions, such as the judicial additur provision. 

After passage of the Senate bill, the White House issued the 
following statement: 

The Senate-passed product liability bill is a clear 
improvement on the extreme legal reform measures passed by 
the House. Unfortunately, the legislation in its present 
form does not go far enough toward balancing the interests 
of consumers with those of manufacturers and sellers. 

The Senate approach on punitive damages is an improvement on 
an absolute cap, but it still has flaws. Moreover, the 
Administration has consistently made clear its opposition to 
the provision that would make it harder for injured 
consumers to recover their full damages incases involving 
more than one culpable defendant. 

President Clinton supports balanced legal reform and will 
work with a House-Senate conference to address these and 
other concerns.· ~ 

Our "official" statements to date have not emphasized the \. \1,-0 
issue of federalism, although you have exp. ressed this concern in ~ \f'~~ 
the past. For example, you told the ABA in 1992: "As a general ~ \0 

matter, I believe that legal reform shOUld be enacted in the l 
laboratories of the states, rather than at the federal level." ~~ 
You expressed similar thoughts to the newspaper editors in Dallas .~~~ 
in April, 1995. Pam Leopakis, the President of ATLA, reports ~, ~ 
that during a conversation with her and Senator Kennedy at a \~ 
Kennedy fundraiser in April, 1995, you ridiculed House ~~ 
Republicans on the federalism issue, saying "I get it, We should lr\~ d 



'.t 

devolve everything to the states, no unfunded mandates, block 
grant everything, etc., but we should take over the civil justice 
systems of the states. 1I When Senator Kennedy called tort reform 
lIoutrageous,1I you supposedly said III'm with you. II Our statements 
have said that the Administration would support lithe enactment of 
limited, but meaningful, product liability reform at the Federal 
level,1I as long as it IIfairly balance[s] the interests of 
consumers with those of manufacturers and sellers ll and 
IIrespect[s] the important role of the states in our federal 
system. lI · 

The basic argument in favor of federal products liability 
legislation is that it will promote uniformity, and thus 
predictability. John Schmidt has been quoted in the Wall street 
Journal as saying that product liability "is the one area where 
there is a real case for federal action,1I and in the New York 
Times as saying "We need some [federal] standards in this field. 
After all, these products are sold in a national market. 1I While 
it is true that certain provisions of the bills -- the statutes 
of limitations and repose, exclusion of joint and several 
liability for non-economic damages, the cap on punitive damages -
- will provide some degree of uniformity in products liability 
cases, most lawsuits will remain in state courts, with state 
court procedural and evidentiary rules and state court judges 
interpreting the statute. Thus, in a broader sense, the 
legislation will not achieve its stated goal of uniformity, while 
nevertheless sacrificing state preeminence in this area of the 
common law. Opponents of the legislation also point out that the 
uniformity is lIone-way uniformity.1I Thus, (1) the legislation 
IIcaps" punitive damages, but does not make punitive damages 
available in states that do not have them nor does it preempt 
states that provide for lower caps; (2) the bill's statute of 
repose preempts only those states that do not have a statute of 
repose or that provide for longer periods; and (3) the bill 
mandates to the states federal IIcomparative negligence"whereby 
awards are reduced by a percentage equal to the plaintiff's own 
fault; unless a state has a IIcontributory negligence" standard 
whereby all damages are barred by any plain'j:iff fault. 

I'j: is unclear how long the conference will take or whether 
the differences in the Senate. and House approaches can be 
resolved. In order to'avoid a repeat of the criticism for last 
minute decision-making we received after you vetoed the 
securities· litigation reform bill, we should decide sooner rather 
than later what. our position is. If possible, we should make our 
objections broad-based, rather than overly technical, and we 
should make certain that our position is well understooq by our 
friends, including Senator Rockefeller. 



January 4 , 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: Bruce R. Lindsey 

RE: Products Liability Reform 

As you may know, products liability reform legislation is 
currently in conference. As with securities litigation reform, 
you are again caught between a good friend and supporter in 
Senator Rockefeller, who is the main sponsor of the legislation, 
and a number of Democratic constituencies --. labor, consumer 
groups, trial lawyers -- who are strongly opposed. Unlike 
securities litigation reform, most Democrats in Congress oppose 
the legislation. In the House, a broader tort reform bill passed 
265 to 161; and in the Senate, the Rockefeller/Gorton bill passed 
61 to 37. 

Substantively, we have a greater philosophical disagreement 
with products liability reform -- federalism; but fewer specific 
disagreements. The Senate bill would: 

Limit punitive damages in products liability cases to 
two times compensatory damages, or $250,000, whichever is 
greater, but allow judges to increase the award in certain 
egregious cases. In the case of small businesses with fewer than 
25 employees and individual defendants with a net worth of less 
than $500,000, punitive damages would be limited to the lesser of 
twice compensatory damages or $250,000. 

-- Eliminate joint and several liability for noneconomic 
damages, i.e., pain and suffering. 

-- Make retailers and wholesalers liable only if they were 
themselves negligent. 

-- Require that compensatory damages be reduced by the 
amount a defendant receives from collateral sources, such as 
insurance or workers' compensation. 

-- Establish a statute of repose that would prohibit suits 
involving products that were 20 years old. 

-- Establish a statute of limitations that would require 
plaintiffs to file suits within two years after discovering they 
were harmed. 

OMB's April 25, 1995 Statement of Administration Policy 
indicated that we opposed an arbitrary ceiling on the amount of 
punitive damages that may be awarded in a products liability 
lawsuit and the abolishment of joint-and-several liability for 



noneconomic damages. Senators Rockefeller and Gorton, working 
with John Schmidt and Frank Hunger, attempted to address the 
"cap" issue by allowing the judge to increase a punitive damage 
award in some cases. The bill that passed the Senate, however, 
would allow a defendant who is unhappy with the judge's additur 
to obtain a new trial on the punitive damages issue. senator 
Rockefeller has promised to "correct" this in conference. No 
Senator offered an amendment to change the joint and several 
provision and Senator Rockefeller has not indicated a willingness 
to delete the limitation on joint and several liability in 
conference. 

In their discussions with Senators Rockefeller and Gorton, 
John and Frank have made it clear that they are not speaking for 
the Administration. Nevertheless, Senator Rockefeller believes 
-- based in part on a conversation with you -- that if his bill 
emerges from conference, you will sign it. He has also stated 
publicly that he would expect you to veto any bill that went 
beyond his. As with securities litigation reform, if the Senate 
bill is substantially adopted by the conference, the House, as 
the price for going along, will probably be allowed to write the 
Statement of Managers, thereby putting a troublesome "spin" on 
ambiguous provisions, such as the jUdicial additur provision. 

After passage of the Senate bill, the White House issued the 
following statement: 

The Senate-passed product liability bill is a clear 
improvement on the extreme legal reform measures passed by 
the House. Unfortunately, the legislation in its present 
form does not go far enough toward balancing the interests 
of consumers with those of manufacturers and sellers. 

The Senate approach on punitive damages is an improvement on 
an absolute cap, but it still has flaws. Moreover, the 
Administration has consistently made clear its opposition to 
the provision that would make it harder for injured 
consumers to recover their full damages in cases involving 
more than one culpable defendant. 

President Clinton supports balanced legal reform and will 
work with a House-Senate conference to address these and 
other concerns. 

Our "official" statements to date have not emphasized the 
issue of federalism, although you have expressed this concern in 
the past. For example, you told the ABA in 1992: "As a general 
matter, I believe that legal reform should be enacted in the 
laboratories of the states, rather than at the federal level." 
You expressed similar thoughts to the newspaper editors in Dallas 
in April, 1995. Pam Leopakis, the President of ATLA, reports 
that during a conversation with her and Senator Kennedy at a, 
Kennedy fundraiser in April, 1995, you ridiculed House 
Republicans on the federalism issue, saying "I get it, we should 



devolve everything to the states, no unfunded mandates, block 
grant everything, etc., but we should take over the civil justice 
systems of the states." When Senator Kennedy called tort reform 
"outrageous," you supposedly said "I'm with you'." Our statements 
have said that the Administration would support "the enactment of 
limited, but meaningful, product liability reform at the Federal 
level," as long as it "fairly balance[s] the interests of 
consumers with those of manufacturers and sellers" and 
"respect[s] the important role of the States in our federal 
system." 

The basic argument in favor of federal products liability 
legislation is that it will promote uniformity, and thus 
predictability. John Schmidt has been quoted in the Wall Street 
Journal as saying that product liability "is the one area where 
there is a real case for federal action," and in the New York 
Times as saying "We need some [federal] standards in this field. 
After all, these products are sold in a national market." While 
it is true that certain provisions of the bills -- the statutes 
of limitations and repose, exclusion of joint and several 
liability for non-economic damages, the cap on punitive damages -
- will provide some degree of uniformity in products liability 
cases, most lawsuits will remain in state courts, with state 
court procedural and evidentiary rules and state cpurt judges 
interpreting the statute. Thus, in a broader sense, the 
legislation will not achieve its stated goal of uniformity, while 
nevertheless sacrificing state preeminence in this area of the 
common law. Opponents of the legislation also point out that the 
uniformity is "one-way uniformity." Thus, (1) the legislation 
"caps" punitive damages, but does not make punitive damages 
available in states that do not have them nor does it preempt 
states that provide for lower caps; (2) the bill's statute of 
repose preempts only those states that do not have a statute of 
repose or that provide for longer periods; and (3) the bill 
mandates to the states federal "comparative negligence" whereby 
awards are reduced by a percentage equal to the plaintiff's own 
fault, unless a state has a "contributory negligence" standard 
whereby all damages are barred by any plaintiff fault. 

It is unclear how long the conference will take or whether 
the differences in the Senate and House approaches can be 
resolved. In order to avoid a repeat of the criticism for last 
minute decision-making we received after you vetoed the 
securities litigation reform bill, we should decide sooner rather 
than later what our position is. If possible, we should make our 
objections broad-based, rather than overly technical, and we 
should make certain that our position is well understood by our 
friends, including Senator Rockefeller. 
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MEMORANDUM FOR THE PRESIDENT 

FROM: Bruce R. Lindsey 

RE:Products Liability Reform 

January 4, 1996 
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As you may know, products liability reform legislation is 
currently in conference. As with securities litigation reform, 
you are again caught between a good friend and supporter in 
Senator Rockefeller, who is the main sponsor of the legislation, 
and a number of Democratic constituencies -- labor, consumer 
groups, trial lawyers -- who are strongly opposed. Unlike 
securities litigation reform, most Democrats in Congress oppose 
the legislation. In the House, a broader tort reform bill passed 
265 to 161; and in the Senate, the Rockefeller/Gorton bill passed 
61 to 37. 

Substantively, we have a greater philosophical disagreement 
with products liability reform -- federalism; but fewer specific 
disagreements. The Senate bill would: 

Limit punitive damages in products liabiiity ~ases to 
two times compensatory damages, or $250,000, whichever is 
greater, but allow judges to increase the award in certain 
egregious cases. In the case of small businesses with fewer than 
25 employees and individual defendants with a net worth of less 
than $500,000, punitive damages would be limited to the lesser of 
twice compensatory damages or $250,000. 

-- Eliminate joint and several liability for noneconomic 
damages, i.e., pain and suffering. 

-- Make retailers and wholesalers liable only if they were 
themselves negligent. 

-- Require that compensatory damages be reduced by the 
amount a defendant receives from collateral sources, such as 
insurance or workers' compensation. 

-- Establish a statute of repose that would prohibit suits 
involving products that were 20 years old. 

Establish a statute of limitations that would require 
plaintiffs to file suits within two years after discovering they 
were harmed. 

OMB's April 25, 1995 Statement of Administration Policy 
indicated that we opposed an arbitrary ceiling on the ~mount of 
punitive damages that may be awarded in a products liability 
lawsuit and the abolishment of joint-and-several liability for 



noneconomic damages. Senators Rockefeller and Gorton, working 
with John Schmidt and Frank Hunger, attempted to address the 
"cap" issue by allowing the judge to increase a punitive damage 
award in some cases. The bill that passed the Senate, however, 
would allow a defendant who is unhappy with the judge's additur 
to obtain a new trial on the punitive damages issue. Senator 
Rockefeller has promised to "correct" this in conference. In 
addition, Senator Rockefeller has indicated a willingness to 
reduce the statute of repose from 20 to 17 years and to extend 
the limitation on punitive damages to certain charitable 
organization. No Senator offered an amendment to change the 
joint and several provision and Senator Rockefeller has not 
indicated a willingness to delete the limitation on joint and 
several liability in conference. 

In their discussions with Senators Rockefeller and Gorton, 
John and Frank have made it clear that they are not speaking for 
the Administration. Nevertheless, Senator Rockefeller believes 
-- based in part on a conversation with you -- that if his bill 
emerges from conference, you will sign it. He has also stated 
publicly that he would expect you to veto any bill that went 
beyond his. As with securities litigation reform, if the Senate 
bill is substantially adopted by the conference, the House, as 
the price for going along, will probably be allowed to write t) 
Statement of Managers, thereby putting a troublesome "spin" on 
ambiguous provisions, such as the judicial additur provision. 

~L After passage of the Senate bill, the White House issued the 
~ following statement: 

The senate-passed product liability bill is a clear 
improvement on the extreme legal reform measures passed b~ 
the House. Unfortunately, the legislation in its present 
form does not go far enough toward balancing the interests 
of consumers with those of manufacturers and sellers. 

The Senate approach on punitive damages is an improvement on 
an absolute cap, but it still has flaws. Moreover, the 
Administration has consistently made clear its opposition to 
the provision that would make it harder for injured 
consumers to recover their full damages in cases involving 
more than one culpable defendant. 

President Clinton supports balanced legal reform and will 
work with a House-Senate conference to address these and 
other concerns. 

Our "official" statements to date have not emphasized the 
issue of federalism, although you have expressed this concern in 
the past. For example, you told the ABA in 1992: "As a general 
matter, I believe that legal reform should be enacted in the 
laboratories of the states, rather than at the federal level." 
You expressed similar thoughts to the newspaper editors in Dallas 
in April, 1995. Pam Leopakis, the President of ATLA, reports 
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that during a conversation with her and Senator Kennedy at a 
Kennedy fundraiser in April, 1995, you ridiculed House 
Republicans on the federalism issue, saying "I get it, we should 
devolve everything to the states, no unfunded mandates, block 
grant everything, etc., but we should take over the civil justice 
systems of the states." When Senator Kennedy called tort reform 
"outrageous," you supposedly said "I'm with you." Our statements 
have said that the Administration would support "the enactment of 
limited, but meaningful, product liability reform at the Federal 
level," as long as it "fairly balance[s] the interests of 
consumers with those of manufacturers and sellers" and 
"respect[s] the important role of the States in our federal 
system.-" 

The basic argument in favor of federal products liability 
legislation is that it will promote uniformity, and thus 
predictability. John Schmidt has been quoted in the Wall Street 
Journal as saying that product liability "is the one area where 
there is a real case for federal action," and in the New York 
Times as saying "We need some [federal] standards in this field. 
After all, these products are sold in a national market." While 
it is true that certain provisions of the bills -- the statutes 
of limitations and repose, exclusion of joint and several 
liability for non-economic damages, the cap on punitive damages -
- will provide some degree of uniformity in products liability 
cases, most lawsuits will remain in state courts, with state 
court procedural and evidentiary rules and state court judges 
interpreting the statute. Thus, in a broader sense, the 
legislation will not achieve its stated goal of uniformity, while 
nevertheles~acrificing state preeminence in this area of the 
common .law. IOpponen~s of the legislation also point out that the 
uniformity is "one-way uniformity." Thus, (1) the legislation 
"caps" punitive damages, but does not make punitive damages 
available in states that do not have them nor does it preempt 
states that provide for lower caps; (2) the bill's statute of 
repose preempts only those states that do not have a statute of 
repose or that provide for longer periods; and (3) the bill 
mandates to the states federal "comparative negligence" whereby 
awards are reduced by a percentage equal to the plaintiff's own 
fault, unless a state has a "contributory negligence" standard 
whereby all damages are barred by any plaintiff fault. 

It is unclear how long the conference will take or whether 
the differences in the senate and House approaches can be 
resolved. In order to avoid a repeat of the criticism for last 
minute decision-making we received after you vetoed the 
securities litigation reform bill, we should decide sooner rather 
than later what our position is. If possible, we should make our 
objections broad-based, rather than overly technical, and we 
should make certain that our position is well understood by our 
friends, including Senator Rockefeller. 

At your convenience, we should probably meet to discuss. 

/ 



THE WHITE HOUSE 

WASHINGTON 

April 22, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN· 

FROM: ELENA KAGAN tIC-
SUBJECT: PRODUCTS LIABILITY VETO STATEMENT 

I am attaching a memorandum written by a member of John 
Schmidt's staff that Schmidt sent on to me. The memo criticizes, 
in the harshest terms, our draft veto message for the products 
bill. (I am also attaching that message.) Below, I summarize 
each criticism and give my thoughts on whether we should respond 
by amending the veto message. 

1. Federalism. The memo criticizes the emphasis that the veto 
statement places on federalism, arguing that "State legislatures 
are inherently limited in their ability to address problems that 
are extraterritorial." In particular, the memo attacks our 
"one-way preemption" argument, noting that certain provisions of 
the bill -- such as the statute of limitations -- would displace 
all state law (whether more or less consumer-friendly) and then 
asserting that the provisions displacing only consumer-friendly 
state law are consistent with "the purpose of the bill [which] is 
to establish limits on state product liability actions, in order 
to enable productive economic activity to go forward." 

I believe we should continue to stress issues of federalism, 
including one-way preemption. These arguments, more than any 
other, signal our disinclination to reach a quick compromise. 
That is why Schmidt so dislikes the arguments, but also why 
(given our overall strategy) we should retain them. In addition, 
we used these arguments only recently, on our March 16 SAP. 
(Attorney General Reno and Judge Mikva similarly stressed the 
issue of federalism last year. Finally, there is nothing 
inaccurate in what we say; for example, we never claim that all 
the bill's provisions preempt in only one direction. ---

I think there is nothing wrong, however, with noting the 
concern, expressed above, that States cannot solve this entire 
problem by themselves. That concern may provide the appropriate 
basis for our approval of limited product liability (just not 
this product liability reform) at the federal level. I can 
easily put in a sentence -- indeed, I recommend doing so -
giving credence to this argument. 

Recommendation: Add language re basis for some federal action 

2. Negligent Entrustment Actions. The memo makes a credible 

r 
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argument -- the strongest I've seen to date -- that the bill's 
provisions on joint liability and punitive damages do not extend 
to negligent entrustment actions. According to this argument, 
the explicit exemption of such actions from just one section of 
the bill -- that governing liability of sellers, renters, and 
lessors -- rather than from the entire bill (as in the Senate 
version) follows from the fact that only the seller/renter 
liability section encompasses such actions in the first place. 
This single section, or so the argument runs, applies to actions 
"for harm caused by a product or product use;" the rest of the 
bill applies to actions "for harm caused by a product." Because 
negligent entrustment actions are for harm caused by "product 
use" rather than by a "product," they fall under just one section 
of the bill and need an exemption from only that section. 

The opposing argument might go as follows. The bill as a 
whole applies to actions for "harm caused by a product." That 
definition, viewed alone, might well cover negligent entrustment 
actions; the question here, to borrow the slogan of the NRA, is 
whether guns kill people (if so, negligent entrustment actions 
fall within the definition) or whether people kill people (if so, 
such actions fall outside the definition). The Senate version, 
recognizing the possibility of the former interpretation, made a 
point of exempting negligent entrustment actions from the bill; 
the Conference Report, by shifting that exemption to the section 
governing seller/renter liability, indicated that while state law 
governed initial liability in these cases, federal law governed 
as to matters such as punitive damages. The use of the phrase 
"product use" in the seller/renter section does not provide an 
alternative explanation for this shift, both because the Senate 
version also included that phrase and because the bill uses that 
phrase only with respect to the subsection governing renter and 
lessor liability and the exemption of negligent entrustment 
actions applies to the section as a whole. 

All in all, it is simply not clear whether the punitive 
damages and joint liability sections of the bill currently apply 
to negligent entrustment actions. This lack of clarity will 
leave us somewhat vulnerable to those who say that we have made 
up this issue. And because we have made no prior statements on 
this issue, we could drop it without looking inconsistent. On 
the other hand, the argument appears to have real political 
resonance. John Hilley said a number of people on the Hill 
(~, Sen. Feinstein) lapped it up, and the President also loved 
it. Unlike many of our objections to this bill, it is easy to 
explain to the public. 

Currently, we make a lot out of the claim that the joint 
liability and punitive damages extend to negligent entrustment 
actions: in addition to asserting this claim, we base our first 
hypothetical on it. In the end, I recommend retaining all of 
this material pretty much as is. But I am not averse, should any 
of you wish it, to adding language indicating that the extension 
of the bill to negligent entrustment actions is something of an 



open question, rather than the simple fact of the matter. 

Recommendation: Do nothing or soften language by recognizing 
ambiguity. 

3. Punitive Damages. The memo criticizes our assertion that the 
"clear intent of Congress, as expressed in the Statement of 
Managers, [was] that judges should use this authority only in the 
rarest circumstances." The actual language in the Statement of 
Managers is that "occasions for additional awards will be very 
limited indeed." The memo argues that this language does not 
justify use of the phrase "only in the rarest circumstances." 

I'm not sure I see the problem here, but if it makes John 
Schmidt happy to use "only in rare circumstances" or "only in 
very rare cases" or "only in very unusual cases" or something of 
the sort, I am perfectly happy to do so. 

Recommendation: Soften language 

4. Statute of Limitations. The memo criticizes our argument 
regarding the deletion in Conference of a provision that would 
have tolled the statute of limitations when a bankruptcy court 
issues a stay. The memo claims that this provision was 
unnecessary because bankruptcy law already tolls the limitations 
period in such circumstances. 

In fact, the deleted provision would have done more than 
bankruptcy law does. Suppose Mr. Smith has two years to file a 
claim. Two months into the limitations period, a bankruptcy 
court issues a stay, which remains in effect for the next two 
years. Under the bankruptcy code, when the stay is lifted, Mr. 
Smith has 30 days to bring suit. (Bankruptcy law essentially 
allows the clock to expire, but then gives any person screwed in 
this way a 30-day grace period.) Under the deleted provision, 
Mr. Smith would have 22 months (the limitations period minus what 
had elapsed when the stay went into effect). 

Granted, this is not an enormous deal, but ~e don't really 
treat it as an enormous deal: we say that "some" persons will 
lose a "meaningful" opportunity to bring claims, which seems to 
me true, and that the change "may" have "dramatic consequences," 
which may be a reach. We could (1) make this a bit softer by 
fiddling with the language -- for example, by deleting the phrase 
"dramatic consequences;" (2) provide more detail (as above) on 
how the deleted provision differs from current law (though I 
suspect this is not worth the space); or (3) delete the argument 
entirely (though we used it in our recent SAP). I vote for (1). 

Recommendation: Soften language 

5. Statute of Repose. The memo argues that the Conference 
Report did not apply the statute of repose to non-workplace 
goods, which is a claim that we make and then use in a 

i 
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hypothetical. The memo notes that the only difference between 
the Senate version and the final version is in the placement of 
commas. 

Call me over-technical, but I think the placement of commas 
makes all the difference in the world here: the Senate definition 
of durable goods (with the commas in one place) applies only to 
workplace goods; the final version (with the commas in another 
place) applies to some nonworkplace goods as well. I suppose we 
could take all this out on the ground that it doesn't matter 
much. But I am convinced that we are right on the merits. 

Recommendation: Do nothing 

6. Joint Liability. The memo urges that we craft the veto 
statement carefully to leave open the possibility of a compromise 
on joint liability. In one sense, we have done this by say~ng 
the President opposes "wholly eliminating" joint liability for 
noneconomic damages. But in another, more real sense, we have 
not, because the arguments we give for the President's opposition 
would apply, at least in part, to a compromise provision. 

In the end, I do not recommend any changes in this part of the 
veto message. The objection to the joint liability provision is 
the strongest basis for our veto. It is an objection we have 
made, in one form or another, many times in the past. Softening 
the objection would be the surest way to invite a new bill and 
thus to defeat our overall strategy. 

Recommendation: Do nothing 

II 
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TO I Elena Kaqan 

BRONs John Schmidt 

Fran Alleqra on my staff qav6 me the a~~achgd memo 
which I tn~nk ~8 helpfu1 in identifying problems 
with the draf~ ve~o statement. 

.------- _._._---_. -_._-----
YVd 9S:S1 NOH 96/S1/tO 
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April 15. 1996 

DRAFT MEMORANDUM 

TO: lohn R. Schmidt 
Associate Attorney General 

FROM: Francis M. Allegra 
Deputy Associate Atto~ General ' 

I 

SUBJECT: Comments on Draft Veto Messaeei for H.R. 956 

As requested, the following are my comments on the draft veto message for H.R. 956. 

The draft veto message contains a number of inaccuracies and Is written in a style that 
seems more suitable for a press release than a careful statement of Administration policy. The 
document erects a number of strawmen using strained COWitll1ctions of the bill -- in several 
instances these constructions are directly controverted by the bill's legislative history. As 
currently written, this document may well leave the public with the impression that the Adminis
tration could not veto this legislation on its actual terms and had to manufacrure concerns. In 
taking this kind of approach to criticizing the bill, fue draft leaves the false impression that there 
is no difference between the President's position~ and those that oppose any form of Federal 
product liability legislation. ' 

The following are the major problems: 

Federalism. The second paragraph Of tl'ie draft reiterates the President's rupport for 
limited. but meaningful product liability reform at the Federal level. The very next paragraph, 
however, seems to negate this statement, strongly implying there is no need for Federal reform 
because the States have bandIed product liability law "well" and have made "needed reforms." 
As the President recognized when he was th~ Governor of Arkansas, and as you have 
emphasized in your own statements on the subj~. Federal product liability reform is warranted 
not because the States have performed poorly in dealing with the subject, but because State 
legislaturc:s are i~ntly limited in their ability to address probJems that are ex.traterritorial and 
arise in interstate commerce. Any fair dJscussion of Federalism in this context must recogniu 1 

' -- as the National Governor's Association has recognized since 1986 - iliat no one State has the 
ability to alleviate the problems faced by small and large busmes5Cs with regard to the myriad 
state product liability laws. The pending bill ~us invokes the Federal government's unique 
ability to affect interstate commerce (see Sen. Rep. No. 104-69 (hereinafter "Senate Report"), 
l04th Cong., 1st Sess. 13-14 (1995», as does the Vresident in his support of meaningful Federal 
product liability reforms. ' 

-'--_._-
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Paragraph tbreeof the draft also incorrectly states that "[a]5 a rute, this bill displaces 
state law only wilen lhat law is more favorable to CObS1UI1e1'S.· In fact, the bill contains several 
important pro-consumer provisions. For example, section 106 of the bill permits a plaintiff to 
me a complaint within 2 years after be or she discovers or, in the exercise of reasonable care, 
should have discovered the harm and its cause. This provision would preempt laws in States 
(such as California) that have shorter statutes of limitations and would liberalize in favor of 
consumers rules in states (such as Virginia) whose statutes discriminate against latent injuries. 
See Senate Report at 41; 142 Congo Rec. S2553 (March 21, 1996) (statement of Sen. GortOJl). 
In addition, section 108 of the bill ameliorates features in SOUle state punitive damage laws. As 
described by Senator Rockefeller during the final floor debate, this provision would: (i) lessen 
the evidentiary standard for allowing punitive damages in states (such as Colorado and 
Maryland), from prOOf "beyond II reasonable doubt" or "actual malice" to "clear and convincing 
evidence;" and (U) allow judges to award damages in excess of state punitive damage caps in 
every state in which such dollar liIJ'litations exist, regardless whether such limitations are lower 
or higher than the limit in the bill. See 142 Congo Rec. S2561, S2S62 (March 21. 1996) 
(statements of Sen. Rockefeller). Accordingly, it is inappropriate to state that the preemption 
proVisions in the bill strike only in the favor of product developers. 

In general, moreover, the purpose of the bill is to elitJlblish limits on state product 
liability actions, in order to enable produCtive economic activity to go forward. It does not 
matter for this purpose if some staleS want to furtru;r limit such action. To characterize this as 
"one way preemption" is a red berring that simply misses the basic thrust of the bill. 

Scope of the bill. A major theme in the draft message is that the bill would apply to 
negligent entrustment actions in which individuals, for example, sell guns to felons or alcohol 
to drunkards and those purchaserS then cause harm to third parties. This is simply untrue. The 
bill applies to product liability actions, which are defmed as civil actions brought for "harm 
caused by a product;" the definition does not refer to actions for "harm caused by the use of a 
product." As discussed below, the latter omission was purposeful. Iwy notion that actions 
involving the use of a product are subsumed intO the statute's general defmition of product 
liability actions is countered by the fact that in another provision of the bill the ~use" of products 
is explicitly covered. Section 103(c)(2) of the bill provjdes that, for the purpose of that section's 
product seller protections, a "product liability action" is defined as "a civil action brought on 
any theory for harm caused by a product OJ' product use. H (emphasis added). However, in 
section 103 (d) , this provision also explicitly excepts negligent entrustment actions. The lone 
reference to "product use" in this special deftnition makes it clear that Congress did not lmend 
me general definition of "product liability action" to encompass actions deriving frow c.hc use 
of products. Had Congress intended injuries from the use of products to be included in the 
general coverage of the bill, it would not have needed a special defmition in section 103. 

This propoSition is confirmed by the legislative; hi$>ry of the bill, which is replete with 
statements that the bill does not apply to negligcnt entrustment ca~s. For example, during the 
fm.al floor debate, Senator Rockefellercmphasized this point, stating: 

YVd 9S:S1 NOH 96/S1/tO 
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Drunk drivers, gun users, e(c. will NOT be protected from liability in any way. 
Opponents are intentionally u-ying to confuse harm caused by a product, which 
IS covered In the bill, and harm caused by the products' use by another, which 
Is NOT covered in the bill and remains totally subject to existing state Jaw. 

See 142 Congo Rec. S2562 (March 21, 1996) (emphasis in original). See also ta. at 52559 
(statement of Senator Rockefeller); id. at S2567-68 (statement of Sen. Gorton) ("This is a 
product liability bill. It is not a negligent entrustJnent bill. It has nothing to do with someone 
who deliberately sells a gun to someone to kill a third person, or deliberately allow someone to 
become drunk and is sued under dram stop statutes at all"); Statement of Managers at 7 ("State 
law, for example, will continue to apply to lawsuits predicated on the alleged negligence QJ 
involved in giving a loaded gun to a young child (It" allowing an unlicensed and unqualified cr 
minor below driving age to operate an automobile. Similarly, the potentialliabiIity of a service 
station that sells gasoline to an obviously drunk driver will be determined under State law. "). 

In light of this legislative history, the assertions in the fIrst full paragraph on page 3 of 
the draft, as well as in the first example given at the bottom of that page, that the bill applies 
to negligent entrustment cases are untenable. 

PunitWe damages. Regarding the punitive damage provision in section 108 of the bill, 
the draft message states: "[t]he provision of I:be bill allowing judges to exceed the cap if certain 
factors are present helps to mitigate, but dOes not cure (the problems associated wilh capping 
punitive damages], giVen the clear intent of Congress, as expressed in the Statement of 
Managers, that judges should use this authority only in the rarest circumstances" (emphasis 
added). The bighlighted statement overstates the comment made in the Statement of Managers, 
whicb actually provides that "[a)ltbough the conferees establish a mechanism for awarding 
additional punitive damages in limited circumstances ('egregious conduct' on the pan of the 
defendant and a punitive damages jury verdict insufficient to punish such e~egious conduct, or 
to deter ~ defendant), it is anticipated that occasions for additional awards~ill be very limited 
indeed.")There is nothing in this language to suggest lbat judges should (or will) ignore the 
factors listed in the starute bearing on lhe need for additional punitive damages (e.g., the 
profitability of the nrisconduct, the duration of the conduct, the f'mancial condition of the 
defendant) and nor award additional punitive damages that they might otherwise deem appro
priate. As to the number of cases where this is likely to happen. moreover, it is worth noting 
(as plaintiff's lawyers frequently point out) that the number of cases where large punitive 
damages are awarded is currently very smaIl -- and the extra judicial authority would be needed 
only to go beyond twice the total compensatory damages (economic and noneconomic), which 
is typically a very large figure. Thus, under current law, it is almost cenainly the case that the 
number of cases where juries award punitive damages in excess of !hat amount is "very limited. " 

The legislative history of the bill repeatedly makes clear that Congress did not intent to 
establish a cap on punitive daIIlages. Foc example. regarding thls point, Senator Rockefeller 
stated on the floor: 

-- ._.--_._---------
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Opponents of the biJl say we cap punitive damages. Untrue. Untrue. I will not 
vote for legislation which caps punitive damages. as I would not vote for 
legiSlation that ClipS what lawyers can make... So there are no caps on punitive 
dalnagcs, and I will aaaert that there could not be because I was pan of this bill. 
I was not going to go along with a bill that would allow sucb a tbing. 

142 Congo Rec. S2560 (March 21, 1996). See also ia. at S2,61. The coauthor of the bill, 
Senator Gorton, also stated on the floor that "we have a form of control which is not a cap. • 
142 Congo Rec. S2567 (March 2J, 1996). See also 141 Congo Rec. S6248 (May 8, 1995) (state· 
ment of Sen. Gorton) (" [tlms removes the cap entirely, but only where a judge determines that 
tbe limitation would be unreasonable and f'mds the actiOD of the defendant suffIciently egregious 
to warrant it"). Statements of other Senators are to similar effect. See 142 Congo Rec. 2578 
(March 21, 1996) (statement of Sen. Snowe) (accepting the inclusion of judicial discretion "as 
a means of providing the opportunity for additional punishment in cases where a judge - staying 
within the parameters set by the jury _. deeJl\S it necessary"); id. at S2580 (statement of Sen. 
Mosley·Braun) ("the bill does not put a bard cap on punitive damages"); ia. at S2582 (statement 
of Sen. Glenn) ("r believe that the judge additur provision included In the bill will allow for 
appropriate punitive damages in egregious cases·). 

Statutes of limitations and repose. Likewise crronl;()Us are various assertions in the draft 
message regarding the bill's starutes of limitation and repose: 

Q 

.. 

Statute of limitations. The second full paragTaph on page 3 incorrectly suggests that 
the statute of limitations in the bill would not be tolled by the filing of a bankruptcy 
actioD. To the contrary, 11 U.S.C. 108(c), a provision in the Bankruptcy COde, would 
auto1l'lB.tically toll the unifonn statute of limitations in the bill to allow for the 
adjudication of product liability claims during or following lbe completion of bankruptcy 
proceedings. See aL'io 142 Congo Rec. S2562 (March 21, 1996) (statement of Sen. 
Rockefeller) (referring to section l08(c». The Confe~nce Committee eliminated a 
provision in the bill that would have explicitly tolled the statute of Ihnitations in cases 
of bankruptcy .- an action that was apparently predicated on the preexistence of a similar 
provision in the Bankruptcy Code, which made the bill provision nnneceS8llIY. 
Moreover. even outside bankruptcy, it is reasonable to assume that the concept of judicial 
tolling -- under which most state statutes are tolled -- would equally apply to the statute 
of limitations in the hill. 

statute of repose. The third full paragraph on page 3, as well as the flI5t example that 
follows involving a "driveby" shooting, suggest that, as compared to the Senate Bill, lhe 
stature of repose in the Conference bill would apply "to a much wider range of goods, 
including handguns." In both bills, the statute of repose applies to "durable goods." But 
for an extraneous comma, that term is defmed exactly the same in the Conference bill 
as in the Senate bill and, in both instances, encompasses only property used in a trade 
or business, held for the production of income, or sold or donated for certain training 
purposes (see Section 101(7». As noted by Senator Rockefeller in the legislative history 

-'-"-- --------------
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of the bill, tbe starute of repose thus Applies to "goods in the workplace." 142 Congo 
Rec. S2562 (March 21, 1996) (statement of Sen_ Rockefeller). See also 142 Congo Rec. 
S~80 (March 21, 1996) (statement of Sen. Mosley-Braun) ("the IS-year statute of 
repose applies to worlcplllCe goods only"); compare S. Rep. at 18 ("a statute of repOse 
... is established for durable goods used in c:he workplace") with Statement Of MauagC[li 
18 ("Section 106(b) adopts Senate language ntaking the time bar applicable only to 
durable goods"). Given this evidence, the statements in paragraph 3 of the third page, 
as well as the last sentence in the first example, are simply jnaccurate. 

Clarifications. Finally, the segment of the draft dealing with the joint and several 
provision in the bilJ (section 110) needs to be carefully crafted to avoid suggesting that the 
Administration opposes any form of joint liability reform. if there is any desire to preserve the 
possibility Of future negotiations designed to produce a bill the President would sign. The SAP 
on the Senate Bill alWAYS indicated OPPOSition to the complete elintination of joint and several 
liability for noneconomic damages, but did not express opposition to more limited foJIDS of 
reform in this area. If any compromise is going to be possible, we need to be more careful in 
how we oppose the bill's current provision on joint and several liability. 

--- --------------------
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DRAFT 
To the House of Representatives: 

I am returning without my approval H.R. 956, the so-called 
Common Sense Product Liability Legal Reform Act of 1996. 

I support real common sense product liability reform at the 
Federal level. To deserve this label, however, legislation must 
adequately protect the interests of consumers harmed by defective 
products, in addition to the interests of manufacturers and 
sellers. Further, legislation must respect the important role of 
th~ States in our Federal system. Congress could have passed 
legislation, appropriately limited in scope and balanced in 
application, meeting these tests. Had Congress done so, I would 
have signed the bill gladly; were Congress to do so now, I would 
be delighted. But Congress instead chose to pass legislation 
unfairly weighted against consumers and unduly infringing on the 
States, thus dis serving the goal of real common sense reform. 

H.R. 956 represents an unwarranted intrusion on state 
authority, in the interest of shielding manufacturers and sellers 
of harmful products. Tort law traditionally has been a matter 
for the States, rather than for Congress. The States have 
handled this responsibility well, serving as laboratories for new 
ideas and making needed reforms. This bill unduly interferes 
with that process -- and does so in a way that peculiarly 
disadvantages consumers. As a rule, this bill displaces state 
law only when that law is more favorable to consumers; it allows 
state law to remain in effect when that law is more helpful to 
manufacturers and sellers. I cannot accept a law that rejects 
state authority in the tort field so as to tilt the legal playing 
field against consumers and in favor of manufacturers and 
sellers. 

Apart from the general structure of the bill, specific 
provisions of H.R. 956 unfairly disadvantage consumers. These 
provisions could prevent even horribly injured persons from 
recovering the full measure of their damages. And these 
prov~s~ons would encourage the worst kind of conduct on the part 
of manufacturers and sellers, such as knowingly introducing 
injurious products into the stream of commerce. 

In particular, I object to the following provisions of the 
bill, which subject consumers to too great a risk of harm from 
defective products: 

First, as I previously have stated, I oppose wholly 
eliminating joint liability for noneconomic damages (most 
notably, pain and suffering), because such a change would prevent 
many persons from receiving full compensation for injury. When 
one wrongdoer goes bankrupt -- as companies that sell or 
manufacture harmful products often do -- the other wrongdoers, 
and not the innocent victim, should have to shoulder its part of 
the judgment. Traditional law accomplishes just this result. In 
contrast, this bill. would relieve other wrongdoers of their 
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obligation to pay the bankrupt company's part of the noneconomic 
loss, thus leaving the victim to bear these damages on her own. 
So, for example, the victim of asbestos, a breast implant, or an 
intra-uterine device would have gone partly uncompensated under 
this bill, because in cases involving these products one 
wrongdoer was bankrupt and others would have had no obligation to 
pick up the bankrupt company's portion of the victim's 
noneconomic harm. 

What makes this provision all the more troubling is that it 
severely and unfairly discriminates against the most vulnerable 
members of our society. Because it applies to noneconomic, but 
not to economic damages, it most deeply cuts into the damage 
awards of people without large amounts of lost income. Thus, 
this provision disproportionately affects the elderly, the poor, 
and nonworking women. There is no reason for this kind of 
discrimination. Noneconomic damages are as real and as important 
to victims as economic damages. We should not create a tort 
system in which people with the greatest need of compensation 
stand the least chance of receiving it. 

Second, as I also have stated, I oppose arbitrary ceilings 
on the amount of punitive damages that may be awarded in a 
product liability suit, because they endanger the safety of the 
consuming public. The purpose of punitive damages is to punish 
and deter egregious conduct, such as the deliberate manufacture 
and sale of defective products. Capping punitive damages 
increases the incentive to engage in such misconduct; it invites 
those companies willing to put economic gain above all else 
simply to weigh the costs of wrongdoing against potential 
profits. The provision of the bill allowing judges to exceed the 
cap if certain factors are present helps to mitigate, but does 
not cure this problem, given the clear intent of Congress, as .. 
expressed in the Statement of Managers, that judges should use 
this authority only in the rarest of circumstances. 

In addition, I am concerned that the Conference Report fails 
to fix an oversight in Title II of the bill, which limits actions 
against suppliers of materials used in devices implanted in the 
body. In general, Title II is a laudable attempt to ensure the 
continued supply of materials needed to manufacture life-saving 
medical devices, such as artificial heart valves. But as I 
believe even many supporters of the bill agree, a supplier of 
materials who knew or should have known that the materials, as 
implanted, would cause injury should not receive any protection 
from suit. Title II's protections must be clearly limited, as I 
hope and believe was Congress's intent, to non-negligent 
suppliers. 

These defects alone would justify a veto, as I have stated 
before. But Congress, not content with a bad bill, enacted yet a 
worse bill, by taking several steps back from the version passed 
in the Senate and toward the one approved by the House. 



First, the Conference Report expands the scope of the bill, 
inappropriately applying the limits on punitive and noneconomic 
damages to negligent entrustment actions -- lawsuits, for 
example, against a gun dealer who knowingly sells a gun to a 
convicted felon, who then uses it to shoot someone, or against a 
bar owner who knowingly serves a drink to an obviously inebriated 
customer, who then drives drunk and causes death or injury. I 
believe that lawsuits such as these should go forward unhindered. 
So too do such groups as Mothers Against Drunk Driving and the 
Coalition to Stop Gun Violence, a coalition of 44 organizations 
dedicated to the reduction of gun violence. Congress should not 
have made this last-minute change in the scope of the bill. 

In addition, the Conference Report makes certain changes 
that though sounding technical, may completely cut off a victim's 
ability to sue a guilty manufacturer. The Report deletes a 
provision that would have stopped the statute of limitations from 
running when a bankruptcy court issues the "automatic stay" that 
prevents lawsuits from being filed during bankruptcy proceedings. 
The effect of this change will be that some persons injured by 
companies that have entered bankruptcy proceedings will lose any 
meaningful opportunity to bring valid claims. Given the 
frequency with which companies sued for manufacturing defective 
products go into bankruptcy -- think again of manufacturers of 
breast implants or asbestos or intra-uterine devices -- this 
seemingly legalistic change may have dramatic consequences. 

Similarly, the Conference Report reduces the statute of 
repose from twenty years to a maximum of fifteen years (and less 
if states so provide), and applies the statute to a much wider 
range of goods, including handguns. This change, which prevents 
a person from bringing suit against a manufacturer of an older 
product even if the product has just recently caused injury, also 
will preclude many meritorious lawsuits. 

Consider two hypothetical cases, as a demonstration of how 
these provisions operate in combination to prevent injured people 
from receiving the compensation to which they are entitled. 

In the first, the mother of a boy killed in a driveby 
shooting sues the gun dealer who knowingly sold a handgun to a 
person formerly convicted of a crime of violence. Under current 
law in most states, the dealer (assuming, as is commonly true, 
that the shooter himself has no money) would pay damages equal to 
all the mother's economic and noneconomic damages, regardless of 
how these damages were allocated as between the dealer's and the 
shooter's misconduct; perhaps the dealer also would pay punitive 
damages for the egregious nature of his act. Under this bill, by 
contrast, the mother would have less chance of receiving an award 
of,punitive damages sufficient to deter future misconduct. Still 
worse, she would receive no damages for any of her noneconomic 
loss, including pain and suffering, that the jury attributed to 
the shooter. Because the majority of her damages would arise 
from pain and suffering (not economic injury) and because the 
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CONFERENCE BILL 

• It's my 'understanding that the ,conference version is quite close to the 
Senate bill, with relatively mino±changes in the statute of repose,and the 
judge's ability to override the ca ,on punitive damages' ("additur"). 
Details, of these issues are discussed below. , 

'The conference version does ~lt adaress the Issues raised by the 
Administration in its 4/95 SAP oh the Senate bill -- caps on punitive 

, damages, and limitations on jo.i t and several liability for noneconomic 
damages. 

ADMINISTRATION STATEMENTS 

• 

, . 
• 

• 

.The most relevant, pUblic state ent by the Administration is its 4/95 SAP 
on the Senate bill in which we bpposed that bill for the reasons stated 
above, did not maKe a veto thr~at, and stated tha~ we would support, 
limited, but meaningful, produc~ IlIablllty reform at the Federal level so 
long as it fairly balanced the interest of consumers with those, of 

, ~usiness and respected .the rOl10f the states in the federal system. 

, The opposition to the elirm~'nation of joint and several is based on 
the concern that it would 1,Jndul burd~n those innocent victims who 
suffer mostly noneconomic dam ges -- e.o .. the elderly and women who 
lose their reproductive ability. ~e theory of jOint and several liability .is 
that if anyone has to bear the burden of a bankrupt defendant it should 
be other defendants who have some liability, and not the innocent victim. 

The opposition to caps o~ pUnitives is that it eliminates the·· . 
effectiveness of punitives as a deterrent', and allows irresponSible . . '. 
defendants to do a cost .benefit bnalysis of whether they shOUld expose 
consum rs to risk. All states h~ve the ability to allow judicial reduction of 
punitiVl ,; on a case by case ba~is, but there should riot be a formulaiC 
limit. \ . 

The President did send a' veto t~reat to the Senate on an amendment 
that Would have capped punitive damages in all civil actions. not just 
product Ii ab,ility , and that amendm~1 ent was not adopted. . ., 

Judge MIKva and General Reno also sent a letter to the House during its 
deliberation raising general obje Ions to the federalization of prOduct 
liabiHty law absent some strong F.vidence that the problems exIsted that 
the st~tes could .n?t s?lve. :~islletter also objected to 5peci~ic provisions 
regarding fee shifting In all CIVil <i:aS9S;. new procedural rUles In all state 

, , 
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and federal civil cases; and limitations on joint and several and punitive 
damages in product liability cases. 

MAJOR SUBSTANTIVE ISSUES 

• Applicability to all cMI cases or just prodUct liability cases -~ 

House bill -- applies to all civil cases in several areas !11C1Uding fee 
shifting (applies the English "loser. pays" rule); limits on punitive.' 
damages; and Glill)ination of joint and several liability for noneconomic 
damages. This is an enormously broad range of matters, including 
medical malpractice, .employment discrimination, and Civil rights cases, 
and was a major source of criticism of the House bill. Because of the 
sweep of this bill, the President called it the "drunk driver protection act/' 

Senate bilt-- is limited to product liability cases in all major areas. 

Conference-- addresses only product liability cases. 

• Punitive Damagos/Additur/Remittitur --

House Bill -- Caps punitives in.any civil action in state or federal courts 
at 3 times economic loss or $250,000, whichever is greater, to the extent 
that state law allows award of punitives. Noneconomic loss may not be 
counted in the calculation of the cap, One way preemption in the sense 
that it does not restorepunitives in those states that have elimInated or 
further limited them. No "additur" provi~ion, 

senate Bill -~ Caps: The Senate bill caps punitive damages for product 
liability cases at the greater of: 2 times economic and non ecOnomic 
damages;' or $250;000' (the lesser of those ~o amounts for small 
business). The cap is to be applied by the Court, and the jury is not to 
be made aware of its existence, so the jury could render a verdict with 
higher punitive damages that would have; no effe.ct. 

Additur: The Senate bill allows the judge to increase the amount .. 
of punitives above the cap if he or She finds that the amount available 
under the cap i.s insufficient to punish egregious conduct by the 
de\" .. mdant. These additional damages ( known as additur) could be 
awarded only after an aadltiOnal court proceeding considering a statutory 
list of factors. If an additur 15 awarded, tM defendant has the option of 

. rejecting the award and obtaining a new trial on the Issue of punitive 
damages. During the time of the new trial the. original judgment of 
liability and non-punitive damages will be stayed, oreating' a significant 

' .. deterrent to the plaintiff's seeking additur. . 
.' . 
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Constitutional questions have been raised about the additur 
provision as written based on the right to jury trial. Case law has held· 
that, given the quasi-criminal nature of punitive damages, increases in 
awards must be left to a jury and 'not the judge. 

Conference Version -- In order to ad~i"ess the constitutional issue, there· 
apparently is a change to the additur provision so that a judge could 
increase damages, but only within the range of damages prevIouSly 
awarded by the jury (remember the jury doesn't know there's a· cap, and 
could have awarded higher damages in its original verdict) In addition, 
the conference has removed the provision allowing the defendant to 
obtain a new trial when a judgE! applies an additur to the cap. 

• Statute of Repose --

HOUse bill -- exempted all goods over 15 years old from liability. 

·Senate bill -- exempted durable goods over 20 years Old from liability. 

Confarence -- sxemptsdurable goods over 15 years· old from liability. 

• Joint and Several UabiJity 

House bill -- Eliminates joint' and several liability for noneconomic 
damages in all civil cases. Several liability is applied as in the Senate 
bill. This is. one way preemption, and explicitly preserves state law in 
states which have further limited joint and ,several liability. ' 

. " . 

In addition, House bill caps noneconomIc damages in medical 
malpractice cases at $250,000. Again, this is one way preemption and 

. explicitly preserves any state law that has further limited noneconomic 
damages. 

Senate bill -. Eliminates joint and several liability for noneconomic 
damages (such as pain and suffering) in product liability ·cases .. For 
noneconomic damages each defendant shall ·only be responsible for the 
percentage of damages that is in direct proportion to his percentage of 
responsibility for the harm to the plaintiff. The trier of fact is to determine 
each parties' percentage of responsibility, and to include all parties' 
involved whether or.' not they are partle~ to the action. 

Conference -- Adopts Senate version .. 

General Issues of Balance, Federalism and Uniformity -- All Administration 
statements on these bills have emphasized that any bill the President s·igns 
must balance the interests of consumers with those of business and respeCt,the 

, . I 
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rights of the states in the federal system. There isa strong argument that 
neither the House. Senate nor Conference versions meets this standard. .' 

. . ~- Product liability law is c~rre~tIY state law. and thev.anous 
state~ dealing with perceived problems in the system in a variety of 
ways -- the veritable laboratories for new ideas. The Reno/Mikva letter pointed' 
out that federalizing these laws should not be done unless· a strong burden of 
proof has been met that statel~w Is failing, a I:lurden which has not been met. 
.In this climate of states' rights in particular,there Is a strong measure of . 
hypocrisy.in b 'ness' desire to federalize selected portions of state tQrt law. 

Balance - All three bills are written to address business defendants' 
co er , consumers. They all engage in one way preemption -- th~t i!:i. 
they preempt state law in the areas addressed only to the extent that the state 
has a law less favorable to business. If the current state law goes further in the' 
direction of business than this federal bill. the ,state law is retained (see, e.g., 
discussion of jOint and several and caps on damages abOv~). ' 

U'niformity -. A major argument made for the need to federalize this area 
of the law is the need for a uniform set of rules for products that move In 

, interstate commerce. This bill clearly does not achieve that. It preempts only 
certain aspects of. state law, and then only if the state law currently is 
unfavorable to business. so that the courts and juries will have to apply a~ 
amalgam of federal and state law in the sa~e case. ' In addition. it will create a 
strange new system ·of case law in which both state and federal courts will have 
to interpret the new federal law through parallel systems ·of appellate courts. 
The state courts are not bOl,lnd by any decision of the federal courts except for . 
me Supreme Court. so passage of this bill will result in years of inconsistent 
interpretations even within the same state. . , 

New Issues •• There had b'een pngoing efforts to' add exemptions from liability 
for charitable organizations and changes in workers' compensation, Depending 
on how these were drafted, they could have baen quite oontroversial. . The 
latest information indicates that Sen. Rockefeller has been successful in getting 
Republican support without adding these provisions, so they appear to have 
gone away for now. . 



NLWJC - Kagan 
DPC - Box 070 - Folder-OOS 
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THE WHITE HOUSE 

WASHINGTON 

June 14, 1996 

MEMORANDUM FOR LINDA MOORE 

. CC: 

FROM: 

SUBJECT: 

JACK QUINN, BRUCE LINDSEY, KATHY WALLMAN 

ELENA KAGAN ~ 

TELEPHONE CALL WITH JIM RUVOLO 

As you requested, I called Jim Ruvolo earlier this week to 
discuss the President's veto of the products liability bill. 
Ruvolo requested that I send him the text of the veto message, 
along with a letter indicating a willingness to have further 
discussions on the subject (but with no specific timeframe 
mentioned). I am attaching that letter (without enclosure). Let 
me know if you or Harold would like me to take any further 
action. 



. - . ., -...... "., _.. ..~ '. -" ~ ... -. -...... . 
• .:. ... __ '·w __ ._ ........... _ .... ~ ... ___ -.';. ••• # -... ....... .:>_ ...... _"- •• ' .. ____ ••••• ...: ..... _ .-....._. 

: 

Mr. Jim Ruvolo 
Ruvolo and Associates 

THE WHITE HOUSE 

WASHINGTON 

June 14, 1996 

405 Madison Avenue, 12th Floor 
Toledo, Ohio 43604-1220 

Dear Jim: 

As we discussed, I am s,ending you a copy of the President's 
veto message on the Product Liability Reform Act. 

As the message states, and as the President often has said 
in the past, the President supports meaningful product liability 
reform, so long as appropriately limited in scope and balanced in 
application. He gladly would sign a bill meeting these 
standards. 

We would be happy to have further discussions with you on 
possible legislation. It was certainly good and useful to meet 
with you earlier this year. 

Sincerely yours, 

?~--~--
Elena Kagan 

Associate Counsel 
to the President 



- "JLWL-.1:kl.lL~O -

~ ~~ 
kJt-9 ~vcMA- \.M,f._ 

CJV ~b.L,Jld 

8-~ () ~J{J VlA.S 6== , 
~-lA_v~~:\-\I GCLj:J3 '--" ~ ~ ~~> q--

(X u\..-.-~ • / 
'\fi~ 

-

~ 
r "'- L 

C\A~ ~\.- 4 1 ¥!"I AA 

--0\.,1, fvv- 1A.R. 0 ".-



Ruvolo & Associates 
-/b ~ ~ L/_-,, __ ) ~ J>~ 
~. L.i....l..-~ 419/242-8100 

405 Madison Avenue 12th Floor 
Toledo, Ohio 43604-1220 

• • 419/241·1244 (?:: ~ "t:..,..., .. ;:::;:: fAX; 419/241-Ci210 

MEMO 

To: 

From: 

Re: 

Harold Ickes 

Jim RuvOI~''-A

Product Liability 
• • .a,: , " I 

Thank you again for the time that you spent with us on Friday. Both Owens
Illinois and Owens Corning appreciated the opportunity to present their views on 
this issue. 

I would like to restate the points that were made by the group: 

• The veto message should point the way to some future agreement. 

• Ifpossible, contact should be made with Senator's Rockefeller and 
Liberman to see if a compromise can still be reached this year. If the 
administration and the senators can agree it will be up to the industry to 
seek Republican support. 

• If the issue must wait until next year, the administration will have direct 
contact with representatives of industry in trying to reach an agreement 
on a bill. 

I believe that the industry leaders on this issue Wllllt a compromise that will allow 
them to make more investtnents for job creation while also protecting those who 
seek compensation due to defective products. 

I look forward to hearing from you. 

8.,.,1 

., 



VICTOR E. SCHWARTZ 
(202) 624-2540 

Jack Quinn, Esq. 
Counsel to the President 
The White House 

CROWELL & MORING 
1001 PENNSYLVANIA AVENUE. N.W. 

WASHINGTON. D.C. 20004-2595 

(202) 624-2500 

June 12, 1996 

1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

Dear Jack: 

SUITE 1200 

2010 MAIN STREET 

IRVINE, CALIFORNIA 92714-7217 

(714) 263·8400 

FACS'M.II . .,f:.J7(4) 263·8414 

U~-1"\ ·.:' .... 1C 
I eo FLEET STREET 

L.ONDON EC4A 2HO 

44-171-413-0011 

FACSIMILE 44-1?1-413'()333 

Just a note to thank you and Elena Kagan for your time and thought in 
discussing whether an alternative Product Liability Bill might be fashioned, that 
could be supported by the Administration, Congress and reasonable persons in the 
business community. After almost two decades of trial and error, the issue should 
come to a fair and rational conclusion. 

After you have had some time to discuss the approach that we exchanged 
views about with other appropriate folks in the White House, let us get in touch to 
see if any further progress can be made. 

With appreciation again, 
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The whtte House 
office of PrestdtnUal Letters and Messages 
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FEDERAL EXPRESS 

Honorable William J. Clinton 
'THE WHITE HOUSE 
1600 Pennsylvania Avenue, N.W. 
Washington, DC 20500 

Re: Ford Motor R@call 

Dear Mr. President: 

Enolosed is The New YorlC Times report of the mass:ive Fo:rd 
Motor recall of over 8 million vehicles with de1'ective ignition 
switches. These detective ignition switches posed a serious selfety 
hazard and have resulted in hundreds or ve~~ele fires. 

these 

.. .••... •. r 
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6EASHAO HYNES & lERACH LlP 

May 2, 1996 
Paqe 2 

2024562993'" 

I commend you for your efforts to try to precerve the private 
litiq~tion system in our country. The Ford recall case hiqh1iqhts 
how important· that systelll is to the protection of Alnerlcan 
consumers. 

WSL:kl 
Enclosure 

ce: Hon. Albert Gore, Jr. 
Bruce Lindsey 
Harold Ickes 
w/Enclosure 

WILLI 



E X E CUT I V E OFF ICE o F 

Ol-May-1996 11:32am 

TO: (See Below) 

FROM: Jeremy.D. Benami 
Domestic Policy Council 

SUBJECT: Product Liability Veto 

THE PRE SID E N T 

Wanted to pass along a message from Phyllis Greenberger re the 
Product Liability veto. 

Phyllis is Executive Director of the Society for the Advancement 
of Women's Health Research and is also a member of the President's 
AIDS Advisory Council. She is a friend of the administration's 
and of the First Lady. 

She wanted to stress that it would not be a good idea for the 
President to highlight the breast implant issue as part of the 
veto ceremony - i.e., not have one of the people with the 
President tell that particular story. 

I don't know whether this is good or bad advice since I am not 
involved in the issue, but I did want to pass it along to you 
folks who I assume are putting the event together. 

Marilyn: I suggested that Phyllis call you directly to discuss. 

Distribution: 

TO: Marilyn Yager 
TO: Victoria L. Radd 
TO: Elena Kagan 
TO: Jennifer L. Klein 

CC: Deborah L. Fine 
CC: Carol H. Rasco 
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o Memorandum 

... 
The Impact of H.R.. 956 on Tl'iU16pOrtation silfecy 

Nancy B. Mc~addan. 'V ,\\f\ 
General C:O"LmSeI'--~" , 

Toe ICris 8;1ldat'eton. 
Office of Cablnet-AHam! 

This is in response to your request for information regaxding the in'Pilct of HR. 
956, the Common sense l'rDduct LiilbUity Legal ~onn Act of 1996, on 
transportation safety. TIl.m ilttildud IDiiterbd outlinea pOll8.ible mnseq,uances of 
the I:IUl's statut. of repo'l'e Uld p~ta oclllnplee en how tmU\ufa.cI:urel"~' liability 
~ have in.flucna.d produd caloty ~ts_ 

We witt ~n".tinuA to gather additional information conceming the sat.ty impact 
of this legislation. Should you have any questions or comments regarding the 
enclosed material" pleue do not hesitat& to contact me a.t 202/366-4702. 

Attachment 

IifI 003 
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~ 2? '96 IiI7:S9PM OOT/Osl';oGEN CClllNSEL P.Y4 

]be Imp'. Qf H.R. ,,, AP IpnslIOna"pg S.fetJ 

15-Xea, Stgtvte pfa..,.. 

• Liitltnt dd'eds in tl';msportati~ftI!)a_d products that have usefullivu 
mc~ IS yeus muld NAult In serious injuries and 8\lblltBntialloss 01 
life after ~ expiration Of the statutory period. While the 8C8ptians to the 
statute of repose pretenre a amsumer's cause of .-CIion in lOme of mae 
cases. lawllUits oYer defects in a wide BIray of conveyan.;ea and otha
trllNportation-ralatl!d ptaduria are absol",tely barred after 15 }'l!IB&.Ju' are 
suits rNer accidents in whim harm rtl8ulted from the spill, rttw--, or 
explosion of non-1Dxlc hazardous materialt. The following petSOl'la, for 
eXd\ple, would be prec.:Juded by this ~sicm frozn rlllmvariJ"g any 
d.8II1ages tal" death or lhjwy Q\I&ed. by defed:i-ve products: 

IJamilie!; of children Idllecl 01' U1jured when their school bus is hit 
a tra n ade ooGlliftg if tha acciclEmt is caUMd by a fllulty 

wlmirlg 51 t is mare than 15 years old-

Persons ed. or in)~ by an uru1eJ'pOWld ~ ;;r~ 
explotilon ~a~ by alilelectin pipcllne that ~ ~ 
yean old. -E "'Sin 0" subway <OWsIoft .. UNCI by. ty lIgna! or 1WlU: til mont than 15 years old. 

rqp1tin Dam. . , 

• The hill'!! strict limitatiOt\ll on punitive dlilal.IJ.SIl iUl\o\J.I'\ta ..a its 
teqUiretnent that they be proven by "delll' and COl\vind%lg" evida~, 8A 

opposed to tlw traditional preponderD!\ce of the evidlmce standard, 
I1:Uru:JYe strong legal mcentives \1;J Inanufaetu ... p,oduds that provide an 
appropriate levW of eaMy . .Acmrdingl)', HR. 956 could 1M a disincentive 
f~ tl1e znanufactun! ot IIllfe moda of trllNportatkm and CO\&ld d.is(OUl'age 
sJlfety-related research and ptod'Kt ilnprovemenm. Of co&USEI, :lW 
maftUfa~ would. ~. that. particular ptOdud safety 
improvement was pfQtr1Pted by liability concenus. However. II number 01 
safety improvementll in trllIlSpottatiot\1'e1atecl proQ\Kts were prompted at 
Ie",t i!\ part by such CrmcerN: 

A. ah1d.y ~&hed 'by th. B~ Tnstltution in 1991 
~m.des tNt liability t!Oft~C!I'N ware a fadar in tM tcUowin* 
motor vlI!hicle desien changes that enlwu:ed safety: Ford Pinto 
fuel tank re-~6lgn. discantinWltion en three wheel All Terrain 
Vehicles and curtaJled. marketing of such vehides to children. 

~OO' 
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TO: 61647 

__ CABINET AFFAIRS 

Jeep CJ IOn bat re-deaign, introduction of r8ilr-.at ahoulder 
belts. . 

In 1979, the railrocldindWltry voluntarily adopted a tankar 
»kid protection d.-Jan ,nd began a program. to tGtro8t exlIting 
tal\k c:atII with the sam clesign. Skid pro~c:tors e!Iield the 
valves on the u.nderslde of tank can; in the event Of a derailment 
aNI thUI help prevent sptlll of huardcNs JIlAIedids - • der..l1etl 
tank (Il!' without euch protection caused. • haMal_pm t.st weak 
in Ad.a, Okl.no.ma_ Produd: Uabllity ~ _ a key f.dar 
in adopting this deign c:lump. 

• Comm.da!llirr;l'Ilft t:l\llnwac:tuNJ:S luI"e made numen,,18 vnluntuy 
design cttanses to aircraft after maJor acddents la.w revoaleQ lilesip 
defects. Thae d\anp8 may b.ve been follawed by timilar FAA 
~uircnm\tII, but were initiated by the manufacturars thIIIrulelvl!5. Whlle 
roncerns over future liability Wire not necallS8l'ily the only facton that 
motivated these cruu,ges, such concerns oould have amen after c:oW't 
judgments and settlements following the iU:c:i.denta. The foUmvlng are 
eumples of tl1eae design chanps: 

~nt of DC-10 hydraulli! system. tn enAme ret:aiNtd 
direeticmal ccmtrol where hydtaulk system. has been damaged -
outoon:te of United Sioux City accident. 

htallaticm of floor Bght1ng to aid p~ easn:-Irom 
1IttIOke-fW&d cllb~ - outcmne of ~ Cllna.c:Ia ~ti 
accidant. 

Additicm of thU!d Ioclci.ng syatl!m. on '6-767 thrust reversQtl -
cnltCOll'l.e of Lauda .Air Thailand acc:ident. . 

@005 
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~ 
~ 

'HI.CRU~"V 01' HE"",'" IWO HUIioIIAN ""V'Ct;5· 
" ...... ,NII'I'DN, 0\(:.. ,o.0 .. 

The Honorable Alice M. Rivlin 
Director. Office of MAnRQ8ment 

and Bud9'(lt 
Waghington, no 20503 

ThL. io in reaponac ~o the requeBt of the Office of Management 
and Budsat (OMS) for the views of the Department of Health and 
Human Servieee (HHS) on H.R. '!6, an enrolled billentitleC the 
"Common BenBe Product Liability Legal Reform Act of 1996". 

P.2/2 

The portion of the anrollad bill chiefly Of interest to HHS i. 
title II (Biomaterial. Accea. Assurance,. That title would 
protect biomateriala Buppliers who furnished raw materials or 
cumponents to manufacturer. ot medieMl device., but who were not 
themselves m~nufacturerB of thoa8 device., from liability in 
auitS alleging that the devices were defective. ~ HHB has 
advised OMS on numerous occasions while H.R. 9S' and aimilar 
bil!s were being oonsidered by th& Congress, we "have no object jon 
in principle to legislation sheltRrin~ biomaterial. ~tlppli.r~ 
from liah! li ty to the- eXtent providea in the );)i11. 

However, we ~ve also made clear that we strongly oppoae &uch a 
proposal if it would involvl!! t.hi "I Dep.!lrl;m~nt in. p-t"oduet liab,U.ity 
litigation or increase the workload of ehe PoOd and Drug 
Administration (FDA). The .nrolled bill :£.U"~ (!lioul of ~hil!l 
test. It would allow defendants in 8uch litigation to establish 
relev3n~ fac~. eonC8rn1~9 oompliance with FDA rcqu1~ment8 £0.1:· 
registration of devi¢e manufacturera and produots either by using 
their own recr,lrdfJ ali!! "upporting documentot;j,on, OJ:' by pet11;lon1ng 
the Secretary for a declaration concerning the relevant issue •. 
HHS wou14 b~ requir~d to act on tho pel~Llon within 180 days. 
The negative con~~quenc8~ we wish to uvoid--entanglement in 
litigation and inereaaed burden. Qn the FaAw-WOU~a ~e the 
inevitable result. " 

HHS would therefore oppose anactment of title II of H.R. 956 if 
it were a B~p.r.te bi11. Rovover, we·~er.r to the Department of 
Justice on the merits of the bill IU' • whole. 

Sincerely, 

~7~ 
Donna E. Shalala 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

Ol-Apr-1996 lO:OOam 

TO: Elena Kagan 

FROM: Todd Stern 
Office of the Staff Secretary 

SUBJECT: veto gal 

I understand you've got the contract on the product liability 
veto. Can you let me know when you've got a draft suitable for 
circulating. I'd like to get it around as soon as you're ready. 
Thanks. 
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E X E CUT I V E OFF ICE o F 

TO: 
TO: 

FROM: 

SUBJECT: 

28-Mar-1996 01:22pm 

Bruce R. Lindsey 
Jennifer D. Dudley 

Marilyn Yager 
Office of Public Liaison 

chief justices 

THE PRE SID E N T 

Justice Felman (chief Justice of Arizona) not only wants to be 
helpful on the product liaiblity issue, but wants to talk about a 
resolution the Conference of Chief Justices are going to pass ( or 
have just passed) opposing the Product liaibilty Conference 
Report. Justice Feldman will be in Washington until tomorrow 
morning (202/429-2400, room 1045) and then can be reached in 
Arizona at 602/542-4532. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

26-Mar-1996 12:14pm 

TO: James J. Jukes 

FROM: Peter Jacoby 
Office of Legislative Affairs 

SUBJECT: RE: Product Liability 

Jim: The House Rules Committee meets tommorrow to consider a rule for floor 
consideration of the product conference report in the House. It is not clear 
however, whether this means the House will take up the report this week. The 
floor schedule is very full already and there is some thought that proponents of 
the conference report would like to use the recess to whip up support for the 
veto override. Alternatively, the House Democratic leadership staff is somewhat 
apprehensive about the conference report coming up late in the week when Members 
are trying to get out of town and the Democrats needed to oppose the bill are in 
relatively short supply. 

I will keep you posted as things develop. 



, 
THE WHITE HOUSE 

WASHINGTON 

March 28, 1996 

MEMORANDUM FOR HAROLD ICKES, GEORGE STEPHANOPOULOS, 
JOHN HILLEY, DON BAER, ALEXIS HERMAN 

THROUGH: 

FROM: 

SUBJECT: 

JACK QUINN, BRUCE LINDSEY 

ELENA KAGAN ex-
PRODUCTS LIABILITY 

Attached is a draft veto statment for the products liability 
bill. Let me, Jack, or Bruce know if you have any suggestions or 
comments. 
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E X E CUT I V E OFF ICE o F 

TO: 
TO: 
TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

22-Mar-1996 02:46pm 

John o. Sutton 
Jennifer D. Dudley 
Marilyn Yager 
Elena Kagan 
Barry J. Toiv 

Adam R. Kreisel 
Office of the Chief of Staff 

Product Liability prep 

THE PRE SID E N T 

Leon Panetta is meeting with consumer groups (product liability) 
on Tuesday at 10:00 am in the Roosevelt Room. There will be a 
prep for the meeting at 9:30 am in the Chief of Staff's office. 

Paricipants for 9:30 am prep: 

Leon Panetta 
Harold Ickes 
Marilyn Yager 
Bruce Lindsey 
Elena Kagan 
Barry Toiv 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

22-Mar-1996 12:59pm 

TO: (See Below) 

FROM: Marilyn Yager 
Office of Public Liaison 

SUBJECT: product liability meeting 

We have scheduled a brief internal meeting today at 3;30 pm in 
Room 122 (lee Satterfield's office) to discuss coordination of 
public response to our product liability position, and more 
specifically to organize the Tuesday morning meeting between Leon 
Panetta and consumer groups. Please come or assign someone from 
your office to come. 

Distribution: 

TO: Kathryn Higgins 
TO: Bruce R. Lindsey 
TO: Elena Kagan 
TO: Ellen S. Seidman 
TO: Barry J. Toiv 
TO: John P. Hart 
TO: Karen L. Hancox 
TO: Susan Brophy 
TO: Tracey E. Thornton 
TO: Lorraine McHugh 
TO: Mary Ellen Glynn 
TO: Michael Waldman 
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E X E CUT I V E OFF ICE o F 

TO: 
TO: 

FROM: 

19-Mar-1996 lO:13am 

Elena Kagan 
Ellen S. Seidman 

Jennifer D. Dudley 
Office of the Counsel 

THE PRE SID E N T 

SUBJECT: Bruce wonders if you can take a stab at this. Let me know. 

£/~ -J:<-~ ? 
~t:A. • 

rJ~~'f Q. 
tf <; (p 20~ 5 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

18-Mar-1996 06:04pm 

TO: (See Below) 

FROM: Mary Ellen Glynn 
Office of the Press Secretary 

SUBJECT: Product Liability 

USA Today has asked us to write a 350 word op ed (for Wednesday's 
paper) outlining the President's position on product liability. 
They will pair our piece with an editorial that opposes our 
position~ 

McCurry thinks this is a good idea. 

Thoughts? Who should write it? 

Distribution: 

TO: 
TO: 
TO: 
TO: 

CC: 
CC: 

Jack M. Quinn 
Donald A. Baer 
Bruce R. Lindsey 
Victoria L. Radd 

Angus S. King 
Jennifer D. Dudley 



/I --
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

22-Mar-1996 11:26am 

TO: . Elena Kagan 

FROM: Jennifer Palmieri 
Office of the Chief of Staff 

CC: Marilyn Yager 

SUBJECT: Product Liability 

On Tuesday, Leon is meeting with consumer groups on product 
liability. After the meeting, the groups on are going to go to 
the stake out to talk about their opposition to the bill. 

Would you please send over a comprehensive set of the talking 
points you have on product liability to help us prepare for this 
event? 

thanks. 
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E X E CUT I V E OFF ICE 0 F 

TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

14-Mar-1996 10:42am 

Elena Kagan 
Jon Yarowsky 
James J. Jukes 

Ellen S. Seidman 
National Economic Council 

prodcuts problems 

These are in page order, not order of importance: 

THE 

~ Findings and purposes (particularly the findings): These were in the House 
);ill and dropped in the Senate because they were so inflammatory, but they are 
obviously there to deal with Lopez (yes, I've learned a case name). I would 
like to say that while there may be problems with the civil justice system, 
these assertions are unsupported by any record and in fact contrary to [DOJ] 
research. If we can say something good about civil juries and the constitution 
I'm for that too. 

2. There are federalism issues in a number of places, where the bill tries to 
define, e.g., an evidentiary standard, that is clearly a matter of state law. 
See definition of "clear and convincing evidence,""punitive damages." (The 
definition of clear and convincing was in the Senate bill, but the punitive 
damages def was not.] 

3. On page 14, line 18, the term "or threat of remediation" was deleted from 
the Senate bill. I couldn't parse that phrase, but undoubtedly EPA will think 

1f{e deletion is important. We might want to check with them. 

tiJ Section 103 (b) (1) - pages 16 and 17 - This is John Yarowsky's favorite 
demagogue provision. It says that if a foreign manufacturer isn't available for 
suit, you can bring suit against the seller, thereby putting foreign 
manufacturers in a better position than domestic manufacturers. We need to be 
careful how we phrase any objection, but there is fun to be had here. 

S. I don't quite understand how the affirmative defenses -- drugs, misuse or 
alteration, etc. might work in a class action. I think this problem has always 
been there, but can we make something of it? 

6. Statute of limitations/statute of repose. We might think two years is too 
short, but I think it fair to say the statute of limitations is better than it 
has been. On the statute of repose, however, in addition to dropping to 15 ~ 
years, there is a specific non-uniformity provision, which says any SHORTER (but 
not longer) state statute governs. You (we) might want to compare pages 15 and 
18 of the conference report to show how inconsistent this is. 



7. Punitives: 

The Senate bill said the harm had to be the "result" of the act; this 
says "proximate cause." That's much tighter. Think of the smoking cases -
death by heart attack may well result from smoking, but my guess is you can't 
get someone to declare smoking to be a proximate cause. 

Take a look at pages 25 and 26 - it's an incredible gift. Since they've 
dropped the voluteer/state carveout from punitives, paragraph (3) should be 
deleted. However, since they've let us in on the secret, we can now point out 
that they have allowed punitives NOT to be limited with respect to others even 
when they commit crimes, hate crimes,. etc. 

~e factors for additur are absurd, and the conference report on page 21 
makes it clear the provision is not to be used -- that gives an opening to 
complain ~ven though the factors were in the Senate bill. 

~ote that the additur doesn't apply to small entities, but we can't 
complain about this because (i) it was in the Senate bill and (ii) the President 
implicitly supported it in Texas. 

State remittitur is still allowed, but state additur is forbidden 

~ There is still several liability for noneconomi damages, which was one of 
the major points in our May statement. 

~ I don't understand the workmens' comp stuff, but it's the same as the 
Senate, as far as I can see. 

10. I don't know how we can get this in, but finding (6) on the biomaterials 
stuff (page 37) relies on the fact that the FDA regulates the safety and 
EFFICACY of devices. The very same people who are bringing you this bill want 
to delete the efficacy provision in the FDA reform act. 

11. Finally, there's the whole federalism/uniformity issue. We haven't made 
the point before publicly, but whether/when cases will get to federal courts of 
appeals for uniform decisions is very iffy, particularly with the no federal 
question jurisdiction provision. I think we can say it will not meet the goals 
of uniformity because of myriad state court interpretations, but we may have to 
be subtle about it. 

See you at 11:30. 

ellen 



E X E CUT I V E OFF ICE o F 

TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

14-Mar-1996 11:15am 

Elena Kagan 
Jon Yarowsky 
James J. Jukes 

Ellen S. Seidman 
National Economic Council 

One more thing on products 

--- V;t--

-r~ 
THE p ~~Q--rr 

On page 21, the bill deletes a section that was in the Senate bill that said 
that the statute of limitations was tolled if there was a stay or injunction 
against an action. This is CRITICAL in cases where the defendant goes bankrupt, 
e.g., breast implants, dalkon shield, asbestos, where a stay WILL be issued 
against the suit, and the bankruptcy case may take years and then dies, by which 
time, of course, the statute will have run. Ellen 



E X E CUT I V E OFF ICE o F 

14-Mar-1996 06:35pm 

TO: Elena Kagan 

FROM: Virginia M. Terzano 
Office of the Press Secretary 

SUBJECT: product liability points 

Product Liability 
Wednesday, March 13, 1996 

Background 

THE PRE SID E 

A House and Senate conference today reached agreement on a 
package of product liability reforms. It would set a IS-year 
time limit on when a manufacturer can be held liable for its 
products, and caps the awarding of punitive damages. 

[Per advice from OMB and Leg Affairs, Bruce Lindsey is the best 
person to talk to regarding the Administration's position on this 
bill.] 

The Admnistration has not made a decision on whether to support 
the bill or not. The agreement reached today still includes a 
cap on punitive damages which the White House opposes. 

Points 
o . We are still in the process of reviewing the bill and have 

not yet made a determination on whether it meets the 
President's goals of real, balanced reform. 

o The Administration supports the enactment of limited but 
meaningful product liability reform. 

o SAP: Any legislation must fairly balance the interests of 
consumers with those of manufacturers and sellers and should 
respect the important role of the states in our federal 
system. 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

06-Mar-1996 01:15pm 

TO: (See Below) 

FROM: Peter Jacoby 
Office of Legislative Affairs 

SUBJECT: Products Liability 

The trial lawyers report that Senator Pressler's staff is preparing to file 
the products liability conference report Thursday night (3/7). Additionally, 
Senator Pressler will seek to waive the one day layover rule for the conference 
report and immediately file a cloture petition. Consequently, the trial lawyers 
fear that a vote on cloture could occur as early as Monday or Tuesday of next 
week. The trial lawyers did not have any information on the substance of the 
conference report. FYI. 

Distribution: 

TO: John Hilley 
TO: Tracey E. Thornton 
TO: Bruce R. Lindsey 
TO: Katherine K. Wallman 
TO: Laura D. Tyson 

CC: Elena Kagan 
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E X E CUT I V E OFF ICE o F 

TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

30-Jan-1996 04:52pm 

Elena Kagan 
Kathleen M. Wallman 
Elgie Holstein 

Ellen S. Seidman 
National Economic Council 

Products 

THE PRE SID E N T 

Any interest in a constitutional law/federalism briefing from Cindy Lebow on 
products on Thursday between 11 and I? She apparently did a fair piece of work 
on this over the holidays/furlough, and is convinced that there's at least an 
argument to be made if not a real possibility that much of the procedural 
structure in the Senate bill would be declared unconstitutional. Please e-mail 
back your interest. Kathy, do you think Bruce would be interested? 

Ellen 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

13-Mar-1996 11:47am 

TO: (See Below) 

FROM: Marilyn Yager 
Office of Public Liaison 

SUBJECT: product liabilit 

I don't know who is working on the SAP, but wish to suggest that 
in addition to what are our concerns in bill, we also raise some 
of the issues that we recognize are good in the bill. We have 
been getting calls from the health companies concerned about bio 
materials and their comments seemed to make a fair case. If there 
are some issues that we could highlight in a possitive way it 
might help later regardless of our final decision on the bill. 

Distribution: 

TO: Jacob J. Lew 
TO: Charles E. Kieffer 
TO: John Hilley 
TO: Janet Murguia 
TO: Bruce R. Lindsey 
TO: Ellen S. Seidman 
TO: Elena Kagan 



NLWJC - Kagan 
DPC - Box 070 - Folder-006 

Non Profit Liability 



E X E CUT I V E OFF ICE o F 

TO: 
TO: 

FROM: 

SUBJECT: 

QUINN_J 
KAGAN E 

26-Mar-1996 11:44am 

CN=Ron Klain/O=OVP 

Timber Litigation Meeting 

Message Creation Date was at 26-MAR-1996 11:46:00 

THE PRE SID E N T 

Katie and I both think ,it would be great for Jack to convene a meeting with 
DoJ, ASAP, regarding the possibility of advocating contract cancellation. our 
participants would be me, Katie, and Dinah. Thanks! 
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TO:202 456 2632 PAGE: 01 

MAR-20 95 19:50 FROM: f=l " , \ ~ r. 

TH E WHITE HOUSE 

wASHINGTON 

O~.IC. or LBOI8LATIVI 1J7A%R8 

I'AS c:lOVD 8Dft' 

J~ 

NOTE: THE INFORMATION CONTAZN~D IN. THIS PACStMILB MESSAGE IS 
CONPIDENTIAL AND INTENDED POR ~E RECIPIENT ONLY. 

DATE: 

TO: 

FAX I: 

FROM: TRACEY E. THORNTON 

456-649]. (T)/ 456-2604 (F) 

-
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---!h kt, tu~ CHAl it cr-f /,'/ kA-i£/Yll-~-</ 
{!fi~ {~M?-- ,/UJ/J- & ~r
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. , / 
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MAR-20 96 19:50 FROM: TO:202 456 2632 

• 

l04th congress 
1st Session s. 

IN THE SENATE OF THE tJNlT80 STATES 

Mr. HATCH intro<luced the following bill; which WBI read twice a.Gd refereed to the 
Oomm~OD ____ ~~ ____________________________ __ 

A BILL 

(TO provide uniform standards for the award of punitiVe damages for voluntcct' services) 

Be it ePUZCted in the Senate and House of Rlpruflltativu '" th4 UfJited States of 
Amen'r:u In Congn.s.s afsmtbkd. 

SEC. 1·. UNIFORM STANDARDS rOil AWARD or PVHtTIVV; 

DAMAGES. 

(a) GENERAL RULE.-Pmrltive damages ~. to the" 

extent permitted by applicable State Jaw, be &warde4.~ 

PAGE: 02 
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MAR-20 9~ 19:50 FROM: 
OS/,14./98. TIl1l 14: U FAX. TO:202 456 2632 

~ 
1 against a. defetJ.da.nt if the c.leixnant establisheR by clear 

2 and -convincing evideDCIiI tha.t cowiuct catried. out by the 

3 dllfeJJ.dao.t with a CQt1SeiOlU, fla.graAt iDdiHereuce to ttw 

4 riKh1:.5 or safety af others was the pro.ll:ima.te cause of the 

5 harm that is the subject ot the action-

6 

1 (1) m any civil a.etion where the clajm rela.tes 

8 to volunteer services performed by tile defendant for 

9 is. govvmnent eutity or a. Ilot for proftt orpAizatiOD. 

10 arga;Ai:ed and condueted tor public benedt and oper-

11 ated primarily for abaritab18, civic, educational, religious, wel-

12 fare, or he&1th purposes; or 

\3 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(2) in a:q civil IU!l:iOl1 where the claim rel&tes 

to aettrities or seni.es. perform.ed by a. not for profit 

orgtmization orgaaized CU1d cozui'l1cted ror' publie ben· 

efit and operated primarily tor clwitah1e, ci.vie, edu

cational. religious, welfare, or IuIalth pUIpOlCS, not illcludiDg 

health care prav:ider1S. 

(b) LDIlTATlON ON AMOUNT.-

{l} IN GENERAL.-Tbe amOllXlt of puuitive 

damop t.b&t may be awanied in all. tumon described 
o 

in subsection (a) may not ~ the gna.tet" of-

(A) 2 times the SUln of the am.QUDt award-
'--

ed to the cieimut for- eeCJnomie loss a:ad Don" 

econou loss; or 

PAGE: 03 
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MAR-20 9q 19:50 FROM: TO:202 456 2632 PAGE: 04 

3 
1 (B) $250,000. 

2 (2) SPECIAL RtT[..%.-Not;wi1:hstandill( para-

3 graph (1), in any a.etion descnbed in section (a) 

4 aga.iDst an individual whose net worth does not ex-

S ceed $500,000 or a.pinst an owner of an unmcor-

6 porated business, or any partnership. corpora.tiOJ1, 

1 association., c:ongregadcU, unit of local goverDlDDDt, or Ol'gaAizatioll 

8 which bas fewer that '25 t'ull-time emplo18*B. the pu-

g Wtiva dam sB8s Sha.llilot exeeed the IeMel' of-

10 (A) 2 times the $UID. ot the IIm01lll.t awaid-

11 ed to the ruaimant for eMllOmiC! loss and non· 

12 economic losS; or 

13 (B) $250,000. 

14 (3) ExCEPTION J'OR P-ARTICUI...AA CATEOORJES 

15 OF MISCo'NDUCT.-The limitatiOIlJ5 On the amount of 

16 punitive damages cOlltained. in paragraphs (1) and 

11 (2) shall not apply in any action descn'bed in sub-

18 sectiOI1 (a)(1J or (a.}(2.) where the misconduct for 

19 which punitive dJllT]'.ges are awarded-

:w (A) eollStitutes a. crime of violenc!e Cae that 

21 tel'!n·is def5ned in section 16 of title 18, United 

22 States Code) or aet of intera&tloaal terrorisIu 

13 (as that term is deaned in seat:iOD 2391 ot title 

24 18) tor which the defendaDt has been aou.victed 

25 in au.v ao\Jl't; 

03-15-9602;lJPM poos ~.e 



MAR-20 96 19:50 FROM: TO:202 456 2632 

O~/14/96 THU 14;08 FAX 

1 (B) constitutes s. hate crime (8.'> that tp.rm 

2 is used in the lhte Crime Statistics .Act. (28 

3 U.S.C. 534 note»; 

4 (C) involves a 8exruU offense, as defined by 

5 applicable State 1&'W, for which the defendant 

6 has beeu cga,victed in 81J.1 court; 

7 (D) in'VOlvas misoonduet for which the de--

S fmd&11t bas been found to have violated a Fed~ 

9 eral or State cm1 riB:ht& law; or 

10 (E) where the defendant was under the in· 

11 fluecee (8& determined pursuBDt to applicahle 

12 State law) ot iu~atjnl alcohol or any drug," 

13 &9 defined in section. l04(b)(2) of this title, at 

14 the time ot the misconduct for wbich puniti'"e 

1 S dama.ges are awarded. 

16 (4) ExCEPMON FOR. INSUJ'lI'Ic:mNT .AWAlW IN 

11 CASES OF BGREGIOUS CONDUCT.-

18 (A) DETl!:BKIN.A.TION BY cotmT.-If the 

19 eo1ll't makes & determination, altar considering 

20 W!h of the factors in subparagraph (B), tbat 

21 the appllcatiml ot pa.racraph (1) would raWt in 

22 an award of pUDitiva dams.- thAt is iasuffi-

23 clent to pUDish the egregious conduct of the de-

24 fez:LdAnt ap..i.ast whom the pwziti:,e de tpages are 

2S to be a.warded. or to deter sneh conduct in the 

PAGE: 05 
~OOT 
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1 

2 

3. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

TO:202 456 2632 

5 
future, the court shall determine the additional 

aDlount of punitive damages (referred to in this 

para.graph as the "additional amount") in u

eels ot the amount determined in aeeordance 

with paragraph (1) to be awarded aga.iDst the 

defendant in Ii leparate proceeding in a.ocord

anee with this paragraph. 

(B) FACTORS roB CONSID8RATlON.-In 

any proeeed.i.u.cr unde:r pa.ragraph (A), the CQurt 

shall aonsider-

(i) the Sent to ",hlch the defendant 

a.cted with actual malice; 

(ii) the likelihood that serious harm 

would arise from the conduct of the de

fetldmt; 

(ill) the degree of the a.warel1~ ot 

the defeu.da.nt of that likelihood; 

(tv) the profitu.bility of the m.i.swaduct 

to the defend.a.nt; 

(v) the duration of the misconduct 

and amy CODC\1l'reu.t ar IJUbseqUeJlt couceal

mat of the c!ou.d1lOt by the defendant: 

(vi) the attitude and conduct of the 

de£e~t u.pon the discovery of the mi.s-

PAGE: 06 
IaI008 
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'·03/14196 TIU 14: 06 FAX 
TO:202 456 2632 

1 conduct and whethek' the aUaconduct bas 

2 tenni.ua.ted; 

3 (vii) r.he fiuB.DCial eonditiOD. of the de-

4 fenda.ritj end 

S (viii) the cumulative deter'l"ent effect 

6 of other losses. damBI'8, and pnnjsbmeut 

7 suffered by the defendant u a I'U\1lt of the 

8 miscoudw:t, reduaizar the amount of puni-

9 tive damages OD the basis of the economic 

1 0 imp~ &lld lIever1ty of all meUlUU to 

11 which the defendant baa been or may be 

12 subjected. including-

13 (D compensato17 aDd punitive 

14 danall! a.wards to similarly situa.ted 

15· claimants; 

16 an the adverse economic ef'fect 

. 17 ot lltip.a. 01' lOllS of reputation: 

18 (III) civil fines and crimina) aDd 

19 admmistra.tive penalties; twd 

20 (IV) stop sal~ (!lWIe and deaiat, 

21 aad other remedial or enforcement or-

12 der8. 

23 (0) Rli:Qum.m.mN'l'B FOB AWAImING ADDI-

24 'l'IONAL .AloIOUNT.-Jf the court awa.rds an. ad· 

2S dltional s.motmt puntUant to this sulmeatiou, the 

PAGE: 07 
liD 009 
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• .Q3/Ut96 TIIU 14: 06 FA.! liD 010 

? 
1 court shall 8t&te iUl reasoWi tor semng the 

2 amount of the additional &mount i.u findings of 

3 faot and coDciusiollS of lAw. 

4 (D) ~oN.-This aeetioll doea p.ot 

5 crea.te a cause ,of am:ion for punitive darna.ges 

6 and does not preempt or supersede a.D1 State or 

7 Federal law to the utent tbAt such law would 

8 further limit the award at punitive damaga. 

9 Nothing in this subseetion sball moditf or re-

10 duce the ability' of court. to order remittitw'S. 

11 (5) AppuCA'l"lON BY COtl'B.'r.-Thia subsection 

12 shall be applied by the court and application of this 

13 subsection shall =t be disclosed. to the jury. Nothing .' . 

14 in this subsection shall authorize the court to enter 

15 . an award. of punitive dam8~es in Emless of tb.e jury's 

16 iDitiaJ award of pumtive demaps. 

17 (c) BIFURCATION AT REQUEST OF ANY P ARTY.-

18 (1) IN GENERAL.-At the request of any party 

19 the trier of fact in any actio». that is nbject to this 

20 . section aball consider in & aepa.ra.te p~d.in«. held 

21 subsequent to tbe dsterminatioo. of the amount of 

22 COIII,peDSatory damages, whether ptmitive darna.gel1 

23 are to be awarded tor the harm tba.t is the subject 

24 of the action a.ud the amolmt of the award. 

03-15-96 02:13PM POlO #38 
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f 

TO:202 456 2632 

1 (2) INADl(ISSmJLITT OF EVlDENCE RELATIVE: 

2 ONLY TO A CI...UJ.I Oil' PUNt'llVE DAMAGES IN .,. no-

3 CBEDING CONCERNING COKPElNSATORY DAMAGES.-

4 If UJ:j party requests a separate proceeding Wlder 

5 paragraph (1), in. a prgeeedmg to deter'DliM whether 

6 the elaJmant may be awa.rded compensatory dam· 

1 ages. B.C1' evideace, arpment., or cQUte!ltlon that is 

8 relevant only to the claim of p'lmitivv dam ..... , as 

9 determmed by applicable State law, shall be iDa.dmis· 

10 f:Ilole. 

11 

12 

13 

14 

IS 

]6 

17 

18 

19 

20 

21 

U 

2.1 

24 

2S 

HEALTH CAllE PRoVUlU..-1'he 1Orm. "health 

,':"_M • care pro ... ~ means any penon, oraanjzption. or 

iDKiMion tbBt is eogqcd in the delivery or health 

caM services in a State &Dd tbat is Rqul.red by the 

Jaws or regWadDDS of the Stlte to be Ueenscd.· 

l"e,istered. Of certified by the State 10 engage In the 

dollvccy ot SUCIl scrvices in tbe Swe. 

PAGE: 09 

liIIon 
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TO:202 456 2632 

PRODUCT LIABILITY CONF. REPORT/CHARITIES CONSENT 

LEADER: I ASK UNANIMOUS CONSENT THAT MAJORITY 
LEADER, AFTER CONSULTATION WITH THE 

. DEMOCRATIC LEADER MAY TURN TO THE 
CONSIDERAnON OF THE CONFERENce RepORT TO 
ACCOMPANY H.R. 956, THE PRODUCT LIABILITY 

. BILL, AND AT THAT POINT THE CONFERENCE 
REPORT BE CONSIDERED READ. AND IT BE UMITED 
TO THE FOLLOWING nME RESTRAINTS: 

!:i HOURS TO BE EQUALLY DIVIDED 
IN THE USUAL FORM 

AND THAT FOLLOWING THE CONCLUSION OR YIELDING 
BACK OF nME. nfE SENATE PROCEED TO VOTE 
ON ADOPTION OF THE CONFERENCE REPORT. 

WITHOUT ANY INTERVENING ACTION OR DEBATE 

CHAIR: WIO OBJECTION SO ORDERED 

LEADER: I FURTHER ASK UNANIMOUS CONSENT 'rnAT THE 
MA.JORITV LEADER. AFTER CONSULTATION WITH 

PAGE: 10 

~ooa 

THE DEMOCRAllC LEADER. MAY TURN·TO THE I 
CONSIDERAnON OF AN ORIGINAL BILL Re: CIVIL 
ACTION WITH RESPECT TO C~J{RmES. AND THERE 
BE NO AMENDMENTS IN ORDER TO THE BILL, NO 
MOTIONS TO COMMIT BE IN ORDER, AND THERE BE 

.2. · .. :OURS FOR DEBATE, TO BE EQUALL V ~
DIVIDED IN THE USUAL FORM 

CHAIR: W/O OBJECTION SO ORDERED 

LEADER: I FURTHER ASK THAT FOLLOWING THE 
CONCLUSION OR YIELDING BACK OF TIME, THE 

. BILL BE ADVANCED TO THIRD READING. AND THE 

03-16-96 02,I3PK P002 ~3e 
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SENATe PROCEED TO VOTE ON ADOPTION OF THE 
BILL, ALL WITHOUT INTERVENING ACTION OR 
DEBATE. 

CHAIR: W/O OBJECTION SO ORDERED 

PAGE: 11 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Mar-1996 02:37pm 

TO: Elena Kagan 

FROM: James S. Rubin 
Office of Legislative Affairs 

SUBJECT: charities bill 

Apparently there's still some possibility that the Senate will take up the bill 
before recess. I'll keep you posted. 

Jamie Rubin 



E X E CUT I V E OFFICE o F THE PRE SID E N T 

27-Mar-1996 12:57pm 

TO: Elena Kagan 

FROM: Tracey E. Thornton 
Office of Legislative Affairs 

SUBJECT: RE: hatch bill 

Don't know the answer to these questions. The Dems have hold on 
it on the floor. It's not likely to come up before the senate 
recesses unless someone attempts to do it as an amendment on the 
floor--this too though is improbable. I think since we have a 
"challenge" from Dole to oppose it, we must be at the ready for 
any possible scenerio. 



u.s. Department of Justice 

Office of the Associate Attorney General 

Deputy Associate Attorney General flUshing/on, D. C. 20530 

March 27, 1996 

TO: Elena Kagan 

FROM: Fran Allegra ~v4 
SUBJECT: Charities Bill 

Attached are two cases that discuss the public benefits doctrine -- see, in particular, 
the Bob Jones case. Also I have glanced through the Cumulative List of Organizations 
Described in Section 170(c)! published by the Internal Revenue Service. The book is 
extraordinarily long (two volumes, about 5,000 pages, and fine print) and lists organizations 
alphabetically. As a result it is not particularly feasible to read through the entire thing. 
The listings do not include the National Rifle Association or the Klu Klux Klan. However, 
there could be a foundation that serves the same interests as these organizations listed under a 
an unexpected name. 

For now, I think we need to be cautious in picking examples of organizations. If you 
have other names you want me to run down in the Cumulative List, I would be glad to 
check them out. Generally though, if the provision in the bill is viewed as largely 
coterminous with 501(c)(3) -- and in terms of limitations it may well be viewed that way -
we probably need to be careful about suggesting that "bad" organizations will qualify for the 
provision in the bill as it would suggest we are allowing "bad" organization to qualify for 
tax -exempt status. 

Let me know if you need additional information. 

1 The requirements of Section 170(c), which authorizes deductions for contributions, track 
the key provisions in Section 501(c)(3). 170(c) allows deductions for entities "organized and 
operated exclusively for religious, charitable, scientific, literary, or educational purposes ... " 
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acts. Thus, neither Capeletti nor the Su
preme Court's decision in Universities Re
search Association, Inc. v. Coutu, supra, di
rectly applies. The policies underlying the 
decision whether to imply a private right of 
action to enforce a federal statute are entire
ly different than those pertaining to the 
scope of a federal agency's enforcement of its 
statutorily created duties. In Capeletti," the 
ironworkers sought either to duplicate or 
circumvent the Secretary of Labor's adminis
trative proceeding, whereas in this case, the 
Secretary seeks to enforce the outcome of an 
unappealed administrative determination. 
Further, as was previously noted, in defend
ing her position as a claimant to Irwin's 
retainage funds, the Secretary did not over
step her regulations, because of her continu
ing authority over Sage. Sage was persuad
ed to withhold funds from Irwin to reduce 
their joint liability to DOL on the project. 

It is unfortunate that the Secretary did not 
expeditiously determine Irwin's underpay
ment in the first place, so that DOL initially 
could have withheld contract funds according 
to the letter of the regulations. It is even 
more distasteful, however, that Irwin con
trived to put its hands on the impleaded 
retainage funds by posting a bond that it 
later permitted to expire before this lawsuit 
could be completed. Irwin's dissipation of 
the retainage should not be allowed to pre
vent the Secretary from obtaining a judg
ment for the underpayments. In short, while 
Capeletti would have added an entirely new 
dimension to enforcement of prevailing wage 
rates, the instant action, and the judgment to 
which the Secretary has become entitled, are 
but an outgrowth of the unusual procedural 
posture of this particular lawsuit. " 

For these reasons, the judgment of the 
district court is AFFIRMED. 

The NATIONALIST MOVEMENT, A 
Mississippi Non-Profit Corporation, 

PetitiOner-Appellant, 

v. 

COMMISSIONER OF INTERNAL 
REVENUE, Respondent

Appellee. 

No. 94-40389 
Summary Calendar. 

United States Court of Appeals, 
Fifth Circuit. 

Nov. 7, 1994. 

Following denial of taxpayer's request 
for income tax exemption, taxpayer sought 
declaratory judgment that it operated eXclu
sively for exempt charitable and educational 
purposes. The United States Tax Court de
nied tax exempt status, and taxpayer appeal
ed. The Court of Appeals held that: (1) 

determination that taxpayer failed to show 
good cause why additional discovery and sup
plementation of administrative record was 
justified on appeal was not abuse of discre
tion, and (2) determination that counseling 
services provided by taxpayer and legal ac
tivities performed by taxpayer were not ex
clusively charitable in nature ~as supported 
by evidence. 

Affirmed. 

1. Internal Revenue <3=4710 
Court of Appeals reviews decision of Tax 

Court to exclude evidence in addition to ad
ministrative record under abuse of discretion 
standard. Tax Court Rule 217(a), 26 
U.S.C.A. foil. § 7453. 

2. Internal Revenue <3=4645 
Determination that taxpayer failed to 

show good cause why additional discovery 
and supplementation of administrative record 
was justified on appeal of Internal Revenue 
Service (IRS) decision which denied taxpayer 
requested tax exempt status was not abuse of 
discretion, where taxpayer's only argument 
as to "good cause'" centered around its claims 
that information was necessary to receive 
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"fair trial." Tax Court Rule 217(a), 26 services, or scope of its 
U.S.C.A. foil. § 7453. U.S.C.A § 501(c)(3); 

counseling. 26 
26 C.F.R. 

3. Internal Revenue <1?4645 
Purpose of declaratory judgment action 

relating to status and classification of tax 
exempt organizations is to review decision of 
Commissioner of' Internal Revenue. 26 
U.S.C.A. §§ 501(c)(3), 7428. 

4. Federal Courts <1?776, 850.1 
Court of Appeals reviews findings of fact 

for clear error and legal conclusions de novo. 

5. Internal Revenue <1?4692.1 
Court of Appeals review is limited to 

record before Tax Court, and new evidence 
may, not be submitted on appeal. 26 
U.S.C.A. § 7482(a)(I). 

6. Internal Revenue <1?4048, 4052, 4064 
For organization to pass operational test 

in order to obtain tax exempt status, it must 
engage primarily in activities which accom
plish one or more of exempt purposes, orga
nization's net earnings may not inure to ben
efit of private shareholders or individuals, 
organization must not expend substantial 
part of resources attempting to influence leg
islation or political campaigns, and organiza
tions seeking exemption from taxes must 
serve valid public purpose and confer public 
benefit. 26 U.S.C.A § 501(c)(3). 

7. Internal Reveitue <1?4048 
Organization, must be operated exclu

sively for exempt purpose to qualify for char
itable income tax exemption. 26 U.S.C.A 
§ 501(c)(3); 26 C.F.R. § 1.501(c)(3)-1(b). 

8. Internal Revenue <1?4071 
Burden was on taxpayer to prove that it 

was entitled to charitable income tax exemp
tion. 26 U.S.C.A § 501(c)(3). 

9. Internal Revenue <1?4071 
Determination that counseling services 

provided by nonprofit organization promoting 
promajority agenda were not .exclusively 
charitable in nature for purposes of charita
ble income tax exemption was supported by 
evidence that organization was unable to doc
ument amount of calls received on counseling 
line per month, in absence of evidence as to 
training of its counselors, advertising of its 

§ 1.501(c)(3)-l(b). 

10., Internal Revenue CS=>4071 

Determination that legal activities per
formed by nonprofit organization promoting 
promajority agenda were not exclusively 
charitable in nature for purposes of charita
ble income tax exemption was supported by 
evidence that, while precedential value of 
First Amendment litigation had some collat
eral benefit which inured to general public, 
primary purpose of litigation was to advance 
interests of organization. 26 U .S.C.A 
§ 501(c)(3); 26 C.F.R. § 1.501(c)(3)-l(b). 

11. Internal Revenue <1?4048 

N oncharitable social services and legal 
services provided by nonprofit organization 
promoting promajority agenda were not in
substantial and, therefore, organization was 
not entitled to charitable income tax exemp
tion, where non charitable services comprised 
approximately 45% of organization'S activi-' 
ties. 26 U.S.C.A § 501(c)(3); 26 C.F.R. 
§ 1.501(c)(3)-I(b). 

Richard Barrett, Learned, MS, for appel
lant. 

David L. Jordan, Acting Chief Counsel, 
I.R.S., Gary R. Allen, Chief, Steven W. 
Parks, Appellate Section, Tax Div., Dept. of 
Justice, Loretta Argrett, Asst. Atty. Gen., 
Kenneth L. Greene, Reviewer, Appellate Sec
tion, Tax Div., Washington, DC, for appellee. 

Appeal from a Decision of the' United 
States Tax Court. 

Before DUHE, WIENER and STEWART, 
Circuit Judges. 

PER CURIAM: 

Appellant, The Nationalist Movement, a 
Mississippi non-profit corporation, appeals 
from judgment entered by the United States 
Tax Court denying tax exempt status under 
I.R.C. § 501(c)(3). We affirm. 
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I. FACTS 

Appellant is a non-profit organization 
which promotes a "pro-majority" agenda, fa
voring democracy, majority-rule and Ameri
can nationality. Appellant claims to conduct 
various social service programs for the poor 
and disadvantaged. These services allegedly 
consist of "counseling" services and First 
Amendment litigation. In addition, Appel
lant publishes pamphlets, brochures, studies, 
polls and a newspaper. Appellant claims tax 
exemption as a corporation organized pri
marily for charitable purposes and secondari
ly for educational purposes. 

Appellant applied to the Internal Revenue 
Service (IRS or Commissioner) for 501(c)(3) 
exemption in December 1987. After some 
discussion and correspondence between the 
parties, the IRS issued a final adverse ruling 
stating, 

Your activities demonstrate that you are 
not operated exclusively for exempt chari
table or educational purposes as required 
by section 501(c)(3). Furthermore, you 
are operated in furtherance of a substan
tial nonexempt private purpose. 

In 1991 Appellant filed a declaratory judg
ment action in the United States Tax Court, 
appealing the Commissioner's decision. I 

Appellant sought relief on various grounds 
including, inter alia, that the Commissioner 
had erred in his deterntination that Appellant 
is not operated exclusively for exempt chari
table and educational purposes and that cer
tain IRS regulations were unconstitutional on 
their face or as applied.2 During the course 
of the Tax Court proceedings, Appellant filed 
a Motion to Compel Discovery and a Motion 
Under Tax Court Rule 217 to supplement 'the 
administrative record. The Tax Court de-" 
nied both motions because its review was 

I. See !.R.C. § 7428(a). 

2. Specifically, Appellant challenges Rev.Proc. 
86-43, 1986-2 cs. 729 which sets out the 
"methodology test". The IRS uses the methodol
ogy test to detennine "when advocacy of a par
ticular viewpoint or position by an organization 
is considered educational within the meaning of 
section 501(c)(3) of the Internal Revenue Code, 
and within the meaning of section 1.501 (c)(3)
l(d)(3) of the Income Tax Regulations." Rev. 
Proc. 86-43, 1986-2 CB. 729 at § I. 

limited to the administrative record, and en
tered declaratory judgment for the Appellee. 

Appellant appeals_.t~ holding of the Tax 
Court on several grounds. First, Appellant 
claims that the court erred in refusing to 
allow additional discovery and by refusing to 
allow supplementation of the administrative 
record. Second, Appellant claims that the 
court erred in finding that its legal and coun
seling services are not charitable. Finally, 
Appellant claims that certain revenue proce
dures, on their face or as applied, violate 
"due process and equal protection under the 
First, Fifth and Fourteenth Amendments." 
Because we find that the Tax Court correctly 
decided the first two issues, we need not 
address the constitutionality of the revenue 
procedures. 

II. DISCOVERY ISSUES 

[1] Tax Court Rule 217(a) provides that 
"[o]nly with the permission of the Court, 
upon good cause shown, will any party be 
permitted to introduce before the Court any 
evidence other than that presented before 
the Internal Revenue Service and contained 
in the administrative record as so defined." 
We review the decision of the Tax Court to 
exclude additional evidence under an abuse 
of discretion standard. See Tamko Asplwlt 
Prod.,' Inc. v. Cammissioner, 658 F.2d 735, 
738--39 (10th Cir.1981). 

Appellant attempted to supplement the ad
ministrative record by two methods. First, 
Appellant requested discovery from the IRS 
which it claimed would show disparate appli
cation of the Tax Code. Second, . Appellant 
attempted to attach a "Brandeis Brief' in 
support of its constitutional claims. Appel
lant's only arguments as to "good cause" 
center around its claims that the information 
was necessary to receive a "fair trial." The 

The D.C. Circuit, in Big Mama Rag. Inc. v. 
United States, 631 F.2d 1030 (D.CCir.1980), 
found 26 C.F.R. § L50!(c)(3)-I(d)(3) unconstitu
tionally vague. Rev.Proc. 86-43 attempts to re
duce the vagueness in the application of 
§ I.S0t(c)(3}-I(d)(3). The constitutionality of 
this test has not been decided by any circuit. 
However. the D.C. Circuit discussed the test with 
approval in National Alliance v. United States. 
710 F.2d 868 (D.C.Cir.1983). 
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Tax Court denied both motions because Ap- B. 501(c)(9) Exemption 

pellant failed to show good cause why the 
information could not have been submitted 
during the administrative process. 

[2,3] We find no abuse of discretion in 
the Tax Court's holding. The purpose oithe 
declaratory judgment action under LR.C. 
§ 7428 is to review the Commissioner's deci
sion. Section 7428 does not provide for a 
trial de 1WVO. "To allow the party seeking 
[declaratory judgment] to freely bring new 
evidence before the Tax Court would amount 
to a bypass of the Service's administrative 
remedies since the Tax Court would be con
sidering factual contentions the IRS had no 
opportunity to consider." Tamko Asphalt 
Prod., Inc. v. Commissioner, 658 F.2d at 739. 
The Appellant had the burden of establishing 
its entitlement to exemption during the ad
ministrative process. See Senior Citizens 
Stores, Inc. v. United States, 602 F.2d 711, 
713 (5th Cir.1979). Failure to carry this 
hurden may not be remedied by disregarding 
the statutory scheme established by Con
gress. 

III. EXEMPTION ANALYSIS 

A Standard of Review 

[4,5] Title 26, section 7482(a)(1) provides 
that "The United States Courts of Appeals 
... shall have exclusive jurisdiction to review 
the decisions of the Tax Court .. , in the 
same manner and to the same extent as 
decisions of. the district courts in civil actions 
tried without a jury .... " Thus, we review 
findings of fact for clear error and legal 
conclusions de 1WVO. Estate of Clayt.on v. 
Cammissioner, 976 F.2d 1486, 1490 (5th Cir. 
1992). Our review is limited to the record 
before the Tax Court, and new evidence may 
not be submitted on appeal. See Hintz v. 
Cammissioner, 712 F.2d 281, 286 (7th Cir. 
1983). A finding that a corporation is not 
operated exclusively for charitable purposes 
cannot be' disturbed unless clearly erroneous. 
Senior Citizens Stores v. United States, 602 
F.2d at 713. 

3. "[T]he tenn 'articles of organization' or 'arti
cles' includes the trust instrument. the corporate 
charter, the articles of association, or any other 

Section 501(c)(3) of the Internal Revenue 
Code provides tax exemption for: 

Corporations ... organized and operated 
exclusively for religious, charitable, scienti
fic, testing for public safety, literary, or 
educational activities . . . no part of the net 
earnings, of which inures to the benefit of 
any private shareholder or individual, no 
substantial part of the activities of which is 
carrying on propaganda, or otherwise at
tempting, to influence legislation (except as 
otherwise provided in subsection (h», and 
which does not participate in, or intervene 
in (including the publishing or distributing 
of statements), any political campaign on 
behalf of (or in opposition to) any candi
date for public office. 

To be declared exempt under this section, a 
corporation must be organized and operated 
exclusively for one or more exempt purposes. 
26 C.F.R. § 1.501(c)(3)-1. The treasury reg
ulations set out two tests to determine 
whether an organization meets this criteria. 
Id. A corporation must first satisfy the "or
ganizational test." The organizational test is 
satisified if the "articles of organi2ation": 3 

(a) Limit the purposes of such organiza
tion to one or more exempt purposes; and 

(b) Do not expressly empower the organi
zation to engage, otherwise than as an 
insubstantial part of its activities, in activi
ties which in themselves are not in further
ance of one or more exempt purposes. 

26 C.F.R. § 1.501(c)(3)-1(b). There is no 
dispute in this instance that Appellant satis
fies the organi2ational test. 

[6] Once the organizational test is satis
fied" the organization must also show that it 
satisfies the "operational test." The opera
tional test consists of four elements: 

First, the organi2ation must engage pri
marily in activities which accomplish one 
or more of the exempt purposes specified 
in § 501(c)(3). Second, the organization's 
net earnings may not inure to the benefit 
of private shareholders or individuals. 

written instrument by which an organization is 
created," 26 C.F.R, § I.S01(c)(3)-l(b)(v). 

I, 
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Third, the organization must not expend a 
substantial part of its resources attempting 
to influence legislation or political cam
paigns. Courts have imposed a fourth ele
ment. Organizations seeking exemption 
from taxes must serve a valid purpose and 
confer a public benefit. 

Church of Scientology v. Commissioner, 823 
F.2d 1310, 1315 (9th Cir.1987), cert. denied, 
486 U.S. 1015, 108 S.Ct. 1752, 100 L.Ed2d 
214 (1988). Only the first element is in 
contention in this appeal. 

C. Exempt Purpose 

[7] An organization must be operated ex
clusively for an exempt purpose to qualify for 
exemption under § 501(c)(3). "An organiza
tion will not be so regarded if more than an 
insubstantial part of its activities is not in 
furtherance of an exempt purpose." 26 
C.F.R. § 1.501(c)(3)-1(c)(1). "[T]he presence 
of a single [non-exempt] purpose, if substan
tial in nature, will destroy the exemption 
regardless of the number or importance of 
truly [exempt] purposes." Better Business 
Bureau v. United States, 326 U.S. 279, 283, 
66 S.Ct. 112, 114, 90 L.Ed. 67 (l945); Hutch· 
inson Baseball Enter., Inc. v. Cammissioner, 
696 F.2d 757, 762 (lOth Cir.l982). 

[8] Appellant lists its activities, based on 
percentage of time expended, as follows: "so
cial service, 25%; legal (First Amendment), 
20%; TV, broadcasting, 20%; administration, 
10%; publishing, 10%; forums, speeches, 5%; 
classes, training, 5%; and miscellaneous, 
5%." The Tax Court found that neither Ap
pellant's social services nor the legal activi
ties (together amounting to 45% of Appel
lant's activities) qualified as charitable pur
poses under § 501(c)(3).4 The burden is on 
the Appellant to prove that it is entitled to 
the exemption. See Senior Citizens Stores, 
Inc. v. United States, 602 F.2d at 713. 
Therefore, Appellant had the duty to present, 

4. "The. tenn 'charitable' is used in section 
50I(c)(3) in its generally accepted legal sense 
and is, therefore. not to be construed as limited 
by the separate enumeration in section 50I(c)(3) 
of other tax exempt purposes which may fall 
within the broad outlines of 'charity' as devel
oped by judicial decisions. Such tenn includes: 
Relief of the poor and distressed or of the under
privileged; advancement of religion; advance
ment of education or science; erection or main-

during the administrative process,. evidence 
establishing its exempt status. See Church 
of Scientology v. Commissioner, 823 F.2d at 
1317. 

1. Social Services 

[9] Appellant's primary social service is 
an alleged telephone counseling line. Appel
lant claims this line is primarily a clearing 
house for services, which refers callers to 
"appropriate government or social service 
agencies (such as Social Security Administra
tion, Veterans' Department, drug counseling 
and the like)." The Tax Court found Appel
lant's explanation of its counseling activities 
to be insufficient and inconsistent. For ex
ample, Appellant submitted two separate 
documents regarding the number of calls 
received per month. The first document 
states the approximate number of calls to be 
30, while the second states the approximate 
number of calls to be in "excess of 100". 

Appellant's evidence of its counseling activ
ities consists of a copy from a telephone book 
listing Appellant's name under the heading of 
"Community Service Numbers," a one page 
document entitled "TNM Counseling Guide
lines," "recap" (purporting to break down the 
calls received by type) and Appellant's con
tention that the majority of calls are fielded 
by Richard Barrett, "a practicing attorney, 
with college credits in psychology, education 
and related fields." Appellant provides no 
other information as to the training of its 
counselors, advertising of its services or 
scope of its counseling. On the record pre
sented, we find that the Tax Court's detenni
nation that Appellant's counseling services 
were not exclusively charitable in nature was 
not clearly erroneous. 

2. Legal Services 

[10] Once again, Appellant provided very 
little information to the IRS regarding its 

tenance of public buildings. monuments or 
works; lessening of the burdens of Government; 
and promotion of social welfare by organization 
designed to accomplish any of the above pur
poses, or (0 to lessen neighborhood tensions; (ii) 
to eliminate prejudice and discrimination; (iii) to 
defend human and ciyil rights secured by law; or 
(iv) to combat community deterioration and juve
nile delinquency .. · 26 C.F.R. § 1.50I(c)(3)
I(d)(2). 
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activities. Appellant itself was the interested ing conversion, violation of Texas Fair Debt 
party in the majority of its litigation. While Collection Act, wrongful foreclosure, and oth
the precedential value of First Amendment er claims, after mortgagee seized mortgaged 
litigation has some collateral benefit which property occupied by sole shareholder and 
inures to the general public, the primary wife under agreed 'occupancy order following 
purpose of the litigation was to advance the foreclosure. After removal, the United 
interests of the Appellant. On the record States District Court for the Western Dis
presented, we hold that the Tax Court's find- trict of Texas, H.F. Garcia, J., dismissed 
ing that Appellant's legal activities were not action and denied wife's motion to remand. 
primarily for charitable purposes was not Wife appealed. The Court of Appeals, Rob
clearly erroneous. ert M. Parker, Circuit Judge, held that Dis

IV. CONCLUSION 

[11] By its own admission, Appellant's 
social services and legal services jointly com
prise approximately 45% of its activities. 
Having found that neither Appellant's social 
services nor legal serviCes were primarily for 
the benefit of the public, the Tax Court prop· 
erly found as a matter of law that Appellant's 
non-exempt activities were more than insub
stantial." Appellant is therefore not entitled 
to an I.R.C. § 501(c)(3) exemption. 

After a thorough review of the record, we 
conclude that the Tax Court's holding was 
not clearly erroneous. The decision of the 
United States Tax Court is AFFIRMED. 

Helen Ruth MANGES, Plaintiff
Appellant, 

v. 

McCAMISH, MARTIN, BROWN & LOEF
FLER, P.C., McCamish, Martin & Loef
fler, P.C., J. Patrick Deely, and Kevin 
Warburton, Defendants-Appellees. 

No. 94-50115 
Summary Calendar. 

United States Court of Appeals, 
Fifth Circuit. 

Nov. 7, 1994. 

Wife of sole shareholder of corporate 
mortgagor sued mortgagee's attorneys alleg-

S. Because Appellant's non-exempt social and le
gal activities are themselves sufficient to defeat 
exemption, we need not consider Appellant's 

trict Court had ancillary jurisdiction over 
wife's action pursuant to stipulation and 
agreement incorporated into final judgment 
in foreclosure action providing for exclusive 
jurisdiction in federal court. 

Affirmed. 

1. Removal of Cases ~10;7(9) 

Court of Appeals had jurisdiction over 
district court's denial of motion to remand to 
state court, where motion was coupled with 
appeal of final judgment. 

2. Compromise and Settlement ~21 

Federal Courts ~21 

District court had ancillary jurisdiction 
over action by "wife of sole shareholder of 
corporate mortgagor alleging that mortgag
ee's attorneys violated agreed occupancy or
der in seizing property after foreclosure pur
suant to stipulation and agreement incorpo
rated into district court's final judgment of 
foreclosure explicitly providing for exclusive 
jurisdiction in federal court of any action 
involving mortgagee that would have effect 
on enforcement of agreement or final judg
ment; concurrent jurisdiction in state court 
was eliminated and district court retained 
subject matter jurisdiction. 

3. Compromise and Settlement ~72 

District court may retain subject matter 
jurisdiction when parties' settlement agree
ment providing for exclusive jurisdiction in 

contention that the methodology test used to 
evaluate its educational activities is unconstitu
tional. 
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BOB JONES UNIVERSITY v. UNITED STATES 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT 

No. 81-3. Argued October 12, 1982-Decided May 24, 1983* 

Section 501(c)(3) of the Internal Revenue Code of 1954 (lRC) provides that 
"[c]orporations ... organized and operated exclusively for religious, 
charitable ... or educational purposes" are entitled to tax exemption. 
Until 1970, the Internal Revenue Service (IRS) granted tax-exempt sta
tus under § 501(c)(3) to private schools, independent of racial admissions 
policies, and granted charitable deductions for contributions to such 
schools under § 170 of the IRC. But in 1970, the IRS concluded that it 
could no longer justify allowing tax-exempt status under § 501(c)(3) to 
private schools that practiced racial discrimination, and in 1971 issued 
Revenue Ruling 71-447 providing that a private school not having a ra
cially nondiscriminatory policy as to students is not "charitable" within 
the common-law concepts reflected in §§ 170 and 501(c)(3). In No. 81-3, 
petitioner Bob Jones University, while permitting unmarried Negroes to 
enroll as students, denies admission to applicants engaged in an inter
racial marriage or known to advocate interracial marriage or dating. 
Because of this admissions policy, the IRS revoked the University's tax
exempt status. After paying a portion of the federal unemployment 
taxes for a certain taxable year, the University filed a refund action in 
Federal District Court, and the Government counterclaimed for unpaid 
taxes for that and other taxable years. Holding that the IRS exceeded 
its powers in revoking the University's tax-exempt status and violated 
the University's rights under the Religion Clauses of the First Amend
ment, the District Court ordered the IRS to refund the taxes paid 
and rejected the counterclaim. The Court of Appeals reversed. In 
No. 81-1, petitioner Goldsboro Christian Schools maintains a racially dis
criminatory admissions policy based upon its interpretation of the Bible, 
accepting for the most part only Caucasian students. The IRS deter
mined that Goldsboro was not an organization described in § 501(c)(3) 
and hence was required to pay federal social security and unemployment 
taxes. After paying a portion of such taxes for certain years, Goldsboro 
filed a refund suit in Federal District Court, and the IRS counterclaimed 
for unpaid taxes. The District Court entered summary judgment for 

*Together with No. 81-1, Goldsboro Christian Schools, Inc. v. United 
States, also on certiorari to the same court. 
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the IRS, rejecting Goldsboro's claim to tax-exempt status under § 501(c) 
(3) and also its claim that the denial of such status violated the Religion 
Clauses of the First Amendment. The Court of Appeals affirmed. 

Held: Neither petitioner qualifies as a tax-exempt organization under 
§ 501(c)(3). Pp. 585-605. 

(a) An examination of the IRC's framework and the background of 
congressional purposes reveals unmistakable evidence that underlying 
all relevant parts of the IRC is the intent that entitlement to tax ex
emption depends on meeting certain common-law standards of charity
namely, that an institution seeking tax-exempt status must serve a pub
lic purpose and not be contrary to established public policy. Thus, to 
warrant exemption under § 501(c)(3), an institution must fall within a 
category specified in that section and must demonstrably serve and be in 
harmony with the public interest, and the institution's purpose must not 
be so at odds with the common community conscience as to undermine 
any public benefit that might otherwise be conferred. Pp. 585-592. 

(b) The IRS's 1970 interpretation of § 501(c)(3) was correct. It would 
be wholly incompatible with the concepts underlying tax exemption to 
grant tax-exempt status to racially discriminatory private educational 
entities. Whatever may be the rationale for such private schools' poli
cies, racial discrimination in education is contrary to public policy. Ra
cially discriminatory educational institutions cannot be viewed as confer
ring a public benefit within the above "charitable" concept or within the 
congressional intent underlying § 501(c)(3). Pp. 592-596. 

(c) The IRS did not exceed its authority when it announced its inter
pretation of § 501(c)(3) in 1970 and 1971. Such interpretation is wholly 
consistent with what Congress, the Executive, and the courts had previ
ously declared. And the actions of Congress since 1970 leave no doubt 
that the IRS reached the correct conclusion in exercising its authority. 
pp. 596-602. 

(d) The Government's fundamental, overriding interest in eradicating 
racial discrimination in education substantially outweighs whatever bur
den denial of tax benefits places on petitioners' exercise of their religious 
beliefs. Petitioners' asserted interests cannot be accommodated with 
that compelling governmental interest, and no less restrictive means are 
available to achieve the govermental interest. Pp. 602-604. 

(e) The IRS properly applied its policy to both petitioners. Golds
boro admits that it maintains racially discriminatory policies, and, con
trary to Bob Jones University's contention that it is not racially discrimi
natory, discrimination on the basis of racial affiliation and association is a 
form of racial discrimination. P. 605. 

No. 81-1, 644 F. 2d 879, and No. 81-3, 639 F. 2d 147, affirmed. 



576 OCTOBER TERM, 1982---

Syllabus 461 U. S. 

BURGER, C. J., delivered the opinion of the Court, in which BRENNAN, 
WHITE, MARSHALL, BLACKMUN, STEVENS, and O'CONNOR, JJ., joined, 
and in Part III of which POWELL, J., joined. POWELL, J., filed an opinion 
concurring in part and concurring in the judgment, post, p. 606. REHN
QUIST, J., filed a dissenting opinion, post, p. 612. 

William G. McNairy argued the cause for petitioner in 
No. 81-1. With him on the briefs were Claude C. Pierce, 
Edward C. Winslow, and John H. Small. William Bentley 
Ball argued the cause for petitioner in No. 81-3. With him 
on the briefs were Philip J. Murren and Richard E. Connell. 

Assistant Attorney General Reynolds argued the cause for 
the United States in both cases. With him on the briefs 
were Acting Solicitor General Wallace and Deputy Assistant 
Attorney General Cooper. 

William T. Coleman, Jr., pro se, by invitation of the 
Court, 456 U. S. 922, argued the cause as amicus curiae 
urging affirmance. With him on the brief were Richard 
C. Warmer, Donald T. Bliss, John W. Stamper, Ira M. 
Feinberg, and Eric Schnapper.t 

tBriefs of amici curiae urging reversal in No. 81-3 were filed by Earl 
W. Trent, Jr., and John W. Baker for the American Baptist Churches in 
the U. S. A. et al.; by William H. Ellis for the Center for Law and Reli
gious Freedom of the Christian Legal Society; by Forest D. Montgomery 
for the National Association of Evangelicals; and by Congressman Trent 
Lott, pro se. 

Briefs of amici curiae urging affirmance in both cases were filed by N a
'dine Strossen, E. Richard Larson, and Samuel Rabinove for the American 
Civil Liberties Union et al.; by Harold P. Weinberger, Lawrence S. Rob
bins, Justin J. Finger, Jeffrey P. Sinensky, and David M. Raim for the 
Anti-Defamation League ofB'nai B'rith; by John H. Pickering, William T. 
Lake, and Adam Yarmolinsky-for Independent Sector; by Amy Young
Anawaty, David Carliner, Burt Neuborne, and Harry A. Inman for the 
International Human Rights Law Group; by Robert H. Kapp, Walter A. 
Smith, Jr., Joseph M. Hassett, David S. Tatel, Richard C. Dinkelspiel, 
William L. Robinson, Norman J. Chachkin, and Frank R. Parker for the 
Lawyers' Committee for Civil Rights Under Law; by Thomas I. ,Atkins, 
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CHIEF JUSTICE BURGER delivered the opinion of the 
Court. 

We granted certiorari to decide whether petitioners, non
profit private schools that prescribe and enforce racially dis
criminatory admissions standards on the basis of religious 
doctrine, qualify as tax-exempt organizations under § 501(c) 
(3) of the Internal Revenue Code of 1954. 

I 

A 

Until 1970, the Internal Revenue Service granted tax
exempt status to private schools, without regard to their 
racial admissions policies, under § 501(c)(3) of the Internal 
Revenue Code, 26 U. S. C. § 501(c)(3), I and granted chari-

J. Harold Flannery, and Robert D. Goldstein for the National Association 
for the Advancement of Colored People et al.; by Leon Silvennan, Linda 
R. Blumkin, Ann F. Thomas, Marla G. Simpson, and Jack Greenberg for 
the NAACP Legal Defense and Educational Fund, Inc.; by Harry K. 
Mansfield for the National Association of Independent Schools; by Charles 
E. Daye for the North Carolina Association of Black Lawyers; by Earle K. 
Moore for the United Church of Christ; and by Lawrence E. Lewy, pro se. 

Briefs of amici curiae in both cases were filed by Martin B. Cowan and 
Dennis Rapps for the National Jewish Commission on Law and Public Af
fairs; and by Laurence H. Tribe, pro se, and Bernard Wolfman, pro se. 

I Section 501(c)(3) lists the following organizations, which, pursuant to 
§ 501(a), are exempt from taxation unless denied tax exemptions under 
other specified sections of the Code: 
"Corporations, and any community chest, fund, or foundation, organized 
and operated exclusively for religious, charitable, scientific, testing for 
public safety, literary, or educational purposes, or to foster national or in
ternational amateur sports competition (but only if no part of its activities 
involve the provision of athletic facilities or equipment), or for the preven
tion of cruelty to children or animals, no part of the net earnings of which 
inures to the benefit of any private shareholder or individual, no substan
tial part of the activities of which is carrying on propaganda, or otherwise 
attempting, to influence legislation ... , and which does not participate in, 
or intervene in (including the publishing or distributing of statements), any 

.: 

.1 
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table deductions for contributions to such schools under § 170 
of the Code, 26 U. S. C. § 170.2 

On January 12, 1970, a three-judge District Court for the 
District of Columbia issued a preliminary injunction prohibit
ing the IRS from according tax-exempt status to private 
schools in Mississippi that discriminated as to admissions on 
the basis of race. Green v. Kennedy, 309 F. Supp. 1127, ap
peal dism'd sub nom. Cannon v. Green, 398 U. S. 956 (1970). 
Thereafter, in July 1970, the IRS concluded that it could 
"no longer legally justify allowing tax-exempt status [under 
§ 501(c)(3)] to private schools which practice racial discrim
ination." IRS News Release, July 7, 1970, reprinted in 
App. in No. 81-3, p. A235. At the same time, the IRS an
nounced that it could not "treat gifts to such schools as chari
table deductions for income tax purposes [under § 170]." 
Ibid. By letter dated November 30, 1970, the IRS formally 
notified private schools, including those involved in this liti
gation, of this change in policy, "applicable to all private 
schools in the United States at all levels of education." See 
id., at A232. . 

On June 30,1971, the three-judge District Court issued its 
opinion on the merits of the Mississippi challenge. Green v. 
Connally, 330 F. Supp. 1150, summarily aff'd sub nom. Coit 
v. Green, 404 U. S. 997 (1971). That court approved the 
IRS's amended construction of the Tax Code. The court also 
held that racially discriminatory private schools were not en
titled to exemption under § 501(c)(3) and that donors were not 
entitled to deductions for contributions to such schools under 
§ 170. The court permanently enjoined the Commissioner of 

political campaign on behalf of any candidate for public office." (Emphasis 
added.) 

'Section 170(a) allows deductions for certain "charitable contributions." 
Section 170(c)(2)(B) includes within the definition of "charitable contribu
tion" a contribution or gift to or for the use of a corporation "organized and 
operated exclusively for religious, charitable, scientific, literary, or educa
tional purposes .... " 



BOB JONES UNIVERSITY v. UNITED STATES 579 

574 Opinion of the Court 

Internal Revenue from approving tax-exempt status for any 
school in Mississippi that did not publicly maintain a policy of 
nondiscrimination. 

The revised policy on discrimination was formalized in 
Revenue Ruling 71-447, 1971-2 Cum. Bull. 230: 

"Both the courts and the Internal Revenue Service have 
long recognized that the statutory requirement of being 
'organized and operated exclusively for religious, chari
table, ... or educational purposes' was intended to ex
press the basic common law concept [of 'charity'] .... 
All charitable trusts, educational or otherwise, are sub
ject to the requirement that the purpose of the trust may 
not be illegal or contrary to public policy." 

Based on the "national policy to discourage racial discrimina
tion in education," the IRS ruled that "a [private] school not 
having a racially nondiscriminatory policy as to students is 
not 'charitable' within the common law concepts reflected in 
sections 170 and 501(c)(3) of the Code." [d., at 231.3 

The application of the IRS construction of these provisions 
to petitioners, two private schools with racially discrimina
tory admissions policies, is now before us. 

B 

No. 81-3, Bob Jones University v. United States 
Bob Jones University is a nonprofit corporation located in 

Greenville, S. C.' Its purpose is "to conduct an institution 

3 Revenue Ruling 71-447, 1971-2 Cum. Bull. 230, defined "racially non
discriminatory policy as to students" as meaning that 
"the school admits the students of any race to all the rights, privileges, 
programs, and activities generally accorded or made available to students 
at that school and that the school does not discriminate on the basis of race 
in administration of its educational policies, admissions policies, scholarship 
and loan programs, and athletic and other school-administered programs." 

• Bob Jones University was founded in Florida in 1927. It moved to 
Greenville, S. C., in 1940, and has been incorporated as an eleemosynary 
institution .in South Carolina since 1952. 
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oflearning. . . ,giving special emphasis to the Christian reli
gion and the ethics revealed in the Holy Scriptures." Cer
tificate of Incorporation, Bob Jones University, Inc., of 
GreenviIIe, S. C., reprinted in App. in No. 81-3, p. A1l9. 
The corporation operates a school with an enrollment of ap
proximately 5,000 students, from kindergarten through col
lege and graduate school. Bob Jones University is not affili
ated with any religious denomination, but is dedicated to the 
teaching and propagation of its fundamentalist Christian reli
gious beliefs. It is both a religious and educational institu
tion. Its teachers are required to be devout Christians, and 
all courses at the University are taught according to the 
Bible. Entering students are screened as to their religious 
beliefs, and their public and private conduct is strictly regu
lated by standards promulgated by University authorities. 

The sponsors of the University genuinely believe that the 
Bible forbids interracial dating and marriage. To effectuate 
these views, Negroes were completely excluded until 1971. 
From 1971 to May 1975, the University accepted no applica
tions from unmarried Negroes,· but did accept applications 
from Negroes married within their race. 

Following the decision of the United States Court of 
Appeals for the Fourth Circuit in McCrary v. Runyon, 515 
F. 2d 1082 (1975), aff'd, 427 U. S. 160 (1976), prohibiting ra
cial exclusion from private schools, the University revised its 
policy. Since May 29, 1975, the University has permitted 
unmarried Negroes to enroll; but a disciplinary rule prohibits 
interracial dating and marriage. That rule reads: 

"There is to be no interracial dating. 
"1. Students wh~ ar:e partners in an interracial mar

riage will be expelled. 

'Beginning in 1973, Bob Jones University instituted an exception to this 
rule, allowing applications from unmarried Negroes who had been mem
bers of the University staff for four years or more. 
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"2. Students who are members of or affiliated with 
any group or organization which holds as one of its goals 
or advocates interracial marriage will be expelled. 

"3. Students who date outside of their own race will 
be expelled. 

"4. Students who espouse, promote, or encourage oth
ers to violate the University's dating rules and regula
tions will be expelled." App. in No. 81-3, p. A197. 

The University continues to deny admission to applicants 
engaged in an interracial marriage or known to advocate 
interracial marriage or dating. [d., at A277. 

Until 1970, the IRS extended tax-exempt status to Bob 
Jones University under § 501(c)(3). By the letter of Novem
ber 30, 1970, that followed the injunction issued in Green v. 
Kennedy, 309 F. Supp. 1127 (DC 1970), the IRS formally 
notified the University of the change in IRS policy, and 
announced its intention to challenge the tax-exempt status of 
private schools practicing racial discrimination in their admis
sions policies. 

Mter failing to obtain an assurance of tax exemption 
through administrative means, the University instituted an 
action in 1971 seeking to enjoin the IRS from revoking the 
school's tax-exempt status. That suit culminated in Bob 
Jones University v. Simon, 416 U. S. 725 (1974), in which 
this Court held that the Anti-Injunction Act of the Internal 
Revenue Code, 26 U. S. C. § 7421(a), prohibited the Univer
sity from obtaining judicial review by way of injunctive ac
tion before the assessment or collection of any tax. 

Thereafter, on Apri116, 1975, the IRS notified the Univer
sity of the proposed revocation of its tax-exempt status. On 
January 19, 1976, the IRS officially revoked the University's 
tax-exempt status, effective as of December 1, 1970, the day 
after the University was formally notified of the change 
in IRS policy. The University subsequently filed returns 
under the Federal Unemployment Tax Act for the period 
from December 1, 1970, to December 31, 1975, and paid a tax 

~ I 

I .' 
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totalling $21 on one employee for the calendar year of 1975. 
Mter its request for a refund was denied, the University in
stituted the present action, seeking to recover the $21 it had 
paid to the IRS. The Government counterclaimed for un
paid federal unemployment taxes for the taxable years 1971 
through 1975, in the amount of $489,675.59, plus interest. 

The United States District Court for the District of South 
Carolina held that revocation of the University's tax-exempt 
status exceeded the delegated powers of the IRS, was im
proper under the IRS rulings and procedures, and violated 
the University's rights under the Religion Clauses of the 
First Amendment. 468 F. Supp. 890, 907 (1978). The court 
accordingly ordered the IRS to pay the University the $21 
refund it claimed and rejected the IRS's counterclaim. 

The Court of Appeals for the Fourth Circuit, in a divided 
opinion, reversed. 639 F. 2d 147 (1980). Citing Green v. 
Connally, 330 F. Supp. 1150 (DC 1971), with approval, the 
Court of Appeals concluded that § 501(c)(3) must be read 
against the background of charitable trust law. To be eligi
ble for an exemption under that section, an institution must 
be "charitable" in the common-law sense, and therefore must 
not be contrary to public policy. In the court's view, Bob 
Jones University did not meet this requirement, since its "ra
cial policies violated the clearly defined public policy, rooted 
in our Constitution, condemning racial discrimination and, 
more specifically, the government policy against subsidizing 
racial discrimination in education, public or privat,e." 639 
F. 2d, at 151. The court held that the IRS acted within its 
statutory authority in revoking the University's tax-exempt 
status. Finally, tl).e Court of Appeals rejected petitioner's 
arguments that the re"ocation of the tax exemption violated 
the Free Exercise and Establishment Clauses of the First 
Amendment. The case was remanded to the District Court 
with instructions to dismiss the University's claim for a 
refund and to reinstate the IRS's counterclaim. 
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C 
No. 81-1, Goldsboro Christian Schools, Inc. v. United States 

Goldsboro Christian Schools is a nonprofit corporation lo
cated in Goldsboro, N. C. Like Bob Jones University, it was 
established "to conduct an institution or institutions of learn
ing ... , giving special emphasis to the Christian religion 
and the ethics revealed in the Holy scriptures." Articles of 
Incorporation ~ 3(a); see Complaint ~ 6, reprinted in App. in 
No. 81-1, pp. 5-6. The school offers classes from kindergar
ten through high school, and since at least 1969 has satisfied 
the State of North Carolina's requirements for secular educa
tion in private schools. The school requires its high school 
students to take Bible-related courses, and begins each class 
with prayer. 

Since its incorporation in 1963, Goldsboro Christian 
Schools has maintained a racially discriminatory admissions 
policy based upon its interpretation of the Bible.6 Golds
boro has for the most part accepted only Caucasians. On 
occasion, however, the school has accepted children from 
racially mixed marriages in which one of the parents is 
Caucasian. 

Goldsboro never received a determination by the IRS that 
it was an organization entitled to tax exemption under 
§501(c)(3). Upon audit of Goldsboro's records for the years 
1969 through 1972, the IRS determined that Goldsboro was 
not an organization described in § 501(c)(3), and therefore 
was required to pay taxes under the Federal Insurance 
Contribution Act and the Federal Unemployment Tax Act . 

• According to the interpretation espoused by Goldsboro, race is de
tennined by descendance from one of Noah's three sons-Ham, Shem, and 
Japheth. Based on this interpretation, Orientals and Negroes are Ham
itic, Hebrews are Shemitic, and Caucasians are Japhethitic. Cultural or 
biological mixing of the races is regarded as a violation of God's command. 
App. in No. 81-1, pp. 40-41. 
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Goldsboro paid the IRS $3,459.93 in withholding, social 
security, and unemployment taxes with respect to one 
employee for the years 1969 through 1972. Thereafter, 
Goldsboro filed a suit seeking refund of that payment, claim
ing that the school had been improperly denied § 501(c)(3) 
exempt status.' The IRS counterclaimed for $160,073.96 in 
unpaid social security and unemployment taxes for the years 
1969 through 1972, including interest and penalties.s 

The District Court for the Eastern District of North Caro
lina decided the action on cross-motions for summary judg
ment. 436 F. Supp. 1314 (1977). In addressing the motions 
for summary judgment, the court assumed that Goldsboro's 
racially discriminatory admissions policy was based upon a 
sincerely held religious belief. The court nevertheless re
jected Goldsboro's claim to tax-exempt status under § 501(c) 
(3), finding that "private schools maintaining racially dis
criminatory admissions policies violate clearly declared fed
eral policy and, therefore, must be denied the federal tax 
benefits flowing from qualification under Section 501(c)(3)." 
Id., at 1318. The court also rejected Goldsboro's arguments 
that denial of tax-exempt status violated the Free Exercise 
and Establishment Clauses of the First Amendment. Ac
cordingly, the court entered summary judgment for the IRS 
on its counterclaim. 

The Court of Appeals for the Fourth Circuit affirmed, 644 
F. 2d 879 (1981) (per curiam). That court found an "identity 
for present purposes" between the Goldsboro case and the' 
Bob Jones University case, which had been decided shortly 

7 Goldsboro also asserted that it was not obliged to pay taxes on lodging 
furnished to its teachers.' It does not ask this Court to review the rejec
tion of that claim. 

8 By stipulation, the IRS agreed to abate its assessment for 1969 and 
most of 1970 to reflect the fact that the I RS did not begin enforcing its pol
icy of denying tax-exempt status to racially discriminatory private schools 
until November 30, 1970. As a result, the amount of the counterclaim was 
reduced to $116,190.99. Id., at 104, 110. 
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before by another panel of that court, and affirmed for the 
. reasons set forth in Bob Jones University. 

We granted certiorari in both cases, 454 U. S. 892 (1981),· 
and we affirm in each. 

II 
A 

In Revenue Ruling 71-447, the IRS formalized the policy, 
first announced in 1970, that § 170 and § 501(c)(3) embrace the 
common-law "charity" concept. Under that view, to qualify 
for a tax exemption pursuant· to § 501(c)(3), an institution 
must show, first, that it falls within one of the eight catego
ries expressly set forth in that section, and second, that its 
activity is not contrary to settled public policy. 

Section 501(c)(3) provides that "[c]orporations ... orga
nized and operated exclusively for religious, charitable ... or 
educational purposes" are entitled to tax exemption. Peti
tioners argue that the plain language of the statute guaran
tees them tax-exempt status. They emphasize the absence 
of any language in the statute expressly requiring all exempt 
organizations to be "charitable" in the common-law sense, 
and they contend that the disjunctive "or" separating the cat
egories in § 501(c)(3) precludes such a reading. Instead, 
they argue that if an institution falls within one or more of 

• After the Court granted certiorari, the Government filed a motion to 
dismiss, informing the Court that the Department of the Treasury in
tended to revoke Revenue Ruling 71-447 and other pertinent rulings and 
to recognize § 501(c)(3) exemptions for petitioners. The Government sug
gested that these actions were therefore moot. Before this Court ruled on 
that motion, however, the United States Court of Appeals for the District 
of Columbia Circuit enjoined the Government from granting § 501(c)(3) 
tax-exempt status to any school that discriminates on the basis of race. 
Wright v. Regan, No. 80-1124 (Feb. 18, 1982) (per curiam order). There
after, the Government informed the Court that it would not revoke the 
Revenue Rulings and withdrew its request that the actions be dismissed as 
moot. The Government continues to assert that the IRS lacked authority 
to promulgate Revenue Ruling 71-447, and does not defend that aspect of 
the rulings below. 



! 
, 
I 

586 OCTOBER TERM, 1982 
---

Opinion of the Court 461 U. S. 

the specified categories it is automatically entitled to exemp
tion, without regard to whether it also qualifies as "chari
table." The Court of Appeals rejected that contention and 
concluded that petitioners' interpretation of the statute 
"tears section 501(c)(3) from its roots." 639 F. 2d, at 151. 

It is a well-established canon of statutory construction that 
a court should go beyond the literal language of a statute if 
reliance on that language would defeat the plain purpose of 
the statute: 

"The general words used in the clause . . . , taken by 
themselves, and literally construed, without regard to 
the object in view, would seem to sanction the claim 
of the plaintiff. But this mode of expounding a statute 
has never been adopted by any enlightened tribunal
because it is evident that in many cases it would defeat 
the object which the Legislature intended to accomplish. 
And it is well settled that, in interpreting a statute, the 
court will not look merely to a particular clause in which 
general words may be used, but will take in connection 
with it the whole statute . .. and the objects and policy of 
the law . ... " Brown v. Duchesne, 19 How. 183, 194 
(1857) (emphasis added). 

Section 501(c)(3) therefore must be.analyzed and construed 
within the framework of the Internal Revenue Code and 
against the background of the congressional purposes. Such 
an examination reveals unmistakable evidence that, under
lying all relevant parts of the Code, is the intent that entitle
ment to tax exemption depends on meeting certain common
law standards of charity-namely, that an institution seeking 
tax-exempt status must serve a public purpose and not be 
contrary to established-public policy. 

This "charitable" concept appears explicitly in § 170 of the 
Code. That section contains a list of organizations virtually 
identical to that contained in § 501(c)(3). It is apparent that 
Congress intended that list to have the same meaning in both 
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sections. to In § 170, Congress used the list of organiza
tions in defining the term "charitable contributions." On its 
face, therefore, § 170 reveals that Congress' intention was 
to provide tax benefits to organizations serving charitable 
purposes. 11 The form of § 170 simply makes plain what com
mon sense and history tell us: in enacting both § 170 and 

"The predecessor of § 170 originally was enacted in 1917, as part of the 
War Revenue Act of 1917, ch. 63, § 1201(2), 40 Stat. 330, whereas the 
predecessor of § 501(c)(3) dates back to the income tax law of 1894, Act of 
Aug: 27, 1894, ch. 349, 28 Stat. 509, see n. 14, infra. There are minor 
differences' between the lists of organizations in the two sections, see gen
erally Liles & Blum, Development of the Federal Tax Treatment of Chari
ties, 39 Law & Contemp. Prob. 6, 24-25 (No.4, 1975) (hereinafter Liles & 
Blum). Nevertheless, the two sections are closely related; both seek to 
achieve the same basic goal of encouraging the development of certain 
organizations through the grant of tax benefits. The language of the two 
sections is in most respects identical, and the Commissioner and the courts 
consistently have applied many of the same standards in interpreting those 
sections. See 5 J. Mertens, Law of Federal Income Taxation § 3l.12 
(1980); 6 id., §§ 34.01-34.13 (1975); B. Bittker & L. Stone, Federal Income 
Taxation 220-222 (5th ed. 1980). To the extent that § 170 "aids in as
certaining the meaning" of § 501(c)(3), therefore, it is "entitled to great 
weight," United States v. Stewart, 311 U. S. 60, 64-65 (1940). See Harris 
v. Commissioner, 340 U. S. 106, 107 (1950). 

II The dissent suggests that the Court "quite adeptly avoids the statute it 
is construing," post, at 612, and "seeks refuge ... by turning to § 170," 
post, at 613. This assertion dissolves when one sees that § 501(c)(3) and 
§ 170 are construed together, as they must be. The dissent acknowledges 
that the two sections are "mirror" provisions; surely there can be no doubt 
that the Court properly looks to § 170 to determine the meaning of 
§ 501(c)(3). .It is also suggested that § 170 is "at best of little usefulness in 
finding the meaning of § 501(c)(3)," since "§ 170(c) simply tracks the re
quirements set forth in § 501(c)(3)," post, at 614. That reading loses sight 
of the fact that § 170(c) defines the term "charitable contribution." The 
plain language of § 170 reveals that Congress' objective was to employ tax 
exemptions and deductions to promote certain charitable purposes. While 
the eight categories of institutions specified in the statute are indeed pre
sumptively charitable in nature, the IRS properly considered principles of 
charitable trust law in determining whether the institutions in question 
may truly be considered "charitable" for purposes of entitlement to the tax 
benefits conferred by § 170 and § 501(c)(3). 

, , 
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§ 501(c)(3), Congress sought to provide tax benefits to chari
table organizations, to encourage the development of private 
institutions that serve a useful public purpose or supplement 
or take the place of public institutions of the same kind. 

Tax exemptions for certain institutions thought beneficial 
to the social order of the country as a whole, or to a particular 
community, are deeply rooted in our history, as in that of 
England. The origins of such exemptions lie in the special 
privileges that have long been extended to charitable trusts. 12 

More than a century ago, this Court announced the caveat 
that is critical in this case: 

"[I]t has now become an established principle of Ameri
can law, that courts of chancery will sustain and pro
tect . . . a gift . . . to public charitable uses, provided 
the same is consistent with local laws and public policy . 
. .. " Perin v. Carey, 24 How. 465, 501 (1861) (emphasis 
added). 

Soon after that, in 1877, the Court commented: 

"A charitable use, where neither law nor public policy 
forbids, may be applied to almost any thing that tends to 
promote the well-doing and well-being of social man." 
Ould v. Washington Hospital for Foundlings, 95 U. S. 
303, 311 (emphasis added). 

12 The fonn and history of the charitable exemption and deduction sec
tions of the various income tax Acts reveal that Congress was guided by 
the common law of charitable trusts. See Simon, The Tax-Exempt Status 
of Racially Discriminatory Religious Schools, 36 Tax L. Rev. 477, 485-489 
(1981) (hereinafter Simon). Congress acknowledged as much in 1969. 
The House Report on the Tax Refonn Act of 1969, Pub. L. 91-172,83 Stat. 
487, stated that the § 501(c)(3) exemption was available only to institutions 
that served "the specified charitable purposes," H. R. Rep. No. 91-413, 
pt. 1, p. 35 (1969), and described "charitable" as "a tenn that has been used 
in the law of trusts for hundreds of years." [d., at 43. We need not con
sider whether Congress intended to incorporate into the Internal Revenue 
Code any aspects of charitable trust law other than the requirements of 
public benefit and a valid public purpose. 
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See also, e. g., Jackson v. Phillips, 96 Mass. 539, 556 (1867). 
In 1891, in a restatement of the English law of charity 13 

which has long been recognized as a leading authority in this 
country, Lord MacNaghten stated: 

"'Charity' in its legal sense comprises four principal divi
sions: trusts for the relief of poverty; trusts for the 
advancement of education; trusts for the advancement 
of religion; and trusts for other purposes beneficial to 
the community, not falling under any of the preceding 
heads." Commissioners v. Pemsel, [1891] A. C. 531, 
583 (emphasis added). 

See, e. g., 4 A. Scott, Law of Trusts §368, pp. 2853-2854 
(3d ed. 1967) (hereinafter Scott). These statements clearly 
reveal the legal background against which Congress enacted 
the first charitable exemption statute in 1894: 14 charities 
were to be given preferential treatment because they provide 
a benefit to society. 

What little floor debate occurred on the charitable exemp
tion provision of the 1894 Act and similar sections of later 
statutes leaves no doubt that Congress deemed the specified 
organizations entitled to tax benefits because they served de
sirable public purposes. See, e. g., 26 Congo Rec. 585-586 

18 The draftsmen of the 1894 income tax law, which included the first 
charitable exemption provision, relied heavily on English concepts of tax
ation; and the list of exempt organizations appears to have been patterned 
upon English income tax statutes. See 26 Congo Rec. 584-588, 6612-6615 
(1894) . 

.. Act of Aug. 27, 1894, ch. 349, § 32, 28 Stat. 556-557. The income tax 
system contained in the 1894 Act was declared unconstitutional, Pollock V. 

Farmers' Loan & Trust Co., 158 U. S. 601 (1895), for reasons unrelated to 
the charitable exemption provision. The terms of that exemption were 
in substance included in the corporate income tax contained in the Payne
Aldrich Tariff Act of 1909, ch. 6, § 38, 36 Stat. 112. A similar exemption 
has been included in every income tax Act since the adoption of the Six
teenth Amendment, beginning with the Revenue Act of 1913, ch. '16, 
§ II(G), 38 Stat. 172. See generally Reiling, Federal Taxation: What Is a 
Charitable Organization?, 44 A. B. A. J. 525 (1958); Liles & Blum. 
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(1894); id., at 1727. In floor debate on a similar provision in 
1917, for example, Senator Hollis articulated the rationale: 

"For every dollar that a man contributes for these public 
charities, educational, scientific, or otherwise, the public 
gets 100 per cent." 55 Congo Rec. 6728. 

See also, e. g., 44 Congo Rec. 4150 (1909); 50 Congo Rec. 
1305-1306 (1913). In 1924, this Court restated the common 
understanding of the charitable exemption provision: 

"Evidently the exemption is made in recognition of the 
benefit which the public derives from corporate activities 
of the class named, and is intended to aid them when 
not conducted for private gain." Trinidad v. Sagrada 
Orden, 263 U. S. 578, 581. 15 . 

In enacting the Revenue Act of 1938, ch. 289, 52 Stat. 447, 
Congress expressly reconfirmed this view with respect to the 
charitable deduction provision: 

"The exemption from taxation of money or property de
voted to charitable and other purposes is based upon the 
theory that the Government is compensated for the loss 
of revenue by its relief from financial burdens which 
would otherwise have to be met by appropriations from 
other public funds, and by the benefits resulting from 
the promotion of the general welfare." H. R. Rep. 
No. 1860, 75th Cong., 3d Sess., 19 (1938).16 

I'That same year, the Bureau of Internal Revenue expressed a similar 
view of the charitable deduction section of the estate tax contained in the 
Revenue Act of 1918, ch. 18, § 403(a)(3), 40 Stat. 1098. The Solicitor of 
Internal Revenue looked to the common law of charitable trusts in constru
ing that provision, and noted that "generally bequests for the benefit and 
advantage of the general public are valid as charities." Sol. Op. 159,111-1 
Cum. Bull. 480, 482 (1924). -

!6 The common-law requirement of public benefit is universally recog
nized by commentators on the law of trusts. For example, the Bogerts 
state: 
"In return for the favorable treatment accorded charitable gifts which 
imply some disadvantage to the community, the courts must find in the 
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A corollary to the public benefit principle is the require
ment, long recognized in the law of trusts, that the purpose of 
a charitable trust may not be illegal or violate established 
public policy. In 1861, this Court stated that a public chari
table use must be "consistent with local laws and public 
policy," Perin v. Carey, 24 How., at 501. Modern com
mentators and courts have echoed that view. See, e. g., 
Restatement (Second) of Trusts §377, Comment c (1959); 
4 Scott § 377, and cases cited therein; Bogert § 378, at 
191-192.17 

When the Government grants exemptions or allows deduc
tions all taxpayers are affected; the very fact of the exemp
tion or deduction for the donor means that other taxpayers 
can be said to be indirect and vicarious "donors." Charitable 
exemptions are' justified on the basis that the exempt entity 
confers a public benefit-a benefit which the society or the 
community may not itself choose or be able to provide, or 
which supplements and advances the work of public insti
tutions already supported by tax revenues. 18 History but-

trust which is to be deemed 'charitable' some real advantages to the public 
which more than offset the disadvantages arising out of special privileges 
accorded charitable trusts." G. Bogert & G. Bogert, Law of Trusts and 
Trustees § 361, p. 3 (rev. 2d ed. 1977) (hereinafter Bogert). 
For other statements of this principle, see, e. g., 4 Scott § 348, at 2770; 
Restatement (Second) of Trusts § 368, Comment b (1959); E. Fisch, 
D. Freed, & E. Schachter, Charities and Charitable Foundations § 256 
(1974). 

"Cf. Tank Truck Rentals, Inc. v. Commissioner, 356 U. S. 30, 35 
(1958), in which this Court referred to "the presumption against congres
sional intent to encourage violation of declared public policy" in upholding 
the Commissioner's disallowance of deductions claimed by a trucking com
pany for fines it paid for violations of state maximum weight laws. 

18 The dissent acknowledges that "Congress intended ... to offer a tax 
benefit to organizations ... providing a public benefit," post, at 614-615, 
but suggests that Congress itself fully defined what organizations provide 
a public benefit, through the list of eight categories of exempt organiza
tions contained in § 170 and § 501(c)(3). Under that view, any nonprofit 
organization that falls within one of the specified categories is automati
cally entitled to the tax benefits, provided it does not engage in expressly 
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tresses logic to make clear that, to warrant exemption under 
§ 501(c)(3), an institution must fall within a category speci
fied in that section and must demonstrably serve and be in 
harmony with the public interest. 19 The institution's pur
pose must not be so at odds with the common community 
conscience as to undermine any public benefit that might 
otherwise be conferred. 

B 
We are bound to approach these questions with full aware

ness that determinations of public benefit and public policy 
are sensitive matters with serious implications for the institu
tions affected; a declaration that a given institution is not 
"charitable" should be made only where there can be no 
doubt that the activity involved is contrary to a fundamental 
public policy. But there can no longer be any doubt that ra
cial discrimination in education violates deeply and widely 
accepted views of elementary justice. Prior to 1954, public 
education in many places still was conducted under the pall of 

prohibited lobbying or political activities. Post, at 617. The dissent thus 
would have us conclude, for example, that any nonprofit organization that 
does not engage in prohibited lobbying activities is entitled to tax exemp
tion as an "educational" institution if it is organized for the" 'instruction or 
training of the individual for the purpose of improving or developing his 
capabilities, '" 26 CFR § 1.501(c)(3}-1(d)(3) (1982). See post, at 623. As 
Judge Leventhal noted in Green v. GonruLlly, 330 F. Supp. 1150, 1160 
(DC), summarily aff'd sub nom. Goit v. Green, 404 U. S. 997 (1971), 
Fagin's school for educating English boys in the art of picking pockets 
would be an "educational" institution under that definition. Similarly, a 
band of former military personnel might well set up a school for intensive 
training of subversives for guerrilla warfare and terrorism in other coun
tries; in the abstraCt, that "school" would qualify as an "educational" insti
tution. Surely Congress had no thought of affording such an unthinking, 
wooden meaning to § 170 and § 501(c)(3) as to provide tax. benefits to "edu
cational" organizations that do not serve a public, charitable purpose. 

19 The Court's reading of § 501(c)(3) does not render meaningless Con
gress' action in specifying the eight categories of presumptively exempt 
organizations, as petitioners suggest. See Brief for Petitioner in No. 81-
1, pp. 18-24. To be entitled to tax-exempt status under § 501(c)(3), an 
organization must first fall within .one of the categories specified by Con
gress, and in addition must serve a valid charitable purpose. 
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Plessy v. Ferguson, 163 U. S. 537 (1896); racial segregation 
in primary and secondary education prevailed in many parts 
of the country. See, e. g., Segregation and the Fourteenth 
Amendment in the States (B. Reams & P. Wilson eds. 
1975)"° This Court's decision in Brown v. Board of Educa
tion, 347 U. S. 483 (1954), signalled an end to that era. Over 
the past quarter of a century, every pronouncement of this 
Court and myriad Acts of Congress and Executive Orders at
test a firm national policy to prohibit racial segregation and 
discrimination in public education. 

An unbroken line of cases following Brown v. Board of 
Education establishes beyond doubt this Court's view that 
racial discrimination in education violates a most fundamental 
national public policy, as well as rights of individuals. 

"The right of a student not to be segregated on racial 
grounds iIi schools ... is indeed so fundamental and per
vasive that it is embraced in the concept of due process 
of law." Cooper v. Aaron, 358 U. S. 1, 19 (1958). 

In Norwood v. Harrison, 413 U. S. 455, 468-469 (1973), we 
dealt with anonpublic institution: 

"[A] private school-even one that discriminates-fulfills 
an important educational function; !wwever, ... [toot] 
legitimate educational function cannot be isolatedfrom 

.. In 1894, when the first charitable exemption provision was enacted, 
racially segregated educational institutions would not have been regarded 
as against public policy. Yet contemporary standards must be considered 
in determining whether given activities provide a public benefit and are 
entitled to the charitable tax exemption. In Walz v. Tax Comm'n, 397 
U. S. 664, 673 (1970), we observed: 
"Qualification for tax exemption is not perpetual or immutable; some 
tax-exempt groups lose that status when their activities take them outside 
the classification and new entities can come into being and qualify for 
exemption." 

Charitable trust law also makes clear that the definition of "charity" de
pends upon contemporary standards. See, e. g., Restatement (Second) of 
Trusts § 374, Comment a (1959); Bogert § 369, at 65-67; 4 Scott § 368, at 
2855-2856. 

, { I 
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discriminatory practices. . .. [DJiscriminatory treat
ment exerts a pervasive influence on the entire educa
tional process." (Emphasis added.) 

See also Runyon v. McCrary, 427 U. S. 160 (1976); Griffin v. 
County School Board, 377 U. S. 218 (1964). 

Congress, in Titles IV and VI of the Civil Rights Act of 
1964, Pub. L. 88-352, 78 Stat. 241, 42 U. S. C. §§2000c, 
2000c-6, 2000d, clearly expressed its agreement that racial 
discrimination in education violates a fundamental public pol
icy. Other sections of that Act, and numerous enactments 
since then, testify to the public policy against racial discrim
ination. See, e. g., the Voting Rights Act of 1965, Pub. L. 
89-110, 79 Stat. 437, 42 U. S. C. § 1973 et seq. (1976 ed. and 
Supp. V); Title VIII of the Civil Rights Act of 1968, Pub. L. 
90-284, 82 Stat. 81, 42 U. S. C. §3601 et seq. (1976 ed. and 
Supp. V); the Emergency School Aid Act of 1972, Pub. L. 
92-318, 86 Stat. 354 (repealed effective Sept. 30, 1979; re
placed by similar provisions in the Emergency School Aid 
Act of 1978, Pub. L. 95-561, 92 Stat. 2252, 20 U. S. C. 
§§3191-3207 (1976 ed., Supp. V)). 

The Executive Branch has consistently placed its support 
behind eradication of racial discrimination. Several years 
before this Court's decision in Brown v. Board of Education, 
supra, President Truman issued Executive Orders prohibit
ing racial discrimination in federal employment deci
sions, Exec. Order No. 9980, 3 CFR 720 (1943-1948 Comp.), 
and in classifications for the Selective Service, Exec. Order 
No. 9988, 3 CFR 726, 729 (1943-1948 Comp.). In 1957, 
President Eisenhower employed military forces fo ensure 
compliance with federal standards in school desegregation 
programs. Exec. Order No. 10730, 3 CFR 389 (1954-1958 
Comp.). And in 1962, President Kennedy announced: 

"[T]he granting of Federal assistance for ... housing and 
related facilities from which Americans are excluded be
cause of their race, color, creed, or national origin is 
unfair, unjust, and inconsistent with the public policy of 
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the United States as manifested in its Constitution and 
laws." Exec. Order No. 11063, 3 CFR 652 (1959-1963 
Comp.). 

These are but a few of numerous Executive Orders over 
the past three decades demonstrating the commitment of the 
Executive Branch to the fundamental policy of eliminating 
racial discrimination. See, e. g., Exec. Order No. 11197, 3 
CFR 278 (1964-1965 Comp.); Exec. Order No. 11478,3 CFR 
803 (1966-1970 Comp.); Exec. Order No. 11764, 3 CFR 849 
(1971-1975 Comp.); Exec. Order· No. 12250, 3 CFR 298 
(1981). 

Few social or political issues in our history have been more 
vigorously debated and more extensively ventilated than the 
issue of racial discrimination, particularly in education. 
Given the stress and anguish of the history of efforts to es
cape from the shackles of the "separate but equal" doctrine of 
Plessy v. Ferguson, 163 U. S. 537 (1896), it cannot be said 
that educational institutions that, for whatever reasons, 
practice racial discrimination, are institutions exercising 
''beneficial and stabilizing influences in community life," Walz 
v. Tax Comm'n, 397 U. S. 664, 673 (1970), or should be en
couraged by having all taxpayers share in their support by 
way of special tax status. 

There can thus be no question that the interpretation of 
§ 170 and § 501(c)(3) announced by the IRS in 1970 was cor
rect. That it may be seen as belated does not undermine its 
soundness. It would be wholly incompatible with the con
cepts underlying tax exemption to grant the benefit of tax
exempt status to racially discriminatory educational entities, 
which "exer[t] a pervasive influence on the entire educational 
process." Norwood v. Harrison, supra, at 469. Whatever 
may be the rationale for such private schools' policies, and 
however sincere the rationale may be, racial discrimination in 
education is contrary to public policy. Racially discrimina
tory educational institutions cannot be viewed as conferring a 
public benefit within the "charitable" concept discussed ear-

I., ; 
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lier, or within the congressional intent underlying § 170 and 
§ 501(c)(3). 21 

C 

Petitioners contend that, regardless of whether the IRS 
properly concluded that racially discriminatory private 
schools violate public policy, only Congress can alter the 
scope of § 170 and § 501(c)(3). Petitioners accordingly argue 
that the IRS overstepped its lawful bounds in issuing its 1970 
and 1971 rulings. 

Yet ever since the inception of the Tax Code, Congress has 
seen fit to vest in those administering the tax laws very 
broad authority to interpret those laws.· In an area as com
plex as the tax system, the agency Congress vests with 
administrative responsibility must be able to exercise its 
authority to meet changing conditions and new problems. 
Indeed as early as 1918, Congress expressly authorized the 
Commissioner "to make all needful rules and regulations for 
the enforcement" of the tax laws. Revenue Act of 1918, ch. 
18, § 1309, 40 Stat. 1143. The same provision, so essential 
to efficient and fair administration of the tax laws, has ap
peared in Tax Codes ever since, see 26 U. S. C. § 7805(a); 
and this Court has long recognized the primary authority of 
the IRS and its predecessors in construing the Internal Rev~ 
enue Code, see, e. g., Commissioner v. Portland Cement Co. 
of Utah, 450 U. S. 156, 169 (1981); United States v. Correll, 
389 U. S. 299,306-307 (1967); Roske v. Comingore, 177 U. S. 
459, 469-470 (1900). 

Congress, the source of IRS authority, can modify IRS rul
ings it considers improper; and courts exercise review over 
IRS actions. In th~ first instance, however, the responsibil-

2\ In view of our conclusion that racially discriminatory private schools 
violate fundamental public policy and cannot be deemed to confer a benefit 
on the public, we need not decide whether an organization providing a pub
lic benefit and otherwise meeting the requirements of § 501(c)(3) could 
nevertheless be denied tax-exempt status if certain of its activities violated 
a law or public policy. 
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ity for construing the Code falls to the IRS. Since Congress 
cannot be expected to anticipate every conceivable problem 
that can arise or to carry out day-to-day oversight, it relies 
on the adminish-ators and on the courts to implement the leg
islative will. Administrators, like judges, are under oath to 
do so-

In § 170 and § 501(c)(3), Congress has identified categories 
of traditionally exempt institutions and has specified certain 
additional requirements for tax exemption. Yet the need for 
continuing interpretation of those statutes is unavoidable. 
For more than 60 years, the IRS and its predecessors have 
constantly been called upon to interpret these and compara
ble provisions, and in doing so have referred consistently to 
principles of charitable trust law. In Treas. Regs. 45, Art. 
517(1) (1921), for example, the IRS's predecessor denied 
charitable exemptions on the basis of proscribed political ac
tivity before the Congress itself added such conduct as a dis
qualifying element., In other instances, the IRS has denied 
charitable exemptions to otherwise qualified entities because 
they served too limited a class of people and thus did not 
provide a truly "public" benefit under the common-law test. 
See, e. g., Crellin v. Commissioner, 46 B. T_ A. 1152, 1155-
1156 (1942); James Sprunt Benevolent Trust v. Commis" 
sioner, 20 B. T. A. 19, 24-25 (1930). See also Treas. Reg. 
§ 1.501(c)(3)-I(d)(I)(ii) (1959). Some years before the is
suance of the rulings challenged in these cases, the IRS also 
ruled that contributions to community recreational facilities 
would not be deductible and that the facilities themselves 
would not be entitled to tax-exempt status, unless those facil
ities were open to all on a racially nondiscriminatory basis. 
See Rev. Rul. 67-325, 1967-2 Cum. Bull. 113. These rulings 
reflect the Commissioner's continuing duty to interpret and 
apply the Internal Revenue Code. See also Textile Mills Se
curitiesCorp. v. Commissioner, 314 U. S. 326, 337-338(1941). ' 

Guided, of course, by the Code, the IRS has the respon
sibility, in the first instance, to determine whether a particu-
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lar entity is "charitable" for purposes of § 170 and § 501(c)(3).22 
This in turn may necessitate later determinations of whether 
given activities so violate public policy that the entities in
volved cannot be deemed to provide a public benefit worthy 
of "charitable" status. We emphasize, however, that these 
sensitive determinations should be made only where there is 
no doubt that the organization's activities violate funda
mental public policy. 

On the record before us, there can be no doubt as to the 
national policy. In 1970, when the IRS first issued the rul
ing challenged here, the position of all three branches of the 
Federal Government was unmistakably clear. The correct
ness of the Commissioner's conclusion that a racially discrimi
natory private school "is not 'charitable' within the common 
law concepts reflected in ... the Code," Rev. Rul. 71-447, 
1971-2 Cum. Bull., at 231, is wholly consistent with what 
Congress, the Executive, and the courts had repeatedly de
clared before 1970. Indeed, it would be anomalous for the 
Executive, Legislative, and Judicial Branches to reach con
clusions that add up to a firm public policy on racial dis
crimination, and at the same time have the IRS blissfully ig
nore what all three branches of the Federal Government had 
declared.23 Clearly an educational institution engaging in 

"In the present case, the IRS issued its rulings denying exemptions to 
racially discriminatory schools only after a three-judge District Court had 
issued a preliminary injunction. See supra, at 578-579. 

"JUSTICE POWELL misreads the Court's opinion when he suggests that 
the Court implies that "the Internal Revenue Service is invested with au
thority to decide which public policies are sufficiently 'fundamental' to re
quire denial of tax exemptions," post, at 611. The Court's opinion does not 
warrant that interpretation. JUSTICE POWELL concedes that "if any 
national policy is sufficiently -fundamental to constitute such an overriding 
limitation on the availability of tax-exempt status under § 501(c)(3), it is the 
policy against racial discrimination in education." Post, at 607. Since 
that policy is sufficiently clear to warrant JUSTICE POWELL'S concession 
and for him to support our finding of longstanding congressional acqui
escence, it should be apparent that his concerns about the Court's opinion 
are unfounded. . 
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practices affirmatively at odds with this declared position of 
the whole Government cannot be seen as exercising a "bene
ficial and stabilizing influenc[el in community life," Walz v. 
Tax Comm'n, 397 U. S., at 673, and is not "charitable," 
within the meaning of § 170 and § 501(c)(3). We therefore 
hold that the IRS did not exceed its authority when it an
nounced its interpretation of § 170 and § 501(c)(3) in 1970 and 
1971.24 

D 

The actions of Congress since 1970 leave no doubt that the 
IRS reached the correct conclusion in exercising its author
ity. It is, of course, not unknown for independent agencies 
or the Executive Branch to misconstrue the intent of a stat
ute; Congress can and often does correct such misconcep
tions, if the courts have not done so. Yet for a dozen years 
Congress has been made aware-acutely aware-of the IRS 
rulings of 1970 and 1971. As we noted earlier, few issues 
have been the subject of more vigorous and widespread de
bate and discussion in and out of Congress than those related 
to racial segregation in education. Sincere adherents ad
vocating contrary views have ventilated the subject for well 
over three decades. Failure of Congress to modify the IRS 
rulings of 1970 and 1971, of which Congress was, by its own 
studies and. by public discourse, constantly reminded, and 
Congress' awareness of the denial of tax-exempt status for 
racially discriminatory schools when enacting other and re
lated legislation make out an unusually strong case of legisla
tive acquiescence in and ratification by implication of the 1970 
and 1971 rulings . 

.. Many of the amici curiae, including amicus William T. Coleman, Jr. 
(appointed by the Court), argue that denial of tax·exempt status to racially 
discriminatory schools is independently required by the equal protection 
component of the Fifth Amendment. In light of our resolution of this liti
gation, we do not reach that issue. See, e. g., United States v. Clark, 445 
U. S. 23, 27 (1980); NLRB v. Catlwlic Bishop o/Chicago, 440 U. S. 490, 
504 (1979). 
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Ordinarily, and quite. appropriately, courts are slow to 
attribute significance to the failure of Congress to act on par
ticular legislation. See, e. g., Aaron v. SEC, 446 U. S. 680, 
694, n. 11 (1980). We have observed that "unsuccessful at
tempts at legislation are not the best of guides to legislative 
intent," Red Lion Broadcasting Co. v. FCC, 395 U. S. 367, 
382, n. 11 (1969). Here, however, we do not have an ordi
nary claim of legislative acquiescence. Only one month after 
the IRS announced its position in 1970, Congress held its first 
hearings on this precise issue. Equal Educational Opportu
nity: Hearings before the Senate Select Committee on Equal 
Educational Opportunity, 91st Cong., 2d Sess., 1991 (1970). 
Exhaustive hearings have been held on the issue at vari
ous times since then. These include hearings in February 
1982, after we granted review in this case. Administration's 
Change in Federal Policy Regarding the Tax Status of Ra
cially Discriminatory Private Schools: Hearing before the 
House Committee on Ways and Means, 97th Cong., 2d Sess. 
(1982). 

Nonaction by Congress is not often a useful guide, but the 
nonaction here is significant. During the past 12 years 
there have been no fewer than 13 bills introduced to overturn 
the IRS interpretation of § 501(c)(3). 25 Not one of these 
bills has emerged from any committee, although Congress 
has enacted numerous other amendments to § 501 during this 
same period, including an amendment to § 501(c)(3) itself. 
Tax Reform Act of 1976, Pub. L. 94-455, § 1313(a), 90 
Stat. 1730. It is hardly conceivable that Congress-and in 
this setting, any Member of Congress-:-was not abundantly 

"H. R. 1096, 97th Cong:, 1st Sess. (1981); H. R. 802, 97th Cong., 1st 
Sess. (1981); H. R. 498, 97th Cong., 1st Sess. (1981); H. R. 332, 97th 
Cong., 1st Sess. (1981); H. R. 95, 97th Cong., 1st Sess. (1981); S. 995, 96th 
Cong., 1st Sess. (1979); H. R. 1905, 96th Cong., 1st Sess. (1979); H. R. 96, 
96th Cong., 1st Sess. (1979); H. R. 3225, 94th Cong., 1st Sess. (1975); 
H. R. 1394, 93d Cong., 1st Sess. (1973); H. R. 5350, 92d Cong., 1st Sess. 
(1971); H. R. 2352, 92d Cong., 1st Sess. (1971); H. R. 68, 92d Cong., 1st 
Sess. (1971). 
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aware of what was going on. In view of its prolonged and 
acute awareness of so important an issue, Congress' failure 
to act on the bills proposed on this subject provides added 
support for concluding that Congress acquiesced in the IRS 
rulings of 1970 and 1971. See, e. g., Merrill Lynch, Pierce, 
Fenner & Smith, Inc. v. Curran, 456 U. S. 353, 379-382 
(1982); Haig v. Agee, 453 U. S. 280, 300-301 (1981); Herman 
& MacLean v. Huddleston, 459 U. S. 375, 384-386 (1983); 
United States v. Rutherford, 442 U. S. 544, 554, n. 10 (1979). 

The evidence of congressional approval of the policy em
bodied in Revenue Ruling 71-447 goes well beyond the fail
ure of Congress to act on legislative proposals. Congress 
affirmatively manifested its acquiescence in the IRS policy 
when it enacted the present § 501(i) of the Code, Act of Oct. 
20, 1976, Pub. L. 94-568, 90 Stat. 2697. That provision de
nies tax-exempt status to social clubs whose charters or pol
icy statements provide for "discrimination against any person 
on the basis of race, color, or religion." 26 Both the House and 
Senate Committee Reports on that bill articulated the na
tional policy against granting tax exemptions to racially dis
criminatory private clubs. S. Rep. No. 94-1318, p. 8 (1976); 
H. R. Rep. No. 94-1353, p. 8 (1976). 

Even more significant is the fact that both Reports focus 
on this Court's affirmance of Green v. Connally, 330 F. Supp. 
1150 (DC 1971), as having established that "discrimination on 
account of race is inconsistent with an educational institu
tion's tax-exempt status." S. Rep. No. 94-1318, supra, at 
7-8, and n. 5; H. R. Rep. No. 94-1353, supra, at 8, and n. 5 
(emphasis added). These references in congressional Com
mittee Reports on an enactment denying tax exemptions to 
racially discriminatory private social clubs cannot be read 

"Prior to the introduction of this legislation, a three-judge District 
Court had held that segregated social clubs were entitled to tax exemp
tions. MeGlotten v. Connally, 338 F. Supp. 448 (DC 1972). Section 
501(i) was enacted primarily in response to that decision. See S. Rep. 
No. 94-1318, pp. 7-8 (1976); H. R. Rep. No. 94-1353, p. 8 (1976). 
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other than as indicating approval of the standards applied to 
racially discriminatory private schools by the IRS subse
quent to 1970, and specifically of Revenue Ruling 71-447.27 

III 

Petitioners contend that, even if the Commissioner's policy 
is valid as to nonreligious private schools, that policy cannot 
constitutionally be applied to schools that engage in racial 
discrimination on the basis of sincerely held religious beliefs. 28 

Z1 Reliance is placed on scattered statements in floor debate by Con
gressmen critical of the IRS's adoption of Revenue Ruling 71-447. See, 
e. g., Brief for Petitioner in No. 81-1, pp. 27-28. Those views did not pre
vail. That several Congressmen, expressing their individual views, ar
gued that the IRS had no authority to take the action in question, is hardly 
a balance for the overwhelming evidence of congressional awareness of and 
acquiescence in the IRS rulings of 1970 and 1971. Petitioners also argue 
that the Ashbrook and Doman Amendments to the Treasury, Postal Serv
ice, and General Government Appropriations Act of 1980, Pub. L. 96-74, 
§§ 103, 614, 615, 93 Stat. 559, 562, 576-577, reflect congressional oppo
sition to the IRS policy formalized in Revenue Ruling 71-447. Those 
amendments, however, are directly concerned only with limiting more ag
gressive enforcement procedures proposed by the IRS in 1978 and 1979 
and preventing the adoption of more stringent substantive standards. 
The Ashbrook Amendment, § 103 of the Act, applies only to procedures, 
guidelines, or measures adopted after August 22, 1978, and thus in no way 
affects the status of Revenue Ruling 71-447. In fact, both Congressman 
Doman and Congressman Ashbrook explicitly' stated that their amend
ments would have no effect on prior IRS policy, including Revenue Ruling 
71-447, see 125 Congo Rec. 18815 (1979) (Cong. Dornan: "[M]yamendment 
will not affect existing IRS rules which IRS has used to revoke tax exemp
tions of white segregated academies under Revenue Ruling 71~447 .... "); 
id., at 18446 (Cong. Ashbrook: "My amendment very clearly indicates on 
its face that all the regulations in existence as of August 22, 1978, would 
not be touched"). These amendments therefore do not indicate congres
sional rejection of Revenue Ruling 71-447 and the standards contained 
therein. 

28 The District Court found, on the basis of a full evidentiary record, that 
the challenged practices of petitioner Bob Jones University were based on 
a genuine belief that the Bible forbids interracial dating and marriage. 
468 F. Supp., at 894. We assume, as did the District Court, that the same 
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As to such schools, it is argued that the IRS construction of 
§ 170 and § 501(c)(3) violates their free exercise rights under 
the Religion Clauses of the First Amendment. This conten
tion presents claims not heretofore considered by this Court 
in precisely this context. 

This Court has long held the Free Exercise Clause of the 
First Amendment to be an absolute prohibition against gov
ernmental regulation of religious beli8fs, Wisconsin v. Yoder, 
406 U. S. 205, 219 (1972); Sherbert v. Verner, 374 U. S. 398, 
402 (1963); Cantwell v. Connecticut, 310 U. S. 296, 303 
(1940). As interpreted by this Court, moreover, the Free 
Exercise Clause provides substantial protection for lawful 
conduct grounded in religious belief, see Wisconsin v. Yoder, 
supra, at 220; Thomas v. Review Board of Indiana Employ
ment Security Div., 450 U. S. 707 (1981); Sherbert v. Verner, 
supra, at 402-403. However, "[n]ot all burdens on religion 
are unconstitutional. ... The state may justify a limitation on 
religious liberty by showing that it is essential to accomplish 
an overriding governmental interest." United States v. Lee, 
455 U. S. 252, 257-258 (1982). See, e. g., McDaniel v. Paty, 
435 U. S. 618, 628, and n. 8 (1978); Wisconsin v. Yoder, 
supra, at 215; Gillette v. United States, 401 U. S. 437 (1971). 

On occasion this Court has found certain governmental in
terests so compelling as to allow even regulations prohibiting 
religiously based conduct. In Prince v. Massachusetts, 321 
U. S. 158 (1944), for example, the Court held that neutrally 
cast child labor laws prohibiting sale of printed materials on 
public streets could be applied to prohibit children from dis
pensing religious literature. The Court found no constitu
tional infirmity in "excluding [Jehovah's Witness children] 
from doing there what no other children may do." Id., at 
171. See also Reynolds v. United States, 98 U. S. 145 
(1879); United States v. Lee, supra; Gillette v. United States, 
supra. Denial of tax benefits will inevitably have a substan-

is true with respect to petitioner Goldsboro Christian Schools. See 436 
F. Supp., at 1317. 
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tial impact on the operation of private religious schools, but 
will not prevent those schools from observing their religious 
tenets. 

The governmental interest at stake here is compelling. 
As discussed in Part II-B, supra, the Government has a 
fundamental, overriding interest in eradicating racial 
discrimination in education 29-discrimination that prevailed, 
with official approval, for the first 165 years of this Nation's 
constitutional history. That governmental interest substan
tially outweighs whatever burden denial of tax benefits 
places on petitioners' exercise of their religious beliefs. The 
interests asserted by petitioners cannot be accommodated 
with that compelling governmental interest, see United 
States v. Lee, supra, at 259-260; and no "less restrictive 
means," see Thomas v. Review Board of Indiana Employ
ment Security Div., supra, at 718, are available to achieve 
the governmental interest. 30 

"We deal here only with religious schools-not with churches or other 
purely religious institutions; here, the governmental interest is in denying 
public support to racial discrimination in education. As noted earlier, ra
cially discriminatory schools "exer[tl a pervasive influence on the entire 
educational process," outweighing any public benefit that they might oth
erwise provide, Norwood v. Harrison, 413 U. S. 455,469 (1973). See gen
erally Simon 495-496. 

"'Bob Jones University also contends that denial of tax exemption vio
lates the Establishment Clause by preferring religions whose tenets do not 
require racial discrimination over those which believe racial intermixing is 
forbidden. It is well settled that neither a state nor the Federal Govern
ment may pass laws which "prefer one religion over another," Everson v. 
Board of Education, 330 U. S. 1, 15 (1947), but "[ilt is equally true" that a 
regulation does not violate the Establishment Clause merely because it 
"happens to coincide or harmonize with the tenets of some or all religions." 
McGowan v. Maryland, 366 U. S. 420, 442 (1961). See Harris v. McRae, 
448 U. S. 297,319-320 (1980): The IRS policy at issue here is founded on 
a "neutral, secular basis," Gillette v. United States, 401 U. S. 437, 452 
(1971), and does not violate the Establishment Clause. See generally 
U. S. Comm'n on Civil Rights, Discriminatory Religious Schools and Tax 
Exempt Status 10-17 (1982). In addition, as the Court of Appeals noted, 
"the uniform application of the rule to all religiously operated schools 
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IV 
The remaining issue is whether the IRS properly applied 

its policy to these petitioners. Petitioner Goldsboro Chris
tian Schools admits that it "maintain[s] racially discrimina
tory policies," Brief for Petitioner in No. 81-1, p. 10, but 
seeks to justify those policies on grounds we have fully dis
cussed. The IRS properly denied tax-exempt status to 
Goldsboro Christian Schools. 

Petitioner Bob Jones University, however, contends that it 
is not racially discriminatory. It emphasizes that it now 
allows all races to enroll, subject only to its restrictions on 
the conduct of all students, including its prohibitions of asso
ciation between men and women of different races, and of 
interracial marriage. 31 Although a ban on intermarriage or 
interracial dating applies to all races, decisions of this Court 
firmly establish that discrimination on the basis of racial affil
iation and association is a form of racial discrimination, see, 
e. g., Loving v. Virginia, 388 U. S. 1 (1967); McLaughlin v. 
Florida, 379 U. S. 184 (1964); Tillman v. Wheaton-Haven 
Recreation Assn., 410 U. S. 431 (1973). We therefore find 
that the IRS properly applied Revenue Ruling 71-447 to Bob 
Jones University.32 

The judgments of the Court of Appeals are, accordingly, 

Affirmed. 

avoids the necessity for a potentially entangling inquiry into whether a 
racially restrictive practice is the result of sincere religious belief." 639 
F. 2d 147, 155 (CA4 1980) (emphasis in original). cr. NLRB v. Catholic 
Bislwp ojChicago, 440 U. S. 490 (1979). But see generally Note, 90 Yale 
L. J. 350 (1980). 

" This argument would in any event apply only to the final eight months 
of the five tax years at issue in this case. Prior to May 1975, Bob Jones 
University's admissions policy was racially discriminatory on its face, since 
the University excluded unmarried Negro students while admitting un
married Caucasians. 

"Bob Jones University also argues that the IRS policy should not apply 
to it because it is entitled to exemption under § 501(c)(3) as a "religious" 
organization, rather than as an "educational" institution. The record in 
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JUSTICE POWELL, concurring in part and concurring in the 
judgment . 

I join the Court's judgment, along with Part III of its opin
ion holding that the denial of tax exemptions to petitioners 
does not violate the First Amendment. I write separately 
because I am troubled by the broader implications of the 
Court's opinion with respect to the authority of the Internal 
Revenue Service (IRS) and its construction of §§ 170(c) and 
501(c)(3) of the Internal Revenue Code. 

I 

Federal taxes are not imposed on organizations "operated 
exclusively for religious, charitable, scientific, testing for 
public safety, literary, or educational purposes .... " 26 
U. S. C. §501(c)(3). The Code also permits a tax deduction 
for contributions made to these organizations. § 170(c). It 
is clear that petitioners, organizations incorporated for 
educational purposes, fall within the language of the statute. 
It also is clear that the language itself does not mandate re
fusal of tax-exempt status to any private school that main
tains a racially discriminatory admissions policy. Accord
ingly, there is force in JUSTICE REHNQUIST'S argument that 
§§ 170(c) and 501(c)(3) should be construed as setting forth 
the only criteria Congress has established for qualification 
as a tax-exempt organization. See post, at 612-615 (REHN
QUIST, J., dissenting). Indeed, were we writing prior to the 
history detailed in the Court's opinion, this could well be the 
construction I would adopt. But there has been a decade of 
acceptance that is persuasive in the circumstances of these 
cases, and I conclude that there are now sufficient reasons for 
accepting the IRS's construction of the Code as proscribing 

this case leaves no doubt, however, that Bob Jones University is both an 
educational institution and a religious institution. As discussed previ
ously, the IRS policy properly extends to all private schools, including reli
gious schools. See n. 29, supra. The IRS policy thus was properly 
applied to Bob Jones University. 
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tax exemptions for schools that discriminate on the basis of 
race .as a matter of policy. 

I cannot say that this construction of the Code, adopted by 
the IRS in 1970 and upheld by the Court of Appeals below, is 
without logical support. The statutory terms are not self
defining, and it is plausible that in some instances an orga
nization seeking a tax exemption might act in a manner so 
clearly contrary to the purposes of our laws that it could not 
be deemed to serve the enumerated statutory purposes. 1 

And, as the Court notes, if any national policy is sufficiently 
fundamental to constitute such an overriding limitation on 
the availability of tax-exempt status under § 501(c)(3), it is 
the policy against racial discrimination in education. See 
ante, at 595-596. Finally, and of critical importance for me, 
the subsequent actions of Congress present "an unusually 
strong case of legislative acquiescence in and ratification by 
implication of the [IRS's] 1970 and 1971 rulings" with respect 
to racially discriminatory schools. Ante, at 599. In particu
lar, Congress' enactment of § 501(i) in 1976 is strong evidence 
of agreement with these particular IRS rulings. 2 

I I note that the Court has construed other provisions of the Code as con
taining narrowly defined pUblic-policy exceptions. See Commissioner v. 
Tellier, 383 U. S. 687, 693-694 (1966); Tank Truck Rentals, Inc. v. Com-
missioner, 356 U. S. 30, 35 (1958). . 

'The District Court for the District of Columbia in Green v. Connally, 
330 F. SUpp. 1150 (three-judge court), summarily aff'd sub nom. Coit v. 
Green, 404 U. S. 997 (1971), held that racially discriminatory private schools 
were not entitled to tax·exempt status. The same District Court, how
ever, later ruled that racially segregated sodal clubs could receive tax 
exemptions under § 501(c)(7) of the Code. See MeGlotten v. Connally, 338 
F. Supp. 448 (1972) (three-judge court). Faced with these two important 
three-judge court rulings, Congress expressly overturned the relevant por
tion of MeGlotten by enacting § 501(i), thus conforming the policy with re
spect to social clubs to the prevailing policy with respect to private schools. 
This affirmative step is a persuasive indication that Congress has not just 
silently acquiesced in the result of Green. Cf. Merrill Lynch, Pierce, 
Fenner & Smith, Inc. v. Curran, 456 U. S; 353, 402 (1982) (POWELL, J., 
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II 
I therefore concur in the Court's judgment that tax-exempt 

status under §§ 170(c) and 501(c)(3) is not available to private 
schools that concededly are racially discriminatory. I do not 
agree, however, with the Court's more general explanation of 
the justifications for the tax exemptions provided to chari
table organizations. The Court states: 

"Charitable exemptions are justified on the basis that 
the exempt entity confers a public benefit-a benefit 
which the society or the community may not itself choose 
or be able to provide, or which supplements and ad
vances the work of public institutions already supported 
by tax revenues. History buttresses logic to make clear 
that, to warrant exemption under § 501(c)(3), an institu
tion must fall within a category specified in that section 
and must demonstrably serve and be in harmony with 
the public interest. The institution's purpose must not 
be so at odds with the common community conscience as 
to undermine any public benefit that might otherwise be 
conferred." Ante, at 591-592 (footnotes omitted). 

Applying this test to petitioners, the Court concludes that 
"[c]learly an educational institution engaging in practices af
firmatively at odds with [the] declared position of the whole 
Government cannot be seen as exercising a 'beneficial and 
stabilizing influenc[e] in community life,' ... and is not 'chari
table,' within the meaning of § 170 and § 501(c)(3)." Ante, at 
598-599 (quoting Walz v. Tax Comm'n, 397 U. S. 664, 673 
(1970)). 

With all respect, I am unconvinced that the critical ques
tion in determining tax-exempt status is whether an individ
ual organization provides a clear "public benefit" as defined 
by the Court. Over 106,000 organizations filed § 501(c)(3) 
returns in 1981. Internal Revenue Service, 1982 Exempt 

dissenting) (rejecting theory "that congressional intent can be inferred 
from silence, and that legislative inaction should achieve the force of law"). 
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Organization/Business Master File. I find it impossible to 
believe that all or even most of those organizations could 
prove that they "demonstrably serve and [are] in harmony 
with the public interest" or that they are "beneficial and sta
bilizing influences in community life." Nor am I prepared to 
say that petitioners, because of their racially discriminatory 
policies, necessarily contribute nothing of benefit to the com
munity. It is clear from the substantially secular character 
of the curricula and degrees offered that petitioners provide 
educational benefits. 

Even more troubling to me is the element of conformity 
that appears to inform the Court's analysis. The Court as
serts that an exempt organization must "demonstrably serve 
and be in harmony with the public interest," must have a 
purpose that comports with "the common community con
science," and must not act in a manner "affirmatively at 
odds with [the] declared position of the whole Government." 
Taken together, these passages suggest that the primary 
function of a tax-exempt organization is to act on behalf of the 
Government in carrying out governmentally approved poli
cies. In my opinion, such a view of § 501(c)(3) ignores the 
important role played by tax exemptions in encouraging 
diverse, indeed often sharply conflicting, activities and view
points. As JUSTICE BRENNAN has observed, private, non
profit groups receive tax exemptions because "each group 
contributes to the diversity of association, viewpoint, and en
terprise essential to a vigorous, pluralistic society." Walz, 
supra, at 689 (concurring opinion). Far from representing 
an effort to reinforce any perceived "common community con
science," the provision of tax exemptions to nonprofit groups 
is one indispensable means of limiting the influence of gov
ernmental orthodoxy on important areas of community life. 3 

3 Certainly § 501(c)(3) has not been applied in the manner suggested 
by the Court's analysis. The 1, lOO-page list of exempt organizations 
includes-among countless examples-such organizations as American 
Friends Service Committee, Inc., Committee on the Present Danger, 

11 
1/ . 
, , .. 
~ I • , . , . 
11 : 
I, ' 

Pi 
, I 

: ~ ! 
'. , , 
. i , . 

, 
! . 
1 ' 

i 
Ij . I . 

I! 
! , .I 

I' ' 
i ,I 

; I 



610 OCTOBER TERM, 1982 

Opinion of POWELL, J. 461 U. S. 

Given the importance of our tradition of pluralism,' "(t]he 
interest in preserving an area of untrammeled choice for 
private philanthropy is very great." Jackson v. Statler 
Foundation, 496 F. 2d 623, 639 (CA2 1974) (Friendly, J., 
dissenting from denial of reconsideration en bane). 

I do not suggest that these considerations always are or 
should be dispositive. Congress, of course, may find that 
some organizations do not warrant tax-exempt status. In 
these cases I agree with the Court that Congress has deter
mined that the policy against racial discrimination in educa
tion should override the countervailing interest in permitting 
unorthodox private behavior. 

Jehovahs Witnesses in the United States, Moral Majority Foundation, 
Inc., Friends of the Earth Foundation, Inc., Mountain States Legal Foun
dation, National Right to Life Educational Foundation, Planned Parent
hood Federation of America, Scientists and Engineers for Secure Energy, 
Inc., and Union of Concerned Scientists Fund, Inc. See Internal Revenue 
Service, Cumulative List of Organizations Described in Section 170(c) of 
the Internal Revenue Code of 1954, pp. 31, 221, 376, 518, 670, 677, 694, 
795, 880, 1001, 1073 (Revised Oct. 1981). It would be difficult indeed to 
argue that each of these organizations reflects the views of the "common 
community conscience" or "demonstrably ... [is] in harmony with the pub
lic interest." In identifying these organizations, largely taken at random 
from the tens of thousands on the list, I of course do not imply disapproval 
of their being exempt from taxation. Jtather, they illustrate the com
mendable tolerance by our Government of even the most strongly held 
divergent views, including views that at least from time to time are "at 
odds" with the position of our Government. We have consistently recog
nized that such disparate groups are entitled to share the privilege of tax 
exemption . 

• "A distinctive feature of America's tradition has been respect for diver
sity. This has been characteristic of the peoples from numerous lands who 
have built our country. It is the essence of our democratic system." Mis
sissippi University for Women v. Hogan, 458 U. S. 718, 745 (1982) 
(POWELL, J., dissenting). -Sectarian schools make an important contribu
tion to this tradition, for they "have provided an educational alternative for 
millions of young Americans" and "often afford wholesome competition 
with our public schools." Wolman v. Walter, 433 U. S. 229, 262 (1977) 
(POWELL, J., concurring in part, concurring in judgment in part; and dis
senting in part). 
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I w~uld emphasize, however, that the balancing of these 
substantial interests is for Congress to perform. I am 
unwilling to join any suggestion that the Internal Revenue 
Service is invested with authority to decide which public poli
cies are sufficiently "fundamental" to require denial of tax 
exemptions. Its business is to administer laws designed to 
produce revenue for the Government, not to promote "public 
policy." As former IRS Commissioner Kurtz has noted, 
questions concerning religion and civil rights "are far afield 
from the more typical tasks of tax administrators-determin
ing taxable income." Kurtz, Difficult Definitional Problems 
in Tax Administration: Religion and Race, 23 Catholic Law
yer 301 (1978). This Court often has expressed concern that 
the scope of an agency's authorization be limited to those 
areas in which the agency fairly may be said to have exper
tise,5 and this concern applies with special force when the as
serted administrative power is one to determine the scope of 
public policy. As JUSTICE BLACKMUN has noted: 

"[W]here the philanthropic organization is concerned, 
there appears to be little to circumscribe the almost un
fettered power of the Commissioner. This may be very 
well so long as one subscribes to the particular brand of 
social policy the Commissioner happens to be advocating 

'See, e. g., Community Television of Southern California v. Gottfried, 
459 U. S. 498, 510-511, n. 17 (1983) ("[AJn agency's general duty to enforce 
the public interest does not require it to assume responsibility for enforcing 
legislation that is not directed at the agency"); Hampton v. Mow Sun 
Wong, 426 U. S. 88, 114 (1976) ("It is the business of the Civil Service 
Commission to adopt and enforce regulations which will best promote the 
efficiency of the federal civil service. That agency has no responsibility 
for foreign affairs, for treaty negotiations, for establishing immigration 
quotas or conditions of entry, or for naturalization policies"); NAACP v. 
FPC, 425 U. S. 662, 670 (1976) ("The use of the words 'public interest' in 
the Gas and Power Acts is not a directive to the [Federal Power] Commis
sion to seek to eradicate discrimination, but, rather, is a charge to promote 
the orderly production of supplies of electric energy and natural gas at just 
and reasonable rates"). 
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at the time ... , but application of our tax laws should 
not operate in so fickle a fashion. Surely, social policy in 
the first instance is a matter for legislative concern." 
Commissioner v. "Americans United" Inc., 416 .U. S. 
752, 774-775 (1974) (dissenting opinion). 

III 

The Court's decision upholds IRS Revenue Ruling 71-447, 
and thus resolves the question whether tax-exempt status is 
available to private schools that openly maintain racially dis
criminatory admissions policies. There no longer is any jus
tification for Congress to hesitate-as it apparently has-in 
articulating and codifying its desired policy as to tax exemp
tions for discriminatory organizations. Many questions 
remain, such as whether organizations that violate other 
policies should receive tax-exempt status under § 501(c)(3). 
These should be legislative policy choices. It is not appro
priate to leave the IRS "on the cutting edge of developing na
tional policy." Kurtz, supra, at 308. The contours of public 
policy should be determined by Congress, not by judges or 
the IRS. . 

JUSTICE REHNQUIST, dissenting. 

The Court points out that there is a strong national policy 
in this country against racial discrimination. To the extent 
that the Court states that Congress in furtherance of this pol
icy could deny tax-exempt status to educational institutions 
that promote racial discrimination, I readily agree. But, 
unlike the Court, I am convinced that Congress simply has 
failed to take this action and, as this Court has said over and 
over again, regardless of our view on the propriety of Con
gress' failure to legislate we are not constitutionally empow
ered to act for it. 

In approaching this statutory construction question the 
Court quite adeptly avoids the statute it is construing. This 
I am sure is no accident, for there is nothing in the language 
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of § 501(c)(3) that supports the result obtained by the Court. 
Section 501(c)(3) provides tax-exempt status for: 

"Corporations, and any community chest, fund, or foun
dation, organized and operated exclusively for religious, 
charitable, scientific, testing for public safety, literary, 
or educational purposes, or to foster national or interna
tional amateur sports competition (but only if no part of 
its activities involve the provision of athletic facilities or 
equipment), or for the prevention of cruelty to children 
or animals, no part of the net earnings of which inures to 
the benefit of any private shareholder or individual, no 
substantial part of the activities of which is carrying on 
propaganda, or otherwise attempting, to influence legis
lation (except as otherwise provided in subsection (h», 
and which does not participate in, or intervene in (includ
ing the publishing or distributing of statements), any 
political campaign on behalf of any candidate for public 
office." 26 U. S. C. §501(c)(3). 

With undeniable clarity, Congress has explicitly defined the 
requirements for § 501(c)(3) status. An entity must be (1) a 
corporation, or community chest, fund, or foundation, (2) or
ganized for one of the eight enumerated purposes, (3) oper
ated on a nonprofit basis, and (4) free from involvement in 
lobbying activities and political campaigns. Nowhere is 
there to be found some additional, undefined public policy 
requirement. 

The Court first seeks refuge from the obvious reading of 
§ 501(c)(3) by turning to § 170 of the Internal Revenue Code, 
which provides a tax deduction for contributions made to 
§ 501(c)(3) organizations. In setting forth the general rule, 
§ 170 states: 

"There shall be allowed as a deduction any charitable 
contribution (as defined in subsection (c» payment of 
which is made within the taxable year. A charitable 
contribution shall be allowable as a deduction only if ver-
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ified under regulations prescribed by the Secretary." 
26 U. S. C. § 170(a)(1). 

The Court seizes the words "charitable contribution" and 
with little discussion concludes that "[o]n its face, therefore, 
§ 170 reveals that Congress' intention was to provide tax 
benefits to organizations serving charitable purposes," inti
mating that this implies some unspecified common-law chari
table trust requirement. Ante, at 587. 

The Court would have been well advised to look to subsec
tion (c) where, as § 170(a)(1) indicates, Congress has defined a 
"charitable contribution": 

"For purposes of this section, the term 'charitable con
tribution' means a contribution or gift to or for the use of 
... [a] corporation, trust, or community chest, fund, or 
foundation ... organized and operated exclusively for 
religious, charitable, scientific, literary, or educational 
purposes, or to foster national or international amateur 
sports competition (but only if no part of its activities in
volve the provision of athletic facilities or equipment), or 
for the prevention of cruelty to children or animals; ... 
no part of the net earnings of which inures to the benefit 
of any private shareholder or individual; and ... which 
is not disqualified for tax exemption under section 501(c) 
(3) by reason of attempting to influence legislation, and 
which does not participate in, or intervene in (including 
the publishing or distributing of statements), any politi
car campaign on behalf of any candidate for public office." 
26 U. S. C. § 170(c). 

Plainly, § 170(c) simply tracks the requirements set forth in 
§ 501(c)(3). Since § 170 is no more than a mirror of § 501(c)(3) 
and, as the Court points out, § 170 followed § 501(c)(3) by 
more than two decades, ante, at 587, n. 10, it is at best of 
little usefulness in finding the meaning of § 501(c)(3). 

Making a more fruitful inquiry, the Court next turns to the 
legislative history of § 501(c)(3) and finds that Congress in-
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tended in that statute to offer a tax benefit to organizations 
that Congress believed were providing a public benefit. I 
certainly agree. But then the Court leaps to the conclusion 
that this history is proof Congress intended that an organiza
tion seeking § 501(c)(3) status "must fall within a category 
specified in that section and must demonstrably serve and be 
in harmony with the public interest." Ante, at 592 (emphasis 
added). To the contrary, I think that the legislative history 
of § 501(c)(3) unmistakably makes clear that Congress h{Ls de
cided what organizations are serving a public purpose and 
providing a public benefit within the meaning of §501(c)(3) 
and has clearly set forth in § 501(c)(3) the characteristics of 
such organizations. In fact, there are few examples which 
better illustrate Congress' effort to define and redefine the 
requirements of a legislative Act. 

The first general income tax law was passed by Congress 
in the form of the Tariff Act of 1894. A provision of that Act 
provided an exemption for "corporations, companies, or asso
ciations organized and conducted solely for charitable, reli
gious, or educational purposes." Ch. 349, § 32, 28 Stat. 556 
(1894). The income tax portion of the 1894 Act was held un
constitutional by this Court, see Pollock v. Farmers' Loan 
& Trust Co., 158 U. S. 601 (1895), but a similar exemption 
appeared in the Tariff Act of 1909 which imposed a tax on 
corporate income. The 1909 Act provided an exemption for 
"any corporation or association organized and operated exclu
sively for religious, charitable, or educational purposes, no 
part of the net income of which inures to the benefit of any 
private stockholder or individual." Ch. 6, § 38, 36 Stat. 113 
(1909). 

With the ratification of the Sixteenth Amendment, Con
gress again turned its attention to an individual income tax 
with the Tariff Act of 1913. And again, in the direct prede
cessor of § 501(c)(3), a tax exemption was provided for "any 
corporation or association organized and operated exclusively 
for religious, charitable, scientific, or educational purposes, 
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no part of the net income of which inures to the benefit of any 
private stockholder or individual." Ch. 16, § II(G)(a), 38 
Stat. 172 (1913). In subsequent Acts Congress continued to 
broaden the list of exempt purposes. The Revenue Act of 
1918 added an exemption for corporations or associations or
ganized "for the prevention of cruelty to children or animals." 
Ch. 18, §231(6), 40 Stat. 1057, 1076 (1918). The Revenue 
Act of 1921 expanded the groups to which the exemption 
applied to ;nclude "any community chest, fund, or founda
tion" and added "literary" endeavors to the list of exempt 
purposes. Ch. 136, § 231(6), 42 Stat. 253 (1921). The ex
emption remained unchanged in the Revenue Acts of 1924, 
1926, 1928, and 1932. I In the Revenue Act of 1934 Congress 
added the requirement that no substantial part of the activi
ties of any exempt organization can involve the carrying 
on of "propaganda" or "attempting to influence legislation." 
Ch. 277, § 101(6),48 Stat. 700 (1934). Again, the exemption 
was left unchanged by the Revenue Acts of 1936 and 1938." 

The tax laws were overhauled by the Internal Revenue 
Code of 1939, but this exemption was left unchanged. Ch. 1, 
§ 101(6), 53 Stat. 33 (1939). When the 1939 Code was re
placed with the Internal Revenue Code of 1954, the exemp
tion was adopted in full in the present § 501(c)(3) with the ad
dition of "testing for public safety" as an exempt purpose and 
an additional restriction that tax-exempt organizations could 
not "participate in, or intervene in (including the publish
ing or distributing of statements), any political campaign on 
behalf of any candidate for public office." Ch. 1, § 501(c) 
(3), 68A Stat. 163 (1954). Then in 1976 the statute was again 
amended adding to the purposes for which an exemption 
would be authorized, "to foster national or international ama-

I See Revenue Act of 1924, ch. 234, § 231(6), 43 Stat. 282; Revenue Act of 
1926, ch. 27, § 231(6),44 Stat. 40; Revenue Act of 1928, ch. 852, § 103(6),45 
Stat. 813; Revenue Act of 1932, ch. 209, § 103(6), 47 Stat. 193. 

2 See Revenue Act of 1936, ch. 690, § 101(6), 49 Stat. 1674; Revenue Act 
of 1938, ch. 289, § 101(6), 52 Stat. 481. 
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teur sports competition," provided the activities did not in
volve the provision of athletic facilities or equipment. Tax 
Reform Act of 1976, Pub. L. 94-455, § 1313(a), 90 Stat. 1730 
(1976). 

One way to read the opinion handed down by the Court 
today leads to the conclusion that this long and arduous refin
ing process of § 501 (c)(3) was certainly a waste of time, for 
when enacting the original 1894 statute Congress intended to 
adopt a common-law term of art, and intended that this term of 
art carry with it all of the common-law baggage which defines 
it. Such a view, however, leads also to the unsupportable 
idea that Congress has spent almost a century adding illustra
tions simply to clarify an already defined common-law term. 

Another way to read the Court's opinion leads to the con
clusion that even though Congress has set forth some of the 
requirements of a § 501(c)(3) organization, it intended that 
the IRS additionally require that organizations meet a higher 
standard of public interest, not stated by Congress, but to be 
determined and defined by the IRS and the courts. This 
view I find equally unsupportable. Almost a century of stat
utory history proves that Congress itself intended to decide 
what § 501(c)(3) requires. Congress has expressed its deci
sion in the plainest of terms in § 501(c)(3) by providing that 
tax-exempt status is to be given to any corporation, or com
munity chest, fund, or foundation that is organized for one 
of the eight enumerated purposes, operated on a nonprofit 
basis, and uninvolved in lobbying activities or political cam
paigns. The IRS certainly is empowered to adopt regula
tions for the enforcement of these specified requirements, 
and the courts have authority to resolve challenges to the 
IRS's exercise of this power, but Congress has left it to nei
ther the IRS nor the courts to select or add to the require
ments of § 501(c)(3). 

The Court suggests that unless its new requirement be 
added to § 501(c)(3), nonprofit organizations formed to teach 
pickpockets and terrorists would necessarily acquire tax-ex-
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empt status. Ante, at 592, n. 18. Since the Court does not 
challenge the characterization of petitione1's as "educational" 
institutions within the meaning of § 501(c)(3), and in fact 
states several times in the course of its opinion that petition
ers are educational institutions, see, e. g., ante, at 580, 583, 
604, n. 29, 606, n. 32, it is difficult to see how this argument 
advances the Court's reasoning for disposing of petitioners' 
cases. 

But simply because I reject the Court's heavyhanded cre
ation of the requirement that an organization seeking 
§ 501(c)(3) status must "serve and be in harmony with the 
public interest," ante, at 592, does not mean that I would 
deny to the IRS the usual authority to adopt regulations fur
ther explaining what Congress meant by the term "educa
tional." The IRS has fully exercised that authority in Treas. 
Reg. § 1.501(c)(3H(d)(3), 26 CFR § 1.501(c)(3)-l(d)(3) (1982), 
which provides: 

"(3) Educational defined-(i) In general. The term 
'educational', as used in section 501(c)(3), relates to-

"(a) The instruction or training of the individual for 
the purpose of improving or developing his capabilities; 
or 

"(b) The instruction of the public on subjects useful to 
the individual and beneficial to the community. 

"An organization may be educational even though it 
advocates a particular position or viewpoint so long as it 
presents a sufficiently full and fair exposition of the per
tinent facts as to permit an individual or the public to 
form an independent opinion or conclusion. On the 
other hand, an organization is not educational if its prin
cipal function is the mere presentation of unsupported 
opinion. 

U(ii) Examples of educational organizations. The 
following are examples of organizations which, if they 
otherwise meet the requirements of this section, are 
educational: 
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"Example (1). An organization, such as a primary or 
secondary school, a college, or a professional or trade 
school, which has a regularly scheduled curriculum, a 
regular faculty, and a regularly enrolled body of students 
in attendance at a place where the educational activities 
are regularly carried on. 

"Example (2). An organization whose activities con
sist of presenting public discussion groups, forums, pan
els, lectures, or other similar programs. Such programs 
may be on radio or television. 

"Example (3). An organization which presents a 
course of instruction by means of correspondence or 
through the utilization of television or radio. 

"Example (4). Museums, zoos, planetariums, sym-
phony orchestras, and other similar organizations." 

I have little doubt that neither the "Fagin School for Pick
pockets" nor a school training students for guerrilla warfare 
and terrorism in other countries would meet the definitions 
contained in the regulations .. 

Prior to 1970, when the charted course was abruptly 
changed, the IRS had continuously interpreted § 501(c)(3) and 
its predecessors in accordance with the view I have expressed 
above. This, of course, is of considerable significance in 
determining the intended meaning of the statute. NLRB v. 
Boeing Co., 412 U. S. 67, 75 (1973); PowerReactor Develop
ment Co. v. Electrical Workers, 367 U. S. 396, 408 (1961). 

In 1970 the IRS was sued by parents of black public school 
children seeking to enjoin the IRS from according tax
exempt status under § 501(c)(3) to private schools in Missis
sippi that discriminated against blacks. The IRS answered, 
consistent with its longstanding position, by maintaining a 
lack of authority to deny the tax exemption if the schools met 
the specified requirements of § 501(c)(3). Then "[i]n the 
midst of this litigation," Green v. Connally, 330 F. Supp. 
1150, 1156 (DC), summarily aff'd sub nom. Coit v. Green, 
404 U. S. 997 (1971), and in the face of a preliminary injunc-
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tion, the IRS changed its position and adopted the view of the 
plaintiffs. 

Following the close of the litigation, the IRS published its 
new position in Revenue Ruling 71-447, stating that "a school 
asserting a right to the benefits provided for in section 
501(c)(3) of the Code as being organized and operated exclu
sively for educational purposes must be a common law char
ity in order to be exempt under that section." Rev. Rul. 
71-447,1971-2 Cum. Bull. 230. The IRS then concluded that 
a school that promotes racial discrimination violates public 
policy and therefore cannot qualify as a common-law charity. 
The circumstances under which this change in interpretation 
was made suggest that it is entitled to very little deference. 
But even if the circumstances were different, the latter-day 
wisdom of the IRS has no basis in § 501(c)(3). 

Perhaps recognizing the lack of support in the statute it
self, or in its history, for the 1970 IRS change in interpreta
tion, the Court finds that "[t]he actions of Congress since 
1970 leave no doubt that the IRS reached the correct conclu
sion in exercising its authority," concluding that there is "an 
unusually strong case of legislative acquiescence in and rati
fication by implication of the 1970 and 1971 rulings." Ante, 
at 599. The Court relies first on several bills introduced to 
overturn the IRS interpretation of § 501(c)(3). Ante, at 600, 
and n. 25. But we have said before, and it is equally appli
cable here, that this type of congressional inaction is of virtu
ally no weight in determining legislative intent. See United 
States v. Wise, 370 U. S. 405, 411 (1962); Waterman S.S. 
Corp. v. United States, 381 U. S. 252, 269 (1965). These 
bills and related hearings indicate little more than that a vig
orous debate has existed in Congress concerning the new 
IRS position. 

The Court next asserts that "Congress affirmatively mani
fested its acquiescence in the IRS policy when it enacted the 
present § 501(i) of the Code," a provision that "denies tax
exempt status to social clubs whose charters or policy state-
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ments provide for" racial discrimination. Ante, at 601. 
Quite to the contrary, it seems to me that in § 501(i) Congress 
showed that when it wants to add a requirement prohibiting 
racial discrimination to one of the tax-benefit provisions, it is 
fully aware of how to do it. Cf. Commissioner v. Tellier, 
383 U. S. 687, 693, n. 10 (1966). 

The Court intimates that the Ashbrook and Dornan 
Amendments also reflect an intent by Congress to acquiesce 
in the new IRS position. Ante, at 602, n. 27. The amend
ments were passed to limit certain enforcement procedures 
proposed by the IRS in 1978 and 1979 for determining 
whether a school operated in a racially nondiscriminatory 
fashion. The Court points out that in proposing his amend
ment, Congressman Ashbrook stated: "'My amendment very 
clearly indicates on its face that all the regulations in exist
ence as of August 22, 1978, would not be touched.'" Ibid. 
The Court fails to note that Congressman Ashbrook also said: 

"The IRS has no authority to create public policy .... 
So long as the Congress has not acted to set forth a na
tional policy respecting denial of tax exemptions to pri
vate schools, it is improper for the IRS or any other 
branch of the Federal Government to seek denial of tax
exempt status .... There exists but a single responsibil
ity which is proper for the Internal Revenue Service: To 
serve as tax collector." 125 Congo Rec. 18444 (1979). 

In the same debate, Congressman Grassley asserted: "No
body argues that racial discrimination should receive pre
ferred tax status in the United States. However, the IRS 
should not be making these decisions on the agency's own dis
cretion. Congress should make these decisions." Id., at 
18448. The same debates are filled with other similar state
ments. While on the whole these debates do not show con
clusively that Congress believed the IRS had exceeded its 
authority with the 1970 change in position, they likewise are I. 

1: 
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far less than a showing of acquiescence in and ratification of 
the new position. 

This Court continuously has been hesitant to find ratifica
tion through inaction. See United States v. Wise, supra. 
This is especially true where such a finding "would result in a 
construction of the statute which not only is at odds with the 
language of the section in question and the pattern of the 
statute taken as a whole, but also is extremely far reaching in 
terms of the virtually untrammeled and unreviewable power 
it would vest in a regulatory agency." SEC v. Sloan, 436 
U. S. 103, 121 (1978). Few cases would call for more caution 
in finding ratification by acquiescence than the present ones. 
The new IRS interpretation is not only far less than a long
standing administrative policy, it is at odds with a position 
maintained by the IRS, and unquestioned by Congress, for 
several decades prior to 1970. The interpretation is unsup
ported by the statutory language, it is unsupported by legis
lative history, the interpretation has led to considerable con
troversy in and out of Congress, and the interpretation gives 
to the IRS a broad power which until now Congress had kept 
for itself. Where in addition to these circumstances Con
gress has shown time and time again that it is ready to enact 
positive legislation to change the Tax Code when it desires, 
this Court has no business finding that Congress has adopted 
the new IRS position by failing to enact legislation to reverse 
it. 

I have no disagreement with the Court's finding that there 
is a strong national policy in this country opposed to racial 
discrimination. I agree with the Court that Congress has 
the power to further this policy by denying § 501(c)(3) status 
to organizations that practice racial discrimination. 3 But as 
of yet Congress has failed to do so. Whatever the reasons 
for the failure, this Court should not legislate for Congress. 4 

3 I agree with the Court that such a requirement would not infringe on 
petitioners' First Amendment rights . 

• Because of its holding, the Court does not have to decide whether it 
would violate the equal protection component of the Fifth Amendment for 
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Petitioners are each organized for the "instruction or train
ing of the individual for the purpose of improving or develop
ing his capabilities," 26 CFR § 1.501(c)(3}-1(d)(3) (1982), and 
thus are organized for "educational purposes" within the 
meaning of § 501(c)(3). Petitioners' nonprofit status is un
contested. There is no indication that either petitioner has 
been involved in lobbying activities or political campaigns. 
Therefore, it is my view that unless and until Congress af
firmatively amends § 501(c)(3) to require more, the IRS is 
without authority to deny petitioners § 501(<:)(3) status. For 
this reason, . I would reverse the Court of Appeals. 

Congress to grant § 501(c)(3) status to organizations that practice racial 
discrimination. Ante, at 599, n. 24. I would decide that it does not. The 
statute is facially neutral; absent a showing of a discriminatory purpose, no 
equal protection violation is established. Washington v. Davis, 426 U. S. 
229, 241-244 (1976). 
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October 18, 1996 

Dr. Joe D. Bennett 
Box 969 
Harrison, Arkansas 72601 

Dear Joe: 

THE WHITE HOUSE 

WASH I !,;CTON 

Thanks for your letter about so-called partial-birth abortions. 
This is a difficult and disturbing issue, one to which I have 
devoted a good deal of time and study and prayer. I know you are 
concerned about it. Let me try to explain for a moment where I 
stand and why. 

I do not, as a general matter, support the use of this procedure, 
but I do believe that a very limited exception is necessary to 
protect the serious health interests of women. In particular, as 
I said to Congress on several occasions dating back to February, 
I would have signed legislation banning the procedure if it had 
included an exception permitting the procedure to be used in 
those rare cases where a woman's doctor believes that its use is 
necessary to save her from death or serious injury to her health. 
Had Congress responded to my repeated requests to add such a 
narrow, tightly drawn exception, I would have signed the bill. 

As you may know, in April I was joined at the White House by 
five women who were devastated to learn that their babies had 
fatal conditions. These women wanted anything other than an 
abortion, but were advised by their doctors that this procedure 
was their best chance to avert the risk of death or grave harm, 
including in some cases, an inability to bear children. Their 
babies were certain to perish before, during or shortly after 
birth. The only question was how much damage the women were 
going to suffer. 



2 

I understand that your consultations with doctors have led you 
to question whether this procedure is ever medically most appro
priate. In my view, the best answer to this question comes from 
the medical community itself, which broadly supports the continued 
availability of the procedure in cases where a woman's serious 
health interests are at stake. In those rare cases, I believe a 
woman's doctors should at least have the option to determine, in 
the best exercise of their medical judgment, whether the procedure 
is indeed necessary. 

Of course, I do not contend that this procedure is always used in 
circumstances that meet my standard. But to the extent that it 
is used in situations where a woman's serious health interests are 
not at risk, I oppose such uses and would sign legislation banning 
them. 

Joe, I hope this helps clarify my position on this troubling issue. 
As always, I am grateful for your steadfast support. Please give 
Mary Jean my very best wishes. Hillary and I are glad to hear that 
she is doing so well. 

Sincerely, 
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THE WHITE HOUSE 

WASHINGTON 

Chicago 

september 18, 1996 

Dear Neil: 

I am writing to urge that you vote to uphold my veto of H.R. 
1833, a bill banning so-called partial-birth abortions. My views 
on this legislation have been widely misrepresented, so I would 
like to take a moment to state my position clearly. 

First, I am against late-term abortions and have long 
opposed them, except, as the Supreme Court requires, where 
necessary to protect the life or health of the mother. As 
Governor of Arkansas, I signed into law a bill that barred third 
trimester abortions, with an appropriate exception for life or 
health. I would sign a bill to do the same thing at the federal 
level if it were presented to me. 

The procedure aimed at in H.R. 1833 poses a difficult and 
disturbing issue. Initially, I anticipated that I would support 
the bill. But after I studied the matter and learned more about 
it, I came to believe that it should be permitted as a last 
resort when doctors judge it necessary to save a woman's life or 
to avert serious consequences to her health. 

In April, I was joined in the White House by five women 
who were devastated to learn that their babies had fatal 
conditions. These women wanted anything other than an abortion, 
but were advised by their doctors that this procedure was their 
best chance to avert the risk of death or grave harm, including, 
in some cases, an inability to bear children. These women gave 
moving testimony. For them, this was not about choice. Their 
babies were certain to perish before, during or shortly after 
birth. The only question was how much grave damage the women 
were going to suffer. One of them described the serious risks to 
her health that she faced, including the possibility of 
hemorrhaging, a ruptured cervix and loss of her ability to bear 
children in the future. She talked of her predicament: 

"Our little boy had ... hydrocephaly. All the doctors told us 
there was no hope. We asked about in utero surgery, about 
shunts to remove the fluid, but there was absolutely nothing 
we could do. I cannot express the pain we still feel. This 
was our precious little baby, and he was being taken from us 
before we even had him. This was not our choice, for not 
only was our son going to die, but the complications of the 
pregnancy put my health in danger, as well." 
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Some have raised the question whether this procedure is ever 
most appropriate as a matter of medical practice. The best 
answer comes from the medical community, which believes that, in 
those rare cases where a woman's serious health interests are at 
stake, the decision of whether to use the procedure should be 
left to the best exercise of their medical judgment. 

The problem with H.R. 1833 is that it provides an exception 
to the ban on this procedure only when a doctor is convinced that 
a woman's life is at risk, but not when the doctor believes she 
faces real, grave risks to her health. 

Let me be clear. I do not contend that this procedure, 
today, is always used in circumstances that meet my standard. 
The procedure may well be used in situations where a woman's 
serious health interests are not at risk. But I do not support 
such uses, I do not defend them, and I would sign appropriate 
legislation banning them. 

At the same time, I cannot and will not accept a ban on this 
procedure in those cases where it represents the best hope for a 
woman to avoid serious risks to her health. 

I also understand that many who support this bill believe 
that a health exception could be stretched to cover almost 
anything, such as emotional stress, financial hardship or 
inconvenience. That is not the kind of exception I support. I 
support an exception that takes effect only where a woman faces 
real, serious risks to her health. Some have cited cases where 
fraudulent health reasons are relied upon as an excuse -- excuses 
I could never condone. But people of good faith must recognize 
that there are also cases where the health risks facing a woman 
are deadly serious and real. It is in those cases that I believe 
an exception to the general ban on the procedure should be 
allowed. 

Further, I reject the view of those who say it is impossible 
to draft a bill imposing real, stringent limits on the use of 
this procedure -- a bill making crystal clear that the procedure 
may be used only in cases where a woman risks death or ser10US 
damage to her health, and in no other case. Working in a 
bipartisan manner, Congress could fashion such a bill. 

That is why I asked Congress, by letter dated February 28 
and in my veto message, to add a limited exemption for the small 
number of compelling cases where use of the procedure is 
necessary to avoid serious health consequences. As I have said 
before, if Congress produced a bill with such an exemption, I 
would sign it. 
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, 
In short, I do not support the use of this procedure on 

demand or on the strength of mild or fraudulent health 
complaints. But I do believe that it is wrong to abandon women, 
like the women I spoke with, whose doctors advise them that they 
need the procedure to avoid serious injury. That, in my 
judgment, would be the true inhumanity. Accordingly, I urge that 
you vote to uphold my veto of H.R. 1833. 

I continue 
painful issue. 
solution. 

to hope that a solution can be reached on this 
But enacting H.R. 1833 would not be that 

Sincerely, 

The Honorable Neil Abercrombie 
House of Representatives 
Washington, D.C. 20515 
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THE WHITE HOUSE 

WASHINGTON 

Business City, BState BZip-BZip9 

Dear John: 

(RESTRICTED TO STAFF) 

Thank you for your letter regarding H.R. 1833, the so
called "partial birth abortion ban." As you know, I have vetoed 
this bill, but I appreciate your sincerity and candor on this 
difficult issue. Because my position on this bill has been 
widely misunderstood, I'd like to explain it as clearly as I can. 

I am against late-term abortions and have long opposed 
them, except, as the Supreme Court requires, where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign a bill to do the same thing at the federal 
level if it were presented to me. 

The particular procedure described in H.R. 1833 poses a 
difficult and disturbing issue, one which I studied and prayed 
about for many months. When I first heard a description of this 
procedure, I anticipated that I would support the bill. But 
after I studied the matter and learned more about it, I came to 
believe that this rarely used procedure is justifiable ~s a last 
resort when doctors judge it necessary to save a woman's life or 
to avert serious consequences to her health. 

In April, I met several women who desperately wanted to have 
their babies and were devastated to learn that their babies had 
fatal conditions and would not live. These women wanted anything 
other than an abortion, but were advised by their doctors that 
this procedure was their best chance to avert the risk of death 
or grave harm which, in some cases, would have included an 
inability to bear children. For these women, this was not about 
choosing against having a child. Their babies were certain to 
perish before, during, or shortly after birth. The only question 
was how much grave damage the mother was going to suffer. 

(6/7/96) 
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Some have raised the question whether this procedure is ever 
most appropriate as a matter of medical practice. The best 
answer to this question comes from the medical community, which 
broadly supports the continued availability of this procedure in 
cases where a woman's. serious health interests are at stake. In 
those rare cases, I believe the woman's doctors should have the 
ability to determine, in the best exercise of their medical 
judgment, that the procedure is indeed necessary. 

The problem with H.R. 1833 is that it provides an exception 
to the ban on this procedure only when a doctor believes that a 
woman's life is at risk, but not when the doctor believes that 
she faces real, grave risks to her health. I support an 
exception that takes effect only where a woman faces real, 
serious adverse health consequences. Some have cited cases where 
fraudulent health reasops are relied upon as an excuse -- excuses 
I could never condone. But people of good faith must recognize 
that there are also cases where the health risks facing a woman 
are deadly serious and real. It is in those cases that I believe 
an exception to the general ban on the procedure must be allowed. 

That is why I implored Congress to add a limited exception 
for the small number of compelling cases where use of the 
procedure is necessary to avert serious adverse health 
consequences. Congress ignored my proposal, but I have continued 
to make it clear that if Congress will work with me to produce a 
bill that meets my concerns, I will sign it. 

In short, I do not support the use of this procedure on 
demand or on the strength of mild health complaints. But I do 
believe that we cannot abandon women, like the women I spoke 
with, whose docto~s advise them that they need the procedure to 
avoid serious injury. I continue to hope that a solution can be 
reached on this painful issue. 

Once again, I appreciate hearing your views and I am 
grateful that you took the time to write. 

Sincerely, 

(6/7/96) 



For Immediate Release 

5:22 P.M. EDT 

TIlE WHITE HOUSE 
Office of the Press Secretary 

REMARKS BY TIrE PRESIDENT 
ON HOUSE RESOLUTION 1833 

The Roosevelt Room 
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TIlE PRESIDENT: Good afternoon. I have just met with five courageous women 
and their families, and I want to thank the Lines, the Stellas, the Watts, the Costellos, and the 
Ades all for meeting with me. They had to make a potentially life-saving, certainly 
health-saving, but still tragic decision to have the kind of abortion procedure that would be 
banned by HR 1833. 

They represent a small, but extremely vulnerable group of women and families in this 
country, just a few hundred a year. Believe it or not, they represent different religious faiths, 
different political parties, different views on the question of abortion. They just have one 
thing in common: They all desperately wanted their children. They didn't want abortions. 
They made agonizing decisions only when it became clear that their babies would not survive, 
their own lives, their health, and in some cases, their capacity to have children in the future 
were in danger. 

No one can tell the story better than them, and I want to calion one of them. But 
before I do, I want to say that this country is deeply indebted to them for being willing to 
speak out and to talk about the real facts, not the emotional arguments that, unfortunately, 
carried the day on this case. 

So I'd like to ask Mary Dorothy Line to come up here arid introduce herself and say 
whatever she'd like to say about why we're all here today. 

MRS. LINE: My name is Mary Dorothy Line. My husband, Bill, and I are honored 
to be here today to speak for the many women and families who have also come forward to 
tell their stories in opposition to this terrible legislation. 

Last April we were overjoyed to find out that I was pregnant with our first child. 
Nineteen weeks into my pregnancy, an ultrasound indicated that there was something wrong 
with our baby. The doctor diagnosed a condition called hydrocephalus. Every person's head 
contains fluid to protect and cushion the brain. But if there is too much fluid, the brain 
cannot develop. 



As practicing Catholics, when we have problems and worries, we tum to prayer. As 
we waited to find our more from the doctors, our whole family prayed together. My husband 
and I were very scared, but we are strong people and believe that God would not give us a 
problem if we couldn't handle it. This was our baby. Everything would be fine. We never 
thought about abortion. . 

But the diagnosis was as bad as it could be. Our little boy had a very advanced 
textbook case of hydrocephaly. All the doctors told us there was no hope. We asked about 
in utero surgery, about shunts to remove the fluid, but there was absolutely nothing we could 
do. I cannot express the pain we still feel. This was our 
precious little baby, and he was being taken from us before we even had him. 

This was not our choice, for not only was our son going to die, but the complications 
of the pregnancy put my health in danger, as well. If I carried to term', he might die in utero, 
and the resulting toxins could cause a hemorrhage and possibly a hysterectomy. The 
hydrocephaly also meant that a natural labor risked rupturing my cervix and my uterus. 

Several specialists recommended that we terminate the _pregnancy. I thank God every 
day that I had this safe medical option available to me, especially now that I am pregnant 
again and expecting a baby in September. 

I pray every day, I really do, that this will never happen to anyone else. But it will. 
Those of us unfortunate enough to have to live this nightmare need a procedure that will give 
us hope for the future. 

And I thank God for President Clinton; we all do here. the people who promoted this 
bill do not understand the real issues, but he does. It is about women's health, it's not about 
abortion, and certainly not choice. These decisions belong to families and their doctors, not 
the government. President Clinton listened to us and protected families like ours by vetoing 
legislation that would hurt so many people_ 

Thank you, Mr. President. 

THE PRESIDENT: Thank you. 

I'd like to ask Coreen Costello to come up and speak a little bit about her experience. 

MRS. COSTELLO: My name is Coreen Costello, as you heard. I found out when I 
was seven months pregnant that my daughter was dying. She was dying inside my womb. 
The complications that she had posed severe health risks to me. One of the conditions she 
had was polyhydramnia, where the amniotic fluid puddles into the uterus. 

I had over nine pounds of excess amniotic fluid. My daughter's body was rigid and it 
was stuck in a position that was as if she was doing a swan dive inside my womb. Her head 
and -- the back of her feet were touching the back of her head at the top my uterus. There 
was no way to deliver her. 



My husband and I have always been extremely opposed to abortion. We consider 
ourselves very, very much pro-life, conservative Republicans. For us, tenninating this 
pregnancy was not an option. For three weeks we attempted to tum my daughter so that I 
could deliver her vaginally and naturally. We had one hope, and that was that we would be 
able to hold our daughter alive for possibly an hour, maybe two. 

Over the three weeks that we carried her we realized that that was not a possibility. 
She was dying and she would likely not survive any labor and there was no way I could 
deliver her. We had her baptized in utero. We named her Katherine Grace. We then 
realized that our only safe option was the procedure that is being outlawed -- is being 
attempted to be outlawed. 

I am so grateful because today I am standing here before you pregnant again with a 
healthy child. I have two children. I have my health. I don't know how to tell you how 
important that is. 
This was such a tragedy, such a personal family tragedy. Our daughter will always be a part 

. of our lives. There will always be someone missing in our family, and that's Katherine 
Grace. But I am so grateful for the ability to be able to go on and enjoy the two children that 
I do have, to be with my husband, to be with my family, and to be here today. 

And that's what this is about. This is not about choice. We made a ·very different 
choice than what we ended up having to have. This is not about abortion, and it's not about 
choice. It's a medical issue. And I am so grateful for President Clinton and his ability to 
hear our stories, because we have been telling them for a long time and a lot of people 
haven't listened. But this is the truth, and this is what happened to us. And as painful as it 
is, we are all here to share that with you. 

Thank you. 

THE PRESIDENT: Thank you. 

I would also like to thank Jim and their children, and William. 

Would you tell them what you told me in the office? Can you do it? This is Tammy 
Watts. 

MRS. WAITS: Hi, my name is Tammy Watts. I live in Tempe, Arizona. I simply 
told our dear President that my story is not so different from everyone else's. I have the 
heartache, I have the same tragic story. I have the' loss in my heart, as does my husband and 
the rest of my family and friends. 

The fact is this: I would have given my life and traded placed with my daughter, 
Mackenzie. And in fact, with my pastor, that is exactly what I prayed for for the three days 
we tried desperately to find something that could cure her. You simply look for a magic 
wand and it's not there. 



I am so thankful to our doctors, who were able to perfonn this very safe medical 
procedure, save our health, save our families. And I am particularly thankful to our President, 
without whom we would not be here. And he is a true blessing in all of our lives. 

Thank you. 

THE PRESIDENT: Thank you, Mitchell -- and those are the prints of your baby. 
right? 

MS. WAITS: Yes, this is my daughter Mackenzie's handprints and footprints. This 
is something that is very special to us, and is something that we would not have if we did not 
have this very safe procedure. 

THE PRESIDENT: Vikki, do you want to say anything? 

MRS. STELLA: My name is Vikki Stella, and I'm from Chicago, Illinois. My story 
is basically the same thing. We're like a family now. And at 32 weeks I found out that my 
son wasn't growing properly. and when everything was all done and said and the ultrasounds 
were in and I had the answer, I found out my son had nine major anomalies, one including no 
brain. It did not show up on the amnia because it was a closed neural tube defect, so those 
things don't show up. That's for genetic research. 

And r miss my son. But the one part I want to stress is I needed this for health 
reasons. I'm a diabetic. Other procedures would not have been what I needed. I don't heal 
as well as other people, so other procedures just were not the answer. I could have gone on 
and maybe tried to give birth to a child that would not live. 

I didn't make the decision for my child to die; God made the decision for my child to 
die. I had to make the decision to take him off life support. 

THE PRESIDENT: Thank you. And' you have a baby here. 

MRS. STELLA: Yes, I have a little boy here. 

THE PRESIDENT: You have a three-month-old little boy here. 

MRS. STELLA: Nicholas. 

THE PRESIDENT: Claudia, would you like to talk? 

MRS. ADES: Much like everyone else -- we've all had similar circumstances -- I was 
six months pregnant, 26 weeks into my pregnancy and happier than I had ever been in my 
entire life when, in a routine ultrasound, we found out that there was something terribly 
wrong with our son. He had fluid in his brain that was keeping his brain from developing. 
He had a hole in his heart, a hole between the chambers of his heart so that there was no 
nonnal blood flow. 



He had -- I won't go on with the details, but horrible, horrible anomalies, and he stood 
no chance of survival. It was something -- it was a chromosomal abnormality, called 
Trisomy-I 3. It was actually the same condition that Tammy Watts's baby had. 

Again, like everyone else, we begged for a cardiologist or a neurosurgeon or someone 
that could fix my baby's brain or the hole in his heart. And when we got the news -- I say 
this for the people that say that we don't care and for the people who ~ay we don't want our 
children, and for the people that say we have no spirit or no soul or no religion. 

My husband and I are Jewish and we got the news on Rosh Hashana. And when we 
finally had the procedure, the third day of this grueling procedure, it was Yom Kippur, the 
holiest day of the Jewish year. And Yom Kippur is the day that you mourn those that have 
passed, and it's the day that you pray #tat God will inscribe them in the Book of Life. 

We'll forever, and for the past four years and forever we will mourn our son. We are 
very -- since that pregnancy, unfortunately lost five more, but we are very blessed that in July 
we're going to adopt a baby and we're going to be parents, and we're going to have the child 
we so desperately wanted. 

And we are all here, my husband, myself and all of the other people standing behind 
. me, we are all here as we have been for months, fighting in Congress. I just actually came 
back with Mary Dorothy from Sacramento, where we were testifying, where it is now in the 
State of California. And we are all here for the women that follow us, because all women 
deserve the finest medical care that exists. And we are the blessed ones and we want that for 
them. 

And like everyone else, I just want to thank the President, because it's an enormous, 
enormous responsibility that he's taken. And we're ,.. all here to back him up --
it's so, so important what he's doing. 

Thank you. 

THE PRESIDENT: Thank you very much. 

Thank you. Thank you, Richard. Thank you, Mitchell. 

Ladies and gentlemen, I asked these families to come here today to make a point that I think 
every American needs to understand about this bill. This is not about the pro-choicelpro-life 
debate. This is not a bill that ever should have beer; injected into that. 

This terrible problem affects a few hundred Americans every year who desperately 
want their children, are trying to build families, and are trying to strengthen their families .. 
And they should not become pawns in a larger debate, even though it is a serious and 
legitimate debate of profound significance. 
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I hope that we can continue to reduce the number of abortions in America. When I 
was governor I signed a bill to restrict late-term abortions, consistent with the Supreme Court 
decision of Roe v. Wade, only cases where the life or health of the mother is at risk. When I 
asked the supporters of the bill here to try to take account of this, they said, well, if we have 
a health exception you know you could - the doctor and the mother could say anything -
they can't fit in their prom dress, that's a health exception - some terrible things like that. 

And I said, no, no, no, I will accept language that says serious, adverse health 
consequences to the mother. Those three words. Everyone in the world will know what 
we're talking about. We're talking about these families. I implored them. I said, if you want 
to pass something on this procedure, let's make an exception for life and serious adverse 
health.consequences so that we don't put these women in a position and these families in a 
position where they will lose all possibility of future child-bearing, or where the doctor can't 
say that they might die, but they could clearly be substantially injured forever. 

And my pleas fell on deaf ears. The emotional power of the deSCription of the 
procedure -- which I might add did not cover the procedure these women had and did not 
cover all the procedures banned by the law -- but the emotional power was so great that my 
plea just to take a decent account of these hundreds of families every year that are in this 
position fell on deaf ears. And, therefore, I had no choice but to veto the bill. I vetoed it 
just a few minutes ago before I met with these families. 

I will say again, if the Congress really wants to act out of a sincere concern that some 
of these things are done, which are wrong, in casual ways, then if they will meet my 
standards to protect these families, they could pass a bill that I would sign tomorrow. But 
these people have no business being made into political pawns. 

As I said, and as they said, they never had a choice. This affects staunchly pro-life 
families as well as people that are pro-choice. They never had a choice. And I cannot in 
good conscience see their lives damaged and their potential to build good, strong families 
damaged. . 

We need more families in America like these folks. We need more parents in 
America like these folks. They are what America needs more of. And just because they 
happen to be in a tiny minority to bear a unique burden that God imposes on just a few 
people every year, we can't forget our obligation to protect their lives, their children, and their 
families' future. 

That is what this veto is all about. And let me say again how profoundly grateful I 
am to them for coming here today and having the courage to tell their stories to the American 
people. 

Thank you. Thank you all very much. 

END 5:40 P.M. EDT 



partial Birth Letter 
(4/17[2]/96) 

A great deal has been written in recent days and weeks about 
legislation banning a certain abortion procedure, commonly 
referred to in the press as partial birth abortion. In late 
March, Congress passed that legislation, H.R. 1833, and on April 
10, I vetoed it because of its failure, in certain rare and 
compelling cases, to prevent serious threats to women's health. 

My position on this bill has been widely misrepresented and 
misunderstood. Some, including those more interested in creating 
a political issue than in putting real, meaningful limits on the 
use of this procedure, have deliberately distorted my views. But 
I know that a great many people of good faith -- and of all 
faiths -- are sincerely perplexed about the veto. It is to these 
people that I address these comments -- not because I believe 
that you will necessarily come to share my view, but so that you 
will understand the genuine basis of my position. 

Let me begin with a word of background. I am against late-term 
abortions and have long opposed them, except, as the Supreme 
Court requires, where necessary to protect the life or health of 
the mother. As Governor of Arkansas, I signed into law a bill 
that barred third trimester abortions, with an appropriate 
exception for life or health, and I would sign a bill to do the 
same thing at the federal level if it were presented to me. 

The particular procedure aimed at in H.R. 1833 -- gene~ally 
referred to by doctors as dilation and evacuation -- poses a most 
difficult and disturbing issue, one which I studied and prayed 
about for many months. Indeed, when I first heard a description 
of this procedure, I anticipated that I would support the bill. 
But after I studied the matter and learned more about it, I came 
to believe that this rarely used procedure is justifiable as a 
last resort when doctors judge it necessary to save a woman's 
life or to avert serious consequences to her health. 

Last week, I was joined in the White House by five women who 
desperately wanted to have their babies and were devastated to 
learn that their babies had fatal conditions and would not live. 
These women wanted anything other than an abortion, but were 
advised by their doctors that this procedure was their best 
chance to avert the risk of death or grave harm which, in some 
cases, would have included an inability to bear children. These 
women gave moving, powerful testimony. For them, this was not 
about choice. This was not about choosing against having a 
child. Their babies were certain to perish before, during or 
shortly after birth. The only question was how much grave damage 
they were going to suffer. Here is what one of them had to say: 

"Our IJttle boy had ... hydrocephaly. All the doctors told us 
there was no hope. We asked about in utero surgery, about 
shunts to remove the fluid, but there was absolutely nothing 



we could do~· I cannot express the pain we still feel. This -
was our precious little baby, and he was being taken from us 
before we even had him. This was not our choice, for not 
only was our son going to die, but the complications of the 
pregnancy put my health in danger, as well. If I carried to 
term, he might die in utero, and the resulting toxins could 
cause a hemorrhage and possibly a hysterectomy. The 
hydrocephaly also meant that a natural labor risked 
rupturing my cervix and my uterus." 

Some have raised the question whether, as a matter of medical 
practice, this procedure is ever the safest for a woman. I can 
only say that there are many doctors -- some of whom testified 
before Congress -- who believe that this procedure is, in certain 
rare cases, the safest one to use. In those rare cases, where a 
woman's serious health interests are at stake, I believe her 
doctors, in the best exercise of their medical judgment, should 
have the option to use the procedure. 

The problem with H.R. 1833 is that it provides an exception to 
the ban on this procedure only when a doctor can be certain that 
a woman's life is at risk, but not when the doctor is sure that 
she faces real, grave risks to her health. 

Let me be clear. I do not contend that this procedure, today, is 
always used in circumstances that meet my standard -- namely, 
that the procedure must be necessary to prevent death or serious 
adverse health consequences. The procedure may well be used in 
situations where a woman's serious health interests are not at 
issue. But I do not support such uses, I do not defend them, and 
I would sign appropriate legislation banning them. 

At the same time, I cannot and will not countenance a ban on this 
procedure in those cases where it represents the best hope for a 
woman to avoid serious risks to her health. I recognize that 
there are those who believe it appropriate to force a woman to 
endure real, serious risks to her health -- including, sometimes, 
the loss of her ability to bear children -- in order to deliver a 
baby who is already dead or about to die. But I am not among 
them. 

I also understand that many who support this bill believe that 
any health exception is untenable. In a letter sent to me on 
April 16 by our leading Catholic Cardinals, they contend that a 
"health" exception for the use of this procedure could be used to 
cover most anything -- for example, youth, emotional stress, 
financial hardship or inconvenience. 

That is not the kind of exception I support. I support an 
exception that takes effect only where a woman faces real, 
serious adverse health consequences. Those who oppose this 
procedure may wish to cite cases where fraudulent health reasons 
are relied upon as an excuse -- excuses I could never condone. 
But people of good faith must recognize that there are also cases 
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where the. health risks facing a woman are deadly serious and 
real. It is in those cases that I believe an exception to the 
general ban on the procedure must be allowed. 

Further, I flatly reject the view of those who suggest that it is 
impossible to draft a bill imposing real, stringent limits on the 
use of this procedure -- a bill making absolutely clear that the 
procedure may be used only in cases where a woman risks death or 
serious damage to her health, and in no other case. I know that 
it is not beyond the ingenuity of Congress, working together with 
this Administration, to fashion such a bill. 

Indeed, that is why I implored Congress, by letter dated February 
28, to add a limited exemption for the small number of compelling 
cases where use of the procedure is necessary to avoid serious 
health consequences. Congress ignored my proposal and did so, I 
am afraid, because there are too many there who prefer creating a 
political issue to solving a human problem. But I reiterate my 
offer now: if Congress will work with me to produce a bill that 
meets the concerns outlined in this letter, I will sign it the 
moment it reaches my desk. 

As I said at the outset of this letter, I know that many people 
will continue to disagree with me about this issue. But they 
should all know the truth about where I stand: I do not support 
the use of this procedure on demand. I do not support the use of 
this procedure on the strength of mild or fraudulent health 
complaints. But I do believe that we cannot abandon women, like 
the women I spoke with, whose doctors advise them that they need 
the procedure to avoid serious injury. That, in my judgment, 
would be the true inhumanity. 

I continue to hope that a solution can be reached on this painful 
issue. I hope as well that the deep dialogue between my 
Administration and people of faith can continue with regard to 
the broad array of issues on which we have worked and are working 
together. 

Sincerely, 



THE WHITE HOUSE 

WASHINGTON 

February 28, 1996 

The Honorable Henry J. Hyde 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

I understand that the House is preparing to consider H.R. 1833, as 
amended by the Senate, which would prohibit doctors from performing 
a certain type of abortion. I want to make the Congress aware of my 
position on this extremely complex issue. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her God. 
I strongly believe that legal abortions -- those abortions that the 
Supreme Court ruled in Roe v.Wade must be protected -- should be 
safe and rare. I have long opposed late-term abortions except, as 
the law requires, where they are necessary to protect the life of 
the mother or where there is a threat to her health. In fact, as 
Governor of Arkansas, I signed into law a bill that barred third 
trimester abortions except where they were necessary to protect the 
life or health of the woman, consistent with the Supreme Court's 
rUlings. 

The procedure described in H.R. 1833 is very disturbing, and I cannot 
support its use on an elective basis, where the abortion is being 
performed for non-health related reasons and there are equally safe 
medical procedures available. As I understand it, however, there are 
rare and tragic situations that can occur in a woman's pregnancy in 
which, in a doctor's medical judgment, the use of this procedure may 
be necessary to save a woman's life or to preserve her health. In 
those situations, the Constitution requires that a woman's ability to 
choose this procedure be protected. 

I have studied and prayed about this issue, and about the families 
who must face this awful choice, for many months. I believe that we 
have a duty to try to find common ground: a resolution to this issue 
that respects the views of those -- including myself -- who object. 
to this particular procedure, but also upholds the Supreme Court's 
requirement that laws regulating abortion protect both the life and 
the health of American women. 
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I have concluded that H.R. 1833 as drafted does not meet the 
constitutional requirements that the Supreme court has imposed 
upon us, in Roe and the decisions that have followed it, to provide 
protections for both the life and the health of the mother in any 
laws regulating abortions. 

I am prepared to support H.R. 1833, however, if it is amended to 
make clear that the prohibition of this procedure does not apply 
to situations in which the selection of the procedure, in the medical 
judgment of the attending physician, is necessary to preserve the 
life of the woman or avert serious adverse health consequences to 
the woman. 

I urge the Congress to amend H.R. 1833 to ensure that it protects the 
life and the health of the woman, as the law we have been elected to 
uphold requires. 

Sincerely, 
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BORDOLf 
KANSAS 

The President 
The White House 
Washington, D.C. 20500 

Dear Mr. President: 

~nit£d ~tatm ~mgtt 
Of=FICE OF ft.IE ~PV(\l.tCA~ '-lADt .. 

WASHINGTON. oi&,l'l-~t'! /9 p 12 : . I 3 
January 17, 1996 

.Il.s YOIl knOlt1, on December 7 .. lQqS t-h~ Senat.e pas~€d H.R. 
1833, the Partial-Birth Abortion Ban Act, and it is currently 
awaiting House action. The very next day, your press secretary 
announ~ed that you would veto the b~ll. 

Mr. President, I strongly urge you to reconsider your 
thceatened veto. This bill is a straightforward, hi-partiean 
statement about the values we cherish most and is narrowly 
crafted to eliminate an indefensible medical procedure. It does 
not call into question, as your preBB secretary suggests, other 
issues surrounding abortion or Roe v. Wade. 

First, though you and I disagree about the merits of the 
Supreme Court's decision in Roe v. Wade, that case is about 
abortion of an "unborn" fetus, and not about the procedure in 
que5t~on here, which is defined in the legislation as only 
including procedures involving "a 1~vin9 fetue." Moreover, you 
may not be aware that Senator Bob Smith and I offered an 
amendment, which was unanimouBly adopted by the Senate, making 
clear that the ban would not apply where necessary to "save the 
life of a mother Whose life ie endangered by a physical disorder, 
illneBs, or injury." 

Finally, yOUL press secre~ary indicated that you x oppusi~~on 
to the bill wae ba~ed in pa~t on the absence of a similar "health 
of the mother" exception. This aspect of the debate is perhaps 
the most disingenuous: the procedure in question takes place 
over three days, and, as a result, there was testimony before 
Congrees making clear that emergencies involving the "health of 
the mother" are simply not going to be at issue. Clearly, 
"health" is being defined by those with the most extreme abortion 
agenda as including circumstances where a decision to abort is 
made late in the pregnancy and the patient may be described as 
"depres8ed." Whatever the merits of that class of abortions, 
nothing justifies using this type of brutal and indefensible 
procedure in euch circumstances. 

As you may know, the partial-birth abortion procedure ~6 
typically performed late in the pregnancy and involves a 
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purposeful live and partial birth. The only reason, apparently, 
that the birth is partial is to avoid questions involving the 
killing of a newborn child. This type of moral sophistry should 
not be allowed to mask what really takes place. Thus, for 
example, contrary to claims by those who oppose the bill, the 
Pregidant of the American Society of Anesthesiologists testified 
before Congress that anesthetics used during this procedure 
provide the fetus little or no protection from the pain. I urge 
you to reject the arguments of abortion extremists, and use your 
office to make clear that our society has no place for such 
activities. 

Please reconsider your threatened veto and sign this 
legislation when it reaches your deek. 

~er ly, 

~ 
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BOB DOLE 
KANSAS 

The President 
The White House 
Washington, D.C. 20500 

Dear Mr. President: 

moited ~mtts ~rnatf 
OFFice OF THE REPUBLICAN lEAOER 

WASHINGTON, 09&l:tA~ IS p/2: I 3 
January 17, 1996 

}I.s you know, on December 7,- lqQ5 t-ht;! S~r.at.e passed H.R. 
1833, the Partial-Birth Abortion Ban Act, and it is currently 
awaiting House action. The very next day, your press secretary 
announced that you would veto the bill. 

Mr. President, I strongly urge you to reconsider your 
threatened veto. This bill is a straightforward, bi-partisan 
statement about the values we cherish most and is narrowly 
crafted to eliminate an indefensible medical procedure. It does 
not call into question, as your press secretary suggests, other 
issues surrounding abortion or Roe v. Wade. 

First, though you and I disagree about the merits of the 
Supreme Court's decision in Roe v. Wade, that case is about 
abortion of an "unborn" fetus, and not about the procedure in 
question here, which is defined in the legislation as only 
including procedures involving "a living fetus." Moreover, you 
may not be aware that Senator Bob Smith and I offered an 
amendment, which was unanimously adopted by the Senate, making 
clear that the ban would not apply where necessary to "save the 
life of a mother whose life is endangered by a physical disorder, 
illness, or injury." 

~·inaily, yom: press secre~ary indicated ~hat your opposition 
to the bill was based in part on the absence of a similar "health 
of the mother" exception. This aspect of the debate is perhaps 
the most disingenuous: the procedure in question takes place 
over three days, and, as a result, there was testimony before 
Congress making clear that emergencies involving the "health of 
the mother" are simply not going to be at issue. Clearly, 
"health" is being defined by those with the most extreme abortion 
agenda as including circumstances where a decision to abort is 
made late in the pregnancy and the patient may be described as 
"depressed." Whatever the merits of that class of abortions, 
nothing justifies using this type of brutal and indefensible 
procedure in such circumstances. 

As you may know, the partial-birth abortion procedure is 
typically performed late in the pregnancy and involves a 
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purposeful live and partial birth. The only reason, apparently, 
that the birth is partial is to avoid questions involving the 
killing of a newborn child. This type of moral sophistry should 
not be allowed to mask what really takes place. Thus, for 
example, contrary to claims by those who oppose the bill, the 
President of the Ameri~an Society of Anesthesiologists testified 
before Congress that anesthetics used during this procedure 
provide the fetus little or no protection from the pain. I urge 
you to reject the arguments of abortion extremists, and use your 
office to make clear that our society has no place for such 
activities. 

Please reconsider your threatened veto and sign this 
legislation when it reaches your desk. 

~erelY, 

~ 
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THE WHITE HOUSE 

WASHINGTON 

February 28, 1996 

The Honorable Joseph R. Biden, Jr. 
United States Senate 
Washington, D.C. 20510 

Dear Joe: 

I understand that the House is preparing to consider H.R. 1833, as 
amended by the Senate, which would prohibit doctors from performing 
a certain type of abortion. I want to make the Congress aware of my 
position on this extremely complex issue. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her God. 
I strongly believe that legal abortions -- those abortions that the 
Supreme Court ruled in Roe v. Wade must be protected -- should be 
safe and rare. I have long opposed late-term abortions except, as 
the law requires, where they are necessary to protect the life of 
the mother or where there is a threat to her health. In fact, as 
Governor of Arkansas, I signed into law a bill that barred third 
trimester abortions except where they were necessary to protect the 
life or health of the woman, consistent with the Supreme Court's 
rulings. 

The procedure described in H.R. 1833 is very disturbing, and I cannot 
support its use on an elective basis, where the abortion is being 
performed for non-health related reasons and there are equally safe 
medical procedures available. As I understand it, however, there are 
rare and tragic situations that can occur in a woman's pregnancy in 
which, in a doctor's medical judgment, the use of this procedure may 
be necessary to save a woman's life or to preserve her health. In 
those situations, the Constitution requires that a woman's ability to 
choose this procedure be protected. 

I have studied and prayed about this issue, and about the families 
who must face this awful choice, for many months. I believe that we 
have a duty to try to find common ground: a resolution to this issue 
that respects the views of those -- including myself -- who object 
to this particular procedure, but also upholds the Supreme Court's 
requirement that laws regulating abortion protect both the life and 
the health of-- American women. 
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I have concluded that H.R. 1833 as drafted does not meet the 
constitutional requirements that the Supreme Court has imposed 
upon us, in Roe and the decisions that have followed it, to provide 
protections for both the life and the health of the mother in any 
laws regulating abortions. 

I am prepared to support H.R. 1833, however, if it is amended to 
make clear that the prohibition of this.procedure does not apply 
to situations in which the selection of the procedure, in the medical 
judgment of the attending physician, is necessary to preserve the 
life of the woman or avert serious adverse health consequences to 
the woman, 

r urge the Congress to amend H.R. 1833 to ensure that it protects the 
life and the health of the woman, as the law we have been elected to 
uphold requires. 

Sincerely, 
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THE WHITE HOUSE 

WASHINGTON 

February 28, 1996 

The Honorable Orrin G. Hatch 
United States Senate 
washington, D.C. 20510 

Dear Senator Hatch: 

I understand that the House is preparing to consider H.R. 1833, as 
amended by the Senate, which would prohibit doctors from performing 
a certain type of abortion. I want to make the Congress aware of my 
position on this extremely complex issue. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her God. 
I strongly believe that legal abortions -- those abortions that the 
Supreme Court ruled in Roe v. Wade must be protected -- should be 
safe and rare. I have long opposed late-term abortions except, as 
the law requires, where they are necessary to protect the life of 
the mother or where there is a threat to her health. In fact, as 
Governor of Arkansas, I signed into law a bill that barred third 
trimester abortions except where they were necessary to protect the 
life or health of the woman, consistent with the Supreme Court's 
rulings. 

The procedure described in H.R. 1833 is very disturbing, and I cannot 
support its use on an elective basis, where the abortion is being 
performed for non-health related reasons and there are equally safe 
medical procedures available. As I understand it, however, there are 
rare and tragic situations that can occur in a woman's pregnancy in 
which, in a doctor's medical judgment, the use of this procedure may 
be necessary to save a woman's life or to preserve her health. In 
those situations, the Constitution requires that a woman's ability to 
choose this procedure be protected. 

I have studied and prayed about this issue, and about the families 
who must face this awful choice, for many months. I believe that we 
have a duty to try to find common ground: a resolution to this issue 
that respects the views of those -- including myself -- who object 
to this particular procedure, but also upholds the Supreme Court's 
requirement ,that laws regulating abortion protect both the life and 
the health of American women. 
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I have concluded that H.R. 1833 as drafted does not meet the 
constitutional requirements that the Supreme Court has imposed 
upon us, in Roe and the decisions that have followed it, to provide 
protections for both the life and the health of the mother in any 
laws regulating abortions. 

I am prepared to support H.R. 1833, however, if it is amended to 
make clear that the prohibition of this procedure does not apply 
to situations in which the selection of the procedure, in the medical 
judgment of the attending physician, is necessary to preserve the 
life of the woman or avert serious adverse health consequences to 
the woman. 

I urge the Congress to amend H.R. 1833 to ensure that it protects the 
life and the health of the woman, as the law we have been elected to 
uphold requires. 

Sincerely, 



THE WHITE HOUSE 

WASHINGTON, 

February 28, 1996 

The Honorable John Conyers, Jr. 
House of Representatives 
Washington, D.C. 20515 

Dear John: 

I understand that the House is preparing to consider H.R. 1833, as 
amended by the Senate, which would prohibit doctors from performing 
a certain type of abortion. I want to make the Congress aware of my 
position on this extremely complex issue. 

I have always believed that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her God. 
I strongly believe that legal abortions -- those abortions that the 
Supreme Court ruled in Roe v. Wade must be protected -- should be 
safe and rare. I have long opposed late-term abortions except, as 
the law requires, where they are necessary to protect the life of 
the mother or where there is,a threat to her health. In fact, as 
Governor of Arkansas, I signed into law a bill that barred third 
trimester abortions except where they were necessary to protect the 
life or health of the woman, consistent with the Supreme Court's 
rulings. 

The procedure described in H.R. 1833 is very disturbing, and I cannot 
support its use on an elective basis, where the abortion is being 
performed for non-health related reasons and there are equally safe 
medical procedures available. As I understand it, however, there are 
rare and tragic situations that can occur in a woman's pregnancy in 
which, in a doctor's medical judgment, the use of this procedure may 
be necessary to save a woman's life or to preserve her health. In 
those situations, the Constitution requires that a woman's ability to 
choose this procedure be protected. 

I have studied and prayed about this issue, and about the families 
who must face this awful choice, for many months. I believe that we 
have a duty to try to find common ground: a resolution to this issue 
that respects the views of those -- including myself -- who object 
to this particular procedure, but also upholds the Supreme Court's 
requirement that laws regulating abortion protect both the life and 
the health of American women. 
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I have concluded that H.R. 1833 as drafted does not meet the 
constitutional requirements that the Supreme Court has imposed 
upon us, in Roe and the decisions that have followed it, to provide 
protections for both the life and the health of the mother in any 
laws regulating abortions. 

I am prepared to support H.R. 1833, however, if it is amended to 
make clear that the prohibition of this procedure does not apply 
to situations in which the selection of the procedure, in the medical 
judgment of the attending physician, is necessary to preserve the 
life of the woman or avert serious adverse health consequences to 
the woman. 

I urge the Congress to amend H.R. 1833 to ensure that it protects the 
life and the health of the woman, as the law we have been elected to 
uphold requires. 

Sincerely, 

']A)}, t,'l~~~,-
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THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

His Eminence Joseph Cardinal Bernardin 
Archbishop of Chicago 
Post Office Box 1979 
Chicago, Illinois 60690 

De~r Cardinal Bernardin: 

I want to thank you for your letter on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as' a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 
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That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 
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THE WHITE HOUSE 

Office of the Press secretary 

For Immediate Release April 10, 1996 

5:22 P.M. EDT 

REMARKS BY THE. PRESIDENT 
ON HOUSE RESOLUTION 1833 

The Roosevelt Room 

THE PRESIDENT: Good afternoon. r have just met- with 
five courageous 'women and their families, and I want to thank the 
~ines, .the stellas, the Watts, the Costellos, and the Ades all. for 
meeting with me. They had to make a potentially life-saving, 
certainly health-saving, but still tragic decision to have the kind 

. of abortion procedure that would be banned by HR 1833. . . 

They represent a small, but extremely vulnerable group 
of women and families in this country, just a few hundred a.year.. 
Believe it or not, they represent different religious faiths, 
different political parties, different views on the question of 
abortion. They just have one thing in common: Tbey all desperately 
wanted their children. They didn't want abortions. They made '." 
agonizing decisions only when it became clear that their babies would 
not survive, their own lives, their health, and in some cases, the1r 
capacity to have children iJl the future were in danger. . .... ;..",C"' . 

. No one can tell the story better than them, and I want 
to calIon one of them. But before I do, I want to say that this 

.' country is deeply indebted to them for being willing to speak. out and 
to talk about the real facts, not the emotional arguments that, 
unfortunately, carried the day on this case. ., 

So I'd like to ask Mary Dorothy Line to 
introduce herself and.say whatever she'd like to say 
all here today. . . 

come up here and 
about .why we're 

. MRS. LINE: My name is Mary Dorothy. Line. My husband, . 
Bill, and I are honored to be here today to speak for the many women 
and families who have also come forward to tell their stories in 
opposition to this terrible legislation. 

.' . 

Last April we were overjoyed to find out thatrwas 
pregnant with our first child. Nineteen' weeks into my pregnanCy, an 
ultrasound indicated that there was something wrong with our' baby. 
The doctor, diagnosed a condition called hydrocephalus. EverY.: .. 
person's head contains fluid' to. protect. and cushion ;the brain·!""~ .. ~t 
if there is too much fluid, the brain cannot deyelop. . .... -0. ',' 

.~ practicing Catho~i~~, when w~, have problems· .~d· 
worries, we turn to prayer. AS we waited to find' our: more.- fi:01it. the 
doctors, our whole family prayed together. My husband. and rwere 
very scared, but we. are. strong people and believe that God.,.wouId not 
give us a problem if: we couldn't: handle it~ . ~is:was our- J:)aby"~ .. 
Everything would be fine. We never thought about. abortion. .~, d .. 

. - .' But the di~qnosis'wa's l:;:~~~': as it· could be •.. qur-little 
. boy had~a- very advanced textbook case' of' hydrocephaly. nr the' .' 
doctors told us there. was. no hope. We·, asked· about. in utero-: surgery, . 
about. shunts to remove the,fluid, buttt.erewas absolutely: nothing we 
could do' •. r: cannot· express the 'pain we. still feer. This was.ilur. 
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precious little baby, and he was being taken from us before we even 
had him • 

. . 
This was not our choice, for not only was our son going 

to die, but the complications of the pregnancy put my health in 
danger, as well. If I carried to term, he might die in utero, and 
the resulting toxins could cause a hemorrhage and possibly a 
hysterectomy., ~e hydrocephaly also meant that a. natural labor 
risked rupturing my cervix and my uterus. 

• 
Several specialists recommended that we terminate the 

pregnancy. I thank God every day that I had this safe medical option 
available to me, especially now that I am pregnant again and 
expecting a baby in September. 

r pray every day, I really do, that this will never 
happ~n to anyone else. But it will. Those of us unfortunate enough 
to have to live this nightmare need a procedure that will give us 
hope for the future. 

And I thank God for President Clinton; we all do here. 
the people who promoted this bill do not understand the real issues, 
but he does. It is about women'shealth,it's not about abortion, 
and certainly not choice. These decisions belong to families and 
their doctors, not the government. President Clinton listened to us 
and protected families like ours by vetoing legislation that would 
hurt so many people. 

Thank you, Mr. President. 

THE PRESIDENT: Thank you. 

I'd like to ask Core en Costello to come up and speak a 
little bit about her experience. 

MRs. COSTELLO: My n~e is Coreen Costello, as you 
-heard. I found out when I was seven months pregnant that my daughter 
was dying. She was dying inside my womb. The complications that she 
had posed severe health risks to me. One of the conditions ahe had 
was polyhydramnia, where the amniotic fluid puddles into the uterus. 

I had over nine pounds 'of excess amniotic fluid. My 
daughteris body was rigid and it was stuck in a position that was as 
if' she was doing a swan dive inside my womb. Her head and -- the 
back of her feet were touching the back of her head at the top my 
uterus. There was no way to deliver her. 

My husband and I have always been extremely opposed to 
abortion. We consider ourselves very, very much pro-life, 
conservative Republicans. For us, terminating this pregnancy was not 
an option. For three weeks we attempted to turn my daughter so that 
I could deliver her vagina+ly and naturally. We had one hope, and 
that was that we would be able to hold our daughter alive for 
possibly an hour, maybe two. -, " '. ".' ., 

. . ", .... ~-,".' . , .',. 

OVer the three weeks that we carried her we realized 
that that· was not a possibility., ~ She was dying. and she would likely 
not survive any labor and there'was no waY'r could deliver her. We 

· had her baptized in utero. We named her Katherine Grace. We then 
realized that our only safe option was the procedure that is being 
outlawed' - is being attempted to' be outlawed. '. . . . .: 

· '. :c am so grateful because today l: am: standing' here before 
· you pregnant again with a healthy child. 1: have two childr~. .L 
have~' health. r don't: know· haw to tell. you haw important, that is. 
This was such a tragedy, such a:: personal, family. tragedy. QUr.' 
daughter wiII always be a part .. of.,our' lives:' There will al..ways be 
sCmeonemissing. in our family, and: that',!!,~erine Grace. But:J; am 

.: " -. - . . . 

. ,' ~, 

.~' . r .• : .... :-~ . ; 
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so grateful for the ability to be able to go on and enjoy the two, 
children that I do have, to be with my husband, to be with my family, 
an~ to be here today. 

And that's what this'is about. This is not about 
choice. We made a very different choice than what we ended up having 
to have. ,This is not about abortion, and it's not about choice. 
It's a medical issue. And I am so grateful for ~resident Clinton and 
his ability to hear our stories, because we have been telling them 
for a long time and a lot of people haven't listened. But this is· . 
the truth, and this is what happened to us. And as painful as it is, 
we are all here to share that with you. 

Thank you. 

THE ~RESIDENT: Thank you. 

I would also like to thank Jim and their children, and 
William. 

Would you tell them what you told me in the office? Can 
you do it? This is Tammy Watts. 

MRS. WATTS: Hi, my name is Tammy Watts. I l:ive, in 
Tempe, Arizona. I simply told our dear president that my story,is 
not so different from everyone else's. I have the heartache, I have 
the same tragic story. I have the loss in my heart, as does my 
husband and the rest of my family and friends. 

The fact is this: I_would have given my life and traded 
placed with my daughter, Mackenzie. And in fact, with my pastor, 
that is exactly what I prayed for for the three days we tried 
desperately to find something that could cure her. You simply look 
for a magic wand and it's not there. 

, "I. am so thankful to our doctors" who were able to 
,- perform this very safe medical procedure, save our health, save our 

families. And I am particularly thankful to our-president, without 
whom we would not be here. And he is a true blessing in all of our 
lives. 

'Thank you. 
--

THE PRESIDENT: Thank you, Mitchell -- and those are the 
prints of your baby, right? 

MS. WATTS: Yes, this is my daughter Mackenzie's 
handprints and footprints. This is 'somathing that is very special to 
us, and is-something that we would not h3.ve if we did not have this 
very safe procedure. 

'rHE PRESIDENT: Vikki, do you want'to say anything? ,

MRS. STELLA: My name is vikki Stella, and I" ~ frtim - '- - ", 
Chicago ,Illinois. My story is basicallY the same thing. we're like 
a family now. And at 32 weeks I found out that'my son wasn't growing 
properly, anci' when e"oerything was all dOne and said and the- -', 
ultrasounds were in and I_had the answer, I~found out my son, had nine, 
major anomalies, one including no brain. It did not show up,onthe 
amnio -because it was a closed neural tube' defect', so those things - , 
don't show up-. That's for, genetic: research. ' ' 

-And r miss my son." But' the one part, r- want to" stress is 
I needed this for health reasons~r'm a diabetic. Other procedures 
would not- have-been what I needed. r don'_t: heal as well as- other 

. 'people"so other procedures just were not: the answer. ~ could have 
gone on' and maybe tried to give.qirth to a child that would not liv~.· 
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I didn't make the decision for my child to die; God made 
the decision for my child to die. I. had to make the decision to take 
him off life support. 

here. 

THE PRESIDENT: Thank you. And you have a baby here. 

MRS. STELLA: Yes, I have a little boy here. 

THE PRESIDENT: You have a three-month-old little boy'· 

MRS. STELLA: Nicholas. 

~ PRESIDENT: Claudia, would you like to talk? 

MRS. ADES: Much like everyone else -- we've all had 
similar circumstances -- I was six months pregnant, 26 weeks into my 
pregnancy and happier than I had ever been in my entire life when r in 
a routine ultrasound, we found out that there was somethinqt~rribly 
wronq with our son. He had fluid in. his brain that was keepinq his 
brain from developinq.Hehad a hole in his heart, a hole between 
the chambers of his heart so that there was no normal blood flow •. 

Be had -- I won't qo on wi~~ the details, but horrible, 
horrible,anomalies, and he stood no chance of survival. It was. 
somethinq -- it was a chromosomal abnormality, called Trisomy-13. It 
was actually the same condition that Tammy Watts's baby had. 

. Aqain, like everyone else~we beqqed for a cardioloqist 
or a neurosurqeon or someone that could fix my baby's brain or the 
hole in his heart. And when we qot the news -- I say this for the 
people that say that we don't care and for the people who say we 
don't want our children, and for the people that say we have ,no 
spirit or no ~oul or no reliqion • 

. My husband and I are Jewish and we qot.the news on Rosh 
:t!ashana. And when we finally had the procedure, ·the third day' of 
this qrueIinq procedure, it was Yom Kippur, the holiest day of the 
Jewish year. And Yom Kippur is the day that you mourn those that 
have passed, and it's the day that you pray that God will inscribe 
them in the Book of Life. -

We'll forever, and for the past four years and forever 
we will mourn our son. We are very -- since that pregnancy, 
unfortunately lost five more, but we are very blessed that in July 
we're qoinq to adopt a baby and we're qoinq to be parents, and we're 
qoinq to have the child we so desperately wanted. 

.' 
And we are all· here, my husband, myself and all. of! the 

other people standinq behind me, we are all here as we have been for 
months, fiqhtinq in Conqress. :t just actually came back with Mary 
Dorothy from Sacramento, where we were testifyinq,where it is now in 
the State of. California. And we are all here for' the women that 
follow us, because all women deserVe the finest medical care that. 
exists. An~',w~ are the blessed ones and we want that for :them'. . 

. ~.;~""-. '?-'. . .. ~'" ~.... . ~ ,'. . ........ :".', , '. : . 
. . 'And. like every.one else, :I just want to thank the 

President, because it's an enormous, enormous -.,,responsibili ty that 
he's taken. And we'reall here ~oback him up .~- it's so, scr . 

. important what he's doinq. . . 
. . ' (" 

".' . Thank you. 
. . . 

. ,:.-.; 'l!BE -.PRESIDENT:· Thank you veri much •. 

'.' . Thank you. Thank :you, Richard. Thank you, Hitchell.. 
.' ' . 

: 
~ I~ •• > I" .. :I. 'O( 



,.' .... 
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Ladies and gentlemen, I asked these families to come 
here today to make a point that I think every American needs to 
understand about, this bilL This is not about the pro-choice/pro
li~e debate. This is not a bill that ever should have been injected 
into that. 

This terrible problem affects a few hundred Americans 
every year who desperately want their children, are trying to build 
families, and are trying to strengthen their families. And they" 
should not become pawns in a larger debate, even though it is a 
serious and legitimate debate of profound significance. 

, 
I hope that we can continue to reduce the number of 

abortions in America.· When I'was governor I signed a bill to 
restrict late-term abortions, consistent with the Supreme Court 
decision of Roev. Wade, only cases where the life or health of the 
mother is at risk. When I asked the supporters of the bill here to 
try to take account of this, they said, well, if we have a health 
exception you know you could --the doctor and the mother could say 
anything -- they can't fit in their prom dress, that's abealth 
exception -- some terrible things like that. . 

, And:! said, no, no, no, I will accept language that says 
serious, adverse health consequences to the mother. Those three 
words. Everyone in the world will know what w~'re talking about. 
We're talking about these families. I implored them. I said, if you 
want to pass something on this procedure, let's make an exception for 
life and serious adverse health consequences so that we don't put 
these wo~enin a position and these families in a position where they 
will lose all possibility of future child-bearing, or where the 
doctor can't say that they might die, but they could clearly be 
substantially injured forever. . 

. . 'And my pleas.' fell on deaf ears. " The emotional power of· 
the description of the procedure -- which I might add did not cover 
the procedure 'these women had and did not cover all the procedures 

'banned by the law -- but the emotional power was so great that my 
plea just to take a decent account of these hundreds of families 
every year that are in this position fell on deaf ears. And, 
therefore, • r' had no choice but to veto the bill. r, vetQed it:, just a 
few minutes ago before I met with these families. 

I will say again,tfthe Congress 'really wants to act 
out ofa sincere concern that some of these things are done, which 
are wrong,' in casual ways, then if they will meet my standards to 
protect these families, they could pass a bill that I would sign 
tomorrow. But these people have no business being made into 
political pawns. 

As I s~id, and as they said, they never had a. choice. 
This affects staunchly pro-life families as well as people that.are 
pro-choice. ,They never had a choice. And I' cannot in. good - " 
conscience see theirclives damaged and their potential to build good, 

. strong£amilies damaged. ..' .... ' ' " 
. . ~ '. 

, , 

We need more families in America like these folks. We 
need more parents in America like these £011'".s. They are what, America 
needs'more of. And, jUst because they happen to be in a tiny minority 
to bear: a: tinique burden that God imposes on just a few people every 
year, we can't forget our obligation to protect their lives, their. 
children', and their families' future. ' 

':,> ,··,'That i~what this'v~to' is all about. And let: me say 
. again how profoundly gratefuL r am to, them for coming. here today,. and 
havin~ th~courage to .. telJ:their' stories' to' th~ American people. . 

5::40 P.M •. EDT 



THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

His Eminence James Cardinal Hickey 
Archbishop of Washington 
Post Office Box 29260 
Washington, D.C. 20017 

Dear Cardinal Hickey: 

I want to thank you for your letters on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 



THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

His Eminence Roger Cardinal Mahony 
Archbishop of Los Angeles 
1531 West Ninth Street 
Los Angeles, California 90015-1194 

Dear Cardinal Mahony: 

I want to thank you for your letter on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 



THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

His Eminence Joseph Cardinal Bernardin 
Archbishop of Chicago 
Post Office Box 1979 
Chicago, Illinois 60690 

Dear Cardinal Bernardin: 

I want to thank you for your letter on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue,.one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



That is why I implored congress to add a" limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

sincerely, 



THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

His Eminence Bernard Cardinal Law 
Archbishop of Boston 
Cardinal's Residence 
2101 Commonwealth Avenue 
Brighton, Massachusetts 02135 

Dear Cardinal Law: 

I want to thank you for your letter on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I .am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 
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THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

His Eminence James Cardinal Hickey 
Archbishop of Washington 
Post Office' Box 29260 
Washington, D.C. 20017 

Dear Cardinal Hickey: 

I want to thank you for your letters oil H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into. law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



·' 

That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 

. more inhumane. 

Although I know you disagree with. me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

sincerely, 



.,.: 

THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

His Eminence Bernard Cardinal Law 
Archbishop of Boston 
Cardinal's Residence 
2101 Commonwealth Avenue 
Brighton, Massachusetts 02135 

Dear Cardinal Law: 

I want to thank you for your letter on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave-harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth_ The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 
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That is why I implored congre'ss to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 



THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

His Eminence Roger Cardinal Mahony 
Archbishop of Los Angeles 
1531 West Ninth Street 
Los Angeles, California 90015-1194 

Dear Cardinal Mahony: 

I want to thank you for your letter on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-te~ 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



That is why I implored congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
.sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 
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THE WIIITE II()I'SE 

April 10, 1996 

Kate Britton 

I P6I(b)(6) 

Dear Kate: 

I want to' thank you for your letter on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exc~ption in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the. 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 
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THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

The Reverend Anthony Campolo 
Eastern College 
10 Fairview Drive 
St. Davids, Pennsylvania 19087 

Dear Tony: 

I wanted to let you know my thoughts regarding H.R. 1833, a bill 
banning a certain abortion procedure. I know that you feel very 
strongly about this matter. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or. health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

I 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I.would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 
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That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 



-~ E "'VHITE HOUSE 

The Honorable Raymond L. r~y=l 
American Ambassador 
The Vatican 

Dear Ray: 

u ........ 'H.TOH. D.C. 

The Honorable Raymond L. Flynn 
American Ambassador 
The Vatican 
APO AE 09624 

I want to' thank you for your letter.on H.R. 1833. I appreciate 
and considered the strong moral convic~ions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were aavised 
by their doctors that this procedure was their- best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necess.ary to save the life of the 
woman or prevent serious risks to her health. 
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That is why I imploied Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its,use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 



THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

The Reverend Jim Henry 
First Baptist Church 
3701 L. B. McLeod Road 
Orlando, Florida 32805-6691 

Dear Jim: 

I wanted to let you know my thoughts regarding H.R. 1833, a bill 
banning a certain abortion procedure. I understand that you feel 
very strongly about this matter. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health·of the mother. As Governor of 
Arkansas, I signed into law a bill that, barred third trimester 
abortions, with an appropriate exceptiOn for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have· learned of several cases of" women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an 4bortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women; this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to" save the life of the 
woman or prevent serious risks to her health. 

:-1' 
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That is why I implored Congress to. add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration th~ rare and tragic circumstances in 
which .its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 



Mr. Herb Hollinger 
Baptist Press 
Suite 750 
901 Commerce Street 

THE WHI1'E HOUSE 

WASHINGTON 

April 10, 1996 

Nashville, Tennessee 37203-3699 

Dear Herb: 

I wanted to let you know my thoughts regarding H.R. 1833, a bill 
banning a certain abortion procedure. I understand that you feel 
very strongly about this matter. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against lat8-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mo.ther. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
~vert serious health consequences to her. 

In the p~st months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that .their babies had fatal .condit·ions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do notsuppo~t the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
ofa procedure you see as inhumane. But to eliminate' it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary ,would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 

,. 
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THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

The Reverend Rex M. Horne, Jr. 
Immanuel Baptist Church 
1000 Bishop Street 
Little Rock, Arkansas 72202 

Dear Rex: 

I wanted to let you know my thoughts regarding H.R. 1833, a bill 
banning a certain abortion procedure. I know that you feel very 
strongly about this matter. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 
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That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very . 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration .the rare and tragic circumstances' in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 
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THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

The Reverend Bill Hybels 
Willow Creek Community Church 
67 East Algonquin Road 
South Barrington, Illinois 60010 

Dear Bill: 

I want to thank you for your letter on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



That is why I implored congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 



TilE WIIITE 1I0l'SE 

April 10, 1996 

The Reverend Fred C. Kammer, S.J. 
President 
Catholic Charities USA 
Suite 200 
1731 King Street 
Alexandri~, Virginia 22314' 

Dear Fred: 

I want to thank you for your letter on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months .. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have l'earned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatax conditions and would not live, 
who wanted anything other than an abortion, but who we.readvised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not' about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 
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That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exceptlon in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its, use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 



THE WI liTE IIOI"SE 

April 10, 1996 

The Reverend Gordon MacDonald 
Grace Chapel 
Three Militia Drive 
Lexington, Massachusetts 02173 

Dear Gordon: 

I want to thank you for your letter on H.R. 1833. I appreciate 
and considered the strong moral convictions you expressed. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abo~tions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use . 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary· would be, in my judgment, even . 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 



( 

THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

Mr. Greg Warner 
Associated Baptist Press 
Post Office Box 23769 
Jacksonville, Florida 32241 

Dear Greg: 

I wanted to let you know my thoughts regarding H.R. 1833, a bill 
banning a certain abortion procedure. I understand that you feel· 
very strongly about this matter. 

This is a difficult and disturbing· issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. , 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of-this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 
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That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of "the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 



Mr. Don Argue 
President 
National Association 

of Evangelicals 
450 Gunderson Drive 

THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

Carol Stream, Illinois 60188 

Dear Don: 

I wanted to thank you for your thoughts regarding H.R. 1833, 
a bill banning a certain abortion procedure. 

This is a difficult and disturbing issue, one which as you 
know I have studied and prayed about for many months. I am 
against late-term abortions and have long opposed them, except 
where necessary to protect the life or health of the mother 
As Governor of Arkansas, I signed into law a bill that barred 
third trimester abortions, with an appropriate exception for 
life or health, and I would sign such a bill now if it were 
presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. ·The only question. was how much 
grave damage was going to be done to the woman. 

In short, I do not support .the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the procedure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 
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THE WHITE HOUSE 

WASHINGTON 

April 10, 1996 

The Reverend Anthony Mangun 

PS/(b)(S) 

Dear Anthony: 

I wanted to let you know my thoughts regarding H.R. 1833, a bill 
banning a certain abortion procedure. 

This is a difficult and disturbing issue, one which I have 
studied and prayed about for many months. I am against late-term 
abortions and have long opposed them, except where necessary 
to protect the life or health of the mother .. As Governor of 
Arkansas, I signed into law a bill that barred third trimester 
abortions, with an appropriate exception for life or health, 
and I would sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to in H.R. 1833 
described, I thought I would support the bill. But as I studied 
the matter and learned more about it, I came to understand that 
this is a rarely used procedure, justifiable as a last resort 
when doctors judge it necessary to save a woman's life or to 
avert serious health consequences to her. 

In the past months, I have learned of several cases of women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by their doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, would 
have included an inability to ever bear children again. For 
these women, this was not about choice. This was not about 
having a headache or fitting into a prom dress, as some have 
regrettably suggested. This was not about choosing against 
having a child. These babies were certain to perish before, 
during or shortly after birth. The only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of this procedure on an 
elective basis where it is not necessary to save the life of the 
woman or prevent serious risks to her health. 



.That is why I implored Congress to add a limited exemption for 
the small number of compelling cases where use of the proc·edure 
is necessary to avoid serious health consequences. The life 
exception in the current bill fails to cover cases where the 
doctor believes not that the mother's death is probable, but 
rather that, without the procedure, serious physical harm, often 
including losing the ability to have more children, is very 
likely to occur. I want to say again that if Congress will amend 
the bill as I have suggested, remedying its constitutional and 
human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful and 
sobering issues. I understand your desire to eliminate the use 
of a procedure you see as inhumane. But to eliminate it without 
taking into consideration the rare and tragic circumstances in 
which its use may be necessary would be, in my judgment, even 
more inhumane. 

Although I know you disagree with me on this matter, I hope we 
can continue our dialogue and continue to work together on the 
broad array of issues on which we do agree. I need your help and 
your insight. 

Sincerely, 



THE WHITE HOUSE 

Office of the Press Secretary 

For immediate Release April 10, 1996 

TO THE HOUSE OF REPRESENTATIVES: 

I am returning herewith without my approval H.R. 1833, 
which would prohibit doctors from performing a certain kind of 
abortion. I do so because the bill does not allow women to 
protect themselves from serious threats to their health. By 
refusing to permit women, in reliance on their doctors' best 

. medical judgment, to use this procedure when their lives are 
threatened or when their health is put in serious jeopardy, the 
Congress has fashioned a bill that is consistent neither with 
the Constitution nor with sound public policy. 

I have always believed that the decision to have an 
abortion generally should be between a woman, her doctor, her 
conscience, and her God. I support the decision in Roe v. Wade 
protecting a woman's right to choose, and I believe that the 
abortions protected by that decision should be safe and rare. 
Consistent with that decision, I have long opposed late-term 
abortions except where necessary to protect the life or health 
of the mother. In fact, as Governor of Arkansas, I signed into 
law a bill that barred third trimester abortions, with an ' 
appropriate exception for life or health. 

The procedure described in H.R. 1833 has troubled me 
deeply, as it has many people. I cannot support use of that 
procedure on an elective basis, where the abortion is being 
performed ,for non-health related reasons and there are equally 
safe medical procedures available. 

There are, however, rare and tragic situations that can 
occur in a woman's pregnancy in which, in a doctor's medical 
judgment, the use of this procedure may be necessary to save a 
woman's life or to protect her against serious injury to her 
health. In these situations, in which a woman and her family 
must make an awful choice, the Constitution requires, as it 
should" that the ability to choose this procedure be protected. 

In the past several months, I have heard from women who 
desperately wanted to have their babies, who were devastated to 
learn that their babies had fatal conditions and would not live, 
who wanted anything other than an abortion, but who were advised 
by th~ir doctors tha~ this procedure was their best chance to 
avert the risk of death or grave harm which, in some cases, 
would have included an inability to ever bear children again. 
For these women', this was not about choice -- not about deciding 
against having a child. These babies were certain to perish. 
before, during or shortly after birth, and the, only question was 
how much grave damage was going to be done to the woman. 

I cannot sign H.R. 1833, as passed, because it fails to 
protect women in such dire circumstances -- because by treating 
doctors who perform the procedure in these tragic cases as 
criminals, the bill poses a danger of serious harm to women. 
This bill, in curtailing the ability of women and their doctors 
to choose the procedure for' sound medical reasons, violates the 
constitutional command that any law regulating abortion protect 
both the life and the health of the woman. The bill's overbroad 
criminal prohibition risks that women will suffer serious 
injury. ' 
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That is why I implored Congress to add an exemption for the 
small number of compelling cases where selection of the 
procedure, in the medical judgment of the attending physician, 
was necessary to preserve the life of the woman or avert serious 
adverse consequences to her health. The life exception in the 
current bill only covers cases where the doctor believes that 
the woman will die. It fails to cover cases where, absent the 
procedure, serious physical harm, often including losing the 
ability to have more children, is very likely to occur. I told 
Congress that I would sign H.R. 1833 if it were amended to add 
an exception for serious health consequences. A bill amended in 
this 'way would strike a proper balance, remedying the 
constitutional and human defect of H.R. 1833. If such a bill 
were presented to me, I would sign it now. 

I understand the desire to eliminate the use of a procedure 
that appears inhumane. But to eliminate it without taking into 
consideration the rare and tragic circumstances in which its use 
may be necessary would.be even more inhumane. 

The Congress chose not to adopt the sensible and 
constitutionally appropriate proposal I made, instead leaving 
women unprotected against serious health risks. As a result of 
this Congressional indifference to women's health, I cannot, in 
good conscience and consistent with my responsibility to uphold 
the law, sign this legislation .. 

THE WHITE HOUSE, 
April 10, 1996. 

# # # 

WILLIAM J.CLINTON 



NLWJC - Kagan 
DPC - Box 070 - Folder-008 

Press 



By MELINDA HENNEBERGER Advocates for abortion rights, who 
were making the rounds of Congres

WASHINGTON, Sept. 19 - <?n the sional offices with women who have 
eve of.a hotly contested vote m the had the procedure, acknowledged 
House to enforce a ban on a form of that the numbers of such abortions 
late-te~m abortion~ advocates on may' have been understated - but 
each side held 'duelmg new~ ~onfer- said the proCedure was still rare. 
ences, p~Vlewed ne~ teleVision ads "I think yes, the numbers are 
and predicted the Issue would .Pe greater than we originally thought," 
decld~d by a handful of vote~. said Vicki Saporta, executive direc-

Anti-abortion l~b?YISts SaId they tor of the National Abortion Federa
had gotten a slgruflcant last-mmute tion. "But it's still a very, very rare 
boost fr~m tW? recent newspaper procedure." She added: "The num
articles m ~elr, fight to overturn bers don't matter because that's not 

" President Clinton s veto of the ban on the point. The pOint is who makes the 
the proced~re ~at Congress at: decision." 
proved earlier thIS year. The artl- T . f h h' <1)":'.,- ., ., 0":' "01)''''''':' -.,., "",' 

I 
. Th Wash' gto Post and The 0 per orm t e procedure, a p YSI- "'., - ",.c - '" al gJ c.5 c 1: 5l ~ ~ :. c .... c es, m e m n .' . - - Q C .... $..0 U "C:s:S Q. C':3 ~ :s .E 

Record of Hackensack N J <uggest clan partially extracts the fetus from ;!i OJ 1;: ~ - '" "'" ., c.c c 11 <:.c .,.c .... c , .",.. th t f f' t, th . ca ~ ~ co s.. = c .c - u < (,,) .... :: C - <lS 
that the procedure is not as rare as e u erus, eet Irs en suctions !:: ~ c ~ S ",: - ~. E·S .... '" .c '" <I) C lh b' d I fl'd t f th <I) C <I) ., - • c .... C »0 e "'.c ~ 0 ., ., 
the President and abortion rights e I alll an spIna UI ou 0 e C.; '" :E ~ <I) .,:: - ;;; ll. eSc Co ~ '-' - "'" 

advocates have said. . skull before collapsing the skull so it E ~ Q '; i! ~ ~ 1:' ~ .. ., S ., ~ ., ., ~ ~ g 0 
The procedure _ which anti-abor- can be removed. . ~ ~ ...: ~ - '" e-.E Oi E -5 ~ S ~ -= OJ :E -= ~ <I) 

! tion groups call "partial-birth' abor- Abortion rights advocates main- 0 o::S S:: ~ g B ~ t; .!!l C .!!l ~ J§ '0; .5 ;; E 
tai!l

. thatth th . thod.used . - C - Q. - C - C 01) _.... <I) .c c .... 0 
tlon and doctors call intact dilation e 0 er mam me Q) - - 0 ..; '5 .=: <! Co - .!2 ., 5 :;"'" '" - "'" ~ .c 
and extraction _ is one of several for late-term abortions - where the :0 ra 1l - ~.>:! -E g! 511.!2 6'o::s S ~ '0 c 11 I-< 

ft 
. d' b d th th "' __ ->c .... _al° -S·!!l"-",-

methods used to abort a fetus after e ~s IS .Ismem ere ra er an ~ ~ 8 a; -= C:: B _ 8:§'~ S <I) S <!.c c 
20 weekS of gestation. No one knows delivered Intact - IS not as safe. . ., ~ 'E ~ 5 ~ ~ ~.g 011 c:E »8:E g ~ -g Jl 
exactly how often it is performed In a campaign organized by the 'ffi <! '0'::: 0 ~., .... s '" - 0. -:; ~ - .g .2 OJ ;:: 
because neither the Federal nor National Conference of Catholic ::: '" <I) ~ <I) ~ ., ~ II :;: ~ :a 0; ;!i B.<: e 11 ., 

B
. h b 8 '11' d W ~ .... (l).c :s en C 0- rJ? 1) ~ C ..., 0 C co ..c 

state governments requite that it be IS ops, a out ml IOn postcar s - .c ~ ~.:: ~ i! .- :; - c ..... ;: " .;;:; - .,;:J -
reported. . sl.\pporting the ban were sent to <I) -: ~ .... - ~ cr!:: C ;!i ~ ~: S ~ .S 

But the articles published this House members. 
week suggested the procedure is Viki Stella, a mother of three who 
used as many as several thousand appeared in the commercial fi-
times a year, rather than 500, as had nanced by abortion iii:his groups, ?\ 
been estimated by groups that sup- jostled her 8-month-old son while she "'ts 
port abortion rights.. was introduced to reporters. ::s 

The articles, which the National Mrs. Stella, who said she was on ....... 
Right to Life Committee and otherhec "lOth or 11th" trip to Washington .rA 

. anti-abortion groups are widely dis- to lobby on the issue, said .she had - ~ 
: tributing, also said the procedure is become increasingly more outspo- . Q) 
: used in many cases on healthy wom-ken because of the reaction from ~ 
· en with healthy fetuses in. their sec-opponents· of the procedure. ~ 
· ond .trim~ter of p~egnancy, not ex- "I was in a restaurant with my '" 
cluslvely In th~ third trimester for family and one woman bent down' -5 
women whose bves are endanger~d. and said I should have been the one 

;. "That inform.a~on has h~lped mm- who died," said Mrs~ Stella She said ..,c 

1
1mlze any attrition we mlgh~ ~ave she had the procedure two years ago "'" 
suffer~d and made It more difficult after learning when she w8$ 8. Co 

J to flip on the Issue, satd Representa-mOl;lths prl!gnant that her baby could c:: 
itlve Charles T. Canady, the Fiondanolsurvive outside the womb. • ... 
. Republican who sponsored the ongl- n 
nal House bill to ban the procedure.' ~ 
"It's created an environment in ::s 
which it's more difficult to switch." t'Y\ 

It takes a two-thirds vote te. over- ....... 
"ride a veto, or 290 votes if ~I mem- l 
,bers are voting, and the last vote on 
the bill was 286 to 129 with one mem- • ~ 
ber voting "present.' Representative -5 
Chris Smith, the New Jersey Repub-
lican who is a leading anti -abortion ~ 
voice in the House, predicted victory "'" 

~
ut said the margin would only be a' 0 
andful of votes. The Semite is ex- e 
ected to uphold the veto, but even 

· so, Republicans expect to capitalize ~ 
jon the issue in the elections. . 
! Bob Dole, the Republican presi-

jdential candidate, told a convention 
,of the Christian Coalition last week 
thal if elected, he would sign a bill 

I b2!lning the procedure. 
Representative Nita Lowey, a New 

Yo:k Democrat, said Republicans' 
wEte using the issue as a back-door 
.mEthod of attacking Roe v. Wade, the 
.§ull"eme Court decision upholding a 
,Wllnan's right to abortion. 

"They know they can't get rid of 
'Roe v. Wade with a club," Ms. Lowey 
. said, "but they can chip away at it." 

One House member who opposes 
the ban said his camp may be losing 
because it is not an issue many mem-
lbers are willing to risk losing their 
;seat over - especially because the . 
Senate is likely to sustain the veto. ' 
,Among those who support the ban 
'are Richard Gephardt and David 
"Bonior. 

~. 

THE NEW YORK TIMES 

THURSDA Y, SEPTEMBER 19, 1996 
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R Representative George Miller, a 
By ADAM CL YME· senior California Democrat whose 

W ASHINGTON,Sept 18 - House own most recent ethics complaint 
Democrats moved today to force the against Mr. Gingrich has languished 
ethics committee to release its coun- without any committee action since 
sel's report on complaints about April 22, said Mr. Gingrich was 

. Speaker Newt Gingrich, and to make "hanging everyone else out to dry." 
Republicans in shaky races risk ac- Representative Jim McDermott of 
cusations of a cover-up if they vote to Washington, the senior Democrat on 
keep it secret. the ethics committee; said he would 

The lawyer the committee hired to vote for the Lewis resolution. 
investigate the charges filed a pre- "I think it would be unfair to Mr. 
Iiminary report last month. The com- Gingrich' to go home before the end 
mittee has not indicated when it of the session' without having this 
plans to act on his findings on, information made public," Mr. Mc
charges that Mr. Gingrich violated Dermott. "It's been hanging over 
tax laws and misused foundation him for more than two years now." 
money, which was ostensibly raised Republicans were unwilling to ac
for a college course, to further his knowledge that the vote might be 
political aims. uncomfortaille, although several 

Representative John Lewis, Dem- usually loquacious freshmen either 
ocrat of Georgia, filed a resolution did not return phone calls or had 
today that would compel the commit- their aides say they considered ques
tee to make the report public. Under tions "premature." 
House rules, the resolution must But one who did call back, Repre
come to the House floor no later than sentative Sue W. Kelly of Katonah, 
Monday, and a vote is expected on N.Y., accused the Democrats of con
Friday. Mr. Lewis, a chief deputy ducting "a witch hunt" and insisted 
whip, asserted that the ethics com. that Representative Richard A. Gep
mittee would "use every means at its hardt of Missouri, the minOrity lead
disposal to stall and delay the inves- ·er, was masterminding the effort 
tigation of Newt Gingrich." Ms. Kelly said she expected voters In 

The committee's chairman, Rep- - her district to know that she would do 
resentative Nancy L. Johnson, Re- what she thought was right even if 
publican of Connecticut, declined to her Democratic challenger "says 
comment on the DemocratiC move. that I am trying to protect Newt or 

Democrats inSisted that ~ey were whatever." 
acting to protect the reputation of the Representative Steve Largent of 
House and not from politiCal. mo- Oklahoma, who does not face tough . 
tives. Yet R.epresentatlye DaVid E; opposition, said the Democratic ef
Bomor of Mlchlg~, the Democrats fort was "partisan pay-back of yes
deputy leader, said, "I expect there teryea(' because of Mr .. Gingri<:h's 
are challengers all over the country successful ethiCS campaign agamst 
who will 'be asking incumbents Speaker Jim Wright "Whatever the 
whether ~ey plan to make thiS docu- truth is," Mr. Largent said "it's go-
ment public, ~d 1 would encourage ing to surface eventually." . 
them to do. so. . Representative Michael Patrick 

Mr. Bomor said members of the Flanagan of lllinois, in a tight battle 
House would probably have to vote for re-election, said, "I have every 
on the Issue repeatedly. Dem?crats confidence Nancy Johnson will. han-
can repeatedly file the resolution. dIe it fairly." 

Mr .. Gingrich had no comment, but Mr. Lewis added: "It is inconceiv-
had hiS press .secretary, T~ny Blank~able to me that this Congress would 
le~: issue a stat~ment say~ng: even contemplate adjourning with-
. Representative I:eWIS s reslllu- out acting on.the report of the outside 

tlOn re~lects the ongoing and desper- counselor, at a minimum, releasing 
ate actIOns of a small band of Demo- the. report for the members of this 
crats who have abused the eth~cs House and the public to judge for 
process by filing ~ne baseless claim themselves. 
after another. WI~ the knowledge "Members will have to decide 
and support of the.lr leadership, ~ey whether they believe and trust in the 
have pursued a Singular ~oal smce . public to weigh the evidence against 
the Nove?,ber 1994 electIOn. They the Speaker or whether they want to 
want to Win back control of the !louse participate in a conspiracy and cov
and ha,:e ~ade .the destruction. of er-up to protect Newt Gingrich." 
Newt Gmgrlch the key to reaching 
this goal." 

Democrats insisted that the timing 
was not their choice, but was forced 
on them by Republican delaying ac
tions on the complaint against Mr. 
Gingrich, filed on Sep~ 12, 1994. 

"we didn't ask to delay this until 
the eve of the election," Representa
tive Lloyd Doggett of Texas said at 
the news conference where Mr. lew
is discussed his resolution. The law
yer who' produced tM report, James 
M. Cole, gave it to the committee in 
mid-August. 

But Democrats did not shy away 
from the potential political hay that 
challengers could make out of the 
'issue, especially against Republi
cans who have sought til distance 
themselves from Mr. Gingrich and 
those for whom he had raised money. 
They could foresee commerCials 
asking whether a vote to keep the 
report secret had been bought by the 
Speaker's fund-raising help. 

Representative Martin Frost, the 
Texan who heads' the Democratic 
Congressional Campaign Commit
tee, said, "If Republicans were vot
ing to cover up the report, that would 
be an issue." -" .• 
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'Partiaf-Birth Abortion Is Bad Medicine 
By NANCY ROMER, PAMELA SMITH, . 

CURTIS R. COOK AND JOSEPH L. DECOOK 
The House of Representatives will vote 

in the next few days on whether to' override 
. President Clinton's veto of the Partial Birth 
Abortion Ban Act. The debate on the·sub· 
ject has been noisy and rancorous. You've. 
heard from the activists. You've heard 
from the politicians. Now may we speak? 

We are the physicians who, on a daily 
basis, treat pregnant women and their ba' 
bies. And we can no longer remain silent . 
while abortion activists, the media and 
even the president of the United States 
continue to repeat false medical claims 
about partial·birth abortion. The appalling 
lack of medical credibility on the side of 
those defending this procedure has forced 
us-for the first time in our professional 
careers-to leave the sidelines in order to 
provide some sorely needed facts in a de- . 
bate that has been dominated by anecdote, 
emotion and media stunts. 

Since the debate on this issue began, 
those whose real agenda is to keep all 
types of abortion legal-at any stage ~f 
pregnancy, for any reason-have waged 
what can only be called an orchestrated 
misinformation campaign. 

First the National Abortion Federation 
and'other pro-abortion groups claimed the 
procedure didn't exist. When a paper writ
ten by the doctor who invented the proce
dure was produced, abortion proponents 
changed their story, claiming the proce
dure was only done when a 'women's life 
was in danger. Then the same doctor, ·the 
nation's main practitioner of the tech· 
nique, was caught-on tape-admitting 
that 80% of·his partial-birth abortions were 
"purely elective. • 

Then there was the anesthesia myth. 
The American public was told that it 
wasn't the abortion that killed the baby, 
but the anesthesia administered to the 
mother before the procedure. This claim 
was immediately and thorqughly de
nounced by the American Society of Anes
thesiologists, which called the claim "en
tirely inaccurate." Yet Planned Parent
hood and its allies continued to spread the 
myth, causing needless concern among 

our pregnant patients who heard the 
claims and were terrified that epidurals 
during labor, or anesthesia during needed 
surgeries, would kill their babies. 

The latest baseless statement was 
made by President Clinton himself when 
. he said that if the mothers who opted for 
partial-birth abortions had delivered their 
children naturally, the women's bodies' 
would have been "eviscerated" or "ripped 
to shreds" and they "could never. have an-
other baby_" . . 

That claim is totally and completely 
false. Contrary to what abortion activists 
would have us believe, partial·birth abor
tion is never medically indicated to protect 
a woman's health or her fertility. In fact, 
the opposite is true: The 'procedure can 
pose a-significant and immediate threat to 
both the pregnant woman's health and her 
fertility. It seems to have escaped any- . 
one's attention that one of the five women 
who appeared at Mr. Clinton's veto cere
mony had five miscarriages after her par
tial-birth abortion. 

Consider the dangers inherent in par
tial-birth abortion, which usually occurs 
after t.he fifth month of pregnancy. A 
woman's cervix is forcibly dilated over 
several days, which risks creating an "in- . 
competent cervix," the leading cause of 
premature deliveries. It is also an invita
tion to infection, a major cause of infertil
ity _ The abortionist then reaches into the 
womb to pull a child feet first out of the 
mother (internal podalic version), but 
leaves the head inside. Under normal cir
cumstances, . physicians avoid breech 
births whenever possible; in this case, the 
doctor intentionally causes one-and risks 
tearing the uterus in the process. He thell 
forces scissors through the base of the 
baby's skull-which remains lodged just 
within the birth canal. This is a partially 
"blind" procedure, done by feel; risking di
rect sCissor injury to the uterus .and lacer
ation of the cervix or lower uterine seg
ment, resulting in immediate and massive 
bleeding and the threat of shock or even 
death to the mother. 

None of this risk is ever necessary for 
any reason. We and many other doctors 

Notable & Quotable 

Prom "Splitting Up," an essay on di
vOrce by Joseph Adelson, professor of psy
chology at the University of Michigan, in 
the September issue of Commentary:" . 

Without exception, when one compares 
children from intact families with children 

.from one-parent families where a divorce 
has taken place, the data offer cause for 

. deep alarm: . 
• Children in such [divorced) situations 

are twice as likely to drop out of high 
school, and are much more likely to do 
poorly in reading, spelling, andmathe. 
matics. 

• Such children are two to three times 
more likely to have emotional or behavior 
problems. They rate higher on depen-

dency, anxiety, and aggressiveness, and 
lower on self-control. They rate low in peer 
popularity. . 

• They also score low in physical health 
and well-being. 

• They show substantially higher crime 
rates. According to one study reported by . 
Popenoe, "60 percent of rapists, 72 percent 
of adolesCent murderers, and 70 percent of 
long'term pnson inmates come from fa
therless homes. " 

• They suffer much higher rates of both 
physical and sexual abuse, in the latter 
case dJlost often carried out by the 
mother's boyfriend. Single mothers report 
'being much more violent toward their chil
dren than do mothers in intact families. 

across the U oS. regularly treat women 
whose unborn children suffer the. same. 
conditions as those Cited by the women 
'who appeared at Mr. Clinton's veto cere
mony. Never is the partial-birth procedure 
necessary. Not for hydrocephaly (exces
sive cerebrospinal fluid in the head), not 

. for polyhydramnios (an excess of amniotic 
fluid collecting in the women) and not for 
trisomy (genetic abnormalities character
ized by an extra chromosome). Some
times, as in the case of hydrocephaly, it is 
first necessary. to ·drain some of the fluid 
from the baby's head. And in some cases, 
when'vaginal delivery is not possible, a 
doctor performs a Caesarean section. But 
in no case is it necessary to partially de
.liver an infant through the vagina and 
then kill the infant. 

How teiling it ill that although Mr. Clin
ton met with women who claimed to have 
needed partial-birth abortions on account 
of these conditions, he has flat-out refused 
to meet with women who delivered babies 
. with these same conditions, with no dam
age whatsoever to their health or future 
fertility! 

Former SUrgeon .General C. Everett 
Koop was recently asked whether he'd 
ever operated 'on children who had any of 
the disabilities described in this debate. 
Indeed he had. 'In fact, one of his pa
tients- "with a huge Omphalocele [a sac 
containing the. baby's organs) much big
ger than her head" -went on to become t.he 
head nurse in his intensive care unit many 
years later. 

Mr. Koop's reaction to the preSident's 
veto? "I believe that Mr. Clinton was mis
led by his medical advisers on what is fact 
and what is fiction" on the matter, he said. 
Such a procedure, he added, cannot truth
fully be called medically necessary for ei
ther the mother or-he scarcely need point 
out-for the baby_ 

COnSidering these medical realities, 
one can only conclude that the women who 

. thought they underwent partial-birth abor
tions for "medical" reasons 'were tragi
cally misled. And those who purport to 
speak for women don't seein to care .. 

So whom are you going to believe? The 
activist-extremists who refuse to allow a 
little truth to get in the way of their 
agenda? The politicians who benefit from 
the actiVists' political action committees? 
Or doctors who have the facts? 

Dr. Romer is clinical professor of ob- . 
stetrics and gynecology at Wright State 
University and chairman of obstetrics and 
gynecology at· Miami Valley Hospital in 
Ohio. Dr. Smith is director of medical ed
ucation· in the department of obstetrjcs 
and gynecology. at Chicago's Mt. Sinai 
Medical Center. Dr. Cook is a specialist in 
maternal fetal medicine at Butterworth 
Hospital, Michigan State College Of Human 
Medicine. Dr. DeCook is a fellow of the 
American College of Obstetricians and Gy
necologists. The authors are founding 
members of the Physicians· Ad Hoc Coali
tion for Truth, which now has more than 
300 members. 
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How the FDA, Bureaucracy Hurt Needy Kids 
, ' 

I am not a Food and Drug Administra
tion basher. When it comes to drugs, foods 
and medical devices rd rather my family 
be safe than sorry. ' 

Moreover, much of the criticism leveled 
at the FDA is driven by right-wing ideol
ogy, or is funded by vested financial inter
ests like the tobacco and drug companies. 
These special Interests depict FDA Com· 
missioner David Kessler as an enemy of 
the health and well·being of many Ameri· , 
cans. Does anyone really believe that the 
tobacco compa:nies care more about the, 
health of Americans than does Mr. 
Kessler, a pediatrician by training? , 

In fact, ihe FDA'Hecord for safety and 
performance is better than any compara· 

Politics & People 
By Albert R. Hunt 

ble agency In the world; despite the carp· 
ing critics the time required for approving 
new drugs has actually decreased in reo 
cent years. But it also is undeniable that 
the FDA sometimes gives fodder to critics 
with its mindless bureaucracy, especially 
in the field of medical devices. 

This is a case study of that. It irivolves 
something called electrical bladder stimu· 
lation, which was begun In this country a 
dozen years ago at Children's Memorial 
Medical Ceriter In Chicago by pediatric 
urologist William Kaplan and his extraor
dinarily talented chief nurse, Ingrid 
Richards. This procedure is used to treat 
children who because of neurogenic blad' 
ders are incontinent. The aim is to enable 
them to void normally or at least improve 
their bladder capacity to minimize dan
gerous side effects. ' 

My interest is very personal. Our 
teenage son has spina bifida and thus is In· 
continent. We took him to be treated for 

several weeks at Chicago Children's Hos
pital last month and came aWllY enor
mously impressed-and also shocked at 
the more than decade·old struggle that Dr. 
Kaplan and Ms. Richards have been wag
ing with the, FDA. 

Back in the mid-1980s, they applied for 
formal FDA approval so they could expand 
their activities and other Interested hospi· 
tals around the country could start similar 
efforts. (The Chicago hospital has permis
sion for a,limited research program, as do 
more than a half dozen other hospitals 
around the country under its umbrella.) 

FDA approval is required for the elec
trical stimulator, which is manufactured 
In Europe. Originally FDA offiCials told 
Ms. Richards to apply under a provision . 
that basically says the equipment is simi' 
la~ to others that have already been ap
proved. She and Dr. Kaplan carefully col
hicted data and perSistently appealed to , 
the FDA; nothing happened. 

Frustrated, In 1993 Dr. Kaplan and Ms: 
Rlchards11E!w to Washington to talk face to 
face with these federal officials. The prob
lem, they were told, was that they were ap
plying under the wrong procedure- never 
mind that it was what the FDA told them 

, to do in the first place-'-and that they 
needed something called pre-market ap' 
proval. They've now gone' back to the 
drawing boards, hopeful that with the help 
of a consultant and a Wisconsin firm that'll 
manufacture the equipment, they might 
get approval after more than a decade. 

This lengthy delay Is due to nothing 
other than bureaucracy run amok. Over 
the past decade, more than 600 children 
have had bladder stimulation under this 
program. The results have been very en· 
couraging:' Some 20% of these kids have 
developed normal bladder function and an· 
other 60% have significantly improved. 
There have been no physical setbacks or 
negative effects. 

For these kids the treatment has pro. 

duced clear benefits. "The bladder is'what 
keeps kidneys healthy," Dr. Kaplan ex
plains. "If the bladder doesn't function 
properly .. that can lead to kidney pro,blems 
that are serious." Moreover, where it 
works it helps families avoid costlier-and 
riskler- bladder surgery. . 

Participants in this program are almost 
universally laudatory; they bring their 
children to Chicago for two to four weeks 
and many come back the next year. Con- , 
gressman Stevj) Largent of Oklahoma and 
his wife first brought their four-year-old 

son Kramer, who has spina bifida, to be 
treated by Dr. Kaplan and Ms. Richards 
six years ago; they have come back sev
eral times since. Kramer isn't continent 
yet,' but "we have seen progressive im
provement every year In his ability to 
know when he has to go to the bathroom," 
says Rep. Largent. A young girl who be
gan treatment with the Largent child is 
now totally continent. 

Interviews with half a dozen pediatric 
urologists around the country, including 
some Skeptics, reveal unanimity that blad
der'stimulation Is safe, supposedly the 
most important criterion for the FDA. 
David Joseph, chief of pediatriC urology at 
Birniingham Children'S Hospital in Al
abama, says he still hasn't seen enough 
data to conclude that bladder stimulation 
"is of great value for urinary control." But, 

he adds, "there clearly is enough data to' 
show there is not a risk .... there is abo 
solutely nothing to lose except time and 
money. If this helps one child, it's worth it. .. 

There are many more children who 
could be helped. The Chicago clinic's clien
tele is chiefly comprised of kids with spina 
bifida - the failure of the spine to close 
properly in the first month of pregnancy-, 
the No.1 disabling birth defect in America. 
Every year more than '2,000 babies are 
born with spina bifida, more than those 
with multiple sclerosis, cystic fibrosis ami 
muscular dystrophy combined; 'today 
there are 61,000 afflicted Americans. 

But unlike the Largents or us, many 
families can't afford ,to go to Chicago for 
weeks of treatment. And without FDA ap' 
proval the treatment isn't covered by many 
insurance companies or Medicaid, putting 
it further out of most families' reach. 

Despite the unconscionable FDA behav
ior, there may be a happy ending. Dr. 
Kessler has moved to reduce the agency's 
bureaucratic obstacles, including the ap
pOintment a couple years ago of Susan 
Alpert, a pediatrician, as director of the of
fice of device evaluation, She acknowl
edges in an interview that "gur program 
wasn't working well." She says, she has 
moved to cut red tape; now if applicants 
"have a knotty issue we invite them in to 
sit down and work it through." 

Dr; Alpert seems to understand that the 
FDA must perform an important balanc
Ing act. After all, it wasn't'- too very long 
ago that approval for a new sedative called 
thalidomide was held up by a stubborn 
FDA medical officer. The drug was ap
proved In other countries and resulted in 
thousands of severely deformed newborns 
because their mothers took it during preg
nancy. On the other hand, more recently, 
thousands, of little kids have been deniell 
potentially beneficial-and clearly safe
bladder stimulation because of FDA in
tranSigence. 
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I Tomorrow's MDs Unready for Managed Care? 
I i Studies Say That Medical Schools' Training Methods Are Behind the Times 

By Stuart Auerbach 
Wa,m;agtoll POol! Sufi Writer 

I
i vou think that doctors fresh out of 
medical school know about all the 

, changes taking place in health care, 
think again. 

Despite revolutionary shifts in medical prac· 
tice during the past decade, the nation's 125 
medica! schools train future physicians the way 
they have done for a century, aCC<lrding to stud
ies published this month in the Journal of the 
American Medical Association OAMA). 

The studies found that the schools have 
failed to keep pace with the shift to managed 
care, which dominates medica] practice t<r 
day. More than half of all Americans are cov
ered by some form of managed care, which 
seeks to cut costs by emphasizing the use of 
primary care physicians rather than special
ists; outpatient treatments instead of hospi
talizations; and preventive medicine. 

Yet most schools provide little training in 
managed care medicine. Specifically, the· 
studies reported: 
• Very few medical schools offer any practi
cal experience to their students or to post
graduate interns and resident physicians in a 
managed care setting. A "professional preju
dice" exists in medical schools against prima
ry care physicians, the shock troops of man
aged care, which creates a "chilly climate" 
for their traiJting . 
• Despite an increased demand for primary 
care physicians, slightly less than half of all 
medical school graduates· opt for postgradu
ate training as specialists. The demand for 
generalists has increased as job opportuni
ties for specialists have declined. One spe
cialty, gastroenterology. has twice as many 
trained specialists as would be needed if the 
entire nation were under the staff patterns 
of health maintenance organizations 
(HMOs), a form of managed care. 

"Academic medicine has been slow to re
spond to the challenges" of managed care 
and the changes it creates for the practice of 
medicine, David Blumenthal and Samuel O. 
Thier of Harvard Medical School and Massa
chusetts General Hospital in Boston wrote in 
an editorial in the same special issue of 
JAMA. 

Jordan Cohen, the physician who heads 
the Association of American Medical Colleg
es (MMC), acknowledged the complaints 
leveled in the JAMA reports and said medical 
schools are trying to change. 

'The articles reflect the reality that exists 
today, a reflection of how complex the issues 
are. It's going to take time to get this tanker 
(the u.s. medical education system] turned 
on a new course," he saM, 

Yet he added, "I wouldn't agree that medi
cal education is very slow to change" consid
ering that the system consists of "a lot of 
people, a lot of vested interests, a lot of 
successes." 

Blumenthal and Thier counter with a 
broad-brush attack on medica! education and 
the direction it has taken since it became "a 
scientifically-hased discipline" a century ago. 

While they called this a "fundamentally 
sound approach to the training of physi-

'~"i:~~i"<;;r~~~~~,;;::::;-;;~"':::~;-::;?;":7<~~:~);:0'~r;I];!n nity to train medical students, said Susan M. 

cians," the two physicians said that "it never 
was adequately extended to teach disease 
prevention and health promotion." 

"Nor did it train physicians adequately to 
deal with the consequences of success in 
managing acute illness; an expanding aged 
population: the increasing burden of chronic 
illness, and explosive growth in health care 
costs ... accelerated by an insurance sys
tem that rewards treatment over prevention 
and a health care system that is constructed 
around the hospital and technologically s0-

phisticated care." 
Now, they said, medical education is miss

ing the boat with the managed care revolu
tion, which has brought forth a system that 
requires "skills in cost-effective analysis" and 
"quality management" as well as "the hasic 
skills of physical diagnosis and trealment." 

For instance, a team of researchers head
ed by Jon Vetoski of Jefferson Medical Col
lege in Philadelphia found that only 16 per
cent of America's medical schools require 
students to work in an HMO setting. 

"Both young physicians and industry lead
ers report that the current system of medi
cal education is not preparing graduates for a 
practice environment increasingly dominated 

-lllUSTRP1Qt\ B't TOM[,( QlENiS~1 FOOl THE W;;'ShINGW\ POST 

by managed care; Vetoski and his colleges 
said. 

Further, they found that the few relation
ships that have developed during the past 30 
years between medical schools and managed 
care plans have involved nonprofit HMOs or 
group practices run by physicians. While 
these are part of the managed care spec
trum, they are not typical in a system in 
which profit-making health care plans have 
emerged as the major players. 

Cohen said that medical schools want to 
expand their training to managed care plans, 
but can't find partners-largely because a 
training component is a drag on the hottom 
line of managed care plans that frequently 
compete with each other for patients on the 
basis of price. 

"By and large managed care organizations 
show a very strong reluctance to get in
volved in education because it is costly to do 
so and the schools don't have the money to 
compensate them," Jordan said. 

j'There is certainly no reluctance on the 
part of medical schools to educate students 
in a managed care environment. But it takes 
two to tango; he added. 

Managed care plans welcome the opportu-

Pisano, director of communications for the 
American Association of Health Plans, the 
trade association for managed care plans. 

"This is a developing partnership and a 
greater number of students spend part of 
their training in managed care settings every 
year; she said. 

Further, there are growing signs that 
medical students are reacting to the dynam
ics of managed care. More than half of this 
year's graduating class opted to train as pri
mary care physicians, which are much in de
mand by managed care pIans. This gradual 
shift comes after a 5 percent drop in special
ists' incomes from 1993 to 1994. While spe
cialists' incomes have declin'ed, however, 
they still make more than primary care 
physicians. 

Despite the need for more primary care 
physicians, a survey by a team of research
ers from Harvard Medical School headed by 
Susan D. Block found that "the culture" of ac
ademic medicine "has not been hospitable to
ward primary care." 

"Our data demonstrates that in spite of 
changes in the health Care system and "medi
cal education, the environment within aca
demic health centers is chilly for primary 
care education and practice," the authors 
concluded. 

The researchers found that "the value.::. of 
traditional biomedicine and medical educa
tion continue to emphasize specialized 
knowledge ... as opposed to a breadth of 
knowledge; biological factors as opposed to 
social and emotional factors in health. and in
patient as opposed to outpatient care and 
training." 

The researchers concluded that medical 
schools have to change the composition of 
their faculties by encouraging "an infusion of 
community-based generalists to serve as 
teachers, role models and advocates for pri
mary care." 

Also in the JAMA issue, researchers from 
the school of public health at the State Uni
versity of New York at Albany took aim at 
the controversial issue of training graduates 
of foreign medical schools in the nation's 
hospitals. The study found that postgraduate 
training in New York institutions grew by 21 
percent between 1988 and 1994 and foreign 
medical graduates made up almost half the 
physicians in training in New York in 1994. 
They said the main rationale for training for
eign medical graduates-the idea that they 
will practice in under-served rural and inner
city areas-has not proved to be true. They 
said "only a small fraction" of these doctors 
have been lured into under-served areas de
spite incentives. 

A number of recent studies have said 
there is an oversupply of physicians in Amer
ica and recommended closing some U.S. 
medical schools. But the New York research
ers said that won't work as long as federally 
subsidized postgraduate study opportunities 
are available for an "essentially unlimited 
supply" of foreign medical graduates. The 
foreign students "are likely to more than 
make up for reductions in U.S. medical grad
uates; the researchers said. 0 
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BY DAVID BROWN 

STAGES OF FETAL DEVELOPMENT 

l·week 

Actual 

Sperm fertilizes egg in 
the Fallopian tube 

2 weeks 

Actual 
size 

~ 
The fertilized egg passes 
into the uterus and 
burrows into the lining 

-Coni 
earl~ 
mos 
duri. 

SOURCE, "','liGHT RIDDER GRAPHIC~ Pregnancy usually lasts 38 weeks. In 

a "severe fetal anomaly [birth defect)." 
. But it is not possible to speak with certainty about who un

dergoes "intact D & E; as the "partiaI-birth abortion" is . 
, known in medicine. The federal government does not collect 
such infonnation. Physicians do not have to report it to state 
health departments. Researchers do not study the question 
or publish their findings in medical journals. 

(

Interviews with doctors who use the procedure and public 
comments by others show that the situation is much more 
complex. These doctors say that while a significant number 
of their patients have late abortions for medical reasons, 
many others-perhaps the majority-do not. Often they are 
young or poor. Some are victims of rape or incest. 

Bn a White House ceremo~;i~~~~,~~~i~~~~~l~~~~~~~~~~~~bill outlawing a technique ~r=~i~~~~ i~~~!!!~~~~r~~:f 
cur after the 20th week of fetal development; it is after that 

of abortion done only in the second half of pregnancy. Termed "partial-birth abortion" by the point when the intact D&E procedure is sometimes used. 

People who decry it and "intact dilation and evacuation" by the people who perform it the Only a fraction .are believed to be. intact D&Es, the contr<>· 
, , versial method In which the fetus IS pulled by the feet out of 

technique has become the latest lightning rod in the nation's stormy debate about abortion. (the uterus and the head is punctured so it· can a!so pass 
. through the cervix. What's more, very few doctors perform 

Standing next to the president when he announced the veto were five women who had this surgery; interviews with abortion experts suggest that 
_.. there are less than 20. 

undergone late-term ab()!1ions with the controversial technique because their fetuses had What follows are sketches of the experience of severa! . 

• -- severe developmental defects. physicians who perform the intact D&E procedure, as well as 
the experience of doctors who perform abortions on patients 

The women, Clinton said, "represent a small, but extremely vulnerable group .... They all with advanced pregnancies using an a!ternative technique. 

desperately wanted their children. They didn't want abortions. They made agonizing 
decisions only when it became clear that their babies would not survive, their own lives, their 
health, and in some cases their capacity to have children in the future were in danger." 

Others have sketched similar pictures. The Planned Parenthood Federation of America 
called this procedure "extremely rare and done only in cases when the woman's life is in 
danger or in cases of extreme fetal abnormality." The National Abortion Federation, an 

abortion providers' organization, said that "in the majority of cases" where it is used, there is 

Taken as a group, the descriptions and observations by these 
practitioners paint a more complete picture of who decides 
to end their pregnancy at an advanced stage, and why. 

A Question of Safety 
One of the better-known practitioners of intact D&E is 

Martin Haskell, an Ohio physician who in 1992 presented a 
"how-to" paper on the technique at a medical conference in 
Texas. The dissemination of this docwnent to antiabortion 
activists set the stage for the current campaign to ban the 
technique. 

Although Haskell declined to be interviewed for this arti· 
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~ks 

Actual 
size 

ctions of heart begin, 
lrain chambers form: 
nalformations begin 
this critical period 

8 weeks 

Nearly all body organs 
have begun to develop. 

12 weeks 

Ears are now on sides of 
head; eyes move from. sides 
to front of head 

14 weeks 

Fetus has 
fine hair 
on head; 
umbilical 
cord is 
attached to;;, 
abdomen; , 
fingernails 
are well 

. formed 

28 weeks 

Fetus can 
survive 
outside the 
womb; 
weighs 
about 3 Ibs. 

e first 28 weeks the embryo grows from a cluster of microscopic cells Into a three-pound fetus. 

:Ie, in his 1992 paper he said he had performed "over 700 of 
:hese procedures." Three years ago, American Medical 
~ews, a weekly publication of the American Medical Associa· 
:ion, interviewed Haskell about his technique. 

"I'll be quite frank: most of my abortions are elective in 
:hat 20-24 week range," Haskell said, according to a tran· 
;cript of the interview, which has circulated widely during 
:he debate on the "partial·birth abortion" bill. "In my particu· 
lar case, probably 20 percent [of the abortions] are for genet· 
IC reasons. And the other 80 percent are purely elective," 

"Elective" is not a medical term generally used with abor· 
tion, but it is often used in medicine to denote procedures 
that are not medically required. In this context, it appears to 
mean that the fetuses were normal or that the pregnant 
woman was not seriously ill. 

The American Medical News reporter also asked Haskell 
"whether or not the fetus was dead beforehand." The doctor 
answered: "No it's not. No it's really not. A percentage are 
for various nwnbers of reasons .... In my case, I would think 
prohably about a third of those are definitely dead before I 
actually start to remove the fetus. And prohably the other 
two-thirds are not." 

Also performing intact D&E abortions in Ohio is a 45· 
year-old physiCian named Martin Ruddock .. Interviewed reo 
cently, he declined to estimate how many abortions he did 
each year, but said that only 5 to 10 percent were done in 
the later, stag~s of pregnanCy. Beyond the 18th or 19th 
week, Ruddock prefers to use the intact D&E technique. 

He believes it is safer than its most common alternative, 
which is called "dismemberment dilation and evacuation." In 
that procedure, the fetus is removed in pieces, generally 
Iimba first. It requires that the surgeon exert a great deal of 
force on the fetus inside the uterus, and it often produces 
sharp, bony fragments that can damage a woman's reproduc· 
tive organs: On rare occasions, "dismemberment D&E" also 
exposes a woman to fetal subalances (primarily brain tissue) 
that can cause dangerous reactions. 

"To minimize those problems is why the [intact] procedure 
was. developed," Ruddock said. 

In practice, however, he employs it only a third of the 
times he'd like to, he said. Often the position of the fetus, or 

_._-------- ----'--- -

Doctors say that while a 
significant nwnber 

of their patients have 
late abortions for medical 

reasons, many 
others-perhaps the 

majority-do not. 

some other variable, makes intact D&E impossible, and he 
uses dismembennent .instead. However, whenever he uses 
the intact method, he first 'cu!s'the-Umbilical cord-a maneu· 
ver designed to make sure the fetus is dead before he punc· 
tures its skull. 

"The fundamental argument [of the technique's oppo· 
nents] is that the fetus is alive. And what I am saying is that 
in my practice that never happens," he said. 

In 45 percent of the cases done beyond beyond 20 weeks 
of gestation, he said, the fetuses have obvious developmental 
abnormalities or the women carrying them have illnesses 
that are being made worse by the pregnancy. In the other 55 
percent, however. the fetuses are normal. 

Another practitioner, who did not want to be identified, is 
a physician in the New York area who is affiliated with sever
al teaching institutions. He does about 750 in the second trip 
mester of pregnancy. He uses intact D&E in "well under a 
quarter" of those, he said. About one-third are his private pap 

tients, and the rest are ones he sees at the teaching hospi· 
- tals~<where he instructs physicians in'training. t. 

This doctor said that the "great majority" of the private pa. 
tients have medical reasons for their abortions: Either the fe· 
tus is abnormal or the pregnant woman's health is threat· 
ened by the pregnancy. 

The nonprivate patients, however, are different. They 
tend to have lower incomes, and the fraction of them who 
have medical reasons for abortion "is not nearly as high, [but! 
I can't quantify it; he said; In the cases in which there is no 
medical indication, the fetuses'are usually normal. 

A California Doctor's Experience 
The notion that intact D&E is done only in the third trio 

mester-very late in the pregnancy, generally after 24 
weeks-and only when the fetus has catastrophic defects, 
appears to have arisen from widespread publicity about the 
practice of a doctor in Los Angeles named James T. McMa· 
hon, who died last year. His specialty was the very late abor· 
tion of fetuses with severe developmental defects. 

Patients carne to him from across the United States and 
sometimes even from outside the country. All of the women 
who appeared with Clinton at the veto ceremony had their 
abortions done by him. 

McMahon used intact D&E extensively bec, au. se after I 
about the 26th week of gestation dismemberment of fetuses 
is extremely difficult, if not impossible. . , ---.. . . 

In a leiter wrilten in 1993 to doctors who referred pa. 
tients to him, he said that in 1991 he'd done 65 third·trimes· 
ter abortions. All of these cases, he said, were "nonelective." 
Of all the abortions done beyond 20 weeks, 80 percent were 
for what he termed "therapeutic indications"-that is, medi· 
cal reasons. 

In docwnents submitted to the House subcommittee on 
the Constitution, McMahon provided a list of some of these 
reasons. He categorized 1,358 abortions he'd performed 
over the years, all of them done (his testimony suggested) on 
women at least 24 weeks pregnant. 

Most of them were for extremely rare genetic defects. 
See ABORTION. Page 14 
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Is the Fetus Capable of FeeJing Pain During Abortion? 

DoeS a fetus aboned late in the second 
:. . trimester. or early in the third trimester, feel 

pain? 
It's a question that reverberates in the debate 

over so-called "partial-birtll abortion." . 
"If you want to get at what I think the heart oi this 

issue is . .. it's the sense that you're killing someone who 
knows what you're doing to them," said Steve 
Lichtenberg, a Chicago physician who performs late-term 
abortions. "That is one of the things that gives this 
particular controversy its heat." 

When asked, virtually all physicians providing· 
late-term abortions say they believe fetuses cannot feel 
pain at the most advanced stage of gestation at which 
they will do the procedure. In all but a few cases, that is 
no later than the 24th week out of a 38-week gestation. 

The current knowledge of the anatomy and physiology 
of the fetal nervous system suggests this belief is 
probably-but not definitelY-1:orrect. . 

Scientists must deduce pain's presence (or absence) by . 
looking for the physiological signs of the sensation. Those 
include hormones and other biochemicals that appear in ._ 
the bloodstream when pain is produced, as weU as more 
subjectiv~ signs, such as facial grimaces or the movement 
of limbs. Nobody can say for certain, however, whether 
these things denote pain in a developing human being. 

Many neuroscientists (and nearly all abortion doctors) 
believe the muscular movements fetuses make when 
they're touched exist purely as reflexes. These events, 
they argue, are devoid of the brain activity and cognition 
necessary to register them as either pleasant or noxious_ 
Some even claim that human beings. must"be capable of 
storing memories and having emotions in order to feel 
pain. 

Nerve fibers must be "wired" in order to carry 
impulses. Without specifiC circuits, impulses cannot get 
to the cortex of the brain, which most scientists agree is 
the place where pain is perceived. 

ABORTION, From Page 13 

The list contained a few slightly more common conditions in
cluding anencephaly (lack of a brain) in 29 cases, spina bifida 
(open spina1 colwnn) in 28 cases and congenital heart diseaSe 
in 31 cases. A few of the conditions on the list, however, are 
rarely fatal. Cleft lip, cited as the "indication" in 9 cases, is. 
surgically correctable after birth, sometimes with permanent 
disability and snmetimes without. 

The maternal indications in McMahon's list were similarly 
varied. The severity of the illnesses can't be inferred, al
though many of the problems he gave are not commonly life
threatening. These included breathlessness on exertion, one 
case; electrolyte disturbance, one case; diabetes, five cases; 
and hyperemesis gravidaruro (intractable .vc.miting during 
pregnancy), six cases. The two most common maternal indi
cations were depression (39 cases) and. sexual- assault (19 
cases). . 

Although the few other doctors wbo are known to use the 
intact D&E method refused to be interviewed, one overseas 
practitioner would. He is David Grundmann, a 49-year-old 
physician from Brishane, Australia; who learned the tech
nique from McMahon about five years ago during a visit to 
the United States. 

Grundmann perfonns abortion up to 22 weeks of gestation 
and. like McMahon; treats patients who travel great distanc· 
es for his services. He and his two partners do 60 to 100 in· 
tact D&E cases a year. 

In an interview last week, he said that in about 15 percent 
of those cases, there is a severe defect of the fetus. In about 
2 percent, the pregnant woman is severely ill, and in about 
10 percent there are "serious concerns about suicide." In the 
rest, the reasons for abortion are rape, incest, a previous 
physician who failed to detect that the woman was pregnant 
or denial on the part of the woman that she was pregnant un-

Sensory nerve endings have spread throughout the 
skin of the fetus by 20 weeks' gestation. A key part of the 
circuit-connections between a structure in the base of 
the brain called the thalamus and the brain 
cortex-doesn't start developing until the 22nd to 34th 
weeks. The defmite "arrival" of sensory impulses in the 
cortex can't be detected by electrophysiological tests 
until about the 29th week of gestation. 

Fetal nervous system development, however, is a 
process that involves Quadrillions of cells growing, laying 
down new connections, or dying. It's simply not possible 
to know in any individual fetus when the,capacity to feel 
pain begins. 

A study published two years ago in the Lancet looked 
for signs of pain in 15 fetuses undergoing blood 
transfusion while still in the womb. Six had the blood 
delivered through a needle placed in the umbilical cord, 
which· has no sensation. In nine the transfusion was given 
into a blood vessel in the abdomen-an area that, by the 
tiffie of birth at least, is well endowed with sensation. 

Nicholas M. Fisk and bis Colleagues at Queen 
Charlotte's and Chelsea Hospital, in London, measured 
two substances in the fetal bloodstream just after the 
needles went in and then later, at the end of the 
transfusion. One was cortisol, a hormone produced when 
a person is in pain or under physiological stress. The 
other was beta-endorphin, the morphine-like substance 
the body makes as a built-in painkiller. 

Bloodstream concentrations of-both substances rose in 
the fetuses that had the needles through their abdomens, 
but not in those that got transfusions through the 
umbilical cord, A1tho~gh the average gestational age of 
the first group was 30 weeks, one was only'23 weeks old, 
and it also bad a significant rise in cortisol and 
beta-endorphin. 

Still, doctors increasingly acknowledge that even very 
premature infants probably feel pain. 

"I use anesthesia or analgesia for every premature 

til it was too late for her to get an early-stage abortion. 

The Women Affected 
It's difficult to say how representative these five doctors 

are of the rest of the.small fraternity of practitioners who 
perform intact D&E in the United States. Interviews with 
physicians who use other abortion techniques-generally 
dismemberment --:may· help indirectly illuminate why most 
late-term abortions, including intact D&E abortions, are 
done. 

Warren Hem, a 57-year-old physician who practices in 
Boulder, Colo., has a master's degree in public health and a 
doctorate in anthropology. He is one of the few providers of 
late-stage ~borti~ .. who publishes-research on the topic in 
medical journals. . ." . 

Hem performs between 1,500 and 2,000 abortions a year. 
About 500 are on women 20 to 25 weeks pregnant .. Of those, 
about one-<juarter involve abnormal fetuses. He does be
tween 10 and 25 abortions each year on women more than 
26 weeks pregnant, and all of them involve fetal abnonnaIi
ties or serious maternal disease, he said. 

"It is true that a significant propOrtionoi llie community is 
offended by any abortion after 26 weeks that is not medically 
indicated," he said. "We practice medicine in a social context. 
So that is why I will not perform an abortion after 26 weeks 
just because a woman has decided $he does not want to carry 
the pregnancy to term." 

Women seeking an abortion late in pregnancy "are often 
young, frequently not married, and many have a child· al
ready, or more," said Steve Lichtenberg, a obstetrician-gyne
cologist in Chicago who does abortions up to 22 weeks of de
velopment. Many are poor, have not completed school or 
established themselves in the work force, he said, and are in 
excellent health. 

"It's not uncommon for us to see several patients a week 

infant I treat," said K.J.S. Anand, a pediatrician at 
Atlanta's Emory University School of Medicine and 
Eggleston Children's Hospital and a prominent 
researcher on the question of fetal pain. "I have treated 
many 26· to 28-weekers. They react to pain and I do 
believe that they feel pain. This is a viewpoint that may _ 
not be shared by other people." 

Some doctors who perform late·term abortions believe 
that the pain issue is irrelevant bec.ause the anesthesia 
given the woman will also anesthetize the infant. In most 
cases these patients are given intravenous sedatives, 
barbiturates or potent opioid pain killers. 

Anesthesiologists, however, dispute this claim. 
"If you are using those drugs appropriately, then it ha3 

little or no effect on the fetus," said David Birnbach, . 
president of the Society for Obstetric Anesthesia and '" 
Perinatoiogy. "From a clinical point of view you can't .' 
depend on the fetus being asleep." 

Many anesthetic drugs get across the "placental 
barrier" and into the fetus but only after a delay and 
usually with less dramatic effects than they produce in 
the pregnant woman. 

Mark Rockoff, vice.-.chainnan 'of anesthesiology at 
Children's Hospital, in Boston, said he "would have grave 
concerns that if the operations are very fast that, indeed, 
the infants may not be adequately anesthetized." 

As physicians perform more procedures on unborn 
infants, the subject of fetal pain sensation is certain to' 
become more a practical, and less a philosophical, issue. 

The authors of the Lancet article noted this, and 
suggested that doctors consider giving "adequate 
analgesia (pain medication]" to fetuses just as they would· 
to newborns. They concluded their article with a 
stunning, though inevitable, observation: 

"This .applies not just to diagnostic and therapeutic 
procedures on the fetus, but possibly also to termination 
of pregnancy, especially by surgical techniques involving 
dismemberment. It 

who give a history of rape or incest. The nwnber who VOIWl 

teer that infonnation is substantially smaller than the nwn 
ber who've actually been subjected to social or sexual vic 
lence." 

Herbert Wiskind is the administrator of the 19-bed Mid 
town Hospital in Atlanta, whose four doctotll perform abou 
25 abortions a week on women at least 18 weeks pregnant 
In his experience many of the late procedures occur simpl: 
because of denial. 

"You have a yOWlg girl who becomes pregnant. sorneon, 
15 or 16 years old," be said. "She doesn't know how to te; 
her parents or her boyfriend. So she puts herself. on a die 
and tries to deny she's pregnant." 

However, Wiskind ~d, some'fetal defects aren't diag 
nosed until late in pregnancy for unavoidable reasons. Am 
niocentesis, one technique of fetal genetic screeniiig; is'doB 
between weeks 15 and 17 of pregnancy. Several weeks C3J 

then pass before test results are known, and when they indi 
cate a problem it often takes a woman several more weeks IJ 
decide about abortion, be said. In addition, many deformitie 
can only be diagnosed through sonograms and aren:! appar 
ent until the midpoint of pregnancy or later. r 

Thomas J. Mullin does abortions througb the 24th week 0 

gestation, as calculated by sonographic measurement of th, 
fetus's head. He practices in the New York area. . 

Of the procedures Mullin does in weeks 20 through 24 
about one-third are for fetal abnormalities, he said. In abou 
10 percent of cases, the woman has an illness, such 'as se,"ell 
diabetes or painful uterine-fibroids, that is not necessaril' 
life-threatening but is clearly made'worse by pregruincy. . 

"The remainder of them are just errors," he said. "Man' 
are young patients-12 to 20 years rod-who are,not ~ 
toum with their reproductive system as well as th~y shoull 
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Methods of Abortion 

About 90 percent of the 1.3 million abortions 
performed in the United States each year occur in 

. the first 12 weeks of fetal gestation. At that stage, 
'. the procedure is extremely safe and quite simple. 

A small suction catheter is put into the vagina and then 
inserted into the opening of the uterus, called the cervix. 
The embryo or fetus, which is generally less than three 
inches long, is "aspirated" out. 

Abortions done after the 20th week-roughly the 
midpoint of pregnancy-are another matter. They are 
riskier and more demanding, both technically and 
emotionally. 

At this relatively advanced stage, there are two general 
strategies for terminating pregnancy. One is to induce labor, 
often by injecting a toxic substance into the fetus with a 
needle inserted through the woman's abdomen. This method 
has fallen out of favor in the past 15 years because it 
requires the patient to undergo labor over several 
days-often alone, in pain on an obstetrical ward-before 
she delivers a dead fetus. 

More common now are techniques in which a physician 
removes the fetus-which at week 20 is about nine inches 
long-using surgical instruments while the woman is heavily 
sedated or anesthetized. 

Aithough the actual procedure often takes less than a half 
hour, several days are required to prepare a woman's 
reproductive tract for it. Specifically, small sticks of highly 
absorbent material are put into the cervix. As they pick up 
fluid and swell, they slowly open the cervix until it is large 

.enough for the.physician to insert instruments. However, 
the opening is never as large as it is atthe time of delivery, 
and not even large enough for the half developed fetus to get 
through. . 

Most abortion doctors circumvent this problem· by I 
dismembering the fetus and removing it" in pieces small· 
enough to pass through the cervix. This is obviously a fatal 
proc~ure, although in practice the fetus is often dead by the 
tnne.!t occurs,. 

The physician generally injects the fetus with one or more 
'toxic substances a day before surgery, a maneuver that 
softens the tissue and makes dismemberment easier. It also 
eliinii!ates any possibility a live birth will occur. 

. Alternatively, some doctors cut the umbilical cord, which 
kills the fetus, 15 or 20 minutes before the procedure. 

A few providers of late-stage abortions, however, use a 
different strategy. They remove the fetus intact. This 
requires less physical force than dismemberment and overall 
may be less riSky to the patient, although this has not been 
proved because no studies have compared the intact method 
to the dismemberment one. 

Practitioners oi the intact technique make efforts to open 
the cervix wider than usual, but it's never wide enough to 
accommodate the ietal head. So the doctors deliver the fetus 
feet,first until only the head remains inside the uterus. The 
doctor then makes a hole in the base of the fetal SKull and 
removes the brain and spinal fluid v.ith a suction hose. 
Because the bones of the skull have not yet fused to form a 
solid structure, the empty skull can then be flattened and 
brought through the cervix. 

Usually the fetus is dead when the doctor does this 
"decompression." If not, this maneuver obviously kills .it. In 
the latter case, the precise moment and cause of fetal deat 
is known-something that's not true with almost every 
other method of ending pregnancy and one reason that the 
method has raised such unusually strong emotions. 
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mous proportions .... For the physician who is willing to help ( 
the patient in this dilemma, choices are few. Intact D&E can of
ten be the best among a short list of difficult options .... Deal
ing with the tragic situations that I confront daily makes me con
stantly aware that I can only limit the hurt by doing gentle 
surgery and giving sympathetic counsel." 0 

~---------~~-------~~~-------------
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Viability and' the Law 

The nonnal length of human gestation is 266 
days, or 38 weeks. This is roughly 40 weeks 
from a woman's last menstrual period. 
Pregnancy is often divided into three parts, or 

"trimesters." Both legally and medically, however, this 
division has little meaning. For one thing, there is little 
precise agreement about when one trimester ends and 
another begins. Some authorities describe the first tri
me~ter as going through the end of the 12th week of 
gestation. Others say the 13th week. Often the third 
trimester is defined as beginning after 24 weeks of fetal 
development. 

Nevertheless, the trimester concept-and particularly 
the division between the second and third ones-com
monly arises in discussion of late-stage abortion. 

Contrary to a widely held public impression, third-tri
mester abortion is not outlawed in the United States. 
The landmark Supreme Court decisions Roe v. Wade 
and Doe v. Bolton, decided together in 1973, permit 
abortion on demand up until the time of fetal ··viability." 
After that point, states can limit a woman's access to 
abortion. The court did not specify when viability begins. 

In Doe v. Bolton the court ruled that abortion could be 
performed after fetal viability if the operating physician 
judged the procedure necessary to protect the life or 
health of the woman. "Health" was broadly defined. 

"Medical judgment may be exercised in the light of all 
factors-physical, emotional, psychological, familial and 
the woman's age-relevant to the well-being of the pa
tient," the court wrote. "AII these factors may relate to 
health. This allows the attending physician the room he . 
needs to make his best medical judgment." 

Because of this definition, life-threatening conditions 
need not exist in order for a woman to get a third-trimes
ter abortion. 

For most'of the century, however, viability was con
fined' to the third trimester because neonatal intensive
care medicine was unable to keep fetuses younger than 
that alive. This is no longer the case. 

In an article published in the journal Pediatrics in 
1991;' physicians reported the experience of 1,765 in
fants born with a very low birth weight at sevenhospi
tals. About 20 percent of those babies were considered 
to be at 25 weeks' gestation or less. Of those that had 
completed 23 weeks' development, 23 percent survived. 
At 24 weeks, 34 percent survived. None of those infants 
was yet in the third trimester. 
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be, so they get stuck later than they want in pregnancy. They 
get surprised, basically." 

jaroslav HuJka, a professor of obstetrics and gynecology at 
the University of North Carolina, supervises a teaching program 
whose physicians do 250 to 300 abortions a year on women car
rying fetuses between 13 and 22 weeks old. 

"Ninety-five percent of those are normal-that's fair to say," 
he said; Occasionally, fetuses up to 24 weeks old are aborted if 
they have a condition incompatible with life. The physicians use 
the dismemberment technique-an arduous and PQtemially 
risky procedure. 

"The technique that the Congress is concerned about [intact 
D&El is a level of skill above this," HuIka said. "They are doing 
what we're all supposed to do-namely, minimize the risk to the 
patient." 

Practitioners of the intact procedure argue that their method' 
is the least traumatic among the many variants of dilation and 
evacuation abortions used and is not-as their critics cJaim
the most barbarous. In testimony submitted last year ·to a con
gressional subcommittee, the late James McMahon wrote: 

"In a desired pregnancy, when the baby is damaged or the 
mother is at risk, the decision to abort may be intellectually ob
vious, but emotionally it is always a personal anguish of enor

See ABORTION, Page 19 
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Post-Workout 'Carbo Snacks'. Can Help Refuel Muscles, Avoid Fatigue 

By carol Krucillf 
SpecW to The wuhUigtoo Pc.n 

Most exercisers pay attention to their pre~workout 
meal to make sure they fuel themselves properly 
for peak performance. Vet many fail to recognize 
that the timing and choice of fOods and fluids 

consumed after a tough workout can be just as critical. 
"People who exercise bard should consume carbohydrates 

within the first 30 minutes after activity to refuel their 

muscles and boost recovery" notes Riverside, Calif., sports 
nutritionist Ellen Coleman. Intense activity can deplete 
muscles of their predominant fuel, gIycogen; it can be 
replaced by eating carbohydrates such as starches and 
sugars. The body breaks down carbohydrates into the simple 
sugar glucose for use as its principal energy source. Glucose 
is stored in the muscles and liver as glycogen. . 

"When athletes come to me complaining of chronic fatigue, one 
of the first things 1 do is assess their carbohydrate intake," 
Coleman says. "Many exercisers don't eat sufficient carbohydrates' 
to fuel their activity, particularly if they're restricting calories to 
lose weight, and that can get them into trouble." 

lnunediately consuming "recovery carhs" is particularly 
important for anyone who must perform physical!y several times a 
day, such as foothall playe" involved in twtra-day workouts, 
aerobics instructors and competitors in all-day tournaments. 
Ideally, people who exercise to eshaustion should consume 
carbohydrate-rich foods and beverages right after their workouh 
Coleman says, ~ten the enzymes responsible for makingglyoogen 
are most active and will most rapidly replenish the muscle's 
depleted glycogen stores. 

addition, it's important to fuel exercise by eating wholesome foods 
in a balanced diet that is made up of 60 In 70 percent 
carbohydrates, 15 percent protein and no more than 25 percent 
fat. . 

Exercisers who posh themselves daily, pacticoIarly those who 
work out for an hour or more, need to plan ahead and have a 
"carbo snack" availahle right after their activity. Clark advises 
athletes to stock their gym bags with easily portable snacks such 
as graham crackers, fruit juiai;pretzels and dried fritit. Rushed 
morning exercisers should keep plenty or quick-grab "carbs" ori 
hand such as fresh fruit, bagels and low-fat II1IlfIins. 

But beware of eating high-fat foods to satisfy post-exercise 
hunger, notes Clark, since "that pint of Ha.1gen-Dazs may fill 
your stomach, but it woo't fuel your muscles." 

A rule of thumb is to consume half a gram of carbohydrate 
per pound of body weight innnediately after activity, then again 
every two hours for six to eight hours. For a ISO-pound person. 
this would equal 75 grams (300 calories) of carbohyilrates for 
each "carbo snack." Good choices include eight ounces of orange 
juice and a bageL 16 ounces of cranberry juice. or a bowl of . 
cornflakes with milk and a banana. 

While consuming high-carbohydrate sports drinks can be a -
convenient way of refueling muscles. "be aware that carbo 
drinks lack most of the vitamiIis and minfrals that accompany 
,\'holesome natural foods, unless they are fortified," Clark saxs. 
"Theyalso tend to be more "eJqienshre'tb.a.D tOor1s." 

Aerobic exercisers aren't the only athletes who can benefit 
from recovery carbs. Serious strength trainers also need to 
refuel muscles "ith carbohydrates, aIid may also beuefit irom 
eating some protein one, to two ~ after exercise, says 
Seattle sports nutritionist Susan Kleiner. She ofi-." this reciPe 
for a homemade "post exercise, carb-protein supplement": Mix a _' 
packet of instant breakfast with eigbt ounces of skim milk, a 
banana and a tablespoon of peanut butter and blend until 
smooth. One serving provides 438 calories, 70 grams of 
carbohydrates; 17 grams of protein and 10 grams of fat. 

Since many athletes aren't hungry right after exercise, '\t's fine 
to refuel with liquid sources of carbohydrate, such as apricot 
nectar or apple-cranherry juice, or whatever ynor system will 
tolerate," says Brcokfine, Masso, sports nutritionist Nancy C!ark. 
Fitness exercisers who work out moderately several times a week 
need not worry ahaut immediately consuming carbohydrates after 
exercise, notes Clark, since activity that isn't lengthy or streilUODS 
isn't tikeIy to deplete glycogen stores. 

Athletes should be wary of popular highi'rntein, 
. . _Iow-Carhnhydrate diets, note these sports nutritionists. since 

-lLlUSlWAlION Bf "'-'lTn-E'!" 5rR~I.ISHCfj Tti! W.S·tfl~~'l'Q\ Mf . active people who don't consume adequate'Carbohydrates will However, all active people should stay properly. hydrated by 
drinking plenty of water before, during and after acti,ity .. 1n 

BUFFALO STEAK IS LEANER.&-.. 
BUT CATILEMEN UNWORRlw 
Lto 'steaks 'contain about one-third the 
fat of choice-grade beef rib-eyes but 
otherwise are nutritionally similar, 
according to a study hy a North Dakota 
State University meat Scientist. 

Uncooked-buffalo (bison) nb-eyes contain. 
ahout 2:2 percent fa~ r.oughly a third of that 
found in the typical heef rib-eye sold in 
stores; said Marty Marchello. whose study 
was requested and partially funded by the, 
bison industry. . . 

MarcheUo analyzed 90 grain-fed bison 
frOm nine states'and three Canadian 
prO\.inces for 1 1/2 years. His findings back 

, up pre.vious studies. which, although . 
sketchy, touted bison as a lean alternative to 
beef. 

"11lis is very supportive of what we've 
been saying:' said Dennis Sexhus, chief 
operating officer of the North American 

Bison Cooperative in New Rockford, N.D. 
. Wade Moser. executive vice president of 
the North Dakota Stockmen's Association, 
Said MaicheDo's study does not worrY the 
beef industry. "We don't look at the bison 
industry a'being head-to-head competition. 
We think that there's room for them," he 

·s3id. 
Both bison and beef are low in sodium 

and high in iron, and their cholesterol levels 
are about the same, MarcheUo·said. "(think 
lean beef is just a$ good for you·as bison 
meat," he said, but added. "We don.'t have 
all the answers yet" . 
. Sexhus said that the fat in bison tends to 
be outside the muscle and thus not part of' 
the meat "Any fat-they put on is"between 
the muscle, not in the muscle, and you don't 
see marbling. rThis] leads to a naturally 
leaner-product. ' 
~In bison we're primaril)· slaughtering 

excess males that haven't been neutered. 
.. A natural male does not tend to marble 

be too esh;!usted for strenuous workouts day after day. t3 

the meat or put on the fat'that a neutered 
male does. I'm sure if we castrated our 
bison they'd also be somewhat fatter: ' 

Bison proVides "exacdy the same cuts as 
beef,7 5exhus said. "Th.e carcasses look 
very similar." Bison meat'is also .made into 
hot dogs, sausage and jerky, he said. 

About250,OOO buffalo are commercially 
raised fu North America, and industry 
experts project that number to grow' to. 
313.000 hy 2005. 

The increaSing interest in bison comes as 
Americans are eating more beef. Americans 
who ate out last year ordered 6.87 billion 
servings of beef, about 3 percent more than 
the previous year, the National Cattlemen's 
Beef Association said. 

The bulk.of that beef-and a major reason 
for the total beef increase-was ~. 
hamburgers, 5.2 billion of them, 200 million 
more than in 1994; according to NPD/Crest 
Research, which compiled the figures for 
the cattlemen's group. And most of the 
burger increase came from fast-food 
restaurants. 

Beef servings in restaurants (both full
service and quick-seJVice 

establishments) have risen steadily 
through the decade. up from 6.22 

, billion in 1991. the association said. 
More than 40 percent of the beef 

consumed in the United States is sold 
through restaurants. 

-Associated ~s and staff reports 
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Hickey, lawmaker join foes 
o~,partia1-birth abortions 
SUpPOrt ovenide 
of Clinton veto 
By Julia ;Ouin 
niE WASHINGlON TIMES 

As Congress approaches a vote 
to overturn President Clinton's 
veto of the partial-birth abortion 
ban, two abortion opponents have 
emerged at the fore: the Catholic 
archbishop of Washington and a 
Presbytertan congressman from 
Florida. 

Cardinal James Hickey, who 
celebrated his 50th anniversary as 
a pries~ Yesterday and is close to 
retirement, is summoning numer
ous Catholic dignitaries' here 
Thursday to oppose President 
Clinton's. abortion policies, 

F1anked by 40 bishops and seven 
cardinals - including cancer
stricken Chicago Cardinal Joseph 
Bemardiri - Cardinal Hickey will 
lead an eCumenical prayer service 
on the West Thrrace of the Capitol. 
. He will then walk to the Capitol 

Hill offices of Maryland Sens, Paul 
S. Sarbanes and Barbara A. Mikul
ski to deliver an estimated 100,000 
postcards against partial-birth 
abortion gathered over'the week
end from 145 parishes in the Wash
ington .\rChdiocese, which serves 
five Maryland counties· and the 
District. Parishioners were asked. 
to fill out the cards during Masses 
yesterdaY .. 

Catholics across the cotlntry 

~~=d~ s:!::.,::~~ ~~~~~ 
gress in support of a.. veto override. 
Of those, 2.8 million were received 
by members of the.liouse and 3.1 
million by members of the Senate. 

\ Pitney:Bowes, the independent 
contractor handling House postal 
serviceSihired - at its own ex-' 
pense -" 10 extra staffers to pro
cess the backlog, said James 
Davison,spokesIIian for House 
Chief Administrative Officer Scot 

. Faulkner. 
Cardinal Hickey has appeared 

before TV cameras before to op
pose the ,grisly procedure, which 
occurs ·infrequentlyand involves 
fetuses With serious abnormalities 

, and a pel'tielved threat to the moth-
,er's health. ' I 

In a partial-birth abortion the 
unborn child is delivered feet-first 

Rep. Charles T. Canady 

Four anesthesiologists 
testified on March 21 
that the unborn child 
feels pain during the ' 
procedure. 

up to its neck, after which its 
brains are sucked out with a cath
'eter, causing its skull to collapse. 
Sen. Daniel Patrick Moynihan, 
New York Democrat, has called 
the procedure "too close to infan
ticide" for the government to con
done. 

The House passed a bill by a 
vote· of 286-129 that would have 
made it a fel9ny for doctors to per
form the procedure. The Senate 
later passed the same bill 54-44. In 
the House, 290 votes are neces
sary to override a veto; 67 are re
quired for a Senate override. 

The bill exempts prosecution in, 
cases where the mother's life was 
in immediate. danger. Mr. Clinton 
has sought additional language al
lowing the procedure when a "se
rious threat" to 'the mother's 
health was present. 

On April 1, Cardinal Hickey and 
three other bishops and cardinals 
were joined by almost 600 catho
lics outside the White House in a 
protest against partial-birth abor-
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tions. Despite a driving rain, the 
protestors marched and recited 
the rosary, all the while shielding 

. their candles from the deluge. 
President Clinton vetoed the 

ban io days later. In a White House 
ceremony; Mr. Clinton stood with, 
five women who said they had 
undergone p8rtiaI-birth abortions 
because of ~edical complications, ' 

Seeing this, Rep. Charles T. ' 
Canady, Florida' Republican and 
chairman of the House Judiciary 
subcommittee on the Constitution, ' 
held a series of hearings designed' 
to undermine Mr. Clinton's ratio
nale for vetoing the partial-birth 
abortion ban. 

Mr. Canady, 42, questioned as: . 
sertions by Planned Parenthood 
and the Clinton administration 
that the unborn child feels no pain 
during a partial-birth abortion be-

, cause of the anesthesia given the 
mother. , 

Four anesthesiologists testified 
on March 21 that the unborn child 
feels pain during the procedure. 

Mr. Canady also called before 
the committee Brenda Pratt ,,'. 
Shafer, an Ohio nurse who in 1993 " 
watched three partial-birth abor
tions at a clinic in Dayton. 

One month later, Mr. Canady, 
'contested, another Clinton claim, 
this one being that the partial
birth abortion bill violates Roevs. 
Wade, the landmark 1973 Supreme .. 
Court decision that legalized abor- . 
tion. ' 

Harvard Law School professor 
Mary Ann Glendon and University 
of Notre Dame law professor'. 
Doug Kmiec disputed Mr. Clin-

, ton's assertion about the ban's ef- ,: 
fect on Roe vs. Wade. ' 

In late July, they testified before 
Mr. Canady that partial-birth abor
tions are never necessary to pro
tect the health of the mother. 

. Accompanying them were five 
women - to match the five who 
joined Mr. Clinton at his veto cere
mony' - who declined to abort 

, their children even after learning 
they were deformed. 

Displaying photos of their chil
dren, most of whom died within a 
few hours of birth, the women said , 
the births did no damage to their.· 
health or fertility. 

Mr. Canady predicted the House 
will override Mr. Clinton's veto. He 
decribed the outlook iii the Senate 
as "troubling:' 



, , 

Tobacco firms puff minions into lobbying 
By Jim Drinkard 
ASSOCIATED PRESS 

The tobacco industry spent more 
than $15 million in the first hllif of 1996 
to thwart federal efforts to curtail teen
age smoking, raise the industry's taxes 
and restrict its advertising. 

Industry giant Philip Morris led the 
way with $11.3 million, according to 
the first-ever reports disclosing- spe
cial interests' real expenses in lobby
ing Congress, federal agencies and the 
White House. 

Congressional clerks who reviewed 
. the reports say Philip Morris' total ap

peared to be the largest so far among 
some 12,000 companies and groups 
that filed midyear reports over the past 
two months. . 

"We have had a lot of federal atten
tion from regulators and the White 

House:' saii! Thomas Lauria, a spokes
man for the 1Obacco Institute, a trade 
association. "It's never easy communi
cation, because tobacco is controver
sial on many, many levels." 

The industry, once given deference,,, 
in washington, has seen its credibility 
eroded in recent years by charges that 
executives covered up knowledge. of 
the damaging and addictive nature of 
cigarettes, said Michael Pertschuk, an 
anti-tobacco researcher and activist at 
the Advocacy Institute.' 

_ "They have the deepest pockets 
imaginable, and they have the most at 
stake:' Mr. Pertschuk said. "The very
heart of their industry is under attack." 

The industry's political vulnerabil
ity was heightened last month when 
President Clinton declared nicotine an 
addictive drug and ordered that ciga
rettes for the first time be regulated by 

the Food and Drug Administration. 
Not only is the industry pouring 

money into lobbying, it also is spending 
millions to influence lawmakers 
_ through campaign donations and addi
tional millions to defend itself against 
lawsuits. 
, Thirteen states have sued to recover 
smoking-related health care costs. 
Eight class-action .suits are pending, 
filed by smokers who claim they be
came hooked while the industry con
cealed the addictive nature of its prod~ 
uct. 

Meanwhile, the Justice Department 
continues with its criminal probe into 
whether tobacco company officials 
have lied to Congress in recent years 
or misled lawmakers about whether 
they knew of addictive properties in 
nicotine. . 

A senior law enforcement official, 
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speaking on condition of anonymity, 
said yesterday that numerous tobacco 
company researchers have been sub
poenaed in recent weeks to testify be
fore a federal grand jury in Washing
ton that is looking into the tobacco 
companies' stance on nicotine. 

With these far-ranging legal battles 
as a backdrop, records show that dur-
ing the first 18 months of the current 
two-year election cycle, tobacco com
panies gave $4.75 million in unreg
ulated "soft money" to the two major 
parties - about $4 million to the GOP 
and about $750,000 to the Democrats. 

Philip Morris' lobbying report de
tails the breadth of the lobbying battle 
the industry has been forced to wage. 
In addition to 11 registered lobbyists in 
its Washington office, the' company 

see TOBACCO, page A15 

TOBACCO 
From page A14 

contracted with 22 Washington law 
or lobbying firms. 

It reported lobbying on legisla
tion that would restrict 'youths' 
access to tobacco, eliminate to: 
bacco advertising costs all a tax-' 
deductible -business expense, 
grant FDA regulatory power over 
their products, and restrict smok
in& on airplanes and in work
places. 

Philip Morris paid the Arnold & 
Porter law firm $240,000 to rep
resent it on issues including FDA 
regUlation of tobacco; former 
House doorkeeper James T. Mol
loy $20,000 to lobby on proposed 

youth-smoking regulations; and 
the firm of former Rep. Ed Jenk
ins $140,000 to protect it against 
proposed increases in excise 
taxes. 

Company spokeswoman Dar
ienne Dennis noted that the figure 

- also includes money spent to ad
vance the corporation's interests 
in the food and beer businesses. 
Philip Morris "has a right to lobby 
on matters of impact to its busi
ness, just like others:' she said. 

Miss Dennis acknowledged that 
the current climate for tobacco is, 
"as always, a challenging environ
ment," 

Other leading spenders in
cluded the Thbacco Institute, 
nearly $1.3 million; u.s. 1Obacco, 
$920,000; R.J. Reynolds 1Obacco, 
$859,670; and the Smokeless 10-
bacco Council, $600,000. 

. The new lobbying law requires 
all interests that engage in signifi
cant lobbying in Washington to; 
re~ister 'I:Ind to disclose a good- I 
faith estl!TIate of lObbying ex- : 
penses tWice a Year. The law went 
into effect Jan. 1. 

The reports are "certainly a 
clear indication that the tobacco 
industry is still a major power on 
the Hill and has a tremendous' 
amount of clout:' said John Ban
Zhaf of Action on Smoking and 
Health, an anti-tobacco group .. 

He said- the spending may lay' 
the groundwork for efforts next 
year to engineer a legislative end 

-run around the new FDA reg
~Iations, which are expected to be 
tied up in court challenges for 
years. 
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Guest Opinion 

An agenda without the facts 

IGover the past several months, I have taken 
part in more radio programs about partial birth 

rtion than I can count Most of these have 
call-in formats. And'so they are a great way to listen to 
what's on the public mind when it'comes to partial birth 
abortions and the effort to ban 
them nationally. One thing has 
become clear through all these 
many months of talking and 
listening: in order to resolve 
their fundamental question 
about the morality of the par
tial birth abortion, a lot of 

, Americans wish 

to treat a pregnant woman 

At present many people seem a little puzzled. While 
they've heard a lot about the politics of the partial-birth 
deba\,e. they haven't heard much about its medical 
aspects. To the extent they have, they have most likely 
heard that there are women who claim that their doctors 
told them that they must have partial-birth abortions to 
preserve their lives, their health, or their future fertility. 

They might also know that these women, and the very 
sick babies they had aborted, are regularly held up by the 
president of the United States and by some members of 
Congress as the primary reason why the president didn't 
and Congress shouldn't, ban this' procedure outright 

But again and again on these same radio programs, 
one or two citizens will call in and ask a version of the 
same question. Couldn't Ii woman have a cesarean sec
tion to deliver her baby alive even if her baby was very 
sick or disabled? Couldn't she have a regular delivery 
and let the baby die on its own time instead of being 
killed by the brutal partial-birth method? How does it 
make sense to argue that--once you force a baby into a 
breech position, and drag her outside the mother except 
for the head-preserving the mother's health and fertil
ity requires you to stab the child in the head rather than 
simply delivering her alive? This question-the med
ical necessity of the partial-birth aborti!)n-seems to 
have emerged as the central medicaVmoral question of 
the whole debate. Funny thing is, though, very few 
media stories have taken on this question. The 
American Medical News and the Washington TImes are 
the exceptions. But though each is respected, neither is 
widely circulated. Sadly, a more typical example of 
media coverage is a recent 60 Minutes report that 

by Helen Alvare 

promised much but delivered little. Producers from 60 
Minutes assured me they intended to get to the heart of 
the medical evidence. But the results were a segment 
filled with politics and emotion but no medical insight 

Why interview doctors, professors, and experts 
when you can interview a late-term abortion

ist-a member of the National Abortion Federation, the 
most aggressive public apologist for partial-birth abor
tion-who is willing to defend partial-birth abortions, 
even if that means disavowing prior quoted statements 
to the contrary? Why not give any air time at all to the 
prevailing, mainstream medical view that there is no 

. medical indication whatsover for partial-birth abor
tions? Why provide millions of Americans who tune 
into 60 Minutes every week precisely the medical 
information they are seeking to resolve the question in 
their minds? Why not indeed unless the unthinkable is 
true: 60 Minutes had an agenda all its own. And it did
n't involve letting the public hear the ugly little secret 
that there are no true medical indications for partial
birth abortions. Only political ones. 

Helen M. Alvare is the director of planning and infor
mationfor the Secretariat for Pro-life Activities. 
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Army starts probe 
of FBI files figure 
for laptop misuse 
Marceca now faces 4 investigations 
By George Archibald 
THE WASHINGTON TIMES 

The Defense Criminal Investi
gative Service (DCIS) has opened 
a separate probe of Anthony B .. 
Marceca, the Anny investigator 
who improperly acquired FBI 
background files for the Clinton 
White House, the Anny disclosed 
in response to inquiries by The 
Washington Times. 

The Anny Criminal Investiga
tion Command said the DCIS, an 
arm of the Defense Department's 
inspector general, is probing Mr. 
Marceca's possible misuse of an 
Army-issued laptop computer to 
remove sensitive FBI file informa
tion and other data from the White 
House in 1994. 

Mr. Marceca remains a G5-13·. 
civilian investigator for the 
Army's procurement fraud unit at 
Fort Belvoir while he and D. Craig 
Livingstone, former White House 
personnel security director, also 
are subjects of a criminal probe by 
independent counsel Kenneth W. 
Starr and inquiries by two con
gressional committees for their 
role in improperly obtaining more 
than 900 FBI files of former 
Reagan-Bush presidential aides. 

Brig. Gen. Daniel A. Doherty, 
Mr. Marceca's commanaer, re
fused to be interviewed about 
steps to retrieve the portable 
Army computer his investigator 
used to store and take home sensi
tive FBI file information and other 
documents when he was detailed 
to the White House from August 
1993 to February 1994. 

. Gen. Doherty's spokesman, 
John P. Boyce Jr., said questions 
involving Mr. Marceca's possible 
misuse of his Army computer, re
trieval of sensitive FBI data and 
other government information 
transported to Mr. Marceca's 
home on the computer, and viola
tions of the Arm,y's code of con
duct and other regulations were 
being investigated by the DCIS 
and Mr. Starr .. 

The office of DCIS Director 
Donald Mancuso referred inquir
ies to the Pentagon's public affairs. 
office. Spokeswoman Susan P. 
Hansen said the DCIS investiga
tion was "not strictly" a criminal 
probe of Mr. Marceca. 

She said the Pentagon's inspec
tor general, through the DCIS, also 
was responding to a request by the 
Senate Governmental Affairs 
Committee to determine "each in
stance wherein Deparrment of De
fense background information 
was released from DoD to the 

Anthony B. Marceca 

. White House from January 1993 
through July of 1996." 

Mr. Marceca has inwked his 
Fifth Amendment privilege 
against self-incrimination in re
fusing to tum over wrongly taken 
FBI and White House files subpoe
naed by the House Government' 
Reform and Oversight and Senate 
Judiciary committees. 

It is not known how many indi
viduals' FBI background file data 
Mr. Marceca took out of the White 
House. He revealed last month, in 
response to an earlier House sub
poena, that he had FBI file infor
mation and other government doc
uments at home when he turned 
over two computer discs listing the I 
documents. But he withheld three 
pages of listed FBI documents on I 
his attorney's advice. . 

Gen .. Doherty refused to say 
yesterday whether the Anny had 
attempted to retrieve the govern
ment computer and its data before 
the DCIS probe began this month. 

The general also declined to re
spond to inquiries from The Times 
concerning Mr. Marceca's fre
quent absences from his Anny job 
to visit Mr. Livingstone at the 
White House'" from March 1 to July 

. 31, 1993, before he was formally 
detailed there for six months. 

Republicims 'have charged that 
Mr. Livingstone and Mr. Marceca 
were searching FBI background 
files of former Republican pres
idential aides at the White House 
to dig up "political dirt" on Clinton 
administration opponents. But no 
evidence has yet been found to 
support that claim. 

CORRECTION 
A report in yesterday's editions 

of The Washington Times did not 
make clear the source of quoted 
information about a proposed 
religious-freedom amendment to 
the Constitution. The quotation, 
defining the proposed amend
ment's goals, came from its pre
amble. 



House 
eases 
ruIeon 
additives 
Delaney Clause 
too restrictive 

By Brian Blomquist 
THE YW;tiINGTON TIMES 

Congress is on the verge of 
changing a 38-year-old food- I 
processing rule that has grown ob- ' 
solete with advances in technol
ogy. 

Known as the Delaney Clause, 
the rule was adopt«;!d in 1958 when 
public fears about the causes of 
cancer were high but information 
was scant. It prohibits those in the 
food business from adding any
thing that poses even the most re
mote risk of causing cancer. 

New technology, however, can 
detect the tiniest bits of residue, 
one part per billion, an amount so 
small that scientists don't consider 
it a health risk. Yet the detection of 
such residue might cause the gov
ernment to prohibit more.than 80 
pesdcides. . 

On 1IJesday, the House voted 
417-0 to replace the Delaney" 
Clause with a new rule, and' the 
Senate Agriculture Committee 
voted 18-0 for the same bill yester
day. The Senate could pass the bill 
this week, and White House offi
cials say President Clinton will 
sign the bill into law. 

The bill would create a single 
standard for raw and processed 
foods, permitting pesticides that 
pose less than a one-in-a-million 
lifetime risk of cancer. The bill 
also builds in a safety factor for 
health risks other than cancer. 
T Exemptions from the standards 
to ensure a stable food supply 
would be strictly limited, and the 
measure requires that the public 
be informed when crop emergen-

Conservatives have 
tried for years to 
repeal the Delaney 
Clause as an example 
of government. 
overregulation. 

cies dictate relaxation of the can
cer standard. 

The key provision of the bill is 
the elimination of the Delaney 
Clause. 

"Delaney absolutely was so in
flexible that it was harmful to both 
the producers of food and the con
sumer," said Sen. John W. Warner. 
Virginia Republican and' a mem
ber of the Senate Agriculture 
Committee. • 

. ' 
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Conservatives have been trying 
to repeal the Delaney Clause for 
years, often pointing to it as a typi
cal example of harmful govern-
ment overregulation. . 

Rep. Thomas J. Bliley Jr., Vir
ginia Republican and chairman of 
the House Commerce Committee, 
negotiated the repeal of the De
laney Clause with Rep.s. John D. 
Dingell, Michigan Democrat and 
Mr. Bliley's predecessor as chair
man, and Henry A. Waxman, Cali- , 
fornia Democrat. 

The impetus to move the bill. 
quickly was a recent federal court 
decision that ordered the govern
ment to strictly enforce the De-: 
laney Clause in areas where it' 
hadn't. 1b satisfy the court, the En
vironmental Protection Agency 
was prepared to ban more than 80 
pesticides by the end of the year. 

EPA Administrator Carole M. 
Browner called the bill "a major 
step forward in ensuring a safe, 
healthy life for American fam
ilies." 

Mr. Bliley called it "a landmark 
bipartisan agreement that will 
bring federal regulation of food. 
producers into the 21st century." 

Under current law, fresh foods 
are subject to a different standard' 
than processed foods, . 

Because of the separate stanO' 
dard for processed foods, such as' 
ketchup, Mr. Bliley said, "a new' 
safer pesticide often couldn't be', 
used on raw tomatoes, simply be- ' 
cause it formed a carcinogenic 1'&. 
sidue when processed as tomato; 
paste - while an older pesticide, 
posing potentially greater' risks,: 
would be retained." 

Mrs. Browner said the bill in
cludes three major items re-' 
quested by the administration: . 
standards to limit health risks, 
new protections for children and 
expansion of the consumer's right 
to know about pesticide risks. 

Doctors 
deny health 
value of late I 

abortions 
By Julia Duin 
THE 'N.SHINGTON TIMES 

President Clinton is preaching 
medical nonsense by claiming that 
a form of late-term abortion pro
tects a mother's health or fertility, 
three physicians said yesterday. 

"So many physicians like myself 
watch in disbelief as false medical 
facts about partial-birth abortions 
get circulated in the public 
square;' Dr. Nancy Romer, a Day
ton, Ohio, obstetrician, said at a 
briefing to announce the founding 
of the Physicians Ad-hoc Coalition 
for'Iruth (phact). 

"In fact" she said "there's a lot 
of eviden~e they ~y do harm to 
women," 

Phact, to be based in Alexan
dria, aims to counteract pro
choice claims about partial-birth 
abortion; in which a doctor deliv
ers an unborn child feet first up to 
its neck, punctures the skull and 
sucks out the brain. 

She and two Michigan doctors 
said they were most incensed by 
the president's claim that such 
abortions are medically necessary 
for mothers of deformed children. 

Mr. Clinton made this argument 
in his April 10 veto statement on 
the Partial Birth Abortion Ban 
Act. The ceremony featured five 
women who said they underwent 
such abortions for health reasons. 

"These were honest women who 
were sadly misinformed;' said Dr. 
Joseph DeCook, a Grand Rapids, 
Mich., obstetrician. "There is no 
literature that testifies to the 
safety of partial-birth abortion. It's 
a maverick procedure devised by 
maverick doctors who wish to de
liver a dead fetus." 

Instead of protecting a woman's 
fertility, such abortions endanger 
it by using methods that could lead 
to an infection, causing sterility, 
Dr. DeCook said. 

The child, who cooed and gur
gled while Mrs. Goin spoke, has 
undergone many painful surger
ies and eight blood transfusions, 
she said, as the organs, one by one, 
have been inserted into his body. 

"The worst-case scenarios that 
were painted by the doctors did not 
come to fruition, and we are thank
ful that our son was allowed the 
opportunity to fight;' she said. 
"My ability to have more children 
was not affected at all." 

The other four women, who have 
requested a meeting with the pres
ident, displayed photos of children 
who died. 

Several said their conditions 
were sitnilar to those of the women 
with whom Mr. Clinton spoke. 

A 1993 report by the National 
Academy of Sciences identified , 
infants and children as especially i 
vulnerable to the risks. I 

The bill would require the EPA ' 
to screen for substances known as i 
endocrine disruptors that could 
raise the risk of breast cancer or 
reproductive illnesses. 

He also said that drawing out 
the child in a breech position "is a 
very dangerous procedure, and 
you could tear the uterus:' He said 
a ruptured uterus could cause the 
mother to bleed to death in 10 min-
utes. / 

• This article is based in part on 
wire service reports. 

The puncturing of the child's I 
skull also produces bone shards 
that could puncture the uterus. 

$I It sounds like science fiction:' 
Dr. DeCook said. "It's not taught in 
any residency program in the 
country." 

Joining the doctors were five 1 
women who said they elected not 
to abort when they discovered they 
were carrying deformed children. 

Among them was Whitney Goin, 
who was with her husband, Bruce. 
The Orlando, F1a., couple arrived 
holding their 100month-old son, 
Andrew, whom doctors offered to 
abort when they learned he would 
be born with sevel'lil vital organs 
outside his body. 
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Posturing on' Abortion Observer 
RUSSELL BAKER 

By Robert F. Drinan 
calls this procedure a "partial 
birth," a term that experts reject as 
a misnomer. Indeed, the American 

WASHINGTON College of Obstetricians and Gyne-

T
he indignant voices of cologists supported the veto. 

Easy 
As 
Pie 

· the pro-life movement President Clinton said he would 
and the Republican sign a bill regulating,late-term abor
Party will likely reach tions if it provided an eXception for 
new decibels in the women whose health might be at risk 
campaign to urge Con- if they did not have the procedure. As 

· gress to override President Clinton's the bill stands, the abortion would be' --'" .. ----. 
allowe' d .only I'f a woman ml'ght dl'e The Whitewater business is easy The bailout cost billions. After the · veto of the bill banning so-called par- . 'df I f 
without I·t. Mr. Clinton I'S serious. As enough to understand: A bunch of Government prosecuted a han u 0 tial-birth abortions. But Congress ' , 

should sustain the' veto, The bill does Governor of Arkansas. he signed a 'people in Arkansas are charged with scoundrels who, had milked theIr 
bill profilhltmg late abortions except operating a small savings and loan businesses for milliOns, the scandal ,not provide an exception for women v - --' 

whose heaIth IS at risk and it wOUld for mmors Impregnated b.v rape. or as if it were their own Pl'9perty. The was allowed to die quietly, written off 
be virtually unenforceable. incest or Whel!.. theMlmap;~m;; or further suggestion is that President as an unfortunate example of some-

I wnte Ws as a JesUIt priest who heaIth is endangeTed. and Mrs. Clinton were in cahoots thing or other about which it' would 
agrees with Vatican II, which said In B!IY case, a conviction would be with this crowd when they invested be unwise to upset people. 
abortion is virtually infanticide, and difficult to obtain If the bill became in a real-estate development named Partiy this was because Demo-' 

I h 'th law. 'A"aI experts S"" that doctors' "Whitewater." crats and Republicans, being equally as a, awyer w 0 wants e Clinton....... "" 
Administration to do more to carry could argue that the language was Republicans have been agitating to blame for the disaster, chose to 
out its pledge to make abortions rare too vague for a measure that Im- the word "Whitewater" for several play it pianissimo. But now, hoW'S 

years, obviously hopiitg it may, en- this for delicious irony: Suppose -in this country. 
, The bill the President vetoed courage Americans to call the Presi- just suppose, mind you - it turns out 
would not reduce 'the number of Co' dent a crook. This result would grat- President Clinton actually was con-
abortiOnS, lIut wollo allow Federal ngress forgoes ity them for two reasons: spiring with the Little Rock savings-
Power to lfitfude mto the practice of First, since many Americans have and-loan crowd His defenderS would 
medICine m an unprecedented way. its chance to get a ~~ ca:fe~.the Republik,can :esid:t be superbly positioned to take the 
,It would aIso detract from the urgent I ar !Xon a croo n mg e Nixon line: "They all did it:" 

d d bo law on the books. ,Democrat Clinton with the crook The money involved in Whitewater ,nee to ecrease a rtions, especial- d Id th b f 
I d wor wou restore e alance 0 is peanuts compared W1'th what the , y among unwe teen-agers. b 
. The Partial-Birth Abortion, Ban iIIingsgate. It would also JUStify the big-time savings-and-Ioan. sWindles 
A, t ed th H b 286 129 classic defense of Nixon; to wit, that involVed. It is a sum that brings to " c pass e ouse y to , "they, all do it" 
,and 290 votes are required to over- posed criminal sanctions. And juries Secondly, the charge might per_ Inlnd Ross Perot's contemptuous dis-
ride the veto. It cleared the Senate by might De l'I!lUCtlIllt to conVIct a doc- suade Americans to withhold votes missal of Bill Clinton's record as, 
54 to 44; though it seems unlikely tor wllO allOtted a fetus that was f M CI' to d t R 'bU Governor of ArkanSas. Arkansas, 
that 13 of the 44 votes would change, ro~r r. b ~ n an c:~e Doepul - said Perot, was just "a little Mom 
,~I bets are off in an election year. ~d u~s y, oosmg 0 rt e to ~ and Pop state." . . . 

More than 95 percent of all abor-' Democrats take comfoit from the Small though the money was, 
tions take place before 15 weeks. incomprehensibly detailed manner Whitewater is now a bigger deal than 
Ij>nly about one-half of I percent take sive enforcement by requiring Fed- in which the Arkansas savings-and- the multibUUon-(!oUar savings-and
",lace at or after 20 weeks. If a wom- ,eral officials to keep Informed about loan shenanigans, have beeti de-' loan scandals. eve,r were. Which 
an has carried a child for' five, doctors who performed late-term scribed in newspapers. They reason shows a PresIdent s power to get 
months, it is extremely unlikely that abortions. The F.B.!. would be autho- that if nobody can understand White- attention. . 
she will want an abortion. rized to tell nurses and health' aides water, nobody will care about it So what are the Republicans' 
.. three available that they had a duty to tell officials This is a dubious notion. It is usu- chances of a big' political score? 

Robert F. Drinan, a former Demo
cratic Representative' from Massa
chusetts, ,is a professor at the 
Georgetown University Law Center. 

": .,. 

about lIlegallate abortions. . ally the ignorant who are most easily Probably not too ho~ Ignorance may 
It Congress were serious about led by the nose. The Vice President's make the American voter an easy 

gettiijg a law on the bookS IimitiDg father, Albert Gore Senior, once de- mark for demagogUes, but few sub
late abortions, it would include the scribed a Tennessee voter who came jects bore Iiim quite so thoroughly as 
woman's health as lustjficatiOD for to him worried about an incompre- the technical aspects of money. 
the late-term procedure. But it hensible' Republican scheme, known Despite years of mindlessly voting 
seems more intent on us!! Mr. CIin- as "the 'Dixon-Yates plan," for re- against taxes, for instance, the typi
ton;5V~to ",,_a POUUcaI mpoD This ' structuring the T.V.A. "Isn't It just cal American' is still unaware that ' 
WIFl)Ofsonthe campaign and inhibit, awful about this Dlxon-:re,'ES his Social SecUrity taxes rise as iIiex
a larger disCUSSion about real strat- thing?" the man Said. Senator GO"te, orably as the sun and moon. Nor does 
egies to reduce abortions. 0 who ~as fighting. Dixon-Yates, ,he know they're used to pay the 

agreed It was a temble thing, and Government's running expenses. 
then the man asked, "What's It all Many AmeriCans don't even realize 

_ ",,'" 

about anyhow?," . ' they are taxes. ' 
One of the. tromes of. ~e White- 'How can RepubUcans make Amer

water affatr Ues m the tnVIai sum of . lcans care enough &bout a money 
money mvolved. The people who story to,keep the country from going 
were trea~g the Arkansas savings glassy-eyed and . sUpping into the 
and loan like a personal nest. egg' Land of Nod? 0 
were pikers. " 

Allover the country at that time, 
operators of savings and loans were :0. 
treating ,themselVes to' millions and 
investing it in get-rich-quick 
schemes. " , 

When the bubble burst in the 1980's 

Whitewater: 
Who's winning, 

who's losing, 
who's sleeping. 

and' savings and loans across the 
country were found to have nothlng 
in' the till but dust and an occasional 

, mouse, it was the Federals, as usual, 
who had to bail them out That's you, 
folks, ' 

.' 
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On My Mind 
A. M. ROSENTHAL '. 

The Wmp From Israel 
Before the Israeli election, the U.S. 

and European public kept receiving 
a warped picture of Israeli political 
reality. After the election, they still 
receive it. And chances are that they 
will keep getting it, on and on. 

The reason is that the dispensers of 
wisdom remain the same. Foreigners 
who had favored us with their warp 
before the election granted us their 
analyses and predictions immediate
ly the votes were in. The same people 
will instruct us on the new Israeli 
leadership, which they detested be
fore it won and whose Government 
they regard with heaving horror. 

Among these folk are not only jour
nalists but foreign office types, politi
cians, diplomats, clergymen, academ
ics and executives of important J ew
ish organizations. They a.re a diverse 
group, but united by their admiration 
for the Labor party and their distaste 
for the Likud coalition. 

Accountability is built into demD
cratic politics. It is called Election 
Day. But only the ethical urge to 
admit error substitutes for account
·ability among government and orga
nizational bureaucrats, journalists, 
tenured academics and clergy in
clined to political pulpitry. Since repu
tations and jobs .are involved, 'plus 

. that particularly cherished .commod
ity self-admiration, the urge is usually 
quickly and efficiently suppressed. 

Before the election, throngs of ex
perts acted as if there were only one 
possible plan for peace, the Labtlr
Arafat version. They told us most 
Israelis had shown their support for 
it. Still, even with worldwide rooting 
for Shimon Peres outside Israel, 
somehow they said the election was 

:: .. ; 
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Times change, 
not the experts. 

too tight to call. The told us Mr. 
Netanyahu was American-oriented, 
a shuddersome thought, and had the 

. character and brain of a bird, specifi
cally a hawk. As described on CNN 
after the election, Mr. Netanyahu did 
not walk, he swaggered. 

Now we get pretty much the same 
picture, with a little adjustment for 
the fact that after all, when you get' 
down to it, the fellow did win, actual
ly. We are told that the election was a 
stunning reversal of a peace policy 
approved by the public, and that Mr. 
Netanyahu would prefer risking war 
to conciliation with Arabs. 

None of these things were true 
before Election Day, none now. The 
Israeli public neiTer voted for the 
Labor plan, known to our instructors 
as "tl;Ie peace process:' as if none 
other could be conceived. It gives up 
much of the West Bank and the GD
Ian Heights, the prelude to the cre
ation of a Palestinian state and negD
tiations about Jerusalem. 

Before the last election, in 1992, 
Labor assured voters that as led by 
Yitzhak Rabin it would never do such 
things. After the eiection, Labor 
changed its mind and did them. But 
the public had no chance to change 
its vote for Labor until May 29, when 
it did. 

Arab Israelis, 12 percent of the 

....·II~· 

electorate, voted for Mr. Peres virtu- . 
ally unanimously, narrowing the Ne
tanyahu lead to 1 percent. Arab votes 
count legally as much as do Jewish 
votes, and should. Labor was able to 
put together its coalition in 1992 with 
Arab support. Israeli Jews did not 
contest that 

But Israel was created to be not 
only democratic but a Jewish state 
whose fate and security were to be in 
Jewish hands, a truth that seems to 
embarrass the politically correct 
these days. Israeli Jews gave Mr. 
Netanyahu 60 percent of their bal
lots. In that critical political sense 
the election was not a squeaker but a 
landslide for Mr. Netanyahu. 

We have been told, and will be 
again, that Mr. Netanyahu will make 
negotiations with Arabs impoSSible. 
Funny, but the King of Jordan does 
not think so'~ he is astonished that the 
outcome of the election should be 
portrayed as a setback to peace. 

On the phone over the weekend, 
Mr. Netanyahu told me that he tends 
to be a red-liner in negotiation - this 
is what I won't· give up, let's talk 
about all the rest Maybe the King of 
Jordan thinks that is the way to get a 
deal done in the Mideast Maybe he 
knows more about the Mideast than 
our gurus; possible. 

Among journalists, diplomats and 
academics are' some with courage 
enough to break out of the prD-Labor 
bias of their peers. ,But there are 
enough ,. will not or cannot that I 
study news about Israel with a spe
cial Surgeon General's warning 
flaShing in my. head: The material 
herein can be dangerous ·to your 
comprehension. 0 
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EDITORIAL 

A VETO TO HAUNT A PRESIDENT 

A S THEY MADE CLEAR in their 32-page 
pre-election guide issued last November, the American 
Catholic bishops oppose much of Newt Gingrich's agen
da in Congress. On broad social issues like health care, 
immigration and social welfare, the bishops' stands 
come close to those of the Clinton Administration's. On 
April to, however, that fragile harmony carne undone
for on that day Bill Clinton vetoed the first serious effort 
of Congress to restrict late-term abortions since the Roe 
v. Wade decision in 1973. The legislation, H.R. 1833, 
which passed the House with broad bipartisan support, 
would have banned a particularly gruesome abortion 
procedure known antiseptically as "intact dilation and 
evacuation"-performed only after 20 weeks of gesta
tion-and it offered Mr. Clinton the unusual chance to . 
show that he means what he says when he claims that he 
wants abortions in this country to be "rare." The 
President, appearing. in an emotional White House cere
mony with five women who had undergone the proce
dure, muffed it. 

The tears of those agonized women-and the voices of 
pro-choice advocates like Kate Michelman's National 
Abortion Rights Action League, who will brook no com
promise on this issue-moved the President and were lis
tened to. As in the past, the dull groans of that vast mushy 
middle of Americans, who want abortion legal, safe and 
restricted in some way, were not heard. 

More remarkably, the moral qualms of certain dissent
ing pro-choice feminists were not heard either. In adopting 
the strategy of depersonalizing the fetus as a "mass of 
dependent protoplasm," warned Naomi Wolfe in the New 
Republic (Oct. 16, 1995), the pro-choice movement risks 
"losing something more important than votes; we stand in 
jeopardy of losing what can only be called our souls." 
Abortion supporters should admit, wrote Wolfe, "that the 
death of a fetus is a real death; that there are degrees of 
culpability, judgment, and responsibility in the decision to 
abort a pregnancy." Writing in The New Yorker (Dec. 4, 
1995) Jane Mayer conceded that "intact dilation and 
extraction ... can be portrayed-and not altogether implau
sibly-as bordering on infanticide." 

President Clinton's veto drew an angry protest from the 
nation's Catholic cardinals and a stinging rebuke from 
Pope John Paul II. Comparing the procedure to infanti
cide, the Pope said that it "morally and ethically imperils 
the future of a society which condones it." He condemned 
Mr. Clinton's decision as "a shameful veto that in practice 
is equivalent to an incredibly brutal act of aggression 
against innocent humans." 

In a three-page letter dated April 16 and signed by the 

AMERICA MAY 4,1996 

nation's eight cardinals and Bishop Anthony Pilla, the 
president of the National Conference of Catholic Bishops, 
the cardinals write: "[W]e strenuously oppose and con
demn your veto of H.R. 1833 which will allow partial
birth abortions to continue .... Mr. President, your action 
on this matter takes our nation to a critical turning 
point.. .. It moves our nation one step further toward 
acceptance of infanticide." 

The cardinals' words translate into an undisguised 
political threat. "In the coming weeks and months, each of 
us, as weU as our bishops' conference, will do all we can 
to educate people about partial-birth abortions," they 
write. ''We will inform them that partial-birth abortions 
will continue because you chose to veto H.R. 1833." 

The bill in question would have prohibited a relatively 
rare procedure, involving considerably less than 1.5 per
cent of the 1.3 million abortions performed annually in 
this country, "in which the person performing the abortion 
partially vaginally delivers a living fetus before killing the 
fetus and completing the deli very." The unborn child is 
killed by puncturing a hole at the base of its skull, insert
ing a catheter into the opening and suctioning out the 
brain-so as to allow the head to pass through the birth 
canal. H.R. 1833 was not absolutist; exceptions were 
allowed to preserve the life of the mother. Mr. Clinton, 
clearly troubled by this late-term procedure, insisted he 
would have signed the bill if Congress had only expanded 
its provisions to allow it in cases where a pregnancy car
ried "serious health consequences" for the woman. The \ 
problem here is that in the context of abortion the courts 
have defined "health" so very broadly. -

HEALTH, counter the cardinals, "means virtually 
anything that has to do with a woman's overall 'well
being .... If the woman is not married, too young, too old, 
"if she is emotionally upset by pregnancy, or if pregnancy 
interferes with schooling or career," write the cardinals, 
''the law considers those situations as 'health' reasons for 
abortion. In other words, as you know and we know, an l 
exception for 'health' means abortion on demand." 

Come next November, Mr. Clinton's veto will haunt 
him-especially among Catholic voters. It aligns him 
with the pro-choice militia, who as Mary McGrory wrote \ 
in her Washington Post column (April 14, 1996), "are like 
the N.R.A: They fight like steers against sensible prohibi
tions in regard to guns and abortion, respectively .... The 
National Abortion imd Reproductive Rights Action 
League defends a procedure so harrowing that even 
agnostics or pro-choice voters are repelled by it" 

3 
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real, tragedy of. the veto 
public' disp1ay,I;.pun ,President \..oJlIIWIl.'I 

hosted in Which he invited women who 
claim. to have undergone this procedure 
to come before' the. TV, cameIlIS and tell;, 

'. '<I ' •. ' "-" 

their stories. I cim understand their suf-
fering and I am~wtheir IiD--.., 
gering grief. I offer no ju~t iii therii" 

, personally. But that does nOljustify the 
! President of the United stateS musing 
them as politica1 pawns, or iil misusing 

• ~ " v 

their penona1 stories 'to provide some 
self-serving ~xp\anation, of his veto. 'It 
would have been far more honest for the·, 

:: 

the mother," But'the' leading Practitioner 
of partial·birth abortions has said that 

.80% are ,"p~ly elective·"And ,OJ. 
' .• ~arren ~:.author of the most,~ 
',used abortiO!'_~tbook, has questi~ , 

.~'~..L. the procedure's benefit for women's 
health: ''I have very serious ~atiOns 

,about this procedure, .. I, woilld dispute 
, any statement that this is the safest proce

dure to use ... Thrning the fetus to a breech 
position. is potentiaIly dangerous," .!L 
President C1inton or Senator Boxer were 
serious, they coUld have deSCribed ihe 
speCifiC' "serious adverse health conse-

, involve killing the child in utero, a par
tial-birth abortion involves delivering the 
child almost all the way - with only his 
or her head remaining inside the mother. 
Then~ seeing the child's lower extremities 
and that the child is alive; the abortionist 
deliberately kills the child. If the child 

, were not killed at this point, a live child 
, would be born, but the desired outcome is 

not a live child, but a dead child. 
President Ointon. also. justifies this 

procedure, by .cl$ling _~ it permits 
women to ~ children in the future. 
But the medical testimony provides no 
evidence of how this procedure affects 
future fertility, and no evidence of the 
genetic histories of those who had par
tial-birth abortions. 

Long before President Clinton present
ed his show for the cameras, Congress had 
beJel three hearings on partial-birth abor
tions. It concluded, on the basis of medical 
testimony, that the procedure has no med
ical justification. From all we have read 
and heard, President Clinton' has not 
begun to justify his veto, 

president to veto the bill8nd,say ooth="I::'~~~~~~~~~~~~~1 ' ' " ing. or state Clearly that lui liiiS ' Tt is clear in this episode that the presi-
ingly uPheld the cause aDd' .ldent has failed in his responsibility to 

wo~~~~~~~~~:~'~}~' ~~~~~~::~~~~~~~~~.~~~~:;~~;i;;~~~~~,~se;,t~'~hi~'gh~;~~'~'e~taI~~s~tan~~~;,:~£~or~,~s~®~e-~'I,*" The 
is in fact more about 

stories sO '1iD~linentwas reje~1 by senatol:8 '\Vllo: 
'-wh'--'y-be vetoedthe·~ But ; ~ saidr"I"'genenlllyvorepro:aIiortion as weill as by 

that the partia1-birth procedure'that haS' 'a1\\vho vore'im>-liie. Clinton's'proposaI 
been at the center~Of this debate was neit ,; was 'Sent to CongresS after the debate and 
the procedure these women had. Inraa:i rejeCtion df''Boxer's amendment"in full 
one of the women had previously , kno9.7ledge"that Congless could not 
fiect'io Congress that she had'not, under-, , accC:pt it .',:; , , ' .: 
gone' a Partw-birth abortion. ."," I Cinton" tried 'to dodge the issue j)y 

With the fiVe'women and d)eirfamiJies cl8iimng~ wanted an~'exception for" 
standing around him. C\intoll also tried, : "sSi~ adverse: ~ih Consequences to 

become aware that an linboriichild lUis a which is only: interested in providing 
,genetlcdefect, and wi'ncithei-die soon access to, abdrtion at'any,·liIiieiin.preg-

after birth or requirecorn:ctive 0,,1''''''1'V._1.. nancy, without any ethi~h¢onsidera· 
"\ . '. 

and therapy. Their judginentis ,that'tions. Tha(s.not a, good position for the 
child's life is not worth living. It is a qiuiI- ' • leader of the Free World to be in, , , 
'ity-of-life decision. At that 'point, they <1{, .. ,1< 

avoid the legalpena1ties associated with ' 'Bishop James McHugh is the bishop of 
infanticide by killing the child just before Camden. N.J., and a member of the 
delivery.is completed, Committee for Pro-Life Activities for the 

Every ,abortion results in the death of National Conference of Catholic 
an unborn child. Unlike abortions, that Bishops. 
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investigation, on which he has spent S667,OOO through 
March 31, according to the Administrative Office of U.S . 

. Courts. After checking with him, a secretary said that 
"it is against the law to give out any information." 

(Optional add end) 

Medlar provided some of the taped conversations with 
Cisneros to 
a tabloid television show, which paid her SI5,OOO for an 
interview. She also sued the Housing secretary for 
$250,000 in damages that she said she had suffered for 
breach of a verbal contract allegedly made to support her. 

Cisneros settled that suit a year ago by agreeing to. 
pay Medlar S49,OOO, winning a pledge from her not to 
comment further on the matter. 

Floyd.Holder, an attorney who represented Medlar in her 
civil suit, said that he is no longer her lawyer and that 
she has no representation. He would not discuss Barrett's 
investigation. 

Medlar has an unlisted·telephone number in Lubbock, 
Texas, and could not be reached. 

But a source familiar with the matter said that she had 
obtained the "use immunity" earlier this year, agreeing 
to cooperate with Barrett's inquiry. The source said that 
the agreement provided "111 tell the truth if you won't 
go after me." 

Senate OKs Bill to Notify Freed Sex Offenders' 
New Cities(Washn)By Edwin Chen = (c) 1996, 
Los Angeles Times= 

WASHINGTON The Senate Thursday. approved a popular 
bill requiring states to notify the public whenever a convicted 
sex offender has settled into a community who may pose a 
danger to children. 

The bill, kriown as "Megan's Law," is named for Megan 
Kanka, a 7-year-old New Jersey girl who was kidnapped, 
raped and killed in 1994 by a twice-convicted sex offender 
who had quietly moved in across the street in Hamilton 
Township, just outside of Trenton. 

The Senate bill was adopted by a unanimous voice vote 
amid a day of wrangling over repealing the gas-tax and. 
raising the minimwil wage issues that were left unresolved 
until next week. 

The House approved the notification bill Tuesday night 
by a vote of 418-0. A White House spokeswoman said 
Thursday night that President Clinton will sign the bill. 

Variations of "Megan's Law"already have been adopted 
in numerous states. And the 1994 federal crime bill 
allowed but did not require states to require 
notification. 

Since then, 49 states have enacted sex offender 
registration laws, but 30 states have adopted community 
notification provisions. 

"This is a tragedy in the making," said Senate 
Majority Leader Bob Dole just before the measure was 
approved by unanimous consent. "For once, let's prevent a 
tragedy instead of waiting for some horrific crime and 
then taking action." 

(Optional add end) 

The wave of sex offender registration and notification 
laws has aroused concern among civil libertarians who 
question the legality of the legislation, and numerous 
legal challenges are pending around the United States. 

Critics have raised questions, for instance, about who 
is authorized to decide and by what criteria which 
convicted sex offenders still pose a danger to society. 

Among those making the rounds on Capitol Hill earlier 
this week were Maureen and Richard Kanka, the parents of 
Megan. Her accused assailant is awaiting trial. 

Three Who Had It Defend 'Partial-Birth 
Abortion' (Los Angeles)By Patrice Apodaca 
1996, Los Angeles Times= 

LOS ANGELES Claudia Crown Ades, Coreen Costello and 
Mary-Dorothy Line probably' never would have met but for the 
tragedies that changed their lives forever. 

Now, they've joined to speak out against what they see 
as a tide of misperceptions and misinformation about . 
intact dilation and extraction, a procedure they all 
underwent to end their late-term pregnancies because their 
fetuses had fatal birth defects and the mothers' health 
was at risk. 

"When you're carrying a desperately wanted child, 
there's nothing more in the world you want' than that 
child," said Ades, who underwent the procedure 3&112 
years ago after tests in her sixth month of pregnancy 
showed that her fetus had severe abnormalities, including 
an underdeveloped brain, a large hole in his heart and 
eyes so far apart they were almost Q.n the sides of his 
head. 

"It was not my decision," Ades said. "It was God's 
will." 

Better known by the graphic term that opponents have 
coined partial-birth abortion the medical procedure has 
become a central issue in the abortion debate in.this 
election year. But for President Clinton's veto, the 
practice would have been banned by a congressional bill 
except in cases when the mother's life is at stake. 

In emotional and sometimes shrill testimony in Congress 
legislators and witnesses supporting the bill portrayed 

the procedure as brutal and unnecessary. The bill, which 
was introduced by Rep. Charles T. Canady, R.-Fla., 
described the method as •• an abortion in which the person 
performing the abortion partially vaginally delivers a 
living fetus before killing the fetus and completing the 
delivery." . 

Clinton said he had been inclined to support the bill 
but changed his mind after hearing the pleas of these 
three Los Angeles-area women and others, who convinced him 
he should not sign the legislation without a broader 
exception that recognizes the mother's health, even if her 
life is not in immediate danger. Ades, Costello and Line 
were with the president when he vetoed the bill last 
month. 

But these women say their fight is not over. Many 
states are considering similar legislation. Clinton's veto 
is sure to draw-fIre as the election dfaws near. So, again 
and again, Ades, Costello and Line retell their wrenching 
tales in letters to legislators, at one-on-one meetings, 
and in editorials and tearful addresses. 

(Begin optional trim) . 

Ades, 37, is poised and sophisticated. She lives in 
nearby Sherman Oaks, and works in the entertainment 
industry as a personal manager. She is Jewish; a Democrat 
and supports abortion rights. 

Costello, 31, is a warm, outgoing stay-at-home mother 
of two who lives in Agoura. A fundamentalist Christian and 
registered RepUblican, she opposes most legal abortions. 
. Line is a thoughtful, intensely private woman who works 
as a financial consultant. The 34-year-old Los Angeles' 
resident, a registered Republican, is a practicing 
Catholic who nonetheless supports abortion rights. 

(End optional trim) 

At about their sixth month of pregnancy, they learned 
that their babies were so severely malformed that they 
would either die inside the womb or shortly after birth. 
Each underwent extensive testing and received opinions 
from several doctors. Nothing could be done to save the 
babies, and as their conditions worsened, the risks to the 
mothers' health and fertility grew. 

Through the recommendations of their doctors, all three 
ended up at the offices of Dr. James T. McMahon, a 
now-deceased Los Angeles physician who developed intact 
dilation and extraction. 



bill will be sent to Clinton. Cisneros said 
he would work with both chambers to try to create 

a final bill the president would sign, not veto. 
The sharpest dispute in the House debate was over the 

GOP plan to repeal the so-called Brooke Amendment, which 
links public housing rents to participants' income and 
prevents housing authorities from chargi~g residents more 
than 30 percent of their income. Repubhcans argued that 
the provision discourages residents from taking jobs 
because they know their rents will increase sharply. 

(Begin optional trim) 

If it is repealed, Republicans said, local officials 
could set rent structures that encourage public housing 
residents to take fmancial responsibility for their 
futures beeause their rents will no longer be strictly 
linked to their income, as they are now. 

"We're saying that work ethic is important," argued 
,Rep. Rick Lazio, R-N.Y., the measure's chief architect. 
"The Brooke Amendment is a job killer." 

But Democrats argued that this provision could increase 
monthly rental payments for hundreds of thousands of poor 
people living in subsidized housing and price many of 
these poor residents out of their homes. , 

"This bill will put poor families in jeopardy of 
losing their housing because they will be unable to pay 
higher rents," said Rep. Maxine Waters, D-Calif. "For 
many families this will mean choosing between shelter and 
food or clothing or medicine." , 

(End optional trim) 

In a vote of 222-196, the House rejected a Democ'ratic 
effort to retain the Brooke Amendment. 

Republicans and Democrats also disagreed over a 
provision to abolish current admission regulations 'that 
require housing authorities to give preference to the . 
homeless and the poorest applicants. The GOP measure would 
give local housing officials the ability to set their own 
criteria for selecting residents IIlthough they would ' 
still be required to choose from among those whose 
earnings are below 80 percent of the local median income. 

Rep. Chris Shays, R-Conn., stressed that the current 
system of giving preference to the poorest of the poor has 
turned public housing into 'ghettos of hopelessness, where 
children grow up without knowing any adults who go to work 
every day to support their families. . 

"We simply have got to have a mixture of income again 
in public housing," Shays said. . 

Despite their disagreements over some of the speCIfics, 
the legislation signals that House RepUblicans and the 
Clinton administration have reached a broad consensus on . 
how to reform the housing laws that govern how HUD spends 
its $30 billion yearly budget and serves the 3 million 
Americans who depend on its programs. 

In fact, many of the provisions in the measure were 
first adopted in the sweeping changes to federal housing 
policy included in a fiscal 1996 spending bill, which 
reflected the priorities of the administration. These 
measures would expire at the end of the year, but the GOP 
housing package would make them permanent. 

(Optional add end) 

, One such measure is aimed at ridding the country of its 
most blighted housing projects by giving local officials 
the authority to demolish or dispose of them if they 
believe that maintaining them is no longer practical. 
Previous law required local housing officials to replace a 
unit ~fore destroying an existing one. 

Some advocates for affordable housing said that the 
measure is sure to worsen the already acute shortage of 
housing for poor Americans and expressed dismay that a 
Democratic administration embraced the lions share of the 
GOP effort. 

The House measure also includes provisions designed to 
make housing projects safer. For instance, it would enable 
local housing officials to reject or evict convicted 

criminals or individuals with drug or alcohol problems. 

,----------
Cisneros' Former Mistress Wins Immunity, Will 
Testify (Washn)By Ronald J. Ostrow and Robert 
L. Jackson= (c) 1996, Los Angeles Times= 

WASHINGTON In a development that could spell deeper 
legal trouble for Housing Secretary Henry G. Cisneros, ~s . 
former mistress has been given immunity from prosecution m 
return for her help in determining whether Cisneros conspired 
with her to hide information from the FBI, the Los Angeles 
Times learned Thursday. ' 

Sources familiar with the inquiry said the woman, Linda 
Medlar, has been given "use immunity" by David M 
Barrett, the independent counsel investigating ,,:hether 
false statements Cisneros' made to FBI agents Violated 
federal law. Cisneros made the statements during the FBI's 
routine background investigation of him while he was under 
consideration for a Cabinet nomination by President 
Clinton in 1992: 

Cisneros has acknowledged his widely reported affair 
with Medlar, an ,aide when he was mayor of San Antonio, and 
that he had been paying her support for some time after 
the relationship broke up in late 1989. , 

However, Attorney General Janet Reno sought the 
appointment of an independent counsel to investigate after 
concluding that Cisneros had substantially understated the 
amounts of those 'payments in his statements to the FBI. 

The special court that selected Barrett last May 
directed him to determine whether those false statements 
were material and serious enough to warrant prosecution 
and whether Cisneros had unlawfully conspired with others 
to conceal information from the FBI. 

Cisneros' statements potentially affected two other 
inquiries as well information-gathering on potential 
nominees by Clinton's transition team, and the Senate's 
consideration of him after his nomination, the Justice 
Department said. ' . 

, With Barrett's inquiry under way for nearly a year, 
sources sympathetic to Cisneros noted Thursday that 
investigators may be having trouble corroborating 
infonilation Medlar is providing. The use immunity was 
given earlier this year, after Medlar initially turned a 
cold shoulder to agents and attorneys last fall. one legal 
source said. 

Transcripts of ielephone conversations between Cisneros 
and Medlar, which she surreptitiously taped for nearly 
four years, sUpported Medlar's allegation that he lied to 
the FBI during the background investigation, Reno 
concluded last year. 

Cisneros told the FBI he paid Medlar sums no greater 
than $2,500 at a time and no more than $10,000 a year. 

"In fact, he paid her more than $2,500 at various 
times, and his total annual payments to her were between 
$42,000 and $60,000," Reno said. "Secretary Cisneros' . 
statement was made to the FBI soon after he made a payment 
to Medlar that was substantially larger than $2,500." 

The transcripts, most of which were obtained earlier by 
The Times, indicate Cisneros was deeply concerned that the 
size and timing of the payments to Medlar could derail his 
Cabinet appointment. 

Asked by Medlar how he would handle questions about the 
payments at his Senate confirmation hearings, Cisneros 
replied, according to the transcripts: "The subject 
probably is not even going to come up." 

Later, he told Medlar: .. If it does, I'll tell them 
what we agreed and the only person in the world who can 
sink me at that point ... and I'm talking contempt of 

,Congress jail is you." 
As it turned out, the matter was not raised publicly at 

the hearings by the Senate Banking, Housing and Urban 
Affairs Committee. 

Cono R. Namorato, Cisneros' lawyer, declined comment 
when asked about the grant of immunity to Medlar. "It 
wouldn't be appropriate for me to comment since the matter 
is under investigation,· he said. 

A White House spokesman also declined comment. 
Barrett would not speak with a reporter about the 



a heartbreaking decision," said Line, who 
Illd.,rwent the procedure in July after her unborn son was 

to have hydrocephalus. His head was filled with ~o 
much flliid that the brain could not grow, his stomach was 
undeveloped and he could not swallow. 

Costello's daughter also had a fluid-filled head that 
was larger at 6 months than a full-term baby's. Her lungs 
had not developed, and her bQdy was in a rigid swan-dive 
position, with the backs of her feet touching her head. 

She and her husband, Jim, a chiropractor, at first 
refused to consider McMahon's procedure. 

But as Coreen's health deteriorated, the Costellos were 
told by their doctor that they had to act. The fetus had 
to come out, they were told, and the way to do it that 
would best protectCoreen's fertility and cause the b8by 
the least amount of suffering was the intact dilation and 
extraction procedure. _ 

As each woman came to grips with her loss, news reports 
began surfacing late last year about the so-called 
partial-birth abortion legislation. Each soon realized 
that the procedure was the one that they had undergone. 
Horrified over what they considered to be inaccurate and 
inflammatory arguments by the bill's proponents, they 
individually decided to come forWard. They became 
acquainted through their lobbying efforts, and today they 
are friends. . 

Not all were moved by their testimony before Congress 
at least not enough to' change their positions. Costello 
admitted to being naive at first. 

.. ~ went up against people that I voted for, that I 
admired and respected my whole life," she said. "I 
thought they'd read my letter, hear my story and it would 
be over. They'd understand." 

But after meeting with hostile questioning in the 
House, Costello said she has changed. While she still 
opposes most legal abortions, "I've met women that have 
had to make difficult choices, and I don't judge them 
anymore." 

The intact D&E, or very similar procedures, are 
performed by just a handful of U.S. doctors in an' 
estimated 500 cases a year. 

. (Begin optional trim) 

McMahon's widow, Gale, a registered nurse, said the 
general practitioner began performing abortions at his Los 
Angeles offices in 1972, after they became legal in 
California. But McMahon grew increasingly disturbed that 
most late-term abortions emplQyed a dilation and evacuation 
method that sometimes tore the uterus. 

Willi McMahon's method, which, he devel~ped in the 
mid-1980s, the mother is heavily sedated and her cervix 
slowly dilated. The fetus is extracted, but before the 
head is removed a needle, is inserted at the base of the 
skull to remove fluid, allowing the head to compress so it 
can fit through the mother's cervix without damaging her. 
Gale McMahon said her husband never used scissors as 
opponents have charged. The fetus feels no pain bec~use of 

'the sedation, she, said, and in most cases it has died 
before reaching the birth canal. 

I 
D£:. McMahon estimated that be perfonned about 100 of the 

procedures a year in tbe thiFG tRm8st8f, gale MeMahon 
said, and only ill caBOB iB whish \he BOBies \, ere offlicted 

, with "fetal anomalies that were not conducive to life." 

(End optional trim) 

Opponents of the procedure say the cases of Costello, 
Line and Ades do not represent the majority of instances 
when the method is used. . 

Douglas Johnson, legislative director for the National 
Right to Life Committee, contends that the procedure has 
been used for frivolous reasons, when babies are healthy 
and the only medical indications are the mother's youth or 
depression. 

Johnson said there's no pr~of that fetuses die 
painlessly during the procedure. Even so, he said, the 
procedure is nothing more than .. prenatal euthanasia." 
The fetuses could be delivered, he said, and made 

.. comfortable for whatever time is allotted them. That's 
the way most professionals handle these types of cases." 

By including an exception for the mother's health, the 
legislation could be so broadly interpreted that it 
"would not prevent 0 single partial-birth abortion." 

But Ades, Line and Costello say they'll continue 
working to keep the procedure available to the few women a 
year'who fmd themselves faced with tragedies similar to 
theirs. Perhaps the most compelling argument they offer is 
that all will soon be parents again something they say 
might not have been possible if they hadn't gone to 
McMahon. 

45 Men Across U.s. Arrested in Child 
Pornography Sting (San Diego)By Tony Perry= 
(c) 1996, Los AngeJesTimei= 

SAN DIEGO Forty-five men have been charged across the 
United States for buying child pornography in a U.S. Postal 
Service sting operation and several dozen I more are expected to 
be charged, postal inspectors in San Diego and Washington 
announced Thursday. 

The sting was a continuation of an investigation that 
began when authorities arrested a San Diego electrical 
engineer in 1994 as a ringleader of Overseas Male, the 

, largest child pornography operation uncovered in the 
United States. ' 

After the arrest ofJames Leroy Kemmish, authorities 
used the mailing lists seized from Overseas Male and set 
up a dummy company called Island Male with a mailing 
address in the nearby border community of San Ysidro. 
Dub~d "Operation Special Delivery," the sting resulted 
in searches of the homes and offices of 130 would-be 
customers in 36 states. 

Pornographic videotapes were sent to persons who 
responded to mailed advertising from Island Male. As soon 
as a person took delivery of a video, investigators 
arrived with a search warrant. 

"Merely shutting down Overseas Male was not enough " 
said Chief Postal Inspector Kenneth J.Hunter in ' 
Washiiigton, "because those who created the demand for 
child pornography were still out there." ' 

Among those •• customers" arrested were a serial child 
molester in Reno, Nev., a Presbyterian minister in New 
Jersey, a paramedic and youth leader in Wichita, Kan., an 
attorney 'in St. Louis, 0 youth leader in Tulsa, Olda., and 
a printer in Billings, Mont, who had a computer with 900 
files of child pornography downloaded from the Internet. 

David Fast, a postal inspector-in San Diego, called 
child pornography "an insidious form of terrorism." 

Overseas Male' mass-produced videos 'filmed in Mexico 
Asia and Europe for sales in the United States. Some ' 
depict bOys as young as 
7 years old engaging in sexual acU; with other boys or 
adults. 

. Kemmish,. 55, was arrested in June 1994 at San Diego'S 
Lmdbergh Field as he returned from Mexico with a cache of 
child pornography videos. After pleading guilty to' 
ad~ertising and diStributing child pornography through the 
mall, he was sentenced last month to five years in federal 
prison. 

While there have been other child pornography 
operations broken up ,in recent years, officials said 
Overseas Male signaled a disturbing trend in the illicit 
indus~. The videos were oCa higher visual quality than 
the gramy films of the past. Also, the advertising and 
marketing was bolder and more widespread. 

(Optional add end) 

The suspected mastermind behind Overseas Male was Troy 
Anthony Frank who fled from Colorado to Mexico in 1990 
after being indicted on child pornography charges. ' 

From Acapulco and Mexico City, Frank produced videos 
and purchased videos from other countries. He committed 
suicide at his lavish home in Acapulco in 1995 after 
learning that postal inspectors were seeking his arrest 
and extradition. 



" 

Kemmish's role was to bring the·videos to his home in 
the Pacific Beach neighborhood of San Diego to be ' 
reproduced and mailed. At its peak, Overseas Male had a 
mailing list of 2,000 persons and grossed $10,000 a week, 
with individual videos selling for between $50 and $290. 

Dole Endorses U.s. Missile-Defense Deployment 
in East Asia(Washn)By Jim Mann= (c) 1996, Los 
Angeles Times= 

WASHINGTON Striking a hawkish stance on Asian 
security issues, Republican presidential candidate Bob Dole 
Thursday endorsed U.S. deployment of ballistic missile 
defenses in East Asia countries, including Taiwan, despite 
China's vehement opposition to such systems. 

In the fIrSt foreign-policy speech of his campaign 
against President Clinton, Dole also endorsed the renewal 

. of China's most-favored-nation trade (MFN) trade 
privileges. 

Dole's stand on MFN was no' surprise because he has been 
. supporting unconditional extension of China's trade 
benefits in the Senate for the past half-decade. But 
some leading Republicans, including Senate Foreign 

. Relations committee chairman Sen. Jesse Helms and Dole's 
opponent Patrick J. Buchanan, have been arguing for 
revocation of MFN, hoping to draw a sharp contrast with 
Clinton on the issue. Instead, Dole's position will give 
Clinton political cover. 

Dole devoted his entire speech to Asia, repeatedly 
criticizing the administration for -mishandling relations 
with the leading nations across the Pacific. "The bottom 
line is that American credibility in Asia is low and still 
declining, and American interests are challenged throughout 
the region," he asserted. 

The Republican candidate's speech galvanized the White 
House into a frenetic series ofrapid responses by 
national-security aides. Vice President AI Gore praised 
Dole for supporting Clinton's policy on China's trade 
benefits, and dismissed his criticisms ,of the 
administration as "a lot of dust kicked up for political 
purposes." 

The'most striking part of Dole's speech was his 
willingness to champion Taiwan's interests and Taiwan's 
defense. 

"Our policy should be unmistakably resolute: If force 
is used against Taiwan, America will respond," Dole said. 
He did not say exactly what the response should be .. Still, 
those words go further toward an unqualified American 
security commitment te Taiwan than the United States has 
been willing to give since 1979, when the United States 
broke off its defense treaty with Taiwan. 

Dole said the United States should consider supplying 
Taiwan with a host of other new and advanced weapons 
systems, including submarines and air-to-air missiles. 
Such sales almost certainly would touch off a new 
confrontation with China,' which says that they would 
violate a 1982 communique between Washington and Beijing 
limiting U.S. arms sales to Taiwan. 

Dole's remarks are sure to be welcomed by the American 
defense industry, which is seeking to increase sales of 
advanced equipment to Taiwan and other governments in 
Asia. At least one company, Lockheed Martin, has already 
begun talking with Taiwan about a theater-missile defense 
system. 

At the same time, the speech also underscored the role 
Dole has played on China policy for nearly two decades. 

Throughout his long career in the Senate, Dole has been 
one of Taiwan's strongest supporters. When President 
Carter moved to establish diplomatic relations with China 
in late 1978, Dole led the congressional opposition, 
arguing that it was unfair to Taiwan. 

Over the past year, Taiwan has re-emerged as an issue 
in American politics. In March, China irked by President 
Lee Teng-hui's efforts to gain international recognition 
fired missiles near Taiwan's coastline only a few weeks 
before Taiwan held its first direct presidential election 
in March. 

In Thursday's speech, Dole said the United States 

should work with its closest Asian allies, Japan and 
Korea, to develop, test and deploy ballistic missile 
defenses. He said 'this effort should be called the 
"Pacific Democracy Defense Program." 

The Clinton administration has talked to Japan and 
South Korea about the possibility of such defense systems. 
But Dole went further, saying "it is time to move past 
paper studies' to deployment decisions." 

And he said Taiwan should be included in the new 
missile-defense program: "There is no more clearly 
defensive and clearly necessary weapons system for Taiwan 
than effective missile defense." 

Gore; in an interview arranged by White House officials 
with a small group of reporters, insisted the 
administratio,n is already moving to provide Asian 
countries with missile defenses. He noted, for example, 
that the United States has provided Taiwan with the 
Patriot missile-defense system. However, the 
administration has not yet endorsed the deployment of 
advanced, theater-missile defense systems in Taiwan or 
elsewhere in Asia. 

Such an effort would be likely to provoke intense 
controversy. China has said the advanced missile-defense 
system "would disturb the Asia-Pacific regional 
situation." Indeed, the governments of Japan, South Korea 
and Taiwan have not themselves decided they want 
a theater-missile defense system, and some Asian officials 
say they are worried it would be too costly. 

(Optional add end) 

During his 1992 campaign against President Bush, 
Clinton endorsed Democratic proposals to impose conditions 
on the renewal of China's MFN status, which permits 
Chinese goods to be imported into this country under the 
same low-tariff rates enjoyed by other nations. 

He put his proposal into effect soon after coming to 
. the White House, saying China's MFN privileges would be 

renewed only if it changed certain of its human rights 
practices. In 1994, after China refused to meet the 
American conditions, Clinton changed course and decided to 
extend the benefits once again, this time unconditionally. 

Dole was scathing in his criticism of Clinton's 
turnabout. "In less than two years, China and the world 
saw a complete reversal of administration policy with an 
intermediate stop at indecision," he said. "The Chinese 
leadership, our allies and our adversaries learned an 
important lesson: the president does not always mean what 
he says." 

U.N. Diplomats Cautiously Optimistic of an Iraqi 
Oil Deal(Washn)By Stanley Meisler= (c) 1996, 
Los Angeles Times= 

WASHINGTON United Nations diplomats, encouraged that 
Iraq has not broken off talks aimed at allowing it to resume 
selling a limited quantity of oil on the world market, are 
cautiously hopeful that they can complete a deal that would 
effectively push down world oil prices. 

But their optimism is tempered by the realization that 
any agreement reached at U.N. headquarters in New York 
will have to be approved by Iraq's' unpredictable 
president, Saddam Hussein. Under the U.N. terms, Iraq 
would have to use the proceeds from the $2 billion worth 
of oil to pay for food and medicine for its people. 

Even if Hussein accepts those terms, industry experts 
predict only a nickel-a-gallon drop in the price of 
gasoline at the pump. 

"Iraq was only the icing on the cake," said Lawrence 
1. Goldstein, president of the Petroleum Industry Research 
Foundation in New York. Bigger factors, according to 
Goldstein and other analysts, are the cold U.S. winter, 
which led refmers to produce more heating oil and less 
gasoline than usual, and California's unique need for 
clean-burning fuel. 

While the talks drone on in New York, there has been a 
good deal of speculation elsewhere about the impact of the 
talks on the price of gasoline. Some critics believe that 



The Missing Abortion Amendment 
" 

By CLARKE D. FORSYTHE, 

With the appointment last week of 
House Judiciary Committee ChalIinan 
Henry Hyde (R., 111.) as chairman of the 
Platform Committee at the Republican Na· 
tional Convention, and announcements by 
Govs. Pete Wilson, Chrlstil)e Whitman, 
George Patakl and Bill Weld that they will 
seek to repeal the Republican Party plank 
on abortion·, it might be good to read the 
past' platform language just once, before 
the media hullabaloo leading to the con· 
vention drowns out the facts. 

The plank that the media keep referring , 
to-the plank containing "a constitutional 
amendment that would ban abortion" -Is 
nowhere to be found. Every Republican 

, Party platform since 1976, with only minor 
modifications over the years, has'· con· 
tained a plank declaring the unborn child 
to be II person. (See box for the 1992 plank.) 
Npnsense 

Never quoting the text, the media have 
been contentto refer \tJ the plank as'call· 
Ing for a constitutional amendment that 
would "ban" abortion. This Is legal non· 
sense. 

The, pllink supports a "human life 
amendment," without specifying any par
ticular language. This Is critical, because 

From the RepubUcan Party's 199tplat
form on abortion: 
We believe the unborn child has a fundamen· 
tal individual right to life which can oofbe 
infringe<!. ·We therefore reaffirm our support 
for a human life amendment to the 
Constitution, and we endorse legislation to 
make clear that tlte Fourteenth Amend· 
ment's protectio~s apply to unborn children. 
We oppose using public revenues for abor· 
tion and will not fu",d organiza;tions which 
advocate it. We commend those who provide 
alternatives to abortion by meeting the needs 
of mothers and offering adoption services. 
We reaffirm our support for appointment of 
judges who respect traditional family values 

. and the sanctity of innocent human life. 

a number of very different amendments on 
abortion were considered by Cangress In 
the late 1970s and early 198Os. These in
cluded the Hatch Amendment (also called 
the Hatch Federalism Amendment or 
Hatch' Human LIfe Amendment), the Fed
eral, Rights Amendment, the Federalism 

Amendment, and the Eagleton Amend
ment. All onhese have been referred to, 
from time to time, as "human life amend
ments," but their effects would be very dif
ferent. Some would merely r~turn the 
abortion issue to the states, while others 
would extend constitutional rights to the 
unborn. Yet, all were referred to as "hU
man life amendments." 

Given the langllage of the entire Re
publican, plank,. however, the reference to 
"a human life:amendment" can reason
ably be take~ to support a constitutional 

not a criminal code; it does not act to pro
scribe criminal conduct. An amendment 

, that gave unborn children the protections 
of the 14th Amendment would not touch In' 
divldual conduct, only state action. States 
don't usually ~ommlt abortions; Individual 
abortionIsts do. 

Likewise, a constitutional amendment 
Is not self-enforcing. An amendment would 
need enabling legislation at the federal or 
state level to effectively touch Individual 
conduct. Its effective enforcement would 
depend on the adoption of state or local 

An ;mendment which gmJe unborn children the pro· 
tections of the 14th Amendment would not touch indi
vidual conduct, ot:Uy state action_ 

amendment that establishes the unborn 
child to be a "person" protected by the 
14th Amendment. 

What would be the; effect of such an 
amendment? Because the 14th 'Amend· 
ment forbids the states to deprive persons 
of life, liberty, or prpperty without due 
process of law, ,an amendment' -that 
granted unborn children the protections of 
the 14th Amendment would forbid "state 
action" that deprives the unborn of life, 
liberty or property'without due process of 
law. It would fortildstates and state orn- ' 
cials from discriminating against the un
born by, for exa(nple, promoting liberal· 

, ized abortion laws. 
The limitations of such an amendment 

can be seen Iii the Supreme Court's 1989 
decision in DeShaney v. Winnebago 

, OJunty. Winnebago County, Wlsc.; was 
sued when coUnty officials failed to pro
tect an Infailt from his abusive father. 
The SUpreme. Court held that "a State's 
failure to protect an individual against 
private violence simply does not consti
tute a violation of the Due, Process 
Clause." Chief Justice William Rehnqulst 
elaborated that the extent to which' the 
state must protect persons from other per
sons was a matter the Framers "were con· 
tent to leave ... to the democratic political 
process. II 

The claim that a personhood amend
ment would "ban abortion" therefore Ig
nonrs fundamental principles of constitu
tionallaw. A constitutional amendment Is 

criminal legislation. A human life amend
ment might empower legislators to act 
against Individual conduct, but would not 

,require them to do so. , 
By comparison, the passage of the 14th 

Amendment prohibited state discrimina
tion against black Americans, but it did 
nothing, to touch individual criminal ac, 
tlon, ,like lynching. Consequentiy, the 
NAACP spent the early decades of this 
century fighting for a federal anti-lynch
Inglaw. 

These same principles show why the 
claim of some that such an amendment 
would require "crlmlnallzlng women's 
participation In abortion" Is a: canard. Be-

, cause the amendment would only affect 
state action, leaving private action to state 
legislation, the- I:ontlngent factors that go 
Into effective liiw enforcement would be 
left to the states. Thus, a "human life 
amendment" would allow the states to 
adopt the very same' enforcement palicy 
that the states ,uniformly adopted for the 
100 years leading up to the Supreme 
Caurt's 1973 decision legalizing abortion 
fin demand-targeting abortionists and 
treating the woman a;; the second victim of 
abortion, along with the unborn child. But, 
of course, this history Is conveniently Ig· 
nored. 

At a time when political commentators 
say they want politicians to articulate vi
sion and set future goals, it's Ironic to hear 
the attack from "pragmatists" th\t the Re
publican plank is "not immediately achiev-

able:· Admittedly, it's a goal. It signifies a 
vision derived from the doctrine of un· 
alienable rights pro<;lalmed'ln the Decla
ration of Independence: that every human 
being-Including every unborn child-be 
protected as a person against discrimina
tory state action that would threaten the 
right to'life. 
Profoundly Democratic 

Republicans who \Ire uneasy with the 
plank ought to consider Its profoundly de-

. mocratic nature. Our current national pol' 
Icy of abortion on demand was 1mposed by, 
judicial flat and has engulfed the country 
In a 2o-year culture waf with no end In 
sight. The plank, by stark contrast, Is pro
foundly democratic. Constitutional 
amendments must be passed by three· 
fourths of the states. By supporting an 
amendment, the plank says It!at t\le GOP 
will go to the American people to create a 
national consensus that will support an 

From the Democratic Party's 199t plat-
form on abortion: • 
CHOICE. Democrats stand behind ttie right of 
every Woman to choose. consistent with Roe 
v. Wade. regardleSs of abilfty to pay. and 
support a national law to protect that right 
It is a fundamental constitutional liberty that 
indrvidual Amefktln~ government--can 
best take responsibility for making the most 
difficult and intensely personal decisions 
regarding reproduction. The goal of our 
nation must be to make abortion less neces
sary, not more difficult or more dangerous. 
We pledge to support contracef]tive research, 
family planning. comprehensive family life 
education, and policies that support healthy 
childbearing and enable parents to care most 
effectively for .thelr children. 

amendment that protects the Unborn child 
as a person. No consensus, no amend
ment. 

When some Republicans say the pub
lic won't support an amendment today, 
the plimk says that the party will go to 
the people and try to persuade them oth
erwise. It's hard to Imagine how Republi
can officials, or voters In Middle Amer
ica, would be scared by such a democra
tic proposal. 

Mr. Forsythe is president of the ChiCf!{/o· 
based Americans United tor Life. 
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RlEVJEW & OUTlLOOlK Dusan Tadic 
. . . The secoJtB afternoon of Dusan 

Tadlc's trial began with a history les
son. James Gow, a historian of the for

political system; Wbotif necessity must mer Yugoslavia, explained to the 

Partial Birth Polities 
For the 70 million or so people 

whose main contribution to the coun
try's political life is to cast votes In its 
elections, it must be getting hard not 
to be 'disgusted with American poli
tics. What, pray tell, are they sup
posed to make of all the stuff about 
abortion now erupting in the nation's 
media? They might conclude that the 
nation's politicians and their .media 
chroniclers are a remarkably self-in
dulgent class of people. 

For the past week or so these pe0-
ple have driven off the main political 
road and rolled down Into a ditch to 
fight over the wording of the GOP plat
form plank on abortion. On the week
end, the New York Times devoted two 
days of front page stories and an BdI
tor's Note to what Christian Coalition 
leader Ralph Reed said about the 
plank last Friday, what his recent 
book says about the subject, 'whether 
Gary Bauer agrees with Mr. Reed's 
exegesis of the plank, and how these 
"pro-life" supporters o~ presumptive 
Presidential candidate Bob Dole will 
be able to square their VIews with the 
sudden abortion obseSSions of GOP 
Governors Whitman, Wilson, Palaki 
and now Weld. 
. The nation's press, which if It be

lieves in anything believes devoutly in 
abortion,. is happy to record this im
molation even as it pours gasoline Into 
the flames. 

We suggest that the first thing an 
uncomprehending spectator to this 
self-indulgence shOuld do is .read the 
article alongside by Clarke D. 
Forsythe. Mr. Forsythe takes the trou
ble to read the actual wording of the 
Republican abortion plank, and to ex
plain what 'a constitutional. amend
lUent can do and cannot do. He pa
tlEmtly explains why the media.!s 
lJ}antra that such an amendment 
"'(ould itself "ban" abortion Is simply 
nonsense. 

spend his energies on those things his three judges of the International 
office was designed to controL The Criminal Tribunal in The Hague how 
Founders never had It in mind that a intellectuals and leaders in Belgrade 
Bob Dole or Bill Clinton would take all grew obsessed by the notion that Ser
the electricity of an issue like abortion bian sovereignty extended to Serb
into his bre8l't and somehow make it populated territories throughout the 
OK for the entire country. fast-disintegrating state. 
. . The 2o-year pitcbed batUe over Establishing a historical record of 
abortion isthe product of the Supreme the war in the former Yugosiavia is one 
Court. More recently, the Hyde of the ways in which the tribunal will 
Amendment, which bans federal fund- heip the odds-still long-for alasting 
ing for abortions and is supported in peace. More than that, however, the 
part by many Democrats, is the prod- Tadic trial has become a test case for 
uct of the legislature. When the Hyde the idea that justice can be served 
Amendment was put to a vote in a De- through international humanitarian 
mocratic Congress, it survived, I law applied by an intern~tiOnal court. 
though with exceptions added for rape \ The importance of the trial lies not so 
and incest. When the measure came I mucl1ln wh.ether there is a convicti?n, 
up last year, under a Democratic Pres- I . but in showmg the world, and most un
ident, it passe/l again with a list of ' portan.tly the ~nians, that a system 
'new restrictions on' things like abor- of justice will Judge the accused. 
. tions for women In the military and The 40-year-old Bosnian Serb, a 
the like_ One of the Hyde Amend- former cafe owner and karate Instruc
ment's supporters is Democratic Rep. tor, is accused of participating In the 
David Bonior, who is fervently left- ~rutal murders of more than 30 Mus
wing and fervently anti-abortion. So lims In the Serb-run Omarska camp . 
that's not going to change In the ftrst and elsewhere In northwestern Bosnia 
100 days. durtng the secqnd half Of 1992. 

No matter. The country's press .Mr. Tadic ~ntered .a plea of not 
corps is happy to serve as the issue's guIlty, argumg tlil1t this is a case of 
promoter .and publicist-Bob Dole vs. !lIistaken identity. Nobody is contest
Bill Clinton toe-ta-toe In the Abortion mg that the atrocities alleged took 
Dome. Polltics ain't beanbag, of place; M;. Tadic, rather, CI~S he 
course, but it should -be a-matter of was not m the area at the time and 
some concern for the health of our pol- that they were perpe~ted by a look
itics that the press is becoming so alike wHose identity IS unknown. In 
transparent in its willingness to tnt addition" hi.s def~nse team challenges 
the ring. Need an example? the court s J1I!isdiction on the·grounds 

vote to override Presi-

that Mr. Tadic was never an agent of 
the state or the lhilitary and thus not 
an appropriate subject for an Ihterna
tional war crimes court. 

. But so far the defense's major 
weapon is its cI1arge that the trial can
not possibly be a fair one. In his open
Ing statement Tuesday,- Mr. Tadic's 
defense attorney argued that "thirst 
for revenge" threatens to prevent jus
tice from being served. A conviction
prone tribunal and a disadvantaged 
defense team will doom his ctient un
less the judges seek to redress the ·se
rious inequality of arms" between the 
prosecution and defense. 

Mr. Tadic's lawyers rightly point 
out that they have had even fewer re
sources at their disposal than the pros
ecution and that defense wilnesses, 
unlike most of the prosecution wit
nesses' are still in Bosnian Serb terri
. tory and refuse to travel. Moreover, 
prosecution wilnesses will be allowed 
to testify with their identities con
cealed even from the lawyers. 

The prosecution team ~d the tri
bunal as a whole have been working to 
address these issues. Far from being 
trigger-happy, ,the tribunal recently 
released an Indicted war criminal whO 
is dying of cancer; charges were 
dropped against another for lack of 
sufficient evidence. The Tadic case it
self was delayed for more than a year 
to allow the defense more time to pre
pare, and an Investigator was as
signed to help the defense collect evi
dence. Mr. Tadic is represented by a 
lawyer from the Netherlands' largest 
criminal defense f111l1. 

·How the judges rule on admissibil
Ity of evidence, wllness testimony and 
blJrden of proof issues will set the tone 
for future trials. But It's worth noting 
that the lawyers and judges are In an 
unnecessarily difficult position. The 
Dayton agreement required all Signa
tories to cooperate fully with the tri
bunal's work-an obligation that has 
been taken lightly by all but the Bosn
ian Muslims. Had more pressure been 
applied to Croat and Serb authorities 
to arrest indicted war criminals and 
provide access to evidence, the ques
tion of a fair trial would be less of an 
issue. Asked for the umpteenth time 
why lFOR wouldn't help arrest war 
criminals, lFOR Commander Admiral 
Leighton Smith recently growled, 
"Hold those who signed Dayton re
sponsible and get off lFOR's back." 

Of co\ll'Se those who signed Dayton 
should be held responsible; indeed, 
the agreement held out the threat of 
sanctions for those who failed to com
ply. Pressure hvm the U.S. and NATO 
on the parties In Bosnia offers the oniy 
hope that war criminaJs will be ar
rested and e\!ldence for their prosecu
tion presented In court. Otherwise, the 
Yugoslav Tribunal will have a hard 
time proving It can be an instrument 
for justice and peace. 

The second thing the uncompre
hending spectator to the sudden abor
t(on spectacle should understand Is 
that hOwever deep this issue's ulti
mate moral content, it is way, way 
down the list of matters that the next 
Presidency will deal with, or is In fact 
c~pable oi dealing witll. If you had to 
make' a list of the 10 things that the 
riext President will act on In his first 
100 days, abortion would be last, If it 
made the list at all. 

dent Clinton S veto Of the bm banrung 
patttat-l:JIrlll abOrtiOns. "I thiiik It is 
just ~ Close w illlilnbClde tne NeW 
York ellator said. This account was 
slllllma1'iied that day In the Hotline's 
Abortion Report, meaning that the na-' 
tional press would know about It. Our 
computerized searcl1 turns up no re
porting on the 'MoynihaJl statement 
beyond the New Y'ark tabloid. Not 
quite up there with Bill Weld's beliefs, 
we guess, so unfit to print. 

Asides 

Do not misunderstand us. Abortion 
raises moral and personal ~ncerns of 
the deepest sort. But the- American 
President is not Moses or even the 
Pope. He is a mere mortal, the product 
of an enormously complex and varied 

We wish the American people well 
as they try in the months ahead to de
cide whom they should vote for and 
why. On the evidence so far, it will be 
a struggle. 

Russian Tilter 
Russian politics is becoming fully 

civilized in one-sense: It's produced a 
hapless but relentless presidential can
didate. None other than Mikhail Gor
bachev is running for the presidency, 
though polls give him about 1% of the 
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vote, and voters sometimes try to beat 
him up at public appearances. He's 
also learned another trick of the West
ern political trade: He says the polls 
are. mistaken. Also, his wife opposed 
the run, and his real job is working for 
a think tank. Positively American. 



Campaigns Grapple With Abortion Issue 
Catholic Hierarc~f Protests 

President's Veto of Ban 
On Late-Term Method 

By HILARy STOUT 
Staff Rqarln' oj THE WALl. STREET lot1llHAL 

WASIfiNGTON - President Clinton 
hoped to glide through his re-election cam· 
paign trumpeting his view that abortion 
should be. "sale, legal and rare," while 
Republicans beat 'each other' up oyer 
the emotional issue. The GOP is lollowing 
the script. But suddenly the president isn't 
sale lrom abortion bruises either: 

Mr. ClInton's recent veto 01 a bill 
banning a type 01 abortion'perlormed late 
in ,pregnancy has 
enra~ the Roman 

=~~:i 1'1!l!'!!'HIW;' 
inoPOOrtune time: f*.' ", ,' . .";,. midway through an ;.,.~, , , 
election year. At f_"· , 
stake are catholic I., .' , 
voters, an Impor- \';':'. "" . ; 
tant swing bloc that " .'. •. , 
has supported the 
winning candidate in the last 'live presi· 
dential elections. catholics account lor 30% 
01 voters nationwide and lor even more 
lIian that in several .battleground states, 
including New Jersey, MiclJigan and mi·' 
nois. Acutely cognizant 01 that lact, Sen. 
Robert Dole, the' presumed Republican 
presidential nominee, is considering nam
ing a catholic running mate. 
BIshops to Send Letters 

As':-~",*,,~~~~~i~~ 

POUs show the majority 01 catholics 
lavor abortion rights and an even bigger 

. majority don't consider abortion the decid
ing lactor in how they vole lor president. . 
Yet •. many abortion-rights S"ppot1ers. 
especlany catholics, are uncom!o~ble 
with the S''Offi!ure the vetoed bill sou t to. 
ban:· are atlvely rare 0 eration p 

.d 0 re an a 
fe c the 
bi cana an its et'mes 
crus to make passage easier. 
Clinton Wanted Change In Measure 

"I thi t 01 catholics took Bill 
Clinton at his word w e, 
leg rare,' " says Margaret O'Brien 
Stelnfels, editor 01 Commonweal, a liberal 
catholic magazine. "When there comes an 
opportunity to say at least sYlDbolir&Jly. . 
that1here is a point beyond which 'we 
shouldn t go In I!!-rlormin~ a~~ns, and 
he'S got kOmg Jelo th:L ~ ;nk tJiat 
shocked people.!' 

The Catholic Vote 
Percentage 01 vote going to each candidate 

• i976:Carter'(54%), Ford (44%) 
.1980: Reagan (50'1'0), Carter (42%), 
Andef10n (7%) 
.1984: Reagan (54%), Mandale (45%) 
.1988; Bush (52%), Dukakls (47%) 
.1992: Clinton (44%), ,Bush (38%), 
Perot (20%) 

~~====~-----------
Behind Republican D. iscor~ various new approaches, as are other 

abortion-rights activists. 
Is a search. for Consensus For example, Susan Cullman is chair' 

Over Plank m· Platform' woman 01 the GOP Coalition for Choice, 
whose central mission Is to remove the 
abortion plank adopted by the GOP con
vention in 1992. She prelers to see the 

:/~~ abortion plank dropped lrom the plallorm 
SWJI _. 01 THE WALLS.....".". JOURNAL altogether. But lalling that, Ms. Cullman is 

WASIfiNGTON - The sudden public also willing to consider adding plallorm 
display of Republican divisions over abor- language that says the GOP welcomes 
tion has overshadowed something more people with dlllering viewpQints on abor
meaningful: a private GOP search lor. tlon. Such soltening, IncluSive language 

votes to consensus. could help deter abortion·rights activists . 
On the surface, RepUblicans seem more lrom staging an all-out rebellion in San 

divided than ever over abortion. Patrick Diego. "The party would like to lind a 
. Buchanan is threatening a disruptive happy solution, and we'd like to be part 01 
walkout at the August convention in San the solution," Ms. Cullman says. 
Diego if the party backs away from 
Its 1992 platform, whlcIJ advocates a consti- CoJnpromise may be in the air in Con
tutional amendment to protect the life 01 gress,: too. While Rep. Hyde has a lirm 
the unborn. At the same lime, a group 01 anti-abortion record, he is also someone 
Influential, abortion-rights governors, in· who is widely respected by all sides 01 the 
c1udlng California's Pete Wilson, New Jer- issue. ""m extremely lond 01 Henry Hyde 
sey's Christine Todd WhItman and New and work well with him," says ~York 
York's George Pataki want to drop or Rep. Sue Kelly, who Is !!Je--onlY woman 

rtion radically alter !he abortion plank 01 the abortion-rights supportl!r in the GOP 
UIIJIIIIIe!'-OL.J~-: platform.' lreshman class. ""m hopeful that we can 

Looking for Softer Language agree on tanguage that represents all sides 
MucIJ more is going on below the sur- and shows the openness 01 th so that 

lace. Indeed, many key GOP Insiders are we can be a big tenl Open deba . ways 
signaling a new willingness to forge a healthy." Rep. Kelly says she has 
compromise on the nettlesome abortion various drafts 01 new platform la 
platform plank. And by bringi!ig up the recent weeks. n 

issue now, party leaders are hoping to get 
abortion ofl the table by convention time. Buchanan camp Won't Back Down 
So, what now appears to be another noisy The most acute problem lor Sen. Dole is 
distraction lor Sen. Robert Dole's troubled that, while many abortion activists on both 
preSidential campaign may simply be a sides sound open to possible compromises, 

;~~~~~~~~~~~~: dillicull but inevitable step lorward. Mr. Buchanan's camp, which includes By picking Rep. Henry Hyde 01 minois, 
~is one that's not _ a staunch abortion loe, to .mrsee the such ardent anti'abortion lorces as Phyllis 

going go away," says Paul Mifsud, chlel plallorm IVIiting, Sen. Dole is'signalinghis' Schlafiy's Eagle Forum, doesn't. Bay Bu-
01 starl to Gov. George VolnoVlch 01 OhiO lidelity to an anti.abortion platform plank chanan, Mr. Buchanan's sister and point 
and a volunteer adviser to the Republican Dole aides say. But Increasingly, Republl: . person on the abortiO,n debate, says Bu' 
Natio~Co~!"ltteeoncathOlicandelhnic cans are quietly talking about hying to ,chanan lorces wouldn t accept something. 
voters. ThIS IS a very delinlng issue. This . make that kind of ~Iank more palatable to like the current abortion plank With some 
is not about rape·and Incest; this IS abOut abortion.rightsRepublicans by adding ian· _·n. - - n ---

InlliHdtlde. guage saying ·the party understands that 
Clinton Branded as Extre~ some members hold diflerent views. The GOP Platform 

'W E BELIEVE ihe unborn 
child has a fundamental 
individual right to life that 

cannot be inlringed. We therefore reaf
firm our support for a human lile 
amendment to the Constitution, and we 
endorse legislation to make it clear that 
the 14th Amendment's protections apply 
to unborn children: 

AI the same time, the Christian CoaIi· 
tion's Ralph Reed, in a new book, oIlers 
draft plallorm language that omits men. 
tion 01 a constitutional amendment and 
speaks more generally abourthe need lor 
"all legal and constitutional means" to 
protect the lives 01 the unborn. Mr. Reed 
says he stili supports a human-life amend· 
ment to the Constitution and is "aston
ished" that some -have read his sugges· 
tions . as a retreat lrom an anti-abortion 
position. -1992 RepubliCan Party Platform 
. Still, his wlIlingness to consider linguis-

tic changes to the 1992 ,platform is a major added language saying the party Is open to 
development, one that may give the Dole other views. " 

..!Ill..ll..JiWl...I1"'-'lIIL.1ILJUrun. camp greater latitude to look lor difleren! "Totally unacceptable," says Ms. Bu. 
ure. plallorm lormulations. chanan. To single out the abortion plank in 

The added Irritant lar.the admlnistra- 'A Step In the RIght DIrection' . particular and sanction dissenting views 
tion is .the blistering campaign of th~ Similar sentiments have been ex· lrom it "is to water down our platlorm, 
catholic church ~whicIJ has backed Mr. pressed in the past.by another prominent which is pro-liIe." The Christian Coali
CllDton on other issues, including health GOP abortion loe, lormer Education Secre-
ca and If baul Th h th lion's Mr. Reed says he would be similarly re we are over . aug e tary William Bennett. He has argued for 
church olten speaks out on legislative de-emphasizing the drive lor a constitu- concerned about singling out abortion as 
matters, this anti-abortion bill has ener- tional amendment and locusirig on. more an iss'ue on which to note dillerences 01 
gized catholic· leaders unlike any cause in practical ways to reduce abortions. And opinions. 
recefit mpmOQl_ _ ,- i Mr. Bennett was at Dole campaign head- Privately, even some anti-abortion Re-
Mobilizing In the Other Direction I quarters yesterday, meeting with Dole publicans think President Bush's forees 

But the clJurcIJ's campaign manager Scott Reed, discussing made a mistake in 1992 by going Into the 
case have a range 01 issues. party convention determined to avoid 

a Such moves are "a step in the right changing a word In the existing platform 
a mobl- direction," says Ann E. Stone, who heads language on abortion, thereby 'angering 

in the other direction. A Republicans for Choice, a political action dissenters who thought they should at 'Ieast 
. lot women are angry at the catholic committee. "The Dole people understand get a hearing. 

Mr. Clinton says he vetoed the bill to 
protect women's lives and would have 
s.!gned·it if Republicans agreed to add an 
exception allowing the procedure to pre
vent "serious adverse health conse
quences" lor the mother. But Republicans, 
tike the won't let the issue die. 

clJurch," says Frances Kissling, president that status quo is a problem lor them. The' Party Chairman Haley Barbour, who is 
01 cathofu:!; lor a Free Choice, a group that Impetus is there lor change." Ms. Stone is in a position to influence the outcome' 01 the 

, didn't take sides publicly on the late-term still planning to stage an abortion-rights plallorm debate, isn't saying what his 
abortion bill. rally in San Diego, replete with Hollywood 

pass by a 
veto-prool margin, Majority Leader Dole 
will relish the prospect 01 an override vote 
th~re as an opoonuouv lj! oahlt Mr. Cnn
ton as an extremist on abortion rights. 

"He said he wanted to make abortions 
rare, but fils oollcles are COUnDed Waking 
the extreme posinon 01 vetoing ConfiSs's 
baton pamat-mdb abridjoDS i se~le 
sai!!... In a recent speech. 

Though it is unlikely that backers 01 the 

stars (Membe I h . cI strategy will be. But he urges Republicans 
Mr. Clinton has repeatedly appealed to .' rs 0 er group In ude 

catholics, through his work to bring peace actresses Dina Merrill and Delta Burke.) to remember that "one 01 the great suc
to Northern Ireland and his appoinlment 01 But she, too, seems willing to explore cesses 01 our party in three years 01 victory 
a number 01 catholics to high.ranking alter victory has been the way pro-lile 
posts. Last year, the WhIte House desig. Republican voters consistently vote lor 
nated a lull-time starler, John Hart, to pro-clJoice Republican candidates, and 
reacIJ out to the catholic community. pro-choice Republican voters consistently 

Hoping to counter the bishops, some vote lor pro-lile Republican candidates. 
catholic groups have been writing letters 
01 support to the White House and sending 
material outlining the president's lavor-
able record to hundreds 01 catholic groups. 
"In this election cycle," Ms. Kissling says, 
"the stakes are so high in terms 01 every
thing else they believe in as catholics - all 
the socialjuslice issues 01 the church-that 
for the bishops to go dter (Clinton) on 
abortion is dangerous. ". 
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r Clinton~ Cabinet Meet on China Sanctions 
u.s. Sends Envoy as Relations Become More Strained 

With Sino·U.S. relations headed toward 
more bumps in the road, President Clinton 
met with cabinet members to discuss the 
· prospect of Imposing trade sanctions on 
China witljout shattering the overall reia· 

,tlonship. . 
The primary focus of yesterday's 45· 

· minute meeting was !,he Clinton admlnis· 

By Wall Street Journal staff reo 
porters Kathy Chen in BeUing and 
Robert S. Greenberger in Washing· 
!on •. 

· tration's olt'stated threat to Impo~e $2 
billlon In penaltles on Beijing for what the 

· U.S. views as inadequate enforcement of a 
· 1995 agreement to protect American soft· 
ware and other Intellectual property 

· against piracy. The administration is setto 
act May IS, alter a folloW'up visit to Beijing 
by a trade official, beltinnlng this week, to 
see If China has complied with U.S. condl· 

· tlons. 
"There Is no negotiating effort going 

on. He's there to see what they've done and 
haven't done," said a U.S. Official. White 
House Press spokesman Michael McCurry 

· added: "If China does not live up to the 
, agreements that It has made with !he 
· 'United States, we will Impose stiff sanc'. 
tions." 

Mr. Clinton and his top aides also 
brleUy reviewed how to deal with charg:es 

· that China shipped Pakistan equipment 
used to make l'uclear weapons, but no 
decisions were, taken. Under U.S .. law, 

So far, though, Beijing isn't cpoperat· 
Ing. Indeed, China threatens that If the 
U.S. imposes the trade sanctions, It will 
retaliate - and then some. "China's reac· 
tion would be a tooth for a tooth," Zhang 
Yuejlao, a director g;eneral of the Ministry 
of Foreign Trade and Economic Coopera· 
tion, Insisted In an Interview. "And I can 
conUrm that the value of [goods affected 
by) China's munter·measures would ex· 
ceed the value [of goods affected by) any 
U.S. retaliatory measures." 

Mr. Clinton Is receiving some domestic 
help, of sorts. Sen. Robert Dole, the pre
sumptive Republican presidential noml· .. 
nee, Is set to give a major address on Asia 
today In which he Is expected to echo 
President Clinton's support for renewal of 
China's most·favored·nation trade status, 
even as he criticizes the preSident's overall 
Asia policy. Th~ speech win stress the 
primacy of America's relationship with 
Japan and argue for developing mlsslle-de
fense systems, whictl might be use!,!1 to 
Asian allles. " 

I 

Sen. Dole's expected remarks will make 
It more difficult for Republicans to ,turn the 
MFN debate Into a major presidential 
campaign Issue - the way candidate Clln· 
ton did four yeats ago. They also help. 

,~. ~. "' ,- '. 

assure that the Senate won't vote io revoke 
China's trade status, a move that could be 
made by the House. . 
A Lot of Friction 

Bilateral trade frictions are the worst 
since the two sides retreated from the 
brink last year, when Beijing pledged to 
clean up dozens of factories churning out 

By pressing Beijing . 
hard on trade issues 

now,.President Clinton 
may be trying to deflect 
congress~onal pressure to 
rupture China's access to 
the U.S. market. 

fake music and software compact disks, as 
well as to open Its market to foreign music . 
and entertainment products. :rhe u.s. says 
those things haven't happened - Indeed, 
Industry estimates of the number of fake 
CDs being made in China have soared to 
200 million and damage. estimates run 
more than $2 billion. 

":': . : .. ~.: : :., 

f· 

To underscore Its determination, the 
administration has prepared a list of Chi· 
nese imports that would be subject to . 
penalties. The U.S. prepared a similar list i 
last year, bu~ stepped back froin sanctions 
alter Beijing pledged cooperation. This I 

year, In a significant signal to China, the 
administration has added some textile 
products, an linportant source of export 
earnings (or China that was held off last 
year's list because of a separate bilateral 
textile accord. 

If the administration takes retaliatory 
trade action, the list WllUld be subject to a 
30-day public comment peI10d before pen' 
alties were Imposed. This; In effect, gives 
the two sides another month to work out a 
solution. The Initial list Is expected to total 
as much as 53 billion, as U.S. officials 
anticipate reductions during the comment 
period. . 

In Beljlng,.Ms. Zhang said China has 
Improved In areas cited by the U.S. as 
troUble spots. For example, China has shut . 
. factories that were found pirating compact '. 
and laser disks; Improved market access, 
Increased Inspections and strenglhened 
border controls, she said. Of the 31 plants 
said by the U.S. to be pirating 1I1sks, Ms. 
Zhang said, seven had been closed, three 
haven't started manufacturing; and the 
remainder operate legally. She challenged 
U.S. allegations that 13 new factories have 
opened and are pirating goods. 

Gerold F. Setb in Washington 
contributed to this article. 

..... ;. 

· "willful" aid to a nuclear·weapons pro
gram would require stiff penalties. 
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· On both issues, the administration 

needs visible cooperation from China to 
serve as political cover for what is likely to 
be a bruising congressional debate begin· 
ning later this month over Mr. Clinton's 
expected renewal of China's trading 
status. There is bipartisan anger in Con· 

· gress over China's human·rlghts behavior, 
trade and weapons·prollferatlon practices 

· and its recent bullying of Taiwan. 
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Gingrich: 
Minimum 
wage'will 
face vote 
But Armey vows 
to resist measure 
By Joyce Price 
THE WASHINGTON TIMES 

House Speaker Newt Gingrich 
says he expects a vote on a 
minimum-wage increase in the 
"next month to five weeks" and he 
wants the measure tied to a wel
fare or Medicaid reform bill. 

"But let me make this point 
about the minimum wage: The i 

unions are demanding a minimum 
wage with nothing for small busi
ness, nothing for farm families:' 
he said yesterday on the CBS show ; 
"Face the Nation." 

"A Federal Reserve study ... 
seems to indicate it could kill as 
many as 400,000 jobs. ... So if 
you're going to have any kind of 
minimum-wage increase, 1 think 
you've got to have offsets for small 
business so you don't kill jobs:' the 
Georgia Republican said. 

Mr. Gingrich said he'll push a 
"small-business offset for the cost 
of government:' Government, he 
said, is "hurting ,small busineSS 
and family farms ... through tax
ation, regulation and litigation ... 

see VOTE, page Ali 

, * MONDAY, MAY 6, 1996 

"--~ I ----- --O-n-o--:th-er issues, Mr. Gingrich, 

VOTE said: 

From page Al 
• The final House-Senate immi

gration bill will allow states to 
deny illegal immigrants access to 

so they can't hire more people." public schools. This proposal was 
The speaker criticized Presi- a key element of Proposition 187, 

dent Clinton, calling him an "ex- which California voters over
tremist" on abortiorl rights and whe1mingly approved in 1994. 
wrong when he portrays GOP pro- "The federal government does
posals to slow Medicare spending' n't do its job on illegal immigrat!0~ 
growth as actual reductions. and doesn't pay for Califorrua s 

The president, he said, has "zero costs and that is wrong:' he said. 
interest" in balancing the budget. ' • The House will "probably" 

Mr.Gingrichaisoattackedlabor pass a bill to reshape federal af
unions and liberals for failing ,to firmative action. "I think that the 
show conCern for unskilled work- , commitment ... that every Amer
ers who could lose their jobs if the ican should be treated equally 
minimum wage is increased. without the government being ! 
"They're apparently, for political prejudiced is a very important ' 
campaign reasons, prepared to kill commitment. 1 think something 
400,000 jobs for the poorest ~er- will probably pass the House." 
icans in order to have a political • Congress will pass more tax 
spot:' he said. ' cuts, and they will resemble those 

The administration says a already sent to the president. "I 
9O-cent increase in the minimum think you can have a $50o-per-child 
wage will not have a significant tax credit ... which puts money in , 
effect on employment levels. parents' hands instead of bureau-

Mr. Gingrich's desire to make a crats. 1 think this year you could 
minimum-wage increase part of have a cap'ita! gains tax cut to cre
other disputed measures is un- ate jobs. That's probably the most 
likely to please Democrats, who've you ,can get done, as long as you 
called for a clean u~r-down vote have a liberal president:', ' 
on a minimum-wage bill. • He does not believe that an 
, "Well, it's a clean vote in ... that 'agreement to balance 'the budget 
it will be on the floor, and it will be in six or seven years ,can, be 
a straight up-or-down vote:' he reached with Mr. Clinton. "You 
said. , ' .', have a White House which pos-

While thespeairer promised a, tures, says things that are false 
vote on the minimuIllMage, House ' and has zero interest in a' real 
Majority Leader Dick Arme}r, in- ' agreement!' ' 
terviewed ,on NBC's "Meet the ' • He expects Sen. Bob Dole of 
Press:' promised to do all he cali to Kansas to remain majority leader 
block one. while running for president but to 

"I will not bring a bill to the floor delegate more authority to Major
if 1 can avoid it that has this kind ity Whip 'Irent LOtt of Mississippi. 
of hard policy in it:' the ThXas Re-
publican said. ' 

"I have no ability to block every- ' 
thing that 1 would like to block, ; 
even something this callous" when 
polities is running this rampant in 
the country and when the unions 
are spending $7.0 million beating' 
up on pe'ople all over the country. 
This is payoff to the unions." 

More than 25 House Republi- I 
cans support an increase in the 
minimum wage. 

The minimum wage is not the 
first big issue the speaker and rna-

_ jority leader have disagreed on. 
Mr. Armey was an early proponent 
of a flat tax, a concept Mr. Ging
rich criticized. 

Asked about their relationship, 
Mr. Armey said: "You know, 
friends can disagree and still' re
main friends. Newt and 1 are, 1 
think, very good friends. We have 
our disagreements on a lot of sub
jects, but the one little thing about 
the Republican Party is you can 
have your disagreements. We don't 
require everybody to toe the party ! 
line in our party:" I 



Asked if he can think of any cir-

P rti 1 birth a· bom-on ~~~ti~c:U1ueb~!C~-b:: • a a -formed instead' of the procedure 
he uses, Dr. Hem replied: "There 

cal d b te are no contraindications til the 

stir- s a' medl- 'e . a pr~r~dM:~s~; Vanderbilt ~id . 
,1 NAF is "stretcnmg" It wnen I~ sa~s ': I . . • ____ _ 

Some doctors say itsn~ver best OptlO~ ::~~n~~~:ii:fttor:~:~~ 
. - ardy when distress, depreSSion, no other cboice 

. anxiety might arise." Indeed, Coreen Costello, a Los By Joyce Price ' 
THE WASHINGTON TIMES. In a recent appearance on Angeles-area woman who ~e

ABC's "This Week:' Health and scribed herself as a conservative 
Dispute rages . in the medical Human Services Secretary Donna Republican pro-lifer, said she re-

community as to whether Iate- E. Shalala tried to clarifY the kinds luctantly had the procedure when 
'term partial-birth abortions are of health cases where partial-birth she was seven months pregnant 
sometimes necessary to protect abortions mightl>e requir~d . and "no one ever mentioned" the 
the health of a mother, as the Clin- She repeated Mr. Clin,mn's as- procedure used by Dr. Hem. 
ton administration claims. sertion he would be willing to sign Mrs. Costello said the baby 

President Clinton vetoed a GOP bill that's "lllIITOwly drawn." She daughter she aborted had a lethal 
bill to ban partial-birth abortions, ~isted he would not sign legisla- neurological disorder, a swollen 
saying the legislation needed to al- tion alloWing partial-birth a1?<>r- head severely underdeveloped 
low the procedure when doctors tions for women with ~ediC;al lung~, and stiff, unmovable mus-
determined it is required to pre- problems, such as depreSSion, dis- cles and joints. "She couldn't have 

, vent "serious adverse health con- tress or anxiety, or who are carry- lived outside the womb more than 
sequences" for the mother. ing babies with Down syndrome or an hour:' she said. 

The bill he vetoed already had another non-lethal disorder. But Mrs. Saporta said digoxin,. a 
provisions permitting this proce- "What we're talking about is a medication commonly used to kill 
dure when it is necessary to save woman who has serious health an unborn child before delivery 
the life of a mother and no other problems be~u~e the fetus. inside "can interfere with genetic anal-
medical alternativ.e .. is a. v. ailable. f h 's very ill Itself and IS fatal .,,' , o er I ". YSIS. 

-~-,-,-- ;:-:". . ·d ... cases where the fetus ,,18 1!-0t No one has any national statis-
th~~~:O:P~:!t~ f:jY e!I~Vj~er. viable [outside the womb], Miss tics about how many partial-birth 
H N wt i!lngnch Shalala said. '. abortions are performed annually. 

ouse :.peaKer e '" UIf another procedure is not Dr. Martin Haskell, an Ohio abor-said yesterday on the CBS pro- if . , . to 
gram "Face the Nation." He also available to them,' It s go~. tion doctor who says he does the 
urged the pro-life community to mean that they're going to die,or procedure "routinely" in the sec-
concentrate on the issue, which he if it is going to mean that they are ond trimester, has acknowledged 

d lin Permanently disabled, where they - . '. 1 000' hi: said "clearly puts Presi ent C - could never have children agairi;'if performmg more than, m s 
ton in an extremist position" on '--___ . .. career . 

. abortion rights. this is the only procedure that's Dr. Haskell has said only about 
Dr.:ErankBoehm,directorofob- available to them, then we must 20 percent of the partial-birth 

stetrics at Vanderbilt Uruversity make it available to them." . abortions he's performed involved 
Medical Center, in Nasliville, Miss Shalala said women "who unborn children with genetic dis-
Thnn., inSiStS mere are no medical . have certain kinds of health condi- orders. He says the others were . 
circumstances m which a partial- tions must use this procedure" "electiVe." , 
birth abut duti IS me orily safe al- rather than undergoing a "major ' Dr. Hem said Dr. Haskell is the 
ternatIVe. operation" to abort '* deliver an only. U.S. doctor performing the 

"We'"Take care of [pregnant] unborn child that has no chance of procedure "routinely." , 
women who are very sick, and ba-' survival. NAF says the procedure Co~-

see ABORTION, page AI2 

ABORTION 
From page Al 
bies who are very. sick, and we 
never perform. partial-birth abor-
tions .... There are plenty of alter-
natives .... This is clearly a proCe-
dure no obstetrician needs to do:' 
Dr. Boehm said. 

The term "partial-birth abor
tion" was coined by Congress and 
is not an official medical term. 

The vetoed bill describes the 
procedure, which is performed in 
second and third trimesters: An 
abortion provider "partially vag
ina1ly delivers a living fetus before 
killing the fetus and completing 
the delivery." Delivery is facili
tated by opening the skull and in
serting a catheter to suck out the 
brain, making the skull small 
enough to exit the cervix. 

Abortion opponents charge that 
the health exemption to the 
partial-birth abortion ban sought 
by Mr. Clinton would :reslilt in 
"abortion on demand" because the 
Supreme Court says the health of 
the pregnant woman "is in jeop-

------~~--.-------- ~. €l)e l\ltWlJingtllU w,uue~ 
* MONDAY, MAY 6,1996 

She gave examples of women gress 'Janis to rum IS necetsaty. m 
who are severe diabetics ",who cases m which an unborn· child 
don't heal readily:' who she said suffers from severe hydroc~"Oaly, . 
would be at risk if they underwent or he'ad etnargement from e~cess 
such surgery. "If a woman is a he- fluid In me skUll; Without mter
mophiliac, majQr surgery would ',ventton, they say, a woman co.l1Jd 
not be an option!' . face a ruptured cervix or uterus 

Dr. Boehm called that statement and be derued the c!llUlce to get 
"outrageous." Hemophilia .is a pregnant again. . . , 
"male disease:' he said. " ... You Rut Rep. Henry J. Hyde. illinOIS ',:
could probably count the number RepuQ.hcan and chairman of the 
of female, hemophiliaCS in this Judiciary Com~nee QUPT!jlg a· 
country on one hand." nationally recogruzed authority ~n 

Vicki Saporta, executive direc- feuiI and maternar medicme, S81d 
tor of the National Abortion Fed: that In such cases the standard 
eration (NAF), an organization treanneht IS cephalocentesIs> re
that opposes the partial-birth moval of excess flUid through ~a 
abortion ban, provided statements needle" while tbe unbOrn child IS 
from a handful of women who in qtero. 
underwent such procedures. .; 

All were .women who wanted 
their pregnancies but wlio learned 
out late that their unborn child had 
"severe anomalies" that gave them 
no hope for survival... The women 
reportedly went to many doctqrs 
about their problem pregnancies 
and were told this abortion was the 
safest option. 

Dr. Warren Hem, a CplpradO ob
stetrician who specializes in late
term abortions and IS author of 
''Abortion Practice," the most 
widely used textbook on abortion 
standards, says he doesn't perf::.."111 
partiiil-birth abortIOns. 

"I don't need to do them," he 
, said. ''1 induce fetal demise" be
fore dehve bY injecting a grug 
into the unborn child. He said he 
knows one doctor who kills tHe un
born child before delivery oy in
j:cting air. 
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CatholicS target Clinton on abortion 
.l 

By Paul Beda d 
THE WASHINGTON TIMES 

Church neutra1ity 
The Roman Catholic bishops in is in doubt in '96, 

America are so sharply rebuking ___ _ 
President CliIiton for his veto of support an override· of Mr. Clin, 
the partial-birth abortion ban that ton's veto. This is uncommon, and 
many Catholics see the rebuke as Catholic leaders say it will have a 
evidence that the president has . 
b t ted ti d 

~ . N strong ImDact. 
een arge or e.eat m ovem- "There(s a real renewal sweep, 

be~e bishops, who have been ing the Catholic Church:' says 
. . Gary Bauer of the Family Re-
jomed in the criticism by Pope search Council. "There's a lot of 
~ohn Paul.II, describe the pres, things happening to get people 
~nt's action as striking at the back to the core beliefs. Clinton's 

heart of Chrlswm teaching. veto of the partial,birth abortion 
. At the hea~ of the controversy ban is a real maker issue for them:' 
IS .the abortion procedure, in Agrees Michael A. Ferguson, 
":hich th~ fully formed' baby is executive director of the Catholic 
killed as It moves feet first from Campaign for America: "There 
the birth canal. The physician certainly Will be an organized ef-
pierces its skull with scissors and fort. at political education of 
its tiny brain is suctioned through churchgoers. "I don't think many 
a tube inserted in the wound. people can 'think of a time when 

In an extraordinary departure the Catholic hierarchy and mem-
bers have been so' focused and ac

fT?ID diplomatic protocol, Mr.' tive electo.rally." 
Cli~ton's own ambassador to the Groups such as Mr. Ferguson's 
Vatican, Raymond Flynn of Bos- and the U.S. Catholic Conference 
ton, a Catholic, stood with the bish, already are conducting direct
ops against the president. '. mail efforts to get Catholics to 

"Ithinkthe Catholic Church and push for the override of Mr. Clin
the Holy Father are absolutely . ton's veto, and to encourage Catho
right on ~s," Mr. Flynn said of .lics to go to the polls in November. 
Pope John'Paui II's criticism of the . "People are taking this very se-
president. . riously and' very personally," 

. Cardinlll Bernard Law of Bos' Helen Alavare of the' Bishops' Of
ton,one of the most influential' fice of Pro-Life Activities said of 
American bishops, said that lead- Mr. Clinton's repeated acti.Jns to' 

oppose restrictions on abortion. 
see CLINTON, page ~IO Administration officials say 

C. LINf
'-- ._. "0' i., ... N they doubt that the issue will unite 

Catholic voters against Mr. Clinton 
in November. They cite polls to 

From page Al support their argument that Cath-
olics are pot voters swayed by a 
single issue. ; ers whose duties conflictwith per

, sonal convictions - Mr. Clinton 
: has said that he personally op
: poses partial-birth abortions -
, should resign. 
;. Cardinal John 'O'Connor of New . 
: York, in his Sunday sermon, de-
: fended the pope's right to offer 
, ~oral guidan.ce even if the politi-
: clans don't like it. But Cardinal 
: O'Connor carefully avoided the 
,.use of Mr. Clinton's name, and 
: when he was asked whether he 
, thinks this is sufficient reason for 
:. Catholics to vote against Mr. Clin~ 
;: ton, he replied: ' .. 

"For most Americans and most 
American Catholics, this is an is
sue they understand is' difficult, 
but understand there are two sides 
of the argument," says White 
House Spokesman Michael Mc
Curry. Some _analysts agree. "I 
don't think there's much hay to be 
made on that issue," says Curtis 
Gans, executive director of the 

Committee for the Study 'of the 
American Electorate. 

The White House h8s continued 
the administration's outreach to 
Catholic leaders, either directly 
by the president or by Catholic Ii, 
aison John Hart. , 

The president has supported 
several positions favored by most 
American Catholics, such as 
brokering peace efforts in North, 
em Ireland and protecting social 
welfare programs. 

'~We still hope to have a con
structive relationship;' says senior 
Clinton adviser George Stephan
opoulos. . 

In recent elections, Catholics 
accounted for 30 percent of the 

. vote and seemed to focus their at
tention more on economic and wel
fare issues more'than abortion. A 
recent 'IlnTance Group poll found 
that 1 in 3 Catholic voters favor 
pro-choice candidates. 

But Catholics have been moving 
. from the Democratic Party to the 
Republican Party. In the 1992 elec
tion, for example, Mr. Clinton won 

I a plurality of Catholics, but by the 
1994 midterm elections, the Catho
lic majority went to the GOP. 

"The White House likes to say 
Catholics don't vote as a bloc and 
th~t's true. But they make up' one, 
third of the electorate, so if you get 
as percentto 8 perCent swing, that 
changes the election;' the Catholic 
Cam.paign for America's Mr. Fer-
gusOnsays. . 

, . "Well, I can only speak for my
: self. I think Catholics will vote the 
: way they want to vote. But it does 
, seem to me that the basic right to 
: life, which is so imperiled by a pro
: cedure such as this, would cer· 
:. t:ainly cause one to think very, very 
:: carefully before voting for some
'. one who would be supportive of 
:: permissiveness with regard to this 

mt,e .~lJington m-~ 
:. procedure." . 
;. In addition, the American cardi· 
: nals have. asked parish priests to 
;. urge their congregations to put 

pressure on their congressmen to 
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Dole lashes 
his critics, 
says agenda 
must wait 
By Laurie Kellman 
THE WASHINGTON TIMES 

Senate Majority Leader Bob 
Dole yesterday said it's too soon to·, 
present an election-year legisla
tive agenda and told the Repub
lican critics blaming him for the ' 
party's doldrums to back off un
less they're ready to "get in the 
arena" with him. 

"It's too early," Mr. Dole said in 
response to those who say .. ~e's 
failed to create a strategy uruting 
Republicans behind the themes 
his presidential campaign will em
phasize. "We've had a good year." 

. Several Republican lawmakers 
and congressional aides inter
viewed yesterday did not second 
Mr. Dol-:'s upbeat assessment. 
The)' said Republicans are in the 

see DOLE, page AlO ---_. 

; DOLE 
, : From page Al 

; grip of an oppressive, prolonged 
funk. 

"It's nasty out there:' a House 
; leadership aide ~d. '. 
" Most Republicans were reluc
: tant to discuss their concerns pub
: U.cly, but they said sagging morale 
, has resulted from anxiety over the 
: lack of a legislative agenda to 
:, ~unter harassment from unified 
" uemocrats. 

..: "We are going through a Repub
}jcan period of being in a funk:' 
House Speaker Newt Gingrich 
Said Monday to' contributors to 

\.. 

GOPAC, a 'political fund-raising 
organization he once led. 

At the same event, former Edu
cation Secretary William Be,nnett 
'said -Mr. Dole should step down as 
majority leader and concentrate 
on his presidential campaign. 

"There's very little enthusiasm 
about Bob Dole:' said Mr. Bennett, 
who campaigned in primaries for 
former Thnnessee Gov. Lamar 
Alexander. "He's basically conser
vative ... but not what you'q call a 
deep believer." 

Then, without naming Mr. Dole, 
Mr. Bennett said party activists 
should resent setbacks dealt to the 
1994 "Republican revolution" by a 
congressional leader "compro-' 
mising too readily and too often." 

"Go out and get in the arena,like 
Thddy Roosevelt said," Mr. Dole re
sponded yesterday. "Go out there 
and make your case if you think 
.you can do it better." 

But even Mr. Dole's allies ac
knowledge he has failed to put 
forth an agenda for Congress -
the arena he likes best and the one 
that costs his campaign the least 
money. 

"We ~ave got to do a better job 
of explaining that we are as con
cerned about the future of Amer
i~, and it doesn't alI have to do 
With money," Sen. John McCain 
Arizona Republican and close ad: 
viser to Mr. Dole, told the Thcson. 
Citizen on Monday. , 

The sour mood plaguing Repub
licans has resulted in 'part from 
Democratic successes in forcing 
Mr. Dole to pull important bills 
from the floor, including an immi
gration bill last week and term
limits legislation yesterday. 

'IWenty-two House Republicans 
last week broke ranks with Mr. 
Dole and endorsed a $1 increase in 
the minimum wage. Mr. Dole has 
not set a date fOr a vote on the 
measure. Other Republicans want 
the matter resolved quickly. 

Many Republicans also ex
pressed anxiety ,over the lack of 
legislative direction being pro
vided by Mr. Dole, to whom Mr. 
Gingrich has surrendered author
ity for charting Congress' course. 

The Washington Times yeater-
if8y reported that Mr. GingriCh 
holds weekly agenda-setting meet
ings with a handful of senators and 
representatives of Mr. Dole's Sen
ate and campaign offices and the 
Republican National Committee. 

"They're going to begin in an, 
orderly way to put before the peo
ple, with clarity and repetition, the 
differences between Dole and' 
Clinton," Republican National 
Committee Chairman Haley Bar
bour said. He spoke yesterday at 
the Senate's weekly Republican, 
luncheon. 

"We are working on a real 
agenda," Senate Majority Whip 
'Irent Lott of MissiSSippi said yes
terday. 

But that plan, sources told The 

Times, will not taIteshape'Willr 
Memorial Day. That means Repub
licans will likely remain on the de
fensive while Democrats push 
their own agenda. 

"Way before the convention I e~
peet voters to have a clear under
standing of the differences and the 
agenda," Mr. Barbour said. "That's 
far more important than how they 
feel at some date in April." 

Mr. McCain said the Republican 
Party has failed to explain that its 
budget cuts have "fundamentally 
changed the framework of the 
debate" about the role of govern
ment and fulfilled promises to re
duce ~aste. He said the party also 
has failed to convince voters that 
cuts have not hurt basic services. 



AMA investment advice: Dump tobacco 
. ' 
~. 

" .-. 

By Lorraine Woellert 
THE W'SHINCnON nMES 

In the latest volley between the to
bacco industry and anti-smoking advo
cates, the American Medical Associ
ation yesterday urged people .to sell 
their stakes in tobacco stocks. 

The AMA released a list of 13 to
bacco stocks and almost 1,500 mutual 
funds that hold tobacco stocks~ The, 
doctors group asked inVestors to put 
their money elsewhere., , 

"Big businesses survive a'nd 
flourish because investors invest:' said 
George Lundberg, editor of the Jour
nal of the American Medical Associ
ation. "If you hate tobacco, don't buy 
tobacco stocks!' 

The group said 21 percent of the na
tion's 7,000 mutual funds had tobacco 
holdings at last check. Some of the big
gest and most successful, including Fi-
delity's Magellan, d? nO,t. . 

Several other Fidehty funds dId 
make the list, as did portfolios from T. 
Rowe Price, Dean Witter, First Amer
ican, Goldman Sachs' and Merrill 
Lynch. ' 

The AMA plans to update the list 

-, FULL OF SMOKE , 
Half of the nallon's 10 largest equity mutual funds held tobacco stocks as of Feb. . 
29, according to a portfolro screening done tor the American Medical Association: 

Mutual lund Assets TObacco 

1. Adellty Magellan 
2. Investment Co. of America 
3. Vanguard Index 500 " , 
4. Washlngton,Mutual Investors' 
5. Adellty Growth & Income 
8. Adeflty Puritan 
7. Adelity Contrafund 
8. ,20th Century UKra 
9. Income Fund 01 America 

10. Vanguard Windsor 
Sou<oo: IlMIStor _Cent« 

annually and publish it in the group'S 
journal. 

Thbacco analysts yesterday scoffed 
at the AMA's investment advice. 

"I would advise the surgeons who 
are members of the AMA to stop doing 
risky operations:' T. Rowe Price ana
lyst Art Cecil said. "What do they know 

(In billions) stocks 
$55.1 No 
26.9 No' 
19.8 Yes 
19.8 ,Yes 
16.9 Yes 
16.4 Yes 
16.3 No 
162 No 
14.3 ' Yes 
14.0 No 

Tho Wa8hIngIon T1rnes 

about the investment business? This 
isn't an investment commentary; it's a 
social commentary." 

The AMA list included 14 T. Rowe 
Price mutual funds that held tobacco 
stocks as of last year. Mr. Cecil said the 
investment firm has no plans for a c0-
ordinated divestiture of tobacco-

related holdings. 
"All our portfolios are managed by 

different people. Some people are. 
, maybe selling and others are buying:! 
Mr. Cecil said., 

The AMA, the nation's largest trade 
group for doctors, sold its tobacCO-
related stocks a decade ago, and other 
health organizations followed suit. ,A: 
few major universities, including HIlI':' 
vard and Johns Hopkins, sold their ~ 
bacco holdings in the last few years. 

Fina~cial analysts continue 'to tout' 
'the investment merits of cigarette 
companies, which are growinlf 
strongly despite increasing regulatiOn' 
and hundreds of lawsuits. ", 

The nation's No.2 cigarette maker, 
RJR Nabisco Holdings Corp., yester.
~ay announced thatfirst-quarter pl'9.f; 
Its rose 5.6 percent, more than e~
pected, as cigarette sales surged )~ 
percent. ;,0 I, 

'''I think you put your money where 
your mouth is:' said AMA Secretar.y
'Il'easurer Randolph Smoak, a surgeon 
fl'!lm South Carolina. "We would,hope 
that you, as an investor, ... would real' 
ize, 'Hey, I'm supporting tobacco:" .;~ • 

.. ! .. 



.. ~./ .' .~. 

~ .. j' 
... .;..- ... ~. 

/ ..... 
'- .. -..... WEDNESDAY, APRIL24, 1996 

the welcome 
Clinton. . 

Last summer, the Ancient Or
der of Hibernians asked Mr. Clin
ton to address its meeting this 
July in St. Paul, MinD. But over 
the weekend, in reaction to Mr.. 
Clinton's veto of a ban on partiaI
birth abortions, the group's board 
voted to rescind the invitation, 
the New York Post reports. 

"We look at this as taking 
a very extreme position - there's 
a very thin line between this and 
infanticide:' said Edward Wal
lace, president of the organi-
zation. . 

Inside 

The White House had neither ing March. The figures come 
accepted nor rejected the initial from a report Mr. Buchanan filed 
invitation, reporter Deborah Orin with the Federal Election Com-
said. mission yesterday. . 

Mr. Clinton has been courting Dozens of them were from, 
. the Irish-American vote, based churches, including a 55 check 
on his intervention. in the dispute from Sister Arlene Blare in the 
over British rule in Northern Ire- Sisters of Chretienne convent 

r:nd'~'~~~~~~R~I' return toa 
GOP conservative: 

Richard A. Viguerie of 
says that by Fairfax County. 

supporting President Clinton's Maybe it just wasn't enough. 
veto of the partial-birth abortion 
ban, Massachusetts Gov. William 
F Weld and New Jersey Gov. 
Christine 'lbdd Whitman "have 
shown that they are the spokes
men not for a major wing of the 
GOP, but for an extremist ftinge." 

Only 15 House Republicans 
voted against the ban, the mag
azine noted. 

The magazine's Kate O'Beirne, 
in a separate article, said the 
:abortion technique "first came to 
light in 1989 in the Dayton Daily 
News. A college student who had 
witnessed Dr. [Martin] Haskell 
perform abOrtions notified police 
that a child had been killed in the 
process of being delivered. Dr. 
Haskell assured police no crime 
had been committed because the 
unborn child's head was still in
side the 'mother when it was 
killed. . 

"A 1993 American Medical 
News interview asked why, if the 
rest of the baby could be deliv
ered without risk to the mother, 
the baby's head couldn't. Dr. Has
kell replied: 'The point here is 
you're attempting to do an abor
tion ... not to see how do I ma
nipulate the situation so th!lt I get 
a live birth instead: " . 

No,thanka 
Politicians return campaign 

contributions for any number of 
reasons. Sometimes a donation is 
thought to be outside federal law, 
or it violates the candidate's con
science. And sometimes a candi
date just doesn't want to be aSSI)
cia ted with the donor, as when 
Sen. Bob Dole rejected a gift . 
from the Log Cabin Republicans, 
a homosexual group (Mr. Dole 
later said that was a mistake). 

That said, we confess to ignl)
rance on why presidential candi
date Pat Buchanan returned 125 
contributions worth $13,636 dur-

No equivocation 
HOuse Republicans are ad

dressing the Medicare issue 
without equivocation, telling con
stituents-!hat the program's 
growth rate must be restrained, 
the Wall Street Journal repOrts. 

Rep. Charles Bass, New Hamp
shire Republican, explains one 
reason why: "Th change course 
now would be political suicide," 
leaving them open to attack both 
for the attempt and the retreat. 

"Most Republicans predict that 
a painstaking education effort 
will ultimately win them public 
approval, even among elderly 
voters:' reporter Christopher 
<Morges said. 

Democrats are betting otlier
wise. Even though President Clin
ton has proposed similar curbs 
on Medicare's growth, he, his 
party and their allies are 
pounding Republicans as extrem
ists out to destroy the program. 
'f The party and labor unions 

have been running ads with that 
message, and the federally $ubsi
dized NatiolUil Council pf Senior 
Citizens is planning rallies and 
commercials of its own. 
'~ slice of its spending will go 

to launch, at Republican cam: 
paign events, dozens of massive 
(8 feet in diameter) purple bal-

. loons inscribed, 'No more hot air. 
Stop attacks on Medicare: " the 
Journal said. 

Bennett's dour view 
William Beimett finds little vir

tue in Sen. Bob Dole's pres- .. .. ' 
idential campaign thus far. 

The Republican activist, au
thor and former Cabinet officer 
said: "We may get walloped any
way. We may get beat anyway. 
But I would much rather get beat 

. on prinCiples." 

. ' 

Mr. Bennett made the com
ments Monday at a meeting of 
big-money donors to GOPAC, a 
political action committee for
merly associated with House 
Speaker Newt Gingrich. . 

Mr. Dole's campaign to unseat 
President Clinton is incoherent 
and dispassionate, said Mr. Ben
nett, and he would be better off 
abandoning the majority . leader's 
post to campaign full time. 

Mr. Bennett thinks the pre
sumptive GOP presidential candi
date needs to draw sharper and 
more controversial distinctions 
with Mr. Clinton on issues such as 
homosexual marriage, the Asso
ciated Press reports. 

"There's very little enthusiasm 
about Bob Dole," Mr. Bennett 
said. "He's basically conservative 
... but not what you'd call a deep 
believer." 

Green egg 
Environmental activists held a 

news conference last week in
tended to embarrass Rep. Peter I. 
Blute but ended up with green 
egg on their faces. 

Citizen Action, the Massachu
setts Sierra Club and Clean Water 
Action rallied in front of the 
Massachusetts Republican's dis
trict office in Attleboro, washing 
a huge check representiilg the 
campaign cash Mr. Blute has re
ceived from "polluter PACs:' 

But the Boston Globe reports 
that "the list of 'polluters' in
cludes such inoffensive profes
sions as the Independent Insur
ance Agents of America, the 
Credit Union National Associ
ation, the National Association of 
Realtors, and Associated Milk 
Producers." 

Another offender on the green 
list - United Parcel Service, 
which won an award from the En
vironmental Protection Agency 
last year. . 

Immigrant rights 
A San Francisco-area group 

plans a petition !1rive to place an 
initiative on the City's ballot al
lowing immigrants to vote there. 

The Immigrant Rights Move
ment has submitted the text of 
the "San Francisco Immigrant 
Voting Rights Iliitiative" to the 
Registrar of Voters, reports the 
San Francisco Examiner's Diana 

Walsh. The group needs to 
10,510 signatures from regis
tered voters by July 24 in order 
to win a spot on the November 
ballot. 

The 1990 census found 607,210 
adults in San Francisco, of which 
123,898 were noncitizens. 

Secretary of State Bill Jones is 
adamailtly opposed to the mea
sure and has vowed a court fight 
should it be voted into law. 

"Secretary Jones will chal
lenge the constitutionality of that 
every step of the way:' a spokes
woman for Mr. Jones said. " ... 
Only citizens are granted the 
right to vote. We've done so much 
to protect the vote against fraud: 
... Proposals like this send us in 
the opposite direction and run the 
risk of having all the work of the 
last coilple of years to decrease 
the amount of fraud rendered 
worthless:' 

Unexpected findings 
In a poll commissioned by the 

New Yorker magazine, 70 percent 
of blacks said they plan to vote 
for President,Clinton even if 
Colin Powell is the GOP choice 
for veep. 

"In fact, despite Powell's celeb
rity only 13 percent would now 
support a Dole-Powell ticket:' 
Jervis Anderson writes in the . 
magazine. . 

"Tluit 13 percent cut, though, 
. does not seem so humble a figure 
when historic black voting pref
erences are taken into consid
eration," he added. 

But the survey, conducted by 
Yankelovich Partners found some 
unexpected results, Mr. Anderson 
said. 

"On several controversial is
sues; a majority of African
Americans are more conserva
tive than theY have generally 
been thought to be, advocating 
positions that their racial leader
ship has not wanted to be heard 
adopting. 

"All class and income groups 
... are split almost evenly over 
the question of whether their 
children should be bused to white 
schools in order to achieve racial 
balance." 

Pro Bono 
Rep. Sonny Bono, California 

Republican, "drew a nice crowd" 
at a Saturday fund-raiser in Chi
cago for Rep. Michael Patrick 
Flanagan, the Chicago Tribune 
reports. 

"Still, organizers might've 
done better with more than the 
week they had to promote the 
event:' said columnists Judy 
Hevrdejs and Mike Conklin. 
"Bono flew from Ohio for his 
quick visit. Aside frQm Flanagan, 
there were not notable GOPers 
on hand." 

Mr. Flanagan no doubt appre
ciated the help. The Illinois Re
publican is near the top of the 
Democratic hit list and will need 
all the campaign cash he can 
raise. 



Harder heaItson abortion' .\-
Ip artial birth" abortions are unsettling evcn to read 

about - the only version of abortion in which fe
tuses, either viable or near viability, are partly 

visible outside the body while alive and inches away from 
birth before being dispatched. 

They nrc typi(:ully performed at 20 to 24 week~, but 
sometimes later. TIle fetus is manipulated so that its feet 
and sometimes part of its body are outside the mother. The 
hend is left in the utems. 111en the skull is pierced and the 
brain is suctioned out, causing skull collapse and death. 

Why is the head of the fctus left insidc the utems when 
the removal ,)f the brain take3 place? "Avoiding traunla 
to the cervix" is usually cited as the reason. but the bot
tom line is really legal. Stopping the head just short of 
birth is a Ic;gal fig leaf for a procedure that doesn't look 
like abortion at all. It looks like infanticide. 

Brenda Shafer, a registered 
nurse who supports abortion 
rights, says she witnessed 
three of these operatinns 
during a brief a~~ign-
m(~nt to Hssist Dr. Mar-
tin HaskeU at an Ohio 
abortion clinic In 1993. 
She says the th ree f etus
es, lwo normal and one 
with Down's syndrome, 
all three 25 or more 
wcek~ along, were alive 
when Dr. Haskell inserted 
scissors into their skulls. "r 
still have nightmares about 
what] saw," she 5aid in a let
ter 10 an antiubortion congrc~s
m(ln in urging passage of the Partial 
Birth Abortion Ban Act. 

Abortion-rights supporlers have greeled the partial 
birth i~~ue us the beginning of a new crusade to under
mine Roe v. Wade. For some abortion npponents, it obvi
'.JUsly ;$. But it "bo i~ true thilt iI groat m,my Amori<.;an~, 
on both sides and in the middle. are deeply troubled by 
the brutality and questionable morality of this particular 
procedure. It deser .... es to be judged on its own. 

"Costly vote." In the Honsc vote. a dOzen pro-dH)iee . 
congressmen, including Ted Kennedy\ son Patrick, 
joined the lopsided majority and voted to ban partial 
birth procedures. They did this knowing they face some 
aggressive retribution from the abortion-rights lobby 
wllhom gaining any S4pPOTl from the antiabortion side. 
"It was a COSIly vOle." said Rep . .lim Moran of Virginia. 
an abortion-rights backer. ''I'm not going to vote in such a 
way that I have to put my conscience on (he shelf." 

It should be n(,(,,·tl thal the !!horl;()n I,)hhy i~ h&ving 
tmubll: gelling its facts straight. After Brenda Shakr 
made her statcment, Dr. Haskell ~aid he didn't recall any 
~u<,h rcr~on w<)rking at his clinic. An "mploymcnt c"rd 
wa~ product'ti. Thl:m Rep. Patricia S~'hrQeder and others 
extwcted a nondeni,,1 denial from Dr. H,lskell's head 
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nurse, saying that Brenda Shafer "would not" have been 
present at the three abortions she said she saw. 

Kate Michelman nnd other abortion-rights lobbyi.~ts in
sisted that partial birth aboltion is "confined to extraordi
nary medical circumstances" and that anesthesia "causes 
fetol demise ... prior to the procedure." Not true. A 1993 
interview with Dr. Haskell in an American Medical Asso
ciation newspaper quotes him as saying that 80 percent of 
these procedure~ lire elective und two thirds oc(:ur while 
the fetus is alive. Dr. Haskell wrote a letter strongly im
plying he was misquoted. But an audiotape was produced 
showing that he wasn't. 

And Michetmatl said. "h's not only a myth, it's a lie" 
that partial birth abortions are used to eliminate fetuses 
for minor defects such as cleft palates. But abortion practi-

tioner Dr. James McMahon already had told Con
gress he had personally performed nine of 

th~e procedures wlely because of 
cleft palates. Compared with the 

abortion-rights lobby, the O. J. 
defense looks obsessively ethical 
and tightly focused on verifi

able truth. 
In an article last month 
in the New Republic, fem
inist Naomi Wolf, an 
abortion-rights advocate, 
wrote that "with the ptO
Choice rhetoric we use 

now, we incur three de
structive consequences ... 

hardness of heart, lying and 
p()litical failure." She wrote: 

"By refusing to look at "bortion 
within a moral framework, we lose the 

.. millions of Americans who want to support 
abMlion ns a legal right but still need to condemn it a~ a 
moral iniquity." 

The partial birth issue is a good time for abortion-rights 
~\lpportoTh to reclaim the mon.1 frumr;.work tbltt Wolf ~ay~ 
they have relinquished. TIlis repellent procedure goes way 
too far. No other Western nation, to my knowledge, allows 
it. ani lied b the American Medi-
cal Association's cou' Ie i" . bia-
tion ater deci(led tl) duck the i~~ue and take nl) position.) 

Those who defl:ntl it refle)livdy be<;ause ;t may lead to 
other legislation are in the exact position of gun lobbyists 
who shoot down bans on assault weapons because those 
bans may one day lead (0 a roundup of everybody's hand
gUlls. They refuse. on tactical grounds, to confront the 
moral issue involved. More of the nbstract hardness that 
Wolf writes about. 

)(jlling a five-month or ~ix-m"nth fetus that's h!ilrwliy 
down thc birth canal raises a moral is.~ue way beyond that 
of ordinary abortion. Irs perfectly pOSSil)le to support a 
woman's right tl) abort antl still think that the anything
goes ethic of this horrific procedure hus no place in a 
culture with any reverence left for life. • 
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WASHINGTON 
Bennett: Dole campaign 

··not· 'hartl-edged' enough 
i '. William Bennett, the GOP's outsPo
ken proponent of AmeriCan values, 
offered a dim view Monday of Bob 
Dole's election chances against Presi
dent Clinton. 

He said at a meeting of GOPAC, a . 
conservative political action commit-

. tee founded by House Speaker Newt 
_Gingrich, that Dole faces an uphill 
battle. He bashed the Senate majority 
leader's C8II,lpaign as "too carefully 

AP scripted" and short on ''passion'' and 
BENNETT: Dole et- "focus." 
fort lacks 'passion' "I don't think that campaign is c0-

. . herent 1 don't think ifs hatd-edged," . 
Bennett said. Dole, he said, should begin hammering away 
at the Clinton record of "broken promises" and set the vot- . 
ers straight about GOP proposals that he said Clinton and 
the Deinocrats have distorted.' . 

"(Clinton) lies shamelessly ... and ifs tough to go against 
a person who is shameless," he said. Above all, BeMett sug
gested, Dole should speak out for conservative principles. 
''We might be ~t anyway, but I'd much rather be beat on 
principle than not" - Richard Benedetto 

IN LOVE WITH HEARTS: President Clinton, returning 
home frOm Russia after a week-Iong, round-the-world trip, 
spent most of his IG-hour llight home playing cards, a . 
spokeswoman said. The president's game of hearts was so . 

. gripping that he remained on board Air Force One for sev
eral minutes after it landed Sunday ilight at Andrews Air 
Force Base, ·White . House spokeswoman GiMY Terzano 
said. She said the game, Said to be Clinton's favorite, was 

. with White House aides, including chief of staff Leon Panet-
ta, and lasted for most of the 5,lSO-mile llight . 

GORE'S GOALS: Vice PreS1dent Gore played down a 
report that he' is laying the groundwork for a presidential 
run in 2000, saying his goal is. to get President Clinton re
elected this year. Gore was asked at a.news conference 
about a New York Times report that said he had told one of 
his closest confidantS he would run for the White House. 

"I really don't have any comment on it except to say you 
shouldn't take an off-the-!'eC9rd private conversation with 
one friend who doesn't work around here as an indication 
of the kind of thing that was implied With it," Gore said. "My 
No. I objective is to do everything I possibly can to help 
President Clinton be the best president possible. And he's 
doing a magnificent job." Gore ran for president in 1988. 

DOLE' CAMPAIGN· FINANCES: Sen. Bob Dole's Re
publican presidential campaign retjuested an investigation 
into allegations that a sporting goods company fuMeled ille
gal cash donations to the campaign. 

. The Dole teain released a letter saying it had no informa
tion on the matter beyond a report in Sunday's Kansas City 
Star saying a Massachusetts firm, run by a member of 
Dole's campaign finance team, may have made such dona
tions. "However, ·the campaign is concerned by those alle
gations and requests the Federal Election Commission to . 
conduct an inquiry," wrote Douglas Wurth, general counsel 
of the Bob Dole for President campaign.. . 

MORE FOR DEFENSE: Two seilior House RepublicanS 
proposed adding $13 billion to the defense ,budget fpr w~p
ons modernization next year, more than· tWice .what the i, . 
GOP-eontrolledCongress added this year. Reps.F1oyd ' 
Spence, R-S.C., chairman of the House National Security 
Committee, and Bill Young, R-F1a, chairrrian·ofthe·House 
Appropriations defense subcommittee, said President Clin-
ton's defense request is inadequate. _ . . . . 

"Each year, the promise to revitalize mOdernization pro
grams bas been made and then postponed to pay for short
talls elsewhere in the budget - quite often readiness short
falls created by peacekeeping and humanitarian 
operations," Spence and Young said in a statement, 

Under their plan, which will get full cominittee debate 
next week, Clinton's $254.4 billion request would be in
creased to $267.3 billion for lisca11997, which begins Oct 1. 

Seeking to avoid repeating the protracted debate that de
layed passage of the 1996 defense bill for months, the two 
are separating controversial issu\!S such as eipanded na
tional missile defense- and restrictions on Uilited Nations 
command of U.s. troops into separate bills. 

? 
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- AII~Rl;;-ON POL~;CS: -Republi:--
cans kept up their attack Monday on. 
President Clinton's veto of an anti
abortion bill, declaring ata House 

. hearing that he was "hiding behind 
Roe vs. Wade." Democrats boycotted 
the, hearing, accusing the GOP of . 
election-year politics. . 

Republicans continued to focus on 
Clinton's veto of a bill that woilld 

AP have banned certain late-term abor-
SCHROEDER: . tions. But the Democrats said the real 
Boycotts hearing target was the Supreme Court's deci

sion itself to legalize abortion. 
One Democrat who boycotted the meeting, Rep. Pat 

Schroeder of Colorado, issued a statement accusing RepuJ). 
licans abo.rtion foes of using the hearing as part of their 
Strategy "to undermine the public's consistent and over-
whelming support for Roe vs. Wade." .. 

"Their master pIan ... culminates in the November elec
tion, when after months of a public education campaign 
funded by the Christian Coalition and the U.s. Catholic Con-. 
terence ... anti-cboice Republicans Will use this issue to 
elect enough members of the House and Senate" to over-
turn the high court ruling, Schroeder said. . 

At the hearing, Rep. Charles Canady, R-F1a, chairman of . 
the judiciaty committee's Constitution subcommittee, said 
Clinton '.'claims that the Constitution requires Congress to 
allow partiaI-birtb abortion." He and others at the hearing 
strongly disagreed' with that idea. . . 

_ Witnesses at the hearing included Gianna Jessen, 19, who 
said she bas cerebral paIsy as a result of a botched abortion 
when her teen-age mother was 7~ months pregnant 

This inonth, Clinton vetoed the Republican bill that 
would ban the rarely uSed procedure, called "paitiaI birth 
abortion" by its opponents, except in cases in which the pro
cedure isessentiaI to save the mother's life. U.S. Catholic 

. cardinals have urged Congress to overturn the veto. 
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I COVER STORY 
~ .. ~ ': .... : Telecom industry offers 

golden legal opportunity 
i.. '. __ , ·"''''''·''.Y:. 

By David J. Lynch 
USA TODAY 

Ray Smith· and IVan Seidenberg basked in the 
media spotlight Monday. Architects cif the latest . 
industry-shaking merger, the CEOs of Bell Atian-. 
tic and Nynex spent the day fielding questions 
from reporters· ~d posing for photographers. . 

But once the llashbulbs cool, the real action 
begins. "It shifts from the businessmen now to 
the lawyers to get (the merger) approved," says 
Richard Wiley; a prolninent lawyer and former 
chairman of the Federal Communications Com-
mission: 

That's not legal .braVado. Regulators in 13 
states, the FCC and the Justice Department all 
must approve the deal. Bell Atlantic's challenge 
illustrates the huge role lawyers are playing in 
the communications industry's restructuring. 

In recent months, experienced communica
tions lawyers have been toiling almost nonstop. 
Their task: help executives exploit a 20O-plus 

Please see COVER STORY next page ~ 
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page law that rewrote 62 years 
of federal regulation of the 
communications industry and 
plot the deals -necessary to sur
~e. "The joke going around is 
that at the end of all this, there 
will be one telecom/entertain
ment company lett," says law
yer John Welch of O'Melveny 
& Myers. "And we all hope it's 
our client" 

Proponents billE!d the Tele
communicationsActofl996- \ 
which freed long-distanCe, tele
phone and cable companies to . 
compete' in each other's mar
kets - as an engine of job 
growth. By one estimate, de
regulation will spawn 558,000 

.jobs by 2000 as l~ve 
communications boost eco
nomic growth. The weeks sur-

~. Regwation. The' Federal 
Communications Commission 

. is drafting more than 80 new 
rules. to impl~ment cross-indwr 
try' competition. At the state 
level, squabbles over related is-
sues already have broken out 
betWeen long-distance carriers 

,and local phone companies. 
'. Example: Earlier this month, 

AT&T complained to Ohio reg-
ulators that regional Bell 

. Ameritech overcharged long-
distance companies by $75 mil
lion for completing their cus- . 
tomers'phone calls. 

~Lawsuits. In'some cases, 
companies 'are taking their 
toes to court. In February, Bell 
Atlantic and equipment maker 
DSC Communications Iiled a 
$3.5 billion antitrust lawsuit 
against AT&T, accusing the te
lecom giant of making its c0m
puter switches incompatible 
with other makers' equipment 
ElseWhere, four Bells tried un
successfully in federal court to 
obtain the return of secret cor
porate documents Iiled in a 
Juiy 1994 lawsuit aimed at al-
lowing them into the !ong-dis
tance business. New litigation 
also is expected to challenge 
the small businesses that win 
the latest wireless communica
tions licenses being auctioned 
by the government 

. rounding the legislation's sign
ing, however, have been 
dominated by several thousand 
layoffS at AT'&T and the pros
pect of job-eating mergers by 
regional phone companies.' & 

~ Mergers. When compa
nies gobble up rivals, they of
ten turn to outside counsel for 
help. Sullivan & cromwell's Jo
seph Frumkin recently spent a 
week with several colleagues 
at the Lakeway lnn, a tony re
sort 18 miles north of Austin, 
Texas. But don't bother 8sking 
how he 'enjoyed the three 18-
hole golf courses, 32 tennis 
courts or lI~ting restaurants. 
He never saw them. He was too 
.busy negotiating regional Bell 
SBC's $17 billion acquisition of 
fellow phone giant Pacilic Tel-

It might not have been what 
President Clinton had in mind 
two months ago when he 
signed the landmark communi
cations law. But nobody's got
ten more work in the wake of 
deregulation than the commu
nications bar, especially in the 
nation's capital. Even firms 
with .no track record in com
munications law hope to cash 
in. ''There probably isn't a lirm 
in. Washington that hasn't at 
least thought about how to get 
into the communications 
game," says Susan Schneider 
of Finil & Schneider Ass0-
ciates. 

Indeed, membership iii the 
Washington-based Federal 
Communications Bar Associa. 
tion is at an all.mne high of 
2,600 - up 10% the past year. 
Even students at Harvard Law 
School have noticed the trend: 
Earlier this month, a Standing
room-only crowd jainmed a 
seminar on Doing Deals in the 
Te/ecol7l11lWlicati9ns Industry. 
Activity in several areas is 
driving the le2al booni: 

esis. ''It was extremely In
tense," says Frumkin, one of 10 
Sullivan & cromwell merger 
specialists .who represent SBC. 
"This was done much more 
quickly than most merger and 
acquisition deals." 
. All that hard work pays off 

with multimillion-dollar legal 
fees. And the prospect of simi
lar paydays is attracting plenty 
of new competitors. 
.. Firms in 1.os Angeles. Phila
delphia and Cleveland either 
have started or are considering 
new communications prac
tices. In February, a large New 
York-based Iirm, Kelly Drye & 
Warren; got its start by wooing 
a team of seven lawyers from 
Wiley Rein & Fielding. the 
Washington firm headed by 
WIley, FCC chairman under 
President Ford. . 

Likewise, L.A.'s Gibson 
Dunn & Crutcher recently 
hired three FCC lawyers to 
start its communications prac
tice. including Scott Banis, 
chief of the commission's inter
national bureau, (The _ three 
will begin May 15 after leaving 
their government jobs.) And 
Patton Bogg> lLP, one of the 
capital's best-connected lobby
ing Inns, bolstered its commu
nications lineup with three law
yers who specialize in 
regulatory matters. 

The emerging competition 
for legal talent h;Is bid up sala
ries for top telecom lawyers, 
Schneider says. Stars fetch an
nual salarieS of $500,000, she 
says. That compares with 1995::::. 
salaries of about $315,000 for 
the.top 10% of lawyers, accord
ing to Altman Wiel Pensa, legal 
consultants in Newtown 
Square, Pa. . 

In recent weeks, legal head
. hunters have worked the 
phone like cold-ca\ling bro
kers. Wiley, whose firm lost 
seven people to Kelly Drye, 
says, "The remaining people 
tell me they get solicited every 
week." . 

Across town, Henry Rivera, 
who heads the t'elecom prac
tice at Ginsburg Feldman &.:. 
Bress, also has received sever
al calls. But he's not interested. 
He's too busy trying to hire 
more lawyers for his linn, 
which represents several Bells, 
America Online and an associ
ation of smaller phone cOmpa
nies. "We just can't get all the 

· work done," Rivera says. 
· rlI1llS that are new to the 

communications area are tar
getm8 foreign companies that 
want to sni1f out u.s. opportuni
ties as well as smaller firms en
tering new markets. But they 
face an uphill light against a::: 
handful of entrenched· firms 
such as FCC Chairman Reed 
Hundt's former employer, 
Latham & Wa~; Wiley Rein; . 
and Dow Lohnes & Albertson. 
Among the most venerable: 
Fisher Weyland, founded 62 

· years ago by Ben Fisher, fresh 
I from a stint at the Federal Ra
dio Commission, the FCC's pre
decessor. 

Industry executives say 
there's no sign the demand for 
lawyers will ease. any time 
soon: "I've been in the business 
for 3() years, and it's never got
ten better," 'Seidenberg says. 

I "It's just part of the game." 
Ironically, one place deregu-I 

lation means less work is in the 
courtroom of U.S. District 
Court Judge Harold Greene. 
The new communications law 
nulli1ies the consent decree 
that settled the government's 
oiiginal antitrust lawsuit 
against AT&T, ending Greene's 
dozen years as the de facto ar
biter of telecommunicationS . 
policy. 

Everywhere else, however, 
the need for legal assistance is 
likely to remain high. Says 
lawyer Philip Permut, whose 
communications expertise 
dates to the Johnson adminis-. 
tration: "There's enough busi-' 
ness here for everybody for an 
awful long time." 
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Failed abortion 
IIlakes case for . . . 
overriding veto' 

. By Julia Duin 
THE WASHINGTON TIMES 

Nineteen years ago this:month, Gianna Jes
sen lay gasping in an abortion clinic, the survi
vor ofa saline abortion at 7% months. 

Yesterday afternoon,' the blonde limped bee 
fore the House Judiciary subcommittee on the 
Constitution to describe her arrival as an 
unwelcome guest of a 17-year-old mother. . 

"I am the person that she aborted:' Miss Jes
sen told a roomful of listeners, "and I lived 
instead of.died. SOlIle have said I am a '~tched 
abortion: a result of a job not well done." 

Wearing a long; light-blue dress to hide the 
• twisted legs the procedure left her, she d.e

scribed how she required four surgeries and 
years of t;herapy before she cOuld walk. 

"I am happy to be alive. I almost died:' she 
said .. "Every day I thank God for life!' 

Miss Jessen got cerebral palsy from swal
lowing the concentrated salt solution used in a 
saline abortion to burn the fetus' skin and inter
nal organs. Called "candy-apple babies" be
cause their skin turns bright red from the 
burns, these fetuses often thrash for hours be-
fore being expelled. . . 

She lingered betWeen life and death for three 
months, was sent to foster care and was even
tually adopted by Diana De Paul, the daughter 
of her foster mother. . 

Miss Jessen said she luis met other survi: 
vors, such as a 2-year-old named Sarah who also 
has cerebral palsy. . 

"She is blind and has severe seizures:'Miss 
Jessen said. "The abortionist, besides injecting 

. the mother with saline, also injects the baby 
victims. Sarah was injected in the head!' . 

Miss Jessen, who begged her listeners to 
spare more children from ending up like her, 
was Exhibit A of a failefl abortion. Rep. Charles 
1: Canady, Florida Republican, convened the 
hearing to examme Roe vs. Wade, ~he landmark 
1973 Supreme Court decision. 

Of the 13 members on the subcommittee, 
only two - Republicans Henry J. Hyde of illi
nois and Mr. Canady - attended, even though 
there no House votes yesterday. 

Mr. Canady hopes <;:Ongress will override 
President. Clinton's veto of the I'artial Birth 
AbOrtion Ban Act, a bill that targets a proce
dure in which a fetus is delivered feet-first up . 
to its head and has its brain sucked out through 
a catheter. The congressman attacked the 
premise of Mr. Clinton's veto -·that the Consti
tution, as interpreted by Roe vs .. Wade, protects 
partial'birth abortions .. 

Mr. Canady said Roe vs.Wade only deals with 
fetuses, not with partially born children. In sup
port of.Mr. Canady, panelists such as Douglas 
Kmiec, a University of Notre Dame constitu
tional law professor, questioned the constitu
tional basis of Roe vs. Wade. 

· Harvard law professor Mary Ann Glendon 
said Roe vs. Wade does not provide a constitu-
· tional right for partial-birth abortions. . 

"Roe says nothing about the killing of a ~aby 
during delivery;' she said, and Mr. Clinton 
"made the mistake of thinking a maternal 

'. health provision fo~th~ Partial Birth A~rtion 
Ban Act was constttuttonallynecessary. , 

She said the Supreme Court left intact a stat
ute in '!exas, where Roe vs. Wade originated, 
that outiawedkilling a child "in the state of 
being bom" The statute still exists. 

------~-:---'T 

Othe; panelists, such as Miss Jessen; spoke 
about what happens when the result of an abor
tion is a living child. A Michigan nurse, Sharon: 
Dunsmore, told of cradling an e~emely p.re- . 
mature boy who survived an abortion but died 
in her arms. . . 

Subcommittee member Patricia Schroeder, 
Colorado Democrat, boycotted the h~g, 
saying it was only meant to "und~rmme the 
public's consistent and overwhelmin~ 'suppo~ 

· for Roe vs. Wade" and assist!) "m!lsslve public 
relations campaign!' 
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Fomler Tucker partner 
reluctantly ,blames him 
'Straw man'. says governor handled books· 
By Hugh Aynesworth 
THE WASH.INGTON TIMES 

LITI'LE ROCK, Ark. - Jim Guy Thcker 
was the focus of the. WhitewateI'-related 
conspiracy-and-fraud trial here yesterday 
as a former business partner testified the 
Ar~ governor did all the paperwork 
"and I just signed 'em!' . 

RD. Randolph, a farmer and·construc- . 
tion worker who moved to Little Rock from 
a small west Arkansas town in 1983 to work 
for James McDougal, testified under obvi
ous duress about a utility company called· 
Capital Sewer & Water Co., which he ended 
up owning part of and managing in 1986. 

The prosecution claims·that CS&W was 
one of the major conduits Mr. Thcker, Mr. 
McDougal and, to a lesser dj!gree, Susan 
McDougal used to defraud the government 
of more than $3 million in loans in 1985 and 
1986. . 

Mr. Randolph pa'rried questionshe didn't 
want to answer by arguing with the pros
ecutoror by saying: "1 don't remember. Do 
you have a document to show me?" , 

What he did recall often did not match 
the documents he was shown. 

Prosecutor Jackie Bennett said he 
nearly asked that Mr. Randolph be desig
nated a hostile witness but decided the 
move would be useless "because Mr. Ran
dolph already has his answer ready, no mat
ter how I ask these questions!' . 

. He called Mr. Randolph the defendants' 
"stx:aw man;'somebody whose name could 
be used in moving vast sums from entity to 
entity. 

On Friday, Mr. Bennett elicited several 
admissions from Mr. Randolph, who said 
he "got the short end of the stick" from his 
association with Mr. Thcker on a loan he .. 
unknowingly agreed to guarantee whileMr. 
Thcker signed no such document even 
though he owned twice as much stock in the 
utility. • 

. Yesterday Mr. Bennett continued a re
lentless examination, getting Mr. Randolph 
to admit Mr. Thcker wrote a check for. 
$17,500 in January 1988 for what Mr. Ran
dolph thought was the cleanup of a 34-acre 
tract near Little Rock. 

"But that was a loan to you, wasn't it, not 
payment for work?" Mr. Bennett said. 

"I don't remember giving the $17,500 
back;' the witness said. . 

The prosecution introduced the Check, 
clearly marked "loan." . 

"I didn't handle that:' Mr. Randolph said. 
"Mr. Thcker was taking care of the book
keeping." 

That exchange was one of several com
plex deals outlined by the government to 
prove 21-count indictments of the Mc
Dougals and Mr. Thcker. 

The government contends that the 
$17,500 came from an illegal $100,000 loan 
obtained -PY CS&W ostensibly to develop 
property via Ii CS&W spinoff called South-
loop Construction Inc. . 

From the $100,000, !!ocurnents indicate, 

Mr. Thcker received $45,000, his -J;W-firm 
got $I,9QO, and $15,000 went toward pay
ment of a $260,000 note Mr. Thcker owed 
Mr. McDougal's Madison Guaranty Sav
ingsand Loan Association. 

"He paid himself back for what he put 
up;' said the witness, with a furtive gl,attce . 
at the governor. 

For the second straight session there 
was considerable discussion about Mr. 
Thcker buying the Southloop property for 
$125,000, then working out a deal to have 
CS&W borrow money to purchase the same 
.tiact for about $353,000. 
. Mr. Bennett asked about a financial 
breakdown of the uses of the $100,000 re
ceived through David Hale's small
business investment company, Capital
Management Services . 

Mr. Randolph didn't recall the origin of 
the document but said he routinely signed 
whatever Mr. Thcker prepared for him to 
sign. 

"And you trusted Mr. Thcker when he 
br.ought documents to you to be dealing 
with you honestly, correct?" Mr. Bennett 
said. . . . 

"I trusted Mr. Thcker and Mr. Haie both;' 
Mr. Randolph said. . 
. In another exchange, Mr. Bennett said 
"Thll the jury why.it would be necessary fo; 
you as president of CS&W to obligate 
CS&W to personally guarantee a $260,000 
debt of Jim Guy Thcker that he owed per-
sonally?" . 
. Mr. Randolph: "Well, wasn't CS&w, I 
mean, buying the land? Isn't that what this 
is about?" 

Mr: Bennett: "Is that what you under-
stood happened here?" I 

Mr. Randolph: "Well, I don't know." 
. Mr. Bennett: ."Well, sir, forgive me, but . 

you were the president of CS&W.' 
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Cardinals 
hit Clinton 
on abortion' 
By Larry Witham 

•. TH~. WAS!iINGTO~ TI.Mes 

.. ---.. ------
ABORiTION 
From page Al 

..... !.' 

er or not to allow children, almost 
completely born, to be killed bru
tally in partial-birth abortions:' 
said the letter. It was written on 
the stationery of Cleveland Bishop 
Anthony Pilla, president of the 
Catholic Bishops' Conference, 

Eight U.S~ Roman Catholic who also signed the letter. 
'cardinals yesterday de-, Mr.ClintonwasinJapanyester-' 

nounced President Clinton's day, but the White House said ,he 
"shameful veto" of the Partial had corresponded with the cardi-', 
Birth' Abortion Ban Act, tell- nals earlier, explaining to them 

, ing him in a letter thatthe pro- that he opposed the ban only be
cedure was paving a road to cause some women could:suffer, 
legal infanticide. ,health problems..or even die with-

"Your action on this matter out an abortion. Mr.-clinton mid ' 
takes our ,nation toa critical 'wanted language allowing Partia1~ 
turning point in its treatment birth abortions to avoid "serious' 
of helpless human 'beings in- adverse health consequenCes!', :': 
side and outside the womb" "We had what 'I b " ve was a 
said the rare joint app~l, dialogue witli the Cathon hurch 

, signed by all of the American' on the subject:' said White' 
cardinals. spokeswoman Mary Ellen GI , 

"It moves our nation one ,citingameetinglastweekbetweeri 
step further toward accep-" a White House counsel and a law
t~ce ,of infanticide:' they; yer for the U.s. Catholic Confer
said., , ,,: ence. 

The bill was passed by both' "On the political side:' she said, 
houses of Congress, 'but Mr. "there are a lot of issues on whic./l 
Clinton vetoed it last Wednes- Mr. Clinton agrees with the CatKo-
day, saying the Procedure was lie Church!' She cited fairness to 
"~otentially lifesaving;, cer- immigrants, opposition to a~sisted 
taInly health-saving" for a few ' 
hundred vulnerable women: 
and families each yeat ' 

"This, is not about the pro, ' 
choice, pro-life debate:' Mr. ' 
Clinton said. "This is not a bill 
that should have ever been in
jected into that:' 

But the cardinals took issue 
with Mr. Clinton's statement at 
a . news conference that, he 
"had no choice but to veto "the 
bill., , 

"Mr. President, you and you 
alone had the choice of wheth-

see ABORTION, page A18 .l 
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, "This is not about the 
pro-choice, pro-life 
. debate., This is not a 
bill that should have 
eVer beeninjectedinto 
that." ,:, 

- President Clinttiri 

suicide, and the importance of wel-
fare and education. ' ',' 

House Republicans, who were 
expected to'override Mr. Clinton's 
veto Thursday, instead sent the is
sue to the Judiciary Committee 
yesterday with no timetable for 
the vote. " , .. 

, The House Voted 286-129 to pa,ss 
the bill last month, giving it the 
two-thirds majority required for 
an override. The Senate, however, 
mustered only a S+44 ,vote to pass 
the bill. , ' . ' ,: 

In their letter, the cardinals said 
, the American legal system's broad 
definition of the health' of !lie 

,mother and "serious" ,c,ons,e
quences undermines Mr. C;:lintoIi.~s ' 
claim that the procedure could be 
, extremely rare. ':, 

"Most people have no idea th<tt 
, .. if a woman has ail abortion b~ 
,. -cause she is' not married, the law 

considers that an abortion for 
'health' reasons:' they said. ',' 

With the cardinals weighing iri, 
the issue is being seen as impor-, 
tant to Catholic voters in a pres-
idential election year.·. " 

, GOP presidential candidate Boo 
Dole said .the veto put the pres~ 
ident on the "extremist fringe" on 
abortion. 'Seventy-two House 
Democrats voted against what. 
pro-life advocates call the most 
grueS9me of abortion procedures. 

It involves withdrawing the fe
tus through the birth canal, legs 
first, cutting an incision at the 
skull's base and draining out the 
brain until the skull collapses. 

.... :: 
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\Von't launch third-party challenge 
'I ~y E, Michael M: 

THE WASHINGTON TIMES 

Pat Buchanan has decided to 

~
d his campaign against Senate 
jority Leader Bob Dole for the 

epublican presidential nomina~ 
tiolj ana will not 
run as a third- (IJlnoCll~ 
party candi
date, The Wash
ington Times 

, has learned. 
Sources 

close to the' 
campaign confirm that Mr. Bu

I chanan, at a news conference to- , 
day, will instead be~ a new round ----- ---------

mary raising money for his cam
paign coffers. 

Mr. Buchanan has been in seclu
sion at his home, preparing what 
aides dubbed the "McLean Mani-

, festo;" a treatise on the issues he 
believes 'are 'important for the 
GOP to woo disaffected blue-collar 
Democrats, Perot voters and inde
pendents. 

The Bucluinan campaign hopes 
the manifesto will influence 
drafting of the party platform be
fore the national convention. 

Mr. Buchanan had for a time 
flirted with the notion of bolting 
the GOP and launching a third
party bid for the White House. But 
friends advised against it, arguing 
that it would effectively end his 

of political advocacy designed to 
influence the GOP platform in ad
vance of the national convention, 
which will be held in August in San' influence on the party this year, 
Diego. ' , ,and possibly for the rest of his po-

Campaign spokesman Greg litical career. ' 
Mueller declined to comment By ending his futile campaign 
about Mr. Buchanan's future. But' for the GOP nomination, Mr. Bu
sources familiar with Mr. Bu- chanan will give Mr. Dole's cam
chanan's plans confirmed he will.' paign a bit of political peace - and 
use selected speeches and media perruips begin the political healing 
appearances to emphasize con- process with his rival. 
cern about issues he believ~s Re- Mr. Dole has not only locked up 

~ publican leaders are ignoring. the nomination, he will also con-
..... ' Instead of lambasting Mr. Dole, trol the party platform and deter-

O
,..J the presumptive RepubliCan pres- mine who speaks to the national 

convention and at what time. I , idential nominee, Mr. Buchanan' 
will attempt to prod the ,GOP to By beginning to make political 

~, look more closely at trade, ,abor- peace with Mr. Dole, Mr. Bu-
" ~. tion and other issues he raised chanan is in a better position to 

0 , during his campaign. His first ef-' commence ticklish negotiations 
" fort will be to raise concern about with the nominee over the plat-
"_'~ , plans to renew most-favored- form and his role at the conven

nation trading status to China,dur- __ -_ 
iilg a news conference, at a Wash- tion. 

, ington hotel. ' Mr. Buchapan has long been a 
Mr. Buchanan will attempt to critic of American relations with 

highlight China's abuses of human Communist China,. even though he 
rights, theft of intellectual propc accompanied President.Nixon on 
erty and flouting ofm:.ms-control his historic, diplomatic journey to 

protocols. 
Mr. Buchanan had planned to 

campaign in Pennsylvania in ad
vance of its primary on Thesday. A 
Buchanan campaign aide con
firmed those plans April 4, even 
though Mr. Dole had locked up the 
nomination. , 

"This is a way to conserve re
sources while keeping a presence 
alive on issues he cares about and 
not spending money in a' state 
where he has little chance of get- ' 
ting delegates:' said Paul Weyrich, 
a conservative activist and mem
ber of a loose group of Buchanan 

see RACE, page AIO 
----

RACE 
Fr,om page Al 

advisers. 
"When it is clear you have no 

chance, money simply will not 
come in;' Mr. Weyrich said. "They 
do not want to end the effort with 
a hug~ deficit?' 

If he campaigned in Pennsylva- , 
nia, Mr. Buchanan would risk look
ing like a gadfly or a sore loser and 
become impoverished,in the pro
cess. 

All the other rivals for the nomi
nation have endorsed Mr. Dole, 
and he has spent his time since the 
clinching March 26 California pri-

the mainland in 1972 that lead to 
the restoration of relations under 
President Carter. 

The fact that his campaign 
would not discuss why Mr. Bu
chanan has no plans to campaign 
in Pennsylvania but wants to call a 
news conference, to discuss trade 
relations with China indicated the 

,conservative 'firebrand may be 
looking 'at another, forum to raise 
his is~ues before the public. 

Throughout the campaign, Mr. 
Buchanan has criticized China's 

record on trade With the United 
States, its policy, of forced abor
tions and sterilization, 'its theft of 
American intellectual property 

'
rights, its n.ansfer of nuclear arms 
technology) to Pakistan, and its 
military buildup, including at
tempts to intimidate 'DIiwan with 
force to discourage itS\democratic 
elections and independence. ' 

Mr. Buchanan, ruriWng in a 
crowded field, nearly upset Mr. 
Dole in the Iowa precittctcaucuses 
voting (or president on Feb. 12 and 
defeated him in the New Hamp
shire primary. But his popUlist 
message of protecting American 
jobs through restrictive trade and 
immigration policies and his 
staunch anti-abortion stance' 
failed to capture another victory. 

m{Je,.aus~ington I"~ 
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INSIDE TV I BY PETER JOHNSON 

Leak scuttles an ABC 
Sunday momino makeover I,f----e 

ABC News has shelved· pllpls to replace the 'low-rated· 
Sunday Good Morning America with a newsier show host
ed by Sam Donaldson and Cokie Roberts. 
. This, after reports of the new project leaked and appar
ently took stalfers - and some ABC honchos- by surprise. 

In a subsequent meeting. ABC executives told GMAers 
.that their show might not last forever but that they would 
lem:nabout any replacement directly from management 

Smce then, work on the show - Donaldson and Roberts 
shot a pilot - has ceased. 
~ecs are .now concentrating on This Week With David 

~,.which follows Sunday GMA. Brinkley plans to re-
tire after the '96 election. . 

Sunday ~MA runs a distant third behind No.1-rated Sun
day ~ommg on CBS and Sunday Today on NBC. Sunday 
GMA IS anchored by Willow Bay, wife of ABC chief Robert 
Iger, and Kevin Newman, once host of ABC's overnight 
news show. '. . 

CHUNG TALKING: Ten months' after Connie 
Chung and CBS News part-

. ed ways - and she adopted 
a baby boy - the former 
CBS Evening News co-an
chor.. is planning a return to 
lV. Chung told USA WEEK
END last month that the '96 
election recharged her re
porting batteries. Chung 
couldn't be reached, but she 
and CBS' News president 
Andrew Heyward met re-

.' cently to catch up; Heyward 
was once her producer on 
Eye to Eye. 

"There was no discuSsion 
of any specific job at aII," . By er.Jg _. AP 

He~ says, describing Connie Chung: She 'certain
therr chat as "deliberately Iy Is going back to work.' 
inconclusive. 1 think· it all . 
~epe!lds on what she's ~terested in doing. But she certainly 
15 go~ back to work. CBS News producers are tossing 
around Id~ for a n~ newsmag; might Chung playa role? .' ~:ttuI, SlDce a tIlird CBS newsmag is unlikely, Heyward 

THE. TOBACCO FILE: Th~ May/June Mother 
JOMS mcludes a 1994 transcript of an ABC Turning Point 
on !ObaCCO and politics that never aired. Editor JeJfrey 
KlelD ~~ the ~ct that ABC chose not to ai.r it "on the very 
day Philip MorrIS announced legal action against ABC over 
another tobacco ~ry . :. is a Sad commentary on the cur- . 
rent state .of the JOurnalism profession..:' ABC News spokes
woman Eileen Murphy says ABC didn't air the documenta
ry "because there was nothing new in it, and it didn't meet 
o~ standards. The lawsuit had nothing til do with our deci-
SIOn." . 

. Meanwhile, ABC producer Walt Bogdanich, rililfed that 
ABC SUbseque~t1y. apol~ to Philip Morris for his Day 
. One story on rucoti!le marupulation - referred to above -

, is joining CBS' 60 Minutes. He's leaving. despite an appeal 
. .'. fn!m ABC News p~ent Roone Arledge. Bogdanich chose 
__ c.~~~:rSii~'J\1BC,l.I~'Il start Pn.KIucing forMike 

BRIEFLY: To make it easier for parents to get infOnDa
·1J,on about children's and other programs aired by their IG
CallV stations, Vice President AI Gore is proposing posting . 
stations' P~blic reco~ ?n the Internet Speaking Tuesday 
to the National Association of Broadcasters convention in' 
Las Vegas, Gore dubbed it. the "family right to know" prG
posaI. Gore suggested stations e-mail files to the Federal 
Communications Commission to post on the Internet "The 

. result? Any parent who is interested could in his or her own 
home or at the library, using a computer and a few clicks of 
the mouse, take a look at how you've been dOing." .. , In the 
current New York: how high-profile couples juggle being . 
partners or adversaries in the business world. Included are 
Good Morning America chief Marc Burstein and Lori Bee
cher, an NBC T~y book~r, who are married. They keep 
separate answermgmachines at home and, when on the 
road, don't tell each other where they're calling from. 

Tonight's TV listingS: 10D . . 
Inside 1V appears Monday through Thursday 

Harrelson says, his' 
taX bOycott is natural 

Ever dreamed of sticking it substance he says can be used 
to the IRS? for making paper and fiber. 

While envir~mentally active Harrelson . says . he's been 
Woody Harrelson knows just quietly fighting thepligbt of fiG
how poWerful his foe is, he haS ra and fauna for· years, and 
withheld $10,000 of his taxes to even slipped President Clio-. 
protest a government he ton a letter while they' both at-
claimS uses tax dol- tended Ted Dan" 
Iarsi"to desecrate so~ wedding. 
nature." . "Ilmow rm only 

"I know a lot of ·a pampered actor 
people are going to with no room to 
say, 'What an id- complain and 
iOt,'" he says, add, .frankly I have my 
iog: "There was no .' piece of forest to 
one telling me this live in and enough 
was a good idea" money for my tam-

The actor "chick- fly, but the fact is 1 
ened out" last year, USA TODAy care," Harrelson 
and now is thinking, HamIIion: Saving writes in a two-page 
"Maybe 1 should trees via the IRS? procJamation. Even 
have thought it if the action "back-
through some more." But fireS" on him professionally, 
somebody, he says, has to irs OK, he. says. "My career 
"fight city hall.". . has extended well beyond what 

His specific complaints are a '. 1 anticipated aIrjW'ay:" 
just-overturned logging ban, ' Harrelson urgeS people to 
which he says gives the timber deal with the government "in 
industry carte blanche to take the·Janguage they .Understand 
any tree. He's also protesting and fear: boycott and tax resis-

1 the defeat of the Colorado In- tance." 
dustrial Hemp Bill (not the get- -....,...------

By Karen Thomas higb kind of hemp), a versatile 

PAGE THREE 
. A QUICK READ ON THE NEWS OF TIiE DAY 

. T~DAY'S -QUOTE: "I will ~ (the gifts). We ,. -
like him very much," 
. - President Clinton accepting a Hideo Nomo baseball 

glove and. a baseball autograpbed by the Los An eles 
pltcber from Japanese Prime Minister Ryutaro H~bi
moto Tuesday during an informal dinner. 
Compiled by Oscar Dixon. . 
Contributing: Kelly carter,Larry Weisman. 
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Ointon's abortion-ban veto risks Catholic vote 
By Susan Page 
USA TODAY 

President Clinton has been 
making a full-court press fot 
catholic voters: Pushing for 
peace In North Ireland. Extol
ling . Mother Teresa. Talking 
.about values. Even endorsing 
the school uniforms familiar to 
genemtions of parochial-school 
students. 

But his veto of the partlal
birth abortion ban risks under
cutting some of his standing 
among what may be the most 
important swing.group in the 
American electqmte. 

"The catholic vote Is becom
ing the jump ball of American 
politics," says RaIphReed, ex
ecutive director of the Chris
tian Coalition, which has estab
lished a new catholic Alliance 
division. "Whoever comes 
down With that baIl usually 
wins in November." 

That's· one. reason alnton 
courts catholic voters. But In a 
letter delivered to the White 
House Tuesday, .the nation's 
catholic cardinals and bishops 
called last week's veto "beyond 
comprehension" and warned 
of political consequences. 

. "We will ... urge catholics 
and other people of good will 
.. to do all that they can to 
urge Congress to override' this 
shameful veto," It said. "In the 
coming weeks and . months, 
each of us ... will do all we can 
to educate people ... that par-

Catholics support presidential winners 
A maj~rity or plurality of . W ': : "::11 CIInIDn has CaIhoIIc edge . 
Catholic voters have. t:.:... .1984 ". ,.. )" White, non-Hispanic 
supported the wl~ner 1!1 every Reagan 54% Catholic voters 
presidential election since 
1976. Catholic voting: Mondale 45% 

IEF::, . 1976 "';i Others 1% 

Carter 54%' a.;Wf ... : ...... __ '.:,::988::::. __ ·_, .. :· .... i;Jl 
Ford 44% 

Others 2% 

IE:;:·, 1980"" ·7;;1 
Reagan 

Carter' 
Anderson 
Othere 

50% 

42% 

7% 

1% 

Bush 

Oukakls 

Others 

k-~'" ,->-'",-. __ '.'c 

Clinton 
Bush 
Perot 

52% 

470/0 
1% 

1992 :u"~ 
44% 

36% 

20% 
Sotntes: Exit polls, '92, Voter Research $eN\ce; '80-'88. CBS/New Yorlr 7i'nGs; '76. CBS. 

tial-birth abortions wili contin
ue because you chose to veto" 
the bllI. 

It was only the second tjme 
all U.S. cardinals and the Na
tional Conference of catholic 
Bishops joined to lobby a presi
dent The IIrst was in 1994, 
when they wrote Qinton about 
U.S. policy at the UN popula
tion conference in cairo .. 

catholics, once part of the 
Democmt's New Deal coali
tion, now occupy the great mid
dle of American politics, Exit 
polls show that every winning 
preSidential candidate Since 
1976 has carried a majority or 

plumllty of the catholic vote. 
"It's not only their numbers 

!Jut where they're located," 
notes Thomas Reese, a Jesuit 
priest and senior fellow at the 
Woodstock Theological Semi
nary. "They're in the big-ticket 
states" like Florida and the In
dustrial Midwest, which are 
considered crucial in this au-' 
tumn's election. 

"They are the classic swing 
voters," says political scientist 

. Allen Hertzke. 
But the fierce White House 

debate over the abortion ban 
, pitted catholics against anoth
er important electoral group: 

Clinton 46% . 001e30% 

Source: The Pew Aese8lCh Canter, March 28-31; 
margin of error. t3 percentage points. 

By Genevieve lynn, USA TODAY • 

women. 
catholics are a key swing 

group, but women voters pro
vide Clinton with his current 
lead In national polls. His sup- . 
port of abortion rights has 
boosted him ainong some mod
emte Republican and indepen-
dent women. . 

"Pro-choice politicians had 
to stand up against this assault 
on women and on their right to 
choose," argues Kate Michel
man, president of the National 
Abortion and Reproductive 
RIghts Action League. 

But she acknowledges the 
veto will be used in the fall 

campaign. "I would imagine 
there w\ll be 1V ads," she says. 

airiton said his own deliber
ations on the issue were an
guished. When he announced 
his veto, he appeared with 
women who described their 
wrenching decisions to under-· 
go the procedure. And he of
fered to sign the ban if it in
cluded an exception for the 
health of the mother. 

Its backers refused, calling 
the exception too broad. 

Though mre, the procedure 
Is sometimes used when severe 
fetal abnormalities are detect· 
ed too late In a pregnancy for 
other abortion methods. 

The cardinals' letter likened 
the procedure to infanticide. 

Of course, the Catholic 
church doesn't control the 
votes of its members, many of 
whom support abortion rights, 
and the catholic vote Is neither 
monolithic nor determined by 
a single issue. 

But the veto may well have 
created an opening for pre
sumptive Republican nomtnee 
Bob Dole. He wrote Bishop An
thony Pilla of aeveIand, presi
dent. of the bishops' confer
ence, to denounce the veto. 

"As president," he wrote, "I 
will ask Congress to pass the 
PartIal-Birth Abortion Act once 
again and 1 will sign this Impor
tant legislation Into law." 

Contrjbutlng: Lori Sham 
~ Cardinals complain, 1A 
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Ointon MilitarY' paSSenger jets 
C far.get of. . to get safetyupgra4es 
.-. urn' 4-00 dri'~e' By Steve Komarow .~\ WaShington. for the president, 
..-' .IJ .' T I USA TODAY I" Cabinet and CoIIg!'eSS. It has 

CD 
: . . . . '. . . . never. lost ·a plane to wind 

- .. 1 By SUsan Page 6.. \ The' Air Force wili tnake shear,. the . bursls that have 
USA TODAY . r' safety upgrades to its passen.. slammed several commercial 

~ ger lleet, pcelbly including Air jets to the ground.: 
,... u.s. CathoDc cardinals and Force One, wbicb lacks wind- Air Force Maj. Gen. Mike . . I bishOPS. TUesday condemned sh~#: .. ~.!!....._. 'Wi' iIliam'" .' . McCarthy says wind-shear .de-

• partialpn"~id-benirtht ~~rti~oveton ban°fanthde " ....,., ............. .1 tection gives pilolSmore war-
auu Perry; spurred by the crash of mation, but curreJit p~ures 

· urged Congress:to override it Commerce Secretary Ron . do ensure safety. 
The united stance by the DB- BtClwo's 737 jet, has ordeted a "Air Force One is the' safest, 

tion's catholic bierarchy - the reView of safety equipment best maintained ab'plane in the 
second time inbistol)' they The serVices must submit. world," he said. . . 
have joined to lobby a presi- plans by next week for fitting 
dent - ensures the veto will be older planes with satellite naVi- • Brown crash probe, 8A 

. I a major political issue. . gation, and cockpit .data and 
.' "Your action ... takes our voice recorders. 
!' nation to a crltic:8l. turning Lack of recorders til the 
: point in its treatment of help- plane carrying.Brown's delega-
" less human bel.ng; inside and tion ~ making the investigation 

I, outside the: woinb," . tile letter. of the ciash more di1Ilcult 
declares. "INruivesolir nation It's possible a satellite posi_ 

. one step ftirther toward ac:cep- tioning system would have pre-
! tance of infanticide." vented the crash since the 

I 
They vO.Wed that. "each of us plane was two miles olf cOurse 

..• will do all we can" to Inform : when it bit a Cniatianhilltop. 
· voters, a threat that could .CU'- Air Force One has the re-
, '1)' a steep J;lOlitiCat price. Cath- corders and satellite system. 
· . olies, a quarter, Of the elector· But the Air Force said TU~ 
, ate, are a key voting group. . day the twin, 6-year-old Boeing 
· "The president said this is a . 747sdon't meet current com-

IIiorally wrenching issue, and mercial standlirds that require 
· •. he thought quite a bit about It wind-shear detectors. 

· and prayed about it," White The devices were not re-
I House spokeswoman Mary El- quired when· the. 'planes were 
; len.Glynn said. But she said'he built, but Boeing has done ret-
vetoed the bill last week to pro- rofits on commercial models. 
teet women's health. The Air Force has a superb 

Presumptive Republican safety record for its passenger 
nominee Bob Dole luis pledged lleet, including 20 VIP jets near 
to sign the ban if he. is elected. 

In the procedure, a 1ate-term 
fetus Is delivered feet first 
through ~e birth c;IID8l, then 
suction coDapses the skull. It Is 
sometimes used when severe 
fetal abnormalities are found 
too late for other methods. 

Gas Prices hit5-year high 

"The vocifero!JS' opposition 
. of the church bierarchy adds a 

different dimension rm not 
sure we've seen before," says 
John White, a politics professor 
at Catholic University. 

The letter was signed by all 
the USA's active cardinals: Jo
seph Bernardin of Chicago, An
thony Beilacqua of Philadel
phia, James Hickey of 
Washington, William Keeler of 
Baltimore, Bernard Law of 
Boston, Roger Mahony of Los 
Angeles, Adam Maida of De
troit and John O'Connor of 
New York. Also signing: Bishop 
Anthony Pilla of Oeveland, 
president of the National Con
ferenceof catholic BIshops. 

• cathoDe vote key. 6A 

By Earle Eldridge A" USA TODAY , ' ...... " 

Gasoline prices are at an av
erage of $1.24 for regular un
leaded, the highest they've 
been since the start of the gulf 

.' war in 1991, says the American 
Automobile Association. 

And theDepartmeot of En
ergy says prices will ~ up I 
cent to 2 cents per gallon more 
before 1~ olf. . 

Fueling the IDcreases is the 
long, harsh winter, which 
forced oil companies to make . 
heating oil instead of switching 
to gasoline last month. 

Inventories also are low be
cause oil companies believe 

the United Nations will lift an 
oil embargo against Iraq, nuik
ing cheaper oil available. 
Self~ regular prices are 

up 6 cents a gallon since March 
and 11 cents a gallon (10%) 
sirice Febniary, says AM. . 
. Despite increases, gas is still 
relatively cheap. It was $1.25 a 
gallon in 1980, but that's more 
than $2.35 in 1994 dollars. . 

Highest now is the West: 
$1.32 a gallon, up 7 centS from 
March. Cheapest gas is in the 
Southeast $1.18, up .6.5 cents 
from MarCh. 

·But prices shouldn't halt 
plans. "An 8OD-mile trip will be 
$3 more in a car with 30 mpg," 
said AAA's Mike Morrissey. . 



USA TODAY' WEDNESDAY, APRIL 17,1996 

NATIONLINE 

Marines punished after 
refusing DNA samples 

Two Marines were sentenced Tuesday to seven
days restriction and given a written reprimand for dis
obeying an order to give blood samples for a DNA reg
Istry. A military judge at the Marine base at Kaneohe 
Bay in Hawaii rejected the defense ot John Mayfield, 
21, and Joseph Vlacovsky, 25. They say the order Is 
unconstitutional because the "genetic dogtag;" could 
be used against them in the future. "Regardless ot the 
punishment, we kept our DNA," said Mayfield They 
could have been jailed for six months and dishonor
ably discharged. The military wants the DNA registry 
to identify servicemen's rem8ins.·The Pentagon says 
it will strictly limit access and allow personnel to have 
their sample destroyed when they leave the service. 

KACZYNSKI DEFENSE: A Helena, MonL, feder
al judge set a hearing for Friday on Unabom suspect 
Theodore Kaczynski's request to block prosecution on 
the ground that government leaks have jeopardized 
chances of a fair trial. A federal grand jury in Great 
Falls today Is expected to heat evidence against Kac
zynski, 53. He Is not yet charged in bomb attacks that 
killed three people and injured 23 since 1978. . .. 
DEAD WOLF: Federal biologists are investigating 
the death of a sixth transplanted Canadian wolf. The 
female, one of 17 wolves released this year in Wy()
ming's Yellowstone National Park, was found dead 
Sunday near Old FaithfUI. In aU. 66 have been re
leased in WyOming and Idaho in a program to return 
the predator species to the northern Rockies. Monday, 
ranch hand Jay York of Meeteetse, Wyo., was fined 
$500 in Cheyenne federal court for shooting a federal
ly protected wolf March 30, He pleaded guilty, but had 
said he thought it was a coyote kllling livestock. 

. , 
MIKEY DID IT AGAIN: Authorities in Lutz, Fla., 
said 6-ye&r-old Mikey Sproul set his house on ftre for 
the second time in three years. No one was hurt The 
boy ftrst attracted attention at age 3, when he took the 
lamily car for a half-mile joyride,proc1aiming. "I go 
zoom!" A month later ·he set ftre to curtains, destroy
ing the family home and seriously injuring his father. 
"This Is an extremely active child," said Elaine Ful
ton-Jones of the state Health and .Rehabilitatlve Ser
vices Department, which has been supervising Mikey 
since the first fire. . 

TUSKEGEE AIRMAN DIES: Charles Anderson, 
89, a self-taught pilot who trained the military's first 
black lliers and formed the famed Tuskegee Airmen, 
died of cancer Saturday. He ran Tuskegee (Ala) Uni
versity's pilot training program, an experiment begun 
before World War n to disprove the widespread belief 
that blacks couldn't l1y planes. 

POLLY KLAAS JURY: SIx men and six women 
were chosen in Sari Jose, calif., in the mUrder trial of 
Richard Davis, 41, acCused of strangling 12-year-old 
Polly Klaas. Her abduction at knifepoint in 1993 from 
a slumber party in her bedroom in Petaluma led to 
get-tough-on-crime legislation around the USA 

BAILEY STOCK: F. Lee 
Bailey turned over 400;000 
shares of stock at the heart of a 
$25 million dispute that landed 
him in a Florida federal prison 
March 6 for contempt of court 
Bailey also asked to be re
leased, saying he's complied 
with Judge Maurice Paul's or
der. But Paul, out of town until 
Monday, said he'll hear the re- AP 

quest then. Bailey says he ulti- Bailey: Tums over 
mately will prove the stock Is 400,000 shares 
his for legal fees and expenses 
from a client Prosecutors and the judge say the stock 
was forfeited to the government and Bailey was only 
the temporary trustee. 

ALSO nJESDAY ••• 
~ CONFINED TO CAMPUS: Adm. Charles Larson, 

superintendent of the Naval A~demy In Annapolis, 
Md., canceled otf-campus privileges for a week so the 
4,000 midshipmen can discus recent problems such as 
the arrest of students in cases of sexual abuse of a t0d
dler, transporting stolen cars and burglary. 
~ SCHOOL RULE: Schools may bar studentS from 

carrying backpacks, a judge In Hamilton Township, 
N.J., ruled In upholding a l1k1ay suspension of E1yse 
Meredith, 14, who said the rule was intrusive and vio
lated her civil rights. School ollicials said backpacks . 
can block aisles, and pose a fire5afety hazard. 
~ OJ. PAL: OJ. Simpson friend AI Cowlings cited p0s
sible self·incriminatlon in refusing to talk aboUt events 
or the slow~ chase following the 1994 kllling of 
Simpson's ex-wife and her friend. Cowlings, who still 
can be charged in connection with the chase, was 
questioned for a wrongful death suit against Simpson. 
~ AFFIRMATIVE ArnON: A proposal backed by 
california Gov. Pete Wilson to outlaw a1lirmatlve ac
tion programs throughout the slate was cleared by the 

. state election board for the Nov. 5 ballot . 

Rules could ... Old plots too· 

Agonco

Jessica: Died in a 
crash Thursday 

Changing rules that allowed 
Jessica Dt!brotf, 7, to pilot a 
plane could involve age limits 
that curtail 1lying for both the 
youngand old, FAA chief D8vid 
Hinson told a House panel. The 
FAA Is revieWing rules that let .. 
anyone l1y as long as a licensed 
pilot Is in control He said rules 
that let young pilots experiment 
''have served us very well." The 
crash Thursday in Cheyenne, 
Wyo., killed Jessica, her father 
and a llight instructor. 

Written by Paul Leavitt Contributing: Claudine Kriss, 
Carrie Dowling and Steve Marshall 
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Priest questions 
reasons behind' 
abortion bill veto 
By Joyce Price 
THE YlNHlNqTON T1MES 

The archbish 
partial- a 
cide an adds t e opes 1-
demt:linton's veto of a· bill to ban 
such a procedure was not "a Cold 
political calculation. 

"But I think that's a question 
that needs to be 'asked the pres
ident. I think he needs to be asked, 
why did you do this?" Cardinal 
Bernard Law said yesterday on 
ABC's "This Week:' 

CardinaJ Law and the seven 
other Roman Catholic cardinals 
wrote Mr. Clinton, denouncing his 
"shameful veto" of the PartiaJ 
Birth Abortion Ban Act. 

In the letter, the Catholic lead
ers said partial-birth abortion 
moves a step closer to legal infan
ticide. In the interview yesterday, 
Cardinal Law acknowledged the 
practice is, in fact, infanticide. 

The cardinal said he discussed 
the procedure with a group of . 
prison inmates before going on the 
program yesterday mOrning,and 

, they were badly shaken. . 
"When.J explained to them that 

this is a matter of applying a scis
sors into the base of a skull of a 
child, the skull being the only part 
of the baby still in the uterus, and 
then draining out the contents of 
the brain, and then delivering a 
dead child ... they were horrified:' 
Cardinal Law said. 

"The task before us as a churcb 
is simply to state the reality of 
partial-birth abortion because 78 
percent of women, through polling 
done by the 1llrrance Group, the 
Fairbank Group, have indicated 
that they feel this procedure 
should be criminaJized. So really 
what I'm .here about is ... the ur
gency of overriding the Presi
dent's veto ... the sheer horror of 
this puts it in a class by itself." 

The bill was passed by both 
houses of Congress, but Mr. Clin
ton vetoed it, saying the procedure 

was "potentiallY lifesaving, cer
tainly health-saving" for a few 
hundred wlnerable women and 
families each year. 

The bill he vetoed would have 
permitted exceptions to the ban to 
save a mother's life. He also 
wanted exceptions to avoid "seri
ous adverse health consequences." 

Donna Shalala, secretary of 
health and human services, who 
also appeared on "This Week:' 
tried to define situations that 
would qualify as "serious adverse 
health consequences." 

"What the 'president is talking 
about are cases where the fetus is 
not viable ... we can work out an 

. agreement ·:where the life of a 
mother and severe health conse
quences are' so narrowly drawn 
that it's limited to mothers who 
have no other options, when it's 
absolutely medically necessary to 
save the life of the mother and save 
her health," Miss ShaJala said. 

PartiaJ-birthabortionisaproce
dure performed in the second and 
third trimesters of pregnancy. 0p
ponents of the ban argue that it's 
only performed in life-oNleath sit
uations, but data reveaJ that about 
half are e1ectlve surwerjes ~
formed on healthy women. 

~lts nara for me to understand 
where you would put any Iimita- . 
tions [on abortion] if you vetoed 
this bill:' Cardinal Law said. 

He 'was asked if he believes 
Catholics should not vote for those 
in Congress who opposed the ban 
or Mr. Clinton who vetoed it. "What 
I am saying very specifically is 
that every effort should be made to 
override this veto.:' he said. 

He added, UI think Catholics will 
vote ... the way they want to vote. 
But it does seem to me that the 
basic right to life, which is so im
periled by a procedure such as 
this, would certainly cause one to 
think very, very carefully before 
voting for someone who would be 
supportive of permissiveness With 
regard to this procedure." 

Grand Canyon 
reaps benefits 
of water release J 

UNITED PRESS INTERNATIONAL 

· Stacy Woodward has rafted 
the waters that flow through the 
Grand Canyon f\lr 17 years. But 
never before has he seen such 
changes: Giant beaches where 
there had been a spit of sand. 
New backwater habitats. Elimi
nation of non-native vegetau\ln. 

"Words really can't describe 
this, it's so amazing:' said Mr. 
Woodward, a commercial river 

· guide who returned from a trip 
through tJie 2n-mile canyon. 

"You just can't believe what's 
happened. Every time I turned a 
corner, I saw something that 
wasn't there before:' 

U.S. officials are pleased 
about the results of a much
heralded experiment that 
sought to turn the clock back to 
a time before the Glen Canyon 
Dam interrupted the flow of 
water into the Colorado River. . 

The dam is located near Page, 
Ariz., on the Utah-Arizona bor
der, 270 miles north of Phoenix. 

Interior Secretary Bruce 
Babbitt said the experiment 
"worked brilliantly:' and scien-

· tiats were right about restoring 
beacbes and habitats. 

"These early reSults confirm 
our conviction that a new era 
has begun in the management of 
the Colorado River and the 
Grand Canyon:' he said. 

By releasing water from the 
dam, scientists hElped to mimic" 
seasonal conditions that oc
curred when the canyon was 
carved by the Colorado River. 

The weekiong flooding test 
ended April 7. It was studied by 
more than 150 scientists. 

Preliminary results indicate 
the beaches along the crimson
colored canyon walls seem to 
have increased by as much as 30 
percent,. federal officials said. 

In addition, backwater chan
nels were created that could' 
serve as the new home for en
dangered fish species. . 

Washed away were plants and 
shrubs that had gained a foot
hold in the canyon because of 
the diminished flows. 

Officials also said there ap
pears to have been no harm to 
fisheries below the dam, which 
had been a significant concern 
going into the historic test. 

The test, which was in the 
making for 16 Years, began with 
a rush of publicity March 26.' 

Mr. Babbitt pushed the button 
that simt water pouring from 
four, 8-foot jet tubes at Glen Can
yon. A flow of 45,000 cubic ·feet 
per second was measured at its 
peak. It emptied 3V, feet of 
water from Lake Powell in the 
first use of the dam solely for 
environmental reasons. 

Until then, the dam had been 
used to harness the power, pro
viding electricity to millions of 
people across the Southwest. 

Mr. Woodward, the guide, 
said, "This is pretty epic ... The 
last trip really was special. You 
really can't realize it unless 
you've been h~re before." 
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r'-l i Green activists 
~I'lsay ~epubli~ans 
t\S . put lives at nsk 

warnings. 
"Their press releases would 

have you believe we're about to· 
pave over Planet Earth, but they're 
in the business of raising money 
and scaring people, and they've 
come up with a convenient bogey· 
man, namely, Republicans:' 

I By Ruth Larson 
THE WASHINGTON TIMES 

But even some Republicans con
cede the party is vulnerable to 
charges of environmental extrem-

The Republicans came to power ism. Rep. Sherwood L. Boehlert, 
with ambitious goals to roll back New York Republican, told The 
environmental laws that they con- Washington Times, "The speaker 
tend stifle economic development, [Newt Gingrich of Georgia] and 
but Earth Day 1996 finds most of whip ['Ibm DeLay of Thxas] have 
those aspirations unfulfilled. both acknowledged that they 

"The GOP came in breathing didn't handle enviionmental is
fire, intent on scaling back the en- sues in the best way:' 

. vironmental regulatory jugger- Mr. Boehlert, who has led ef
naut. One year later, it hasn't really forts to moderate some environ
worked too well:' said John Shan- mental reforms in the House, said 
shan, environmental policy ana- the November 1994 elections 
Iyst at the Heritage Foundation. showed that Americans wanted a 
. A report card on Republican en- smaller, less costly, and more effi-
viroitmental initiatives would cient government. 
likely receive a grade of "incom- "Some of my colleagues misin-
plete:' since reforms of the major terpreted that as meaning the pea
environmental laws remain pie wanted a downsizing of envi
bogged down in the legislative pro- ronmental activities. But people 
cess. weren't saying that ..... they want a 

Still, environmental activists clean environment. So in some' 
remain wary of Republican' plans, ,---
and continue to sound apocalyptic cases I think Republicans over-
alarms. reacted," Mr. Boehlert said. 

"This is the worst Congress on Mr. Boehlert fawrs a measured 
the environment since Earth Day approach: "You don't reform legis-
1970:' said Daniel J. Weiss, politi- lation by repealing it, any more 
cal director for the Sierra Club. than you cure a headache by using 
"They want to take us back to the a guillotine. You fine-tune what's in 
bad old days, when companies can place." 
put anything they want in ~e air Mr. Boehlert objected to Rep.ub-
or water, and nobody can stop lican attempts last summer to at-
them:' tach "riders" to funding bills that 

AdamThierer,aHeritagefellow would have limited the EPKs abil-
in economics, argues that Repub- ity to regulate wafer pollution, 
licans have allowed themselves to sewer systems, radon, and emis-
be thrown on the defensive by such sions from oil and gas refineries. 
charges from the environmental The move, largely thwarted, 
community. nevertheless spawned dissension 

"Liberals and the environmen- in Republican ranks over the di-
tal community frame the issue as rection environmental reforms 
one of hUrting cleanups and put- should go. 
ting lives at risk. The Republicans Mr. Boehlert pointed out that in 
answered, 'Jobs and money. Well, the 16 months Republicans have 
if you pit jobs and money against been in the majority; .they have 
lives, you lose the debate. It's that tackled tough reforms of legisla- , 
simple." tion inwlving clean water, clean 

Peter Kelley, communications air and cleanup of toxic-waste 
director of the Environmental In- sites. 
formation Center, noted that R~ "We could have Superfund re-
publicans are set to wte on a pack- form this year, if the administra-
age of environmental bills this tion would work with us:' he said. 
week, many of them inwlving "But part of the problem is that the 

administration has been maneu-
wildlife refuges around the coun- vering for partisan political advan-
try, as well as fisheries manage- tage. 
ment and rechargeable battery re- Julie Rochman, spokeswoman 
cycling. for the group Superfund Reform 

"They're settling for window- '95, sounded one of the few bi-
dressing instead of substance. For partisan ·notes in her assessment 
example, they're voting on battery of the environmental debate . 

. recycling, but at the same time, "This is ,their [Republicans'] 
they're trying to roll back the Safe f" d' th I d hi 
Drinking Water Act:' Mr. Kelley ll"st ttme aroun m e ea ers p 

lYle, and I think they're trying to 
charged. . be inclusive. They recognize that 

"They're trying to look good on the environmentisll dangerous is-
Earth Day, yet bills to dismantle sue for them, and they're handling 
existing environmental regula- it in a thoughtful and cautious 
tions are still moving through the way:', 
system:' he said. 

House Commerce Committee 
spokesman Mike Collins dis
agreed. By reforming the Safe 
Drinking Water Act, for example,. 
"our goal is to enhance safety by 
giving EPA the flexibility they 
need to target resources on the 
most dangerous contaminants, 
and the ones most likely to be pres· 
ent. Right now, the EPA is on a 
regulatory treadmill." 

John Czwartacki, spokesman 
for the House Republican Confer
ence, said Republicans should be 
proud of their environmental rec· 
ord, despite environmentalists' 
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. A Veto, a Condemnation and Possible Political 
. By ROBIN TONER I ,~ 

.. The Clinton Administration . has 
found a happy alliance with the ;Ito-' 
man Catholic Church on much ot Its 
social welfare agenda, from univer
sal health insurance' to preserving· 

the basic safety net pro-
News grams for the poor. But 

. abortion has always 
~nalysls been the gr!!at divider, 

and In recent days It has 
reasserted Itself with a vengeance as 
a result of President Clinton's veto of 
a bill outlawing a form of late-term 
abortion. 

An Adml!listration that has prided 
itself on It; outreach to Catholics has 
(ound itself rebuked by the Vatican 
and denounced by the nation's Cardi
nals. And the rift has furnished am
munition to the PreSident's pOlitical 
.opponents who assert that It shows 
Mr. Clinton Is outside the main
stream on a fundamental question of 
values. 

In the short-term, Helen A1vare, of 
the Bishops' Office of Pro-Life Activ
ities, said her organization was con
sidering a postcard campalgn In the 
churches to urge Congress to over
ride the President's ·veto. And the 
Cardinals vowed to "do all we can to 
educate" their congregations on the 
p'focedure, which opponents call 
"partial-birth abortion," and Mr. 
Clinton's role In allowing It to contin
ue. 
. But the longer-term polltlcallmpli- . 

cations are less clear. Catholics are 
IlQnsidered a slgnlficant vote In the 
1996 campaIgn and thus the focus of 
much strateglzlng In both parties. 
But few analysts would argue that 
this vote can be handily delivered by 
:hurch leaders, even If they choose to 
try. "They can no more deliver the 
Gatholic vote than the labor unions 
can deliver the labor vote," said the 
Rev. Thomas J. Reese, a senior fel
low at the Woodstock Theological 
Center at Georgetown University. 
"We're dealing with an adult citizen
ry that makes up Its own mind while 
looking at a large number of Issues." 

A poll last week by The Los Ange
.les Times showed that the public was 
divided almost evenly on how the 
veto would affect their vote this fall 
- about a third said It would make 
them more likely to support Mr. Clin
ton, a third said it made them less 
.likely, and a third said It would make 
no difference. The poll found that 
Catholics were no more· likely to 
leave Mr. Clinton over the issue than 
non-Catholics. 

_Some Democratic analysts argue 
that any voter likely to break with 
Mr. CliDton over this single issue was 
already with the Republicans, whose 
platform Is staunchly opposed to le
galized abortion. 

Still, White House officials were 
hardly unaffected by the Vatican's 
thundering condemnation of "a 
shameful veto that in practice is 
equivalent to an incredibly painful 
act of aggression against innocent 
human ·life." 

CRITICISM OF CUNTON DEFENDED 

John Cardinal O'Connor, the Arch
bishop of New York, defended the 
Roman Catholic Church's right to 
criticize President Clinton. Page B3. 

At Issue Is what many medical 
officials. say Is a relatlv~ly rare pro
cedure, performed after 20 weeks of 
'gestatlon, in which a fetus is partial- . 
Iy extracted and Its skull collapsed to 
allow the head to pass more easily 
through the birth canal. Opponents of 

. the ban say that the procedure is 

sometimes necessary to protect a 
woman from serious health conse
quences. Mr. Clinton. sought an 
exception for such cases, but sup
porters of the ban argued that a 
health exception would be far. too 
loosely Interpreted. 

Administration officials said they 
had held numerous conversations· 
with church· leaders In .the months' 
leading up to the veto. The White 
House created the formal position of 
"Catholic liaison" last fall, and Its 
current occupant, John Hart, said he 
has met often with church officials 
on a variety of Issues. 

"There's far more In common 
than what separates us," Mr. Hart 
said. "We recOgnized the serlousnes 
of the issue that separates. us, and we 
respect that But the President de
pends on the Input of the catholic 
community on the development of 
social policy here." 

Mr. Clinton, a Bl.IPtist, graduated 
from a Catholic university, George
town, and has numerous Catholics In 
his Cabinet and on his staff. And 
Father Reese said the PreSident 
"finds himself very comfortable 
with the language and the values" of 
much of the Catholic social te_a~hing~ 

he absorbed at Georgetown. 
Stili, Father Reese said of the 

Bishops, "This is not a group that 
can be bought off by supporting cer
tain parts of their agenda and not 
others, especially when they think 
this is one of If not the most Impor
tant issue facing the country." 

Ed Gillespie, communications di
rector for the Republican National 
Committee, said this latest debate 
simply underscored the extremeness 
of the President's views., "The 
Pope's rlglit and Clinton's wrong," 
Mr. Gillespie said. "If he won't ac
knowledge the heinousness of this· 
procedure, there's no abortion that 
he'll say is wrong," 

George Stephanopoulos, a senior 
adviser to the President, countered, 

\ 

Fallout 

._---- -------

"What's shameful here is the politlW
zation of this by the Presldent's.6~ 
ponents in the Republican Party.~' 

In the end, the political fallout for 
Mr. Clinton In this rift may be subtle: 
A President who has taken pains to 
address the voters'· concerns about 
values, from violence on television to 
uniforms In schools, and a PreSident 
who clearly understands the Impor
tance of religion in many Americans' 
lives, now finds himself on the other 
side of a, painful moral debate with 
the leaders of the Catholic Church. 

Mark Mellman, a Democratic pon
ster, minimizes the actual Impact on 
voters, ·but added, "1'ou'd certainly 
rather not be in a situation where you 
have church fathers' comlng_ after 
you." 

--~ 
-THE NEW YORK TIM, -
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. O'Connor Backs Criticisti 
·'.411 

Of Clinton Abortion Vet&. .. 
I 

Says Foes Are 'Trying to Muzzle' Church.::~ 
.' . ·,"11 

By NORIMITSU ONISHI 
Responding to accusations that the 

Roman Catholic Church was inter
fering In' a Presidential election, 
John Cardinal O'Connor, the Arch
bishop of New York, yesterday de
fended the church's right to criticize' 
President Clinton's veto of a bin out
lawing some late-term abortions. 

In the first few minutes of a ser
mon during Mass at st. Patrick's 
Cathedral, the Cardinal aimed his 
remarks at those "who very quickly 
denounced" Pope John Paul II, who 
condemned President Clinton's deci
sion on Friday as "a shameful veto 
that in practice Is equivalent ~o an 
incredibly brutal act of aggression 
against innocent humans." 

Critics of the Pope's statements,: 
Including Mayor Rudolph W. Giuli
ani, questioned last week whether 
the church should issue opinions ori 
political matters. 

"It is a not-so-clever way of trying 
to muzzle the church," the Cardinal 

. said of the criticisms. "If the church 
here in New York,' the church in 
Rome or anywhere else were to re
frain to address such crucial Issues 
of public policy simply because an 
election campaign is being waged, 
then the church would never" be able 
to address' these Issues. 

"The church will not be silenced 
simply because of an election," he 
added. 

The Cardinal's remarks came a 
week after . he equated late-term 
abortions with outright Infanticide, 
and a week and a half after PresI
dent Clinton's veto. Although Cardi
nal O'Connor used St. Patrick's pul
pit yesterday to broadly defend the 
church's right to voice opinions on 
policy matters with moral dimen
sions, he also seemed to be respond
ing specifically to comments made 
by Mayor Giuliani on Friday:' 

Asked about the Pope's criticisms, 
Mayor Giuliani, who Is Catholic, 
said: "Such direct involvement in 
politics is not a good Idea, becaUse I 
think it confuses PeQple. I think that 
religious Institutions, including the 
Catholic Church, have every right to 
do everything they can to persuade 
their members and others as to their 
moral views. That can be done with
out focusing on a particular political 
figure, in this aase the President of 
the United States." 

At the heart of the controversy Is a 
relatively uncommon abortion pro
cedure, called intact dilation and 
evacuation, that is performed after 
20 weeks of gestation. The Govern
ment does not keep records on how 
often the procedure is performed. 
The bill would have barred it except 
when the mother's life was threat
ened by a "physical' disorder, illness 
or injury"; opponents said that lan
guage did not allow for cases where 
the pregnancy itself threatened the 
mother's life. In vetoing the bill, 
President Clinton said the operation 
is sometimes necessary to safeguard 
the health of women with troubled 
pregnancies. 

Opponents call the procedure 
"partial-birth" abortion because the 
fetus's feet are extracted first and 

.-• 9i 

DIVISION OVER ABORTION 

The Clinton Administration prizes& 
alliance With the Catholic Church.bilt 
now is at odds with it over the issrtl! 
of late-term abortions. Page B7.· :~ 
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the skull Is broken before being sUS
tioned through the birth canal. The 
Pope compared the procedure to in
f8l)ticide; saying It "morally and eth
ically imperjls the future of a society 
which condones It." . 

The President's Catholic liaison, 
John Hart, said the White House rec
ognized the. serious diviSions' be
tween Its position and the church~s. " 

In his criticisms of politicians Yes
terday, Cardinal O'Connor carefully 

. avoided mentioning any official by 
name, referring to the President only 
as the "chief executive of our land." 

But the Cardinal reiterated the 
statements made Ily the nation's 
eight cardinals last week In a letter 
to the President, in which they said 
they would urge Catholics to voIce 
their oppOSition to Congress. Al
though the Clinton Administration's 

. stands on social issues like immigra
tion and welfare are close to" the 
Catholic Church's, abortion remalns 
a potentially explosive Issue m. a 

:·Ia 
,~. 

Continuing to argue 
over how closely a ~ 
church should be ".~ 

involved in politics~. 

year when Catholic votes are consid
ered crucial. 

"This city will in the future have 
an election campalgn for the 'mayor
alty," the Cardinal said. "The state 
will have an election campaign for 
"the governorship. There will be, of 
course, an election campaign for the 
Presidency." 

Asked yesterday to respond to the 
Cardinal's stance, the Mayor and 
Gov. George E. Pataki disagreed on 
the role the church should play in the 
political world. Although Mayor Giu
liani sald he believes the Cardinal 
has the right to !lrgue moral posi

"tlons, he repeated his concerns of 
last week. "I think this debate should 
be conducted in essence for the con
science and for people's souls, and it 
should not get Into the political de
bate about for whom to vote and how 
to make that decision. When that 
happens, then you end up making it 
appear, even if you don't want "to, 
that a religious group is getting in
volved in politics." 

. But Governor Pataki, who also is 
Catholic, defined the church's role as 
open-ended: "I think the church has 
every right to speak out on issues 
that they consider to be of imPQr
tance. And they have every righ~'to 
speak out and criticize political deci
sions and politicians who make those 
decisions." 

THE NEW YORK TIMES 
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"JVew Questions 
On Donations 
Made by Gopp,c 

WASHINGTON, April 21 (AP) ...:.:. 
The political action committee once 
headed by Speaker Newt Gingrich, 
Gopac, worked on behalf of Republi- . 
can state and local candidates with
out submitting required reports in 
some states, The Associated Press 
reported today. 

The political action committee, 
which concentrated on aSSisting low
er-level Republican candidates, ac: 
know ledges that It was active in aid
ing state and local Republican cam
paigns in 1990. Mr. Gingrich stepped 
down as Its leader In May 1994. 

But the A.P. checked 18 states 
where Gopac sald It had spent mO,ney 
in that year and found no reports~on 
file with state elections officla1$-in 
four of them: Colorado, New YQii(, 
Texas and Wisconsin. Incomplete "re
ports were avallable In five others: 
Georgia, California, Michigan, Mis
souri and Mississippi. 

Gopac's executive director, Lisa 
B. Nelson, sald the group had filed 
proper reports wherever they were 
required, but she could not explain 
why some states had no such 
records, which they are required by 
law to keep. 

"It could be that the files of some 
of these states are as Incomplete' a.s 
some of our records are," Ms. Nelson 
said. 

In late 1990, Gopac sent Its mem
bers a mailing detailing Its 1990 eIl,!c
tlon activities on behalf of lower
level candidates. In Colorado, Gopa!: 
contributed $9,700 to seven state-lev
el political candidates, It Said. 

Colorado election officials have"no 
record of those {ionations, despite 
rules that all contributions exceediitg 
$25 must be reported. . 

New York officials have no record 
of two $2,500 contributions' Gopac 
gave Republican campaign commit- . 

, tees in that state, even though l!lws 
requiring that PAC donations· of 
$I,OjlO or more be reported. 

Records in Mr. Gingrich's home
state of Georgia show that Gopac' 
reported spending $6,000 there in 
1990, none of it for individual candi
dates, But Gopac's own report fo'r 
1990 said nine Georgia candidates 
had split a total of $10,000 in cam
paign contributions in that year. 

Gopac also filed no disclosure 
forms in Texas, despite a state law 
that requires reports from any PAC 
that makes more than 20 percent of 
Its total contributions there or gets 
donations of more than $100. Gopac's 

. records show that 42 percent of Its 
1990 contributions went to Texas and 
that numerous donors gave $100 or 
mor~ ... 11:"!(I~·rtl· JGm .11:.i·J ! ........ >. 
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. ,Nation's 'cardinals 
. blast I shameful veto' 
; of abortion measu're" 

By .l&hard Szc zepOlIC7l'lSlci' . 
~ $TAN)ARI) .,. 

... - -'" ." .. _. "Your veto 'o{ tliisbill is 
. .. beyond co~hension for 

those who hold· human life 

Cardinal j~es' mckey,. . sacred," the churchmen told the 
seven other l.J.S. cardi-' president '1t will ensure the 

. nals and the president of continued use of. the most 
the National Conference of· . heinous act to kill Ii tiny infant 
Catholic Bishops wrote a ''virtu- ~ just secOnds from taking.his or 
ally unprecedented" joint letter her first breath outside the 
1\Jesday to President Clinton 

. expressing "deep sorrow and 
dis~y" . over his presi!1ential 
veto ~f a bill that would have 
outlawed partial-birth abortions. 

Last Wednesday, the day he 
vetoed the measure, President 
Clinton wrote a personallener to 

. diidinal Hickey, -defending hiS 
decision to keep the abortion' 
procedure readily available to 
women. 

womb;" 
The lettec was joiritly signed 

by ·Cardinal Hickey, Chicago 
Cardinal Joseph Bernardin, 
Philadelphia Cardinal Anthony 
Bevilacqua, Baltimore Cardinal 
William Keeler,' . Boston 
Cardinal Bernard Law, Los 
Angeles Cardinal Roger 
Mahony, Detroit Cardinal Adam 
Maida and New York Cardinal 

Carcrmals' letter, page 6 



'. 

SIandanI April 18. 1996 

~12M~SOF~P~G~ 
JIIUIII Booklet - No ObUgatJon ~ 

Cau 301-924-2660 ~ 
Robert H. Lacey Jr. lnveotment ExecutlYe 

JIloo ...... Caht IDe. 
lntegrlty S1nce 1890 

2810 Ookl _ Road. Brookevtl1e. /'\D 20833 
Member. Boston and New Vorl< Stock Exchange 

-.... rtASD and 5U'C ~ 

Wellington 
Pharmacy 

located In MaIn lobby of ProvIdence HospItal 

1160 Varnum St., N.E. 
WashIngton, D.C. 

202-832-2200 

Complete Pharmacy SelVice 

Diabetic Care Center 
Information Center 

Pharmacy Consultation Available 
Senior Citizens Discount 

Loyola Retreat House 
A Jesuit Rdrtot Bouse on the Potomac 

FaoJkuer, MD 20632 (JOl) 870-3515 

~. 
Retreat for Separated and 

Divorced Cathones 
MIll 24-261b 

Tbane: Based 011 AoIbOnII de MellO, SJ.. me1hods 
OIrecIW: UJm. R. 01lrlen. IlIA. .... Oiv" 

ReseM1\oDs: lJOIl 810-3515 

Lord. I Want To Be Healed 
a ClIarismaffI; Healrul Retreat 

IIIIIb 
SIster RuIbano Williams. OJ', 

and 
Sisler /Jnda Anne Rallan!, A.s.c. 

June 14,16. 1996 

Ourin,lhis weekend. we 'W1n so 10 the Lord for the hea1in, we need. The 
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out wounded emotioas and our bidden addictions. Wc'JI loot. at waY' in which 

co dependc ..... ) plays its part in .n of dti~ And in Eucharist. 

l
leaCbiDp. Qlrid time. music • .twing. one! "'olin, pray" .... 
wiD pal ounelY'tS into the lavina; hands of Jesus with the· 
coufidCDce IhIl be will heal us. 
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Cardinal's leHer 
frorw page 1 

John O'Connor. Also signing !he lener was 
Oeveland Bishop Anthony Pilla. presidenl of !he 
bishops' coofcnn:e. 

"Mr. President. you and you alone had !he 
c:boice of wbe1her or DOt 10 allow children, 
almost completely bom. 10 be killed brutally in 
partiaJ-birlb abonions," !he chun:hmen wrote in 
!heir letter, "Your choice was to say 'yes' and to 
aDow thiJ killing more akin 10 infanticide !han 
abortion to continue." \ . 

The bishops said !hey soughllO "under=", 
our resolve 10 be wuemitting and unambiguous 
in our defense of human life." . 

AI1hough !be mcaswe contained an cxeinplion 
for cases wb= !be life of !be modter is tIutalened. 
0in1Oll said be vetoed the bill because it did nOt 
contain a "serious adverse health consequeras" 
cJau<;e. The presidcIII maintained such a clause 
wooId allow !be pro<:tdW"e in cases wb=!here was 
DO< 8 dmct IhrealIO the modter's life. 

Tn !beir conespondence. the churchmen exam
.lined the president's profesSed reason for veto
ing the measure, and offered !heir response. 

" 'Health.' as !he courts define it in !he context 
of abortion, means virtually anything tbal has 10 
do with a woman's overall .'wen-being.'" !he . 
churchmen said. "Most people have no idea thal 
if a woman bas aD abortioD because she is DOt 
manied. !be law considers thal an abortion for a 
'health'reason." 

They also noted tbal previous cOurt decisions 
have found !hat being 100 old. being !DO young. 
being emotionally upset by p"'gnaocy or baving 
a pregnancy interfere with schooling or a career 
can also be defined as "health" reasons to have 
an abortioo. "As you know and we know, an 
exceptioD for 'health' means abortion on 
demand. "!hey IOld the presidem. 

The churclunen vowed to instruct Catholics and 
.. other people of good will" to do aU they can to 
urge Congress 10 ovemde .. tlUs shameful WIO." 

"Mr. President. your action on Ibis mallet 

takes our nation 10 a critical turning point in its 
treatment of helpless buman beings." the lelleT to 
Ointon said. '1t moves our oation one step fur
ther toward acceptaoee of infanticide ... (and) it 
sounds an alann that public officials are moving 
our society ever more rapidly to embrnce a cul
ture of death." 

Meanwhile, Ointon soughl to defend his veto 
of !he bill by writing a peTSonal page and one
half lelleT to Cardinal Hickey. Cardinal Hickey 
has been in the forefront in the banle to get !he 
legislation passed and approved by the presidenL 
1be canlinal eartier had wrinen three lene .. to 
Ointon, urging him 10 sign the partial-birth abor
tion ban inlo law. During Holy Week. Cardinal 
Hickey also helped lead a prayer vigil oUlSide !he 
White House that drew an estimated 800 people I 
on a rainy nighL I 

In his letter to Cardinal Hickey, Clinton said I 
his decision 10 suppon continued use of the pro- I 
cedure came after '1 have studied and prayed I 

about (it) for many months." He said tbal while i 
he opposes !he use of such procedures, he sougJtt I 
a "bealth" exceptioD 10 any legislation seeking 10 

clUb its use. I 
'1 am against late-tenD abortions and have 

Ioog opposed dtem except where necessary 10 
protect !he life or health of !he mo1her." 0i11lOll 
wroIe to !he canIinaI. "In short. I do DOt IIIJlPOII 
!he use of this (partial-biI1h abonion) procedure 
on an elective basis where it is nOI necessary 10 
save !he life of !he woman or prevent serious 
risks to her beaIIb. " 

'T'be president also sought to explain wby the 
1. '1ife exoeption" in the version he vetoed was 

unacceptable to him. He said it ''fails 10 COva" 

cases where !he doctor believes DOt !hat !he 
mo!her's death is probable. bot rnlher tbat, with
out !he procedure, serious physical harm. often 
including loSing !be ability to have more chil
dren, is very likdy to occur." 

ClintoD wrote thal while be recognizes 
Cardinal Hickey's "desire to eliminate !he use of 
a procedure you see as irthwnane," he consideltd 
it "even more inhumanc"l0 disallow partial-birlb 
abortions without the exceptions he soUghL 

1My also noted that's court deci
sions hem! found that c::;" 100 old, being 
100 young, being ernofioo dIy upset by 
pregnancy or having a pregnancy inIar
rete witt. schooIinri Or a career can also be 
defined as "heaIi!. reasons to hem! an 
abor1ion. • As. you know and we know, an 
exception for "-lIb' means abor1ion on 
demand: they told the president. . . 

Supponers of the baD have pointed out !hat !he 
procedure is used mostly for elective reasons. 
The canlinals noted tbal abortionists have testi
lied tbal !he method is Ill1IIeCeSsary and danger
ous to women. 

Cardinal Hickey and !he odter bishops are DOW 

womng to muster suppon for a congressional 
override of !he veto. Although !he legislation was 
backed by both Democrats and Republicans in 
the House and Senate, it did not pass by enough 
vOles 10 override Clinton's velO. 

Gacb of Maryland's lawmak:ers "'presenting 
.l...Jpans of !he stale located wilbin !he b0und
aries of !he Archdiocese of Washington voted 
against !he ban. They include Senators Barbar.I 
Mikulski and Paul Sarbanes and Representatives 
Constance Moren.. Steny Hoyer and Alben 
Wynn. The cardinal has wrinen to all of those 
congressional membe~ asking them to overTide 
!he velo. 

'"Clearly Ibis mistake must be reversed. and I 
am depending on your moral sensibility to 
change your previous vole which has been in 
favor of Ibis kind of carnage," the cardinal wroIe 

the lawmakers. 
Reminding each of the IaMnakers !hat "Ihe J1lI!ior

tty of your constilUeJ1\S lind !his abortion practice 
~~ .. the cardinal !Old !hem !hat "moral and 
poIitiaII pruden:e wroId dictate !hat you take the 
appropriaIe actiaIs ID overrido !his veto." 

In his weekly column in the Carholic 
Srandard, Cardinal Hickey asked Catholics and 
other citiuns to write 10 !heir Congress members 
and tuge !hem to override !he presidential veto of 
the pariial-biI1h abortion baD. 



" 

Whose humanity 
will be denied next?' 
Pro-life leaders 'assail president's veto 
on proposed partial-birth abor:tion ban 

By Richard Szczepanowski 
CA1HOUC STANDARD -

. pro-life supporters reacted 
with outrage and anger to 
President Clinton's veto 

last week of a bill that would 
ban a fonn of late-tenn abor
tions knOwn as "partial-birth 
abortions." 

Local and national religious 
and civic leaders assailed the 
action by the president, and some 
have contended that the veto 
could become a major issue in 
this fall's presidential campaign. 

"By a stroke of a pen, 
President Clinton vetoed a bill 
that would have prevented doc
tors from killing completely 
formed children practically at 
the moment of birth," Cardinal 
Hickey said "If we deny the 

. hwm.mity of a child as it is being 
born, whose humanitY will be 
denied next?' 

Earlier, Cardinal Hickey had 
written to Clinton three times, 
pleading with the president to 
"exercise moral authority" and 
not veto the measure. The cardi-

Presoden(s veto, page 7 
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President's veto 
from page 1 

nal called the partial-birth abortion procedure 
"abortion on demand of the most heinous type." 

Less than two hollI1i after the presidential veto, 
Cardinal Hickey issued a strongly worded stale
ment condemning the action, saying it should be a 
matter considered by voters later this year. 

"Not only Catholics, but all Americans who 
respect life should sit up and take notice," Cardinal 
Hickey said. "Thoughtful Americans should keep 
this in mind as they ponder their choices on elee
tion day." 

Tom Grenchik, director of the archdiocesan Pro
Life Office, said thai with his veto ''President 
Clinton bas once again proven thai be is the most 

aggressive and dangerous promoter of abortion in 
the world. " 

"His veto pen bas rIlI,Ide lawful the brain-suck
ing deaths of partiaUy born infants," Grenchik 
said. He added that the veto shows the president to 
be "the I1IIIical pro-abortion extremist ... (and) 
morally bankrupL " 

Boston Cardinal BemanI Law, cbainnan of the 
U.S. bishops' Committee for Pro-Life Activities, 
denounced the veto "not only from the resotm:eS 

of our faith, but also as a citizen. " 
"No Jbetoric about 'safe, Jegal and rare' abor

tions can camouflage the nanm: of this presidential 
veto," Cardinal Law said. '1t is a declaration of 
unconditional support for abortion ... WIder any 
circumsWlces and by any means whatsoever, even 
those bordering on infanticide." 

A recent poll conducted by the Tarrance Group . 
showed that 71% of all Americans and 65% of 
those who identify thmIselves as "pro-choice" 
supported a ban on partial-birtb abortions: 

"President Oioton's veto of (the) legislation ._. 
represents flawed moral leader>hip that runs fun-

. damentally contrary to the beliefs of an over
wbelming majority of Americans." said John E. . 
Curley, pesident and CEO of the Catholic Health 
Assocation of the United States, an organization of 
oiore than 1,200 Catholic-sponsored beaItb facili
ties and organizations. 

Curley' said the prcsidcntal action represented 
"8 fw1ber deterioration in respect for human 

life and 8 fw1ber coarsening of our self-under: 
standing as 8 civilized sOciety." 

In vetoing the ban, the president said thai while 
partial-birth abortion "appem inhuinane," such a 
procedure is "potenIiaIly lifesaving __ (and) cor
Iainly bealth-saving." The biD did contain an 
exception allowing the procedure in cases wbcn 
the mother's life was at risk, but the president bad 
sought an exemption for other beaItb reasons. 

10 performing the procedure. 8 doctor grabs the 
feet of a fetus with forceps. and pulls the body up 
to the bead, through the binh canal The doctor 
then Stabs surgical scissors into the base of the 
baby's skull. aeating an cpening to insert a 
catheter to suction out the baby's brains. This caus
es the baby's skull to coUapse. allowing easy 
removal of the head to complete the procedwe. 

'1n cnb" to pay 8 political debt to pn>-abortioo 
IICIiW1s, ~ Ointoo wiD aIJaw thoosarMh <iliv
iDg. Jat&.tmn babies to be mosdy deliYemI and then 
painfuDy killed." said DcaIgIas Jdmsoo. IegisIatiYe 
~ <i \be NaIionaI Riglllto Life ClWIIII!jrw: 

In caanooies madring his __ <i tile biD. 

Clinton appeared with five women, including one 
who identified herself as 8 Roman Catholic and 
another who called het.clf ''pro-life.'' Each said 
they undelwent the ~ because of health 
problems. and they were supportive of the presi
dent's action keeping the abortion method available. 

"What America should understand from this 
veto is that President Clinton is defending the 
killing of live, kicking babies who feel pain and 
who are a mere three inches from bir1h," said 
Michael A. Ferguson, exeeutive director of the 
Catholic Campaigri for America. 

\ 

U e added that ''President Clinton bas done a 
.l..lgreat disservice to tile American Catholic 
community, which is unified in its rejection of the 
heinous Partial-birth abortion (method)." 

As Congress crafted the measure, Clinton 
vowed he would veto any partial-birth abortion 
ban that did not include a "health of the mother" 
exemption. Suppot1elS of the measure on both 
sides of the aisle said such an exemption would 
virtually gut the biD of any strength. 

'1t is also well known that a 'health' abortion. as 
interpreted by the Supreme Court. includes rea
sons having to do with a woman's marital status 
and age; as well as for any reason relevant to a 
pregnant woman's social or emotional 'well
being.' " Cardinal Law said. '1n other words, the 
exception the president insists upon would only 
ensure the continued practice of partiaI-birth abor
tion for virtnaIIy any reason whatsoever." 

The "health of tile mother" clause. pro-Iifers 
have insisted, could be twisted to fit just about any 
case in which a woman sought an ibortion. 

"Most partial-birth abortions are conceded to be 
purely elective, but the legal language demanded 
by President Ointon would not prevent a single 
partial-birth abonioo," Johnson said. 

Most pro-life advocates called on Congress to 
override the veto. "We strongly urge Congress to 

· override this indefensible presidential' veto and to 
· begin to bring a modicum of sanity to tile abortion 
debate in our society," Cardinal Law said. 

While tile measure passed both the Hoose and 
the Senate with wide bipartisan support. it appears 
tbete are not enough votes for an ovenide.. 
· Many see abortion as major campaign issue in 
this election year. Apparent Rq>ublican presiden
tial candidate Sen. Bob Dole of Kansas does not 
support the procedure. He bas said the procedure 
'"llII1i the line between abortion and infanticide." 

"Since President Oinion cannot accept this very 
modest restriction on abortion, it is clear there is no 

. restrictioo, under any c:ircumStance. for any rea
son. be would accept, .. Sen. Dole said 1bis is the 
definition of abortion-on-demaod and tile defini
tion of 'extremist' on this issue." 

OIA president Curley said the veto "positions 
the president on the extreme end of the abonion 
debate, and in this regard represents 8 serious 
political miscalculation." 

Ferguson also called on Catholics to remeinbc:r 
the __ at election lime. Calling the veto an 
"alienation by the White House of Catholic 
Aniericans," be said, "CaJbolk Americans will not 
forget in November that we .-s • presidem who 

. will promote a raped for aD human life." 
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From the Staff 

The ,abortion pr~sident 

S
illy me. Up until a week ago Wednesday. I actually thought President Clinton would 
not veto legislation that would ban a most groesome IijId disgustiJlg procedure known 
as "partial-birth abortion." ;, , ' , , 

Ip my heart of hearts. I really thought the president would ~ the noble thing and sign the 
baJi into law. ',.;. . 

• ,,.:-. v;. . 

I know Clinton is a staunch promoter of abortion. and I know that from his very first day 
in office he has done everything he could to make abortion as easy 
and as available as, say, getting a tooth pulled. But, I honestly 
thought that even this man would be sickened enough by die pro-
cedure to distance himself ~m it Like I said, Silly me: ' 

The reason why this method of abortion is called "partial-birth" 
is simple: using forceps, a doctor grabs the feet of the baby from 
the motlier's womb. and pulls the body up to the head, through the 

. birth canal. ~ doctor then stabs surgical scissors into the base of 
the baby's skull, creates 'an 'oPening, and inserts a catheter to suc
tion Out the baby's b~s. This causes the baby's'skull to collapse; 
allowing easy removal of the head to complete the procedure. 

And what does our president say about all of this? He concedes that the procedure 
"appears inhumane." Appears inhumane? Sorry, Mr. President, but it Is inhllDl8lle. Foroeps 
grab a human's legs. A catheter suctions out a human brain. We are not talking about a mere 
mass, of cells. We are talking about human life. _ 

In preparing my stories on reaction to the president's veto, I hean,i a lot o(comment that this 

homllie and undefendable procedure bot'derS on infimticide. I disagree'. This ;; infanticide. 
PreSident Clinton. who likes tD paint bimSeIf as a middle-of-the ioad moderate on this 

issue, promised to make abortion "safe, legal and rare."Wbat has. he done to make abortion 
rare? Nothing. In fact, all of his !lClions disprove that claim. In every inStance. he has pr0-

moted measures that inciease access' tD abortion on deuland. 
ClintDn's veto of thiS bipartiSan bill goes ~yond some sort of devotion to the idea of a 

"women's righuo choose" or b.acldng.the esotCric ideal of one having "control over one's 
body." This is outright support for, indee:d promotion of, a specific procedure that rips a baby 
- not a glob of tissue, but a baby - from his or her mother's womb. 

There has been much ballyhoo about this presidential action alienating the "Catholic 
vote." Wbilc I am proud to be a part of a religion so identified for its indefatigable support 
of life. this is not ,merely a Catholic issue. A Tarrance Group poll found thai 71% of all 
Amciricans and 65% of those who identify themselves as "pro-cllOice" supported a ban on . 
partial-birth abortions. Naturally, anyone of good will would 

Clinton relished his veto of the bill. Look' at the flourish with which he did his dirty work. 
He hustled out five women who said they underwent the abortion and now support it as a 
viable procedure. one of those women identified herself' as a practicing Catholic. The 
woman may identify herself as a Catholic, but she is not following what the Catechism of 
the Catholic Church says. It notes that ''formal cooperation in an abortion constitutes a grave 
offense. The Church attaches the canonical penalty of excommunication in this crime against 
human life" (# 2272). 

This lady can identify herself however she wants; just as our "safe, legal and rare" presi
dent does. No matter what they call themselves, they oUght to hang their heads in sorrow. 
And those of us who see this deadly procedure for what it is ought to pray to God for them 
to recognize the truth. 

- Richanl Szczepancwski 



With deep sorrow and dismay' 
Text of cardinals' letter 10 president on partial-birth abortion ban velo 

TIfoUowing u 1M lat t{ a lette, Itand-<kliw,"" 
to 1M W/UIe House 1IIesday reganling 1M pres

, idmt) _mJ wto <f. a congressional bill IhDI 
would have bonnI!d partial-birt" abortions exctpt 
when 1M nwlhL'~ lift war at risL The /Liter, addressed 
to President Qinkm. war signed by CmtIinal Hickey 
and seven OIM' American cantinab, along wil" 
Ckveland Buhop Antlrony Pilla, 1M presidenl of /Itt 
National Cor{tl't1fU ofCatltolk Buhops.} 

Dear President 0inI00. 
It is with deep SOITOW and dismay that we rtsPooo 10 

your April 10 veto of the Panial-Birth Abortion Ban 
Act. 

Your velO of Ibis bill is beyond comprehension for 
those who bold human life sacred. It will ensure the 
continued use of the most heinous act 10 1cill a tiny 
infant just seconds from taking his or her first breath 
outside the womb. 

At the veto ceremony, you told the American pe<lpIe 
that you "had no choice but to veto the bill." Mr. 
President. you and you alone bad the choice of whether 
01"'1101 to allow children a1most completely born, to be 
killed brutally in partial-birth abortions. Members of 
both Houses of Congress made their choice. They said 
NO to partial-birth abortions. American women voten 
bave made their choice. According to a February 1996 
poD by Fairbank. Maslin, Maullin & Associates, 78'1> 
of women vO!hers said NO to partial-birth abortions. 
Your choice was to say YES and to allow !his 1cilling 
more akin to infanticide !ban abortion to continue. 

During the veto ceremony, you said you bad asked 
Congress to change H.R. 1833 to allow partial-birth 
abortions to be done for "serious adverse bealth COQSOo 

quences" to the nlOlher. You added that if Congress bad 
included that exception, "everyone in the world will 
know what we're talking about." 

On the cootraty, Mr. President. not everyone in the 
world would know thai ''beaItb. " as the courts define it 
in the context of abortion. means virtually anything 
thai bas to do with a woman's overall ''weD-being." For 
example. most people ba:ve no idea that if a woman bis 
an abortion because she is DOl married, the law consid
m thai an abortion for a ''beaIth'' reason. 

Similarly, if a woman is "too young" or "too old," if 
she is emotionally upset by pregnancy, or if pregnancy 
interferes with scbooling or career, the law considen 
those situations as ''bealtb~ reasons for abortion. In 
other words, as you know and we know, an exception 
for ''beaIth'' means abortion on demand. 

You say there is a difference between a ''health'' 
exception and an exception for "serious adverse bealth 
consequences." Mr. President. what is the difference -
legally - between a woman being too young and 
being "seriously" too young? What is the difference -
legally - between being emotionally upset and being 
"seriously" emotionally upset? From your study of Ibis 
issue, Mr. President. you must know that most partial
birth abortions are done for reasons that are purely 
elective. 

It was instructive thai the veto ceremony included no 
physician able to explain bow a woman's physical 
health is protected by almost fully deli vering her living 
child, and then killing that child in the most inhumane 
manner imaginable before completing the delivery. As. 
a mane< of fact. a partial-birth abortion presents a 
health risk to the woman. Dr. Warren Hem. who wrote 

the most widely used textboolc on bow to perform 
abortions, bas said of partial-birth abortions: "I wooId 
dispute any statement that Ibis is the safest procedure to 
use." 

Mr. President. all abortions are Ietb.aI for unborn 
chiIdren.. and many are unsafe for their mochers. This is 
even more evident in the late-term, partial-birth abor-. 
tion. in which chiklren are 1cilled aueDy, their IIIOIhm 
placed at risk, and the society that oondones it brutal
ized in the process. 

As. Catholic bishops and as citizens of the United 
States, we strenuously oppose and condemn your veto 
of H.R. 1833 whicb wiD allow partial-birth abortions to 
continue. 

In the ooming weeks and months, each of us, as weD 
as our bishops' conference, will do all we can to edu
cate people about partial-birth abortions_ We will 
inform them that partial-birth. abortionS will continue 
because you chose to veto H.R. 1833. 

We will also wge Catholics and odICl people of good 
will - including the 65'1> of self-described "pro
choice" voters who oppose partial-birth abortions -to 
do all tfJat they can 10 urge Congress 10 ovenide this 
shameful veto. 

. Mr. PreSident, your action 011 !his mattt:r takes our 
nation to a critical turning point in its treatment 

of belpless baman beings inside and outside the womb. 
It moves our nation one step further toward aCceptance 
of infanticide. Combined with the two recent federal 
·appeals court decisions seeking to legitimize assisted 
suicide, it sounds the alarm that public officials are 
moving our society ever more rapidly to embrace a cul
ture of death. 

Writing Ibis response to you in unison is, on our part, 
virtually unprecedented. It will. we hope, underscore 
our resolve to be unremitting and unambiguous in our 
defense of human life. 

Sincerely yows. 

CanIfnaJ Josepb Bernardln, 
An:bblsbop of Cblcago 

CanIfnaJ Anthony BevDacqua, 
Archbishop of PbDaddpbla 

CanIfnaJ James HIckey, 
Archbishop of Washington 

CanIfnaJ Willlam Keeler, 
An:bhishop of Baltimore 

CanIfnaJ Bernard Law, 
Archblsbop or Boston 

CanIfnaJ Roger Mahony, 
Archbishop of Los Angeles 

CardInal Adam Malda, 
An:bbisbop of Detroit 

Cardinal Jobn O'Connor, 
Archbishop or New York 

Bisbop Anthony Pilla, 
PresIdent, National Conference or Catholic Bishops 



President'sleHer 
to Cardinal Hickey 

TI following is the text of a iener President 
Clinton sent to Cardinal Hickey last Wednesday, 
the day thepresidenr vetoed the partial-birth 

abortion ban.. 

Dear Cardinal Hickey:-
I want to thank you for your letters on H.R. 1833. I 
appreciate and considered the strong moral convictions 
you expressed. . . 

This is a difficult and disturbing issue, one which I 
have studied and prayed about for many months. I am 
against late-term abortions and have long opposed 
them, except where neCessary to protect the life or 
health of the mother. As governor of Arkansas, I signed 
into law a bill that barred third trimester abortions, with 
an appropriate exception for life or health, and I would 
sign such a bill now if it were presented to me. 

Indeed, when I first heard the procedure referred to 
in H.R. 1833 described, I thought I would support the 
bill. But as I studied the matter and learned more about 
it, I carne to understand that this is a rarely used proce
dure, justifiable as a last resort when doctors judge it 
necessary to save a woman's life or to avert serious 
health consequences to her. 

In the past months, I have learned of several cases of 
women who desperately wanted to have their babies, 
who were devastated to learn that their babies had fatal 
conditions and would not live, who wanted anything 
other than an abortion, but who were advised by their 
doctors that this procedure was their best chance to 
avert the risk of death or grave harm which, in some 
cases, would have included an inability to ever bear 
children again. For these women, this was not about 
choice. This was not about having a headache or fitting 

. into a prom dress, as some have regrettably suggested. 
This was not about choosing against having a child. 
These babies were certain to perish before, during or 
shortly after birth. 1be only question was how much 
grave damage was going to be done to the woman. 

In short, I do not support the use of the procedure on 
an elective basis where it is not necessary to save the 
life of the woman or prevent serious risks to her health. 

That is why I implored Congress to add a limited 
exemption for the smaIl number of compelling cases 
where use of the procedure is necessary to avoid seri- , 
ous health consequences. The life exception in the CUf

rent bill fails to cover cases where the doctor believes 
not that the mother's death is probable, but rather that, 
without the procedure, serious physical harm. often 
including losing the ability to have more children. is I 

very likely to occur. I want to say again that if Congress 
will amend the bill as I have suggested, remedying its 
constitutional and human defect, I will sign the bill. 

Again, I thank you for your concern. These are painful 
and sobering issues. I understand your desire to eliminate 
the use of a procedure you see as inhumane. But to elim
inate it without taking into consideration the rare and 
tragic circumstances in which its use may be necessary 
would be, in my judgment, even more inhumane. 

Although I know you disagree with me on this mai
ter, I hope we can continue our dialogue and continue ' 
to work together on the broad array of issues on which . 
we do agree. I need your help and your insight 

Sincerely, 

Bill C1intoo 



Life Issues Forum by Hekn Aware 

Confused? Welcome to the abortion debate 

T he abortion deb~te is placing. me in. serious 
jeopardy of making me downnght cyrucal and 
distJUstful. And if that happens, I can blame it, 

in part, on the conduct of abortion advocates during 
the latest epic stJUggle over partial birth abortion. 
. There is a pretty simple reason why partial birth bas 
caused abortion advocates to behave with even less 
veracity than usual: when 
faced with the facts about a 
particular abortion proce
du~ about the humanity of 
the victim and the brutality of 
the surgery, abortion advo
cates have nowhere in the 
factual universe to run. And 
so they resort to untJUths. A 
Whole host of them. 

Dealing with these gets old 
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fast. Not merely because boldface lies are always pr0-

voking, but also because abortion advocates seem to 
get away with them so repeatedly. As a British preach
er once opined: "A lie will go around the whole world 
and back while the tJUth is still pulling on its boots." 
In other words, before a pro-life group can refute an 
untruth in its first incarnation, it tends to appear in 10 
more publications-a Planned Parenthood fact sbeet, 
congressional testimony, a Boston Globe opinion col
umn, and so on. It's impossible to type, dial or tallt 
fast enough to keep up with it! 

What's even more frustrating is that the pro-life 

arguments regarding partial birth abortion are based 
on the statements of abortion advocates and partial 
birth abortionists themselves. The other side ignores 
their own evidence and offers only anecdotes and the 
uninformed opinions of non-experts. Still, their 
claims receive more public exposure. 

,A few examples tell the storY. The first wave of pub
lic education about partial birth abortion described the 
procedure in the words of one of its practitioners, Dr: 
Martin Haslr.ell. The public was horrified to learn that 
~term infants, mostly delivered outside of their moth
ers, could be stabbed in the head and have their beads 
vacuumed, then crushed, under the guise of Roe v. 
Wade. Elltel' the first Wltruth: wanting to avert disap
proval of killing live infants this, way, the National 
Abortion Federation (NAP) hastily assured the public 
that the cbildren were dead before all the nasty instJU
mentation began! One sligbt problem with its public 
claim - a partial-birth abortionist refuted it He said that 
the vast majority of the babies be aborted this way were 
still alive when be stabbed them. 

N ot to be dissuaded from their campaign to court 

public approval, NAP, Planned Parenthood, and 
the National Abortion and Reproduction Rights 

,Action League (NARAL) then began claiming that it 
was the anesthesia given to the mother that killed her . 
baby. It wasn't the stabbing or suctioning. This claim 
was repeated over and over in newspapers, women's 
magazines, and so on. Pregnant women with sched-

uled surgery were coming to their doctors with 
sweaty, folded magazine articles asking whether the 
anesthesia they would get was the kind that "could 
kill their babies." . 

Fmally' the American Society of Anesthesiologists 
(ASA) could SWId it no longer. Without taking a position 
on the bill to ban partial birth abortions. the ASA made a 
public statement, 'followed by two sworn "''''''",4111 
before Congress. that there was absolutely no credible 
scientific evidence to support the claim that the biby was 
killed by anesthesia. 1\\10 anestbesiologisls ~ said 
that if you gave enough anesthesia to !be mocbcr' 10 that 
it killed the baby, the mocbcr' would be dead too! Having 
made these statements publicly; !be ASA director, a self
avowed supporter of legal abortion. was then sbocIced to 
find that the same media outlets who had quoted the 
false claims of !be abortion lobby never printed his 
expert denials. This doctor couldn't Undcntand why !be 
press wouldn't want to alert pregnant women that it was 
perfectly safe for them to undergo necessaJ)' surgery and 
receive anestbesia. Wouldn't "pro-woman" 0rganiza
tions want women to know this? His genuine confusion 
reminded me of bow a child reacts when first diJccMr
ing that the world is not all goodness and ligbt. 

You poor fellow, I·thought Welcome to the Ibor
tion debate. 

Alvare is director of Pl4nning and Information at 
the SecretGriatlor Pro-Life Activities olthe National. 
Confermce of Catholic Bishops in Washington, D.C.) 



From the Cardinal 

Ask our senators to support life 

l often try to regale my readers with stories from the 
past as a way of illustrating some insight into our 
faith. But this week, I need to sound an alann. 

This week, I want to speak from my heart as your 
archbishop and to ask your cooperation in a very 
important matter. 

M you probably know, last week President Clinton . 
vetoed the Partial Binh 
Abortion Ban Act. This legis
lation would have made it 
illegal for doctors to take the 
life of p8I'!ially born children. 
All abortion, of course, is an 
unjustifiable attack on inno
cent human life, but partial 
binh abortion is particularly 
heinous. It is the killing of a 
fully-formed child about to 
take a first breath. Most so
called "pro-<:hoice" physicians cannot tolerate this 
morally repugnant procedure. Most Americans, even 
so-called "pro-choice" Americans, oppose it. 
Congress passed a law banning it 

By the stroke of a pen, President Clinton vetoed the 
will of the people. But he did more than that He 
moved the country deeper into what Pope John Paul n 
calls "the culture of deadt." By his deciSion the presi
dent made it clear that his administration will not tol
erate any compromise whatsoever on abortion. In a 
word, the president has cast his lot widt extremists in 
the abortion debate. 

Some have called the president's action a serious 
political miacalculation. It is not for me to analyze the 

politics of his decision. My job is to be like a prophet in 
the Old Thstament crying aloud in protest in the streets 
and neighborhoods of this archdiocese. My task is to 
denounce the president's appalling veto allowing the 
continued killing of babies' seconds before their birth. 
My responsibility is to educate those who may be 
<!eceived by efforts to disguise a morally outrageous 
decision in the clothes of compassion. 

We should be aware of two such disguises. 
F1l'St, partial binh abortion is sometimes portrayed 

! as "good for women." Indeed, the president has said 
that partial binh abortion should be legal to protect 
both the life and health of the mother. Evidently the 
president chose not to believe. the well qualified 
experts who testified before Congress that this proce
dure is ngt medically necessary. Even Dr. Warren 
Hern, author of the nation's most widely used abor
tion textbook, does not believe that partial binh abor
tion is good for women. Let me quote Dr. Hern: "I 
have very serious reservations about this procedure ... 
I would dispute any statement that this is the . safest 
procedure to use... It is bad enough that partial binh 

. iIbortion places women at risk; but it is alwaYJi lethal 
to the child! 

. . 
A second disguise offered by our president to justi

n.ty his veto is that the Partial Binh Abortion Ban 
Act is unconstitutional. Again untrue. No court, not 
even the Supreme Court in Roe vs. Wade, ever 
addressed the legality of killing a live, mostly deliv
ered child in the process of being born •. 

The plain truth is that the vast majority of partial binh 
abortions are purely elective. The plain truth is that it is 

April 18, 1996 CathoI"IC Standard 

by James Cardinal Hickey 

well within the power of Congress and the president to 
stop this horrible practice. President Clinton has already 
made his choice. Now it is up to the. Congress to override 
the president's disgraceful veto. 

That brings the matti:r a little closer to home, to our 
1. Maryland Senators, Barbara Mikulski and Paul 

Sarbanes. If you check the record, you will find, 
regrettably, that both senators voted against the Partial 
Binh Abortion Ban Act In other words, they are cur
rently on the side of the president; they are likely to 
sustain his veto. 

With all my heart, I urge you to write to Senator 
Mikulski and Senator Sarbanes. Please ask them to 
change .course. Ask them to vote to override the pres
ident's veto. Ask them to look carefully at the bar
barous practice they are supporting. Encourage them 
to discard the disguises of death and to support life. 

Here is where to write: 

Senator Barbara Mikulski 
709 Hart Senate Office Building 
Washington, D.C. 20510. 

Senator Paul Sarbanes 
309 Hart Senate Office Building 
Washington, D.C. 20510 

I urge you to write them this very day. Don't do it 
for me. Don't do if for any political motive. Do it 
because it is the right thing to do. Do it for the chil
dren. Do it for our nation. Do it because you love and 
respect human life I 
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But Ibm CaIhoIics also vooxI in signifi- with Catholic voters. AI the Cairo be did il 10 belp the mother.;." (1.3 be 
cant numberl; for Ross PeroI, the thin! pany Conference, the CaIhoIic Olllll:b's repre- announced lite veto 1his past Wednesday, 
candidate, in 1992. According to data sentatives waged an uphiD banle to be Presidenl Clinton was photogJ1lphtd with 
offered by the Hibernians, .,; much .,; 29'1> heard, while Elders' comments on stxuali- tearful women wbo said !bey bad pallial-
of the CaIhoIic vw: in one !IaIe, Arizona. . ty favored a pennissiveness. IIIlt in syn- birth abortions for health reasons. The 
went to I'\:rol In many other SIlIII:S IIIOIe chronizBtion with O\lJII:h teaching. president offered their cases as the reason 
!ban2O%0ftheCalholicvotewenttol'mlt. This week, O'Beirne said Oinlon be ve\Otd the ban, even though the mea-

"lbis showed a disaffection with acted out "another defining issue" when sure c:ontainO:I an exception for women 
either (major) party," said O'Beirne. be vetoed the partial-birth abortion baD whose lives were at risk.) 

She alsO said, "lbe more upscale which bad won votes in Congress from But O'Beirne bad the lasl word: "Bill 
CaIhoIics are, the ODe RcpvbIican they are." those who often VOle pro-abortion. POlls Qinton will find bimseIf defending the 

And the issues for voting Catholics in done before lite signing showed dial a indefensible. I tbink it's going 10 be a 
1994 when many Catholic Republicans majority of Americans favcmd banning major problem for him. .. 
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Vatican Rehukes Clinton For Veto 
Reuter 

VATICAN CITY, Aprill9-The 
Vatican accused PresidenfClinton 
today of sbameful action for·vetoing 
a ban on a type of 1ate-temJ 'abor
tion, and the U.S. ambassador voiced 
strong support for the Holy See. 

Inan unusually strong statement, 
chief Vatican spokesman Joaquin Na
varra-Valls said Clinton was putting 
the moral and ethical future of 
American society at risk by legaliz
ing what he caJled an "inhuman pro-
cedure." . 

The U.S. ambassador to the Holy 
See. Raymond Flynn, also expressed 
regret, saying he supported Clinton 
but bad urged him "in the strongest 
possible terms" to back the legisla
tion. 

. I 
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Navarro-Valls expressed the Vati
can's support for a letter sent to 
Clinton by American Catholic 1ead
ers, which said the veto "takes our 
nation to a critical tumiJig point in 
its treatment of helpless human be
ings inside and Outside the womb." 

Clinton said he acted bEicause his 
plea for an exception for mothers 
facing serious adverse health conse
quences was ignored. 

Navarro-Valls said the late-term 
abortion was opposed by many non· 
Catholics, including 65 percent. of 
Americans who otherwise believed 
women should'have the right to 
choose whether to termiDate a preg
nancy. The Catholic Church opposes 
abortion of any kind. 



THE PRESIDENT HAS SEEN 
. Lf-?l-'1f. 

LOS ANGELES 

'The EternityiWithin'~S.igJ:)J~d:Away;:by'a(Hro~ 
• Abortion: Clinton cynically 
used five families' personal 
tragedies to deflect our 
revulsion at the partial birth 
procedure. 

, . , '. ,. .. 

In the process of delivery by parUiIi blrtiL\ . • , 
abortion, ." . ':\J~Rather than deal wIth the fai:tst 

Surrounding himself. with five women,' about partial bIrth abortions' ". ;;~~j~~:;~~~~~i~=~~~ who had. faced during their preg- . . ' .. '. ~;;i 
naneies, and those would >Presldent Clinton chose Instead:t::. brultal'lborUOIl~ 

, use thell! as "pollUcal . : to toe the line drawn by the ; '.' .. 
. . dent proceeded to use \.. . ·.·:i,.I.So does 

__________ ..,-'-_ .. And fraudulently as well. abortIon lobby. • •• We haVe >i~ ','defles' 

The president claimed right and every raason to . 
. parUal birth aborUon is done . the veto·that puts 

On Good Friday, President Clinton VIs-' . serve a woman's life or her futllre .' .• ' : 
ited the scene of the Oklahoma City bomb- .' . or to end thellve. of chIldren So sick one step closer 

By HELEN ALVARE 

year ago. There, he delivered this message: . born alive. The preSident chose to Ilmore 
On Easter, he said, ChrlsUans the world what those who perform' parUal 'bIrth ' ing where so many children were killed one i . they ~Ould 11kely not llye long after be~lng~:,:. !;fj~jG=jir::::~,~:r,~~~~~i~~~~~~~~ll~~~g~~~~~~~~~ 
over wouid "bear witness to our faith" that abortions have said again and agaIn: 
the miracles of Jesus and those of the vastmajorltyofabortlolis.theyperform ' -""---:-.. 
human spirit seen in Oklahoma City, "only purely elecUve. Even those they cal1·.·non~·:, . Or the five women' 
reflect the larger miracle of human' elecUve" would be considered elecUve bY.(:thelrown rlghl TheAislIb!!IIUestnesec:nu-
nature-that there is something'etemal most people. For example. the late Dr·.,·dreri.had the short .':' 
within each of us ... no bomb can blow James McMahon called ~nonelecUve" thOse.: . ' 
away, even from the littlest child, that parUal birth aborUons .. lhatare· pe~ormed·. :; h~~'~~~~:~~:~5~:~ 
eternity which is within each of US," because of the.mother~iiryo~th,or 6eca~e_ ,",.1~o~~m!~ustrY./I88;;; 

Five days later and Easter past, the she was "depress~·\'''· "-::,' ~~~~~~;~lr;,.l:;~~;~e .. ~.\;!,'10~/y' 
president vetoed' a bili that would have We cannot.:tari ,to:.:note:the.·dlsturb~g ~c 
protected the tiniest child from being killed tmplicaUons of\lBlri(!he.alXir~"chfi.dren 

I. 

DRAWING BOARD / ROGERS PERSPECTIVE ON ASSISTED SUICIDE 

Walk a Mile inMyWheelc~ 

DIJ
.~<, ." humane uian conUnulng to :' .. Why is I 

.•.. ", . Quality of life consists of llve In "a chIldllke atate of ~? WI>; 
. ; .;...' . more than the physical; helplessness."· Choice m 

.~ I! Thpv =-rp nnt th,. .,,"',. If,.vnl' 

• 

Cc 



Wider Impact Is Foreseen f6r Bill to Ban Type of Abortion.· 
By TAMAR LEWIN 

Public health officials and doctors 
who perform abortions say the bill 
passed by the House of Representa
tives last week ihat would ban a type 
of late-term abortion is so broadly 
written and ill defined· that It could 
affect many more doctors than origi
nally thought. 

Indeed, they say, it could criminal
ize almost any doctor who performs 
abortions in the second trimester or 
after 12 weeks oi gestation, ~nd 
might force doctors to tum to less· 
safe methods to avoid the possibility 
of prosecution. Some also say that it 
would shrink the pool of doctors who· 
perform second-trimester abortions. 

The sponsors of the bill, and the 
anti-abortion groups they worked 
with, said their goal was to ban what 
they cali "partial-birth abortions," 
in which a fetus at 20 weeks of gesta
tion or· more is partly delivered, ·feet 
first, and then to make it easier for. 
the fetus to pass through the birth 
canal, the skuli is collapsed. 

But the House bill approved on 
Wednesday, the Partial-Birth Abor
tion Ban Act, provides a far looser 
definition, with no reference to fetal 
age or to the specifics of Inserting 
scissors into the neck to create a 
hole through which the brains can be 
suctioned out to collapse the skull. 

The legislation, which will be con
sidered in the Senate this week, says 
only that .. the term 'partial-birth 
abortion' means an abortion In 
which the person performing the 
abortion partially vaginaliy delivers 
a living fetus before killing the fetus 
and completing the delivery." 

That language Is so broad - and 
the term 'partial-birth abortioR' so 
unfamiliar in the medical communi
ty - that many doctors who perform 
o~ly earlier abortions, by the most 
common methods, say they have 
dime procedures that would proba
bly be prosecutable under the law. 
: "I'm sure I've had a situation: 

with a 14- or IS-week pregnancy, 
when the fetus presented feet first. . 
where I did something that· a Fed
efal prosecutor might take to court 
under this language," said Dr. Lewis 
Koplik, who performs abortions up 
tq 20 weeks iJ! Albuquerque, N.M., 
and EI Paso. "The decision about 
what method to use is made in ari 
individual setting, based on an indi
vidual woman's situation. It's not 
one-size-fits-all, and It!Shouldn't tie . .! 
<jon't want to make medical deci
sions based on Congressional lan~ 

, guage. I don't want to be that vulner
able. And it's not what I want for my 
patients." 

Those who drafted the legislation 
said they did not believe it would 
interfere with second-.trimester 

abortions p~rformed by the stand
ard method of dilation and evacua
tion, or D&E. 

.. An element of the crime Is that 
the prosecution has to prove beyond 

. a reasonable doubt that the baby 
was living," said an assistant coun-· 
sel to the Constitution subcommiitee 
of the House Judiciary Committee, 
Keri Harrison, who helped draft the 
bill. "In a D&E, there's not a living' 
fetus being delivered. They're. in 
there suctioning and cutting, and 
what they deliver is .body parts. This 
WOUldn't cover that" 

Ms. Harrison said that in drafting· 
the legislation, she and others had 
rejected speCifying the .gestational 
age or abortion technique It would 
cover. "This isn't about _a viable 

Concerns that the 
legislation's . 
. language is too . . 
ImprecIse. 

. baby, or a nonviable one," she said. 
"And we didn't want anything about 
inserting scissors into the base of the 
skul~ because we ·didn't want them 
to come up with a slightly different 
technique and avoid the statute. 
What we want to make a criine is the 
abortionist starting to deliver Ii baby 
and then killing it." 

About 13,000 of the nation's 1.5 
million abortions. a year are per
formed after 20 weeks' gestation. 
And only two doctors, who perform a 
total of about 450 of these abortions a 
year, have said publicly that this 
method is the safest and best So 
most discussion. of the proposed ban 
has been based on the assumption 
that the method is rarely used, and 
only by a small number of doctors. 

But the National Abortion Federa
tion, which represents several hun-· 
dred abortion providers, says that 
more doctors have recentiy reported 
that they sometimes use the method, 
which they call "intact D&E.". And 
Since the House vote, some gynecolo
gists at prominent hospitals have 
acknowledged that they often use the 
method in late-term abortions. 

"Of course I use it, and I've taught 
. it for the last 10 years," said a gyne
cologist at a New York teaching hos: 
pita~ who spoke on the condition of 
anonymity. "So do doctors in other 
cities. At around 20 weeks, the ·fetus 
Is usually in a breech poSition. If you 
don't have to insert sharp instru
ments blindly into the uterus, that's 

better and safer. problems or are carrying fetuses 
"Even in earlier abortions," the with profound abnormalities. 

doctor continued, "it can . happen Dr. Allan Rosenfield, dean of the 
that after you prepare the patient by Columbia University School of Pub
dilating the cervix, the·.feet move Iic Health and a professor of obstet· 
down, and the procedure might be rics, said that he and a group of other 
covered by this law." . doctors discussing the legislation 

"This legislation would be a dlsas- had been unable to agree on what 
ter for women's health," the doctor the law would cover - but did agree 
said. that it posed a threat to anyone who 

Most of the doctors interviewed did second-trimester abortions. 
said they saw no moral difference "In a standard D&E, the fetus 
between ·dismembering the fetus generally doesn't come out intact," 
within the uterus or partially deliv- Dr. Rosenfield said. "But you might 
ering it, intact, before killing it. very well bring down a leg at the 

Several said they saw the bill as an . start of the procedure, and if the 
opening wedge to outlawing ali sec- definition is a beating heart~poten
ond-trimester abortions - and con- tially any second-trimester abortion 
ceded that anti-abortion groups had coUld fit this btu. My big worry is 
won an important public-relations that if this becomes law, doctors will 
victory by focusing so much atten.-. feel they have to go back to the less
tion on late-term abortions, wbich . safe second-trimester abortion 
are the least common but most methods we did until the 1980's, the 
emotionally fraught procedures.. installation procedures, In which the 

According to the Alan. Guttmacher uterus is flooded with saline Or 
Institute, a private group that .stud- urea." 
ies reproductive health issues, al- . Many of the doctors interviewed 
most nine out of 10 abortions are expressed concern that the leglsla
performed in the first trimester, tion would shrink the pool of doctors 
when the procedure is relatively· willing to perform late-term abor
simple .. About 164,000 abortions a tioils, especially since many of these 
year are performed during the sec- doctors already face demonstrations 
and trimester, that Is, at 13 to 26 and threats, and may not be ·wllling 
weeks of gestation, but more than 9 to take on an additional worry about 
out of 10 of these are before the 20th criminal prosecution.· 
week. . · .. It really is such nonspecific. and 

Although. second-trimester abor- bizarre legislation that it's hard to 
lions are legal throughout the nation tell what exactly they're trying ·to 
for·any reason, few doctors perform ban," said Dr. Ma.ry Campbell, med
abortions after 20 weeks, and while . lcal director of Planned Parenthood 
third-trimester abortions are legal of ·Metro Washington. "Clearly 
in some states, only a few hundred they're anxious to prosecute any
take place each year. Third-trimes- body who's doing second- or thlrd
ter abortions are performed almost trimester abortions. I know people 
exclusively by a handful of doctors who have said that this would be the 
who get referrals from obstetricians end of their third-trimester practice, 
whose patients have seriouS health and probably their second." 
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TOday'sdebate: Lm-TERM ABORTIONS 

Attack on, rare abortion' 
. . ? - . . 

pr.p.cedure.invitesmisery, . 
OUR VIEW Thasa cases are. 

traglc~ lhasa casas 
are p8rsonal~ L,glslaUon Is a . 
cIu~sy,and painful response •. 

enlarged head so it could pass throiJgh the 
birth canal without damaging her mo~er. 

"This . wasn't about choice, this was 
, about a medical necessity," Wilson says. . 

That's the case for most late-term abor
tions. A mother's pregpancy is complicated 

. Abortion is a wrenching decision ~d~ by health problems such as cancer Or heart . 
any ciicumstance. In the later Stages of a disease, so that .continuing the. pregnancy 
pregnancy, it's a nightmare. endangers her life. Or an unborn baby is . 

So it is doubly painful to find the Hotise found to have unthinkable defOrmities. .. 
, of Representatives voting to make the If the Senate agrees with the HolJ$e, oth-. . 

nightmare . worse. It, did so Wednesday, . er families won't get the option available to 
voting to outlaw a last-resort prcx:ec1ure to the Wllson&:Or other choices. The House . 
tennina~ some late-term pregnancies. language is SO vague it can· be read as Out~ 

The procedure is one that would make Iawing all late-term abortions. It baits "par- . 
anyone cringe. The fetus dies from an over-" tial-birth abortions," Ii term not found in 
dose ··of anesthesia given to its .. mother. medical dictionaries. Doctors, facing'jail 
Son'}etimes, its skull is then drained so the terms, may refuse to perform any late-term 

. fetus can be aborted mtact without risk to pregnancY ~tions: .• '. -
the mother (not to cause death as critics of, And that is the real story of this 1e8isIa- ' 
the procedure often claim). '. tion.' Its backers say it is a wedge to ch8I .. 

Ifs a process undertaken m desperirte lenge abortion rights broadly. " " 
circumstances.. Just ask Vlki W1lsOn, a 39- The idea of aborting Ii healthy,late-term 
year-old registered nurse, doctor's wife, and- ,'fetus for mere con:veDience is reprehenSIble 
motheroftwo.m Fresno, Cali£ She was ea- to all sides. And tare is the doctOiwho 
gerIy awaiting the birth of her baby when ,would participate m 'such an abortion. 
the bad Dews arrived. Just four weeks be-' Ohly Ii handful will even perform late-term . 
fore her, delivery date, she learned ,What abortions for the more'oompCllingreasons. . 
previous tests had fuiled to detect tWo- The legislationjustisn'i needed. And the, 
thirds of her Unborn daUghter's brain was bi'OSder assault,will do nothing to alter the 
m a sac outside the skull. The fetus was sur- natioiW diVision on abortion. " ,." , 
fering seizureS and Vlki Wilson's life was m After 2O-pltis years of debate, there·s no 
danger. The baby was doomed to die out-, sign ofnatiOllal col'lsensus to batiabortion. 
side. the womb .no ~'W~ waS done. An~ absent such, socia) agreement,', the 

,After consulting WIth specialists, the WIl- chOIce must bea personal one. . , ' 
sons opted for"iJ!,tactdilation and ,evacua- Abortion's dilemmas are mdeed;painfuI. 
tion, .. the procedure banned by the House. But they are best resolved by appi:alS to 
The anesthesia was administered and' a 'hearts and minds, not' dictates of law like 
needIe used to draw fluid from the baby's this one.' " 

Tolerating this is denial 
OPPOSING VIEW 

.In·'taCt, It's " ... '1ify the abortion of a baby in the third tri
denlil cubed. mester is denial cubed " 

Any,abol'll' on Is bad'en' 'ou'gh. In the" " ' ,Having worked m Washington, D.C, for 
"8 number of years m issue advocacy I have 

third trimester, It's outrageous. . considered the arrogant defense of partial-

. ByAnd!ea Sheldon 
birth abortions as merely a cynical political 

, device, a desperate move on behalf of abor-
, . tion suPporters to keep the debate from: 

It has been most illuminating these past moving too quickly against them. " , . : ' 
few monthStO' hear liberals on the floor of ' . Elected to Congress last year for the very ! 
COngress and on the op.ed pages of major ' first time in significant nuinbers were (:On- " 
newspapers; feign disgust at our country'k servative ,women who opPose abortion. 
communal lack of responsibility only to ra- Gone forever are the days when radical 
tionalize the willful taking of innocent hu- feminists cOuid posiuAn tl1etnselves as the, 
man life that someone has deterinined to mamstreariuiefenders of women's rights, 
be defective. ,againsta bunch of closed-minded, middl~ 

Wednesday, the House overwhelmingly , aged white guys. These are desperate times ' 
paSsed it Dan on-partial-bi:rlll .abortiOnS:' . forabortion~.rigbts advocates and desperatt: 
During a partihl-birth abortion, the baby is times often beget desperate measures, espe-
delivereQ feei first with only the head reo' cially m politics. '. ' 
maining iilside the birth canal.,... just mch- Still, it doesn't i;natter whetheI' this is " 
es from being a living person. The doctor some kind of deSperate move to stem the 
then pierces the baby's skull, inserts a S\ic- political tide or whether abortion support
tion catheter and forcibly extracts, the ers honestly believe partial-birth'abortions 
baby's bmin. The baby, having developed.a 'are defensible. What does matter is that as 
nervous system, dies an excruciatingly the abortion debate continues to evolve, ' 
painful and gruesome death. " those who support. abortion 'will continue 

To accept abortion as simply a medical to betray the denial in which they live .. 
procedure that rids a woman's body of a ' 
"lif~less fetus" in the early stages is denial . Andrea She/donis director of government 
enough. Attempting to rationalize and jus- ' , affairs/or the Traditional Vallies Coalition. 

, 
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target late-term abortion procedure; anti-abortion 

WASHINGTON -- In an attempt to derail an abortion-rights bill maneuvering 
toward a congressional showdown, opponents have launched a full-scale campaign 
against late7term abortions. 

2 

The centerpieces of the effort are newspaper advertisements and brochures 
that graphically illustrate a technique used in some second- and third-trimester 
abortions. A handful of newspapers have run the ads so far, and the National 
Right to Life Committee has distributed 4 million of the brochures, which were 
inserted into about a dozen other papers. 

By depicting a procedure expected to make most readers squeamish, campaign 
sponsors hope to convince voters and elected officials that a proposed federal 
abortion-rights will is so extreme that states would have no authority to limit 
abortions -- even on potentially viable fetuses. 

According to the Alan Guttmacher Institute, a research group affiliated with 
Planned Parenthood, about 10% of the estimated 1.6 million abortions done each 
year are in the second and third trimesters. 

Barbara Radford of the National Abortion Federation denouned the ad campaign 
as disingenuous, saying its "real agenda is to outlaw virtually all abortions, 
not just late-term one." But she acknowledged it is having an impact, reporting 
scores of calls from congressional staffers and others who have seen the ads and 
brochures and are asking pointed questions about the procedure depicted. 

The Minneapolis Star-Tribune ran the ad May 12, on its op-ed page. The anti
abortion group Minnesota citizens Concerned for Life paid for it. 

In a series of drawings, the ad illustrates a procedure called "dilation and 
extraction, " or D&X, in which forceps are used to remove second-and 
third-trimester fetuses from the uterus intact, with only the head remaining 
inside the uterus. 

The surgeon is then shown jamming scissors into the skull. The ad says this 
is done to create an opening large enough to insert a catheter that suctions the 
brain, while at the same time making the skull small enough to pull through the 
cervix. 
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"Do these drawings shock you?" the ad reads. "We're sorry, but we think you 
should know the truth." 

The ad quotes Martin Haskell, MD, who described the procedure at a September 
1992 abortion-federation meeting, as saying her personally has performed 700 of 
them. It then states that the proposed "Freedom of Choice Act" now moving 
through Congress would "protect the practice of abortion at all stages and would 
lead to an increase in the use of this grisly procedure." 

Accuracy questioned 

Some abortion-rights advocates have questioned the ad's accuracy. 

A letter to the Star-Tribune said the procedure shown "is only performed 
after fetal death when an autopsy is necessary or to save the life of the 
mother." And the Morrisville, vt., Transcript, which said in an editorial that 
it allowed the brochure to be inserted in its paper only becuase it feared legal 
action if it refused, quoted the abortion federation as providing similar 
information. "The fetus is dead 24 hours before the pictured procedure in 
undertaken," the editorial stated. 

But Dr. Haskell and another doctor who routinely use the procedure for 
late-tern abortions told AMNews that the majority of fetuses aborted this way are 
alive until the end of the procedure. 

Dr. Haskell said the drawings were accurate "from a technical point of 
view." But he took issue with the implication that the fetuses were "aware and 
resisting." 

Radford also acknowledged that the information her group was quoted as 
providing was inaccurate. She has since set a letter to federation members, 
outlining guidelines for discussing the matter. Among the points: 

* Don't apologize; this isa legal procedure. 

* N9r abortion method is acceptable to abortion opponents. 

* The language and graphics in the ads are disturbing to some readers. "Much 
of the negative reaction, however, is the same reaction that might be invoked if 
one were to listen to a surgeon describing step-by-step almost any other 
surgical procedure involving blood, human tissue, etc." 

Late-abortion specialists 

Only.Dr. Haskell, James T. McMahon, MD, of Los Angeles, and a handful of 
other doctors perform the D&X procedure, which Dr. McMahon refers to as "intact 
D&E." The more common late-term abortion methods are the classic D&E and 
induction, which usually involves injecting digoxin or another substance into 
the fetal heart to kill ~t, then dilating the cervix and inducing labor. 

Dr. Haskell, who owns abortion clinics in Cincinnati and Dayton, said he 
started performing D&Es for the late abortions out of necessity. Local hospitals 
did not allow inductions past 18 weeks, and he had no place to keep patients 
overnight while doing the procedure. 
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But the classic D&E, in which the fetus is broken apart inside the womb, 
carries the risk of perforation, tearing and hemorrhaging, he said. So he turned 
to the D&X, which he says is far less risky to the mother. 

Dr. McMahon acknowledged that the procedure he, Dr. Haskell and a handful of 
other doctors use makes some people queasy. But he defends it. "Once you decide 
the uterus must be emptied, you then have to have 100,% allegiance to maternal 
risk. There's no justification to doing a more dangerous procedure because 
somehow this doesn't offend your sensibilities as much." . 

Brochure cites N.Y.case 

The four-page anti-abortion brochures also include a graphic depiction of 
the D&X procedure. But the cover features a photograph of 16-month-old Ana Rosa 
Rodriquez, whose right arm was severed during an abortion attempt when her 
mother was 7 months pregnant. 

The child was born two days later, at 32 to 34 weeks' gestation. Abu Hayat, 
MD, of New York, was convicted of assault and performing an illegal abortion. He 
was sentenced to up to 29 years in prison for this and another related offense. 

New York law bans abortions after 24 weeks, except to save the mother's 
life. The brochure states that Dr. Hayat never would have been prosecuted if the 
federal "Freedom of Choice Act" were in effect, because the act would invalidate 
the New York statute. 

The proposed law would allow abortion for any reason until viability. But it 
would leave it up to individual practitioners -- not the state -- to define,that 
point. Postviability abortions, however, could not be restricted if done to save 
a woman's life or health, including emotional health. 

The abortions federation's Radford called teh Hayat case "an aberration" and 
stressed that the vast majority of abortions occur within the first trimester. , 
She also said that later abortions usually are done for reasons of fetal 
abnormality or maternal health. 

But Douglas Johnson of the National Right to Life Committee called that 
suggestion "blatantly false." 

"The abortion practitioners themselves will admit the majority of their 
late-term abortions are elective," he said. "People like Dr. Haskell are just 
trying to teach others how to do it more efficiently." 

Numbers game 

Accurate figures on second- and third-trimester abortions are elusive 
because a number of states don't require doctors to report abortion statistics. 
For example, one-third of all abortions are said to occur in California, but the 
state has no reporting requirements. The Guttmacher Institute estimates there 
were nearly 168,000 second- and third-trimester abortions in 1988, the last year 
for which figures are available. 

About 60,000 of those occurred in the 16- to 20-week period, with 10,660 at 
week 21 and beyond, the institute says. Estimates were based on actual 
gestational age, as opposed to last menstrual period. 
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There is particular debate over the number of third-trimester abortions. 
Former Surgeon General C. Everett Koop, MD, estimated in 1984 that 4,000 are 
performed annually. The abortion federation puts the number at 300 to 500. Dr. 
Haskell says that "probably KOOp's numbers are more correct." 

Dr. Haskell said he performs abortions "up until about 25 weeks' " 
gestation, most of them elective. Dr. McMahon does abortions through all 40 
weeks of pregnancy, but said he won't do an elective procedure after 26 weeks. 
About 80% of th,?se he does after 21 weeks are nonelective, he said. 

Mixed feelings 

5 

Dr. McMahon admits having mixed feelings about the procedure in which he has 
chosen to specialize. 

"I have two positions that may be internally inconsistent, and that's 
probably why I fight with this all the time," he said. 

"I do have moral compunctions. And if I see a case that's later, like after 
20 weeks where it frankly is a child to me, I really recognize over it because 
the potential is so imminently there. I think, 'Gee, it's too bad that this 
child couldn't be adopted.' 

"On the other hand, I hav~ another position, which I think is superior in 
the hierarchy of questions, and that is: 'Who owns the child?' It's got to be 
the mother." 

Dr. McMahon says he doesn't want to "hold patients hostage to my techical 
skill. I can say, 'No, I won't do that,' and then they're stuck with either some 
criminal solution or some other desperate maneuver." 

Dr. Haskell, however, says whatever qualms he has about third-trimester 
abortions are "only for technical reasons, not for emotional reasons of fetal 
development." 

"I think it's important to distinguish the two," he says, adding that his 
cutoff point is within the viability threshold noted in Roe v. Wade, the Supreme 
Court decision that legalized abortion. The decision said that point usually 
occurred at 28 weeks "but may occur earlier, even at 24 weeks." 

, 
Viability is generally accepted to be "somewhere between 25 and 26 weeks," 

said Dr. Haskell. "It just depends on who you talk to. 

"We don't have a viability law in Ohio. In New York they have' a 24-week 
limitation. That's how Dr. Hayat got in trouble. If somebody tells me I have to 
use 22 weeks,that's fine .... I'm not a trailblazer or activist trying to 
constantly press the limits." 

Campaign's impact debated 

Whether the ad and brochures will have the full impact abortion opponents 
intend is yet to ,be seen. 

Congress has yet to schedule a, final showdown on the bill. Although it has 
already passed through the necessary committees, supporters are reluctant to 
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move it for a full House and Senate vote until they are sure they can win. 

In fact, House Speaker Tom Foley (0, Wash.) has said he wants to bring the 
bill for a vote under a "closed rule" procedure, which would prohibit 
consideration of amendments. 

But opponents are lobbying heavily against Foley's plan. Among the 
amendments they wish to offer is one that would allow, but not require, states 
to restrict abortion -- except to save the mother's life -- after 24 weeks. 

SIC: 8093 Specialty outpatient clinics, not elsewhere classified 
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Pro-lifers say the White House - from President Clinton on down - treated 
them rudely when they tried to urge the president not to veto a bill that would 
ban "partial-birth" abortions. 

The Rev. James P. West of St. Boniface Catholic Church in Bigelow, Ark., 
said Mr. Clinton "almost immediately lost his composure and began raising his 
voice and shaking his finger at me" when he appealed to the president to sign 
the bill into law during a conversation at Little Rock Airport on Saturday. 

Mr. Clinton has 
expect to change the 
Clinton's reaction. 

said he will veto the bill. Father West said he did not 
president's mind - but he also did not expect Mr. 

"I was shocked. ... Almost immediately, he became very agitated over the 
whole thing, saying the bill's unconstitutional," Father West said in a 
telephone interview. 

White House spokeswoman Ginny Terzano, who was with Mr. Clinton at Little 
Rock Airport, called his discussion with the priest "thoughtful" and denied he 
shook his finger in Father West's face. 

Father West said Mr. Clinton argued that partial-birth abortions are "only 
done to save the life of a woman" and that the legislation to ban them, which 
passed the Senate last week, is "nothing more than a political ploy." 

He said Mr. Clinton accused the 
name of the sponsor, Sen. Robert C. 
mentioned during the exchange. 

bill's sponsor of "lying," although the 
Smith, New Hampshire Republican, was never 

Asked about those allegations, Ms. Terzano said, "I just don't recall 
that. " 

She said Mr. Clinton has had a "very clear and consistent" record 
supporting a woman's right to choose. "Any time you're talking about an issue 
such as abortion - an issue that's very personal - it can be emotional," Ms. 
Terzano said. 
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Other pro-lifers also complained about the treatment they received from 
White House staffers when they called to urge the president to sign the bill 
that was passed by the senate last week. 

Most said they were unsuccessful in talking directly to anyone, as they 
typically could not get past phone recordings. And more often than not, when 
they tried to leave a voice-mail message, they would be told the mailbox was 
full. 

Many gave up and called their senators or congressmen, urging them to give 
Mr. Clinton their messages. Some who actually spoke with people at the White 
House said they were treated discourteously or were disconnected. 

Dorothy Thompson of Cincinnati said she called the White House public 
liaison office about 9 a.m. Thursday and told the man who answered that she 
wanted to comment about the partial-birth abortion bill. She said the man 
switched her to a line that was busy. 

3 

"Then I called back and told the same man I wanted him to strongly urge the 
president to approve the bill and not allow the slaughter of innocents," Mrs. 
Thompson said. "I told him, 'This procedure is so heinous. 'and at that 
point, he disconnected me." 

Kathy Hanson of Glen Rock, Pa., said she called the office of senior White 
House adviser George Stephanopoulos and got a recorded message that said the 
office didn't want to receive any more calls on the issue of partial-birth 
abortions and directed callers to send letters or faxes instead. 

"I was so frustrated that I placed a call to the office of Senator Rick 
Santorum [Pennsylvania Republican] and let them know what happened when I called 
the White House," Mrs. Hanson said. 

Sheila Ervin, a receptionist at the Family Research Council, said that on 
Monday, Tuesday and Wednesday, she was "flooded with hundreds of calls 
[expressing] emotions ranging from anger, shock and frustration" at what they 
perceived as the White House's unwillingness to deal with their concerns over 
the partial-birth abortion bill. 

"Unbelievably, the White House has cut itself off from the people it was 
elected to serve," said James Dobson, founder of Focus on the Family. "No 
matter what position the president holds on an issue, White House staffers are 
public servants, paid by our tax dollars, and they should not engage in these 
types of extremely unprofessional tactics." 
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House Republicans Push Through Medicare Bill 231-201 
Displaying the acrimony that has permeated the budget 

debate all year, the H(Ju~e TbursdllY evening passed a sweep
ing Republican plan to overhaul the Medicare program and 
IJJF HEAL'tH I simultaneously trim $270 billion in spend-

Ing over the next seven years. The vote was 
231-201, with only ~Ix Republicans voting against the bill 
and four Democrat$ voting in favor. Republicans who voted 
against thc bill on tinal pa~sage included Reps. Christopher 
Smith. Frank LoBiond!), Jim Saxton and Dick Zimmer, 
all of New Jersey, as well as Peter Torklldsen of Massa
chusetts and Jim Lightfoot of Iowa. All except Lightfoot ear
lier had complained the cuts would inflict too much pain on 
their states' hospitals. Democrats who voted with the Re
publicans on final passage were Reps. Mike Parker and G.v. 
(Sonny) Montgomery, both of Mississippi , and Pete Geren 
and Ralph Hall, both of Texas. 

Summing up the daylong floor dt;bate on the measure. 
Speaker Gingrh:h accused Democrats of maintaining a 
"spirit of disinfonnation" - citing in particular Democra
tic claims that states no longer would be required to use Med
icaid funds to pay Medicare Part B premiums for benefi
Ciaries with incomes below poverty. Gingrich insisted states 
would be required to pay such premiums. However, the Med- . 
icaid bill approved by the Commerce Committee in Sep
tember requires states to set aside funds at a rate consider
ably Jess than would be needed to pay all the premiums for 
all the potentially eligible beneficiaries. "The protection is 
no longer there," insisted Commerce Telecommunications 
and Finance Subcommittee ranking member Edward 
Markey, D-Mass. 

SCHEDULE 

i· .. '. . .•• ~,.. .:' ,,:';': 
; . Conveneli at '9:30 a.m. to collllider . h' 
:: s.t:u2.lsriu:1 Bmbus)' ReIQClltlc:in Act. ' r. ~'," " .", '. . .:'t, . 

" ,'",' . 
j • ;. \, t • \ .. : .: ~ .'!':. 

I' .. , .... ~. ,,,,tI~~~~."., ;i;:::'·,:~ .• ,:~t 
l COnvcnoa lit 10 ",m •. fllf I!. pm fo~: ..' 
'I: session. ,.'. '. . 
,:. ,'...:. , .... ~ ~,.~. "'~~~~" ... :.' :·;,1~'· :,:,;", 

I ' .• IPnf cOIAMI""!.' ':.:;;1: 
I . . .. .', " '; .. " . . .... I 
it BUO(;'E'T"'I',I.I,' ~ ,'\,\" .'::. ...... J ... :,~:~~.' .. \.':~ 

: .UDGET 1AA,R\WP . "'1 
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j. cililition;60~ ~SOB. 1:3Qp.m. . 
j- '.". .' , . . 
,.~JLiD1C.1ARY ,:.. " ... ,. ..," .. ' 
!,1t~UOtOUSUBI!R1Y . . "". 
~ F.ulIco~~ hearin~ on retiglJu" Iib- .. ', I 
I erty ill United State3. WIbISss.,.r: 'Stev-cn . 
~ .~cPadand; direCtOr; ~~W IIJId religiO)l8 
) '. ffeed9mj ChrIStian Leglll Soclllty;oOu-
: ~ ebs Layoook,.\,awprofe$So.,· Unlv .... ti)r 
i.. of Texas; Oliver Thomas, COURSol, reli- . 
. gioIl81i~,NatioilaiCou~cil of the .' 
.:., 1. ....... . ..... ' .' ,I 

. . . .... :.1 
. ' .Conltm~cd on "'C~t: ii. : l,.I. 

, " .. • ••• _ •••• _ .... ..r .... _ •• _.:_.1 

Democr<\ts said after the vote they planned to go to the Rule.5 
Committee to seek an amendment to the budget reconciliation 

AMA Not Backing GOP Abortion Bill 
In an apparent setback for the recent gains made by abortion foes. the Ameri

can MedicaL Association Thursda re ortedl re'ected a unanimous recommen
datio om the AMA's iegislati.ve council. to endorse a controversial bill banning 

a late-tem~ a on proc<: ure. e ) met to con81der 
the legIslative council's endorsement recommendation of Leg

islation. sponsored by House Judiciary Constitution Subcommittee Chair
man Charles Canady. R-F1a., that would outlaw a procedure defined as "partial 
birth abortions." The legi",lalive council voted twice - once last month and again 
last week - to endorse dle abortion bill. But the AMA bOard, whIch met m Chicago, 
refused to take a sltion on the Ie islation, sources Said. 

AMA spokesman James tacey In an mtCrvlew urs ay would neither con· 
tirm nor deny reports of the board's decision and expressed outrage that sources 
spoke "out (Of school" about the board's business, which he ~aid is confidential. An
other AMA spokesperson. who also would neither confirm nor deny the reports, 
said she expected an officiaL announcement would be made Monday. The AMA 
since 1970 officially ha~ been on record as declaring legal abortion to be "ethi
r.:al;"" aldi(Ju h .t$ altern t to wilk a It biro on the matter over the a.~r decade has 
ra.s the ire of b,)th sides of the issne. 

Contacted for response to the apparent move Thursday, abortion rights advo
c.:ates expressed relief the AMA did not endorse the legislation, while abortion foes 
said thcy were not distressed or surpri~ed by ~hc; move. "They are going to be 

. .... 
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Abortion Bill 
ClInI;'lIltd fraJn p(Jg~ I 

neutral on the bill," a House Republi
can source said. "Neutral is (jnc. For 
purely political reasons, we didn't ell
pect them to take a position." 

Still, the source said, dIe AMA leg
islative council went on recon:l in suppo.11 
of t.he bill, "and thllt's very significant." 

The bill - approved by the House 
Judiciary Committee ~!.11~ and sched
uleOfor noor dehatesometlme nex.t 
month - would bar "partial birth abor
tions," which it defines as a procedure 
in which "the person performing the 
abortion partially vaginally delivers a 
living fetus before k.ULing the ferus and 
completing the delivery." 

SCHEDULE 
CunrlnlAcdfn~m PrJse: I 

Churches of Christ; Michael McConnell. 
law pmfe •• or, l.!nlverslty of Chicago; and 
Fore.t MQl'lt!,!omery. counoel, National A,. 
soc. of Evangelicals. 226 DSOB. 10 a.01. 
(Rescheduled from SepL 29.) 

HOUSE COMMlnEES 

AGRICULTURE 
MIA-PACIFIC TRADE 
O~n~ral farm C,'mmoditie. Subcommittee 
and International Relations Asia and the 
Pacific Subcommittee field hearing on the 
importance of the Asia-Pacific region on 
U.S. agricultural traae. Wlmem:s; Tim 
Galvin. a •• ociate adrninistratot, foreign 
agriculture service. Agriculture Deplll'!
ment; Jim Weyer. executive director, Ne
braska Soybean Board; Steve Erdman, di
rector, J'armllUld Industries Inc.; Val mont 

International President Robert Meaney; 
Craig MacPhee, ect.1nomics professor, Col
lege of Business AdminiWation, Univer· 
sity of N~bn\$I;./o-\"'in¢Qln. College PIlCk 
Auditorium. 3180 West Hiehway 34. 
Grand Island. Ncb. 9;30 a.m. 

OTHER HILL 
EVENTS TODAY 

BANKING 
Nati<lnal Italian American News Bureau 

,'11(; AMA legi~lative council "felt 
this wa.~ not a recognized medicaJ tech
nique," council member Wj\liam Hazel, 
an orthopedic sur eon told on ss
Dai y earlier [his mODlh abom [~e pro
cedVfe the bill would Qnrhw. 

Hazel at that time said fb., AMA's 
legislative council members agreed that 
doctorS. nor legi$lar.or~. should ulr.i
mately pllSS judgment on prop£r med
ical c:..are. But he added that in this case. 
the intent was not to interfere in med
ical practice, but to outlaw a single pro-~ 
cedure "that almost does not exist in the 
medical literature" 

Had the AMA board accepted the 
council's recommendation, it would 
have dealt a major blow to the abor
tion rigbts movement, which views the 

briefing on Inc New Yorlc Sh.!C1c ExchMge. 
Parlicipmll: Senate Ma.jority Leader 
DOle, Senate Banking Chairman D' Am
ato, Senate BUdget Chatnnan Domlnld, 
S~n. Patrick LeAhy; Rops. Nany Pelrn:i, 
D-Calif .. and John LaFalce; ~nd Federal 
Reserve Chaimlan Greenspan. Room SC-S, 
Capitol, 10:30 a.m. COllUJCt: 202-387-0600. 

HOUSING 
National Ass(!C. of Realtors briefing on a 
study on savings ror home(lwn"rs a,. a re· 
suit of the GOP budget piM. Pa,.,wipant: 
Sen. Don Nickles, R-Okla .. and House 
Republicon Conference Chairman John 
BoehnerofQhio. 10a.m. HC-5Capitol. 
ConlaC't John C,,-wartacki, 202-225-5107. 

POLITICS 
CenlJ!r for Voting and Democracy bricfmg 
on modified voting .ystem •. HC-4 Capitol. 2 
p.m. Co1/lact: David taylor. 202·225·1605. 

OFF THE HILL TODAY 

EDUCATION 
National Research Council colloquium on 
education and mathematics lIml scir,:n~e r",
~"""'h. Partidpant: Rep. Gcoll;" Brown, 
D-Calif. Marriott Cry~tal City Hotel. 1999 
Jel'ferson Oavis Highway. Arlington. Con
lDet: 202-334-2138. 

FINANCE 
National pre~s Club luncheon program on 
the lelevision "flOW "Wall Street Week." 

October 20, 1995 

legislation i1~ i1 direct challenge to the 
Supreme Court's Roe VS. Wad .. decision 
legalizing abortion. 

"We're pleased that the AMA rec
ognized that Ihis is a piece of legisla
tion that does not deserve its support 
because of the rami fications this bill 
would have on women's reproductive 
choi<'.es:· said Jo Blum,legislar.ive af
fair$ director for the National Abor
tion and Reproductive Rights Action 
League. 

Republican sources said they be
lieved the AMA's boaed WaB presllured 
into its final decision by an AMA staff 
doctor in Chicago - not a member of 
either the councilor the board - who 
they charged trit:d to unduly influenc:e 
the Olltcome of the vote. 

Participant: Louis Rulceyser. hMt. "Wall 
Strtler Wtlek." National Press Club. 12;30 
p.m. Conltu:t: 202-662-7500. 

Society of Professional Journalists annual 
financial writers conference. Participant: 
2;.15 p.m., l.,Qui~ Rukeyset, host, "Wall 
Slrcx;! Week" u,levision progr/om. National 
Press Club. 9 a.m. Conlnel: 202-662-7500. 

fOREIGN AffAIRS 
Foreign Pres. Center briefing on the u.s.
China summit meeting in New York. Partie
iptuII: Kent Wiedman, deputy :U;Rl~tant sec
retary, East A.sian ana Pacific affairs, Slate 
Department. FPC, Room 898, National PreIllJ 
Club. 3 p.m. CullUJCt; 202-724-1640. 

WOQ<;Irow Wilson Cem"r seminar on "Be· 
tween Fllrnilies and Tri1:le~: Sa4dam Hus

sein's Tribal POlicies, 1991 to 1995." /'ar
ticipant: Amatzia BIIClIm, University of 
Haifa. Woodrow Wilson Center, 1000 Jef
ferson Drive, SW. 4 p.m. Conlo<:t: Cynthia 
Ely. 202-357·2115. 

Ouatemala Commitu:e program on the .itua

tion in Guatemala. Parricipant: Journalist 
Ricardo Mitanda. \..una B(lQIc~, 16331-" St, 
NW. 8 p.m. C(J~t: 202-291-7.977. 

HI:ALTH CAllE 
Nationallnstitutc of Medicine workshop 
on the global mal:uia situation and ettl)rts 
to dcyolop c;ol.JntorH~ting vaccinc:i. C~il 

and Ida Green Building. 2001 Wisc(lnsin 
Ave .• NW. COIlItu:I: 202-334-2138. 
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Cuide<l by ultrasound, the abortionist 
grabs the baby'. leg with for<~p". 

The abortioni51 delivers the baby's entire 
body, exlPpl for the Mad. 

I!J. 

The scissors ilR!' rcmOvtd a"d a suction 
cathettr is 'nserttO. The ChUjj"s bratns are 
sucked out, causing the skull to collaps~. 
Th. dead ooby is then removed. 
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Partial-Birth Abortion :.!:: 
Tbe 8011541 of Representatives will soon consider H.R. 1833. tbe 
Partial-Blnb Abortion Ban Act. The drawings at the left, 
wbieb bave been validated Illl teehnieally accurate by medical 
experts 00 both "id.,. or the abortion issue. d .. pi~t the partial
birth abortion procedure. This procedure is usually used after 
20 weeks (4!h months) of pregnltncy. At 4!h months, the baby
as shown in the drawings- is about" Incbes long. The 
protedure Is sometimes perrormed as Iale as 40 weekS 
(9 montbs). 

The procedure requires II pirysic;lln to extract a fetus. 
feetJinl,from the WIJm/I lind through the birtll canal 
"ntil all bid its head is exposed. Tllen the tips of 
surgical scissors ~re thrust Into the base of the fetus' 
skuJJ, alld a sUClioll catheter is u,!ierled through the 
opening alld the brllin i.r remIJved. (Los Angeles Times. 
Jane 16.1!J9S, report on House Judlclnry bearing) 

In 1991. Dr. Martin Haskell. who bas peJ10rmed over •• 000 
pIlrtinl-birtb abortions. wrote a detailed technical paper 
explaining bow to perform tblS procedllre. Because of tbe 
ensuing controversy, Haskell was tbe sa bjoc:t of" tape-reeorded 
interview with A_ic/lll Medical News. tbe ofticial AMA 
newspaper. in which he said regarding this specific procedure: 

j 

• . j " \ .. 
! ' .. il H In.'IIIY ptll'.lieulat; elISe, pr.,bablJi ZO%·are for genetic 

reasons. And the odler BO'ii. 'iG'iij'ur~1J> Nectilll!." 

(American Medical News transcript of tape recording) 

Regislered nune Brenda Pran Shafer was "prO-ChOice" wben 
she was all!liglled to work at Haskell's clioi.,. Aftllr wito._ing 
close-up tbe partial-birth aoortion prmledure. she never went 
back. Here's bow Nurse ShaCer deseribed the end of the life of 
one si$-month-old "Cetus": 

"The bab)l's bod)! wa.v mo"ing. His iittlejingers were 
clasping together. He was kicking his feet. All the 

. while hi' linle head was stUI stllCk Tnside. Dr. Ha.vkelt 
lOOk a pair ofsclsslJrIJ lint/Inserted them InlO the back of 
,II" ""by'., "ead. Then he opened the scissors lip. Then 
he stuck the high-powered slICtion tube into the lIole 
and sucked the baby's brains ouL IlllmlJst threw up tIS J 
watched him do these thilfgs. " 

On September 23.1995.lhe Council on Legislation of the 
American Medleal Association voted unanimously to endorse 
R.1l. 1833. (Congress Dlli/y, Oct. 10,1995) 

Stand up for those who cannot 
defend themselves. Support the 
Partial-Birth Abortion Ban Act. 

N.tional Right to LitE Committee, .1'-71h St"~t, N.W., Suite SOOl 
Washta!:!oll. D.C. 10004. (101) 626-8820. 

Can for a eDlIII'lete packet or docllmentation. 

C.Q 

-, .. , .. 
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'.'B~, •• BOW i, ,zopO.tD, a .atio .. l a.,lt. ,laB that would ,a7 
~oz a11 ~zt'oa. -- a ol.az fli,-~lop. 

I •• pp.... AI. vov.rnor '~9911nv vi~h lia1t.4 r.IOgrc •• for 
h.alth" cara, I did not favor uein, our ltat. tun~. in Arkanaa., 
un4er the Medicaid progra., for abortions -- particularly ;lv.n th. 
controvarty ~h.t .urround. thl1 i •• u •• 

At the national l.vel, how.vlr, I }lali.v. that .. voman'l ri;ht to 
obOOI. muat ~ proteoted -- an4 one componant of that prot,ction 
.It " to allow tor at. llUt .pm. t.lSar'al funcUnq ot abortion •• 
'l'b. By4. AIIl.ncblant, th. cunent law that FDhibit. fed,raUy fund.d 
&b~iona 'Yap (9r rIp' ond ine •• t yieti»., '0" too far, and I 
oppo.. it. 

AI tor my national Malth Qar. plana it would b. a oompreh.n.1v. 
propo.al to .n.~. h.alth olr. ~or all American. -- and I would not 
.inVI. out abortion a. an .xo.ption. If v. .r. vo1n9 to IOV' to a 
.y.t •• wh.r. w. tlk. car. of the h.alth n •• d. of all Am.rica", -
a, I ball.v. ve Ahou14 -. I 40 not think tbat thi' on •• ed1cal pro
o.dur. ahou14 be .xcluded. 

4$, •• kl .il1 cltDtea ia ,~&bertloB, fa.oza &bertioa oa 4 .... 4 • 
.. 4 luppozt. &bo~loa for ... ..llotioa. 

1"I9U" I .. not pro-abortion -- I am pro-choic.. I do not fa
vor abortion on de .. nd or abortion for •• x •• lletion, Which I find 
repupant. 

aut at the .... ~ima, I a180 find the i •• ue ot the qovernmeftt ery-
1nq ~o d.t.rmin. a voaan'. motiv.. for choo.in; an abortion a v'ry, 
very danqarou. on.. !he whole point of bannin; abortion. for .IX 
.el.ction i. to •• t up I ... qovernmant bureaucracy that'. ;o1ni to 
Inv •• tlqate voman's aotiv •• for th.ir decl.ion., aak them hum111at-
11\9 qu .. tion., aftd pry into the1r privat. liv ••• 

oeorq. Bu.h want. to tgro. woman to 'xplain to ao.. qovarnmant ot
ficial Why th.y are .ak1Dg tn1. paraonal choic.. I tru.t voa.n to 
make tn. right Choic. with their faaili •• , mini.tar., pri •• t. and 
rabbi.. That'a the prinoipal d1tfer.nce b.twe.n th. two of u •• 

~ ~"9" .i11 eliatoa ,uppor~. t'i~4-tria •• ter abOrtioaa aa4 yaat .• 
~ ~ ~ paratt abortl0 •• rlqlt ~ to th. la.~ .taut. of pr.vaaacy. 

"'POP." Tbl. 1, • 11.. I .upport the de01.10n 1n 10. V, Wid. 
and ~e Pre.l2om of Cholc. Act, vhich ba.lcally allovl WOlD.n the 
r19bt to cboo.e up to the point of f.tal viab1l1ty -- ancS th.n al
love .tate. to 11ait abort1on. atter that point. I .iqn~ • law 1n 
Ark.n ••• prab1b1tlnw tb1rO-tri ... tat abortion. (with certain exc.p
tiona ~9r wo.an Who are vioti.. of rape an4 inc •• t and wh.r. the 
.other'. 1if. or h.alth 1. 1n danger). 

1 
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ABOll'1'XOII ( ~ (IV\. ~ ~fL) 
Q SHOULD ABOIl'l'IOH U AVAIUBLE IN '1'IlIS S'l'ATB; A. ONLY IN CASES 
~ THE KOftU.'S LI!'J: %S 'l'HREATEKID? 8. IN OSIS OF INCBST, 
RAPI,OR THI MOTHER'S LIrE IS IHDANGEIED? 

79. WOULD YOU APPROVE A BIL%. 'l'BA'l' OU'l'LPED Au. ABORTIONS? THA'l' 
OU'l'LAW!D QOR'l'XOlfS liXCEH :IX CAS2. WHER 'l'JDl KO'l'HER'S 1.11'1: :IS IN 
DANGER? '!'HA'l' OUTIAWED AB~TION EXCEP'l' IX CASES WHBN 1'HE MOTHER'S 
LIFI IS IN DANCER, OR. PUCHANCY USULTIO ntOI( INCEST OR RAPE? 

10. AISUKI 'l'HA'l' A 13-Y!'.AR-OLD GIRL IS PRlGlIAH'l', HD rA'!'HER IS 
HISSING AND BEll KemlER eAN''l' AFFORD 'lO niJ) ANOTHD CHILD. SBOUl.D 
'l'JIIS GIJlL liB ALLOWED 'rO GlI'l' AN ABORTlON? WHY? 1fHY HOT? SHOULD THE 
S'l'AT3 PAY FOR 1'1'1 WHY? WHY HOT? 

81.1. 3'-YEAR-Ot.l) ICO'l'HD 01' FIVE GETS PREcIlAN'l'. sn J.Il]) HER Rt1SBAlm 
HAt) HOPBD THIIR CH:ILD-BIIIIIXG YEARS WBJUI: IIDRLY IIUDD THEM. THEY 
CAN AlFORD '1'HE SIXTH c:HILD AND THEO'S NO IVlDIHCI rr WIL%. 
SDIOVSLY ENDANGER HD LUI. SHOtJLD SHZ II ALLOWED fO GET AN 
ABOR'l'10M? WHY? WRY 1'0'1'1 

12. A 13-YDll-OLD DAUG~D TILL. HER FATHD TODAY THAT SHZ' s 
Pl!CNAST. SHZ WANTS AN 1.1011.'1'101'. HI RllUSIS TO ALLOW IT. SHOULD SHE 
HAVE '1'H1 RIGHT TO DO SO »rYKOW? WRY? WHY NOT7 

,. 
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78-82. Under pre .. nt Arkansas law, a~rtion i. ill_ia1 when ~e 
unJoorn child. can l1v. outside it. mother' _ womb. I .upport .thet. 
Vb1l. I have al.o .upported ~eetrlct1on. on public tundin9 and a 
parental notltication ~equirem.nt to~ minora, I think the 
govRnment ehou14 impo.e no furth.r r •• Uiot1ons. until the :atu;-\ 

.. can live out.ide the mother'. WOmb, 1 balleve the d..el_1on on ._,l 
abortion should be the vaaa~'.not the government's. 
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Giving 
Up 

MyBaby 
By Coreen Costello 

AGOURA. Calif. 

T
hose who want Con

; . gress to ban a contro
versial· late-term 
abortion' technique 
might think I would be 

, an ally. I was raised in 
a conservative, religious family. My 
parents are Rush Limbaugh fans. 
I'm a Republican who always be
lieved that abortion was wrong. 

Then I had one. 
H wasn't supposed to be that way. 

My little girl, Katherine Grace, was 
supposed to have been born in the 
summer. The births of my two other 
children had been easy, and my hus
band and I planned a home delivery. 

But disaster struck in my seventh 
month. Ultrasoun,d testing showed 
that something was terribly wrong 
with my baby. Because of a lethal 
neuromuscular disease, her body 
had stiffened up inside my uterus. 
She hadn't been able to move any 
part of her tiny self for at least two 
months. Her lungs had been unable 
to stretch to prepare them for air. 

Our doctors told us that Katherine 
Grace could not survive, and that her 
condition made giving birth danger
ous for me - possibly even life
threatening. Because she could not 

Coreen Costello testified at the Sen
ate Judiciary Committee's hearing 
on late-term abortions on Nov. 17. 

absorb amnioiic fluid, it had gath
ered in my uterus to such dangerous 
levels that I weighed as much as 'if I 
were at full term. 

I carried my daughter for two 
more agonizing weeks. If I couldn't 
save her life, how could I spare her 
pain? How could I make her passing 
peaceful and dignified? At first I 
wanted the doctors to induce labor, 
but they told me that Katherine was 
wedged so tightly in my pelvis that 
there was a good chance my uterus 
would rupture. We talked about a 
Caesarean section. But they said that 
this, too, would have been too danger
ous for me. 

Finally we confronted the painful 
reality: our only real option was to 
terminate the pregnancy. Geneti
cists at Cedars-Sinai Medical Center 
in Los Angeles referred us to a doc-

"HOTOCOPV 
,qr::SERVATJON 

THE NEW YORK TIMES ~fP'~~[)) WEDNESDAY, NOVEMBl:. 

When a late-term 
abortion is the 

only option. 

tor who specialized in cases like 
ours. He knew how much pain we 
were going through, and said he 
would help us end Katherine's pain in 
the way that would be safest for me 
and allow me to have more children. 

That's just what happened. For 
two days, my cervix was dilated until 
the doctor could bring Katherine out 
without injuring me. Her heart was 
barely beating. As I was placed un-

.::::11 

der anesthesia, it stopped. She sim
ply went to sleep and did not wake' 
up. The doctor then used a needle to, 
remove fluid from the baby's head SOl 

she could fit through the cervix. 
When it was over, they broughtr 

Katherine in to us. She was wrapped I 
in a blanket. My husband and I held I 
her and sobbed. She was absolutely' 
beautiful. Giving her back was the' 
hardest thing I've ever done. 

After Katherine, I didn't think I I 
would have more children. I couldn't I 
imagine living with the worry for 
nine months, imagining all the things 
that could go wrong. But my doctor 
changed that. "You're a great moth
er," he told me. "If you want more' 
kids, you should have them." I'm r 
pregnantag ... in, due in June. 

I still have mixed feelings abollt 
abortion. But I have no mixed feel
ir gs about the bill, already passed by 

Ie House and being considered in 
.he Senate, that would ban the surgi
cal procedure I had, called intact 
dilation and evacuation. As : 
wat,ched the Senate debate on C-Span 
this month, I was sick at heart. Sena
tor 'after senator talked about the 
procedure I underwent as if they had 
seen one, and senator after ·senator 
got it wrong. Katherine was not cava
lierly pulled halfway out and stabbecl 
with scissors, as some senators ue
scribed the process. 

I had one of the safest, gentlest, 
most compassionate ways of erding 
a pregnancy that had no hor~. I will 
probably never h!,'JP .'J' 60 through 
such an ordeal a,dIn. But other wom
en, other fam ;'''S, will receive devas
tating new' dnd have to make deci
sions lik' mme. Congress has no 
place il,Jur tragedies. 0 
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Catholics, demonstrate.· 
feelings on abortion bill 
Vigil backs ban on partial-birth procedure 
By Julia Duin 
THE WA.SHlNGTON TIMES 

More· than 500 rain-drenched Roman 
Catholics, including four bishops.and car· 
dinals, held a candlelight vigil last nightin 
front of the White HotisetO pro~t Pres
ident Clinton's threatened veto of ant!· 

· abortionJegislil.tion. 
"We're making one last plea to the pres· 

ident," Washington Cardinal James Hickey 
said between recitations of the ros,ary in 
the cold, driving rain. "All abortion is 
wrong and repugnant, but.this is so clearly 
wrong and repugnant!' 

He was referring to abortions that would 
be outlawed by the Partial Birth Abortion 
Ban Act, which Congress passed last week .. 
Mr. Clinton has said he will veto the mea
sure, which has not formally arrived at the 
White House. 

Partial-birth abortions involve it doctor 
delivering a fetus feet-first until just the 
head remains in the birth canal The doctor 
then sucks out the brain with a catheter, 
causing the skull to collapse, and removes 
the body. 

Others at the vigil included Boston Car
dinal Bernard Law, Washington Auxiliilry 
Bishop William Lori and Military Services 
Auxiliilry Bishop John Glynn, as well as 
numerous priests and nuns. . 

"It's important to be here and be 
counted;' said Alexandria resident Nancy 
'lbni, who brought her two daughters. 

"We feel very strongly about this;' Silver 
Spring resident Mike Green said. "If my 
mom had had an abortion, I wouldn't be 

· here; I was the eighth kid out of 12." 
Earlier yesterday, the ·nation's· most 

senior Catholic Clirdinal warned the pres
ident the veto could cost him re-election. 

Cardinal Joseph Bernardin of Chicago, 
who oversees 2.3 million Catholics, about 
40 percent of the 5.6 million inhabitants of 
Cook and Lake counties, faxed a letter to 

the White House in the morning. 
Iii the letter, the cardinal made it clear 

that Catholics in the Midwest, a decisive 
battleground for the election, will not take 
kindly to a veto. 

"I find it incomprehensible that you 
Would choose to ignqresuchan· unusual 
consensus on abortion-related legislation;' 
the cardinal wrote. "I do not find the rea
sons you have given for your veto to be . 
convinciiJg. There is no justification'
medically, legally or morally - for allow
ing such an abhorrent procedure .... 

"I fear that you will send a very disturb
ing message to the people of this nation, 
one to which persons of goodwill must give 
serious consideration as they cast their bal-
lots in November." . 

Presidential adviser George Stephan
opoulos' office was flooded with caUs 
criticizing the administration's stance yes
terday. Calls were running at the rate of 30 
a minute, forcing Mr. Stephanopoulos to 

. temporarily adopt a new phone number, an . 
aide said. 

White House officials acknowledge the 
political 'perils of vetoing legislation that 
Would ban the gruesome abortion tech
nique in almost all cases, but they are
counting on Catholics not to be single-issue 
voters. A quarter of the American elector
,ate is Catholic. 

. "There are many issues on which we do 
agree with the Catholic Church;' White 
House spokeswoman Mary Ellen Glynn 
said, including immigration, education, 
"the whole range of social-justice issues." 

But to veto the legislation during Holy 
Week and Passover "is· a true slap in the 
face to all those who believe in the sanctity 
of life;' Cardinal Hickey said. The pres
ident is allowing "the strongly entrenched 
and well-financed campaign of Planned 
Parenthood" and other groups to negate the 
will of Congress, the cardinal said. 
• WClTTenStrobel contributed fa this report. 

, 

Gingrich contends ethics panel 
mistook volunteer's role on Hill 

ROSWElL, Ga. (AP) - House Speaker 
Newt Gingrich said yesterday the House 
ethics committee wrongly criticized him 
for allowing a Wisconsin businessman, an 
unpaid adviser, to use the speaker's con-
gressional office. '. 

The volunteer, Donald .Jones, spent al
most all his t:iIDe workiilg on a reading pro
gram for children, not on telecommunica
tions legislation as Mr. Jones told friends, . 
the Georgia Republican said. 

"He exaggerated bis own advice;' Mr. 
• Gingrich sa,id. They' did have conve~sa

tions, . the speaker said, but "mostly we 
talked about ethics." 

The panel, formally known as the Com
niittee on Standards of Official Conduct, 
last week cited Mr. Gingrich for letting Mr. 
Jones work without pay in his office last 
year while trying to influence the telecom
munications bill then under consideration. 
The panel said Mr. Gingricli failed to com
ply with rules governing volunteers-but no 
further action would be taken. 

Mr. Gingrich said that· while Mr. Jones 
wrote to friends' that he got regular 
brief'mgs on telecommunications legisla7 

tion, he actually was workingon the speak
er's Earning 'by Learning program, in 
which Children are paid to read books. 

The speaker called Mr. Jones a man of 
.·integrity, "who was willing to take his own'· 
time to work with poor children;' and ac
cused Democrats of targeting him for po-

. litical reasons. 
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D~ Amato poses 
transfer of probe 
to bankingpaneJ 
Raps Democrats on Whitewater 

] 
S 
.~ 

!,~ != 
~ vated and that Mr. ,D'Amato, a = 

chairman of Senate MajOrity 
Leader Bob, Dole's·, presidential /lit " 

By Jerry Seper 
THE WASHINGTON TIMES 

Stalled negotiations' over how campaign, wants only to embar- ~ 
long hearings will continue may rass Presidenl Clinton and f"trst ,.... , 
force the chairman of the special lady Hillary. Rodham Clinton. ~ 
Senate Whitewater committee to Mr. Daschle proposed allocat- , ~ 
tum over the investigation to the ing $185,000 to continue the hear- ~ 
Senate banking committee, which ings for five weeks. A resolution on - \J 
he also heads. the floor calls for $600,000 to ex- ~ 
, "This is obvious political ma- tend the hearings indefinitely,' a1- • ~ , 
neuvering and stonewalling by the though'Mr. D' Amato has since said 
Democrats:' said Sen. AIfonse M. he would limit the hearings; ~ 
D'Amato, New York Republican In a statement, Mr. D'Amato 0 
and Whitewater committee chair- said committee Republicans had ~ 
man. "Unless we can resolve this made "every good faith effort to ""1"""'1 
matter quickly after the Senate re- resolve the impasse'~ and that an 
turns, we will be prepared to move agreement would have allowed the ~ 
forward under the jurisdiction of committee to use the two-week 
the Senate banking committee. We Easter recess to prepare for public ....L.....IIo. 
may have no other a1ternati_" hearings beginning April 16. He ____ 

The Senate is in Easter recess desCribed the impasse as "unfor- 00. and will return April 15. ' tunate:' 
Mr. D'Amato and Senate Minor- "I am saddened aild disap-

ity Leader '!blr. Daschle of South pointed that the Democrats have 8 
Dakota have been negotiating deprived the special committee of. _ 
without success a resumption of these two weeks to properly pre- _ 
the Whitewater hearings since pare for the resumption of public \ """"
Feb, 29, when a 1995 bipartisan hearings:' he said. "I believe we ~ 
Senate resolution creating the will now need additional time, at a 
Whitewater committee expired. .. minimum two weeks:' = 

Republicans, who initially Mr.D'Amatosaidiftheimpasse 
wanted the hearings extended in- cannot be resolved quickly, he was • . " S Qj = 1l ~-S s: :; 1; ~ 1! ;;;:g ~] ~ ~iQ .:; ci 
d f · '1 I ha fti>.--~ to d th ed to th tte to ::s 0.5 CLl C 01: oJ:::! Q) - CD c: ... C as j;j en ~ ~ f! . 
euuey, veo ,'n,,, en e prepar turn ema r,over '= 8.l::,Cgoo E"tl~~.r5i -,E-ll,c 8 8 ... o S!!!' 

inquiry by June 7, with a written the Senate banking committee. - a E os .. 2 E .. .,' ........ "" u u _ -
report completed by June 10. They "This will'be a great strain on 0 l;> ~.!! - .. :§ .. ~ ... ;lii ""~ ~;J i ~ ~!l ~ il.~ 
failed in five votes on the Senale the banking committee members c,c c c OJ ~ ... ii "" "" -S, ..,,, ;;!j ., :a i c ,c 
floor to end a Democratic filibus- and.staff:,"Mr: D'Amato,said. "Sen- ~ (J)~ 8.>'~8·$ c 8 :l";j;;.. ...... ,s.:§ 'ii..5'i.~-
ter on a resolution to' extend the ate rules, make l't extreme-ly dif- . ","I; = c § 8. ~.sP - ,c. ~ iU' 5i ! c ., :>. 
h · R bli h !!2.w ]:>u' .. = .. = ... 1;;5i .. ;:;"~''''''' .s..5 .... ,C , eanngs. epu cans, w 0 con- flO cult to conduct the committee's., " u><o .... - .. El AI "" .. -c ", • - ;; .. 
trol the Senate 53-47, were unable regular business, and the White- -g~ ~ ... S .... e· 1;; ]';: ~Ol e ;150 !!l ... f.8~ ~8 .. =::18-
1 t th 60 t eededto Iz - 00\ .... c·- .... c - .... , ... = -",," o mus er e vo es n water investigation. _ 1:1 «f .• S .. 101 - tit ~ gg Co e .!3 6:: B co eo t: me. ... ~ ~..= gr 
cutoff floor debate. ~i ",c_ c~'-" 0 :as c c"'c .. l!' u -

Mr. D'Amato has said an exten- "It will mean early momingand ~~ go 2 ~ ~.s~,c] 8i~~ ... i!~ ~.; o~..5;;:-.5~.5~ 
sion was necessary because of the late 'evening committee'sessions, : 0\ U"' .. "" .. ,C :1l''' _ E -!! "$" 'IJ .. ~ g!! .. "',c.... u 
White House's ·stonewalling" on but I am determined to gather the -.c...I!"!t.... ~J t:.!!l:a ~ ~·C t:-;, .. ~.!! -:g 'E §;:;; ts "., ",,53];a" ~ ~ 
the release of subpoenaed records facts about Whitewater and to con- ~ (Xl £ :ll ~ E E.g 'iil-S '" e S 8 < 'e ~ Ii "l .!! ~ Ii '" : 
and the unavailability of severaI tinueto do so in a fair and thorougb t-----'--------.,..-.. -----.-"---.-"-"-------------"---"--_-_-_-_-_-_-_-_"_-_'_'_"_'_-----------
key witnesses. He said administra- manner:' he said. 
tion officials and congressional Mr. D' Amato has said that mov-' 
Democrats had orchestrated a ing the Whitewater inquiry to the 
partisan eftiort to "stop the com-, banking committee would elimi
mittee'from doing its work:' nate any restrictions on the COI!-

Democrats have charged that tent of the probe, which has been 
the hearings are politically moti- limited to certain topics. 
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Congress Plays Doctor 
,American College of Obstetricians, 'AlthOugh JlI'OPCli1ents of the legisla-

By Allan Rosenfield " and Gynecologists, which fought this tIOn described the procedure In luridly 
--.,------------ bW, points out, partial birth abortion graphic tenils, the bW Is' vague In 

hen the House 
took the un
precedented 
step last' 
week of 'pass
Ing a bill that 

would outlaw a specific and 'safe sur-
, glcal procedure, the so-called partial 

birth abortion, it set a dangerou's 
precedent by Inappropriately intrud
Ing Into the clinical practice of medi- . 
cine. ' 

Medical decisions should be based 
on scientific evidence gleaned from 
laboratory and' clinical evaluation. 
Procedures should be judged on safe
ty, effectiveness, avallabWty and af
fordabWty. Such decisions should not 
fall within the 'purview of Ideology and 
politiCS. 

In considering abortion, doctors ex
amine the best data available, consJd-

, er the patient's specific medical cir
cumstances and, In consultation with 
the fully informed patient, decide on 
the best procedure. In' declaring We
gal the slKalled partIal birth abortion 

,procedure, the House /and Senate' 
trampled on these criteria 

Indeed, the blll demonstrates why 
Congress should never supersede pJ'Oo 
fessional medical judgment As the 

Allan Rosenfield is dean of the Co
lumbia School Of Public Health and a 
professor Of public health and obstet
rics and gynecology there. He is for
mer chairman of the Planned Par
,enthood Federation Of America., 

'IS not found In any medical dlctlon- defining a partial birth abortJon.The 
ary; foes of abortiOIl colnedJbe te~ . language Is'so imprecise that many D 

The procedure, knovm medically as and E's, asdoaors call them,~uld 
dllatlitlon and extraction, Is a variant arguably meet' the definitiOn. 1bls 
of dllatatlon and evacuation, the inost could force the small pool of ysl~ 
common abortion method In the Sec- clans who perform second-trimester 

' ond trimester. DUlitation and extrac- abortions to use techniqUes that are 
tlon,rarely ~rformed, Is generally less safe' for fear of prosecution .• 
limited to pregnancies that are In the It Is unconscionable for Congress to 
20th to 24th weeks; very few are force a physician to potentially jeopar
performed afterward. DUataUon and dIze a patient's health and Ignore his 

Women who need 
, late-term abortions 

could suffer. 

,or her best medic8J judgment A wom- ' 
'lin In ,tragic circumstances should 

, have the right to make her own deci
sion, In consultation with her physl-

, clan "- not her legISlator: 
WhatJeglslatures and courts can,' 

decide is whether a class of practices 
should be lawful. ,Thus, In Roe v. 
Wade and later decisions theSu
preme Court established the legality 

evacuation Is the preferred method of abortion. To protect Americans .. 
because medical data indicate that It ' from unethical research, Congress 
has the Io\xeSt complication ~ of . has required the establishment of 
any method usable In the second trI- review boards and Informed consent. 
mester. ln any case, fewer than 1.5 And whUe Congress requires consent 
percent of all abortions take place before sterilization for Medicaid ps
after 20 weeks; most are done within tlents, It does not ban, or mandate ,a 
12 weeks. Specific procedure. 

'The anguished decision to use dUa-' Nf) Issue Is more controversial 
tatlon and extraction Is usually than 'abortion. But since abortion Is 
reached when 11 woman's life or health ' legal, perhaps we can at least agree 
would be jeopardized If the pregnancy, that members of CongreSs are slm
'is continued or If there Is a fetal abnor- ply not equipped to make pronounce
mality lilcompatlble with, life, These' ments about surgical procedures. 
abnormalltles can be hOrrific - for Wisely, President Clinton has prom- , 
example, a fetus with no brain or with !sed to veto file bUL 0 
the brain outside the skull. 
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In America Abroad·at Home 
BOB HERBERT ANTHONY LEWIS 

. Horror Threshold . Smears 
And 
F~cts 

City offldals continue to argue 
that It somehow makes sense ~ Is 
. somehow In the best Interests of the 
clllldren - to develop a plan to re
turn three boys to their parents, even 
though they were savagely libusecl,' 
and their ·brother was killed, at the 
hands of those parents. 

. Adam Mann, 5 years old, was beat-
· en to death In 1990. His father, Rufus 

ChIsolm, and b1s mother, Michelle 
Mann, both went to prtson. The tor
ment they InfiIcted on their children 
was detailed In Ii celebrated "Front
line" documentary called "Who 
KlUed Adam Mann?" 

Adam's brothers were regularly 
whipped, burned and beaten. The Ut
any of their injuries Included a bra- ' 
ken leg, broken wrist, broken finger, 
fractured skuU, perforated 'lntestlne; 
liver damage, severe lacerations and 
bruises. 

Adam had his teeth knocked out, 
suffered numerous broken bones, 
and endured rectal abuse. At one 
point, In the attack that eventually 
killed him, he was hung from a coat 
hook and beaten. 

After Adam was killed, b1s three 
brothers and an Infant sister were 
removed from the parents' custOdy. 
That would seem to have been an 
easy calL Take the children: away 
and never send them back. Period. 

• So the plan, for a while, was to try 
to have the youngsters adopted. 

Enter Terry Weiss, an assistant 
deputy commissioner In the diy's 
child welfare agency. In June 1994, 
Ms. Weiss changed the plan. She de
dded that the 10Df"term goal should 
be to return the boys to their parents. 
(Adoption proceedings are under 
way for the girl, who Is now 6.) 

The question arises: How many of 
their children's bones do parents 
have to break, and how many chil
dren do they have to kill, before a 
decision Is made by the authorities 
that they are no longer eligible for 
custody? 

Obviously, In the view of certain 
· key child welfare offldals, Rufus 
ChIsolm (who Is still In prison) and 
MlcheUe Mann (who was released In 
1994) have not achieved the neces
sary threshold of horror .that would 
bar them from further considera
tions of custody. Perbaps If they kill 
one more child. . 

In a deposltlcin taken last January, 
Ms. Weiss acknowledged that the 
boys were experiencing severe prob
lems. She was asked, "In your view, 
did their serious emotional and psy-

. chological problems weigh In favor 
of changing the plan to return to 

• 
parent. or weigh In favor of DIllIn
taInIng the goal of adoptloli?" 

She repUed, "In forming my opin
Ion, It weighed In favor of changing 
the goal to return to parent" 

Marda Roblns!lll Lowry Is the d).: 
rector of the advocacy group Qill
dren's RIghts Inc. She has fOed a 
multlmllllon-doUar lawsuit that ac
cuses the dty of repeatediy falling to 
properly investigate credible charges 
of child abuse, and of falling to prop. 
erly manage the cases of children 
placed In Its care. 

BOSTON I 
On WhItewater, It Is time to follow ! 

The Mann case Is exhibit No.1. ... 
Ms. Lowry beIleves that tbe level of 

Incompetence Is so great, and Is caus
Ing so' much harm, that the entire •. 
child welfare operation should be tak-
en over by a court-appobited recelv~. ' 
To that end,' ChIldren's Rights has 
fOed a separate. proceeding In Fed- -
eral court 

AI Smith's advice: "Let's look at the ; 
record." For there Is. a record, the 
reports of a detlitied and dlspassion
ate investigation. And practically no . 
one has read those reports. 

The investigation was ~ered bY 
the Resolution Trust Corporation. the 
Government body for falled savings 
and loans. and done by the respected 
San FrancisCO law firm of Pillsbury 
Madison & Sutro. Several volumes 
were published In 1995, me last on 
Dec- 28. After billing records turned 
up In the White House, the investiga
tion resumed; a further 164-page re
port ,was submitted on Feb. 25: . 

uThe city," said Ms. LoWry, ucaft.. 
not be trusted to protect children anY
more." .. , 

Ms. Lowry said one of her goals In 
seeI\Ing damages on behalf of die 
Mann youngsters and. others Is iii 
demonstrate to dty offldals "that 
there are consequenceS for Iporing 
these children and falling to act re-

," 

Why isn~t the citY' 
on the side of kids? 

. .. 
sponslbiy, and that the consequence to. 
the dty Is harsh." , '1: 

The Mann case was exceptional 
she said, only because the abuse was' 
so extreme. She said, "Except for the 
horrfble Circumstance under whlclt· 
these kids came in, this kind of lack of 
planning. and totally unreIilIstIc goal, 
Is very typical of how they treat all: 
kids." . 

On Friday afternoon, Nlchol8$ i 
Scoppetta. tbe head of the diy's ~. 
ministration for CbIIdren's Servl~. 
said be had asked for "all t1i!4 
records" and would personally '~ 
view the Adam Mann case and ~; 
aftermatb. '" 

Mr. Scoppetta. appointed e8rUf!i.' . 
this year by Mayor Rudolph Glulladt,:' 
Is supposed to bring a semblance of 
sanity to the hmacy that passes for 
child protection In New York. Theo
bulging. stomacb-tuming flies ~. 
Adam Mann and his brothers should' 
give him a pretty good Idea of how 
much work he has to do. 0 

", .' 

The i'eports examine charges 
against President and Mrs. Clinton In 
exhaustive . detaU . - and find one 
charge· after another to be without 
substance. 
. • On the suggestion that the CIIn- : 

tons bore some legal responslblUty I 
for wrongdoing by the WhItewater 
developer, James McDougal: 

"There Is no basis to charge the 
Cllntons with any kind of primary' 
lIablUty for fraud or intentional mls
conduct ThIs lnv!!Stl8at1on has re
vealed no evidence to. support any 
such claims. Nor would the record 
support any dalm' of secondary or 
derivative UablUty for the possible 
misdeeds of others. ••. 

Pillsbury'report, a 
voice of reason 

on Whitewater. 

"There are legal theories by which 
one can become liable for the conduct 
of others - e.g., conspiracy and aid
Ing and abetting. On this evidentiary , 
record, bowever, these theories have. 
no application to the Cllntons." 

• On CrIticism of tbe fact that Mad
Ison Guaranty, the savings and loan 
owned by Mr. McDougal, retained the 
Rose Law Firm of Utile Rock, ArIL, 
In which Mrs. Clinton was a partner: 

." A trier of fact Is highJy unlikely to 
find that there was anything unto
ward,let alone fraudulent or inten
tionally wrongful, In the drcum
stances of the Rose Law Firm's re-

, tendon!' . 
• On the charge that a $2.000 

monthly retainer Madison paid to the 
Rose firm really went to the Cllntons: 

"The suggestion that tbe retainer 
was some· sort of gratuity, or 'was 
handled Improperly, lacks founda-

. tIon." In fact, the investigatiOn found, 
the Rose firm deposited It In a trust 
account and returned the balance to 
Mr. McDougal after blUed fees were 
deducted from It 

"There Is no evidence that the clIJi. 
tons ever received anything like 

. $2,000 a month from this engagement, 
and every reason to believe that they 
never received more than a trivial 
sum .... Mrs. ClInton's share [after 
division by the firm) would have been 
less than $20 a month." 

• On the claim that the Rose Law 
Firm conspired with Mr. McDougal in 
wrongdoing over Castle Grande, a 
development for mobile homes: 

"The conspiracy theory Is hopeless
ly flawed. The Independent Counsel 
has alleged a different oonsplracy [In
volving Jim Guy Tucker, now being 
tried). It atralns common sense to 
place a second set of conspirators on 

. the same property - a set .•• that was 
DOt cut In III the deals, a set whose 
senior members stood to galli some
tbIng III the order of $20 a month." 

• On the charge that the Rose firm 
and Mrs. ClInton wrongly discarded 
fOes em Castle Grande: 

"New evidence shows thilt the Cas
tle Grande fOes were discarded In 
1988, long before WhItewater In any 
form became an issue .•.• There Is no 
evidence that Mrs. Clinton knew any
one might need the flies." 

Those and many otber findings are 
each backed by a painstaking state
ment and analysis of the evidence. 
Reading tbe reports, one Is struck by 
the trlvlallty of the long-ago events at 
Issue - and by the detachment and 
clarity wltb which they are examined. 

It Is a different world from the 
conspiracy theories and smears of 
Senator Alfonse D' Amato and his 
WhItewater committee hearings. 
WhIch Is no doubt why Republicans 
have done their best to see that the 
PUlsbury reports get no attention. 
Though they were. transmitted to the 
committee, they bave not been pub
lIshedill the usua1 pamphlet form. 
The 1ast, of Feb. 25, bas not been 
released by the D'Amato committee 
at all but was. made i1vaUable by a 
House'Democrat,'Henry Gonzalez.. 

The press, too, has a responsibility 
for the fact thai hardly anyone 
knows about the Jlndlngs of the Pills
bury investigation. Newspapers have 
paid scaDt attention. to the reports. It 
Is as If they had an Investment In the 
existence of a scandal.. ,_ 

It Is time for: the press to apply to 
the WhItewater charges the Journal
istic principles of skepticism and 
fairness. A good way to begin Is to 
look at the findings of the Pillsbury 
In~'!Stlgatioll. ~:. 0 



I Fetal pain in late abortions. 
creates anger on House panel 
By Julia Duin 
THE WASHINGTON TIMES 

A cOngressional hearing on 'the 
effects of anesthesia on a "partial
birth" abortion turned into a 
shouting match yesterday be
tween Rep. Patricia Schroeder and 
oilier subcommittee rile!l1bers. 
: Four anesthesiologists pro

voked heated argument on wheth
er Ii fetus feels pain dUring such an 
abortion. Pro-choice forces say the 
fetus feels no pain in the late-term 
procedure, in which' itS skull is 
penetrated and its brain is sucked 
out. '. 

All four Said the fetus does feel 
pain. This is a key point in the Par
tial Birth Abortion Act, which Eill 

. be voted on next week in I the 
House. The act would criminalize 
such abortions. 

Despite an amendment provid
ing an exemption if the mother's 
life .is at sta,ke, President Clinton' 
has indicated he will veto the bill. 

EmQry University's' Dr. Jean 
Wright provoked the greatest out
burst when she said fetuses feel 
more pain than infants and adults 
because the fetus begins to de
velop pain fib.ers in' its seventh 
week and has complete. sensation 
by 20 weeks. '. 

"Just because we can'tJhear the 
cry doesn't mean it'$ n~t there:' 
she said. "If this procedure was 
done on any animal, it~d never pass 
review in my institution." 

Mrs; Schroeder, Colorado Dem
ocrat, .asked the panillists if one 
'method of late-term: abortion is 
less painful than aI"iother. They 
said they are not experts on var
ious' kinds of abortions, at which 
point Mrs. Schroeder said there . 

Rep. Patricia Schroeder . 

are many kinds of gain, in«fuding 
the pain of childbirth. 
. In response, . Rep. Heriry J: 

Hyde, Illinois Repilblican, began 
detailing' various types of abor
tions, and Rep. Bob Inglis, South 
Carolina Republican, grilled Mrs. 
Schroeder on whether being 
aborted is painful. ." 

"I've not seen the medical stud
ies:' she began. He iriterrupted by 
saying that although she acknmvl- . 
edged pain in other medical proce
dures, she balked at abortion .. 

"Your ideology stopped you. It . 
gripped you there'" he said. . 

"This is a witch hunt!" she said. 
"This is a difficult medical choice 
between the health of the mother 
and the fetus:' 

The anesthesiologists casti-

gated the media. and . pro-choi~e 
spokesmen for misrepresenting 
the effects of anesthesia on preg: 
nant women and fetuses: . .' ". 

Dr. David Birnbach, director of . 
obstetric anesthesiology' for' st . 
Luke's-Roosevelt Hospital Center . 
at Columbia University, said he 
contacted the St. Loilis P:os~-" 
Dispatch to d,emllnd a retraction 
after the newspaper said the fetus 
dies f~il1tl an~s,hesiabe~ore the 
operatIOn begIns... '. 

. "They told me this was a fact. 
received from Mary.Campbell" of . 
PlaiIn~d Parenthood, he said. '.'1 

'told [the reporter] there was no 
factual basis from what she had on 
that fact sheet:' . . 

Rep. Charles T. Canady, Jvho 
heads the House.Judic,;.arf sub- . 
committee' that he,ld y.~llterdliy's. 
hearing, criti9jzed. Kate. MiChel' 
man, pre~ident.,.of .. the (ilatiollai 
Abortion lin.d Reproductiv!l~ights 
Action League, for spreading I!n. 
"anesthesia myth:' .IVIiss. MichcH- . 
mail turned down ii.chanceto 
testify yesterday.' .. . 

"Abortion advocates have' re
peatedly denied or' misrepre
sented . the' facts on partial'birth' 
abortion:' said Mr, Canady, F10rida 
Republican: '''The creation·of this 
anesthesia myth is lillcohscienac' 
ble. It could cause women who are . 
pregnant to refuse anesthesia' for· 
needed medical treatment be' 
cause they fear it will '.harm 'orkill : 
their unborn child," " 

ManYfetusesd~ notJeelthe'ef' . 
fects of local anesthesia because,it 
is not necessarily carried through 
the placenta, Sometimes the moth
er's liver metabolizes it first, pan-' 
elists sa.id. . 

House committee passes 
Taxpayer Bill of Rights . 
From combined dispatclJes 

The. House Ways' and Means 
Committee yesterday passed leg
islation known as the Thxpayer Bill 
of 'Rights, designed to enhance 
protections provided to taxpayers 
who find themselves at odds with . 
the nation's tax collection agency. 

'!For taxpayers involved in dis
putes with the IRS, it's too often a 
David vs. Goliath fight that leaves 
David the tal(payer without- a 
slingshot:' said Rep. Bill Archer, 
Thxas Republican, the committee 
chairman. ..-

The legislation, he said, "fairly 
and properly maintains a balance . 
between the government's need to 
collect revenue and the taxpayer's 
right to fair treatment." 

Under the bill's terms, taxpay, 
ers who are victimized by reckless 
IRS collection actions would be al
lowed to sue for up to $1 million-
10 times the current $100,000 cap. 

While the legislation would 
. raise from $75 to $110 the hourly 

rate of attorney fees eligible for' 
reimbursement when' taxpayers 
win such suits, it would be eaiser 
for. taxpayers to be reimbursed for 
legal fees. . . 
, The bill also would extend from 

10 to 21 days the amount of-tiine a 
taxpayer is allowed to make delin
'quent payments without being 
subject to an interest penalty. In
terestcharges would be dismissed· 

if the delay was generated by IRS 
mistakes. 

In addition, the bill would en
. hance protections afforded di
vorced filers and authorizes the 
Internal Revenue Service to with
draw liens "when it is in the best 
interest of the taxpayer and the 
government." 

And an amendment by Rep. 
Nancy L. Johnson, Con.necticut, 
Republican, would permit taxpay
ers to use private delivery ser
vices, in addition to the U.S. Postal 
Service, to deliver tax returns and 
other documents to the IRS. 

Full House action on the pro
posal is expected around April 15 
- the day tax filings are. due. 

The bill is part of a House Ways 
and Means Committee initiative, 
expected to take the rest of the 
year, to review the federal tax code 
with an eye toward simplifying the 
system. 

"It is time to scrap our current 
tax code:' said Rep. Rob Portman, 
Ohio Republican, a committee 
member. "At about this time of . 
year we are all dread!ng the 
paperwork and hassles Involved 
with preparing our federal taxes 
- and for good reason. Billions of 
'dollars and man-hours are con
sumed annually in efforts to con
form to this convoluted maze of 
reguI<ltions:~ . 

...••• ,>.',) •. , •. 
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Doi~~tb~fI setting vote -, 
on assault arms ban rep~l 
By Laurie Kellman 

. THE WASHINGTON TIUES 

Senate Majority Leader Bob Dole yester· 
day backed off his previous support of a 
vote on a bill to repeal the assault weapons 
ban, as House Republicans prepar~d a 
floor vote on the measure today. 

"I haven't considered it, it's not a prior' 
ity;' Mr. Dole, the presumptive GOP front· 
runner, told reporters. He refused to say 
whether he supports the repeal. 

His stance contradicts a letter he wrote 
a year ago. It is likely to be a campaign issue 
at a time when Mr. Dole's loyalty to conser
vative causes has been questioned by the 

. House GOP freshmen who forced the mat
ter to the floor of their chamber. 

Ina later statement, the Kansas Repub
lican left open the possibility of a Senate 
vote but declared the bill dead in that cham· 
ber. . 

"I am not optimistic that there is suffi
cient support in the Senate to pass the reo 

. peal," Mr. Dole said. "After the House vote 
tomorrow, I will confer with my colleagues 
on the best course of action." 

A spokesman for House Majoriry Whip 
'Ibm DeLay of TexaS said no vote count had 
been' conducted. 

Like evefything that happens in Con
gress from now on, the issue carries over
tones of the presidential and congressional 
campaigns. . ' 

"I am hopeful.that we will work closely 
with him in the weeks and months ahead;' 
said National Rifle Association Executive 
Director Thnya Metaksa, who for the time 
being gave Mr.· Dole the' benefit of the 
doubt. "After all, politically speaking, we 
are not supporting Mr. Clinton." 

House GOP leaders and the Republican 
sponsor, Rep. Bob Barr of GeoJ;'gia, said 
bringing the matter to a vote fulfills the 
party's 1994 campaign promise. 
. Overturnmgthat ban has been the NRA's 
top legislative priority, and Mr. Barr, chair-· 

man of the House Firear.ms Legislation ... 
Thsk Force, said, "I'm confident that it will 
pass. 

"This is an issue where. people's minds 
are not going to change;' he said. 

"Now's as good a time as any;' said Rep. 
Mark E. Souder, Indiana Republican. 

. At the weekly House GOP cOnference 
meeting Wednesday, several Republicans 
introduced a measure to delay the vote but 
failed to get the two-thirds majority of the 
conference to agree-;' according to sevet:aI· 
House sources who attended. ' 

"'Ib bring this issue up now is ludicrous;' i 
said Rep. Peter G. 'Ibrkildsen, Ma~~chii- i:' 
setts Republican, who voted for the 1:iari in 
1994;' "Congress needs to focUS on balaitc-
ing the budget and passing real welfare Ii 
reform." .. 

The Clinton administration,' meawhile,. I 
condemned what Rep. Charles·E. Schumer, 
New York Democrat, termed the, GOP's 
"sneak attack." 

"I believe Congress should reject this 
extreme step. We ought to keep the assault 
weapon ban. And I would like to 'call upon 
the Republican leadership in the Congress 
to bring this to a vote;' Mr. Clinton said. . 

Attorney General Janet Reno' said the: ' 
ban has worked. . 

"It is unconscionable to think that sp~ 
cial interests in Congress should or could 
roll it back now," she said. . 

"[Assault weapons] are used on school~ 
yards, at !lirports, in bank· lobbies; . on 
trains, in traffic an$i in front of the White 
House;' Miss Reno added. "They have no 
legitimate sporting purpose, and you won't 
find them in a duck blind or at the Olym-
pics." . 

A year ago, Mr. Dole sent Mrs. Metaksa 
a letter saying he "hoped to have a,bill [re
pealing' the ban] on President Clinton's 
desk by this summer." 

He called the repeal "one of my legisla
tive priorities." 
• Jerry Seper contributed w this artiCle. 

Gingrich wants IRS staffers 
put ~ w~rk on drugs~ aliens 

ASSOCIATED PRESS sentatives" - $500,000 on each of 75 tar- . 
, Republicans want to transfer one-fifth of geted seats. , . 
the Internal Revenue Service work force to That is unprecedente.d, 'Mr. Gingrich 
the FBI and federal drug and bOrder.police, ~d, adding that as many as 40 percent of . 
House Speaker Newt Gingrich said yester- union members vote. Republican. The AFL-
day. . CIO campaign, he added, means those 

"We can't stop illegal imn:iigration, We workers will be coerced into paying sup-
can't stop illegal drugs but we can audit port to candidates they oppose. 
every one of you:' Mr. Gingrich said in de- Answering questions from the newspa-

, crying what he views as a failed federal per people, Mr. Gingrich said Republicans . 
government and overstaffed IRS. will need to regain the presidency and pick 

He noted the IRS has 111,000 employees; up seven Senate seats in order to "gain con-
the FBI, 24,000; the Drug Enforcement trol of the bureaucratic agencies." 
Administration, 6,700; and the Border Pa- __ "It's going to be.a very clear choice this 
trol, 5,800. His solution to the drug, im· fall, and the system will work o~ce the 
migration and crime problems: move co~try decides;' he said. He predil;ted vot-
25,000 workers from the IRS into the police ers will reject a government stalemate. 
agencies. . 

"None of our problems are insoluble if 
we are willing to be tough-minded:' the 
Georgia Republican told the National 
Newspaper Association. 
. Mr. Gingrich predicted this year's elec
tions will rival those of 1896 and 1932 "as a 
decision point where the country had a dia
logue with itself." He accused President 
Clinton of abandoqing the war against 
drugs and of appointing judges who are 
pro-criminal., 

He reserved his sharpest jabs for organ
ized lab<>r, saying the most stunning activ
ity he has seen this year is the pledge by 
the AFL-CIO "to buy the House of Repre-
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I Clinton backs 'partial-birth' abortion 
Senate likely . . .. . 
t9 uphold veto 
of bill this . year 
By Paul Bedard . 
THE W\SHINGTON TlMES 

President Clinton yesterday 
seemingly supported both sides in 
the abortion debate but ensured 
that "~-birth" abortion, a 
late-term procedUre that Congress 
has sought to ban, will remain 
available as a form' of birth con-
trol. . 

In a letter to Congress, Mr. Clin
ton. said that, while he generally 
opposes late-term abortions, they 
should remain an option in cases 
when the mother's health is threat
ened or to "avert serious adverse 
health consequ'ences to the 
woman." 

That language, said pro-life ad
vocates, is a "legal term of art" to 
include any health issue raised by 
the mother, including depression 
or fear of having a child. 

But since pro-lifers do not have 
a Veto-proof majority in the sen
ate, which has approved tough 
anti-abortion language, Mr. Clin
ton's promised veto of the partial
.birth abortion bill pending before 
Congress likely will be upheld 

"The president will succeed this 
year'in keeping partial-birth abor
tion entirely unrestricted," said 
Douglas Johnson of the National 
Right to Life Committee. . 

Abortion has been a key issue in 
the .Republican presidential pri
maries, pitting avid pro-lifers such 
as Pat Buchanan against· candi
dates such as Steve Forbes, who 

. has essentially adopted Mr. Clin
ton's position. 

In 'his letter, Mr. Clinton restated 
his position that "I strongly be

.lieve that legal abortions - those 
abortions that the Supreme Court 
ruled in Roe vs. Wade must bt; pro
tected - should be safe and rare." 

He explained, however, that he 
has "long opposed late-term abor-' 
tions except, as the law requires, 
where they 1m! necessary to pro
tect the life ot1he mother or where . 

. there is a threat to her health." . 
. Mr. Clinton said that the partial. 
birth abortion bill before Congress 
is too restrictive and that-he would 

_"'~~ __ T .... 

President Clinton meets with the emir of Kuwait, Sheik Jab!!r Ahmad Sabah, yeSterday in the Oval Office. 

. veto it unless a compromise is 
struck·to ease Senate-approved re-
strictions. . . '. 

The House and the Senate have 
passed separate measures that 
woUld restrict the late-term proce
dm:e, With the ~te approving 
the more restrictive language. A 
I:onference committee to recon-. 
cile the two bills has not yet con
vened 

However, language proposed as 
an alternative has been rejected in 
the House and .was defeated 51-47 
in the Senate,.where Sen. Barbara 
Boxer, California Democrat, 
championed the Clinton plan. 
Sixty Senate votes are needed to 
override a veto. . 

Explaining his cOmpromise, Mr. 
Clinton wrote: "I am prepared to 
support H.R. 1833 .,. if it is 
amended to 'make clear that the 
prohibition of this. procedure does 
not apply to situations in which.the 

. selection of the procedure; in the 
medical judgment of the attendiiig 
physician, is necessary to pre
serve the life of the woman or 
avert' serious adverse health con
sequenceS to the woman." 

Rep. Charles 'I Canady, Florida 
Republican and author of H.R. 
1833, said, however, the House will 

not change the bill l!Dd will' ap
prove the Senate restrictions, 
forcing a veto. . 

"President Clinton is between a 
rock and a hard place.·He does not 
want to veto a bill supported by 71 
percent of the public, but bard-line 
abortion advocates will not allow 
him to sign the Partial Birth Abor-
tion Act," Mr. Canady said. . 

.' "In an attempt to avert serious 
adverse political' consequences, 
President Clinton is tryiIJg to de
ceive the American people: He 
claims he supports banning this 
disturbiitg procedure, but in re
ality his proposed' amendment 
would gut H.R. 1833, ~ it 

. ineaningless," he added 
Partial-birth abortion is a grue

some procedure that is even· op
posed by many who support Roe 
vs. Wade, the 1973 Supreme Court 
decision legalizing abortion. 

In the procedure, which com
monly takes place after the fetuS 
is about 6 months old, the fetus' 
feet and torso are delivered 
vaginally,. while its head rem8ins 
in the birth canal. 

The abortionist then stabs the 
base of the fetus' skull with scis
sors and inserts a catheter·into the 
opening. The catheter is used to . 

. suCk out brain matter, which kills 
the fetus and allows the skull to 
collapse for easier delivery. 

Abortion leaders hailed Mr. 
ClintOn's compromise and veto 
threat. . 

. Kate Michelman, president of 
the Naticinal AbOrtion and Repro
ductive Rights League, said the 
president's position is "an impor· 
tant stand to take, and not an easy 
ODe.~ 

. '"Ithinkthepresident, in the let· 
ter, has rea1iumed his commit· 
ment to the constitutional right of 
women to make reproductive 

. choices:' she added . 
Mr.Johnson· of the National 

Right toLife Committee said: "The 
president, for political reasons, is 
trying to convey the impression 
that he favOrs limits, but the legal 
effect of his position would be to 
continue the status quo:' -

"The health clause that Presi
dent Clinton seeks to include is so 
broadly def'med in U.S. law that it 
would make all partial-birth abor
tions acceptable, including the 80 
percent of partial-birth abortions . 
that are performed for purelyelec
tive reasons:' said Gracie Hsu of 
the Family Research Council. 

\ 



A mole in 'the,hole': 
Ames' solitary lanlent 
In letter, spy complains of-persecution 
SyBill Gertz 
THE WASHINGTON TIMES 

1Wo Years after his arrest in the 
CIA's worst spying scandal, KGB 
mole Aldrich Hazen Ames is 

, struggling with life alone in "the 
hole" .....: a small isolation cell in a 
high-security prison: 
, " "Time seems to flow by for me 
here in contradictory, ways," 
Ames, a career CIA officer now 
known as No, 40087-083, says in a 
letter addressed to "family and 
friends." 

"Doing one's time without the 
expectation of release can turn 
Into a mental and emotional ,self
imprisonment as brutal and de
forming as the external realities of 
prison:' he says. 

"The real pain and humiliation 
comes from the helplessness and 
frustration felt as one is entirely 
dependent upon a distrustful, usu
ally impersonal, careless and of-
ten hostile authority." ' 
, A copy of the eight-page letter, 
dated Jan. ,3, was obtained by The 
Washington Times, 

In it, Ames makes qo reference 
to his nine years as a KGB spy and 
the $2,5 million he was, paid for 
passing CIA secrets to Moscow, 
though he apologizes for not writ
ing about "the most painful and 
regretful events and feelings 
which brought this catastrophe 
about:' 

Fighting boredom and isolation, 
Ames reports he is struggling to 
"keep hope alive" for a possible 
release from the federal prison at 
Allenwood, Pa. ' 

He has been In. Allenwood's 
"jail" since AugUst 1994, "The jail 
is termed the special housing unit' 
but is universally known as the 
'hole: " he writes. ' , 

Still, observers 'note that Ames 
is far better off than the 10 re
cruited agents he betrayed to the 
KGB in 1985 for $50,000, A CIA; 
report last year said the 10, de
scribed as ,the agency's "most 
valuable l\Ssets:', were 'executed 
for working covertly for the CIA 
al\d FBI.' ' 

see AMES, page Al4 
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From page Al 

''As far as I'm concerned, he got 
less than he deserves:' said Rich
ard Stolz, a former CIA op,erations , 
chief, expressing the view of 
many former CIA officers toward 
Ames. " 

Another former CIA 'officer 
said: "In our day, we would have sat 
him down, learned everything he 
kneW, then quietly arranged his 
death." " " 

Ames pleaded guilty to spying 
In April 1994 and was sentenced to 
life In prison as part of a plea bar
gain. His wife, Rosario Ames, re
ceived a five-year prison term as 
an accomplice. ' , 

Plato Cacheris, Ames' attorney, 
verified the letter as genUine. "The 
letter was intended'to be confiden
tial to his family and friends:' Mr. 
Cacheris said. 

Since his arrival in prison, 
, Ames has occupied a 9-by-12-foot 

isolation cell equipped with a 
, stainless-steel shower, sink and toi

let, a double bunk and a small ' 
desk. About 900 prisoners live in 
the facUity, specially designed for 
dangerous inmates. 

Shackled In chains during brief 
walks to ~ exercise yard he de-' 
scribe!! as a chain-link "dog run:' 
Ames says he spends each day , 
with "work:' not otherwise de
scribed, and reading newspapers, 
magazines and books. 

He 'wears bright-orange prison, 
garb, which he says adds "a touch 
of humiliation to the regime:' 

PrIson food Is ample, "heavy on 
bread, rice, beans and potatoes, 
and accompanied by that favorite 
.of the' Bureau of PrIsons and Its 
,prisoners, ,heaVily sweetened 
, Kool-Aid:' Ames writes. 

Ames devotes much of the letter 
to explaining his legai battle with 

AP 
, Aldrich Ames has been in a federal prison in Pennsylvania since 1994. 

authorities over the conditions of 
his Incarceration, He calls himself 
a political prisoner of the CIA, 

He claims the CIA wants him to 
forfeit all of his legal rights in ex
change for release from solitary 
confinement to the Allenwood 
prison's general pop,ulation" . 

"Why am I in the hole, why IS the 
CIA reading ... our mail, deciding 
who can visit me and under what 
conditions, etc" etc.?" he asks. 

"I've been told a dozen self
contradictory, evasive and false 
reasons, ranging from the absurd
ly serious, like being an escape 

_ risk, to the absurdly trivial - be
ing in· the hole is to prevent me 
from misusing the inJ;llate tele
phone system to call the Russians 
or The Washington Post:' 

Ames has asked prison author
ities to provide him with a laptop 
computer, but he says that "rea
sonable" request hils not been 
granted, , 

Ames also writes about his col
laboration with,Pete Earley, Whose 
book on the spy is due this fall, 
Ames dismisses four other books 
already written about him as 
"sketchy, inaccurate, and pros-

, ecutorial," 
"I'm glad I chose Pete:' he 

'adding that "the Russians have: 
helped him a great deal" in writhig' 
the book, The CIA is also helplrig; 
the author, Ames adds. ' 

Ames !I1so reveals he was not 
happy with two television Inter~' 
views be did last year, ortti'ror Cl'{N1 

.. and another for BBC, He was' 
pleased, however, with the inter-' 
view he gave to David Corn for the' 
leftist Nation magazine. 

Several television networks 
making documentaries about the 
Cold War are seeking to interview, 
the CIA turncoat, including Ger~ 
many's ZDF television, the BBC, 
and the Discpvery Channel. ' 

"n'll be interesting to see how 
many of these the CIA will permit 
or what conditions It will impose:': 
he says. "I know that it's this which' 
is keeping me in the hold here, of 
course, and I ought to just shut up:' 

, Ames receives the Internationai 
Herald 1ribune irregularly but ' 
gets daily copies of USA 1bday, 
which he calls "a better newspa
per tha[n] I'd been led to believe:' 
along with several magazines -he 
subscribes to and books supplied 
to him by a relative. "," 

The spotty 1ribune delivery 
leaves Ames tO'conclude "the CIA 
may suspect the Ru~sians of ,in7 
serting secret messages' to' mil 
among the escort service and get
rich-quick classified:' 

His Sony Waikman radio has 
poor reception in'the cell,and'the 

'stations near', the 'prison' don't 
broadcast news or music he likes. 
Ames notes, however, that the 
prison staff "dote on Rush [Lim~ 
baugh] and G. Gordon Liddy:' 

Daily routine consists of break
fast between 6 a.m. and '1 a'.m., then 
study, work, and reading ilntil 
lunch. "A little more work, then I 
shift to reading til dinner between 
4 and 5:' he notes, "I usually go to 
sleep about midnight," 
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Clinton Seeks to Loosen Bill's Ban on'anAbortionMethod· :~',Ci;ntonFil/s 2 Top Posts 
" '~,: WASHINGTON, Feb. 27 (Reuters) 

By ALISON MITCHELL "very distUrbing." screen here," he saId, "He wIshes to see the legislation as Important be- ;:' - President Clinton's re-election 
WASHINGTON, Feb. 27 _ Saying "I cannot support jts 'use on an preserve the reality of unrestrIcted cause It would mark the first time ''',campaign named two political veter-

he had "studied and prayed about ,elective basIs," fhe Pre,sldent said, abortion but behind the facade of a since 1973, when the Supreme Couh :::,ans to top posts today. 
this Issue," President Clinton, In a referring to cases In which the abor" symbolic limitation.". \ legalized abortion In Its landmark ., Theodore Carter was named depu
letter to Congress, urges lawmakers tlon Is performed ~'for non-health re- K~te Mlchelman, the president of, Roe v. Wade ruling, that Congress ty campaign manager and chief op
to amend a bill that would outlaw a lated reasons," or where there are the National AbortIon and Reprodilc- has voted to ban a particular abor- u:,'erating officer and Joseph Lockhart 
late-term form of abortIon so It "equally safe medical procedures tlveRlghts Action, League; praised tlon method. ' n. was chosen as national press secre-
would allow exceptions for cases aVailable." Mr. 'Clinton, . saying hIs ,letter Mr. Clinton's stand had been ,. tary. 
where the life or health of a woman', ' But Mr. Clinton also wrote'of "rare amounte4 to a veto promIse. "The sought by abortion-rights groups, an Mr. Carter, former director of 
was at risk. and tragic" clrcumstances,llI ,whIch Importan~p!!lnt .\11.88, that the Presl- Important constituency of the Demo- p, New York City's Federal Urban Em-

The WhIte House plans to send the the' 'pnicedure might be needed to dent needed to veto this legIslation cratic Party. But It Is not expected to powetment Zone project~ currently 

I C I I Hili Wed d I save a woman's life or health and because It Is Indeed Ii. violation of the effect the action taken by the Repub- 'Is assistant to the city administrator 
a~t:~f~~t.~:I~fluenc~n cong~!s~a~, sald that eXceptions for such cases -constltutlonal"'rlght" of: women to IIcan-run Congress. " ", In Washington. He worked In Mr. 
leaders as they decide how to recon~ must'be Included In the legIslatiOn to choose," Ms. Mlchelman Said. "He Is ,~The House voted 288 to 139 In No- Clinton'S 1992 campaign. 

f H d S meet the constitutional .requlre: inliklng good on hIs cOmmItment to ,ve' mber to ban this method of abor- Mr. Lockhart, currently an off\'c\'al 
clle dlf erent ouse an enate ver- 'ments set oat by the Supreme Court. ,protect WOmen, protect theIr health 
sions of the abortion measure, whIch '. ','1 have.!!l!dled and prayed about, and freedom of choice." tlon and Impose criminal penalties with a Washington consulting firm, 
has been a subject of emotional arid ,this Issue and about the famllles"who " The White House has said repeat; ,on the dOCtors who' use It. One month was deputy press secretary for MI-
vivid debate. . must face this awful choice for many edly that the President would veto later, the more moderate Senate alSo chael S. Dukakls, the 1988 Democrat-' 

At Issue Is a method of abortion months," Mr. Clinton wrote. He said either the House or Semite versions' approved the bill, 54 to 44, but Incliid- Ic Presidential candidate. He also 
known medically as Intact dilation be would support the meilsure If It of- the blUIn their current form, but' ,ed an amendment that would allow was press secretary for Senator Paul 
and evacuation, whIch Is performed' clearly slated that the ban would riot this was the first time Mr! Clinton the procedure to be performed to Simon, an Illinois Democrat. 
only after 20 weeks of gestation. Un. apply If a doctor considered the abor- himself had addressed the IsSue. save the life of a woman. But even Mr. Clinton has yet to name a l 
der the procedure" the fetus Is par- tlon method "necesSary to preservll . Only 13,000 of the country's 1.5 the Senate rejected a broader campaign manager. 
tlally extracted feet first, and the the life of the woman or avert serious' million abottlons a year are per-, amendment that sought to make .im 
skull Is collapsed by suctlonlng out health consequences to the woman." ' formed at 20 weeks of gestation or I exception for a woman's health. :, 
the brain to make It easler' for the Douglas Johnson, tlte legislative later. Medical officials have /laid that : 
fetus to pass through the birth canal. ' dIrector of the National Right til Life thi! method that the legislation would 
Anti-abortion forces call the pro- Committee, one of the nation's larg- ban Is rarely. used In these,late-term 
cedure a "partial birth abortion." est anti-abortion organizations, said' abortIons. Abortion opponents con-

In his letter, a copy of which was. an exception for a woman's health test those assertIons, saylngllQreli. 
made available by the White House, Would gut the bil\. "The Preslaimt Is , able figures are available. ' 
Mr. Clinton called the procedure , attemptlng,.to generate a smoke- 'Both' sIdes In the abortIon debate 



p to Block TV Violence 
Popular in Canadian T.ests 

, By CLYDE H. FARlI/SWORTH A \ 
I 

TORONTO, Feb, 27 - Maxine 
Lawson says she did not think much 
about violence on television until her 
2-year-{)ld son, Caden, came into the 
kitchen one day after watching the' 

, Mighty Morphin Power Rangers and 
started malting karate chops. 

"He wanted to deck me," Ms. 
Lawson. 29, an accountant in north 
Toronto, said with a laugh. "He's 
very impressionable." 

No more Power Rangers for Ca
den, at least not until he getS a little 
bigger. 

The Lawsons are among 150 fam-
. !lies in Toronto, Ottawa, Calgary, 

Vancouver and Victoria who are in 
the third wave of testing the Canadi
an cable industry'S new violence- or 
V -chip, which lets viewers block out 
violence, sex or coarse language on 
their home television screens. 

President Clinton recently signed 
a law mandating that all new televi
sion sets bought in the United States 
come equipped with V-chips within 

, two years. , 
The device has not yet been tested 

among viewers in the United States, 
but in Canada testing began a year 
ago. The current round of testing by 

'Rogers Communications of Toronto 
and Shaw Communications of Calga
ry, the two largest cable operators, 
has already put V-chlps in the hands 
of many families. 

The reviews by cable companies 
and families are good. "We're find
ing this Is the kind of thing people 
like to have in their homes," said 
Allan Sayegh. spokesman for Shaw 
Communications. "They like being 
able to decide ,for themselves what 
can be seen. We feel we're on the 

, right track." , 
Using a one-button remote control 

device the size of a matchbox, Ms. 
Lawson has preset the tiny comput
er chip in the set-top cable conve~er 
to screen out all but the gentlest of 
shows for Caden. like his faVOrite, 
Barney.#' , ' 

Continued From Page I 

! among the most popular, including 
Canadian Broadcasting Corporation 

: Television and crv Television 'Net
, work Ltd., and two American border 
stations, WUTV, the Fox affiliate in 
Buffalo, and KVOS, an Independent 
station in Bellingham, Wash. 

The test Is far from perfect Since 
all homes receJve more than 11 chan
nels, programs from the other chan
nels are not subject to V-chlp block

, lng, and children can stili switch to 
other shows. An American program 
may be screened out only If It.ls 
broadcast by a participating local 
channel. 

Programs are encoded at the point 
of local transmission. with an Identi
fying electronic signal designating 
the Intended audience level: The V
chip reads the signal and compares 
It with the level authorized by the 
parent and either lilocks or allows 
viewing of the program. , 

Other Canadian . and 'American 

Canadians hope 
they can filter out 
offensive U.S. TV. 

from Canada's communications reg- i 
ulator, the Canadian Radio-Televi- " 
sian and Telecommunications Com
mission. 

, The Issue has been one of the prin-
cipal concerns of the Ottawa agen
cy's chairman, Keith Spicer, a for
mer broadcaster and editor who be
lieves that television violence trans- ' 
lates into increased violence in soci
ety an!! must be controlled .. 

He said he had received signatures . 
from more than two mlllion Canadl- , 
ans in the last four years complain
Ing about violence, much of It on 
American programming distributed 
in Canada through cable systems, 
and had threatened to use his regula
tory powers to block out offending 
American shows. 

This would almost certalniy set off 
a new cultural trade war between the 

, two countries. But with the V-chip 
concept now advancing, .he has 
backed off. "We're on a peaceful 
path," he told reporters a few weeks 
ago. , 

After President Clinton signed the ' 
V-chlp bDl, part of sweeping telecom-
munications legislation, the four 
American broadcast networks were " 
reported to be seeking to establish a 
rating system, the key to a working 
V-chlp. , . 

Professor Collings's technology I 
has been combined with such a 
system in Canada. In the testing now 
under way, programs are classUied 
according to their degree of violence, 

broadcasters are watching the tests sex or coarse lango,age. Five levels 
closely. The cable companies are try- range from General Audience, in 
ing to convince Ottawa that volun- ·wbIch programs are suitable for all 
tary controls,' in wbIc:h parents' use ages, to the graphic and expliCit 
the V-chlp ~ manage what their chII- Sports and news shows are exempt 
dren watch, are preferable to beavy-, For Caden, Ma. Lawson sets the V-, 
banded Government regulation chip at General Audience. The chip, 

"ThIs Is the least IntJilslve way to automatically blocks out .anything 
'regulate violence on television," said stronger. But when Caden goes to 
SyMe PoWell, director of media rela- bed. she simply presses a button to 

-tions for the .canadian C8ble Telev1- override the cbI{l and views what-: 
slOn AssocIation. which speaks for ever she likes. 

?::. 

"I like It," she said. "I can be in 
the kitchen and know If he goes to the 
channels he won't see anything bad. 
I can monitor him without actually 

the country's 70 cable operators. "It ,CanadIans I)ope to work with 
'puts control In the hands 'of parents, ,American broadcasters on a lolnt "':':::;~"-: 
where it should be." classification system- that would 

, being on top of the set" 
Actually, only II of up to 60 chan

nels available to Canadians are tak
ing part in the tests. But they are 

Contiftued on Page A2, Column 3 

Betty Hulleman, a nurse· in Ed- serve as the foundation for a North 
monton. Alberta, agrees. She often American V-chlp. The Canadian As
baby~slts for her two grandchildren. socIation of Broadcasters and the 
Having taken part In early tests last American National AssocIation of 
year by Shaw Communications. she Broadcasters are already exploring 
Is favorably Impressed by the way the Issue, Canadian industry officials 
the device has ,evolved. ,say. 

"Mechanically," she said o~ the "SInce most of our TV originates 
early model, wbIch went out a year In tbe U.S~ It's very Important that 
ago In Edmonton, "It 'was rotten. we go forward together," said Trina 
bard to manipulate." But the current " McQueen. ~dent of the DIscovery 
one Is . ."really simple to operate, fits Cbannel imd head of the Action 
on a key chaIn." Group on Violence on TelevISIon, rep-

"It's wondertul," she said. ''I'm resenting all sectors of the Canadian 
for the V-chlp, for what It does." television industry.' 

For an extra monthly fee of be- "CJ8ssttymg only Canadian-{)rIgI-
tween $1 and $2, the .canadian Indus- natlng programs," she said, "gives, 
try Is hoping to make the V-chlps us only half a glass." , 
generally available by July 1. 

The man who developed It Is Tim 
Collings, 34, a professor of electrical 
engineering and robotics at Simon 
Fraser University In Vancouver, 
who has three young children of his 
own. Professor Collings started 
working on the'technology five years 
ago, and has been helped by a 
$250,000 grant from Shaw Communi
cations. 

"I wanted something that parents 
could use as a tool but that would not 
affect the creative freedoms of the 
production and artistic community," 
he said in an Interview. "!t's not a 
complicated technology, didn't take 
that long to figure out," 

,- Asked If he expected to make mil-

J

lIons, he just laughed.. ' 
Professor Collings and the cable 

industry expect encouragement I 
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W:
en he campaigned for presi

dent, Bill Clinton painted 
himself as a moderate on the 

issue of abortion. He pledged to make the 
procedure "safe, legal and rare." 

His critics dispute that notion, point
ing out that from his first hours in office, 
President Clinton has worked to expand 
legal access to abortion in the United 
States and around the world. Nearly all 
of his major appointees in the executive 
and judicial branches. of government 
have been outspoken supporters of legal 
abortion. Some abortion opponents like 
~p. Chris Smith (R-NJ.) call President 
Clinton ''the abortion president," surely 
a moniker .that no public figure would 
want to have. 

The president's actions on abortion are 
especially heartbreaking to those who 
admired his pro-life stances while he was 
the governor of Arkansas. But now as the 
nation's president, he seems to oppose all 
limits to the practice of abortion. 

This past week, as the U.S. Senate 
voted to ban the late-term abortion proce
dure known as ''partial-birth abortions," it 
again seemed clear that the president 
would oppose the measure because it 
would restrict some abortions. 

His press secretary Michael McCuny 
was quoted in the New York TImes as say
ing that the president would likely veto 
the bill when it emerged from a House
Senate conference committee because in 
Clinton's view the bill represents "anero- . 
sion of a woman's right to choose." 

What exactly are partial-birth abor
tions? Brenda Pratt Shafer, a registered 
nurse who witnessed the procedure, 
described it as follows: 

"r stood at the doctor's side and 
watched him perform a partial-birth 
abortion on a woman who was six 
months pregnant. The baby's heartbeat 
was clearly visible on the ultrasound 
screen. The doctor delivered the baby's 
body and arms, everything but his linle 
head The baby's body was moving. His 
little fingers were clasping together. He 

) , 

The president's choice 
, '. 
) 

an opinion by M,?rk Zimmermann 

was kicking his feet. The docior took a f to be used in cases where the "life and 
pair of scissors and inserted them into 'health" of the mother were at risk. Both 
the back of the baby's head, and the abortion supporters and opponents 
baby's arms jerked out in a fliJ1ch, a star- know that phrase would have provided a 
tie reaction, like a baby does when he legal loophole allowing nearly unre-
thinks that he might fall. Then the doc- . strieted partial-birth abortions, because 
tor opened the scissors up. Then he courts have found that mental anguish 
stuck the high-powered tube into the can be the key aspect of a woman's 
hole and sucked the baby's brains out. "health" when considering abortinns. 
Now the baby was completely \ipIp," Indeed, one abortionist who practiced 

Shafer, who described herself as the procedure admitted that one-fourth 
"very pro-choice" before seeing the pro- of the 1ate-term abortions were per-
cedure, said that day changed her life. "I formed becausc< of the mother's "depre': 
never went back to the clinic. But ram' sion.'~ Another abortionist said that over 
still haunted by the face of that little boy. three-fourths of those procedures that he 
It was the most perfect, angelic face 1 has performed were "purely elective." 
have ever seen." The Senate passed the partial-birth 

Tn terribly graphic terms, we hear the 
.!reality of abortion. When the measure 
was introduced recently in the House of 
Representatives, some "pro-choice" 
menmer. were in opposition to mem
bers having the choice of seeing pictori
al diagrams outlining the procedure. 
They said the images were too grue
some and were an affront to the deco
rum of that chamber of government. 

But House members voted to look at 
the pictures, and they voted overwhelm
ingly to ban the procedure: Democrats 
and Republicans a\ike voted for the ban, 
including many who described them
selves as favoring the "choice" of abor
tion. The bill passed the House by a 288-
139 margin. 

Their vote wasn't based on emotion. 
It was based on expert medical testimo
ny describing the procedure. Abortion 
doctors who practice the method have 
themselves offered graphic testimony to 
what is involved in those abortions. 

In the Senate, the bill faced a tougher 
fight, with many senators favoring a ban 
that would have allowed the procedure 

. abortion ban with an amendment that 
would only allow .the procedure in cases 
where the mother was in danger of los
ing her life otherwise. But the Senate 
only passed the bill by a 54-44 Vote, one 
that would not override a promised pres
identia1 veto. 

Significantly, all the representatives 
and senators from Maryland opposed 
the measure. For abortion rights sup
porters like the Maryland delegation, the 
partial-birth abortion ban is a line in the 
sand which marks the first time that 
Congress has voted to outlaw an abor
tion P!ocedure. siJlce .. t)te_ Supreme 
Court's 1973 Roe v. Wade decision 
legalizing abortion on demand 

McCurry said the president was dis
appointed that the Senate bill did not 
include language saying "the life and 
health of the mother must be protected" 

Those who oppose abortion rights are 
often labeled as extremists. But as 
columnist George Will recently noted in 
Newsweek, the debate over partial-birth 
abortions has shown that those favoring 
"choice" often do so even when over
whelming evidence points to the 

December 14, 1995 Catholic Standard 

humanity of the unborn child. ;'So, who 
now are the fanatics?" Will asked. 

In a meeting with Catholic newspaper 
~ditors earlier this fall, the president said 
he was committed to reducing the num
ber of abortions in the United States, and 
he emphasized his support for adop
tions. For the most part, he tried to side
step the abortion issue, but when it was 
raised, he again tried to present himself 
as a moderate on the question. 

in a short time, the president will 
again have to deal with the abortion 
question, as the partial-birth abortion 
bill crosses his desk. 

This should not be a question of 
.1 wrapping oneself in the mantle of 

limitless "choice." Like the representa
tives and, senators who considered the 
issue before him, the president should 
listen to the eyewitness testimony and 
look at the diagrams, which have been 
authenticated by the American Medical 
Association and by abortionists who 
have practiced the procedure. 

First and foremost, what is at stake is 
the life of the estimated 450 unborn chil
dren who each year die from this grue
some practice. The mothers who will per
manently bear the psychologica1 scars of 
this procedure are likewise at great risk. 

Lastly, what is at risk is the presi
dent's claim that he is a moderate on the 
issue of abortion. Maryland's delega
tion, tragically, has already shown what 
their principles are on this issue. 
.• AS DOOglain01iiisori, legislative direc
tor for the National Right to Life 
Committee has asked, "Will the president 
really defend even pulling babies alive 
from the womb in order to abort them?" 

The choice, Mr. President, is yours. In 
recent weeks you have made difficult 
decisions to try to bring peace to the 
wartorn Ba\kans. For that, you and our 
service men and ~omen deserve our 
prayers and our support. We now pray 
that you will likewise take a further step 
to protect and save innocent life. 
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Cardinals Condemn Clinton Abortion Veto 
By GUSTAV NIEBUHR 

In an unusual joint statement that 
carried a scarcely veiled political 
threat, the nation's Roman Catholic 
cardinals yesterday condemned 
President,Clinton's veto last week of 
a bill that would have barred a cer
tain late-term abortion procedure. 

Declaring their anger in a three
page letter to the President; the eight 

, American cardinals, along with Bish
op Anthony Pilla of Cleveland, presi
dent of the National Conference of 
CatholiC Bishops, accused Mr. Clin
ton of deciding to permit a procedure 
"more akin to infanticide than abor
tion to continue." 

The letter, in which the cardinals 
promised to make their outrage a 
public issue among American Catho
lics, points to an election-year chasm 

Signs of an election
year: chasm between 
the President and 
leaders among 
Catholic bishops. 

their lives and those of the fetuses. 
A White House spokeswoman, 

Mary Ellen Glynn, said yesterday 
that she did not think that the Presi
dent, traveling in Japan, had yet seen 
the cardinals' le,tter. But she added 
that Mr. Clinton ''thought very hard 
about the issue'" before deciding to 
veto the' bill on behalf of women like 
,those "standing beside him" at .the 
ceremony. ','He didn't take this deci
Sion lightly," Ms. Glynn said. 
, The abortion procedure at issue, a 
relatively rare one technically called 
intact dilation and evacuation, is per
formed after 20 weeks of gestation 
and entails a doctor's partly extract
ing a fetus feet first, then suctioning 
out its brairi to allow the head to pass 
through the birth canal. 

. The bill would have barred the 
procedure except to save a woman's' 
life. The President unsuccessfully 
lobbied Congress to expand its provi
sions to allow the procedure in the 
case of a pregnancy's "serious, 
health consequences" to the woman. 

Abortion opponents, including the 
bishops' Pro-Life Activities Office, 
had urged the President to sign the 
bill, which :passed the House With 
strong bipartisan support and was 

, , narrowly approved by' the Senate. 
But abortion 'rights supporters ral
lied against it, calling it the first 
effort to ban an abortion procedure 

between the President and leaders of ' since the Supreme Court established 
the nation's bishops. , a right to abortion ill 1973. 

In recent months, the bishops had The day he vetoed the bill, Mr. 
voiced concerns on immigration and Clinton wrote to James Cardinal 
welfare that showed them to be c1os- Hickey, Archbishop of Washington, 
er on those issues to the Clinton to .say he did not approve of the 
Administr,ruon than to the Republi- procedure except to save a woman's 
can majorities in Congress. But the life and to prevent "serious riSks to 
letter yesterday served as a clear her health." 
reminder that among the Catholic "The cases I have in mind are not 

we know, an exception for 'health' 
means abortion on demand," said 
the letter, whose signers, in addition 
to Cardinal Hickey and Bishop Pilla, , 
were Joseph Cardinal Bernardin of ' 
Chicago, Anthony Cardinal Bevilac
qua of Philadelphia, Bernard Cardi
.nal Law of Boston, William Cardinal 
. Keeler of Baltimore, Roger Cardinal 
Mahony of Los Angeles, Adam Cardi
nal Maida of Detroit and John Cardi
nal O'Connor of New York. 

Officials at the' bishops' confer
ence said they could not recall an
other instance in which the cardinals ' 
had sent a letter to the White House 
on a smgle piece of legislation. But 
two years ago, the prelates wrote the 
White House asking that the United 
States delegation to a United Nations 
conference on population growth not 
support an abortion rights agenda. 

The Rev. Thomas J. Reese, a sen
ior feIiow at the Woodstock Theologi
cal Center at Georgetown Univetsi-

, ty, said: "The bishops have clearly 
fj!lt that abortion is not the only issue . 
but Is certainly the most important 
issues on their agenda So they're 
using language that' very . clearly 
shows how upset they are. by Clin
ton's veto." 

hierarchy, abortion remains the those where a doctor is convinced . 
dominant issue. ." that a woman risks death, but where -

"In the coining weeks and months, the doctor knows that fue woman I 

each of us, as well as our bishops' risks' grave harm," the President ! 
conference, will do all we can to wrote. He added that if Congress ' 
educate people about partial-birth· "amended the bill as I, have suggest-
abortions," the cardinals wrote. "We ed," he would sign it. . , ' 

: ' will inform them' that partial,birth ,But the cardinals rejected the I 
, abortions will contiQue because you President's argument, saying an 
chose to veto H.R. 1833." exception in the case of a woman's 
. The cardinals also said they would health would be loosely interpreted. 
"urge Catholics and other people of EchOing a full-page advertisement 
good Will" to petition Congress to try placed by the Pro-Life Acti'1ties Of
to override the veto;' fice in The Washington Post two 

Mr. Clinton announced his veto' weeks ago, the cardinals said a 
last Wednesday in an emotional health exception would permit abor-, 
White House ceremony at which five tions in such cases as when a woman 
women who had undergone such was judged' to be "emotionally up- ! 
abortions described their decisiOns set" at being pregnant or felt her I 
to do so as .agonizing., prompted by career threatened by the pregnancy. ' 
health disorders that threatened "In other words, as you :know, and , , " I 

. I 
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New Boat People Exodus: Back to Vietnam 
By SETH MYDANS ~ , About half ~e remaining holdouts delays In recelVlng reintegration 

KUALA LUMPUR,Malaysia, . Continued from Page Al are In camps 'In Hong Kong, and he1p, problems with community 
April 16 -'- Two decades after the . ' officials there are cOunting on the memllers, problems with local party 
fall of Saigon, the biggest flood of about reintegration it becomes more persuasive power of an unusuallocaJ officials and "the Inevitable corrup
Vietnamese.boat people in years is difficult the longer on!! has ~en' deadline: June 3D, 1997. On that date tion."·· 
under way. But this time the flow away - and even more .difflcult the British colony is to be handed "Not everybody wiII hit the g1"llUnd 
is being reversed, as refugee . when one is really dead set against over to the Chinese, who have de- runnlng and say, 'Where's my cash 
camps around Southeast Asia be- . coming back." manded that the camps there be grant; I'm off:'to stan.a business; " .. 
gin closing down and tens of thou- As the first boat return, scheduled emptY when they take control. he .sald. "There's going to be a lot of ' 
sands of asylum-seekers are sent 'for Thursday, approached, Erika The United States is also pressIng 'decompresslng, a lot,of depression. 
back to the cOuntry they fled. . Feller, the United Nations refugee Hanoi to accept a "Track II" policy Many of them Will just veg out." 

In an effon to be done with this representative In Kuala Lumpur, In which returnees wi11 be allowed a Nguyen Minh Quan, a 39-year-old 
last chapter of the Vietnam War, voiced a worry sharelI by officials final Interview with American offi-' mechanic, spent'nearly seven years 
the United Nations agreed at an around the region: "We hope it does cials once they are back In Vietnam. _. In a refugee cainp in Hong Kong with 
international meeting last month not boil down to the model that you Such a policy would add one more his wife and two children before giv
to cut off fmanclng for the camps have seen In Hong Kong, where pro- Incentive to return and would ad- Ing up and returning to Hanoi last 
on June 30. The people who remain testing refugees are carrted horizon- dress concerns ~ Washington that . November . 

. in the camps are no longer consid- tally onto airplanes." . '. some refugees have been unfairly When a Vietnamese-speakiilg 
ered eligible for resettlement, and ·'rIte longer that people have re- denied asylum. . United Nations monitor named Dirk 
officials say the only option for the malned In th~ camps, the more des- In a. carefully worded statement . Hebecker visited blm last month, he . 
Vietnamese now is to go home - perate their fears have become. last month, the Vietnamese Govern-. made no pretense about being a polit-
willingly or. not. There haye been riots In.' camps In ment suggested that such Interviews lcal refugee; "Things . were hard.' 

This .week officials here plan to Malaysia and the Philippines. The might be possible Within the frame-. here back then," he sald of his depar- . 
march as many as 500 holdouts police have used teargas an!ibatons work of the Orderly Departure Pro- ture In 1988. "We'were looking for a . 
onto a ship and send them back to battle protesters In Hong Kong. In gram, a statement that one Western better life." • 
across the South China Sea - the Indonesia two years ago refugees set dipl?mat called "hi~ly signlficant." When . they ~ame stranded in' 
largest single grpup yet to be sent themselves on fire to Protestllians to Vietnamese ,offICials are con- Hong Kong simple Inertia kept'them 
home and the firSt boat people to send them home. cerned that "Track 1.1" could compli- there. . ' 
be returned by sea.' . .. cate. the already delicate task ,?f re- "You kiIow, you get used to it;" he 

Vietnam, while still Communist, settlmg reluctant returnees. It is said. :'You get attached to the place . 
has changed, refugee officials say, Camps Are Closed very dangerous. veI.;y dangerous to you're In. It becomes a habi~" 
and the last 35,000 people In camps give them hope that they can still go 
around the region are not true To All Visitors to America," Mr. :rue sald. ~'lnstead 
refugees fleeing rep.ression but of settling In, they wi11 speiId the day Countin' g'. the '. C·ost. "We need help herel" one man th redlnf t fth United States "economic migrants" Who do not ga e ron 0 e 
have a claim to resettlement In the called out to reponers as Philippine Embassy asking for visas and creat- Of a' Pe' ril.· ous Tn~p 

officials prepared to send a plane- . di rde " 
West. load of refugees back to Vietnam In Ing so r. refu .. "We have tn'ed to make I't very The fate of the returning gees' Like other returnees,visited on·this 

February. "Help! Helpl" . d Ii tha h d clear to them: there is no more is a e 'cate issue t as cause day by Mr. Hebecker, Mr. Quan had 
. And another sald: "We w. on't be ala' V' tn 0 'inP& • d j b d I'YIn ·th hope," said Rear Adm. Yaacob bin' rm among Ie amese em ".~ not ,oun a 0 an. was I g WI safe In Vietnam. We're scared." . II I th . H. J. Daud, the 'director of the Ma- groups as we as pan c amoIY: e relatives. In a long and relaxed con-

laysian Government task force.on Here In Malaysia, In Thalland, the people who remain In the camps. But .versatlon, he Volunteered that he.had 
refugees.' "They cannot extend Philippines and elsewhere, officials United Nations offiCials Insist they had no difficulties with local officials." 
this thing anymore," . have closed the camps to visitors as are tracking the returns closely and H~ said he .. had received a $960 . 

It may still be many months . they lobby Intensely to persuade the have. found no cases of political per- resettlement,. allowance from the. :::=-===:..J refugees to leave without a struggle. secution by the Government. . United Nations for.his family of four o. 
before the camps are. empty, but "We are talking to them." Admi- Catherine Bertrand, the United . and $550 from the Hong Kong ·au- , 
with the cutoff in International fi- ral Yaacob sald. "We have gone deep Nations refugee ~ency's represent- thorities as an Incentive to volunteer. 

. Into their hearts to tell them: 'This is ative In Hanoi, sald a team of seven to return. nanclng, conditions in the camps f k del .. '"n· i . '11b . . I h h the tiIfte to go. I you eep a,U'6' t foreign monitoring officers, all fluent "That's not peanuts In this coon-
wlln ~~~:~~~~as~~e~~t is will oniy get worse:" , in Vietnamese, had Interviewed . try," Ms. aertrand sald In deScribing' . 

d Since the Communist takeover of' 23,000 returnees since 1989. i 'We are . grants that can add up to well over a preparing to receive, process an s· In 1975 th 800 000 
resettle a flood of reluctant return- &gon ,more an , witnesses. that these people have re- year's pay. "It gives them the means 
ees, many of them hostile or bra- Vietnamese have passed through the turned to Vietnam and have not been' . to find anoth~r job or help them stan 
k . .. ·th h camps in Southeast Asia, most on 0 persecuted for. leaving iIIegally," she to build. a house or buy a field or stan en m SPInt, many WI out omes th· tI t In th U 't 
or jobs to return to. elr way to reset emen em- Said. a small business." But like many 

"The last ones will be the most ed States, Canada, France, Australia Returning refugees receive cash other refugees, Mr: Quan said he had., 
and other "third countries." assistance and loans from the Uni.ted . used the money not to begin a new difficult," said Nghiem Xuan Tue, T th ti f th N d E U a e consterna on 0 ese ations. an the' urope .. an mon., life but to suM·ve. . who oversees the return of refu- th flood f bo I countries, e 0 at peop e and theIr nome commuru.ties. rece. Ive People like M·.r. Quan and hl's fa'm-

gees for the Vietnamese Ministry tin d through th d d d hi' I cal 0' . con ue e eca es, an e p ~or 0 construction Rro,ecis ily gained Iittlefroni their aspira-
of Labor. '''We will try.our hafllest. In 1989 a screening system was set that IS Intend.ed to cUShion any re- . tions for a better life. The peril" ous 
The most imponant thing is for d' hich th W uld th als up un er weest \yo ac- sentment agaInst e new arriv '. · .... :ooat )' ourneys, the wasted years In a 
their local. community to welcome cept only true refugees Some 115 nn,o . 

. ....., ''-: ,re{ugee camp ,and the hardships 
them as long-lost relatives who people were deemed to be econOmic- . . 'their return have left them mostly 
have come home." migrants and were refused resettle- Nat All Succeed . . 

ment. As of this month, about 77,000 worse off than they were before. . 
He said Vietnam had stream- 0 In R tartin' L' Those. who remain In the camps 

lined its procedures for processing of these had been ·sent· h01De by . es gives today may face 81i'even rougher final 
the returnees and was prepared to plane. Though most returnees have man- chapter, ·Mr., Robiitson said. 
receive as many as 3,600 a month, aged torestan their lives with the "The piCture 'of people· being 
straining its bureaucracy and so- S 'al P help of their famities and communi- dragged cfY\ng and screaming to 
ciaf services. peCI ressure ties, Mr. Tue sald: "There are 25 to alrplanes may become not the occa-

"It will be a monumental under- In Hong Kong' 30 percent who are not stable. They' sional exception but the norm," he 
taking," said CounRobinson, an keep thinking abOu.t leaving again. sald. "These are people who are es-
American consultant to the United This policy has helped bring a vir- Some are lazy. And' some who. left sentially Innocent of any crime. No 
Nations High Commissioner for tual halt to boat departures from here with criminal records must now matter what we feel about their sta
Refugees. "This population has' Vietnam. Since 1989 most refugees face justice." . tus - !10 matter whether they are 
been in the camps for seven years have' left by plane under the Orderly There are many kinds of prob-. actually refugees or Dot - that is 
now, and if we know anything Depanure Program. i lems, Mr. Robinson sald, Inclu~ still very sall .. :~ "<: 

Continued on Page AIZ, Column 4 
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Clinton veto of abortion bill bodes tar-reaching political effects 
By ADELLE M. BANKS 

.I I' 

0.1996 Religion News Service April 11, 1996 

WASHINGTON (RNS) - President Clinton's veto Wednesday (April 10) of a 
proposed ban on a controversial late-term abortion procedure has highlighted an 
emotional moral battle that may have profound implications for the 1996 presidential 
race. 

Condemned harshly by groups ranging from the National Conference of Catholic 
Bishops to the Christian Coalition and praised by religious and secular groups that 
favor abortion rights, Clinton vetoed legislation that would have made it a crime for 
doctors to perform a third-trimester procedure known as "intact dilation and 
evacuation" - what foes called "partial-birth abortion." 

If it had not been vetoed, the legislation would have been the first congressional 
ban of an abortion proced,ure since the U.S. Supreme Court upheld women's right to 
abortion in the 1973 Roe vs. Wade decision. . 

Opponents of abortion rights said the procedure is tantamount to murdering a fully 
formed human. Clinton argued that while he, too, abhors late-term abortions, the 
procedure is necessary in a small number of cases to protect the life or health of a 
mother suffering the effects of a dangerously difficult pregnancy. 

Immediately after vetoing the measure Wednesday evening, the president put a 
personal face on the debate by introducing several women who had undergone the 
procedure after learning of dire health problems with their fetuses. 

''This terrible problem affects a few hundred Americans every year who 
desperately want their children, are trying to build families, and are trying to 
strengthen their families," Clinton said. "And they should not become pawns in a 
larger debate, even though it is a serious and legitimate debate of profound 
significance. f1 

Clinton said he vetoed the ban because its supporters did not include an exception 
for "serious, adverse health consequences to the mother." The proposed measure 
would have allowed the procedure if the mother's life were in danger, but did not 
make a broader exception to cover cases where the woman's health -- but not life -
was in jeopardy. 

The procedure involves partially extracting a fetus, feet first, and then collapsing 
the skull in the birth canal by suctioning out the brain. 

Spokespersons on either side of the debate variously described Clinton as an 
extremist and a protector of sound public policy. 

"Even though it (the veto) was promised '" we are shocked that he could put 
himself on the side of what is virtually infanticide," said Helen Alvare, planning and 
information director of the pro-life office of the National Conference of Catholic 
Bishops 

"I think it means pro-lifers have gained the moral high ground in an even stronger 
way- They have shown that the other side is more extreme than their ordinary 
rhetoric would reveal. It will bea black mark on the pro-abortion group and the pro
abortion president that wHllast a long time_" 

But An;1 Thompson Cook, executive director of the Religious Coalition for 
Reproductive Choice, a group representing 38 Christian and Jewish religious 
organizations, said those who supported the ban are exercising only "partial 
compassion." 
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"They're not compassionate toward the women who do what can only be called . 
soul-searching at this moment, and it's not compassionate toward the fetus that is in 
severe circumstances," she said. 

Cook said giving the govemment an opportunity to "second-guess" the decisions 
of women, their families and physicians is inappropriate. 

"It can only impose somebody else's religion for the government to say one thing 
is right and wrong in all situations," she said. 

Ban supporters, including Sen. Majority Leader Robert Dole of Kansas, the 
expected Republican nominee for president, intend to make Clinton's action a key • 
issue in the 1996 election campaign. Dole said CHnton has "embraced the extreme 
position of those who support abortion at any time, at any place and for any reason." 

"It will be very hard, if not impossible, for Bill Clinton to look Roman Catholic and 
evangelical voters in the eye and ask for their support in November," declared Ralph 
Reed, Christian Coalition executive director. "By allowing that procedure to continue 
unchecked, President CHoton has disappointed and deeply offended one of the 
largest voting blocks in the electorate. Bill Clinton has done more today than 
jeopardize the lives of unborn children, he has jeopardized his own chances of re
election. " 

Gloria Feldt, president-elect of the Planned Parenthood Federation of America, 
said she, too, expects that voters will be reminded of the veto closer to Election Day. 

"I'm sure that anti-choice groups will try to make it an issue," she said. "This is not 
an issue for Congress. This is an issue for doctors and for their patients." 

John C. Green, director of the Ray C. Bliss Institute of Applied Politics at the 
University of Akron in Ohio, said the debate over the procedure will likely help 
RepubliO?ns and hurt Democrats as they attempt t6 attract swing voters. 

"The Catholic swing vote among those people who might be influenced by this 
type of issue may amount to 5 percent," said Green. "In a real close ejection, you can 
see how that could make a difference one way or another." 

Beyond the political rhetoric are the sheer emotions that are evoked by 
deScriptions of the medical procedure and the conditions of the fetUses that prompt 
its consideration. 

The women who met with Clinton shortly after his veto described the torment of 
the doctor's-office visits when they learned that the child they looked forward to 
bearing was no longer a healthy fetus. 

Claudia Ades of Los Angeles, Calif., said she and her husband implored 
physicians to help them. 

"We begged for a cardiologist or a neurosurgeon or someone that could fix my 
baby's brain or the hole in his heart," said Ades, who is Jewish. "I say this for the 
people that say that we don't care and for the people who say we don't want our 
children, and for the people that say we have no spirit or no soul or no religion." 

Ban supporters, describing the procedure in explicit detail, say they can't see how 
it can improve the mother's health. 

"Once a woman has vaginally delivered a child fourpfifths of the way, to say that it 
is medically necessary rather than to just deliver it another couple of inches ... defies 
common sense," Alvare said. 

Clinton explained in a letter Wednesday to Cardinal Joseph Bernardin of Chicago 
why he had used his veto pen. Bernardin was among those who supported the ban. 
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"These are painful and sobering issues," the president wrote. "I understand your 
desire to eliminate the use of a procedure you see as inhumane. But to eliminate it 
without taking into consideration the rare and tragic circumstances in which its use 
may be necessary would be, in my judgment. even more inhumane." 

### 

OMMENTARY: Who's the victim here? 
B DICK FEAGlER 
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(Die Feagler is a columnist for the Cleveland Plain Dealer.) 

(RNS) The long mugging of Bernie Goetz continues. 
Twelve y rs ago, Goetz shot four kids on a New York subway train. The kids 

were after his allet. Now, one of the muggers is back and he's better armed and 
more ambitious. J"his time he's packing a lawyer and he wants $50 million. 

After the mom t that made him notorious, self-defense became Goetz's career. 
His batting average f self~preservation shows him two for three. He kept his money 
in the subway. He b t an attempted murder rap in criminal court, But he was 
convicted of having an nlicensed firearm and served eight months in jail. Now he's 
back where he started i 1984 with the same hostile stranger reaching for his wallet. 

But plenty has change in America since Goetz earned the nickname "subway 
vigilante." Many states hav passed laws allowing citizens to carry concealed 
weapons. This is not a happ evolution. Even the people who champion these laws 
would have to admit that they present a breakdown of civil order. They are a 
symbol of too many bad guys a d too few cops. 

In the days of the old West, a era could ride into a town and tame it. The 
Hollywood historian who wrote the estern persuaded us that a town could be tamed 
in one dramatic gunfight. When the oke cleared, the bad guys who were still alive 
high-tailed out of there. They didn't ha 9 around to declare victimization and go 
shopping for defense lawyers. 

But these days the script sometimes kes a startling new turn. After a crime is 
committed, roles are often swapped. The . timizers of the first act become the 
victims in act three. A magician with a law d ree takes their vice and, Presto!, 
reverses it. 

In Philadelphia the other day, convicted cop 'lIer Mumia Abu-Jamal filed a $2 
million suit against National Public Radio for first reeing and then refusing to run 
his commentaries recorded on death row. Abu-Jam I alleges he is the victim of 
artistic censorship. 

I am an NPR fan and have, from time to time, unlo ed commentaries on that 
network myself. But I joined those who protested the ide that a cop killer would be a 
welcome addition to the stable of NPR blabbermouths. 

My reasons were admittedly simple. I thought it would be ough on Patrolman 
Daniel Faulkner's family to twirl the radio dial and encounter t regularly scheduled 
musings of the man who killed him. There was no talk of giving ulkner's wife equal 
time, and Faulkner himself is obviously unavailable for comment. 

In the face of a lot of flak, NPR backed down. 



• 'CivUiz.· ., ed, society,' :~~i:=~~~.;~: 
Since then, of course, government· , ,. t has aggressively expanded into such an exp~nsI'7ie concep areas as income redistribution, . y I business regulation and education, 

... I ' not to mention the subsidizing of a 
. ~ vast array!>f special-interest pro-

; ti.:aphen Gold 'Ibpay for this, the federal gov- griuns. 'Ib pay for these, govern-
~- ernment collected a mere $1 per ment expanded its ability to collect 

'1\5' mericans work hard for their 
"money, ve. ry. hard .. So it's not· 

.,. ti$lgtJ;.atmany_ofusare 
- disCifuraged to discover we must 
toil an average of two hours, 47 min
Utes every eight-hour work day just 
to pay our taxes -':" more time thai1 

· we spend wor,kingforfood, clothing 
, and shelter combined; That's the 
, latest figure fi-orii th¢ 'nix Fbunda, 
• tion, which this nlorningwill for-

mally announce this year's tax Free
, dOni Day - the day the average 
, American can expect to quit work
, ing for Uncle Sam and his counter-
• parts at the state and local levels and 

start working for himself. 
. But not everyone gets.angry. Last 

year, advocates of big government·, 
complained publicly that 'nix Free-

; dom Day only focuses on one side' of 
the fiscal equation, that is, the rev. 

, enueside. What about the return on 
, oUr money, they demanded .. As IRS 
: commissioner Margaret Richard-

son (quoting Justice Oliver Wendell 
: Holmes) observed last year at this 
, time, "'!axes are what we pay for 
, civilized society!' 

Of course, she didn't mention that 
· when Holmes made this observa
: tion in 1904, the average Ameri
: can's total.tax burden was about 7.6 
, percent of income. 'Ibday,America's 
: total·tax burden hovers around 3S 
, percent of, total income - not 
, including the high (and very real) 
: cost of tax compliance. 

Thx advocates will counter that 
: more taxes simply mean more (and, 
: by implication, better) government. 
: "Every nickel that goes in comes 
, back in some way or another:' Citi
: zens for Thx Justice's Robert McIn
: tyre told the media last year after 
, the Thx. Freedom Day announce
: ment. In a broadside 'against the 
: concept of "tax freedom," the Des. 
, Moines Register defended the Cur
: rent level of taxation by touting the 
, value of such programs as natioIiill 

defense, public schools, police and 
:. fire protection, national parks, roads. 
, and highways and safety nets for the 

disadvantaged. . .. 

capita in 1790,.almost all from taxes, mainly through the income 
duties on imported goods. In today's tax (1913) and payroll tax (1935). 
dollars. that's·roughly $IQ per per- Altogether, total taxesin 19.9.6 aver
son.- a truly economical path to age' almost $8,500 per person, .an 
civilization.. inflation-adjusted increase of about 
. A little over a century later, .when 1,900 petcentover ,1900. levels,.. ..' 

Oliver Wendell Holmes joined the So. are' we more. civilized -
Supreme Co1J11:, ~t's prime . indeed, 1,900 peri:erit.more·....; thaD 
missionremained centeredonnation- before? Wen, we ~t the Nazis and 
al defenSe, law andoIder, roads and the Soviets: We epd~ segregati~n. ' 

mail deliVery. These' would confrrm Justice 
The federal Holmes' view of the pui'pose for 
government taxes. 
had also Yet to imply that every dollar in 
.entered the taxes today is necessary to maintain· 
business . of our civiliZed society is to ignore gov
public laJid ernment's inevitable waste, its 

. management, bureaucratic inefficiency, and the 
agriculture and constant political shuffling of money 
regulation of to favorite targets. How much of the· 
interstate com- money sentto Washington could be 

nterce; Yet by contemporary stan- more wisely used by the families 
.dards govel"lllIlimt was still small, and individuals if they were allowed 
unobti'usive, and cheap. By 1900, the to hold onto it? 
total cost of all government had risen· The current level of taxation in 
to $21 per capita (about $425 in America-the highest ever accord· 
today's dollars), a third of which was ing to 'nix Freedom Day measures.,.... 
for administrative pmposes. should be a part of any future debate 

Here, then, was Justice Holmes' in Congress over tax reform. Fbr its 
turn-of-the-century vision of the part, the American public needs to 
price of civilized society. Maybe it decide what' it expects out of gov
was overpriced, considering that ernment, and what it's willing to pay 
the taxes used to create Jim Crow . for this. In other words, Americans 
laws and Supreme Court cases like need. to rethink Justice Holmes' 
Plessy vs. Ferguson (a.k.a. "sepa-' observation, and clarifyourvision of 
rate .but equal facilities") served what will be needed to make a civi
more to set civilization back. Blit lized society in the 21st century.-

'MONPAY, APRIL 15, 1996 . 

, . Everyone has a list of publicI, 
: funded items he or she believes IS . 
: 'necessary. The ,question iii, how ... _ ....... 
, much government spending do we . 
: really need? How much tax collec-
, tion does it take to achieve a "civi-
: liZed society"? . ", 

Justice Holmes probably saw civ
: ilization centering on a stable system 
· of governance that protects life, lib
: erty and property and provides due 
- process of law to its citizens. Based 

.: on.this view, of course, the United 
: States was civilized at its founding. 
, The central government created by 
; framerS of the Constitution was, to 
· say the least; minimaUst. A little 
: defense, same minting, a few roads' 
: and canals, and ajudicial and postal 
: system. No large transfer payments, 
, noregulatory agencies,no funding of 
: the arts; humanities, or sciences. 
, Still it was, to be sure, civilized. 

'. Stephen Gold is associate direc
; tor and communications director at 
, the 'lax.Foundation in Washington. 

, .. " 



The crimes of 
teen· pregnancies 
The teen-age birth rate in the 

United States d~lined fol- two 
years in 1993 and 1994. That's 

promising, for the record. The 
reductions are slight, but at least the 
numbers seem to be mOving in the 

age boys. Many of them will be what 
John Dilullo, Princeton professor 
and intellectual crime-fighter, calls 
"loveless, godless and jobless:' These 
.young men, says Mr. Dilullo, are 
likely to become "super predators:' 
violent young lI\en without the sUght-right direction. 

But then you eS!constlence.Noneighborhoodwlll 
see the fine print. be safe thim such foul children. 
The 'number of One such'teen-agerrecently stole 
births decreased my neighborll pocketbook. He did
only to older n't have a knlfe or a gun; he merely 
teens, ages 18 and cracked' her jaw with his fist and 
19. Babies born to knocked her out. He did notseem to 
teens younger think he was doing anything 
than,17 actually "wrong!' 
increased, refiect- Then-age Sex is 
ing a growing dangerous not only 
population of for a young per-

SUzanne· younger girls who son's health but the 
R Id are what we now health of our socl-
_e-,-_8 ___ euphemistical\y, ety because ·trop

cal\ "sexual\y ble is reproducing 
active." trouble. Such rag-

If your eyes glaze over at the sub- ing hormones 
ject of teen-age pregnancies, other seeking immediate 
numbers might wake yOu up to a gratification may 
special alarm. The number of girls ,even be, addictive 
aged 14-17 will Increase by more (without, artificial ' 
thail a million between 1996 and additives). But no 
20OS, and sexually-active unmar- rich tobacco cor
ried teen-age girls are less likely poration Is avail
than married women to use contra- able to p,ay the costs of sexual irre
cepti ves, according to Child 'frends sponsibility. Of.le generation's sexual 
Inc. a non-proHt research organiza- promiscuity becomes the next gen-
tion in Washington. . eration's crime wave. 

That means that the increasing., Social predators often become 
numbers of children born to children sexual predators. The mlijority of 
are likely to repeat the ilevastating the fathers of babies born to teenage 
cycles of almost everything bad - girls are more than three years 
teen-age pregnancy, school failure, older than the girls they get preg
early behavioral problems, drug nant. The Urban Institute reports 
abuse, child abuse, depression and that three-quarters of the girls 
crime. As the numbers of girls undertheageof14whoaresexaal
increase, so do the number of teen- ly active say they were forced by 

their /lrst partner to have sex rela- ' 

Suzanne Fields, a columnist for 
The Washington Times, is nationally 
syndicated. Her column appears here 
Monday and Thursday. 

tions. This Is statutory rape, but 
who's around to say so? ' 

When Jerry Lee Lewis, the rock- , 
and-rol\ploneer, married his 13 
year old cousin in 1958, he created 

an international scandal that might . 
have cost him the lasting fame that 
fell to Elvis; many music historians 
thhik Elvis hit the jackpot with 
Jerry Lee's nickel. He was· ostra
cized even though he married the 
young girl he "goliri troUble." So 
quickly has the culture changed that 
now we keep stati~tical tables to 
demonstrate how many teen-age 
girls get pregnant by older men. 

How did this come about? Obvi
ously there are many cultural 
streams that swell the running river 
of teen-age sexuality. Custom rather 
than coercion Is probably a likelier 
force to rein In sexual drives, but 
custom proscribing sexual activity 
for· teen-agers has gone with the 
winds of personal liberation and 
media-saturated sex desire. "If It 
feels good do It:' has become, "do it 
and see if it feels good." 

So that leaves coercion. Prosecu
'tors In California; 
where more than 
70,000 babies were 
born to teen-age moth
ers in 1993 (nearly 
28,000 were 17 and 
younger) are now 
charging men in their 
20s who get underage 
girls pregnant with 
either statutory rape 
or lewd sexual activity 
with a minor. ThIs may 
frighten a few young 
,men who pursue what 
an earlier generation 
called "jail bait" or 

"San Quentin quail:' but it's not like
ly to have a great impact on'out-of
control male behavior. Requiring 
teen-age girls with babies on wel
fare to stay in their parents' home, 
or cutting off welfare ifa woman has 
more than one or two illegitimate 
babies may coax some teen-agers to 
restrain themselves, but I wouldn't 
bet on that, either. n . 

John Updike, in an essay on lust, 
colorfully describes medieval prohi- , 
bitions against sex as "patchwork 
attempts to wall in the polymor
phous-perverse torrents." We've 
replaced thqse prohibitions with a 
patchwork of laws to curtail children 
from having children. Maybe we 
ought to revive medieval patches, 

Infanticide as' health care? 
By Chris Smith 

P' resident Clinton outdid him
self this week for sayihg one 
thing while meaning another 

- particularly when it comes to 
abortion. 

First, the president announced 
his veto of H.R. 1833. This bill, 
which passed by overwhelming 
mlijorities In both Houses of Con
gress, would mercifully ban a prac
tice known as partial-birth abor
tion. Lest we forget, this is the 
procedure in which a living baby 
that is fully delivered - except that 
the baby's head is left within. the 
birth canal-Is killed via a scissors 
into the base of the skull and a suc
tion catheter into the brain. 

In a statement to Congress 
accompanying his veto, the presi
dent suggested that he really wished 
he could have signed. the bill. 
Indeed, he said he would have 
signed it, If only c,ongress had 
adopted an ostensibly 'benign 
amendment proposed by the presi
dent himself. 

. The president was trying to get 
himself out of a tight spot. Had he 
simply vetoed the partial-birth abor
tion ban, it would be hard to follow 
his political handlers' mandate that 
he must position himself as a "social 
conservative" to win re-election. But 
signing the bill would have alIenate.d 
many ofhis more radical supporters. 
They hate everything about this bill, 
even its name. They deny that there 
is any such thing as a "partial-birth 

. abortion:' preferringthe genteel and 
obfuscatory term "dilation. and 
extraction." But the most honest 
name of all for this procedure would 
be "partial-birth infanticide:' 

Hard-core abortion proponents 
hate this bill not only because they 
never met an abortion they could 
not support, but also because It 
exposes the dirty little secret of the 

Rep. Chris Smith Is a New Jersey 
Republican. 

abortion industry: The baby dies. 
Our president's veto message par

. trays his proposed amendment to 
. H.R. 1833 as necessary, to prevent 
"serious, adverse health conse
quences" to women •. 

The president does this by, /lrst, 
professing long-held opposition to 
elective, late-term abortions. Then 
he contends that his amendment 
would make H.R. 1833 constitution
ally permissible, under the "health" 
exceptions of Roe vs. Wade. In mak
ing this plea, Mr. Ctinton tries to 

Abortion proponents 
lUlte this bill because it 
exposes the diTty little 
secret of the abortion 
industry: The baby 
dies. 

sound pious and.compassionate: He 
misses the mark by a mile. 

The centralfiaw in the president's law schools, and a 
argument Is that he simply Ignores man· whom the. University of 
the constitutional case law dealing Arkansas Law School saw Ht to 
with abortion._~I::n;:?~=.'=?1 employ as a professor of constitu-
the companion tional law in his Hrst year out of 

f~e~CIO;Uirtlliiiilli~ 'school -the very year Roe was 
a decided -wQuld he 50 IInawantDf 

how the Supreme Court defined 
"health:' 

'TIInnescapable conclusion is 
that Mr. Clinton is, yet again, talking 
thim both sides of his mouth on the 
subject of abortion. When he con
demns elective,late-term abortions, 
whl e s p n 
homage to the all;Permlsslve 
"lie81th" exception of ROe and Doe, 
he IS trying to say one thing to those 
Americans who are troubled by 
abordon, While dOID§ something 
else. I hat "something , is a badly 
disguised effort to gut Congress's 
effort to abolish a particularly bar
baric form of child abuse. 



The United States should also utilize next • 
week's meeting between~etarY ~ Stare ' 

, Wairen Christopher and Cbin~' Vice' ~ , 
mier Qian Qichen to once agam urge China 
to use its influence with Pyongyang. to co~
sel restraint At a time w~en ~e ~cult1es 
in our bilateral reJatiOnsbiPWith BeI)lDg are 
'threarening to swamp the relationship, ~ 
meeting provides an important opportunrty 
to coordinare policy in an area where ~e 
uinted States and China share a common m-

- terest. To be sure, China's clout with the 
North,has declined in recent years, primarily 
because of its now flourishing economic rela
tionship with the South. Nevertheless, it re
mains an imporiant lifeline for food and fuel. -
And the Chinese military is probably the only 
one in the wOrld that maintains regular chan- , 
1iels with the North Korean J;Pilitary, a keY. ' 
iristitution in Pyongy;mg's decision-making, 
matrix.Th~:faci:~ suggest that'Olina's: 
potentialiyhe!pfulroleshoUld be a key,~ , 
ponent in a U.s.-South Korean strategy to 
deal with ,the current challenges.. " 

Even with this' cancerred diplomatic cam- ~ 
JlCIiin, "fare;' may prevent North Korea from: 

, formally rescinding its repudiation of thear- ~ 
, mistice;But:whetherit'sthrough a face" 

Saving "cltirifieation;· by private assurances 
oi'Simpry 'by' the' absence of future ihcidents; : 
the North Win,be atile to commurucate thatit ;, 
bas absilrlJe<!. the imified meSsage frOm the; , 
United States and its allies. ' 

Evenif.a return ,to the status qU,oan,te: 
can be achieved, which seems likely, .; 
the recent eVents ,in the DMZ ate a ' 

sOber reininder that the Kor~ I~ilinsulll'~ , 
, remaIns a very dangerousj>lace. WliiJe-the'~ 

, 1994 aDd 1995 agreements have Significant-" 
Iy difIliniShed the nucIear threat to " , '. ',' .. , ,~., 

, the conventioDaI threat remai!Js great oIi a " 
peninsula where, almOst ,two niiIliori' aImed l 

men confrOntEiach other. Yet th~ ~ no~~ 
going diploma,tic process either", to resolve . 

, the confIict«, .short Of that, to agree on cOn-.i " 
fidence building measures that would make:; 
the Situation less dangerous. ' 

AStonishingly, the' only peace proposal: 
currently on the table is the North's long·': 
standing and unacceptable ,offer for Qi!ateraJ ::, 
peace negotiations. When PreSidents Clinton :; 
and Kim meet. theY should give priority to ~ 
discussing mech3nisms and means for initiat -::; 
ing a peace procesS.. Mally different propos-:: 
als, i'angingfrom' a: top-down approach' (a ':' 
high-level sununit meeting to jump start the ' 
process) toa bottom-up, incremental ap-~' 
proach based On confidence building meaS-'" 
ores,canre imagined. The South should.; 

, clearly be in the I~ in any peaCl! initiative,'; 
with ~p'port and facilitation as appropriare:' 
from the United States ,and others;' , ," 

No' one, who has lollowed the twistS and". 
turns Of North-SoutIi reiatiOOs siIice. the 1ie-;: 
ginning Ofthek dialogue in ,theearly~97OS; 
Can,be overly sanguine a!iQytthe short~term~
prospects for a dramatic breakthrough. As..~ 
suming that the North is even willing to eJr~ 

, gage'in a genuine peace process, rather than::; 
a propaganda exercise, the likelihood is that-. 
any negotiating process will be long and tor- ' 
tuous. But the alternative to trying is so un" • 
attractive-the perpetuation of an inherent: > 

ly dangerous conflict on the Korean~' 
peninsuJa";:"'that the Republic' of Korea and:: 
the United Stares owe it to their respective' 
publics to try. ' 

'. , 

...... . 

'lJt 



MARY McGRORY 

. Clinton VetosCatholicVoters. 

I HAPPENED to be at a party for • 
Commonweal, the liberal Catholic periodical, . 
the night that Bill Clinton vetoed the ban on 

late-tenn abortions. The reaction was 
consternation, dismay, anger. 
.' "D~ppoillthlg" WaS the mildest word; "dumb" 
, the mo,st frequently heard. Margaret Steiufels, 
Commonweal editor, defined the sense of 
betrayal. "When he said that abortion should be 
'safe, legal and rare: we all believed him. ' 

, 'f onlght, a liberal friend called me and said, 'How· 
, can I passibl vote for . . ~,. --

•. t was a chance for him to draw the line, to 
IciId and. say, 'We go this far and no farther,' " 
mourned anotlier guest. "He blew It." one of two 
priests in tlie room undertook some sort of a 
defense for the president. "It was made on 

I 

Mary McGrory is a Washington Post 'columnist. 
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Clinton Vetos Catholic Voters . . 
McGRORY, From Cl 

Brown and his friends were 
pictured in tributes at a memorial 
service at the Metropolitan ' 
Baptist Church, as happy, iulfiUed, 
prosperous h~ beings, fathers 
who take their children to pickup 
basketball ganies and riotous . 
lunches I!t a seedy cafe; who meet 
at the best clubs, and plot and spin 

. and scheme and laugh. It was a 
show of blacks without bitterness. 
It comfortejl them, made whitel\ 
feel better. . , 

Clinton stinted the BroWn family 
nothing: Lincolrt's catafalque, full 
military honors, final fulsome 
eulogy. Clinton c'ame home from a 
funeral fit for a president and . 
turned around and gave Catholics 
the back of his bane[ £k a 
baCk seat to Kate Mi and 

, the other abortion adVocates. . 
Clinton chose consistency over his 
co~tment to tiIDlJn: abo~o!1', 
Soriie, Of CQUrSe, b e hiS Wife. ' 
. Militant feministS are like the 

NRA: Theyfipt like steers 
against sensible prOhibitions in 
regard to gwis and abortion, 
respectively. The NRA sticks up 
for the abominable assault weaPon 
for fear that a ban wouldchip,away . 
at their obsessive concern with the 
right to bear armS. The National 
Abortion and ReproductiVe Rights 

'. .'. '., . 

Action League defends a 
procedure so harrowing that even 
agnostics or pro:ct\oice voters are 
repelled by it. The baby is dIawn" ' 
tliiough the birth canal feet first. 
The cranium is crushed and the 
contents of the brain are drained 
out. In an editorial in the current 
Commonweal; Margaret Steinfels 
asks the key question: "\!bY does a 

Militant feminists 
'are like the NRA: 
They fight like 
steers against 
sensible ' 
prohibitions. 

Dr. DaVid Walsh, chair of 
Catholic University'riJepartment 
of Politics, where he presided over 
a forum on nexf year's Catholic 
vote, says the president made "a • 
major niistake. This could be a .• 
crystallizing issue. It will come 

, back in all sorts of ways. The 
Clinton vote could be seriously 
eroded." Commentator Mark 
Shields, who spoke at the forum, .: 
summed up the paradoxical nature 
of pubUc opinion on abortion: 
"Whenever the debate is focused 
on the decision, made by the 
woman With her conscience and her : 
doctor, pro-choice winsever.y tUne. 
But when it is about what is being 
decided, pro-life comes into its 
own." 

What discourages ~mocrats is 
that Clinton was making progress . 
with CathoDes, esPecia1Jy Irish . 
Catholics, who appreciated his .: 
efforts to bring peace to Belfast. And : 
the bisl)ops, in a guide to Voting, told :. 
their flock to ~e the records of· ; 
candidates 011 many social issues, not . 
just abortion. Plus, many Catholics· ' 
aren't crazy about Bob Dole. They 
have an antipathy to Newt Gingrich 
and social ideas that differ sharply 
with theirs. That leaves Clinton, But 
if the first Tuesday in November is 
cold or rainy, they might not get out 
of bed for someOne who let them . 
down so hal1[ 

. ... ~ 

i 
!' 



exceptions when necessary to protect a mother's health. 
The bill did permit an exception if a doctor deemed the 
procedure necessary to save a mother's life. 

"My pleas (for a health exception) fell on deaf 
ears," Clinton said. 

Proponents of the ban said providing a health exception 
would have opened a wide-open loophole ..• A health 
exception is equivalent to allowing abortion on demand," 
Malloy said. 

Abortion-rights supporters accused anti-abortion forces 
of using this relatively rare medical procedure to inflame 
emotions against all abortion rights. 

"The real objective ... is eliminating women's access 
to safe, legal abortion ... This is manipulation and 
distortion. It does not talk about the circuInstances" of 
when partial-birth abortion might be necessary, said Jane 
Johnson, interim president of Planned Parenthood of 
America. 

Johnson said such abortions occur almost invariably 
because serious health abnormalities arise late in the 
pregnancy. 

From 500 to 1,000 such abortions are estimated to occur 
annually, although there is no official count. They 
typically involve fetuses aged six to nine months. 

At the White House ceremony, Vikki Stella of 
Naperville, m., talked about her abortion, which doctors 
said was required because her unborn son's cranium was 
filled with fluid and lacked brain tissue, the White House 
said. . 

"I didn't make the decision for my child to die. God 
made the decision for my child to die. I had to make the 
decision to take him off life support," Stella said 

According to the White House, the abortion was needed 
to protect Stella's health and life. Abortion opponents 
argued that if Stella's life was endangered, the ban would 
have allowed the abortion to proceed 

(EDITORS: STORY CAN. END HERE) 
A January polfby the Tarrance Group showed 71 percent 

of the public supported the proposed ban, although 
Americans typically'support abortion rights by 3-to-l 
margins. 

"It's always the case that around the margins, the 
public is much less pro-choice than usual. The public' is 
actually pretty ambivalent about abortion. Many people 
believe simultaneously that abortion is murder and a woiDan 
has a right to choose," said Clyde Wilcox, a Georgetown 
University professor of government who monitors abortion 
politics. 

"It's hard for anyone to listen to a description of 
the procedure without getting uneasy about it," Wilcox 
said "The qucstion is, who would want to make it an . 
issue, really? Dole might want to make the veto the issue, 
but if he takes a really strong pro-life position, that 
puts him further away from the majority of the American 
people (on the general question of abortion), and that's 
not in his interest." 

But Christian Coalition Executive Director Ralph Reed 
predicted that Clinton's veto would hurt him politically. 
"It will be very hard, if not impossible, for Bill 
Clinton to look Roman Catholic and evangelical voters in 
the eye and ask for their support in November," Reed said' 

Clinton to stop in Detroit to highlight trade policy 
By Janet L. Fix Knight-Ridder Newspapers(KRT) 

WASHINGTON In the midst of the pomp and-circumstance 
of President Clinton's visit to Japan next week he plans to 
stop off at a Chrysler showroom to check out some American 
wheels. 

The purpose of showroom visit is to reinforce an 
argument that the White House is making with increasing 
urgency in recent days that Clinton has managed trade 
with Japan better than any recent president. 

This Friday, Clinton is expected to tout the early 
success of his landmark auto trade pact with Japan in a 
White House show-and-tell complete with vehicles on the 
lawn. His aides claim the deal is Clinton's crowning 
achievement in trade. 

The planned showroom visit is a coup for Chrysler and 

a big disappointment for Ford, General Motors and 
Each lobbied hard in recent weeks to persuade Clinton 
visit one of their Japan showrooms. 

. Clinton's hard sell on the auto pact is designed to put 
. a positive spin on his trade record and increase his 
chances of reelection. 

He's expected to gloss over the fact that no progress 
is expected during next week's trip on continuing trade 
problems with Japan. But some say Clinton's management of 
Japan trade is far from perfect. 

"The auto deal has produced positive results, but it's 
not nirvana," said Clyde Prestowitz, head of the Economic 
Strategy Institute. 

•• And we sti11 have enormous trade problems m 
semiconductors, photo f11m, insurance, glass, and airwles 
and Japan's market remains very difficult to penetrate . 

for outsiders," Prestowitz said. 
But Clinton is sure to emphasize the positive. 
Two successes: A 46 percent jump in sales to Japan last 

year by U.S. auto makers and the significant reduction in 
the regulatory hurdles auto makers must go through to 
import cars to Japan. 

. And, while U.S. auto makers are not thrilled with the 
trade pact with Japan, they'll cheer Friday when Clinton 
releases the fU"st review of the deal. 

Each company will park on the White House lawn one of 
the right-hand-drive vehicles they have designed for 
release in Japan's market. . 
. But the automakers remain concerned that Japan has not 

done enough to open its market. They say the government 
has not done enough to convince Japanese dealers that it's 
OK to sell U.S. autos. 

Through the six months that ended in February, U.S. 
auto makeis had found only a handful of dealers with 29 
showrooms' interested in selling their vehicles. 

But Clinton's visit to a Chrysler showroom, begrudged 
by competitors, is a sign thAt Clinton will avoid coming 
down hard on the Japanese and will instead focus on 
Japan's progress. 

Here's why: Chrysler recently announced that it added 
54 showrooms in March almost doubling the number of 
showrooms U.S. auto makers had at the end of February. 
Technically, Chrysler's deal was completed after the 
period Under the current review by Clinton. 

Also by yearend, Chrysler expects to be marketing five 
right~hand drive vehicles in Japan more than it's 
competitors. 

"Chrysler has had more gOod news in this area," said 
Chrysler spokesman Chris Pruse. "We're delighted the 
president will highlight our success." . 
. "No question, each of the auto makers have had 
successes in Japan," said Marie Kissel, Japan analySt for 
the American Automobile Manufacturers Association.···Of 
course, we'd like to see more." 

Family, friends say fareweD to Ron Brown By 
Angie .Cannon and Miry Otto Knight-Ridder 
Newspapers(KRT) 

WASHINGTON It was th~ kind of funeral Ron Brown 
would have loved 

More than 4,700 people crammed into the beautiful 
National Cathedral on Wednesday at a majestic sendoff for 
the charismatic commerce secretary, who was killed with 34 
other people in a plane ,crash last week in Croatia. 

It was a star-studded event. O.J. Simpson lawyer 
Johnnie Cochran was in the second row. Stevie Wonder was 
there in a long, dark coat with rhinestone buttons. Colin 
Powell sat a few rows behind President ClintOn. 

The church was filled with Democratic politicians: a 
host of U.S. senators and representatives, Detroit Mayor 
Dennis Archer, former New. York Mayor David Dinkins, 

. Washington Mayor Marion Barry and the Rev. Jesse Jackson, 
among others. 

Business executives, media heavyweights, civil rights 
leaders and federal workers also came to say farewell. 

"And as I look around, I see that all of us are 
dressed almost as well as he would be today," President 
Clinton quipped about the fashionable Brown during the 



guilty pleas don't reflect the breadth of your 
Johnson said. "In your position, you 

:pri,eiollS1y pursued a course of personal gain for you, 
family and your friends. You have stained them, as 

well as yourself and the high position you held." 
But Rostenkowski sees himself as having been singled 

out for conduct that had been common among his House 
colleagues. "When they read what I pleaded to they would 
say, 'There but for the grace of God,"' he said 
Wednesday. 

"I was there 36 years. They changed the rules 30 
times. I can honestly say I was not fully cognizant of the 
rules and where there where changes, maybe I was brazen, I 
ignored it." 

Mondale says U.s., Japan will reaffirm security 
ties at Tokyo summit By Michael A. Lev Chicago 
Tribune(KRT) 

TOKYO After butting heads for several years on trade, the 
United States and Japan have found an issue they can use as 
the centerpiece for a relatively harmonious summit meeting: 
the continued use of American troops to protect Japan. 

In advance of President Clinton's arrival for a state 
visit, U.S. Ambassador Walter Mondale met with reporters . 
Wednesday and painted a rosy portrait of U.S.-Japan 
security relations. He said the two nations had rethought 
their defense relationship in th.e post-Cold War era and 
have agreed to reaff'um close ·ties. 

Putting a positive spin on the summit meeting, 
especially during an election year, is good politics, but 
it isn't always an ac!)urate reflection of U.S.-Japan 
relations, which are strained by trade friction. That is 
one reason why the pre-meeting talk is focusing on 
security. . 

An agreement concluded in time for the summit' includes 
a deal to diminish the American military presence on 
Okinawa, a lesult of massive protests by Okinawans who say 
the 27,000 American troops stationed on the island 
represent an oppressive occupation. The protests .were 
triggered by the rape last year of a 12-year-old girl by 
two U.S. Marines and a' sailor. 

"We have taken the outrage in Okinawa as a signal that 
the U.S. and Japan must very seriously look at our 
presence on Okinawa," Mondale said. 

He declined to disclose details of the Okinawa 
agreement but said Defense Secretary William Perry will 
make an announcement when he arrives in Japan ahead of the 
president's scheduled arrival Tuesday. 

The Y omiuri newspaper in Japan said the United States 
plans to return 12,350 acre's'of land to its owners.1he'-~ - -_., 

newspaper said there are no plans to return Futemma Air 
Base, which Okinawans want because it is located in the 
middle of a city. 

Mondale said the rape incident has led unexpectedly to 
a significant strengthening of the security relationship 
between the two nations. 

"Beginning with the outrage over the rape in Okinawa, 
a great debate was opened up in Japan," Mondale said. 
.. It went beyond that to the question of the security 
relationship and its importance." 

Mondale suggested that after the rape, when 'Okinawans 
began demanding that American troops either leave Okinawa 
or greatly diminish their presence, Japan had the chance 
to re-evaluate whether it wants to house 47,000 American 
troops. 

Japan's answer was that the United States should not 
reduce its military presence because of continued 
instability in Asia. That turned out to be all too true 
because of menacing behavior recently by China and North 
Korea. 

But because Japan engaged in a debate about its future 
security ties, Mondale said, Japan's decision to renew 
ties takes on greater impact. 

"I think (we have) seen a very positive series of 
debates and steps that strongly reaff'um the 
relationship," Mondale said. 

Among the concrete steps expected to be announced 
before or during the summit between Clinton and Prime 

Minister Ryutaro Hashimoto is a new military 
.. cross-servicing" agreement, Mondale said. It would allow 
Japanese and American troops to share supplies and . 
hnsportation and cooperate in other ways during training 
and humanitarian missions. 

Such cooperation had been impossible in the past 
because many politicians interpreted Japan's peace 
constitution as precluding any .. collective" defense 
activities. 

On the trade side, Mondale was more cautious in his 
assessment of relations. The Japanese market, he said, is 
more open than·before to American companies but trade 

, barriers remain. One indication of progress, Mondale said, 
will be the release of a report Friday in W.ashington that 
assesses last year's auto-trade accord with Japan. 

He also said there may be pre-summit progress on 
renewing an agreement on semiconductors and on a dispute 
over a previously agreed-upon insurance deal. 

On the semiconductor issue, Mondale said he expects 
industry officials to work out a deal that both 
governments would endorse. But there is no progress in a 
dispute over American access to the Japanese photographic 
film market, he said, adding, "We. will continue to press 
them." 

Mondale also commented on a speech given recently by a 
Japanese trade official who suggested that the era of 
bilateral relations on trade issues is over, and that 
future discussions will be held multilaterally through the 
World Trade Organization. 

Mondale said Clinton and Hashimoto plan to reaff'um a, 
reliance on bilateral relations to deal with trade 
questions. 

"It will be very clear both nations welcome and expect 
bilateral negotiations," he said. 

Clinton vetoes late-term abortion biD By Robert 
A. Rankin Knight-Ridder Newspapers(KRT) 

WASHINGTON President Clinton vetoed. a bill Wednesday 
that would have banned a particular kind of late-term 
abortions, saying the prohibition would harm women who have 
little choice but to resort to the grisly medical procedure. 

"These people ha.ve no business being made into 
political pawns," Clliiton said at an emotional veto 
ceremony at which five women recounted the medical 
problems that caused them to 1erminate their pregnancies. 

But Clinton's veto which he said came after months of 
study and prayer ensures that the abortion issue will be 
injected more forcefully into the presidential campaign 
this year. ' 

-- Senate Majority Leader Bob Dole, the Republican running 
against Clinton, co-sponsored the bill Clinton vetoed. 
Dole immediately blasted Clinton for rejecting "a very 
modest and bipartisan measure reflecting the values of a 
great majority of Americans." 

Anti-abortion activists were likewise 'critical. "We 
think.the Clinton veto on this will come as a surprise to 
many people, because he has tried to portray himself as a 
moderate on abortion, saying he wants it to be safe, legal 
and rare," said Maureen Malloy, a lobbyist for the 
National Right to Life Committee. "This really shows him 
to be in the pocket of the abortion lobby." 

Nevertheless, Clinton's veto is expected to stick. ' 
Although the ban cleared the House on March 27 by a vote 
of 286-129 nine more than needed to override a veto it 
passed the Senate by only 54-44, far short of the required 
two-thirds majority. 

The bill would have banned .. partial-birth abortions," 
defmed as those taking place when a doctor .. partially 
vaginally delivers a living fetus before killing the fetus 
and completing the delivery." 

PrOponents of the ban said the procedure painfully 
kills a fetus whose arms and legs typically are wriggling 
outside the birth canal until the doctor shoves scissors 
into its neck, then vacuums out its brains. 

Opponents said the procedure is sometimes necessary to 
protect a mother's health in pregnancies gone awry, and is 
integral to a woman's right to choose abortion. 

Clinton said he vetoed it because it failed to permit 



vetoes 'partial-birth abortion' bill By 
Jouzaitis Chicago Tribuoe(KRT) 

WASHINGTON Intensifying an emotionally charged 
election-year debate over abortion, President Clinton on 
Wednesday vetoed a bill outlawing a late-term abortion 
procedure, saying the measure lacks an exception for women 
facing "serious, adverse health consequences." 

Clinton announced the veto flanked by five women,. 
including one from Naperville, m., who tearfully 
recounted past decisions to undergo the procedure because 
of profound fetal defects. 

Abortion rights groups praised the veto as a 
politically courageous act protecting the health of women 
carrying abnormal fetuses. Anti-abortion grouPs and 
Catholic Church officials, including Joseph Cardinal 
Bernardin of Chicago, decried it for allowing a procedure 
they called brutal and unjustified. , 

It is unlikely that the veto can be overriden by a 
two-thirds majority in the Senate,where the bill passed 
in December by a slim 54-44 margin. 

. The measure represents the first congressional attempt 
at criminalizing a particular abortion method since the 
Supreme Court legalized abortion nationwide more than 20 
years ago. It is aimed at a method described as a 
"partial-birth abortion" by opponents because the 
procedure involves pulling a fetus' lower body into the 
birth canal. 

The bill would have permitted the method to be used if 
a woman's life was in jeopardy and no other medical 
options were available. A broader health exception aought 
by Clinton would have allowed it in cases where a woman's 
life was not endangered but her ability to bear children,.' 
for example, was at stake. 

Supporters say the method is rarely used about 500 
times a year in the U.S.; though opponents say the number 
is probably aomewhat higher. 

The women at the signing were brought to the ,White 
House with their families by, an abortion rights group. ' 
They said the' procedure had safeguarded their lives and 
fertility. Several had become pregnant again and one, 
Vikki Stella of Naperville, gave birth to a aon three 
months ago. 

Such deeply peraonal stories have played prominently in 
abortion rights groups' lobbying to defeat the measure. 
They have used the accounts to blunt the impact of graphic 
pictures of late-term abortions wielded by opponents. 

Kate Miche1man, president of the National Abortion 
Rights and Reproduction Action League, praised Clinton,. 
saying, "This is a time when the president stood for 
principle and women's lives and health." 

The veto was a risky decision for Clinton in light of ' 
the fact that polls indicate most Americans oppose the 
procedure. 

"Catholic voters are obsessed with this issue," said 
Washington-based political analyst Stuart Rothenberg. ' 
"The church's hierarchy is enraged. They. may well cause a 
major stink and attempt to po1arize the Catholic 
rank-and-fIle." 

The veto could give Republicans ammunition against 
Clinton, who won 
a plurality of Catholic voters in 1992, in their efforts to 
portray him as a liberal who only talks like a moderate. 

A vocal opponent of late-term abortion, Chicago's 
Cardinal Bernardin reacted to the veto Wednesday by 
accusing Clinton of ignoring "an unusual consesus" among 
Americans against the .procedure. 

"There is no justification medically, legally or 
morally for allowing such an abhorrent procedure to be 
performed," Bernardin said. 

Chairman of Chicago's Harza Engineering Co. !to
Victim of Croatia Plane Crash By Kenan Heise, 
:Chicago Tribune Knight-RidderlI'ribune Business 
News 

CmCAGO-Apr. 10-John A Scoville, 63, chairman of 
Hana Engineering Co., died April 3 in the plane crash in , 
Croatia which killed 35 people, including Commerce Secretary 
Ronald H. Brown. 

Mr. Scoville oversaw all business operations of the 
SIlO million, employee-owned, international engineering 
and environmental consulting firm based in Chicago. 

A resident of Wilmette, Mr. Scoville's mission to 
Croatia was to help rebuild that country by restoring . 
telecommunications, rebuilding dams, laying roads and 
rebuilding factories. 

His fum had earned an international reputation for its 
innovative problem-aolving in civil works. He was known in 
countries such as China, Pakistan' and Egypt for his 
expertise on hydroelectric power projects. He oversaw the 
Ertan Hydro-Electric Project in Sichuan, China. The 
double-curve arch dam is the largest of its kind in the 
world and represents a partnership between local engineers 
and international consultants. ' 

Mr. Scoville had been working with Pakistan's Water and 
'Power Development Authority since 1959 and had been 
involved with a hydropower project on the Indus River in 
Pakistan. 

It was in working with Chicago, however, that he 
attained a long-standing and multi-talented reputation in 
dealing with urban problems. His fum devised the Deep 
Tunnel Project to build 110 miles of tunnels to combat 
water pollution. Under way since 1975, it is one of the 
world's largest civil works projects. His fum alao was 
key in reaolving the Chicago freight tunnel flooding in 
1992: It developed bulkheads at 26 locations where the 

, river in~cted the tunnel system ao it would not happen 
again. ' 

"That company helped us tremendously," Mayor Richard' 
M Daley said "They brought people from around the world 
dealing with that situation. " 

Mr. Scoville graduated from Dartmouth College in 1954 
and eained a master's degree from Thayer School of 
Engineering in 1955. Before joining Hana in 1957, he had 
worked with Ohio Oil Co. and the Army Corps of Engineers. 

Survivors include his wife, Elizabeth; three aoDS, John 
A. m, James C. and William H.; a daughter, Susan Cotton; 
a sister; and four grandchildren. 

Visitation will be from 3 to 9 p.m. Thursday in 
Donnellan Family Funeral Home, 10045 Skokie Blvd., Skokie. 

Servces will be private. 

Economy picks up steam but risk of overheating 
appears slim' By Tim Jones Chicago 
Tribune(KRT) 

cmCAGO Inflation, forever looming in the weeds as a 
menace to the economy, is expected to establish a aomewhat 
higher profIle as the Labor Department reports March figures 
on producer prices Thursday and consumer prices Friday. 

But even as inflationary pressures increase, economists 
do not see any immediate indicators that the economy is in 
danger of quickly overheating. 

The bulk of what the inflation numbers likely will 
reflect is dramatically higher gaaoline prices and more 
modest hik,es in food prices. Although those two 'highly 
visible indicators strike a chord with consuiners, they do 
'not neceasari\y indicate a long-term, fundamental change in 
the economy as a hike in wages would. 

"There's no reaaon to think that inflation is an, 
imminent problem. This is the result of a supply shock and 
not excessive demand," said Robert Dederick, economic 
consultant at Northern Trust Co. 

"But it doesn't take much in the way of growth for 
aome stress to appear," he said "At the moment it 
doesn't seem to be occurring, but certainly the risk is 
there because the economy is operating at near full 



capacity. . .. Farther down the road, the possibilities 
become higher and higher." 

This is a familiar refrain. With the March unemployment 
rate at a relatively low rate of 5.6 percent, job growth 
increasing and inflation remaining low, the economy is 
walking a tightrope with regulators trying to keep the 
balance through tight monetary policy. 

For the moment, the numbers suggest the Federal Reserve 
Board will maintain the monetary status quo. Although 
there bas been no sign that the central bank is about to 
act quickly to keep inflation in check, economists said 
other early indicators of inflationary trouble will be 
watched closely. 

"Inflation at the fmished-goods level is a lagging 
indicator," said Dana Johnson of First Chicago Capital 
Markets Inc. "What we would see fust is a pickup in 
production, consumer spending and employment. 

"This is not an economy that is running on all of its 
pistons right now." 

The expectation of inflation growth came Wednesday as 
the government reported a mixed bag on worker 
productivity, considered a key indicator of Americans' 
standard of living. The Labor Department said workers 
posted their best performance in three years but 
productivity tailed off as the year ended. 

Non-farm productivity the measure of output per number 
of hours worked grew 1.1 percent last year, the largest 
gain since the 3.2 percent boost in 1992, according to the 
report. 

"The setback in the fourth quarter was hopefully a 
temporary and not a permanent change. I think one should 
expect a slow rate of increase in productivity during the 
first half of this year," said Sung Won SOM, chief 
economist at Norwest Corp., in Minneapolis. 

The new year began with robust growth in employment 
figures, an average gain of 206,000 workers during each of 
the first three months. But the potential benefit to 
productivity was held back by the harsh winter weather and 
a strike at General Motors Corp. facilities that all but 
shut down its production and affected related industries. 

Causes for the 1995 overall boost in productivity are 
in dispute. Some economists say it is the product of 
economic recovery, but others say it is due to greater 
efficiencies at businesses that have restructured their 
operations through layoffs and improved technology. 

Dederick said the economy is "close to the 
acceleration stage," but he and other economists note the 
impact of longer-term interest rates, which have risen 
dramatically this year, will likely dampen consumer demand 
for automobiles and housing. That should go a long way 
toward controlling inflation. -- --- . _. --

"No one is expecting any surge in the inflation rate 
anytime soon, especially if you look at the economy in the 
global context," Sohn said. "The worldwide demand for 
goods and services is not that strong." 

Defiant Rostenkowski returns to Chicago By 
Michael Tackett Chicago Tribune(KRT) 
. WASHINGTON The scene at Morton's ~d been repeated 
too many times to count: Dan Rostenkow!lki holding forth at a 
table, tossing back a couple of glasses of gin and then . 
enjoying wine, a sirloin and asparagus with hollandaise sauce' 
and hash browns, 

In another time, the former congressman's companions 
might have included the chairman of a powerful 
corporation, one of its top lobbyists or another tiian 
from Capitol Hill. . 

But Tuesday evening, just hours after the moment of his 
greatest humiliation, he was surrounded by a more personal 
group: his former longtime assistant, Virginia Fletcher; 
his daughter, Gayle; and a lawyer, Nancy Luque. 

The picture was at once defiant and revealing. Though 
he had just pleaded guilty to two felonies, agreeing to 
serve 17 months in prison and pay a $100,000 fme, he 
didn't want to appear to be hiding, But unlike his other 
dinners at Morton's, this one was more to commiserate than 
celebrate. 

On Wednesday, he was back in Chicago, awaiting 
assignment to a federal corrections facility, During an 
interview, he sought to clarify some of the issues i.n the . 
case denying, for example, that he had rejected a much 
better plea bargain two years ago and offering insight 
into why he admitted guilt now. 

In the end, Rostenkowski said, it was the cumulative 
weight of the investigation and the personal and fmancial 
toll that it took on him and his family that led him to 
recant his early assertions of total innocence. 

"I'm two years older into this thing," the 
68-year-old Rostenkowski said in the telephone interview. 
"You become apprehensive even picking up the phone. Every 
phone call is' a bad phone call. You are laughing on the 
outside and dying on the inside." 

And he admitted that some of his actions were clearly 
wrong. 

"I always said I violated House rules, but was not in 
violation of the law," Rostenkowski said. "But my 
lawyers later explained to me that a jury could conclude 
that I had violated the law." 

For instance, Rostenkowski admitted that he had 
purchased with federal funds commemorative chairs that he 
later gave away as personal gifts. "There's no question 
about the chairs," he said. "The chairs are a violation. 
No doubt about that" 

He emphatically denied that he had ever rejected a 
plea-bargain agreement in May 1994 in which he would have 
been forced to resign from Congress, spend six months in 
jail and pay a $38,000 fme. 

Such a deal repOrtedly was negotiated by Rostenkowski's 
lawyer at that time, Robert Bennett. Rostenkowski sai\f he 
did not believe that Bennett ~d engaged in face-to-face 
negotiations with prosecutors, including U.S. Attorney 
Eric Holder. 

"I would consistently say, 'Have you talked to 
them?'" recalled the fonner chairman of the House Ways 
and Means committee. "(I would say) Bennett ... I know a 
little about negotiations. If you can't look them in the 
face, you don't know, you can't see their body language. 

"One thing I felt was unfair here was in the press you 
,would see that the deal was to resign, serve six months 
and pay a fine," he said. "That never, never took 
place." 

A federal source with detailed knowledge of the 
negotiations, however, said Bennett had met several times 
with Holder and other prosecutors and they had agreed to 
such a six-month deal. 

"The notion that there was not a six-month offer is 
preposterous," the source said. The only nuance was that 

. the agreement had not been put -into writing and approved 
by the attorney general. But the source said Bennett had 
conveyed the offer to Rostenkowski verbally. 

Rostenkowski said Wednesday he had contemplated a plea 
agreement back then that would have forced his resignation 
and required some commitment to community service. The 
government apparently never considered such a deal, 
however. 

When the initial reports of it proposed plea agreement 
surfaced in 1994, Rostenkowski said he would not accept 
it. He dismissed Bennett and vowed to fight any charges, 
retaining Chicago lawyer Dan Webb. 

A federal grand jury soonretumed a 17 -count felony 
indictment against him, accusing him of converting nearly 
S700,OOO in federal and campaign money to his personal 
use. 

On Tuesday, Rostenkowski pleaded guilty to two felony 
counts, agreeing to a 17-month prison term and a SIOO,OOO 
fine, He also has incurred an estimated $2 million in 
additional legal bills. 
_ Though the original indictment against him was broad in 
its reach, including charges of obstruction of justice and 
conspiracy, the charges to which he pleaded guilty 
involved using public funds to buy personal gift items and 
using the mail to make payments to federal employees who 
did no official work. 

Prosecutors and U.S. District Judge Norma Holloway 
Johnson were steadfast that his wrongs extended far beyond 
the plea agreement. 



By Warren P. Strobel 

,J;:J" TH::';':t~:ion yesterday ve-

~ 
toed a bill banning partial-birth , 

' abortion~, Thll move enmged pro- . 
life activists, but the White House, 
defended it as necessary to pre-

, U 
serve a rare and lifesaving proce
dure. 

'Ib soften the politic8l fallout, 
Mr. Clinton held a White House '= ceWhreemth°e'nrYtoat Wha,hi, 've

Ch 
fthive

e 
,wopromCeedn due-re i.. scribed ~~~,!,lIey agonized over 

O when they discovered that their fe-
, tuses were severely deformed and 

~, 
. their own lives perhaps in danger. 

"This affects staunchly pro-life 
families as well as people that are 
pro-choice:' the president 'said 
after vetoing the measure. "Tl!ey 

O never had a choice." 
Mr. Clinton's words did little to 

..Q ', dampen th~'~g~~'~f abortiOnop-
ponents. 

"Bill Clinton has taken his veto 
,.,.. , : pen and pointed it like a dagger at \t" the hearts of the innocent unborn:' 

said Ralph Reed, executive direc
tor o( the Christian Coalition, who 

~ 
called the president's action "a 
brazen betrayal of his solemn 
promise to make abortion rare." 

O 
In a statement that underscored 

the issue's election-year power, Mr. 

I 
) Reed said: "It will be very hard, if 

• ... not impossible, for Bill Clinton to . aJ look Roman Catholic and evangeli
cal voters in the eye and ask for 
their support in November." 

~ Senate, Majority I,eader Bob 
. ~ Dole, who has locked up the Re-

publican presidential nomination, 

:= said Mr. Clinton "apparently be
lieves,in abortion on demand:' 

O. see VETO, page A18j: .. _1 
I ) VETO 

The bill that the president ve-

Pro-life activists cry 'betrayal' 
concern for families fighting that are in this position fell on deaf 

. medical tragedies over the cyni- ears," 
cal, election-year ploy of politi- The bill's sole exception was in 
cians advancing this legislation:' cases where the mother's life was 
she said, in immediate danger. ' 

Mr. Clinton's action coUld have Mr. Clinton pressed Congress 
serious political reperCUssions. . for broader language that would 
His stance has angered many , allow partial-birth abOrtions when 
Catholics, who' make up sizable· there' was a serious threat to a I 

. parts of the electorate in Midwest- women's health. Critics lam-
ern states such. as Illinois, Ohio pooned this, saying such a sweep-

, and Michigan that are vital to the ing exemption would· allow for 
president's re-election. cases where a girl would not fit 

In a statement yesterday, Cardi- into her prom dress or a woman 
nal James A. Hickey, the arch- had a headache. 
bishop of Washington, said: "If we 'The president rejected that 
deny the humanity ofa child as it characterization of his position. "I 
is being born, whose humanity will said, 'No, no, no. I will accept 
be denied next? Thoughtful Amer- language that says serious, ad
icans should keep this in mind as verse health consequences to the 
they ponder their choices on elec- mother;' "he said. "Everyone in the 
tion day:" .' world 'Will know what we're talking 

Privately, White House advisers about." . 
argue that Mr. Clinton's action will With Mr. Clinton standing be-
not change many votes, ,Most hind her in the Roosevelt Room 
Americans do not want govern- yesterday, Mary Dorothy Line, a 
ment intrusion into ,personal de- Catholic, described how she and 
cisions on abortion, while Catho- her husband discovered that the 
lics are not single-issue voters, boy she was pregnant with had hy
they say.' . drocephalus, a condition in which 

The White House also accused the brain cannot develop because 
Republicans of using the issue as of too much fluid. 
a politcal. wedge. She said that not only was there 
" Mr. Clinton complained yester- . no hope for the fetus, but her own 

day that "the emotional power of' health would have been in grave 
the description of the procedure danger if she carried the child to 
... was so great that my plea just term. 
to take. a decent account of these • Julia Duin and Laurie Kellman 
hundreds of families every year contributed to this report, 
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• toed would have made it a felony 
for doctors to perform a rare but .. ~ __. 
gruesome procedure. Latejn preg-

U 
nancy, .the fetus is pamally deliv
ered and then a hole is punched 

. into its skull and its brain is sucked 
out through a tube. " . 

The measure passed March 27 
by a 286-129 margin in the ~ouse, 
where 290 votes, or two-thirds of' 
those present, are needed to over
ride the president's veto. Pros-

. pects for an override are far dim
mer in the Senate, which approved 
the legislation 54,44 in December. 
There, 67 votes are Ileeded to over- . 
ride, 

Rep. Charles T. Canady, Florida 
Republican, who ,sponsored ~e 
House measure, said he would dis
cuss with House' GOP leaders an 
attempt to override the veto, 

"By vetoing this bill today, Pres
ident Clinton showed that he be
lieves that abortion should receive 
the absolute proteCtion of the law 
_ at any stage of pregnancy, for 

, any reason, and' using any 
method:' he said. 

Kate Michelman, president of 
the National Abortion and Repro
ductive Rights Action League, 
praised Mr. ClintOii. "The presi- . 
dent has chosen C?mpassion and 
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~e _tW~ittgton ~itttt~ 
Taxicab 

• nommee 
accused 
of graft 
Ex-driver trainer 

. denies payoffs 
By Brian Blomquist 
fHE -..oTOll RIIU 

Mayor Marion Barry" nominee 
to head the D.C. 1bicab Commis
.ion Wepl.Iy aold prolpCCtiWl cab
drivers cards wrifyina: they bad 
attended his trainlna cIau ..... 
though llIey hod no~ • former taxi 
driver IWCU'I in a writlm state
ment now in police pDSICUlOIL 

The fonner dri~ Sala Khatrak 
or ArUnrton. said he knows 10 tui 
driven who purc:bued the atten
dance cards from N~ Sullivan 
for 5100 to S200 apiece about two 
)'ears 8,0. 

In order to tab the D.C. cab
drivers' exam. aDd become a U
censed taxi driver. an appli<:ant 
must complete me course, taught 
at the University of the District of 
Columbia, before receiving the at
tendance cards. Mr. Sullivan 
taught the coune from 1988 to 
1993. 

Mr. Khanak, 25 •• student at 
American University who quit 
drivinB cabsabout a ye.ar1lO.1Iid 
in his statement that Ak Sullivan 
sold anendance certilic.ltioD 
cards, allowinK applicants to by. 
pass the course and IJO straia:ht to 
the driver's exam. 

Mr: !(hanak's I1atemcDt, dated 

sre TAXI. pag~ AIO 

Rwandan 
.s. 

linked to 
massacre 
Ex-minister faces 
war-crimes probe 

An international wa:r-crimca tri
buna! is investigatinl a Rwandan 
now livins in Wrodo. Tcxu. for bia 
reported role in • 1994 musac:re 
that left thousands dead. 

Human nahla activists and war
crimea imatiptDn aay EUza· 
phan Ntakirutimana. wbo until 
last year was an Adw:ntilt min
ister. is IUSpCCted of inwJYaDCnt 
in the massacre or 1\&lIis who had 
SQuabt refule iD _ church in 
Kibuyo prefecture.. 

"The tribunal is investiptinB 
what happened in Klbuye, and 
Eliz.aphan Ntaltinltimana i, on the 
list of persons praumcd 1UiltY."' 
said Alain SlaB, spokesman for the 
International C:rimiDaI 'DibuDal 
for Rwanda. whicli .... " based in 
Arusba. 'IUlzania. Tbe DibunaJ is 
connected with the International 
War Crimes Trtbuul in Tbe 
Hague. 

An invelttl_tor from The 
Hague came to the United SWeI 
in September to look iDm me cue. 
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" gill Clinton has 
taken his veto pen 
and pointed It Ilks a 
dagger at the hearts 
of the Innocent 
unbom ••• (In) a 
brazen betrayal of 
his solemn PIOmlse 
to make abortion rare." 

I 
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Clinton vetoes abortion curb 
President Clinton )'aterday we

"'"" • bW bonniJI8 pardaI-bInh 
abortions. The ~ enrqecl pro
life actlviIU. but the Wbite Roue 
defended it .. neceaary to pre
IeS'W: a rare aDd 1ifeAvtDa pr0ce
dure. 

'Ib _ the poIitIc:aJ IlIIIouI. 
Mr. 0in1rlO bcld • Wblte Houle 
ceremony at wh1cb fiWl WOIDal de
_bowthey_ .... 

Pro-life actiVists cry 'betrayal' In a ararement tbat undencorCd 
the iuue .. decticJn.-)urIXMW,Mr. 
Reed aaId, ·It will be...,. hard. If 
"'" ImpoaIbIe. tor BW eun"", 1D 
_RamaJlCoIhoIlcaDd..."..u· 
cal ¥otcn in the • aDd uk for 1bOIr_ ... _ 
__ Looder Bob 

Dale, who .... II>cIood up Ihe 110-
. publica praIdeaIlaIlIOIIIIDaIIoa, _ III: CIID1DD _y be-

_ ... .-... -demalId;. 

_VETO._A18 

A truly American life~ u.s. orders ouster 
of Sudan ·envoy, 
cites link to plot 

Commerce Secretary ROD 
Brown was laid to rat ,.ate:rdIy 
after a funeral at the Wuhina1Do 
National Catbedcral in wbleb 
Praident CintoQ W 4.700 JDOUrIto 
en in a bitrerlM:et farewdL 

l4r. Brawn" bearse wound Itl 
way .. Ar~ N.tioaaI Ceme..... _ .. _tyneiol> 
borbood after an cxteoded flnaI 
expreuioa or warmth mHS respect 
unusual by me atandardI of cere-
moniaI \YuhlltatOa. 

The motorcade moved put 
IrievinI raidmtl orlb.eSbawdU-

Brown buried 
after president 
leadsmouming 
_ who bmIed ............ !be 
lint black -.y of com-... 

Killed wtlb 34 0Iben to • air
..... c:rub \ut _ ... CI'ootIa. 
!be Army vetm'lUlwu buried with 
_tory booan .... ~ just 
beIaw !be 'lbmb ollhe U-.. 
.... eun ... ...-.edtlle&llded 1Iaa ..... B ...... _ Alma. 

At the catbedral, )k 0iIIlDa ob
_ .... , ... iInND bad .. """ _life.. . 
~fa.:'~~ 
1IdYt.er .. a man wbo was driva .. _but ........ _ ..... ................... -'"
are left bebincL" Mr. eun __ Iedpd • 

buae debt CD Mr. Browa. who wu' 
widely credited with ~ _ Ihe Democratic Party aDd 
_lhe_fartlle_of 
a Democrat mtbe White Houle for 

1ft BROWN._AIO 

U.N. 9iplomat tied to sheiks case 
"'!be UDlted States lntenda 10 re

main firm in ill commitment m 

~=can~n:p~= 
priYi1caCi and immunities .c· 
c:reclited to the U.N. to UIC this 
o:MIIltrY.U a life ba~ or base Cor 
_. aaId J ..... P. Rubin. 
...,....... torlhe US. _ .. 
!be UDibld Natioaa.-

A Sudanele orrlctal at tbe 
UIllIOII _ ,....,..soy called 

:::~=":a'...~U::~ __ of..-activ' 

_.., M\: MobomecI. ~ ... Ihe 
_ -. !be diploma, will 
.... tbe ClDUdtry u arderwd In r. 
.....,. ... u.s.-..Il' 

'!'be cdfidal c:batpcl that Ibe a
pu1sioo, wbicIl ... not oontated 
by. =""",,,,,,,,10_ 
uedbytbeUnhedStatalDacam
~ to uncferDiifte Siidiri. 

Mr. Mohamed ~ anotlMr su-
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Many'question Dole 
for enlisting Mata1in 
Some blame Bush loss on 'Mrs. Carville' 

'!be ..... by Sen. Bob DoIe'a 
-_ .. rapMary MatalID. tile _ of _ 

-eamne. 
'''''.1

10
'" .... _

.... _cIio
boIIef aDd ... 
........... 110-
publicao om· __ tile 

.~ -.?" - PIoridfI GOP 
CIIalrmau'lbm SI.d ..... _1DkI __ MatalID. who ... deputy ell-
_ of ~. failed 

1:"~e::JoIIIiDIIhe DaIe''= ..... 
-00 • ICaIe of CIDtIID 10. wiIh 10 _1he .... 1IDpId _ tIIIa 

is • 14,- Me SI.se aid. -rbere II 
lillie _ ... 10" ..... *1 politi
c:aJ ...... tho,but-. ... iou 
......... of ......... poUdc:ai 
opcnIhaCIIIQlll' lideottbeaiale.-

. ':. 

. . 
n.vtd Opia.. cbainnan of the 

W1ICOMin GOP. was equ.lly in· 
credulous. 

·"Didn't anybody take notes in 
'92?" he .. id. "Republicans must. 
be (expletive) nUlL. can't beUC¥e 
lL It Ihe 10 brilliant that we are 
eotna: 10 put up with a Mn. Car· 
ville- in our campaian? •••• don't 
kDow wbat-sbe brinp CD tbecable." 

The Dole campaip bu rrom !be ........... Iadood. _ 

aJIDIDUDlcat1cxu direc:tDr - con
Iidered one or the IIIOR crucial 
and eaDitiw jobI: in a so-.tate 

COJDPOiI1> .... -- - .... __ MataliD .... bIDIed "'-"'1 
fUI ..... job. 

But. Ieftior Dole c:mnpaian or· 
ftdal aid privately that her role 
ill both IUatqy and communica· 
......... ,.. ..... _OUL 

MrI. Matalln aaId .... will join 
!be Dolocampaip. inJune. but the 
eeaior Dole o1fida1 aid it bu)'t:t 
10 be decided when Ibe .01 come 
GO tx.rd. She u·lCheduied tomeet 
wtm Mr. Dole.. campaiIJ1 man--
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Lawmaker turns to 'Toro~to blesSing'. ~!.~SID==-E --==~~:::;;;;~;;;;;;;;;;;;;;;;;;=;:=:== 

As they uw their 15-year-old 
IOn" nfe ebbinl away In De
cember. Rep. 1bny P. HaI1 and bis 
wife. Janet,. made a despente de
cision .. 

They took Matthew Ha1l, 
critically ill with leukemia, 10 • 
church in lbronto. noted for re
nwrkable nwni(cstations or tbe 
Holy SpiriL _ 

"'"1bere'a liii1inI" soins on up 
there and there .. power up there. 
mel • want my .... to ~ every. 
thinl that .. ava1lablc.'!' Mr. Hall 
.. id. 

1be youth enjoped a brief re
miNion after the 1bronlO visit but 
has since relapaed. He's had the 
cancer for 3..,,)'Un. 

... can't uy 1bronto made me 
difference, but prayer did make 
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death, and Clinton recalled that Brown himself had visited 
former Republican National Committee Chairman Lee Atwater 
in the hospital and attended his funeral five years ago. 

.()-= 

AIDS IN MILITARY: One obstacle to congressional action 
on !he long-awaited budget bill is a 'new law requiring the 
Pentagon to discharge militaIy. personnel infected with the 
virus that causes AIDS. As part of a bill to fund much of 
the government for the rest of fiscal 1996, the Senate 
voted to repeal the requirement. But the House did not. 

When House and Senate negotiators start meeting next week 
to finish the budget bill, they' are expected to consider a 
compromise that would extend the deadline for discharging 
people with lllV. The law requires their discharge by Aug. 
,10. But Rep. Robert K. Dornan, R-Calif., author of the 
requirement, proposes changing the date to Jan. I, 1997, to 
allow time for senators who dislike the law to "get . 
educated on the pandemic." However, opponents including 
Senate Appropriations Chairman Mark O. Hatfield, R-Ore. do 
not think delaying the discharge is much of a compromise 
and will fight it when the talks resume. 

.()-= 

GETIING TOUGH: An arm of the Treasury Department is 
considering stricter fmancial reporting rules for card 
clubs to discoUrage money-laundering. The crackdown by 
Treasury's Financial Crimes Enforc.ement Network would stem, 
in part. from allegations of ~kjmmjng, cheating, stealing 
and payoffs' at the Bicycle Club, a Bell Gardens, Calif., 
card club seized by the federal government six years ago. 
Until now, Treasury has not imposed the rules on card clubs 
on the grounds that they are not like full-scale casinos, 
which provide a range of ftnaDcial services and take a 
percentage of the gaming transactions for acting as the 
"house." But now, authorities believe, the card clubs 
have grown to the point that they generate huge revenues, 
making them an inviting site for those who want to launder 
millions of dollars. Authorities also believe that the" 
clubs are more active in operations than merely providing a 
location for card players. The Treasury Department recently 
extended the more stringent rules to Indian gaming 
establishments. 

.()-= 

YIN'S BACK IN: The Republican half of the Yin.and Yang 
political odd couple Mary Matalin and James Carville is 
taking a senior position in Senate Majority Leader .Bob 
Dole's presidential campaign. Dole aides said that Matalin 
will have a .major role alongside campaign manager Scott 
Reed and Don Sipple, the campaign's top strategist.· Matalin 
served as President Bush's political director in the 1992 
campaign. while Carville was Bill Clinton's chief 
strategist. The Clinton reelection campaign has yet to 
carve out an official role for Carville, although the 
mercurial Cajun is in regular communication with the 
president about broad themes and strategies. Matalin will 
step down as co-host of theCNBC television program "Equal 
Time" to assume.her new role, although she Will continue 
to serve as host of a CBS radio show. 

Sweatshirt, Glasses Resembling Unabomber 
Sketch Found (Belena)By Maria L. La Ganga 
and Ronald J. Ostrow: (c) 1996, Los Angeles 
Times= 

HELENA, Mont. Federal investigators searching the . 
mountain-side shack of Theodore Kaczynski have discovered a . 
hooded sweatshirt and aviator sunglasses that closely resemble 
those worn by the elusive Unabomber the one time he is 
believed to have been sighted while placing a bomb. 

The glasses and sweatshirt were a' prominent feature of 
a sketch of the suspect that repeatedly has been 
circulated since February 1987 when a worker at a salt 
Lake City computer store reported that she !las seen a man 

with a moustache, dark glasses and a sweatshirt put 
IOmething under the wheel of her car in the store's 

. parkinS lot. The parcel exploded when another worker' 
the item. The woman is believed by authorities to be the 
only eyewitness to a Unabomber attack . 

Disclosure of the discovery came as the government, for 
the first time officially tied Kaczynski to the 
Ul)8bomber's full spree of crimes. Kaczynski has been 
charged with a single count of possessing bomb-making 
materials, and until now, the government has only 
unofficiallyliDked him to the full string of bombings and 
murders whose targets have included university professors 
and the mline industry. 

But in a court proceeding Wednesday, opposing a request 
by news organization to release documents in the case, 
government lawyers officially conflJlDed Kaczynski's status 
as a suspect in the full range of Unabomber crimes. 

In arguing that the documents shQuld .~ under seal, 
Assistant U.S. Attorney Bernard F. Hubley said government 
officials had promised the Kaczynski family 
confidentiality in exchange for their much-needed 
cooperation in the case. District Judge Charles C. Lovell 
ruled that promise should outweigh the public's right to 
immediate information in a case that has riveted worldwide 
attention to rural Montana since Kaczynski's arrest last 
week. Lovell said he would consider releasing the 
information next week. . 

The FBI's voluininous application justifying the search 
warrant for Kaczynski's cabin was sought·by news 
organizations, including the Los Angeles Times. The 
government objecteil to releasing the information, which 
"describes a senes of crimes occurring over an 18-year 

. period, including 16 bombings and three murders." 
"The FBI's overt investigation of Kaczynski's ties to 

sPecific bombing incidents is only a few weeks old, and an 
extraordinary amount of work remains to be done: Hubley 
argued in court filings. The media's "contention that the 
government's investigation is • essentially complete' 
simply ignores the reality of this case." 

Lovell also extended until Monday the period in Which 
federal agents can search Kaczynski's mountain shack. The 
search warrant had'been scheduled to expire Saturday. 

"There were explosive de.vices and components which 
have necessitated cautious examination by X-ray equipment 
at the place to be searched," Lovell said. "The presence 
of these devices caused some delay. in the exercise of the 
warrant and the colllpletion of the search." 

Meantime, sources familiai- with the investigation said 
that agents had recovered at least one manual typewriter 
from Kaczysnki's cabin in addition to the two typewriters 
whose discovery has already been reported. It could not be 
leamed, however, whether any of the machines has been 
identified as the typewriter used in writing the 
Unabomber's 3S,OOO-word manifesto, letters to newspapers 
and other type-written material recovered from bomb 
scenes. 

Last week, government sources said there had been a 
preliminary. match between one of the two machines found at 
Kaczynski's cabin and the Unabomber's writing. but that 
additional testing at the FBI laboratory in Washington was 
needed. 

At.the time, those officials estimated the testing 
would require two to three days, but now, several days 
beyond that time, the same sources decline to say whether 
any of the machines match or have been ruled out. 

(Begin optional trim) 

The sources aiso revealed further signs of Kaczynski's 
estrangement from his family. particularly his father who 
died in 1990. According to the sources, the suspect had 
told his family to use a special code when they were 
writing him about something "urgent and important." He 
instructed them to underline in red the postage stamp on 
any such correspondence to assure he would not ignore it. 

The sources, confirming an account fJrst reported by 
the Chicago Tribune. said that the family used the urgent 
red line when they wrote him of his father's death. 
Kaczynski objected to that use of the code, saying the 



to prevail over Clinton's veto, they asserted 
have scored political gains in the struggle for 

"ri",.ng' sympathies. 
"This debate has opened the eyes of many 'Americans. to 

how terribly unprotected unborn human beings are in this 
country," said Douglas Johnson, legislative director of 
the National Right To Life Committee Inc., an 
anti-abortion group. "Most Americans wrongly believe that 
abortion is not legal after the third month, yet these 
partial birth abortions are often performed not earlier 
than the rUth month and often much later." 

Clinton noted Wednesday he had hoped C-ongress would 
adopt an amendment to the bill that would have allowed 
exceptions to protect the health of the mother. While 
lawmakers would waive the ban in cases where the abortion 
is necessary to save the mother's life, they rejected 
efforts to add the waiver the White House sought. 

The Supreme Court, in its landmark Roe vs. Wade case, 
left to states the right to place limits on abortions 
after the second trimester of pregnancy the point at 
which specialists generally agree that a fetus could 
survive life outside the womb, given expert medical 
intervention. And currently, 41 states, including Ohio, 
have adopted restrictions on such late-term abortions. But 
to the consternation of abortion foes, almost all contain 
broad exemptions for abortions performed in cases where the. 
mother's health including emotional health is endangered 
by the pregnancy. 

Clinton Eulogizes Brown at Full-Honors Funeral 
(Wasbn) By Paul Richter= (c) 1996, LOs Angeles 
Times= ' 

WASHINGTON Former Commerce Secretary Ron Brown 
was eulogized by President Clinton as a "force of nature" and 
laid to rest Wednesday after a full-honors funeral procession 
that threaded its way through the bustling black neighborhoods 
and marbled monuments of Washington, symbolically retracing 
the path of his remarkable career. 

Brown's funeral the fifth official observance of his 
death in six days drew 4,300 mourners to the Washington 
National Cathedral, from top administration aides to such 
prominent black Americans as Gen. Colin Powell, former New 
York Mayor David Dinkins, celebrity lawyer Johnnie Cochran 
Jr., and musicians Stevie Wonder and Wynton Marsalis. 

But the words that drifted through the cavernous 
cathedral were joyous and playful, as well as melancholy, 
as they recalled a middle-class Harlem boy who came to 
embody black achievement as he became top campaign aide, 
Democratic party chief, lobbyist and cabinet secretary. . 

"He proved you could do well and do good he also 
proved you could do good and have' a good time," Clinton 
said of his friend, who died with 34 others April 3 when 
his plane crashed on a fog-swaddled Croatian hillside. 

Brown had laid in repose at the Commerce Department for 
24 hours Tuesday, atop a crepe-draped platform called a 
catafalque that was built for Abraham Lincoln in 1865. The 
line of mourners who came to see him was still making 
around the block at dawn Wednesday, despite an unseasonabl~ 
cold 

After Wednesday's service, Brown's mahogany cofl"m was 
lifted from a hearse at the gates of Arlington National 
Cemetery, and placed on a six-horse black caisson. The 
one-time Army captain was interred to strains of "Battle 
Hymn of the Republic." 

Clinton saluted Brown's abilities as he thanked him for 
restoring the Democratic Party after the shattering 1988 
election in a way that allowed Clinton to later win the 
White House. "Thank you: If it weren't for you, I 

. wouldn't be here," the president said. 
Clinton joked about the elegant tastes of Brown, who 

loved scents and expensive clothing, and ordered his 
shirts tailor-made. 

'I'm telling you folks, he would have loved this deal 
today," Clinton said. "Here we are for Ron Brown, in 
this national cathedral, with full military honors. ... 
And as I look around I see that all of us are dressed 
almost as well as he would be today." The remark drew a 

smile from Brown's widow, Alma. 
Clinton was seated with wife Hillary Rodham Clinton, 

and daughter, Chelsea, Vice President Gore and his wife, 
Tipper. Just across the aisle was Powell, who is still the 
subject of discussion 
if involuntarily as a possible running-mate for the 

presumptive Republican presidential candidate, Sen. Bob 
Dole. 

Brown's son, Michael, also remembered his Dad's playful 
side, and his warmth. 

Anybody who said Brown exemplified "grace under 
pressure," he said, hadn't seen his father play golf, he 
joked. He spoke of how close the family was, recalling how 
some people thought father and grown son were "weird" 
because they still kissed each other on the lips. 

At the family's request, Brown's funeral procession 
drove down Washington's Embassy Row, then east to the 
historically black Shaw neighborhood once called the 
"Black Broadway" before doubling back to cross once 
more by the Commerce Departni.ent. The gesture was to recall 
Brown's attachment to his roots. 

Brown's funeral was far from the most elaborate 
official funeral·in Washington has seen. He did not lie in . 
state at the Capitol, or receive a 21-cannon salute at 
Arlington. 

But the past week's series of memorial events, most 
presided over by Clinton, made it one of the most 
prolonged observances in the capital's history. Clinton 
remembered Brown in successive appearances at St. John's 
Episcopal Church, the Commerce Department, Dover Air Force 

. Base in Delaware, and at the Washington National 

Cathedral 
Indeed, Michael Brown disclosed in his eulogy that his 

sister, Tracy. had gotten "a little emotional" in her 
unhappiness over the long succession or-memorial events, 
which were primarily organized by the White House. "Tracy 
... I hope you and we now understand that we have to share 
Dad with the world," Michael Brown said. 

(Optional add end) 

Brown's meaning for his many black American admirers 
was evident even at the end 

Jarvis Stewart, 27, program manager at the nonprofit 
African American Unity Center in Los Angeles, bought 
himself a ticket on a red-eye flight Tuesday night in 
hopes of getting one of 200 free tickets that were 
distributed Wednesday morning at the cathedral. 

"He was able to move between the Anglo and 
African-American communities effectively, and with an open 
heart," Stewart said, before he entered the cathedral. 
"That's a considerable achievement these days." 

Charles W. Saunders, 48, the mayor of tiny Waynesville, 
Ohio, admired Brown's skill 10 much that and his wife 
drove all night from southwest Ohio to try to make the 
funeral. "He was a very skilled and artful politician .. " 
said Saunders, who also got in. "If I could use him as a 
role model to rise higher than a mayor's job. well, I 
would be very happy." 

WASHINGTON INSIGHT: Clinton Sees 'Mean 
Streak' in GOP Silence (c) 1996, LOs Angeles 
Times: 

WASHINGTON President Clinton expressed 
disappointment privately to friends and aides that he had not 
received a single phone call or note of condolence from a 
Republican in the four days after Commerce Secretary Ronald 
H. Brown died in a plane crash in Croatia last week. Although 
Republicans, including Sen. Majority Leader Bob Dole of 
Kansas and House Speaker Newt Gingrich of Georgia, 
expressed their sympathies to Brown's family directly. Clinton 
saw their lack of communication with him as a reflection of 
the; political climate now reigning in the capital, according to 
someone who heard his remarks. He mentioned their silence 
more in sorrow thaD. anger, and said it demonstrated what he 
thought was a "mean streak" in RepUblican politics today. 
Many Democrats;hadspoken to the president about Brown's 
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Clinton Vetoes Bill Outlawing Pall'tiaI-Blr: 
Abortions (Wasbn)By Melissa Healy: 
Los Angeles Times= 

WASHINGTON ,President Clinton on Wednesday 
bill'that would outlaw a controversial late-term abortion 
proced~ and took pains to minimize the political cost 
potentially unpopular decision. 

, Appearing with a group of women who have had the 
piocedure to end pregnancies that ,went tragically aWry, 
Clinton called the so-called .. partia1 birth abortion" 
bill a dangerous intrusion into a decision that should rest 
with a woman and her doctor. 

In a clear signal he will make the president's veto a 
, campaign issue, Sen. Bob Dole, R-Kan., the presumptive 
Republican nominee, said Clinton's action makes it "clear 
there is DO restriction on abortion, for any reason, he 

, (Clinton) would accept." 
Dole Said the president "has rejected a very modest 

and bipartisan measure reflecting the values of a great 
majority of Americans. He instead embraced the extreme 
position of those who support abortion at any time, at any 
plsce and for any reason." 

At the White House on Wednesday, Clinton said he had 
initially been sympathetic to the bill. However, he said, 
"I came to understand that this is a rarely used 
procedure, justifiable as a last resort when doctors judge 
it necessary to save a woman's life or to avert serious 

, , health consequences to her." ' 

(Begin optional trim) 

Clinton's decision was cheered by groups that favor 
abortion rights, as well as by the families who recounted, 
the wrenc,hing circumstances that led them to seek 
late-term abortions. 

"I didn't make the decision for my child to die: 
, said Vikki Stella of Naperville, m., whose unborn son's 
cranium was filled with fluid and no brain tissue. -.. God 
made the decision for my child to die. I had to make the 
decision to take him off life support.. , 

"The president is a hero for vetoing this 
legislation,· said Vicki Saports, executive director of 
the National Abortion Federation. 

(End optional trim) 

, Opponents of the bill contend that about 500 of the 
late-term abortions thai would have been banned are 
conducted yearly a small percentage of the roughly -I.5 
million abortions performed yearly in the United States. 

'MoSt, 'theY add,' are -perfomied on women who wanted II baby, 
but felt they had to end the pregnancy because it 
seriously jeoPardized their health or because the 
developing fetus had a severe abnorma1ity. 

But anti-abortion groups, citing in part testimony of 
doctors who perform the procedures, maintain that 
thousands of .. partial birth abortions" may be conducted 
yearly nationwide. Many, they, assert, are performed for 
frivolous reasons. 

, The bill vetoed Wednesday by Clinton would have been 
the rust to outlaw a specific abortion procedure since 
the 1973 U.S. Supreme Court decision granting women the 
right to abortion. In the procedure called" intact 
dilation and extraction" by doctors all but the head of a 
fetus is delivered vaginally. Before the fetus's head 
passes through the cervix, however, a catheter is inserted 
at the base of its skull and the contents are suctioned 
out so that the head can be delivered without harm to the 
woman's reproductive organs. 

The president's veto effectively blocks legislation 
that was narrowly passed by the Senate last December and 
overwhelmingly 286-129 by the House in late March. The 
Senate vote of 54-44 means proponents of the bill do not 
have the necessary two-thirds majority to override the 
president's action. ' 

(Optional add end) 

But while proponents of the measure knew they were 
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Rouse's mark on USA 

~ , . 

Whether your orientation is urban or 
suburban, developer James W. Rouse, who 
died Tuesday, touched your life. He creat
ed the indoor mall that gave a ~nter to 
sprawling suburbs. And he created the "fes
tival markets" that showed how to reinvig
orate dilapidated city centers. 

Especially'in the cities, the Rouse strate
gy proved fruitful. In Boston and Balti
more and Manhattan, he restored unap
pealing downtown neighborhoods with 
shops, eateries and attractions. Consumers BostDn:Opening day for Faneull Hall. 
long lost to the suburbs ~ streaming 
back. Similarly, the indoor shopping malls 
Rouse pioneered have become organizing 
magnets against the ineluctable, discon
necting creep of the suburbs. 

The success of these creations has been 
imperfect. Not every city project works, . 
and compared with the traditional town 
center, malls and marketplaces are striking 
for their lack of warmt4., They have stores 
and cineplexes and food courts, not shops 
and theaters and diners. The leases are 
short; turnover is high. -

Rouse saw the problem. Within years of 
creating his first malls, he began building 
the planned community of Columbia, Md. 
And he built it around a series of "villages, " 
not malls. Today, Columbia is noted not 
for design, as a mall's interior might be, but 
for neighborhood cohesion. 

In his last years, Rouse worked to devel
op affordable housing, and again his vision 
was for self<ontained development His 

When Faneuil Hall opened in Boston in 
1978, it was the first of James Rouse's 
heralded festival marketplaces. Others: 
~ HarborpIace, Baltimore 

, ~ South Street Seaport, New York 
~ The Gallery, Philadelphia 
~ The Underground, Allanta, 

Sandtown project in Baltimore attempts to 
provide everything from housing tojobs to 
education in one swoop. 

, ' Can it work? Hope So. But more J;roadly, 
the mailing of America has been only half 
successful The mall seems unbeatable, 
even by the "power-<:enter" strip malls that 
have sprung up. But they have no human 
touctL _ ' 

, As the 'suburbs continue their sprawl, de
velopers with Rouse's unique sooial vision 
- if indeed, there are any - will look for 
ways to improve the mall and marketplace. 
Or move past them. 

Voices: Do you think U.S. troops should be used to protect other countries? 
The dangers remaining for U.S. troops wortdwide were highlighted this week when North Korean troops crossed Into 
the DMZ, where 37,000 U.S. troops stand guard to pro\IICt South Korea. North Korea says It no,1onger recognizes the 
1953 armistice that ended the W81. PresIdent ClInton visits the area Tuesday. USA TODAY ukad for readers' views. 
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Of course, there Isn't • We have an oblJga· I do not have a prob- I don't think we're " Yes.'We used to be a 
a blanket answer, but I tlon to those nations lem with U.s. troops be- ever going to achieve bipolar power; we are 
would say yes. We've that we have good trade ing used as long as Irs world harmony. Irs ba- now a unilateral power. 
been In the Korean re- and diplomatic reIa· under the Amerlain sic human nature that The U.s. now bas to 
glon all these years, and tlons with. But in those !lag. fm opposed to U.s. there's always going to playa larger role in 
If we still have a Slake countries. where human troops serving under be some strife. nars world security. Irs now 
over there, 'We should rights violations are the United Nations' why we shouldn't try to our responsibility glob-
Slay. We're not going to tragic, we do have a IIag, under U.N. leader- be involved in ~ ally to protect the 
be the world protector role to J)Il!y in media- ship and under multina- skirmish in the world world The U.s. always 
for every country. But tlon. I don't think we tlonaI forces' leader- . because Irs never going lakes a stand on Issues. 
90% of the time I would can police the world ship .. to end Irs going to whether good or bad, or, 
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slows 
evacuations· 
in liberia 

. Kaczynski 
linked to site 
of Utah bomb· 
By Tom Squitieri . ft., " 

. USA TODAY f' \ 
SALT LAKE trrY . - Una

born suspect Ted Kaczynski 
sougbt work at a job IIFICY: 
where one of the bombiDg vic-' 

. .\ tIms serviced comPuters, USA 
By MarIlyn Greene ~ 1 .' . -------- TODAY has learned. 

, USA TODAY ~.... La4-O-,term ~t~ ~ ~ s:: 
Looting and shooting . .l"'~ victim, and the IIrsttime he's 

marred a tenuous cease-Ire In bo~. been placed In Ulah,where 
Liberia Wednesday as ma- a luon two bombiDp occurred. 
cblne gwHImled u.s. hellcopo Kaczynski sought day work 

, ters contiilued evacuating for- bill.. '1:e4-oed at sosStamng AssocIates In 
elgners amid ethnic Dght1ng. , II) 1978,eyewltnesses said. ' 

The situation In the capital Gary Wright, the owner of a 
of Monrovia Is In "meltdown,· By Susan Page' ~ \ computer store near the ~ 
said Brian Johnson, director of USA TODAY" porary employment agency, 
the World Rellef aid organIza- was Injured Feb. 20, 1987, 
tion's liberia program. PresIdent C11ntonvetoed a when he picked up a bomb that 

He spoke as he and 30 mJs. ban on partial-blrth abortions was behlnd his store. 
sionary tamIlies huddled In his Wednesday, setting up an emo- Wright had malntalned' the 
home outside the city. tiona! election-year debate. computers at SOS Stamng In 
. At least 270 Americans and The bW. Congress' IIrst at- . 1978, said SOS chief. executive 
other foreigners have been aIr- tempt to outlaw a sped!c abor- . Richard ReInhold. 
Iitted to nelgb.boring Sierra Le- tion procedure, barred a rarely Relnhold . said employment 
one and Senegal. used technique that ends late- records for years prior to 1988 

That leaves about 400 other stage pregnancies. . have been destroyed. But 
U.s. citizens still In the country, .Olnton call1l!llt a potentially workers clearly remembered 
either by. choice or because lifesaving measure for a "small . Kaczynski. , . 
roaming thugs and street !gIlt-' but extremely vulnerable . "I saw him several times 
lug prevent their teaching the group qt women and families." with me and the others In the 
embassy In Monrovia ' 'But 5en; Bob Dole, his likely 1DOl'IIiDp," Greg Nance said. . 

The Pentagon dlspatched 18. Republi~ opponeJJt In N~ Nance, .~, said. he knew, 
Navy SEAL commandos to reo vember;s8Il1 ,the pJ'ocedure 'KaczyDsld because' they ,botli 
Intorce security at the emba!r . "blurs the nne between abor- SIayed at the RegIs Hotel. 
sy. Two warplanes are on Uon and fnfanticlile." . . Wednesday, the FBI selzed 
stand-by In Sierra Leone. Both sides of the debate over . Rep Hotel records that con-

Food and medical supplies legal abortion predict the veto, .. talned Kaczynski's registration, 
are arriving tor about 200 Olnton's 13th, will ,be used and a swarm of agents ques-
Americans and other foreIgn- ap1nst him In the mmpalgn . " tloned Nance and others. 
enllnsIde embassY grounds. '1'hIs b IPJIIig to ;.. haunt The Rep Roterts located 
Butwlth~fn.d!!!_,,~"I!BYSGaryBauerofthe '.' live blocks from SOS Stamng 

90s and humidity near 100%, Family Research· CounCil, and seven blocks from the d~ 
tood and water for 15,000 libe- which opposes abortion. tunctcomputer store. . 
rians holed up across the street . Kate Mlchelman of the; Na
In the embassy's Graystone an- tlonalAbortion and Reproduc
nex may become scarce. tlve RIghts Acti=gne said 

No Americans have been reo. the bill was d "to put 
ported hurt or killed, but a Red the president on the spot." 
Cross worker counted 16 bod- ,cnnton had oIJered to sign 
ies In the street the bill If It Included an. 

The worst violence In three' tlon'io protect the health 
years erupted Saturday when mother, but backerS refused. , 
liberia's sIx-member council Olnton's veto Is unHkely to ' 
of state, set up In an August be overridden since the Senate 
peace agreement, ordered the passed the bill with fewer than 
arrest for murder of llred rural . the requlred two-thIrd votes. 
development minister Roose- Toreducepo~tlcaI fallout, 
velt Johnson. the veto came on a day doml-
. Johnson's followers resisted, Dated by'Commerce Secretary 

and the ftghting degenerated Ron Brown's funeral. 
Into a renewal of the civil warOlnton was accompanied by 
that's smoldered for six years. IIv.men who described the 

"rm not very optiIbIstic, " devastating fetal disorders that 
said Violet Johnson, a native of led to their abortions. 
Sierra Leone who teaches Afri- In the procedure, a fetus Is 

. can history at Apes Scott Col- partially extracted, teet arst, 

l
iege In Decatur, Ga. "The sltua- through the birth canal. The 
lion Is· anarchy. So many are' skull then Is collapsed by drain-
armed,lt's just chaos." . iDgthe brain with a catheter . 

. -- _ .. _- .. - .. ---

u.s. expels Sudan diplomat 
By Carrie Dowling 6" 
USA TODAY n 

The United States expelled a 
SUdanese diplomat suspected 
of plotting to bomb the United 
Nations and kill Egyptian Pres
ident Hosni Mubarak.· 

SUdanese omclals dlsmlS""d 
tile U.s. charges but said Ah
med Mohamed, a secretary to 
its mission to the' United Na
tions, has lett the country. 

Mohamed's name, and that 

of fellow sudanese d1Piomat SI
raj Yousif, surfaced durlng the 
Investigation of the 1993 World 
Trade Center bombing. . 

Yousif has already lett. 
Last week, U.s. Ambassador 

Madelelne Albright referred to 
. the two In talks with SecurIty 
Council membenl about sane., 
tlons against SUdan.for its role 
In a 1995 assass!mtlon plot 
against Mubarek In Ethiopia. 

Sudan, Egypt's southern 
nelghbor, denies Involvement 

co 
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· Some·findthe 
suspect a hard 
man to hate 
Some even By R1chant PrIce ~ \ 

USA TODAY r' 
fee'· sorry LINCOLN Mont. _ A week 

for him and after Theodore KaczymkI was 
• . . arrested at his mountain cabin 

paint him as here, there are sigDs that 

b ·"· b some comer of the national a n lant oy psyche lInds the accused UIJIlo 

gone· astray ::::~ more intriguing than 
In an undercurrent to pul>. 

lie outrage over an ill·year 
reign of terror that killed three and injured 23, the 53-year. 
old hermit and former math professor Is being romanti· 
cIzed for his Intellect and mysterious lifestyle, for his ability . 
to outwit society and, perhaps most of all, for his attacks on 
technology and the sanctity of the envlronmenl 

Some people even feel sorry for him, seeiDg him as a 
brilliant poy gone astray. . 

With analysis of Kaczynski a national parlor game, list 
signs of this ambiguous reaction showed up In cyberspace. 
A ''Kaczynski Defense Fund" soon appeared on the Internet 

. amid ~ of support and denunciaUon. So did a darkly 
saUrlcaI "Kaczynski for Presidenf' elort. But sympathy for 
KaczymkI's message also Is poppiDg up In letters to the edi
tor and radio talk shows. People lind the bolllblJJgs repre
hensible. but they also lind Kaczynski a hard man to hate. 

"I would have loved to have met hIm," says 28-year-old 
Barbara Andrews, owner of Spud Brothers restaurant In 
Berkeley, Calit., where KaczymkI once taught and Where 
two bombs Injured two people. "He's so Intelligent He must 
be a fascinatiDg person." 

"I admire him in some ways," agrees Brian Clichestel', 
an Emmaus, Pa., health and IItness book writer. Not tor the 

· bombs, but for the suspect's "back to basics philOSOphy" and 
his resolve. 

But you won't hear that from Patrick FIscher. "He's not a 
hero, he's a serial killer," says the apparent target of a 
bomb delivered May 5, 1982, at his oftIce at Vanderbilt UoI· 

_______ -.JPol,ease see COVER_5TO~ page ~ 
Coatiaued from 1,\ 

verslty in NasllvIIle, where he teaches computer science. "1 
feel sorry for him, frankly, but I also feel sorry for my secre
tary who was Injured and the three people Who have been 
killed." . 

Many people feel the case of Theodore KaczymkI adds up to 
one veJY unusual cr1me. He's a man who has played mental 
chess With the FBI over the years. "He played chess and won 
with the biggest medla In the world. He got his 35,ooo.word 
manifesto prtnted, " says Clichestel', Who felt so stroogly about 
the Uaabomber tbaf,he wrote his list letter to a newspaper, In 

· this CIl'ie, USA TODAY. . 
The Uaabomber's manIfesto, prtnted In The Washington • 

Post jointly With The New York Times, showed an Intense In
tenect, advocatiDg "a revolution against the IndustrIaI system" 
and denounclng society's abuse of the environment 
· lfoward Harper, a 48-year-old construction worker,llves just 

up the hlgb.way from where Kaczynski was arrested. Harper 
· has the enVironment on his mind as well, and thinks KaczymkI 
indirectly may do some good. ... 
· "He's not the real problem, " says Harper. "The nB1 prob

lem Is this damn gold mine they want to put In our vaDey. Ifs 
goiDg to ruin everything. If nothiDg else, maybe all this std 
WIth Kazcynsid WIll make people sit up and notice that" 

Pbelps Dodge MinIng Co. has proposed a massive open pit 
gold mine near Uncoln, eight mlles;from Kaczynski's cabin. 
The issue has dominated the local news and cast environmen-
talists against pro-growtb advocates. . 

Far beyond the Montana mountains, comedians were quick 
to pick up on this morbid fascination With Kac:zynsld. The day 
after he was IIITeSted, David LetJerman suggested to viewers 
that If KaczynskI were tried In Calitornia, he'd be "j)layiDg ~If 

. WIth O.J. (SImpson) In six months." . 
On The Tonight Show, Montana Gov. Marc Racicot did a 

skit With Jay Leno, generated In part by the arrest. It was 1arge
ly an atlempt to defuse d1ticlsm of Montana (Racicot: "Mon
tana ~ Spanish for mountain." Leno: "Calitornia Is Spanlsb for 
cosmetic surgeJy.j Governors rareIy banter over issues In
volviDg tII1ing. 

----. _._. 
Montana Marketing Inc. sells one-liner T-5b.Irts 

about the .("Montana - At least the cows are 
sane") and may produce Uaabomber sUnglAsses and pens and 
pencils shaped Uke pipe bombs. 

Even among those who don't take It lIgbtly, the tone often 
falls far short of condemnation. 

"Poor, strange f}Jy," says Nancy Kosenka; a Berkeley book 
store manager. Another Berkeley book seller, Moe MoskoWItz, 
demands to know ''why the the medla is vIlIfyIng thls f}Jy. Pe0-
ple In the gbetlo knock 01 tWIce as many people and don't get 
half the notoriety. I think the power structure is veJY thre!It
ened by this. " 

So Wbafs goiDg on here? 
"He's a hIgb.-tech Robin Hood," says Jack LevIn, author of 

Overkill and a professor of sociology at Northeastern Universl· 
Iy. "There are plenty of Americans who feel exactly the same 
.way about technology, about big business, about government 
Intrusion, downsizing, mergers, consolidations. These are pe0-
ple who wouldn't IdlI, but they do feel resentment To these 
people, the Uliabomber may look Uke a hero." 

LeYIn says IIIIIDY also g1orl4ed Bernhard Goetz, who shot 
four black teeIHIgerS In a New York aty subway In 1984. He 
became knOwn as the "Subway VI8IIante" because the youths 
had demimded S5 from him. . .. . 

HaIled by many New .Yorkers frustrated With cr1me, Goetz 
was cleared of assault and attempted murder, then did eight 

I, ... uu_u .... for J)OS'!essing a concealed weapon. He wound up an 
of actIvIsm," LeYIn says. "In our quest for heroes, we 

have latched on to making heroes' out of monsters." 
. The public feared the anonymous Uaabomber. But "now 

that he's been apprehended they can Ilke hIm," LeYIn adds. 
"We did the same thiDg With Ted Bundy" - the law student 
turned serial killer Who was executed In florida In 1989. 

Does this fasdnation say somethiDg drastic about our cul
ture today? Not reaIIy, LeYIn says. Most Americans, he says, . 
use "grotesque, extraordInarya1me as an escape from !veJY
_ problems. •• , These killers mIght as well be in a movie, 
and the fascinAtion is not reaIIy morbid. It's benIgn." 

Here In Uncoln, Kaczynski was considered a qulet neighbor. 
"It's such a hard thiDg to believe," says .Ilbrarlan Beverly 

Coleman, Who took his book requests. "1 can only juc:lge hIm by 
the way he treated me, and he was always veJY pleasant" 

Although tales of a few less serene encounters have IIItered 
out over the last week - he apparently called a former em
ployer a "fat con-man" - most·stiII cllng to their original im
pression of the harmless hermit Who had llttIe to say and didn't 
bother anyone. "1 can't help buUeel sorry for him, " says Betty 
Butler, a KaczymkI neighbor. "He was just a lost soul. " 

SurvIvIng on the barest of essentials, never straying Into ex-· 
travapnce, KaczynskI oJrers the portrait of a monk, a man 
devoted to the prtndples of ecology. He's "8 wilderness f}JY 
WIth a religious zeaI," Is how Donn Zea of the Caliton1la Forest
IY AssocIation puts It 

Zea Is no sympathizer, however. One of the bombs killed 
Ag;;ocjatlon prestdent Gilbert ·Murray a year 1180. . 

Contributing: Gale Holland In San Francisco and Haya EI 
Nasser In Wasblngton, D.C. . . 
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PRESIDENT VETOES 
MEASURE BANNING 
TYPE OF ABORTION 

A LIKELY CAMPAIGN ISSUE 

He Calls Late·Term Procedure 
Possible Life·Saver, While 

Voicing ReservationA \ 
By TODD S. PURDUM 

WASHINGTON, April 10 - Align· 
ing himself firmly with abortlon
righ~ advocates in an election year, 
PreSident Clinton today vetoed a bill 
that would have outlawed a certain 
type of late-term abortion, saying 
,the women who need the procedure 
to safeguard their own health 
"should not become pawns in a larg
er debate." 

Mr. Clinton vetoed the measure, 
,then held an emotional White House 
ceremony at which he was flanked 
by five women who had undergone 
such abortions and who spoke tear
fully about the disorders that threat
ened their lives and those of their 
fetuses and led to agonizing deci
sions. 

The issue Is likely to be a f1ash-

I 

point in the Presidential campalgn, 
since abortion opponents denounce' 
the procedure - performed only at

, ter 20 weeks of gestation -'- as a 
gruesome "partial birth" abortion In 
which the fetus Is partly extracted 
feet first and its brain then suctioned 
out to allow the head to pass through 
the birth canal. But abortion rights 
groups vehemently opposed the bill 
as the first Congressional ban on a 
particular abortion method since the 
Supreme Court legalized abortion In 
Roe v. Wade in 1973. 

At the White House ceremony, Mr. 

Continued From Page Al 

allow the procedure to be performed 
for depression or youth of the moth· 
er, or other reasons. 

'late In the second trimester, tests 
revealed that the fetus suffered from 
a chromosomal disorder that would 
probably cause It to die In the womb., 

Ms. Adell, who Is Jewish, described 
having the procedure on Yom Kip
pur, the holy day of atonement, and 
struggled to control her emotions as 
Mr. Clinton put his hand on her shoul· 
der. 

The precise number of such abor· 
tions, known technically as Intact 
dilation and evacuation, Is unknown. 
According to the Federal Centers for 
Disease Control and Prevention, 1.3 
mUlion abortions were performed 
nationwide In 1993, the last year for, 
which figures are avallable, and few· 
er than i.5 percent of them were 
performed after 20 weeks of gesta· 
tlon. Not all such late-term abortions . 
are, performed through intact dlla· 
tion and evacuation, 

Congress would not appear to have 
the votes to override Mr. Clinton's 
veto. The measure passed 286 to 129 
In the House, with many Democratic 
leaders voting for it, but the Senate 
voted much more narrowly, 51 to 47, 
below the two-thirds majority neces
sary to override the veto. 

.. _--, 
In a sign of the campaign argu

ments to come, several antl.abortlon 
groups issued statements harshly 
condemning the veto, some of them 
citing medical testimony that fetuses 
aborted In such procedures feel pain. 

"Clinton's veto of the overwhelm· 
Ingly supported partlal.birth abor· 
tlon ban act shows once again his 
absolute loyalty to the most extreme 
abortion advocates," said Gary L. 
Bauer, president of the Family Re
search Council, a conservative 
group. 

Ralph Reed, the executive director 
of the Christian CoalItion, called the 
veto "I!D Insult to millions of people 
of faith who consider abortion to be 
the taking of Innocent human life." 
Underscoring his agreement with 
Roman catholic, bishops who had 
urged the President to sign the bill, 
Mr.' Reed added, "It will be very 
hard, if not impossIble, for Bill Clin
ton to look Roman catholiC and 
Evangelical voters In the eye and ask 

_ for their .support In November." 

Abortion-rights advocates offered 
just as much praise, summed up by 
Kate Mlchelman, president of the 
National Abortion ,Rights Action 
League, who said:·'The President 

"We need more families in Amer· 
ica like these folks," the President 
sald. "We need more parents In 
America like these folks. They are 
what America needs more of. And 
just because they happen to be In a 
tiny minority to bear a unique bur:, 
den that God Imposes on just Ii few 
people every year, we can't forget 
our obligation to protect their lives, 
their children, and their famU1es', 
future." 
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Clinton called the procedure a "p0-
tentially life-saving, certainly 
health-saving" measure for "a 
small but extremely vulnerable 
group of women and families in this has chosen compassion and concern 
country, just a few hundred a year." .. for families facing medical tragedies 

"ThIs Is not about the pro-choice, over the cynical, election-year ploy'---
pro-life debate," he Said. "This is not of the politicians advancing this 
,a bill that should' have ever been legislation." . 
injected into that." 

Stili, the President has had reser
vations about the procedure. He un
successfully pressed Congress to in
clude an exception to allow It If nec
essary to save a woman's ,life or 
"avert serious health consequences 
to her," and he repeated those con
cerns In a letter sent today to Cardi
nal Joseph Bernatdin of ChIcago In 
which he sald, "I do not support the 
use of this procedure on an elective 
basis where It is not necessary to 
save the life of the woman or prevent 
serious risks to her'health." 

Senator Bob Dole, the presump
tive Republican Presidential nomi
nee, said in a statement today that 
Mr. ,ClInton had "rejected a very 
modest and bipartisan measure re
flecting the values of the great ma
jority of Americans." 

Mr. Dole added: "A partial-birth 
abortion blurs the line between abor
tion and infanticide and crosses an 
ethical and legal line we must never 
cross. President Clinton now stands 
on the wrong side of this line." 

The President's critics contend 
that an exception concernIng the 
"health of the mother" has been 
Interpreted' by courts to Include so 
many emotional, psychological and 
physiological considerations, as to 

Continued on Page BIO, Column 1 

A few weeks ago, the prospect that 
the President might muse aloud 
about his qualms over the procedure 
was enough to send abortion-rights 
groups Into a lather, and Mr. Clinton 
Is Intent on retaining their support as 
he seeks to hold onto his support 
among women voters. ' ' 

But the WhIte House also took 
great pains to assure that Mr. CIIn· 
ton's veto would not be seen lis en· 
dorslng a gruesome practice. He had 
until next Wednesday to veto the bill, 

- but slipped today's ceremony onto 
his schedule at 5 P.M., on a heavy 
news day dominated by the funeral 
of Commerce Secretary Ronald H. 
Brown. 

In the Roosevelt Room, Mr. CIIn· 
ton was accompanied by famUles, 
Including self-descrlbed abortion op
ponents and Republicans, who told 
wrenching stories of dangerous preg
nancies. Among those describing 
their ordeals were Claudia and Rich· 
ard Ades of Los Angeles, who were 
picking out names for a boy when, 

',' 
'.' 
" 
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··· DI One -Administration official sald "Will we sacrifice human rights elJlng r laCeS tonight In Washington that the AI:-- for trade?" asked Foreign Minister 

bus decision would not cause the de Charette before Mr. LI's visit be-

A L 0 
,J United States to change Its trade gan. "That's out of the ,question." arge ' raer policy toward China, or drop Its con- But Jean-Pierre Desgeorges, presi· 

r;'. sideration of sanctions. dent of a French-Chinese Industrial 
r or A lrbus' 'ets ,·It appears, from reports that trade group, said that he did not plan 

J 4 much of thiS mvolves agreements, to raise the question of human rights 

--~\ 
,_ --I during the visit at all. "I'm a busi-

previously reached," the official sald ' nessman," he sald. 

By CRAIG R. WHITNEY 
PARIS, April 10 .:... China's Prime 

Minister, Li Peng, , began a visit to 
France today by plaCing an order for 
an estimated $1.5 billion worth of 
European-b'!iIt passenger planes,' 
sending a Signal to the Clinton Ad
ministration that Beijing can tum to 
European partners If the United 
States becomes too Intractable on 
human rights and trade. 

The Chinese leader making his 
first visit to France SbJce presiding 
over the 1989 ml11tary crackdown on 
the democracy movement In T1anan
men Square, met with Prime Minis
ter Alain Juppe tonight and si,~n!'d a 
contract for 10 short-haul A3~O pas
senger planes for China Southern 
Airlines from the Airbus Industrie 
consortium. 

France's Foreign Minister, Herve 
de Charette, said the deal also obli
gated China to buy another 20 of the 
narrow-bodied A320's, but It was not 
clear whether this constituted a firm ' 
order or an option. Big airplane 
deals are often announced and rean
ounced, and today the Chinese COD
firmed an order originally made 
known two years ago for three larg
er long.-haul A340 jumbo jets, also 

I

, from Airbus Industrie. Details were 
not fully disclosed tonight 

These and earlier Inroads by Alr
, bus Industrle, a French-German

British-Spanish consortium make It 
the Boeing Company's b~est com
petitor in China, long an almost cap
tive market for American plane' 
makers_ 

Today's Chinese Airbus order 
came a month after China's Trade 
Minister, Wu Yi, postponed a visit to 
the United States, where plane man
ufacturers had hoped for up to $4 
billion in new orders. , 

The commercial aircraft business 
is one that the United States has long ; 
dominated; It supports both high-\ 

Continued on Page AlD, Column I - - , 
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paying manufacturing jobs and ad
vanced technology development. As 
such, It not only has considerable 
economic Importance, but often as
sumes a high degree of political sig
nificance, as It has In the relationship 
between the United States and China. 

Asia Is the fastest-growing market 
for passenger aircraft, and Boeing 
and the other American plane manu
facturer" the McDonnell Douglas 
Corporation, have been coming un
der intensifying competition from 
Airbus. 

The Chinese Government has tak
en advantage of the competition and 
has made no secret of Its strategy of 
using aircraft orders as a carrot and
a stick In dealing with the Clinton 
Administration. Mrs. Wu, the Trade 
Minister, put off her trip to the Unit
ed States, and the announcement of 
orders, many of which had been ex
pected to go to Boeing. She acted 
after the Administration refused her 
a meeting with President Clinton and 
refused to delay Its consideration of 
sanctions agaInst China for allowing 
factories to produce pirated Ameri
can videocassettes and compact 
disks. 

of today's order. The official added Stili, French offiCials sald that the 
that "It would be improper to draw signing of the plane deal tonight was 
any conclusions one way or another" delayed for two hours by a disagree
about the deal's effects on the over- ment over Mr. Juppe's plan to bring 
all relationship between ChIna and up human rights during his dinner 
the United States. speech. In the end, Mr. Juppe did not 

Cindy Smith, a Boeing spokeswom- touch on the subject, The Associated 
an, said: "We're disappointed In Chl- Press reported, but the two sides 
na's decision to purchase Airbus alr- refused to exchange toasts. 
craft, but more Importantly, the or- I For some French Intellectuals, 
der underscores the need for the however, Mr. LI's presence spoke for 
United States to move beyond the Itself. -
'annual debate of most-favored-na- "Mr. LI recovers his lost honor 
tion status for ChIna and to create a today," an essay In Tuesday's issue 
long-term stable trading relation- of I.e Monde said "But do those who 
ship. Boeing supports the Clinton Ad- I govern us realize they are sacrlflc
ministration In Its efforts to normal- Ing theirs, and ours as well?" 
ize trade between the United States I.e Monde sald the essay was writ
and China. Establishing normal ten by "several senior officials who 
trade with ChIna will lead to job have filled posts In Asia," but pub-
creation and economic gain." IIshed under a pseudonym. 

[Reuters reported Wednesday that About 50 supporters of Amnesty 
Ron Woodard, president of Boeing International stretched a white ban
Commercial Airplane Group, had ner across the Champs-Elys~s 
sald that the Airbus order was "pre- reading" Li Peng Ignores human 
clpltated not because of the strength rights. We don't" French policemen 
of ,our competition or the quality of quickly removed It, and barred dem
their product," adding, "Rather, It Is onstrators from approaching the 
precipitated by what I believe are ill- Chinese Embassy on Avenue 
founded political conslderatlons.") Georges V. 
- Nevertheless, Mr. LI did not as- With unemployment In France at 
cape pressure on human rights In ,U.8 percent, and In Germany at 10.8 
Paris. percent, both countries have been 

French newspapers greeted his ar- ' outdoing each other In soliciting job
rival with satirical cartoons, and pro-generating trade orders from Asia's 
testers denounced the visit as a sign' largest market It Is especially Im
of European willingness to sacrifice portant for the alrcraft Industry 
principle for profit A small rally which President Chlrac regards ~ 
near the Eiffel Tower demanded that crucial for maintaining European 
China release political prisoners and technological competitiveness with 
end what demonstrators called "the the United States In world trade. Mr. 

Chlrac planned to have lunch with 
Mr. LI on Thursday. oppression of Tibet." 

,:"or security reasons, the French 
pollee kept a tight lid on the Chinese 
delegation's movements. The Chi
nese Prime Minister originally in
tended to go on to the Netherlands 
and Luxembourg this weekend, but 
canceled those visits, saying he was 
short of time. A visit he made to 
Germany two years ago was marked 
by many protests. 

Mr. LI's visit to France also pro
duced a three-year wheat deal, a $460 
million French-financed expansion 
of a car factory In Wuhan that pro
duces CltroI!n c;ars for the Chinese 

, market, and a $50 million gas lique
faction plant for Shanghal. An agree
ment was also reached giving 
French ships unrestricted access to 
Chinese ports. 

But the results amounted to far to 
less than the $10 billion or so In trade 
deals that the French had hoped for 
aft~r agreeing two years ago to stop 
seiling arms to Taiwan, which China 
rega~ds as a renegade province: 

Taiwan bought 60 Mirage jet fight
ers worth about $2.6 billion from 
France In 1992, on top of a $4.8 billion 
purchase 'Of 16 naval frigates the 
previous year, and Beijing respond
ed by slapping a ban on ChInese 
orders from France. 

But now, a new, conservativ~ ad
ministration under President 
Jacques Chirac Is eager to establish 
France as a potential supplier of 
modem technology to China, and one 
less squeamish than the United 
States about doing business with 
countries that do not live up to West
ern standards on human rights. 

The French deny a double stand
ard, but are glad to have the busi
ness. 

Jacques Rummelhardt, the For
eign Ministry spokesman sald 
"France, as the world's fourih-Iarg~ 
est exporter, doesn't have the posi
tion In China that It should have." 

On Saturday Mr. LI will visit the 
plant near Toulouse where the Air
bus planes are made. Airbus Indus
trie received more orders for new 
planes than Boeing did In 1994, but -
last year secured only 106 orders 
worth $7 billion compared with 
Boeing's 346 orders, worth $31 bil
lion. 

'French Foreign Ministry officials 
said negotiations were continuing on 
a possible purchase of 28 electric 
locomotives from the Alsthom group, 
an aluminum plant and other 
projects before Mr. LI returns to 
China on Saturday. 

THB NBW YORK TIMBS 
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THE WHITE HOUSE 

WASHINGTON 

April 9, 1996 

MEMORANDUM TO GEORGE STEPHANOPOLOUS 
MELANNE VERVEER 
BETSY MYERS 
VICKI RADD 
ELENA KAGAN 
JENNIFER KLEIN 
TERRY EDMONDS 
JOHN HART 
DEBBIE FINE 
JUDY GOLD 

From: Jeremy Ben-Ami 

Subject: Additional Stories for Press Packet 

Attached are articles I would propose putting in a press packet for the veto of HR1833. 

Please review and let me know ASAP if you see a problem distributing any of them. We do 
have others we could substitute. All of these women have had personal contact either with 
White House staff, congressional staff, or one of the women's groups. Their stories have 
been subject to at least some public scrutiny. 



Giving 
: "JJp ....•. ' 

Myr:aaby 
. - i 

By CoreenCostello 

. :.~, 'I .. :. ".AGOURA, Calif. 

T
h6Se . who want Con· 

., gress to b3.l}.a contra-
. versiai . late-term 
' ... ' abortion' . technique 

.' might think I would be 
I .' an' al!y.I was raised in 

a conservative; religious family. My 
parents are. RushUmbapgh fans. 
I'm a RepubliCan.. who always be·· 
Iievedthat' abortion' was wrong. . 

Then Ihad'orie:.:.. .' .• 
It was~:.t $lj'pp~sed to be that way. 

My little glr)"Ka~erme9race, was 
suppos~9\(l.~{J.Xe;.~.~!!P.~~rnln .the. .' '. . . ' 
summer ~Thebltths.ofrtly two other a~so·rb.·~mnlotic fluid, It hadgath
chiidr.~n hii~:~e~ti:e~sy;andmy !lils; eredIn ll)Yil.!terus to such dangerous 
band ~dJ~!MJi~d. ah~.iil~·deuverY .. )evels t1ia~ I:-veighed as much as if I 

ButdlsaHf!~is\ruclc In my:seventh: . \vereaffill! term: . i 
month.Q:I(ra~s· ~11~.·testln~ .. sho?:,~d·. I"caI'rled ·my daughter for two 
that somethlil' \'Y{as terribly wrong rilore:agonlzirig weeks. If I coul~n't 
withmy"!5iili /B·ei:'aus~:.ot l!.IethaI.· :sal,ie' her.:Ufe,how could I spare !ler 
neuromuscuia ·.··disease/her· 'body pain? How couid I make her passing 
had stiffened up . inside my uterus ... peaCeful and dignified? At first I 
She hadn't' been able . to move any wanted the doctors to Induce labor, 
part of hei-' tiny self for at least two '. but they told me that Katherine'was 
months. Her ''lungs had been unabie wedged so tightly in my peivis that 
to stretch to prepare them for air. there was a good chance my uterus 

Ou r doctors told us that Katherine would rupture. We talked about a 
Grace could'not survive, anci'that her Caesarean section. But they said that 
condition made giving birth danger· this, too, wouid have been too danger. 
ous for me . ...:. possibiy even life· ous for me. 
threatening. Because she couid not Fina!1y we confronted the painfui 

reaIity: our only real option was to 
Careen Costello 'testified at the Sen· terminate the pregnancy. Geneti· 
ate Judiciary Committee's hearing' cists at Cedars·Sinal Medical Center 
on lale·term abortions on Nov. 17. in Los Angeies referred us to a doc· 

When alate-term 
abortion is.the 

only option . . 

tor who specialized in cases like 
ours. He knew how much pain we 
were going through, and. said he 

'%uld help us end Katherine's pain in 
the way that would be safest for me 
and allow me to have more children. 

That's Just what happened. For 
two days, my cervix was dilated until 
the doctor could bring Katherine out 
without Injuring me. Her heart was 
barely beating. As I was placed un. 

. der anesthesia, 'It stopped. She sim
ply went to sleep and did not wake 
up .. The doctor. then used a needle to 
remove fluid from the baby's head so 
.she could fit through the cervix. 

. When It was over, they brought 
Katherine In to us. She was wrapped 
in a blanket. My husband and I held 
her and sobbed. She was absolutely 
beautiful. Giving her back was the 
hardest thing I've ever done. 

After Katherine, I didn't think I 
would have more children. I couldn't 
imagine llving with the worry for 
nine months, Imagining all the things 
that could go wrong. But my doctor 
changed that. "You're a great moth· 
er," he told me. '.'If you want more 
kids, you should have them." I'm 
pregnant again, due in June. 

-. h~. IVeuJ "i uti) 

11/24/ ~ S 
l::t'j, I or 2 

JI(H . .(S 



I stlll have mixed feelings about 
abortion. But I have no mixed feel
ings about the bill, already passed by 
the House and being conSidered In 
the Senate, that would ban the surgi
cal procedure I· had, caned Intact 
dilation and' evacuation. As I 
watched the Senate debate on C-Span 
this month, I was sick at heart. Sena
tor after senator talked about the 
procedure I underwent as If they had 
seen one, and senator after senator 

. got It wrong. Katherine was not cava
lierly puned halfway out and stabbed 
with scissors, as some senators de
scribed the process. 

I had one of the safest, gentlest, 
most compassionate· ways of ending 
a pregnancy that had no hope. I win 
probably never have to go through 
such an ordeal again. But other wom
en, other families, win receive devas
tating news and have to make deCi
sions like mine. Congress has no 
place.\n our tragedies. 0 

'. 

2 
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AN INDEPENDENT NEWSPAPER 

On 1brt Reform, He ?s.Right 
f'" HE ECONOMICS position paper released' the harm caused by his own negligence. These 
t; '. by the Dole campaign Monday dealt with changes would apply to all civil cases, not just 
, 'more than,tax cuts. The candidate also product liability,as was the case with the bill Mr. 

Si>elIed out his proposals for what he called Clinton vetoed earlier this year. . 
"~mmon sense legal reform," and he did it in ,Three other reforms also are proposed, from 
terms that pulled no punches. Rightly blasting which states could opt out if they chose. They are 
Bresident Clinton for vetoing both product liabili- designed "to' promote early settlement of claims 
qr'and securities litigation reform bills this year essentially by restricting lawyers' fees after of
at·the behest of a powerful, lobby .that he de- . fers of settlement are rejected and by making it 
sCribed as rich, influential and greedy, Mr. Dole more difficult to collect punitive damages in such 
pledged to put an end to the power of the .trial situations. The finaI proposal would allow con- , 
liwyers.' sUmers to choose between an expensive ~uto' 
~TheDole proposals are not new ideas. Varia-insurance policy. that covers all damages now 

tiOris on' most have been introduced and even available and asignificantiy cheaper one in which 
. pa'SSed, though not signed, before. They are the· pain and suffering damages would be limited. Mr. 

prOduct of legal scholars and business l~ders Dole estimates that this system would reduce an 
who_have been grappling for.years with changes ' averag~ driver's car insurance premium by 29 
ill the tort system that would limit costarid delay,percent a year, .' . 
provide incentives for prompt settlements and These . are serious proposals developed by 
curb the high awards now paid ,to. lawyers instead. thoughtful lawyers. They could save consumers 
of to. plaintiffs. Mr. Dole, for example, wants to billions and speed the settlement of claims, in' 
limit punitive damageS to· $250,000 or three DJost cases, by offering options to litigants. 
tim~ .actuaIdamages, whichev¢r is greater, There is bipartisan support in Congress for 
except in cases involving death, serious injui:y, reform, and Mr. Dole's decision to make this a 
alcohol or drug use, criminaI misconduct or civil . campaign issue may force the president to do' 
rijJ;lts . violations. He also would eliminate joint more than dismiss these ideas out of hand. It's 
aji'clseveral liability for noneconomic damages so . also a good .time to watCh where the trial law
thil.teach defendant's responsibility for punitive yers' money goeS and what it buys. Mr. Dole.ts 
damages would be limited to that proportion of .rlght on this one. . ' . 

:':" . 

Fire' Code Violations Rerun 
•. < 

I 'MAGINE . PICKING, up· the· newspaper or 
. turning on the radio or TV. and learning that 
"when school beDs ring in four weeks, your 

cliiJ.d's building is likely to reInained locked. Most 
pfu-ents would consider that a bad dream. For 
SC?lDe District parents, however, it's a real possi- . 
bill. ." '. ,~ , 

'Ill fact, for parents of elementary school chil
dt~'ijparticipating in the Fillmore Art Center's.' 
s~er school program, it. is. a reality.' On 
MriI).day Fillmore was shut down in the middle of 
tQ.~,day, and students and their teachers were 
niad~ to trek across the parking lot to the nearby 
R,(lS!lrio Adult Education Center, where classes . 
resumed. hi the case of Fillmore and several 
other D.C. schools, the closings stem from an 
all..too-familiar problem: The buildings have been 
judged unsafe. . 

-'School officials know the drill. Two yearslago, 
chaos reigned on opening day when D.C. Supep
or ,Court Judge Kaye Christian ordered school 
doors kept lotked after finding that the city had 
failed to provide safe buildings as the law re
quired. It took emergency repair work by the 
sdhool system ,and fire, inspector before the 
tlfreats were removed and students and teachers 
,~te allowed inside the buildings, Even then, 
qa,sSes were dtsnIpted for several days. Unless 

~. -., 

"suitable repairs are made-and soon-at more 
than a dozen schools on the current list, a repeat 
performance of the 1994 fiasco could take place, 

. albeit on a smaller scale .. That ~ould happen, 
given Judge Christian's declaration that she will 
not grant the city any 'last-minute reprieves as 
she did two years ago. ..' 
, The Price tag for bringing the entire system up 
to Code is about $1.2 billion, according to schools 
spokeswoman Beverly Lofton. A. school system 
struggling to layoff teachers hardly has that kind 
of money. But Ms. Lofton said yesterday that it 
may have enough funds to repair all of the 
problem schools on the judge's list. The one 
exception is Wilkinson Elementary; which has a 

, roof problem that is beyond patching. The judge' 
has set this week as D-Day for repairs; other
Wise, alternative attendance plans 'must be 
drawn. . 

School officials, to no one's surprise-and 
despite a two-year warning-want more time to 
get the schools ready. They've had plenty of that 
already. What's missing is the work. Angry , 
parents have every reason to wonder why. They. 
may get some jIllswers when the D:C. financial 
control board conducts hearings this Friday on 
the school system's "Readiness to Start the 
School Year." It's time somebody asks. 
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Mexico ~ Promise 
.. 

0·- NE OF THE sordid and seemingly perma: 
" ; nent scandals of the hemisphere has been 
-' . the long life of Mexico's authoritarian 

ruliI'lg party, the PRI. fu power for 67 years, it 
has used -its monopoly position to enrich many of 
its,readers and members and otherwise to shield 
massive corruption and criminality and damage 
the welfare of the country. By electoral mumbo 
jumbo, it has sought to convey the impression 
tliaf'Mexico isa democracy. Many of Mexico's 
American friends have accepted the notion, but it 
is'false. ' . 

'This is the setting against which President·· 
E"rilest Zedillo's efforts to modernize the Mexi
~ ~ political system must be judged. It may be 
~ that he acted out of a desperate desire to 
l$i~ the political dangers flowing from the coun
~'s,economic crisis. It is also true that the PRI's 
record altogether denies it the presumption of 
goodfaith in any matter affecting its institutional 
continuity and power. Nonetheless, President 
Zeiiillo has done something as monumentally bold 
as: Mikhail Gorbachev did in dismantling the 
SoViet system. He has produced a rare consensus 
of an the parties and pushed through the Mexican 
~ngress constitutional amendinents that prom
ise to strengthen democracy. The .amendments 
should make it possible for the opposition to. 
contemplate overthrowing PRI rule. - , 

i .. 

Legislation still will be required to bring the 
new amendments to life, and here it will be 
necessary to train a beady eye on the devious and 
secretive PRI .. The changes, however, . are by . 
Mexican standards unprecedented. An electoral 
commission, not the presidency and the ruling 
party, henceforth will oversee elections; the su
preme court, not the PRI, will adjudicate com
plaints. Campaign spending reforms are meant to 
be set in place to put the opPosition parties on a 
level playing field and, not incidentally, to flush 
out drug money. The. cOuntry's second-most 
important post-mayor of Mexico City-hence- -
forth will- he filled by popular vote; not by PRI 
appointment. Absentee ballots will be allowed. 
And soon. . , 

Why would a party -put at risk its nearly 
seven-decade stranglehotdon power? So deep are 
Mexico's economic and social ills that no party 
with a pretense to democratic dealing could ask 
the people to make the inevitable extended sacri
fices unless they were making them in support of 
a government they had selected themselves. The 

.PRI had reached the limits of ruling from above. 
Its only ~ce to redeem and renew itself was to 
open up tbe system to fair electoral competition. 
If Mexicans follow through on the new promise, 
they will have accomplished a truly Olympian 
naPonal feat. . .' 

Medium Tedium. 
N
- ow MANY times have we read about thetllere may be more members of the council than' 
': govel'l).JIlent-cQmmissioned and usuany ex- there are viewers of any council session. . 
: pensive study that, after months or years . . This presents an unfair picture, of course, . 

o(Gostly and pointless research, comes up with a since Montgomery County is. famous for its 
lengthy report that confirms something patently masses of keenly concerned, highly informed 
obvious from the outSet? '"A high-level, blue-. residents, all willing and able to endure hours.in 
ribbon .watershed coalition of experts has found. hard chairs for their 15 minutes or more---'-much 
tll<rt -traffic in .the metropolitan area tends tp' more-at a mike. Most have done their own 
increase on major arteries during the hours when at-home studies of whatever the issue is,' and 
moSt motorists are going to and from their jobs;" come with multicolored charts and graphs to 
Bub10w comes a marvelous, backfiring study out embellish their presentations. It just doesn't 
o(~<intgomery County that has bared an awful make for riveting TV, apparently. '. . . 
triith: The Montgomery Journal reports that the But who says good government has to be high 
coUnty council spent $20,000 of eable-subscriber drama? Cable viewers in the District"are con
fuP.~ for a private-consultant study of the view- ,stanUy treated tostartIing outbursts on' the' 
ing ,habits of those who watch County Channel school board, city council and all-Barry' channels. 
55 ... , .the local government channel . When school board· meetingS used to be carried 

on a regular broadcast channel, one- session 
T.be survey and' marketing firm's firSt chal- featured a board .memb¢t locking out another 

lenge was to find 500 peOple who could talk about . bOard member. Revealing, ·yes, but good govern-
the"Channel at oaJl; it took' interviews with 800 ment? . 
st1bsCribers. The reSult:.People find the channel's Still, for better or worse, the doings of local 
coverage of county council meetings boring. So gove~ent-boring or not-should be aired for 
loW'are the ratings, in fact, that the researchers all who may want to Watch at home (it's hard to 
W'~d up considering a "watcher" to be anybody find these shows on . the TV sets in taverns). 
who looked at the channel for 10 minutes in file There's an advantage to following government 
previous six months. What this out-of-focus" leaders this way: Those who are in the live 
gi.oqp may suggest-but not confirm-is that . audience can't punch a MUTE button. 



RashiFein' 

Why Do We Call 
'Faxes a 'Burden~? 

Howard Metzenbaum veto was jaDey 
year-dd daugbter, :!llal1IIOII, 

F1 ul scbooI bus burst into 

a ty' ooIIision with a drunk driver in 
Twenty_ people died in the 
triaJ, it was Ieamed tb3t the 

Pr' d daDgerous fueI.tank design-a 

O uets Imown by Ford. the manufacturer. 
~ ., Janey Fair's case, which ultimatelj 

lleam a lot watching C-SPAN. Of course, no government pro- was resolved during trial, reveals the. 
The other night, one of Washing· gram would suffer if you or I F1 ul Bill biB's inherent uofairness. First of an., 
ton's leading' economists was consumed less (and thus paid less a ty it was Janey Fair's ability to bring a· 
asked about using the tax system in sa1es tax) or if I c~ted ~n ~y IaWll1lit against Ford and the threat of , 
to' helP reduce environmental return (and thus paid less m m·. meaningful punitive damages-wbich 
damage. The response? It certain- come ~). But if you and I both, In four editorials in t!Je ~ couple ~ this biB would UDfairIy cap-that". , 
Jy would be difficUlt, because it underpaid, everyone else would '" of 1i1oDtbs, The Post bas c1aimed that iostrumeDtal in exposing the com-. 
would incfeaSe the "tax burden." bave to pay more. And it surely \' the product liability "reform" bill !I!- ' , pany's recIdess behavior. ,' .. , 

"Tax burden" is a pbiase with stretches ,language beyond ac- toed by President C1inton on May 3;is, ',' Secoad, the bill's elimination ·of, 
which we are aD so familiar that ceptable usage to caD not taking . respnnS1'b1e legislation that would DiIt " jciint' liability fur, ~, 
we don't stop to think wbat it advantage of one's neighbors a i1imitap~tiffs~torecover~1 losseSisverymQust. Fora child with. 
means-nor what it implies. At "burden. " ' damages m defective product cases. " .1 DO earnings bistory, damages'are vh: •. 
first blush it seems value-free. , Burdens are by definition op- Nothing could be furthedrOlD the I : tuaIJy aU JIOIi.ecOnomic. It was the, 
But plainly a "burden" is' some- pressive, and our facile use of the ~th. ~ only bas to ~ at those, reddess~oftwowrongdoers-t!Je.' 
thing to be lifted. We don't refer term in connection with our taxes iI\jured citiZenS and families wbo at·,· drunkeD driver and Ford-that c:om-. 
to the monies we spend on mov· thereby encourages us to do eV" tended the Wbite House vetoc:ereD\O" , binecI to cause Sbannon's death. 'J'he' 
ies, popoom, milk or sboes as erything we can (within the law) ny to support President Clinton's ~ drunkeD driver bad minimal assetS; 
"burdens." We refer to them- to ease them. Cheating 011 our rageous stand oobebalf of COIISIIIIIt!n, ,even if be were wealthy, 26 other. 

, and think of them-as apendi- taxes comes to seem acceptable Carla Miller came &om Missouri to . children died in the accident, so a fun 
tures, some (movies and jJopcorn) (at least ,nnderstandable), even wi,tnes& the president's ~ of: recoVeIY of Iosse:' ~ the ,driver, 
OPtional, others (food, shoes) nec.· though' tax evasion is ---:oa'" this bannfuI biD. Try teDing bet that; Would bave been diffic1iIt if not JIDIIO&-, , . "'~1 abe would not have been·,left"bigb! sible. At the same time.-the' could , =::s~~ ~e:~y~ ~ =~ ~lifting. If t!: . and drY' if this legislation bad been·in; have determined that Ford~ only' 
a "tax burden"? ' on educational bins; c1= and force at the time of ~ famiJy's ~, partially responsible for~ bus infer" 

Is it that our tax paYments are' water but (ail to pay for them, 'We • edy. Under the bill, this .yonng, ~ ~ , no. The resu1t Janey Fm would bave 
not optional but our food apei!di- are stealing , ' owed mother would have been pre:- .fonnd it very difficult to be rompen-

Our 
• . vented &om, even suing to recover' sated adequately for the· "noD-

tures are? Tbat can't be it: We ,Iangua~e sbapes ~ att!- medical ezpenses and lost wages fur·: eamomic" loss of Sbannon's death. 
bave to buy food. We can choose tudes. To ~ a~te ~ berdeceasedhusband." :; Every empirical study to, date 
between steak and hamburger (or andcult rourturelanguapoliciesge encourlS ~ Tbat's because the defective trac- :~: shows that faulty product cases are 
yogurt and toful, but we can't " tor that roI1ed over and killed· her·>. not common, that punitive damage 
choose between eating and starv·. ages us to think of our taxes as husband. James. in 1990lIilIS24JalS. \ awards are rarer sliD and that the-· 
mg. Indeed, the penalty for not ,burdens not,connected to the ben- old at the time of the accident. '~':'i courts closely scrutinize iIuch awards: ; 
eating far eueeds the penalty for efits we derive &om them. . ,product, liability bill' would, have." Believe it or not, 'the Iegis1ation the ~ 
nonpayment of tues. Yet we do Some weeks ~, I received a barred 1awsuits where a faulty ~' .~ presideDt vetoed would actua1Iy aDciw ' 
not speak of the "food burden." brochure encouragmg me to open " act that iII,jure! _is more,thaD 0 ':' _..u.w.r that lose profits or sustain . 

More likely, we think of tIxes an IRA. In that brochure, a 1~ " 15 years oJd-regardIess of how long.'; property damage because of a ~ . 
as a burden .because we're not tax return ~ ,!abeIed "pain. that product was built to last. :-f act defect to aile the manufacturer to· 
quite certain what it is we're buy. while the8Pllli?tiOD ~ ~ ~ ,Tbis arIitnry period was pIudred oabJ recover its Josses. At the same time; 
ing when we.pay them. We miss, ~ labeled "pain~. By imp1i- Of dIin air, as if it had some meaning,"~ I&IIIrimwho lire injurild as a resu1t Of ~ 
somehow, the connection be- ca~ t3J:!!I! Oik;e ~ are to be But as ayme who bas ever been.;.. the same product defect, could not 
tween our tax dollars and the fire ' ayaided. B>:unpl'catiOD, I can con- ; arouod a farm or.afattorycan teD Jl!Ii".,.evenget in thecourtbouse door. '.', 
protection, the highways, the se-tiDUe to eI\JOY the ~ o! p. i IIIIICh Of the equqllent used by ~ ".Are the American people, wi#! 
curity against foreign powers and ~t f'IIIft"'ih';feS' without wmkers IasIs far bJ&er thai! 15 yeam. " their intuitive sease of fairness. and ' 
the biomedical research that our paymg for them. . 'In Carla Miller's case, her Iawyera abiding passioa,fur justice, reaIJy sUP- . 
doDani buy. The problem is that. . We can .debate ~ for 1lI0II-:) showed that the mam· lWei of the posed to believe that, this procIuc:i' 
few of the benefits we derive can ey" the wisdom of jmticu1ar gov. 'j tractor knew that hnncInids of people.,. liability bill is modest, fair and Deces
be seen, toUched or smelled. ernment policies, programs, and ,: a JeaJ' bad been killed in roDovet .. &ary? The answer c1earIy is no. ., 
Moreover, the benefits we deriye ezpenditures. We can argue as to . liccidents involving tractors that were ',. 
&om government expenditures whether we'respendilig too much not equipped with a protection sy&.,-:'- TIte rnitn-. aftwmer lJemIJcnltie :: 
most often accrue to everyone; bere, not enoughtbere. But that tem.Hawever,thecompanymadethe" smaIoI'fromOllio.ischairmanof . 
they do not come packaged in debate. is distorted if we enter it amsciousclecision not to equip its 1 tile Consumer Federation of ' 
discrete nnits-this box of de- with the view that any govern-: tractOrs sold in the United States : Amnica. ' . ' 
fense for me, this piece of bigb- ment espenditure--Wbich means with a roDover protection system as· .J,... 
way for you. , my tax dollar-is inherently bur· ' standard equipment, Yet aD sud!, ,": . 

And many of us assume that densome. models sold in Europe were properly ,,~, 
we'd continue to get whatever it Heel as I do because I remem- i!QIIipped at that time: . : .;~. 
is we're getting from government bet what Justice Holmes wrote in' , After bearing the evideDce, the Ioi:aI :<:~ , 
even if we didn't pay our taxes. 1904: "Taxes are what we pay fqr JUrY found the mamDacturer ~SJ"bIe :,.:..: 
Without spending our dollars, a civi1ized society" and what' and$2 ~ Carla MiIII;r ~·ber""'!.\teJy· ~~ , 
we'd bave no milk on our tables, Franklin DeIaIio Roosevelt said in ,wwaJllm .. I"jelLytio"hw loss. ........ 
but we Can't reaUy imagine that 1936 "Taxes after aD are the ,'Lola Reinbart and Ruth Kamin-N'mr, ;;!, ' 
schools and roads would disappear dues'that we' pay fur ihe ~. of Ohio also were at the Wbite 1Ioas!!' 'f:: 
if you and I dido't buy them -with leges of .membersbip in an orga- '. ," .~ 
our tax dollars. Clearly, govern- nizeciSociety." 'Thkjng ~cep':on' ," ... ','.',:;,' .' 
ment doesn't determine how Now, at century's end, our" . __ ~ _____ U __ .... _ " 

many potholes to ·fill only after it economists teD us taxes are a "- ,. , ••. 
deposits our· tax dollars. If I don't burden, and our pension funds teD to"support the -"'-t's veto' • InJ ..... :, ",i,' 
buy that book, that restaurant us taxes are a pain. Is it any ,..- ~ 
meal, that aspirin-or if I cheat wonder that our leaders vie to 1994, they were in an apartment buiIcV"'~ . 
on my taxes does governmenr. reduce, the burden and the pain. mg elevator with.frieudS when IhIi O,)~ . 
really subtract from the pothole- 'even if in so doing Our society machine broke and pbmged four sIai' ~:. 
filing budget or the salaries of becomes somewhat less organized ~l!!t. catastropbeof Rejnbao;S"'?~~. ',',.~:.~'" 
judges? Tbat's a tough connection and less civilized? ........ -- .-- ..,... ., 
to make-but without that con- wbiIe Kamin-N'aar's feet were peniIa:- , .. , • 
nectioD, my taxes come to ,seem TIJe writer is a professor of tile nentJy damaged. Two of their friends: . '. ' 
irrelevant, hence DDDecessarY, economics of medicine at died in the tragedy. Ohio state investi-"':' . 
bence a "burden." IIDrvard Medical ScIwol. gators determined that the elevatOr: ,.r:" 

1acked a fai1.safe device to Slow or stop' . ." . 

THE WASHINCTO~ POST 
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it in the event of a maIfnnc:tion. ,.', '. - . 
The people injured in this tragedy; !,,; : 

filed liability claims against the e1eva-. ;,. 
tor manufacturer, maintenance coni. , ,; . 
panyand property owner. Their caSes', ,;; . 
were settled before trial. Because the· ., 
defective elevator was 22 years oidat :,,'.. . 
the time of this aa:ident, the fedeiaI"·'" . 

, product liability bill would have' '1." • 
barred Reinbart, Kamin-N'm and the 
famiJy members of the decea!led vic
tims from filing a lawsuit to bOld the 
manufacturer accountable. 



LETTERS TO THE EDITOR 

HistJrica1 facts are sadly missing 
from 'public discourse in the present 
consideration of the United States' 
responsibility leading to, and possibly 
playing an important role in ending, 
the anarchic bloody chaos in Liberia 
today. . 

We must remember American lead
ers of the United States, including 
President Monroe, who gave the im- . 
petus, sponsorship and funds to 
American slaves to found Liberia in 
1847 and to act as a wealthy uncle 
continuing oUr useful assistance until 
about a decade ago ... 

In rel1irn, Liberia has permitted its 
flag to be· used to build one of the 
world's largest mercjlant marine 
fleets, including giant tankers, with 
the proviso that in the event of war 
this fleet would automaticaUy be' 
placed under the U.5. flag for oUr use, 
as indeed it. was. Further, duriilg 
World Wars I and n it was an unques
tioning American ally lending its in
temationalairport, built for civiJ use 
by Pan American AirwayS, to serve as 
the conduit of U.s. warplanes to the 
North Africa theater imd beyond. . . 

Liberia's resources' have been sup-

One Vote-English 

No Help for Liberia? 
plied to the United States, including foUowers with no' ideology but power 
the. world's purest iron ore and rub- and greed, the United States did 
lier grown in the world's largest such nothing. to belprestore civil govern-. 
plantation (both under concessions to ment under Liberia's rightful leaders. 
U.s, companies). ·An American bank Instead, the United States actively 
bas looked after the country's curren- . supported Samuel Doe for years with . 
cy, which is the American dollar. and many times the $60 million we have 
smaller pieces. Even its pQstage provided to the West African nations' 
stamps were made in the United forces trying to restore order in Libe-
States. ria with no success for more than six 

Under. President Tubman, Liberia's years. 
annual national budget grew from . Now we' are piOusly saying we· 
$400,000 in 1943 to nearly $60 miI- should let the West Africans persuade ' 
lion in the 1960s, largely through the five or more warring factions in 
growth of domestic and export com- Liberia' to lay down their arms. An 
merce, much with American partners. estimated several bundred thousand 
Higher education of its youth bas Liberians have already died by the 
been mostly by American. univ.ersi- civil war among the rampaging fac-
ties. tions and by disease and atarvation. . 

Liberia's constitution and its' code'" "We kDow that 'many .timesth8t·n~ ,: 
of laws. are modeled on our own. So is ber are refugees awaiting action by 
its govemmeui,structure.Liberia'S' countries that never showed them or 
. votes at the Uni~ Nations have the United States, the loyalty :md 
been nearly always WIth us. friendship Liberia bas given us since 

When President Tolbert" who bad its founding with our help early in our 
served as head of the World Baptist own history and Since. 
Union, and his entire cabinet were . Certainly if we rightly felt obligat-
seized and eUcuted summarily by an . eiI to asaisi Somalia as we did ' and 
uneducated army sergeant and his. even -Rwanda and &nmcii:N~'bia, 

· and South-West Africa, as we did, 
then. we must owe the 2 million libe
rians direct assistance in reestablish
ing a democratic government with at 

. I fuUy agree'Witb George Will in his op-ed artic:1e"A VOle Against Bilingual . 
Ballots" (May 21. It is absurd to translate wtiDg ballots for American c:itiaIeos 
who bad to demcn9trate a knowledge Ii Eng1ish in order to becooie citi28IS 
eligible to vote. I go me step further in thinking that the melting-pot process 
included melting fmeign tm&ues into Eng1ish;the CXIIIIJIICII ianguage Ii these 
United States. l.anguage equals natiooality. Case in JXiz!t: The Quebeais do 
not feel Canadian, the CataiaDs do not feel Spanish. n.ey fly their own flags 
and resent traveliog with passports Ii CXJUDtries they haw 110 aUegianCe to 

least more aid than we foolisbJy gave " 
'. the Doe dictatorship we supported 

handsomely' until it led to the present 
bloody chaos. . 

because they do not spe;iIi their ~. ,.,. . 
Let us not encourage the ianguage sPiDteriDg Ii this nation but hope ihat 

. new c:itizens-while using their own ianguaaI$ at· boIQe as part of their' . 
~ wte in Eng1ish tbrougbout the iaDd. . 

. 5n.VIA B. ZIMMERMANN 
.~ .w.~ 

New to Sexual Harassment on the Job 
There is enough blame to go arocmd 

in the· Mitsubishi sexual harassment 
case, but Sandra Sugawara's article 

. ("The Office ProbleIn Japan Winks At." 
front Pa8e, May II, which traces the 
Japanese roots of this latest editioo of 
gender wars. may. lead Some readers to 
simplify a complex matter. 

True. Mitsubishi senior officiab-all 
three of wbomare Japanese seemed 
to have tolerated or ignored an egre
gious Situation affecting hundreds of 
their workers (male and female) and 
apparently did not exercise any leader
ship 011 the whole issue of gender rela
tioIJs in an 'Wtomobile plant. Studies 
have sbownthat women are much more 
likely to be barassed when employed in 
occupations dominated by men, and 
most buman resources professionals 

'now Imow this. It is also true that the 
Japanese eXecutives' inattention to this 
matter may be traced to Japanese work
place practices that ~ still backward 
by more "enlightened" U.s. standards. 

WbiIe blame can be ascribed to those 
ultimately in charge. in the Mitsubisbi 
plant in Normal. m., ceusure can be 
shared by American 'union officials ai' 
that plant-mostly men-who should 
have acted more aggressively regarding 
the complaints of their female members. 
Union dues are supposed to guarantee 
protection and advocacy on behalf of all 
workers, not just those who happen to 
be men. Unions in other areas of this 
country are in the forefrOnt of providing 
a harassment-free environment for 
wdmen workers. This plant sbouId not 
have been an exception. 

The ultimate blame should go to the 
American male employees at that plant 
who created, according to the Equal 
Employment Opportunity Commission 

and other workers at the plant, wb3t the 
Supreme Court bas defined as a"bostile . 
enviromnent"-6exuai graffiti, p0rnog
raphy, pub1ic sex acts and pbysicaI and 
verbal abuse-tbat 110 ratiooal woman 
would find. tolerable. The question bere 
should be what are the American cultur
al.roots of this type of behaVior? Joumal
ists sIiouId also look into the culture of 
small ~y towns HIre Normal. 
m., or the.cuIture of automobile manu
facturing plaiits to track down the basis 
for the largest sexu3i harassment suit 
ever in this country. 

It is important to remember that the 
harassers and the victims are all Ameri
cans. Equally iJiIportant to !mOw is that 
this country is still 011 a learniDg rurve . 
regarding the whole issue of sexual 
harassment Were it not for Anita HiD 
throwing a spotlight on this issue during 
the Clarence Thomas Supreme Court 
nomination bearings. few of us would 
talk about this' prevalent workplace 

. problem as openly as we do now. Many 
American women, HIre their Japanese 
$isters"stiU'keep quiet for fear of losing 

. their jobs. Most American women do 
not sue, but instead put up with an 
intolerable situation or simply quit-just 
HIre their Japanese counterparts. 

The bottom line is this: Both Japanese 
and American societies stiU have deep
seated cultural biases regarding w0m
en's roles that affect the way women 
and men interact at work. When it 
comes to preventing sexual harassment 
of women, both countries are still ne0-
phytes. 

IRENE NATIVIDAD 
Washington 

The writer is c/rai",lIln of the NaJionoJ 
Commi.ssion 011 Worl<ing Women. 

EDWARD K. MOSS 
. Washington 

My Uncle's'1itanic' . 
I wou1d like to provide ac\ditionaI 

information to Ken Ringle 'and the 
Men's Titanic-Society ("First Class 

· Tribute: Style, April 161. I bavevisit
ed the beautiful)y sculptured IIIeIIIQri
al many times, partly because of its 
.bonoring "t11osI; brave men" and also 
because my great, great 'uncIe, John 
Horrigan, aculpted it· Mr. Ringle's 
article listS Gertrude. Vanderbilt 
Whitney as the sculptor; I 'woWdlike 
to c1arify this. Mrs. WhitneY designed 
and financed "The Titanic.' John Hor- . 
rigan carved "The Titanic" from a 

· 20-t0n .. block of granite. from my 
hometown, Quincy, Mass., where his 
shed backed to the railroad traclis. 

. I realize Mrs. Whitney's name is on 
the back of "The Titanic: and mimy 
people wiD assume she carved 'it ·1 
would just like the above info passed 
on so that my great, great uncle is 
recognized for his rare talent 

". - MARY E. DIXON 
Deiwood, Md. 
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PRESIDENT VETOES 
LIMITS ON LIABILITY 

Continued From Page Al 

compensated by the meaSure. 
Mr. Clinton sald the bill "tilts the 

playing field against consumers." He 
also said it "inappropriately intrudes 
on state authority." 

He was joined by Janey Fair of 
Political Debate Continues on Radcliff, Ky., whose 14-year-old 

daughter w her 
Manufacturers' Protection sch us's poorly designed fue 

burst into tlames after it was A. 'struck by a truck operated by a 
By NEIL. A. LEWIS I" drunken driver. White House offi

WASHINGTON, May 2 ...; I a cials sald that the bill would have 
move likely to reverberate thro h: limited compensation avallable to 

Mrs. Falr by prohibiting her fro 
out the election campaign, Presi ent seeking punitive damages from th 
Clinton today vetoed a bill that w h.ld~~b~U~S~' ~m~an:u~fa~c~tu~re:ar.ilci;-;;;;;-Za~ restrict the amount that people -j, ance were Carla 
jured by faulty products could win in Miller of Blue Springs, Mo., whose 

ginia, was so imgered by Mr. Clin
ton's opposition that he made the 
extraordinary move of accusing a 
President of his own party of selling 
out to trial lawyers, among the Presi
dent's major campaign contributors. 

Mr. Clinton's veto, the 15th of his 
Presidency, is unlikely to be overrid
den. That would require two-thirds 
votes In bQth houses of Congress. 

Underneath ail 'the frenetic politi-
al image -making is the high-stakes 

is e of how the nation 'should struc
ture ts civil-litigation system. The 
bill w initially part of a much larg
er me ure that waS included in the 
"Cont act With America," the Re
pub an House members' campaign 

anlfesto in 1994. The House passed 
u of that proposal, but Mr. Dole 

w suable to get the Senate to go 
lawsuits, d d h hi' 

ld II 't' husban was kille In 1990 w en s TIl plan would have drastically 
The measure wou set ml s m 'tractor' rolled over and Jeanne I 

both state and Federal courts on Yanta, who became infertile because overh ed the litigation system, 
punitive damages, money juries may of her use of an iIl-desi ned contra- sharpl educing incentives for peo-
give beyond awards to compensate pie to t to resolve disputes in court ceptlve 
victims for their losses. It involves B the three stories were im s· rastic IIm-
products,as diverse as school buses, lng, it was unclear how changes Its an e _ bill 
heart valves, cigarettes and micro- the bill that Mr. Clinton has said he creasing penalties for fn , 

ou"'s la ults. wave ovens. wanted would make any difference .. ' , 
The issue is a vivid example of how in the Miller case. Mr. Clinton haS AI gh the bill would not limit 

difficult policy questions become said he favors having some national th mount a person may collect for ' 
wrapped in politics in the shadow of a standards for product-lIability"la ctual damages caused by a faulty \. 
Presidential race. Beith Mr: Clinton suits. f product, typically lost wages and ) 
and his presumptive Republican opo One of the princi nsors of medical expenses, it would limit 'pu- , 
ponent in November, Senator Bob th today,/ Senator . nltive damages to $250,000 or twice 
Dole of Kansas, have seized It to John W. Rockefeller 3d of West Vlr- the actual damages, whichever is 
define their differences. ' \ greater. Punitive damages are 

When Mr. Dole and Speaker Newt awarded by juries to punish especial-
Gingrich sent the measure to the Iy outrageous conduct. /' 
White House earlier this week, they Those supporting the measure'in-
held an unusual ceremony that in- cluded the National Associaton of 
cluded a girl who they said could be Manufacturers an e1Jnlted States 
denied a needed medical device be- amber of merce. The major 
cause of lawsuits against its manu- opponents were trial lawyers and 
facturer: consumer groups. 

Today in the Oval Office, Mr. Clin- "This bill shot at lawyers but hit 
ton responded by presiding over an consumers, workers and families," 
even more richly staged event high- I said Joan Claybrook, the president of 
lighting what he said would M the , Public Citizen, a consumer group. 
bill's human costs. He was joined by \ i She praised Mr. Clinton, who she said 
three people who suffered greatly '-. : had stood up to powerful bUSiness 
because of faulty products. lobbies. 

White House officials said that the But Representative John Boehner 
measure would would have prevent- of Ohio, the chairman of the House 
ed tl)e three from being properly Republican Conference, said Mr. 

Clinton'S action was a payoff to trial 
Continued on Page A22, Column 1 ' '.~. lawyers. Money from those lawyers, 

he said, "can buy you a Bill Clinton 
veto." 
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ECONOMY REVIVED 
AT PACE OF 2.8% 

,! 

IN FIRST QUARTER 

STRENGTH HELPS CLINTON 

'But Investors Are Shaken as 
Dow Falls 76.95 Points and 

Bond Yields Pass 7% 

BYDAVIDE.SANGE~ ~\ 
WASHINGTON, May 2 - The 

economy sprang back to life in the 
first quarter of the year, the Com
merce Department said today, grow- . 
ing at an annual rate of 2.8 percent 
after practically corning to a halt at 
the end of 1995. The report set off a 
near-celebration in the White House 
as Clinton Administration officials 
took credit for reviving an economic' 
expansion that once seemed about to 
expire. 

The growth, which exceeded even 
the most optimistic forecasts by pri
vate economists, was strong enough 
that it immediately complicated the 
Presidential campaign of Senator. 
Bob Dole. The presumptive Republi
can nominee and his supporters, cit
ing the anemic growth rate of five
tenths of a percent in the fourth 
quarter of last year, have been talk
ing about the arrival of "the Clinton 
crunch," blaming higher taxes and 
government regulation. for extin
guishing economic growth. 

And the gain - which would have 
been even greater, economists said, 
had it not been for the January bliz
zard in the East and a strike at 
General Motors in March - suggest

. ed that further advances were likely 
this spring and summer. 

But what was good news to the 
White House was sobering to invest
ors, who feared that the qulckenirig 
of the economy posed a threat of 
higher inflation, rising interest ratl!!; 
and a tighter monetary policy by the 
Federal Reserve. In the bond mar
ket, traders dumped existing bonds, 
pushing interest rates on long-term 
Treasury securities above 7 percent 
for the first time in a year. On Wall 
Street, where investors were fearful 
that higher rates may make stocks 
less attractive, the Dow Jones indus
trial average fell nearly 77 points to 
close at 5,575.22. [Page D1.) 

The 2.8 percent .estimate issued 
today, an "advance" figure that is 
subject to revision up or down in 
corning months, was fueled by a 12 
percent surge in the rate of invest
ment by businesses, including a 
jump of nearly 50 percent in the pace 
of computer purchases. Consumer 

Continued on Page D2, Column I 

Continued From Page Al 

spending also soared after a slow 
Christmas, increasing at an annual 
rate of 3.5 percent. The only negative 
news was a great slowing in exports 
and a surge in imports. (All the 
figures are adjusted to try to elimi
nate the effects of inflation and sea
sonal variations.) 

"The Achilles' heel for this Admin
istration is that the American work
ers are unhappy campers," Allen 
Sinai, the chief global economist of 
Lehman Brothers, said in a tele
phone interview from Boston today. 
But now,he added, "anecdotally and 
regionally almost all of the indica·:. 
tors are good. The result of this is 
that the economic card is a losing 
card for the Republicans. ", 

Laura D'Andrea Tyson, director 
of the White House's National Eco- While some economists suggested . 
nomic CounCil, called the revival of that the economy would slow down 
growth "more evidence that the later this year, especially if bond 
President's economic strategy is yields remain above 7 percent, oth
paying off." " ers guess that while growth may 

Mr. Dole's advisers declined to moderate, the economy is likely to 
speak for attribution, but one of his meet or exceed the White House 
economic strategists speculated that estimate of 2.2 percent for the year. 
the figures would further force tlte "It's on track to· something closer to 
campaign to focus on issues of char- two and a half," Mr. Sinai said. 
acter, leadership and experience, For Mr. Clinton and Mr. Dole, the 
rather than critiques of Mr. Clinton's remaining big issue is the second 
economic record. For their part, Mr. quarter. The "advance" ·f!gures for 
Clinton's strategists said that while that quarter will be issued on Aug. I, . 
the signs of a reviving economy built just before the Democratic and Re
a solid foundation for the campaign, publican conventions, and will be re
they were hardly a guarantee at the vised through the heart of the cam
polls .in an era of job insecurity. paign. TIle first look at the third 

So Just hours after members of the quarter will not come until Oct. 3D, 
Administration paraded out to take iust davs before the electIOn. 
credit for the economy's continued - What threw off the ecoriomic fore
strength, Robert B. Reich, the Labor casts of the country's first.quarter 
Secretary - who has been used f~e- performance so severely was the 
quently to test themes for Mr. Cltn- surge in business investment, partic
ton - argued that the Administra- ularly for factory equipment and . 
~ion now had to focus o~ worker~ left computers, which rose 14.5 percent, 
10 ,'fte wake of eco?omlc t~nsltton. compared with an increase of 4 per-
. Even if we can t supply Job sec~- cent in the fourth quarter of 1995. 

nty, we ~n supply .some ~nomlc Nonresidential building grew 5.8 per
secu~lty, he ~ald 10 pressmg the cent, compared with a meager nine
~dmmlstratton s a~~nda of tax cred- tenths of a percent. 
ItS. for college tUltton and worker For Mr. Clinton, perhaps the most 
tramlng, among other programs. damaging part of today's report is 
"There ~s still t good ~ason fer all the evidence that exports are slow
that anxiety o~ -. ther~. . . . Ing down. That was one of the shin-

As one Ad~~lstratton offiCial said ing sectors of the economy, which 
tod~y, explammg the strategr. of Mr. Clinton has claimed as his great
talkmg abou! corporat~~downslzmg est success. The slowing, while ex- i 

and economic growth 10 the same pected, creates an opening for Mr .. 
breath: "If you only do good news Dole to say that some of the market
and ignore the bad news, it just opening initiatives have failed to. 
doesn't sound credible." narrow the country's trade gap. 

While today's numbers' are ex- Data included in the gross domes-
traordinarily good compared with tic product for the first quarter of 
expectations - Merrill Lynch & 1996 follow, with all dollar amounts 
Company, along with Il)any other in billions at seasonally adjusted an
forecasters, predicted only a 1.5 per- nual rates. Percentage changes are 
cent annual growth rate for the quar- from the previous quarter at season
ter - they are not particularly re- ally adjusted annual rates. 
markable when viewed against oth-

,er economic advances since World 
War 11. And the figures still leave 
room for Mr. Dole and others to 
argue, as the conservative Heritage 
Foundation has recently, that more 
than a million new jobs would have 
been created and employee wages 
would be significantly higher had the 
Democrats not pushed through a tax 
bill three years ago. 

But that is arguing a might-have- , 
been, compared with Mr. Clinton's 
ability to refer to the here-and-now 
of more than eight million net new 
jobs added in the midst' of an era of 
widespread corporate downsizing. 

Until very recently, one of the the 
greatest fears at the White House 
was a rerun of 1992 in which the 
economy appeared to languish in the 
six months leading up to the Presi
dential election. Administration offi
cials referred to this as the "Bush 
scenario." (Only later was it clear 
that the economy picked up steam 
that summer.) While economists 
and political strategists can argue 
the point of what Mr. Clinton could 
have done to help the economy fur
ther, he can campaign on numbers 
that give the promise of prosperity 
- and hints that the wage stagnation 
of the last several years is slowly 
reversing. 

THE NEW YORK TJMES 
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LiabilitY-limits bill shipped to Clinton II 
GOPwelcomes ' 
veto as part of 
election strategy 
By Laurie Kellman 
THE W4SHINGTON TIMES 

With much election-year fan
fare, Congress yesterday sent 
President Clinton a bill to limit 
monetary awards to consumers in
jured by faulty products, a part of 
the House GOP's "Contract With 
America" and a prospect for veto. 

Republicans made it clear that 
they know that gathering votes for 
a veto (lverride is impossible in an 
election year. 

What's crucial to the majority is 
collecting a presidential veto for a 
bill that polls show voters over. 
whelmingly want. 

"When this bill arrives on his 
desk, President Clinton', will 
choose whether he's on the side of 
the hard-working American con
sumers ... or of the smooth
talking, get-rich-quick trial law
yers:' Senate Majority Leader Bob 
Dole, the likely GOP presidential 
nominee, said at a press confer
ence in which he refused to answer 
questions. 

"The doors of the Clinton White 
House appear to have swung wide 
open for this lobby of greed, while 
closing the door on average Amer
icans who seek justice:' said for
mer Attorney General Dick 
Thornburgh. "We're going to have 
to wait for a change of heart by the 
president, or a change of presi
dents, to get [such reform)." 

The bill is an example of the 
Republicans' "veto-bait" strategy 
- puroposely sending bills to Mr. 
Clinton that he is certain to veto. 
The motive is to draw sharp dis
tinctions between Reoublicans 
and the president. 

Rather than quietly sending the 
product-liability bill to the White 
House as usual, Republicans 
hyped the event and accused the 
president of opposing the bill un
der pressure from the trial law
yers' lobby. 

Rep. Ed Bryant, Tennessee Re
pUblican, released a letter signed 
by 200 House members - includ
ing four Democrats - asking Mr. 
Clinton to sign the bill. 

The measure sent to the White 
House is a compromise between 
versions passed by the House and 
Senate to stop frivolous lawsuits. 
Passed by the Senate 59-40 on 
March 21 and by the House 
259-158 a week later, the compro-' 
mise bill would limit damages paid 
by large businesses to $250,000, or 
twice the value of the claimant's 

. ~ 

Speaker Newt Gingrich and Sen. Bob Dole are joined by (from left) Sen. Don Nickles, executive Lewis Fuller, 
9-year-old Tara Ransom and her mother, Unda, yesterday as the product liability bill Is sent to the president. 

PRODUCT LIABILITY 
FAIRNESS ACT OF 1995 
Congress yesterday sent President Clinton a bill that would tlmlt 
money awarded to consumers Injured by faulty products_ Mr. 
Clinton plans to veto the bill. Its provisions Include: 

• Awarding punitiVe damages only" the claimant establishes by "clear 
and COnvincing evidence" that the harm wes the resutt of conduct , 
carried out by the defendant with a 'conscious, flagrant Indifference to 
the rights or safety of others.' 
• Allowing victorious claimants suing businesses with 25 or more 
workers to collect punitive damages of $250,000, or twice the cost of 
the injury, whichever is greater. 
• Allowing victorious claimants suing businesses with fewer than 25 
employees to collect punitive damages of $250,000 or twice the cost of 
the injury, whichever is less. 
• Giving judges authority to award additional amounts for punitive 
damages in egregious cases. 
• Setting a two-year statute of limitations on suing, from the time the 
harm is discovered or should have been discovered. 
• Reducing awards for claimants who are partially responsible for the 
harm, and providing reduction in awards if the harm results from the 
misuse or alteration of the product. 
• Defending against claimants whose intoxication Is found to be the 
primary cause of the harm. 

Source: OfI'ice of Sen. Slade Gorton, on Republican a~ Senate sponsor 

economic harm. 
Opponents say the bill would 

deny states the ability to set their 
own limits and would deprive con· 

, sumers of ~edres~ against manu-

facturers of unsate products. 
Passage came after Mr. Clinton 

doused the Senate debate with 
presidential politics by personally 
urging his allies to oppose the ef-

fort to sIDp a filibuster on the mat
ter. But many of the president's 
Senate friends, such as Sen. John 
D. Rockefeller IV of West Virginia, 
supported the bill. 

Mr. Clinton's opposition to the 
bill has been shaky. In a March 16 
letter to congressional leaders, he 
objected to provisions that would 
allow irresponsible companies to 
use the award limits as "incentive 
to engage in egregious miscon
duct." Five days later, he said he 
would sign the bill if ~relatively 
modest" changes were made. 

Yesterday, White House Press 
Secretary Michael McCurry made 
no bones about Mr. Clinton's inten
tions. 

"The president believes the 
product-liability legislation 
passed by this Congress 40es not 
adequately protect consumers 
[and) does not address the need to 
protect the American people from 
faulty products that could cause 
damage to American families:' Mr. 
McCurry said. "It's no question 
that he will veto it." 

Senate Minority Leader Thm 
Daschie, South Dakota Democrat, 
left the door open to negotiations. 
"This bill is fixable:' he said, refer
ring to the prospect of a post-veto 
revival. 
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Penmanship draws 
Whitewater scrutiny 
Did Susan McDougal disguise writing? 

LITILE ROCK, Ark. (UPI) -
An FBI agent testified yesterday 
that Whitewater defendant Susan 
McDougal, a former business 
partner of President and Hillary 
Clinton's, tried to disguise her 
handwriting in samples she gave 
for the FBI last year. . 

Special Agent William Heilman 
said he and another agent repeat
edly had to direct Mrs. McDougal 
to write in a cursive style and make 
her letters smaller during a 
2'1.-hour session in which"she" gave 
50 pages of handwriting salllpies. 

"I noticed a number of wide 
varieties in letter forms, discon
nected letter forms, shakiness and 
exaggerated letter formation with 
more printed than cursive style:' 
Mr. Heilman said. "The probabil
ity was great I did not receive ex
amples of natural writing." 

Mr. Heilman said the agents had 
to instruct Mrs. McDougal to sign 
her name McDougal instead of 
Henley, her maiden name. 

The agent said the samples indi
cated an attempt to disguise her 
writing. 

Prosecutors contend that Mrs. 
McDougal's actions at the June 22, 
1995, session in which she gave 
handwriting samples was evi
dence of a guilty conscience and 
the criminal intent of her 10-yea!' 
old loan history. 

Mrs. McDougal, her ex-hus· 
band James McDougal, the Clin
tons' former real estate partners, 
and Gov. Jim Guy Thcker are ac
cused in a 21-count indictment of 
conspiring with the government's 
star witness, David Hale, to float 
fraudulent loans to finance their 
business ventures. 

Hale has testified that the de
fendants submitted false loan ap
plications to get money from his 
government-licensed loan broker
age and the McDougals' Madison 
Guaranty Savings and Loan Asso
ciation for themselves and· se
lected political friends. 

He said President Clinton re
ceived $150,000 from a $300,000 
loan issued by Hale's company to 
Mrs. McDougal's firm, Master 
Marketers, a wholly owned subsid
iary of Madison. 

On Sunday, Mr. Clinton testified 
on videotape during a fou!'hour 
session at the White House. The 
tape will be played when the de
fense presents its case: 

Deputy Independent Counsel 
Ray Jahn"said the government had 

"1 noticed a number 
of wide varieties in 
letter forms, 
disconnected letter 
forms, shakiness and 
exaggerated letter 

"" formati!.Jn." 
- William Heilman, 

FBI special agent 

about six more witnesses and 
could rest its case this week. 

Mrs. McDougal's attorney, Jen
Differ Horan, questioned Mr. Heil
man about the defendant's emo
tional state last year when she 
gave the writing samples. 

Mr. Heilman siud she was 1IIIi
mated and "somewhat agitated," 
but he said he knew little of prob
lems Miss Horan said her client 
had in traveling to Little Rock and 
chec~g into the hotel room the 
government was supposed to have 
reserved for her. I 

Over prosecution. objections, 
Miss Horan told the jury that Mrs. 
McDougal worked a full day in 
California before boarding a plane 
forAi six-hour trip to Arkansas. She 
arriYed near midnight with no one 
to meet her at the airport, arrived 
at a hotel and found no reservation 
awaiting her and, because the ho
tel had no restaurant, had nothing 
to eat until the agents came for her . 
around noon the next day. 

"Isn't it true when you saw Su
sal' McDougal she was visibly up
set," Miss Horan asked. 

"No," Mr. Heilman replied. "She 
was talking about the experience 
of traveling." 

"She was raising a ruckus about 
it, wasn't she?"Miss Horan asked. 

"She's a very animated person;' 
Mr. Heilman said. 

Miss Horan asked Mr. Heilman 
if he knew Mrs. McDougal was di
vorced and was using her maiden 
name at the time she was asked to 
give signature samples. He said he 
didn't know. 

Later, Mr. Jahn showed the wit
ness a hotel registration fonD Mrs. 
McDougal signed when she ar
ri Yed in Little Rock last year. It 
was signed Susan McDougal. . 



Economic ScenelPeterPassell 

A Dole bill to revise tort law may 

lure some c~ntrist Democrats. 

THIS week or next President Clinton Is ex
pected to veto a bill that would limit punitive 
damage awards In product liability suits. In 

response, Senator Bob Dole plans to introduce a 
new bill to change tort law - one even more 
ambitious than the full-blown makeover for civil 
Justice proposed by Republicans last year. 

This counterpunch wi\l no doubt be Interpreted 
as a pre-election reminder to corporate America 
where Its bread Is buttered. But the new bill also 
represents a sharp change In substance, and It 
may win over centrist Democrats. 

The 104th Congress treated legal reform as oft 

zero-sum game In which defendants' gains inev' . 
itably melmt plaintiffs' losses. By contrast, the 
Dole-McCbnnell bill (for Senator Mitch McCon
nell, the Kentucky Republican) takes dead aim at 
the lawyers who, Its proponents say, confound the 
process. "We now have a civil justice system that 
might as well have been Invented by Kafka," said 
Michael Horowitz, a policy analyst at the Hudson 
Institute and a part of the brain trust behind the 

. Dole-McConnell bill. "The core Issue," he said, "is 
how to get more money Into injured people's 
pockets, faster." 

• • • 
. Civil justice revision, as conceived by business 
lobbies, would make It harder to win damages and 
limit the latitude of courts In making the punish
ment fit the transgression. The new Federal 
"loser pays" law, for example, deters securities 
fraud lawsuits by requiring the losing side to pay 
everyone's legal bi\ls. . 

This approach pleases corporations more likely 
to see themselves as defendants than plaintiffs. It 
also fits the world view of conservative legal 
scholars, who argue that the courts have grown 
too willing to play Robin Hood. But it has made 

tort reform an easy target for trial lawyers, who 
have successfully tarre<\ It as antlpopullst. , 

Peter Kinzler, a forrtier Congressional staff 
member who Is now a partner In the consulting 
firm of Kinzler-Swab, notes that It wasn't always 
thus. "No fault" auto Insurance, deSigned to com
pensate Injury victims without expensive legal 
confrontation, was a liberal cause: "Mike Dukakls 
sponsored the first state no-fault,law to pass," lie 
noted. 

But the coalition of consumer groups and labor 
unions backing no-fault broke up In the early 
1980's after Ralph Nader took on all who dared . 
restrict access to courts. And civil Justice reform 
refocused on the Issues' that ·most concerned 
bUSiness. Now the pendulum Is swinging back. 

The Dole-McConnell bill resurrects no-fault 
auto Insurance with some clever twists. "Auto
chol~e," Invented by Jeffrey O'Connell of the 
University of Virginia Law School along with Mr. 
Horowitz, would require that Insurers compen
sate their own policyholders for economic losses. 
Those who wish could maintain the right to be 
compensated for intangible pain and suffering by 
buying extra coverage from the Insurers. 

With no need to establish fault in court, the cost 
of insurance would fall sharply. Allan Abrahamse 
and Stephen Carroll, economists at the 'Rand 
Corporation, estimate that it would save one-third 
in premiums - $40 billion in ,1996 - provided 
people chose to do without pain and suffering 
coverage. "Tort' reform wouJd be transformed 
from political ,broccoli to ice cream," Mr. Horo
witz said. 

The other big piece of the Dole-MCConnell pack
age would restrict contingency fees to cases in 
which plaintiffs' lawyers bear significant risk of 
working for nothing. "In most injury suits, settle
ments are virtually guaranteed and even the size 
of the settlement follows sUfriilardized guld~ 
lines," explained Lester Brickman, a professor at 
the Cardozo School of Law in New York. 

Plaintiffs would be obliged to give defendants a 
chance to make a' settlement offer before the 
lawyers had invested much in legal maneuvering. 
The plaintiffs would not be obliged to accept an 
early offer. But contingency fees, Which now run 
to a third or more of judgments, could not be i 
collected by their lawyers on any smaller sum, ! 

Suppose a defendant's insurer offered $50,000 to ! 
settle an injury case after being notified of the. 
suil And suppose the victim turned down the' 
offer and years later won a judgment for. $60,000. 
The victim's lawyer could collect a contingency 
fee only on the last $10,000. He or she would be 
limited to an hourly fee for the routine work 
involved in soliCiting the $50,000 early offer. 

The ,likely savings?, According. to the Joint 
Economic Committee of Congress It would 
amount ~o "a Significant portion of tl\e over $45 
billion in tort costs attributable to lawyers' fees." I 

" • • • 
The big lure here, Mr. McConnell 'argues, is the 

potential consumer savings. "This Is the tax cut 
for the middle class both Republicans and Demo
crats want," he said. ' 

Could any piece of this bill be enacted before 
the election? "This Is not arcane legislation that 
is difficult to explain," Mr. McConnell allowEti 
"All things are possible." 
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Last month The newspa-
-un>, By TIMOTHY EGAN said later that he had done secret . per of Bend called for Mr, Cooley to 
;:;::;':A month ago, Representative Wes demolition work, something his resign, saying his false claims about 
~. Cooley, a freshman Republican from spokesman said was so classified military service and other issues had 
"~astem Oregon, mistook~an April that Mr, Cooley could not speak made him "an embarrassment to 
'''Fool's spoof for real news and cited it about it. Corigress and the good people of the 
:~'in a speech. Asked about the gaffe by But, following reports in The Ore- Second Congressional District." 

a reporter fr~ his home st!lte, Mr. gonian, the Congressman now says In the 1994 voters' pamphlet, Mr. 
Cooley is reported to have replied he was lying about his war record. "I Cooley presented himself as a 

2 at he would beat !ler up if she were shouldn't even have said Korea," he "rancher, farmer and family man." 
~t a woman. said last month. '" was in the Army. But The Bulletin reported recently 
- In a clarification, he later said he 'was in the Special Forces. At that that Mr. Cooley and his wife used the 

i
~ ad told the reporter, Rose Ellen period of time, the Korean conflict ranch primarily for a vitamin manu

'Connor of The Oregonian, "You was going on." facturing business, but received a 
hould be whipped, and if you were' He also said he mistakenly put in tax break because the property was 

~ot a lady, I would whip you.' Ms. the voters' pamphlet that he was a zoned for farming. . 
..,'Connor was six months pregnant member of Phi Beta Kappa, the Mr. Cooley has not explained the 
~t the time. scholastic honorary society. In fac~ circumstances behind the tax break. 
-- Many of Mr, Cooley's staunchest he was in another, Greek hon?r soci- His f1areup with the Oregonian re
::'upporters in the rural Second Dis- ety at a co~mumty college m Call- porter came after Roll Call, a Capitol 
;!lrict of Oregon dismissed the episode fomla, he SaId, Hill newspaper, issued an April 
:\>s nothing more than the venting of a A person who provides false infor- Fool's spoof in which It reported that 
~olksy Congressman. But now far mation in the voters' pamphlet, or on Democrats plaImed to bring back 
&nore serious problems have arisen a v01er registration card, could be former Speaker Jim Wright to head 
;that could land Mr. Cooley or his wife subject to felony criminal prosecu- up a Congressional ethics office. Mr. =n jail, and his constituents are clam- tloll ,In o.regon! the Secretary of Wright, a Texas Democrat, resigned 

The biggest question has tOdo with For Republicans, who are seeing a. Mr. Cooley said in a speech to i
ring for answers. State s office SaId yesterday. over ethics problems. 

ow long Mr. Cooley has been·mar· number of their more outspoken timber representatives that this was 
ied. If he and his second wife, Rose- Western Representatives implode as an example of what could happen if 

;lnary Herron CooleY,have been mar· . the political season unfolds, the saga the Democrats regained power. 
=-~ed since the mid"1980's, as he has of Mr. Cooley is particularly palnful. "It was an April Fool's article, and 
..said in the past, the couple could face The filing date for Oregon's May 21 everyone knew It but Wes," said Rep
:D"raud charges for continuing to ac· primary has already passed, and Mr. resentatlve Jim Bunn, a fellow Re-
:rept Mrs. Cool\!y's benefits as a rna.. Cooley is the sole party nominee. publican freshman from Oregon. "It I 
.-ine's widow. . If Mr. Cooley were to step down was just classic Wes." 
~: The Department of Veterans Af· after the primary, the party could When asked about It by reporters, : 
.airs said yesterday that Mrs. Cooley name a nominee. But they are facing Mr. Cooley exploded In front of col-

eceived a monthly benefit for nearly a formidable challenge from a Dem- leagues and other reporters, accord
o years after the death of her first ocrat, Mike Dugan, a county prosecu· Ing to The Oregonian. The paper and 
usband, a Marine captain. The tor with strong support from the witnesses sald he threatened to 
enefits ended In early 1994, when area around Bend, one of the largest punch Ms. O'COnnor In the n«?se, say· 
rs. Cooley. told department offl· cities in the vast district east and lng, "The only thing between you and 

lals that she and Mr. Cooley were south of the Cascades. me Is jall." 
. arried. At the time, the benefits "People in ihe district are very But today, Mr. Cooley's office 
.,ere nearly $900 a month. Federal concerned," . sald state Senator Nell again said that he had actually 
aw prohibits anyone from receiving Bryant, a Republican from Bend. threatened to "whip" her, not punch 

,wCh benefits If he or she remarries. "He's got to provide some answers her in the nose. "Whip is correct," 
~The records of the Cooley mar· on two fronts: one, his Korean expe- Mr. Redmond sald. 
';'lfage are sealed In California, at the rience, and two,' whether he was 

.. ~)()Ieys' request. Friends of the Coo- married in Mexico." 
~s say the couple had always sald Mr. Bryant added: "People want 

y married in Mexico in the mid· disclosure .. People want the facts." 
80's. Mr. Cooley will not say when, While past problems about Mr. 

jactly, they exchanged vows, Cooley have sometlll.les been' dis-
r "He will attemptto explain It when missed in his district as biased re
~ has all the facts at his disposal," porting by The Oregonian, the state's 
ild Dave Redmond, Mr. Cooley's leading newspaper, the new round of 
[ess secretary.' questions Is not being taken lightly, 
. Mr. Redmond sald he did not·know Mr. Bryant sald. 
hether the Department of Veterans Mr. Cooley, 64, Is' best known in 
ffairs had begun a fraud investiga· COngress lor his efforts to roll back 

~ :tion of the couple. The agency re- environemntal -laws. He once com-

Q fused to comment, citing privacy . pared Federal Fish and Wildlife 
.:' .:. laws. Service agents to the Gestapo,.and in 

~ (,; f' ;" No matter the exact date of the a COngressional hearing last year in 
louisiana he told a wildlife conserva· . 

wedding, the Cooleys could face legal tionist, "Don't come ·to Oregon, be
trouble if they lived together and cause you are in trouble." 
represented themselves as husband Ranchers, timber industry offl
and wife, according to veterans de- cials and miners have hailed him, 
partment guidelines: along' with Representatives. Helen 

Chenoweth of Idaho and J.D. 
"We didn't do anything fraudu· Hayworth of Arizona, two other 

lent," Mr. Cooley said on Monday. freshman Republicans, as leaders in 
"That will all come out." a charge against environmentalists. _ 

Mr. Cooley might also face "He's talking for us, he's speaking 
charges in Oregon for giving false for people in the "natural· resource 
information on official election docu- industries," said Joyce Wheeler, 
ments. In both his voter registration whose family is in the logging busi-
card from the mid·1980's, when he ness in eastern Oregon. "But you do 
.moved to Oregon, and the official wonder why he would say or do some 
state voters' pamphlet from 1994, of the things that have come Qut 
Mr. Cooley stated that he was mar- recently." 
ried to Rosemary Cooley.' Mr. Cooley got into trouble in 1992, I 

Already, officials at the Oregon when he was running for the State 
Secretary of State's office are inves- Senate and moved a trailer into the 
tigating an allegation that Mr. Coo- district so he could qualify as a resi-
ley provided false information for dent. Neighbors said he never lived 
the voters' pamphlet about. his in the district. 
record during the Korean War. Mr. Mr. Cooley's Congressional dis-
Cooley had said that he served with trict is bigger than two-thirds of the 
Army Special Forces in Korea He states. It is mostly conservative, and 

tends to vote Republican by a 5- to 10-
point margin. But even there, he is 
now is serious trouble. 

THE NEW YORK T,MES, 
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Business Groups Hope Ads in Pivotal Ele~toral States Sway .. Clinton on Product Liability Bil('i 
: I '. '-'.' 

By JAMES BENNET before tIIey send It to the White' "People first? 9r trial lawyers :,. does, It was conceivable that "we Sawyer Miller. And all three busl· 
- House. first?" Democ~ats see a' will ramp up again In key electoral ness associations were among 1M WASHINGTON, April 29 - In a .' 

coordinated advertising campaign The blll, which would cover prod- Frank Coleman, a spokesman for states on the Issue." . groups sponsoring a print advertise. 
riVIning in states critical to the Pres· uct liability lawsuits In all Federal the Chamber of Commerce, said the campaign to limit _ He said the advertising campaign ment, which ran last Thursday in 
id~ntial race, several groups fl.' and state courts, would limit Pllnltive advertlsement& were taking advan· was not coordinated with the Dole newspapers here and In state cap.l: 
nanced by business are accusing damages In most cases to $250,000, or tage of the political season to reach damn';'e awarcl~ as a campaign or the Republican Nation: tals, suggesting that Mr. Clinton was 
p';esldent Clinton of carrying water two times damages, whichever Is Mr. Clinton. -&' al Committee, but was coordinated beholden to trial lawyers, ' .. 

. fot greedy trial lawyers. '. greater. Mr. Clinton has said the "His mlnd·set Is In the .electoral proxy assault on the with other groups favoring the prod. Citizens for a Sound Economy haS 
'The groups say they are advertis· measure ~oes nof provide enough college, so that's where we'ri! going. uct liability legislation. received large donations from tob,lic: 

Ing In hopes of persuading Mr. Clln- protection for consumers. to drive a stake through hls·heart,"j. Pres. ident. As part of that joint effort, a sec· co companies, said John Canham· 
toh to sign legislation limiting dam· Most o( the advertisements spon· Mr. Coleman said. '. ond advertisement, paid for by Cltl· Clyne, research director of Congr'e~s' 
age awards In lawsuits over faulty sored by the business groups say The groups behind the advertise- zens for a Sound Economy, also be· Watch, an arm of the organization 
products. Mr. Clinton has said he that trial lawyers have' donated ments say they represent hundreds gan turning up last Tuesday In most Public Citizen, which opposes tHe 
intends to veto the legislation. heavily to Mr. Clinton's campaign. of thousands of businesses and Indl- nles," said David Eichenbaum, com- of the same states. It Jlresents a product liability legislation. He saXd'. 

:But Democrats see the advertise- "Even though the President says vlduals. But Democrats see an effort murdcations director for the Demo- woman, PeggyPhllllps,.who says the It was also supported by foundati6~S' 
mtmts in states like Michigan and he puts people first, he plans to veto' .to help Mr. Dole by big ~uslness, and cratic National Committee. . manufacturer of a medical device associated with the Koch famlly;,n;.. 
Ohio as a proxy assault to' weaken the product liability bill," says the In particular tobacco' companies, . The Chamber of Commerce and she needs may stop making It "be-. dustrlalists based In Wichita, K!!J\:; 
President Clinton on behalf of Sena· announcer In one advertisement, which together with mariufacturers the wholesalers assoclatiori began cause of the threat of frivolous prod- who have donated heavily to Mr.' 
tor Bob Dole, the presumptive Re- paid for by the United States Cham- and Insurers are likely beneficiaries running their advertisement on April uct liability lawsuits:" Dole. ..!. 
publican nomln.ee, who for the mo- ber of Commerce and the National of the legislation limiting damage 23. They plan to take It off the air on Addressing the camera, she says, William S. Armistead, vice pr«r>l-
ment cannot afford to advertise. Mr. Association. of Wholesaler-Dlstrlbu- awards.. , Tuesday, said Dirk Van Dongen, "Mr. President, won't you please dent for· campaign development .!It 
Dole and Speaker Newt Gingrich tors. "Who's first now, Mr. Presl-. "This Is PreSidential politics, pure president of the National Association sign this bill?" Citizens for a.Sound E£onomy, sliJ~~ 
plan to hold a Joint briefing on Tues· dent?" and simple, and the· driving force 'of Wholesaler-Distributors. He said Both advertisementS were pro- "We don't reveal who our memliers' 

. day to call attention to the legislation Words flashed on the screen ask: behind this Is the tobacco compa, that, depending on what Mr. ~lInton duced by the firm Roblnso~ Lerer are' and our donorS(are." 
(i: ~ 'f 
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THE ISSUES 

:pole Calls Public Housing One of 'Last Bastions of Socialism' 
''"'' By ADAM NAGOURNEY 
. WASHINGTON, April 29 - Sena
.tllr Bob Dole called today for an end 
.tl1. government-assisted housing pro
.grams, terming public housing "one 
,(If ~he last bastions of socialism In the 
,~orld" and attacking the Clinton Ad
·minlstratlon for regulatory excess 
.shat he likened to the "thought po
lice." 
.~ f.'Jr. Dole called for the elimination 
,o',the Department of Housing and 
.Urban Development, and declared 
:thllt government had an obligation to 
'IIIolntaln basic services for the poor. 
·But he added: "These programs 
have failed In that mlsslQrl. They 
have not alleviated poverty. They 
have not; In fact, they've deepened It. 
-"Public housing Is one of the last 
bastions of socialism In the world," 
Mr. Dol~ said. "Imagh'le, the United 
States Government owns the housing 
where an entire class of citizens per
manently live. We're the landlords of 
mlsery'." 
: With his speech to a convention of 

real estate agents here this morning, 
the presumptive Republican Presl
Ijentlal nominee signaled his third 
attempt In two weeks to define differ
ences between himself and President 
Clinton. And again, he did so by por-

. tt'aylng the two men as occupying 
opposite ends of the Ideological spec
ttum. He had previously attacked 
Mr. ClintOli's record of judiciary ap
Pointments, and over the weekend, 
li'e called for a rollback of the 4.3 cent 
gjisoline tax that Mr. Clinton had 
pu~hed through as part of the 1993 
aeficit-reductlon package. 
:Mr. Dole's remarks about public 

housing were at the heart of a speech . . . 

that Included both a broad range of 
criticism of Mr. Clinton's record as 
well as a defense of Mr. Dole's ties to 
the Republican Congress. Aides to 
the Kansas Senator believe that Mr. 
Dole's recent political difficulties, 
suggested' by his poor standing In 
public opinion polls, have been 
caused, at least In part, by his assocl
atloll with .House Republicans lind 
the difficulties he has encountered In 
trying to run the Senate as majority 
leader while running for President. 

Mr. Dole made clear today that he 
Intended neither to step down from 
his position In the Senate, nor to step 

Dole further defines 
his differenceS with ~ 
the President. 

away from his colleagues In the 
House. "I've read lately that all 
those radical Ideas tIiat we had are 
the reasons we may be In difficulty:' 
said Mr. Dole. "First of all, i don't 
think we're In difficulty but secondly, 
they're not radical Ideas." 

He mentioned In particular the at
tempts by Congress to balance the 
budget over seven years. "We 
thought It was a pretty good Idea," 
Mr. Dole said, "and It wasn't radical, 
wasn't some crackpot Idea that Newt 
Gingrich and Bob Dole thought of at 

. midnight some - one night, and said, 
'Oh; let's do this.' And we did It." 

Stili, M·r. Dole's speech showed the . 

difficulties he has encountered try
Ing to find a middle ground between 
Mr. Clinton'S policies and those of 
conservative Republicans In Con
gress. Even as he pointedly rejected 
suggestions that his political difficul
ties were caused by his association 
with Mr. Gingrich, Mr. Dole made a 
point of saying that he thought gov
ernment "has an obligation to main
tain a safety net." 

And even as he offered a broad 
criticism of the Department of Hous
Ing and Urban Development he of

. fered some praise for the organiza
tion he was attacking. "I think we've 
certainly downsized It a great deal, 
and I've said before we could abolish 
It," Mr. Dole said. "But I think their 
goals are commeridable. They want 
to reduce the number of homeless; 
they want to expand housing oppor
tunities and open housing markets to 
minorities." Mr. Dole said he had no 
quarrel with HUD's goals, but rather 
Its tactics .. 

ldr. Dole suggested that the public 
hauslng programs be replaced with a 
system 01" vouchers, under which 

. people eligible for public housing as
sistance would be awarded certifi
cates that they could use to pay for 
rent In private housing. 
. To clear the way for the elimina
tion of· the housing agency, Mr. Dole 
proposed that homeless assistance 
programs should be transferred'to 
the Department of Health and Hu
man Services, and enforcement ef
forts be turned over to the Depart
ment of Justice. ; 

Henry G. Cisneros, the Secretary 
of Housing and Urban Development, 
said that his ,department had tried to 
push the voucher program through, 

but had encountered resistance from 
Republicans In Congress. He reject
ed Mr. Dole's statement as "election
year simplistic answers. What about 
all those units, and ali those people, 
and what has been a fiO-year consen- , 
sus on housing policy?" ' 

Beyond policy, Mr, Dole singled 
out for criticism a senior official in 
the Department of Housing and U r
ban Development - Roberta Ach
tenberg - as •. an example of liberal 
excesses. He noted that Ms. Achten
berg had lead an effort by HUD to 
Investigate groups that had fought 
the agency's efforts· to build public 
housing. 

Mr. Dole was referring to two in
stances In which HUD Investigated 
citizens who sought to block public 
housing projects by writing letters of , 
protest and gathering petitions. 

Both Investigations were scaled 
back In response to critiCism, on 
orders of Mr. 'Cisneros .. 
. Ms. Achtenberg was the only HUD 

offiCial Mr. Dole mentioned by name. . 
Her appointment was noteworthy be- I 
cause she was the highest-level open 
lesbian appointed by the PreSident, 
and her appointment had been' op
posed by some conservative Republi
cans, notably Senator Jesse Helms of i 
North Carolina. who Is a longtime ' 
friend and supporter of the Kansas 
Senator. Mr. Dole's aides said the 
Senator had singled her out only be
cause she was In charge of the de
partment behind these inquiries, and 
they were not tryIng to revive the 
controversy that surrounded her ap
pointment. 
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REVIEW & OUTLOOK 

Asbestos, Audacity 
Last month we reported on the Some judges would like to but, they 

chutzpah of Peter Angelos, the pIain- can't in 1990 a plaintiff-friendly 
, tiffs lawyer who tried to push a bill Texas Supreme Court decided to,abol

through the Maryland legislature to Ish the doctrine of turvm non canve
make It easier for him to win punitive , niens ,In personal injury cases. ThIs 
damages In asbestos cases. Mr. An- meant Texas judges could no longer 

,gelos's effort was stymied (though the dismiss cases from out-ilf-state or for
state 'did throw the Orioles owner a elgn plaintiffs, even U they could seek 
bone by hiring him on a contingency- justice In their home, jurtsdictlons. 

, fee basis to sue the tobacco compa- This turned Texas Into the "court
Dies). No such luck In Texas, That house to the wOrld," and aq;elerated 
state's asbestos lawyers succeeded In the trend of Lone Star lItigators span
rewriting a tort reform measure In DIng the globe to bring In lucrative, 
their favor-and now they're using cases, from breast ,Implants to air 
the loophole to dog up the state courts crashes. ' 
with asbestos cases and win mIlHons Texas companies were so upset' by 
In fees. the Dow v. A/ftJro decision that they 

, Many readers may have forgotten pushed the state Legislature to over
that the asbestos cases even exist ride It. In 1993 lawnulkers dldjustthat, 
Breast Implants and now tob,acco have but not before' Democratic Governor, 

, pushed asbestos out of the limelight Ann Richards engineered a loophole 
But more than two decades after this designed to benefit,her campaign con
toxic tort started, and long after trlbutors In the plaintiff's bar. The new 
many of the original manufacturers law allows judges to dismiss out-of
went out of business, asbestos IIt1ga- state caseS except those involving rati-, 
tion grinds on. No state has more roads, aircratt crashes and asbestos. 
cases than Texas. As of last Decem- NaturaHythis has turned Into a b0-
ber, the Texas Civil Justice League es- nanza for the plaintiffs bar. They've 
timates there was a backlog of 39,896 Dooded the state with asbestos cases .. 
asbestos cases In state court. Most of' 'many from Alabama, which has a 
them are concentrated In a handful of more restrictive statute of limitations. 
plaintiff-friendly jurisdictions, prtncl- And every time that the state LegIsJa
pally the city of Beaumont, notorious ' lure convenes, which raises the possI
as the Tort Capital of America. billty that the loophole will be dosed, , 

These cases have made a small the lawyers" file several thousand, 
number of plaintiffs attorneys very, more ,cases. ' 
very wealthy. The 1995 Forbes list of The judiciary has responded by 
the best-paid lawyers In America has giving the cases specIaI trealment In 
two asbestos attorneys from Beau- many CIluntles, judges now spend a ' 
mont In the NO.3 and 4 spots: Wayne month eilcb year handllngnothlng but 
Reaud, 526 million, and Walter 'asbestos cases_ SInce the judges don't 
Umphrey, $19, mIlHon. All this lucre want to preside over lengthy trials, 
was ,generated by suits that are this puts powerful pressure on the 
mainly meritless. Yes of course there manufacturers to cave ,In and settle 
are some genuine victims of long-terni dubious daims. That pressure Is 'of 
exposure to asbestos who have con- course Intensified by verdicts like the 
!racted asbestosis (scarrtng of the 526.5 mIlHon tl11lt Walter Umphrey's 
lungs) or mesothelioma (a rare form firm won for 10 plaintiffs In 1994 from 
of cancer). But large numbers of the "a Houston jury. 
plaintiffs ,weren't seriously Injured. It's a sweet deal for the plaintiffs 
They just want to hit the jackpot for 'bar, but a bad one for the rest of 

One for the Gipper 
Who says the American political dined to take that political rtsk. The 

system doesn'fwork? Congress 0naIly Item veto, with Its power to remove 
gave the president a line-item veto lastspedni: provisions, puts the president 
week, only 12 years after Ronald Rea- hack Into the budget game. WhIle run
gan first asked for It. The moment away spending won't really be stopped 
shouldn't pass without some recogni- until ml!IdIe-cIass entlUements are re
tlon of how this relOI'm became both ,fomed, the Item veto at least In
necessary, and possible. • creases a president's, bargaining 

Especially because the same crowd ,',power with Congress.' 
that opppsed the Item veto for so long What's extraordinary, and praise-
Is now saying It won't make much d1f- worthy, now Is that a Republican Con
ference_ The press corps Is ,dragging gress has voted to hand this power to 
out the usual suspects to deride It, 'a Democratic 'president, albeit start
some of whom ,(for example former InJ In January. The veto never would, ' 
GOP Representative Mickey Ed~ have passed If Tom Foley ,w~ stili 
wards) lost their jobs In Congress be- Speaker of the House. Indeed, while 
cause they liked spending ,too much. Bill ClInton supported the Item veto 
But no one we know has ever said the 'during the 1992 campaign, he quickly 
Item veto by Itself would shrink the fOrgot about It after Mr. Foley and 
federal deficit. 'We doubt· the Glpper friends got to him during thelrfamous 
ever did. , ' visit to Little Rock after the election. 

What he did say was ihatthe ltem'i'hus began the capture of Mr. ClInton 
veto was a tool, a political lever to re- by the liberal Congress of 1993-94, an 
store more discipline and accIiuI!tabll- era, he now wants voters to forget. 
Ity to Beltway budgeting. SpeclOcalIy, PassIng the item veto now Is 
it wiD help restore a power balance be- 'Ronald Reagan's rev~nge on the lIl~er
,tween Congress and the executive that 'aJs who thwarted him on spending 
was tipped toward the Capitol by the during the' 19805. Their profligacy 
budget act of 1974. Congress was 'brought the public view of Congress so' 
caught In a budget fight with Richard low that Its new members ,now feel 
NIxon, who resorted to the age-old .' ob1lgeil to hand some of ,their own 
pr.estdentlal power of "impounding," power to the executive. CredIt goes to 
or refusing to spend, funds_ So Con- many, ,but especially to Republican 
gresslOnal liberals stripped a prest-Senators Dan Coats and John McCaIn, 
dent weakened by Watergate of that for persevering despite, objections 
power. The era of runa.way spending from spenders (Pete Domenlcl, Ted 
and deficlta begiln right there. Stevens) In ,their own party. When 

WhIle Congress tried to blame Rea- even liberal Democrats Russ Feingold , 
gan's tax cuts for deficits, during the and Paul Wellstone feel obIlged to sup-
19805, the Dow of red Ink began In 'port the Item veto, as they did last 
eamest In the mld-197as_Congress ran week, you know where the tide of hIs-
roughshod overprestdents of both par- tory Is movlng_ , 
ties, from FonI throilgli, Carter and ' Twelve years seem like a long time 
Reagan to Bush_ A president's only opo' from proposal to passage, but In the 
tlon has been to veto the entire federal dIfOcuit American system It often 
budget, even U he objects to only a few, . 'takes that long to brellk the back of 
provisions. Most prestdents have de- :buslness as usual., 

'Asides' 
"mental anguish" and the like. Texas. ~e are In essence subsidizing 'Party Ethics ' something that everybody else gets." 

Nothing unusual about that Unlor- out-of-state lawsuits," says Jon Opel! You'll be reassured to know that , They,can go to any,party U 25 or more 
tunately it's how the civil justice sys- of Citizens Against Lawsuit Abuse In when In August you're watcblng all people are present, not unlike, we sup
tem works nowadays. Bllt even by to- Houston. "Texans are paying to sup- those home-state pols and delegates In pose, the roles they set for their own 
da.y's standards, there is one mind- port this system, but they have to walt the silly hats blowing horns and smoke daughters' on prom night. Parties 
boggling element of the asbestos In line for their own cases to be heard, throwJi by state or local governments 
cases: Tort reformers estimate that while out-of-state litigants are getting on the Doors of the political conven- ': seem to be OK, though no word on 
85"0 of tho plam' tiffs-or roughly 34,000 Into court." ' , tlons, It'll all be..!thlcal, U nothing h th th ' cel1Ing th 

" • else. On Thursday the House EthIcs, weer ere s a on e num-, 
cases-clogging Texas courts aren't Governor' George Bush, who re- Committee Issued a: bunch of rules to ber of lobbyists allowed In before the 
from the Lone Star State. Neither are placed Ann Richards, deserves a lot of foment ethical behilvior at the conven- Ore inaishaJ has to be called. Maybe 
most of the defendants. The only con- CredIt for pushing through and signing tlons. The Members can accept the the EthIcs Commlttee should throw a: 
nectlon to Texas Is that the plaintiffs a: tort reform package last year. But' ubi ulto tot b fuII f 'nn" T model party, saCkcloths han, ded out at lawyers are there, and they know that plainly more needs to be done_ Until, q us . e ags 0,......--
it offers a friendlier venue than neigh- the asbestos loophole Is closed, Tex- shirts, caps, propaganda-"If It's the door. 
boring states. So why don't the courts' ans will'contlnue to pay the costs for' 
simply tell all these plaintiffs to go the extreme audacity of a handful of 
home? bar-certiOed buccaneers. ' 
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,ill to Lim~t,Damages, Gains as Senate Debate Is Cut OR' 
By NEIL A. LEWIS tIaJ nominee, pressed his fellow Re- Rockefeller 4th appeared. The West category that would Include a wide 

WASHINGTON, March 20 _ After 'publicans to vote In favor of the bill. Virginia Democrat and longtime ally , variety of Items, including artificial 
an Intense.ieglslatlve battle that had "He wanted to -make-5unHhls' bllI--'of 'the PreSident, has iong sought to ' hips, garbage 'cIISposals iina automo
a strong whiff ,of Presidential poll. goes,to the President," said a Repub- limit damages In product liability biles. People would stili be allowed to 
ticS; :the Senate today voted to move IIcan Senator who spoke on the condl- lawsuits, In an extraordinary" rebuke collect damages for their' actual 

• ahead with ,a measure that would ,tlon of anonymity. . to a President of hls own party, Mr. losses, typically lost wages, medical 
'1I11!1t damages available to people In the end, Mr. ClInton came close, Rockefeller accused Mr. Clinton of expenses and damaged property. 
, who are hun by faulty products. winning over four Democrats who, aIIowirig "raw politics" to oVercome But punitive damages awarded<by -

By a vote of 60, to 40, the Senate " had previously voted In favor of the reason. ' , Juries to punish especially reckless 
provided the bare minimum neces- measure: Senators Charles'S. Robb, Underneath all the fevered politi- behavior would be limited to $250,000 
sary to cot off debate on the measure of Virginia. Barbara A. MIkulski of cal maneuvering Is the hIgh-stakes twI th actual d ' , 
that, ,was 'being staged by Its oppo- Issue of how the nation should strut- or Senac::,r :yron L. ;::=~~ N~~ 
Dents. For the dozen Democrats who ture Its civil legal system, the one Dakota Democrat, complalned aljQljt 
voted In favor of the measure, It was Th . fo used to settle disputes among pM. ch th "-
a repudiation of President Clinton. e stage: JS set r a ties. The bill was initially pan of a anges In e section of the meas-

Just days ago, Mr. ClInton said he much larger Republlcan.lnsplred ef. ure that dealt with whether It applied 
I confron~ati' 'on wz'th • dras' ' to disasters involving utilities like p anned to veto the legislation be- &1 ,on to tlcally overhaul the na·' natural gas and electricity. He sald 

cause he feared that It tilted too,,' tIon's civil litigation system, sharply 
much' In favor of bUSiness and' pOliticat overtones, reducing the incentives for people to the bill seemed to have been substan-
against ,consumers. Today's action try to resolve their disputes In coun tIaIIy changed - and cunningly - so 

"means the Senate will iiJmost cer. by a combination of'lIm1t1ng dam. thatltnowsaldtheopposlteof'whlit 
tlilrllypass the measure on Thursday "ages and increasing penalties for, It had seemed to say earlier. " .. 
snd send It to the HO~ M~land, DIanne Feinstein of Call· frivolous lawsuits. Business lobby. The debate illuminated the compll· 
expected 'to approve I ext week, fomla,and Kent Conrild of Nonh Ists contended that the nation's legal cated art of legislative language; 'ID 
setting up snother co Dakota. But Mr. Dole was able to system was a kind of lottery system fact, a provtslon had been quietly 
even deeper Into the political cam- persuade an earlier Republican up- In which a few people received exor. added to that section which provided 
paign season as Congress takes up ponent of the btll, Arlen Specter of bltantawards while most people got sn exemption to !III exemption. Natu· 
sn effort to override the President PennsylvanJa,to switch his position, little. Consumer, gioups 'and trial ral gas disasters would be exempt 

Mr. Clinton called a hsndful of providing the margin of victory: lawyers argued that such proposals from the btU's limits, except In stl1tes 
Senators on Tuesday snd today to As the vote was taken, cheers would cloSe counhouse dOors to pea- that treated such cases Ina cenaIn 
enlist their help against the measure. 'erupted In a room outside the Senate pie with no other recourse. The bill way. Under questioning, Senator 

At the same time, Senator Bob chamber, where business lobbyists was a scaled-back version thllt would Slade Gorton, a WasIIIngton Republj: 
Dole, the Senate majority leader and for the bill had gatliered. They~, lIm1t punltlve damage awards In can and sponsor of the btll, acknowl; 
presumptive Republican Presiden- plauded loudly when Senator J~ D. cases involving faulty products, a edged that Included 44 states. , .... 

-Ranchers Descend on Capitol to Gain' U.S. Grazing Land 
By JOHN H. CUSHMAN Jr., co, who will offer asubstltute, are 

WASHINGTON, March 20 _ A few . opposed to the bill 
hundred extra palrs of cowboy boots As the ranchers argue for the bIB, 
are moseying around Capitol Hill their demeanor sends somp subtle 
this week, on the feet of rsnchers sIgnals calculated to tip the balance 
who came East to lobby for passage In their favor: an air of homeliness 
of a grazing bill that would loosen snd hard work that Is tallored, like 
restrictions on hundreds of millions their customary attire, to fend off 
of acres of federally owned rsnch accusations ,that Federal grazing 
land. permits are a type of corporate sub-

The Senate began debate today on ' sldy:'and that ranchers are just an
the measure, which would overrule other special Interest group trying to 
many regulations the Clinton Admin- avoid environmental regulations. 
istration imposed last year. "Basically, this bill Is our IIvell· 

Today, the Administration threat· hood," sald Trumsn Jullsn, a Wyo
ened to veto the bill unless It was' mlng rsncher. I., case hls broad· 
substantially chsnged, The House, brimmed hat, jeans and scuffed 
where the thinly pOpulated grazing black boots did not Identify him 
states have far less power, has not clearly enough, hls rall·thIn necktie 
taken action on It so far. carried a sheep's head motif. Mr. 

With deft timing, the Republican Jullsn holds permits to graze thou· 
leaders In the Senate arranged to' ssnds of sheep on grasslands In the 
bring up the bill during the annual national forests. 
meeting of the Amerlcso Cattle- "We don't know from one year to 
men's snd Beef Association, which, the next what our future Is golng"to 
like the board meeting of the Public ' be," he said. "To me, right now, it 
Lands CounCil, a sister group repre- ' would be the worst Investment I 
senting ranchers, Is being held this could make to buy more public Isnd 
week In Washington. permits." ' 

Braced for a close vote, the rsnch- 'In the West, many rsnchers own a 
ers are roaming through the Senate, small plec;e of property and have 
bolstering their allies, pressuring permits to' graze their livestock on 
their adversaries and making their the plentiful Federal acreage, for 
pitches to the uncommitted; notably which they pay modest annual fees. 
Eastern Republicans with no panic· They sometimes treat the public 
ular Interest In the bill beyond party Isnd almost as If they owned It, add
loyalty. Ing fences; wells and stock ponds, 

The proposed legislation, spun- and passing It along from generation 
sored by Senator Pete V. Domenicl, to generation. 
Republlcsn of New Mexlco,ls strong." ,But Mr. Julian said that he was 
Iy opposed by environmental groups, even hesitant to add fencing to the 
who say It favors grazing over objec· Isnd lie grazes, since the regulations 

I 
t1ves like wildlife conservation, hunt-· Imposed last year hy Interior Secre
ing snd recreation, Even some West- tary Bruce Babbitt make It clear 

I 
em Senators, including Senator Jeff that ranchers do not own the 1m
Bingamsn, Democrat of New MexI· provements they make. 

That Is one of several Admlnlstra.
tlon policies addressed by the Dome
nlcl bill Another would be the broad 
national stsndards and guidelines set 
by Mr. Babbitt for environmental 
protection within which local au· 
thorltles, In consultation with ranch· 
ers and other Interested parties, con· 
trol how the Isnd Is used. The Dome
nlcl bill would forgo national stsnd· 
ards In favor of standards set at the 
local level, where ranchers would 
have greater Influence. 

Another of Mr. Babbitt's regula· 
tlons allow the Federal Government 
to seek control over the use of water 
on public lands, to the extent state 
law permits., The Domenicl bill 
would eliminate the Government's 
ability to restrict how ranchers uSe 
water on Federal lands, which might 
allow 'exclusion of wUdlIfe' from 
scarce water supplies lin public 
Isnds. " 

Environmental groups are esPe
cially worried about provisions of the 
bill that would appear to weaken the 
rights of outsiders to comment on 

decisions made by Federal regula· 
tors involving how public land might 
be grazed. 

Grazing, they say,ls especially de
structive to stream banks and other 
sensitive wildlife habitat, and under 
the rules Mr; Babbitt put In place, 
environmentalists are guaranteed a 
seat at the table when grazing rules 
are set ' 

Mr. Domenlcl recently responded 
to the environmentalists' complaints 
by chsnglng parts of the bill that 
would have eliminated' much public 

, participation In the declslon·maklng 
process. But the bill as It stands 
would appear stili to reduce public 
partIcipation In many cases, accOrd· , 
Ing to an snalyslS by the Congres
sional Research Service, a nonpartl· 
ssn arm of the Ubrary of Congress. 

More than 150 environmental 
groups have Joined In opposition to 
the Domenlcl bill, saying In a stat· 
ment that It "would set public range 
msnagement and public range condl- , 
tlons back decades." 
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: By RONALD SMOTHERS . ble that the defense will decide 

--.. : ATLANTA, March 20 _ A Federal against using It, or that the judge will 
,.., ~udge In Arkansas ruled today that rule against admitting It. If It Is 

• ~ !president Clinton would not have to admitted, It would come at the time 
~ <t I to Llttl R k A k t t tlf . of the defense case, wen after Mr. 

~ ,rave e oc, r., 0 es y . Hale's expected appearance sorp~ 
an person at the Whltewater·related ~. 

, ~rial there and Instead could have his time at the beginning of April. The 
a.. ~estlmony videotaped and played lat·. trial Is now In Its second week .. 
'Q .er for the jury. . Lawyers representing the McDou·. 
~ i The judge;' George Howard Jr. of gals had argued that they needed Mr. 

'the Federal District Court In Little Clinton's "personal attendance" at 
~ Rock, denied the request of Mr. Clln· the trial to get his view on the record. 

"" ~on and his lawyers to see the ques- But Mr. Clinton:s lawyers had coun
~ fions In advance. The judge sald" he I tered that such an appearance by the 
,.., would preside over the direct and 1 chief executive was both unnecessar· 
~ i:ross-examination of the President , Ily burdensome and unprecedented. 
-- . through vldeo-conferenclng, which ' 
~ 'he said would allow him to rule on Presidents or former Presidents 
"" any objections to the questioning. from. Thomas Jefferson In the 1807 

· ~ ~e videotape will be edited before treason trial of Aaron Burr, to Ron· . 
• _ being shown to the jury If the path ald Reagan In the 1990 Iran-contra 
~ lhe questioning takes could prejudice trial of his former National SeC\lrlty 

~e jury, the judge wrote In his rul· Adviser. John M. Poindexter, have 
CU Ing. been excused from appearing In 

f'Vitt. : The judge also said that the ques- I court to testify. President Richard 
...... . tionlng could take 'place In the White [ M. Nixon, after he left office, Is the 
::::: House but that no Presidentlallnslg· I only ex·Presldent to voluntarily ap-

nla or symbols could be displayed on· pear to testify In court His appear·' §' I the videotape. . . ance was In 1980 In the trial of two 
. . Mr. Clinton had been subpoenaed former Federal Bureau of Investlga· 

· ; by the lawyers for James B. McDou· tion agents charged In ·UJegal break· 
, I gal, and his ex·wlfe, Susan, former Ins In search 'of politlcl1Jly radical 
~ , partners of President and Mrs. Clln· fugitives from justice. , c: ton in the Whitewater land venture. --.. -_ .. , 

O 
They, along with Gov. Jim Guy Tuck· In all other cases, they have been · 'e er of Arkansas, are on trial In Little allowed to submit written or video-
Rock on loan fraud and conspiracy taped depositions, which the courtS 

• _ charges. The charges relate to varl· have said balance the unique bur· 
..., <Jus real estate loans made 'by the dens on the person and Office of the 
~ now-defunct Madison Guaranty Sav· President with a defendant's right to 
Q,) ings and Loan AsSOCiation In 1985 a fair trial. 'But the courts have ruled 
~ i ~d 1986 whim Mr. McDougal ran It. that each case Is unique and that the 

I . The WhIte House had opposed .the burden of showing "exceptional clr· 
President's personal appearance at cumstances" that prevent the Presl· . 
the ~rial. After today's ruling, Mark dent from appearing personally Is on 
Fabiani, an WhIte House associate" the White House and the President's 
counsel, sald: "We are committed to I lawyers. . . ' 
~rov!ding the court with the Informa· Judge Howard wrote: "In this In· 
tlOn It needs. v:e will ~perate fully stance, the Court is of' the opinion 
With the judge s order. that requiring President Clinton to 

While somewhat disappointed, _ . ,. 
~ Ipwyers for Mr. McDougal, 55, and (travel to Arkansas to provide· In· 
ft \ Mrs. McDougal, 39, sald they would' court testimony would be unduly bur· 

...::: dot appeal. "It's not what I would densome to the President In the per· ::s ~ave preferred," sald Bobby McDan·' formance of his official duties. Thus 
~ i~I, Mrs. McDougal's lawyer, "but the court finds that exceptional clr· 
-.. we'll do the best we·can with It." cumstances exist and that the testl· 

.: Despite Judge Howard's ruling, at mony of President Clinton shall be a>.. I~ast one other defendant In a White- taken by videotape deposition." 
~U water·related case Is expected to While Mr. Reagan was given the 
~ ~ek Mr. Clinton's direct testimony questions before his videotaped test!· 

_ ~t his trial. mony in the Poindexter case In 1990, 
..::! ' Dan Guthrie, a lawyer represent· no such step was necessary In this 
~ I"g Herbert Branscum Jr., a Perry· case, Judge Howardsald, bec8use 

• " '" • - ~lIe, Ark., banker accused of milking Mr. Clinton's testimony would !n-
an Illegal $7,000 campalgn contribu· volve events before. he moved Into 
tlon to then-Governor Clinton's 1990 the Oval Office and would not touch 
It-electlon campaIgn IIi exchange for on Issues of national security as did 
a Highway Commission appoint- the Iran-contra case. 
~ent, sald he would stili seek Mr. In the upcoming Branscum case, 
qIlnton's personal appearance at the Mr. Guthrie said be would argue that 
trial, scheduled to start on June 17 In I I M Clinton d' ot .... 
Uttle' Rock. . . t was on y r. ,an n :m" 

: That case as wen as the one before aides In state government or cam: 
Judge How~, was brought by the I' paIgn officials back In 1990, wh~ 
Whitewater Independent counsel, __ could best contradict the prosecur 
Kenneth W. Starr, and grew out of tor's expected assertion that there 
Mr. Starr!s broad mandate to Inves-' was a quid pro" quo' for his cllent'$ .' 
tigate all matters touching on the_ campaIgn contribution. He also sai4-
Cllntons, the McDougals, the White- the law was clear In saying that 
water company, Madison Guaranty whether the President would appeal 
and Capital Management· Services In person or, not should be deterJ 
~c., a small bUSIn~ Investment mined case by case. r 
firm run In the 1980 s by a former ;'Thls Is an Issue that will continue 
UtUe Rock municipal judge, David to come up as long as we emplQy the 

H~~ McDougals sought Mr. Clin. Inde~dent ~unsel procedure," Mr; 
tOn's testimony to counter the ex. Guthne said. In that procedure, wI! 
peeled testimony of Mr. Hale, a main 'are by definition dea1Jng with hlgiI 
prosecution Witness. Mr. Hale has government officials. And In the flnaJ 
told Investigators that Governor. analysis they are the ones who have 
Clinton personally urged him to give the facts, the flrst-hand knowledge.'! 
the McDougals loans that prosecu. 
tors sald were fraudulenUy obtained ; 
and improperly used. Mr. l:llnton has ! 
denied this assertion. 

Even though Mr. Clinton's testimo
ny will be videotaped, it Is stilI passl. 
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House-Senate Committee Agrees 
On Overhaul of Farm Programs· 

A\ 
By ERIC ~~~~!...-TI====-.:....===:--,--~ 

WASHINGTON, March 21 - A -------~-----
. House and Senate panel reached Continued From Page Al sions include nearly $1.4 billion in 
agreement today ona major over' guaranteed payments over seven 
haul of America's farm programs, Glickman said in a statement. "But years for farmers and livestock pro:
ending New Deal policies that pay the hour is late and further delay ducers to curb water pollution, and 
farmers for certain crops when mar- on)y hurts the people this depart- $35 million to protect farmland from 
ket prices fall and replacing them ment is here to serve." being developed. 
with flat payments that would grad- . Senator Bob Dole of Kansas was The conference cpmmittee also . 
ually decline over seven years. officially a. member of the confer- . agreed to guarantee $200 million to 

The $47 billion legislation, the ence committee and generally sup- buy and restore environmentally 
m()st sweeping agricultural bill ports the PI'9posed ·measure. Mr. sensitive land in the Everglades, and' 
since the Depression, would also end DoI!l was instrumental in winning to seek an additional $100 million 
most Government controls over the approval for one of its environmental from the sale or transfer of other 
.planting decisions of America's 1.5 provisions, financing for restoration land in ·Florida 
million farmers. It would also over- of the·Everglades.· Restoring the Everglades is'popu

. haul milk-marketing agreements Democrats have complained that lar in Florida this election year and 
and provide $2 billion a year for land ending market-based subsidy pay- has drawn the attention of both Re
conservation, water-quality im- ments for crops like wheat, com IIIId. publicans and the White House. The 
provement and other environmental . cotton would deprive farmers of a agreemeilt avoids a proposed tax on 
protections. • valuable safety net. Democrats were Florida sugar growers. 

"This legislation changes agricul: able to wring a concession that a . The panel agreed to provide $300 
tural. policy more fundamentally permanent' farm law remain in million for rural development and 
than any law in 60 years," said Sena- place, insuring that farm programs research. programs, well short of the 
tor Richard G. Lugar, an Indiana do not disappear after seven years $I. billion the Administration had' 
Republican. who heads the Agricul- and that this year's debate will likely sought. The conferees' reaUthorized 
ture Committee. . be fought again. the Food Stamp program for two 

The legislation, hammered out in a While market-oriented Republi-' years, but the ultimate financing lev-
House-Senate conferen~e committee cans have trumpeted the legisla- el for it is tied up In the debate over 
over the last two days,lS expected to, tion's shift away from subsidies, the changes in the Federal welfare 
advance to the full House and Senate' new approach is actually likely to. system. . 
next week, where approvj1l is virtu- cost the Government more than the While the legislation signiils a new 
ally assured .The Clinton Adminjs- old one, at least in the next few years.' era for farmers growing com, wheat, 
tration and Congress· both want That is because with crop prices at rice and cottonilawmakers defeated 
quick action, and farmers are clam- 10-year highs, any subsidy payments efforts to end price supports for pea
Oring. for. a resolution because ~e ~ould be modest. By Contrast, the nuts and SUl~ar. The cont ren 
growmg season has begun or wlll fIXed-payment formula will require. -c=. e ce 
soon begin in many regions and they the Government to pay farmers $4 agreement phases out I?nce supports 
must decide what to plant. . billion to $5 billion a year. for butter, powdered milk and cheese 

Agriculture Secretary Dan Glick- But over the seven-year life of the over four years, but retains a declin
mav said he would reluctantly rec- bill, supporters say, the new ap- ing number of regional 'price sup
ommend that President Clinton sign proacll will save about $2 billion. ports . that set the price of milk 
the legislation. "Congress's final Large Midwestern farms favor this around the country. 
farm bill has a lot of problems," Mr. approach because it gives them The question of milk prieesproved 

. • broader discretion on what crops to to be one of the most contentious 
Continued on Page A22, Column 1 plant But because the fixed pay- issues in the Senate-House confer

ments are calculated in part on acre- ence.The compromise would seek to:::"J~" 
age, small farmers say they will be make milk' prices more uniform ':"W> 
more vulnerable to market swings across the country and phase out 
than larger, wealthier landowners. guaranteed price supports. But it 

The measure's environmental pro- would allow the Secretary of Agricul
visions are a victory for Senator Pat- ture to permit the six New England 
rick J. Leahy, Democrat of Vermont, states to form a regional dairy com
and Representative SherwoOd Boeh- pact if there is a "compelling public 
left, Republican of New York. House interest in the area"This arrange
Republican leaders initially tried to ment would operate for three years 
exclude environmental provisioDs until. the Agriculture Department 
from the bill, but it became clear carnes out new milk-pricing. meCha
Senate passage of the overall bilI was nisms for the whole country. 
impossible without them. . .The Senate last month defeated an 

"The conservation provisiOns of amendment by Mr. Leahy to create 
this farm bill will make asignifieant such a Compact, by a vote of 50 to 46. 
difference in the lives 'IlralIAmeii- Consumer groups and Midwestern 
cans by ensuring safer drinking wa- . dairy farmers say a compact would 
ter, cleaner rivers and more abun- erect trade barriers to cheajJermilk 
dant wildlife," Mr. Leahy said; from outside the region. 

Some of the environmental provi- "This creates a new regional wall . 
. at a time when we're trying to move 
toward more uniform milk pricing," 
said James Eichstadt, general man
agerof the Farmers Union Milk . 
Marketing, a cooperative in Madi- 'I 
son, Wis., that represents 8,600 dairy 
farmers in 10 MiQwestern states. . 
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Temporary Spending Bill Extended by a Week 
By !be New York nmes ulations on small businesses by al

lowing business to challenge in court 
the impact of certain ·regulations. 

considered In the House, was 
strongly favored by Western 
ranchers, whose livestqck forage on 
hundreds of millions of acres of land 

WASHINGTON, March02l- Nego- . 
tiators from the House and Senate 
began work today .on reconciling 
their widely differing spending bills 
to cover much of the Government for 
the remaining six months of the 1996 
budget year. 

The legislation would also establish 
regular judicial and Congressional 
reviews of small business regula
tions. Unlike other, more sweeping 
proposals to change. regulatory pow
ers, which environmentalists have 

. criticiZed, this b!11 has overwhelming 
support In the. Congress and has. 
drawn scarcely any opposition from 

. controlled by . the Int~rlor }::::"f 
Department and the Forest Service. 

To avert another partial Govern
ment shutdown while the negotia
tions go on, Congress today extended 
by one week until March 29 a tempo
rary spending bill to keep money 
flowing to the agenCies whose budg; 
ets have yet to be approved. The 
spending bills and the temporary 
measure cover major education, en
vironment and social programs as 
well as the local Government ot the 
District of Columbia 

Among other things, the bill ex
tends temporary spending through 
April 3 for certain welfare payments 
to states. That provision would allow 
checks to be sent on time to recipi
ents of Ald to Families with Depend
ent Children, foster care payments 
and adoption assistance. 

The current temPorary spending 
bill is due to expire at midnight on 
Friday. 

On another budget front, House 
Republicans introduced legislation 
today that would extend the Federal 
Government's authority to borrow 
money. up to $5.5 tr!11ion froni the 
current level, $4.9. trillion. The In
crease Is expected to be enough to 
cover Government spending through 
the end of September 1997. The Gov-

, ernment Is expected to meet the cur
rent limit by the end ot this month. 

The debt limit increase is pack
aged with three other items: a provi
sion that would allow the President 
to veto budget items one by one, 
rather than k!l\ing an entire b!11; a 
provision to allow retirees 65 to 70 
years -old-by 2002 to earo $30,000 
income without losing SocIal Securi
ty benefits (the current limit Is 
$11,520), and a provision to ease reg-

the White House. ' 
. Today's vote in the House was on. 

the 11th stopgap spending measure, 
or continuing resolUtion, to be consid
ered by Congress In the last six 
months. . 

President Clinton Is expected to 
sign the measure when It reaches his 
desk.. But the White House indicated 
today that It was losing patience with 
Congress ov.er the failure to arrive at 
a permanent budget for the 1996 fis
cal year, which is half way over. 

"We are not going to tolerate a 
situation where we have Govern
ment by continuing resolution," said 
Leon E. Panetta, the' White House 
chief of staff. 
. Republicans responded. with a 
warning that a vote against the con
tinuing resolution was a .vote to shut 
down the Government for a third 
time. But that argument carried lit
tle weight with the Democrats in the 
244-10-180 vote in the House that was 
mostly' along party lines. Only 13 

. Democrats \'ated for the measure 
and just three Republicans crossed 
over to vote against It. It was ap
proved by a voice vote In.the Senate. 

JERRY GRAY 

Grazing legislation 
By The New York nmes 

WASHINGTOi;- - The Senate 
narrowly approved legislation today 
that would overturn the Clinton 
Administration's rules for managing 
publicly owned grazing. lands: 

The b!11, whfCh has yet to be. 

• 

It was opposed by environmental 
groups, who say overgrazing Is 
damaging public lands. 
Administration. officials have said 
Mr. Clinton would veto the b!11. 

The debate today showed the 
Intense hostility among Republicans 
tram ranching states' to the 
Administration's land use polides, 
and the personal grudge they bear 
against Interior Secretary Bruce 
Babbitt, the leading proponent ot 

. more stringent controls. Senator 
Pete V. Do~en1c1, Republican at 
New Mexico, said he had written the 
bUt "because. Secretiuy Babbitt 
declared. war on the ranchers." 

But ·the voting also showed that 
Congtess would probably be unable 
to overturn a veto, that WeStern 
Democrats were less likely to side 
with the ranchers and that the Issue 
of whether rejative1y low fees for 
grazing on public lands were an 
unwise subsidy was one that 
continues to split the Congress. 

The bUt passed by 51 to 46. 'The 
. Senate turned aside an 'alternative 
bill otfered by Deinocrats, including 
Senator Jeff Bingaman of New 
Mexico, tabling It by a vote ot 57 to 
40. Also tabled, by a vote of 52' to 47, I 
was an amendment by Senator Dale 
Bumpers,. Democrat of Arkansas, 
that would have' .substantially 
Increased the grazing fees p.aid by 
ranchers on public lands. . 

JOHN CUSHMAN 

Umltson UabIDtyD&images 
WASijINGTON (Reuters) -The 

Senate ~oday passed a bUt 1Imltlng 
damages in lawsuits Involving faulty 
products, but the 59-10-40 votewou\d 
not be enough to override President 
Clinton's promised Veto. 

Mr. Clinton said last week that he 
would veto the bill In Its present 
form. Bu~ he said shortly before the 
Sena such 

':.,::::::::~::::. 
'---:-----:-'-

THE NBW YORK TIMBS, 
':~h~~~tl~~~~':f~esc~lf~~~bed~ngress~as~passed~~~lt~~r\::~;' 
-. It es a 0- rds majority in 
both chambers to override a veto, 67 
votes In the Senate and 290 in the 
House If all members are present. 
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-Candidate Seen 
For C.F. T.C. 

WASHINGTON, 'March 21 
. (Dow Jones) - The Clinton 

Administration said today 
that Brooksley Born, a Wash
ington lawyer, was being con
Sidered to head the Comrnod
ity Futures Trading Commis
sioTt, but added that a final 

. decision had not been made •. 
"She is very highly regard

ed, and it WOUldn't be a sur
prise if she was under consid
eration," said Michael D. Mc
Curry, the White House 
spo/(esman. "But I am not 
aware any final decision has 
been made on that." 

Ms. Born, a partner in the 
Washington law firm of Ar
nold & Porter, has argued 
commodities and futures 
cases before the C.F.T.C. for 
more than 20 years. She would 
replace Mary L Schapiro, 
who resigned. as head of the 
commission in January to 
take the newly created posi
tion of chief regulator at the 
National Association of Secu
rities Dealers. 

The House must still pass the: bill 
before it is sent to the President and 
may not act until next week. If It Is 
changed to satisty. Mr. CliDtOn, the 
revised measure would need 

I 
approval trom both the Senate and 
the House. . 

. White House spokesman Michael 

. D. McCurry said the changes Mr. 
Clinton wanted Involved the Issues of 
punitive damages and joint liability 
by more thail one detendanL The b!11 
would limit punitive "damages in 
product liabllity cases to twice the 
amount of compensatory damages 
or $lSO,OOO, w.h1chever Is greater. In 
cases involving small businesses, the 
smaller amount would be the Umit. . 

Personal Plea on Gun Ban 
WASHINGTON (AP) - A·Long 

Island woman whose husband was 
killed. by a gunman on' a Long Island 
Rail Road train three years ago 
testified today at an impromptu' 
hearing agajnst. a Republican 
measure to repeal a Federal law 
banning assault rifles. 

The woman, Carolyn McCarthy of 
Garden City, whose son was left 
paralyzed .in the railroad attack, 
said: "I'm proud to be a Republican, 
but when I talk to Republican 
Congl"llSSmen who are going to ' 
repeal this bill, I am ashamed." The ,. 
hearing. was - called . by I 

Representative . Charles Schumer, 
Democrat of Brooklyn, who was the 
key House author of the ban enacted 
with the 1994 crime bilL The 
measure, which Republican leaders 
in the House brought up 
unexpectedly on Wednesday, is 
expected to face a House vote on 
Friday. President Clinton has vowed 
repeatedly to veto'. the repeal 
legislation. 

. / 

. .c.... 



/ 
,~ 

, ......... _-- ... . 
".of 

, FSX were by' Lockheed, only t!me will. tell if the 
elegies to the aircraft written by people concerns are well-fQunded, engmeers say. 

C' 0' 'M ' 'like Japanese nationalist Shintaro Ishi- Mr. Kanda says the sys~ems are sound. oncern ver' enace hara. In "The Japal) That can Say No," a Despite all the initial worry a~ut ~Iun-
, , book he wrote with Sony Chainnan' Akio dering each otller's technology,nelther, DISSIpates as Japan Morita, Mr. Ishihara described the FSX as side thinks it reap~ that much. "~e FSX 

, " "a plane no other fighter in the world can hasn't proved to be the ~ologl(:a!.gold 

U S U 'IF' ht J 't stand up to." Just as the Zero, Mitsubishi's mine everybody thought It would be, one " nVei 19 er e, fabled World warn fighter, surprised the U.S. official says. Its radar has arouse,<! 
, , ' , Allies with technologies no one knew Japan some interest in the U.S .• and ~ee<! IS 

. b' h' P' had. he wrote. the FSX would prove to be looking at,Ways to use the composite WlOg Lockheed, MltsU IS 1 ro]ect "another menacing weapon.:', ' "process. But few ~ompanies are sll!'e ex-
'L d 0 B d " ,The political dispute over the FSX - actly what to do With FSX technologies. 
Is ate an ver u get, which will be known as the F-2 after it is, Even a Japanese a.lr-fo~ colonel. try-

E I, U' I d deployed - lasted until 1989. when the U.S. J!!gto put t1ie, best ,sp1O, on It, !j!)UDds less 
xport ssue nreso ve and Japan agreed to the joint-development, than conviricing. "i know that the Amen-

-,-- deal. But while the debate still simmers in, cans transferred 50,000 different types of, 

N M C hI Th F 16? some qUariers. alarm over the aircraft has ' technologies to us." he says. "But I can't 
o ore apa e an - , 'subsided,-The more sanguine view of the, think of any off the top of my head." , 
~ \ -- " F'S;X stems largely from the Close ~Ia~on: ' Boon to Some ' , 
{ , By STEVE GLAIN, Ship that has evo!ved between, MitsublShi , That isn't to Say that the FSX hasn't 

StciffRepoTterofTHEWALLSTIlEETJOURNAL ~dlJlckh.t;eddurmgthepastmne~ears~t, been a boon to some. U.S. officilils est!-
Kuniichi Kanda paces around a brand- Mitsubishi s Nagoya p1~t-a relationship i te Lockheed and its subcontractors will 

new fighter jet parked in a secluded han- thatha,sl~ttheU.S. seeJusthowfarbehind: ~ about $4 billion developing the FSX 
gar in Nagoya. Japan. a plane that will be Japan ~ lO aerospace. Along the .way. the ; and between 55 billion and $7 billion pro
fonnally handed to the ~aP"anes~ govern- FSX project ran into cultural !Jarriers. cost; ducing it; which will generate as ~ as 
ment today. Relinquishing the Jet. ,says ovemms and other complications that! 15000 American 'jobs. Japanese offiCials 
Mr. ~anda~ who led the t~a'? that built it. ~;~':;fn~af::trybe J: ~dilig~~e~i say they haven't yet. calculated h~w mu~h 
"IS like glvmg away a child. , , n revenue and new Jobs the proJ~t will 

That is an odd way to think of the FSX. apprentice. yield. but they point out that the JOlOt-de-
a jet that a decade ago was called every- Long Hours , velopment agreement' guarantees 60% of 
thing from a "menace" to, "a glorified When the -enterprise started, Lockheed production to local companies. 
nontariff trade barrier." When first pro- sent about 80 engineers from Texas to Though U.S. aviation experts say the 
posed in the 198Os, the jet fighter became a Nagoya to design the aircraft with 340 FSX can't do much more than the F-16, 
symbol of America's fear of the Japanese engineers from Mitsubishiand its support Japanese air-force offlcials contend the 
industrial threat. - companies. The deSign team set to work in FSX has a longer range and mo~ m~eu'. 

Instead. the, product of a co-develop' a corrugated steel tower known as Building verability, and can engage enemies m-l!'e 
ment project between Lockheed Corp. 16. , air on the ground and at sea more readily 
(n?w Lockheed M~in Co~.) and Mitsubi- Lockheed had briefed its engineers thaD the F-16. , , ' , 
shl Heavy Industries Ltd. IS more than a about the long hours their Japanese coun- Japanese busmess leaders, and engl
rear late. grossl~ oyer budget and. accord- terparts would devote to the project and neers claim t1!ey could have built an even 
109 to U,S. aViation :xperts. ~o 't'0~ Please 7itrn to Page A6. Column 1 'better (ighter. for m~ch less !Doney. had 
capable than the U.S. Jet on which It IS --' -- they been able to do It on the~ own. A~d 
based: Lockheed's 17·year-old F-16. Continued From First Page' they complaiil that Japan received Utile 10 

'''The general impression of the FSX, exchange for some of its most coveted 
has been unfavorable." says Makoto Ike. their team-oriented approach to work. But technolQgies; , ' 
secretary-general for the defense produc- many wet:eil't prepared for the late-nigh~ Mucbofthesaber:rattlingovertheFSX 
tion committee of the KefrJimren, an influ- bOnding that often followed. "They would in the 1980s was a product of its era -a time 

, ential Japanese, business lobby. work until 9 p.m. or 10 p.m. and then go out of natiol\a1 dread over the Japanese as-
Inordinate Costs' for the social events to build relation-, sault on the U.S. ,electroniCS industry and , 

ships," says Toby Binsinger. Lockheed's its huge investments in everything from 
The ~lane has also becom~ a s,leek. leadengil),eeron the project in Nagoya. "A co rations to Rockefeller Center. Still. 

supersoDic mo?u~ent ~ the ~nordinate lot of us came out with our families. and it li rporing resentment over the FSX may set 
, costs of Japan s ,I.ndustrial ,poliCY ,- the was hard for us to work until late in the thngetage f 'other fight between Wash

strategy of entermg new mdustries by night and then stay out until 1 a,m." . e s , or an ea ns rocure
subsidizing businesses. tQ develop them. Mitsubishi's inSistence on prompt de- mgton and TokyO over w tcti:ri; ~ that 
The 130 planes ordered by Japan will cost livery also cOmplicated the relationship. ment. and so~e !apan wa FSx 
between $80 million and 5100 million "The schedule was absolute for us." says Japan may.still fmdways to use the d nuf
each - five times as much as an F-16. and Mr, Kanda. "With U.S. companies. when-an entree lOto global aerospace an I 
almost twice what the Japanese govern- eyer they encounter problems developing tary markets. 
ment expected to spend. ' new products. they can always negotiate Securtty Interests 

Washington and TokYO will tout the with their government for an extension of Keidanren and Japanese air-force offl-
FSX unveiling as the dawn of a new age iii the deadline. Our government would never cials say the Japanese government is. 
U.S.-Japanese industrial cooperation and agree to that." ' , considering a plan to build a domes~~y 
a sign of Japan's growing might in aero- ,The unforgiving schedule obligated developed antisubmarine aircraft, similar 
space. But controversy sUITOunding the Mitsubishi to transfer bits of the technol- to the U.S. Navy's P-3C. in additi?n to a, 
aircraft remains. Now that Japan has SUnk ogy to Lockheed engineers in Fort Worth. transport aircraft. Some U.S. offlcials ar
billions of dollars into developing the FSX. Texas, at the same time as it was being gue that such projects. unless coI"ra!led 
some industrialists are preSSuring the gov- developed. Whenever the Japanese would into an FSX-style co-development project 
ernment to ease its prohibition on weapons find a better way of making a part for the with U.S. companies, will e~entually un
exports. The U.S .• however. fears such a Wing. they would insist on restarting the dennine American commefClai and secu-
move would a1ann Japan's neighbors and process. That led to a 24-hour day. with rity interests. , 
play into the hands of Japanese hawks who triple shifts. at Fort Worth. There is also conCern in Washington 
want the country to rearm aggressively. ,"10 the U.S .• we_11!ouldn't invest ,that that co-development projects such as the 
, The FSX's origins go back to 1979. when kind of time and effort into tooling for only FSX are building momentum for Japan to 

Japan's military identified a' need to re- (prototype] aircraft," says Mr. Binsinger. develop its de(ense'industry and ease its 
plar,e its existing fleet of aging fighters. By "But the Japanese give great priority to ban on weaponsexports. Last May. Kei
building its own planes. Tokyo felt. it could the manufacturing end of a project. We daDren released a poliCY paper recom
reduce its dependency on the U.S. while learned a lotfrom their attention to quality mending Japan moderate its,weapo~-
sUbsidizing local industry. cOntrol." export control policy. For Japan. belOg 

But in Washington. the move touched able to sell weapons, overseas, .wo~d 
off a firestonn not seen since Sputnik. ComputerDelay 'greatly reduce the costs of,local1zing Its 
"There's nO,excuse for Japan producing Then there was the unexpected. Iri defense industry and Japan wouldgaln the 
the airplane all by itself. not with a $80 August 1991. the U.S. government caught' economies of scale it needs to make sys
billion trade surplus over the U.S .... said Japan Aviation Electronics Industry Ltil. tems like the FSX economically ~ble. 
then-Sen. John C. Da!lforth of Missouri. selling miSsile parts to Iran. and barred Indeed. Japanese military and lOdustry 
"This is one time the Japanese can't tell us U.S. companies from doing business with it officials, staggered by tJ;1e cos~ of the F'S;X. 
that our products aren·t good enough. or for nearly a year. That included Bendix make no secret of therr desrre to build 
that they don't need what we make," New Corp .• an AlliedSignai Inc: unit. with which weapons for export. "If we could build 
York Sen. Alfonse D'Amato claimed the JAE was developing the FSX's flIght-con' 3.000"FSXs.theJapanese~-forcecolonel 
logical compromise - a co-development, trol computer. according to Mr. Kanda. says. "we could get the pnce down to $20 
project - would let Japan plunder Ameri- I Deliven' of the computer was delayed for million a,copy,':";;,,,"/. :i,i";:~ ," ,," " 
can expertise. months. _ " > ' 

Lopsided Deal Technological glitches also ~ogged', the 
After Japan gave its tentative consent FSX. Last Septembe~. the aVloDl~ system, 

to co-develop a version of the F-16 in 1987. which helps the pilot. to ,naVigate and 
books were written and speeches delivered maneuver. overhe.a~ m flight ~~sts a~d 
about how' TokyO had outmaneuvered shut down. Mr. Blnsmger ~~ys. We"stlll 
Washington into a lopsided deal:,American ~ave problems that crop uP. he says. But 

It'S early yet .. 
trade hawks feared that JapB.!'. by~uilding In an Auli-ust report. the U.S. General 
the FSX,' W?u1d transfonn Itself IOto an Accounting Office cited Air Force concerns 
aerospace giant and close off U.S. defe~e over possible shortcomings 'in the' FSX's 
con~~tors from a huge market. Secll!'lty radar system and digital flIght-control-sys, 
specialists, worned that such, a project tem software Because the Japanese devel-
would stram the U.S.-Japan alliance. . 
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As Clinton Vows to ,Veto Products-Liability Bill, 
Some Ask if He's Too Beholden to Trial Lawyers 

, By RiCHARD B. ScHMI'IT 
StaftReporteT of THE WALL STREET JOURNAL 

Last September, while cal Ripken Jr. 
was breaking Lou Gehrig's consecutive
game streak, James Moliarty was trying 
to hit a home run. 

Mr. MoJiarty, a plaintiffs' lawyer from 
Houston, got to sit for a while )Vith Presi

,dent Clinton, at the landmark game in 
Baltimore, thanks to Peter Angelos, the 
team owner and fellOW lawyer. Between 
innings, Mr. Moliarty says he lobbied the 
president to oppose then-pending legisla~ 
tion to make it harder to file lawsuits 
alleging federal securities-laws vfola
tions. . 

"I leaned on him big time," said Mr. 
MOriarty, a contJibutor to the Clinton-{;ore 
re-election campaign. "That secuJities- , 
law change was awful, awful, awful." 
Eventually, the president vetoed the bill. 
stressing that a number of eminent law 
professors and others had persuasive con
cerns about it. Congress overrode him. ' 

This week, the tJiai lawyers are count
ing on the president's veto pen again, 
and Mr. Clinton is being accused of going 
to bat for them one more time. Yesterday, 
the Senate passed legislation that would 
limit manufacturers' liability in cases over 
defective products - relief which business 
has sought for more than a decade. Siding 
with the mal bar 'and putting himself at 
odds with moderates in his own party, 
President Clinton bas vowed to veto the 
bill. 
Generous Trial Lawyers 

To business groups and. others who 
suppprt the legislation, the move shows 
how money cantJiumph over policy. Over 
the years, the tJial, lawyers have been 
among the most generous donors to the 
Democratic party in general, and 'Bill 
Clinton, in particular. In an election year, 
the issue is rapidly 'becoming a campaign 
issue. "There is a broad bipartisan con
sensus that we must do more to curb 
lawsuit abuse il! America," asserts Major
ity Leader Robert Dole, who introduced a 
bill this week aimed at protecting chanties 
and nonprofit groups from lawsuits, and 
dared Mr. Clinton to oppose it. 

Of course, consumer groups and others 
say there is more than adequate reason to 
oppose the products legislation. Most aca
demic studies find no explosion in con
sumer suits (although suits by businesses 
are ruing). Businesses complain that puni
tive ~s, those intended ,to deter 
or punish wrongdoing and Which would be 
limited by the legislation, are too unpre
dictable. But opponents say that is the 
point-to keep corporations on their toes. 

The White House says it is wrong to say 
lawyers are calling the shots and defends 
its position as proconsumer and states 
rights. Yesterday, Mr. Clinton indicated he 
might actuaUy stili sign the bill if substan-

, ,tial changes are made, but he stood by his ' 

earlier pledge to veto it in its current 
form. 

"This was actually a very easy veto for 
the president, on the basis of plinciple," 
said John Hilley, assistant to the president 
and director for legislative affairs. 

Some Democrats have watched the 
tIia1 bar's success' with mounting irri
tation, including some administration offi
cials at the Justice Department, who 
worked with proponents in the Senate last 
year to craft a bill. "Some of us have ' 
worked to reCODDect the Democratic Party 
to the whole idea of economic growth and 
upWard mobillty and part of that means 
reconnecting to the business community," 
says Sen. Joseph Lieberman (D., Conn.), 
the chairman of the Democratic Leader
ship Council. "The effect here, in my 
opinion, is not a good one for the Demo
cratic Party and not good for the preSi
dent." He adds: "This is a remarkable 
story of a small group of people who are 
deeply invested in the status quo who have 
worked the system very effectively and 
have had a disproportionate effect." 

Last year, lawyers and law firms 
were the Single largest source of "soft 
money" - funds for party-building activi
ties that aren't subject to federal regula
tion - to Democrats, according to the Cen
ter for Responsive Politics, a Washington 
nonprofit group that In!cks political giv
ing. Among the big conmbutors: $180,000 
from the fIrlll of class-action specialist 
William Lerach, who led the fight against 
the secuJities-law <overhaul, and $100,000 
fromSuDlvan & lJapalds, whose name 
partner, Pamela Liapakis, is president of 
the Washington-based Association of TIiai 
Lawyers of Amelica, which has led the 
fight against the products legislation. The , 
plaintiffs' lawyers defend, their role. 

"We are the tar babies," says Fred' 
Baron, a Dallas lawyer, who has made 
millions representing asbestos victims. 
Last fall, Mr. Baron also helped organize a 
fund-raiser at a downtown Washington 
hotel that brought in about 5400,000 for the 
Clinton-Gore re-election campaign. 
Business Dwarfs Lawyers 

The lawyers' political contJibutions' 
are dwarfed by those of big business. 
Over the last three years, industry political 
action committees supportive of the prod
ucts legislation have give!) more than $26 
million to congressional candidates, ac
cording to a study released this week by 
Citizen Action, a consumer group that 
opposes the products bill. The political arm 
of the mal-lawyers association gave less 
than $3 million, the study found. But 
industry contJibutors have a much broader 
array of legislative interests before the 
Congress. . 

,The tJial bar has pitched in eariy , 
and often to Mr. Clinton's campaigns. 
La wyers contributed about $3 million to his 
1992 presidential pIimary', run at a time 

when Mr. Clinton was stili a candidate and 
really needed cash. During the first nine 
months of 1995, they gave 52.5, million, or 
three-timeS more than,retired persons, the 
next most generous source ,of funds, ac
cording to the Center for Responsive 
Politics. ' 

A studY last year by the AmeJican 
Tort Reform Association found that more 
than 40 top plaintiffs' lawyers had given 
$50,000 or more, to congressional races 
between 1989 and 1994, includIng a dozen 
who gave more than $100,000. " 

The elite include the likes of Stan
ley Chesley, a Cincinnati lawyer rep' 
resenting women in a national class-action 
over sjlicone-gel breast implants, and 
Philip Corboy, a Chicago personal-injury 
specialist, who bas'med to scuttle a major 
new tort-overhaul law In, Dlinois, in a 

, lawsuit challenging it on constitutional 
grounds. 
Clinton's Friendllness Challenged 

Michael caddell, a Houston plaintiffs' 
lawyer whose firm has given several 
hundred thousand dollars to Democrats, 
contends that Mr. Clinton has been less 
friendly to lawyers than critics like to 
think. The admInistration's proposed over
haul of the health-care system two years 
ago, for example, included limits on medi
cal-malpractice lawsults, which could have 
climped lawyers" contingent fees. 

"The triaJ bar has been unhappy with 
the president on a nmnber of Issues," 
according to Mr. caddell, a trustee of the 
Democratic National Committee, who also 
worked on the preslden!iaI inaugural. 

Meanwhile, the tIia1 lawyers asso
ciation also is working on a plan that 
would make its campaign dollars go even 
further, and it has sought Federal Election 
Commission approval to bundle the conm
butions ofits 60,000 members to make more ' 
of an impression on favored candidates. 

Mr. MoJiarty, the lawyer and base
ball, fan, says the secret of success just 
lies in having the better argument. While 
there are plenty of problems with lawyers 
and lawsuits, he says, the GOP proposalS 
would shift the balance of power unfairlY 
against consumers. 

"The president understands the innate 
dishonesty of that," he says, adding that at 
the ballgame, he 'Suggested that ~. Clin
ton cbeck out a book about a massive 
investment-fraud case he once handled. 

"He got the ii6l:Jk," says Mr. Moriarty, 
"and they Ithe White House] became 
believers. " 
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Senate approves limits on damages in proouctliability cases 
The Ho of Representatives must pass products. Supporters of the biII, which is Ident's position. 'This is not comrnoJMlense By Robert Green 

Reuters bill before Is sent to Ointon, and it may backed by major business groups, say it is legal refonn. In reality, this bill panders to 
not· act until n week. If his veto is sus- needed to limit excessive liablIlty ilwards the worst Instincts of big business," Sen. Ed-

WASHINGTON - The Senate Thursd 
passed a bill capping damages In product -
ability aISeS, but the 59-40 margin was no 
enough to oveiTIde President Olnton's prom
ised veto. 

!ained, a ne ill would have to go through and discourage frlvolous'lawsuits. Opponents ward Kennedy, D-Mass., said, 
both nate anll the House. inClude consumer groups and trial lawyers. "We can do better than this," said Senate 

cCurry 
said the changes Clinton wanted involVed the 
Issues of punitive damages and joint liability 
by more than one defendant 

passed In the Senate, the biII would lilh- Senate Majority Leader Bob Dole, who has Democratic Leader Tom Daschle of South 
jt punitive damages In product liability cases . virtually locked up the Republican preslden- Dakota. He said there would be more than 
to twlc~ the amount of compensatory dam- tial nomination, accused Olnton of bowing to enough votes in the Senate to sustain a veto. 
ages or $250,000, whichever is greater. In pressure from trial lawyers, who have made 'the bill is one of' the main Items In the Clinton said lOst week that he would veto 

the bill. But he said shortly before the Senate 
vote that he would sign a liability refonn bill 
If some changeS were made. 

cases Involving small businesses, the smaller large contributions to Olnton's campaign. Contract with America promised by Republi- . 
amount would be the limit "If money talks, this money screams," can congressional candidates before the 1994 

Last Saturday, ClInton said he would veto Dole said In a statement Wednesday. "This election; when they won control of Congress. . 
It takes a two-thlrds majority in both 

chiunbers of Congress to override a veto, 67 
votes In the Senate and 290 in the House If all 

"The bill that'they are working on now is 
unacceptable to him," McCurry said. "He 
will veto that bill. We are hopeful that veto 
would be sustained by Congress. and then we 
CIlII get back to writing a satisfactory bill." 

the bill because It goes too far In limiting the message has apparently beeh heard down at It is a compromise between earlier Senate 
. amoulJt victims could recover for Injuries the White House loud and clear." and House bills that would have capped puni-
and pain and suffering caused by defective But the bill's opponents defended the pres- tive damages in all liability cases. : 

ALSO IN WASHINGTON making $35 billion over seven years in direct 
payments to .cottOn, rice and grain fanners. 

Whlo.tewater·lnoiam IIni~ The compromise bill could be voted on In the 
"er-.. ..." House and Senate next week. President Clin

ton has not indicated whether he will sign the 
Senate leaders were nearing agreement measure. . 

Thursday on extending the Senate Whitewa- ' . . ' .. 
ter Committee, a move that would break a ALSO ••• mE 11TH TEMPoRdV 
three-week-Iong'deadlock during which spending biII of the 1996 I\scal year paSSed 
Democrats refused to allow a vote on extend- Congress Thursday. The House and Senate 
ing the committee Indeftnltely. The extension extended for another week funding authority 
would allow additional but limited hearings. needed to keep nine federal departments and 
Also. Thursday, Hi1lary Rodham ClInton said dozens of agenCies from shutting down today. 
In a statement that she' "did not direct that ••• ANOTHER 8-2: A month after the White 
any particular action sh. ould be takeo,'fir did House announced It wanted no more 8-2 

. I make particular comments abo what bombers, President 'Cllnton has relented -
should be done" to White House trav oMce for one more. The Pentagon announCed 
employees dismissed In 1993. I ThurSday that for $493 in1llIon, Northrop-

Grumman will oullit the original 8-2 test . 
FARM BILL READY: House and Senate . Glgbt plane to meet mission requlrements. 
negotiators ftnfshed work Thursday. on a Thafs the same amount Congress put In the 
fann biII that breaks with 60 years of policy. 1996 budget for. 8-2- procurement, against 
by ending controls oil crop production and Ointon's wishes. 

Immigration makes strange bedfellows 
By Maria Puente 
USA TODAY 

'migration before you touch Ie
• gal Immigration: " 

MCCUrry, called the plan to 
kick iIIegal Immigrants out of 
school a "nutty Idea." 

This week's House debate 
over Immigration refonn spot- . 
lighted the unlikely alliances 

. and unpredictable stands of 
Republicans and Democrats, 
liberals and conservatives. 

The vote on a watered-down 
biII came as Republican presi
dential candidate Pat Buchan- , 
an crusades against both lIIejpll 
and legal Immigrants. He 
wants a five-year moratorium 
on most I. Immigration. 

But Rep. Howard Bennan, 
DCalif., says; "Eight out of 10 
Americans polled .say, 'Deal 
with the problem of iIIeg8I 1m-

Supporters of turning away 
lejpll Immigrants argued that . 
they bring pr:oblems for. the 
United States, too. 

"A fUndamental problem In 
our current immigration ~ 
tern is that more than 80% of 
all lejpll Immigrants are now 
admitted without reference to 
their skills aitdeducation," said 
Rep. Lamar Smith, . R-Texas, 
head of the House Immigration 
subcommittee. ' 

President Clinton opposes 
the House bill because It 
doesn't go far enough to protect 
Americans' jobs. . 

The White House pushed to 
delete limits on legal Immigra
tion, but the margin of victory 
came from RepubllClll1S, espe
cially freshmen, Influenced by 
arguments that lejpll Immigra
tion .is good for the economy 
and a vote against it is a vote 
against economic growth. 

The Christian CoalItion add
ed Its voice, saying a vote to reo· 
duce lejplllmmigration by bar
ring family members abroad 
from joining relatives here Is 
anti-family. 

,His spokesman, Mike ~ The House bill, 1A 

Company fined 
$1.5 million 

The Immigration and 
Naturalization Service fined 
a cleaning and ma1nteJiance 
company a record $1.5 mil-
lion. . 
Colin Cares Inc- was cited , 
for more than 150 Instances 
of knowingly hiring lIIejpll 
aliens and 2,500 Instances of 
falling to maintain required 
records; The company said 
most of the charges stem 
from "paper mlstakes. ... 

i 
I 



CAMPAIGN .'96 
Buchanan could ,make it 
a four-candidate field 

With the Republican nomination all but settled and Ross 
Per~t leaning closer to a third-party bid, talk is growing of a 
possible fourth candidate - Pat Buchanan. 

Buchanan fueled speculation Thursday by saying he 
would convene supporters alter next Tuesday's California 
primary to detennine his next move. . 
• "We're going to listen to all options," Buchanan said in 
Santa Ana, Calif. "We're going to talk about what they be-

. lieve we should do and where we should go." 
. The Associated Press, meanwhile, 

reported that Buchanan's campaign 
is actively considering an indepen
dent run: the report cited three IIIl
named Buchanail aides, one of whom 
said four Buchanan advisers, includ·. 
ing campaign manager and sister 
Bay Buchanan, are "four-squarebe-
hind the idea" . . 

Bay Buchanail' talked about. a 
third-party bid last week at lunch 

--. with Howard Phillips, a member of 
Buchanan: Uncle- the U.s; Taxpayers Party's executive 
. cided on 'options' committee, a third Bide said. 

= R 

The Taxpayers Party announced 
Wednesday that it would try to put Buchanan on the No
vember ballot across the country. Bay Buchanan said then . 
that her brother was committed to running as a Republican 
through the convention but that no decision had been made·· • 
on the offer.. .. . 

Asked three times Whether he was considering a third. 
party run, Buchanan would not llatly say DO. He said he 
would discuss his options with supporters, and he insisted 
that he intends to "reshape the Republican Party." 

Neither Bay Buchanan nor Phillips returned calls Thurs-
day seeking comment . 

Buchanan also said that he plans to mail letters to 125 000 
supporters next week asking. for advice on what steP he 
should take next 

WHO IS HE, DO WHY IS HE FOR DOLE? RiB;. 
Perot's former running mate, retired admiral James Stock. 
dale, will be a Republican delegate from California for Bob 
Dole this time around. "That's the way it is, " Stockdale said 
in San Diego. "I like Ross, but I want Dole to be president 
That doesn't mean there's anything amiss between us. I had 
to go on with my life and (Perot) had togo on with his. • 

···rve been a Republican all my life. That was my only 
excursion away, and now I'm going back home," said Stock
dale, remembered for his opening debating line in 1992: 
"Who am I and why am I here?" 

TIle canrfldates' weekend ... 
DEMOCRAT: President CIInIDn - Today: White House. Sa1ur. 
day: CIncinnati, meets with young people, Xavier University speech, 
Democratic lunch; Columbus fund..raiser. Sunday: Washington. 

REPUBUCAN: 
• Pat Buchanan: Today: Hollywood, Calif.; Bakersfield, Calif . reDy 

at Big F~ Fairgrounds, Fresno, Calif. Saturday: Modesto, S8aa
mento, Pinole, San Francisco, San Jose, Calif. Sunday: Ventura, Car
pentaria, Santa Barbara, Calif. 

• Bob Dole: Today: Pico Rivera, Calif.; San Diego. Saturday, Sun-
day: Schedules not avalable. . . .. 
campaign updates all weekend ·on USA TODAY Online: 
http://www.usatoday.com 
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Conventional· 
wisdom is 
challenged 
By Richard Benedetto . 
USA TODAY 

of time and a 
lions of dollars 
president," be 
know why the 
doing so 

Another 
harm 

california, ~~:'~~~~~ for him -is an 
. run by consumer 
Ralph Nader. 

Anindependentrunforpres- A USA TODAY ICNN 
ident this year by Ross Perot. Gallup poll taken last weekend 
doesn'1" necessarily spell doom: shows Clinton would win a two
for Republican Bob Dole, .the· way race with Dole by 12 
latest USA TODAY ICNN I points, if the election were to
Gallup Poll shows. . day. The poll shows Clinton 

And some analysts and strat· - - -"- _. --... -
egists believe Perot could dam- would beat Dole by 11 points in 
age President Clinton by rIIIl- a three-way race. Perot would 
Ding again. puliS points from Qinton and 7 

At worst, it's a wash. . points from Dole. 
The belief that a Perot Whlte· The poll shows a majority ~f 

House run· assuies Clinton a· ·those who voted for Perot m 
second term has long beengos- 1992 DOW say they would back 
pel among political observers. Clinton. That runs contrary to 

Perot on the ballot, the thesis the cIaIin that Perot voters nat· 
says, siphons off critical votes i urally favor. the GOP. 
thilt otherwise might go to· In fact, 1992 exit polls 
Dole. That would band Clinton • showed Perot voters were only 
another under-5O% victory. i slightly more likely to back 

"My Democrat friends have President Bush over Ointon if 
worn out two sets of knee pads only those two had run. 
praying for Ross Perot to run," . - Yet Barbour calls Perot 
says GOP Nationill Committee . "CIintcin's best hope." He notes 
Chainnan Haley Barbour. - -- "_. ---

But American University po- that two of three Perot voters 
litical scholar Allan lichtman voted GOP in the 1994 congres
notes that "historically, third- sional elections,· and concludes 
J?811Y candidacies are bad for those same people would vote 
inannbents." Bush lost when for Dole absent Perot . 
Perot ran in 1992. And .nmmy "On most issues - balanced 
carter lost when John Ander- budget, tax cuts, Medicare and 
son ran in 1980. welfare reform - Perot voters 

Anderson said it is "too ear- agree with us," he says. 
Iy" to draw conclusions about Pollster Gordon Black, a for· 
what might happen this time. mer Perot adviser, says Perot 

Perot said Tuesday he would will pull votes from both sides 
about equally because Perot is 
a "true cen1rist" run for president again if his 

Reform Party drafIs him. He 
will discuss his plans tonight on. 
CNN's I.mry King Live' .. 1, . 

A third-party run,. Lichilnan 
I says, usually signals broad dis
satisfaction with the way tile 
president is gOverning. 

And the third-party candi
date usually attacks the inc:um
bent rather than the challeng
er, lichtman says. That forces 
the incumbent to run against 
two challengers. He recalls 
Perot and Clinton hammering 
Bush in 1992. . 

"I would think Bill Clinton· .--
would prefer going one-on-one 
with Dole. Perot throws a very 
unpredictable factor into the 
mix," lichtman says. 

James Carville, a key· CJin. 
ton strategist, agrees. He wor· 
rieS that Perot would pull away 

. disgruntled lower-income vot
ers who might otherwise be in
dined to vote Democratic. 

And he wornes about the ef· 
. feet Perot might have in indus..... 

trial Midwestern stateS, where 
the race is likely to be close. 
Carville would prefer just one 
candidate attacking Clinton. 

"Perot is going to spend a IQt. 

Democratic pollster Celinda 
Lake says Clinton wins with or 
without Perot But Perot and 

Dole would split the anti· 
Clinton vote. 

"The sad thing is that Perot 
will deny the president a solid 
majority and make it harder to 
govern," Lake says. 

Georgetown University polit. 
ical scientist Stephen Wayne 
says, "If Republicans fear 
Perot, it is only because of the 
weakness of their capdidate." 

And lichtman suggests that 
with Dole rated an underdog, it 
might help to have Perot run. 

"When· you're behind you 
need something to scramble 
things up," he says. 



Times fint-eciition Page 1 for Frid~y, 
1996: 

1: There may never have been a more dangerous place 
a cop than the gritty streets of Belfast; across 25 

bloody years, officers of the RoyaI Ulster Constabulary 
were murdered at an.average of one a month, and they were 
not incidental victims of crime but carefully chosen 
targets of terrorist assassins who stalked them on the job 
and at home.· (ULSTER, moving Friday). 

Cols 2-4: Moving to end the biggest work stoppage to 
rock the auto industry since 1970, General Motors Corp. 
and the United Auto Workers union reach a tentative 
agreement to end a 17 -day local strike that shut down most 
of the automaker's vehicle Production in North America. 
(With art). (GM-TIMES, moved). 

Cols 5-6: The House nears a fuiaIvote on legislation 
authorizing a tough crackdown on illegal immigration. but 
strikes from the bill a series of prOposed .new 
restrictions on the number and type of immigrants allowed 
to enter the country legally. (IMMIG-TlMES, moved). 

Above fold: 

Col 4: California reSidents are increasingly confident 
in the stste's rebounding economy, but their sentiment has 
yet to translate into higherpopuIarlty for Gov. Pete 
Wllson or thestste Legislature, a new Los Angeles Times 
Poll has found (POLL, moved). . 

Col 6: In an election year, hot issues rival produce as 
California's leading export; and, just as the rest of the 
country ultimately came to share the tax -slashing spirit 
of Proposition 13, the House vote seeking to ban illegal 
immigrantoB from public schools suggestS that America as a 
whole is beginning to share· California's obsession With 
immigrants. (iMMIG-REACT, moved). 

Below fold: 

Col 3: Consumers revolt against British beef after the 
. government concedes there may be a link between what is 

known as mad cow disease and the deaths of 10 people from 
. an incurable brain disorder. (MADCOWS-TIMES, moved). 

.. Cols 5-6: After a campaign that began With virtually 
none of the leading Republicans eager to discuss abortion 
With several, in fact, urging the party to reduce its 
emphasis or seek new approaches on th" issue the battle 
for the nomination has reestsbliShed the central position 
of anti-abortion activists Within the GOP coalition, many 
analysts say. (CAMPAIGN-ABORTION, moved). 

Bottom of page: 

Cols 1-2: Setting up another veto confrontation With 
President Clinton, a dozen Senate Democrats join forces 
With a majority of Republic8ns to pass legislation that 
wouid limit the amount of money awarded in product 
liability lawsuits. (LEGAL, moved). 

Cols 4-6: Around the district attorney's office, 
they're calling it: "Menendez n: The Wrath of Conn." 
Now. thst Deputy Dist. Atty. David P. Conn has won· a big 
one first degree murder convictions against the Menendez 
brothers he has grabbed the spotlight in an office where 
Winning major cases has been difficult .. (With art). 
(MENENDEZ-DA, moved). . 

/ . .. _----------

CHnton Vows Veto if HOUle Repeals Assault 
Weapons Ban(Washn)ByJanet Hook= (c) 1996, 
Los Angeles .Times= . 

WASHINGTON In an awkward twist to Republicans' 
campaign theme of "promises made, promises kept," the 

_ House of Represeniatives is scheduled to vote Friday on a 
controversial measure to repeal a two-year-old ban on certain 
assault weapons alloWing GOP leaders to make good on a 
longstanding promise to the National Rifle Association and its 
allies in Congress. 

The vote will put an election-year spotlight on an 
issue that many moderate R,epublicans had hoped to avoid 
and that Democrats seized as an opportunity to portray 
the GOP as being in the poCket of the gun lobbY. 

"The extreme elements of the Republic.an party are 
giving in to tj1e NRA," said House Minority Leader Richard 
A. Gephardt, D-Mo. 

It is an issue that starkly divides President Clinton 
from his rival for tht: presidency, Senate 
Majority Leader· Bob Dole, R-Kan. 
!i, Clinton is a ~ supporter of the weapons ban and 
has promised to veto its repeal. 

"I believe it would be deeply wrong for Congress to 
~ this assault weapon ban, " Clinton said Thursday .. 
."It doesn't need to be voted on in the House or the 
&mate and if it is passed, I will veto it . 

Dole Thursday reiterated his sUpport for repealing the 
weapons ban. "It is clear to me that the so-called 
'assault weapons' ban does not do that, and is simply a 
public relations exercise, not effective policy: Dole 
said in a ststement , 

But at a time when Dole is beginning to tum his 
campaign focus from the party faithful who vote in GOP 
primaries to the generiu election, 1!.e is clearly in no 

. hurry to bring the contentious issue to a vote in the. 
Senate. 

"It's not apriority: Dole said, adding later that 
he would "confer With JIlY colleagues on the best course of 
action" after the House vote. 

Sen. Dianne Feinstein, D-Calif., a leading proponent of 
the assault weapons ban, promised to stsge "the mother of 
all filibusters" against the repeal measure if it comes 
up in the Senate. 

Even House Republican strategists privately express· 
discomfort about the impendirig debate. 
. "It's promises made, promises kept," said a top House 
GOP ieadership aide, sardonically referring to 
Republicans' election-year claim that theY have delivered 
on their 1994 campaign proDlises. "Nobody's thrilled about 
doing this, but they gave their word; It's not a good issue 
for us." 

At issue is a 1994. law that banned the sale and 
possession of 19 semiautomatic, assault-style weapons. 
Proponents of the measure said it was needed to outlaw 
deadly weapons that have no place on the streets or in 

. recreational use. " You won't fmd them in a duck blind or 
at the Olympics: said Attorney General Janet Reno, who 
estimated that the number of assault weapons traced to 
crime dropped 18 percent since the law took effect 

.. But opponents of the ban say it is an infringement of a 
citizen's constitutional right to bear arms and argue that 
the law has been ineffective at kCeping the weapons out of 
the hands of criminals. They Say gun manufacturers can 
easily· evade the ban by making slight changes in weapons. 

Clinton, GOP Agree to Higher Social Security 
Earnings Limit (Waslin)8y Robert A. 
Rosenblatt= (c) 1996, Los Angeles Times= 

WASHINGTON One million workers over 65 who work 
will be permitted to keep a larger share of their Social Security 
benefits, sources said Thursday, as President Clinton and the 
Republican Congress prepare to give them an election-year 
gift. . 

The annual limit on how much a person can eam Wit,hout 
losing retirement benefits will jump from the $11,520 now 
to ,$30,000 in the year 2002, Clinton and GOP· leaders have 
agreed. The change is a liberalization long sought by 



advocates for senior citizens. 
The ceiling would rise to S14,000 this year, providing 

an immediate boost" during the political season. The 
measure, which was still under negotiation Thursday; is to 
be attached to the bill extending the federal debt 
ceiling, a vital piece of legislation that has bipartisan 
support. 

The cost, an estimated 57 billion over seven years, 
would be made up by curtailing Social Security disability 
benefits and special low-income payments to approximately 
150,000 persons who are disabled because they are 
alcoholics or drug addicts. Social Security also would 
reduce payments to some stepchildren who are receiving 
survivors benefits. . 
_ Senior citizens groups are enthusiastic about the 

changes. "We have been working 01;1 the earnings limit for 
many, many years," said Evelyn Morton, legislative 
representative for the American Association of Retired 
Persons. ~'We have watched one house or the other pass an 
increase in the limit only to watch it die in 
conference," she said. 

(Begin optional trim) 

The AARP, with 32 million members, "believes 
middle-income beneficiaries should be able to earn more 
without losing benefits," she said 

The change in tiNl law is likely to be a "win-win" 
situation, for beneficiaries and for the government, which 
will collect additional taxes from those who decide to 
work more, said Martha McSteen, president of the 6 million 
member National Committee to Preserve Social Security and 
Medicare. 

Many older persons have economic pressures to work, she 
said. They range from escalating health costs to helping 
their own parents in a nursing home to helping 
grandchildren. "The time has come to recognize that 
lifting the earnings ceiling is a good thing to do," 
McSteen said. 

(End optional trim) 

-The House passed a bill lifting ~e ceiling last year, 
but there has been no Senate floor action. The federal 
debt-ceiling legislation will include legislation by Sen. 
John McCain, R-Ariz., called the Senior Citizens Freedom 
to Work Act that has been approved by the Senate Finance 
Committee. 

Under current law, the earnings ceiling for personS age 
65_~0 69 is Sl1,520 a year. Workers lose 51 in benefits 
for each 53 in wages and salary above the ceiling. The 
proposed legislation would raise the ceiling to 514,000 
for this year, and another 51,000 annually until the. end of 
the century. It would rise to 525,000 in 2001 and $30,000 
in 2002. Then, it would be indexed each year, as it is 
now, to rise along with the average iDcrease in wages in 
the U.S. economy. 

The proposed change would not affect those under 65 who 
receive benefits, .such as workers who retire early, widows 
or other survivors. They can earn up to 58,280, and lose 
SI in benefits for every 52 in earnings above the ceiling. 

There is no restriction for persons 70 and older. They 
receive full retirement benefits regardless of their 
earnings. 

About I million persons between 65 and 69 who are 
working have earnings in excess of the current limit. It 
applies only to wages and salaries. There is no impact on 
money from private pensions, Stocks, bonds and other 
investments. 

Dozen Senate Democrats Side with GOP on 
Litigation Reform (Washn)By Elizabeth Shogren= 
(c) 1996, Los Angeles Times= 

WASHINGTON Setting up anotlier veto confrontation with 
President Clinton, a dozen Senate Democrats joined forces 
with a majority of Republicans Thursday to pass 
legislation that would limit the amount of money awarded 
in prodUct liability lawsuits. 

But the 59-40 margin of approval was not 
override the veto that Clinton has promised. 
opposition reflects, in part, pressure from trial 
who are among his biggest contributors, and fears 
could lose votes in November to Green party ciulldi~lal 
Nader who has fought the bill if he signs the product 
liability bill. 

The bill, which includes provisions contained in the 
House GOP's "Contract With America," would cap punitive 
damages in most product liability cases at 5250,000 or 
twice the compensatory damages, whichever is larger. 
BuSinesses with fewer than 25 employees would be liable for 
the lesser of the two. 

The legislation, which is expected to passin the 
House, became 
a battleground for powerful interest groups, with trial 
lawyers on one side, and businesses and their insurers on 
the other. -

Before the Senate passage, Clinton signaled that he 
would like to sign a modified version of a product 
liability bill, in an apparent attempt to avoid any 
appearance of kowtowing to lawyers during the pre-election 
season. 

But _both supporters and opponents of the measure were 
skeptical that it could be altered- enough to please the 
president, while retaining enough votes to pass in both 
houses .. 

"Whether that is possible I don't know," said· Sen. 
Joe Lieberman, D-Conn. "This was such a delicate 
balance." . 

Agreement was so hard to reach that the House and 
Senate conference committee labored 10 months to reconcile 
the differences between their versions of the bill. 

The product liability measure is one of several popular 
initiatives that Congress intends to offer up to Clinton 
this year, despite veto threats. 

"It's in their interest to send things to the 
president that are just an inch off what the president can 
sign," said Sen. John Breaux, D-La., who opposed the 
measure. "Then he vetoes it, and they think they have a 
political issue." 

The measure's sponsors said their intent was to reform 
the product liability laws to protect business and 
iilsurance companies 
and by extension the consumers they serve by making it 

m\lCh harder for juries to award excessive punitive 
damages. 

"What we have tried to do ... is to make a fair 
reasonable balance between the interest of consumers and 
business," said Sen. Jay ROCKefeller, D-W.Va., a sponsor 
of the legislation. "This· is fair. This is the way 
America ought to work. I can only pray that the president 
will sign it." \ 

(Begin optional trim) 

Sen. Slade Gorton, R-Wash., who managed the legislation 
on the floor, said that the present system is .. a lottery 
for plaintiffs and a bonanza for those who represent 
them." 

But opponents of the measure argued that the 
possibility of business-busting product liability suits 
has forced manufacturers and retailers to be more 
responsible and have made America a safer place. 

"Punitive damages have disciplined these businesses," 
Sen. Ernest Hollings, D-S.C., said. "That's why we're 
getting the recalls. Punitive damages is one of the things 
that has given us safe products in this land.· 

(End optional trim) 

In order for the president to embrace· product liability 
legislation, according to a senior administration 
official, the measure would have to give judges the 
authority to waive the cap on punitive damages. The 
measure passed by the Senate allows judges such 
discretion, but only in exceptional cases, which !he 
Clinton administration considers too limited. 

The administration also opposes a provision in the 



that when several companies are 
damages, 

can only be charged the share of damages 
to its share of the responsibility. For 

a store sells a defective widget and a court 
store bel:lfS 10 percent of the responsibility for 

'dalnag,e, it can only be held responsible for 10 percent 
of the damages, even if the manufacturer has gone 
bankrupt and cannot pay. ' 

"I've s8i.d all along that there's legislation in this 
area that 
I would sign," Clinton told reporters at the White House 
Thursday. "There are some changes that I think are 
relatively modeSt that would permit me to sign it" 

House Approves Tough Crackdown on Blegal 
Immigration (Washn)By Marc Lacey= (c) 1996. 
Los Angeles Times= 

WASHINGTON The, House overwhelmingly approved a 
tough crackdown on illegal immigration Thursday night, but 
struck from the bill a series of new restrictions on the number 
lind type of legal immigrants allowed in the country and 
rejected the admittance of 250,000 foreign agricultural workers. 

The bill, on a vote of 333-87, would further restrict 
- public benefits for illegal immigrants, increase penalties 

for smugglers and document counterfeiters, 'and' boost 
boi-der enforcement by adding 5,000 more agents and 14 
miles of triple fencing near San Diego. 

The most contentious aspects of the legislation would 
allow states the option of denying free public schooling 
to undocumented students, would increase cooperation -
between local law enforcement officials and the 
Immigration and Naturalization Service, and would 
permanently ban those who violate immigration laws from 
ever legally entering the country. 

Although most legal immigration restrictions were 
removed, the bill would Still cut public benefits for . 

, legal immigrants and make their sponsors fmancially 
responsible for their well-being. 

"Americans got the whole loaf on illegal immigration 
reform and half the loaf on legal immigration reform," 
said Rep. Lamar S. Smith, R-Texas, putting the best face 
on the breakup of the bill' he sponso~d. "Three-fourths 
of a loaf tastes pretty good." 

The bill pleases neither immigrant rights groups nor 
,strong foes of illegal immigrants. The h8rd-line 
Federation for American Immigration Reform announced its 
opposition to the bill Thursday after lawmakers stripped 
legal immigration reform and weakened worker verification 
provisions., , 

"Despite a variety of high-minded sounding attempts to ' 
reform immigration policy, Congress with the full support 

, of a do-nothing administration is on its way to passing 
another bill that may only make things worse," said Dan 
Stei!l, executive director of FAIR.. 
'lli~ last-minute change, lawmakers eliminated the 

prOlsed 30 percent cuts in the number of legal immigrants 
an4'~iejected a plan to disallow siblings and adult 
children of u.s, citiZens frQm receiving family visas. 

(Begin optional trim) -

The move to excise legal immigration reform from the 
• bill was a blow to those Who argued that foreign workers 
were reducing wages and taking jobs frOm U.S. citizens. 
The reform was also aimed at reducing the huge backlog of 
immigrants seeking to join family members here by 
eliminating adult children and siblings from the 
,eligibility list. 

Backers of legal immigration argued that those Who come 
into the country legally help the U.S. economy. They said 
restricting the reunification of families runs counter to ' 
the country's long immigrant tradition. 

(End optional trim) 

"In a country of 260 million people, 700,000 legal 
ii:mi:Ugrants (a year) is not an exorbitant amount," said 

Rep. Dick Chrysler, D-Mich., who argued for deleting many 
of the proposed changes in legal immigration. "We are all 
immigrants or descendants of immigrants." 

He Was aided by a bipartisan coalition of groups, 
ranging from labor unions to the Christian Coalition. The 
238-183 vote to retain current immigration levels now 
capped at roughly 700,000 people per year cut deeply 
across partisan lines. 

The elimination of legal immigration reform from the 
bill decreases significantly the chances that the House 
will address the issue this year. Already, the Senate 
Judiciary Committee has voted to consider legal and 
illegal immigration in two separate bills. The Senate is 
expected to approve a similar illegal immigration bill 
next month. 

on illegal immigration, the House bill aims to tighten 
security at the border but acknowledges that some people 
will still elude the new agents and barriers there. ' 

Other provisions would make it more difficult for 
, illegal immigrants to fmel work and receive government 

benefits. And deportation procedUres would be streamlined ' 
to remove the undocumented, especially those who committed 
crimes. " 

The bill would reduce the 30-odd identification 
documents that immigrants can now present to employers to 
just six. And it would treat those who forge immigration 
papers like counterfeiters of U.S. currency. 

The ' legislation, calls for a pilot program that would 
allow participating employers to check the immigration 
status of new hires in a government database. To defuse 
opposition from businesses and civil libertarians who call 
it intrusive, the program is voluntary. 

The bill would forbid undocumented parents from ' 
receiving government benefits even if their children are -
U.S. citizens, a provision critics called "anti-child." 
Current law forbids illegal immigrants from receiving 

, benefits for themselves but allows parents to receive the 
benefits for citizen children. 

(Optional add end) , 

Lawmakers ~ejected an effort to create a special visa 
for as many as 250,000 temporary foreign agricultural 
workers. 

Farmers worried that the immigration crackdown woUId 
deplete them of many workers who now are using. fraudulent 
papers. Government studies estimate that anywhere from a 
quarter to half of all farm workers are illegal 
immigrants. 

The United States already has a limited "guest" 
worker program, started under the 1986 immigration bill, 
that allows farmers to bring immigrants to the 'country for 
temporary work assignments. But those so-called H-2A'visas 
are viewed by farmers as overly cumbersome and are little 
used. Last year, 400 sheepherders were the only guest 
workers in California under the program. . 

The proposal raised the ire of migrant workers' groups 
. trying to improve working conditions in farming. 

megal Immigrants' Issue Goes Nationwide By 
Amy Pyle and Patrick McDonnell= (c) 1996. Los' 
Angeles Times= 

In an election year, hot issues rival fresh produce as 
California's leading export. 

And, just as the rest of the United States ultimately 
came to share the tax-slashing spirit of Proposition 13, 
Wednesday's House ,vote seeking to bar illegal immigrants 
from public schools signals that ~erica asa whole may be 
picking up California's obsession with immigration. 

In fact, the congressional measure offered by Rep. 
Elton Gallegly, R-Calif., which clones a key tenet of 
California's Proposition 187, may pUsh immigration to the 
fore in this year's presidential election. . 

A spokesmim 'for the likely Repubican nominee, Kansas 
Sen. Robert Dole, dodged the issue Thursday, saying the 
Senate majority leader needed more time to focus on the 



issue, which currently is not part of the' U.S. Senate's 
version of the immigration reform bill. 

President Clinton's spokesman branded the Gallegly 
amendment "nutty" and all but said the chief executive 
would veto any immigration bill that contained it 

But architects of the California initiative approved 
more than ' 

a year ago but stymied'in federal court rejoiced that a 
national debate on their issue would hasten the question 
to the, U.S. Supreme Court, which in its more liberal days 
ruled that such discrimination was unconsitutional. 

.. This has tremendous potential .... It shows that 
people now have some guts to deal with a problem that 
should've been dealt with a long time ago," said Alan 
Nelson, the former U.S. Immigration and Naturalization 
Service commissioner who helped craft the California 
proposition. 

Leading constitutional scholars agreed that the Supreme 
Court's current conservative majority might end up· 
overturning a decision crafted by the century's leading 
liberal justice, the retired William J. Brennan Jr. 

Those who fought Proposition 187, while confident the 
congressional amendment ultimately will fail, nonetheless 
fear that the renewed attention to the issue will fuel 
anti-immigrant sentiinent across the nation. 

"This raises the level of acceptability of all kinds 
of overt and virulent immigrant bashing," said Martha 
Jimenez, San FranCisco regional counsel for MALDEF, a key 
anti-187 litigant •• It is the worSt kind of bullying 
because it ... goes after the most innocent and vulnerable 
population among us." ' 

For the proposed law's targets, the news of Proposition 
l87's federal incarnation was discouraging. In Los Angeles 

'Thursday morning, Gladys Fuentes' voice rose in outrage as 
she walked her 7-year-old daughter to a school near 
downtown. 

"Education should not be something political," said 
Fuentes, who came to the United States illegally from 
Honduras foUr years ago seeking better medical care for a 
sick son. "We are humans and we keep this country going. 
... Do they want an ignorant citizenry?" 

Still, opinion on the question remains deeply divided, 
even among Latinos, including another Logan second-grade 
parent who applauded the federal amendment: "Too many of 
them are coming over and crowding things up," said the 
woman, who identified herself only as Maria. "They know 
everything's free here and ... if it wasn't, they would 
stay home. it . 

But underlying the current debate is another mote 
focused campaign being wag~d by California's illegal 
immigration opponents and their legislative allies, who 
hope to overturn the landmark 1982 Supreme Court ruling 
that made it illegal to deny public education because of 
immigration status. 

In that close, 5-4 decision Plyler vs. Doe the 
Supreme Court struck down a 1975 Texas law that cut off 
state funds for schooling illegal immigi-ants. 
Acknowledging that education is not a "fundamental 
right," the Supreme Court nonetheless cited its 
"fundamental role in maintaining the fabric of our 
society" in concluding that the Texas statute violated the 
Equal Protection Clause of-the 14th Amendment 

Explaining the majority opinion, Brennan wrote: "It is 
difficult to understand precisely What the State hopes to 
achieve by promoting the creation and perpetuation of a 
subclass of illiterates within our boundaries, surely 
aQding to the problems and costs of unemployment, welfare 
and crime." 

Following passage of Wednesday's House amendment, 
however, two leading constitutional sCholars Kenneth 1. 
Karst of UCLA Law School and Akhil Amar of Yale Law 
School 
said the Plyler decision is on increasingly shakey 

grollDd. 
"This is not the same case," said Karst, author of 

"B~longing to America: Equal Citizenship and the 
COhltitution," which details how the notion of equality 
de\i~loped in the United States. 

',7he court has been very deferential to Congress in 

CODgress' regulation of aliens," Karst said. 
question is whether that kind of deference 
this case." 

Changing social conditions and the current 
conservative cast alsO could playa role, said Amar, 
Yale professor. 

At the time of the original ruling, for example. 
Brennan wrote, "There is no evidence in the record 
suggesting that illegal entrants impose any signficant 
burden on the state's economy." 

Studies used to promote Proposition 187, however, 
maintain that is no longer true. For example, California 
Gov. Pete Wilson and other Proposition 187 advocates 
estimated that almost S2 'billion is annually expended in 
educating more than 350,000 undocumented state youngsters 
about 5 percent of the state's public school enrollment. 

Immigrant advocates say those figures are wildly 
inflated, but, anti -illegal immigration activists believe 
such "pocketbook" considerations are winning them 
converts. 

"It's about time Congress said something about all 
these illegal alienS who are bankrupting our school 
system," said Barbara Coe; chairperson of the California 
Coalition for Immigration Reform, an Orange-County based 
umbrella group that was instrumental in getting 
Proposition 187 o~ the ballot 

(Optional' add end) 

Meanwhile, attorneys working in the anti-187 legal 
battle vow to expand their fight to include any state that 
takes up the congressional mandate and passes its own law 

. barring undocumented students from public schools. 
"There would a line at the courthouse" 'seeking to 

block any such attempts, predicted Mark Rosenbaum, of the 
American Civil Liberties Union of Southern California, 
co"lead counsel in the legal challenge to Proposition 187. 

And anyone of those cases could be the springboard to 
the U.S. Supreme Court, observers say. 

Even if some future court overturns Plyler; the 
logistics of enforcing a ban on illegal immigants would be 
mind-boggling in a school district like Los Angeles 
Unified. The massive school system, rivaled only by New 
York City in size and diversity, has also consistently 
maintained a philosophical arid legal opposition to 

. Proposition 187. 

Senate Votes to Overhaul Western Grazing Laws 
(Washn) By James GerstenZang= (e) 1996, Los 
Angeles Times= 

,WASHINGTON The Senate Thursday approved a major 
overhaul in the laws governing the multimillion-dollar business 
of grazing cattle and sheep on federally owned lands across the 
West. But it rejected a plan that would have brought a 
seven-fold increase in the fees charged to some of the nation's 
largest ranches, including those owned by major corporations. 

Critics complained that the measure will force federal 
agencies to disregard environmental considerations in 
determining how ranchers may use the 270 million acres 
they manage in the West. And, they said it will freeze the 
public out of the decision-making process while elevating 
the role given to ranching interests. 

"It turns the privilege of grazing on public lands 
into a right That's a fundamental change," said Sh.8.ron 
Buccino, a staff attorney of the Natural Resources Defense 
Council, a private environmental group. 

The vote was 51-46. The bill, which Senate Minority 
Leader Thomas A. Daschle, D-S.o., said was likely to be 
vetoed by President Clinton, has not yet been considered 
by the House of Representatives. 

Earlier, the Senate turned aside a measure propoSed by 
Sen. Dale Bumpers, D-Ark., that.would bave raised the fee 
charged to ranchers to run,livestock on federal land from 
approximately S1.35 per animal on each acre to S2.00 
still well below the costs charged for use of state-owned 
and,private land in the West. The measure that was 
eventually passed imposes an approximately 50-cent 
increase. 



beats Texas Tech, 98~90/ Bl 

WASHINGTON, D.C.; 

Hillary denies role 
in firing trav~l staff 

, I 

25-page statement made under oath 
By Paul Bedard 
TIt( _S>tHOTClN TIMES 

'First lady HiUary Rodham Clin
ton last night issued a blanket de-

· nial that she ordered the May 1993 
firings of White House travel of
flee employees, despite testimony 
from aides that hel' demands 
sparked the "'n'avelgate" affair. 

In a carefully worded. 2S-page 
sworn statement to a House panel 
investigating the sc:dndaJ., Mrs. 
Clinton said she "bad DO decision
~g role with regard to the re
moval of the travel office employ
ees on May 19, 1993." 

H~ she said that if suspi
cions of travel offiCe mismanage
ment turned out to be true. the fir-

~~~":~~cb~ 
could include,' if necessary and 

=-~~~r.,;emj= 
would DOt be blamed l'or coodoD
ins any existing C&SCBl misman
agemen,t problems. even though 
the tI'avol olfice employee$ bad 
been /hired by previous adIninb
trationa." Mrs. Clinton said in a se
ries of notarized 8I1SYr'US. 

The HouseGovernmeotReform 
,and Oversight Committee submit-

ted 26 questions about her role in 
the affair after David Watkins; the 
former White House director.of 

see HILLARY, page Al2 . 
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Bill limiting· liability suits 
passes Senate, faces veto 
Clinton hit for changing position to appease lawyers 
Bv warren P. Strobel 
"" ...... m .. "_ 

The Seaate yesterday passed a 
biD aimed at c:url>ing abusesiD 
lawsuits over faulty products. but 
the S9-4O Ially reo abort of the 
votes needed. to Override President CIin_~ ___ _ 

"" CIinIDn ,;g"aIed yes1On!ay 
that he would lib to avoid being 
seen as blocking. the reform. say
ing he could sign the measure if . 
Congress mal<es "some cbaDges 
thatlthinkarere1ative1ymodest." 

But proponents of the m~ 

Immigration 
bill appl'Olled-, 
lho_ ...... lIstirst 

major ImrnIrJ'BIiOn bill In a _. voting 33H7 II> crack 
down on Illegal atiens. A:J ' 

warnecl that it is tOo late 'to'alter 
leCislation that bad been carefully 
crafted with the White House's 
participation. ' 

Sen. Josepb L LIebemum, CAm
necticut Democrat and a cham· 

pion of the measure. said in 8 tele
phone inlerView that' the While 
House bad . giVl:l1 UiDdications in 
the last 24bours thatthepn:sident 

, 'would Iiko II> sip • product 1labU-
ity bIll." . , 

Yet be warned: ""We'Ve ~ 
aDaed • lot II> gOt this biD ••• An4' 

.there's not a,lot fartbe.r we can go 
, II> S1jll bold the votes [needed l'or 
passage]". • 

The supporterS of the liability
reform. bill _ which would Umit 

,jury awarda II> plaintiff. _ 

... LIABILITY, page AI,2 
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Whitewater judge 
chides prosecution 
By Hugh Ayneswonh ---LIn1.E ROCK. Ark. - The 
judge in tbe Whitewater-related 
trial. of Gov. Jim GUY 1bcker Jun 8iid suSan McDougal yester
day rejeeted defense motions to 
strike the testimony of a govern
ment witness who gave conflicting 
evidence to the Internal Revenue 
5ervicc. 

U.S .. District, Judge George 
· .Howard Jr. ruled that Lisa Auns-
· paugh Thompson, 8 fonner em

ployee of Madison Guaranty Say-
· mgs and Loan Association. may 

contil'lue with ber testimony, say
ing defense attorneys can use 

· newly found information about her 
: during cross-examination today. 

appears;, 
students, 
vanish 
Parents empty 
school in District 

of the ehiI
were gone," D.C. sehool·SYS

tem spokeswoman Beverly LoIten 
said. ... 

About 8 a.m., SteVen Roseman. 
an assistant principal at Ferebee 
Hope Elementary School, anived 
for work. As be entered the build
ina. he heard someone running })e. 
hind him, turned and saw a teen
ager with a gun. Ms. Lofton said. 

Judge Howard had stopped the 
'Proecedings yesterday and or
dered prosecutors to explain why 
they d.id not disclose 8: tax audit 
that Mr. McDougal's attorney, Sam 
Heuer, said proves that Mrs. 

·Tbompson bad lied on the stand. 

". . . . 

Mr. Roseman fled into the 
school He was .not banned 'or 

. robbed, Ms. Lofton said. Police 
found no sign of the gunman, Offi
cer Kenny Bryson.said. 

The incident came 8 day after 
two janitors at the school were 
robbed at )k Heuer contended that the 

, govemmcnt had Dot turned over to 
him information about tax liens 

: against Mrs. Thompson, ·who had 

Achille Lauro killer likely fled to Alg~ria ' 
:e~r Th,.:e:..,-__ ,~ __ :::::-~, -~.o-::p".m., 
shortly after school let out, by two 
maskedmcn. · restified earlier about her role as 

an occa.s:ional decorator for the 
McDougals in 1984.and 1985 when 

'Furloughed terrorist used documents from U. S_ to escape 
The school. whicl:l normally has 

one security oaicer. will have 
_ guards today and possibly · they ran Madison. The McDougals 

are former business partners of 
President and Mrs. Clinton. 

According to an IRS audit. Mrs. 
Thompson,32. said she had a Mad
ison checkiitg account and agreed 
to pay ·more than $58.000 in back 
taxes for 1985 and 1986 on the 
money in it 

But she testified this week -
the third week of tbe.uial - that 
she did not own or have an interest 
in the account, which she said was 
actually owned by Mr. McDougal 

Mr. Heuer said the proseCutors 
should nave given the defense the 

see TRIAL, page A14 

ROME - Authorities believe 
YoIwefMagiedMoIql. the AcbilIe 
Lauro terrorist who escaped cus
lOdy while on leaw: from 8IlitaliaD 
prison, bas made his way to Alge
ria using documents issued by a 
Wasbington-based organization. 

Italy bas launched a formal in
vestigation into the. procedures 
that permitted. the escape. fnclud· 
ing the way MoIqi was able to ~ 
cure a passport and identity card 
from the World Service Authority 
while still in prison. 

Italian newspapers bave re
ported that Molqi is in possessioD 

'Mad cow disease' 
besetS British beef 
Europeans , ban imports 
~cam:InId~ 

or WSA passport No. 197232 and 
identity card No. 002036. both i,s. 
sued. in WasbiDgtDD. on June 20, 
1988, while ~e. was serving a 
3Oo,....prIsoa .......... , 

The documeDts have an expira
tion dale of JUlIe 2D this"';; ~ 
before lib prison term was""to end. 
'lbeimmiDeDtexpirationdatemay 
have prompt<d MoIql II> make his 
escape at this time.. 

Federal Jaw eatorcemcnt om· 
c:lals in WulIin8IDn confirmed 
~ that US. 'authorities were -seriously looking into" re-
ports that MoIqibad reached Alge
na with the ersatz passport and 
identity card. . 

A us. intelligence official said 

LONDON - A British official said yesterday the 
country may have to slaughter its entire 11 million 
head of beef cattle, as panic spread throughout the 
country and several European ~tions about "mad 
et:NI disease." _ 

At least five European countries banned imports of 
English beef, while concerned British officials 
dropped hamburgers from their lunch menus amid 
reports the diSCOlse may have killed dozens o£people. 

H.,. .. the beer: A London customer eyes whai's 
~n banned in live other European nations. 

In Britain's shops, consumers were simply con
· £used. 

"Everyone tells you what are the risks of gening 
AIDS, but nobody tells you what are the risks of 
eating beer. I don't know enough facts," said Natasha 
Parker; shopping in London. 

Prime Minister John Major and other political lead
ers said they were still e."'Iting beer. though the gov-

emment on Wednesday had confirmed for the first 
time that humans might have contracted the cattle 
disease. . 

France and Belgium banned imports of beef, and 
Germany asked the European Union to ban all British 
exports or beer and beer products to the rest of the 

sa COW. pag~ Al2 

American investigators were 
seeking to f"md out bow Molqi 0b
tained the documents from the 
14th Street organization. which 
specializes in pnMding documen
tation to "eowrtryless" refugees 
and those who object to traYel re-
strIctioos imposed by their goy
_IS. 

'!be _ill Service Authority; 
part of the _ Refugee FUnd, 
was founded in 19S' by American 

next \\ftk, Ms. I..ofton said. 
Parents bepn gatheriDa yester

day as soon as tbt!y beard erro
DeOUS reports 0{ a bo.stage situa· 
'doD at the . is- at 
EigbthIUld 

"'nIat 
LofIDn said. 
on the bank." \ 

=-~~~-
Scbool officials tried. to reu

sareparenO., she said. but by noon: 
only about • dozen ot the S60 stu
cieDts remained. ' ' ship to become a "Citizen of the 

world~ 
The group says tr8velers ~ 
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The two incidents this week 
were the f"lrst violel!.t incidents at 
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Anny task force finds ' 
. scant extremist danger 
Advises screening recruits' 'sensitivity' 

The Army concluded ~y 
that extremist groups have $Cant 
inn1.ience on its S04,OOO troops, but 
it nevertheless will explore a new 
screening process to weed out re-
crults 'with unsuituble ussoci
ations. . 

A special task force made 12 
major recommendations to blupt 
extremism, includins one IMt re
cruits be evoluated for"humnn re-
I:Ilions sensitivity." • 

"This telb us that the Anny Is 
composed of soldiers who renect 

the American belief that extrem
ism is unacceptable in our societY 
and in the Army," Anny Secretary 
'lbgo West said in announcing the 
findings. . 

Mr. West commissioned the task 
force last December, after three 
members or the 82nd Airborne I>i-_ 
vision at Fon 8rugg. N.C., were 
charged with killing a black cou
ple in downtown Fayetteville. P0-
lice said the three had racial mo
tives. 

While the task force found 
Nminimnl evidence of extremist 

sn ARMY. page AJ4 



I Billlliniting liability suits 
. passes Senate, faces veto 

I LIABILfI'¥ 
, From page Al 

by faulty products ~ were out
raged on Saturday, when Mr. Clin
ton abruptly announced his inten
tion to veto the measure, which he 
'had earlier supported. 

Assumingthey had presidential 

Clinton hit for changm' 'g position to appease lauru . ~~~~;d i~h: ~~}~:e:~e"~~~~~~ 
~ ~. tee to pare down the measure from 

--------~_r-to--'. ' pI'on of the measure sal'd I'n a tele broader civil litigatio. n reform 
By Warren P. Strobel . I - rat·_·· , . . ' , , ,.-
THE WASHINGTON TIMES mmlg Ion phone IntervIew that the WhIte so ght by House Republicans. 

b -III app' roO ''''''ed House had given "indications in ritics - includIng some in his 
The Senate yesterday passed a 'W' the last 24 hours thatthe preside own 'party '- have accused ,Mr. 

bill aimed at curbing abuses in would like to sign a produc . il- Clinton of pandering to the con-
lawsuits over faulty products, but The House passes its first it' ." ; cerns of trial lawyers, who are Mr. , 
the 59-40 tally fell short of the' major immigration bill in a Yet he warned: "We've compro- I Clinton's mo. st reliable political do- ' decade, voting 833-87 to crack d I votes needed to override President down on illegal alie, ns. A3 mised a lot .to get this bill ... And nors an vigorous y oppose caps 
Clinton's expected veto. there's not a lot farther we cali go on jury awards. . 

Mr. Clinton signaled yesterday to still hold the votes [needed for A frustrated Sen. John D. Jay 
that he would . .. warned that it is too late to' alter passage]". ' Rockefeller IV, West Virginia 

: ','. 

legislation that had been carefully The supporters of the liability- I Democrat,last night criticized Mr. 
aned with the White House's reform bill - which would limit I Clinton for issuing yesterday's 

p ticipation. jury awards to, plaintiffs injured /' statement within hours of the Sen-
en. Josep.h I. Lieberman, Con- .. ' ate's final vote on the bill and after 

ecticut Democrat and a cham- see LIABILITY, page Al2 / the Senate had voted Wednesday to, 
, end a filibuster'by opponents. ' 

FRIDAY, MARCH 22,19961 
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"The president understands 
that he's in a very difficult POS!- ' 
tion, both substantively and politi
cally:' said Mr. Rockefeller, a 'co-
sponsor . 

. oc e er hat in in-
nse telephone negotiatio 

the White House before the 
ture vote, he and Sen. Slade Gor 
ton, Washington Republican.. of; 
fered to, fix four of the five 
problems with the bill identified 

. by the White House. They even, 
'agreed to cast the changes as·il; 
political victory for Mr. Clinton, he 
said. ' 

"They '[the White House 
wouldn't ,do it:' .Mr. Rockefe r 
said. ' 

As he did in a pres erence, 
Mo " r raised 'the', 
question of trial lawyers' funu
ence on the White House. "It raises 
the question, 'Did they really want 
changes? Or was this just a state
ment to make them seem separate 
from the trial lawyers?'" he said. 

White House Press Secretary 
Michael McCurry declined to join 
the verbal battle with Mr. Rocke

, feller. But he rejected accusations 
that Mr.' Clinton has been influ
enced by campaign contributions. 
, "We have resisted the tempta

tion to suggest that people on the 
other side of the issue are affected 
by political contributions that are 
10 times" those given by the law~ 
yers, Mr. McCurry said. He re-· 
ferred to business groups that 
have poured millions of dollars 
into supporting liability reform. ' 

, There are large amounts of po
litical contributions on both sides 
of the issue, the spokesman said. 
"Which is why the president, on 
balance, thought it was best to look 
at the issue on its merits," he said. 

According to a study by the Cen
ter for Responsive Politics, law
yers have contributed far more ' 
than any other industry to Mr. 
Clinton's re-election campaign. 

However" the center's Joshua 
Goldstein supported Mr. McCur
ry's analy:~is. A detailed counting 
of campaign receipts probably 
would show that business groups 
have contributed more money and 
more lobbyists to the fight than ; 
have the trial lawyers, he said. 

"When you look at campaign do
nations and you see a major sum 
of money [going] to a candidate, 
coming back and wanting some
thing in return, it stretches, 

. credulity that there is no connec- ".",. , 
'on," Mr. Goldstein said. • 

'l\velve Democrats voted for. the ; 
sure yesterday, sending it to ' 

, t e House for' approval. Six Re
ublicans voted against it, No 

fewer than 67 Senate votes can 
override a veto. 

, In a letter to Sen. Bob Dole, Kan-, 
,·sas Republican, Mr. Clinton said 
he objects to the bill's intrusion on 
sta,te authority regarding tort law; 
to its elimination of "joint and sev
eralliability:' which would reduce 
compensation if one of the guilty 

. companies goes bankrupt; and to 
the bill's capping of punitive dam
ages at $250,000 in most cases. 



conservative than the party. at large, centrists 
the right wing by a ratio of nearly 3-1. 

study said that "centrist candidates, n whom it 
as Sen. Bob Dole, publisher Steve Forbes, former 

'elll~es,see Gov. L&mar Alexander and Indiana Sen. Richard 
Lugar, received three times the votes of candidates such 
as Buclumai!. former ambassa~r Alan Keyes, Texas Sen. Phil 
Gramm and Rep. Robert Dol'llllil of California, who all 
courted conservative voters. 

"The centrists received 5.4 percent of the eligible 
vote; the combined conservatives received 1.9 percent of 
the eligible vote," the study said. 

Gans said the data also indicated that Buchanan was 
winning a very small portion of the eligible Republican 
vote about 1.7 percent which he said showed a 
. 'willingness of religious and the secular conservatives to 
vote for more mainstream candidates in the hoFC;, of 
defeating President Clinton." . 

The study proVided good news for advocates of voting by 
mail. Both Oregon and North Dakota, which permitted 
mail-in ballots for the rJrSt time, showed increases in . 
turnout. 

u.s. troops say they're staying in Bosnia, but the 
brass disagrees By Tom Hundley Chicago 
Tribune(KRT) 

TUZLA, Bosnia-Herzegovina Maybe the GIs know 
something the generals doit't. 

Ask any buck private with mud on his boots if he 
believes,U.S. troops will be out of Bosnia at the end of 
the year, as proDllsed by the Clinton administration, and 

. he'll shake his head' and say, "No way." 
Put the same question to the brass and you'll receive a 

stem lecture about peace btimg up to the Bosnian people 
and how the U.S. is giving them a one-year window to take 
it or leave it. 

Three months into the planned one-year mission, the 
question of when and how the 18,505 American troops now on 
the ground in Bosnia will be withdrawn is a touchy subject 
around U.S. headquarters in Tuzla. . 

The problem is that the military side of the mission 
has been a resounding success while the civilian side 'the 
implementation of the political aspects of the Dayton 
agreement hils not. 

The massive presence of American ground troops has 
stopped the Bosnian War cold, and at a cost that has not 
been as high as many anticipated. One American soldier was 
killed in a mine-clearing accident. 

But stopping the war is. one thing; achieving actual 
peace is another. And thus far, none of the warring . 
factions appears enthusiastic about the latter. 

Soldiers in the field know this. 
"A Serbian soldier told me face-to-face that as soon 

as you ieave, we start killing each other again,· said 
Staff Sgt. Volda O'Conner, 26, a squad leader from Pho~nix 
who helps keep the peace in the nasty no-man's hind south 
of Brcko. 

"(don't think we're leaving," said O'Conner. "I 
thj~~,.,we'll have to stay here at least two or three years 
be('l!e peace starts to develop." 

Pfc. Christopher Bear4, 20, agreed. "A year isn't 
goinl to be long enough," said the Roseville, m., 
native. "It would be kind of a waste to walk out of here 
at the end of the year and have things go back to"the way 
they were." 

Many sOldiers believe that with the collapse of the 
Soviet Union, and a surplus of GIs in Germany, the 
Pentagon's intentions are pretty obvious. 

"With Russia gone, those troops in Germany don't have 
a mission anymore," said O'Conner, the squad leader. "A 
lot of guys think they are going to downsize in Germany 
and make this a duty station." 

But Gen. William Nash, the commander of U.S. forces in 
Bosnia, jumped all over those notions. 

"The U.S. military commitment in Bosnia is clearly 
dermed. It is one year. I think that is ample time," 

. said the cigar-chomping general. 
"Peace in Bosnia rests on the shoulders of the Bosnian 

people and their leaders. If they want peace, there will 
be peace. If they don't. ... " He didn't ruiish the 
sentence, but punctuated it with a not-my-problem puff 
from his cigar. 

The Clinton administration also has been holding firm 
to the one-year pledge. With Ii re-election challenge 
looming in November, administration officials are quick to 
discourage talk of a long-term entanglement. . 

"The president has given a very clear commitment on 
the 12 months. That is out policy. It will remain our 
policy," said Richard Holbrooke, the chief architect of 
the Dayton agreement, who recently left his State 
Department post for Wall Street. 

(EDITORS: NEXT GRAF OPTIONAL TRIM) 
"i recognize that it is the most problematic part of 

our policy in many ways, but I believe that if we had 
doubled or tripled the length of time, it wouldn't 

,. necessari1y have ~de a fundamental change in the chances 
of success or Jailure of the ciVilian side," said 
Holbrooke. 

(END OPTIONAL TRIM) 
Another reason why senior U.S. officials, political and 

military, are reluctant to discuss prolonging the mission 
is a concern that it would send exactly the wrong signal 
to local leaders. 

"We've got to hold their feet to the rtre. If we start 
talking about a successor force, or a followoo()n 
engagement, it would only gi~e the political leaders 
around here another excuse to drag their feet," said a 
senior NATO adviser. 

But talk of a successor force already has begun, 
especially among the European allies. 

(EDITORS: ~XT GRM OPTIONAL TRIM) 
"The North Atlantic Council will discUss this question 

after D-plus-120 and give me my guidance," said U.S. 
Admiral Leighton Smith, overall commander of NATO forces 
in Bosnia. D-plus-120 refers to the 120th day of the . 
deployment, about one month from now. 

(END OPTIONAL TRIM) 
The emerging consensus is that keeping the peace in 

Bosnia will require more than the unarmed international 
police force being assembled, but leSs than the 
6O,OOO-strong NATO force now OD the ground. 

Will a continued American presence be necessary? 
The conventional wisdom is that American engagement was 

decisive in bringing the fighting to a halt. The previous 
U.N. peacekeeping effort foundered in part because the 
U.S. refused to commit ground forces to Bosnia. . 

So, assuming the mission hasn't' gone awry, would 
President Clinton, lame duck or otherwise, pull the plug 
on Dec. 20? . 

That would be a serious mistake, according to the top 
commander from one European ally. "It would create. a 
dangerous vacuum that no one can rtll," he said. 

Whether the Americans "ultimately stay for a little 
while or a long while, they are building up a massive 
military infrastructure in Bosnia that does not yet 
suggest a permanent presence, but which could easily become 
one. At the very least, the U.S. will leave btihind an 
infrastructure that it can retlim to in a hurry. 

(STORY CAN TRIM HERE) 
"Forget it," huffed Col. Mark Brzozowski, a Pentagon 

. spokesman in Tuzla. ,. Active planning has already begun 
for our departure. . . 

"Listen, we're Siving the Bosnians the best shot 
they're going to get," said Brzozowski. "Let's hope they 
don't blow it, because on Day 365, we're outta here." 



Senate passes bill, 59-40, capping awards in 
product-liability suits By David Hess 
Knight-Ridder Newspapers(KRT) 

WASHINGTON Despite a veto threat from President 
Clinton, the Senate approved a scaled-back bill Thursday to 
discourage big damage awards in cases involving defective 
products. 

The bill, passed on a 59-40 vote, is the product of a 
20-year effort by large and small businesses including 
insure(S and tobacco companies to limit their exposure in 
product-liability lawsuits. 

The long-running fight has pitted the nation's trial 
lawyers, who have generously supported Clinton's election 
campaigns, against big manufacturers, the National 
Federation of Independent Businesses and makers of medical 
devices, who have shoveled money into congressional 
campaigns. 

Consumer lobbies have also weighed in, complaining that 
the bill would set back efforts to ensure safer products 
in both market and workplaces. 

On the fmal vote; 47 Republicans and 12 DemoCrats. 
supported the bill, while 34 Democrats and six Republicans 
opposed it. The House is expected to pass the measure next 
week. As of now, supporters don't have the votes to . 

. override a Clinton veto. 
The congressional debate also drawn a sharp distinction 

. between Clinton and his Republican rival for president,· 
Senate Majority Leader Bob Dole. . 

. As one of the bill's staunchest supporters, DOle said 
Clinton was in the thrall of the trial lawyers. 

"I'm not one to assume just because someone gives you 
money, they call the tune: said Dole, himself the 
recipient of vast campaign contributions from corporate 
political action committees. "But this message (from the 
triailawyers) has apparently been heard down at the White . 
House loud and clear." 

The president, in explaining why he intended to veto 
the measure,.said it would "prevent injured persons from 
recovering the full measure of their damages." 

That assertion drew a' quick rebuke from the Senate's 
chief ~nsors of the bill, Democrat John D. Rockefeller 
IV of West Virginia and Republican Slade Gorton of 
Washington. 

"It has no basis in fact," Rockefeller said in 
response to Clinton, insisting that juries could still 
return awards to injured persons that fully covered all 
their fmancial losses and also· provide damages for pain 
and suffering. 

The bill does, however, limit punitive damages to: 
Either the greater of two times the sum of the 

compensatory damages (which consist of fmancial loss as 
well as pain and suffering) or 5250,000 in cases involving 
big businesses; 

Or the lesser of two times the sum of compensatory 
damages or 5250,000 in cases involving small businesses. 

Punitive damages are permitted in most states to punish 
corpOrate wrongdoing and deter future bad behavior. 
Cliii(on opposes caps on punitive damage awards. 
~ bill would permit higher punitive damage awards in 

particularly egregious instances of willful misconduct by 
defindants, although the standard of proof in such caSes 
would be so high that such awards probably would be rare .. 

Sen. Barbara Boxer, D-Calif., opposed the bill on 
grounds that it would discriminate against women of 
child-bearing age who are vulnerable to mistakes by makers 
of birth-control devices. 

Harking back to the Dalkon Shield case, in which the 
. manufacturer continued to produce it despite complaints of 
serious damage to women's reproductive organs, Boxer said 
the finn made so much money that "it took seven punitive 
damage awards to fmally stop it." 

The threat of punitive damages, she said, impels 
manufacturers to take more care in assuring the safety of 
their products. 

"This bill is designed to relieve corporate America of 
its responsibilities," Boxer said. 

Gorton contended that "nothing in the bill limits the 
ability of any individual to recover in any court for all 
the ·actual and provable damages suffered" from loss of 

emplo~ent income, health costs and pain and 
"The real problem with punitive damages now," he 

said, "is that they can be awarded in multiple cases 
(involving the same product) with no limit." 

Last year, as part of the new Republican majority's 
"Contract With America," the House passed a broader bill 
that would have made it even harder for plaintiffs to 
receive punitive damages. The House also included new 

. protections for doctors against medical malpractice suits. 
The.Senate balked, however, and induced the House togo 
along with a more modest bill that deleted the malpractice 
provisions and put a softer cap on punitive damage awards. 

(EDITORS: STORY CAN END HERE) 
Though this Congress·has moved vigorously to return 

more power and programs to stales, the product-liability 
bill would impose on states . 
a new uniform set of standards for such cases thus 
preempting state laws and procedures. 

House will vote to repeal ban on assault weapons 
By David Hess and Robert A. Rankin 
Knight-Ridder Newspapers(KRT) 

WASHINGTON House Speaker Newt Gingrich has made a 
big deal out of the Republicans in Congress "keeping our 
promises." 

. So, on Friday, GOP leaders will keep a vow they made to 
the National Rifle Association: they will bring up a bill 
to repeal the 2-year-old ban on military-style assault 
weapons. 

House leaders are scheduling the vote even though the 
repeal bill, which is expected to pass the House, may not 
even get to the floor in the Senate and faces a certain 
veto from President Clinton. 

•• Our leadership made a commitment and we intend to 
keep it," said Rep. Bill McCollum, R-Fla. , 

That promise has stirred a small tempest in GOP ranks, 
however, even among several members who support repeal and 
intend to vote for it Friday. 

"It would be one thing to vote on it if it had a 
chance of passing Congress," said Rep. Mark Foley, 
R-Fla., who said he backs repeal. "But this is not going 
to survive in the Senate, so I don't see much point in 
making us vote on a highly volatile issue that's going 
nowhere. We're exposing ourselves politically to no good . 
. end." 

Even the NRA acknowledges that the issue is a dead 
letter in this Congress. 

But, said NRA lobbyist Tanya Metaksa, "Our members who 
were active in the 1994 (congressional) elections need to 
know the people they helped have stuck to their original 
promise to repeal the Clinton gun ban." 

The NRA and other gun enthusiasts contend that the ban 
has had no measurable effect on reducing violent crimes. 
"It's a poorly crafted, symbolic gesture that has failed 
to make a meaningful contribution to reducing violent 
crime," said Rep. Jim Chapman, D-Texas, one of about 40 
House Democrats who are expected to support repeal. 

Chapman, ironically, will offer the repeal bill, 
permitting the Republican leadership to maintain that it 
is a bipartisan iiritiative. 

At the White House, political strategists are delighted 
that the vote is taking place. Noting that the public, by 
a large majority, favors the ban, the president and 
Attorney General Janet Reno seized every opportunity 
Thursday to bash the Republicans for bringing up the 
repeal bill. 

"It will endanger law enforcement officials if it does 
pass," the president said. "It will cost more citizens 
their lives if it does pass. The only people-who will be 
benefited are people who engage in illegal activity." 

Reno, at her weekly news conference, said the repeal 
effort was tantamount to .renewing a license for more 
bloodshed. 

"Assault weapons have become the weapons of choice for 
violent criminals, drug dealers, gangs and dangerous 
maniacs everywhere," Reno said. "They have been used in 
school yards, at airports, in bank lobbies, on trains, in 
traffic, and in front of the White House. They have no 



1997 
budget 
rolled out 
Plan faces almost 
certain rejection 
By Judi Hasson 
USA TODAY 

President Clinton sends Congress 
a $1.6 trillion federal budget for lis

, cal 1997 on Tuesday, With almost no 
expectations It Will be approved. 

Clinton's plan, With $99 billion In 
tax cuts and Increased spending on 
the environment and, educatiOIi. is 
likely to be rejected out-of·hand as 
Republicans ~n putting together 
their own plans for spending. 

The 1997 budget arrives even be
fore Congress llnishes work on the 
1996 budget, which has been bogged 
down In a legislative stalemate over 
, $8 billion In spending cuts. 

Congress and ClInton failed to 
close a deal on a plan to balance the 
budget over seven years earner this 
year after long months of negotla· 
tlons. 

The same Issues that blocked ear· 
lIer budget deals could tie up the 
1997 budget The GOP wants bigger 
reductions In the growth of MOOi·, 
care/Medicaid spending. Clinton 
wants smaller tax cuts and more dis-
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Ointon VOWS to veto bill to limit 
damages on defective products 

s, ..... -.AP 
BatIIIng OI!"'the budget House Minority Leader Richard Gephardt, D-Mo., Jeft, 
and HouS$ Majority Leader Dick Armey, R·Texas, on 'Meet the Press' Sunday. 

cretlonary spending. year, vetoing everything we sent 
But WhIte House chief of stair , down there to him, " he said: 

Leon Plinetta said he's optimistic In other develo!Jments: 
Congress and the White House would ,~Cllnton signed yet another tem-

PresIdent ClInton says he Will veto 
'a product liability reform bill that 
would make It harder for consumers 
to sue for damages from defective 
products and place a cap on damage 
awards If they Win. . 

A compromise version of the bill, 
strongly backed by manufacturers 0' 
a I'IUIge of Items from automoblles to 
. raw materials used In medical de
vices, Is scheduled to come to a 1lna1 
vote In Congress this week. ' 

ClInton said the bill "displaces 
Slate law only when that law Is more 
benellclal to consumers. It allows 
state laws to remain In effect when 
that law Is more favorable to manu
facturers and sellers." 
, Some members of Congress react·, 

ed angrily to ClInton's announce
ment Sunday, saying they had 

workect hard to devise a compromise yers,· Jaslnowskl said on ABCs This 
acceptable to Democrats and Repub- Week with David Brinkley. 
Iicans. "I cannot beHeve that he The House passed Its stronger ver· 
won't go With ,some 18glll reform," sian of litigation refonn last March, 
said Sen. Trent Loll, R·MIss., on 255-161. The scaled-back Senate ver· 
NBCs Meet the Press. sian" which Is closer to the compro-

A key Democratic. supporier of mise plan, passed In May, 61-37. Nel· 
. the Senate bill, Sen. Jay Rockefeller ther would provide the two-thlrds 

of West Vlrginla, also said he was majority needed to overturn a presl· 
"extremely disappointed the prest· dentlal veto . 
dent has taken such a shortsighted One other wrinkle In the debate: 
political view of a serious bipartisan Clinton's opposition to the bill could 
effort that would restore comn'lon help him ·In November. Consumer 
sense to the American 18gIlI system." , activist Ralph Nader Is running for 

Jerry Jaslnowski, president of the president on the Green Party ticket 
National AssocIation of Manufactur· and could attract- enough votes In 
ers, warned that businesses big and CalIfornla to cost Clinton that crucial 
small would unlfy agaJnst the prest· state. ClInton's stand on the bill could 
dent If he vetoes, the-bill' cut Into Nader's support. . 

"He's going to regret having decld~ 
edto go to bed With the trial law· By Judi Hasson 

be able to work out a deal because of , porary spending plan, this to end Sat· 
the pressure of this year's preslden- urday, for the District of Columbia 
tlal election season. . ' government and the nine federal de-

''We think we've got a very unlque partments and that have no penna
window of opportunlty here," he said nent funds. 

u.s. rethinking its land mine,policy 
on CBS's Face the Nation. " ~ Congress faces a March 29 By Sally Buzbee ' 

He urged Senate Majority Leader deadline for extending the govern- The AssocIated Press 
~b Dole to reject the "extremism" ment's borrowing ceiling. That will 
of the Republican right and work be done, both sides agree, With the The Pentagon conlinned Sunday 

, With Clinton to pass key legislation. debt ceiling raised enough to cover that a review Is under way of the mil· 
In strong disagreement With Pa· dellcit spending through mld·1997 Itary's longstanding policy that anti· 

nett&, House Majority Leader Dick ~ The House this week takes up an personnel land mines can be used to 
Armey, R·Texas, appearing on Immigration bill that would cut 18gIlI defend U.s. troops In danger zones. . 
NBCs Meet the Press, blamed Clln- Immigration by 20%, Increase bor· . Behind the review: increasing con
ton's vetoes of the GOP budget and der enforcement and make asylum cern around the world that mines 
spending bills for the gridlock and more dlmclilt to obtain. It would be· targeted at peOple, not tanks or other 
two partial government shutdowns. the most signlllcant change In immI· ,equipment, pose a groWIng threat to 

"This is what he's been doing for a gratlon law In 30 years. civilians. 

WorldWide, the use of sUch land 
mliies has escalated In the last 15 
years. They kill or Injure 26,000 pe0-
ple each year, the State Department 
estImates..Most victims are civilians ' 
In war-torn countries SUch as Angola, 
Cambodla and El Salvador .. 

Land mlDes also pose risks to U.s. 
troops In BosnIa . 

U.N. Secretary-GeneraiBoutros 
Boutros-Ghall and the International 
Red Cross have called for a global 
ban on land mines. Twelve nations, 

Including Canada, Mexico and Bel~ 
, glum, have renounced their use. 

But until now, U.s. military om· 
ciIIls have Insisted that they need the 
option of using land mines to protect 
the lives of U.s. soldierS. They also 
have argued that the Unlted States 
should not give up a weapon If other 
nations won't 
, Gen. John Shallkashvl1~ chairman 

of the Joint ChIefs of StaIr, ordered 
, the review last week, The New York 
Times reported Sunday. 



NATIONL·I 
. A wee~end of green, 
. from river to revelers 

Weekend revelers honored St Patrick's· Day with pa
rades; beer and politicking. In ChIcago, where the ChIcago 
River was dyed green. presidential hopeful Pat Buchanan 
trekked the entire 15-block parade route Sunday. 

In New York, p0-
lice omcer Ed Lewis, 
23, broke ranks with 
marching oMcers to 

, propa;e on bent knee 
to 'girlfriend Eileen 
Breslln. 25, who tear· 
tully accepted. 

For the litth year, 
the lrIsh Lesbian and 
Gay OrganIzation p~ 
tested its eXClusion 
tram the parade with 
a pre.march demon
stration. Thirty-eight 
demonstrators were 
arrested, omcer No
reen Murray said. 

In Savannah, Ga.; 
the 'parade drew at ByIllnMalgol,AP 

least 350,000 people, In San FI'8I1Cisc:o: Alslin RoChe 
including Mayor Kie- performs a jlg in the city's parade. 
ran Crotty of Kilken-
nY,Ireland, who rode In the 172nd annual parade with Sa
vannah Mayor Floyd Adams Jr. Other celebrations 
Included those In Qeveland; St LOuis; Dublin, Ga.; Dublin, 
Calif~ San Francisco and San Diego. 

In Washington, D.C., 120 lrIsh immigrants were sworn In 
as u.s. citizens. Many then marched In Washington's St Pat· 
rick's Day Parade. (Gerry Adams' U.s. visit, 7A) 

HEAVENLY POLLUTANTS: Stardust contains many of 
the same pollutants found right here on Earth, scientists 
say. A joint study by researchers tram Stanford and wash
ington universities shows stardust contains the same kind of 
carbon compounds produced by diesel exhaust, forest !ires 
and volcanic eruptions. Specilic carbons In stardust that 
rode to Earth inside meteorites Included a chemical found 
In mothballs and a cancer-causing chemical found In 
charred meat The study is scheduled to be presented today 
at the Lunar and PlanetaJy Symposium in Houston. 

SPACE MISSION: NASA plans to begin the traditional 
three-day countdown today for the next mission of space 
shuttle Atlantis, which will transport U.s. astronaut ShaD
non Lucid to her 4 ~·month stay aboard the Russian space 
station. She will be the Iirst American woman aboard Mlr . . ' ' 

SWAMP SURVIVOR: A former Everglades National 
Park ranger and veteran outdoorsman survived 41 days on 
an island In the Okefenokee swamp In southeastern Geor· 
gIa by eating bu~ leaves and berries washed down with 
swamp water. Mike Goodell, 33, who became lost Feb. 4. 
lost more than 50 pounds while searching the Sosquare-mile 
Billy's Island for his canoe. He found it FrIday and park 
volunteers found him. He was taken to a hospital for treat· 
ment of dehydration, scrapes. cuts and bug bites. 

TOURIST KILLING: Florida police 
~ ,a ~~,.'WithJ.llurder in 
the shooting of Canadian stUdent i,> 
Mark Fyke,19, who was.kIIIed while 
he was speaking.wlth·his mother on· 
an outdoor pay phone In Daytona 
Beach. Accused killer Donald Shoup, 
18, turned himself In to a police oM· 
cer In his. hometown of Ormond 
~~ Fyke, killed FrIday, was one 

AP of abouC 40 Ontario students who 
Shoup: Charged In went to Daytona for spring break. His 
spring break killing classmates returned home Saturday. 

CLEANUP SETBACK: Pressure In one of 14 derailed 
freight cars carrying liquid propane rose sharply Sunday, 
forcing crews In Weyauwega. W'JS., to Bg/lIn bait elrorts to 
drain the IinaI two cars. However, about 200 families were 
allowed to return to their homes along the outer rim of the 
evacuated area. Seventeen· hundred residents In a 2-ml.J.e 
radius around Weyauwega were evacuated March 4 when 
35 cars derailed. Several of the propane tankers burned; the 
rest are being drained to avert an explosion. ' 

CORRECTION: A story Wednesday on Oregon school re
forms should have said students will continue getting letter 
grades attef reforms are implemented In 2001. 

ALSO ••• 
~ SEAPLANE cRAsH: Ten-year-old Matthew Black· 

burn was the only Slll'\?vor when a seaplane crashed while 
taking olr On a slgbliieelng tour tram Key West. Killed were 
the pilot, Keith Bellows, and Lynn and Pamela Blackburn 
and two of their three children, Jonathan, 6, and Martha. 3. 
The Blackbums lived in Charleston. S.c. 
~ WGHER DRINKING AGE: Nearly two out of three 

voters want louisiana's drinking age to remain at 21, a poll 
shows. On March 8, the state Su~me Court ruled that ~8-
year-olds are considered aduits under the state Constitution, . 
and cannot be stripped of a right allowed Other aduits. 

, By _ DoYItgInII, NO 

Swallow search: From left, Myrna Mendelson, wife of 
the town patriarch, Dolores Meeker, town matriarch, 

, and Gerald Miller, San Juan capistrano administrator 

Early birds gat the tourists in cain. 
Some swallows returned to San Juan Capistrano early 

this year, bringing with them tourists and ptolits for local 
merchants. 

Traditionally, the 22O-year-old California mission wei· 
comes the return of the swallows on March 19, The Feast of 
St Joseph, and will again this year, but church and town 
oMcials decided to add a Saturday "Swallow's Day" -
complete with a mariachi band - for those who couldn't 
make It Tuesday. 

Four hundred thousand people visit yearly. 

Written by Qaudlne KrIss. Contributing: Steve Marshall. 
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Scan the Congress 
" First, require all laws that apply to country on skilled worker visas. Take 

the rest of the country also apply Alexander Owczarz (o-zarz) , a prod
equally to the Cangress. uct development engineer who 

CoNTRACT WITH AMERICA. stopped counting after registenng his 
September 27, 1994 25th U.S. patent. Mr. Owczarz reck· 

Wise words, and we hope they ap- ons that one recent patent alone gen· 
piy to the Immigration bill being erated 20 jobs at Semitool, the 
pUshed on the House floor by Con- Kalispell, Montana, exporter where, 
g'ressman Lamar Smith (R., 'Texas) he works. Mr. Owczarz is a citizen 

...... "."-'~'-"''''''- . 

. and up for a vote as early as Tuesday now, but he entered this country on a 
night. By all means, set up a little of· tourist visa when he got sick of Com
trce in the House gym and let Con- munist Poland. Nineteen-nineties re
gTesspeople be the first to line up for strictionists would expel people like 
their retina scans. Mr. OWczarz when they overstay \. Smelly Verdict 

Indeed, such an amendment was their visa. /, 
pondered by Colorado Democrat Pat Or how about refugees? Mr. Smith The Senate is expected to vote to-
SChroeder, bless her palpitating heart, would cut them. Tocqueville found morrow on a watered down legal re
though it didn't make the long list of 'Ernesto E. Blanco, a professor at MIT form bill that applies only to product 
amendments and resolutions avail· who fled Havana in 1960 on a viSa pro- liability cases. Even if it passes, the 
able Friday. While the Republican vided through a special accelerated measure faces a likely veto from the 
Contract also called for a smaller gov- program to rescue Cubans from cas· President, so the real question Is whY 
ernment, Representative Smith's . !rD. Mr. Blanco has 13 patents, Includ- Republicans don't inake him veto 
brainstorm would move toward re- Ing a flexible arm that makes endo- something more meaningful. like the 
quiring all citizens to get verification scopic surgery easier. There are more "loser pays" rule standard in the civi
from a federal database before they famous examples: Smith'Slmpson- lized world or at least more compre-
are allowed to take a new job. style legislation would bar the door to hensive limits on pimltive damages at 
uke the Senate version of the the future equivalents of Intel's Hun· the whim of juries? 
bill, it would also pilot a "vol~ garian refugee, Andrew Grove. For To understand what's at stake, 
untary" national ID system, al· that matter, another big job creator in we'd like to direct attention to the fly-
though both sides. for the mo- Silicon Valley, Borland International, speck north Texas town of Decatur, 
ment, seem to be backing away .was founded by an illegal immi- the site of a recent tort atrocity. A jury 
from the sinister biometric iden· grant, Philippe Kahn. awarded a whoppIng 1204 million to 
lifIers such as retina scans we In recent days we've seen eight local families, which of course 
heard about earlier. growing recognition of these means $60 million to $80 million spUt 

The ID system is an orna· poInts. On the Senate side, among the plaintiffs' three'law firms. 
ment, of course, on the bill re- Spencer'Abraham was able to The cause of action? Smelly water. 
ducing legal Immigration by defeat the far more senior Seems that the water In the nelgh-
nearly half, cutting family re- Alan Simpson, and bOring town of Boyd has a foul odor, 
unions and slashing the intake of spUt the Senate legis- reminiscent of rotten, eggs. The resl-
refugees. It atleast has the virtue lation into two. bills, dents hlame the smell on hYdrogen 
of not hiding behind arguments on. le~ and illegalsuJflde In their water weDs, which 
about illegal immigration; It is, Immi~tion. On the. they claim seeps In from natural gas 
purely a mean-spirited outburst !,!ouse Side Congress~e~ I wells owned by Mitchell Energy &. De-
against legal immigration. The Dick Chrysler ,(R., MlchI- velopment Corp. of Houston. But lay-
horde of amendments and resolu· gan), Sam Brownback (R., Ing aside the disputed Issue of causa-
tions try to separate "good" immi' Kansas): Ho~ard Berm~ tion, the ilmount of the award was 
grants- former H'Mong soldiers, (D., Callforma) and Phil wildly disproportionate to any harm 
for example, from "bad" immi' Crane (R., Illinois) were suffered by the plaintiffs. 
grants-parents of citizens, for ex· able to squeeze an un- Even the plalntlffs"attorney, W.T. 
ample. All of this is to be decided fnendIy . rules committee Womble, acknowledges that the evi-
by a Congress that routinely de- mto letting them offer an dence of physical harm "was not over-
plores micromanagel\lent amendment that woul,d whelming." In fact, claims amounted 
from inside the Beltway; pro-~=~==~=, remove all Mr. Smith s to a few headaches, lethargy and the 
posals to vitiate the family • . c~tbac!'S.o~ legal, f~- like. Yet the jury awarded $412,500 for 
unification principle for immigration Ily·sponsored Immigration. Ste e physical pain and another $3.3 million 
come from the same lips that deplore Chabot, a freshman Republican, and for "mental anguish, 'discomfort, an
the decline of family values. John Conyers, a Democ~t, are offer- Inoyance and . Inconvenience. " The 

The reality of the Immigration con· mg an amendment to strike the odious other harm suffered by the plaintiffs 
tribution to American society comes ID system. ., . was the cost of buying bottled water. 
clear in a study by Philip Peters of the For freshmen Republicans, this IS The jury awarded economic damages 
Alexis de Tocqueville Institute. As a an issue of heritage. Put bluntly, are of $340,000, which buys a lot of Perrier. 
proxy for intellectual and economic they the children of Ronald Reagan Then the small-town jury decided to 
contribution, Mr. Peters looked at reo and the Hous~ Co~~t, or pa! sock the big-town company with puni
cent U.S. patents. He found that one Buchanan and his ~atiVlst campaign. tivedamagesofS200million,fourtimes 
patent in four in this country is ere· Betwe~n Sena.tor Sunpson and Re~re- its net earnings last year. Mr. Womble 
ated by Immigrants or Immigrants senta~ve Snuth,. all of the noXIous says the jurors were "aggravated" by 
working with U.S.-born engineers or _ P':OVlSIOns are likely to coI.De back evidence he presented that Mltcheil al. 
investors. This is three times their With the conference committee .re- legedlyhiditspoliutionfromTexasreg
presence in our population (8.7%), so ~rt. The best hope Is that. the bills ulatol"S. But if the company was gen. 
presumably immigrants are out there ~l fall of ~elr own weight, like uinely cheating on pollution laws, that 
doing more than their share to keep Hillary Clinton s health·care boondog- should be a job for law enforcement. It 
the U.S. competitive with Japan. _gle, and that the ISsue can be taken shouldn't be an excuse for making a 

Nor of course did all the patenters up by another Congress where cooler handful of plaintiffs and their lawyers 
in the Tocqueville study enter the heads prevail. 

richer than the Beverly Hillbillies. 
Mitchell rightly calls the award 

"unwarranted and excessive." The 
company plan~ to appeal, but if it 
does, it'll have to pay interest on the 
award- at the rate of $1.7 million a 
month. And it still faces copycat suits I' 
from other local, residents. 

Defenders of the status quo no 
doubt Will argue that such verilicts are 
rare. That may be trqe, but with Mc
Donald's coffee and BMW paint jobs
,not to inention class'action suits for as- i 

bestos, breast Implants and the like
each tif them sends a ripple through the 
whole civil justice system. They en· 
courage more lawyers to chase wilder 
and wilder clalms, and ratchet up pres· 
sure on Companies 'to settle baseless 
suits before tIIey end up playing Russ
Ian Roulette In court. The answer is 
clearly to rein In runaway juries. 
Texas d1djust that last year. Its tortre
form package would have llmited tile 
Mitchell verdict to "just" $5.5 million, 
but the case was rued before the law 
took effect. 
- Now the battle over tort reform has 
sliifted to the national level. The bill 
that will be voted on in the Senate is 
quite modest: It Includes a cap on puni
tive damages of 1250,000 or two times 
actual damages, whichever Is greater, 
but a judge can overrule those limits if 
the defendant's conduct Is particularly 
egregious. The limits apply only in 
product lIabillty cases and not to, say, 
claims alleging seepage from gas 
wells. Conferees even passed up an op' 
portunity to extend protection to char· 
ities. So while the proposal may be the 
best the Senate is likely to do when 
most Democrats and some Republi· 
cans are deeply dependent on trial 
lawyers, as campaign contributors, it 
isn't enougli to end the tide of torts. 

If Congress passes the meaSure, 
however, it Will have a wonderfully 
clarifying political effect. To wit, it 
Will force Mr. Clinton to choose be· 
tween his pals In the plaintiff's bar 
and the victims of lawsuit abuse, like 
Mitchell Energy. When he vetoed the 
securities "strike suit" bill, the Presi· 
dent sided with the tort tycoons. Our 
bet is he'll do the same thing this time. 
If Bob Dole is looking for campaign is
sues, this one is made !O order. 



By WU.I.IAM McGOWAN 
Serving a white-bread town i~ the na

tion's whitest state. Vermont's Burlington 
Free Press seems an unlikely place to look 
for what the diversity wars are doing in
side America's newsrooms. At issue is 
whether the Free Press-one of 93 owned 
by Gannett-acted properly In firing Paul 
Teetor. a reporter who had been targeted 
by Burlington's small but vocal mlnorily 
community over his reporting on a contro
versial community lorum on racism In 
March 1993. 

During the lorum, a white woman try
Ing to delend Vermonters against angry 
accusations 01 white racism was cut all at 
the microphone by the moderator, a black 
mayoral aide named Rodney Patterson_ 
Mr. Patterson directed that the woman be 
escorted outside, explaining that the meet
ing was "speclllcally designed lor people 
of color" to describe their "ethnic experi
ences" 01 living In Vermont. 

Mr. Teetor, three times named the Ver
mont Press Association's Reporter 01 the 
Year, agreed with the woman's character
Ization 01 the Incident as reverse racism. 
When his account appeared the next day, 
minority activists charged that the story 
was "ugly" and "distorted" and that It "In
named racial tensions." Leading the at
tack was Mr_ Patterson, who threatened to 
liIe a lawsult and to march on the paper 
unless Mr. Teetor was fired and an apol
ogy published. 
A 9O-Second Meeting 

Free Press editor Ronald Thornburgh 
terminated Mr. Teetor that night In a 90-
second meeting without giving him a 
chance to defend hlmsell, reviewing a 
videotape that sup
ported the reporter's 
account or talking to 
any officials In at
tendance (who also 
conllrm what Mr. 
Teetor reported), 
The blackbaUed re
porter has tried to 
make ends· meet 
since then with a 
string of menial 
Jobs_ 

Stili Mr. thorn
burgh InsiSts he did 

Paul Teetar 

not cave In to community pressure. But 
Mr. Patterson later told a Boston Globe 
reporter: "He (Mr. Teetor) messed with 
the wrong person. And I think the Free 
Press was aware that we could rally 
enough support to cause people to ques
tion what they were doing." 

At Mr. Teetor's wrongful dismissal and 
delamatlon trial, which opened two weeks 
ago, attorneys lor the Free Press and Gan-

Reporting by the Numbers 
nett argued that Mr. Tector's inaccul'ate 
and unbalanced account of the race forum 
"was Ihe last straw" . .. after a long history 
01 problems." CIting a record 01 poor per· 
formance, unprofessional conduct and 8 
reputation for recklessness, Free Press at
lorney Robert Rachlin told the Boston 
Globe last year that Mr. Teetor was "a 
problem employee lrom day one" who 
would have been fired much sooner If Gan
nett had not been so "kindhearted." 
. Mr. Teetor argues that the lacts and 
the tone 01 his story were accurate, and 
that an incident 01 reverse racism at a 

Thornburgh was under pressure from 
Gannett-which ties executive compensa
tion and career security to the contest re
sults-to Improve them. This made the ed
Itor highly susceptible 10 Mr. Patterson's 
threats, attorneys lor Mr. Teetor argue; If 
an alienated black community stopped tak
Ing calls Irom the paper:s reporters, maln
streaming would !Jecome impossible. 

To establish just how skittish Free 
Press editors were on the raciallront, Mr. 
Teetor's lawyers point to a July 1993 letter 
lrom Mr. Thornburgh to Gannett In which 
he desperately trumpeted the steps the 

Free Press editor Thornburgh had instructed him in 
a memo that at least one column in every four should be 
about a minority or address a diversity issue_ 

community forum on race was Indeed 
newsworthy_ He admits his record has 
some blemishes, but he Insists It Is being 
distorted to obscure the lact that he was 
"sacrtflced on tl)e altar of political cor
rectness" In what his attorney Ritchie 
Berger told the jury was an act 01 "pan
dering to the minority community.' 
These minority crlllcs could have made 
trouble lor Free Press editors back at 
Gannett corporate headquarters_ There, 
Mr. Teetor's attorneys argue, sensitivity 
to minorilies has. been declared Hoty 
Writ, and they appear to have the goods 
to prove It. 

Delving Into the bowels of Gannett's 
corporate diversity effort, Mr. Teetor's at
torneys lound Internal documents that 
shed light on the quota-based system that 
the company relies on to measure the 
racial correctness ollis editorial products. 
this Is a system, they argue, that encour
ages hyper-sens.ltlvlty and double stan
dards, and Is Inappropriate In a setting 
like Burlington, where mlnorlttes repre
sent less than 3% of the population. 

The documents center on Gannett's 
"All American Contest,· an annual nu
merical review that judges editors on bow 
successlul they have been at achieving 
racial balance on their news staffs and 
their news pages. An Important part of this 
diversity effort Is what Gannett caIJs 
"malnstreamlng," a controversial, UI-de
fined policy of covering the news by racial 
numbers that encourages reporters to 
maintain and consult minority source 
lists, and to Integrate positive Images 01 
minorities In news coverage and photos. 

Court papers show that at the time of 
the Teetor dismissal, the Free Press had 
some 01 the lowest All American scores In 
the newspaper division and that Mr_ 

riewspaper had taken to slrengthen Its 
commitment to diversity. These Included 
the hiring 01 a Japanese-American writer 
and an African-American couple, one 01 
whom would be groomed for manage
ment, In keeping with a promise to seek 
minority candidates. lor every editorial 
opening. Mr. Thornburgh also under
scored the recruitment 01 a new managing 
editor who had lormerly spearheaded a 
successlul diversity drive at the Gannett
owned Detroit News. IiI addition, the let
ter crowed about sending a photographer 
to three minOrity business lorums, with 
the asSignment of photographing every 
minority face there, and having senior ed
Itors meet with the paper's minority com
mittee to review coverage, particularly 
coverage of crime. And It Included a proud 
deScription 01 Mr_ Thornburgh's plans to 
make malnstreamlng a part 01 all news
room prolesslonals' annual reviews, not 
Just top editors'. 

In a deposition to Mr. Teetor's lawyers, 
Mr_ Thornburgh conceded that ~e had de
creed that one out 01 six faces In a photo 
series called Vermont Voices should be a 
Person of color. Another deposition from 
the paper's star columnist disclosed that 
Mr. Thornburgh had Instructed him In a 
memo that at least one column In every 
four should be about a minority or address 
a diversity Issue. Court papers also show 
\/tat Mr. Thornburgh was especially cau
tlous about photographs; a shot the paper 
ran of a black man raking reluse was 
later Criticized by Mr. Thornburgh be
cause It could be seeq as relnlorcing 
stereotypes 01 blacks as !!ultable lor man
ual labor only. 

Mr_ Teetor also cites two incidents as 
background lor understanding the paper's 
racial anxieties. One involved the fits of 

protest triggered In the black community 
when the Free Press fan a picture of a 
scowling, manacled black suspect as he 
was arraigned In a sensational 1992 mur
der case. (Photos 01 the delendant did not 
run a year later during the actual trial, 
which would not have been the case had 
the delendant been white, Mr. Thornburgh 
conceded In his deposltlon_) And since 
racial trouble In the Gannett empire had 
become national news two weeks belore 
Mr. Teetor's dismissal with the revelation 
that USA Today had run a front page photo 
of armed black gang members later lound 
to be staged, the Free Press was even more 
anxious than usual. 

·The climate 01 racial solicitude at the 
Free Press was also underscored by the 
fact that prior to the lorum the paper's ed
Itors never challenged Its ground rules
that It was exclusively deSigned for people 
01 color to speak and that those who did not 
wish to make statements In public could 
hold lorth lrom a medla'free zone. These 
were Inlrlngements on First Amendment 
liberties and would have been considered 
newsworthy In a nonnal newsroom, Mr. 
Teetor argues. 
A So-Called Clarification 

The Case has been a prolound embar
rassment to the editors of the Free Press 
and the corporate olllcers 01 Gannett, none 
01 whom would comment lor this story. A 
so-called clarification that ran the day al
ter Mr. Teeto. was fired and was clearly 
published to appease angry minorities was 
Itseilinaccurate on several critical points, 
leading a collllllDist lor an alternative 
weekly to .dub the paper "the gang that 
couldn't retract straight." In the early 
stages 01· the court proceedings, the pa
per's attorney asked that Informallon re
lating to personnel records and financial 
Informallon be Impounded under a gag or-
. der, a move that was denied by the judge, 
who wryly observed that the Free Press 
was asking him "to prevent newspaper 
coverage_ " And the psychiatrist Free 
Press at!Prneys hired to evaluate Mr. Tee
tor declared he had an antlauthorlty com- . 
plex -an odd thing to hold against a re-
porter. ", 

Odd, but not totally. ~rlslng In the 
bland new world of corpoi"aIl\.Journallsm_ 
"I stood up lor one woman Who was de
nied her First Amendment rightS· an~ re
moved lrom a public meeting room be
cause 01 her skin color," Mr. Teetor In: 
slsts. "And now I think I am standing up 
lor the rights 01 journaliSts. It Is too bad 
Gannett wants generic stories that don't 
oflend anybody." 

---
Mr. McGowan is writing a book alJout 

identity politics and the press_ 

.1 
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Planned Veto 
Of Liability Bill 
Is Business's Loss 
Consumer, Lawyer Groups 

Are Winners in Debate; 
Election Plays a Role 

By RICHARD B. ScHMrrr 
Staff ReporteT of THE WALL STREET JOURNAL 

WASHINGTON - President Clinton's __ _ __ ._. '"_~ ___ ' 
decision to oppose legislation thiLt would 
limit manufacturers' liability in lawsuits 
over defective products, is a bitter defeat 
for business. 

Over the weekend, the president said 
he would veto the producHiablity legisla
tion, as Congress is scheduled to vote on 
the landmark measure this week. The veto 
pledge probably ensures the legislation's 
demise .. While the House is enthusiastic 
about the legislation, the Senate is consid- . 
ered shy of the two-thirds majority needed 
·to override a veto, and may even lack the 60 
votes needed to end debate. 
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In a statement, 'Mr. Clinton condemned ~-- '-========--"'"'1F==...;.:.;====;;;;:;:;:;::;::;;:===-
the legislation as one-sided and heavy- t' a:mti ued FromDnn At "';.':" C" ;-:-;'"~i"')>-:":;,, 
handed, saying "it interferes unduly with ' , n , ""~ " pakis; the president 'oHbe.60;Oooimeiri~r' 
state prerogatives and unfairly tilts the .early 1960S,. but the Republican mlijority Association of Trial Lawyetsi)J~erlca.· 
legal playing field to the disadvantage of :pve new life and hope to Its corporate "In recent days, opponentS;,iuliI pUb
consumers." Among other concerns, he ::fi11.ckers, w~o have argued that lawsuits lished new studies purporting tci'\show: 
cited the bilI's "artificial ceiling" on puni- and unpredictable Jun: awards are sap, how the legislation would give hidden: 
tive damages that may be awariled to deter ping American innovation and new-prod- new protections to the likes of gun dealers 
or punish wrongdoing. ,u~t development. and breast-Implant manufacturers, asser-

, WhIle the White House last year raised . h' 
Key Elements Attacked .concerns with earlier versions of the legis- ' tions w Ich proponents deny. 

Proponents said they planned to press :fa,tion, supporters, including several prom- They also had been pressing the White 
ahead anyway and put the bilI to a vote. 'ment Democrats; felt they had cobbled ~ouse f~r a statement as a kind of pre-emp-
While it's conceivable that they could try to :together a version that might win the tive strike to help persuade wavering Sen-
modify the legislation to satisfy the presi- -:president over. The compromise legis- ate Democrats to vote against the bill, 
dent, supporters weren't hopeful because lation draws mostly from a relatively nar- which is likely to be considered tomorrow 
Mr. Clinton attacked most of the bill's key row bill approved by the Senate last May, or Wednesday. Last week, the trial-lawyer 
elements. The only provision the president and rejects a House-backed overhaul of group published a white paper attempting 
said he would support was one glting damage suits that would have applied to to show how the conference report was 
protection to suppliers of raw materials all civil actions. more extreme than the version sena-
used in m~dical, devic~~. . Coup for Consumer Groups tors narrowly approved last spring. ' 

Mr. Chnton s de~lslon IS. y~t another A co-sponsor of the legislation, Sen_ Jay Uttle Room to Negotiate 
rebuff to ~he Republican maJonty .In Con- RockefeIJer (0., w..Va.> ,said In a state- Sen. Rockefeller and other proponents 
gress, ~hl~~ had made product l~gJs,I,at1~n ment that the president had taken "a lJI'gedCongr.ess to pass ,the legislation and 
part of Its. Contract With A!DeTJca. It IS shortsighted political view of ,a serious ,send it.to the presid.entnonetheless. 
also a sWipe at Senate M~Jonl¥ Leade.r bipartisan effort that would restore oom-
ROb~rt D?l~, the GOP presidential noml- mon sense to the American legal sys_. But the WhIte Hoose statement seemed 
nee-m-wal~mg, who has ~een a prime tern. ". . to leave little room for negotiation. The 
mover behind the federal bill. But the decision 15 a coup for consumer veto "doesn't even have an avenue to 

Yet, the decision - the second time,in groups and personal-Injury lawyerS, who discussion," said Victor Schwartz, a law-
. three months that Mr. Clinton has balked mounted an all-out attack on the leglsla- yer for the Product liability Coordinating 
at legislation aimed at curbing lawsuits- ,tion over the last two weeks as House-Sen- Committee, an industry group tIIat has 
is also apt to advance criticism that the ate conferees neared agreement on the been pushing forieglslation for years. Mr. 
president is overly influenced by plaintiffs ~mpromise legislation.· Schwartz said "iUs goiDgto be much more 
lawyers, who have been major campaign "President Clinton has stood with in- difficult" to win the necessary support In 
contribUtors. In Decemb\!r, he vetoed leg- jured consumers and rebuffed both the CoQgress, adding, "some Democrats could 
islation that would limit securities-fraud corporate lobbies and their congressional simply go with their president in an elec- ' 

tion year." suits. But Congress overrode his veto and allies, including Sen. OQle, who want to 
the bill became. law. federally lie the hands ofState jurors and Clearly, election-year strateg;es were 
Dole Attacks Decision judges iri favor of wrongdoers who harm ~nsider~d by the \Yhite House. By oppos- ' 

". . . . innocent people," said Ralph Nader, the 109 the blIJ, Mr: Clmton can portray him-
Campalgnmg I~ MIlwa~ee on ~atur- ; consumer advocate. "This is unusually self as prote~ting average citizens from 

day, Sen. Dole qUickly seized the Issue, good news" greedy corporations and allow him to 
~sserting that Mr. Clinton had. de~i.ded ~o "I think the American consumer has. attack Sen. Dole as a friend of blgb'usi- . 

veto a very ~arrow product hablh~y. bill every right to be hopeful that the presi- ness. But the poSition leaves Mr. Clinton 
because ~e t~Jallawy~rs ~ured mllhons dent's appropriate and strong stand' on open to attack as being in the pocket of tria1 

of dollars 10 hiS ca~palgn. ,their behalf will make senators and con- lawyers. . . ... 
~he products bill has ~een pr~ssed by jressmen reconsider their respective posi- -Michael'K. FriSby 

bus mess groups 10 Washmglon smce the lions on this issue," added Pamela Lia- contributed to this article. 
Please. Turn to Page A6, Column 1 .:,' ~ ________ _ 

--



r", ._ ............................... . 

Federal Prosecutors 
See Victory in Ruling 
On Tucker Indictment 

THE WALL sTREET JOURNAL 

MONDAY, MARCH 18,19961 

BI/ Q WALL STREET JOURNAL Staff RepOTteT 

LITTLE ROCK, Ark. -An appeals court 
decision reinstating an indictment of Ar
kansas Gov. Jim Guy Tucker is a victory 
for federal special prosecutors. . 

The three·judge appeals panel, m St. 
Louis reversed a lower-court ruling that 
threw' out the charges, saying the federal 
judiciary lacks authority to review inde
pendent-counsel indictments. The appeals 
panel also removed the judge who ~ew 
the case out, citing an apparent conflict of "R=-u~l"-;-'n-g--:Quas' hes 
interest. " 

Mr. Tucker's attorneys said they would 
ask the full court of appeals to review the N da C t ' 'S· 
decision, and if necessary press their case eva oun y 
with the Supreme Court. 

At issue was a January ruling by I CL';m on U S Lan'd 
Judge Henry Woods in Little Rock that (,(1,,, • • 
independent counsel Kenneth Starr went I 

beyond his jurisdiction in having Mr. I 

Tucker indicted for an alleged fraud 
scheme unrelated to the Whitewater real : 
estate venture and a savings itnd loan 
failure that Mr. Starr was appointed to 
investigate. 

The appeals court also directed that 
Judge Woods be removed from the case "to 
preserve the appearance of impartiality." 
Judge Woods has longstanding ties ~ 
the Clintons, and Mr. Starr had sought hiS 
disqualification. The appeals court sa~d 
there's no evidence that Judge Woods IS 
biased. However, "Given the high profile 
of the Independent Counsel's work and of 
this case in particular, and the report!ld 
connections among Judge Woods, the .Clm-, .. 
tons, and Tucker, assignment to a differ
ent judge ... is required to insure the per· 
ception of impartiality." 

The indictment involves a lucrative 
cable television investment by Mr. Tucker. 
He is charged with lying about how he 
intended to spend the proceeds of a fed~r
ally backed loan and with hiding profits 
from the cable deal to avoid taxes. The 
investment has no relation to Madison 
Guaranty Savings & Loan, at the center of 
the Whitewater affair. However, Mr. 
Tucker received the loan' from former 
judge David Hale, a key figure in the 
Whitewater inquiry. 

""""'==""" 

By CHARLEs McCoY 
~f Reporter of THE W..u. STREET JOURNAl. 

A federal judge'S ruling quashing a 
Nevada county's attempt to gain control 
over federal land shilts the main focus of 
the bitter fight over federal authority to 
regulate land back to Congress. 

In a closely watched case brought by
the Justice Department against Nye 
County, U.S. District Judge Lloyd George 
of Las Vegas ruled Thursday that the 
federal government does own the !and 
that covers nearly half of the Amencan 
West. The judge ruled Illegal the nu
merous ordinances adopted by the county 
claiming that the federal government 
didn't rightfully own the land and repudi
ating federal land managers' .right to ~gu
late activities such as grazmg, loggmg, 
mining and wildlife protection. 

The ruling deals a heavy blow to the 
legal underpinniilg of what's come to 
be called the county supremacy move
ment, or Sagebrush Rebellion n. Dozens of 
counties have adopted ~imilar ordinances. 
They have used as legal justification theo
ries that many mainstream legal scholars 
call fanciful, including new interpretations 
of the Treaty of Guadalupe Hidalgo that 
ended the U.S.-Mexican war and statehood 
compacts. 

Nonetheless, since t~e' movement 

picked up steam In the early 1990s, propo
nents have used the ordinances 'to justify 
not paying grazing fees, refusing to la:ke 
measures to protect endangered species 
and other actions. Many threats of vio
lence agalnst federal employees have been 
made by county movement proponents, 
Last year, bombs went off at the office and 
home of one veteran forest service ranger 
in Nye County. ' , 

No one was Injured, but the Justice 
Department, concerned by such attacks 
and the spreading rebellion against fed
eral land management policies" sued Nye 
County last year, hoping to quash the legal 
prong of the movement. Judge George's 
ruling does that, although proponents 
could appeal. U.S. Attorney General Jan~t 
Reno said the ruling affirms that public 
lands "are owned by all Americans, to be 
managed by the United States - that's the 
rule of law ... Nye and other counties are 
no exception to this rule. " ; 

But the disaffection, particularly in the I 
West, over federal-land policies is un- : 
fazed and. several county movement lead- ! 
ers ~aid over the, weekend they will ' 
now redouble their efforts to get Congress : 
to enact laws limiting regulators' power : 
and even returning federal land to the : 
states. , ' 

However,. Republican leaders have 
been toning down their rhetoric on envi
ronmental Issues, out of concern that the 
public perceives their position on environ
mental matters as too extreme. Mean
while, President Clinton and his advisers 
are USing the Republicans' environmental 
posi tions as campaign fodder, and the 
president has vowed to veto many of 
the Republicans' environmental initia
tives. 
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• . Don't Water Down Ontario Hydro Privatization 
A popular' backlash Is rising agairist 

the Western Hemisphere's lengthening 
string of market reforms and privatiza~ 
lions done the wrong way and ~or the 
. wrong reasons. Now Ontario may have an 
historic chance to revive the open-market 
agenda, as It embarks on one of the 
world's largest privallzallons ever: the 
breakup and sale of Ontario Hydro, the 
hemisphere's biggest electric utility. 

Last November Ontario's supply-side . 
Tory government astutely appointed Don
ald S. Macdonald to head an advisory com
mittee on electricity competition. The 
committee Is due to submit a final report 
on April 30. Mr. Macdonald, a Canadian 

The Americas 
By Robert Blohm 

ex-minister of finance, of energy and of de
fense, Is an Icon of free trade and of the op
position Liberal Party. 

Mr. Macdonald has become man of the 
kilowatt hour. This second Macdonald 
Commission will hopefully prove as m!r 
mentous for an open, competitive conti
nental electricity, market as the first one 
was for continental free trade., By recom- ' 
mending Canada-U.S. free trade, Mr. Mac
donald's 1985 Royal Commission on 
Canada's economic future set off the 
process culminating In Nafta. Mr. Mac
donald's current manljllte comes amid a 
burgeoning continent", market revolution 
In electricity that favors competition; con
sumer choice and therefore lower prices. 
Since the government can't be counted on 
to Improve on his recommendation, the 
commission's report'ls critical. 

By privatizing Ontario's electricity sys
tem-and opening It sooner than in the 
U.S.-Ontario gets the jump on continen
tal electricity trade. The province becomes 
a fully eligible commercial exporter and a 

competitive player by lowering rates and 
thus keeping them lower than across the 
border. That will in turn only accelerate 
U.S. deregulation and lower U.S. electric
Ity rates. Ontario spans the strategic mid
dle of the Canadian border, from New York 
to Minnesota, and over the Great Lakes. It 
straddles half the U.S. states actively em
barking on electricity deregulation. 

c;>ntario's economy would lose a unique 
growth opportunity If Mr. Macdonald's 
commission yields to pressure to water 
down the privatlzatlon-cum-restructuring. 
It's coming mainly from Hydro labor and 
management who would privatize or 
break up only parts of the company and ' 
keep out needed foreign control capital. 
It's also coming from most of the multi
tude of munlcipallty-owned distribution 
companies whose debt-free assets need to 
be reapproprlated,consolldated and sold 
to payoff the rest of Hydro's debt. Other 
special Interests Include some private pf!r 
ducers wanting to protect or procure a 
franchise, and politicians and investment 
bankers out to Innate the sale price, forc
Ing the consumer to pay higher rates. 
We've seen' this before in the bad deals 
now littering the hemisphere. 

Not that OntariQ has much choice but to 
seize the opportunity to do It right. With 
one of the most electricity-Intensive 
economies of any high-population state or 
province, Ontario has seen electricity 
rates In real terms rise faster In the past 
decade than In most of the industrialized 
wotld's jurisdictions, while rates In. the 
U.S. have dropped more than In most of 
them. The northerly jurisdiction, whose 
industrial might grew with the aid ot'artl
flcially low electricity 'prices, has dlspf!r' 
portlonately more to lose, or gain, from 
how it sets up an electricity market. 

Nor is doing the right thing as daunting 
for Mr. Macdonald as it might seem. In
deed, Ontario's state ownership of elec
tricity has suddenly gone from a scourge 
to a blessing. Faced with power-industry 

restructuring, Ontario is merCifully not 
constrained like U.S. jurisdictions. They 
are all stuck with a pre-existing private oli
gopoly with strandable shareholders clam
oring to be kept whole, and/or with some 
persistent government ownership of elec
tric utilities. Ontario can create an opti
mally competitive private electricity in
dustry Instantly and go. directly to elec
tricity heaven as the U.S: stews In purga' 
tory by "phasing In" deregulation. . . 

The chatienge unique to Ontario will be 
securing public acceptance of Significant 
foreign O.e_, U.S.) 
corporate owner
ship, particularly of 
Hydro's nuclear fa
cilities, which are 
60% of the' com
pany's capacity. But 
Mr. Free Trade ts up 
to that task since 

. free, cross-border 
capital movement 
goes hand-In-hand 
with· ~y uncon
stralned\ trade, and Donald S. Macdonald 
serves only to make Ontario more pros-, 
perous. Qntario easily attracts foreign eq
uity capital needed to replace Canada's 
onerous foreign debt. The province should 
be a comfortably close proving ground for 
any U.S. electricity company eager to get 
Its competitive feet wet. 

, The most groundbreaklng Issue Mr. 
Macdonald faces Is whether to have a 
compulsory, single public exchange for 
trading electriCity or a completely free 
~Ix of public a"d private markets. Were 
there too few companies under a free mix 
of markets, they initially could !lIke ad
vantage of myriad less savvy customers. 
But if Mr. Macdonald starts with enough 
competing companies, he can comfortably 
leave the trading ISSUe for the starting 
players to decide among themselves, like 
any industry's common standards. . 

Mr. Macdonald need not worry about 

implementation should his recommeiJda-
. tlon be bold. Ontario Is unlike California or 

New York, both, at the deregulatory fron
tier, but whose Public Utilities/Service 
Commissions' modest recommendations 
face split or opposition legislatures. The 
parliamentary system blesses Ontario's 
premier with a clear legislative majority. 
Lower electricity rates dovetail nicely with 
the government's budgeted 300/ .. tax rate 
cut to propel Ontario's economy. Eliminat
Ing Hydro's debt leaves a nice safety mar
gin for the tax rate cut and no increase 
ever In the government's budgeted direct 
and guaranteed debt. 

Mr. Macdonald may even wind up 
saving Canada in Its winter of Quebec 
separatist discontent and prove to be 'the 
best Macdonald since Sir John A.;-

. Canada:s first prime minister and father 
of confederation. Private, competitive 
Ontario electricity would take capital 
and electricity market opportunities 
away from Hydf!rQuebec4 the key policy 

. tool In Quebec's economic nationalism. 
HydflrQuebec needs to ,be broken up and 
privatized .to' give the government des
perately needed cash and to enalile Que
bec's stili relatively cheap electricity 
commercial access to an open, free On
tarto, New York or New England market. 
Quebec's Is among the most electrlclty
Intensive economies In the Industrialized 

·world; Its electricity prices have risen al
most as' fast as Ontarto's and are about 
to rise again. With Its own big foreign 
debt, Quebec needs much more outside 
participation than Ontario In,its electric-
ItY Industry. / ' ,', 

By properly privatizing Ontario's elec
tricity system, Mr. Macdonald may well 
salvage the .hemlspherlc market reform 
process that his first commission helped to 
launch a decade ago. 

----
Mr. Blohm is an American-Canadian in

. vestment banker and a Columbia University 
doctoral candidate in economics. ~ 
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Clinton's Payoffs to the Trial Lawyers 
By THEoDORE B. OLSON 

Four years ago, the leaders of Amer· 
ica's contingent fee bar made an invest· 
ment in their future. They raised eye-pop- . 
ping sums of money for Bill Clinton's first 
presidential campaign, promising pro
spective contributors that "Bill Clinton is 
against tort reform of any kind." As a long· 
standing associate of Mr. Clinton's ex· 
plained in written solicitation materiais, "I 
can never remember an occasion when 
[Bill Clinton] failed to do the right thing 
where we trial lawyers were concerned." 
As a result of these blunt appeals, lawyers 
were the largest contributors to the 1992 
Clinton campaign. That November, voters 
put the trial lawyers' candidate in the 
White House. 

Now the lawyers' investment is about to 
payoff. This week a House-Senate confer
ence committee finished work on a com
promise legal reform bill that will apply to . 
product liability only. Early next week, the 
Senate is expected to pass the measure; 
the House is certain to follow suit. Then 
the bill will wind up on Mr. Clinton's desk, 
where everyone expects him to veto It. If 
he does, it'll be only the latest payoff from 
the president to America's most potent p0-
litical force. 

Forbes magazine noted two years ago 
that trial lawyers had become America's 
"third political party," contributing more 
money to political elections than any other 
segment of American SOCiety. One study, 
released in 1995, showed that plaintiffs' 
trial lawyers gave more to congressional 
candidates between 1989 and 1994 than the 
five largest labor unions combined. The 
Washington Post reported that one Texas 
asbestos lawyer alone made nearly 
$600,000 in political contributions in one 
four-year period. Newly elected Sen. Ron 
Wyden (D., Ore.) reported contributions· 
from a Who's Who of asbestos and breast 
implant lawyers-a contribution list stud
ded with familiar names like Boggs, 
O'Quinn, Hyatt and Beasley- from f~ 
flung places like the District of Columbia, 
Texas, Ohio and Alabama. . 

The plaintiffs' bar is particularly effec
tive because, with all its money, it focuses 
on a single issue: opposition to any effort 
to eliminate the abuses and' excesses in 
America's civil justice systems that have 
made plaintiffs' lawyers among .the na
tion's wealthiest entrepreneurs. Class ac
tion suits, punitive damages and wildly 
imaginati~e product liability claims "have 
become the late 20th century's bonanza, 
·and the trial lawyers know how to preserve 
th~ir golden goose. In exchange for their 
massive contributions, they have basically 
only one favor to ask. And their requests 
are rarely ignored. 

Their pelitical power ts needed now be
cause citizens everywhere have become 
disgusted with freakish windfalls in 
bizarre' cases involving slippery coffee 
cups, mispainted luxury cars and killer 
marshmallows. Surveys show that 80% to 
90% of Americans want civil justice re= 
forms, including caps 6n punitive damages 

and limits on abusive suits. But the trial 
lawyers can ignore polls and public opin
ion as long as they involve themselves ag
gressively in legislative and presidential 

. races. The past year or so has proved how 
wisely they have invested. 

The first big payoff during the Clinton 
administration occurred in May. 1995, 
when the Senate took up a broad-based, bi
partisan civil justice refomblIl that had 
passed the House by more than 100 votes. 
President Clinton, the trial lawyers' pal in 
the White House, incited a Senate fili
buster with the kind of hysterical rhetoric 
normally reserved for times of war: He 

, sald the bill would protect "drunk drivers, . 
murderers ,rapists and abusers of women 
and children, despoilers of our environ
ment ... and perpetrators of terrorist acts 
and hate crlriJes." The .president's mis
leading jury speech worked: Senate allies -
of the trial bar responded by rejecting the 
House bill and enacting a narrow measure 
that leaves' most Americans vulnerable to . 
perniCiOUS lawsuits, devastating verdicts 
and extortionate claims. -
, Late last year, trial lawyers cashed in 
their second dividend. Congress passed a 
securities reform bill opposed by ~any. 

. no one except a small collection of lawyers 
who proudly proclaim (as one did in the 
Wall Street Journalj that suing stockbro
kers Is "a growth industry." The 'bill was 
supported by a broad majority in both 
houses of Congress, including Dem6Cratic 
National . Committee Cbairman' Cbris 
Dodd. Mr. Clinton had led Democratic 
leaders in Congress to believe that he 
would sign the bill. Until, that is, a late vis
itation by an aggregation of lawyers who 
were among his largest campaign contrib
utors, including securities class action 
king William Lerach. The intervention 
produced an 11th-hour presidential veto. 

Mr. Clinton's veto was immediately 
overridden by both houses of Congress and 
the securities reform bill is now law. It is 
a telling demonstration of the power of the 
trial bar, however, that its members were 
able to persuade Mr. Clinton to yetoa bill 
supported by his hand-picked leader of his 
own party-and thus to expose himself to 
the only veto override in the first two years 
of his presidency. 

The third payoff is just around the cor
ner. The differences between the narrow 
clvil justice reform bill passed last spring 
by the Senate and the broad reform for all 
Americans approved in the House have 
been reconciled in conference. A limited 
product liability bill has emerged that Is 
opposed only by the trial bar and their 
trade group, the Americiui Bar Associa
tion. 

In other words, the only obstacle to the 
reform the public wants is a collection of 
lawyers with an immense vested interest 
in the capridous and expensive status quo. 
But the lawyers have the only ally they 
need, and they are fast at work making 
sure that their interests remain para
mount in the preSident's mind. On Jan. 31, 
the Washington Post published a chart 

showing that the largest contributors to 
the .president'~-re-election campaign were 
lawyers and law firms, which had con
tributed a staggering $2.5 miIlion. In :tact, 
lawyers had contributed more mon~y to 
Bill Clinton than to Messrs. Dole, Grammr 
Lugar, Alexander and Buchanan com
bined. And the. lawyers' contributions 
were greater than aggregate contriblltio.ns 
to the president from retired people; the 
real estate 'industry, health profeSSionals, 
civil servants and 1he media and enter
tainment industries. 

President Clinton has been criticized 
for ncillation and for forgetting his com
mitments. But one group has nothirig to 
complain about on this score. For ·trial 
lawyers, Bill Clinton has been every bit the 
president they were' promised. ·He'll 
demonstrate that again when he vetoes le
gal reform. 

Mr. Olson is a Washington lawyer who 
represents companies advocating /mJad civil 
justice reform. . 
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TORT REFORM PLAN 
Senate's Version Would Limit I 

Suits to Faulty 'Products ' 

• , By NEI~ A. LEWIS' f\ \' 

Continued from Page BI 

from dangerous products, a category 
that would cover such dIverse items 
as toasters that explode, respIrators 
that malfunction or cars that have 
dangerous desIgn flaws. It would for 
the first time set a nationwIde stand
ard for such suIts In both state and ' 
Federai courts . 
, Anyone who successfully sued un
der the law could be compensated for 
theIr actual" damages, whIch Is typl-

WASHINGTON, March 6 -After cally medIcal expenses, lost wages 
months of resIstance, House Repub- and any damaged property. But pu-

, IIcans have dropped theIr plans for a nltlve d!lmages, whIch are award~ , 
sweepIng overhaul of the nation's by jurIes In cases of egregIous mls
cIvil litigation system In favor of a conduct, would be limited In most 

, nJ!rro~l!!~rrort by Senate Republl- cases to $250,000 or two or three 
cans that would only limIt lawsuIts times act\lal damages, whIchever Is 
Involving faulty products. greater. Small businesses, those with 

Senior members of, Congress 'and fewer than 25 employees, would have 
staff officials said this week that the' cap set at $250,000. 
negotiators from the House and Sen- The ,House had voted In March to 
ate had broken a deadlock that extend similar limits to a much wld
threatened to kill the Republicans' er' range of 'lawsuits. That version 
promise to force slgnlflcimt reduc- covered not only dangerous products 
tlons In th¢ number of civil lawsuits. but also all civil suits, IImltlng'punl
As a result, a compromise bill close-I tlve damages against doctors, com
ly resembling the version approved i panles that pollute and common 
by the Senate last year may reach: criminals like rapists who are often 
the floor for a 'tlnal vote within the I sued by their victims. 
next few weeks, several lawmakers, The lengtHy standoff provided, 'a 
said. ' ' vivid demonstration of the dIfferent 
, "We're very close to an agree- cultures In the two legislative cham-
ment,'! said Representative Henry J. bers, even,though both are now con
Hyde, an Illinois Republican and the trolled by the Republlcan~. , 
Judiciary Committee's chairman. The Senate, more ,moderate, 

While there are stili some second- balked at a sweeping approach to 
ary details to be worked out; the new, discouraging clvlllawBults. That was , 
bill Is expected to win easy approval not so In the highly energized }fouse, 
In the House before going to the many of whose freshman RepulJllcan 
Senate, where It enjoys the support I members were elected after having 
of a ,traglle coalition of Republicans I 
and a handful of Democrats. It Is 
unclear what President Clln, ton may I 
do. Adinlnlstratlon officials have 
said Mr. Clinton Is amenable to a bill ; 
covering damages from faulty prod-
ucts, although he has criticized some 
features that are certaIn to be In-
cluded In the leglshitlon. 

The bill, as It Is now likely to be 
drafted, would limit punitive dam-' 
ages In lawsuits Involving damages 

, Continued on Page BI6, Coluinn I 

signed the Contract With America, a 
1994 campaign manifesto that explic
Itly promised swift and large-scale 
changes In how people may use the 
courts. The House bill was approved, 
so overwhelmingly that Itsoppo
nents, principally' organizations of 
trial lawyersimd consumer groups, 
were stunned. 'But when Bob Dole, 
the Senate majority leilder, tried to 
duplicate that feat In his chamber, he 
was soundly defeated. 

In the end, each chamber passed a 
competing version of the measure 

Punitive damages on 
faulty-products: 
$250, OOOin most 
cases.' 

and sent warnings to the other that 
change would not be tolerated. _' 

Staff aides sald a principal reason 
behind Speaker Newt Gingrich's new 
w1llingness to be flexible was Irrita
tion and chagrin over complaints and 
commentary that the Contract With 
America had becOme Irrelevant. 
House Republicans had boasted that 
they had enacted all ot'the campaign 
promises In the contract, but assert
ell that there was little to show for 
their efforts because the Senate did 
not agree. , 

"Clearly, there was a need to get 
something from the contract mov-

Ing," said a senior, Republican House 
member who spoke on the condition 
'of anonymity. 

Mr. Gingrich and Representative 
Dick Armey, the House' majority 
leader, were also heavily lobbied by 
manufacturers' groups that had 
feared that Insistence by the House 
leaders on their sweeping version of 
the bill would mean a staiemate In 
which no legislation would be en
acted before Congress adjourned for 
the election campaign. ' 

Joan Claybrook, the president of 
Public CItizen, a consumer advocacy 
group that has opposed, efforts to: 
limit damages from laWSUits, com
plained about the secret way In 
which negotiat,lons were conduCted 
between House and Senate Republi
cans. 

"This was all done behind 'closed 
doors, and It Is a .one-way bill that Is 
written to take away Significant' 
rights of consumers to gO Into court 
and get redress," she said. ' 

The cap on'punltlve damages, she' 
said, Is especially beneficial to large 
companies that can easily withstand 
awards In the range of $250,000. 

But the bill Is expected to Include a 
provision allowing a judge to ~
crease an award for punitive dam
ages hi especially outrageous cases. 
'Under the proposal, juries would not 
be told about the cap On punitive 
damages and thus might award a far 
larger amount. In those cases, the 
defendant would only be required 'to 
pay the limited' amount unless' a' 
judge fourid that the ,company acted 
recklessly. 
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Target Was Israeli Governm~nt,· " 
Says Arab Linked to 3 ~ombings . 

The Tei AViv ,bomber has.notyei- ~ 
· been identified, but. an anonYmous' 
call lifter the l)Jast'sald the bom"ber 

· was a member of the IslamicJ1had, 
a small, radipl group dedicated to 
violent action ilgalnst"Isr!lel. . 

• By SERGE SCHMEMANN ~~. . : 
. JERUSALE~, March 6 -. A: The Israeli policp, who haVe1in~ 
youn~ Palestiman man accused of : posed a tight siege on all Palestinian 
recruiting ·three of the latest suicide . villages and towns. welded shut the 
bombers sllld today that he was told· doors of Islamic colleges in Hebron 
the attacks were called to insure the ~. and in Abu 'Dis near Jerusalem be
defeat of the Israeli Government and .- caUse they are tltought to be cen'ters 
thus undermine the political process ~ of Islamic militance. 

In. an inteivlew .on ·tIie. television. 
news after that with M~. Abu Warda, . 
Mr. Peres defended the 'actionS ·he . 
has ordered agaInst Hamas. He sald 
the fact that Mr ~ Abu Warda was 
recruited' only' four· weeks earlier . 

....-demonstrated the dlfflcultles:of gath. 
· ering intelligence about terroIism; 

"We are not takIng.onIy one m.eas- . 

toward peace. .. I G th Pal .. 1I 
The man. Mohammed Abu warda,;' . n aza e . e~an. po ce 

· ure," he sald, looking calm and firm.: 
"There are many measures being. 
taken at the. same time, We. want to 
dry up thelr"funding, we want i1iter
national action to stop· the funding, 
we want to l!ee what seminaries they 
come from, to close th~e"schools, to 

20, was shown on the evening televi- ~. rlllded th~ IslamiC Umvemty on 
sion news being interviewed in Ara- ;. Tuesday mght, and later ~OWed re-. 
blc. He was arrested Sunday night ;. porters. weapons-.and hoStIle leaflets 
by the Palestinian police, acting on ~. they sllld they found there. . 
information from Israeli secUrity· Both the Israelis and Palestinians 
services, in a raid on a teacher's reported scores of arrests but offl
college in Ramallah, on the West cials said .the most wanted Hamas 
Bank, and he was sentenced ori Tues- military leaders remained at large. 

increase security." L' 
At the same time, ·14r. Peres re

jected the iIotion that the entlrepollt
lcal process with the Palestinians 
was a mistake. "Making peace some
times requires going thro!lgh a mine
field of terrorism," he sald "We 
have to see the alternative - would 
it be intifada? murder? knives?" 

. day ni~t by. a Pales~ian se~rity The hourly reports of harsh ac-
court m Jencho to life impnson- tions and the televised interview with 
menl . Mr. Abu Warda were clearly intend-

Speaking of the military wing of ed to demonstrate that Israel and the 
the IslamiC resistance movement PaleStinian Authority were taking 
Hamas, Mr. Abu Warda said its lead- tough measures to curb Islamic mill
ers. had. stepped up their military tants. 
actions m part because the Israeli 
elections, originally scheduled for 

As for Mr. Arafat, who has been 
under intense pressure from Israel 

next fall, had been moved forward to 
May. 

"They thought that the military 
operations would work to the benefit 
of the Likud and agaInst the left," he 
said "They wanted to destroy the 
political process; and they thought 
that If the right succeeded, the Politi
cal process would stop." 
. The four suicide bombings since 
Feb. 25, which Iiave taken 61 lives 
have sharply lowered the popul~ 
standing of the Labor Government of 
Prime MinISter Shimon Peres aDd 
have led many Israelis to quemzon 
the effectiveness of the israeli-Arab 
peace. 

There was no way 'to judge from 
the broadC;U;~ 
~m:"a had been coached or coerced -
m his statements by the Palestinian 
AuthOrity, which has a stake in en
suring that Mr. Peres wins re-elec
tion. 

Statements issued after· the at
tacks said they were revenge for the 
assassination of the Hamas bomb
maker known as·the Engineer, Ya
hya Ayyash, and made no mention of 
Israeli-Arab poUtics. 

Neither Mr. Peres, who was also 
~own o.n the news program watch
Ing the mterview ,nor the television 
announcers questioned Mr. Abu 
Warda's claim that the targets of the 
bombing campaign were the peace 

Continued on Page A14, Column I 

(:ontinued from Page AI 

In the interview, Mr. Abu Warda t.o crack down on both the mlllt~TV 
also appealed to other Palestinians d -, 
not to follow his example. . an political wings of Hamas, Mr. Peres sald, "He's doing more than 

"I made a mistake," he said "I before. 'But until he has the com-
calion the sons of the Palestinian manders of the military wing of lia~ 
people that they should not repeat mas, 1 won't be satisfied." 
such actions, and should give the Mr. Arafat was to convene over 
Palestinian Authority and the Israeli the first sitting of the new PalestIn· 
Governmem the opportunity to re- Ian Legislative Council on Thursday, 
store the situation the way It was, but there was no immediate informa
and provide securtty and calm for tlon whether delegates . from the 
both peoples." West Bank would be allowed to trav-

According . to an Israeli Anpy el to Gaza. 
statement, Mr. Abu Warda, a resl- In some raids today, Israeli and 

. dent of the AI Fawwar refugee camp Palestlnlan police acted together to . 
neal' Hebron, and Abed Rabbo demonstrate that the crackdown was 
Sheikh Id, 26, from Rafab, in the a joint operation. 
Gaza Strip, both of whom were ar- In Nablus, on the West Bank, sev- . 
rested in Ramaiiah on Sunday were . eral thousand supporters of Mr. Ara
recruited and guided by a ni~ they fat's Fatah movement m~1;d in a 
kDew as Abu Ahmad, who IS stUI at ~alIy agaInst terroris~!,,~e tsraeli 
large. troop,s ral~ refugee camps arotllJd . 

Their task was to prepare three . Nablus and Hebron' and ·roilDded up 
. ____ .. .. .~Ie thught to be supporters of 

sulclde bombers, the lethal ,terror • Hamas.. .' . 
weapon that been used in Israel 12 
times since April 1994, with a ioll of 'But even as the crackdOWll spread, 
134 lives. The army said the bombers' Israeli security officials warned that 
were Majdl Abu Warda, 19, a relative BlIII\as was planning new atiacks. 
of Mohammed Abu Warda; Ibrahim Diplomats in. Washington. said to
Sarahne. 25, and Raed Shaghnu\la, lfl!:y that a~ least one Arab natioD had . 
21; all three were students at the sIigg~ a reglonai coilference' on 
same teacher's college. : \ terrorism, and that'the United States 

ShOWll in a dim red light, the sUm, . and lsrael were recep~e to the Idea 
soft-spoken Mr. Abu Warda lIP- .'. "~.Idea W!J!iId be to get Jie!Iille 

. peared nervous and frightened as he .' together at a fairly Senior level from 
spoke about being instructed by the . as many countries In the reglon,1IS 
Bamas "military wing" in early possible. mid the centerpiece woulit 
February to find and prepare three ' 
young men for suicide missions.. be comb/lttinli terrorism ... · one j>.d: 

minlStfatioR official said .. .. 
"I acted according to the Instruc- At'tIIe S.tate """. artm. ent, Secre-

tions of the military wing, and I' - .. 

~effort and Its Labor Party champi-
1;.ons. 

prepared for them the people they . tary of State ;.varren chrIstopber 
wanted." hesald. "We established . ·met tOday with ambassadors from' 
their trust First I spoke to them and across the Arab world.· and from 
indirectly felt their pulse, then 1 fa- ,: Israel. Rus:;ia anI!. five European na-· 
celved their agreement in principle,' .. tIoris, as well as the representative of 
then 1 worked with them <!Irectly, the pa!estInian Allethortty .. 

~ :'It didn't surprise me," Mr. Peres 
, sllld of the claim, which seemed like
::;Iy to provide him with political bene
!,fll "I never wanted to use this, but 
:~ now the picture is complete." 
;;. There was no Immediate reaction 
.~from the Likud and its leader, Benja
~.:min Netanyahu. who has had a resur-
• ,gence of popular support since the 
;: bombings. 
.~', Mr. Abu Warda's appearance fol
;'.lowed a day in which both Israeli and 
;. Pal~tinian security forces reported 
: major operations in the West Bank 
:. and Gaza to uproot support for Ha-

mas, the Islamic movement that Is
rael blames for the terrorism. 

and in th!! end they agzied-:;-:-... ~ Mr. Christopher "asked the' Arlib 
After watching the 'interview" 'countries to join us, with Israel, with 

Prime~inis.ter P.ei'essald, ·.wesav.:· our'European allies, in an'lntema
the head of the snake just now." . tlonal fight' against ·the terrorist 

The Israeli Police also reported . gro)ips that have 'wiJeitslied these . 
that they had arrested an Arab with wispeakable horrors on' the people of 
ISflleli Citizenship who had confessed Israel," . said the State Department 
that he had smuggled the fourth spokesman, Nicholas ·Bu~s. 

'. ll?~ber "I?u~ of the ~aza Strip by 
. hidmg him m a trunk. unde~ the back . 
seat of. hi.s truck. He drop~ the 
~m~r at. the Tel AVIv.lnterSection 
shprtJy before'the'exJiJosion there on 
Monday. . . ' .. 
. The' 45-y~ar.oid suspect, whose· 

name was not given, told police he . 
had no idea wllat his passe'nger in-·· 
tended to do: According to the police,' 
he sald he had made the--arrange-
ments with a' memberllf the Islamic 
Jihad in Gaza, ilIid was paid $1,1'00 
for the job. . '. 
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Lawsuit limits a ~ability only for 'awyers - I NESBIT 
lijijii~iiijiiiir.iiiiiiiiiiiii-iil h d h t f b 'ld' d I' From page 87 

. watch the consumer groups try ablhty cases agamst one ~mpany scape 'for consumers of that prod: I
t is absolutely astounding to . o~~ t. e ar 0 • Ul mg pro uct I-

to tell the American public ~ afte,: another. Here's how It wo~ks: uct. They use every information 
. not to mention Congress, the F,!st, .a.consum.er g,"?up -l~ke search tool available in the new 

White House and the national media ~bllc CItizen, whl~h will not divulge' era of communications technology' 
~ thaUhey don't like the product Ii- 'ItS sourc~s of fundmg and whether to identify potential plaintiffs. . 
ability reform bill about to go to the muc~ of It comes from lawyers - Finally, the lawyers all start to 
president's desk because it won't let conymce~ a net~ork.newsshow or iI file lawsuits. The suits pile I.Ip, un-
consumers sue corporate America for. maJOr prmt publlcatlpn to bash a til a company either starts to settle 
big bucks.' . . product. out of court or gets thrown into a 

You have to be kidding. That isn't health issues that form the basis of' . Sec~Ild~ theconsu~er groups,en- big, bundled lawsuit. Thns .of mil-
what any of this is about. It isn't lawsuits'. It's about de-funding the hst allies m congresslOn~1 offices and lions of dollars go to the lawyers. 
about defending a consumer.'s right to vast pool of wealth accumulated by federal regulatory agencies, Doc- A much; much smaller sum of 
sue. It's about defending a lawyer's hundreds of trial lawyers who make uments start to flow. Subterranean ar- money goes to the consumers al-

. right to gather up hapless Consumers huge sums of money suing corporate guments and charges are developed legedly hurt by the produ«t at is-
into class-action suits. It's about America ovef products. and passed around. sue. . 
money and power - money to the That's what this fight over product Third, a phalanx of groups, agen- It really is' that simple. It is a 
trial lawyers and power to the con- liability is about. It isn't about defend- cies and congressional allies starts to scam of. monstrous proportions 
sumer groups that feed off the law- ing consumers. It's about defending d~milnd ans~ers from ~he company that has been allowed to spread, 
yers'river of money: .' , lawyers - and all the groups and in- on whether Its product Issafl!'. T.he unchecked, across the American 
. It's about busting up this inter- stitutions (Including the current answers .are never .e~ough to satisfy landscape. It is threatening to lit-

locking,octopuslike network made up White House) that they prop up with the carmvorous Critics. erally engul( our securities, bio-
of consumer activists, trial lawyers the money they suck from corporate Fourth, the lawyers enter the. technology, medical devices, food,' 
and a few selected pawns in the'na- AmeriCa through one aggressive arena. They start to prowl the land' pharlnaceutical and medical in-
tional media who spin their yarns to product liability suit after another. dustrles and professions. . 
the public and create the public For years trial lawyers h!lve finely see NESBIT, page 89 It is morally wrong to let this 

\. 

happen. Granted, product liability 
reform will shield all. industries 

I 
alike ~ including those that may 

.. not deserve it - from bloodsuck-

Ilje _lU'lJfngton t1runeo 
FRIDAY, MARCH 22, 1996 i 

Ing lawsuits, but that is the price 
we must pay to save our core medi
cal, science and technology indus
tries from annihilation. 

I cannot, in any possible way, 
understand how President Clinton 

. . .will defend his veto of the product 
liability bill. With one stroke of his 
pen, he is telling every emerging 
or cutting-edge company in Amer
ica that he wishes destruction 
upon them at the hands of therrial 
lawyers, . - '. .', 

It is, truly, that black and white. 
There are no subtleties in this 
debate. The trial lawyers have won 
,case after 'Case, year after year. 
They have. drained. the lifeblood 
out of entire industries and profes
sions. Someone must stop the car
nage, now, before It is too late. 

. Unfortunately, it seems, our. 
-president isnot that person. He 
does not have the courage or con
viction to take action' - even at a 
time of grave peril for the indus
tries that have made this country 
the envy oUhe modern world. 

I heard im interesting story re
cently from a .doctor who has de
voted his life to· helping people 
walk again with the help of a sim
ple medical device. Thousands of 
his patients live normal lives 

thanks to his intervention. 
'I\vo years ago,. lawyers from 

four states started using workers' 
comp records and anything else 
they could get their hands on in 
order to start phoning and writing 
all of his past patients . 

They talked a . few of them -
actually, close to 50 of them -,- intO' 
suing this doctor because the law
yers promised them money at the 
end of the rainbow. Never mind 
whether the product that had 
vastly improved the. quality of 
their lives was'harmful. There was 
money to be made..' . 

This doctor, having helped thou; 
. sands of people learn how to walk 
again, is leaving his profession for 
a while. He will no longer help peo
ple walk. The lawyers have· de
feated him. He will go do some
thing else for a while, and· all of 

. those people he might have helped 
will have to go elsewhere. 

It isn't right. Something must be 
done about it. Congress is trying. 
But its constitutional partner -
the president -,- hasboug~t ttie lie 
from the consumer groups and 
trial. lawyers. And taken their 
money to boot. . 
~ Jeff Nesbit can be reached via 
e-mail atjnesbit@ix.netcom.com. 
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may end today 
GM, union reach 
deal on contract; 
workers set to vote 
By David R. Sands 

. THE WASHINGTON TIMES 

The auto industry's biggest and most 
expensive walkout in a quarter
century could end today as workers 
vote on a tentative contract settlement. 

Negotiators for General Motors 
Corp. and the United Auto Workers 
yesterday reached a preliminary deal 
to end the 17 -day strike that has idled 
177,000 workers and shuttered dozens' 
of plants from Canada to Mexico. 

UAW Local 696 President Joe 
,Hasenjager predicted that the 2,700 
GM workers at two Dayton plants 
would ratify the deal at a vote set for 
this morning. ' 

---------'-. 

, mensely popular and hugely profitable 
sport-utility vehicles, the demand for, 
which GM could not meet even before 
the strike. ',. 

But auto analysts say that GM could ' 
make up much of the lost sales later 
this year. ' 

GM's stock, which held steady evep 
as the shutdown persisted, briefly 
reached a 52-week high Of $53.75 yes
terday as word of the settlement 
leaked out. The stock closed at 53.63, 
up 13 cents, with investors generally 
happy'that the,company was staI).ding 
firm in the talks. 

Assuming UAW workers ratify the 
accord, GM spokesman Thomas Klip
stine said thll Dayton plants could re
sume production this afternoon and 
most of the 26 auto plants and 18 parts 
factories could be fully operational by 
the end of next week. 

President Clinton and Labor Secre
i tary Robert Reich hailed the news o.f a 

deal. Private forecasters say the strike 

see ST_~KE"page B9 The two DaytonGM-owned Delphi' 
Chassis plants produce brakes for nine 
out of every 10 GM cars and trucks, 
and the March 5 walkout there quickly 
forced GM and its suppliers to layoff 
workers at other plants as well. 

,'- STRIKE -
Neither GM nor the union would 

, comment on the, settlement or on the 
outcome of the key issue in dispute -
GM's desire to shift or "outsource" fu
ture production to lower-cost rionunion 
contractors. But'UAW,officials sound
ed pleased with the deal that was 
struck after a marathon 48-hour bar
gaining session just after lunch yester
day. 

"I got everything lwanted and then 
some," UAWnegotiator Whitney Mar
tin toldrep6rters yesterday. ," 1 wouldn't 
have signed if! didn't think if was won
d.erful:' 

But GM, which lags behind rivals 
Ford Motor Co. and Chrysler Corp, in 
the use of cheaper nonunion suppliers, 
also scored a few points, catching the 
union off guard by forcing a long and 
expensive strike to dramatize its se
riousness about outsourcing. 

And, with a major backlog of cars 
already in the pipeline when the strike 
began, the world's largest automaker 
came to terms just before its dealers 
'started to feel the pinch from the pro
duction shutdown: 

"Any settlement is great news;' said 
Thny Manseau, sales manager for 
Arlington's Rosenthal ChevroletiGeo 
dealership. "We had a 3G-daY invent0I,Y 
when tbe shutdown, came,'so we stilr 
had another 10 days before we'd be af
fectec!:' 

, General Motors'lost an estimated 
$50 million a day in pretax profits at 
the height of the strike, but the com
pany also saved much of that in re-, 
duced wage payments. The biggest 
blow to its bottom line: the halt this 
week in the 'production of, its im-

FrompageB7 

could shave up' to it percentage 
point off the ~tion's first.:quarter 
econ~l'nic output" although the 
Commerce Department puts the 
cost at at most a fifth of a percent
age point, with minimal impact on 
unemployment. ' ' 

While GM's earnings may 
quickly recovt\r, many of the sup- , 
pliers dependent on its business 
may not be so lucky. Florida,based 
Breed 'Thchnologieg Inc.,' which 
makes afrbags and crash, sensors U.S. attacks wheat fungus' 
for GM, and O/.J:io's Republic Engi-
neered Steel, which sells n~ly 10 ' Agriculture Secretary Dan Glickman yesterday 
percent of its output to GM, both implemented ~'extraordinary emergency" action to 
announced yesterday that quar- deal with a,karniU bunt wheat fungus outbreakiri 
terly ~gs will fall because of ' the Southwest. Mr. Glickm8n said the department 
the strike. would be able to order quarantines. ," 

The'spark that ignited the strike 
~as a plan by GM to shift produc
tion o~. br~es for 1998 Camaros 
and ~eblrds' from Dayton to a 
~onuruon supplier in South Caro- , 
!ina. Workers at the nonunion plant 
make under $20 an hour. 
AIthou~h the shift involved only 

about 125 Jobs: the dispute quickly 
mushroomed mto a battle of Wills 

, oyer the w!t0le outsourcing ques-
tion. Making CObIptomis~n 
~der was the fact that the UAW ' 
this summer .. \'/ill begin negoti
ations with the Big Three over a 
new three-year industrywide con-
tract. ' 

The UAW is widely expected to 
:;elect either Chrysler or Ford for 
ItS. model contract, and analysts 
5aid General Motors may have 
~sed the ~aytc:m standoff to show 
Its de~ermmatlOn to achieve more 
s4Ppher flexibility 

But ~AW officials yesterday 
were qUick to say that the Dayton 
d~ will, not set a precedent for 
this year s contract talks 
. "De~pite all the hype ht the me

dia, this was a local strike dealing 
with local issues at these particu
!ar faci~ties," said UAW Vice Pres
Ident Richard Shoemaker. 

IfJt .~(Jiugtotll"~ 
FRIDAY, MARCH 22,1996 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

21-May-1996 12:26pm 

TO: Bruce R. Lindsey 

FROM: Elena Kagan 
Office of the Counsel 

SUBJECT: sap continued 

I just got hold of the relevant statutory language. On taxation of compensatory 
damages: . Whereas the current provision excludes from gross income damages 
received "on account of personal injury or sickness," the proposed provision 
would exclude damages received on account of "personal physical injuries or 
physical sickness." 
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May 21, l~96 
(H<:)u:;lo"! I?uleo) 

H.R. 3118 - Smal] Bu~iness Job Protectiqn ~ct 
(Archer (~) Tex~a) 

The Administration, while supporting House passage of severill 
provisions in H.R. 3448, will seek ilmendmenLa to the bill. The 
Administration strongly OPP0I30f.l the following provisions, which 
should be deleted from H.R. 3440: 

• Sect) on 150)" which would repeal il 19~3 Admj,niBtration 
initiat_ive that reduces tax incentive" for U;£L companies 
to move jobs and operations abroad. As stated :i.n the 
President's veto message on the Balanced Budget Act of 
1995, which jncluded this provisjon, the provision would 
allow busj.nesses to avoid U. s. income taxes by 
accumulating foreign earnings without limit. 

• section 1601, which would repmal the section 936 tax 
credit that encourages economl.c activity in puerto Rico. 
TIle Administrat .. i on urges, the House to X'eplace this 
provision with its proposal to reform the credj,t in a 
manner that reWards such activiLy and returns the 
projected r.evenue savings to Puert.o Rico. It is important:. 
that legislation concerning the credit contain effective 
mechanismB \:.0 promoLe job creation in the inlands. 

The Administration will also work with Congress to ildopt other 
amendments as described below. 

Provisions gyp-ported by the Adm; oj stral' ion 
an~AdOit.ional Recommended l\mendments 

The Administration supports many provisions o[ H.R. 3448, which 
are cons;; 6tent wj.th Administ~·ation proposals to. strengthen 
smRll bl1~d.neBsDs, simplify pension laws, and improve incentives 
for. education ilIld work apport.unit.les. 'l'he Administration 
believes that. these provisiorw should be enact.ed OIl t.heir own 
merits, and ~ as part of a bill to inorease the minimum wage. 

In par.ticular: 

• Small Busjness ExpenBing. The Administration st:rongly 
supports the bill's increase from $17,500 to $25,000 in 
the amounL of tangible perflonal pr.operty that small 
businesses can expense. The Administration adVOCated such 
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an increase in 1993 and in its FY ~997 Budget, although 
wiLh a faster phase-in. 

o Enmloyer·proyided EducationaJ Asaiatanc..e.. The 
Administration supports the bill's temporary extension of 
the exclusion for employer-provided educational 
assistance, and will work with Congress to provide a 
permanent exton.slon 0:( t.he exclusion. The Admjnistration, 
howcver, opposes the provision that would disallow the 
exclusjon for post-gradu~te level education. 

• Work Opportllnity Tax Credit. The provi~icJl1 in H. R. 3448 
for a new work Opport.unity Tax Credit addresses a number 
of the crit.jcisms of lhe prior Targeted Jobs Tax Credit, 
particularly jncreasing L.he period of retention. The 
Administration will wOl~k wiLh Congress to improve the 
scope and effectiveness of the new credit. For example, 
the Administration supports the amendment offered in 
committee by Rep. Rangel that would have expanded the 
cCitegory of high-risk you~h a1igible for the credit. 

2 

o Pension Simplii"ication. Many provislons of H.R. 3448 were 
included in the President's pension Simplification 
proposal announced in June ;1.991> at the White House 
Conference on Small Business. More can be done, however, 
to encourage r.etirement savings by middle and Jower-wage 
workers, such 1).S providjng more meaningful employer 
contributions under the simplified I;lm~ll business plan and 
a more appropriate doiin;i.tion of highly ~ompensated 
employees. The AdmJnistration is also concerned that the 
three-year waiver of the excise tax on very large 
retirement distributions wou] d add complcxj.ty and could 
actually encourage plan sponsors to Lerminate plans. ThQ 
Administration hopes to work with Congress in a bipartisan 
fashion to aimplify the Jaw, expand coverage, increase 
sccurity, and promote portability. 

• Subchapter B. The AdministraLion strongly supports the 
Subchapter S reform package in the bill, and wjll work 
with Congress to provide further reforms and ensure that 
reforms are appropriately targeted to. the intended 
beneticj.aries. 

• T.e_chnical Corrections.. The Administration supports the 
long-overdue enactment of technical corrections to recent 
tax legislatl.on. However·, t.he Adminh;trat;i.on opposes 
J;ieveral. special-interest, laL.e Committee additions to the 
eonscnr;us package of technical corrections. The 
Administration also oppoaes lhe inclusion in JLR. 3448 of 
various other Gpecial- j.nterest .provisj onB. 
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Heyenue Qffoets 

The Adminj stration has concern(l with cerLa in offset provioions 
in H.R. 3448 and will work with Congress Lo develop more 
suiLable of:Esets for the JOBt tax revenUe resulting from the 
new tax jnccntivcs. Two of the offsels -- relating to the 80-
called income-forecast Clccounting method and to advance refunds 
of the diesel fuel tax -. are included in the President's 
balanced budget proposal and S110uld be reserved for deficit 
reduction and meetjng baJaneed budget goals. In working with 
the Congress to develop an improved bill that lB consistent 
with the Administratj,on's recommended amendments, appropriate 
offsets will be sought. 

administration Proposals Not. Addrcs~ed .in H.R 3448 

The Administration wi] 1 work wil.h Cong)~ess to provide other 
incentives previouf.lly proposed by the Administration buL 
omiLled from tld 6 bill, auch uS the Luition and training 
deducLion, expanded Individual Retirement Accounts (including 
penalty-fr.ee withdrawals for education expenses, purchases of 
first homes, major medical expenses, Clnd unemployment), and 
revenue-neutral extension of the rcsearc:h tax cr-edit and olher 
expiring provisions. 

The Administralion will also wOl"k with Congreos to revitalize 
economically dislressed areas through tax incentives previously 
proposed by the Administration, including incentives to clean 
up abandoned, contamjnatcd properties, and to create new 
Empowerment Zoner. and Enterprise Communities. 

l:tty-AS-YOU··GQ ScoriDg 

H.R. 3448 would affect receipts; therefore, it is subject to 
the ·pay-as-you-go" requirements of the Omnibus Budget 
R8conciliation Act of 1990. OMB's scoring of thts legislation 
is under development. 

* * * * * * * 
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pUJ~In't to a special rule, in the case of television and motion picture films, the income from til roperty shall 
includ . come from the financial exploitation of characters, designs, scriptS, soorcs, and oth Incidental income 
assaciat ·th such films. but only to the extent the income is eamecHn connection with e ultimate use ohuch 
items by, or ultimate sale of merchandise to, persons who arc nOI related to the er (within the meaning of 
sec. 267 (b». FI Jy, PUJSUllllt to another sP«ia1 rule, if 8 taxpayer produces a tel . ion series and initially does 
not anticipate syn ting the episodes from the series, the forecasted income fo e episodes of the first thiee 
yean of the 6eriCS 01 take into aDClOunl any future syndication fecs ( the taxpayer enters Into an 
arrangement to syndicate ch episodes during such period). The 10.l' e, the financial explOitation rule, and 
the syndication rule would a for purposes of the look-back meth cscribed below. 

In addition, the cost ofpropcrty bjQC;t to depreciation wool nly Include amountS that satiSl}' the economic 
performance standard of section 461 . Except as provid . rcgulatio1l8, any costs that are not recovered by the 
end of the tenth taxable year after the pr service may be taken into acc::ount as depreciation In 
such year. 

ed,uICb'iQ,ns under the income forecast method would be required to 
pay (or would receive) interest based on the r culalJ of depreciation under a "Iook-baek" method. The 
"Jook-back" method would be applied in "recomputa' n year" by: (1) comparing depreciation deductions that 
had been claimed In prior periods to dcp ·ation deductions I would have been claimed had the taxpayer used 
aet\lal, rather than estimated, total in c: from the property; (2 ctermining the hypothetical overpayment or 
underpayment of tax based on this enlaled depreciation; and ( ~lying the overpayment rate of section 6621 
of the Code. Except as provided' regulations, a .. recomputation year ould be the third and tenth taxable year 
after the taxable year the pro was placed in service unless the actuall me from the property for each period 
before the close of such yea was wlUlln 10 percent orthe estimated income the property for such periods. 
The Secretary of the Trea ry would have the authority to allow a taxpayer to de the initial application of Ihe 
look-back method whe the taxpayer may be expected to have significant income the property after the third 
taxable year after th ble year the property was placed in service (c. g., the Secreta y exercise such 
authority where t depreciable life of the property is e,--pccted to be longer than three ye Property with an 
adjm:led basis 100,000 or less when the property was placed in &ern\)C: would nol be sUbJ to the look-back 
method. The III would provide a simplified look-back method for pass-through entities. 

e provi~inn would be effective for property placed in 6Crvioe after September 13, J 995, unless placed In 
rvice pursuant to a binding written contract In e1I'ect befoTe such date and all times thereafter. -----....... .-.... _- - .. _----_. --... --- -- - ----0. Modi1Y exclusIon of damages received on account of personal il\i:;:'r Si~~~~~-~~) 

- -, ...... _-_ .. _. __ ._--_ .. -
PrescntLaw 

Under present law, gross income does not include any datn,!gcs received (whether by IlIlit or agreement and 
whether as lump sums or lIS periodic; payments) on a~un' o~rsonaJ injury or siCknejscc. 104(a)(2». 

The exclusion from gross income of damages received on account of personal iqjury or sickncs~ specifically docs 
not apply to punitive damages received in connection with a case not involving physical injury or sickness. Courts 
presently differ lIS to whether the exclusion applies to,..punitive damages ~jvcd in connection with a case 
involving a physical injury Of phyaical sic;knes3.(11) LJ ~rtain Stat~ provide that. In the c:asc of claims under a 
wrongful death statUlC, only punitive damages may be awarded. 

Coons have interpreted the cltclusion from gross income of damages reocived on acoouAt of personal injury or 
s:icknftll$ broadly in some oases to cover award5 for personalllllwy thai do DDt relate to a phYsical injury or 
stclrness, FOT example. some courtS have held that the exclusion applies to damages in cases involving certain 
forms of employment discrimination and injury to reputation where there is no physicalllllwy or sickness. The 
damages received in these cases generally consist of back pay and other awards intended to compensate the 
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claimant for lost wages or lost profits. The Supreme Coun recently held that damages received ba~ on a claim 
under the Age Discrimination in Employment Act could not be excluded from income.(12)[j In light of the 
Supreme Coull dc:l;ision. the Internal Revenue SelVice has sus~nded existing guidance on the tax treatment of 
damag~ teceived nn account of other fonns of employment discrimination. 

))escription of Bill 

Include in income all punitive damage. 

The bill would generally provide that the exclmion from gross income docs not apply to any punitive damage£ 
received on account of pel1iOnal injury or sickness whether Or not related to a physical injury or physical sickness. 
Under the bill, prescnt law would continue 10 apply to punitive damages received in a wrongful death action jf the 
applicable State lAW (AI in effect on Soptember 13, 1995 without regard to subsequent modilication) provides, or 
bas been construed to provide by a court decision issued on or before such dale, that only punitive damagcs may be 
awarded in a wrongful death action. The bill would intend no inference as 10 the application of the exclusion to 
punitive damages prior to the effective date of the bill in connection with a case involving a physical injury or 
physical sickness. 

Include in income damage recoverles for nonphysical injuries 

'the bill would provide that tIlC c,,~lusion ftom gross Income only applies to Clamages received on account of a 
personal physical iIUury or physiCAl ~iekness. If an action has its origin In a physical injury or physical 5i~klless, 
then all damages (other thali punitive dmiages) thaI flow therefrom would be treated as payments received on 
acc:ount of physical injury or physical sickness whether or not the recipient of the damages is the injured pany. For 
~xamplc, damages (other than punitive damages) received by an individual on account of a claim for loss of 
consortiUJn due to the physical injUJY or physical sickness of imth individual'l>lipOusc would be c){cludable frOm 
gross income. In addition, damages (other than punitive damages) received on account of a claim of wrongful 
death would continue to be excludable from taxable income as under present law. 

The bill also would specifically provide that emotional distress Is nOI considered a physical injury or physical 
sickness.(3) D Thus. the exclusion fmm gross income would not apply to any damages received (other than for 
medical expenses as discussed below) based on a claim of employment discrimination or iIUury to reputation 
accompanied by a claim of emotional distress. Because all damages received on account of phySical injury or 
physical si~knCS5 arc excludable rrom gross Income, the exclusion from gross income would apply to any damages 
received ba~ on a claim of emotional distress that is atUibutable: to a physi(;8} injury or physical sickness. In 
addition, the exclusion from gross income specifically would apply to the amount of damages received that iS'not in 
excess of the amount paid for medical care attributable 10 emotional distress. 

The bill would intend no infere:nl;<: jU; 10 the application oCthe exclusion to damages prior to the effective dale of 
the bill in connection with a case nol involving D physical injury or physical siekncllS. 

Effective Date 

The pmvi$ions generally would be effective with respect to amounu tc:I;cived after June 30, )996. The 
provisions would nol apply to amounts received under a written binding agreement, court decrC4l, or mediation 
award in c:fI'c:ct on (or issued on or befote) September 13, 199~ 

-----.::::....,..---~,--.-----
refunds of diesel fuel WI for pur~basers of di~i-powered ~~tomo~ and light truckS - -

Present Law , ________ 
.-------

Excise taxes arc impo5cd on gaSOline (14 ce [~ci diesel fuel (20 cents per gallon) to fund the 
Federal Highway Tnl~ Fund. Before 108S, lhe.JllllClfine~ucl tax TIltes were: the samc. The: predominate 
highway use of diesel fuel i~m, the diesel excise taxrnt~ed above the sasoline ta" mlO 

./ ------. ... 
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May 17, 1996 
(House Rules) 

H R 3448 ~ Small Business Job Protect1on Act 
(Archer (R) Texas and xx cosponsors) 

The Administration supports House passage of H.R. 3448. but 
will seek amendments to delete two provisions that it strongly 
opposes: 

• Section1G03(i), which would repeal a 1993 Administration 
initiative that reduces tax incentives for u.s. companies 
to move jobs and operations abroad. As stated in the 
President's veto message on the Balanced Budget Act of 
1995, which included this provision, the provioion would 
allow businesses to avoid taxes by accumulating foreign 
earnings without limit. 

• section 1501, which would repeal the section 936 tax 
credit that encourages eoonomic aotivity in Puerto Rico. 
The Administration urges the House to replace this 
provision with its proposal to reform section 936 in a 
manner that rewards such activity and returns the 
projected revenue savings to Puerto Rico. It is important 
th~t legielation concerning section 936 contain effective 
mechanisms to promote job creation in the islands. 

The Administration will seek other ~mendments to H.R. 3446, as 
described below. 

Provisions su~~orted py the Adm1nlstration and Additional 
Recommended Amendments 

The Administration supports many provisions of H.R. 3448, which 
are consistent with Administration proposals to strengthen 
small businesses, simplify pension laws, and improve incentives 
for education and work opportunities. The Administration 
believes that these provisions should be enacted on their own 
merits, and not as part of a bill to increase the minimum wage. 

In particular: 

• Small Business Expensing. The Administration strongly 
supports the bill's increase from $17,500 to $25,000 in 
the amount of tangible personal property that small 
businesses can expense. The Administration advocated such 
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an increase in 1993 and in its FY 1997 Budget, although· 
with a faster phase-in~ 

• E~l"l'er-Provided Educational Assistance. The 
Administration supports the bill'S temporary extension of 
the e~clueion for employer-provided eduoational 
assistance, and will work with Congress to provide a 
permanent extension of the exclusion. The Administration~ 
however, opposes the provision that would disallow the 
exclusion for poet-graduate level education. 

2 

• Work Qgportunity Tax Credit. The provision in H.R. 3448 
for a new Work Opportunity Tax Credit addresses.many of 
the criticisms Of the prior Targeted Jobs Tax Credit. The 
Administration will work with Congress to improve the 
scope and effectiveness of the new credit. For example, 
the Administration supports the amendment offered in 
committee by Rep. Rangel which would have expanded the 
category of high-risk youth eligible for the credit. 

• Pension Simplification. Many provisions of H.R. 3448 were 
included in the President's pension simplification 
proposal announced last June at the White House Conference 
on Small Business. More can be done. however, to 
encourage retirement savings by middle and lower-wage 
workers. The Administration hopes to work with Congress 
in a bipartisan fashion to simplify the law, expand 
coverage, Ilnd promote portability. The Administrati.on is 
concerned that the three-year waiver on the excise tax 
imposed on very large retirement distributions could 
actually add complexity and encourage plan sponsors to 
terminate plans. 

• Subchapter S. The Administration strongly supports the 
Subchapter S reform package in the bill, and will work 
w1th congress to provide further reforms and ensure ·that. 
reforms are appropriately targeted to the intended 
beneficiaries. 

• *eChni¢aJ Correct1ons. The Administration supports the 
long-overdue enactment of technical correctione to recent 
tax legislation. However, the Administration opposes 
several special-interest, late additions to the consensus 
package of technical corrections. These proviSions were 
not added pursuant to the traditional bicameral, 
bipartisan process for technical corrections .. The 
Administration also opposes the inclusion in H.R. 3448 of 
various other special-interest provisions[, suoh as 
-----]. 
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Revenuf;1! Qf£aat.s 

The Administration 'has concerns with certain offset provisions 
in H.R. 3448 and will work with Congress to develop more 
suitable offeets to the lost tax revenue resulting from the new 
tax incentives. Two of the offsets. -- relating to the 80-

called income-forecast accounting method and to advance refunds 
of the diesel fuel tax -- are included in the President's 
balanced budget proposal and should be ,reserved for deficit 
reduction. In working with the Congress to develop an improved 
bill that is consistent with the Administration's recommended 
amendments, appropriate offsets will be sought. 

Administration Proposals Not Addressed in H R 3448 

The Administration will work with Congress to provide other 
incentives previously proposed by the Administration but 
omitted from this bill, such as the tuition and training 
deduction, tax incentives for distressed areas, expanded 
Individual Retirement Accounts (including penalty-free 
withdrawals for education expenses and unemployment), and 
revenue-neutral extension of the research tax credit and other 
expiring provisions. 

The Administration will also work with Congress to revitalize 
economically aistressea areas through tax incentives previously 
proposed by the Administration, including incentives to cle~n 
up abandoned, contaminated properties, and to create new 
Empowerment Zones and Enterprise Communities. 

pay-As-Ygu-Gg S~grinSl 

[Insert Treasury scoring or a statement that Bcoring is under 
development. ] 

'. 
." ." ." ." ." ." ." 
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.!I'-AII tilllle!! t4.ere8~er heMIC ouch pCOdm:lIon or acquisition. 

SEC. I SOS. REPEAL OJ' tiXCLUSION FOR PUNI11VE OAMAGES AND FOR DAMAGES NOT 
AITRIBUTABLE TO P"YSICAL INruR1F.S OR SICKNESS. 

(a) IN GRNERAL.--J'aragraph (2) of section 104(a) (relaling to compcnsati(l1\ for injuries or dckn~s) is 
amcnded to read 8S follows: 

"(2) the amO\lllt of any damages (otller than plmitivc dam~es) received (whether by suit or agreement and 
whether liS lump SIIIllS or as periodiC payments) on account o~rsonal physical injuries or physical sickncRs. 'iJ 

(b) EMOTIONAL DISTRESS AS SUC" TREA 1'I1D AS NOT PHYSICAL INJURY OR PHYSICAL 
SICKNBSS.--Scclion 104(a) is amended by striking the last I'Cntcnce and inserting the following new scntence: 
"For purpo~eR ofparagmph (2), emotional distress shall Jlot be treated as a physical Injury or p).ysi~1 aiel<ness. 
The preceding sentence shallllot apply to an amount of damages not In cxceS$ of the amount paid for medical care 
(described in subparagraph (A) or (a) of section 21 :l(d)(I» attributable to emotiollal distress. ". 

(e) SPBCIAI. RUI.E FOR STATES IN WHICH ONLY PUNITJVU DAMAGllS MAY DB A WARDf.o ]1'1 
WRONGFUL DEATH ACTJONS.--Seclioll 104 is amended by redesignating subsection ec) 85 aubseclion (d) and 
by inserting after subsection (b) tbe following new subscclion: 

"(e) RESTIUCTION ON PUNITIVE DAMAGES NOT TO APPLY IN CERTAIN CASES.--'fhe estriclion 011 

thc application of subsection (a)(2) to plllutivc damages ~hall not IIpply to punitive danmgcs Ilwarded inn civil 
action--

"(1) Whlcllis a wrongful dcalll nctioll, jlnd 

.. (2) with respect to which applicable State Jaw (as in cffect on Septcmber 13, P)9!1 and Wi\11OUt regatd to any 
modificatiotl aftcr such date) provides, or has been construed 10 provide by 8 court of competent jllrisdictioJl 
pUrsll~1\I to a deci~ion issued on or before September 13, 1995, Ihat ollly punitive damages may be aWl1rdcd in such 
an action. 

This ~ubscction sllall ecase to apply to any civil actiOIl filcCl on ur after 1I1C first dale on which the applic."Ible 
StlltC law ceases to provide (or is no longer constmcd to provide the Ireatmcnt dCllcribcd in paragraph (2)." 

(d) EFl''ECTlVE DATE." 

(1) IN GENERAL.--Except as provided ill paragraph (2), the ilmcndments made by thi~ section shall apply to 
amounts received after December :n, 1995, in laKlIble ycar~ ending aner such date. 

0) llXCEPTlON.··The atllendmcnts made by this section shall not apply to any a",oullt received ulldcr 11 
writlCIl binding agreement court decree, or mediation award in effect on (or issued 011 or beforo) Septembct 13, 
1995. 

OF DIESEI.··POWERED 
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TO: Bruce R. Lindsey 

FROM: Elena Kagan 
Office of the Counsel 

/ , 

SUBJECT: SAP 

OMB just called me about the Administration's proposed SAP on the Small Business 
Job Protection Act. The SAP supports passage of this bill, which (in OMB's 
words) contains provisions "to strengthen small businesses, simplify pension 
laws, and improve incentives for education and work opportunities." The SAP 
indicates, however, that the Administration will seek amendments to delete two 
provisions -- a repeal of a tax credit that encourages economic activity in 
Puerto Rico and a repeal of an Administration initiative that reduces tax 
incentives for US companies to move operations abroad. 

One question OMB raises is whether we also want to object to a provision of the 
bill that imposes income tax on most punitive damage awards. (There is an 
exception for punitives in wrongful death actions in any state that limits 
damages in such actions to punitives.) Treasury likes the provision. At least 
on first blush, I do too. Given that punitive damage awards are essentially a 
windfall to the plaintiff, necessary to ensure the public good, there is no 
reason to exclude the normal portion of such monies from going to the public. 

A second question relates to a provision that would subject to income tax 
compensatory damages that are not "received on account of a personal physical 
injury or physical sickness." I take it that the current exclusion from income 
tax has been interpreted by some courts to apply in, for example, certain 
employment discrimination or defamation cases, even though the current exclusion 
also refers to personal injury or sickness. This provision is supposed to 
prevent such a broad interpretation. The committee report on the provision 
notes that damages for emotional distress are excludable from gross income if 
the distress arises from physical injury or, if it does not, to the extent the 
distress has led to medical expenses. I think this change is problematic: it 
clearly assumes that some kind of compensatory damages are more "real" than 
others (though the current statutory language seems to do so as well). What do 
you think; is this worth objecting to? 
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Democrats won women 
with talk about values 
Barbour briefs governors on GOP poll 
By Ralph Z. Hallow 
THE WA.SHINGTON TIMES 

GRAND RAPIDS, Mich. - The 
GOP's post-election poll revealed 

. the Kemp-Dole ticket and its con
gressional candidates lost with 
women, especially married' 
women, mainly because President 
Clinton and the Democrats were 
better at talking about values. 

"Clinton talked much more 
about values than Bob Dole did:' 
Republican National. Chairman 
Haley Barbour told Republican 
governors assembled in Grand 
Rapids yesterday for the final day 
of their annual conference. 

"We cllnnot be complacent in 
the battle of ideas because the' 
other side has shown it is willing 
to use them," he said. "A lot of vot
ers who agree with us on the issues 
didn't vote for liS:' 

Mr. Barbour briefed the gover
nors privately on the poll that the 
Republican National Committee 
took the day after the elections. 

"In the past, married women 
tended to vote Republican in equal 
proportion to male vota-s," Mr. 
Barbour said. "Republicans lost 
support among married women 
this year [in both the. presidential 
and congressional elections]." 

The good news as Republicans 
here saw it is that their leaders in 
Congress have a strategy for sus
taining their success in becoming, 
for the second election in a row, the 
majority party in Congress. 

That strategy is one the gover
nors have been urging: Get things 
done quietly in the next Congress 
by building gn the GOP agenda in
crementally, as they did this year, 
instead of tryinf( to enact a conser
vative revolution in one loud burst, 
as they attempted to do in their 
first year as the majority in the 
House and Senate in 1995. 

"We're going to keep .our heads 
down, below the radar, and enact a 
balanced-budget amendment and 
a few other things, and let Clinton 
take the lead," said Ohio Rep. John 
A. Boehner, the House GOP Con-

ference chairman. 
He and other GOP lawmakers 

invited to the governors confer
ence said congressional Republi
cans would let the investigating 
committees in Congress and the 
press look into possible transgres
sions by the Clinton administra
tion and the Democratic Party. 

In explaining the lowered
volume, lowered-profile approach, 
Grover Norquist, a GOP strategist 
attending the conference, said, 
"Republicans will do budgeting, 
cut the budget, and 'salami-slice' 
the welfare state to make it 
smaller, the way the [political] left 
'salami-sliced' the welfare state to 
make it larger. 

"The Democrats, when they 
controlled Congress, never held 
news conferences and said, 'Ron
ald Reagan wants to cut 'on the 

. budget, but we're going to make it 
bigger every year instead: " Mr. 
Norquist said. "They just went 
ahead and did it." 

"What they [GOP congressional 
leaders) are talking about is find
ing the best strategy to get to our 
goal, and sometimes you just have 
to run running plays," Virginia 
Gov. George F. Allen said. 

"You can't always do it on throw
ing the bomb. Sometimes you have' 
to do it off-tackle," Mr. Allen said. 

The Republican Governors' As
sociation passed a resolution pro
posed by Mr. Allen to endorse 
James Gilmo.':'e, the Virginia at
torney general, as the "presump
tive Republican gubernatorial 
nominee." Mr. Allen cannot suc
ceed himself as governor under 
Virginia law. 

House and Senq.te GOP leaders, 
who addressed the conference un 
Monday, were given much credit 
for passing and getting signed into 
law the legislation ending welfare 
as a federal entitlement. 

Iowa Gov. Terry E. Branstad, 
new head of the governors group, 
saId a comparable accomplish
ment in the next two years would 
be passage of a balanced-budget 
amendment to the Constitution. 

~(,c l\ttl~fJinnt01t <rhnc~ 
\VEDNESDAY. NOVEi\1BER 27. 1996 
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Newbill 
sought 
for 'birth' 
abortions 
Sen. Daschle urges 
review by Clinton 
By Brian Blomquist 
THE WASHINGTON TIMES 

Abortion opponents immedi
ately pounced on what they called 
"diversionary tactics" by Mr. 
Daschle, who voted against the 
ban, against the override and who 
received a 99 percent rating from 
the National Abortion Rights Ac
tion League last year. 

"He hasn't changed anything at 
all:' said Douglas Johnson,legisla
tive director of the National Right 
to Life Committee. 

Sen. Rick Santorum, Pennsylva-
Senate Minority Leader Thm nia Republican, who is pro-life, 

Daschle said he believes Demo- said there is no health-of-the
crats and Republicans in Congress mother issue that would cause a 
can find a suitable bill that bans doctor to use the procedure. 
partial-birth abortions except 
when the health of the mother Since it takes three days, he 
would be seriously endangered. said, "this procedure would never 

Mr. Daschle said no exception to be used in an emerg~ncy. Other 
the contentious procedure would procedures are available that 
be made for a deformed fetus but' would more adequately protect 
partial-birth abortions should be the health of the mother. It's not 
allowed to avoid endangering the done for health o~ the mother but ~ 
"long-term serious physical health purely for convemence. of the doc- ~ 
.. , or physical bemg of the tor." ... 
mother. Also, abortion opponents at- _ 

The Senate's top Democrat told tacked Mr. Daschle's suggestionJ~ 
reporters yesterday he has talked that the ban a I onl to· aruat-
with President Clinton about re- bir bortion'n fi I trimesters -
visiting the partial-birth abortion - the seventh, eighth and nint _ 
ban, which Mr. Clin'ton vetoed on months of pregnancy. -
April 10. The Senate fell nine votes "We're talking about the final 0 
shy of overriding the veto in Sep- trimester here," Mr. Daschle said. ........ 
tember. . - . "And what we're trying to do is to e:: 

"The very day the president ve- find a way in the final trimester to _ ~ 
toed the bill, he and I talked and preclude convenience as a reason = 
agreed that I would attempt to pur- for having the procedure done." • -. 
sue ways, working with many of But 90 percent of ~artial-birth ..... 
my colleagues, to find a solution to abortions are perfor ed prior to ~ 
the impasse:' Mr. Daschle said. the final trimester Mr. ~hnson = 

Mr. Dasch.1e's staff yesterday said, and the congressional ban ~ 
could not say which pro-life sen- that was vetoed was silent on the ~ 
ators have been approached to time of the procedure. __ 
work on a compromise bill. I he procedure, mei:lically 

Mr. Clinton vetoed the bill be- known as intact dilation and evac-) 
cause it had no exclusion for the uation, involves the partial deliv
"health" of the mother, which the ery of the fetus through the birth' 
Supreme Court has interpreted to canal before the doctor kills it by 
include a woman's emotional well- sucking out the brains. 
being or her age if she is young. There are no reliable statistics 

The bill that Congress passed on the number of partial-birth 
incl~ded a life-of-the-~other ex- abortions performed. The Centers 
ceptlOn, but no exceptIOn for the for Disease Control and Preven
mother'S health. The language tion estimates that of the nation's 
said the ban "shall not apply to a 1.3 million annual abortions, about 
partial-birth abortion that is nec- 1.3 percent are late-term abor
essary to save the life of a mother tions. 
whose life is endangered by a Mr. Santorum said there was lit
physical disorder, illness or in- tie chance of a compromise based 
jury: Provided that no other medi- on Mr. Daschle's comments. 
cal procedure would suffice for "What we're trying to do here is 
that purpose." to find a way to ... deal with the 

"He will veto the same bill impasse," Mr. Daschle said. "My 
again," Mr. Daschle said, summa- expectation is that this is not going 
rizing the president's position. to be easy." 

"Obviously, it's a complex issue 
and details need to be resolved, but 
the president and Senator Daschle 
are on the same page on this issue," 
said White House spokesman 
Barry Thi\,. 

• This article is based in part on 
wire service reports. 
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The 
American 
College of 

Obsteuicians and 
Gynecologists 

April 9. 1996 

William Jefferson Clinton 
The President of the United States of America 
The White House 
1600 Pennsylvania Avenue, NW 
Washington. DC 20100 

Dear Mr. President: 

The American College of Obstetricians and Gynecologist!; (AeOG), an 
organization representing more than 37,000 physicians dedicated to improving women's 
health care. does not support HR 1833, the Partial-Birth Abortion Ban Act of 1995. The 
College finds very disturbing that Congress would take any action that would supersede 
the medical judgment of trained physicians and criminalize medical procedures that may be 
necessary to save the life of a woman. Moreover, in defining what medical procedures 
doctors mayor may not perform, HR 1833 employs terminology that is not even 
recognized in the medical community -- demonstratjng why Congressional opinion should 
never be substituted for professional medical judgment. Accordingly, ACOG supports 
your decision to veto this legislation. 

Thank you for considering Our views on this important matter. 

Sincerely. 

C4~;,~~# 
Executive Director 

..j0<) Ilth StreeL S\\: \\~ington. DC JOO.1-l-2188 
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AMERICAN MEDICAL ASSOCIATION BOUSE OF DSLEGATES 

Resolution: 208 
(I-%) 

IJ1tIOCl1lc:ed by; :l'cm.ylvaW. ~5atigD 

Subject: Tl:tUJiDatlon of Late Te:m "Pregnndes 

Rdmed to~ Refvc:DI::e ~ Jl 
(llobct D. BunIdt, ND. Oulir) 

1 WlRnu, AbonioD hal tYPically ~ 1bahecI tt) pt~ £eDtaM leu t!t_ 2.4 111Mb ,.sta-
2. 1101111 ap; -' 
3 
... Whezeas, TenniDaI:ion oflPlo u:rm pn:paudes may 1D?01YC Ylable bablea; dlerdbre be 1, ,. 
6 lU3S0:t.VED, 'l1lat the American MMit::d A""";wriml support • legal ban on die lCrDIi:dat.ion 
7 of lam tmn ptqaancles except when 1he fems Js ~e Of if the life of the mother is in 
8 omeIDe~. • 

'. 

Piscal Nom: No significa;!lt fisQll impact 

P.M 
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Substitute Resolution 208 

BE IT RESOLVED that the AMA only supports legislation regulating post~viability abortions 
if the rights of physicians, using their best medical judgment and consistent with state and 
federal law, to determine whether carrying the pregnancy to term would threaten the life or 
cause serious adverse health consequences to the mother is preserved. 

". 
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c CONFmEN'J=I,.(t.);" NOT FINAL, DO NOT corY, DO NOT DISTRIBUTE 

STATEMENT ON INTACT DILATATION AND EXTRACTION 

The debate regarding legislation to prohibit a method of abortion, such as the legislation banning 
"partial birth abortion," and "brain sucking abortions," has prompted questions regarding these 
procedures. It is difficult to respond to these questions because the descriptions are vague and do 
not delineate a specific procedure recognized in the medical literature. Moreover, the definitions 
could be interpreted to include elements of many recognized abortion and operative obstetric 
techniques. 

The American College of Obstetricians and Gynecologists (ACOG) believes the intent of such 
legislative proposals is to prohibit a procedure referred to as "Intact Dilatation and Extraction" 
(Intact D & X). T~s procedure has been described as containing all of the following four 
elements: 

1.· dcliberate dilatation of the cexvi~ u5ually over It sequence of days; 
2. instrumental conversion of the fetus to a footling b~eech; 
3. breech en-raction of the body excepting the head; and" 
4. partial evacuation of the intracranial contents of a living fetus to effect vaginal delivery 

of a dead but otherwise intact fetus. 

Because these elements are part of common obstetric techniques, it must be emphasized that 
unless aU four elements are present in sequence, the procedure is not an intact D & X. 

Abortion intends to tenninate a pregnancy while preserving the life and health of the mothcr. 
Where abortion is legal after 16 weeks, intact D & X is onc mcthod oftenninating a pregnancy. 
The physician, in consultation with the patient, must choose the most appropriate method based 
upon the patient's individual circumstances. 

According to the Centers for Disease Control and Prevention (CDC) only 5.3% of abortions 
performed in the United States in 1993, the most recel).t data available, were performed after the 
16th week of pregnancy. Data show that second trimester transvaginal instrumental abortion is a 
safe procedure. The CDC does not collect data on the specific method of abortion, so it is 
unknown how many ofthis 5.3% were performed using intact D & X. 

Terminating a pregnancy is indicated in some circumstances to save the life or preserve the health 
of the mother. Intact D & X is one of the methods available in some of these situations. 
However, a select panel convened by ACOG could identifY no circumstances under which this 
procedure, as defined above. would be the only option to save the life or preserve the health of 
the woman. Notwithstanding this conclusion, ACOG strongly believes that decisions about 
medical treatment must be made by the doctor, in consultation with the patient, based upon the 
woman's particular circumstances. The potential exists that legislation prohibiting specific 
medical practices, such as intaetD & X. may outlaw teclmiques that are critical to the lives and 
health of American women. The intervention of legislative bodies into medical decision making is 
inappropriate, ill advised, and potentially dangerous. 
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Record Type: Record 

To: Todd Stern/WHO/EOP, Elena Kagan/WHO/EOP, Janet Murguia/WHO/EOP 

cc: 
Subject: late-term 

some in the choice community and on the hill are aware of the AMA/ACOG resolutions and the 
folks i talked to at least are not at uncomfortable with these. i do detect some disagreement in 
terms of how folks think the matter ought to be approached in the new Congress, but surprisingly, 
the gulf is not that wide there. of course, i've only talked to a few folks. i'm still trying to get to 
daschle's folks for meeting early this week on language. 
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Activist, auto industry seek quick move on air bags 
ASSOCIATED PRESS 

A prominent consumer advo
cate joined with the auto industry 
yesterday in urging federal offi
cials to quickly approve an indus
try plan to make air bags deploy 
with less force. -

Joan Claybrook, president of . 
the consumer group Public Citi
zen, agreed with Andrew Card, 
head of the American Automobile 
Manufacturers Association, that 
the proposal could help prevent 
some deaths from air bags. 

Both criticized officials at the' 
government's highway safety 
agency, the National Highway 
1raffic Safety Administration, for 
being too slow in approving the 
plan. 

"They're. not moving rapidly 
enough:' said Miss Claybrook at 
the end of Ii lunch meeting yester" 
day with Mr. Card. "NHTSA has 

-taken a cautious course, [but] 1 
view. this as an extraordinary sit- . 
uation." 

Air bags that deploy at up to 200 
mph . have been blamed for the 
deaths of at least 32 infants and 
children and 20 adults, mostly 
smaller women. 

The air-bag-related deaths have 
also prompted Rep. Frank Wolf, 
Virginia Republican, to plan hear
ings in the House Appropriations 
and 'fi'ansportation Committee. 
An aide said yesterday the hear
ings would be "educational." De
tails, including a firm date, have 

yet to be worked otit. 
Last month, agency officials 

said they would' issue a proposal 
soon for less forceful air bags that 
would include the auto industry's 
plan and an alternative plan. Of
ficials then would decide the best 
way to "depower" air bags after a 
shortened 30-day public comment' 
period .. 

However, agency offiCials have 
not yet issued their proposal. Auto
makers need six to nine months 
warning if they are to make air 
bags less powerful in 1998 models, 
which are due out in September, 
Mr. card said. That essentially 
means they need to know now, he 
said. 

"If we don'fact now, we're going 

to miss the '98 models:' Mr. card 
said at the luncheon meethig. 

The joint position puts more 
pressure on NHTSA officials to 
act on the auto industry proposal. 
In November, the Association of 
International Automobile Manu
facturers, which represents inter
national automakers, said' it also 
endorsed the proposal. 

NHTSA officials reiterated that 
their proposal . would be ready 
soon but declined further com
ment. 

The common stand by Miss 
Claybrook and Mr. Card is unusual 
since Miss Claybrook, who was an 
NHTSA administrator during the 
Carter administration, has crit-

(!tfJe ~tl~IJitt!ltOlt (!tUlttO 
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icized auto companies for not do
ing enough to promote auto safety. 

. However, both said it was impor
tant to have a unified stand to get 
less forceful air bags on the mar
ket quickly. Miss Claybrook said 
she viewed the push to lessen the 
force of air bags as a temporary 
measure until more advanced air
bag techriology to protect passen
gers is phased in by automakers. 

Since August, the AAMA, the 
lobbying group for the I}ig Three. 
automakers, has' proposed a· 
change in a current government 
test standard, arguing the strin
gent government test prevents 
auto makers from installing less
forceful air bags in most vehicles. 



By Keay Davidson 
SAN FRANCISCO EXAMINER 

SAN FRANCISCO - Four years 
after the last U.S. nuclear weapons 
test in the Nevada desert, the 
bombs are about to start booming 
again. . 

But this time the blasts won't 
involve full-scale nuclear bombs 
like those that shook the buzzard
haunted wasteland for four dec
ades. They'll be tiny chemical and 
nuclear explosives that mimic the 
first microseconds of an atomic 
blast, according to U.S. Energy 
Department officials. 

Weapons experts say they need 
to conduct the tests to ensure that 
the main "trigger" of a thermonu
clear bomb still works after dec
ades of aging. But anti-nuclear ac
tivists fear such experiments 
could camouflage development of 
new weapons, or at least create the 

Small blasts planned for nuke destruction 
Some experts say Energy Department will violate spirit of the test ban treaty 
impression of camouflage and, 
thereby, upset other countries. 

Plans for. the so-called "sub
critical" nuclear experiments, 
which will include scientists from 
the Lawrence Livermore and Los 
Alamos nuclear weapons labs, 
were immediately denounced by 
anti-nuclear activists. . 

Critics claim the tests violate 
the spirit of the Comprehensive 
lest Ban 'freaty, signed by Pres
ident Clinton and representatives 
of more than 60 nations. 

But subcritical tests are legal 
and "essential for assessing nu
clear weapons performance, reli
ability, and safety" now that full- . 

scale nuclear blasts are b"Jmed,. 
said the plan released by outgoing 
Energy Secretary Hazel O'Leary. 

Mrs. O'Leary said testing dates 
probably would be set early next 
year. 

Her statement said the sub
critical tests would be part of a 
multibillion-dollar array of super
science experiments - such as a 
giant laser at Livermore- to mon
itor the safety and reliability of the 
nation's' nuclear arsenal. The ar
senal is shrinking and aging be
cause in the post-Cold War world, 
bombs are being dismantled and 
no new bombs are being designed. 

The tests would use. chemical 

explosives to rapidly compress 
small amounts of plutonium and 
uranium-too small for a "nuclear 
explosion" in the military sense of 
the term. The compression 
squeezes the materials' atoms to
gether, briefly causing them to 
emit radiation and explode in a 
blast equal to tens or hundreds of 
pounds of TNT. 

The tests will be conducted 961 
feet beneath the Nevada desert, 
within a rabbit warren of rooms 
and tunnels packed with high
speed cameras and scientific in
struments. 'The facility is called 
LYNER, for Low-Yield Nuclear 
Explosions Research. 

QrfJc ~tlGfJbt!JtouQrbtteG 
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"We call for the immediate can
cellation of these experiments:' 
said Marylia Kelley of 'fri-Valley 
Cares, an anti-nuclear group in 
Livermore. "The DOE has not 
demonstrated that it cannot main
tain the safety of the existing nu
clear arsenal without subcritical 
experiments. There is no evidence 
to date to suggest that potential 
problems such as plutonium aging 
have degraded the performance of 
the weapons designs in the active 
U.S. arsenal." 

Daryl Kimball of the anti
nuclear group Physicians for So
cial Responsibility in Washington, 

, D.C., said the Energy Department 

has "failed to conduct an indepen- . 
dent, public technical review of 
the need for these activities." 

The Examiner reported Dec. 1.; 
that Energy Department officials' 
were considering whether to re
schedule the experiments, a half
year after postponing them indefi-
nitely. . 

CORRECTION 
A story yesterday about volun

teers who helped the Midtown 
Youth Academy incorrectly re
ported the contributions of the 
companies participating. Dench
field Roofing Corp. of Silver 
Spring worked with academy 
youths to fix the academy's roof, 
with consulting help from Rup
pert Landscape Co. Inc. in Ashton. 
Clark Construction Co. in Be
thesda is providing a Dumpster to
day to help clean out a basement. 
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THE WHITE HOUSE 

WASHINGTON 

December 14, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN {t-/ 

SUBJECT: PARTIAL-BIRTH ABORTION 

Some news on the partial-birth abortion front (especially apropos in light ofthe 
President's remarks on Friday): 

1. Todd Stem just discovered that the American College of Obstetricians and 
Gynecologists (ACOG) is thinking about issuing a statement (attached) that includes the 
following sentence: "[A] select panel convened by ACOG could identify no circumstances under 
which [the partial-birth] procedure ... would be the only option to save the life or preserve the 
health of the woman." This, of course, would be disaster -- not the less so (in fact, the more so) 
because ACOG continues to oppose the legislation. It is unclear whether ACOG will issue the 
statement; even if it does not, there is obviously a chance that the draft will become public. (The 
AMA last week decided to continue to take no position on the partial-birth issue.) 

2. Sen. Daschle's stafIis working on a legislative proposal that would prohibit all post
viability abortions, with a tight exception for life and health. Note that this proposal applies to 
illl post-viability abortions, not just to partial-birth abortions. Note also, however, that it applies 
to no pre-viability abortions, even if they are partial-birth. Daschle's staff may use our language 
to define the health exception ("serious adverse health consequences"); they may try, however, to 
do something that sounds even stricter. 

Daschle's staff hopes that this proposal will provide cover for pro-choice Senators (who 
can be expected to support it) and that it will refocus the debate from the partial-birth procedure 
to late-tenn abortions generally. I think the pro-lifers will not give up the partial-birth focus: (1) 
the politics of it have become too good; (2) it gives them a wedge into pre-viability abortions; 
and (3) it points the way toward future campaigns against other abortion procedures. They will 
point out that Daschle's proposal does nothing to stop pre-viability partial-birth abortions (recall 
that many of these abortions are done between 20 and 24 weeks) -- and that it is inadequate for 
this reason. Of course, they may respond to Daschle's proposal by also supporting a ban on post
viability abortions generally. 

Giventhe President's prior positions and statements, he of course should support the 
Daschle proposal. He also should continue to support a ban on partial-birth abortions (including 
pre-viability partial-birth abortions), so long as there is an adequate health exception. 
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STATEMENT ON INTACf Dn.ATATION AND EXTRACnON 

The debate regarding legislation to prohibit a method of abortion, ~uch as the legislation banning 
"partial birth abortion," and "brain Bucking abortions," hIlS prompted questions regarding these 
procedures. It is difficult to respond to these questions because the descriptions are vague and do 
not delineate a specific procedure recognized in the medical literature. Moreover, the definitions 
could be interpreted to include elements of many recognized abortion and operative obstetric 
techniques. 

The American College of Obstetricians and Gynecologists (ACOG) believes the intent of such 
legislative proposals is to proluoit a procedure referred to as "Intact Dilatation and Extraction" 
(Intact D & X). This procedure has been described as containing all Of the following four 
elements: 

1.. deliberate dil!l.t8.tion of the cervix, usually over a sequence of days; 
2. instrumental conversion of the fetus to a footling breech; 
3. breech enraction of the body excepting the head; and'" 
4. partial evacuation of the intracranial contents ofaliving fetus to effect vaginal delivery 

of a dead but otherwise intact fetus. 

Because these elements are part of common obstetric techniques, it must be emphasized that 
unless all four elements are present in sequence, the procedure is not an intact D & X. 

Abortion intends to tenninate a pregnancy while preserving the life and health of the mother. 
Where abortion is legal after 16 weeks, intact D & X is one method of terminating a pregnancy. 
The physician, in consultation with the patient, must choose the most appropriate method based 
upon the patient's individual circumstances. 

According to the Centers for Disease Control and Prevention (CDC) only 5.3% of abortions 
performed in the United States in 1993, the most rElCeI!t data available, were performed after the 
16th week of pregnancy. Data show that second trimester transvaginal instrumental abortion is a 
safe procedure. The CDC does not collect data on the specific method of abortion, so it is 
unknown how many ofthis 5.3% were perfonned using intact D & X. 

Terminating a pregnancy is indicated in sOme circumstances to save the life or prOlierve the health 
of the mother. Intact D & X is one of the methods available in some of these situations. 
However, a select panel convened by ACOG could identify no circumstances under which this 
procedure, as defined above, would be the only option to save the life or preserve the health of 
the woman. Notwithstanding this conclusion, ACOG strongly believes that decisions about 
medical treatment must be made by the doctor, in consultation with the patient, based upon the 
woman's particular circumstances. The potential exists that legislation prohibiting specific 
medical practices, such as intactD & X, may outlaw techniques that are critical to the lives and 
health of American women. The intervention oflegislative bodies into medical decision making is 
inappropriate, ill advised, and potentially dangerous. 
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Richard Cohen 

A New Look at Late-Term Abortion 
A rigid refusal even to consider society's interest in the matter endangers abortion rights. 

Back in June. I interviewed a woman-a 
rabbi. as it happens-who had one of tho$e 
late-term abortions that Congress would have 
outlawed last spring had not President Clinton 
vetoed the bill. My reason for interviewing the 
rabbi wa~ pate.ntly obvious: Here was a ma
ture. ethical and religious woman who, be
cause her fetus ""'dB deformed, concluded in 
her 17th week thaI she had no choice other 
than to terminate her pregnancy. Who was the 
government 10 second-guess her? 

Now, though. ) must second-guess my own 
column-although not the rabbi and not ber 
husband (also a rabbi). Her abortion back in 
19M seemed justifiable to me last June, and it 
does to me now. But back then I also was led 
10 believe that these late-tenD abortions were 
extremely rare and performed only when the 
life of the mother was in danger or the fetus 
irreparably deformed. I was wrong. 

J didn't know it at the tillie, of course, and 
maybe the peopIe who supplied my data-the 
usual pro-choice groups-were giving me 
what they thought was precise information. 
And precise I was. I wrote that "just four 
one-bundredths of one percent of abortions 
are perfonned after 24 weeks· and that "most, 
if not all, are performed beCause the fetus is 
found to be severely damaged or' because the 
life at the mother is dearly in danger." 

It turns out. though. that no one reaDy 
knows .... hat percentage of abortions are late
term. No one keeps figures. But my Washing
IOn Poat coDeague David Brownlooktl!! behind 

the purported fi!lllJ"es and the purported ratio
nale for these abortions and found something 
other than medical crises of one sort or 
another. After interviewing doo:tors who per
fonned late-term abortions and surveying the 
literature, Brown-a physician himself
wrote: "These doctors say that while a signifi
cant number of their patients have late abor
tions for medical reasons, many othet9-~r
haps the nJaioritY-do not.' 

Brown's findings brought me up short. U, in 
fact, most women seeking late-tenn abortions 
have just come to grips a bit late Vlith their 
pregnancy, then the word "choice" has been 
stretched past a reasonable point. I realize 
that many of these women are dazed teen
agers or rape victims and that their CIIlgWsh is 
real and their decision probably not capricious
But I know, too, that the fetus being destroyed 
frt.& my personal definition of life. A 3-inch 
eJ1)bryo (under 12 1WeekS) is one thing; but a 
nearly fully formed infant is something else. 

It's true, of CO\II'8e, that many opponents of 
what are ofte1\ caned "partiaI-birth abortion( 
are opposed to any abortions whatever. And it 
also is true that many of them hope to use 
popular repugnance over Iate-tenn abortions as 
a foot in the ·door. First these. then others and 
then still others. ThiS is the argument made by 
pro-dloice groups: Give the antiabortion forces 
this one inch, and they'D take the next mile. 

It is instructive to look at tvio other issues: 
gun control and welfare. The gun lobby "Iso 
thinks that if it gives in just a little. its enemit!s 

wiD have it by the throat. That explains such 
pubUc relations disasters as the figllt to retain 
assault ~. It also e~Iains why the National 
Rifle ~iatiOll has such an image problem. 
Sometimes it !Iee!llH just plain nuts. 

Welfare is another area where the indefen
sible was defended for· so long that popular 
support for the program evaporated. In the 
19698. '705 and even later, it was almo;;t 
impossible to get weHare advocates to con
cede that cheating W'dS a problem and that 
welfare juat might be financing generation 
after generation of households where no one 
works. This year, the program on the federal 
level was trashed. It had few defenders. 

This muat not happen with abortion. A woman 
reaDy ought to have the right to choose. But 
society has certain rightli, too, and one of them is 
to insist that Iate-term abortions-what seems 
pretty close 10 infanticide-are severely restrict
ed, limitt:d to women whIlSt! health is an the line 
or who are canying severely deformed fetuses. 
In the latter stages of pregnancy, the word 
~!IJl does not quite suffice; we are talking 
about the killing of the fetus-and, too often, not 
lor any ~gent medical reason. 

President Clinton, apparently as misinformed 
as I was about late-term abortions, now ought 
to look at the new data. So should the Senate, 
which hilS been e~ed to SllStain the presi
dent's velO. Late-term abortions once seemed 
to be the choice of women who, really, had.no 
other choice. The facts now are different. If 
that's the case. then so should be the law. 
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Elena Kagan 
Betsy Myers 

Mary Ellen Glynn 
Office of the Press Secretary 

Richard Cohen Column 

THE PRE SID E N T 

Please read Richard Cohen's piece on late term abortions in 
the Post today. Both Cohen's column and Sunday's David Brown 
article articulate one of the fallacies surrounding this debate: 
that the President is in favor of late term abortions without any 
restrictions. 

Cohen's article indicates that Clinton is "apparently 
misinformed" about the number and nature of late term abortions 
and urges him to look at "the new data," which indicates that "the 
majority" of late term abortions are done for non-medical reasons. 

As we all know, as early as February 28, 1996, in his 
letter to Congress, the President says, "" ... I cannot support its 
use on an elective basis, where the abortion is being performed 
for non-health related reasons and there are equally safe medical 
procedures available." 

Also, no one ever notes that Governor Clinton signed a bill 
in Ark. that would ban third trimester abortions. 

I spoke to Melanne this morning and she thinks that I ought 
to call Cohen. I believe that we should write a letter responding 
to his column. 

Your thoughts? 
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24-Sep-1996 11:48am 

TO: Mary Ellen Glynn 

FROM: Elena Kagan 
Office of the Counsel 

CC: Betsy Myers 

SUBJECT: RE: Richard Cohen Column 

The striking thing about Cohen's column is that while he criticizes the 
President sharply, his position and the President's are very much consistent 
with each other. As you say, the President has said he would prohibit the use 
of this procedure where not necessary to save the woman from death or serious 
physical injury. The only thing he has asked for is a tightly confined 
exception for these kinds of cases. (Nor, by the way, has the President made 
any representations about how many late-term or partial birth abortions are done 
for life/serious health reasons and how many for other reasons. He hasn't said 
that all partial birth abortions are done for life/health reasons -- indeed, he 
has acknowledged that not all are. He has said only that those done for 
life/serious health reasons must be permitted.) 

I guess I'm agnostic as between a call and a letter. I lean towards the call, 
but mostly I think that the two of you should decide. If we decide on a letter, 
I'd be happy to draft or to review. If we decide on a call, I'd be happy to 
participate as needed. 
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2S-Sep-1996 lO:22am 

TO: (See Below) 

FROM: Betsy Myers 
Office of Public Liaison 

SUBJECT: Late Term Update 

FYI - Information we have heard from the Pro-Choice Groups: 

I. COUNTERING THE WASHINGTON POST ARTICLE 

- David Garrow, the pulitzer prize winning historian and author of Liberty & 
Sexuality: The Right to Privacy, has an op ed in today's Philadelphia Inquirer 
and also in the Chicago Tribune calling for Senators to "affirm the President's 
judgment and reject a dangerously radical effort to impose Congress' medical 
ideas in place of the best professional conclusions of accredited physicians." 
(We are faxing a copy to you.) 

- Warren Hern, a doctor from Boulder sent a letter to Members of Congress 
countering the Post article by outlining the reasons women need the late term 
procedure. He performs late term abortions. (We are faxing it to you.) 

- Alan Guttmacher Institute sent information to the Hill explaining the reality 
of the numbers of abortions today (we are faxing it to you.) 

- columbia Medical School Dean Allen Rosenfield will send a letter to Members 
today explaining the medical necessity of the procedure. He wrote an op ed in 
April in the New York Times calling for Congress to stay out of medical 
decisions and explaining the medical necessity of the late term procedure. (We 
will fax as soon as it is sent up.) 

- New York Times may be printing an editorial tomorrow on late term, based on 
their conversations with pro-choice groups yesterday and today. 

II. MEMBER CONTACT 

Pro-Choice groups are targeting the following Senators (who are wavering) : 
Bradley, Bryan, Byrd, Campbell, Frahm, Graham, Kassebaum, Leahy, Lieberman, Nunn 
and Specter. 

- Two women who have had the procedure are on the Hill today and yesterday. 

- Campbell - His staff indicated he would vote with the President, but they are 



not sure he will make it out of the Hospital (motorcycle accident this weekend) 
in time for the vote. They also requested grassroots activity in Denver. 

- Nunn - His staff had a lot of medical questions, but listened sympathetically. 
The Pro-choice groups are assuming he will vote against the President's veto. 

- Bradley - Meeting today at 11 a.m. with the women who have had the procedure. 

- Mikulski, Sarbanes, Wellstone and Dodd are all fine, according to their staff. 

- Specter - Kate Michelman Of NARAL met with Specter last night. Michelman 
reports a SO percent chance of getting his vote. Republican staffers in other 
offices report that Specter will vote against the President's veto. The 
National Abortion Federation and Claudia Ades (who had the procedure) held press 
conferences last night in Philadelphia and in Harrisburg. 

- Graham - no word 

- Lieberman - no word 

- Cohen - may be absent for the vote, but he will vote with the President if he 
is present. 

- Fraham - will vote against the President's veto. 

- Leahy - still on the fence. 

- Bryan - staff say he may be okay. 

III. GRASSROOTS ACTIVITY 

- The pro-choice groups are focusing their grassroots base on Nunn, Campbell, 
Cole, Graham and Bradley 

Distribution: 

TO: 
TO: 
TO: 
TO: 
TO: 
TO: 
TO: 
TO: 
TO: 

Todd Stern 
Nicole R. Rabner 
Tracey E. Thornton 
Deborah L. Fine 
Lyndell Hogan 
Jeremy D. Benami 
John P. Hart 
Lee A. Satterfield 
Holly Carver 
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tbe parma .bcm1 flitlin' tilU. Alld ft mflUI3 thll1 tlW womrn. with' 
their ,.nIl .... CD ..,. and bol' 'nd ""urn Ih.l"" cbilf. '"'OJ"" 
"'[!io Ihe l""<'5'Iul tmllJ'@. 

I_Gobg/rtI 
DnCtof of O1Ilteprodldi'i" Freedyo, p-.;m IFId If'e 

Y.."am.~'" Ret'lll Pr~td .. th. ~rr-.n r.roill ... ~ I~-
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The data remain the same; only the confusion is new. Of 
the 1.5 million abortions performed annually: 

• Half of all abortions take place during the first eight weeks of pregnancy. 

• Ninety percent of all abortions oeem by the end of the first twelve weeks. 

• Ninety-nine percent of all abortions are performed before 21 weeks. 

• At 21 weeks or more, the time period during which the dilation and 
extraction procedure is used, less than one percent of all abortions are 
perfonned. 

• After 26 weeks (the third trimester), 4/100ths of one percent of all ' 
abortions occur. 

9/24/96 
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To: 

From: 

Subi~ct: 

Date: 

J Iltercstcd Partio~ 

Jo Qltm' - Vice Pre~iden[ for Government RelaTions 
Allison Herwitt - Legislative Representative 

InfomliltiQn about Abortion Statiliticws 

24 September 1996 

The Alan GUllmacher Insliru(~ (AOI) has been collecling and analy"ins abonion statistic~ since>.&z.£ 
y. Wade Bc:Jow is the latest datil thllt AGI h8$ collected. Contrary to recent news stories and 
columns, then: is no new d:ua. This is the data that hIlS ~pn uied since the debate on 11K 11131 began 
over a ye!l.r ago. 

• It ill C$timaled thQr there arc approximately 1.5 million abortions every year. 

-89% of RII abortions IIlf: perfonned during tile first 12 weeks of pregnancy. 
-18% rake place a1 II-I' weeks or less from the time of the womcul's last 
menstrual period (l.MP). 
·4% take place At 16-20 weeks LMP. 
-I % take plae", lit :2' weeks LMP or Inore. 
-0.04% take place after 26 weeks LMP. 

• Only about 600 a.bortions are performed clICh >,<:ar in the third trimester. 

• A b,,,·';r)l1 <:lata is not c:ollecrt'd I:Iy the method of rhe procedure used to tenniollte the 
pregnancy. 

• The "intact D& E" procedure which has boon ~rmed "panial hinh abortion" by abortion 
oppottents is u.-ed 4fter 20 weeks. 

• 

• 

RQ~ ~W3(!/l allows states to ban abortions after viability (whiCh usually o=un; after 26 
W",,5) except in ~ases of lite and helllth. 4\ states have; pas~c:ll restrictions. Consistenr with 
Rge y Wage. prior to viubility. the guvc:nlln¢lIt does not require the rcporr;Tl8 of the 
re.."lSOns an abonion ;$ performed. 

Of the approximat~l>, 600 abortions performed after viability, only a small pcr.;;cnt use the 
"intact D & E" method. 

/fyou have any qu~cjons QT need additional informadon, please call Ju BlwlI :!II 973-3003 or Alliso .. 

Hcrwin at 973-3047. 
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Abortion debate leaves Dems with dilemma 
III ....... 

faring a ~aUy ch.IIrpdI VOir 

Thundar ODUtthcr toAllllinor ORr· 
.- a pmsiI!cnlia11'tlO OD a blHcl"lll 
aIIorticm pru:ekf, 5euk DemDa'lll 
are IIOIried thlllht iaae uruld CIJIM 
tad 10 blUDt thaD. 

AdnowI .... ~ d&:OIillfon lad ill 
die 1leuuImac rauaII. Seaae MiDoriq 
(...c&du Tam DudIlc (OS.D.) illdiwed 
T...tay tbal!be _..wit:. ~ 
in IheIlDl Coo , . 
. TmparlOlllilntaldbnlDlIy_ 

... a1ll} iIIIWidlrofind a IIirahIe a... 
pawia em ... iIIur., ooce dlrwroil_ 
IlIiDd. .. DulNe drdaml,. rdierriac 10 
abe aIiGrIicwI bIethod ....... intaa eli· 

. bIian UIAl cmaaion. "11 wmId IuM 10 
. bcah!:a1lhalClpllqoi ... ri!MI ia~ . 

&lie haItIa ad ur~ 0" &be raOlkr..· 
Dudir:.1llicn1ioNd ooamn ....... 

. ~ cbalit.ot beD e1ectM: PIO"" 
due u tbr third laD!. 

SeD. D.nid NCI)1Iibm ([)'N.Y.) de
DlJlmcrd ~pnudMn: -u ch.1O iJ6.n. 
ticidc U aIIJIIDnIlhlft Renin ~ pm. 
auy." 

LIlt cam iIbonioD babraliM a foal 
.... nt for the Catholic awrth, widI aD 
apl U.s. cantiD:dr. Jl"l'lllUllPi CJiGuJt 
Onlml" w:co 01 a brim tID the ~ 
~ a IIIrJCtiar at the Capilol dail mODIh. 

'11Ic NatiODll Ri8bt ID lk Commi1ke 
_'IradiIiGmI Wun Cadition arr aIIo 
apearbeading a arnpaip to pawadc 
Coagn:s 10 criJnitlailr the procdun . 
. Following a H[)we vole Ian wed to 
Oftfridr lIle VttO, Senate Democrab are : 
aprca:d to mllSler more thu. IIl4' r1fCn- . 
IIUf !1VOle510 .uaain thevetcuillonl all 

lIMy !law a handful of pro<:hoice 
IqubliCIID. But a.q. an: &. from happy 

~ dose to infanti
cide as ImJthing 
I've ever seen. ' 

-SmMoynihIm 

Iboutping on the ncord on Slch ~ un- . 
popabr iuar mil «OK 10 an election.Ai 
Sea. Byron Dorgan ([)'N.D.) put iJ, 
~ art going to grit their teeth and 
WJIC," . 

AI ltUt two Democrau who votEd 
apmtthebuJ., Sells. SamNwm (l)GL) 
and Patrick leah)' (D-V!.), appear 10 be 
haMglCcondthoughu.lIoth laid Itlry 
weft Dill ready to IiIf how !hey intend '0 
wae. N'mn aaitI, "1lYma'uualird the ir 
-Pft.' 

Dmpn and Kmt Conrad (D-N.D.) 
both mpport Itgalabortion, but pI ... to 
'IOU for an avenide. 1_ jwt hortlt ... 
weekend; raid Camad. ·ami tha.I',rhe. 
lUI! that peDplt calKd about die IIUII,.
He added that;ow offier has recei~ be
twem 5,000 ~d 6.000 Itllm prolndng 
the prooedure. 

In ~, ont ~oict 
Reyubliun seaal.Or, Arlen ~r (I· 
Pa.l, toMThrHm thai he may~ bil 
mind. -J'~ /liD ~sttrting ID COB1IibIenIl, • 
saidSp«1n, who voted 1l1li Dcumhcr to 
keeplhe lare-tcml ~ Iqpl 

Anoder prochcia: RepubIiaJI, Sen. 
§bdia Frahm (R-ia n.) said abe will VD1t 
10 o'lm'ide boec.aUR sbt "d8tikc. the pro
cdllre."lmIi11' KDiar IGJalor, Nam:y 
Kaatbaum (R-Km.), _Ihe will WIr!O 
IWwn the tCCo. At /QI( three other pro
choice 1IeI",b1iaw,jamel Jello,* (H.
VI.),JoIIa ~ (I-RI.) and Olympia 
800M: ~) pIaD to slick wi III their 
preWOUI poIIilioM and vote to uphold the 
reto, therebylu:tping the proceduK ~ 
pi. a.ooonIiDg to a.idcL 

Nine: Senate Democnu put themlelvea 
1m neon! ~I!he procfdW'f Ian year, 
indw:liDg Hany Rrid (D-Nev.'.julcpb 
Sidm (I).DeI.) and John Brea.wt (1).La.). 
Some prrdicled the~ W')uld be more this 
lime around: "II wil: be dOl!ef' lbi5lime," 
aid one memba. 

'112511(;; 

HGweYer, tlw chief Senate whip 00 !he 
l'dD,lIar1wa8oxrr ([)Cdif.) aid ~ 
1101 forfB' wricllL'l pubiN • emBOII"1IithiIt 
~QOCUJ, lArspilepm.'lti~ 

"It will be lirni:ar to tht H Oust ,-lour 
slid, meaniug thai ~he dotsn i f~ u~ 
nifican I .,.1«hc:, on lite li5ue. She added, 
"We could OIIdaw tIIis procedure if lilt')' 
lfOlUf allow 11& an amendma'll 1'0. an ft· 

emptiOD lor the lift and htalt" of Ihlf 
rnotha'_ .. 11Ioi!e OD che olhe.- sick IWuld 
ndw_a poli!ial hoi polito issue. • 
Pm~'IIIK" Sanum. (Il) " 

tlIe leadiaw propmen' or Ofti I iding ~ 
veto. 

W'1lh polls showing weal public lUp' 

pOfllor lhi! proct'dilTe, !be pllH:hoicr 
ClMUlDmty ill WCIf1"ioilbat too. oppoli· 
lion ItaI fouad 11\ elfcc1iR tactic for di· 
WIiII3 thnn. AiIiId if thiJ illi"1y ID 1pIin-
1ft' Ilu: pro-dloia cOIImvnity, Su.JilJ! 

Coh(n of the AlB Guttmacher IlIStkul~ 
IlpJicd. "Thill', indisputable. lI'sartain
Iy pcclinS off pro<hoic( po~lic1a.Ju and 
IORlt prCl"Cboiu VOir .... Wbrther il'l fac· 
tuaI or eOlotiooal i5lhr cpestion.· 

Rep. E1I'I POIDeroy (J).N. D.). who VOI
d 10 o~rride the ·,oelO, rxpccsaed an 
opinioo WI be said ~frecil lhe alilin· 
.\ream in lW llale: "J _lei oonaider my. 
lelf pl'O<';lOkr. bUI this in ft?tebtruiblt 
procutun. It's not a IDiIIh Vttt or a dose 
all-
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)1[TROPOUTA~ MEDrC.U. ASSOCIATES 
4" Enale 5."" 

_. Gle"n Ritt 
lIdi1:o~, Tha Record 
110 Riv ... 1l0aC 
HaCken •• Ck, NJ 0'101 

o.ar liar •• itt, 

£niI ..... d. Sf'" J.",,- 0163 t 
(Zo.l, ,.1-0511 

Ve. ~. ph)"a,iGJ.ana arMS a~11l1.".ti" of Jleuopol1 ta" He41Gal 
Aaaoe1a~ac. ara cleepl,. COho."necl abO\I1: ~. aany inaeouraciu In 
~. articl. p~inted Oft 'ept.~~ IS, ~"6 tl~l84 "The r.q~ on 
•• r~1.1-B11'~h ~t1oft8-. ' 

~. " 

The IlRle1e 1ftee .. eGtly •• aU'~. ~.t JGIA ",.r'fOnM ,. OOD 
"'rtlona • ,.eu 0" fftv_s 1I.~"'.n 10 an. '4 weeJc., of Whieh ., 
~ea.~ h •• r ara ~ l~~.ot dilation ant .y.eu.~10"." Th~. ~ •• 1a 1s 
~a1.. aa' 1. .hown in I'apon. 1:0 tl\e If." "er •• 1' bepartJII.n~ of 
Health _"d docuaeft~ •• Qbal.~ed ... i.nb~ally to tbe _ew ~a~"y 
stat. Seara of Medical z.a.ifte~.. Ibe ••• t.ti.~lc. aboW ~at the 
1:0t;a1 annull n~eI' of &"rt!ona tor ~)l. period. ba~we.n ... ~ and 
31 . J ",..k.a is UIo\lt ",000, vi t.h the ".~OI'1ty of the •• ""oc",", •• 
~.ing between U and :a.~ ve.~a I '%'ha 1"~.c, DIE procudu •• 
cerroneou.ly la .. l.d by abort1o~ QPPOft.ft~ •• 5 Mpar~ial birth 
.bop.~lo"'" iii uGeO only in a saal.l percontlllO- or ca ••• betveen 20 
and 2J.~ ve.k., Vben 0 pny.ic1&ft determines tllat it is the $afcst 
methOd available for tho ~o.an involved. certainly, the n~r 
o~ Lncoct D'£ proced~~es pertor.ad i. hOv~e~e neAr the 1,500 
est!iaatoCl in youz: ar-ticle. MMA Darfor. no t."ird !:~'Jaester 
8bor~ionG. wheT& the stA~e is' permitted to ban Aboctions o~c.pt 
1n cas~s Gt lifo an4 healtft ond~n9.cg8n~. 

8eooftd. ..he article erroneously states that .oc~ yo_en undor90'n~ 
lntact D&Z proeedure. have no •• Qlcal rea.on tar teralnatlen. 
rbe art1cle then Disquotes a phyeiaian rcom Qur clln1c stating 
~h.t "aost ere Medlcaid pati.nts ...• nd »oat are tor alectlve, not 
medical. roa.Qh5 ..• Ho8~ are teenavers.· T~l. 15 II 
aisrepreBentAtioh of the intor~.t1o~ provided to the repo~t.r. 
Cons1s~ent vlth Roe y~ Wade ~nd Now Jersey St.~. lav, we do hot 
.record a ,,"o'l.n·s 5pec::.f1c reason tor having an abortlon. 
However. ~ll proe.4u~es for our MediClid patients are ce~~1r1ea 
•• ~edically necessary •• ~o.uirQd by ~h. New Jersey Depa~t •• ft~ 
of ~~hen Sery1c~s . 

... ....... 
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•• a.~ •• or the •• n.St1ve and cont~oY.rslal nature of ~h •• bo~C1on 
i •• ue, ve ~ •• 1 _h.t i~ 1e critle.~lY i~tt."t to .et ~h. ~.cor • 
• ~rat,bt. 

cc; JIZ'. IAn r1.-,1\, Cv.1e.ioner 
'3 Dep~ •• ftt Of Xeelth 

JIZ'. X.,,1.n Earle, "eoutlva D1~.oto~ 
M.tical .oar. Dr IKa.in_Z's 

'!'he Honorable WUllu .1'.~IlIl!lY 
Uft1te4 St.tee &lft.tor 

'l'h. _e"or.bl. rnJlll: Wftenller.y 
OBit.. ~.te. .8".~OI" 

'lhe Wonorable _o~rt ~.cell! 
VD~t" .tat •• eaftqr •• A •• n 
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likpt6mher 19, 1994 

HOTFLASH -- URGENT AcrlON REQUIREDl 

"/'h~ Howe YOte 10 override Presit:kn, Clinton ~ veto 011 so·called 'parlial bini.' QbortiOlu/ if 
Q huge victory. II:S the {ITSI time ,ble, Roe II. W"de thaI COIIgfeU Is poised to OUlltlHl all 
abortion procedure . . . If Clinton is fe·elected, you have to come up with Slll'lil"f bills JluJi 
oul/tlW o/her PlOClilUru ••• alld iI'S (I/mosl like rhfJ Wfllafe bill, a win-wul, b'CQUle If htlslRM 
II, I~ demoralIZes hlf 51de, cmllt{ he dnesn 'J, you elletglZe our Side. It Ra.lph Reeel, o~ ~ha 
cnrt.~tan ~oa11~1on at~ur ~ne Housu vatu ~/~O/96. 

IY THESE WORDS ARE CHILLING TO YOU, MAKE YOUR CALL NOWI 

Thanks to everyone who responded ~o our HOTFLASH last we.k to try 
and atop a House override or President Clintonta veto of the &0-
callud "partial-birth" abortion ban. Because o~ calls trom WFF 
agtivi.t. and gthare, the vat. waG hald to a baro majority. Thia 
means the momentum i. Slowed, and the Senate does not have a 
mandata to OVerride, ~ ~ 11 prO-Choice fOreal ~ mgbilizld. 

BUT, ~DpltRl ~ 1a ~9ing inundate4 ~ toxQg and tBlgsrgmg ~ 
Jl1It1-.ohQl~e forces... 18-'1 ~y Cllth.o.ti.c 1l1.abgps... 7ha mb ill :thB 
senlte could Q!l U oarl)" AI. ThundDY. SaptambK ll. Calla are 
needed early and otten to the senate (202-224"'3131) t;o URGB 
SENATORS TO UPHOLD THE PRESIDENT'S VETO. 

Senators should be reminded that this abortion procodure is used 
only 1n the most tra9io oircumstances, and that while they, as 
powerful, privIleged m.~.r. Of society could ·no doubt qet around 
the ban if it wile important to ° mombor of thoir £omily, moot women 
in nood of this procedure would be forDed to ri sk thoi r 1. i veg or 
health if the ban takes affeot. 

DON'T DB LAY - 50KEONE YOU LOYE HAY NEED A CHOICE. 
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ABORTION 
Fro," pace .ilJ 

"This is Iln attempt to undo 
cltoice, rhis extreme: Congl'cu we 
have," said outeoing Rep, Patricia 
,scllrveder, rfte Coloratlo Demo' 
cr:al wht> he .. ded "I' 'he oppolliCion. 
"I find this 8 very·sad VOU' to end 
my career ou.h 

But severa I of her fellow Dlmo
crats joined Republicans on the 
MOUl1e nOOl', belJlJUlg m_bcPB 10 
outlaw such second· arid third· 
U·;meSl.Cr abortions . 

.. I do 8srree with c!l8 ROE! v~. 
Wade decision," 53id Rep. James Po 
Moran, Virginia DcmO«llt. -Wbar 
we are talltirJg abour now is rhe 
ap-lJvery oJ a fetus clearly with the 
!:haJ'f'! and r,,"(';rions of a human 
being." 

Rep. Ralph M. Hall. Texas 
Democrar, read to the House 
quotes from (ormer Surgeon Gen· 
f'1'lI1 ("'. l1.<>eren Kaop, .. bo Cloima 
Mr. Clinton was "misled" by his 
ad. ilcn intu belllO'Vlng part1al. 
birth abtlrtions 'Ire necessary. 

Reps, 'nIny P. Hall, Ottio Demo
crat, and James .1\. Barda, Mi~h' 
igan Democrat, also arguec1 for IIlI 
ovem4e. 

"Those pro·life D'!\moeraf~ 
really showed their stuff;' said Mr. 
Smi~h, the New .Jency Republi
can. "They didnl walle." 

Tnt!lr pro-ChOLce opponents 
claimp.tI the ovp.rride vore was B 

crassly political move rimed CD em
barre~s Mr. ClllllaR and innU(;nce 
the NCM:mbilr elections. 

-nus debate hils nothing ro do 
,.,irh murtt .. rin8 bmbi.,s; it haa 
evel")'thing to do with mun:lerinl 
Inu":' :said uoyd Doggl:tt, 'll::xas 
Demnerat. '" would Silv CD all anti· . 
chOice Republican militants; The 
bJ....m is on ye,.,r hanlSe." 

He added, "This lIIl'Ue crowd 
rhat talks aOOut scissors murders 
- which aren'r occ:umllll today
[nexr1 will be telling AmeriQn 
reapl. ",bat kill4 of bil"\h ClOA~1 
they can use." 

NO. 58? 

Rep. Charles T. Canady diScusses Ille House's vole 10 override a veto 
on a ban 01 partial·birth abortions as ASI). Chris Smilh looks on. 

Others, suc::l! as Rep. X/wier . porranr Juncrure in abortion polio 
Becerra, California Democrat. rics. arriving on rl\e heelll 0' 
asked why Republicans had de· Wednesday's announcement by 
)"yed sched"ling the o .. erride "ore thc Food ana DrUG Adminisrration 
for five month:; afrer Mr: Clinton's thar it has conditionallY aDPruveo 
I\Pl'iJ 10 welO. RU-486, the controv¥t'sial "&bor. 

"[Because) American~ can't. be. rion pill." U is a"peeted 10 be IIvail· 
lieve this pToced.ure exists," reo able by mla-199'. 
IIp<lnded Rep_ Henry :t. Hyde, JI. The Senate and the House also 
!inoia RepUblican. "It has taken rcmllin d@adl"elted in commin .... 
months co educare t!lem:- over a proposal ro allow more 

GOPpresidenlial t'-'lnriitl<lle Rob r'll'd~ fol' (IVC'-:Sl'''~ tJl)ortions. 
Dole, wh"has c:ampru8ned"gainsl AlThough rtl .. ,!;en:lre'haQ not vet 
~hoproc::edure.repeate\llhal ~Ie","; announced when it will vote III 
As more and I1]Ore Amet'lcans override l\fr. Climon'$ "ell>, iI group 

haveleamed ot rhlspracedure, Ih~ called rn@. Child Pr!lrecri~rI . .l:und 
president ha~ ""'en. left Bl,:no=~ I'Ias announced a !!!M5!~ fVCim-
al"ne. defending the indefensible. paign y" Influence pull" .... nn-

",1 t;haJlence the: presIdent fO elC" im:nL a' aliiit Clie prdcuci. 
plaul to the Amencan peol)ie wh~' ." . h - . M 
Ile persists in his false assertions Il\e grou 5 c aIrman 15 ary 
dp.spire !he snt>nS opposirion of Foil en or. WI e 0 ..,~mc JI.I .. 
Dr. Koop and an array of odler 1f6bi!lt_R. Bork. Orgllm~erso( e 
..,eclicalllllchoclUel;· he salel. camP!I'fjn .... Y l.hO: mctJority of 

There well' no fonnlll comment Amerl~l\~ are :iIfIll UnaW3fl: of the 
from Mr. Clinton, hut White House procedure s gnlesome TUlture. 
'Pres;sSecretal"Y Michael McCur,.y The ban.lro"trriaClcn, would al-
said. "We're eanfident we can'sus- low d.octors !u perform the l'~c-::· 
t6in the veto L. Ille Senate." dure only it the), can show It IS 

Ye~nlay':s vote came ilt an im. eS5cnttllJ 10 se"e the mar~ar'8 Hte. 

I.':.>. l \ ( .' l~ , 
, 1 . f' , t 
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NARA& Promoting ReptuductitnJ Choices 

Eii~ 
September 25. 199tS 

The Hnnor:!nlE" FJELD(2) FTELD(I) 
United Stales Senate 
Wl1shington, D.C. 20510 

Dear Senator FJELD(l): 

I am [TOllhl('ti that many of you, after reading the September 21, 1996 Richard Cohen column. "A 
New Look At Late Term Abonion . .. believe that [he pro-dloice communil}' has provided 
misleading infOl'Tl'lation surrounding the debate gfllR.1833. That is emphatically not the casco 
We have c(lnsi~tently pmvidpc1 the most accurate and complete information available. There are 
no new statistics. The confilsion on this issue is due to newspaper articles that create the false 
impression that women who arc having abortions in the third trimester arc having [hem for 
reasons other than w prorecr rheir life or healr.h. 

Let me reiterate the facts: there is no cvidence that women in thc 7th, 8th. and 9th munth of 
pregnancy are ~eekinr, ahC'lrti<,n.~ that are not necessilry to protect their life or health. RCHJ \'. Wade 
expressly n.Jlcd that states ~ould ban abonion in the 71h. Slh. and 9th month ofprognancy except 
when the woman's life or hl!3lth is in dangor, and in fact 41 states have enacted restricliuns. 

Of the 1.5 mill ion ahortions ;n the Unjt~d States cadI year 89% tak.e· place wi!hln !he tim ~clvc 
weeks of pregnancy (mp@.:nl'!!d from the woman's Illst menstrual period), and 9C)f!1. take place 
within the fiIst 20 weeks of pregnancy, .04% take place after 26 weeks. A.pproximately 600 
abortions arc rerformed ellen year in the third trimester. This is an undispuTable fact documented 
by the Alan Clunmacher Tnstit1lte (A(;'J). the instirurion acknowledge by the Center for Disease 
Control (CDC) as ha-.ing [he must complete information in abortion Dractlce in this country. 

There are, in fact. f~w ('Incrnrs in the c~lInr:ry who pertonn third trimester abortions. Dr. Allan 
Rosenfield, Dean of Columbia School of Public J-Ieahh. poInts OUt in his attached letter to the 
Washj~on p.O!:t that the intaet D&E rmceduro is u!led, • ..... ·hen the phylician, in consultation with 
women. feels that [his is the most appropriate method." 

It is disturhing that thi .. complicated medical issue is beins exploited for politieal reasons. It is 
dcaf from women like Coreen Costello. Vicki Stella, and Mary-Dorothy I.ine that the deei~ion to 
have a late·tenn abortion was indeed a hcart-wrcnchins decision to make, and they all relied on 
the best medical advice that was available to them. These complex medical decisions must 
c(1fltinue 10 reside with medical practitioners to detennine whar is [he best and safest procedure 
for their patients. 

Sim;erc:ly, 

Kate Michelma.n 
President 

Enclosure 
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:'.;I:.:i!h'::-:S :'\Jmlni:..tr;ltl,)n j('h···.:,l:-;~d th"" volllll"ll.! 1)£ It).)t'\:i tD 

~\'I'Il":'('\ (ir .. :rn I')"'~ lo 1'j,,:L~ Ir jl)m~"'I..!J S() p~r'..:nt) Clnd 
l."It.:I.:tl:J up ,1 "~ltilln\vldl': bu:;i["l~;.; ..... l;:i=,i.:st.ln..:c.! pr{)gr:'llil fc)r 

1..v'I}mo,,:r' by ;:tdd i!'lg 19 nl.!',\f '':('11 I ~:r:~ wh,!r:-e WI",:o CJ n:;o for nl.ln

.1;.;~;rnt..:!)t .lnd 1l1 .. 1r"l,,!tin~ tr:\in.i,1:? In .J ... IJitivn .. tn.! l\dmini::;
tr:lti()11 i:; n::.:r.1"siblc tllr "F'l:,ning UI-"'" fcd..:r:.J1 pnICllrl;:ln"lent 

,:nl1tr\lC($ tu t .... l)n1t.:n .... :J\·vnL.: .... 1 bu:=,in,:,:,s~;:;. insistirlg thnt 5 
···.:r(l.:nt {Jf th..: ~:Ilntr;:l('t:; .~o t\..l VVI)m~~n, Th~ .. ldn'\inistr3.tivn 

~Il ~lpp\Jinct!d;l ~,)mn1ittce ,-1 [ S\.:f'li,tr (.,ffid31s trornlO fed. 
";,,11 Zl,q:en •. :i,'S t.) .)uL1n':-;."'i W01"11~I1'S 12~nnulnil,': i$.';1L1~:;. On~ of 

th~ir fir~t nrJ,~rs \)f bu:.into:;;;; W;)::o t() issue ~"1 repllrt ~hl)wiJ:'l3 
IhJW criri.:."11 wnm,.!n·\) .... :ncd bU::iin":S:S~:i :1r~ to \Jut c:!~on0-
"'y. Pr~:;iden t CI in ton. "b..J .: :'''.1 t.::,j an OCti,;: ~ t thl! White 
I·\l)use to ~n.jIJre th':lt hI,,:' ~lnd 1..1tih!rS in th~ ;L.1ministrotk)n 
hclr' wo[ncn'~ vl,lio~:;. Nl)tt}nly is it ~11i::li.5L.Hi ·......,hh won"\..::n's 
. ..:;r!)l.Ip~. ic br'in:;.,:, hundreds..:d \o",(,nh:,:n tv J:~cu:;;:;ion tables 
r(.'.:lil'." thr..';r tholJ3ht~ I.m poli~y iSSUeS. 

It is worth "~m'::ll\hering th.1t th" COl' l:lb"'<i!,J lon.g~nd 
.1Jrd t,·, d~f;),J t eh.:: I~,)mily M.;d.i.,:~1 Le,wc Ace priur to Clin· 
:lH\'S el..:cti\)n, with Dul~; 1t;.·i1llin~ two filibusrers ~\g'~inst it. 
t'he bill. allowing wOl'kcr, te:> ~:l"'~ up to '1.1 w..:~ks off to care 
f'.1r a 5ick bmily mernber wiehvut icJr.)f 1()Sing th"ir j(1b, fi
mJily p~:;5ed in 199:, Symbolk.~lly, itw"s th~ iirst bill thot 
Clinton signed into l~w upon taking office . 

Si(1c" p<.l<.1r. women and children don't have political 
musch, in Washinsel1<1. cultin); 0 ioJ to them became a kind 
of election year Ping·Pon3 ?I<lp,d by the White HOllse and 
Congre5s. Both .~iJ,,; said something Iud to hoi! done but 
dashed over how. Essentially, the COP 'vants h<lrsnmI!3-
sure::>, includil'5:l tivf'!-year lifecime limir (In b~nefits. At 

pr""" time, Congrorss "".s ""p"cted to send the President a 
bill that inclu.ded some of th~ $(.tt"nin.,; ml::a~ores Presi
dentClinh)n .nd the Democr<lts "'ere in$i;tingon, such as 
JeavingMedicaid. illone and keeping the food stamp pro
gram as a federal "ntitlement.But whether the bill will be 
one that President C1int<)n signs is ~ nybody's guess. The 
main ~~cipients of i\id to Famili~,; With I)"pendent Chil
drc:n (AFDC), the major pl'.);;r:)(1'1 ,If "w.::lf"r~," are <:hildr~n 
(68 percent). Another ~9 percent are WOll1en. the childr .. n 's 
mothers. It ~h<)uld come ~s no surprise that halI or the womer> 
on wdfJre at any .me time are thel'e because of divorce. And 
only 15 percent .)t ~I.1 "'<.'men who go on welfare remain on it 
continuollsly for fi ve years or m,or~. 

With the cuts in .::du(:Hion that Congress has also pro
p<),oe,l, one wonders h"w p>:"plt: wi.lI g>Jt the skills they 
n~"d to j.)in the workf"r'~ a t a nyth i ng' bu.t a. subsistence 
level. if that. While ;:ome prob.,.~m;; all_)w fu"-ti.m.~ colleo~ 
students 1\) ,,':c~i\·F.' ,)ld. the ,\ntlwelbre lobby is tryin~ to 
.,hl.lt duwl1 even th~t 'JFtil)n-.:1nd n:ts n'\..=tt1aged tu do so J.t 
m,lny locallewk And th" kin,l..,( tr"ining that "workfare" 
pn)vidt:::o doesn't ;,111\)'.\1 ,'lnc:; h> ml)Ve .1bl.Hle [(nv.paying, 
d":::ld-~nd jt)bs. "The! ~"::lH'U)nlV ~karlv J.I)~!::in·t h~lve ("\ mil· 
li\,)(1 jl,b:-:o fol;' 1.\Iomc:l''l h'hn d,)t'I:t h.lVl! ~kills fOr th~ inform;)
riul1 ~,S'~." rem;:JrKS "V"L..,lfc. 

N0 on~ ;,.icnie.:> th~t \\I~li:tf~ Ileeds tt:'forln. Sonlt: 3~ 
."it:) t~.s ·He cryh'g l)lI t..l v!lrit:'cy \)f ~lpthJns to se~ \'oIh.lt \.vlJrks. 
ilut :,11 thi~ bJI1~·h"")in::: th.lt h.l~ t;lk.,n up $(.' rnu.:h of C..,n
;,;rl.!.' .... · tinl~ recently i;;. :tb~\Llt .. 'I "'t;r)' :::.nulll p~n:t!l"\ti)Gt: of 
t~,1cr"l sF'"n,li n~, ;\FOC J 11'10 <'111 l,; ll) ,)l1ly 1 pc,,; .. nt ... f t'~d
!~r;'1 sp~('1din;.:;.I3L1t then, PI)Lll' }"r~l.)pI0 ,.i.)n'r h.:tvc a :itrl)I'g 

/obL"yin "\'.H:hin.~h.lIl. 
LORRAINI: DUSK.Y i:i the .luthur of 5[11/ U(lP.fll.JOJ: The ShOfllf!ful Truth 
AbOIIt Wome,., andju:itice in Amaica. [0 be pIJbli.sh~d byCr(,lwn chis iJII. 

~l:ll .. ~f"rsF.RSELFI·)·ICI 

~e1~ 

There are times when you have . 
to speak. out. This woman did-and 
made a difference. 

E"licr this 7e,,,, President Clinton veeoed a bill thae wo"ld 
haye b,"'ned whac has been dubbed the 'partial birth";&bar- . 
tion, a .... rely performed, bee-term procedure. Defea[ed on ". 
the naC;onallcycl. proponents of this bill turned to the Hac.. . 
level. Similar bills were def<!ated ;n C;oJifornia, Washington 
and Maryland but passed in UW and Michigan; cu":'ently, 
bill. are pending in New Yorlc and Illinois. 

In veeoing the bill. Clinton crediced the congressional '~m;" . 
n1 orsever:ll ... omen with inRuencing his d,,(;";on. One of them 
was aaudia Crown Ades of Los Angales. This is her testimony. 

My ~ is Claudia crOwn Ades. I h ... e·been married to Richai'd 
Adesforfive·yeOV'$. ',,: " .. ',:." . '·(·f.';" ,. ' .. :', 

Three Y=S iIgO. when I w:IS 26 weeki; into Whal seemed Iike:t :. '. . 
periect p",in'ancy. I made rl.e decision al~~g;..;m my ~;;ol",)) /'-; ,:. 
hlVB ~~~~~tCsiS.-.~~: ~~:. ih~~·.i~·~~ \~/;.~~~:~~.i~~,~~~.~~j;<f( .:.::::~:;; ',' 
womed about declining that test. I """"t to my doaor. Them ...... no " r .. ,.',;". ,/ .. 

~~~~~~~4Pl;~~~~T~i~ 
tQ be a routin~ examination. of a heiddJy ~by;'J'he n""t. day, there :.,,'.,:' ;.:.: :,,' ',,.. 

~. a ~.I; ·~f~ 'rik~ Y~~;·J.?·,~~·~·ba~~:i~:.~~~~:~~ .. ~.·~·~~;t~·$~·~~:/~~;~;" 
a look at your ul~~~c!, ~I,~s~. dO..n.'t ~o_ct: ! ~o.~',~ ~iiili: ,~'s ~.' ;',):(,.\.! ;~:,:,::i:;:::: 
anyth.ing,a. h_~: ~1 .. ~~~~~·~~~:~~t~~J:.:j;.;~~~~;g;~2~~~:tr' ~',~ .' ... ~.: .. ,,',.!; ~r .Jf.?J~·r. ::~. "l. ":::~~::. 

You <;an't tel I a ptegn:!tlt)'!lOman nat to . ".'.'~.".''' 
His: . ~ru.e;·~m~~d~~',,;-l.;e,td~ifdt~ . ~~""f.;~ 

.. ' ~,. .,:.' .:.~;!;, ....... ;. ·.·.~~:·I-··'·I .... · . .lI;~~, .. ;,;~· 
my baby's brair!. tfe ~;alled ~ P;)ndy .~k!=~ ~ 

. ·that~any'Pe~Pte'·~~··~~~.~:~~~~ .~ ~ ... ~v 
an im inn";'L'On <h.;~cFlwi«(k·a.::;1CI b,t~"·"'i.'rii:ihe~ 

·ijlr~~~~it~j'~~i! 
mO~j::::~~~~~~~jf?~~[,~t~,~~J~"'··'·~~~::.' 

~~,;1t~~~~~~~~:~ 
ThIS was .. hen our first fears were reaJIzsd. Ai. tha1:moment we ~,,""'~:"."'''; '.:" 

. , '~"'.' '.' .. .' • " .. ' ~,t I' :: ... -:;-. • ...... :,.. ~ •••• ..: '.~~:.' ••• ' ': • .'.:-..,'. <:', 
IeJlTled thac In addilion iO a fluid·fi//P"d, nonfuncaonaJ brain. Ouf.sari i;:;.)!;'J:· ... ': 

• •• ., : •• ,.' • ,'. < '. • ." '; ~.~ .:',' ".;.1' . 
had a rmIformed he3~ with :!large 'hole bet:Ween the chambers tIw; ':', . . .... " 

w:IS preventing normal bk.od flow. ~ h~ais;;'~eI~pe,i~": :.. ' .. 
exu-emely brge cyst rolled ~kh ;"c<!stinal maaer. arid hyPenelorlc . 
[~normaJly wide.setj erell, at!other.in·~ICation .:;ts.;,ve,..;,·~n,dam. .' , 
;ge. We I'l<er found oue thac chese ::ymptoms add<>d up to Trisomy . 
13. aseriotis chr~1 disord~ ~". ,t;' .~~ ::-.~·~.:~>\~i,:·~:<:, ;,:', .. '. '.' ... : 

With cath new bit'ofinformatiOn.the Ie3i's floWed ~er. Richard 

", 

.... " 

~ holding me. I <h"';ght we''';'''..., the o~ pM~ in the ~ who 
Iud ever heard 'such c!evasuting riM We wanied chis baby'de$per
Mely. This was aUf' $On, We were 'p,epanng Oi.tr amily and Our world .' 
for him. And no"", we had to prep3/": for:a ~edy: Aw'st went tho . 

... 

baby-n:1lT1e books, the shower inviQt;QfU: the fim bi~,dayp3l'ty, ',' 
<he b3Seb:lll &"mes. <he bar mitr.ah. Away Went our ~eam. . '., , 

Along wi<h the tears. the questions flowed. Could a cardiologi~ 
fix ou .. $On's l\"aM:~ Could a n"urosur- . '. Continued 011 page 225 

, .. . ;. . ~ . ..' ~ ' . 
'. ','. 

" 
l1J ':. ' .... 
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Once tht! IC;.h.i~r in ~llntr~lL ..... ptivc P.!

s..:'ar,ch, for~;,(;l n'lpk. th is~() • .1 ncrv now I)f .. 
f~rs \"Onlen fl:w~r cYPI::~ IJf ~':";n.truct.!p
tivtls thall other inJ~lstri"I.,_ltiun';.ln rh,;, 
19805, tens of thuu.~"nds L-;f worn .. n in
jured by a defective ':Llnt~a.:"ptive. thtl 
Oalkon Shiel.d. h.~g(ln wi ""in!) suits 
against th~ manul~-:turN. A. H. Rubin., 
Company. that eventually totJI~d bil
lions of dollar!;. R"bins was f<lund to 
have knowingly mislo;!d doctllrs <lnd pa
tients about tht! devic.(;; $~f,~ty, but firn'l$ 
guilryof nIlWTongduing fear",.:! th~t they, 
too, could be SUOld. Almost all tht! com
panies researching n.,w con traceplives 
abandontld the dfort. 

The $m.ller but still subst"ntial med
icalli.:lbilityawards won in suits a;;~in5t 
d(lctors by parents of b~bies born with 
various birth defects hove illso drasti
cally raised the c,,~t of malpractice poli
cies for doctorS who practice obslettics. 
Many general pr:lctitiono::rs and family 
physicians who used to del iller as part 
of general medicine have found the ob-

PAGE: 06 

~t~trk,,1 c()vltr:lge rhL!Y nc~d prohi
bitiv",ly e"p~nsiv~ ~nd hilV~ d.t<Jpp"d 
.,bstdri~s (rom their practict!s. Even 
some ob/gyns h~ve b",.m discourag~J 
from ac<:epting high-risk pregnuncies. 
Across the counlry, and especially in 
rural .Jreas and pour jnn~r cities. m.ore 
and more women now havt! difficulty 
finJingadO«lu~te medical car" during 
pr"gnancy al,d en ildbirtn. 

This is a touchy and technical b;;ue. 
P~tients who <lfe vicrimized by negli
g€nc" or incotnp~tence obviously de
serve ad~quatecompensation. But doc
tors who an" willing to undertakt! risky 
proco::dures r~quir",d by their patients 
and companies crying to dev;,l.op new 
treatm,;,nts and teChniques also need 
protection against financial ruin be
cause ~)( complications or deaths that 
inevita bly occur. 
BERYL LIEFF BENOERLY i. me ~uthor or I" Her 
Own /l.igh~· The In.titulo of Modicin.·s Cuide to 

Women's Health luues. to be published by tho 

National Ac.demy Pre", this fall . 

. '. r;rhe P~rsonal ana ..... .... i·:·;:~·'·'~c.:y> 
. . . the. Political -. .1',:'; ,._",. 

c~n~nued from pagd13 .. .. ,;)~< .... ~ .., _ .' .;;:..>~~;~~<:::d.;;r; 
· geon repair hi~ brain? COUld an eye surgeon .. , ·.,mined how wide my cervix .had:.to. be. ,to 

halp him to see! Could this baby $urvive? ~ .. ' ." remove' ,;;y'baby safely and gantry ~d p'r .. ~~i 
,'thllrl!! anything. anything Jt all. that could bti:.;~ mY'un;~ eromtearin& LMng 10.miri~_aw.ay; 
:' .' ". _"'" . \ ........ ' , . '''. ,'" ,." . ,~. .;'"".'" '. f,.~, 'i~ .. 

. '} done! .ThCl answers ...,-e empha,ically nO/'1e ./,:·.Ric/\ard and '.:were .1u~ el)O'lgh.'9 go;!!.o!!!e_ 
•. ,:. . ~. . .• \'1 , "',. I""',' , , ' , .. " r. ',' '., ," 

was au; wot'S[ nightmare and it was real E-.en " ;betWeen triwr'nenu: Many of Dd'1cl':fahon's 
· "!f my' 50niurvived the pregnancy. he had .n~·~:e;)iati~n~c~o from ~u.i of Stat~~si,§'~.i~~ 
• :.'J!>ance of.l!re. Everyday meant ~n and ~~~:.;.;.o~e;,co~'~~"Bel.tl8. ab!e.co gO.~~~t. 
· i rure for hIm. What were we gOIng Ul dol As ·,: .. own co~ng he.me was a luxury I.~~.~, 

.... hisinother.1 could notillow my child to suffe~' ". >lll';·';·~ti"' proces.s took thn;.;diy;,~'n.;;;.;; 
· '1 ..' '-" - • . .' ._, ., ¥'. ".""". '. 
: ::~'By thiSlime, a ,""""ieisthad joined us to d~: .,were '';'0 scissors subbed. In (h;'·~act('!t.hi'· 
'iW Our options. We We"t through them 2JL I /~:,iiead. no br.iins sUcked ou~no .ki:ii,i~'~l:'Jsh.d 

.. cCiild carry tOterTn. i could have a ce=ean:'i >:.3ndno pan; to my~: \. ' ...•.. :'~~'~(~f~~5;}i 
· •. Could induce prematUre lab..,. in .the maternitY· ',: ;.·'li':lTOniCiny, the 'mal day of my proCeCtlire'~' 

.. . . " ". J~:I ...... ~... ,.... , . . . ~ ..•.. , .• ~, .•. 

. ward.. All of those po$ed high nsles for me. and ,:"Yoin !<ippur.·me holiest day of.th"Jewlsh.~.: 
more' pain and suffering for;"y SOre The doc-:'~:O~ Ya~ ICippur.we are asked Co n\Ou"-'.(fIo~ 
tOn felt tim .n Intaa Dilation and Extractio~ ··5 .... ;, hawe' pasied and pr.ly to God Co .i1iscMbe 
pnuct DiE) would be the safest for m';;' my' ';)~~into'~he Book of Life. I p~yed "";;';;'"th:lll 
baby and for my future children. This is ~~n .... one pe~n Qn p~ I wu pnying for:ali ~~: 
we learned about. Dr. James McMahon ru1d his . :.,Alrhoug" I n"""r imagilWld I would be faced 
dinic in California_ '!. (' .... : with such a decision. I can honestly saT that for 
. When I met Dr. McMahon. I asked hi"'; only" many reasOtls. I feel very blessed. First,,' I ~ 
one question: 'Would my baby be in any pairi!" '. ·able.to find out when I did_ SeCond. '.1 .~d 
This kind :IIld sende man usUt'ed me he would', ""cess to the finest medical care In the wond. 

not. He specialized in c::I5e!i like ours-famflies "k,.j third, I live in a place where my rigllu u an 
in crisis and tr.Igedy. He explained the pf"OCeo '.' Individual have not been cOmpromised. .:(;,:;::.: 
dure step by step to us. Ho set our m;nd5 ~t .•. :::: Though I pray that no one has to go thrciUgt.· 
ease. We kn_ we were in good hands. ".:' ..;rot we did. there ar" people who wfll)1any 

The procedure was difficult and painful. Dr.' 'fa'milies who are opposed to abor~n hive 
McMahon PIIt me u"der :lne.thesia 'Uld insen:- chosen this procedure. Nving coine to realize 
'ed Ltlmincrla (a type o( seaweed) to 510wfy iu necessity. All .. amen should have.the pro
dilMe my cenix. He and his staff were COIT1pa1- tection, me guidance and the acce5S tha~ mod
sionate and patient as he painstakingly deter- ern medidne allows. -Oaudia Crown Ades .. 
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Fn~ thoss on both sidee of the aboreion issue, late-term abortions are 
particularly troublinq_ At no other time i~ the claah between II. woman's right to 
ehoose and a fetus' right to develop more evident ~han when the fetus may be 
advanced enough ~o ~urviv& outeid~ the womb. 

'/ 

But the vote before the U.S. Senate this week iQ not about defending the 
procedure that oppononts call pllt'tia1-bi:&::th abort1on !'lnci doctors call intact 
d1lation and 8xt:&::action. It is about ke<:>ping govo;ornment out of privClte 'medical 
and mo~al d9ci.lona that are best mad~ by a woman in consultation with her. 
doctor, her family and her God. 

Last Week, the House overrode P>:'8sidtint Clinton' 0 veto of Il measure that 
would han tho rarely used l~te-~erm abo:&::tlon procedure. Clinton. who haA,long 
held that Ilbortion ahould be "safe 4nd legsl, but rare,- ye~oed ·the measure in 
April aft .. r Republiea.ne refused to include an exception allow.l.nq such aborticne 
',in eases where a woman 'Il health is endangGrad_ 

The ma~ter now gO@"!l to the U. S. ,Senate. If th'e Sen.:ate fail .. to uphold 
Clinton'iJ veto, the abortion procedur& would be the first to be outlawed since 
the Supreme Ccurt upheld women's right to choose in 1973. Mor@ chilling, for the 
first tl..rnfO,· Americ'an doe tors could go to prison for performing 4 medical 
procedure t~ey consider in the best interellt of their patient. 

ThEi issue i9 not whe'l:her int:act dilation and extraetion ie a grisly 
proc"dure_ It is. And it is .par~icularly ,disturbing if, as. a recent Waehington 
Post article reported, Ilom~ w~m$n elect the procodure for nonmedical reasons. 
But the real issue is whether government snould,pa88 a single lllw'meant.to ~pply 
to every woman's ci~~um~tanceg_ 

viki Wilson of FreRnn, Calif., had the procedure not b~cauBe her own life was 
.'.in danger but beeR"'6;;' ahe learned late in pregnanoy that her baby' B brain had 
grown outside itR h~ad. Claudia AdgQ of Los Angalee had the procedure af~er four 
doctors t:ol<:! her it ",as the ~afeet and most ,humane way t.o end hor prilgnanoy. Her 
26-week old FI!t.UA h"d a .. aver91y malformed-brain, a hole in its heart and no 

'chance tiC ~urYival. And vikkl Stella of Naperville, Ill_, had the procodurD 
because she found nut." lat:a ;"n her prSlg'nancy that: her'baby had no brain_ "1 
wanted this baby," she eai<:!_ "I choee to take him off life support, whioh was my 
body. Congl"Qse h"" no right interfering in our li,'.'ed dnd ou:r ~ra9'eCliee;" 

No law can address the myriad of circumstancBs that lead women to have an 
abortion 1n the late otage8 of pregnancy. Among those who choose tho p:rocedure, 
'many are poor, youn'). ignorant .. bout thef..r bodies, or the 'victims of rape or 
~nceet, say the handful of physiCians who perform it. If govern~nt is to have 

PAGE: 07 
141002 



202-456-7311 TO:61647 
I':(JP 'UI\IlARY NF.OR 

FROM:WOMENS OFFICE SEP-24 96 17:33 
011/25/1111 10:511 '8'202 :l1I!i 111:17 ___ _ -------

PAG!!: 3 
The Atlanta Journal .. Septmnbor. 24',1996 

any roie in curtailing abortions. it 8houl,d be to ensure t::hat every woman has 
accesa to family-planning services. That is especially so in a state auch aa 
Georgia, where poor women wait up to Bi~ WQB~a to ,get contraceptivee. 

Government hae no role. howo;.ver, in t'h. very private, often wrenching 
deci. .. ion" that ... o ..... n mAke About the.l.r reproduction., With the vote ln' the RO\UII~, 
the religiOUS riqht has seored a b!.g win in it" battle to at-rip women of ttle!.r 
right to choo,,~., It's up to t.h., Senate to turn back the extremist foreea. 
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PRGE:08 
141 oo~ 



SEP-24 96 17: 34 
n9/25/AII 

FROM:WOMENS OFFICE 202-456-7311 TO:61647 
1 1 : n 1 '8'202 :IA5 Ii 1 :t.'L_____ F.OP I.TRRARV -NFOA 

JRD STORY of Lovel 1 print-eo in FULL format. 

Copyright 1996 The ROAnoke Time. C W~rld Nowo 
Roanoke TLmee G World News 

Sept amber 18, 1996, WEDNEaD~r, METRO EDITION 

61!:CTION, EDITORI~L, P",. A7 

LBNOTH: 930 word~ 

HEADLINE. REAL tAKILIES NEBD LATE-TERKABORTIONS 

BYLINB: DAVID NOVA 

BODY, 
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THE CONGRESSION~L Post offic@ is under siege. The Christian coalition, thB 
catholic bi;'hops anu othere have sent a million ·preprinted postcards U7.'qin9 
Congress to ban a pr-n" .. ,dur-e they incorrootly term ·partLal-birth abortion. n 

They urge Congress to nv~rride Prosident C11nton'S veto of a bill 
criminalizing this l&t~-term abortion procedure, correctly termed intact· 
dilation and extrac~lnn. 

Bu·d.ed among thfl! mnllnt:ain of maii· are several dozen h.tters f.om women who 
have had an IDE abortion. They are beqging Congress not to. criminali8e the 
procedu:r:e that e"'vlilri thei r lives. Thalle are rcal familifl!s wit.h wanted· 
preqnanciaB who faced tragic circumstances. Their words are compelling: 

• 

"Dear Member;, of Conqress: 

"My nante i.a Core<ll!n Costello and I am wrltin<;r to you on behal·r of my family 

"On March 24, 1995, when I was seven month a pregnant. an ultraeound revell.led 
thet our thir.d r.hild, a darling baby girl, was dyin9. she had a lethal 
neurological disorder and hed been unable to mova any part of he~ tiny body for 
almolJt twe months she was unable to _allow amniotic fluid and, ae a reBult, the·.· 
excess fluid was pudalinq in my uterus. 

··Our ·physicians discussed our options with UB. When they mfl!ntioned 
terminating t.ho pregnancy, we rEljfl!cted it "out of hand. We are christians and 
conservative. We belifl!ve utronqly in thfl! rights, value and ~anctity of the 
unborn. Abortion waB Bi~ply not an option we WOuld ever consider. Th~s was our 
dau9h~er. We aSKed our pastor to baptize her in utfl!ro. We named her Kathar~ne 
Graco 

"Amniotic fluid continued to puddle into my uterus at a rate of great· concern 
to my doctors. I was ca.rrying an extra 9 pounds of fluid. It became inarclloingly 
diff!cuh: to bre""h, to uit or walle. I could not sleep. My hea.lt.h was rapidly 
deteriorating. 

·'lie consiC1ered a caesarean section, but experts at Cedars-Sinai Itoapital felt 
that the riaks to my health and possibly to my lite were too great. A CaeSarean 
section is done to save babies. In my case. even if a Caesaroan could ba done, 
Katherl.n" would have dicd the moment the umbl1ic .. l cord was cut ... 
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"'this procedure allowed mE! t:Q c'htli';'er my daughter in'l:Qot_ My hueband and I 
",ere able to &&8 'lIId hold our daughter. I will never forget the time I had with 
her, nor will I forgR'I: har preciouB face. ft 

• 
Dltar Member or Congreee: 

My n~mp ie Vikki Stella_ My huaband Archer and I live in Naperville, Ill. We 
have three children 

~A little lees than two years ago I was in my thi-rd trimester of pregnancy 
"11th a 

much-wanted "on _ But thon at 32 w&9ks, our wor'ld turned upeido-down. (M)y Bon 
wae cUagnosea with at leaet ,nine major anomalies I thes& included Ii fluid-filled 
cranium with no brain tiaaue at all 

·Our option. were extremoly limited becauce of my diabetee: r don;the.l liD 

well as other people so wai~in9 for normal labor to occur, inducing'labor early. 
or having a c-aeotion would have ha~ potenti~lly severo health conaequence. for 
me. 

"The (IDE) procedure was gen~le and our baby boy wae delivered intaot. We 
held him and aaid our goodbyaa. We named him Anthony. He oould never have , 
survived OutSide my womb. so 1 did tne kindest thing, the most loving thLng I 
kn .... to do_ I took my Don off life eupport.u 

• 

~Dear Sir/Madame. 

'"lIixactly one year ago I' had an intact 'dilation and evacuation (IDE) because 
our 80n, our first child, had Bevere hydrocephalus. HydrocephaluD occurs when 
there 10 too much fluid in the head and a brain cannot develop. • 

~As our Don could not swallow, he waa not abaorbing amnLotic f1uidr this 
fluid would have continued to develop and could have caused my uterus to 
rupture. In addition to the fluid problem, if our aon had died in utero, the 
resulting to_ins could have required a hysterectomy." 

"There is a lot of confusion as to hOw thene procedures are,p9rfo~d. Let me 
tell you how it is done. No sci!ll!lore a're u'.ed and no one ,Bucked out o .... r a",h's 
brains_ A simple needle was used to drain the excess fluid frnm hl.e head to 
allow him to pal!ll!l through the birth canal undamaged. 

"I am .. re'1i.tered Reputllican and Illy hUBband and I are practLcing' Catholics. 
We believe that God led ue to the beet,doctors, who r~~nmmend~d'the beet 
procedure for Our circumstanceD, We are expec~ing another baby in seven weeks, a 
chiid that miO'ht never havtj been poseible had we been ,forr.~ri by i ll-advl ... d 
legislation to have a procedure le •• appropriate for our circ~metancee.~ 

Mary and William Line 
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* 

D~ar Honorable Representatives: 

PACE e 

~ You have Been the di~9rams of those sweet little Gerber-like babies. How we 
wish our baby looked like that. Our baby wa~ riddled with derormitles that, 
frankly, are not pleasing to the aye - but h@ was our 90n. 

This isn't simply a late term abortion. It'A ~ b~dly n~~ded medi~al 

prooedure. Thie i8 mediCine, not politics. 

·We are the tftmili",s who will forev~r have a hole in our· hearts. We are 'l::ha 
families that had to ehoose how our babies would die. Now ~Q ask you, no, WQ baq 
you, on behalf of all thoBe unfortunate worn,;,u who come after us, to vigorouBly 
join President clint¢n in support ot women's health and families Ln crisis, and 
OPPO~8 this hainous'1egislaLion. Thank you. 

_ Sincerely and r9ape.c:tfu~_l)' .• _ 

Richacd and Claudia Crown Adea 

.. * 

ConqrsuD is scheduled to vote 'to override President Clinton's veto this 
month. It will rleeirlA whA~ ~he future holds for the hundrQda of familiee t~at 
cely on this ,,,,,,,dically necessary procel1ure when 5 wantDd pregnancy has gOlle 
horribly wr.ong. 

David Nova iF.! public 8TTElI.rs director for P1ann~d Parenthood of tho;, Blue 
Ridge, Inc. 

GRAPHIC: GRAPHIC: Gary Viskup1c/NewBday. 
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L~NaTHI 444 words 

HEADLINB. OVEMIDE THE VETO 

RODY, 
Li~ten to an assisting nurse descr!bepartial-blrth abortions. 

(The doctor) delivered the haby·g body and arm .. -~ everyt.hing but the head. 
The dootor kep~ the baby'S head just i~side the uterus. The bAby'g little 
f1ngere were claeping Ilnd unchu.ping, and hill foot were k.l.cking. 'Then the doctor 
stuck the .. c:i .... or .. through the back of (the babY·B) head, and t'h ... baby'S 'arms 
jerked out in Ii flinch -- a A~artlod reaction, liKe a baby does when he thinke, 
he might fall. The doctor upene4 up the 8ciesors, stuck a highpowered auotion 
tube into the openint;J, and s"I"'ked tho baby'., brain. out. Now the baby wss 
completely 1 imp, 

And that practi.ce haa the endorsement' of the Pre'sldent of the Uni.tQd States. 
After Conqress voted in April to ban partial-b~rth abortions, Bl11 clinton 
considored ~t wo~th a veto to proteCC 8uc~ a grisly act. As usual, be-wrapped 
his pretense securely In deceit, claiming the procedure eomecimee was necessary 
to protect a mother·s life. That is patently false. 

the 

For 008 thing, the bill he vetoed would permit the procedure ~f it were 
necessary to save 8 mnth",r. But more important, no such instancee have been 
found to exi5t. Tormer Surgeon General C. Everett Xoop waa ch~ritablo about 
President's remarks. "r believe that Mr, Clinton wa .. mislod by his ,medical 
adv~8er .. on what ia fact and what, i.s fiction in reference tola~e-tDrm 
abortion, " J(oop "'Rye, ., Because in no way cilin I twist my mind to see tha.t 
'late-term abortions as depcribed -- you know, partial birth, and then 
deBtruction of the unborn child before the head is born'-- ~s a medical 

the 

nece56ity £o~ the mother." 

Supporters of the praetice also claim it ie per.formed only raroly and in 
Cl!ules of /;lover@' fotal abnormDlity. Thos'e are lies aEl well., A New .Tersoy reporter 
covering "women'e iBsues" for The Record (and appar8ntly no eympatb~&er of ~he 
pro-life mQvgm8nt) recantly found that doctors in her Btate perform at least 
1,500 parti .. l-birth aDortions each year-- mont of them oloctiva. "We have 
occasional amnio abnormality," one doctor told her, ·'but it'e a mlnY8Cule 

, amount. ' , 

Indeed, the women flanking, Clinton wh'eit he BilJn~d the veto conoeQcd ,the 
President mielad the public into thinking their lives' had been in jeOpardy. "Ky 
procedure was elective,'· claudia Adee told rernrt~ro, "as wOrD all the othor 
(a.bo,.~f~nl;l of tho) women who were Dt the White HOLise yest6l'rday.'· . , 

AmarI '"'n''' havQ learned not. to expect any bel.t.er trom the hollow m&n who 'ie 
Preaid~nt. But congress nas an obligation today to o~erride hie mieguided ~.to, 

,No ~XCUBe exig~a for Buch lawful brutality Qf infante. A nation that will 
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tole.rate this is. indeed. lost. 
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THE PRESIDENT HAS SEEN 
t-{--N- ?7 

SPECIAL ANALYSIS 

The Payoff to Investing in Young Children 

Experiences from conception through the first three years oflife affect early brain
building activity, educational attainment, learning abilities, social behavior, 
motivation in life, and future health status. A forthcoming Council of Economic 
Advisers White Paper examines the payoffs in several areas from investments in 
pregnant women and young children. 

Prenatal care. Low birthweight is highly associated with neonatal deaths, larger 
health care costs throughout life, and increased likelihood of grade repetition and 
special education enrollment Adequate prenatal care and nutrition during pregnancy 
reduce the risk oflow birthweight births and their associated costs. The elimination 

111 of smoking during pregnancy alone could prevent about 10 percent of prenatal deaths 
1'and about 35 percent of low birthweight births. . 

Health and environment. The widespread use of vaccines has dramatically reduced 
the incidence of many diseases in the United States. The Centers for Disease Control 

I~ and Prevention estimate that every dollar spent on the measles, mumps, and rubella 
11 vaccine saves over $20 in future costs-including savings from work loss, death, and 

disability. High levels oflead in children's blood can cause coma, convulsions, and 
death; even at lower levels, lead in the blood is associated with reduced intelligence, 
reading and learning disabilities, impaired hearing, and slowed growth. Restrictions . 

f" on the use oflead in gasoline, paint, and solder (used in making food cans and water 
pipes) reduced blood lead levels for children under 6-years old by 80 percent over 
the last 20 years. . " 

Parenting and child care. Substantial interactive parental contact during the 
earliest months helps babies form secure and loving attachments with adults, develop 
confidence and competence, and establish trust. As children grow, those who receive 
quality child care tend to be more task-oriented, considerate, happy, self-confident, 
proficient in language, advanced in cpgnitive development, and socially competent 
in elementary school. They are more likely to be assigned to gifted programs and to 
make better academic progress. CompenSatory preschool education is found to 
improve lorig-term school performance, as measured by grade retention, special 

~ 
education enrollment, and high school graduation. For example, each dollar spent 
on Perry Pre-school-an intensive pre-school and home visiting program conducted 
in the 1960s for 3- and 4-year olds-is estimated to have returned $8.74 in benefits 
(reduced costs of special education, public assistance, and crime later in life). 

Conclusion. Scientists and educators have identified the first three years of life as 
a time when children have "fertile minds." Efforts by parents, care-givers, educators, 
and government to help children during these years are especially fruitful, often for 
years to come. 

Weekly Economic Briefing 3 April 11, 1997 
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" u.s. Department of Justice 

Office of Justice Programs 

Office of Juvenile Justice and 
Delinquency Prevention 

Office of the Administrator Ufuhington, D. C 20531 

Memorandum 

To: 

From: 

Re: 

Summary 

ElenaKa~ 

Shay Bilc~ik~ 

Child Victims of Violence Initiative 

April 10, 1997 

Through a partnership between the Office of Juvenile Justice and Delinquency Prevention, 
Violence Against Women Grants Office, and Office for Victims of Crime, the Department of 
Justice will all.ocate $700,000 of FY 97 discretionary funding to establish a Child Victims of 
Violence Initiative through the Yale, New Haven Child Development-Community Policing 
program. 

Children Exposed to Violence 

Throughout America, millions of children are exposed to violence at home, in their 
neighborhoods, and in their schools. In a study conducted at Boston City Hospital, lout of 
every 10 children seen in their primary care clinic had witnessed a shooting or stabbing before 
the age of 6 -- 50 percent in the home and 50 percent in the streets. The average age of these 
children was 2.7 years. 

Children's exposure to violence and maltreatment is significantly associated with increased 
depression, anxiety, post traumatic stress, anger, greater alcohol and drug abuse, and lower 
academic achievement. It shapes how they remember, learn and feel. In addition, children who 
experience violence either as victims or as' witnesses are at increased risk of becoming violent 
themselves. These dangers are greatest for the, youngest children who depend almost completely 
on their parents and care givers to protect them ·from trauma. 
I I .• " . , •• f 
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The majority of children who are exposed to violence are not treated. According to the National 
Advisory Board on Child Abuse and Neglect, over 90 percent of children who are exposed to 
child abuse and neglect do not get the services they need; and too often, victims services in 
domestic violence and criminal investigations focus on the adult victim rather than the child. 
The Department of Justice Child Victims o/Violence Initiative will ensure that the silent victims 
of crime and violence are helped. 

According to the recommendations of a consensus of professionals in the field, child 
development theory, experience and evaluations from psychoanalytic and psychodynamic 
interventions with children, what children need when they are exposed to violence is 
comprehensive mental health services to help them process the violence; a sustained relationship 
with a caring, pro-social adult role model; protection from further risk of harm; and legal 
intervention. 

The Child Development - Community Policing Program 

The Child Development-Community Policing Program, initiated in 1991 through an innovative 
partnership between the New Haven Department of Police Services and the Child Study Center 
at the Yale University School of Medicine, addresses the psychological burdens on children, 
families and the broader community of increasing levels of community violence. In FY 1995 
and FY 1996, OJJDP provided $300,000 each year to the Child Study Center to replicate the 
model through training of law enforcement and mental health providers in Buffalo, NY; 
Charlotte, NC; Nashville, TN; and Portland, OR. 

The program consists of interrelated training and consultation, including a child development 
fellowship for police supervisors; police fellowship for clinicians; seminars of child 
development, human functioning, and policing strategies; 15 hour training course in child 
development for all new police officers; weekly collaborative meetings and case conferences that 
support institutional changes in police practices; establishment of protocols for referral and 
consultation that insures that children receive the services they need. 

The CD-CP program has provided a wide range of coordinated police and clinical responses in 
the four sites, including: round-the-clock availability of consultation with a clinical professional 
and a police supervisor to patrol officers who assist children exposed to violence; weekly case 
conferences with police officers, educators, and child study center staff; open police stations 
located in neighborhoods and accessible to residents for police and related services; community 
liaison and coordination of community response; crisis response; clinical referral; interagency 
collaboration; home-based follow-up; and officer support and neighborhood foot patrols. In the 
CD-CP program's four years of operation in the New Haven site, more than 450 children have 
been referred to the consultation service by officers in the field. 

2 



The Child Victims of Violence Initiative 

In fiscal year 1997, the Department of Justice will allocate $700,000 of FY 97 discretionary 
funding ($300,000 from OJJDP, $300,000 from V A WA, and $100,000 from OVC) to establish a 
Child Victims a/Violence Initiative that expands on the Child Development-Community Policing 
program. The new funds will support the following activities: 

• Nationwide intensive training and technical assistance for law enforcement, prosecutors, 
mental health professionals, school personnel, and probation and parole officers to better 
respond to the needs of children exposed to community violence including but not limited 
to family violence, gang violence, and abuse or neglect. This will be accomplished 
through the development of a training and technical assistance center in New Haven 
consisting of a team of expert practitioners who serve as trainers throughout the country. 

• Expansion of the program sites from the original four. Future sites, the total number of 
which are yet to be determined, will be selected competitively based upon each site's 
capacity to establish a core police/mental health provider team concerned with child 
victimization. 

• Further research, data collection, analysis and evaluation of CD-CP in the program sites. 

• The development of a casebook for practitioners which will detail intervention strategies 
and various aspects of the CD-CP collaborative process. 

In addition, the Department of Justice's COPS office will publish information on the Child 
Victim a/Violence Initiative in the COPS Newsletter and the Community Policing Consortium 
Newsletter, a publication that reaches over 17 thousand police organizations. This dissemination 
will supplement information on research, effective practices, and promising programs that will be 
shared by the Department of Justice with community based organizations and law enforcement 
via bulletins, fact sheets and a national satellite teleconference. 

As a result of the Initiative, those individuals responding to children in violent situations, who 
are on call 24 hours a day, seven days a week, will now have new partners. The nation-wide 
training will give law enforcement, probation and parole officers, prosecutors, school personnel, 
mental health providers, and clinicians tools for collaborating in the rapid and effective response 
to children exposed to violence: 

• Education on needs of children and the dangers of their exposure to violence so that they 
know how to respond to scenes of domestic and community violence. 

• Experience in problem-solving so that they can prevent crime and trauma before it 
happens. 
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• Effective protocols and memoranda of understanding for working across systems so that 
they can intervene early and effectively when trouble arises. 

• Access to the range of local service providers and resources; including school-based, 
court-based and hospital-based victim services. 

• Increased likelihood of leveraging resources to expand services. 

• Coordination with victims assistance and victims compensation for children. 

In conclusion, the results of this exciting new Initiative will begin to bring to bear the resources 
needed to break the cycle of violence affecting our nation's youngest victims. 

4 
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MEMORANDUM FOR THE SECRETARY OF DEFENSE 

SUBJECT: Using Lessons Learned from the Military Child. Developmcnt Prograrru; to 
Improve the Quality of Child Care in the United S,,!teS 

Your recent repon on Defensc Policies acd Programs Targeted to Children In 
Their Earliest Yeats deSf.;ribed the success Ihe Military Services have had in improving 
the quality, availability IUld e.f£orda'bilit;y of child care for militar;y and civilian employees 
of the Department of Defense. Your commitment to adequate t'unding. strict oversight, 
improved training and wase paekages for child care employees and to aehieving national 
accreditation is laudatory. In view of the recent research desoribing the impact of the 
early experiences and environments on the development of the brain. I am particularly 
interested in sharing your experiences with other State, locBI and Federal Agency 
programs. 

I therefore urge you to reach out to local communities ·and federal asencies and to 
the extent possible share your lessons learned to improve programs and policies for young 
children and their famUies throughout the country. I ask you to consider the fallowing: 

Establishing partnerships with Stale or County employment and job training 
programs to allow Miliwy Child Development Centers and Family Child Care Homes 
could Serve as training locations for welfare recil'ients moving from welfare to work. In 
exchange for training, Military programs would ~ain additional staff at no cost to them. 
Military programs could provide on-the-job training, work experience and a knowledge or' 
"child care programs best practices". 

Where evor possible, each military installation child development program within 
the United Stated could "adopt a child care program" in their loc81 community. The 
military child development program staff could assist wiIh loc;;al accreditation efforts, 
provide training on a space availa'ble basis. assist with local child development associate 
credentialing programs and model effective child care techniques. 

To the extent pos!lible the Military should make available to other Federal and 
civilian program training materials. facility and playground designs and lessons learned in 
the areas of cost, pay and compensation. training and evaluatiOn. Military Child 
Development Staff should assist state and locallicensiug personnel where ever 
appropriate on lessons learned from militaJ)' child development inspections. 

Providing funds are available, the Military Services shOUld establish regional 
"Child Care Programs of Excellence" or '<Master Programs:' These magnet programs 
could model effective; child care practices in each of the child care compoJlcnts (centers, 
family child ~ homes, and school·age care.) Particularly bencficial would be training 
in the area of infant Itoddler care, curriculum and environments and managcIIlcnt. 

IV.:! SS:ST 1M.:! L6/lT/tO 
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Today. therefore. I diT~t the SeCTewy of Defense, in consultation with the 
Secretary ofHcalth and Human Services and the Administrator Of the General Services 
AcbninlstratiOl1, to report to me within one year of actions taken to shIUe the lessons 
learned and r:xpertil,ie within the Military Child Development Programs with other state. 
local and Federal atencics responsible for the care of Out na.tion's children. 
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OFFICE OF THE ASSISTANT SECRETARY OF CEFENSE 
4c:ioo DEFENSE PENTAGON 

WAS~INGTON. DC 20'301-4000 

Ms. Elena Kagan 
Deputy Assistant to the President 

for Domesti~ Policy" 
Old Executive Office ~ui1ding 
1600 Pennsylvania Avenue 
Washington, DC 10000 

Dear Ms. Kagan: 

APR 8 1997 

" " 

The following is provided in response to your questions regarding the Department's 
efforts in child care fOTchildrcn zero to three. The Military Child Development Programs have 
attained a well.desl!rved reputation for being on the cutting edge of child care in America. We 
are proud of our systemic approach to the four components of military child care: child 
development centers, family child care, resource and referral and schooi.age care. Our 
commitment is to provide a quality experience for children regardll:ss of setting. We strive to 
ensure equal treatment/or all components especially family child care homes. We believe much 
of our success comes (forn our efforts to provide a variety of quality and affordable options for 
families rather than focUs on centers only. It should be noted that we do not guarantee every 
family their first choice of child care option!;. Our goal j,s to provide at least one affbrdable child 
care option fOT every family that needs child care. It shQuld also be noted that we view the 
appropriated fund support as a program subsidy not an Individual family subsidy. Five key 
reasons for our success are; 

1. The DoD commitment to a prescribed level of funding for Child Development Pro~. In 
military child development centers, there is a dollar for dollar match ofappropriated funds to 
parent fees. In our family child care homes we provide indirect financial support through 
extensive eqlii'Pmen~ lending libraries, low or no cost insurance options and free training. In 
many instances we lilso provide direct cash subsidies for family child care providers to 
provide incentives to care for infants. This commitment of funds allows military programs to 
provide stimulating :cnviTonments that are staffed with traine9 personneillnd appropriately 
equipped both indocirs and out. 

" 
',: 

2. Strict oversight and accountability of programs, and:adherence to standards including four 
comprehensive unannounced annu~1 inspections for lill facilities and programs; one by a 
representative of higher headquarters. There is mandatory correction of deficiencies within 
90 days or the progrnm must either apply for a time restricred waiver with adequate 
compensator)' measures or close_ (AS a result, facilities and programs arc in good repair, and 
there is high quality.;institutionlll grade equipment that contributes to the cognitive . 
development of chil4rcn). These inspections result in DoD cenjfication of the program. 
Certification is closelY monitor~d_ Contributing to comprehensive program oversight is the 

i 

(; 
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DoD "Hotline". It is'weIJ publicized and accessible world wide. Identifie<J or anonymous 
cal1ers can either report child abuse or safety violations at Military Child Development 
Programs or facilitY deficiencies. Those reports are diligently tracked until a satisfaction is 
achieved. 

3. Wages and benefi~ that contribute to low staff~~ver compared to the private sector. 
Military child dev~lopment center caregiver wages and benet its average approximately $10 
per hour compared to the minimum wages in the civilian community. While most civilian 
child care c:enters offer few or no benefits to direct .care staff, most military child care staff 
have a full range ofbenefltS. As a result of wages and benefits, military caregivers tend to 
stay in our child care programs. Ilnd the result is that children have continuity of care so vital ' 
to their healthY development. . 

4. Required basic training of caregiving staff which is tied to wages and an "up-or-out" 
caregiving personn~l policy requiring the completion of training requirements. AU training is 
competency based and caregivers who do not meet the performance reqUirements are not 
retained. 

S. Co~mitment for ali military child deveiopxD.ent ceritl;t's to meet national accreditation 
standards. The combination ofthe DoD ce·rtification and the national accreditation standards 
provides a comprehensive review of all centerprogiams. 

, 

As you are aware, Conkress has asked DoD to report ort the status of any initiatives which 
improve the Military Services Child Development Program so as to benefit civilian child care 
providers in communin'es in the vicinity of military installations. Although we have not 
completed the report, the Military Services have offered the following suggestions that could 
assist civilian child car~ programs: 

.. 

• Local military base~ could piutner with state and county efforts to provide employment 
opportUnities for welfare recipienrs. Military programs could provide on-the-job-training 
opportunities. for niFipients needing work experience and knowledge of child care program 
"best practices". B~cause the competency-based trai!'ling programs urc a key to the quality of 
milital)' child care, they could serve as It source of training for civilians. As in the case of 
Quantico Marine CQrps Base, V A.. the county is pa~ing the salaries of personnel placed in 
the centers for 90 days of training ill child care prac:t{ces. Their child care is paid by the . 
county. III exchange, the Quantico Child Developm~nt Center gets additional no-cost staff to 
supplement e"isting,staff. A similar program could be established for family child care 
providers.' , . 

• .Each military instaliation child development progrnm within the United States could "adopt
a-center" in thcir IOCjal community. The Child Development Program staff could assist with 

. local accreditation efforts, help validate the centers· accreditation self stUdy process, train 
management and direct care staft: mentor caregiving staff working on their child 
development alisoci~tc degree, and modeVcoacb effe·etivEl child care techniqu~s. 

= !" 

! :" 

, 2 .. 
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• Military regional "Child Care Programs of Excellence" or "Master pfograms" could be 
established within'eJtisting militazy programs in densely populated areas where several 
military Services co-exist (e.g., Washington. D.C. Tidewater, VA., Southern California, etc.). 
These magnet "laboratory programs" would demonstrate effective child care practices in each 
of me child care components (centers, family child:carc homes and school-age care). 
Particularly benefiCial would be education and training in the arca ofinfant/toddier 
cumculum and environments since many civilian programs have limited amounts of 
infant/toddler care: Local civilian child care management trainees could spend two to three 
weeks in these centers with "hands-on"learniDg experiences, being taught and coached by 
the centers' Training and Curriculum SpecialISts and military management staff. These 
"Master ProgralDs'i could be modeled on corporate concepts such a..~ "Motorola University" 
or Disney's training program fo,r executives where staff attend training before going to work 
for the corporation: 

o Military Training and Curriculum Specialists couldiprovide "hands-on" training for local 
requesting child ca~e centers to train and foJIow-up .. direct care staff in the child development 
associate 13 comp~tency areas, and other areas as needed, 

'. 

• DoD could make the mmtary standard facility and playground designs available to the 
civilian community'. 

, 
• DoD could proyide:"Benchmarks" in the areas of cost, compensation, evaluation, standards. 

and environments on Which local child care programs could evaluate themselves. 

My point of cOrltact in the Office ofFamily Policy is Linda K. Smith, Director, Office of 
Family Policy, 696-573'3. 

., 
Sincerely, ':! 

( 
l' 

. , 

~l4VV1-~ ~ Carolyn H. Becraft 
~uty Assistant Secretary of Defense. 

(Personnel Support, Families and Education) 

3 
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OFFICE OF THE ASSISTANT SECRETARY OF OEFENSE 
4000 DEFENSE· PENTAGON 

WASIoIINGTON,OC :a0301-4000 

t'o~eE 14ANA<O&:M&:NT 
I'OL.ICY 

Ms. Elena Kagan 
Deputy Assistant to the President 

for Domestic Policy., 
Old E)tecuuve Office ijuilding 
1600 Pennsylvania Avenue· 
Washington, DC 10000 

Dear Ms. Kagan: 

APR 8 1997 

, . 
. ' 

The following is provided in response to your qUestions regarding the Department's 
efforts in child care {or:childrcn zero to three. The Military Child Development Programs have 
attained a well.deg~rved reputation for being on the c:utl;ing edge of child care in America. We 
are proud of oW" systemic approach to the four components of military child care: child 
development centers, family child care, resource and referral and schooi.llge care. Our 
commitment is to provlde a quality experience for children regardless of setting. We strive to 
ensure equal treatment/or all components especially family child care homes. We believe much 
of our success comes from our efforts to provide a variety of quality and affordable options for 
families rather than focUs on centers only. It should be noted that we do not guarantee every 
family their first choice of child care option$. Our goal ,_5 to provide at least one aftbrdable child 
care option for every family that needs child care, It shQuld also be noted that we view the 
appropriated fund support as a program subsidy not an tildividual family subsidy. Five key 
reasons for our success iire: 

L The 000 commitment to a preScribed level offunding for Child Development Pro~. In 
military child development centers, there is a dollar for dollar match of appropriated funds to 
parent fees. In our family child care homes we provide indirect financial support through 
extensive equipmen~ lending libranes, low or no cost insurance options and free training. In 
many iostances we lilso provide direct eash subsidies for family child care providers to 
provide incentives to care for infants. This commitment of funds allows military programs to 
provide stimulating :environments that are staffed with traine~ personnel and appropriately 
equipped both indoQr5 and out. .. 

',I 

2. StriCt oversight and accountability of programs, and1dherence to standards including foui" 
comprehensive unannounced annual inspections for till facilities and programs; one by a 
representative of higher headquarters. There is mandatory correction of deficiencies Within 
90 days or the program must either apply for a time restricted waiver with adequate 
compensatory measures or close. (As a result, facilities and programs arc in good repair, and 
there is high quality.)nstitutional grade equipment that contributes to the cognitive . 
development of chilc;l:rcn). These inspections result in 000 cenificarion of the program. 
Cen:ification is closeJY monitored. Contributing to comprehensive program oversight is the 

(; 
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DoD "Hotline". It is' well publicized and accessible world wide. ldentifiect or anonymous 
callers can either report child abuse or safety violations 3t Military Child Development 
Programs or facility deficiencies. These reports are diligently tracked until a satisfaction is 
achieved. 

... . ~ . 
3. Wages and benefitS that contribute to low staffrumover compared to the private sector. 

Mili tary child dev~lopment center care giver wages and benefits average approximately $10 
per hour compared,to the minimum wages in the civilian community. While most civilian 
Qhild care centers otTer few or no benefits to direct .care staff. most military child care staff 
have a full range ofbeneflTS. As a result of wages and benefits, military caregivers tend to 
Stay in our child care programs, Dnd the result is that children have continuity of care so vital ' 
to their healthy development. ' 

4. Required basic traihing of caregiving staff which is tied to wages and an "up-or-out" 
caregiving personn~l policy requiring the completion oftrllining requirements. AU trai.ni:lg is 
competency based and caregivers who do not meet the performance reqUirements are not 
retained. " 

, , 

s. Commitment for ali militaty child development cerit~s to meet national accreditation 
standards. The combination ofthe DoD ce'rtificatioil and the national accreditation standards 
provides a comprehensive review of all center progiams. 

, . ' . .. 
As you are aware, Conkress has asked DoD to report ort the status of any initiatives which 
improve the Military Services Child Development Program so as to benefit civilian child care 
providers in communities in the vicinity of military installations. Although we have not 
completed the report, tbe Military Services have: offered the following sugge:;tions that could 
assist civilian child car~ programs: 

• Local military base~ could partner with state and county efforts to proyideemployment 
opportunities for welfare recipientS. Military programs could provide on-the-job.training 
opponunities. for res:ipients needing work experience and knowledge of child care program 
"best practices". B~ause the competency-based tra~ing progrllms arc a key to the quality of 
militax)' child care, they could serve as 11 :;ource of tr~ining for civilians. AS in the case of 
Quantico Marin~ CQrps Base, VA., the county is pa~ing the salaries of personnel placed in 
the centers for 90 days of training ill child care practices. Their child care is paid by the ' 
county. III exchang~, the Quantico Child Deyelopm~nt Center gets additional no-cost staff to 
supplement existing. staff. A similar program could be established for family child care 
providers.' , ' 

• Each military instaIllltion child development progmm within the United States could "adopt
a~ntcr" in thcir lo~al community. The Child Development Program staff ~ould assist with 
local accreditation efforts, help validate the centers' accreditation self stUdy process, train 
management and direct care staff, mentor caregiving staffworldng on their child 
development a:;soci~tc degree, and modeVcoach effectiVe child care techniques. 

1 :". 

2 
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• Military regional .iChild Care Programs of Excellence" or «Master ~ograms" could be 
established withio'eJtisting military programs in densely populated areas where several 
military Services co-exist (e.g., Washington. D.C. Tidewater, VA., Southern CaIifomia, etc.). 
These magnet «laboratory programs" would demonstrate effective child care practices in each 
of the child care components (centers, family child:c:arc homes and school-a~e care). 
Particularly benefiCial would be education and training in the area ofinfantltoddIer 
curriculum and environments since many civilian programs have limitt:<fam~unts of 
infant/toddler care: Local civilian child C<arc management trainees could sptnd two to three 
wc:eks in these cen~rs with "hands-on" learning experiences, being taugbt and coached by 
the centers' Training and Curriculum SpecialISts and military management staff. These 
"Master Progral'nS'; could be modeled on corporate concepts such as "Motorola University" .. , 
or Disney's training program for executives where staff attend training before going to worle 
for the corporation;, 

• Military Training and Curriculum Specialists could~provide ''hands-on'' training for local 
requesting child c21te centers to train and follow-up ,direct care staff in the child development 
associate 13 comp~tency areas, and other areas as needed, ( 

• DoD could make the military standard facility and playground designs available to the 
civilian communitY . 

. 
• DoD could provide:"Benchmarks" in the areas of cost, compensation, evaluation, standards. 

and environments on which local child care programs could evaluate themselves. , 

My point of conlset in the Office of Family Policy is Linda 1(, Smith, Director. Office of 
Family Policy. 696-573'3, 

., 
Sincerely. i: 

( 
~:' 

. , 

~l~-~ ~ CarolynH.Becraft 
dduty Assistant Secretary of Defense, 

(Personnel SUPPO", Families and Education) 

3 
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SUBJECT: Using Lessons Learned from the Military Child Development Programs to 
Improve the Quality of Cbild Care in the United S~tes 

Your recent rcpon on Defense Policies atld Programs Targeted to Children In 
Their Earliest YeatS describl;d the 8Uccess the Military Services have bad in improving 
the quality, availability and aftordabilit;y of child care for militafy and civilian employees 
of the Department of Defense. Your commitment to adequate tunding, strict oversight, 
improved training and wase paekages for child care employees and to a.ehieving national 
accreditation is laudatory. In view of the recent research describing the impact of the 
early experiences and enviromnents on the development of the brain. I am particularly 
interested in sharing your experiences with other STate, local and Federal Agency 
progtamS. 

I therefore urge you to reach out io local communities and federal asencies and to 
the extent possible share your lessons leamed to improve programs and policies for young 
children and their families throughout the country. I ask you to consider the fallowing: 

Establishing partnerships with State or County employment and job training 
programs to allow Military Child Development Centers and Family Child Care Homes 
C81:Hd ~erve as training locations fOT welfare recil'h:nts moving from welfare to work. In 
exchange for training, Military programs would ~ain additional staff at no cost to them. 
Military programs could provide on-the-job training. work experience and a knowledge of 
"child care programs best practices". 

Where ev~r possible, each military installation child development program within 
the United Stated could "adopt a c:lUld care program" in their local community. The 
military child development program staff' could assist with local accrcditatiQn effortS, 
provide training on a spacc available basis, Ilssist with local child development associate 
credentialing programs and model effective child care techniques. 

To the extent pos!lible the Military should make available to other Federal and 
civilian program trailling materials. facility and playground designs and lessons learned in 
the areas of cost, pay and compensation, training and evaluation. MilitarY Child 
Development Staff should assist state and local licensing personnel' where ever 
appropriate on lessons leamed from military child development inspections. 

Providing fUnds are available, the Military Services should establish regional 
"Child Care Programs ofExcellencc" or "Master rrograms:· These magnet programs 
eQuid model effective: child care practice:.; in each of the child care components (centen, 
family child c2ITC homes, and sChool·age care.) Particularly beneficial would be training 
in the area of infant Itoddler care, curriculum and environments and management. 

XVd SS:ST nId L6IlT/tO 
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Today, therefore, I diT"t the SCCTetaly of Defense, in consultation with the 
Secretary of Health and Human Services and the Administrator oftbe General Services 
A.dminlstration, to report to me within one year ofactioDs taken to share the lessons 
lcarned and I:Xpertisc within thc Military Child Development Programs with other state, 
local and Federal asencics responsible for the Care of Out na.tion's children. 

XVd 6S:ST I~d L6/TT/tO 
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PRESIDENT CLINTON ASKS THE DEFENSE DEPARTMENT 
TO SHARE EXPERTISE FROM THE MILITARY CHILD CARE SYSTE 

We now know that children's earliest experiences, including those in child care, ha e 
significant effects on learning and development. I believe we all have a role to pi 
making sure that all of our children have a strong and healthy start in ]Jlr,p' ~==r-"""'--........ 

-President Bill Clinton, (, of exec. m mo 

........ ~JJ ~UP yfL 

Today, the Presideii~ the Secretary of the Department of Defense to use e military's~xpertise 
and ~hare lessQlls learaed""'to improve child care (}liality ill e8ffiffitlnit~ros the nation. 

Building on Success: Learning from the Military. 
Military child care programs serve the families of men and women in th 
and the civilian employees of the Department of Defense. 'f.helie-j~gfl~5-ha¥(:...it:lWlrG\100.4I:am!atiGal1¥---r 

chtld-t~~rAl~~~ In developing its child care system, the Dep ent of Defense has learned ~ ktMi 
~Qlit "'Ihftt make a difference in the day to day lives of children~ he Department eredits fi.e things 

wi its success: (1) mancial support or its programs; (2) stric versight of its p grams a~ W 
enfo ement of child re standards ugh unannounced inspect ns; (3) attractive age and enefit 0'veA 
packa s for workers; mandatory tral 'n for child care provid s; and (5) meetin tional 
accredi ion standards. -u cu-, 

,,/'k"l~ ~ e I, ~' ~eading the ~ation in Child C e Accreditation. 
~ the Defense Department eads the nation in achieving child care accreditatio with 466 ef its ehfuL 
care.facilitie:> havingachievedllccreditati:e~"" theindependemMatpmal Association fer the Edueatien of--. 
Yllli~hlldt:en,cempnrefr~55itrl9fn:7£urr~ 72% of all-e1its child care programs have been 
accredited, compared to 7% nationally. 1-\6\\ "\ TL-..L ~'~:l'",-,-~\-I~ ~ ~c.c.e ~ ':. I "'. VIA ~ e: T" 01 
o.c.c.~'.\.-.l:.~ <;,~.l(~A.,h L..."" c:~ ~Ce.tA+I •. -; ~ NI>rI::Yc.. k...." ""10

1 . Ie " &LCCVf'.l,tc')""" 
y k ~ o¢I 1ft..<. i L:. ~ 1 c It.i \ J. c. C:4.t. fo..u u h v., , ~ d.. Ll. 1 I CV,:) <.. (;AA..L 1'a...u..d. t-u S S I '4.. I "t 'I 2.. -

A ChalleIige to the Defense Department. \ d ; ve.8:i y 
The President issued an executive memorandum to the Secretary of Defense~im to use the 
Department's expertise to improve child care in communities across the nation. The memorandum 
urges the Department to consider;the fellewing steps(l) partfteri~ military ehild care programs with W 
civilian facilities to help them improve quaHty( (2) providing training courses for civilian child care ~ 
providers; (3) sharing the materials and models used by the military for worker training, accreditation 
and evaluation, fmancing"and other ingredients~their success; and (4) working with Stat; and local 
gov?rnmen j . - o~ milit ry child care facilities to serve as traininfo' locations 
for weI rec' ients moving from wel'f;~e to ork. A 

~ ~"-<., \,.;~ ..i.V':>i ~CA ~\L..- S) 
Bui ding on a Com itment to Our Youngest Children. 
Toda ' action builds President Clinton's commi ent to support childre and strengthen t ilies. 

Ie, at the Presi nt's insistence, the new we are reform legislation I creases child care funding 
by nearly billion over six ears, allowing more singl others to leave welt for work. The cal 
year 1997 ill ds alone provide to $2.9 billion to states, ignificant increase 0 r the estimated 96 
of $1.35 billio . In addition, the dministration raised fundi for Ht:ad Start, whic provides 
low-income chi I en and their [ami s with comprehensive educ ion, health services, and nutrition, by 
43% over the last r years and create the Early Head Start progra to support famili with children 
ages zero to three. T President's FY 1 Budget further increases p icipation to reac 122,000 more 
children in FY 1998 than when he took office. h- n' -n . I . II 
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Child Development Program 
Partnership with Health & Human Services 

What will a partnership between DoD and RnS mean to the country? Military ohild care programs 
hl1ve improved dramatically over the last ten years and have attained a well-de&erved reputation for being 
on the cutting edge of child care in America. During this time. 000 management and policy makers 
have learned a lot about what makes a difference in the day to day lives of children. The military's 
holistic and systemic approach to meeting the needs of military families especially those with very young 
children stands out as a model for state and local agencies. DoD is committed to providing quality, 
affordable options for families. Five factors have contributed to the military sUCceSS story. 

• First among five element9 is a recognition that quality costs more than most parents Clln afford to . 
pay. The DoD is committed to II prescribed level of fhnding for all Child Development Programs. In 
military centers, there is a dollar for dollar match of appropriated funds to parent fees. In family 

. child care programs we provide indirect financial support through equipment lending libraries, low 
or no cost insurance options and training. In many instances we provide direct cash subsidies as 
incentives for family child care providers to care for infants. Funds allow both centers and homes to 
provide stimulating environments that are staffed w:ith trained personnel WId appropriately equipped. 

• Thc second element of quality is strict oversight of all programs, and adherence to standards. There 
are comprehen.. .. ive unannounced inllflections for all facilities and programs with a mandatory 
correction of deficiencies within 90 days. Non-compliance can, and has, resulted in closure. As a 
result, facilities and programs are in good repair, and there is high quality, institutional grade 
equipment that contributes to the cognitive development of children. . . 

• The third and perhaps most critical eleml:IlL directly linked to program quality is the wage and 
benefits package; that contribute to low staff turnover. Military caregiver wages and benefits llverage 
approKimQtely $10 per hour compared to the minimum wages in the civilian community. While 
most civilian child care employers offer few or no benefits to direct care staff, military staff have a 
full range of benefits. Because of low turnover children have the 'continuity of care so vital to their 
healthy development. 

• Fourth and related directly to quality, is training. Training Is tied to wage:;, <tIlll an "up-or-out" 
personnel policy requiring the completion of training programs. All training is competency based 
and caregivers not perfonning ~pproprilltely are not retained. 

• Finally. the commitment for all military child development centers to meet national accreditation 
standards has provided an outside evaluation previously missing. The combination of the DoD 
certification and the national accreditation provides a comprehensive review of all center programs. 

By sharing the "the military experience" DoD can provide unique expertise to state and local 
governments secking to improve the quality of ohild ear~. As 11 result parents and children not llssociated 
with the Military can benefit from thel:e systems and "lessons leamed". As noted in the 1992 
Congressional Record "the precedent was set for the military to be the national agent of change in child 
care, as it has been in areas such as integration and drug interdiction . .. 

April 1997 
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April 15, 1997 

PRESCRIPTION FOR READING PARTNERSHIP ANNOUNCEMENT 

DATE: 
TIME: 
LOCATION: 
FROM: 

I. PURPOSE 

April 16, 1997 
3:00-3:30 pm 
Roosevelt Room 
Pauline Abernathy 

To announce the formation of a new national partnership involving pediatricians, 
hospitals, health centers, book publishers, and libraries to prescribe reading to infants and 
toddlers and to make sure that children have access to books and are read to regularly. 

II. BACKGROUND 

This announcement of a national partnership to prescribe reading to infants and toddlers 
and ensure that children who visit the doctor have access to books is in direct response to 
your call for such an effort and to the President's America Reads Challenge. You first 
called for this effort in January at Georgetown Medical Center with Maurice Sendak, then 
again in your TIME Magazine column, and then in February you kicked off a Reach Out 
and Read program at Children's Mercy Hospital in Kansas City. You subsequently held 
a meeting in the Map Room to develop this partnership with most of the members of the 
Partnership. 

Your briefing book contains a i-page fact sheet announcing the Partnership, and a 
document from the Partnership detailing the individual commitments of books, health 
centers, hospitals, and training for doctors and the call for local libraries to partner with 
local health care providers to encourage reading. The Partnership will replicate and build 
on Reach Out and Read, and help build a community network around each Reach Out and 
Read program. Scholastic, Reach Out and Read, and First Book -- an organization 
dedicated to giving low-income children their first books -- have led the group and 
secured and coordinated the commitments by the different parties. 

Their is no formal federal role at this point, although many of the partners receive federal 
funding, such as the libraries and health centers, and AmeriCorps members who work at 
the health centers could help recruit volunteers and tutor parents. In addition, the 
Partnership could be eligible for funding under the America Reads Parents as First 
Teachers Challenge Grants. [We willlikeiy hold an event next week to transmit the 
America Reads legislation to the Hill.] 



.. I 

As you may know, Scholastic donated 1 million books to America Reads under the rubric 
ofthe Philadelphia Summit. 'Scholastic agreed to allocate 100,000 of the 1 million to this 
Partnership, and to match cash contributions to Reach Out and Read or First Book with 
additional books over and above the I million donated to America Reads. Scholastic and 
Carol Rasco have not yet determined where the other 900,000 of the 1 million books will 
go. 

The group will not form a new 501(c)(3), but have instead formed a steering committee to 
coordinate its different members activities, imd will develop a strategic plan over the next 
month. For now, they are calling themselves the Prescription for Reading Partnership. 

III. PARTICIPANTS 

Remarks: 

--HRC 
-- Dr. Robert Hannemann, President, American Academy of Pediatrics 
-- Dr. Barry Zuckerman, Founder, Reach Out and Read, 
-- Dick Robinson, Chairman of Scholastic, Inc. 

Audience: 

Almost 40 people, most of whom are members of the partnership who have made specific 
commitments to the partnership. Attached is the list of people in the audience, including 
health care providers, book publishers, libraries, book sellers, foundations, and banks. 

IV. SEQUENCE 

• HRC opens and makes remarks, and introduces Dr. Hannemann 
• Dr. Hannemann makes brief remarks and introduces Dr. Zuckerman 
• Dr. Zuckerman makes brief remarks and introduces Mr. Robinson 
• Mr. Robinson mak,es brief remarks 
• HRC closes and departs 

V. PRESS 

Open press. 

VI. REMARKS 

Prepared by June Shih. 

2 



First Lady A~nouncesNational Partnership to Prescribe Reading to Infants and Toddlers 
April 16, 1997 IL "-

0-') ~lA-~J 

"There are few things that I believe could make a more dramatic difference over the next 10 years in 
this country than to persuade parents of all educational and economic levels to take this mission of 
reading to and talking with their young babies seriously. " 

-- First Lady Hillary Rodham Clinton, January 10, 1997 

New Partnership to Prescribe Reading and Ensure That Children Who Come to the Doctor Have 
Access to Books. The First Lady is pleased to announce that a new national partnership has been created 
to prescribe reading to infants and toddlers. Pediatricians, hospitals, health centers, book publishers, 
libraries and others are coming together to make sure that infants and toddlers who come to the doctor 
have access to books and are read to regularly. The American Academy of Pediatrics is recommending 
that pediatricians prescribe reading to infants and toddlers as part of standard pediatric care. 

The New Partnership Has Already Secured: 
- More than 250,000 books to be distributed through health clinics and centers around the country; 
- Commitments to train 10,000 pediatricians and 950 community health centers to prescribe reading 

and provide books to hundreds of thousands of children by the year 2000. 

The Partnership, Led by Scholastic Inc., First Book, and Reach Out and Read, includes the 
American Academy of Pediatrics, National Association of Community Health Centers, National 
Association of Children's Hospitals and Related Institutions, American Library Association, Random 
House, Irving Harris and the Harris Foundation, Annie E. Casey Foundation, American Booksellers 
Association, Association of American Publishers, Mellon Trust, Dreyfus Corporation, ABC Television, 
Reading Is Fundamental, National Association of Chain Drug Stores, and the National Community 
Pharmacists Association, and seeks additional partners. 

Under the Reach Out and Read program, volunteers read to children in waiting rooms, health care 
providers prescribe reading, use books in well-visits, and give books to children at the end of a visit. This 
model program is already being used in more than 80 health centers and hospitals around the country. 

Call to Ensure That by the Year 2000 Every Child Under Age Five Is Read to Regularly. The First 
Lady is calling for every community to come together using its local library in partnership with local 
health providers to help encourage reading to young children and ensure that every child under age five is 
read to regularly by the year 2000. Today, only 39% of parents with children under three read to their 
children daily [Commonwealth Fund, 1996). Research shows that when doctors prescribe reading and give books 
to low-income parents and their children, these parents are four times more likely to read to their children 
[AMA, AlOC, 8/91). 

Response to the President's America Reads Challenge and the First Lady's Call for a National 
Effort to Prescribe Reading to Infants and Toddlers. Today's announcement is in direct response to 
the First Lady's call in January for a national effort to build on the existing efforts to prescribe reading -
by programs such as Reach Out and Read and the American Library Association's Born to Read -- and to 
the President's America Reads Challenge to help parents be their children's first teacher and ensure that 
every child can read well by the end of third grade. 

The White House Conference on Early Childhood Development and Learning Will Underscore the 
Importance of Reading to Infants and Toddlers. The White House Conference on Early Childhood 
Development and Learning: What New Research on the Brain Tells Us About Our Youngest Children will 
explore new research that shows that reading to children in their first few years actually helps their brain 
to grow in addition to enhancing their emotional and social development and laying the groundwork for 
vocabulary and later educational success. 
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MEMORANDUM FOR THE SECRETARY OF DEFENSE 

SUBJECT: Using Lessons Learned from the Military Child Care System to Improve 
the Quality of Child Care in the United States 

We now know that children's earliest experiences, including those in child care, have significant 
effects on learning and development. I believe we all have a role to play in making sure that all " 
of our children have a strong and healthy start in life. 1\C1lib1A~ yUlA v I I 

e
d., ~t; CC>!Mwln«W, 

The Military Child Development Prog have attained reputation for al\ commitment to 
quality in the delivery of child care. Y dedication to adequate funding, s . ct oversight, 

, improved training and wage packages, trong family child Care networks an ,to meeting national 
tk. ~editation standards is laudatory. I believe that the t,ilitary has important lessons to share 

witfi) rest of the Nation on how to improve the quality of child care for all of our Nation's 

children. \'f-kukvy i1-l ( 

waay, thereferJ I~-SeQ~~~&fense, in ns:tation with the Secretary of Health 
and Hum~ ~rvices, and the Administrat?r of the neral Services Administration, to share,.-as ............. o"---

approPI~ the expertise and lessons learned fro the Military Child Development Programs 
with federal, state~and local agencies, as well as private and non-profit entities, that are .. ~~ 
responsible for foviding child care for our nation's children. I ask that you report to me ~ "",;1-4; "'" 
Bfte-¥ear'Wi·trt::2LC'tions taken. I urge you to consider the following: c: "U 

51). ~'ful CIIA.. c C-.:tc<Li~eA ,"v~ wii-t-. 1\1'1 Q.\A.-

I. V Where possibl~ in nsultation with State direct installation child 
development "'" in the United StateS'io a ·ld care program in their local 

to' 1~1'&Vt.. 'ttu... communit)} The mil" staff could provide assistance with local accreditation efforts, 
<J.WJJ.i~ 1'\---'0~fti"""e-, .... training as av . able, assist with state and local child development credentialing 
"iM'v," c.-L- processes and pro . e models of effective child care practices. 

6/.f.~d." 7 ~ -, >i' ; 'f pC f"txwa LX> C eot'tb,s;V' 

E~liSh" hild Care ograms fExcelle~e" in th~.litaryEservic~eThese5:0~ 
co provid model effi tive c d care p ctices for hild car, centers, amily c ·ld e 
home and sc I-age faciliti s through ut the U ed State Tr· in the a 
infant d tod care wo be p icularl eficial. , \J 
G ~ \ '-')1.... Ck; IJ ~ k ~ '" WIA c~ cQ.A...L 

II. 

1"W'\. ~ 



III. 

0/,. J 
the-moItel:\all!l-afKl approactUhat :: 

d evaluation, playground 
rail fmancing strategies. 

IV. n; stablish partnerships wi ployment andj b training programs to eMi21lL-
~Military Child Dev opment Center and Family Child are Homes to serve as 
training locations for we are recipients oving from welfar to work. Military programs ~ 
GGHWprovide on-the-jo training, work xperienc5-, and an derstanding of best practices 
for the delivery of chil care. ./ 
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Nicole R. Rabner 

04/15/97 12:28:49 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: Dod language 

II. 
c . 

')demonstrate . practices for child care centers, family child care home!}..and school-age 
facilitie~tflrotlgllal:lt tile United Statesy Training in tile area af infant and toddler eal e ovould be 
particularly benefisiaV 

~~\ .. ·.\L\'" 
~\ " U, C:Sc:;......... l' <0'\ ~ oQ..,' ~ 
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THE CLINTON ADMINISTRATION'S RECORD ON CHILD CARE AND HEAD START 

Since 1993, the President and the First Lady have worked to expand access to quality child care. With 
increased funding for Head Start and other child care programs, a new focus on children age zero to 
three, and new partnerships with states and the private sector, the Clinton Administration has worked to 
help parents improve their children's development and learning. 

Expanding and Improving Head Start 

Providing An "Early Head Start" to Children Zero to Three The Early Head Start program, created in 
1994, provides early, continuous and comprehensive child development and family support services for 
low-income families with children ages zero to three and pregnant women. Designed as a major 
expansion of Head Start's traditional program for three to five-year-olds, the program promotes the 
physical, cognitive, social and emotional growth of infants and toddlers to prepare them for a lifetime 
of learning and development. 

Currently there are 143 Early Head Stan programs in 44 states, the District of Columbia and Puerto 
Rico, serving over 23,000 children and families. Today, the First Lady announced the availability of 
approximately $26 million for new Early Head Start grants, which will increase the 1997 enrollment to 
27,000 children and families. When combined with the funds requested in the President's Fiscal Year 
1998 budget, 35,000 children and families will be served by Early Head Start, an increase of 
approximately 50% from FY 1996. 

Working With Other Partners Last month HHS announced that Head Start expansion funds will be 
used for the first time to build partnerships with child care providers to deliver full-day and full-year 
Head Start ser .... ices. Through these new expansion grants, Head Start and child care agencies will 
combine staff and funds to provide high quality services. Children will stay in one place all day, rather 
than attending Head Start for half a day and then moving to child care for the remainder of the day. In 
addition, the expansion funds will pro .... ide for increased Head Start slots for children. By the end of FY 
1997, some 800,000 children are expected to be enrolled in Head Start, an increase of 50,000 from the 
beginning of the fiscal year 

Improving Performance Standards In November 1996, HHS published revised Head Start Program 
Performance Standards, developed with the consultation of thousands in the child development, family 
support and health fields, that improve on the program's existing quality standards. These revised. more 
user-friendly standards remove rigid and prescriptive requirements. integrate infants and toddlers into 
the Head Start program, promote collaboration with other community programs, and draw on medical 
expertise. 

Increasing the Federal Investment in Child Care 

Under the Clinton Administration. funding for Head Start has grown $1.8 billion over the past five 
years. from $2.2 billion in FY 1992 to nearly $4 billion in FY 1997, an increase of more than 80 
percent. These additional funds have enabled Head Stan to serve 180,000 more children and their 
families, enhance the quality of Head Start services, and improve program research - with the goal of 
expanding Head Start to serve over one million children by the year 2002. 

At the President's inSistence, the new welfare reform legislation also increases child care funding by 
nearly $4 billion over 6 years, allowing more single mothers to leave welfare for work. The tiscal year 
1997 funds alone provide up to $2.9 billion to states, a significant increase over the estimated 1996 level 
nf $2.35 billion. 
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Giving Parents Access To Health and Safe Child Care 

In May 1995, HHS launched the Healthy Child Care America Campaign to promote partnerships 
between child care and health agencies to e.nsure that children in child care are in safe and healthy 
environments and receive the health services they need. The American Academy of Pediatrics has 
recently joined the campaign to provide technical assistance and to encourage health professionals 
involvement in child care programs. 

To support the Campaign, in October 1996, HHS made available $2.5 million in grants to States and 
Territories to support and encourage the development of statewide strategies and planning for healthy, safe 
child care programs. Forty six states have now launched Healthy Child Care America Campaigns at the 

. state and/or community levels. 

In 1994, HHS launched the National Child Care Information Center to help providers start up child care 
centers; assist parents in locating child care in their communities, and give researchers and policy 
makers access to statistiCal information about child care. HHS also provides important technical 
assistance to improve and expand the child care delivery systems of states, tribes and territories for low
income families through the Child Care Technical Assistance Project. 

Facts and Figures 

The Need for Child Care (Source: Census Bureau) 

• In 1993, there were approximately 9.9 million children under age five who were in need of child 
care while their mothers were working. 

• Of those children, 31.1 percent received care in organized child care facilities, up from 23 percent 
in 1991. 

Funding for Child Care 

• Since 1993, federal direct assistance for child care (discretionary spending and the Child Care 
Development Fund) has increased by more than $1 billion. 

• The newly established Child Care Development Fund authorized by the welfare refonn law, has 
made available $2.9 billion to states to assist families moving from welfare to work. 

• The President'S FY 1998 budget request includes a $144 million increase in federal child care 
funding. 

~003 
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Fact Sheet 

Early Head Start 

At the White House Conference on Early Childhood Development and Learning, the 
Clinlon Administration announced that nearly $26 million will be available for an open 
competition to local public or private non-profit agencies to serve more infants and toddlers in 
the Early Head Start program. This will increase the 1997 enrollment in Early Head Start to 
27.000 children and families. When combined with the funds requested in the President's 
Fiscal Year 1998 budget. 35,000 children and families will be served by Early Head Starr. an 
increase of approximately 50% from FY 1996. 

In recognition of the powerful research evidence that the period from birth to age three 
is critical to healthy growth and development and to later success in school and in life, the 
1994 Head Start Reauthorization, with leadership from President Clinton and bipartisan 
support in Congress, established a new program fodow-income pregnant women and families 
with infants and toddlers. / 

The purpose of this program is to: 

enhance children's physical, social, emotional and cognitive development; 
enable parents to be bener caregivers of and teachers to their children; and 
help parents meet their own goals, including that of economic independence. 

Either directly or through referrals, the program provides early, continuous, intensive 
and comprehensive child development and family support services to low-income families with 
children under the age of three. Projects must coordinate with local Head Start programs to 
ensure continuity of services for children and families. Depending on family and community 
needs, programs have a broad range of flexibility in how they provide these services. 

Early Head Start was designed with the advice of the Advisory Committee on Services 
to Families with Infants and Toddlers. Established by the Secretary of the Deparnnent of 
Health and Human Services, the Committee consisted of the leading academic and 
programmatic experts in early childhood development, health and family support. Early Head 
Start builds upon both the latest research and the ex.periences of such pioneering initiatives as 
the Parent and Child Centers and the Comprehensive Child Development Program. 

Based on this expert guidance, Early Head Start focuses on four cornerstones essential 
to quality programs: child development, family development, community building and staff 
development. . 

The services provided by Early Head Start programs are designed to reinforce and 
respond to the unique strengths and needs of each child and family. Services include the 
following: 

quality early education in and out of the home; . 
home visits, especially for families with neWborns and other infants; 
parent education, including parent-child activities; 
comprehensive health services, including services to women before, during 
and after pregnancy; 
nutrition; and 
ongoing support for parents through case management and peer support 
groups. 

@004 
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Currently, 143 programs are serving children and their families in both urban and rural 
settings in 44 states, the District of Columbia, Puerto Rico and tribal communities in Alaska, 
Idaho, Minnesota, North Dakota, Oklahoma and Washington. Migrant programs serve 
families in Texas and on the East coast. Program sponsors include Head Start grantees, school 
systems, universities, colleges, community mental health centers, city and county 
governments, Indian Tribes, Community Action Agencies, child care programs and other non

. profit agencies. Among the models funded are programs that emphasize center-based and 
home-based child care and home visiting. 

Last year, HHS issued the first comprehensive revision of the Head Start Performance 
Standards in over 20 years. For the first time, specific provisions were added to enhance and 
protect the health (including the mental health) and safety of pregnant women, infants and 
toddlers. These standards also include requirements for infant-toddler child development and 
family services, staff and community development. 

HHS monitors the operation of the new programs, provides training and technical 
assistance tailored to their needs. It is also measuring the effectiveness of the programs 
through a rigorous experimental evaluation. Seventeen cooperative agreements have also been 
awarded to conduct local research studies on outcomes for children and families in Early Head 
Start. 

The program is funded by a percentage of the total appropriation to the Head Start 
program. The percentage started at 3 percent in FY95 and increases to 5 percent in FY98. 
The FY97 funding level is $159 million which would increase, with the President's request, to 
$215 million in FY98. 

Today's announcement of the availability of $26 million represents $11.6 million from 
the FY 1997 increase to the Head Start program and $14.2 million in funds from Parent Child 
Centers and Comprehensive Child Development Programs. Those two programs are being 
phased-out and the funds reinvested in the new Early Head Start program. 

1lJ005 
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April 16, 1997 

CONFERENCE ON EARLY CHILDHOOD DEVELOPMENT AND LEARNING 

DATE: 
LOCATION: 
TIME: 

FROM: 

PURPOSE 

April 17, 1997 
The East Room 
Briefing: 10:00 am -10:30 am 
1 st Panel: 10:45 am ... 1 :00 pm 

Briefing: 2:35 pm - 2:40 pm 
2nd Panel: 2:45 pm - 4:30 pm 
Bruce Reed/Elena Kagan 

To call attention to ew scientific research on brain development in very 
young children an practical applications of these findings. This is also an 
opportunity to deR=lsAstrate yOUI COlilillitrflellL LoenhaneiAg tRe developmen~ 
of '1sun€! eRiio/eA BAd Rig~ligRt tna,.Administration~ effsrts to strengthen 
fa R=l iii eS/' s\....1MJ caM... w l....x- yCll-'-v'" 
CA..t~dy ~ ~ ~t.. 'h ~\...ltl-\.(..l.. ~G\.A..l'1 <-\..-..i. t,t\.'<lJlIl levelol'~.\- QAA.d. tu 
BACKGROUND o..'-'.'-'.!>IA.\.\.c.L stAM.. .... \N.LN ilA.i ~ .x.\-{ve.,L 

Iwi~/ 

You and the First Lady will be hosting two panel discussions,~ Vice 
President and Mrs. Gore ~ning you for the afternoon session. During 
the morning session of the conference, leading researchers and child 
development experts will discuss the new research and what it means for . 

parent~ and caregivers. !:a=~=:::=~ ~tZ:~:r:: ~ 
approximately 1 00 satelht~~r "-"'~-n --------f H----fi-"- ~ .•• ~9~l wulvJw. 
leaders will host similar paneli. The afternoon session will highlight model ' 
community efforts to support parents and enhance early childhood 
development. The First Lady will moderate the afternoon session. 
~ 

This conference builds on the Administration's investment in children and 
families. The Administration has invested heavily in research to help us 
better understand the importance of the !!J:st few years of a child's life, 
including increasing the funding for NIW Children's research by 25%, from 

/'. 
$1.3 billion to $1.6 billion" bQtweeA 199;3 ana 1997,?'ln addition, the 
Administration raised fundIng for Head Start by 43% over the last four years 
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and created the Early Head Start program to support families with childr n 
ages zero to three. Your FY 1988 Budget further increases participation to 
reach 122,000 more children in FY 1998 than when you first took office. 
The Administration also dramtically increased partipation in the WIC 
Supplemental Nutrition Program. 

This conference is an opportunity for you to announce the following new 
policy announcements: 

Executive Memorandum to DOD: Based on reports from child care experts 
that the military child care system is now the best in the country, you will be 
issuing an executive memorandum directing the Secretary of Defense to use 
the Department's expertise to help improve child care across the nation. The 
memorandum urges the Department to consider: (1) creating partnerships 
with civilian child care centers in the community to help them improve 
quality; (2) providing training courses for civilian child care providers; (3) 
sharing the materials and models for worker training, accreditation and 
evaluation, facility design, financing, and other ingredients of the military's 
success; and (4) working with States and local governments to enable 
military child care facilities to serve as training sites for welfare recipients 
moving from welfare to work. ~ 

Children's Health Initiative: You will a ounce that the Associati~o!.!.n~~ 
American Medical Colleges issued a I tter of support for your. c ildren's /.. I 
health proposal. proposal incl'ld~s a children's health ~ 0"'- J 
initiative that v \itt( extend coverage to up to 5 million uninsured children by 
the year 2000 by strengthening Medicaid for poor children, building 
innovative State programs to provide coverage for working families, and 
continuing health coverage for children of workers who are between jobs. 
~k~1-~ ~ 

Expanding Early Head S~. The Department of Health and Human Services 
is requesting proposalsft~~ -~ew Early Head Start programs to expand Early 
Head Start enrollment by one-third next year. Created by tAe Clinte~(/l..\..L/ 
Administration in 1994, the Early Head Start program brings Head Start's 
successful comprehensive services to families with children ages zero to 
three and to pregnant women. 

America Reads Early Childhood Kits: "Ready, Set, Read." America Reads is 
releasing· early childhood development activity kits that offer suggestions to . 
families and caregivers about developmentally appropriate activities for 
children ages zero to five. They will be distributed in May to early childhood 
programs across the country and to callers to the Department of Education's 
1-800-USA-LEARN hotline. (The kits are being handed out to all of the 
participants and press at the conference.) 
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Safe Start. The Department of Justice is establishing "Safe Start" to change 
the way law enforcement officers respond to children who are the victims of 
or witnesses to violence. The program will provide training on early 
childhood development to community police officers, prosecutors, probation 
and parole officers, school personnel and mental health providers. It will 
better prepare law enforcement officials to respond to young children 
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...,L. exposed to violence"ang san Rel~ ~Fe ... eFlt today's cI,ild, eli fI on fo turniFlfJ into 
tomorrow's GriR'lina~ The initiative is built on the successful partnerships 
between community police officers and mental health providers funded by 
DOJ in New Haven, Connecticut and three other communities. (*The New 
Haven Police Chief will be participating in the afternoon panel to discuss the 
success of this partnership in New Haven.) 

III. PARTICIPANTS 

Briefing Participants: 
The First Lady 
John Podesta 
Bruce Reed 
Elena Kagan 
Melanne Verveer 
Sarah Farnsworth 

. Carolyn Curiel 

Morning Panel Participants: 
The President 
The First Lady 
Dr. David Ao Hamburg, President of the 
Dr. Donald J. Cohen, Director of the Yale 
Dr. Carla J. Shatz, Professor of Neurobiology 

Berkeley 
Dr. Patricia K. Kuhl, Speech and Hearing 
Dr. Ezra Co Davidson, Jr.; Obstetrician ] 
Dr. T. Berry Brazelton, Pediatrician 
Dr. Deborah Phillips, Child Care expert 

Afternoon Panel Participants 
The President 
The First Lady 
Mrs. Gore 
The Vice President 
Arnold Langbo, Kellog Corporation 
Dr. Gloria Rodriguez, Avance Program 
Sheila Amaning, Early Childhood PTA 
Melvin Wearing, New Haven Police Chief 
Harriet Meyer, Ounce of Prevention 
Rob Reiner, "I Am Your Child" Campaign 
Governor Bob Miller, Nevada 

Carnegie Corporation of New York 
Child Study Center 

at the University of California, 

. Sciences at the University of Washington 

~o..,",,- w~.J.'<O 11VL +fMi v t1+L& : 



IV. PRESS PLAN 

Open. 

V. SEQUENCE OF EVENTS FOR FIRST PANEL 
- Participants are announced into the East Room and take seats .. at table. 
- You and the First Lady are announced into the room and proceed to the 

podium. 
- The First Lady makes welcoming remarks from the podium and introduces 

you. 
- You make remarks from the podium. 
- You an~}he First Lady then take ~seats at the table. 
- You wiVCall on the first speaker, David Hamburg to open the discussion. 
- David Hamburg makes remarks and introduces the next three consecutive 

speakers. 
- Dr. Donald J. Cohen makes remarks. ~ 

- Dr. Patrickia K. Kuhl ar s. 
- You will thank Irst three speakers and call on the next three speakers to 

discuss the implications of the information being discussed, beginning 
with Ezra Davidson. 

- Ezra Davidson will make remarks. 
- The President will ask Ezra Davidson a follow-up question. 
- Dr. Berry Brazelton will make remarks. 
- The First Lady will ask Dr. Berry Brazelton a follow-up question. 
- Dr. Deborah Phillips. will make remarks. 
- You will ask a follow-up question 
- At this point, you and the First Lady can pose one or two additional 

questions to any of the panelists. 
- You will thank participants and close event. 

SEQUENCE FOR SECOND PANEL (All speakers are SEATED while speaking) 
- The panelists are announced into the East Room and take their seats. 
- You, the First Lady,the Vice President, and Mrs. Gore are introduced into 

room and take seats. 
- Mrs. Gore makes welcoming remarks. 
- The Vice President makes remarks and introduces the First Lady to 

moderate the discussion. 
- The First Lady introduces all the panel participants and calls on them 

individually to speak, beginning with Mr. Arnold Langbo. 
- Mr. Arnold Langbo makes remarks. 
- You could ask Mr. Langbo a follow-up question. 
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- Dr. Gloria Rodriquez makes remarks. 
- The Vice President asks Dr. Gloria Rodriguez a follow-up question. 
- Sheila Amaning makes remarks. 
- Mrs. Gore asks Sheila Amaning a question. 
- Police Chief Melvin Wearing makes remarks. 
- You could ask a follow up question to Police Chief Wearing. 
- Harriet Meyer makes remarks. 
- You could ask a follow-up question to Harriet Meyer 
- Rob Reiner makes remarks. 
- You could ask a follow~up question to Rob Reiner. r: 
- Governor Miller makes remarks. 
- You will thank Governor Miller and other participants and make closing 

remarks. 
. VI. REMARKS 

Morning Panel: Opening and closing remarks prepared by Speechwriting. 
Afternoon Panel: Closing Remarks prepared by Speechwriting 

VII. ATTACHMENTS 

- Bios on panelists 
- Script of each panel 
- Administration Accomplishments 
- 0 J Poll Executive Sllmme 

-----
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Clinton Administration "Protecting Children from Violence" Initiative 
(To be announced at the Early Childhood Development Conference) 

1. The agencies of the federal government will, collectively, provide assistance to 20 
communities aiming to better respond to situations in which children are the victims of 
violence. 

2. Working with a coordinated array of federal agencies, the selected communities 
will develop a system which seeks to assure that every child exposed to violence has a 
rapid and appropriate intervention initiated by a properly trained teacher, police officer, 
health care provider or other person in the community positioned to know about such 
violent incidents. 

3. The communities selected will be those which best present a comprehensive, 
integrated, community-wide plan for such a system, are judged most likely to succeed 
in implementing such a plan, and are well-situated to serve as a model for other 
communities if implementation of their plan is successful. 

4. The selected communities will receive focused and coordinated assistance from the 
Departments of Justice, Health and Human Services, Education, Housing and Urban 
Development, and other federal agencies to aid in the implementation of their plan. 
This assistance will come in some combination of training, technical assistance, grant 
funding, and other government resources. 

!)YYO-fOa ti':Lt tlS i':Oi':.G Ct: St L6/9tltO 



)4/16/97 16: 44 'lS' 
141 002 

II • ~002 ,; 04/16/97 15: SO 'lS'202 514 1724 6 - ~ tt''''''''-~ '-
.. j 

clinton Administration "Protecting Children from Violence" Initiative 
(To be announced at the Early Childhood Deveropment Conference) 

. 
1. The agencies oftMe federal government will, collectively, provide assistance to 20 , 
oommunities aiming to better respond to situations in which children are the vlctlnis'Or 
"VIolence. 

2. ~orkjlJ.9~!1.b..a coqcdinated arr~y of federal agencr.~s, the selected communities 
will develop a system which saeks to assure that eyery child exposed tQ..,Y.iolence has a 
rapid and appropriate intervention initiated by a properly trained teacher, police' Officer, 
health care provider ~r other person in the commuoity positioned to know about such 
vielent incidents. ' . 

3. The communities selecteCl will be those which best present a comp~ehensive, 
integrated, community.wide plan for such a system, are judged most likely to succeed 
in implementing such a plan, and are well-Situated to sarva as a model for other 
Cdmmunities If implementation of their plan is successful. 

4. The selected communities will receive focused and coordinatad assistance frem the 
Departments of Justice, Health and Human Sel\lices. Education, Housing and Urban 
Development. and other federal agencies to aid in the implementation of their plan. 
This assistance will come in some combination of train ins, technical assistance, grant 
fundIng. and other g~vernment resources. (; 
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MEMORANDUM FOR THE SECRETARY OF DEFENSE 
"Deve IcyI' WtfAA.t 111l tWU 

SUBJECT: Using Lessons Learned from the Military Child to Improve 
the Quality of Child Care in the United States 

We now know that children's earliest experiences, including those in child care, have significant 
effects on learning and deVelopment. I believe we all have a role to play in making sure. that all 
of our children have a strong and healthy start in life. 

The Military Child Development Programs have attained a nation-wide reputation for an abiding 
commitment to quality in the delivery of child care. Your dedication to adequate funding, strict 
oversight, improved training and wage packages, and strong family child care networks and your 
commitment to meeting national accreditation standards is laudatory. I believe that the military 
has important lessons to share with the rest of the nation on how to improve the quality of child 
care for all of our nation's children. 1Yj ),J .I 

c""-~ .b~ wi-u..... ~ )<\1 "'VI.) J \. .. k..h.vy -. cu..: • 

I therefore direct you, in-E~tSt:tI~~' :m-~' tlH:he-&~=tmty1:>F.Heattb:-an4H1:1ffi8B-.:semcSei9-ftlOO-tire' 
A..dministrater of the Generel Sel "ices AdministraUon! to share the pertise and lessons learned 
from the Military Child Development Programs with federal, state, and local agencies, as well as 
with private and non-profit entities, that are responsible for providing child care for our nation's 
children. I ask that you tme, within sixth months with a preliminary report and within 
one year with a final repo. rt, n actions taken and wHIi furth. er recommendations" I urge you to 
consider the following: . J . ..J \... i IA t Lv- c!A Vt-) ~w.w.d-

,...."...., e... o..l-\CM.' 0\1\. avv-y V\tt.,tt.~ "'" 'Y'1' vo 'l'",'o..k 

I. In consultation with States, encourage military in~1\~~io~cliiId development facilities in 
the United States to partner with civilian child care programs in their local communities 
to improve the quality of service offered. Th staff could provide assistance with 
local accreditation efforts, offer training as available, sist with state and local child 
development credentialing processes, and provide mo Is of effective child ~ \ 
practices. -p()\) Id~vtlt>I'\M.e.A.A.t-

II. Establish military Child Care Programs of Excellence, to the greatest extent feasible, to 
offer training courses to civilian child care providers. These training courses could 

\ ~,,'I-lv.A dz .... H, Y""-I il..\ d.n~ &-0.) h CV\A.\-IA\'\' w\'\-k,~ ~(~by ~ fk,o.l-l-k o.M.~ /L1M.CtM-. 
'Wvv i l.L ~,~ M \M.\ \Ai s k'nN <1\ :ttu.. GeM-IAoJ. ~v I Us M \M" \Ai.;. ~ Ith ~ j ~.L 't'kL-

k_LI> .. ~ if\ ~ ()~ c!~AA.~1r> (/V 0tfM.CAeh w\~ s\.-",k~ <UA.IU(NI~ t:¥'<-V" 

~\.'.\.\ f' ... ". ~ .... v-v~..s .. 



demonstrate model practices for child care centers, family child care homes, and school
age facilities. 

III. Make widely available to the civilian child care community information on the model 
approaches and designs that the military uses for training and compensation, accreditation 
and evaluation, playground and facility design, support systems linking individual family 
child care providers, as well as overall financing strategies. 

IV. Establish partnerships with State or County employment and job training programs to 
enable Military Child Development Centers and Family Child Care Homes to serve as 
training locations for welfare recipients moving from welfare to work. 
could provide on-the-job training, work experience, and an understanding 
practices for the delivery of ~. e!lf~ . 

/'Z~\ \J d~vt\t>1~+ swviu0 
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WHITE HOUSE CONFERENCE ON 
EARLY CHILDHOOD DEVELOPMENT AND LEARNING 

POLICY ANNOUNCEMENTS 

Today, the President and First Lady are hosting The White House Conference on Early Childhood 
Development and Learning: What New Research on the Brain Tells Us About Our Youngest 
Children. The day-long conference highlights new scientific findings on brain development in very 
young children and points to the importance of children's earliest experiences in helping them get off to 
a strong and healthy start and reach their full potential. 

Clinton Administration Commitment to Young Children. The Clinton Administration has invested 
heavily in research to help us better understand the importance of the first few years of life to child 
development and learning. President Clinton has also strengthened efforts to support families with 
young children by investing in Head Start and Early Head Start, the WIC Supplemental Nutrition 
Program, immunization and other early childhood programs. 

At the conference, the President will make a series of policy announcements that build on the Clinton 
Administration's commitment to young children: 

Improving the Quality of Child Care By Learning from the Military. Child care experts believe that 
the military child care system is now the best in the country. The President is issuing an executive 
memorandum directing the Secretary of Defense to use the Department's expertise to help improve child 
care across the nation. The memorandum urges the Department to consider: (1) creating partnerships 
with civilian child care centers in the community to help them improve quality; (2) providing training 
courses for civilian child care providers; (3) sharing the materials and models for worker training, 
accreditation and evaluation, facility design, financing, and other ingredients ofthe military's success; 
and (4) working with States and local governments to enable military child care facilities to serve as 
training sites for welfare recipients moving from welfare to work. 

Providing Health Coverage for Children. The President's fiscal year 1998 budget includes a 
children's health initiative that will extend coverage to up to 5 million uninsured children by the year 
2000 by strengthening Medicaid for poor children, building innovative State programs to provide 
coverage for working families, and continuing health coverage for children of workers who are between 
jobs. Today, the Association of American Medical Colleges issued a letter of support for the Clinton 
Administration's children's health proposal. 

Importance of Early Education. The President recognizes that children must be nurtured and 
stimulated in the earliest years. That is why he is announcing two initiatives geared toward early 
learning. 

Expanding Early Head Start. The Department of Health and Human Services is requesting 
proposals for new Early Head Start programs to expand Early Head Start enrollment by one-third 
next year. Created by the Clinton Administration in 1994, the Early Head Start program brings 
Head Start's successful comprehensive services to families with children ages zero to three and to 
pregnant women. 

Giving Parents and Caregivers Early Childhood Tools. The President's America Reads 



Challenge is releasing "Ready*Set*Read" early childhood development activity kits. The kits 
offer suggestions to families and caregivers about developmentally appropriate activities for 
children ages zero to five. They will be distributed to early childhood programs across the 
country and to callers to a Department of Education hotline. 

Safe Start. The Department of Justice is establishing "Safe Start" to change the way law enforcement 
officers respond to children who are the victims of or witnesses to violence. The program will provide 
training on early childhood development to community police officers, prosecutors, probation and parole 
officers, school personnel and mental health providers. It will better prepare law enforcement officials to 
respond to young children exposed to violence and can help prevent today's children from turning into 
tomorrow's criminals. The initiative is built on the successful partnerships between community police 
officers and mental health providers funded by DOJ in New Haven, Connecticut and three other 
communities. 



WHITE HOUSE CONFERENCE ON EARLY CHILDHOOD DEVELOPMENT AND LEARNING: 
WHAT NEW RESEARCH ON THE BRAIN TELLS US ABOUT OUR YOUNGEST CHILDREN 

"Learning begins in the first days of life. Scientists are now discovering how young children develop emotionally and 
intellectually from their very first days, and how important it is for parents to begin immediately talking, singing, even 
reading to their infants .... We already know we should start teaching children before they start school. " 

--President Bill Clinton, State of the Union Address, February 4, 1997 

Today, the President and First Lady are hosting The White House Conference on Early Childhood 
Development and Learning: What New Research on the Brain Tells Us About Our Youngest Children. The 
day-long conference highlights new scientific findings on brain development in very young children and points 
to the importance of children's earliest experiences in helping them get off to a strong and healthy start and 
reach their full potential. 

Applying New Findings on Brain Development in the Earliest Years. New scientific research shows that 
experiences after birth -- particularly in the first three years of life -- have a dramatic impact on brain 
development. That means that nurturing, talking to, singing to and reading to our youngest children will 
improve their ability to learn and develop throughout their lives. The White House Conference will focus on the 
practical applications ofthe latest scientific research on the brain, particularly for parents and caregivers. The 
conference will also be a call to action to all members of society -- including the health, business, media and 
faith communities, child care providers and government -- to use this information to strengthen America's 
families. 

Clinton Administration Commitment to Young Children. This conference builds on the Clinton 
Administration's investment in children and families. The Administration has invested heavily in research to 
help us better understand the importance of the first few years of life to child development and learning. 
Between 1993 and 1997, funding for NIH children's research increased 25%, from $1.3 billion to $1.6 billion. 

President Clinton has also strengthened efforts to support families with young children. To take just a few 
examples, the Administration raised funding for Head Start -- providing low-income children and their families 
with comprehensive education, health services, and nutrition -- by 43% over the last four years and created the 
Early Head Start program to support families with children ages zero to three. The President's FY 1998 Budget 
further increases participation to reach 122,000 more children in FY 1998 than when he took office. The 
Administration also dramatically increased participation in the WIC Supplemental Nutrition Program, providing 
7.4 million pregnant women, infants, and children with nutrition packages and information and health referrals -
- 1.7 million more than when President Clinton took office. And his FY 1998 Budget would achieve his goal of 
full participation in the WIC program by the end ofFY 1998. 

Conference Program and Participants. During the morning session of the conference, leading researchers 
and child development experts will discuss the new research and what it means for parents and caregivers. The 
panelists for this session are: Dr. David Hamburg, Carnegie Corporation of New York (moderator); Dr. Carla 
Shatz, University of California, Berkeley; Dr. Donald Cohen, Yale Child Study Center; Dr. Patricia Kuhl, 
University of Washington; Dr. Ezra Davidson, Drew University of Medicine, Dr. T. Berry Brazelton, Harvard 
University; and Dr. Deborah Phillips, National Research Council. The afternoon session will highlight model 
community efforts to support parents and enhance early childhood development. The panelists include: Avance 
Family Support and Education Program, San Antonio, TX; the CEO and Chairman of the Board, The Kellogg 
Company, Battle Creek Michigan; and Ounce of Prevention, Chicago, IL. 

Broad Participation Across the Country. The morning session of the conference will be broadcast by 
satellite to over 80 locations across the country. The satellite conferences will be co-hosted by regional federal 
agencies, local officials, and children's and other organizations. 
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THE CLINTON ADMINISTRATION'S RECORD ON ClllLD CARE 

Since 1993, the President and the First Lady have werked to. expand access to. quality child care. With 
increased funding for Head Start and ether child care pregrams, a new fecus en children age zero. to. 
three, and new partnerships with states and the private secter, the Clinton Administration bas wo.rked to. 
help parents impro.ve their children's develo.pment and learning. 

Expanding and 1m oving Head Start 

Previding An "Early Head Start" to. Children Zero. to. Three The Early Head Start pro.gram, created in 
1994, prevides early, centinuo.us and co.mprehensive child develo.pment and family support services fer 
low-income families with children ages zero to. three and pregnant wo.men. Designed as a major 
expansien of Head Start's traditienal program for three to. five-year-elds,'the program pro.metes the 
physical, co.gnitive, secial and emotienal growth ef infants and teddlers to. prepare them fer a lifetime 
ef learning and develo.pment. 

Currently there are 143 Early Head Start pregrams in 44 states, the District of Co.lumbia and Puerto. 
Rico., serving o.ver 23,000 children and families. To.day, the First Lady anno.unced appreximately $26 
millio.n in new Early Head Start grants, which will increase the 1997 enrollment to. 27,000 children and 
families. When cembined with the funds requested in the President's Fiscal Year 1998 budget, 35,000 
children and families will be served by Early Head Start, an increase o.f approximately one-third from 
FY 1996. 

W~rking With Other Partners Last month HHS anneunced that Head Start expansien funds will be 
used fer the first time to build partnerships with child care previders to. deliver full-day and full-year 
Head Start services. Thro.ugh these new expansion grants, Head Start and child care agencies will 
cembine staff and funds to. provide high quality services. Children will stay in ene place all day, rather 
than attending Head Start for half a day and then meving to child care fer the remainder ef the day. In 
addition, the expansion funds will provide for increased Head Start slots fer children. By the end of FY 
1997, so.me 800,000 children are expected to be enrolled in Head Start, an increase ef 50,000 fro.m the 
beginning ef the fiscal year 

Improving Perfermance Standards: In Nevember 1996, HHS published revised Head Start Pregram 
Perfo.rmance Standards, develeped with the co.nsultatio.n of thousands in the child development, family 
support and health fields, that improve en the pregram's existing quality standards. These revised, mere 
user-friendly standards remeve rigid and prescriptive requirements, integrate infants and toddlers into. 
the Head Start pro.gram, premo.te collaberatien with other community programs, and draw en medical 
expertise. 

Increasing the Federal Investment in Child Care 

Under the Clinten Administratien, funding for Head Start has grewn $1.8 billien ever the past five 
years, from $2.2 billien in FY 1992 to. nearly $4 billien in FY 1997. an increase ef mere than 80 
percent. These additienal funds have enabled Head Start to. serve 180,000 more children and their 
families, enhance the quality o.f Head Start services, and impreve pro.gram research - with the geal of 
expanding Head Start to serve ever one million children by the year 2002. 

At the President's insistence, the new welfare reform legislatio.n also. increases child care funding by 
nearly $4 billion o.ver 6 years, allewing mere single mothers [0 leave welfare fo.r work. The fiscal year 
1997 funds aleneprevide up to $2.9 billion to. states, a significant increase over the estimated 1996 level 

I 



t 04l1~/97 IUE 17: 17 FAX 2026905673 ---------- -- DHHS/ASPA 

Giving Parents Access To Health and Safe Child Care 

In May 1995, HHS launched the Healthy ChUd Care America Campaign to promote partnerships 
between child care and health agencies to ensure that children in child care are in safe and healthy 
environments and receive the health services they need. Forty-six states have now launched Healthy 
Child Care America campaigns at the state andlor community levels. The American Academy of 
Pediatrics have recently joined the campaign to provide technical assistance and to encourage health 
professionals involvement in child care programs. 

In September 1996, HHS awarded $2.5 million in grants to 42 states, the District of Colwnbia, Puerto 
Rico and the Republic of Palau to support and encourage the development of statewide strategies and 
planning for healthy, safe child care programs. 

In 1994, HHS launched the National Child Care Infonnation Center to help providers start up chUd care 
centers; assist parents in locating child care in their communities, and give researchers and policy 
makers access to statistical infonnation about child care. HHS also provides important technical 
assistance to improve and expand the child care delivery systems of states, tribes and territories for low
income families through the Child Care Technical Assistance Project. 

Facts and Figures 

The Need for Child Care (Source: Census Bureau) 

• In 1993, there were approximately 9.9 million children under age five who were in need of child 
care while their mothers were working. 

• Of those children, 31.1 percent received car~ in organized child care facilities, up from 23 percent 
in 1991. 

Fynding for Child Care 

• Since 1993, federal direct assistance for child care (discretionary spending and the Child Care 
Development Fund) has increased by more than $1 billion. 

• The newly established Child Care Development Fund authorized by the welfare reform law, has 
made available $2.9 billion to states to assist families moving from welfare to work. 

• The President'S FY 1998 budget request includes a $144 million increase in federal child care 
funding. 
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PRESIDENT WILLIAM J. CLINTON 
FIRST SESSION 

'97 APR 16 PM9:01 

EARLY CHILDHOOD DEVELOPMENT AND LEARNING CONFERENCE 
CONCLUDING TALKING POINTS 

I'd like to thank Dr. David Hamburg, Dr. Donald Cohen, Dr. Carla Shatz, Dr. 
Patricia Kuhl, Dr. Ezra Davidson, Dr. T. Berry Brazelton, and Dr. Deborah Phillips for 
participating this morning. 

Your research demonstrates that the earliest years of a child's life are a critical 
window of opportunity for emotional and cognitive development. I'm committed to ~ ? ': 
continuing this research: Increased NIH funding by 23% in the past four years, balanced budget : t· i k 
proposal increases it further; the federal government has supported over 90%of all children's rt' uJY t 

research. \ '1 !u H 

Now we must turn this latest research into action by providing parents with the 
tools they need to nurture their children and help them to develop. After lunch we will hear 
from representatives from model parenting and child development programs from across the 
country who are already helping parents in this way. 

I'd like to say a special thank you to the thousands of you who are joining us today 
by satellite at over 80 sites around the country. Your participation has helped to make this a 
truly national conference. I challenge you to continue this discussion with one another and 
explore the ways in which your community can build on these remarkable discoveries. 

8'LM.rcAAC-ltl 
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PRESIDENT WILLIAM J. CLINTON '91 ~ "'}. 

SECOND SESSION 
EARLY CHILDHOOD AND DEVELOPMENT CONFERENCE 

CONCLUDING TALKING POINTS 
APRIL 17, 1997 

Thank You: The First Lady, the Vice President, Mrs. Gore, Gov. Miller, Mr. Arnold 
Langbo, Dr. Gloria Rodriguez, Ms. Sheila Amaning, Police Chief Melvin Wearing, Ms. Harriet 
Meyer, and Mr. Rob Reiner. 

It's time to leave this table and carry on the mission of enhancing the development 
of our children. It is up to us to expand upon the work that doctors, scientists and social 
workers in this field have devoted their lives to. We must educate parents, because above all it's 
parents who raise children; we must encourage our teachers 0 implement the fmdings and 
practices discussed here today; we must chal en e our co ·ties to share the responsibility 
and provide the tools to support parents and enhance early c ildhood development. 

This conference has laid out the necessary pieces or improving the well being of our 
children. •. and the picture that will emerge from our ork is one that will include a 
brighter future for every American child. I thank all of ou for being a part of this conference 
-- truly a first of its kind. 
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. SUBJECT: White House Conference on Early Childhood Development and Learning 

As you know, on Thursday, Aprill7, you and the First Lady will host the White House 
Conference on Early Childhood Development and Learning: What New Research on the Brain 
Tells Us About Our Youngest Children. This memorandum provides an overview of the 
Conference, as well as summarizing recommended policy announcements. 

Conference Overview 

The Conference will spotlight new scientific fmdings about how children develop, and 
explore how we can make the most of this infonnation to give children what they need to thrive. 
The Conference will provide an opportunity to showcase what your Administration already has 
accomplished in this area, such as increasing investments in scientific research and creating or 
improving programs like Early Head Start and WIC. 

The Conference will consist of two roundtable discussions, one in the morning and one in 
the afternoon, with a luncheon in the State Dining Room (optional for you) in between the two. 

Morning session: You and the First Lady will make remarks to open the Conference. 
Yours will discuss the importance of the issue to be addressed, note past Administration 
accomplishments in the area, and discuss new initiatives, principally for improving child care 
and children's health (detailed below). 

A panel of experts will then present an overview of the emerging knowledge, gained from 
neuroscience and behavioral science, on early childhood development. Dr. David Hamburg, 
President of the Carnegie Corporation, will moderate brief presentations by: 

• Dr. Donald Cohen, Director of the Yale Child Study Center, who will discuss what the 
behavior of children shows about their cognitive, emotional, and social development; 

• Dr. Carla Shatz, a neuroscientist at the University of California, Berkeley, who will 
explain how children's brains develop in the earliest years of life; and 



• Dr. Patricia Kuhl, Chair of the Department of Speech and Hearing Sciences at the 
University of Washington, who will discuss how children learn language. 

Following these presentations, three more experts will join the panel to discuss what the 
scientific research suggests about protecting children's health and providing good child care: 

• Dr. Ezra Davidson, Drew University of Medicine, who can address the importance of 
prenatal and perinatal services; 
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• Dr. T. Berry Brazelton, Harvard University, who can discuss the pediatrician's role in 
early childhood development; and 

• Dr. Deborah Phillips, Institute of Medicine, who can address how child care can affect 
early development. 

These experts also will respond to a series of questions posed by the First Lady and Mrs. Gore. 
Some of these questions will come from a poll conducted by Hart Research for Zero to Three (an 
early development advocacy group) that tried to discover what parents most want to know about 
early childhood development. Other questions will tackle the tough issues raised by the new 
research -- for example, "does this research mean that women should not work outside the 
home?" or "does this research suggest that adopting an older child is a bad idea?" 

Afternoon Session: The purpose of the afternoon session is to highlight model efforts 
that communities are undertaking to support parents and enhance early childhood development. 
This panel will be action-oriented and will give you an opportunity to highlight Administration 
accomplishments and initiatives. Participants in the discussion will include: 

• Dr. Gloria Rodriguez, Avance Family Support Program, San Antonio, TX. 
A vance is a widely acclaimed family support and education program serving 
predominantly Hispanic communities. 

• Harriet Meyer, Ounce of Prevention, Chicago, IL. 
Ounce of Prevention is a statewide program in Illinois that develops innovative early 
childhood programs and runs model Early Head Start and child care programs. 

• Melvin Wearing, Chief of Police, New Haven, CT. 
Wearing will discuss a pioneering initiative that trains community police officers to use 
child development principles in their work. 

• Arnold Langbo, The Kellogg Company CEO, Battle Creek, MI. 
Kellogg launched a community-wide effort last fall to provide practical early brain 
development information to every Battle Creek parent and caregiver. 
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• Rob Reiner, CastieRock Entertainment, Los Angeles, CA. 
Reiner will discuss the "I Am Your Child" campaign launched this month and the 
media's role in making early childhood development information available. 

• Governor Bob Miller, Nevada, Co-chair of the NGA Children's Task Force. 
Miller will discuss what States are doing to enhance early childhood development. 

3 

Satellite Sites: The morning session of the Conference will be transmitted to at least 53 
satellite sites -- mostly universities and hospitals -- in about 30 states and all 10 federal regions. 
(Fifty-three is the current number; there will probably be more.) In almost all of these sites, local 
organizers will put on programs of their own to follow the morning session and will report back 
to you on their proceedings and recommendations. Cabinet Affairs is encouraging subcabinet 
officials to attend and speak at these satellite conferences. In addition, regional administrators 
from HHS, USDA, EPA, Education, and GSA are taking an active role in the satellite sessions. 

Report of Proceedings: We are currently making arrangements for an official conference 
report, to be issued in early June. The report, in addition to providing a summary of the 
conference proceedings, will serve as a resource guide and learning tool for parents and child 
care providers. We expect to print 250,000 copies and distribute them through departmental 
programs, such as Head Start and Even Start, and to individuals who request information about 
the Conference. 

Pre-Conference Policy Initiatives 

We would like to make three announcements prior to the Conference, in order to lay the 
groundwork for the Conference's discussion of ways to enhance early childhood development. 

FMLA Expansion for Federal Employees: In your April 12 radio address, you will 
introduce the themes of the Conference and then direct heads of executive departments and 
agencies to expand family and medical leave for federal employees in the ways proposed in your 
legislation. This action would allow federal employees 24 hours of unpaid leave each year to 
participate in activities relating to school and child care, children's health care, and (unrelated to 
the Conference) elderly relatives' health needs. You will stress in your radio address how such 
family-friendly policies can support parents with young children. 

Prescription for Reading: On April 16, the First Lady (and perhaps you, depending on 
the status of budget negotiations) will announce an initiative to encourage pediatricians to 
"prescribe" that parents read to their children. As part of this initiative, the American Academy 
of Pediatrics will announce that prescribing reading to infants and toddlers should be part of 
standard pediatric care. In addition, several book companies have committed to donating c; 
hundreds of thousands of books for distribution to children through community health centers }If 

T,,,,,h,,,, portion ofth, Amori"" Read, prog,,,,,,. -1. r · 
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Executive Order on Environmental Health and Safety Risks: You currently have 
under consideration a proposed Executive Order that would require agencies to consider and 
explain the effects of certain major rules on children. This order, if you decide to approve it, 
would serve as an excellent lead-in to the Conference, and we recommend issuing it on April 16. 
The order gives ineaning and effect to your Administration's commitment to protect children in 
making regulatory decisions. 

Conference Policy Announcements 

The biggest news from the Conference should be the Conference itself -- that you and the 
First Lady hosted a day-long meeting on this subject and that scientists, community leaders, 
parents, and other experts communicated ideas and infonnation on this issue to each other and 
the American public. The Conference also should provide a vehicle toremind everyone of your 
Administration's accomplishments in this area, such as increasing funding for research related to 
children, expanding and improving Head Start and creating the Early Head Start Program, raising 
childhood immunization rates to an all-time high, and launching a major new effort to eliminate 
childhood lead poisoning. 

In addition, the Conference -- especially your opening remarks -- will give you an 
opportunity to discuss new and pending policy initiatives that show a continuing commitment to 
this set of issues. We recommend that your comments focus principally, but not exclusively, on 
child care and children's health and that you make the announcements discussed below. 

Child Care: Child care experts believe the Defense Department's child care system is 
now the best in the country and possibly the world (in large part because of legislation enacted in 
the late 1980s). DoD child care is characterized by: high standards, including a high percentage 
of accredited centers; a strong enforcement system with four unannounced annual inspections 
and a 1-800 hot line for parents to report concerns; a wage structure that is tied to training and an 
"up or out" personnel policy requiring completion of training requirements; relatively generous 
wages and benefits, which reduce staff turnover; a system of linking up individual home care 
providers to give them needed support; and sufficient funding to make quality child care 
affordable (though there still are waiting lists). 

V We recommend you hold up the DoD child care system as a model for the nation and 
issue an executive memorandum directing the Secretary of Defense to use the Department's 

~
'\. .I resources and expertise to improve child care across the nation. In particular, you would direct 
, \,?-that (1) military bases partner with state and county governments to provide on-the-job training 

7k I .., in child care to welfare recipients; (2) each military child development center partner with a 
v ~ civilian child care center and work with it to improve quality; (3) DoD establish regional "Child 
~ Care Masters Programs" that civilian child care managers could attend for two weeks to learn 

best practices; (4) DoD publicize its model designs for child care facilities and playgrounds; and 
(5) DoD issue benchmarks in the areas of standards, enforcement, compensation, and cost against 
which civilian child care programs could evaluate themselves. Most civilian child care systems 
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will come up short against DoD's benchmarks, particularly in terms of compensation and 
affordability, but such a comparison might help build public support for greater investment in 
child care. DoD fully supports the idea of issuing such a directive. 
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You also might want to float some trial balloons on more ambitious -- and costly -
proposals. For example, some have suggested making the Child and Dependent Tax Care Credit 
refundable (at a cost of $2-4 billion), so that families with little or no income can benefit from it. 
The Blue Dog budget makes the credit refundable, but pays for it by eliminating the tax benefit 

~
or families with incomes over $100,000. Another legislative proposal would provide a tax 

credit to private companies and institutions to encourage them to build quality child-care centers 
on-site. Given our budget, you cannot endorse any of these proposals, but you might want to use 
this opportunity to suggest your openness to further discussion of such legislation. 

Children's Health Initiative: We also recommend that you discuss in your opening 
remarks the importance of insurance coverage for children's health and development, 
highlighting the Children's Health Initiative in your 1998 budget proposal. Your proposal will 
extend coverage to up to 5 million uninsured children by the year 2000. You can announce at the 
Conference that the deans of academic medical centers -- important legitimators within the 
medical community -- have endorsed your proposal. 

We are also planning a follow-up children's health event, where you will release a study 
showing the links between insurance coverage, health status and development and leaming for 
children from 0 to 18 years old and talk in more detail about your health proposal. Either at the 
follow-up event or at the Conference itself, you can announce a project by Kaiser Pernianente to 
spend $100 million over the next 5 years to provide health insurance to uninsured children. 

Child Victims of Violence Initiative. You can announce that the Department of Justice 
-V ~ill establish, with FY 97 discretionary funding, a Child Victims of Violence Initiative through 
IV the Yale, New Haven Child Development-Community Policing Program. This program, which 

Chief Wearing will speak about, trains police officers in child development, so that they can 
better respond to situations arising in the field. The new initiative will extend the program to 
other sites and also broaden it to include people other than police officers -- such as prosecutors, 
probation and parole officers, and mental health professionals -- whose work would benefit from 
knowing about early child development. 

Head Start Funding: You can announce the launch of a new competition for Early Head 
Start grants, which will highlight this Administration's creation of the program. 

America Reads Early Childhood Kits: You can announce the release of the America 
Reads Early Childhood Kits for Families and Caregivers. The kits include a developmental 
growth chart and suggestions about developmentally appropriate activities for children ages 0 to 
5. Everyone who looks at these kits loves them. The kits will be distributed to early childhood 
programs across the nation and to individuals who call the Department of Education's 1-800 line. 



PRESIDENT CLINTON ASKS THE DEFENSE DEPARTMENT 
TO SHARE EXPERTISE FROM THE MILITARY CIDLD CARE SYSTEM 

We now know that children's earliest experiences, including those in child care, have significant 
effects on learning and development. I believe we all have a role to play in making sure that all of 
our children have a strong and healthy start in life. 

-President Bill Clinton, 4117/97 

Today, the President urged the Secretary of the Department of Defense to use the military's 
expertise to improve child care across the nation. 

Building on Success: Learning from the Military. 
Child care experts believe that the military child care system is now the best in the country. Military 
child care programs serve the families of men and women in the United States armed forces and the 
civilian employees of the Department of Defense. In developing its child care system, the 
Department of Defense has learned how to make a difference in the day to day lives of children. 
The military child care system is noted for: (1) high quality standards, including a high percentage 
of accredited centers; (2) a strong enforcement and oversight system with four annual unannounced 
inspections and a 1-800 hot line for parents to report concerns; (3) mandatory training for child care 
providers; (4) relatively generous wages and benefits tied to continued training and education; (5) a 
system of linking up and providing needed support to individual home care providers; and (6) 
sufficient funding to make quality child care affordable. 

Leading the Nation in Child Care Accreditation. 
Most notably, the Defense Department today leads the nation in achieving child care accreditation: 
72% of all of its child care programs have been accredited, compared to 5% nationally. Most of the 
Department's success in meeting accreditation standards has come recently: the National Association 
for the Education of Young Children has accredited 337 of military child care facilities today, as 
compared to 55 in 1992. 

A Challenge to the Defense Department. 
The President issued an executive memorandum to the Secretary of Defense, directing him to use the 
Department's expertise to improve child care in communities across the nation. The memorandum 
urges the Department to consider: (1) creating partnerships with civilian child care centers in the 
community to help them improve quality; (2) providing training courses for civilian child care 
providers; (3) sharing the materials and models used by the military for worker training, 
accreditation and evaluation, facility design, financing and other ingredients of their success; and (4) 
working with States and local governments to enable military child care facilities to serve as training 
locations for welfare recipients moving from welfare to work. 
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THE CLINTON ADMINISTRATION'S RECORD ON CmLD CARE AND HEAD START 

Since 1993, the President and the First Lady have worked to expand access to quality child care. With 
increased funding for Head Start and other child care programs, a new focus on children age zero to 
three, and new partnerships with states and the private sector, the Clinton Administration has worked to 
help parents improve their children's development and learning. 

Expanding and Improving Head Start 

Providing An "Early Head Start" to Children Zero to Three The Early Head Start program, created in 
1994, provides early, continuous and comprehensive child development and family support services for 
low-income families with children ages zero to three and pregnant women. Designed as a major 
expansion of Head Start's traditional program for three to five-year-olds, the program promotes the 
physical, cognitive, social and emotional growth of infants and toddlers to prepare them for a lifetime 
of learning and development. 

Currently there are 143 Early Head Start programs in 44 states, the District of Columbia and Puerto 
Rico, serving over 23,000 children and families. Today, the First Lady announced the availability of 
approximately $26 million for new Early Head Start grants, which will increase the 1997 enrollment to 
27,000 children and families. When combined with the funds requested in the President'S Fiscal Year 
1998 budget, 35,000 children and families will be served by Early Head Start, an increase of 
approximately 50% from FY 1996. 

Working With Other Partners Last month HHS announced that Head Start expansion funds will be 
used for the first time to build partnerships with child care providers to deliver full-day and full-year 
Head Start services. Through these new expansion grants, Head Start and child care agencies will 
combine staff and funds to provide high quality services. Children will stay in one place all day, rather 
than attending Head Start for half a day and then moving to child care for the remainder of the day. In 
addition, the expansion funds will provide for increased Head Start slots for children. By the end of FY 
1997. some 800,000 children are expected to be enrolled in Head Start, an increase of 50,000 from the 
beginning of the fiscal year 

Improving Performance Standards In November 1996, HHS published revised Head Start Program 
Performance Standards, developed with the consultation of thousands in the child development. family 
support and health fields, that improve on the program's existing quality standards. These revised, more 
user-friendly standards remove rigid and prescriptive requirements, integrate infants and toddlers into 
the Head Start program, promote collaboration with other community programs, and draw on medical 
expertise. 

Increasing the Federal Investment in Child Care 

Under the Clinton Administration. funding for Head Start has grown $1.8 billion over the past five 
years, from $2.2 billion in FY 1992 to nearly $4 billion in FY 1997, an increase of more than 80 
percent. These additional funds have enabled Head Start to serve 180,000 more children and their 
families, enhance the quality of Head Start services, and improve program research - with the goal of 
expanding Head Start to serve over one million children by the year 2002. 

At the President's insistence, the new welfare reform legislation also increases child care funding by 
nearly $4 billion over 6 years, allowing more single mothers to leave welfare for work. The fiscal year 
1997 funds alone provide up to $2.9 billion to states, a significant increase over the estimated 1996 level 
of $2.35 billion. 
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Giving Parents Access To Health and Safe Child Care 

In May 1995. HHS launched the Healthy Child Care America Campaign to promote partnerships 
between child care and health agencies to ensure that children in child care are in safe and healthy 
environments and receive the health services they need. The American Academy of Pediatrics has 
recently joined the campaign to provide technical assistance and to encourage health professionals 
involvement in child care programs. 

141003 

To support the Campaign, in October 1996, HHS made available $2.5 million in grants to States and 
Territories to support and encourage the development of statewide strategies and planning for healthy, safe 
child care programs. Forty six states have now launched Healthy Child Care America Campaigns at the 
stare andlor community levels. 

In 1994, HHS launched the National Child Care Information Center to help providers start up child care 
centers; assist parents in locating child care in their communities, and give researchers and policy 
makers access to statistical information about child care. HHS also provides important technical 
assistance to improve and expand the child care delivery systems of states, tribes and territories for low
income families through the Child Care Technical Assistance Project. 

Facts and Figures 

The Need for Child Care (Source: Census Bureau) 

• In 1993, there were approximately 9.9 million children under age five who were in need of child 
care while their mothers were working. 

• Of those children. 31.1 percent received care in organized child care facilities, up from 23 percent 
in 1991. 

Funding for Child Care 

• Since 1993, federal direct assistance for child care (discretionary spending and the Child Care 
Development Fund) has increased by more than $1 billion. 

• The newly established Child Care Development Fund authorized by the welfare reform law, has 
made available $2.9 billion to states to assist families moving from welfare to work. 

• The President's FY 1998 budget request includes a $144 million increase in federal child care 
funding. 
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Fact Sheet 

Early Head Start 

At the White House Conference on Early Childhood Developmenr and Learning. the 
Clinton Administration announced that nearly $26 million will be available for an open 
competition to local public or private non-profit agencies to serve more irifanrs and toddlers in 
the Early Head Start program. This will increase the 1997 enrollment in Early Head Start to 
27,000 children and families. When combined with the funds requested in the President's 
Fiscal Year 1998 budget, 35,000 children and families will be served by Early Head Start, an 
increase of approximately 50% from FY 1996. 

In recognition of the powerful research evidence that the period from birth to age three 
is critical to healthy growth and development and to later success in school and in Ufe, the 
1994 Head Start Reauthorization, with leadership from President Clinton and bipartisan 
support in Congress, established a new program for low-income pregnant women and families 
with infants and toddlers. 

The purpose of this program is to: 

enhance children's physical, social, emotional and cognitive development; 
enable parents to be better caregivers of and teachers to their children; and 
help parents meet their own goals, including that of economic independence. 

Either directly or through referrals, the program provides early, continuous, intensive 
and comprehensive child development and family support services to low-income families with 
children under the age of three. Projects must coordinate with local Head Start programs to 
ensure continuity of services for children and families. Depending on family and community 
needs, programs have a broad range of flexibility in how they provide these services. 

Early Head Start was designed with the advice of the Advisory Committee on Services 
to Families with Infants and Toddlers. Established by the Secretary of the Department of 
Health and Human Services, the Committee consisted of the leading academic and 
programmatic experts in early childhood development, health and family support. Early Head 
Start builds upon both the latest research and the experiences of such pioneering initiatives as 
the Parent and Child Centers and the Comprehensive Child Development Program. 

Based on this expert guidance, Early Head Start focuses on four cornerstones essential 
to quality programs: child development, family development, community building and staff 
development. 

The services provided by Early Head Start programs are designed to reinforce and 
respond to the unique strengths and needs of each child and family. Services include the 
following: 

quality early education in and out of the home; 
home visits, especially for families with newborns and other infants; 
parent education, including parent-child activities; 
comprehensive health services, including services to women before, during 
and after pregnancy; 
nutrition; and 
ongoing support for parents through case management and peer support 
groups. 

141004 
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Currently, 143 programs are serving children and their families in both urban and rural 
settings in 44 states, the District of Columbia, Puerto ~ico and tribal cOnuIlunities in Alaska, 
Idaho, Minnesota, North Dakota, Oklahoma and Washington. Migrant programs serve 
families in Texas and on the East coast. Program sponsors include Head Start grantees, school 
systems, universities, colleges, community mental health centers, city and county 
governments, Indian Tribes, Community Action Agencies, child care programs and other non
profit agencies. Among the models funded are programs that emphasize center-based and 
home-based child care and home visiting. 

Last year, HHS issued the first comprehensive revision of the Head Start Performance 
Standards in over 20 years. For the tirst time, specific provisions were added to enhance and 
protect the health (including the mental health) and safety of pregnant women, infants and 
toddlers. These standards also include requirements for infant-toddler child development and 
family services, staff and community development. 

HHS monitors the operation of the new programs, provides training and technical 
assistance tailored to their needs. It is also measuring the effectiveness of the programs 
through a rigorous experimental evaluation. Seventeen cooperative agreements have also been 
awarded to conduct local research studies on outcomes for children and families in Early Head 
Start. 

The program is funded by a percentage of the total appropriation to the Head Start 
program. The percentage started at 3 percent in FY95 and increases to 5 percent in FY98. 
The FY97 funding level is $159 million which would increase, with the President's request, to 
$215 million in FY98. 

Today's announcement of the availability of $26 million represents $11.6 million from 
the FY 1997 increase to the Head Srart program and $14.2 million in funds from Parent Child 
Centers and Comprehensive Child Development Programs. Those two programs are being 
phased-Out and the funds reinvested in the new Early Head Start program. 

I4J 005 
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approving the proposed Executive Order'" . protect I ""-1 
children from environmental health and safety risks. The Executive Order currently is I 
scheduled for announcement by the Vice President on Monday, April 21. 
. oi{t.J..<I 

aru~Hs-ffiJj:lfl€~fig"iht~trnldm~:gttlatilOfts.... to make this pro vis . less burdensome. White 
House revised the language according to your su stion, and the revised portion of 
the text is attached with changes indicated. You sho know that your changes were 
extremely well-received by the agencies, and e helped assuage remaining concerns about 
implementation of this provision. 

Second, you asked w er the Vice President's office had reviewed and is supporting 
o report that the Vice President strongly supports the order a~ 

~~~~~~~~~.~~~~~ ~ 

the proposed changes are satisfactory to you, we will proceed with issuance of the 
tive Order. 

ATTACHMENTS 
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Prescription for Reading 

The White House Conference on Early Childhood Development will discuss what parents can do 
to enrich their child's development, and even to help a child's brain to grow. One of those things 
is reading to children, beginning when they are just infants. Yet, today less than half of parents 
read to their infants and toddlers. Pediatricians know the importance of reading and see children 
regularly with the parents beginning at birth and are therefore in a unique position to "prescribe" 
reading to infants and toddlers. Pediatricians in over 80 sites around the country are already 
prescribing reading to infants and toddlers and handing books to young children when they come 
for their check-ups. 

The President could announce that the American Academy of Pediatrics is making prescribing 
reading to infants and toddlers part of standard pediatric care and medical education, and the 
President could set a goal of ensuring that every child under age 5 is read to regularly by the year 
2000 and ensuring that children have books in their homes [OR of all doctors prescribing reading 
to young children and providing needy children with a book when they visit the doctor]. 
Consitent with the President's America Reads Challenge, the President could challenge 
communities across the nation to come together to tutor children in elementary school, to 
encourage parents and caregivers to read to their infants and toddlers, to ensure that children 
have books at home, and to help parents who want to improve their own reading skills. 

The President could announce commitments towards achieving the goals of helping parents be 
their children's first teachers by Scholastic Books, First Book, Reach Out and Read, the 
Academy of Pediatrics, children's hospitals, community health centers, and libraries. These 
organizations have come together to train doctors to prescribe reading and give needy children 
books when they visit the doctor. The President could announce that these groups have already 
secured commitments of over 300,000 books for doctors at each ofthe 950 community health 
centers across the nation to prescribe reading and provide children with books when they visit the 
doctor. Specifically: 

• Scholastic Books, First Book and Random House are commiting 260,000 books, and 
Scholastic will donate more books as others commit funds for this effort. [200,000 of 
these books are a subset of the 1 million books donated to America Reads.] 

• The National Association of Community Health Centers' 950 members will implement 
Reach Out and Read programs, reaching 1 million children and parents. 

• Reach Out and Read will train 10,000 pediatricians to set up programs in their office in 
which doctors prescribe reading, volunteers read to children in the waiting rooms, and 
doctors prescribe reading to young children and give needy children a book at the end of 
the examination. 

• The National Association of Children's Hospitals will encourage more of its member 
hospitals to establish this program in their clinics and will serve as training sites for 
pediatricians in their communities. 
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Pauline M. Abernathy 

.04/1119710:28:30 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Prescription for reading event meeting at 3:30 pm today 

There will be the first event meeting today at 3:30 pm in room 100 on the First Lady's Wednesday 
morning event announcing a national effort to prescribe reading to young children and ensure that 
child,Len who come to the doctor have access to books. The POTUS will attend the event if the 
budget negotiations don't stop him. 

Please attend as appropriate. 

John Funderburke is the scheduler for this event but is out of the office until Monday. 

Message Sent To: 

Brenda B. Costelio/WHO/EOP 
June Shih/WHO/EOP 
Alison Muscatine/WHO/EOP 
David Shipley/WHO/EOP 
Steven A. Cohen/WHO/EOP 
Marsha E. Berry/WHO/EOP 
Katharine Button/WHO/EOP 
Nicole R. Rabner/WHO/EOP 
Barbara D. Woolley/WHO/EOP 
Christa Robinson/OPD/EOP 
William R. Kincaid/OPD/EOP 
Tracy B. LaBrecque/WHO/EOP 
Michael Cohen/OPD/EOP 
Ann T. Eder/WHO/EOP 
Elena Kagan/OPD/EOP 
Laura Emmett/WHO/EOP 
Jennifer L. Klein/OPD/EOP 
Emily Bromberg/WHO/EOP 
Suzanne Dale/WHO/EOP 
Evan Ryan/WHO/EOP 
Patricia Solis-Doyle/WHO/EOP 
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THE WHITE HOUSE 

WASHINGTON 

April 11, 1997 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

Bruce Reed 
Melanne Verveer 
Elena Kagan 

White House Conference on Early Childhood Development and Learning 

As you know, on Thursday, April 17, you and the First Lady will host the White House 
Conference on Early Childhood Development and Learning: What New Research on the Brain 
Tells Us About Our Youngest Children. This memorandum provides an overview of the 
Conference, as well as summarizing recommended policy announcements. 

Conference Overview 

The Conference will spotlight new scientific findings about how children develop, and 
explore how we can make the most of this information to give children what they need to thrive. 
The Conference will provide an opportunity to showcase what your Administration already has 
accomplished in this area, such as increasing investments in scientific research and creating or 
improving programs like Early Head Start and WIC. 

The Conference will consist of two roundtable discussions, one in the morning and onein 
the afternoon, with a luncheon in the State Dining Room (optional for you) in between the two. 

Morning session: You and the First Lady will make remarks to open the Conference. 
Yours will discuss the importance of the issue to be addressed, note past Administration 
accomplishments in the area, and discuss new initiatives, principally for improving child care 
and children's health (detailed below). 

A panel of experts will then present an overview of the emerging knowledge, gained from 
neuroscience and behavioral science, on early childhood development. Dr. David Hamburg, 
President of the Carnegie Corporation, will moderate brief presentations by: 

• Dr. Donald Cohen, Director of the Yale Child Study Center, who will discuss what the 
behavior of children shows about their cognitive, emotional, and social development; 

• Dr. Carla Shatz, a neuroscientist at the University of California, Berkeley, who will 
explain how children's brains develop in the earliest years of life; and 
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• Dr. Patricia Kuhl, Chair of the Department of Speech and Hearing Sciences at the 
University of Washington, who will discuss how children learn language. 

Following these presentations, three more experts will join the panel to discuss what the 
scientific research suggests about protecting children's health and providing good child care: 

• Dr. Ezra Davidson, Drew University of Medicine, who can address the importance of 
prenatal and perinatal services; 

2 

• Dr. T. Berry Brazelton, Harvard University, who can discuss the pediatrician's role in 
early childhood development; and 

• Dr. Deborah Phillips, Institute of Medicine, who can address how child care can affect 
early development. 

These experts also will respond to a series of questions posed by the First Lady and Mrs. Gore. 
Some of these questions will come from a poll conducted by Hart Research for Zero to Three (an 
early development advocacy group) that tried to discover what parents most want to know about 
early childhood development. Other questions will tackle the tough issues raised by the new 
research -- for example, "does this research mean that women should not work outside the 
home?" or "does this research suggest that adopting an older child is a bad idea?" 

Afternoon Session: The purpose of the afternoon session is to highlight model efforts 
that communities are undertaking to support parents and enhance early childhood development. 
This panel will be action-oriented and will give you an opportunity to highlight Administration 
accomplishments and initiatives. Participants in the discussion will include: 

• Dr. Gloria Rodriguez, Avance Family Support Program, San Antonio, TX. 
Avance is a widely acclaimed family support and education program serving 
predominantly Hispanic communities. 

• Harriet Meyer, Ounce of Prevention, Chicago, IL. 
Ounce of Prevention is a statewide program in Illinois that develops innovative early 
childhood programs and runs model Early Head Start and child care programs. 

• Melvin Wearing, Chief of Police, New Haven, CT. 
Wearing will discuss a pioneering initiative that trains community police officers to use 
child development principles in their work. 

• Arnold Langbo, The Kellogg Company CEO, Battle Creek, ML 
Kellogg launched a community-wide effort last fall to provide practical early brain 
development information to every Battle Creek parent and caregiver. 
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• Rob Reiner, CastleRock Entertainment, Los Angeles, CA. 
Reiner will discuss the "I Am Your Child" campaign launched this month and the 
media's role in making early childhood development information available. 

• Governor Bob Miller, Nevada, Co-chair of the NGA Children's Task Force. 
Miller will discuss what States are doing to enhance early childhood development. 
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Satellite Sites: The morning session of the Conference will be transmitted to at least 53 
satellite sites -- mostly universities and hospitals -- in about 30 states and all 10 federal regions. 
(Fifty-three is the current number; there will probably be more.) In almost all of these sites, local 
organizers will put on programs of their own to follow the morning session and will report back 
to you on their proceedings and recommendations. Cabinet Affairs is encouraging subcabinet 
officials to attend and speak at these satellite conferences. In addition, regional administrators 
from HHS, USDA, EPA, Education, and GSA are taking an active role in the satellite sessions. 

Report of Proceedings: We are currently making arrangements for an official conference 
report, to be issued in early June. The report, in addition to providing a summary of the 
conference proceedings, will serve as a resource guide and learning tool for parents and child 
care providers. We expect to print 250,000 copies and distribute them through departmental 
programs, such as Head Start and Even Start, and to individuals who request information about 
the Conference. 

Pre-Conference Policy Initiatives 

We would like to make three announcements prior to the Conference, in order to lay the 
groundwork for the Conference's discussion of ways to enhance early childhood development. 

FMLA Expansion for Federal Employees: In your April 12 radio address, you will 
introduce the themes of the Conference and then direct heads of executive departments and 
agencies to expand family and medical leave for federal employees in the ways proposed in your 
legislation. This action would allow federal employees 24 hours of unpaid leave each year to 
participate in activities relating to school and child care, children's health care, and (unrelated to 
the Conference) elderly relatives' health needs. You will stress in your radio address how such 
family-friendly policies can support parents with young children. 

Prescription for Reading: On April 16, the First Lady (and perhaps you, depending on 
the status of budget negotiations) will announce an initiative to encourage pediatricians to 
"prescribe" that parents read to their children. As part of this initiative, the American Academy 
of Pediatrics will announce that prescribing reading to infants and toddlers should be part of 
standard pediatric care. In addition, several book companies have committed to donating 
hundreds of thousands of books for distribution to children through community health centers 
and other medical offices across the nation. This initiative reinforces the Parents as First 
Teachers portion of the America Reads program. 
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Executive Order on Environmental Health and Safety Risks: You currently have 
under consideration a proposed Executive Order that would require agencies to consider and 
explain the effects of certain major rules on children. This order, if you decide to approve it, 
would serve as an excellent lead-in to the Conference, and we recommend issuing it on April 16. 
The order gives meaning and effect to your Administration's commitment to protect children in 
making regulatory decisions. 

Conference Policy Announcements 

The biggest news from the Conference should be the Conference itself -- that you and the 
First Lady hosted a day-long meeting on this subject and that scientists, community leaders, 
parents, and other experts communicated ideas and information on this issue to each other and 
the American public. The Conference also should provide a vehicle to remind everyone of your 
Administration's accomplishments in this area, such as increasing funding for research related to 
children, expanding and improving Head Start and creating the Early Head Start Program, raising 
childhood immunization rates to an all-time high, and launching a major new effort to eliminate 
childhood lead poisoning. 

In addition, the Conference -- especially your opening remarks -- will give you an 
opportunity to discuss new and pending policy initiatives that show a continuing commitment to 
this set of issues. We recommend that your comments focus principally, but not exclusively, on 
child care and children's health and that you make the announcements discussed below. 

Child Care: Child care experts believe the Defense Department's child care system is 
now the best in the country and possibly the world (in large part because of legislation enacted in 
the late I980s). DoD child care is characterized by: high standards, including a high percentage 
of accredited centers; a strong enforcement system with four unannounced annual inspections 
and a 1-800 hot line for parents to report concerns; a wage structure that is tied to training and an 
"up or out" personnel policy requiring completion of training requirements; relatively generous 
wages and benefits, which reduce staff turnover; a system oflinking up individual home care 
providers to give them needed support; and sufficient funding to make quality child care 
affordable (though there still are waiting lists). 

We recommend you hold up the DoD child care system as a model for the nation and 
issue an executive memorandum directing the Secretary of Defense to use the Department's 
resources and expertise to improve child care across the nation. In particular, you would direct 
that (1) military bases partner with state and county governments to provide on-the-job training 
in child care to welfare recipients; (2) each military child development center partner with a 
civilian child care center and work with it to improve quality; (3) DoD establish regional "Child 
Care Masters Programs" that civilian child care managers could attend for two weeks to learn 
best practices; (4) DoD publicize its model designs for child care facilities and playgrounds; and 
(5) DoD issue benchmarks in the areas of standards, enforcement, compensation, and cost against 
which civilian child care programs could evaluate themselves. Most civilian child care systems 



will come up short against DoD's benchmarks, particularly in terms of compensation and 
affordability, but such a comparison might help build public support for greater investment in 
child care. DoD fully supports the idea of issuing such a directive. 
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You also might want to float some trial balloons on more ambitious -- and costly -
proposals. For example, some have suggested making the Child and Dependent Tax Care Credit 
refundable (at a cost of $2-4 billion), so that families with little or no income can benefit from it. 
The Blue Dog budget makes the credit refundable, but pays for it by eliminating the tax benefit 
for families with incomes over $100,000. Another legislative proposal would provide a tax 
credit to private companies and institutions to encourage them to build quality child-care centers 
on-site. Given our budget, you cannot endorse any of these proposals, but you might want to use 
this opportunity to suggest your openness to further discussion of such legislation. 

Children's Health Initiative: We also recommend that you discuss in your opening 
remarks the importance of insurance coverage for children's health and development, 
highlighting the Children's Health Initiative in your 1998 budget proposal. Your proposal will 
extend coverage to up to 5 million uninsured children by the year 2000. You carl announce at the 
Conference that the deans of academic medical centers -- important legitimators within the 
medical community -- have endorsed your proposal. 

We are also planning a follow-up children's health event, where you will release a study 
showing the links between insurance coverage, health status and development and learning for 
children from 0 to 18 years old and talk in more detail about your health proposal. Either at the 
follow-up event or at the Conference itself, you can announce a project by Kaiser Perrnanente to 
spend $100 million over the next 5 years to provide health insurance to uninsured children. 

Child Victims of Violence Initiative. You can announce that the Department of Justice 
will establish, with FY 97 discretionary funding, a Child Victims of Violence Initiative through 
the Yale, New Haven Child Development-Community Policing Program. This program, which 
Chief Wearing will speak about, trains police officers in child development, so that they can 
better respond to situations arising in the. field. The new initiative will extend the program to 
other sites and also broaden it to include people other than police officers -- such as prosecutors, 
probation and parole officers, and mental health professionals -- whose work would benefit from 
knowing about early child development. 

Head Start Funding: You can announce the launch of a new competition for Early Head 
Start grants, which will highlight this Administration's creation of the program. 

America Reads Early Childhood Kits: You can announce the release of the America 
Reads Early Childhood Kits for Families and Caregivers. The kits include a developmental 
growth chart and suggestions about developmentally appropriate activities for children ages 0 to 
5. Everyone who looks at these kits loves them. The kits will be distributed to early childhood 
programs across the nation and to individuals who call the Department of Education's 1-800 line. 
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u.s. Department or Justice 

Offiee of Justice Ptogtarns 

Office of Juve,ule JlIStice and 
DeltnCJUenC)l Prevenrton 

IIWIIi"grim. D.C 10$3/ 

Memorandum 

To: 

From: 

Re: 

Summary 

Elena~ 

Shay Bil&tc~ 

Child Victims of Yiol enee Initiatiye .'. 

April 10, 19~7 

Through a pa:rtnerslllp between the Office of Juvenile Justice and Delinquency prevention, 
Violence Against Women Grants Office, and Of nee for Victims of Crime, the Department of 
Justice will allocate $700~OOO ofFY 97 discretionary funding to establish a Child Victims of 
Violence initiative through the Yale. New Haven Child Development.Community Policing 
program. 

Children Exposed to Violenl:l: 

Throughout America, millions of children are exposed to violence at home, in their 
neighborhoOds, and in their schoob. In a study conducted at Boston City Hospital. lout of 
every 10 children seen in their primary care clinic had witnessed a shooting Or stabbing before 
the age of 6 - 50 percent in the home and SO percent in the streets. The average age of these 

. children was 2.7 years. ~ 

\ 

Children's exposure to vlolenee and maltreatment is signifiCantly associated with increased 
depre~on, anxiety, post;traumatic stress, anger, greater alcohol and drug a.buse. and lower 
academic achievement_ It shapes how they remember, learn and feel. In addition. children who 

. experience violence either as victims or as witnesses are at increased risk ofbeeoming violent 
themselves. These dange~ are greatest for the yOWlgest children who depend almost completely 
on their p~ts and care -givers to protect them from trauma. . 
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The majority of children who are exposed to violence are not treated. AcCording to the National 
Advisory Board on Chil4 Abuse and Neglect. over 90 ~nt of children who lie eXposlI!d to . 
chilcl abuse and neglect do not get the services they need;· and too often, victims services in 
domestic violence and criminal investigations foc:us on the aduh victim rather than the child. 
The Department of Justice Child VictimS a/Violence Initiative 'Will ensure that the silent victims 
of crime and violence ate helped. 

ActX)rding to the recom.mendations of a consenSus of professionals in the field, child 
de<Jelopment theory, experience and evaluatiom from psychoanalytic and psychodynamic 
interventions with children, what children need when they are exposed to violence is 
comprehensive mental health services to help them process the violence; a sustained relationship 
with a caring. pro-social)adult rol~ model; protection from further risk of harm; and legal 
interVention. . 

The Child Developmerit - Community Policing Pro¢'m 

The Child Devc1opment~Community Policing Program. Wtiatcd in 1991 tbiougb an innovative 
partnership between the New Haven Department of Police Services. and the Child Study Center 
at the Yale University School of Medicine, addresses the psychological burdens on children. 
families and the broader, community of increasing levels of community violence. In FY 1995 
and FY 1996, 01JDP pr9vided $300,000 e~h year to the Child Study Center to replicate the 
model through training Qflaw enforcement and mental health providers in Buffalo, NY: 
Charlotte, NC; Nashvm~, TN; and Portland, OR. 

The program consists of interrelated training and consultation, including a child development 
fello'WShip for police supervisors; police fellowship for clinicians; seminars of child 
development, human functioning, and policing strategies; IS hour training course in child 
development for all n~ police officers; weekly collaborative meetings and case conferences that 
support institutional ch~ge5 in police practices; establishment of protocols for referral and 
consultation that insures that children receive the services they need. 

The CD-CP program has provided a wide range of coordinated police and clinical responses in 
the four sites, illcluding;;round.the.clock availability of consultation with a clinical professional 
and a police supervisorio patrol officers who assist children exposed to violence; ~ekly case 
conferences with police pfficers, educators. and child study center staff; OpeD police stations 
located in neighborhoods and accessible to residents for police and related serVices; community 
liaison and coordination of commWlity response; crisis respoILSe; clinical referral; interagency 
colla.boration; home-based follow-up; IIIld officer support and neighborhood foot patrols. In the 
CD-CP program's four ~ears of operation in the New Ha~en site, more than 450 children have 
been referred to the consultation service by officers in the, field. 
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. The CbUd Victims of VioleDce IDitiative 

In fiscal ye~ 19!n, the Oepill'tDienf of Justice will a11oca~e $700,000 of FY 97 clisCretiOJi~ 
funding (5300,000 from'OJiDP, $300,000 from VAWA, ~d S100.000 from avC) to establish a 
Child Viclims ofYiolenee Initiative that expand5 on the Child DeYelopment.Communlty Policing 
. program. The neW fundS will support the following actiYitieg~ 

• Nationwide intensive training and technicil.l assistance for law enforcement, prosecutors, 
mental health professionals, school peISonnel, and probation and parole officers to better 
respond to the needs of children eXposed to community violence including but not limited 
to family violence, gang violence, and abuse or neglect. This will be accomplished 
through the development of a training and technical assistance center in New Haven 
consisting of a team of expert practitioners who serve as trainers throUghOUl the country. 

• Expansion ofth~progiam sites from the original (our. Furore sites, the total number of 
whieh are yet to be determined, will be selected eqmpetitiveiy based upon each Site's 
capacity to establish a core police/mental health provider team concerned with child 
victimiZAtion. 

• Further research,! data coll~tion. analysis and evaluation of CD-CP in the program sites. 

• The developnien~ of a casebook for prectitioners which will detail intervention strategies 
and various aspe.:ts of the CD·CP collaborative pJ'Qcess. 

In addition, the Depanm'ent of Justice's COPS office wil!pubIish iriformatioil on the Child 
Vlclim of Violence Initidtive in the COPS Newslener and the Community Policing Consortium 
Newsletter·, a publicatioll that reaches over 17 tllousand police orgaruzations. Thi~ dissemination 
will supplement inform~tion Cin research, effective practif,es, Imd promising progIams that vroI be 
~ared by the Dc~artment of Justice with community bas.ed organizations and law enforcement 
via bulli:tins.fact sheetS!and a nationa1satellite teleconference. 

As a result of the Initiarive, those individuals responding to children in violent situatioIl.9. who 
are on call 24 hours a day, seVen days a week,will now have new partners. The nation.wide 
traintrig will give law enforcement, probation and parole oftieers, prosecutors. school personnel, 
mental health providers,;and Clinicians tools for collaborating in the rapid and effective response 
to children exposed to v~olence: 

i l 

• Education on ne~ds of children and the dangers of their c:...1losure to violence so mat they 
know how to respond to scenes of domestic and cOmrQ\Illity violence. 

, 
• Experience in pIQblern.solving so that they can ~ent crime and tni.uma before it 

, ''-happens. ' .:. 
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• Effective protocols and memoranda of wderstmding for working aerosssysteins so thil.t 
they ean in~enc early and effectively when trouble arises. 

• AC(:ess to the range of loeal service proViders and resources; including school=based, 
court-based and ~ospital-based victim services. 

• Increased likelihood of leveraging resources to expand services. 

• Coordination with victims assistance and victims 'compensation for children. 

In conclusion, the results of this exciting new Initiative will begin to bring to bear the resources 
ne~ to break the cycle of violence affecting our nation::;s youngest victims. 
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

FORCE MANAGEMENT 
POLICY 

Ms. Elena Kagan 

WASHINGTON, DC 20301-4000 0-,,",) 

~ ""-""--Co(. ~f~ 

APR 8 1997 

Deputy Assistant to the President 
for Domestic Policy 

Old Executive Office Building 
1600 Pennsylvania Avenue 
Washington, DC 10000 

Dear Ms. Kagan: 

The following is provided in response to your questions regarding the Department's 
efforts in child care for children zero to three. The Military Child Development Programs have 
attained a well-deserved reputation for being on the cutting edge of child care in America. We 
are proud of our systemic approach to the four components of military child care: child 
development centers, family child care, resource and referral and school-age care. Our 
commitment is to provide a quality experience for children regardless of setting. We strive to 
ensure equal treatment for all components especially family child care homes. We believe much 
of our success comes from our efforts to provide a variety of quality and affordable options for 
families rather than focus on centers only. It should be noted that we do not guarantee every 
family their first choice of child care options. Our goal is to provide at least one affordable child 
care option for every family that needs child care. It should also be noted that we view the 
appropriated fund support as a program subsidy not an individual family subsidy. Five key 
reasons for our success are: 

1. The DoD commitment to a prescribed level of funding for Child Development Programs. In 
military child development centers, there is a dollar for dollar match of appropriated funds to 
parent fees. In our family child care homes we provide indirect financial support through 
extensive equipment lending libraries, low or no cost insurance options and free training. In 
many instances we also provide direct cash subsidies for family child care providers to 
provide incentives to care for infants. This commitment of funds allows military programs to 
provide stimulating environments that are staffed with trained personnel and appropriately 
equipped both indoors and out. 

2. Strict oversight and accountability of programs, and adherence to standards including four 
comprehensive unannounced annual inspections for all facilities and programs; one by a 
representative of higher headquarters. There is mandatory correction of deficiencies within 
90 days or the program must either apply for a time restricted waiver with adequate 
compensatory measures or close. (As a result, facilities and programs are in good repair,. and 
there is high quality, institutional grade equipment that contributes to the cognitive . 
development of children). These inspections result in DoD certification of the program. 
Certification is closely monitored. Contributing to comprehensive program oversight is the 
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DoD "Hotline". It is well publicized and accessible world wide. Identified or anonymous 
callers can either report child abuse or safety violations at Military Child Development 
Programs or facility deficiencies. These reports are diligently tracked until a satisfaction is 
achieved. 

3. Wages and benefits that contribute to low stafftumover compared to the private sector. 
Military child development center caregiver wages and benefits average approximately $10 
per hour compared to the minimum wages in the civilian community. While most civilian 
child care centers offer few or no benefits to direct care staff, most military child care staff 
have a full range of benefits. As a result of wages and benefits, military caregivers tend to 
stay in our child care programs, and the result is that children have continuity of care so vital 
to their healthy development. 

4. Required basic training of caregiving staff which is tied to wages and an "up-or-out" 
caregiving personnel policy requiring the completion of training requirements. All training is 
competency based and caregivers who do not meet the performance requirements are not 
retained. 

5. Commitment for all military child development centers to meet national accreditation 
standards. The combination of the DoD certification and the national accreditation standards 
provides a comprehensive review of all center programs. 

As you are aware, Congress has asked DoD to report on the status of any initiatives which 
improve the Military Services Child Development Program so as to benefit civilian child care 
providers in communities in the vicinity of military installations. Although we have not 
completed the report, the Military Services have offered the following suggestions that could 
assist civilian child care programs: 

• Local military bases could partner with state and county efforts to provide employment 
opportunities for welfare recipients. Military programs could provide on-the-job-training 
opportunities, for recipients needing work experience and knowledge of child care program 
"best practices". Because the competency-based training programs are a key to the quality of 
military child care, they could serve as a source of training for civilians. As in the case of 
Quantico Marine Corps Base, VA., the county is paying the salaries of personnel placed in 
the centers for 90 days of training in child care practices. Their child care is paid by the 
county. In exchange, the Quantico Child Development Center gets additional no-cost staff to 
supplement existing staff. A similar program could be established for family child care 
providers. 

• Each military installation child development program within the United States could "adopt
a-center" in their local community. The Child Development Program staff could assist with 
local accreditation efforts, help validate the centers' accreditation self study process, train 
management and direct care staff, mentor caregiving staff working on their child 
development associate degree, and model/coach effective child care techniques. 

2 



• Military regional "Child Care Programs of Excellence" or "Master Programs" could be 
established within existing military programs in densely populated areas where several 
military Services co-exist (e.g., Washington, D.C. Tidewater, VA, Southern California, etc.). 
These magnet "laboratory programs" would demonstrate effective child care practices in each 
of the child care components (centers, family child care homes and school-age care). 
Particularly beneficial would be education and training in the area of infant/toddler 
curriculum and environments since many civilian programs have limited amounts of 
infant/toddler care. Local civilian child care management trainees could spend two to three 
weeks in these centers with "hands-on" learning experiences, being taught and coached by 
the centers' Training and Curriculum Specialists and military management staff. These 
"Master Programs" could be modeled on corporate concepts such as "Motorola University" 
or Disney's training program for executives where staff attend training before going to work 
for the corporation. 

• Military Training and Curriculum Specialists could provide "hands-on" training for local 
requesting child care centers to train and follow-up direct care staff in the child development 
associate 13 competency areas, and other areas as needed. 

• DoD could make the military standard facility and playground designs available to the 
civilian community. 

• DoD could provide "Benchmarks" in the areas of cost, compensation, evaluation, standards, 
and environments on which local child care programs could evaluate themselves. 

My point of contact in the Office of Family Policy is Linda K. Smith, Director, Office of 
Family Policy, 696-5733. 

Sincerely, 

~~l#11-~ Carolyn H. Becraft 
e uty Assistant Secretary of Defense, 

(Personnel Support, Families and Education) 

3 



Pauline M.Abernathy 

.04/08/97-06:12:24 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Nicole R. Rabner/WHO/EOP, Jennifer L. Klein/OPD/EOP 

cc: Leanne A. Shimabukuro/OPD/EOP, Dennis K. Burke/OPD/EOP 
Subject: DOJ WH Conference announcement 

I got a call·from Shay Bilchik saying DOJ has come up with $700,000 in current DOJ funds to 
expand their training for community police officers in child develpment to more sites and expand 
the training to others such as teachers. This will bring total funding to $1 million. They expect to 
send paper over tomorrow on it. 

So HHS Secretary Reno seems to be coming through. 



White House Conference on Early Childhood Development and Learning: 
What New Research on the Brain Tells Us About Our Youngest Children 

Policy Announcements Under Development 

• Children's Health Executive Order (t) 
Executive Order directs all federal agencies to take children's well-being into 
consideration when developing regulations. 

• Prescription for Reading Initiative 
Initiative to encourage pediatricians to "prescribe" that parents read to their children, 
when families visit the doctor. Possible announcement of a large-scale initiative that 
builds on an existing program, based on the generous donation of children's books by 
Scholastic, Inc. 

• America Reads Challenge Early Childhood Kits for Families and Caregivers: 
Ready*Set*Read 
Kits include activities booklet and calendar of activities for families of children birth 
through age 5 and for caregivers of children birth through age 5, as well as a 
developmental growth chart for families and caregivers. Kits were produced through a 
partnership between the Departments of Education and Health and Human Services and 
the Corporation for National Service. 

• CEO Summit 
Kaiser Permanente will chair and fund a CEO Summit, bringing together business leaders 
to discuss how business can best enhance early childhood development. POTUS can 
challenge Summit to follow themes emerging from Conference. Kaiser Permanente CEO 
will attend Conference. 

• Child Care Initiative (in development) 
Initiative using Department of Defense child care model to enhance child care quality: 
release of RAND study that outlines why the DoD child care model is_effective, release 

·ofDoD's preliminary on its outreach to the non-military child care community, and 
announcement of Technical Assistance to the states to adapt part of the DoD model. 

• Children's Health Announcement (in development) 
Release of HHS report that documents the need in human and economic terms for 
children's health coverage, endorsement of Administration Children's Health proposal by 
a consortium of academic health centers, and the announcement of a private-sector 
commitment to invest $100 million in children's health coverage. 



White House Conference on Early Childhood Development and Learning: 
What New Research on the Brain Tells Us About Our Youngest Children 

Reports for Release 

• CEA White Paper on Early Childhood Development Investments 
Cost-benefit analysis ofUSG investment in programs targeting early childhood across the 
federal government, demonstrating the cost-effectiveness of these investments. 

• National Science and Technology Council Report: "Investing in Our Future: A 
National Research Initiative for America's Children in the 21st Century" 
Survey of USG research investments and their pay-offs in tenns of public policy 
development. 

• Zero to Three Poll Results 
Poll of parents of young children to gauge what parents know about their children's 
development, what they want to know, and how best to impart infonnation to them. The 
poll results will help frame the discussion portion of the first session of the Conference. 
Zero to Three plans to release the poll on 4116, embargoed for the start of the Conference. 

Conference Report, "Rethinking the Brain: New Insights into Early Development" 
Report of 6/96 seminal Conference, "Brain Development in Young Children: New 
Frontiers for Research, Policy and Practice," which reviews emerging knowledge in early 
childhood development. 
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HHS: 

• 

• 

/ 

/. 
• 

• 

• 

• v' 

HUD: 

Zero-Three Agency Policy Preview Documents 
March 24, 1997 

Messages for parents on what they can do to improve their children's health [and ~~c!.'" 
development) in the first three years: SIDS, immunizations, breast-feec;ling, screening 1:' 'PC("v..Q, l /-
for sickle cell, preventing lead poisoning, reading, signing, etc. ' ylj ~ive 

T01.<f 'fvOctt ttf 
Promoting the Healthy Child Care Campaign. Issue new model child care standards 
that states and communities could voluntarily ad,?pt and launch new effort to train health 
professionals to work in child care. Challenge doctors and nurses to "adopt a child care 
program.""'" 

NIH funding announcements and requests for relevant proposals. 

Annual set of children's indicators 

Goal of eliminating Hib meningitis by the year 2000. 

NICHD study of Early Child Care. 

Immunizatipn announcement in JUly. Achieved our goals one year early. 
~ 

• Use National Service participants to talk and work with parents about early 
childhood development. [Is HUD working with the CNS on this? Feasible? Timing?] 

,/ 

/ 
/ 

• 

• 

• 

\ . 

Establish partnerships between Public Housing Family Investment Centers and 
early childhood development organizations. [HUD and the Ounce of Prevention is 
doing this in Chicago. When could this be announced? What would it take?] 

Use day care center in public housing as conduits for information. [How many kids 
does this reach?] 

Focus University-Community Partnership Grants on early childhood development. 
HUD proposes a special round of grants on early childhood development research and 
outreach in urban communities. [when could these grants be announced? How much 
money? How many sites? Research vs. outreach] 

Focus Historically Black Colleges and Universities on early childhood development. 
[Timing? Size and number of grants?] 



• 

• 

• 

CEA: 

I • 

~;~"\\~~u~nga~'fO'~O"\:~d\ 
Teach the Faith Community to be an early childhood resource. HUD's Office of 
Special Actions has been working with the faith community and could provide them with 
early childhood information while getting practical ideas from those on the ground. 
[Good idea. What could be the first action? When?] 

" 
Build on public housing immunization pilot project. HUD and HHS are joiritly 
funding four immunization demo projects. [Has it even begun? Can't yet build on this?· 
Can we even simply highlight this?] 

White Paper: The First Three Years: Investments That Pay. Draft will likely be 
circulated later this week. 



ED: 

• Only gave us the parenting kit. 

• The main ED programs are: Even Start, Part A of Title 1 funds preschool, Part H of 
IDEA (0-2), IDEA preschool grants (3-5). Also the proposed Parents as First Teachers 
Challenge Grants included in America Reads. 

DOJ: 

/. Safe Kids/Safe Streets: Community Approaches to Reducing Abuse and Neglect and 
Preventing Delinquency. Plan to award the grants to five communities soon. 

j 

• 

• 

[Requested further information and timing.] 

Family Strengthening Training and T A. DO] is publishing informatiorftn exemplary 
family strengthening programs, regional·training conferences, and training and T A. [I 
have requested to see any existing publications and what new ones could be released 
when.] 

Child Development Community-Oriented Policing. DO] funds a program to train 
community police officers in early childhood development. We will have a police chief 
from this program on Panel 2. [I have asked whether any announcements are possible] 

• Juvenile Monitoring Program (JUMP). Program supports mentoring and many 
grantees work with teen parents on proper pre-natal care, parenting, and communication. 
50 new grants will be awarded soon. [I asked whether this was a stretch.] 

• Parents Anonymous. DO] funds P A programs in 11 states in high-crime, minority 
communities to help parents with their parenting skills. [Asked if there was any news 
here.] 

DOD: 

• Will be providing list of announcements in final report. DOD has the largest employer 
sponsored child day care system in the country (over 200,000 kids ages birth to 12). 
[Request 0-3 and 0-5]. DOD runs parenting programs and early intervention and 
preschool programs for children with disabilities. 

DoD's goal is for all DoD child development centers to be nationally accredited. 
Currently 70% are compared to 5% nationally. [When will they achieve their goal of 
100%?] 

\\ .. J\.\£-I \ If \ -~ ') ltv...; """ I' 
\l~ elM tJ e-().;l.t elM 1e~. 



EPA: 

• Will give ore on their policy announcements later today, but they will include the 
infamou E.O, their Right-to-know labeling initiative [NEe has had concerns about 

SSA: 

this in the t), information to parents in urban communities about local 
environmental health risks to children, protecting children from carcinogens, and a 
second-hand smoke impact on children education campaign. EPA will be late with 
their big response, likely tomorrow or Wednesday. 

• Submitted information on their programs, but no new announcements. 

OPM: 

• Work and Family Program Center: Has a clearinghouse, runs seminars and 
workshops, such as on child safety from infancy. 

• Family-Friendly leave policies for federal employees. 

GSA: 

• Submitted a preview of their ongoing programs. 

Commerce: 

• Gave us final report and there was essentially nothing there -- quarter of a page. 
Surprising . 

.-----
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Agencies that gave us nothing: 

Treasury 
CNS 
FEMA 
VA 
Energy 
SBA 
ONDCP 

CPSC -- will send us their report tonight 

Interior -- sent us information on one partnership with other agencies. 

DOT -- I know they are working on it now, and the Secretary wants to be involved. 

USDA -- They should have given us stujJ!! They promised to send it by 6 pm tonight. They run 
WIC and nutrition programs for young kids, fund research on links between nutrition and early 
learning, as well as child care and assorted programs in rural areas. They have put together a 
"Nutrition Action Kit" for preschool teachers and parents and I have asked for a copy and when 
it could be released. 



Record Type: Record 

To: Pauline M. Abernathy, Cynthia A. Rice, Elena Kagan, Jennifer L. Klein 

cc: 
Subject: loan forgiveness proposal 

Folks, 
In the FY 1998 Budget, there is a tax provision that would exempt from 
individual income tax the amount of income attributed to f~rgiveness of student 
loan amounts by educational institutions and charitable organizations. This 
favorable tax treatment would be provided where the loan forgiveness was 
premised on the former student going to work in certain professions for a broad 
class of employers. The basic idea is to provide a tax subsidy to students who 
wind up working for certain employers in generally lower-paid positions. For 
example, Stanford Law School provides partial or total loan forgiveness for 
students who work in public serv~e positions such as Legal Aid. And I believe 
the Heinz School of Public Affairs offers similar loan forgiveness for students 
who work in lower-paid public se<:to~ positions. 

The legislative language for this provision is so broad that almost any child 
care related activity could qualify, so long as the educational institution or a 
charitable organization is making the loan and then forgiving it under specified 
circumstances. So, for example, a university could forgive loans for those who I 
go into training day care providers or providing day care themselves. Or a ..-J 
charity could make loans to students and then forgive them if the student 
becomes a pre-school teacher. In either case, the student would not have to 
report the loan forgiveness as taxable income under this proposal. 

This is not a big deal, but it seems related to the overall theme. And, it's in 
the budget and could be trotted out at the conference. At worst, it's just 
another bullet on a fact sheet. 

Mark 
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Proposed Initiatives 

Respond to Child Victims of Violence 
111rough a partnership between the Departments of Education, Health and Human SeIVices all? 
Justice (incllldins the Violence Against Women Grdllts Office, the Office for Victims of Crime, 
Community Oliented Policing Services and the Office of luvenile Justice and Delinquency 
Prevention). and other appropriate federal agencies, the proposed Child Victim.s of Violence 
Initiative could support the development of a system in up to ten communities which assures that 
every child exposed to violence has a rapid and appropriate intervention initiated by teachers. 
cops, health care providers and others. 

Specifically, thc Child Victims of Violence Initiative could: 

• identify up to ten sites that show readiness to· engage a broad range of individuals in 
effectively intervening with children who are the victims of violence. including exposure 
to family and community violence as well as abuse and neglect; 

• build upon the conce·pt of Child Development - Community Policing and provide 
intensive training and technical assistance to the ten sites using existing federal contracts 
to trai.n prosecutors, law enforcement, family judges (DOl); teachers and s~hool 
personnel (ED); child protective service providers and social worke.rs (HHS); and other 
community-level individuals that may be reached by various federal agencies. in early 
child development and identification and response to 'child abuse, neglect and exposure to 
violence; 

• provide limited seed money (grants less than $}OO,OOO each) which would be pooled 
from each of the participating agencies' eXisting funds to assist in the development of 
unitied family courts that comprehensively respond to child abuse, neglect, and violence; 

• coordinate victims assistance and victims compel1sation for these chiidren; and 

• disseminate information on research, effective practices, and promising programs to these . 
sites and others via bulletins, fact sheet'! and a national satellite teleconference. 

Ensure an Adult Presence in Children's Lives 
Through a simi lac effort of combining existing technical assistance conn·acts and pooling funds. 
the federal agencies could work with courts, non-profits, social service workers and other 
community members to assure that every child has a nurturing, stable, reliable adult presence 
throughout the 0-3 stage of life . 

. Establish Community-Wide Planning Around 0-3 
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Again, through a similar effort as described above, the federal agencies could work with ~late and 
'--.' locals to establish a sustainable compr.ehensive, c.ommunity-based planning process involving 

public, private, and non-profit players in the cOlnnlwlity LO focus explicit attentiol1 on the needs 
ofrho!\e aged 0-3 in their community. 

'~-' 

-.,.-' 

Support Research and Program Internntions on the Impact of Alcohol and Other Drug 
Abuse on Child Development 
The Department of Justice could work with other Federal agencies to support research on the 
impact of alcohol and other drug abuse on child development; and interventions, such as drug 
cowts that comprehensively focus on family issues and on pregnant WOmen. 

Increase F'amHy Strengthening in Safe Havens 
With the likelihood of in.crea~t:d f~Ulding for the Department of Justice's Community Prevention 
Grants and the increa'5ed public support for prevention for children ages 0-3, there are a number 
ofopportullities for the Department to collabord.te with other agencies to increase family 
strengthening programs in safe havens, multi-scrvice after school prograllls Or comrnun~ty 
centers. 

flI 003 
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AJ.vIENDMENT NO. __ Cnlendar No. 

Pnrpo .. c;c: To st.ate the sense or the Senate on Department 
of Defense sh<'1.l'lng of e,,-p~riences with military r.hild 
em·e. 

D' TIm SENATE OF mE VNITED STATES:-104th Cong., 2d Sess. 

S.1745 

To authorize npPI'"OpriatiGns for fiseul year 1997.for rnilitm'Y 
activities of the Department of. Defense, t'or milIt.ary 
eo nstJ'l1(!tion, and eor defense activities of the Depl\~

rncnt of Energy, to prescribe personnel strengr.hs far 
sueh fi~clll ycn!' for the .Armed Forces, and fol' C'thp.!· 
P11l1JOS(;S. 

Hefe:'red to the Commit.tet.: 011 

and ordered to ue printed 

Ordered to lie on the table and to be printed 

A:.H!;~DilD?NT intended to be proposed by Mr. KE="~EJ)Y 

'vi.;'.: 

1 At .;:he end of suhtitle F of title X, ndd the f'Jllc\\;ng: . 

2 SEC. 1072. SENSE OF THE SENATE ON UEPA.B.nIENT OF DE-

3 

4 

j 

6 mgs: 

1 

8 

FENSE SlIARING OF EXPERIENCF:S wrrn 

MIL1TARY CHILD CARE. 

(a) FINDlNG.-Tbe Senate makes the following find-

. J •• 

(1) The Department of Defense should be con-

gratulated on the suceessflll implementation of the 
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12 

13 

14 

15 

16 

17 

18 
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~[ili~\l·y Child CiU'e At.!t of 1118.9. (title x\r \)f' Publ.ic 

Law 101-189; 10 U.S,C, 11:3 note). 

(2) The actions wkeu by the Departlllent liS .1 

result of that Act have dl'amatically improver! tl:E! 

av~tilability, afforda.bility, quality, '~Uld consisteney d' 

the child cm'e services provided to members lA' t.he 

Armed Forces. 

(3) Child care is important to the rendiuesii of' 

members ot' the Armed Forces because single pal'-

eI'.ts and couples ill rnilii.c."l.l''y service must haw~ aceess 

to affordable ~hild (::\r(~ of good quality if they 'are 

to perform t1~eir jobs llnd respond etfecti'lrc!y :0 long 

work hours or deployments. 

(4i Child care is important to the ret.ention ot' 

me'l1bers of the Armed Forces in wJ1itary service be-

ClLUF.;e the dissatisfactiori of·.the families Cof sneh 

·~embers \ltith military life is a primary r~ason for 

the depar'.ure of such inemhers from military SC!7-' 

Ice. 

20 (b) SEl'\SE OF Sl!lNATE.-It is tile sense of thE- Senate 

21 that _ .. 

22 

23 

24 

(1) the civilian and military child care commu

cities, Federal. State, and local ~uencies, and busi

nesses and communities involved in t.he provision of 

25 child care services could benefit from the develop~ 
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15 

16 

17 

13 

19 

20 

21 

22 

23 

24 

25 
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:nfol'!u~1.t.ioll, and materials relating to tiwi:' e..,(!.1cri-

euees \vith the prevision of such services ilnd to en-

~ollrage closer l'ell;\ticnships bei,ween rniiitary ill\1t.:1.I

!ntions and the communities that SllPPOt't tlwlHi 

(2) such partnerships wouid be benefi(·inl to :tll 

fami1ie~ by hciping providers of child c<u-(~ sc~l"\iccs 

t'1::ehn:!lge ideas about innovative ways to. uddl'e3s 

barriers tq the effective proVlslOn of stich ser'viccs; 

(:)j t.here are many Wily.:; that the:::e pan.!,;;!" 

I'.hips can be dO::'1doped, including-

(.A) cooperation between the .:lit'ectors and 

cl.trl'~('uhm specia.lists of military dt.iid dc\'t~:q;-

ment centers and civilian child development 

ra~ion process; 

parent r:nd fn.mily workshops ror new parf:ut.:; 

and pa!-ents \-vith yonng child...""f!n in fa.mily h~\liS-: 

ing on military installations find III communities 

in r.he vicinity of such instn.llations; 

(C) internships in Department of Defense 

child care programs for civUan child cru:e pro

,,;ners to broaden the base of good-quality child 



4S0 

1 (e) REpORT.-Not later than June SO, 1997, the Sec-

2 ~tary of Defense shall submit to Congress a report on 

3 the status of any initiatives undertaken this se<.-tion, in-

4 eluding recommendations for additional ways to improve 

5 the child care programs of the Department of Defense and 

6 to improve such prog'l"8lllS so as to benefit civilia.n child 

7 care providers in communities in the vicinity of military 

8 installations. 

9 SEC. 10'79. INCREASE IN PENALTIES FOR CERTAIN TRAFFIC 

10 OFFENSES ON ~y INSTALLA'I'IONB. 

11 Section 4 of the . .Act of June 1, 1948 (40 U.S.C. 

12 31Sc) is amended to read as follows: 

13 "SEC. 4. (a) ExCept as provided in subsection (b), 

14 whoever shall violate any rule or regulation promulgated 

-15 pursua~t to- section 2 of this .Act may be fined not more 

16 than .$50 or nnprisoned for not more than thirty days, . 

17 or both . 

. 18 "(b) Whoever shall violate any rule or regulation for 

19 the control of vehicular or pedestrian traffic on military 

20 installations that is promulgated by the Secretary of De-

21 fense, or the designee of the Secretary, under the author-

22 ity delegated. pursuant to section 2 of- this Act may be 

23 fined an amount not to exceed the amount of a fine for 

24 a like or similar offense under the criminal or· civil ·lfIW 

25 of the State, territory, possession, or district where the 
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1 II (P) Costs of compensation (including bo-

2 nuses and other inaentives) paid with respect to 

3 the services (including termination of services) 

4 of anyone individual to the extent that the 

5 total amount of the compensation paid in a fis-

6 cal year exceeds $200,000.". 

7 SEC. 1077. SENSE OF THE SENATE ON DEPARTMENT OF DE-

8 

9 

FENSE SHARING OF EXPEBlENCES UNDER 

M1LlTARYYoum PROGBAMS. 

10 (a) FDmlNGs.-The Senate makes the following 

11 findings: 

12 (1) Progra:ms of the Department of Defense for 

13 youth who are dependents of members of the Al'IDed 

14 Forces have not received the same level of attention 

15 and resourees as have child care programs of the 

16 . Department since the passage of the Military' Child 
. . 

17 Care .Act of 1989 (title XV of Public Law 101-189; 

18 10 U.S.C. 113 note). : 

19 (2) Older children deserve as much attention to 

20 their developmental needs as do younger children. 

21 (3) The Department has started to direct more 

22 attention to programs for youth..<; who are depend-

23 ents of members of the Arme~ Forces by funding 

24 the implementation of 20 model community pro-

2S grams to address the needs of such youths. 

tS11~ES 

...: - . . ... - . ~ ~ .- .. :),:. . ..: ,- . .:.".: .: .: ... ~ - . . .'.~.,: . ' ... ~. ,"' ~. 
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1 (4) The lessons learned from such programs 

2 could apply to civilian youth programs as well. 

. 3 (b) SENSE OF SENAT~.-It is the sense of the Senate 

4 that-

5 

6 

7 

(1) the Department of Defense, Federal, State, 

and local agencies, and businesses and communities 

invomd in oondueti.ng youth programs could benefit 

8 from the development of partnerships to foster an 

9 exchange of ideas, i:n:formation, and materials relat-

10 ing to such programs and to encourage closer rela-

11 tion.s.hips between military installations and the com-

12 mUDities that support them; 

13 (2) such partnerships could benefit all families 

14 by helping the providers of serviees fol" youths ex-

15 change ideas about iDnovative ways to address bar-

16 riersto the effective provision of such servi!lesj and 

17 (3) there are many ways that such partnerships 

18 eould be developed, including-

19 (A) cooperation between the Dep8.rtment 

20 and Federal and State ed:neational agencies in 

21 exploring the use of public school facilities for 

22 clilld care programs and youth programs that 

23 are mutually beneficial to the Department and 

24 civilian communities and complement programs 

t&l17~ Be 
.- ----
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Tra~fe.r. of uceiB persoool Properl3 to support law enforcement 
'lVItIes (sec. 1033) . , . 

. The House bill contained a provision (sec.' 362) t.hat would 
vide (lel"IIUID8nt authority for tho of DefenBe 
provide excI!U personal property law 
agenclBIJ. This proporty inclUds8 ve.I1UclE08,. 
mllllitlon and oUler property thaI; is 
ugeru:le.a. Section 1208 of the Defense 
{or Fiacal Yeanl1990 and 1991 (Public Law 101-189) 
onefi year program to provide excsaa personal properi,)' to 
orcement agencies for USB in drug enforcement act1vlt1ea. 

vision was extended umU September 80 1997 by geCt.ion 
the National· Derense Aut.horlzatlan.Act for Fiscal Year 
lie Law 101-610). TbIa provision would make the section' 
gram permanent and expand it to aU law enfon:ement aC&llvltl~ 
with a priority to ClOUnter-nan:oth:a activities. 

The Senate amendment contained 110 &im1lar provision. 
'l'he Senate recedes with an amendment whiCh would give 

ority to counfer-narcoUca and eounter-terrorist Jaw onJlOreement 
tlvltiu. The amendml:nt. would aJao enaure that DOD 
110 coat of tranaferring this excess 8CJuipment to the~IIIIO!~1a:W~=~~ 
Mont agencies except; the coat. a IIII000ated with the u: 
the pto8l'am within'DOD. 

. Bale by Federal rlepa~n.ene8 or rigellCia 01 wmiccl.. used to 
fac'ure controlled BUbIlanca (sec. 1034) 
Tlu! Senate amendment contaiOed a proviaion (sec. 1082) 

would prevent the sale of chemicals that could be used in the 
ufadure of controlled subStances. These cbemlcala could 
however, if t.he bead of the de))artment Dr agency 
there Is no reasonable cauSe to believe the saJe wll1 
Improper' use. 

The Houae blU contained nu a1mlJar provision. 
The House recedes with a clarifying amendment. 

SubUtle D-Reporta and Studies 
LEOISLA'lIVB PROVISIONS ADOPTED 

Annual rf!pol't un Operatiola Provid. Comfort ",id Operolion 
IIlIIlCflrl8rmthun Watch (ue. 100V . 
The House hill contained a provision (sec. 1021) that 

9,u1re a consolidated annual report on the conduct of OP~lP.ti!uij 
Provide Comfort and Enhiwced Southern Watch over and 

C
1raq. Th1a annual report would be required LO be wbmitted to 

on,greas lID long as the operatlona cont.lnue. 
The Senate amenIime?t. contained 110 similar provi&.ian. . 
The Senate recedea With a teclmleal amendment. fl 

Aruwal rejlQrl on emerging opualional conapls (sec. 1(42) '. 

The ~La alJltlndinen~ C(lntained a provision (see. 10(1) 
would reqUire the Chairman of the JOblt Chiefs DC Staff to 
I1Jl annulil report to Congress deacribing the proccll8 of deflnlJli 
emerging operatlona) eoncepts In each of the services and the 

789 

-In which the services' prooe&ses arc coordinated in matters of 
~rine. oP1'rational concepls, organization and acquisition skat-

House bill conl;alned DO Rimi1ar provision. . 
House recedes with an amendment. requiring the Secretary 

t~~tt:~to~' prepare and lIubmlt tbe report In coliaultaUon with 
~ of tile Joint Chiefs of Stafi'. I 

on Deparbnlwt of De/~ military clUld care programs (84!C. 
,,,",IJIIHoJJ 

Senate amendment mnLa1ned B provision (sec. 1018) that 
WI))rellB the senllO of the Senate that the Department of De

IIWI'UIQ &bare ita experiences with pr'Ovldlng child care serv-
federal, staLe. and local agencles.· . 

House bill aml.ained no a1mUar provlaion. 
1I0Ulo recedes with an amendment Utat would sprc.sa the 

or the Congress. . ' 
on Department of lJefenu military youth program& (sec. 

r:,,(L'HJ 
Senate amendment contained a provision (sec. 1077) that. 

e¥.pre~ the sense of the Senate that the Department of De
IhDuld share ita experiences In conducting youth programs 

foderaJ, state, and JoeaI ageru:les. 
HouA bill contained no almilar pravision. 
House recedes with an amendment that would express the 

of the Congre3ll. 
reporla regGTding ooprodueliolll1Jl1'fi1ll8lltS (sec. 1046) 

bill mntained a proviPlon (sec. 1046) that would 
Export Control Ac& (22 U.s.c. 2776(a)) to require 

lil':lIw,rt .. ,rlv reports to the Congr888 required by this statute in
lnfonnaUon on specified govemment.te..governmellt agree
on foreign co-production ofilel'enae articles. senate amendment contained no aimUar proviBion. 

Senate recedea; 

""~::n:,i:=:t~l~n~ter.~u~~j:~ pro«duru {or DeparflMnt of Defense 
~ (B4IC. 1046) 

lloWle bUl contained a provision (sec. 1023) that would re
Comptroller General te survey and report. on the pol1cles 

;pI'lllCtiCes of all military mnllna) InveatigaUvo agendes with re
~~d~:e:lIDDer in which. Interviews of wllne88es and BU.lpects 

8eoato amendment contained Il'> shnllar provlalQn. 
Senate recedeS with an amendment that would narrow the 
tha surVoy to the aub.Jec:t of proeuremont fraud invoatiga
the Department of tho 'Navy. 

~ rni;itar,y ntcdlnu. requirement. of 'he Armed FOIUI (aec. 

F{lr~=~l\:h amendment cootained a provision (sec. 1(55) that !II a requirelllBnt fot' a one-tlme report from the 
Joln~ Chiefs of Staff on the mllitaryreadineBB re-

/ 
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1 of the Department carried out at its facilities; 

2 and . 

3 (B) improving youth programs that enable 

4 adolescents to relate to new peer groups when 

5 families of members of the Armed Forces are 

6 relocated. 

7 (0) REPORT.-Not later than June 30, 1997, the See-

8 retary of Defense shall submit to Congress a report on 

9 the status of any initiatives undertaken this section, in-

10 cluding recommendations for additional ways to improve 

11 the youth programs of the Department of Defense and to 

12 improve suell programs so as to benefit communities in 

13 the vicinity of military installations. 

14 SEC. 10'l8. SENSE OF THE SENATE ON DEPARTMENT OF DE-

15 FENSB SUABING OF EXPERIENCES WITH 

16 l'I:IILI'tARy OBILD CARE • 

. 17 (a:)' F~"DINGS.-The Senate makes the following 

18 findings: 

19 (1) The Department of Defense should be con-

20 gratulated on the Sllccessful implementation of the 

21 Military Child Care .A..et of 1989 (title X!{ of Public 

22 Law 101-189; 10 U.S.C. 113 note). 

23 (2) The actions taken by the Depa.rt.ment as a 

24 result of that .Act have dramatically ilnproved the 

25 availability, afiordability, quality, and consistency of 

fS 174G ES 
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1 the child care services provided to members of the 

2 Armed Forces. 

3 (3) Child care is important to the readiness of 

4 members of the .Armed Forces because, single par-

S ents and couples in military service must have access 

6 to . affordable child care of good qu.ality if they are 

7 to perform their 'jobs and respond effectively to long 

8 work hOUl'Sor deployments. 

9 (4) Child care is important to the retention of 

10 members of the .Anned Forces in mi1.ita.ry service be-

II cause the dissatisfaction of the families of sueh 

12 members with Inilitary life is a primary reason for 

13 the departure of such members from military 86l'V-

14 ice. 

15 (b) SENSE OF SENATE.-It is the sense of the Senate 

16 that-

17 (I) the ,civilian and military eb.ild care commu-

18 nities, Federal, State, and local agencies, and bum-

19 nesses and communities involved in the provision of 

20 child care services could benefit £rom the develop-

21 meat of partnerships to foster an exchange of ideas, 

22 information, and materials relating to their experi-

23 ences with the provision of such Services and to en-

24 co~ closer relationships between military instal-

25 lations and the communities that support them; 

t 8 11.c4 ss 
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1 (2) such partnerships would be beneficial to all 

2 families. by helping providers of child care services 

'3 excbange ideas about innovative ways to address 

4 barriers to the effective provision of such services; 

5 and 

6 (3) there are many ways that these partner-

7 ships can be developed, includmg-

8 (A) eo~ration between the directors and 

9 curriculum specialists of military child develop-

10 ment centers and civilian' child development 

11 centers in assisting such centers in the aceredi-

12 tation process; 

13 (B) use of family support staff to conduct 

14 parent a.nd family workshops. for new parents 

15 and parents with young cbildren in family hous-

16 ing 011 military installations and in communities 

17. in the.vicinity of such jns~tions; 

18 (C) internships in Department ot Defense 

19 child care programs for civilian cbild care pro-

20 viders to broaden the base of good-q uality ehild 

21 care services in communities in the vicinity of 

22 military installations; and 

23 (D) attendance by civilian (".hiId care pro-

24 viders at Department child-care training classes 

25 on a splice-available basis. 

tS 1746 ES 



Viewers will need new set 
, or buy a special converter 

By David uebennana..\ 
USA TODAY n 

Federal regulators Thurs
day cleared the way for the na
tion's switch to digital TV -
crystal-clear, movie-quality 
pictures and sound - by 2006. 

Further 
rate hikes 
predicted 
By Bil,l Montague .ll.l 
USA TODAY n 

The Federal Communica
tions Commission (FCC) in a 
.w ruling approved a plan re
quiring more than 1,500 TV sta
tions to shift in stages over nin~ 
years from today's analog si A solid majority of econo-
nals to digital signals. mists believe Federal Reserve 

The plan will let the stations policymakers will push short
, transmit digital broadca~~ term interest rates still higber 

aloilg with regular analog 1'1 when they meet next month. 
sign~during the transition.. Nearly two-thirds of the 

The shift is the most dramat-\ economists polled in USA 'fO. 
ic ad~ilnce in TV since color . DAY's latest quarterly survey 
was i~!I'odUCed in the 19505. predict the Fed will lift its tar-

Wi. digital signals, a station get for the key fejleral funds 
can o,er one channel of high- rate to 5.75% from 5.5% at Its 
defin :ion programming or May 20 meeting. 
split the signal and provide up A narrower majority be
to six channels of conventional lieves the Fed will ra\se the 
quality'video or data services. rates, which banks charge 

I The new programming will each other on overnight loans, 
be available to owners of digi- at least twice more before the 
tal TV sets, initially expected to end of the year to cool the 
cost at least $2,000 for wide- economy and contain inlation. 
screen mode~. . The survey, conducted 

, The sets will be in stores by March 27 to April 1, drew re-
. Christmas, 1998. At least 26 sta- sponses from 48 top business 
',tions in the 10 largest cities, and linanc\a\ economists. 
i reaching 30% of viewers, vol- The survey suggests more 
unteered to broadcast digital bad news may lie ahead for 
signals by then. stock investors, who have seen 

The FCC requires ABC, CBS, the Dow Jones indUSUia\ aver
,NBC, and Fox affiliates in age fall more than 6% since the 
'those markets to olrer digital Fed raised rates March 25 for ':e' 
by May 1999. All commercial the first time in two years. 
broadcasters must be on board The slide continued Thurs-
',in five years. Non-commerciaI' day, as the Dow dropped 40 ] 
stations have until 2003. points to 6477. ' ' 

When the process ends in, Fed omcials fear economic 
2006, stations will relinquish growth may have shifted into 
the spectrum they now use for overdrive, threatening to send 
analog broadcasts. Today's TV wages and prices higher later ,.... 
sets will need special convert- this year. Those fears get are-,.,.... 
ers, costing $15~300 to pick ality check today, when the La-
up the signals. bor Department issues its"""- a... 

__ The FCC said it will review March employment report. 0 0 

eft 
its rules every two years. It also Most of the economists sur- = 
put olr until next year require- veyed share the Fed's forecast ,.... 
ments for broadcasters to of strong 1997 growth. They es- ... 1> ~ 1_ serve the public in exchange timate the economy expanded '..., i 
for the free spectrum. A spe- at a 3.2% annual rate the lirst' B a= cial commission is looking at quarter and will grow at a 2.6% 
those issues, including a pm· rate the second. That should 0 
posed requirement for stations help keep the unemployment Q 
to air free political ads. , rate steady at 5.3% through ~ 

Broadcasters were elated. 1997, they say. ~ 
The FCC move enables them "The economy is doing ex- ! 

"to remain competitive with ' traordinarily W.e\l' and it's go. 0 
pay TV services such as cable ing to take some time for the ........ 
and satellites that are also con- Fed to have any impact," says 
verting to digital," says NBC Nancy Kimelman, economist' 
CEO Bob Wright for Technical Data. 

-But .National Cable Tclcvj· ~-But-wjth-fewexceptions, .
sion Association President economists still see no sign of . 
Decker Anstrom said broad- accelerating inllation. On aver
casters got "a public good val- age, they expect the consumer 
ued at Sll billion to S70 billion price index to rise at a 2.8% an-
for free, to use with maximum nual rate the fourth quarter, 
flexibility and phantom public down from 2.9% in the lirst. 
service obligations." 

~ Digi:al conversion, 28 
:[ 

tI 
I: ,. , 
" 

~ Market report, 1,38 
~ Survey results, 88 
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TEXAS 
SPEEDWAY 
NEW TRACK SECOND IN 
SIZE ONLY TO INDY, 1,3C 

~ BASEBALL, 1,4,6,8C 

DAY CARE 
DOESN'T 
DETER 
BONDING 
FAMILY, TEMPERAMENT 
DEVELOPMENTAL KEYS 

'FRAGILE' VAN DAMM: 
PumNG MUSCLE ON 
LATEST TRAVAILS 1D 

Digital TV ordered by 2006 FRI./SAT./SDN., APRIL 4-0, 1997 

NEWSLINE 
A OUICK READ ON THE 1EWS 

WALL STREET: 00";; 1_ indusrrtal .wrage 
drops 39.66 points to 6477.35; NAsdaq index ellmbs 12.76 to 
1213.76; 3O-year Treasury bond'yield falls to 7.06/1.. 1.38. 
.. Pros' tips on what 10 do in F market. Stree( Talk. 3B. 

I Hubbell investi~tiDn widens 
I . HoUse lnves.tigators are servo 
i ing IS new SUbpoenas targeting 

I 
eHons by the Wb.lte House to . 
ftnd work tor Webster Hubbell 

I after be len the Justice Depan
mentinl994. 

The Investigation aims to 
nod out if Hubbell. 8 long-time 
friend of President OiDton, was 
aided to ensure tbat be 
wouldn't cooperate in the 
WhiteWater probe. 1,&.8A.. 

,. Seeking stability in money market mutual funds. 1,5B. 
,. Import automaJter5 have banner Arst quarter. 3B. 
.. Designer labels back in vogue.. 1B. 

SPORTS: H favorite Sharp Cat Uies to become the 
fourth Ally to win the Santa Anita Derby and earn a Dip to 
the May 3 Kentucky Derby. 1,13C. 

.. Nicklaus tn hunt at The Tradition. ?GA. l.10,13C. 

UFE: ABC to produC!' movie about Heaven's Gate cult; 
Arsenio Hall's Sltalm getting shelved. 3D. 

.. Singer JoRi Mitchell reunlted with daughter. 20.· 

.. Touring the jewe15 of JOIllF Travel. 6D. 

--COMING MONDAY-
Mar1I-.g_ 
Places to ring in 2000, 
like TimeS Square. 
__ 
Monthly stod< mutu~ 
fund report 
Hew Yor1t City 

TOPlhfiV~=a~~havior that 
Une theY have 
wor\<IIrs say the past year 
engaged I" over 
beCAuse of pressure \ 

Cut comers ~ ~uallty control . 

l~:'~oIcl< .. ys 
~customers ~~rop!Ial ........ ,. on 0 ..... } 

.A, 

48% of workers admit 
to unethical or illegal acts 
By Del Jones 
USA TODAY 

Prudential Insurance was a victim ot an ethi
cal breakdown, one of many U.s. companies 

Those lndude one or more from a list of 25 ac· 
tlons. inclUding Cbeatlng on an expense aCt'Ollnt, 
discrtminating against co-workeJ's, ,.ytng or ac
cepting kickbacks, secretly forging SignaNres. 
trading sex tor sales and looking the other way 

that have learned lately that a 
breach of standards can be 
-y. 

wben environmental laws aN! 
COVER STORY viola .... 

The survey of 1,324 random-
The insurer may end up 

paying SI billion to policybolders who were 
coaxed into buying more expensive lUe inSur
ance. PrudentiaJ bas replaced more than 1,000 
agents and managers. 

But Prudential's and other rec:ent htgb-pro!1e 
cases art! not isolated incidents. A major study, 
to be released Monday and given iD advance to 
USA TODAY, Ands that ethical and legal lapses 
are common at all levels of the American work· 
torce. The study shows that viotations are so 
rampant that if you aren't stealing company 
property, leaking company secreI5 or lying to 
customers and supervisors" odds are the worker 
next to you is. ' 

ly selected workers. managers 
and executives In multiple industries was spon
sored by the Ethics Omcer Association and the 
Amertc:an Society of Chanered Ufe Underwrit
ers I: Olartered Finandal Consultants. The 2.J6. 
page repDrtls espedaUy sobering because work
ers were asked only to list violations that they 
attributed to '"pressure" due to such things as 
long hours, sales quotas., job insecurity, balanc· 
ing wort and family and per50naI debL It didn't 
ask about unethical or illegal action tor other 
reasons such as greed. revenge and blind ambi
tion. The survey's margin of error 15 plus cr rru. 
nus 3 percentage points. 

Also sobering is that workers say it's getting 

Viewers will need new set 
or buy a special converter 
By Davi<! UeI>mnaII 
USA TODAY 

Federal regulaton Tbun
daydeared the way fortbe na
tion's switch to digital TV -
crystal<lear. movie-quality 
pictures and !100M - by 2006. 

The Federal Communica
tions Commission (FCC) In a 
4-0 ruling approved a plan ~ 
quiring more than 1.500 1V sta
tions to shift in stageS over nine 
years from todays analog sit 
nals ID digtlal signals. 

Tbe plan wiD let the stations 
transmit digital broadcasts 
along with regular analog lV 
signals during the t:ransI.tion. 

The shin is the mast dramat
ic advance in TV since eclor 
was introduced in the 1950s. 

With digital si~ a station 
can offer one channel or bigh
dennition programming or 
split the signa] and provide up 
to six channels of conventional 
quality video or data services. 

The new programming wiD 
be available to OWDer5 of digi
tallV sets, lnltiaUy expected to 
C05l at least $2,000 (or wide
screen models. 

The 11m will be In stores by 
ChriSlmaS, 1998. At least 26sta
Lions in the 10 largeSt dties. 
reaching ~ Of vtewen., vol
unteered to broadC8Sl digital 
sipls by then. 
NBC, and Fox affiliates in 
those markets to oUer digilal 
by May 1999. All commercial 
broadcasters must be on board 
in Ave yean. NOn<Ommercial 
stations have until 2003. 

When the process endS In 
2006, stations will relinquish 
the spectrUm they now use tor 
analog broadcasts.. Today'S 1V 
sets will need speciaJ convert
ers, C05t1ng 51504300 to pick 
up the signals. 

The FCC said It will review 
its niles every two years.. It also 
put off until next year require
ments for broadcasters to 
serve the public In exehangc 
for the free spectrUm. A spe
cial commission is looking at 
those issues, including a p~ 
posed requirement for stations 
to air free political ads. 

Broadcasters were elated. 
The FCC move enables them 

"to remain competitive with 
pay lV services such as cable 
and satellites that are also c0n
verting to digital,'" says NBC 
CEO Bob WrighL 

But National cable Televi
sion Association President 
Decker Anstrom said b~ 
casters got Ma public good ..,. 
ued at 51 I billion to 570 billion 
for free. to use with maximum 
Ilexibility and phantom public 
service Obligations." 

Further 
rate hikes 
predicted 
By Bill MontagUe 
USA TODAY 

A solid majority of econo
rnIs3 believe Federal Reserve 
policymakers wiU push short· 
tenn interest rates still hl.gber 
when they meet next month. 

Nearly two-thirds of the 
economists polled in USA T'(). 
DAY's tatest q~rly survey 
predict the Fed wlU Uft Its tar
get for the key federal funds 
rate to 5.75" from 5.5 .. at Its 
May 20 meeung. 

A narrower majority be
lieves the Fed wiU rai!e the 
rates. which banks Charge 
each other on overnight klans, 
at least twice more before the 
end ot the year to cool the 
economy and contBin InIladon. 

The survey, conducted 
March 21 to AprI1 I, dreW ~ 
sponses trom 48 top business 
and Ilnandal economists. 

The survey sugestJ more 
bad news may lie ahead for 
Slock inveo:tof'S. whn hA_-n 
age faJl more than 6% since the 
Fed raised rates Marth ~ ror 
the Ilrsr. time in two yean. 

The slide continued Thun
day, as the Dow dropped 40 
point:!l to 6477. . 

Fed omclals '51' economic 
growth may have shifted InlD 
overdrive, threatening to send 
wages and prices higher later 
this year. Those 'eaB get a re
ality check today, when the La· 
bor Department Issues Its 
Marth employment report. 

Masl or the economisU sur
veyed share the Feen forecast 
of strong 1991 growth. They es
timate the econmny expanded 
at a 3.2~ annual nte the IIrst 
quarter and will grow at a 1.6 .. 
rate the second. Tbat should 
belp keep the unemployment 
rate steady at 5.3" through 
1997, they say. 

1be economy 15 doing ex
·lmOrdlnartly well, and Irs gI> 
log to take some time tor the 
Fed to bave any impact," sa)'! 
Nancy Kimelman, economist 
ror Techn1ca1 Dala. 

But wltb few eJ:ceptions, 
economists !!dU see no sign of 
accelel'8l1ng lnIation. On aver· 
age. they expect the consumer 
price index. to rise at a 2.8., an
nual rate the fourth quarter, 
down from 2B in the 1Irst. 

Nearly half. 48", of US. workers admit to tak
ing unethical or illegal actions in the past year. Please see COVER STORY next page ... . .. Digital conversion, 2B 

• Ma.t<et _ 1,38 
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'''' 12·1:11. I Day care not ~ul I 18 new subpoenas focus on 
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~:;:~~~~~~~~~~~~~~~~==~' USA TODAY .. Children in higher quality ~ care have better language abil-

'USA SNAPSHC TS® oo:~ h~~!:r ~:i!::e~,:~een_ ~~da~~e:':::tive mother· 

By Tom Squitieri 
and Judy Keen 
USA TODAY 

Dwa 

tal development or weaken .. The more hours a cbild 
their emotional bOnd with spends at day care, the less sen· House investigators are ze.. 
mothers, suggests a landmark sitively mom relates to bim by roing in on ex-associate attor-
federal SlUdy out ThUrsday. age 3 and the less socially en· ney general Webs!er Hubbell 

It found that by 3, languagt gaged he is with his mother. I in a new wave of subpoenas. 
and cognitive development These findings "could be Eighteen of 25 sub;x>enas 
and the relationship With the early signals thai ... mighllead served by the House v)vem· 
mother are more strongly 10 bigger problems later;' says I mental. Refonn and Ov<;:rsighl 
linked to family qualities and early childhood experl Jay ,Committee ThUrsday .,nd to-

:~cw~::~~~ ~~~~:I~n~at~e~n Be~:~ ~1~nO~ ~~~~lIY car~ l~ 1 ~:r 1~:~~I~nanf~~ t~:~~r~~~~ 
The study. the la~ec;t to look sobenn& says Dmbara WII\f"r I : Justice [)('p..'lnment In 19!H. 

at how day care aneCL<; kids, In· nf the Nallonal A.WlClalion for I' President Clinlon ~aid 
VOlllM 1.36-4 children track~ the Education 01 Young Chll- ThuJ'!,day thai Whll~ Iinuse 
Since tht'y ... ~r(' 6 monU1~ old dren TwCl rf'('t'nt."lUdle5 Inuno ("hu'f 01 ~tarr Er;kln~ b"lwle< 
·'Th~ are hron .... armlflg -41)o1:"~ of Infant care seltln~ arf" ,and hIS predN'~r. Thom;l~ 

8ndlng;.- 5ay'S psychotogJ~ 53· pOlenl1ally harmful. elthf'T I: McLany ...... ereactln~··JIISIOUI 
rah Fnedman. the sludy·~ SCI· emOllnnally or phY!"icnlly. nf hummr("(!nip<>.1t<o10n· ""hen 
entItle cOOrdulalor. nf thf' Na· Aboul 3 nut of ."1 mothe:." I • th,.y cnlled .nends In Iry In 
lInnal 1n.~Utule of Child lIf'8lth with Children uoot'r 3 Rff" In I I 11011 work for lIubbell in I~" 
and Human ~velopmt'nt the laoor Inret' "·1 do noc beliellt' Ihe~ "'I'rl' 

Dul QU8tlly ilnd Quantity of -_. - -.--. I : IInprIlJW'r,'· Cltmon ~IIII or 
care do millll'f. FOt'timan ,. Day care alA, l1A 

those phone calls. 
Hubbell later pleaded 

guilty to bilking clients at hIS 
Arkansas law tnn and spent 
18 monthS in pnson. 

But congressional investi~· 
tors and Whitewater indepen
dent counsel Kenneth Starr 
want 10 know if the White 
House belped Hubbell to en
sure he wouldn·t cooperate 
with the Whnewater probe. 
Hubbell IS a long.time fnend 
of the pre<idenl 

Named In the new subpoc
na.~. whIch !oeek deLlllls abclut 
commUnications with White 
House nlfLckll<; about Hubbell 

• Ne .... York lawyer Sus.'ln 
Tho~. once a conlidante 
of IIllIary Clinton. The subo 
pnena Wik.~ for papers IOvol\·· 
Ing lIubbelrs hlTlng by Lippa 
(;rnu[l The Indnneo;lon tlrm IS 
th€' focu .. of qUr5lmn., ahnul 

foreign cash funneled IDlo 
Democratic campaigns. 

,. Micbael Cardozo, head of 
the Presidential Legal Ex· 
pense Trust Fund. Cardozo 
gave Hubbell olllce space. 

.. Texas bUSInessman Ber
nard Rapoport, who paid Hub. 
bell SI8,OOO. Rapopon testi
ted before the Whitewater 
grand JUry Thursday. 

• Time warner. Spnnt. Fa
cllk Teleo;LS and other ~nns 
thai rClOl.lned HUbbell. 

The 1I0uSl' panel alo;o 5ubo 
poenaed records of OlOlOn·, 
birthplace foundation and 
Craig LiVlngstone·s legal tund. 

LI\1ngstone headed White 
House secunty when FBI ~Ieo; 
on hundr~s of prominent Re
publicans were sent 10 Ole 
White House 

.. Hubbell profitt!, SA 
------' 

i*9a 
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RDbiD Peth-~ 
(301) 4,6-S136 

Results ofNICBD smay otEarty CJdld Care NOT 
Reported at Society for Rcsearm ill Child Develo),me:nt MmiDg 

Does early child. care hiader or eohane= child=l's cogzrltivc ~elopmat or 

influence xnotb.er-dUld interaction? NICHD-suppcntcd scientisbl con<luCling a 
, 

longimdinal study of'the effects of early cbild caR on ~s development through :!Ie 

SC'VeD. 'Will present twO new set'; of findings on these topics at the biemWll JDeetiD3 of the 

Society for Research in Cbild Development on April 4, 1997, 31·':30 p..Il1. It the Shenton 

Wamington Hotel in W~n. D.C. 

development as wdl. as between child care and the mother- child reWiOJJShip, two issues 

that arc of deep conecm to the over SO million workil2g molhtrs ldld their families in this 

COUlltIy. Chilc1 care is'becoming an ever incrcasio.g fact of life a.; more womem stay in. 

the work foree after ptegll3DCy and many more wome:D.lIft single parents.. In 198D. 

acoording to U. S. CerJSWI clala, 38% of mothc:z'J. ag=s 18-44, with infants under one 'Year 

old worked outside the home. By 1990. this pc:rcema;e climbed. to) SO. a l31e clo&e to 

wbefe it stand!! now. Most of these women retaIn to wotk in U18i.r child's fiIst three to 

1 
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Evidence is em.crging 1tom the study 1hat the CoIQ,bined. role of the mother. the 

faxDily aMrollment. and ec:OIlcmlic status are of vital impoxtaJlCU to children's early 

developmem,. but aQOU .. wide I3Z:lge of cbild care ~ positive carcgi.viDg awl 

luiguagc stiD:N1ati.an gi\'e.I1 in. the child care ezrvhcmnem: ~ pcNtively telated. to carly 

cogniU\lC aad ~ deYClopDl£DL Re~1D abo found tbat both the quality aDd. 

aIDOUDt ofchlld care arc ~ with tbe mothcr-cbild ~ but apln. that a 

combination of other variables beuer predicted mothe:r-ehild inttmction. 

R.c:searcbea found lbaI1he quality of child care bad a SlIlltll bw: statiStically 

significant relationship to cblldrel1's cognitive and linguistic outt01JUl$ across the first 

three years oflifc. though the child care variables studied \\1m: significant predic:tol'S of 

c:hildren's cogniti~ development, the combination. offamiIy inCl'~ matema1 

voca1mlary. bome =Yiromneut. mel ma,temal cogtrltive stimulation pxovicled stronger 

ebild care is lUI. important component of qualit)· pro~id:cr-cbild interaction." said Dr. 

Sazah Friedman, NlCHD coordinator o!lhe stUdy and 0lUS ofi~ iQvesti~IS. "This 

laDgUage input is predictive of children's u:quisition of cognitive cd Imguage skills. 

which are the bedrock of school reaA!nes'!." 

cblldIeD, asked them questions, and responded to their vocalizaboDS. To assess chi1.dreD's 

c:ogDiti .. -e development, lSe3rCb.en used standa:rdized testS. inclua.1ing the Bayley Scales 

2 
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of IDfam Development, the Bmckc:n-Scal~-BasicrCoJ:l.cepts s..:hool-tt.adincss sub1I:Sf, 

the MacAnhur CounnnDicalive Development mvCDlOty, and ~: Reynell Developmental 

Lan.."UISge Scale. 

Iu the case of the relationship betweel1 early child ~ find cognitive aud langwsge 

df:v=!0pllIent , the small but ~CIIt findmgs iJJdicar.e tha! the higher the quality-or child 

Qre m the firstthIec years ofUfe, the gt=te:r the child's langnage abilities at IS. 24. and 

36 months; the better the child's pc:forma'lCe Oil the Bayley Scales of I:afmt 

Development at'age: two; and. [be U1= =001 readjDess the child showed at age three. 

AJnQQ.g childzen in c:bJld can:: for more than 10 hours, those in ceAter care, and to a 

lesser exteat. e.hildren in child care homes. pmfoIUled better on cognitive and language 

When evaluating 1be e:ffect of child care on the mothct-clllld interaction. 

mearchers fo~ thaI the child care variables studied (Q.llal'l\ity aad quality) could oD!>' 

minimally prediet tM quality of the mothcr-dJild ilztcxal;tion. A coIllbir:w:ion of o'tber 

wriables, incl~ family environment, man:;nal education, and nmlly income. were 

U10re iDtlueotial in determm;ng the quality of the Dlother-dilld inreISCtion. 

Nonetheless, where etIccts \\'eft found. for the entire ifOUP of cbildten studied. 

ranging from c:hiIdrcn in full-time: maternal caIe to those in the'Vllrious types of 

nOlUDatemal child. care, the amount of nonmatc:r:n:sl cbild care wa.~ weakly &SSOC1ated with 

less sCJlSitive and. qaged lD01b:.r-chi1d int£tacI:ions aQC$S the tbr= years. The maN 

and posiu"I.'ely involved were moth.c!s with their infants at 6 months of age, the mOle 

3 
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negative ~ were wi1h them at 15 montbs of age. the less positively affectionate: the 

child was toward the mother at 24 and 36 months of age, and ths.l18!S seusitive mothet:i 

were to Iheir IOcldlers at their age of36 months. 

qoality of the motbclr-cbild inretad1an. where effec:u ~ found,. for those dWcm:a. in 

non-matemal cbi1d ca:rc.1hc hiiber the quality of p:ovidc:r-child int.cn.ctioa. in the child 

ca:re s.:mng. mstema1 invol"c:me:nt-sensitivity (at IS and 36 mOJlIhs) was more positive 

. and the greater the child's positive CIlzaaement 11136 mOAths. 

Mother-c:hild intemction was ewluar.ed by vitkotaping mother and cbild toSether 

daring play and obsexYiDg mother's behavior towani the child to sce how attentive. 

responsive. positively affectionate and restrlctiw the mother was when Deed with 

multiple competing t.asks (i.~ monitoriDg cbild. lalking ""ith intl..-Mewer). 

In SWD. what is bapperD:Dg at heme and infamllies appears to be a. powerful 

predictor ofboth. cognidvc ou:r.comes and morber-cbild. intDt:tion. for children bolh in 

and aut of child care. Still. "'ith the family. mar.ema1. 8lld child cue dlara:teristics 

cmuidered.,. c:bild ce:e 'YIIrlables provided additional, significazl.t prediction of childrea.'s 

A ms;jorway in which the NICHD Study of Early Child ('axe CODtributes to 

understandiDg the effects of child cue is by moWlg beyond the ~llobal questions about 

~ether clu1d care is good or bad for children- Instead. it fo~ OD Ou1coZDeS that 

might be ~y a:!iec:ted by child cue. including c:o~tive and 18:DsuaiC 

de'Velopmeut and mothcr- child intcraetion patterns. 
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Just as importantly. the NlCHD Study of Early Child C~II"C c:xsmm'=S e£f'ccu of 

child care after IIIl:m& into cxmsid=anon othar-&=Irs tbat shap: cbllchCD's dcvc:lop:m.CDt 

and their rela!ious with their mothers. includizls fumily ecacomlC srams, mother's . 
. psycbclogical. 'I>Iell heine and intelligence, child. se" aQIi infant tempemment. This 5tlJdy 

design makes it mare libly the the ef5:<its ctisc:cmcd Me ttaly dLJC to child CBre. aDd. net a 

fi2action of other 18ctors. 

In 1991, the NICHD Study of Early Child care enrolled. mare than 1.300 families 

and 1heir c:liildRn from 10 looales thzoughout the eClUIllXY. 1be ebildrm, who were o;a.= 

mouth old or J.es" at cnroUmeut. 1heir families, and their child-care amDgIlIm!Dts are 

being follo'lred through the child'g seventh year of'llfe. The .6mUfies axe diverse ill UirmS 

of:ace, matcmal educanOD, fmdly income. family structure (single-puent families an: 

included).1:Il&tCmal c:mpl.oymemt status. type and quality of child ~ and the number of 

father care. gru.dp3mlt care. CII%e by a nOll-mlativc in me child's home. dWd c:are homes. 

and ceme:r-base4 care. 

The c:hild care \'lIriables used in the zmalysis included informariOD about the type 

of care. the amoUDt of ~ and the quality of cue. Higher quality cue 'was defiucd in 

. 
expected to promote positive at:=t. better social ac1j1l5mlc:nt and ~ cognitive and 

language skill w=e c:oDSide:ed ofhi~ quality. 

Initiated and canducted. by NICHD and investigatots at 14 umve:niUes 

nationwide. the study was spumd by tXlany questions from pareru s. devc:Jgpm.ental 

s 
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psy<:hologisls, and policy makEn about the cffec:u of early child care an cbildten's 

experienccs affect c::.hi.ldrm', cognitive and lanpge dcvelopu!.Cllt and Ihe way in which 

parents reIate to child=1 ~o ate in Wld can:. These are important sttJd).. foci because 

early cognitive cd leguage dcvdop==ut ~ f.\nun: school achievement cd

perfon:nance on. intelligence teStS and becanse J)8.tb:roS of mother-chilcl b:tretac:tion predict 

future social. em:llioDal. and cognitive dMopme.nt. 

Last April, st:wiy mvesripors rdeased data whic;b. evalWiCd the mfants up to the 

15 month poinL They found that child care. in and ofitself. neither advenely affects, 

nor pNmotes. 'the ~ of ~'$ attaChmeDt to their ll1oth.:Js at the IS month age 

point. provided the chlldnm were already receiving ~latively 5er,sitive care from their 

mothers. 

For mo%!: infoIIDlJlion abour the study, comact NICHO's Public JnformaIioD aad 

Commumc:atiO!lS Br.mch at (301) 496-5133. TheNICHD is put l,fCha National Institu._ 

of Health. the biomedical IeSearch ann of the Fedeml iOVl!tlmlCllL Since its mccptiOD in 

1962, the IDstinlte bas become a world leader in promoting rese3ldl OD. development 

beflm; and after birth; tna~ cbild. wi family bealth; reproductive biology 8lld 

popalation iss\les; and medical Iehabilitation. 
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Child Care Options 

• "Stepping Stones" Child Care Quality Guidelines --1k~ -: 
More information forthcoming. porus issues "Stepping Stones," a set of federal v'lW.l.J 7 
guidelines for child care quality and safety that we provide to States (for their voluntary c...-u... 
use) as they determine their own state-specific guidelines. porus challenges states to u~ ~ 
give guidelines full consideration. '". ~ <,~ ~W:c fD..---

I' ~ cx.c<-vc.L\ l.- cJ-:. -
• "Adopt a Child Care Center" Campaign 

porus announces a grant to provide training to health professionals to work with child 
care center personnel to enhance child care quality, and challenges pediatricians to IA """ lM c.J.... ~ 
"adopt" child care centers in their communities. As a part of its Healthy Child Care 1M L..; 7 
Campaign, HHS made a grant to the Academy of Pediatrics to do the campaign's 21! ~7 
technical assistance and, through newsletters and tracking, to amplify the campaign's <: t. 

messages. HHS is in discussions with the Academy on challenging its pediatricians to'" UAl ~c..t:-t: I-tl 
"adopt" child care centers. ~ ve~J, 7 

Wk.c..A -1r\ 
• Federal Leadership Toward 100% Accreditation ~ "') 

0
0D or USG pledge faifutl accreditation of all of its child care facilities. ' 

• DoD Child Care Facilities Partner with Community Child Facilities to Improve Quality ~J.'"t-l~~' 
porus announces that every accredited DoD child care facility will pair with a local, 
non-accredited community child care facility to help it achieve accreditation. . 
[HHS advises that in appropriations language, Kennedy Inserted language for DoD to 
~S toward improving quality in non-military facilities, but no money was 

specl cally earmarked for this purpose -- need specifics] 

• "Child Care Champion" Presidential Awards 
porus calls for the establishment of presidential awards to honor family-friendly 
businesses that have improved the quality, accessibility or affordability of child care for 
their workers and/or the community in which the businesses are located. 

• Presidential AdvisoO' Commission on Child Care 
Announcing his attention to appoint an Advisory Commission on Child Care, the I r 'I 

l?i .... .v.. tA I . 
President says that we are taking some steps today (Le. listed above), but that there are 
broader issues that we as a society need to address about how to meet the growing need )LC'f's lJ...c? 

for quality, affordable child care. This Advisory Commission would be tasked to study Irvvv--
the present system and help envision our child care system in the 21st Century. The .M.4 
Commission would present a set of recommendations, not just to the President, but also ffi:t'/ v-
to all sectOrs of society for how best to meet this growing need. rl . . 1 

n ~ ~v ~o(~r~. ' 
Q 
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HEALTHY CIDLD CARE CAMPAIGN ----

In May 1995, two Federal agencies within the Department of Health and Human Services, the 
Child Care Bureau and the Maternal and Child Health Bureau, united to launch the Healthy 
Child Care Campaign to urge communities across the nation to develop partnerships to ensure 
that children in child care are iIi safe and healthy environments and receive the health services 
they need. The Campaign's Blueprint For Action identifies 10 steps that States and 
communities can take to make this happen. 

In support of the Healthy Child Care America Campaign the Health Resources and Services 
Administration's Maternal and Child Health Bureau(MCHB) in collaboration with State and 
Federal agency members of the MCH/ACF Technical Advisory Group, developed and 
launched the Health Systems Development in Child Care (HSDCC) grant program. The 
purpose of the HSDCC grants are to utilize the child care environment as a focal 
point for State and community planning to integrate health care, child care and social support 
services in programs serving children and families. 

Given the increasing interest in quality child care, the Administration can support 
improved services by call for a Healthy Child Care Campaign in every State and 
community in tl1:e country. 

~002 

1. Announce that funding will have been made available to all 50 States to launch a Healthy 0 
Child Care Campaign by summer '97. 

The Maternal nd Child Health Bureau awarded 46 new grants in FY '96 to 44 states, 
Puerto, and Palau in grant amounts of $50,000 per award for projects periods of three 
years. MCHB funds have been made available to support 13 additional grants to the 
remaininglfstates and ~erritories, bringing the total MCHB funding level for this 
program to $2,500,000. The projects will utilize the child care as a focal point for 
State and community planning to integrate health care, child care and social support 
services in programs serving children and families. These project respond to the 
growing concern about the physical, emotional. social and economic status of all 
children in child care. Each project is expected to stimulate and support collaborative, 
coordinated state-wide community-based efforts to ensure safe. healthy and 
developmental appropriate child care environments for children. 

2. Announce that HHS will develop a nadonal Child Care Health Training program. 

The Maternal and Child Health Bureau is funding a new initiative in the fall of 97 to J 
develop a national child care health training program to train health professionals to 
serve as consultants in child care. The program will be developed with a national foe 
however implementa~ion will occur at the state and local levels. It is hoped mat by 
developing and implementing a standardized training program. recognized by {he health 
and child care fields more health professionals will avail themselves of the training and 
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the overall health and safety of children and quality child care will be enhanced. 

3. Announce that HHS will provide technical assistance to States to promote inclusion of 
children with special health care needs in child care. 

The Child Care Bureau will fund its largest and most extensive effon to States to 
promote inclusion of children with special needs in child care. In 1995, the Child Care 
Bureau in conjunction with the Administration for Developmental Disabilities 
sponsored a national Leadership forum on Inclusion. In 1996, the Bureau held 
technical assistance activities in each of the ACF Regions on the inclusion of children 
with disabilities in the child care community. Building on the outcomes of those events 
the Child Care Bureau's technical assistance in 1997 will target States through a single 
national contract. The technical assistance will assist States in the development of their 
State plans to address the unique child care needs of families of children with 
disabilities. This effon should be funded by the fall of 1997. 

4. Call upon every pediatrician and nurse in the country to "Adopt A Child Care Program". 

The American Academy of Pediatrics and the National Association of Pediatric Nurse 
Asspciates and Practitioners have joined the Healthy Child Care Campaign and are 
mobilizing their members to encourage nurses and doctors to "Adopt-A-Child Care 
Program" in their community. Many child care providers have little or nO access to 
health consultation. The "Adopt-A-Child Care Program" will increase the number of 
health professional can provide child care providers with health related guidelines, 
resources, and support. This is an exciting opponunity for nurses and doctors and 
other health professionals to support children and families. The American Academy 
has also assumed coordination of the Healthy Child Care Campaign and provides 
assistaru:e to States and communities on health and safety activities. 

5. Challenge every State and community to voluntarily review their child care licensin'L 
standards to ensure that they have in place the basic standards needed to ensure healthy and 
safe child care for all children. 

The Maternal and Child Health Bureau developed "Stepping Stones to Using Caring 
for Our Children", a publication that identifies child care standards most needed for the 
prevention of injury, morbidity and mortality in child care settings. Stepping Stepping 
Stones to Using Caring For Our Children will be available for dissemination through 
the MCHB's National Resource Center for Health and Safety in Child Care in April, 
1997. This publication will provide State health. child care, license and regulatory 
agencies with a valuable tool to use in their efforts to write policies and regulations 
which promote and protect the health and safety of young children in child care 
programs. 

~003 
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Public-Private Partnerships 
to Improve and Expand Child Care 

Everyday, millions of children across the United States spend time in child care. In light of 
welfare refonn, many public assistance recipients will be entering the labor force and seeking 
child care. Furthennore, States must continue to serve low-income working parents at risk of 
welfare dependency as well as make investments in the quality and supply of child care. The 
resulting increase in demand for child care assistance may strain the limited public funds 
available. To increase resources, the Administration is encouraging private sector support for 
child care. Through public-private partnerships, the private sector can support child care by 
providing leadership, planning, business advice and funding. 

1. Announce that HHS will launch technical assistance to States to promote partnerships 
with the private sector. 

Based on lessons learned from existing public-private partnerships, the Child Care 
Bureau will provide technical assistance to States on ways to improve existing 
partnerships and to establish new ones. The technical assistance will be provided 
through a contract that should be awarded by late summer. 

One of the key activities of the initiative will be a national conference in the summer of 
199$. In the year leading up to the conference, the Bureau plans to disseminate 
technical assistance to States through written materials, presentations at conferences and 
meetings, a quarterly bulletin, newsletter anicles, and other means. . 

1- 2. Consider launching a National Task Force on the Future of Child Care ~Uld 
include representation from the business community and bipartisan membership . 

..Joa,n 
'"7 

3. 

The last major national report on child care was released by the National Academy of 
Science in 1990- Who Cares for America's Children? Child Care Policy for the 
1990s. Many of the recommendations in this report are yet to be addressed. Just as we 
did for Head Start in 1994, we must develop a bipartisan blueprint for a 21st century 
child care system that provides recommendations for federal, State and local 
govenunent, the private sector and communities and parents. The administration could 
convene a group of child care experts from across the countrY to consider these and 
other proposals to move child care beyond the crossroads. 

Consider supporting XXXX bill to encourage private sector support for child care. 

POSSibility: Kohl bill. 

IaJ004 
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I. ImproviDg the Quality of Care EDviroDmeDts 

Healthy Child Care America Campai~ (CCBIMCHB) 

Funding level: In 1996, the Maternal and Child Health Bureau. in suppon of the Campaign. 
made $2.5 million available to award grants to states to develop strategies for planning health 
systems in child care. Only forty-six grants (to 46 states and territories) of $50,000 each were 
awarded in October, 1996. The grantees are receiving their grants over a period of three 
years. In addition. the Child Care Bureau and the National Highway Traffic Safety 
Administration at the United States Department of Transportation have provided $260,000 total 
of technical assistance. 

Target population: Children in child care, their families. and child care providers will be 
served by this Campaign. 

Description: In May 1995. the Child Care Bureau in conjunction with the Maternal Child 
Health Bureau launched the Healthy Child Care America Campaign. The goal of the 
Campaign is to promote partnerships between child care and health agencies to ensure that 
children in child care are safe and have access and receive needed health services. Activities 
around this initiative include: 
• Partnership to Develop and Implement a Child Care Health Consultant Program. MCHB 

has announced this activity as a priority area under its grant application guidance for 
spring, 1997 at a funding level of $175,000 per year for a project period of 3 years and 
targets infants and young children in child care programs. The purpose of this activity 
is to suppon the health and safety of young children in child care settings through the 
development and implementation of state based programs to train public and private 
sector health profeSSionals to serve as health consultants to child care programs. It is 
hoped that by developing and implementing a standardized training program recognized 
by health and child care fields, more health professionals will avail themselves of the 
training and the overall health and safety of young children and the quality of child care 
will be enhanced. ' 

• The Health Systems Deyelopment in Child Care mspcc)' grants program was developed 
by the MCHB in collaboration with State and Federal agency members of the Maternal 
and Child Health/Administration on Children and Families (MCHlACF) Technical 
Advisory Group. The program responds to growing concern about the physical, 
emotional, social and economic status of American children in child care. It parallels 
national trends in health care and child welfare reform and provides a vehicle for state 
and co~unity investments in systems development, service integration and child care 
capacity development. The HSDCC projects are to utilize the child care environment as a 
focal point for State and comIDlmity planning to integrate health care, child Care and 

I4J 005 
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social support services in programs serving children and families. Each project is 
expected to stimulate and support col1aborativ~. coordinated State-wide/community
based efforts to ensure safe, healthy and developmentally appropriate child care 
environments for all children, including children with special health care needs. and their 
families. 

Healthy child care efforts have now been funded in most states The Maternal and Child Health 
Bureau (MCHB) is in the final stages of funding the rest of the states, launching a new effort to 
train health professionals to work in child care and issuing a new streamlined set of child care 
standards that all states and communities could should adopt. Anyone of these, or the set 
together, offer new opportUnities to provide visibility to the Campaign. In addition. the 
volunteer summit in Philadelphia provides a critical opportunity for high-level officials to call 
upon every doctor and nurse in the country to "adopt a child care program" . 

In the spring of 1997. a limited competition will be held for the remaining 13 states and 
territories expanding the Healthy Child Care America Campaign to every state and territory in 
America. MCHB funds at the level of $2,500,000 have been made available to support the grants. 

Contribution: The Campaign has raised the awareness about the importance of health and 
safety in child care. Forty-six states have launched Healthy Child Care America Campaigns at 
the state andlor corruriunity level. The American Academy of Pediatrics has joined the 
Campaign to provide technical assistance to states and communities and to facilitate health 
professionals involvement in community-based child care programs. These partnerShips 
between child care and health will ensure that children in child care are immunized. that their 
learning envirorunents are safe and healthy. and that they have access to on-going preventative 
health care and education. 

The NatioDal Center for Health and Safety in Child Care (MCHB) 

The Maternal and Child Health Bureau has funded a 4 year grant to the University of Colorado 
Health Sciences, in Denver. Colorado for the purpose of creating a National Center for Health 
and Safety in Child Care. 

Funding Level: The Center is funded at $350,000 per year for a project period of 4 years. 

Target Population: Infants, toddlers. and young children in out of home child care settings. 

Description and Purpose: The Maternal and Child Health Bureau's National Resource Center 
for Health and Safety in Child Care seeks to enhance the quality of child care by supporting. 
state and local health departments; child care regulatory agencies. child care providers. and 
parents in their efforts to promote health and safety in child care. The Center provides training 

141001 
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and technical assistance to support regional. state, and local initiatives; conferences for sharing 
experiences and knowledge; and development and distribution of resource materials. The 
Center maintains a computerized database containing the text of Caring for Our Children. 
National Health and Safety Standards for Out of Home Child Care and the text of every states' 
current child care licensure regulations standards. In 1996. the Center made this information 
available to a wide variety of potential users by putting the information on its World Wide 
Web page on the Internet. This accomplishment allows use of the National Health and Safety 
Standards as a readily available reference document and the ability to review current health and 
safety standards from other states. 

Contribution to Initiative: The National Resource Center for Health and Safety in Child Care 
contributes to this initiative by promoting and protecting the health and safety of infants. 
toddlers and young children in child care. It accomplishes this by the prompt dissemination of 
new information; training of child care professionals to promote implementation of health and 
safety standards; and advocacy efforts that strengthen existing state and local health and safety 
regulations. 

141002 
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I IV. Resources and Messages 

Publications: National Health and Safety Performance Standards Guidelines (MCHB) 

Target Population: The target population includes infants, toddlers and young children in 
child care centers and family-child care homes. 

Funding Level: The Maternal and Child Health Bureau (MCllB) supported the development of 
Caring for Our Children by the American Public Health Association (APHA) and the 
American Academy of Pediatrics (AAP) in FY1989 through FY1992 at the funding level of 
appro;ltimately 1 million dollars for the 4 year project period. Stepping Scones was funded 
through a cooperative agreement with the N ationa! Center for Health and Safety in Child Care 

• Publication: Caring for Our Children. National Health and Safery Performance 
Standards. Guidelines for Out-OJ-Home Child Care Programs. American Public 
Health Association and American Academy of Pediatrics, 1992. The Bureau's support 
for this project was based on appreciation of the Bureau's role as a federal agency to 
encourage the development of new knowledge. MCHB, while recognizing the fact that 
standard setting was the role of state governments. was· also aware through its state 
Title V needs assessment process and other indicators that an umnet need in many states 
was the development of the knowledge base from which health and safety standards 
could be developed for child care settings. The National Research Council in its 
report. Who Cares for America's Children? Child Care Policy for the 1990s , called 
for "uniform national child care standards based on current knowledge from child 
development research and best practice from the fields of public health, child care. and 
early childhood education--as a necessary condition for achieving quality in out-of
home child care. Such standards should be established as a guide to be adopted by all 
states as a basis for improving the regulation and licensing of child care and preschool 
education programs." The MCHB supported the APHA and AAP in their development 
of this publication in order to make available new knowledge that states could use as 
guidance in their development of the state standards and licensing regulations they 
determined to be most needed to promote and protect the health and safety of infants 
and young children in child care settings. 

• Publication: Stepping Stones to Using Caring Jor Our Children: National Health and 
Safety Performance Standards--Guidelines for Out-of-Home Child Care Programs
Protecting Children From Hann. This pUblication was developed from the 981 
standards contained in Caring For Our Children. to identify those standards most 
needed for the prevention of injury, morbidity and mortality in child care settings. 
Stepping Scones contains 180 standards and can be used by State licensing and 
regulatory agencies as well as State child care, health and resource and referral 

141003 
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1) National Association of Pediatric Nurse AssociateS and Practitioners 
Child Care SpeclaJ Interest Group 

HultJIy . 

Chil~~ Adopt-a-Child Care Program 
C.l.MPAJGN 

• As a partner in the Healthy Cbild Care America CampaigD, which is sponsored by the Child 
Care Bureau and the MatemaI Child Health Bureau and coordinated by AAP, the NAPNAP 
Child Care SIG is encOuraging NAPNAP members to provide health consultation to one child 
care program, Head Start program, or family child care provider. . 

. . 

·By having acces~ to a health consultant, child care programs are more likely to: 
1) Develop healthy and safe practices to promote children's growth and development. 
2) Provide health education for children, stafi; and parents. 
3) Integrate children with chronic illnesses and special needs. 
4) Develop appropriate health policies including health-related exclusion policies .. 
5) Promote children's access to primaJy care and utilize community health resources. 

*Many child care providers in this country have little to no access to health consultation. By 
providing this service NAPNAP members can promote children's health in child care settings. 
While some members have developed extensive. reimbursable. on-site services for child care 
programs, many members do not have the time for this level of commitment. However, by 
volunteering to provide a minimum of telephone consultation, as needed, to one provider or 
program NAPNAP members can positively influence the health of children in child care. 

CODDectiDg with a Child Care ProviderlProgram . 
-A program which many of the children in your primaIy care practice utilize 
-A local Head Start program (to augment the services of the Health Coordinator) 
-A local National Association for the Education of Young Children (NAEYC) accredited 

program 
-Through a local affiliate of the National Association for Child Care Resource and Referral 

Agencies (NACCRRA) 

Resources 
State child care regulations 
Healthy Child Care America' Blu~rjnt for Action (Child Care Bureau, MCHB) 
National Health and Safety Performance Standards' Guideljnes for Out-of-Home Child 

Care Progrnms (MCHB) . 
Health Practices Assessment for Cll]4 Care Centers (MCHB. GSA) 
AAP Healthy Child Care America Campaign 

For More InformatioD 
Contact 
Maggie Ulione, Co-Chair, Child Care SIG 
(W) 314\ 516-6170 
EMAIL smsulio@UMSLVMA.UMSL.edu 

. FAX 314\ 516-7082 

Joyce Reziir. HCCA-Child Care SIG 
(H)I P6/(b)(6) I CooD 

I4J 004 



04/03/97 THl1 17:54 FAX 2026905673 DHHS/ASPA 
04lfJ1791 ~-rr.::J 
'~UlC:nl.:all 

Academy of 
Pediatrics 

e· "7 
. . . . . 
. '. 

141 Norll'lwest Point Blvd 
PO eox 927 
Elk Gro-.e 'Image. II. 60009.0\127 
PnotIe: 6411228·5005 
Fall: 8411228·5097 
Internet: Idd/loocstllaap.org 

Pre.ld~1 
RoDell E. Hat'lnemann. MO 

'lIce President 
Jo,eptJ R. ZatlgB. MO 

Pett preslden' 
MlWrica EO. l<eensn. MO 

bBculiwe OllKlor 
Joe M. SanderS. Jr. MC 

BOa", m Dll'KloMl 

Gllbort L. FUId. MD 
Keene. New Harnp&tllle 

Lo";s l. Coopor. Me 
Ne .. Yor". New York 

s~sa" Aronson. MO 
NattlOI'lIl. Pennsylvania 

E. Slop""n Ed",arcls. MO 
Ralal9n. Nom C;!~lna 

Stanrord Singer. MO 
SoUlhfield. MlCTIlga" 

Ordeiln L. Tors'o",on. MO 
"'Baison. Wi$Cl:lnr.ln 

Careen JohnSlOn. MO 
8i""'"gl1am. AIlb8mQ 

Donald E. Cock, MO 
Gl'lleley. ColOraeo 

Leonard A. J(Ulnik. MO 
San Oiego. Californ,a 

fAX ZZdo1r.J":'" --- -Ur~,. 

April 1. 1997 

TO: 

fROM: 

FAX TO: 

FAX FROM: 

FACSWIUj coyER SHEET 

MODiquin Huggms 
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Attached is information on the Healthy Child Care America Campaign as follows: 

1) Brief anic:le ill the April/May 1997 issue of HealrJry Kids MagWM, 

2) The ne"" release included ill the April 1997 media mailing seut to over 4,000 
AAP media contacts. and 

3) The galleys of the I-page spread in the April 1997 issue of AA? News (altboulh 
only the one ani~le mcluc1es infonnation on Healthy Child Care America, I 
thought you'd be interested to sec the article that appears on the left side of the 
page spread). 

Please let me know if you have questions. 

Attachments 

The Amerlcen ~dllmy 01 Peaialncs is COIII",i!!ed '0 tho attainrnent 01 optImal pl'lYlllca!. 
",."tal • • "d socfal lle8l11' for all inla"'5. cnildren. adolR&C:em5. and young ad",1I5. 
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&pens feu !his (.Ouid lead 10 the d~l
opmcnl or Iuurulahle inFeclious dis
eases In \he rUNrI:. 

What can be done to SlOP tile spread of 
antibiotic-resistant bacteria? 

Health exp.:ns a~ urging physiciins 
to change Ihc _y they (tete (emilt ill
nesses. MA n:cenr srudy rrpnrred thaI 
more th:an Il 0 million antibiotic pte
scnptions ""ere written by U.s. doclors 
in 199Z.~ says Dr. Mumy. These pre
sc:ripllons were wrltrcn. in large plln. 
Cor upper respiratory in£c:tlions. bron
chitis. and pharyngitis (sore throats). 
illnesses usually caused by viruses. 
'CIC'arly doctors are giving :lIuibiotics 
when they're not necessary." he says. 

Parents also need tn chaftgc their 
expectation:; Dfhow !heir children will 
be tn'-lIled. says Stuullcvy. MD. a pro
fe. ... ~nJ' (If m.:dicine and rnoh:c;uw bigj
ogy ilt Tllfl~ Unl~rsilyMcdic::ll Sch!)!)!. 
in Boston. and author oCThe Alltihil!tjc 
ParadClx; How "firacl~ Drv.g~ Art' 
DCSlroyillg lilt Miracle (Plenum Prc~. 
1992). 'P:IrI:nts shouldn't dCMand 
anubiotlcs for every ilIncss.· says 0('. 
l~ -They should.n't call dOClors :md 
say, 'An:n't you going 10 give me an 
antibiotic?' or 'I've :.IWlI)"5 been given 
an lInUbiolic: for thi.~ befo~: Doclors 
should do the deCiding about when 10 
prescribe antibiotics." 

New Sl:ICW paucms arc contribuling 
to !he problem ;swell. -With more ~r· 
cou working. mort: chiJdre\lare lIuend
ing c:hild<llII!: ccnters where the intitl' 
acUonarn('l"· • .. ·'(I!l:niscontinuOIL~2nd 
dDsc: says s: Mich:.clMl:ty. MD, FAAP. 
a ~ui.cian ~lh. ~e Kaiscr-~cmIII' 
nente Health Pian, in Panorama CilY. 
CaliComia. ·AsarcsWt,~isagmater 
lilCeJihoQdtllat yl)I1ng c:hildn:n. partie:
ularly-those (~mtly 011 anublotics . 

. wUibe~g r'es1stant bactiria on to 
.. Or~them&omtbein:bwna!C5.· 
. " .it's Ii coaiplfc!:ir.tied prgblern. Bur, sa)'5 

Dr:Gerbt.r. "ThCR is hope we em slow 
m,wn lhe~o[ anabiolic:-n::sisrant 
~ia and bopeCully eliminate the: 
iDapptcpria[l: use or antibiotics .• 

Tltnesa KIlIIIp is Q friteillna writer in New 
R«1selltr. N~ Yor1t, aNllht mother if !'wO. 

DHHS/ASPA 141001 

Protecting the 
Well-Being of Kids 
The American AC:ildfmy of Pediatrics (AAP) islnYolved in t"'o n,w campaigns 

aimed 101 keeping c:lll1dren $afa ana healtilr. 

• 
~ 

"rhLABC~ofAirBagSllfery: The Back 
iJ WharmAl"is aNWptUgrtnrI dcvc/oprd 
"y tlteMP,lIl£ Chry~lrrC"rpo"'Ii .. ".lh~ 
Amerir.an AU!omohil .. A~s"dari(>lI. Gnd 
Mortun Inr~nuulollal (Ih.: saIl and GIr-hGg 
,"GII\ffaCLurer),ln rrspollSt' 10 (untrrns 
Mouillir~g sa.fety and children, 

l'rorrtplcd by thO' ,...cml cWuhs (If rII(Irt 
III"n 30 childrua ill G,,·b48·,dQL~d caT 

~ crashes. Ihi~ program will promCl" Ihe b.u:hs(at cu Ike Sd/enp!Ju:rfor clUl. 
dl'm la "de. \Vilh Lht hell' of safCIJ. 10'" ('II/oree"",n!. ad ",rdielSl orglllli
llttio.ns. me ''''''paigll has d~d0l'l!d II special safety ClII"/icul"m Jor c"ild· 
«rre c,'I\"" and 5,11001$ a(O'\J;s Ihc Uniled Scates. 

Q) 
..r::::. 
I-

fret: ~'alional "'Gcrrials h"Ye hem 5,nt 10 teachers and. u1!lJoi offi· 
riAL\ At some 160.000 ,"ild.-'Are "IIt('l"S lind rlcmcnlary schools NUiun· 

.... ide. The cUITiculum wU$III,"tched. ill ftbrlUl"Y oj Ihis 'ltar and will be 
irrtplt:rl'lm!cd rhrDughnllr /997. 

Hea 1 thy Ci', il d Care Ameri eCA 

t
he AAI' ;$ also 
IIlVOIved in I~e 
"'''RIII'Iy ChiICl Care 
America (HeCA) 

campDign. sponsorBC! In 
c:otIjunction wi1h the U.S . 
OeQanmlltll at Heafth and 

Human s.a""1III:ea" CnikJ 

Cate Bureau and Melemal 
and ChllCl Hellllh eul8:W. 
The campaign aims 10 

llring tugeIhar families. 
c:IIlld-Qte _lI<ers. and 
1IMIIII'care IIroviCIIlS 10 

premolo Iho heanlly 
deiWeJgpmerll CIIIne mU
Ibn; of children cur-

:. *'IIy enlOlled in cnlld 
ca ... lla pis lin! 10 

pmwIde all children. 
lrCIudl"9 thCl&wiIn 

spKiaI ~~. a safe 
ItICI ftaallfty tnviron
ment IIP'lOoISatv and 
. accessillia .mmllfliu
liafta: and aoohc 10 

quallly ,",Dnn ""'" IIonl" 
care. de .. eI"PI'*'lai 
ac:reet*lg,~.~
henelMfouoW-up cant. 

The~aI5o 
aims 1o pn:Mde chbdrell. 
1neit lam1liw. and chua
care prv¥ilters with lleaJIh 

and II'lIIIIIIII h8aIIh 5UDDOtI 
and eGwcalian as -a aa 
10ith n~n and alaty 
8OUClIiQn. 

For mol11 inIOnnalIaI'I on 
trIG HCCA Clllftpaign. con· 
_the NIItiarI8I Child 

em. !tIfoima1ian Centllr's 
home PII98 all'lltp:llericpJ. 
IICI.Uluc.1ld1lf1lCCi;l 
ilCCii:hon ••. ~. 

. .' '. '. . ...... : ~ "'~-".' . 
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Academy of ~ N 
Pedi~trics \~.F ews· 
llil Nard,,,~, I' .. inl Blvd 
(:.11 .. ~.a.c VjIl~J:"O' 1I GCl007· 1098 Release 

Con~t: Lori O'Keefe. 847/9Sl-1084 
Carolyn KDlbaba. 847/981-7945 
Leslee WilJlams. 847/981·7131 

For Immediale lldease 

CHILD CARE CAMPAIGN TARGETS 1"HE HEALTHY DEVELOPMENT OF CHILDREN 

CHICAG~ilt out Of tD-nearly 13 mUlion--infants. tOddlers and preschool c.hildml are enrolled in child 
ca~. accon1ing to the National Center for Education Stari$1ics (NCES). In ~e. the American Academy of 
Pediatrics (AAP) iSWlveiIing the Healthy Child Care America CaPlpaign 10 easu~ the healthy development of 
~hildren in child cate sellings. The AAP is coordlDann, the campai~ with sr-onso~hip from the u.s. 
Deparonc:nt of Health and Human Services auld Care BURa\l and Matemalllnd Cttlld Health Bureau (MCHB). 

The Healthy Child Care America Campaign joins families. child can: ~roviders and health care professionals 
together to promote the healthy development of children in cI1iJd QUe. including inc«asing access 10 p~emive 
health 5QViccs and provic1ing safe pl\ysi~ cnvironmcrus. 

A~cm1ing to the NCES. ne:u1y 88 percent of children whose mothers work full-time and 7S pertent of childn:n 
whose modlers wort part-time are aroUcd in child~. In addition. as children grow older. U1ey art D:I~ likely 
to be enrolled in child cue. About 45 petCent of l-year-olds are in a cbUd care setting CODlpaIed to 1.8 percent of 
4-year-olds and 84 pen:cnt of S-year-<:llds. 

"Child care plays an integral part in a child's development. Because millions of childml aner:.J child care each 
day. the American AcadcalY of P=iiatrics believes it's ImportaAt to ensu~ a safe and healthy environment for 
those ~hilclren." said Thomas Tonnlges. MD. FAAP. di~ctor of the AAP Depanment of Community Pediatrics. 
''The Healthy Child Care Aalmca Campaign will wo~ toward fulfilling that goal." 

The goals of the Healthy Clild Care America Campaign art to pmvide; 

• a safe. heallhy child care environment for all children, inducting those with special needs; 

• Uy·to-ciatc and a.ctessib1e ixnmunizations for childn:n in child ~ 

• access to quality health. dental and developmental screen.in& and comprehensive: follow-up for c:bildren in 
child care; 

• tulth and mental health consultation. support and educa1ion for all f~es. children and child can: 
providers: and 

• health. nutrition and safety education for cJUldlen in child care. Ultir families and child .:are providers. 

Mote than 40 grants have been awarded by Che MCHB to professionals and organizalions tepICsenlin; health and 
child care communities. ',Io'ho wiU coordinate local Ktivities to lDeet the goals af. the campaign. In adc1ition. 
c.ozrununities can CR:ate or e:r.pand public and private lC:;QUrces that link families. health care professionals anel 
child care providers by following 10 steps im:luc1cd in the Blul!prl", for ActiQn, WhiCh was developed at the 1995 
National Child Care Health FotUID when the campaign initially began. Some of these SIepS include inc~asinB 
immWliUlicn nteS and preventive scrvic:r.:s for children in the cblld care senlne. promoting and increasing 
comp~hensive access to health s~rcenings. and st~nJthMing ana improving nutrition servic:s in child care. 

-MOR£-
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CHILD CARE CAMPAIGN 
2·2·2 

The CoaunWlity Access to Child Heallh (CATCH) propam. the Healthy Tomorrows PaIUlCtShip far Olildren 
PJogrm on Pcp) mel the Medical Home Program fot 01ildm2 With Special Needs (MHPCSN) are OIber 
eommunit)'-based initiatives bOused in the A» Department of Community Pediatrics. 

31ZlHl -30-

Thf! AmericCUf Acadmry 0/ PetNaJrics is an or8anuarion 0/53,000 pedill,riciaIU dedicaltd to Ihe health, stifely 
QIId well-being o/i",arlls, children, adole"tllU alld yOUII& ad.uJ,s. 

1lJ003 

EDITOR'S NOTE: NarioNJ.IIn,fGnr ImmUlli:arion Weck Aprtl ZO-26 SUPPOTU some a/the goals o/tlue Healllly 
Child Care AmeriCII Camplli811.lt hlghlighJs tM impo11anct o/inlmU.ni:rflliollS preventing 10 'lrlldhcod eilJea.su, 
This lIMIMJI t;Qmpa18t1 is sponsored by the Cenccrs/or DUegse COnITa/ and Prevennon and is supponed Oy fhe 
/tmeriam AcarkM} of P,diatrics. . 



Pauline M.Abernathy 
-- ..... -------------

• 04/02/97 09:.15:.~ 1 PM 

Record Type: Record 

To: Jennifer L. Klein/OPD/EOP, Nicole R. Rabner/WHO/EOP 

cc: Elena Kagan/OPD/EOP 
Subject: Early Head Start #s 

Our FY98 Budget has a 30% increase in early head start participation (a big increase from a small 
base). 

---------------------- Forwarded by Pauline M. Abernathy/OPD/EOP on 04/02/97 09: 17 PM ----------------------.----

-.~. 

Record Type: Record 

To: Pauline M. Abernathy/OPD/EOP 

cc: 
Subject: Head Start #s 

kids 
funding 
% set-aside 
total HS funding 

Early HS 

1997 
enacted 
27,000 
$159.2M 

1998 
P.B. 
35,000 
$215 M 

4% 5% 
$3,981 M 

04/02/9702:37:05 PM 

$4,305 M 



Name 

Elena Kagan 

Faith Wohl 

Joann Sebastian 
Morris 

Naomi Karp 

Libby Doggett (A) 

Terry Dozier (A) 

Carolyn Colvin 

Kay Goss 

Janice R. Lachance 

Mark G. Engman 

Dave Jacobs 

Agency 

DPC 

GSA 

Interior 

Education 

Education 

Education 

SSA 

EARL Y CHILDHOOD WORKING GROUP 
CONTACT INFORMATION 

Address Phone 

Chairperson 456-2216 

18th & F S1. NW 501-3965 
20405 

1849 C S1. NW 208-6123 
20240 

555 New Jersey Ave NW 219-1586 
Rrn. 522 
20208-5520 

330 C Street, SW 205-9068 

600 Independence Ave, SW 401-7690 

6401 Security Blvd. 410-965-4512 
Balto. MD 21235 

Assoc. Director 500 CST. SW 20472 646-3487 
FEMA 

OPM I 1900 E S1. NW 606-1000 

HUD 451 7th St, SW Rrn. 10148 708-0380 
I 

HUD 451 7th St, SW 755-4973 
Rrn. B-133 

Fax E-mail 

456-7028 

208-7578 faith. wohl@ 
gsa.gov 

208-3312 j oann_ morris 
(a}ios.doi.gov 

273~4768 Naomi_Karp 
@ed.gov 

260-0416 Elizabeth -
doggett@ed. 
gOY 

401-0596 

410-965-9063 

646-4557 kgoss@fema. 
Gov 

606-2183 janice. 
lachance@ 
opm.gov 

708-1350 Mark G. -
Engmann@ 
hud.gov 

755-1000 David E. -
Jacobs@hud. 
gOY 
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Shay Bilchik 

Carolyn Becraft 

Dennis Duffy 

Irwin Pernick (A) 

Bob Shireman 

Dr. Steven Galson 

Tom Tamura (A) 

Glen Rosselli 

Gary Guzy 

Courtney Manning 

DOl 

DOD 

VA 

VA 

OMB 

DOE 

DOE 

Treasury 

EPA 

EPA 

633 Indiana Ave. 
R.742 

Rrn 3A 280 
The Pentagon 
20301-4000 

Suite 300 
810 Vermont Ave. 
20420 

Suite 314 
810 Vermont Ave. 
20420 

8236NEOB 

1000 Independence Ave. SW 
20585 

1000 Independence Ave, SW 
Rrn.4A-253 
20585 

1500 Pennslyvania Rrn. 3445 
20220 

401 M St. SW , 
20460 

401 M St. SW 
20460 

307-5911 307-2093 

703-697-7220 703-614-9303 becraftc@ 
osd.pr.mil 

273-5033 273-5993 

273-5049 273-5993 

395-3429 395-4845 shiremanJ@ 
eop.gov 

586-7700 586-9626 

586-8010 586-8006 thomas 
.tamura@doe 
.gov 

622-0090 622-2633 

260-7960 260-3684 Guzy.Gary@ 
EPAMail.EP 
A.GOV 

260-7960 260-3684 mannmg. 
Courtney@ 
EPAMAIL. 
EPA.GOV 



Phil Landrigon EPA 401 M St. SW 260-7960 260-3684 
20460 

Lynn Goldman EPA 401 M St. SW 260-2902 260-1847 goldman.lynn 
20460 @epamail. 

epa.gov 

Cindy Gustafson CEA OEOB, Rm. 318 395-1455 395-6853 

ChrisRuhm CEA Rm. 311 OEOB 395-6982 395-6809 ruhm_c@al.eo 
.gov 

Sarah Reber CEA OEOB, Rm. 317 395-5618 395-6809 reber_s@al. 
eop.gov 

Murray Rapp Transportation 400 7th St. SW 366-0383 366-2106 
RM 10200 
20590 

Jody Wharton SBA 409 3rd ST SW 205-6933 205-6928 alice. wharton 
20416 @sba.Gov 

Cheryl Tates-Macias USDA Office of Congressional Relations 720-7095 720-8077 
Rm.2I3A 
20250 

Ann Rosewater HHS 200 Independence Ave, SW 690-7409 690-6562 
20201 

Miranda Lynch (A) HHS 401-6670 

Ann Segal (A) HHS 200 Independence 690-8410 690-6562 
Rm.406E 



Joan Lombardi HHS 320-FHHH 401-6947 690-5600 

Vikki Wachino OMB 7002NEOB 395-4929 395-3910 wachino _ va@ 1 
.eop.gov 

Lisa Fairhall OMB 8236NEOB 395-7766 395-4875 fairhaltL@ 
a1.eop.gov 

Ricia McMahon ONDCP 750 17th St. NW 395-6706 395-6744 mcmahonjl@ I 
20503 gov.eop 

Susan Stroud CNS . 606-5000 

Julie Demeo (A) CNS 1201 NY Ave. 606-5000 565-2781 jdemo@cns.gc 
20525 ext. 132 

Carolyn Huntoon OSTP Rm. 432 OEOB 456-6133 456-6027 chuntoon@al. 
Children's eop.Gov 
Initiative 

Jeffrey Hunker Commerce 14th & Constitution Ave. NW 482-6055 482-4636 
Rm 5835 
20230 

DHHS 330 C St. SW 205-8572 260-9336 
Helen Taylor Head Start Rm.2050 

Barbara Rosenfeld CPSC Chairman's Office 301-504-0213 301-504-0768 
20207 

Jill Adleberg DOL 219-6197 jadleberg@ 
dol.gov 



.... ..t 

Staff Contacts 

Pauline Abernathy DPC 2FLIWW 456-5314 456-2878 abernathYJ'@al.eo . 
, gOY 

Nicole Rabner OFL 1000EOB 456-6266 456-6244 rabner n@a1.eop.g( f.r 

Ann Eder Pubic Liason 1220EOB 456-2930 456-6218 

Jonathan Kaplan NEC 2350EOB 456-5360 456-2223 

Kris Balderston Cab Affairs 1600EOB 456-2572 456-7074 

Carrie Filak DPC 213 ~OEOB 456-5571 456-7028 filak ~a1.eop.gov 
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04/01/97 rUE 11:26 FAX 2026905673 DHHS/ASPA 

March 31, 1997 

NOTE TO ELENA KAGAN 

As we discussed, here are three suggestions of announcements that could be made around the 

r'\I:-~ ~ ~ 
J~'~'~ 
~~1.6~ • 

Creating Public/Private Partnerships to Improve the Health of Children and the Practices of c.rJ..Y 
Child Care Providers: The President/First Lady could announce a new public-private 

April 17 Conference on Early Learning and the Brain. 

hnproving Child Care Quality: 

partnership with the American Academy of Pediatrics and the National Association of Pediatric 
Nurse Associates and Practitioners to create the "Adopt-A-Child Care Program, " a program 
designed to mobilize doctors and nurses to donate their time and expertise to child care 
programs in their communities. Stressing the importance of ensuring access to health care for 
all children and encouraging community volunteerism, the President could call on all health 
professionals to become involved in the program. In addition, the President/First Lady could 
announce that the federal government will do its part by developing a new Child Care Health ~ 
Training program in the fall to train he;lth professionals to serve as consultants in child care. ~ 

~t~ ~'""'""~ . L \AACAliI.tAo...Q; I 
Providing Critical Information to Child Care Providers: The President/First Lady could 
announce, .. Stepping Stones to Caring for Our Children," a new guide produced by HHS 
which provides key information to srate health, child care, license and regulatory agencies on 
how best to promote the health and safety of children in child care. This new publication also 
demonstrates an effective public-private partnership since the report was developed with the 
American Public Health Association and the American Academy of Pediatrics. 

Launching a National Task Force on the Future of Child Care Quality: As part of any of these 
announcements on child care quality, the President/First Lady could reinforce their 
commitment to improving child care for the 21" century by launching a bipartisan national task 
force - induding child care experts and members of the business community - to develop a 
blueprint for a child care system that reflects the changing needs of American children and 
families. 

Please let me know if you need additional information on any of these initiatives. 

V':".J2-"--,.-'\ <: ___ ... 
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Pauline" M. Abernathy 

• 04/04/97 06:26:49 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP, Jennifer L. Klein/OPD/EOP 

cc: 
Subject: 1 million books 

Elena spoke with Carol Rasco and I spoke with Scholastic and all are agreeable to dedicating a 
portion of the 1 million donated books to the prescription for reading effort. I have scheduled a 
meeting for Monday with the Academy of Pediatrics; Children's Hospitals, and Community Health 
Centers, and Scholastic to move forward. 

Diana -- pis do not mention knowledge of this to our friends at the Summit. 

Also, Nicole got wind today that Reiner and Powell may be taping a session on ,Oprah on April 
15th. Lovely. Marsha Berry is checking it out. 
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Session Two: 
Description of Recommended Participants And 

How the President and First Lady Could Respond 

Early Head Starti 
Child Care/Community: 

Parenting! 
Home Visiting: 

Law Enforcement! 
Safety: 

Harriet Meyer, Ounce of Prevention, Chicago, IL 

Founded by Irving Harris, the Ounce of Prevention combines 
public resources with private funds to develop and test innovative 
early intervention strategies for replication. The Ounce's Center for 
Successful Child Development provides child care, home visits, 
medical care, Head Start, and other services to families in public 
housing. The Ounce's Beethoven Project was the model for the 
Early Head Start federal program. Highly articulate and respected. 

We could respond with: our child care proposals, the 30% 
expansion of Early Head Start and the expansion of Head Start in 
our FY98 Budget, and our steps to link Head Start to child care to 
cover the full day. 

Dr. Gloria Rodriguez, A vance, TX 

A vance is a widely acclaimed family support and education 
program begun in Texas in 1973 serving Mexican American 
families. Avance operates in public housing centers, elementary 
schools, and through its family service centers. It conducts home 
visits by trained staff, presents classes on child development, 
reaches out to fathers, and disseminates information on community 
services and education classes and job training. Avance is praised 
in It Takes a Village. 

We could respond by: announcing our wonderful new parenting 
kits with activities for parents and childcare providers, and 
discussing the Parents as First Teachers grants in our America 
Reads proposal. 

Mr. Melvin Warring, New Haven Chief of Police, 
New Haven, CT 

Model for DOl-funded Yale Child Study Center effort that builds 
collaborations between police precincts and child 
development/mental health experts to train community police 
officers. Highly articulate. 

We could respond by highlighting our 100,000 COPS program and 
DOJ funding for this project. 



r .. 

Business/Parenting/ 
Community: 

Pediatrician: 

Entertainment: 

Respondents: 

Mr. Arnold Langbo, CEO, The Kellogg Company, 
Battle Creek, MI 

We recommend asking Langbo, the CEO of Kellogg, to participate 
in the roundtable rather than Johnson & Johnson or St. Paul 
Companies. 

Kellogg wrote to you and the President asking to participate in the 
Conference because last fall their CEO launched a community
wide effort to reach every parent and caregiver in Battle Creek with 
information about early brain development and what parents can 
do to support their children from ages 0-5. The campaign includes 
print, radio and TV ads, mailing parents information tailored to the 
age oftheir children, and conducting brown-bag lunches in 
hundreds of businesses. 

We could respond by announcing that a group of business people, 
led by Kaiser Permanente, have agreed to hold a conference of 

. business leaders this fall on how more businesses can support 
early childhood development and parenting. 

Dr. Barry Zuckerman, Reach Out and Read, Boston, MA 

Dr. Zuckerman will discuss Reach Out and Read and how 
pediatricians are changing their practice in response to the new 
research. 

We could respond by discussing the national effort to prescribe 
reading to young children and give children books when they come 
to the doctor that we hope to launch during the week of the 
conference. 

Rob Reiner, CastleRock Entertainment 

Gov. Voinovich & Gov. Miller, co-chairs 
NGA 0-3 Task Force 



Child Care Options 

• "Stepping Stones to Caring for Our Children" Guide for Minimum Health and Safety 
Protects in Child Care 

• "Adopt a Child Care Center" Campaign 

• DoD Child Care Facilities Partner with COmmunity Child Care Facilities to Improve 
Quality 

• "Child Care Chanwion" Presidential Awards 

• Presidential Advisory Commission on the Future of Child Care 
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A New Study 
Of Day Care 
Shows Benefit 
Of Attention 

WASHINGTON, April 3 (AP) 
High-quality day care, where adults 
give lots of attention to the children, 
·enhances early language use and the 
ability to think-, a new study shows. 

Researchers at 14 universities an
alyzed 1,300 families :to determine 
the effect on children of leaving them 
in day-care centers from tlie age of 1 
month through 7 years. 

'.'The most striking aspect of these 
results from the early child-care 
study is that children are not being 
placed at a disadvantage in terms of 
cognitive development if they have 
high-quality day care in their first 
three years," said Dr. Duane Alexan
der, director of the National Institute 
of Child Health and Human Develop

. ment. The agency, one of the Nation
al Institutes of Health, sponsored the 
study. 

The research also found a weak 
association between the amount of 
time children spent in day care and 
how the parental relationship devel
oped. The more time a child spent in 
day care, the study found, the less 
sensitive mothers were toward in
fants at 6 months, the more negative 
the panintwas toward the child at 15 

. months and the less sensitive the 
mother was toward toddlers at age 
36 months. 

From the child's point of view, a 
longer time in day care resulted in 
less affection toward the mother at 
24 and 36 mO!1ths of age. 

The interaction between mother 
and child was evaluated by videotap-' 
ing the test subjects during play and 
by observing the mother's attention 
toward the child during the inter:view 
with researchers. 

Dr. Sarah Friedman of the child
health institute said the study found 
that the amount of talk directed at a 
child in a day-care center could af
fect the development of learning and 
language skills. "J"hese skills, she 
said, "are the bedrock of school 
readiness." 

How child care affects the young is 
an issue of concern to parents and 
social SCientists because about 50 
percent of all women with children 
under one year of age now work 
outside the home. This means that 
about half of .young American chil
dren spend time in the care of a non
parent for at least part of most- work 
days. 

Among Cult, 
•. ' n 

AdO~O~OHd NOI~~A~3S3~d 

Dr. Jack kevorkian p 
of Michigan warned! 

, ,". 

Michigan 
ToStopH, 

DETROIT, April 4 (A 
document delivered to 
his lawyer, the state w 
Jack Kevorkian todal 
helping people commi 
and Dr. Kevorkian 
burned the document hI. 
at a news conference. 

"If you want to stop so 
pass a law," Mr. Kevor· 
moments after he took a 
the cease-and-desist ord· 

The document" said M· 
kian could be imprlsoneG 
years and fined $2,000 for 
ing medicine· without a J. 
he assisted In another su 

Mr. Kevorkian's mel 
cense was suspended in 1 

"We make an assumpt 
Kevorkian will ignore It 
and desist as he has ignt 
suspension," said Kathy 
director onhe Michigan 
ment of Consumer and I 
Services, which licenses t 

Dr. Kevorkian, 68, has a 
edged attending 45 suicid I 
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MEMORANDUM 
Av..'v1.31lAACf ~) 

TO: Don, Ann 

FROM: Eli 

RE: Two Upcoming CEA Reports 

DATE: Tuesday, March 18, 1997 

Michelle Jolin of CEA just told me about two upcoming CEA reports which 
may be useful for March-April events. She is interested in any guidance on how 
and when to release them (and is also discussing this with Bruce). 

1. Welfare Reform. By the week of 3/31, CEA will be ready with a report on 
the factors that have reduced the nation's welfare caseloads so dramatically in the 
past four years. They will conclude that about 50% was due to the strong 
economy, and 50% due to other factors, including our state waivers (which may 
account for roughly one-third of the reduction). Apparently, the President has 
already been told about this report and is very interested in it. It could serve as a 
"What Works" guide for states (or literally be turned into such a guide). Since it 
will almost definitely show that our approach is the right one, we may want to 
consider having the POTUS highlight it through a Radio Address or other event. 

2. Investments in Children Aged 0-3. By the week of April 14th (right before 
the Early Childhood Conference), CEA will be ready with a report on investments in 
children aged 0-3, including health and mental health programs/investments. It will 
essentially be a cost-benefit analysis pointing out the importance and 
cost-effectiveness of investing in young children. While it will not contain hard 
news, we could release or mention it as part of another event to lead-in to the 
Conference. 

Please let me know if either of these are of interest. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: Re: parent involvement IN:l 

The focus in the report is primarily on strategies for parents of school-aged kids, but I think it would 
be very easy in a radio address to make a segue to say that we are learning more and more from r 
other research that parents can't wait until their children reach school-age in order to help their 
children begin learning, and that employers and communities need to do all they can to support 
that. 

While the focus of the report is mostly on elementary school, I just flipped through the report, and 
did find at least one reference to a school that operates an early childhood center as part of its 
Even Start family literacy program .. Other strategies discussed. such as getting good information 
out to parents, home visits, etc., can be part of the equation for early learning, too. We could also 
point out that Title I funds can be used to hel a for earl childhood ro rams if communiti s 
deci e to ma e that a priority. 

Bruce mentioned the report to Don at the meeting we had this afternoon. 

\ 
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